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e v i d e n c e  o f  a c t u a l  u s e .  B e c a u s e  o f  t h e i r  p h y s i c a l  c h a r a c t e r i s t i c s ,  
h o w e v e r ,  m a n y  o f  t h e s e  r e m o t e  w a t e r b o d i e s  c o u l d  b e  u s e d  f o r  
t r a n s p o r t i n g  p e o p l e  o r  g o o d s  i f  t h e r e  w a s  a  n e e d .  U n d e r  t h e s e  
c i r c u m s t a n c e s ,  t h e y  a r e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .

T r a n s p o r t a t i o n  M u s t  B e  C o n d u c t e d  I n  t h e  C u s t o m a r y  M o d e s  o f  T r a d e  a n d  
T r a v e l  On  W a t e r .  A f i n d i n g  o f  n a v i g a b i l i t y  d o e s  n o t  r e q u i r e  u s e  o r  
c a p a b i l i t y  o f  u s e  b y  a n y  p a r t i c u l a r  m o d e  o f  t r a n s p o r t a t i o n ,  o n l y  t h a t  
t h e  m o d e  b e  c u s t o m a r y .  T h e  c o u r t s  h a v e  h e l d  c h a t  c u s t o m a r y  m o d e s  o f  
t r a n s p o r t a t i o n  o n  w a t e r  i n c l u d e  a l l  r e c o g n i z e d  t y p e s  a n d  m e t h o d s  o f  
w a t e r  c a r r i a g e .  U n u s u a l  o r  f r e a k  c o n t r i v a n c e s  a d a p t e d  f o r  u s e  o n l y  o n  
a  p a r t i c u l a r  s t r e a m  a r e  e x c l u d e d .  C u s t o m a r y  m o d e s  o f  t r a d e  a n d  t r a v e l  
o n  w a t e r  i n  A l a s k a  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  b a r g e s ,  s c o w s ,  
t u n n e l  b o a t s ,  f l a t - b o t t o m  b o a t s ,  p o l i n g  b o a t s ,  r i v e r  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s ,  a n d  c a n o e s .  I n  p l a c e s  
s u i t a b l e  f o r  h a r v e s t i n g  t i m b e r ,  t h e  f l o t a t i o n  o f  l o g s  i s  c o n s i d e r e d  a  
c u s t o m a r y  m o d e  o f  t r a n s p o r t a t i o n .

T h e  m o d e  o f  t r a v e l  m u s t  a l s o  b e  p r i m a r i l y  w a t e r b o r n e .  B o a t s  w h i c h  m a y  
b e  t a k e n  f o r  s h o r t ,  o v e r l a n d  p o r t a g e s  q u a l i f y .  T h e  c o u r t s  h a v e  r u l e d  
t h a t  t h e  u s e  o f  a  l a k e  f o r  t a k e o f f s  a n d  l a n d i n g s  b y  f l o a t p l a n e s  i s  
i n s u f f i c i e n t ,  i n  a n d  o f  i t s e l f ,  t o  e s t a b l i s h  n a v i g a b i l i t y .

W i t h o u t  e x p r e s s l y  r e j e c t i n g  t h e  c l a i m ,  a t  l e a s t  t w o  c o u r t  d e c i s i o n s  i n  
A l a s k a  h a v e  s u g g e s t e d  t h a t  w i n t e r  t r a v e l  o n  t h e  s u r f a c e  o f  a  f r o z e n  
r i v e r  o r  l a k e  i s  p r o b a b l y  n o t  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  r i v e r s  
i n v o l v e d  i n  t h e  t w o  a d j u d i c a t e d  c a s e s  w e r e  b o t h  f o u n d  n a v i g a b l e  b a s e d  
u p o n  s u m m e r  u s e  b y  b o a t s ,  h o w e v e r ,  a n d  i t  a p p e a r s  l i k e l y  t h a t  m o s t  
w a t e r b o d i e s  i n  A l a s k a  t h a c  a r e  u s e d  a s  h i g h w a y s  i n  w i n t e r  c a n  a l s o  b e  
t r a v e l l e d  b y  a t  l e a s t  s m a l l  b o a t s  i n  t h e  s u m m e r .  B e c a u s e  o f  t h i s ,  t h e  
s t a t e  n e e d  n o t  r e l y  u p o n  w i n t e r  t r a v e l  t o  s u p p o r t  n a v i g a b i l i t y .

W a t e r s  M u s t  B e  N a v i g a b l e  I n  T h e i r  N a t u r a l  a n d  O r d i n a r y  C o n d i t i o n .  A 
w a t e r b o d y  w h i c h  c a n  b e  u s e d  f o r  t r a n s p o r t a t i o n  o n l y  b e c a u s e  o f  
s u b s t a n t i a l  m a n - m a d e  i m p r o v e m e n t s  t o  t h e  c o n d i t i o n  o f  t h e  w a t e r c o u r s e  
i s  n o t  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  H o w e v e r ,  i f  t r a n s p o r t a t i o n  d o e s  
o r  c o u l d  o c c u r  o n  t h e  w a t e r b o d y  e v e n  w i t h o u t  t h e  i m p r o v e m e n t s  a n d  t h e  
i m p r o v e m e n t s  w o u l d  o n l y  m a k e  t r a n s p o r t a t i o n  e a s i e r  o r  f a s t e r  o r  
p o s s i b l e  f o r  l a r g e r  b o a t s  ( e . g . ,  d r e d g i n g ) ,  i t  i s  s t i l l  c o n s i d e r e d  
n a v i g a b l e  f o r  t i t l e  p u r p o s e s .

T h e  p r e s e n c e  o f  p h y s i c a l  o b s t r u c t i o n s  t o  n a v i g a t i o n  ( r a p i d s ,  f a l l s ,  
l o g - j a m s ,  e t c . )  d o e s  n o t  r e n d e r  a  w a t e r w a y  n o n -  n a v i g a b l e  i f  t h e  
o b s t r u c t i o n  c a n  b e  n a v i g a t e d  d e s p i t e  t h e  d i f f i c u l t i e s  o r  i f  t h e  
o b s t r u c t i o n  c a n  b e  a v o i d e d  b y  o t h e r  m e a n s ,  s u c h  a s  p o r t a g i n g ,  l i n i n g ,  
oj. p o l i n g .  A w a t e r b o d y  i s  a l s o  n a v i g a b l e  e v e n  i f  s e a s o n a l  f l u c t u a t i o n s  
d o  n o t  a l l o w  i t  t o  b e  n a v i g a t e d  a t  a l l  t i m e s  o f  t h e  y e a r .  H o w e v e r ,  a  
w a t e r b o d y  w h i c h  i s  o n l y  n a v i g a b l e  a t  i n f r e q u e n t  a n d  u n p r e d i c t a b l e  
p e r i o d s  o f  h i g h  w a t e r  i s  n o t  n o r m a l l y  c o n s i d e r e d  n a v i g a b l e .  T h e  f a c t  
t h a t  a  w a t e r b o d y  m a y  b e  f r o z e n  f o r  s e v e r a l  m o n t h s  o f  t h e  y e a r  d o e s  n o t  
r e n d e r  i t  n o n - n a v i g a b l e  i f  i t  i s  n a v i g a b l e  i n  i t s  u n f r o z e n  c o n d i t i o n .

T i t l e  N a v i g a b i l i t y  I s  D e t e r m i n e d  A s  O f  T h e  D a t e  O f  S t a t e h o o d .  T o  b e  
c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s ,  t h e  w a t e r b o d y  m u s t  h a v e  b e e n

http://www.dnr.state.ak.us/Iand/policy.him


SUUu Policy Page hUp.7/wvvw.dm\sUUe.ak.us/Iand/policy.htm

n a v i g a b l e  i n  1 9 5 9  ( w h e n  A l a s k a  b e c a m e  a  s t a t e )  . T h i s  e l e m e n t  o f  t h e  
n a v i g a b i l i t y  t e s t  f o c u s e s  o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y  a n d  w h e t h e r  t h o s e  c h a r a c t e r i s t i c s  h a v e  c h a n g e d  s i g n i f i c a n t l y  
s i n c e  s t a t e h o o d .  M o s t  w a t e r b o d i e s  h a v e  n o t  p h y s i c a l l y  c h a n g e d  e n o u g h  
s i n c e  s t a t e h o o d  t o  a l t e r  t h e i r  n a v i g a b i l i t y .  A s s u m i n g  t h e r e  h a v e  b e e n  
n o  s i g n i f i c a n t  c h a n g e s  i n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y ,  a  w a t e r b o d y  t h a t  i s  n a v i g a b l e  t o d a y  w o u l d  b e  c o n s i d e r e d  
l e g a l l y  n a v i g a b l e  i n  1 9 5 9  a s  w e l l .  E x c e p t i o n s  m i g h t  i n c l u d e  t h e  
c r e a t i o n ,  b y  n a t u r a l  o r  m a n - m a d e  c a u s e s  a f t e r . s t a t e h o o d ,  o f  a  t o t a l l y  
n e w  l a k e ,  r i v e r ,  o r  c a n a l  n o w  u s e d  f o r  n a v i g a t i o n .  S u c h  a  w a t e r b o d y  
w o u l d  n o t  b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  C o n v e r s e l y ,  a  
w a t e r b o d y  w h i c h  w a s  n a v i g a b l e  i n  1 9 5 9  b u t ,  b e c a u s e  o f  n a t u r a l  o r  
m a n - m a d e  p h y s i c a l  c h a n g e s ,  i s  n o  l o n g e r  n a v i g a b l e  i n  f a c t  w o u l d  s t i l l  
b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

NAVIGABILITY CRITERIA DISPUTES

B e c a u s e  o f  d i f f e r i n g  l e g a l  i n t e r p r e t a t i o n s  o f  c o u r t  n a v i g a b i l i t y  
d e c i s i o n s ,  s e v e r a l  a s p e c t s  o f  t h e  c r i t e r i a  u s e d  b y  t h e  s t a t e  t o  
d e t e r m i n e  n a v i g a b i l i t y  h a v e  b e e n  d i s p u t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .
As a  d i r e c t  r e s u l t  o f  t h e s e  c r i t e r i a  d i s p u t e s ,  m a n y  w a t e r b o d i e s  
c o n s i d e r e d  n a v i g a b l e  b y  t h e  s t a t e  h a v e  b e e n  d e t e r m i n e d  n o n - n a v i g a b l e  b y  
t h e  f e d e r a l  g o v e r n m e n t .

T h e  m a j o r  c r i t e r i a  d i s p u t e  h a s  b e e n  o v e r  t h e  t y p e  o r  p u r p o s e  o f  t h e  
t r a n s p o r t a t i o n  r e q u i r e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  
g o v e r n m e n t  h a s  a s s e r t e d  t h a t  a  w a t e r w a y  m u s t  b e  u s e d ,  o r  c a p a b l e  o f  
u s e ,  f o r  t r a n s p o r t i n g  c o m m e r c e  t o  b e  c o n s i d e r e d  n a v i g a b l e .  O t h e r ,  
" n o n c o m m e r c i a l "  t r a n s p o r t a t i o n  u s e s  a r e  n o t  c o n s i d e r e d  s u f f i c i e n t  t o  
e s t a b l i s h  n a v i g a b i l i t y .  I n  t h i s  c o n t e x t ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  
c l a i m e d  t h a t  t h e  o n l y  r e l e v a n t  " c o m m e r c i a l "  t r a n s p o r t a t i o n  i s  t h e  
d i s t r i b u t i o n  o f  g o o d s  f o r  s a l e  o r  b a r t e r ,  o r  t h e  t r a n s p o r t a t i o n  f o r  
h i r e  o f  p e o p l e  o r  t h i n g s .  T h e  f e d e r a l  g o v e r n m e n t  h a s  a d m i t t e d  t h a t  
p r o f e s s i o n a l l y  g u i d e d  t r a n s p o r t a t i o n  o n  A l a s k a ' s  r i v e r s ,  l a k e s  a n d  
s t r e a m s  c o n s t i t u t e s  c o m m e r c e ,  b u t  n e v e r t h e l e s s  h a s  a r g u e d  t h a t  t h e  
w a t e r s  a r e  n o t  b e i n g  u s e d  a s  a  n a v i g a b l e  " h i g h w a y "  w h e n  r e c r e a t i o n  i s  
i n v o l v e d ,  b u t  r a t h e r  m o r e  a s  a n  a m u s e m e n t  p a r k .  T h e  f e d e r a l  g o v e r n m e n t  
h a s  t h e r e f o r e  c l a i m e d  t h a t  w a t e r s  u s e d  o n l y  f o r  c o m m e r c i a l  r e c r e a t i o n  
a r e  l e g a l l y  n o n n a v i g a b l e  e v e n  t h o u g h  t h e y  m a y  b e  n a v i g a b l e  i n  f a c t .

T h r o u g h  t h e  w o r k  o f  t h e  s t a t e ' s  n a v i g a b i l i t y  p r o g r a m ,  t h i s  d e f i n i t i o n  
h a s  b e e n  r e p e a t e d l y  r e j e c t e d  b y  c h e  c o u r t s ,  m o s t  r e c e n t l y  i n  t h e  
G u l k a n a  R i v e r  c a s e .  A l a s k a  v .  U n i t e d  S t a t e s ,  6 6 2  F . S u p p . 4 5 5  ( D . A l a s k a  
1 9 8 6 ) ,  a f f i r m e d  s u b  n o m .  A l a s k a  v .  A h t n a ,  I n c . ,  8 9 1  F . 2 d  1 4 0 1  ( 9 t h  
C i r .  1 9 8 9 ) .  A p p l y i n g  t h e  c o r r e c t  d e f i n i t i o n  o f  n a v i g a b i l i t y ,  m a n y  o f  
t h e  s u b m e r g e d  l a n d s  t h a t  t h e  f e d e r a l  g o v e r n m e n t  a t t e m p t e d  t o  c o n v e y  t o  
ANCSA c o r p o r a t i o n s  s h o u l d  h a v e  b e e n  r e c o g n i z e d  a s  b e l o n g i n g  t o  t h e  
s t a t e .  T h e  s t a t e  a p p e a l e d  m a n y  c o n v e y a n c e s  t o  p r o t e c t  i t s  t i t l e .  A s  
o c c u r r e d  i n  t h e  K a n d i k - N a t i o n  R i v e r s  a p p e a l ,  A p p e a l  o f  D o y o n ,  8 6  I . D .
6 9 2  (ANCAB 1 9 7 9 ) ,  A l a s k a  N a t i v e  C o r p o r a t i o n s  a l s o  f o u n d  i t  n e c e s s a r y  t o
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c h a l l e n g e  e r r o n e o u s  f e d e r a l  d e t e r m i n a t i o n s  o f  n o n - n a v i g a b i l i t y  t o  
i n s u r e  t h e y  w o u l d  n o t  b e  d e p r i v e d  o f  a n y  p o r t i o n  o f  t h e i r  e n t i t l e m e n t  
b y  b e i n g  c h a r g e d  f o r  s u b m e r g e d  l a n d  o w n e d  b y  t h e  s t a t e .

T h e  f e d e r a l  g o v e r n m e n t  h a s  a l s o  a r g u e d  t h a t  a l u m i n u m  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s ,  a n d  c a n o e s  a r e  n o t  c u s t o m a r y  
m o d e s  o f  t r a v e l  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  n a v i g a b i l i t y  i n  A l a s k a .  
A s  a  r e s u l t ,  m a n y  w a t e r b o d i e s  n a v i g a t e d  b y  t h e s e  t y p e s  o f  w a t e r c r a f t  
h a v e  b e e n  f o u n d  l e g a l l y  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t .  T h e  
c l a i m  i s  c h a t  t h e s e  b o a t s  r e p r e s e n t  p o s t - s t a t e h o o d  t e c h n o l o g i c a l  
a d v a n c e s ,  a r e  t o o  s m a l l  t o  b e  c o n s i d e r e d  " c o m m e r c i a l " ,  o r  t h a t  m o s t  
" c o m m e r c i a l "  u s e  o f  t h e  w a t e r c r a f t  d e v e l o p e d  a f t e r  s t a t e h o o d .

A n o t h e r  n a v i g a b i l i t y  d i s p u t e  i n v o l v e s  r e m o t e ,  i s o l a t e d  l a k e s .  T h e  
f e d e r a l  g o v e r n m e n t  h a s  f o u n d  m a n y  o f  t h e s e  l a k e s  l e g a l l y  n o n - n a v i g a b l e ,  
e v e n  t h o u g h  t h e y  a r e  p h y s i c a l l y  c a p a b l e  o f  b e i n g  n a v i g a t e d .  T h e  
f e d e r a l  g o v e r n m e n t ' s  c o n t e n t i o n  i s  t h a t  a  n a v i g a b l e  c o n n e c t i o n  t o  
a n o t h e r  a r e a  i s  n e c e s s a r y  t o  m a k e  t r a v e l  o n  a  r e m o t e  l a k e  w o r t h w h i l e .  
O t h e r w i s e ,  t h e  f e d e r a l  g o v e r n m e n t  v i e w s  t h e  l a c k  o f  d e v e l o p m e n t  i n  t h e  
a r e a  a r o u n d  t h e  i s o l a t e d  l a k e  a s  a n  i n d i c a t i o n  t h a t  t h e  l a k e  w i l l  n e v e r  
b e  u s e d  f o r  c o m m e r c i a l  t r a n s p o r t a t i o n .

T o  r e s o l v e  t h e s e  n a v i g a b i l i t y  c r i t e r i a  d i s p u t e s ,  t h e  s t a t e  h a s  a c t i v e l y  
p u r s u e d  a  l i m i t e d  n u m b e r  o f  c o u r t  c a s e s  c h a l l e n g i n g  p a r t i c u l a r  f i n d i n g s  
o f  n o n - n a v i g a b i l i t y  b y  t h e  f e d e r a l  g o v e r n m e n t .  W i t h  t h e  s o l e  e x c e p t i o n  
o f  f l o a t p l a n e s ,  t h e  c o u r t s  h a v e  a g r e e d  w i t h  t h e  n a v i g a b i l i t y  c r i t e r i a  
p r e s e n t e d  b y  t h e  S t a t e  o f  A l a s k a  a n d  h a v e  r e j e c t e d  t h e  l i m i t a t i o n s  
s u g g e s t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  T h e s e  a s e s  i n c l u d e :

G u l k a n a  R i v e r .  I n  t h i s  c a s e ,  b o t h  i n  t h e  U . S .  D i s t r i c t  C o u r t  a n d  o n  
a p p e a l  t o  t h e  U . S .  C o u r t  o f  A p p e a l s ,  t h e  f e d e r a l  c o u r t s  r e j e c t e d  t h e  
f e d e r a l  g o v e r n m e n t ’ s  r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h e  p h r a s e  11 h i g h w a y  
o f  c o m m e r c e "  i n  t h e  t i t l e  n a v i g a b i l i t y  t e s t .  T h e  f e d e r a l  d i s t r i c t  
c o u r t  s t a t e d  t h a t  t o  d e m o n s t r a t e  n a v i g a b i l i t y ,  i t  i s  o n l y  n e c e s s a r y  t o  
s h o w  t h a t  t h e  w a t e r b o d y  i s  p h y s i c a l l y  c a p a b l e  o f  " t h e  m o s t  b a s i c  f o r m  
o f  c o m m e r c i a l  u s e :  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s . "  B e c a u s e  t h e  
G u l k a n a  R i v e r  c a n  b e  u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s ,  
t h e  G u l k a n a  R i v e r  w a s  f o u n d  n a v i g a b l e .  A l a s k a  v . U n i t e d  S t a t e s ,  6 6 2  
F . S u p p . 4 5 5  ( D . A l a s k a  1 9 8 7 ) .  , O n  a p p e a l ,  t h e  c o u r t  o f  a p p e a l s  a f f i r m e d  
t h e  d i s t r i c t  c o u r t ' s  ' f i n d i n g  o f  n a v i g a b i l i t y .  A l a s k a  v .  A h t n a ,  I n c . ,
8 9 2  F . 2 d  1 4 0 1  ( 9 t h  C i r .  1 9 8 9 ) .  T h e  c o u r t  o f  a p p e a l s  f o u n d  t h a t  t h e  
m o d e r n  u s e  o f  t h e  G u l k a n a  R i v e r  f o r  g u i d e d  h u n t i n g ,  f i s h i n g ,  a n d  
s i g h t s e e i n g  t r i p s  i s  a  c o m m e r c i a l  u s e  a n d ,  s i n c e  t h e  p h y s i c a l  
c h a r a c t e r i s t i c s  o f  t h e  r i v e r  h a v e  n o t  s i g n i f i c a n t l y  c h a n g e d  s i n c e  1 9 5 9 ,  
p r o v i d e s  c o n c l u s i v e  e v i d e n c e  t h a t  t h e  r i v e r  w a s  s u s c e p t i b l e  o f  
c o m m e r c i a l  u s e  a t  s t a t e h o o d .  T h e  c o u r t  a l s o  f o u n d  t h a t  m o d e r n  
i n f l a t a b l e  r a f t s  c a n  b e  u s e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  I n  A p r i l  1 9 9 0 ,  
t h e  U n i t e d  S t a t e s  S u p r e m e  c o u r t  d e n i e d  a  r e q u e s t  b y  A h t n a ,  I n c .  t o  
r e c o n s i d e r  a n d  o v e r t u r n  t h e  c o u r t  o f  a p p e a l s  d e c i s i o n .  T h e  G u l k a n a  
R i v e r  p r e c e d e n t  i s  n o w  b i n d i n g  o n  a l l  f u t u r e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  i n  A l a s k a .

K a n d i k  a n d  N a t i o n  R i v e r s .  I n  t h i s  a d m i n i s t r a t i v e  a p p e a l ,  t h e  S t a t e  o f  
A l a s k a  a n d  D o y o n  L i m i t e d ,  a n  ANCSA r e g i o n a l  c o r p o r a t i o n ,  s u c c e s s f u l l y
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e s t a b l i s h e d  t h a t  t h e  u s e  o r  s u s c e p t i b i l i t y  o f  u s e  o f  a  r i v e r  o r  s t r e a m  
b y  a n  1 8 - 2 4  f o o t  w o o d e n  r i v e r b o a t  c a p a b l e  o f  c a r r y i n g  a t  l e a s t  1 , 0 0 0  
p o u n d s  o f  g e a r  o r  s u p p l i e s  i s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  
B a s e d  u p o n  t h e  u s e  o f  t h e s e  t y p e s  o f  b o a t s  f o r  t h e  t r a n s p o r t a t i o n  o f  
g o o d s  a n d  s u p p l i e s  b y  f u r  t r a p p e r s ,  a s  w e l l  a s  e x t e n s i v e  h i s t o r i c  a n d  
c o n t e m p o r a r y  c a n o e  u s e ,  t h e  c o u r t  f c u n d  t h e  K a n d i k  a n d  N a t i o n  r i v e r s ,  
i n  I n t e r i o r  A l a s k a ,  n a v i g a b l e .  A p p e a l  o f  D o y o n ,  8 6  I . D . 6 9 2  (ANCAB 
1 9 7 9 )  .

A l a g n a k  R i v e r .  I n  t h i s  f e d e r a l  d i s t r i c t  c o u r t  c a s e ,  t h e  A l a g n a k  R i v e r ,  
t h e  N o n v i a n u k  R i v e r ,  K u k a k l e k  L a k e  a n d  N o n v i a n u k  L a k e  w e r e  a l l  f o u n d  
n a v i g a b l e .  T h e s e  i n t e r c o n n e c t e d  w a t e r b o d i e s  a r e  l o c a t e d  i n  t h e  B r i s t o l  
B a y  r e g i o n  o f  A l a s k a ,  s o u t h  o f  L a k e  I l i a m n a .  T h e i r  p r i m a r y  
t r a n s p o r t a t i o n  u s e  i s  f o r  c o m m e r c i a l l y  g u i d e d  h u n t i n g ,  f i s h i n g ,  a n d  
s i g h t s e e i n g  a n d  f o r  g o v e r n m e n t  r e s e a r c h  a n d  m a n a g e m e n t .  T h e y  a l s o  
s e r v e  a s  a  m e a n s  o f  a c c e s s  f o r  l o c a l  r e s i d e n t s  t o  t h e i r  h o m e s  a n d  t o  
t h e  s u r r o u n d i n g  a r e a s  f o r  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  A f t e r  
s e v e r a l  y e a r s  o f  l i t i g a t i o n ,  t h e  f e d e r a l  g o v e r n m e n t  c o n c e d e d  t h a t  t h e s e  
r i v e r s  a n d  l a k e s  a r e  n a v i g a b l e .  A l a s k a  v .  U n i t e d  S t a t e s ,  N o .  8 2 - 2 0 1  
( D . A l a s k a  F e b .  2 ,  1 9 8 5 ) .

M a t a n u s k a  R i v e r .  T h e  r e c o m m e n d e d  d e c i s i o n  i n  t h i s  a d m i n i s t r a t i v e  
a p p e a l  a g r e e d  w i t h  t h e  S t a t e  o f  A l a s k a ’ s  p o s i t i o n  t h a t  p o s t - s t a t e h o o d  
c o m m e r c i a l  r i v e r  r a f t i n g  o p e r a t i o n s  a r e  s u f f i c i e n t  t o  e s t a b l i s h  
n a v i g a b i l i t y .  B a s e d  u p o n  t h a t  t y p e  o f  u s e ,  t h e  a d m i n i s t r a t i v e  l a w  
j u d g e  w h o  h e a r d  t h e  c a s e  r e c o m m e n d e d  t h a t  t h e  M a t a n u s k a  R i v e r ,  i n  
S o u t h c e n t r a l  A l a s k a ,  b e  f o u n d  n a v i g a b l e .  T h e  S e c r e t a r y  o f  I n t e r i o r ,  
o v e r  t h e  s t a t e ' s  o b j e c t i o n s ,  a s s u m e d  j u r i s d i c t i o n  o v e r  t h e  c a s e  a n d  
s t a y e d  i m p l e m e n t a t i o n  o f  t h e  r e c o m m e n d e d  d e c i s i o n .  N o  a c t i o n  h a s  b e e n  
t a k e n  i n  t h e  c a s e  s i n c e  t h a t  t i m e .  A p p e a l  o f  A l a s k a ,  N o .  8 2 - 1 1 3 3  ( IB L A  
R e c .  D e c i s i o n  A u g .  1 8 ,  1 9 8 3 )

S l o p b u c k e t  L a k e .  T h e  s t a t e  c l a i m e d  t h a t  t h e  e x t e n s i v e  u s e  o f  
f l o a t p l a n e s  o n  S l o p b u c k e t  L a k e ,  a  t w e n t y  a c r e  l a k e  a d j a c e n t  t o  L a k e  
I l i a m n a ,  w a s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  c o u r t s  
r e j e c t e d  t h i s  v i e w .  T h e  c o u r t s  r e a s o n e d  t h a t  f l o a t p l a n e s  d o  n o t  u s e  
t h e  l a k e  a s  a  n a v i g a b l e  h i g h w a y ;  t h e y  j u s t  t a k e  o f f  a n d  l a n d  t h e r e .  
A l a s k a  v .  U n i t e d  S t a t e s ,  7 5 4  F . 2 d  8 5 1  ( 9 t h  C i r . )  c e r t  d e n i e d ,  1 0 6  S .
C t .  3 3 3  ( 1 9 8 5 )  .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

IDENTIFICATION OF NAVIGABLE W ATERS

E v e n  i f  t h e  c r i t e r i a  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  i n  A l a s k a  w e r e  
t o t a l l y  a g r e e d  u p o n ,  i t  s t i l l  w o u l d  b e  d i f f i c u l t  t o  p r e p a r e  a  c o m p l e t e  
l i s t  o f  a l l  o f  t h e  n a v i g a b l e  l a k e s ,  r i v e r s ,  a n d  s t r e a m s  i n  t h e  s t a t e .  
M u c h  o f  A l a s k a  h a s  n o t  y e t  b e e n  s u r v e y e d  a n d  m a n y  m a p s  a r e  i n a c c u r a t e  
a n d  o u t - o f - d a t e .  I t  i s  a n  i m m e n s e  a n d  c o m p l e x  t a s k  s i m p l y  t o  i d e n t i f y  
a n d  l o c a t e  a l l  o f  t h e  t h o u s a n d s  o f  n a m e d  a n d  u n n a m e d  l a k e s ,  r i v e r s ,  a n d  
s t r e a m s  i n  t h e  s t a t e  w h i c h  m i g h t  b e  c o n s i d e r e d  n a v i g a b l e .  F u r t h e r m o r e ,  
o n c e  a  p o t e n t i a l l y  n a v i g a b l e  l a k e ,  r i v e r ,  o r  s t r e a m  h a s  b e e n
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i d e n t i f i e d ,  d e t a i l e d  i n f o r m a t i o n  a b o u t  i t s  s i z e  a n d  u s e s  i s  n e c e s s a r y  
f o r  a n  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n .  B e c a u s e  o f  A l a s k a ' s  
u n d e v e l o p e d  a n d  r e m o t e  c h a r a c t e r ,  g a t h e r i n g  n a v i g a b i l i t y  i n f o r m a t i o n  i s  
b o t h  t i m e  c o n s u m i n g  a n d  e x p e n s i v e .  F i n a l l y ,  a d m i n i s t r a t i v e  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  m a d e  b y  t h e  s t a t e  o r  t h e  f e d e r a l  g o v e r n m e n t  
a r e  a l w a y s  s u b j e c t  t o  l e g a l  c h a l l e n g e ,  s i n c e  o n l y  t h e  c o u r t s  c a n  
a u t h o r i t a t i v e l y  d e t e r m i n e  t i t l e  t o  s u b m e r g e d  l a n d s .

D e s p i t e  t h e s e  d i f f i c u l t i e s ,  b o t h  t h e  s t a t e  a n d  t h e  f e d e r a l  g o v e r n m e n t  
a r e  f r e q u e n t l y  c a l l e d  u p o n  t o  i s s u e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  
A l t h o u g h  t h e  r e q u i r e m e n t  t h a t  BLM a d h e r e  t o  t h e  m e a n d e r i n g  r e q u i r e m e n t s  
o f  t h e  BLM S u r v e y  M a n u a l  h a s  e l i m i n a t e d  t h e  n e e d  f o r  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  o n  t h e  l a r g e r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s ,  w h i c h  m u s t  n o w  
b e  m e a n d e r e d  r e g a r d l e s s  o f  n a v i g a b i l i t y ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  
a r e  s t i l l  r e q u i r e d  f o r  t h e  s m a l l e r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  t o  
d e t e r m i n e  i f  t h e y  a r e  t o  b e  m e a n d e r e d  a t  t h e  t i m e  o f  s u r v e y .  B e c a u s e  
o f  t h i s ,  s o m e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  s t i l l  m a d e  f o r  n e a r l y  
e v e r y  f e d e r a l  l a n d  c o n v e y a n c e  u n d e r  ANCSA o r  t h e  A l a s k a  S t a t e h o o d  A c t .  
T h e  m a n a g e m e n t  p l a n  f o r  n e a r l y  e v e r y  f e d e r a l  C o n s e r v a t i o n  S y s t e m  U n i t  
(CSU) a l s o  a d d r e s s e s  t h e  n a v i g a b i l i t y  i s s u e .

F e d e r a l  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  r e v i e w e d  b y  t h e  s t a t e  t o  i n s u r e  
t h a t  a v a i l a b l e  i n f o r m a t i o n  s o u r c e s  w e r e  u s e d  a n d  i n t e r p r e t e d  
c o r r e c t l y .  W h e r e  t h e  f e d e r a l  g o v e r n m e n t  d e t e r m i n e s  n o n - n a v i g a b l e  a  
w a t e r b o d y  w h i c h  i s  c o n s i d e r e d  n a v i g a b l e  b y  c h e  s t a t e ,  t h e  s t a t e  m a y  
p r o v i d e  t h e  g o v e r n m e n t  w i t h  s u p p l e m e n t a l  i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  
c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  t o  o b t a i n  a  r e d e t e r m i n a t i o n  o f  
n a v i g a b i l i t y .  U n d e r  s o m e  c i r c u m s t a n c e s  t h e  s t a t e  n e e d s  t o  m a k e  i t s  ow n  
n a v i g a b i l i t y  d e t e r m i n a t i o n s ,  s u c h  a s  f o r  a  o i l  a n d  g a s  l e a s e  s a l e ,  l a n d  
d i s p o s a l ,  m a t e r i a l  s a l e ,  m i n i n g  c l a i m ,  o r  a n o t h e r  u s e  o f  s t a t e  l a n d  o r  
r e s o u r c e s  r e q u i r i n g  a  d e t e r m i n a t i o n  o f  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  
w i t h i n  t h e  a f f e c t e d  a r e a .

F o r  l a r g e ,  u n d e v e l o p e d  r e g i o n s  o f  A l a s k a  t h e r e  m a y  b e  l i t t l e  o r  n o  
a c c u r a t e  w a t e r b o d y  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
a v a i l a b l e  f o r  m a k i n g  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  W h e n  i n f o r m a t i o n  i s  
l a c k i n g ,  a n d  i t  m u s t  m a k e  a  n a v i g a b i l i t y  d e t e r m i n a t i o n ,  t h e  s t a t e  i s  
f o r c e d  t o  r e l y  s o l e l y  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  s h o w n  o n  m a p s  
a n d  a e r i a l  p h o t o g r a p h s .  I n  t h e s e  c a s e s ,  t h e  s t a t e  i d e n t i f i e s  a s  
n a v i g a b l e  a l l  s t r e a m s  d e p i c t e d  o n  t h e  U . S . G . S .  m a p s  w i t h  d o u b l e  l i n e s  
( g e n e r a l l y  a t  l e a s t  7 0  f e e t  w i d e )  a n d  h a v i n g  a n  a v e r a g e  g r a d i e n t  o v e r  
t h e  l e n g t h  o f  t h e  s t r e a m  o f  n o  m o r e  t h a n  50  f e e t  p e r  m i l e .  W i t h  r a r e  
e x c e p t i o n s ,  t h e  s t a t e ' s  e x p e r i e n c e  h a s  b e e n  t h a t  s t r e a m s  o f  t h i s  t y p e  
a r e  d e e p  e n o u g h  a n d  w i d e  e n o u g h  t o  b e  n a v i g a b l e  b y  b o a t s  c a r r y i n g  
p e r s o n s  o r  g o o d s  a n d  m u s t ,  t h e r e f o r e ,  b e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .  
S t r e a m s  d e p i c t e d  w i t h  s i n g l e  l i n e s ,  a l t h o u g h  n a r r o w e r  i n  w i d t h ,  m a y  
a l s o  b e  l i s t e d  a s  p o t e n t i a l l y  n a v i g a b l e  i f  t h e y  h a v e  g r a d i e n t s  o f  
s u b s t a n t i a l l y  l e s s  t h a n  5 0  f e e t  p e r  m i l e  a n d  a r e  a t  l e a s t  1 0  m i l e s .

I f  t h e r e  i s  n o  p u b l i c  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
r e a d i l y  a v a i l a b l e  f o r  l a k e s ,  t h o s e  l a k e s  w h i c h  a r e  s h o w n  o n  m a p s  a n d  
a e r i a l  p h o t o g r a p h s  a s  h a v i n g  a  n a v i g a b l e  w a t e r  c o n n e c t i o n  w i t h  o t h e r  
n a v i g a b l e  w a t e r s ,  o r  w h i c h  a r e  a c c e s s i b l e  b y  s h o r t  o v e r l a n d  p o r t a g e s ,  
a r e  c o n s i d e r e d  n a v i g a b l e  r e g a r d l e s s  o f  t h e  s i z e  o f  t h e  l a k e .  T h e s e
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l a k e s  a r e  p a r t  o f  a  s y s t e m  o f  i r . c e r c o n n e c t e d  n a v i g a b l e  w a t e r s .  I f  a  
l a k e  i s  t o t a l l y  i s o l a t e d ,  i t  w i l l  b e  i n c l u d e d  o n  t h e  s t a t e ' s  
n a v i g a b i l i t y  m a p s  i f  i t  i s  a t  l e a s t  1 1 / 2  m i l e s  l o n g .  T h a t  l e n g t h  
i n s u r e s  t h a t  t h e  l a k e  c a n  b e  u s e d  a s  a  " h i g h w a y " . F u t u r e  j u d i c i a l  
d e c i s i o n s  i n t e r p r e t i n g  t h e  " h i g h w a y "  r e q u i r e m e n t  f o r  i s o l a t e d  l a k e s  
c o u l d  s h o r t e n  o r  l e n g t h e n  t h i s  1 1 / 2  m i l e  " r u l e  o f  t h u m b . "

T h e  s t a t e  r e c o g n i z e s  t h a t ,  u n d e r  s o m e  c i r c u m s t a n c e s ,  l a k e s  s m a l l e r  t h a n  
1 1 / 2  m i l e s  l o n g  c a n  b e  a n d  a r e  u s e d  a s  n a v i g a b l e  h i g h w a y s .  I n  t h o s e  
c a s e s ,  w h e n  k n o w n ,  t h e s e  s m a l l e r  l a k e s  a r e  a l s o  d e p i c t e d  o n  t h e  s t a t e ' s  
n a v i g a b i l i t y  m a p .  M o r e o v e r ,  a s  a  m a t t e r  o f  a d m i n i s t r a t i v e  p o l i c y  a n d  
c o n v e n i e n c e  o n l y ,  t h e  s t a t e  m a y  s o m e t i m e s  m a k e  a n  e x c e p t i o n  t o  t h e  1 
1 / 2  m i l e  s t a n d a r d  i n  t h e  e x t r e m e l y  w e t  r e g i o n s  o f  t h e  s t a t e ,  i n c l u d i n g  
s o m e  a r e a s  i n  t h e  Y u k o n -  K u s k o k w i m  D e l t a ,  Y u k o n  F l a t s ,  a n d  o n  t h e  N o r t h  
S l o p e .  I n  t h e s e  a r e a s ,  a n  i s o l a t e d  l a k e  m i g h t  n e e d  t o  b e  2 - 3  m i l e s  
l o n g  t o  b e  i n c l u d e d  o n  t h e  s t a t e ' s  n a v i g a b i l i t y  m a p s .  A l t h o u g h  s m a l l e r  
l a k e s  i n  t h e s e  a r e a s  a r e  c a p a b l e  o f  b e i n g  u s e d  f o r  t r a n s p o r t a t i o n  a n d  
s h o u l d  b e  f o u n d  n a v i g a b l e  b y  t h e  c o u r t s ,  t h e  s t a t e  h a s  d e c i d e d  t o  
c o n c e n t r a t e  i t s  l i m i t e d  r e s o u r c e s  i n  p r o t e c t i n g  t h e  l a r g e r  w a t e r b o d i e s  
f i r s t .

R e t u r n  t o  T a b l e  o f  C o n t e n t s  ■

NAVIGABLE WATERS W ITH IN  PRE-STATEHOOD FED ERA L WITHDRAWALS

A l t h o u g h  d i s p u t e s  o v e r  w h i c h  w a t e r s  i n  A l a s k a  a r e  n a v i g a b l e  a r e  t h e  
m o s t  f r e q u e n t  c a u s e  o f  s u b m e r g e d  l a n d  o w n e r s h i p  d i s p u t e s ,  t h e r e  i s  
a n o t h e r  m a j o ^  l e g a l  i s s u e  w h i c h  p o s e s  a  t h r e a t  t o  A l a s k a ' s  s o v e r e i g n  
c l a i m  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s .  E v e n  w h e r e  n a v i g a b i l i t y  i s  
c o n c e d e d ,  t h e  f e d e r a l  g o v e r n m e n t  o f t e n  c o n t e n d s  t h a t  t i t l e  t o  t h e  
s u b m e r g e d  l a n d s  d i d  n o t  v e s t  i n  t h e  s t a t e  i f  t h e  a r e a  w a s  w i t h d r a w n  o r  
r e s e r v e d  b y  t h e  f e d e r a l  g o v e r n m e n t  o n  t h e  d a t e  o f  s t a t e h o o d .  W i t h i n  
n a t i v e  c o n v e y a n c e  a r e a s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h i s  c l a i m  o f  
" r e s e r v e d  s u b m e r g e d  l a n d s "  t o  j u s t i f y  i t s  a t t e m p t s  t o  c o n v e y  t h e  b e d s  
o f  n a v i g a b l e  w a t e r s  i n  f u l f i l l m e n t  o f  t h e  n a t i v e  e n t i t l e m e n t s .  W i t h i n  
s t a t e  s e l e c t i o n s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h e  s a m e  c l a i m  t o  
c h a r g e  t h e  a c r e a g e  o f  s u b m e r g e d  l a n d s  a g a i n s t  t h e  s t a t e ' s  e n t i t l e m e n t .

T h e  s t a t e  s t r o n g l y  d i s a g r e e s  w i t h  t h i s  f e d e r a l  c l a i m  a n d  h a s  a c t i v e l y  
p u r s u e d  a  n u m b e r  o f  c o u r t  c h a l l e n g e s  t o  r e s o l v e  t h e  i s s u e .  I n  a d d i t i o n  
t o  n u m e r o u s  a p p e a l s  f r o m  f e d e r a l  d e c i s i o n s  t o  c o n v e y  o r  c h a r g e  f o r  t h e  
b e d s  o f  n a v i g a b l e  w a t e r s ,  t h e  s t a t e  w a s  a c t i v e l y  i n v o l v e d  a s  a  f r i e n d  
o f  t h e  c o u r t  i n  o n e  c a s e  b e f o r e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a n d
c o n t i n u e s  t o  b e  i n v o l v e d  i n  a n o t h e r  S u p r e m e  C o u r t  c a s e  w h i c h  p r e s e n t s
t h i s  i s s u e .  T h e  p e n d i n g  c a s e  i s  U n i t e d  S t a t e s  v .  A l a s k a ,  U . S .  S u p r e m e
C o u r t  8 4  O r i g i n a l  ( f i l e d  J u n e ,  1 9 7 9 ) .

On J u n e  8 ,  1 9 8 7  t h e  C o u r t  i s s u e d  i t s  d e c i s i o n  i n  U t a h  v .  U n i t e d  S t a t e s ,  
N o .  8 5 - 1 7 7 2  ( f i l e d  O c t .  1 4 ,  1 9 8 6 ) .  I n  t h i s  c a s e  t h e  f e d e r a l  
g o v e r n m e n t ,  i n  1 9 7 6 ,  i s s u e d  o i l  a n d  g a s  l e a s e s  f o r  l a n d  u n d e r l y i n g  U t a h  
L a k e ,  a  n a v i g a b l e  w a t e r b o d y  l o c a t e d  i n  U t a h .  T h e  s u i t  s o u g h t  a  
d e c l a r a t o r y  j u d g e m e n t  t h a t  U t a h ,  r a t h e r  t h a n  t h e  U n i t e d  S t a t e s ,  h o l d s
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t h e  l a n d s  u n d e r  n a v i g a b l e  w a t e r s  i n  t h e  t e r r i t o r i e s  i n  t r u s t  f o r  f u t u r e  
s t a t e s ,  a n d ,  a b s e n t  a  p r i o r  c o n v e y a n c e  b y  t h e  f e d e r a l  g o v e r n m e n t  t o  
t h i r d  p a r t i e s ,  a  s t a t e  a c q u i r e s  t i t l e  t o  s u c h  l a n d  u p o n  e n t e r i n g  t h e  
U n i o n  o n  a n  " e q u a l  f o o t i n g "  w i t h  t h e  o r i g i n a l  1 3  s t a t e s .

T h e  S u p r e m e  C o u r t  h e l d  t h a t  t i t l e  d i d  p a s s  t o  t h e  s t a t e  u p o n  U t a h ' s  
a d m i s s i o n  t o  t h e  U n i o n .  T h e y  h e l d  t h a t  t h e r e  i s  a  s t r o n g  p r e s u m p t i o n  
a g a i n s t  f i n d i n g  c o n g r e s s i o n a l  i n t e n t  t o  d e f e a t  a  s t a t e ' s  t i t l e ,  a n d ,  
t h a t  i n  l i g h t  o f  t h e  l o n g s t a n d i n g  p o l i c y  o f  t h e  f e d e r a l  g o v e r n m e n t ' s  
h o l d i n g  l a n d  u n d e r  n a v i g a b l e  w a t e r s  f o r  t h e  u l t i m a t e  b e n e f i t  o f  f u t u r e  
s t a t e  a b s e n t  e x c e p t i o n a l  c i r c u m s t a n c e s ,  a n  i n t e n t  t o  d e f e a t  a  s t a t e ' s  
e q u a l  f o o t i n g  e n t i t l e m e n t  c o u l d  n o t  b e  i n f e r r e d  f r o m  t h e  m e r e  a c t  o f  
t h e  r e s e r v a t i o n  i t s e l f .  T h e  U n i t e d  S t a t e s  w o u l d  n o t  m e r e l y  b e  r e q u i r e d  
t o  e s t a b l i s h  t h a t  C o n g r e s s  c l e a r l y  i n t e n d e d  t o  i n c l u d e  l a n d  u n d e r  
n a v i g a b l e  w a t e r s  w i t h i n  t h e  f e d e r a l  r e s e r v a t i o n ,  b u t  w o u l d  a d d i t i o n a l l y  
h a v e  t o  e s t a b l i s h  t h a t  C o n g r e s s  a f f i r m a t i v e l y  i n t e n d e d  t o  d e f e a t  t h e  
f u t u r e  s t a t e ' s  t i t l e  t o  s u c h  l a n d .

T h i s  d e c i s i o n  h a s  s i g n i f i c a n t  r a m i f i c a t i o n s  w i t h i n  A l a s k a ,  s i n c e  o v e r  
9 5  m i l l i o n  a c r e s  -  m o r e  t h a n  25% o f  t h e  t o t a l  a r e a  o f  t h e  s t a t e  -  w a s  
e n c l o s e d  w i t h i n  v a r i o u s  f e d e r a l  w i t h d r a w a l s  a n d  r e s e r v a t i o n s  a t  t h e  
t i m e  A l a s k a  b e c a m e  a  s t a t e .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

NAVIGABLE WATERS W ITH IN  ANILCA CONSERVATION SYSTEM UNITS

On D e c e m b e r  2 ,  1 9 8 0 ,  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  
A c t  b e c a m e  l a w .  T h i s  a c t  c r e a t e d  o r  a d d e d  1 0 4 . 3  m i l l i o n  a c r e s  t o  
v a r i o u s  f e d e r a l  c o n s e r v a t i o n  s y s t e m  u n i t s .  B e c a u s e  t h e s e  " w i t h d r a w a l s "  
o c c u r r e d  a f t e r  t h e  d a t e  o f  s t a t e h o o d ,  t h e r e  i s  n o  d i s a g r e e m e n t  b e t w e e n  
t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  t h a t  n a v i g a b l e  w a t e r s  w i t h i n  t h e  
v a r i o u s  C S U ' s  a r e  o w n e d  b y  t h e  s t a t e .  H o w e v e r ,  t h e r e  i s  s o m e  
d i s a g r e e m e n t  o n  t h e  a m o u n t  o f  a u t h o r i t y  t h e  f e d e r a l  l a n d  m a n a g e r s  m a y  
h a v e  t o  r e g u l a t e  t h e s e  s t a t e  o w n e d  s u b m e r g e d  l a n d s .

T h e  U . S .  C o n s t i t u t i o n  g i v e s  C o n g r e s s  c e r t a i n  l i m i t e d  p o w e r s  t o  c o n t r o l  
u s e s  o n  s t a t e  o w n e d  s u b m e r g e d  l a n d .  T h e s e  a r e  k n o w n  a s  t h e  P r o p e r t y  
C l a u s e ,  N a v i g a t i o n a l  S e r v i t u d e  a n d  t h e  C o m m e r c e  C l a u s e .  T h e  e x t e n t  o f  
t h e s e  p o w e r s  i n v o l v e s  c o m p l e x  l e g a l  q u e s t i o n s .  H o w e v e r ,  e v e n  a s s u m i n g  
t h a t  C o n g r e s s  h a s  t h e  p o w e r  t o  r e g u l a t e  s t a t e - o w n e d  s u b m e r g e d  l a n d s  i n  
A l a s k a ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  r u l e d  t h a t  C o n g r e s s  m a y  
c h o o s e  n o t  t o  e x e r c i s e  t h a t  p o w e r ,  t h u s  l e a v i n g  r e g u l a t i o n  t o t a l l y  u p  
t o  t h e  s t a t e .  E s c a n a b a  C o .  v .  C h i c a g o ,  1 0 7  U . S .  ( 1 7  O t t o . )  6 7 8  
( 1 8 8 3 ) .  W h e t h e r  C o n g r e s s  h a s  d o n e  t h a t  c a n  o n l y  b e  d e t e r m i n e d  b y  
e x a m i n i n g  t h e  f e d e r a l  l a w s  p a s s e d  b y  C o n g r e s s  d e a l i n g  w i t h  A l a s k a  
l a n d s .  A n o t h e r  p o s s i b i l i t y  i s  t h a t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  
h a v e  c o n c u r r e n t  j u r i s d i c t i o n ,  s h a r i n g  t h e  a u t h o r i t y  t o  r e g u l a t e  
s u b m e r g e d  l a n d s .

I n  A N I L C A ,  C o n g r e s s  d i d  n o t  t a k e  a w a y  t h e  s t a t e ' s  p o w e r  t o  r e g u l a t e  
s t a t e - o w n e d  s u b m e r g e d  l a n d s  w i t h i n  f e d e r a l  C S U ' s  i n  A l a s k a .  N u m e r o u s
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p r o v i s i o n s  i n  A N I L C A  r e c o g n i z e  a n d  r e s p e c t  t h e  s t a t e ' s  a u t h o r i t y  o v e r  
s t a t e - o w n e d  l a n d .  I n  s o m e  c a s e s ,  h o w e v e r ,  C o n g r e s s  m a y  h a v e  a t t e m p t e d  
t o  g i v e  t h e  f e d e r a l  l a n d  m a n a g e r s  s o m e  c o n c u r r e n t  a u t h o r i t y  t o  r e g u l a t e  
n a v i g a b l e  w a t e r s  w i t h i n  C S U ' s .

T h e  s t a t e ,  w h e r e  p o s s i b l e ,  c o o p e r a t e s  w i t h  r a t h e r  t h a n  c o n f r o n t s  t h e  
f e d e r a l  l a n d  m a n a g e r s .  T h i s  c o o p e r a t i o n  o f t e n  t a k e s  t h e  f o r m  o f  a  
m e m o r a n d u m  o f  u n d e r s t a n d i n g  t h a t  d i s c u s s e s  m a n a g e m e n t  i s s u e s  a n d  h o w  
t h e y  w i l l  b e  r e s o l v e d .  D i f f e r e n c e s  d o  o c c u r ,  h o w e v e r ,  o v e r  i s s u e s  s u c h  
a s  c o l u m n  m a n a g e m e n t  a n d  r e s t r i c t i o n s  o n  m i n i n g .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

II. LEGAL AND POLICY GUIDELINES GOVERNING  
M ANAGEM ENT OF SUBMERGED LANDS 
AND PUBLIC WATERS

PUBLIC TRUST DOCTRINE

T h e  s t a t e  h a s  s p e c i a l  d u t i e s  a n d  m a n a g e m e n t  c o n s t r a i n t s  w i t h  r e s p e c t  t o  
s t a t e - o w n e d  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s .  T h e s e  s p e c i a l  d u t i e s  a n d  
m a n a g e m e n t  c o n s t r a i n t s  a r i s e  f r o m  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  A l a s k a  
C o n s t i t u t i o n  c o n t a i n s  n u m e r o u s  p r o v i s i o n s  e m b r a c i n g  t h e  p r i n c i p l e s  
c o m m o n l y  k n o w n  a s  t h e  p u b l i c  t r u s t  d o c t r i n e .  T h e  p u b l i c  t r u s t  d o c t r i n e  
i s  r e m a r k a b l e  b o t h  f o r  i t s  a g e  a n d  f o r  i t s  v i g o r .  R o o t e d  i n  t h e  
c u s t o m s  o f  t h e  s e a f a r i n g  G r e e k s  a n d  R o m a n s ,  i t  h a s  e v o l v e d  t o  b e c o m e  
o n e  o f  t h e  m o s t  e f f e c t i v e  s a f e g u a r d s  o f  p u b l i c  r i g h t s .  B a s i c a l l y ,  t h e  
t r u s t  r e f l e c t s  a n  u n d e r s t a n d i n g  o f  t h e  a n c i e n t  c o n c e p t  t h a t  n a v i g a b l e  
w a t e r s ,  t h e i r  b e d s  a n d  t h e i r  b a n k s ,  s h o u l d  b e  e n j o y e d  b y  a l l  t h e  p e o p l e  
b e c a u s e  t h e y  a r e  t o o  i m p o r t a n t  t o  b e  r e s e r v e d  f o r  p r i v a t e  u s e .

I n  A m e r i c a ,  t h e  c o n c e p t  o f  p u b l i c  r i g h t s  t o  p u b l i c  w a t e r s  w a s  
r e c o g n i z e d  s i n c e  t h e  e a r l y  d a y s  o f  t h e  M a s s a c h u s e t t s  B a y  C o l o n y  w h e r e  
t h e  g r e a t  P o n d  O r d i n a n c e  o f  1 6 4 1  g u a r a n t e e d  t h e  r i g h t  t o  f i s h  a n d  f o w l  
i n  p o n d s  g r e a t e r  t h a n  1 0  a c r e s ,  a l o n g  w i t h  t h e  f r e e d o m  t o  p a s s  t h r o u g h  
p r i v a t e  p r o p e r t y  t o  d o  s o .

By  1 8 2 1 ,  A m e r i c a n  c o u r t s  w e r e  p r o n o u n c i n g  t h e  l a w  o f  p u b l i c  t r u s t  a s  w e  
k n o w  i t  t o d a y .  T h i s  d o e s  n o t  m e a n  t h a t  n o  w a t e r - r e l a t e d  d e v e l o p m e n t  
c a n  t a k e  p l a c e .  T h e  p u b l i c  t r u s t  d o c t r i n e  p e r m i t s  s t a t e s  t o  i m p r o v e  
w a t e r w a y s  b y  c o n s t r u c t i n g  p o r t s ,  d o c k s  a n d  w h a r v e s ,  t h u s  f u r t h e r i n g  t h e  
p u r p o s e s  o f  t h e  t r u s t .  G e n e r a l l y  s p e a k i n g ,  t h e  p e o p l e ' s  t r u s t  r i g h t s  
m a y  b e  a l i e n a t e d  o n l y  i n  w a y s  t h a t  f u r t h e r  o v e r a l l  t r u s t  u s e s ,  a n d  i n  
r e l a t i v e l y  s m a l l  p a r c e l s .

I l l i n o i s  C e n t r a l  R a i l r o a d  C o m p a n y  v .  I l l i n o i s ,  1 4 6  U . S .  3 8 7 , 4 5 2  ( 1 9 8 2 ) ,  
i n v o l v e d  a  g r a n t  b y  t h e  S t a t e  o f  I l l i n o i s  o f  o n e  t h o u s a n d  a c r e s  o f  t h e  
b e d  o f  L a k e  M i c h i g a n ,  c o n s t i t u t i n g  t h e  e n t i r e  h a r b o r  o f  t h e  C i t y  o f  
C h i c a g o ,  t o  t h e  I l l i n o i s  C e n t r a l  R a i l r o a d .  T h e  U . S .  S u p r e m e  C o u r t  h e l d
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t h a t  t h e  g r a n t  w a s  r e v o c a b l e ,  t h a t  t h e  s t a t e  h e l d  t h e  l a n d  i n  t r u s t  f o r  
t h e  p u b l i c ,  a n d  t h a t  i t  w a s  p o w e r l e s s  t o  r e l i n q u i s h  i t s  r i g h t s  a s  
t r u s t e e .

T h e  c o u r t  w e n t  o n  t o  s r y  t h a t  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s  i s  m u c h  
m o r e  t h a n  a  s i m p l e  p r o p e r t y  r i g h t .

[ I ] t  i s  a  t i t l e  d i f f e r e n t  i n  c h a r a c t e r  f r o m  t h a t  w h i c h  t h e  s t a t e  
h o l d s  i n  l a n d s  i n t e n d e d  f o r  s a l e .  I t  i s  d i f f e r e n t  f r o m  t h e  t i t l e  
w h i c h  t h e  U n i t e d  S t a t e s  h o l d s  i n  t h e  p u b l i c  l a n d s  w h i c h  a r e  o p e n  
t o  p r e e m p t i o n  a n d  s a l e .  I t  i s  a  t i t l e  h e l d  i n  t r u s t  f o r  t h e  
p e o p l e  o f  t h e  s t a t e  t h a t  t h e y  m a y  e n j o y  t h e  n a v i g a t i o n  o f  t h e  
w a t e r s ,  c a r r y  o n  c o m m e r c e  o v e r  t h e m ,  a n d  h a v e  l i b e r t y  o f  f i s h i n g  
t h e r e i n  f r e e d  f r o m  t h e  o b s t r u c t i o n  o r  i n t e r f e r e n c e  o f  p r i v a t e  
p a r t i e s . . .  T h e  t r u s t  d e v o l v i n g  u p o n  t h e  s t a t e  f o r  t h e  p u b l i c ,  a n d  
w h i c h  c a n  o n l y  b e  d i s c h a r g e d  b y  t h e  m a n a g e m e n t  a n d  c o n t r o l  o f  
p r o p e r t y  i n  w h i c h  t h e  p u b l i c  h a s  a n  i n t e r e s t ,  c a n n o t  b e  
r e l i n q u i s h e d  b y  a  t r a n s f e r  o f  t h e  p r o p e r t y .

I n  t h e  1 9 t h  c e n t u r y  t h e  p u r p o s e s  o f  t h e  t r u s t  w e r e  g e n e r a l l y  d e s c r i b e d  
a s  " c o m m e r c e ,  n a v i g a t i o n  a n d  f i s h e r y . " T h i s  w a s  l o g i c a l  b e c a u s e  t h e  
m a j o r  w a t e r w a y s  w e r e  e s s e n t i a l  h i g h w a y s  o f  c o m m e r c e .  B u t  a s  o t h e r  
v a l u e s  b e c a m e  i n c r e a s i n g l y  i m p o r t a n t ,  c o u r t s  b e g a n  t o  r e c o g n i z e  
r e c r e a t i o n  a n d  e n v i r o n m e n t a l  p r o t e c t i o n  a m o n g  t h e  p u r p o s e s  f o r  w h i c h  
t h e  t r u s t  e x i s t s .  A s  a  C a l i f o r n i a  c o u r t  s a i d  i n  1 9 7 1 ,  " w i t h  o u r  e v e r  
i n c r e a s i n g  l e i s u r e  t i m e . . . a n d  t h e  e v e r  i n c r e a s i n g  n e e d  f o r  r e c r e a t i o n a l  
a r e a s  i t  i s  e x t r e m e l y  i m p o r t a n t  t h a t  t h e  p u b l i c  n e e d  n o t  b e  d e n i e d  u s e  
o f  r e c r e a t i o n a l  w a t e r . . . t h e  r u l e  i s  t h a t  a  n a v i g a b l e  s t r e a m  m a y  b e  u s e d  
b y  t h e  p u b l i c  f o r  b o a t i n g ,  s w i m m i n g ,  f i s h i n g ,  h u n t i n g  a n d  a l l  
r e c r e a t i o n a l  p u r p o s e s . "  P e o p l e  e x  r e l . B a k e r  v .  M a c k ,  1 9  C a l . A p p . 3 d  
1 0 4 0 ,  1 0 4 4  ( 1 9 7 1 ) .

T h e  A l a s k a  c o n s t i t u t i o n  p r o v i d e s  p r o t e c t i o n s  s i m i l a r  t o  t h e  p u b l i c  
t r u s t  d o c t r i n e  p r o t e c t i o n s  t h a t  c a n n o t  b r  d i s r e g a r d e d  b y  t h e  
l e g i s l a t u r e  o r  o v e r r u l e d  b y  t h e  c o u r t s .  A r t i c l e  V I I I ,  S e c .  3 p r o v i d e s ;  
" W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e ,  f i s h ,  w i l d l i f e  a n d  w a t e r s  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  c o m m o n  u s e . "  A f t e r  r e v i e w i n g  t h e  p u b l i c  
t r u s t  d o c t r i n e  i n  O w s i c h e k  v .  S t a t e ,  G u i d e  L i c e n s i n g ,  7 6 3  P . 2 d  4 8 3  
( A l a s k a  1 9 8 8 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  e x p l a i n e d  t h a t  " t h e  c o m m o n  u s e  

c l a u s e  w a s  i n t e n d e d  t o  e n g r a f t  i n  o u r  c o n s t i t u t i o n  c e r t a i n  t r u s t  
p r i n c i p l e s  g u a r a n t e e i n g  a c c e s s  t o  t h e  f i s h ,  w i l d l i f e  a n d  w a t e r  
r e s o u r c e s  o f  t h e  s t a t e . "

I n  CWC F i s h e r i e s ,  I n c .  v .  B u n k e r ,  7 5 5  P 2 . d  1 1 1 5  ( A l a s k a  1 9 8 8 ) ,  t h e  
A l a s k a  S u p r e m e  C o u r t  a p p l i e d  t h e  p u b l i c  t r u s t  d o c t r i n e  t o  t i d e l a n d s ,  
h o l d i n g  t h a t ,  e v e n  a f t e r  c o n v e y a n c e ,  t h e  t i t l e  r e m a i n s  s u b j e c t  t o  
c o n t i n u i n g  p u b l i c  e a s e m e n t s  f o r  p u r p o s e s  o f  n a v i g a t i o n ,  c o m m e r c e  a n d  
f i s h e r y .

T h e  1 9 8 5  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h e  c o n s t i t u t i o n  a p p l i c a t i o n  o f  
p u b l i c  t r u s t  d o c t r i n e  p r i n c i p l e s  i n  A l a s k a .  I n  a n  A c t  r e l a t i n g  t o  t h e  
p u b l i c  o r  n a v i g a b l e  w a t e r s  o f  t h e  s t a t e ,  t h e  l e g i s l a t u r e  f o u n d  t h a t  
" t h e  p e o p l e  o f  t h e  s t a t e  h a v e  a  c o n s t i t u t i o n a l  r i g h t  t o  f r e e  a c c e s s  t o  
t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e "  a n d  t h a t  t h e  s t a t e  " h o l d s
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a n d  c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  t h e  u s e  o f  t h e
p e o p l e  o f  t h e  s t a t e " .  8 5  SLA C h .  8 2 .  I n  t h e  s a m e  a c t ,  t h e  l e g i s l a t u r e
r u l e d  t h a t  s u b m e r g e d  l a n d s  a r e  " s u b j e c t  t o  t h e  r i g h t s  o f  t h e  p e o p l e  o f  
t h e  s t a t e  t o  u s e  a n d  h a v e  a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  
o r  a n y  o t h e r  p u b l i c  p u r p o s e  f o r  w h i c h  t h e  w a t e r  i s  u s e d  o r  c a p a b l e  o f  
b e i n g  u s e d  c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u s t . "

C o u r t s  i n  o t h e r  s t a t e s  o v e r  t h e  y e a r s  h a v e  d e f i n e d  i n  s o m e w h a t  
d i f f e r e n t  w a y s  t h e  p u b l i c  u s e s  t h a t  a r e  p e r m i t t e d  a n d  p r o t e c t e d  b y  t h e  
p u b l i c  t r u s t  a s  i t  a p p l i e s  t o  s u b m e r g e d  l a n d s .  I n  r e v i e w i n g  t h e s e  
o t h e r  c a s e s ,  i t  c a n  c l e a r l y  b e  s e e n  t h a t  t h r o u g h  t i m e  a n  e v e r  e x p a n d i n g  
d e f i n i t i o n  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  b y  t h e  p u b l i c  t r u s t  d o c t r i n e  i s  
b e i n g  a d o p t e d .  T h e  C a l i f o r n i a  S u p r e m e  C o u r t  r e c e n t l y  h e l d  t h a t :

A l t h o u g h  e a r l y  c a s e s  h a d  e x p r e s s e d  t h e  s c o p e  o f  t h e  p u b l i c ' s  r i g h t
i n  ( l a n d s  s u b j e c t  t o  t h e  p u b l i c  t r u s t )  a s  e n c o m p a s s i n g  n a v i g a t i o n ,
c o m m e r c e  a n d  f i s h i n g ,  t h e  p e r m i s s i b l e  r a n g e  o f  p u b l i c  u s e s  i s  f a r
b r o a d e r ,  i n c l u d i n g  t h e  r i g h t  t o  h u n t ,  b a t h e  o r  s w i m ,  a n d  t h e  r i g h t
t o  p r e s e r v e  t h e  ( p u b l i c  t r u s t )  l a n d s  i n  t h e i r  n a t u r a l  s t a t e  a s  
e c o l o g i c a l  u n i t s  f o r  s c i e n t i f i c  s t u d y .  C i t y  o f  B e r k e l e y  v .  
S u p e r i o r  C o u r t  o f  A l a m e d a ,  6 0 6  P . 2 d  3 6 2 ,  3 6 5  ( C a l .  1 9 8 0 )

I t  i s  c l e a r  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  t h a t  t h e  S t a t e  o f  A l a s k a  h a s  
t h e  r e s p o n s i b i l i t i e s  o f  a  t r u s t e e  w i t h  r e s p e c t  t o  m a n a g e m e n t  o f  l a n d  
u n d e r l y i n g  n a v i g a b l e  w a t e r s .  M o r e o v e r ,  t h e  A l a s k a  l e g i s l a t u r e  h a s  
a d o p t e d  a  b r o a d  v i e w  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  o r  p e r m i t t e d  b y  t h e  
p u b l i c  t r u s t .  A c c o r d i n g l y ,  t h e  A l a s k a  A t t o r n e y  G e n e r a l ' s  O f f i c e  h a s  
d e t e r m i n e d  t h a t ,  u n t i l  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e s  o n  t h e  q u e s t i o n ,  
t h e  s t a t e  s h o u l d  a s s u m e  t h a t  a  b r o a d  d e f i n i t i o n  o f  p u b l i c  r i g h t s  
p r o t e c t e d  b y  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e  
a p p l i e s  i n  A l a s k a ,  s i m i l a r  t o  t h e  o n e  a d o p t e d  b y  t h e  C a l i f o r n i a  S u p r e m e
C o u r t .  1 9 8 2  A t t y .  G e n .  O p .  N o .  3 ( J u n e  1 0 ,  1 9 8 2 ) .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

PUBLIC WATERS

I t  i s  n o t  o n l y  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i n  A l a s k a  t h a t  a r e  r e s e r v e d  
i n  p u b l i c  o w n e r s h i p  f o r  p u b l i c  u s e .  U n d e r  a r t i c l e  V I I I ,  S e c t i o n  3 o f  
t h e  A l a s k a  C o n s t i t u t i o n ,  a l l  w a t e r s  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  c o m m o n  u s e .  A r t i c l e  V I I I ,  S e c t i o n  14  o f  
t h e  A l a s k a  C o n s t i t u t i o n  a l s o  p r o v i d e s  f o r  t h e  b r o a d e s t  p o s s i b l e  a c c e s s  
t o  a n d  u s e  o f  s t a t e  w a t e r s  b y  t h e  g e n e r a l  p u b l i c .

S e c t i o n  1 4 .  A c c e s s  t o  N a v i g a b l e  W a t e r s .  F r e e  a c c e s s  t o  t h e  
n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e ,  a s  d e f i n e d  b y  t h e  
l e g i s l a t u r e ,  s h a l l  n o t  b e  d e n i e d  a n y  c i t i z e n  o f  t h e  U n i t e d  S t a t e s  
o r  r e s i d e n t  o f  t h e  s t a t e ,  e x c e p t  C h a t  t h e  l e g i s l a t u r e  m a y  b y  
g e n e r a l  l a w  r e g u l a t e  a n d  l i m i t  s u c h  a c c e s s  f o r  o t h e r  b e n e f i c i a l  
u s e s  o r  p u b l i c  p u r p o s e s .

P u r s u a n t  t o  t h i s  g r a n t  o f  a u t h o r i t y ,  t h e  A l a s k a  S t a t e  L e g i s l a c u r e ,  i n
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" n a v i g a b l e  w a t e r s "  m e a n s  a n y  w a t e r  o f  t h e  s t a t e  f o r m i n g  a  r i v e r ,  
s t r e a m ,  l a k e ,  p o n d ,  s l o u g h ,  c r e e k ,  b a y ,  s o u n d ,  e s t u a r y ,  i n l e t ,  
s t r a i t ,  p a s s a g e ,  c a n a l  s e a  o r  o c e a n ,  o r  a n y  o t h e r  b o d y  o f  w a t e r  o r  
w a t e r w a y  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  t h e  s t a t e  o r  s u b j e c t  t o
i t s  j u r i s d i c t i o n ,  t h a t  i s  n a v i g a b l e  i n  f a c t  f o r  a n y  u s e f u l  p u b l i c
p u r p o s e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  w a t e r  s u i t a b l e  f o r  
c o m m e r c i a l  n a v i g a t i o n ,  f l o a t i n g  o f  l o g s ,  l a n d i n g  a n d  t a k e o f f  o f  
a i r c r a f t ,  a n d  p u b l i c  b o a t i n g ,  t r a p p i n g ,  h u n t i n g  w a t e r f o w l  a n d  
a q u a t i c  a n i m a l s ,  f i s h i n g ,  o r  o t h e r  p u b l i c  r e c r e a t i o n a l  p u r p o s e s .

T h i s  d e f i n i t i o n  c f  n a v i g a b l e  w a t e r s  d o e s  n o t  d e f i n e  s t a t e  o w n e r s h i p  o f  
s u b m e r g e d  l a n d  i n  A l a s k a .  T h e  d e f i n i t i o n  o f  n a v i g a b i l i t y  f o r  o w n e r s h i p  
p u r p o s e s  w a s  d i s c u s s e d  e a r l i e r  i n  t h i s  p a p e r .  T h i s  d e f i n i t i o n ,  
h o w e v e r ,  d o e s  d e f i n e  w h a t  t y p e s  o f  w a t e r b o d i e s  i n  A l a s k a  a r e  a v a i l a b l e
f o r  p u b l i c  u s e  u n d e r  t h e  A l a s k a  s t a t u t e s .

T h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  b r o a d l y  c o n s t r u e d  t h e  c o n s t i t u t i o n a l  
p r o t e c t i o n s  f o r  p u b l i c  u s e  o f  t h e  w a t e r s  o f  t h e  s t a t e .  I n  a n  A c t  ( 8 5  
SLA c h a p .  8 2 ,  c o d i f i e d  a s  AS 3 8 . 0 5 . 1 2 8 )  r e l a t i n g  t o  t h e  n a v i g a b l e  o r  
p u b l i c  w a t e r s  o f  t h e  s t a t e ,  t h e  s t a t e  l e g i s l a t u r e  f o u n d :

( a ) T h e  p e o p l e  o f  t h e  s t a t e  h a v e  a  c o n s t i t u t i o n a l  r i g h t  t o  f r e e  
a c c e s s  t o  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e .

( b )  S u b j e c t  t o  t h e  f e d e r a l  n a v i g a t i o n a l  s e r v i t u d e ,  t h e  s t a t e  h a s  
f u l l  p o w e r  a n d  c o n t r o l  o f  a l l  o f  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f
t h e  s t a t e ,  b o t h  m e a n d e r e d  a n d  u n m e a n d e r e d ,  a n d  i t  h o l d s  a n d
c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  t h e  u s e  o f  
t h e  p e o p l e  o f  t h e  s t a t e .

( c )  O w n e r s h i p  o f  l a n d  b o r d e r i n g  n a v i g a b l e  o r  p u b l i c  w a t e r s  d o e s  
n o t  g r a n t  a n  e x c l u s i v e  r i g h t  t o  t h e  u s e  o f  t h e  w a t e r  a n d  a n y
r i g h t s  o f  t i t l e  t o  t h e  l a n d  b e l o w  t h e  o r d i n a r y  h i g h  w a t e r  m a r k  o r
s u b j e c t  t o  t h e  r i g h t s  o f  t h e  p e o p l e  o f  t h e  s t a t e  t o  u s e  a n d  h a v e  
a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  o r  a n y  o t h e r  p u b l i c  
p u r p o s e s  f o r  w h i c h  t h e  w a t e r  i s  u s e d  o r  c a p a b l e  o f  b e i n g  u s e d  
c o n s i s t e n t  w i t h  u h e  p u b l i c  t r u s t .

( d )  T h i s  A c t  m a y  n o t  b e  c o n s t r u e d  t o  a f f e c t  o r  a b r i d g e  v a l i d  
e x i s t i n g  r i g h t s  o r  c r e a t e  a n y  r i g h t  o r  p r i v i l e g e  o f  t h e  p u b l i c  t o  
c r o s s  o r  e n t e r  p r i v a t e  l a n d .

AS 3 8 . 0 5 . 1 2 8  p r o v i d e s :

O B S T RU CT IO N S  TO NAV IGABLE  WATER

( a )  A p e r s o n  m a y  n o t  o b s t r u c t  o r  i n t e r f e r e  w i t h  t h e  f r e e  
p a s s a g e  b y  a  m e m b e r  o f  t h e  p u b l i c  o n  a n y  n a v i g a b l e  w a t e r  a s  d e f i n e d  i r  
AS 3 8 . 0 5 . 9 6 5  u n l e s s  t h e  o b s t r u c t i o n  o r  i n t e r f e r e n c e  i s :

( 1 )  a u t h o r i z e d  b y  a  f e d e r a l  o r  s t a t e  a g e n c y ;
( 2 ) a u t h o r i z e d  u n d e r  a  f e d e r a l  o r  s t a t e  l a w  o r  p e r m i t ;

AS 3 8 . 0 5 . 3 6 5 ( 1 2 ) ,  d e f i n e d  " n a v i g a b l e  w a t e r s "  a s  f o l l o w s :
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( 3 ) e x e m p t  u n d e r  3 3  U . S . C .  1 3 4 4 ( f )  ( C l e a n  W a t e r  A c t ) ;
( 4 ) c a u s e d  b y  t h e  n o r m a l  o p e r a t i o n  o f  f r e i g h t  b a r g i n g  t h a t  i s  o t  

c o n s i s t e n t  w i t h  l a w ;  o r
( 5 )  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  a f t e r  r e a s o n a b l e  p u b l i c  n o t :

( b )  A v i o l a t i o n  o f  ( a )  o f  t h i s  s e c t i o n  i s  a  c l a s s  B m i s d e m e a n o r .

( c )  A n  u n a u t h o r i z e d  o b s t r u c t i o n  o r  i n t e r f e r e n c e  i s  a  p u b l i c  
n u i s a n c e  a n d  i s  s u b j e c t  t o  a b a t e m e n t .  T h e  c o s t  o f  a b a t e m e n t  s h a l l  b e  
b o r n e  b y  t h e  v i o l a t o r  a n d  i s  i n  a d d i t i o n  t o  a n y  p e n a l t y  i m p o s e d  b y  t h e  
c o u r t .

( d )  T h i s  s e c t i o n  m a y  n o t  b e  c o n s t r u e d  t o  a f f e c t  o r  a b r i d g e  
v a l i d  e x i s t i n g  r i g h t s .

T h u s ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h i s  s t a t u t e ,  a n y  s u r f a c e  
w a t e r s  c a p a b l e  o f  u s e  b y  t h e  p u b l i c  d e f i n e d  i n  AS 3 8 . 0 5 . 3 6 5 ( 1 2 )  a r e  
a v a i l a b l e  t o  t h e  p u b l i c ,  i r r e s p e c t i v e  o f  s t r e a m b e d  o w n e r s h i p .  F u r t h e r ,  
s u c h  p u b l i c  u s e  i s  n o t  c o n s i d e r e d  a  t a k i n g  a n d  i s  n o t  s u b j e c t  t o  
i n v e r s e  c o n d e m n a t i o n  a c t i o n .  P r i v a t e  o w n e r s h i p  i s  s u b j e c t  t o  t h e  
p u b l i c  r i g h t s  t h a t  a r e  p r o t e c t e d  b y  t h e  p u b l i c  t r u s t .

I n  t w o  M o n t a n a  S u p r e m e  C o u r t  c a s e s  i n v o l v i n g  t h e  n a t u r e  o f  p u b l i c  
r i g h t s  w h e r e  t h e  s u b m e r g e d  l a n d s  a r e  p r i v a t e l y  o w n e d ,  t h e  c o u r t  r u l e s  
t h a t  p u b l i c  p o r t a g i n g ,  a n c h o r i n g ,  a n d  o t h e r  u s e s  i n c i d e n t a l  t o  t h e  u s e  
o f  t h e  w a t e r  a r e  a l l o w e d .  T h e  c o u r t  a l s o  f o u n d  t h a t  i f  t r a v e l  o n  t h e  
w a t e r  o r  s t r e a m b e d  i s  o b s t r u c t e d ,  t h e  p u b l i c  i s  a l l o w e d  t o  u s e  t h e  
a d j a c e n t  p r i v a t e  l a n d  t o  p o r t a g e  a r o u n d  t h e  b a r r i e r  i n  t h e  l e a s t  
i n t r u s i v e  w a y  p o s s i b l e ,  a v o i d i n g  d a m a g e  t o  t h e  p r o p e r t y  h o l d e r ' s  
r i g h t s .  H o w e v e r ,  t h e  p u b l i c  d o e s  n o t  h a v e  t h e  r i g h t  t o  e n t e r  i n t o  o r  
t r e s p a s s  a c r o s s  p r i v a t e  p r o p e r t y  i n  o r d e r  t o  e n j o y  t h e  r e c r e a t i o n a l  u s e  
o f  s t a t e - o w n e d  w a t e r s .  T h e  S t a t e  o f  A l a s k a  a g r e e s  w i t h  t h i s  r u l i n g  a n d  
b e l i e v e s  a  s i m i l a r  r u l i n g  w o u l d  b e  m a d e  b y  o u r  s t a t e  c o u r t s .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

BOUNDARIES OF NAVIGABLE WATERS

T h e  s t a t e  i s  o f t e n  a s k e d  w h e r e  p u b l i c  o w n e r s h i p  o f  w a t e r  b o d i e s  e n d s  
a n d  p r i v a t e  o w n e r s h i p  b e g i n s .  T h e r e  a r e  t w o  t y p e s  o f  w a t e r  b o d y  
b o u n d a r i e s  t o  a d d r e s s :  1 )  n o n - t i d a l  w a t e r  b o u n d a r i e s  a n d  2 )  t i d a l  w a t e r  
b o u n d a r i e s .  N o n - t i d a l  b o u n d a r i e s  a r e  b o u n d a r i e s  o f  l a k e s ,  r i v e r s ,  a n d  
s t r e a m s .  T i d a l  b o u n d a r i e s  a r e  t h e  b o u n d a r i e s  a l o n g  a n y  b o d y  o f  w a t e r  
w h i c h  i s  i n f l u e n c e d  b y  t h e  r i s e  a n d  f a l l  o f  t h e  t i d e s .

1 . N o n - t i d a l  W a te r  B o u n d a r i e s
T h e  b o u n d a r y  b e t w e e n  p u b l i c  a n d  p r i v a t e  o w n e r s h i p  i s  t h e  " O r d i n a r y  H i g h  
W a t e r  M a r k "  w h i c h  i s  d e f i n e d  i n  1 1  AAC 5 3 . 9 0 0 ( 2 3 )  a s  b e i n g  -  T h e  m a r k  
a l o n g  t h e  b a n k  o r  s h o r e  u p  t o  w h i c h  t h e  p r e s e n c e  a n d  a c t i o n  o f  t h e  
n o n - t i d a l  w a t e r  a r e  s o  c o m m o n  a n d  u s u a l ,  a n d  s o  l o n g  c o n t i n u e d  i n  a l l  
o r d i n a r y  y e a r s ,  a s  t o  l e a v e  a  n a t u r a l  l i n e  i m p r e s s e d  o n  t h e  b a n k  o r  
s h o r e  a n d  i n d i c a t e d  b y  e r o s i o n ,  s h e l v i n g ,  v e g e t a t i o n ,  o r  o t h e r
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d i s t i n c t i v e  p h y s i c a l  c h a r a c t e r i s t i c s .  A l s o  s e e  t h e  A l a s k a  S t a t e  
S u p r e m e  C o u r t  d e f i n i t i o n  i n  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  v .  
P a n k r a n t z  5 3 8  P . 2 d  9 8 4 ,  9 8 8 - 8 9  ( A l a s k a  1 9 7 5 ) .  T h e  o r d i n a r y  h i g h  w a t e r  
l i n e  c a n  u s u a l l y  b e  o b s e r v e d  b y  t h e  l a y m e n  s i m p l y  b y  n o t i n g  t h e  
v e g e t a t i o n  l i n e  o r  w e l l  d e f i n e d  s t r e a m  b a n k s .

2 . T i d a l  W a te r  B o u n d a r ie s
T h e  b o u n d a r y  b e t w e e n  t i d a l  w a t e r  b o d i e s  a n d  p r i v a t e / p u b l i c  o w n e d  
u p l a n d s  i s  t h e  M e a n  H i g h  W a t e r  L i n e .  M e a n  h i g h  w a t e r  l i n e  a s  d e f i n e d  
b y  1 1  AAC 5 3 . 9 0 0 ( 1 5 )  i s :  T h e  t i d a l  d a t u m  p l a n e  o f  t h e  a v e r a g e  o f  a l l  
t h e  h i g h  t i d e s ,  a s  w o u l d  b e  e s t a b l i s h e d  b y  t h e  N a t i o n a l  G e o d e t i c  
S u r v e y ,  a t  a n y  p l a c e  s u b j e c t  t o  t i d a l  i n f l u e n c e .

T h i s  l i n e  i s  n o t  r e a d i l y  o b s e r v a b l e  b e c a u s e  i t  i s  a  l i n e  o f  k n o w n  
e l e v a t i o n  w h i c h  i n t e r s e c t s  t h e  l a n d  s u r f a c e .  T h e  m e a n  h i g h  w a t e r  l i n e  
c a n  b e  a  c o n s i d e r a b l e  d i s t a n c e  b e l o w  t h e  v e g e t a t i o n  l i n e  b e c a u s e  
e x t r e m e  h i g h  w a t e r  w i l l  d e n u d e  t h e  b e a c h  a b o v e  t h e  l i n e  o f  m e a n  h i g h  
w a t e r .  T h e  o n l y  w a y  t h a t  t h e  l o c a t i o n  o f  m e a n  h i g h  w a t e r  l i n e  c a n  b e  
a c c u r a t e l y  d e t e r m i n e d  i s  b y  d i f f e r e n t i a l  l e v e l i n g  f r o m  k n o w n  b e n c h  
m a r k s  o r  b y  o p e r a t i n g  a  t i d e  g a u g e  f o r  a  s u f f i c i e n t  p e r i o d  o f  t i m e  t o  
d e t e r m i n e  t h e  m e a n  h i g h  w a t e r  e l e v a t i o n .  T h e  l i n e  o f  m e a n  h i g h  w a t e r  
l i n e  c a n  b e  a p p r o x i m a t e d  b y  t i m e  c o o r d i n a t e d  o b s e r v a t i o n s  o f  t h e  d a i l y  
p r e d i c t i o n s  f o r  h i g h  a n d  l o w  w a t e r s ,  p r e d i c t e d  b y  NOAA, a s  t h e y  r e l a t e  
t o  t h e  p u b l i s h e d  m e a n  h i g h  w a t e r  e l e v a t i o n .  T h i s  m e t h o d  c a n  b e  h i g h l y  
u n r e l i a b l e  b e c a u s e  s m a l l  e r r o r s  i n  t h e  p r e d i c t i o n s  o r  o b s e r v a t i o n s  c a n  
t r a n s f o r m  i n t o  l a r g e  e r r o r s  i n  t h e  h o r i z o n t a l  l o c a t i o n ;  t h i s  i s  
e s p e c i a l l y  t r u e  i n  a r e a s  w h e r e  t h e  b e a c h  g r a d i e n t  i s  v e r y  f l a t .

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  i n  s o m e  a r e a s ,  s u c h  a s  P r i n c e  W i l l i a m  
S o u n d ,  t h e  m e a n  h i g h  w a t e r  l i n e  b o u n d a r y  i s  c o n s i d e r a b l y  h i g h e r  t h a n  
t h e  c u r r e n t  m e a n  h i g h  w a t e r  l i n e  b e c a u s e  t h e  b o u n d a r y  b e c a m e  f i x e d  a t  
t h e  1 9 6 4  p r e - q u a k e  l o c a t i o n .  I n  t h i s  i n s t a n c e  t h e  b o u n d a r y  b e t w e e n  
s t a t e - o w n e d  t i d e l a n d s  a n d  t h e  u p l a n d s  w o u l d  b e  e s t a b l i s h e d  a t  a n  
e l e v a t i o n  w h i c h  e q u a l s  t h e  s u m  o f  t h e  m e a n  h i g h  w a t e r  e l e v a t i o n  p l u s  
t h e  p u b l i s h e d  a m o u n t  o f  u p l i f t  o r ,  i n  s o m e  c a s e s ,  s u b m e r g e n c e .

R e t u r n  h o  T a b l e  o f  C o n t e n t s

CONCLUSION

T h i s  p a p e r  d e s c r i b e s  t h e  s t a t e ' s  p o l i c i e s  a n d  p r o c e d u r e s  f o r  m a n a g i n g  
a n d  p r o t e c t i n g  s t a t e  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .  A s  f u r t h e r  
l e g a l  a n d  p r a c t i c a l  d e v e l o p m e n t s  o c c u r  i n  t h i s  a r e a ,  t h e s e  p o l i c i e s  a n d  
p r o c e d u r e s  w i l l  b e  r e e x a m i n e d  b y  t h e  s t a t e  a n d ,  i f  n e c e s s a r y ,  
a p p r o p r i a t e  c h a n g e s  w i l l  b e  m a d e .

R e t u r n  t o  T a b l e  o f  C o n t e n t s
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More than 60 m il l ion acres at stake
(Juneau) - Four pieces of legislation were introduced in the Senate today to further the assertion 
of ownership and management of die state’s navigable waters and public access rights.

Senate President Gene Therriault (R-North Pole) introduced two bills regarding submerged 
lands.

Senate Bill 305 outlines the state’s legal position on ownership of submerged lands and requires 
the commissioner of the Department of Natural Resources to compile a list of navigable waters.

“By making this blanket assertion we will protect the state’s interest as the process moves 
along. With each passing year it becomes increasingly more difficult to prove which waters 
were navigable at statehood,” Therriault said.

The navigable waters issue dates back to statehood, when Alaska received title to all submerged 
lands under navigable water and marine waters out to three miles, with the exception of land 
withdrawn at statehood. The federal government, however, has been slow to concede any 
navigability determinations and less than 20 rivers have been determined navigable by the 
federal courts. Approximately 60 million acres of submerged lands are at stake. The lack of 
federal cooperation has resulted in thousands of acres of clouded private land titles, which is 
particularly critical as Congress considers a deadline for completing the land selection and 
conveyance processes.

Senate Bill 305 is designed to begin the process for the state to identify its claims and to provide 
a mechanism to resolve clouded titles where previous conveyances have been made. Therriault 
was active last year in securing funding through the Legislative Budget & Audit Committee to 
contract with state agencies to push forward on these state’s rights initiatives.

- more -
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Senate Bill 295 renews the Joint Federal and State Navigable Waters Commission established 
in 2002. The commission was established to expedite the quiet title process to the state’s 
submerged lands; determine which bodies of water are navigable or non-navigable; recommend 
to state and federal governments ways to improve the water navigability determination process 
and ways to clear title to the state’s submerged lands fairly and expeditiously.

“We hope to use this commission to design a cooperative way to move forward on this issue,” 
Therriault said.

Sen. Ralph Seekins (R-Fairbanks) introduced Senate Joint Resolution 27 regarding submerged 
land title disputes. The resolution encourages the Interior Secretary and the Alaska 
congressional delegation to support the continuation of the process for recording federal 
disclaimers of interests for securing title to submerged land. It also requests federal 
participation in the Navigable Waters commission for Alaska and asks congress to amend the 
Quiet Title Act to ensure federal cooperation in resolving submerged land title disputes.

“Under the Quiet Title Act we can’t activate a claim unless the federal government takes action 
that clouds the title. We want to change that so we don’t have to wait for the federal 
government,” Seekins said. “We want to speed up the process to determine who actually has 
title to the land. We want to work with the federal government and the state through the 
Navigability commission to find r way to do that.”

“We’re saying to the federal government, if you think you have a claim, speak now or forever 
hold your peace,” Seekins said.

Sen. Tom Wagoner (R-Kenai) introduced Senate Joint Resolution 26 asking the Interior 
Department and the U.S. Department of Justice to appeal to the U.S. Supreme Court the 
decision of the Ninth Circuit Court of Appeals in The Wilderness Society v. United States Fish 
and Wildlife Service.

The Wilderness Society sued to stop the stocking of Tustumena Lake with hatchery-reared 
salmon fry, contending that it violated provisions of the Wilderness Act. SJR 26 also asks for a 
temporary emergency stay of the decision to allow the project to continue this year while the 
decision is under appeal.

“The Ninth Circuit ruled that this was a commercial enteiprise that isn’t allowable in a 
wilderness area. However, the only use that takes place inside the wilderness area is a sport 
fishery targeting red salmon,” Wagoner said.

“Unfortunately, we have to ask the federal government to act because the Knowles 
administration failed to defend the Alaskan interests at stake in the lawsuit,” Wagoner said.

# # #
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AN ACT

1 Establishing and relating to the Navigable Waters Commission for Alaska.

2 __________________

3 * Section 1. The uncodified law of the State of  Alaska is amended by adding a new section

4 to read:

5 STATE POLICY.  The legislature determines that the efficient and orderly

6 development of the state will be better achieved if the state and the federal governments join

7 together in a carefully coordinated approach to land ar.d water use planning and management.

8 The legislature recognizes that, although the state is the primary trustee of public trust

9 resources, it is in the best interest of the citizens if the state and federal governments,  as

10 designated stewards of these resources, cooperate to the maximum extent possible in

11 determining their uses. However,  the legislature also recognizes that, even without federal

12 participation, the state must  proceed to make management  decisions. The state is particularly

13 blessed with significant water resources that are invaluable in numerous ways to state

14 residents and all citizens of  the United States. With the massive numbers of navigable

15 waterways and bodies of water in the state, the task of  resolving submerged land ownership
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1 and navigable water determinations has been painfully slow, counter-productive from an

2 orderly resource management  standpoint, and '■jstly as the state, private landowners,  and the

3 federal government attempt to initiate long-range planning processes. For this reason, it is

4 determined by the legislature that the State of  Alaska and the United States should cooperate

5 in establishing a joint state and federal commission or, if the federal government  elects not to

6 participate, a state commission must be established to proceed efficiently and effectively to

7 (1) expedite the process of quieting legitimate title to the state's submerged

S lands;

9 (2) determine, to the extent possible, which bodies of water are navigable or

10 non-navigable; and

11 (3) provide recommendations to the state and the federal governments

12 concerning ways to improve the process of making navigability determinations and ways to

13 quiet title to the state's submerged lands fairly and expeditiously.

14 * Sec. 2. The uncodified law of the State of  Alaska is amended by adding a new section to

15 read:

16 NAVIGABLE WATERS COM MISSION FOR ALASKA, (a) A Navigable Waters

17 Commission for Alaska is established. If authorized by federal law, the commission shall be a

18 joint federal and state commission.

19 (b) The governor or the governor's designee shall serve as chair of  the commission.  If

20 federal participation is authorized by federal law, the member  appointed by the President of

21 the United States or the United States Secretary of  the Interior shall serve as co-chair of the

22 joint commission.  The chair or co-chairs of the commission shall call meetings.

23 (c) If  a joint commission is formed, four state and four federal members of  the

24 commission constitute a quorum,  and all decisions of the commission require concurrence by

25 at least four state and four federal members o f  the commission.  Otherwise, four state

26 members of the commission constitute a quorum, and all decisions of  the commission require

27 concurrence by at least four members.

28 (d) A vacancy in the membership o f  the commiss ion does not affect its powers. The

29 vacancy shall be filled in the same manner in which the original appointment was made.

30 (e) Subject to procedures adopted by the commission,  the chair or co-chairs, in

31 accordance with applicable laws, may
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1 (1) appoint and fix the compensation of the commission stuff and personnel as

2 they consider necessary; and

3 (2) procure temporary and intermittent services.

4 * Sec. 3 .  The uncodificd law of the State of Alaska is amended by adding a new section to

5 read:

6 MEMBERSHIP OF THE COMMISSION, (a) The state membership on the

7 Navigable Waters Commission for Alaska is composed of the governor or the governor's

S designee, two members appointed by the governor, two members appointed by the president

9 of the senate, and two members appointed by the speaker of the house, all of whom serve at

10 the pleasure of the appointing authority.

11 (b) The membership also includes individuals appointed under federal law if a joint

12 commission is authorized.

13 * Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

14 read:

15 COMPENSATION AND PER DIEM, (a) A state member of the Navigable Waters

16 Commission for Alaska who is a state officer or employee serves without compensation in

17 addition to that received for regular employment. Other stute members of the commission

18 receive compensation as authorized for the Board of Fisheries under AS 16.05.290.

19 (b) State members of the commission are entitled to per diem and travel expenses

20 authorized by law for boards and commissions under AS 39.20.180.

21 * Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

22 read:

23 DUTIES OF THE COMMISSION. The Navigable Waters Commission for Alaska

24 shall

25 (1) establish a process for researching navigability determinations that affect

26 land title;

27 (2) develop procedures for involving private landowners and the general

28 public in the navigability determination process of the commission;

29 (3) undertake a process of navigable and non-navigable waters identification

30 under criteria established in law;

31 (4) make recommendations to improve coordination and consultation between
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1 the state and federal governments in making navigability determinations and decisions

2 concerning title to submerged lands.

3 * Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

4 read:

5 HEARINGS. The Navigable Waters Commission for Alaska or, on the authorization

6 of the commission, any subcommittee or member of the commission may, for the purposes of

7 carrying out its duties, hold hearings, take testimony, receive evidence, print or otherwise

8 reproduce and distribute all or part of commission proceedings and reports, and sit and act at

9 those times and places as the commission, subcommittee, or members consider desirable.

10 * Sec. 7. The uncodified law of the Stute of Alaska is amended by adding a new section to

11 read:

12 INFORMATION FOR THE COMMISSION. Each agency, department, board, or

13 commission of the state government is authorized to furnish to the Navigable Waters

14 Commission for Alaska, upon request of a chair or co-chair, information the commission

15 considers n<r essary to carry out its functions under this Act.

16 * Sec. 8. '1 ne uncodified luw of the State of Alaska is amended by adding a new section to

17 read;

18 REPORTS, (a) On or before January 31 of each year, the Navigable Waters

19 Commission for Alaska shall submit to the President of the United States, the United States

20 Secretary of the Interior, the United States Congress, the governor, and the state legislature a

21 written report describing its activities during the preceding year and its recommendations

22 regarding ns duties under sec. 5 of this Act.

23 (b) The commission shall submit its final comprehensive report at least 10 days

24 before the date the commission is terminated.

25 * Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to

26 read:

27 TERMINATION OF THE COMMISSION. The Navigable Waters Commission for

28 Alaska is terminated two years after the effective date of this Act.
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E x p l o r a t i o n  L i c e n s i n g  P u b l i c  P r o c e s s

Company submits a proposal consisting of
o Proposed license area (up to 500,000 acres) 
o Work commitment ($$ to be spent on exploration) 
o Term of license (up to 10 years)

DO&G issues Notice o f Intent to Evaluate a License Proposal and requests public 
comment

o Public comment period must be for at least 30 days 
o Notice is:

■ placed in statewide and local newspapers
■ posted on state and division websites
■ mailed to addressees on division’s mailing list
■ posted in local post offices

DO&G issues Request fo r Agency Information
o Sent to state and federal agencies, local governments and tribal 

organizations 
o Minimum of 60 days to submit information

DO&G issues Notice o f Preliminary Best Interest Finding and requests public 
comment; if within the coastal zone, DO&G also issues ACMP Consistency 
Analysis

o 60-day public comment period 
o Notice is:

■ placed in statewide and local newspapers: 1-time posting
■ posted on state and division websites
* mailed to addressees on division’s mailing list
■ posted in local post offices

o Display ads placed in statewide and local newspapers; 1 per week for 2 
weeks

o Division conducts public meetings to hear public testimony

If within the coastal zone, DO&G issues Proposed ACMP Consistency 
Determination

o 5 days to request elevation to resource commissioners (DNR, DEC,
DF&G)

DO&G issues Notice o f Final Finding, ACMP Consistency Determination, and 
awards license

o Those who participated in the public process have 20 days to request 
reconsideration by the commissioner



Contents of Best Interest Finding 
for Exploration Licenses and Areawide Lease Sales

1. Property descriptions and locations;

2. The petroleum potential of the license or sale area, in general terms;

3. Fish and wildlife species and their habitats in the area;

4. Current and projected uses in the area, including uses and value of fish and 
wildlife;

5. The governmental powers to regulate oil and gas exploration, development, 
production, and transportation;

6. Reasonably foreseeable cumulative effects of oil and gas exploration, 
development, production, and transportation on the iicense or sale area, including 
effects on subsistence uses, fish and wildlife habitat and populations and their 
uses, and historic and cultural resources;

7. Stipulations and mitigation measures, including any measures to prevent and 
mitigate releases of oil and hazardous substances, to be included in the license or 
leases, and a discussion of the protections offered by these measures;

8. Method or methods most likely to be used to transport oil or gas from the lease 
sale or license area, and the advantages and disadvantages, and relative risks of 
each;

9. Reasonably foreseeable fiscal effects of the exploration license or lease sale and 
the subsequent activity on the state and affected municipalities and communities, 
including the explicit and implicit subsidies associated with the exploration 
license or lease sale, if any;

10. Reasonably foreseeable effects of oil and gas exploration, development, 
production, and transportation on the municipalities and communities within or 
adjacent to the exploration license or lease sale area; and

11. For lease sales: the bidding method or methods adopted by the commissioner;

For exploration licenses:
a. describe the limitations, stipulations, conditions or changes from the 

proposal that are required to make the issuance of the license conform to 
the best interests of the state; and

b. if only one proposal was submitted, identify the prospective licensee.



A r e a w i d e  L e a s i n g  P u b l i c  P r o c e s s

Lease sale placed on 5-year leasing schedule

DO&G issues Request fo r  Agency Information ancl Call fo r  Public Comments 
o Sent to state and federal agencies, local governments and tribal 

organizations 
o Minimum of 60 days to submit information 
o Notice is:

* posted on state and division websites
■ mailed to addressees on division’s mailing list

DO&G issues Notice o f Preliminary Best Interest Finding and requests public 
comment; if within the coastal zone, DO&G also issues ACMP Consistency 
Analysis

o 60-day public comment period 
o Notice is:

■ placed in statewide and local newspapers: 1-time posting
■ posted on state and division websites
■ mailed to addressees on division’s mailing list
■ posted in local post offices

o Display ads placed in statewide and local newspapers; 1 per week for 2 
weeks

o Division conducts public meetings to hear public testimony

If within the coastal zone, DO&G issues Proposed ACMP Consistency 
Determination

o 5 days to request elevation to resource commissioners (DNR, DEC, 
DF&G)

DO&G issues Notice o f Final Finding, ACMP Consistency Determination, and 
decision to lease 90 days prior to lease sale

o Those who participated in the public process have 20 days to request 
reconsideration by the commissioner



SNG Leasing Exploration Licensing Areawide Lease Sales

Non-competitive Competitive Competitive

location of leases selected by applicant location of license proposed by applicant Sale area determined by commissioner

$5,000 filing fee $1/acre licensing fee Minimum Bonus $$/acre bid set by commissioner

No best interest finding (BIF) required Best interest finding (BIF) required Best interest finding (BIF) required

No ACMP Consistency Determination required ACMP Consistency Determination required if in the coastal zone ACMP Consistency Determination required if in the coastal zone

Notice of filing posted in newspaper; 60-day public comment Notice of license proposal posted in newspapers, in local post offices, N/A
period and on state and division websites, mailed to division mailing list

addressees ; 30-day public comment period

Request for Agency Information Request for Agency Information
Call for Public Comments Call for Public Comments

Not Required Preliminary BIF. Notice posted ir newspapers, in local post offices, Preliminary BIF. Notice posted in newspapers, in local post offices,
and on state and division websites; mailed to division and on state and division websites; mailed to division
mailing list addressees ; 60-day public comment period mailing list addressees ; 60-day public comment period

Display ad in newspapers, 1 per week for 2 weeks Display ad in newspapers, 1 per week for 2 weeks

Division conducts public meeting(s) Division conducts public meeting(s)

Not Required Final BIF. Notice posted in newspapers, in local post offices, and on Final BIF. Notice posted in newspapers, in local post offices, and on
offices, and on state and division websites; mailed tn division offices, and on state and division websites; mailed to division
mailing list addressees ; 20-day reconsideration period mailing list addressees ; 20-day reconsideration period

Lease sale conducted

Lease issued License issued Leases issued
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Senator Tom Wagoner

Alaska State Legislature

SPONSOR STATEMENT
SB 312 Conventional and Non-Conventional Gas Leases

N in e  y ea rs  ago sha llo w  gas leasing  leg isla tion  w as  p assed . T he in ten t of the orig inal leg isla tion  w as to 
c rea te  g ro w th  in p riv a te  secto r jobs, increase the  tax b ase  for local sch o o ls /g o v e rn m e n ts , p ro v id e  clean, 
in ex p en siv e  en erg y  for ru ra l A laskan  co m m u n itie s  a n d  con tinue  d ev e lo p m en t of o u r  s ta te 's  resources as 
m a n d a te d  in o u r C onstitu tion . T his bill w as based  o n  the n eed  to trea t less econom ic, non -conven tiona l 
gas, d ifferen tly  th an  deep -ho le , h ig h -p re ssu re  co n v en tio n a l oil and  gas.

T h e  orig inal legislation, HB 394, a llow ed  for acq u irin g  leases on a firs t com e, first se rv e  basis. This w as, in 
p a rt, to encourage  d ev e lo p m en t of a lte rn a tiv e  gas resou rces in areas of the s ta te  no t on  the p o w e r g rid . 
D ue  to the  k n o w n  sh o rtag e  of n a tu ra l g a s  in so u th  cen tra l A laska, in terest in  leasing  on  sh o re  in .he Cook 
In le t Basin has sky rocketed . T he u n in te n d e d  consequences of this, a llow ed  leasing  of sta le  o w n ed  
su b su rface  m ineral esta te  in som etim es un-econom ic  areas an d  areas that conflicted  w ith  a h ig h  d en s ity  of 
h o m es a n d  businesses. W ithou t this leg isla tion , a n o th e r o p era to r o r sp ecu la to r cou ld  im m ed ia te ly  lease 
lan d  re linqu ished  by the o rig inal lessee. A lso, land  th a t is n o t cu rren tly  leased  is still sub ject to cu rren t 
o v e r the co u n te r s ta n d a rd s . SB 312 is a critical first s te p  to a long-term  so lu tion .

SB 312 Conventional and Non-Conventional Gas Leases:
• E lim inates over the coun te r, firs t com e first se rv e  shallow  gas leases an d  rep laces it w ith  area 

w id e  leasing o r exp lo ra tion  licensing.
• R equires a best in te rest f ind ing  b efo re  an y  oil an d  gas leasing or ex p lo ra tio n  licensing. T h is w ill 

g ive the D ep artm en t of N a tu ra l R esources (D N R) contro l of w h a t lan d  is leased, av o id in g  
unnecessary  su rface  o w n er conflicts.

•  C reates a gas on ly  section  of a rea -w id e  leasing  an d  exp lo ra tion  licensing  iden tified  in  a best 
in terest f in d in g  by  DN R

» D ifferen tiates conven tiona l an d  n o n -co n v en tio n a l gas resources for the  p u rp o ses  of lease rentals.
• Defines conven tional an d  n o n -conven tiona l gas d ev e lo p m en t and  trea ts  each  ap p ro p ria te ly . 

R ecognizes that lease rig h ts  sh o u ld  no t be d e te rm in ed  by d e p th  only. C rea tes a b e tte r  
en v iro n m en t for m axim izing  p ro d u c tio n .

•  E ncourages exp lo ra tion  licenses w ith  a best in te res t f ind ing  as the m e th o d  for non -conven tional 
gas exp lo ra tion  o u ts id e  of the a re a  w id e  leasing  (ru ra l A laska).

• M akes the leasing and  reg u la tio n s  fit the  ac tiv ity
• Both processes a re  com petitive , e n su rin g  tha t the  sta te  receives m ax im um  value .
• Best in te rest find ings a re  a tim e tested  p u b lic  process.

T he genesis of this bill w as by req u est o f c itizens from  the  M at-Su & Kenai P en in su la  areas, in p u t from  
p u b lic  m eetings h e ld  b y  DNR, a n d  S enate  R esources C om m ittee  m em bers.
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Amendment 1.4 to Senate Dill 312 — notes to accompany the draft 
(Work Order No. 23-LS1552U.4)

SU BJECT:

TO:

FROM :

The tenth or last element of the Property Owners' Bill of Rights calls for institution of a 
competitive bidding process for coalbed methane to replace the existing lease nomination 
or lease application system that characterizes inception of shallow natural gas 
development. Given that direction, the approach for any bill draft should essentially 
repeal the simple lease nomination or lease application process of current AS 38.05.177 
so that shallow natural gas developm ent-the Department of Natural Resources has 
suggested substituting reference to "nonconventional gas" to cover coalbed methane and 
related recovery--will occur according to the process in place in AS 38.05.180 for 
conventional oil and gas exploration and development, modified to limit that recovery to 
"gas only" as appropriate. Senate Bill 312 does that, so this amendment does not deal in 
depth with this element of the Property Owners' Bill of Rights.

I

The first item in the Bill of Rights directs that "property owners must have the legal right 
to say if, when, where, and how anyone comes on to their private property to explore, 
develop and/or produce the subsurface mineral estate."1 You asked that this be changed 
into a requirement for mediation and arbitration.

This element is addressed in an amendment to AS 38.05.130, shown as the new language 
in new bill section 14. The breadth of the application of this amendment necessitates a 
title change for the bill.

1 As a sidebar to this first entry, the authors also asked for inclusion of provisions 
that the state (1) establish and maintain a legal fund which owners can access to hire legal 
counsel, and (2) protect owners from retaliatory lawsuits from developers. Because the 
Bill of Rights' authors did not suggest parameters for the legal fund or offer ideas about 
how protection from retaliation should be provided, I have not spent time on this part of 
that element.



The second element of the Bill of Rights calls for a buyback of existing ieases and a 
moratorium on new leasing. You directed that this element be limited to a moratorium 
without a buyback.

The current administration-ordered moratorium on new leases will stay in place until 
changes to shallow natural gas leasing take effect, so I have not dealt with this element of 
the request.

m

The third element of the material calls for modification of the current public notice 
requirements.

The changes sought by this element are made as an amendment to the notice 
requirements of AS 38.05.177(c) made in bill section 28. The general notice 
requirements of AS 38.05.945(a) and (b) would operate, with the additional provisions 
applicable when the proposal involves nonconventional gas leasing.

IV

The fourth element of the Bill of Rights mentions revising the best interest finding 
process. The authors have enumerated items that they want to see included in the 
determination made by that finding:

Prior to issuing any leases, the state must conduct a best interest finding 
process to analyze the economic, environmental, and social costs and 
benefits of potential coalbed methane operations, including but not limited 
to the potential diminution in value to private and public properties.

This is, of course, at variance with the general reference to the content of the "best 
interest finding" as applicable to oil and gas leases, as set out in AS 38.05.035(g).

Because of the variance from the contents of the required finding for conventional oil and 
gas leases, this is handled as an amendment to the current best interest findings statute, 
AS 38.05.035(g)(2), shown as an amendment beginning at page 13, line 31.

V

The fifth element of the Bill of Rights addresses baseline studies and burdens of proof. It 
seeks inclusion of the following:

-- a baseline measure of water quality and water quantity in all areas proposed for
leasing;

Senator Kim Elton
March 26, 2004
Page 2
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-- a baseline measure of conditions for methane seepage;

-- a baseline measure for hydrological and geological conditions;

-- a baseline inventory of existing fish and wildlife populations that identify 
sensitive or critical wildlife areas.

In addition, the authors want to establish in law the presumption that, if water quality or 
quantity diminishes during or within five years of conclusion of coalbed methane 
operations, there is established a rebuttable presumption that the coalbed activities caused 
that diminishment, with the operator to have the burden of proving otherwise.

Because the changes sought under this element would be unique to coalbed methane 
development, they are set out as new provisions under AS 38.05.177(p) and (q), added by 
bill section 32.

VI

The sixth element questions exercise of local control. The directive says that "the state 
must ensure local governmental entities have maximum powers of self-government that 
enable them to regulate coalbed methane development to protect the health, safety, 
general welfare, and quality of life for local residents."

To address this element of the Bill of Rights, I propose only the repeal of AS 31.05.125 
and AS 38.05.177(n) and to amend the text of sec. 1, ch. 45, SLA 2003, to eliminate the 
current "waiver of local planning authority approval and requirements relating to 
compliance with local ordinances and regulations" provision added during last year's First 
Session.

vn

Element seven of the document speaks to protection of critical habitat and recreational 
land. Again, no specifics are provided.

If critical or sensitive areas are identified as part of the best interest finding process, they 
could be eliminated from the proposed lease area or leased subject to appropriate 
safeguards. Without further detail provided by the authors of the Bill of Rights and in 
light of my understanding of how critical areas may be protected (set out below), I 
suggest that no drafting be done on this element of the request.

VHI

Senator Kim Elton
March 26, 2004
Page 3

Element eight of the Bill of Rights addresses water protection.



Since the nature of the request involves on-site exploration and development activity, I 
believe these should be treated as limitations on and directives to the Alaska Oil and Gas 
Conservation Commission. AS 31.05.030(j) currently addresses shallow natural 
gas/coalbed methane oversight by that commission, so the material is handled as an 
amendment of that subsection.

IX

This element is covered under the catchall caption of "Property Owner Safeguards." It 
specifically asks for promulgation of regulations. But the adoption of regulations 
requires, as you well know, a sufficient basis in statute law, for a regulation may be no 
more than a "rule, . . . order, or standard of general application . . . adopted by a state 
agency to implement, interpret, or make specific the law enforced or administered by it, 
or to govern its procedure . . . . ; "  AS 44.62.630(3).

The Bill of Rights authors have asked for inclusion of

enforceable minimum statewide regulations that require best available 
technology and practices to ensure the health and safety of citizens on the 
issues of notice, air and water quality, setbacks, use and disposal of any 
toxics, and surface restoration and reclamation

as well as

standards . . . that increase the statewide and per incident bond 
requirement for all coalbed methane operators and developers to ensure 
full restoration of the surface [in] amounts . . . sufficient to provide the 
full pre-leasing fair market value of any property or business damaged by 
coalbed methane development.

The first of these features could be addressed as a reenactment of AS 38.05.177(f)2 and 
handled as lease conditions or stipulations. The balance of the request is addressed as an 
amendment to AS 38.05.177(k) and would be a modification of the bond requirements 
already set out in that subsection.

*

Except as I have otherwise specifically noted, that should cover just about all of the request.

JBCimdr
04-121.mdr

Senator Kim Elton
March 26, 2004
Page 4

2 Existing AS 38.05.177(f) addresses rent payment, but an amendment proposed 
in Senate Bill 312 added in AS 38.05.180(n)(2) covers that provision so the language of 
AS 38.05.177(f) is in effect superfluous.
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C h e n o v v e th  
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OFFERED IN THE SENATE BY SENATOR ELTON

TO: SB 312

1 Page 1, lines 1 - 3:

2 Delete all material and insert:

3 ""An Act relating to na tu ra l resources; and providing for an effective date.""

4

5 Page 6, lines 19 - 23:

6 Delete all material and insert:

7 "(j) For exploration and developm ent operations involving

8 nonconventional gas, the commission

9 (1) may not

10 (A) issue a perm it to drill under this chapter if the well

11 would be used to produce gas from  an aquifer that may serve as a source

12 of w ater for hum an consumption o r agricultural purposes unless the

13 commission finds that the well will not adversely affect the aqu ifer or a

14 source o f w ater for human consum ption or agricultural purposes:

15 (B) allow

16 (i) injection of produced w ater except a t depths

17 below known sources of w ater for hum an consumption or

18 agricu ltural purposes; or

19 (ii) the use of toxic hydraulic fracturing fluids;

20 (2) shall

21 (A) regulate hydraulic fracturing  in nonconventional gas

22 wells to assure protection of drinking w ater quality;

23 (B) regulate the disposal of wastes produced from the

A M E N D M E N T
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«

1 operations; and

2 (C) for the purposes o f AS 46.04.030(b), [THE

3 COMMISSION SHALL] determine whether a well drilled for

4 nonconventional [SHALLOW NATURAL] gas may penetrate a formation

5 capable o f flowing oil and, if  so, whether the volume of oil encountered will be

6 of such quantities that an oil discharge prevention and contingency plan will be

7 required."

8

9 Page 7, line 18:

10 Delete "AS 38.05.177"

11 Insert "AS 38.05.965"

12

13 Page 13, line 30:

14 Delete "and"

15 Insert "[AND]"

16

17 Page 13, line 31, following "(2)":

18 Insert "fo r a gas only lease sale fo r nonconventional gas, in addition to the

19 requirem ents of (1) of this subsection, an analysis of

20 (A) the economic, environm ental, and social costs and

21 benefits of the nonconventional gas exploration and development

22 operations on land that is the subject of the lease sale; and

23 (B) the effect on the value of p roperty , both public and

24 private, that would be affected by the nonconventional gas exploration

25 and development operations on the land that is the subject of the lease

26 sale; and

27 (3)"

28

29 Page 14, following line 15:

30 Insert a new bill section to read:

31

23-LS1552\1.4
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1 "* Sec. 14. AS 38.05.130 is amended to read:

2 Sec. 38.05.130. E n try  on land subject to p rio r agreem ent; damages

3 [DAMAGES] and posting of bond. Rights may not be exercised by the state, its

4 lessees, successors, or assigns under the reservation as set out in AS 38.05.125

5 (1) w ithout reaching a p rio r w ritten agreem ent with the owner

6 u n d er which the state and its lessees, successors, or assigns may enter upon the

7 land in the exercise of the reserved right, subject to the following:

8 (A) if, a fter a reasonable period of negotiation over the

9 terms of entry on to the land, the owner and the lessee cannot agree, the

10 owner and lessee shall appoint a person m utually  agreeable to the parties

11 to act as m ediator in the dispute: the lessee shall bear the cost of mediation

12 under this subparagraph;

13 (B) if m ediation has been used under (A) of this paragraph

14 without resolving the differences, the parties shall subm it to arbitration to

15 be carried out under AS 09.43.030 unless otherwise agreed to hv the

16 parties; the parties shall equally divide the costs of arb itra tion  incurred

17 under this subparagraph ; and

18 (Cl only one w ritten agreem ent authorizing entry onto the

19 land may be required under this parag raph  to authorize activity by the

20 state, its lessees, successors, or assigns, or by the ir agents, attorneys, and

21 servants as allowed under this section: an agreem ent entered into under

22 this paragraph is

23 (i) for the duration of the period of production or

24 recovery operations unless the parties agree to a different duration;

25 and

26 (ii) a covenant running w ith the land;

27 (2) until the state, its lessees, successors, or assigns make provision to

28 pay the owner of the land full payment for all damages sustained by the owner, by

29 reason of entering upon the land; if [. IF] the owner* for any cause* refuses or neglects

30 to settle the damages, the state, its lessees, successors, assigns, or an applicant for a

31 lease or contract from the state for the purpose o f prospecting for valuable minerals, or
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1 option, contract, or lease for mining coala or lease for extracting geothermal resources,

2 petroleum, or natural gas, may enter upon the land in the exercise of the reserved

3 rights after posting a surety bond determined by the director, after notice and an

4 opportunity to be heard, to be sufficient as to form, amount, and security to secure to

5 the owner payment for damages, and may institute legal proceedings in a court where

6 the land is located, as may be necessary to determine the damages that [WHICH] the

7 owner may suffer."

8

9 Renumber the following bill sections accordingly.

10

11 Page 19, line 7:

12 Delete "AS 38.05.177(o)"

13 Insert "AS 38.05.965"

14

15 Page 20, line 13:

16 Delete "SURFACE]; and"

17 Insert "SURFACE; AND"

18

19 Page 20, line 14, through page 23, line 5:

20 Delete all material and insert:

21 "(2) DO NOT APPLY TO AUTHORIZE LEASE OF

22 (A) LAND

23 (i) THAT IS SUBJECT TO AN OIL AND GAS

24 EXPLORATION LICENSE OR LEASE ISSUED UNDER

25 AS 38.05.131 -38.05.134; OR

26 (ii) THAT IS LEASED UNDER AS 38.05.180;

27 (B) THE LAND (i) THAT IS PROPOSED TO BE SUBJECT

28 TO AN OIL AND GAS EXPLORATION LICENSE OR LEASE ISSUED

29 UNDER AS 38.05.131 - 38.05.134; OR (ii) THAT IS DESCRIBED IN AND

30 PART OF A PROPOSED OIL AND GAS LEASING PROGRAM

31 PREPARED UNDER AS 38.05.180(b); HOWEVER, THE COMMISSIONER
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1 MAY WAIVE THE LIMITATIONS OF THIS SUBPARAGRAPH;

2 (C) THE LAND THAT IS HELD UNDER A COAL LEASE

3 ENTERED INTO UNDER AS 38.05.150, UNLESS THE APPLICANT FOR

4 A SHALLOW NATURAL GAS LEASE IS ALSO THE LESSEE UNDER

5 AS 38.05.150 OF THAT LAND; OR

6 (D) THE VALID EXISTING SELECTIONS OF THE

7 ALASKA MENTAL HEALTH TRUST AUTHORITY MADE FOR THE

8 PURPOSE OF RECONSTITUTING THE MENTAL HEALTH TRUST

9 ESTABLISHED UNDER THE ALASKA MENTAL HEALTH ENABLING

10 ACT, P.L. 84-830, 70 STAT. 709 (1956), THAT BECOME SUBJECT TO

11 MANAGEMENT UNDER AS 38.05.801, OR OF LAND THAT HAS BEEN

12 DESIGNATED BY LAW FOR OR IS SUBJECT TO DESIGNATION FOR

13 CONVEYANCE TO THE ALASKA MENTAL HEALTH TRUST

14 AUTHORITY; HOWEVER, AFTER CONSULTATION W ITH THE

15 ALASKA MENTAL HEALTH TRUST AUTHORITY, THE

16 COMMISSIONER MAY WAIVE THE LIMITATIONS OF THIS

17 SUBPARAGRAPH].

18 * Sec. 28. AS 38.05.177(c) is amended to read:

19 (c) W hen the director considers an area for a nonconventional gas lease,

20 the [THE] director shall give notice under AS 38.05.945 [OF RECEIPT OF THE

21 LEASE APPLICATION] and call for comments from the public. The director's call

22 for public comments must provide opportunity for public comment for a period of not

23 less than 90 [60] days. In addition to the requirem ents of AS 38.05.945(b), the

24 d irector shall provide notice in at least one new spaper of general circulation in

25 the vicinity' of the proposed action and in at least one newspaper of statewide

26 circulation, w ith each of these notices to be provided at least twice and at

27 intervals of not less than five days between publications, and shall provide

28 w ritten notification by registered mail to each resident, municipality, tribe or

29 tribal organization, and community council w ithin five miles of the proposed

30 action. Each published or mailed notice m ust include a detailed man of the area

31 considered for lease [IF, AFTER REVIEW OF INFORMATION RECEIVED
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1 DURING THE PUBLIC COMMENT PERIOD, THE DIRECTOR DETERMINES

2 THAT THE DISCOVERY OF A LOCAL SOURCE OF NATURAL GAS WOULD

3 BENEFIT THE RESIDENTS OF AN AREA, THE DIRECTOR SHALL EXECUTE

4 A LEASE FOR THE AREA DESCRIBED IN (b) OF THIS SECTION. THE

5 DIRECTOR SHALL EXECUTE THE LEASE AFTER COMPLETION OF A TITLE

6 SEARCH, THE CLOSE OF THE PUBLIC COMMENT PERIOD, AND, IF REVIEW

7 IS REQUIRED UNDER AS 46.40, AFTER THE FINAL CONSISTENCY

8 DETERMINATION IS MADE UNDER AS 46.40. A LEASE ENTERED INTO

9 UNDER THIS SUBSECTION GIVES THE LESSEE THE EXCLUSIVE RIGHT TO

10 EXPLORE FOR, DEVELOP, AND PRODUCE, FOR A TERM OF THREE YEARS,

11 NATURAL GAS ON THE STATE LAND DESCRIBED IN THE LEASE; THE

12 RIGHT TO EXPLORE FOR, DEVELOP, AND PRODUCE IS LIMITED TO GAS

13 FROM A FIELD IF A PART OF THE FIELD IS WITHIN 3,000 FEET OF THE

14 SURFACE].

15 * Sec. 29. AS 38.05.177(f) is repealed and reenacted to read:

16 (f) The director shall require that, for a gas only lease for the exploration and

17 development o f nonconventional gas, the lessee or the lessee's agent shall use the best

18 available technology and practices at the time the lease was entered into with respect

19 to

20 (1) reasonable and appropriate measures to mitigate the noise of

21 compressors, engines, and other equipment operated by the lessee or the lessee's agent

22 o f compressor stations on the lease; noise mitigation measures developed under this

23 paragraph must be determined with reference to the population density o f the parcel or

24 parcels subject to the lease, the size o f the owner's parcels, and the general character of

25 the land subject to the lease;

26 (2) appropriate setbacks governing the placement by the lessee or the

27 lessee's agent of compressor stations on the lease; setbacks developed under this

28 paragraph must be determined with reference to the population density of the parcel or

29 parcels subject to the lease, the size of the owner's parcels, and the general character of

30 the land subject to the lease;

31 (3) safeguarding o f air and water quality; standards developed under

23-LS1552M.4
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1 this paragraph must consider standards required by appropriate federal and state law;

2 (4) use and disposal o f toxic and hazardous substances; standards

3 developed under this paragraph must consider standards required by appropriate

4 federal and state law, and

5 (5) surface restoration, reclamation, and abatement o f the adverse

6 effects o f the exploration and development operations on the lease using natural

7 revegetation or reseeding using endemic plant species; the lease may require the lessee

8 or the lessee's agent to consult with the director of the division o f agriculture.

9 * Sec. 30. AS 38.05.177(k) is amended to read:

10 (k) For a gas only lease for the exploration and development of

11 nonconventional gas, the [THE] commissioner shall, [MAY

12 (1) ADOPT ONLY THE REGULATIONS THAT ARE

13 REASONABLE AND THAT ARE NECESSARY TO IMPLEMENT, INTERPRET,

14 OR MAKE SPECIFIC THE PROVISIONS OF THIS SECTION OR TO ESTABLISH

15 PROCEDURES TO GOVERN APPLICATION OF THE PROVISIONS OF THIS

16 SECTION; AND

17 (2)] in addition to any requirement for a bond under AS 38.05.130,

18 (1) establish by regulation a form and amount for statewide, areawide,

19 unit-wide, or per-lease bonds sufficient

20 (A] to secure damages that may be caused by the activities of a

21 lessee, or the lessee's successors or assigns, related to a [SHALLOW

22 NATURAL GAS] lease entered into under AS 38.05.180 and this section; the

23 am ount of the bond required  by this subparag raph  m ust be sufficient to

24 provide the full pre-leasing fa ir m arket value of property  o r business

25 damaged bv the activities: and

26 (B) to ensure full restoration of the surface against the

27 adverse effects of the exploration and developm ent operations on the

28 lease; and

29 (2] [IF THE COMMISSIONER ACTS UNDER THIS PARAGRAPH,

30 THE COMMISSIONER

31 (A) SHALL] require a person applying for a lease under
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1 AS 38.05.180 and this section to post the bond in the am ount o r amounts

2 determ ined under (1) of this subsection as a condition for the director's

3 executing the lease [;

4 (B) MAY NOT REQUIRE A BOND POSTED UNDER THIS

5 PARAGRAPH FROM A PERSON APPLYING FOR A LEASE IF THE

6 PERSON HAS ALREADY POSTED A BOND COVERING THE PERSON'S

7 STATEWIDE OIL AND GAS LEASING ACTIVITIES IN AN AMOUNT OF

8 AT LEAST $500,000].

9 * Sec. 31. AS 38.05.177(7) is amended to read:

10 (/) A lessee holding [OBTAINING] a lease modified under

11 AS 38.05.180(n)(2) [THIS SECTION] may exercise the rights authorized by this

12 section and the lease. The rights granted by the lease must be exercised in a manner

13 that does not unreasonably interfere with eventual development of other mineral

14 deposits on the land leased. However, in a lease entered into under AS 38.05.150 for

15 land that is already subject to a lease covered [LEASED] under this section, coal may

16 not be mined or extracted by the coal lessee from the coal lease without prior

17 agreement with the lessee holding the lease covered [ISSUED] under this section.

18 * Sec. 32. AS 38.05.177 is amended by adding new subsections to read:

19 (p) The commissioner may not enter into a lease covered under this section

20 unless, for areas that may be proposed for leasing, the commissioner first obtains data

21 from which to make baseline

22 (1) measures o f water quality and water quantity;

23 (2) conditions o f methane seepage;

24 (3) measures of hydrological and geological conditions; and

25 (4) measures or inventories of fish and wildlife populations that are at

26 least sufficient to identify sensitive or critical wildlife areas.

27 (q) The owner may bring an action for damages based on diminishment of

28 water quality or water quantity that may be caused by the activities of a lessee, or the

29 lessee's successors or assigns, related to a gas only lease for nonconventional gas

30 entered into under AS 38.05.180 and covered under this section. In an action brought

31 under this subsection, evidence that, during the period before the lease is terminated or
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1 abandoned and for a period of five years thereafter, water quality or water quantity

2 diminished below the standards set in the baseline data obtained under (p)(l) of this

3 section creates a rebuttable presumption that the lessee's exploration and development

4 operations involving lease activities caused the diminishment."

5

6 Renumber the following bill sections accordingly.

7

8 Page 26, lines 22 and 23:

9 Delete "for purposes of this subparagraph , "nonconventional gas" has the

10 meaning given in AS 38.05.177;"

11

12 Page 38, following line 5:

13 Insert a new bill section to read:

14 "* Sec. 43. AS 38.05.180(n) is amended to read:

15 (n) The commissioner may establish by regulation that after a well has been

16 plugged and abandoned, the rental rate which was in effect during the year of

17 abandonment is maintained for the remainder o f the term. Rental is payable in

18 advance and continues until income to the state from royalty or net profit share

19 exceeds rental income to the state for that year. U nder this subsection,

20 (1) [OIL AND GAS] leases for oil and gas or for gas only shall

21 provide for payment to the state of rental on the following basis:

22 £A][(1)] for the first year, $1.00 per acre;

23 [(2)] for the second year, $ 1.50 per acre;

24 £C) [(3)] for the third year, $2.00 per acre;

25 {D} [(4)] for the fourth year, $2.50 per acre;

26 £E} [(5)] for the fifth and following years, $3.00 per acre:

27 (2) if the lessee under a gas only lease dem onstrates to the

28 com m issioner th a t the potential resources underlying the lease arc reasonably

29 estimated to be only nonconventional gas, the rental paym ent is S I.00 per acre

30 until the lease expires or paying quantities of conventional oil or gas are

31 discovered underlying the lease."

23-LS1552U.4
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2 Renumber the following bill sections accordingly.

3

4 Page 38, lines 24 - 29:

5 Delete all material and insert:

6 "* Sec. 45. AS 38.05.180 is amended by adding a new subsection to read:

7 (ff) The provisions of this section that authorize oil and gas leases also apply

8 to authorize the commissioner to issue leases for the production of gas only. In

9 authorizing and managing leases under this subsection, the terms "oil and gas" or "oil

10 or gas" as they are used in this chapter may be read and applied as appropriate as

11 referring to gas only. When a lease is authorized as a gas only lease, the lease does

12 not give the lessee the right to produce oil. If a well drilling for gas under a gas only

13 lease authorized by this subsection penetrates a formation capable o f producing oil, the

14 owner or operator

15 (1) shall notify the department and the Alaska Oil and Gas

16 Conservation Commission; and

17 (2) may not conduct further operations in the drilled well until tire

18 facility complies with all applicable laws and regulations relating to oil and gas

19 exploration and production; however, this paragraph does not prevent the owner or

20 operator from conducting activities that may be required by the Alaska Oil and Gas

21 Conservation Commission to plug, plug-back, or abandon a well."

22

23 Page 40, following line 6:

24 Insert a new bill section to read:

25 "* Sec. 49. AS 38.05.965 is amended by adding a new paragraph to read:

26 (25) "nonconventional gas" means coal bed methane, shales containing

27 gas, or gas hydrates."

28

29 Renumber the following bill sections accordingly.

30

31 Page 42, line 18:

1
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1 Delete "AS 38.05.177"

2 Insert "AS 38.05.965"

3

4 Page 44, line 5:

5 Delete "AS 38.05.177"

6 Insert "AS 38.05.965"

7

8 Page 44, line 16:

9 Delete "AS 38.05.177"

10 Insert "AS 38.05.965"

11

12 Page 45, following line 7:

13 Insert a new bill section to read:

14 "* Sec. 61. The uncodified law of the State o f Alaska enacted in sec. 1, ch. 45, SLA 2003,

15 is amended to read:

16 LEGISLATIVE FINDINGS. The legislature finds that

17 (1) the development o f shallow natural gas resources is in the best

18 interests o f the State o f Alaska;

19 (2) shallow natural gas is abundant and widespread in Alaska and

20 bears the promise of providing Alaskans, particularly Alaskans living in mral areas,

21 with an inexpensive and clean source o f energy if those resources can be economically

22 developed;

23 (3) the development o f shallow natural gas poses significantly fewer

24 risks and creates substantially less impact to the environment than traditional deep oil

25 and gas projects, which have served as the model lor oil and gas industry and

26 environmental regulations to date in Alaska;

27 (4) the regulatory requirements developed and applied to traditional

28 deep oil and gas projects in Alaska are ill-suited and unduly onerous when applied to

29 shallow natural gas projects, threatening the economic viability o f otherwise desirable

30 exploration and development projects;

31 (5) there is an immediate state and national need for the development
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1 of clean and economical unconventional energy sources, such as shallow natural gas

2 resources;

3 (6) reform of existing laws and regulations is needed to remove

4 unnecessary regulatory burdens on the private sector to foster and encourage the

5 development in Alaska o f these necessary resources;

6 (7) the legislature is acting in the interest o f promoting the active

7 development o f such resources, while ensuring that suitable measures are taken to

8 protect human health and safety and the natural environment,

9 (A) to remove impediments to the responsible development of

10 shallow natural gas; and

11 (B) to provide the proper state agencies with clear authority and

12 discretion to adopt regulatory practices appropriate to shallow natural gas

13 exploration and development projects, in recognition o f the lower risks posed

14 by such projects to human health and safety and the natural environment [;

15 AND

16 (C) TO RESERVE ALL RIGHTS AND POWERS NOT

17 PREEMPTED BY FEDERAL LAW AND REGULATION IN ORDER TO

IS ASSERT STATE PRIMACY OVER THE REGULATION OF SHALLOW

19 NATURAL GAS]."

20

21 Renumber the following bill sections accordingly.

22

23 Page 45, lines 8 - 20:

24 Delete all material and insert:

25 "* Sec. 62. AS 31.05.125, 31.05.170(14); AS 38.05.177(b), 38.05.177(d), 38.05.177(e),

26 38.05.177(g), 38.05.177(h), 38.05.1770), 38.05.177(m), 38.05.177(n), 38.05.177(o); and

27 AS 46.04.900(25) are repealed.

28 * Sec. 63. The uncodified law of the State o f Alaska is amended by adding a new section to

29 read:

30 CERTAIN SHALLOW NATURAL GAS LEASES AND LEASE APPLICATIONS

31 TO BE ADMINISTERED UNDER FORMER LAW. The provisions o f AS 38.05.177(a), (c),

23-LS1552U.4
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1 (f), (k), and (/), amended by secs. 2 7 -3 1  o f this Act, as those provisions read on the day

2 before the effective date o f amendment o f those subsections, and the provisions of

3 AS 38.05.177(b), (d), (e), (g), (h), (j), and (m) - (o), repealed by sec. 62 of this Act, as those

4 provisions read on the day before the effective date o f the repeal o f  those subsections, apply to

5 shallow natural gas

6 (1) leases issued under AS 38.05.177 and in effect on December 31, 2003; and

7 (2) lease applications under AS 38.05.177 that were received by the

8 Department o f Natural Resources before January 1, 2004."
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ALASKA PROPERTY OWNERS'

B I L L  O F  R I G H T S
W H E R E A S , A la s k a n s  c h e r i s h  t h e i r  p r i v a t e  p r o p e r t y  r i g h t s ;

W H E R E A S , c o a lb e d  m e t h a n e  ( s h a l lo w  g a s )  d e v e lo p m e n t  t h r e a t e n s  t h e  r i g h t s  o f  
p r i v a t e  p r o p e r t y  o w n e r s  t o  e n jo y  t h e  f r u i t s  o f  t h e i r  la b o r s ;

W H E R E A S , s t a t e  la w  c u r r e n t l y  f a i l s  t o  a d e q u a t e ly  p r o t e c t  p r i v a t e  p r o p e r t y  o w n e r s  
f r o m  th e  t h r e a t s  o f  c o a lb e d  m e th a n e  d e v e lo p m e n t ;

\
W H E R E A S , A la s k a n s  r e l y  o n  p u b l i c  la n d s  a n d  w a t e r s  f o r  s u b s i s t e n c e ,  r e c r e a t io n ,  a n d  
t h e  o p e r a t io n  o f  b u s in e s s e s  t h a t  d e p e n d  o n  t h e  h e a l t h  o f  th o s e  la n d s  a n d  w a te r s ;  a n d

W H E R E A S , m a n y  A la s k a n s  l i v e  a d ja c e n t  to  p u b l i c  a n d  p r i v a t e  la n d s  t h a t  h a v e  b e e n  
le a s e d  f o r  c o a lb e d  m e t h a n e  d e v e lo p m e n t ;

N O W , T H E R E F O R E , B E  I T  R E S O L V E D  W E  A L A S K A N S  D E M A N D  T H E  A D O P T IO N  O F 
A N  A L A S K A  P R O P E R T Y  O W N E R S ' B IL L  O F  R IG H T S  T O  P R O T E C T  O U R  C L E A N  A IR ,  
P U R E  W A T E R , P L E N T IF U L  F IS H  A N D  W IL D L IF E  R E S O U R C E S , A N D  Q U A L IT Y  O F 
L IF E  F O R  F U T U R E  G E N E R A T IO N S ;  A N D

B E  I T  F U R T H E R  R E S O L V E D  T H A T  I N  O R D E R  T O  P R E S E R V E  A N D  S U S T A IN  T H E S E  
V A L U E S  A N D  O U R  P R IV A T E  P R O P E R T Y  R IG H T S  T H E  L E G IS L A T U R E  M U S T  
A D O P T  S T A T E W ID E  L E G IS L A T IO N  T H A T  IN C L U D E S  A L L  O F  T H E  F O L L O W IN G  
P R O T E C T IO N S :

1) P R O P E R T Y  O W N E R  C O N S E N T : P r o p e r t y  o w n e r s  m u s t  h a v e  t h e  l e g a l  r i g h t  to  
s a y  i f , w h e n , w h e r e  a n d  h o w  a n y o n e  c o m e s  o n to  t h e i r  p r i v a t e  p r o p e r t y  t o  e x p lo r e ,  
d e v e lo p  a n d / o r  p r o d u c e  t h e  s u b s u r f a c e  m in e r a l  e s t a t e .  T h e  s t a t e  m u s t  p r o v i d e  a l e g a l  
f u n d  w h ic h  s u r f a c e  o w n e r s  c a n  a c c e s s  to  h i r e  l e g a l  c o u n s e l .  P r i v a t e  p r o p e r t y  o w n e r s  
m u s t  a ls o  b e  p r o t e c t e d  f r o m  r e t a l i a t o r y  la w s u i t s  f r o m  d e v e lo p e r s .

2) B U Y B A C K  &  M O R A T O R IU M : T h e  s t a t e  m u s t  b u y  b a c k  a l l  c o a lb e d  m e th a n e  
le a s e s  a l r e a d y  le t ,  a n d  h a l t  a l l  f u r t h e r  c o a lb e d  m e th a n e  le a s in g  u n t i l  a l l  t h e  p r o v i s io n s  
o f  t h i s  P r o p e r t y  O w n e r s '  B i l l  o f  R i g h t s  a r e  e n a c t e d .

3) P R O P E R  N O T IC E : T h e  s t a t e  m u s t  p r o v id e  a l l  la n d o w n e r s  w i t h i n  f i v e  (5) m i le s  
o f  a p ro p o s e d  c o a lb e d  m e th a n e  le a s e  w i t h  n i n e t y  (90) d a y s  a c t u a l  w r i t t e n  n o t i c e  b e f o r e  
a b e s t  i n t e r e s t  f i n d i n g  p r o c e s s  b e g in s .  N o t ic e  b y  r e g i s t e r e d  m a i l  m u s t  a ls o  b e  
p r o v id e d  t o  lo c a l ,  m u n ic ip a l ,  a n d  t r i b a l  e n t i t i e s  w i t h  j u r i s d i c t i o n  w i t h i n  t h e  p r o p o s e d  
le a s e  a re a s . N o t i c e  b y  p u b l i c a t io n  m u s t  a ls o  b e  p r o v i d e d  a t  lo c a l p o s t  o f f i c e s ,  in  a lo c a l 
n e w s p a p e r  a n d  a n e w s p a p e r  o f  s t a t e w id e  c i r c u la t i o n .  A l l  n o t i c e s  d e s c r ib e d  a b o v e  m u s t  
in c lu d e ,  a m o n g  o t h e r  t h in g s ,  a d e t a i l e d  m a p  o f  t h e  a f f e c t e d  a r e a  p r o p o s e d  f o r  le a s e .



4) B E S T  IN T E R E S T  F IN D IN G :  P r io r  to  issu in g-  a n y  le a s e s , t h e  s t a t e  m u s t  c o n d u c t  
a b e s t  in t e r e s t  f i n d i n g  p r o c e s s  to  a n a ly z e  t h e  e c o n o m ic ,  e n v i r o n m e n t a l ,  a n d  s o c ia l  
c o s t s  a n d  b e n e f i t s  o f  p o t e n t i a l  c o a lb e d  m e th a n e  o p e r a t io n s ,  i n c l u d i n g  b u t  n o t  l im i t e d  
to  t h e  p o t e n t ia l  d im in u t i o n  in  v a lu e  to  p r i v a t e  a n d  p u b l i c  p r o p e r t ie s .

5) B A S E L IN E  S T U D IE S  &  B U R D E N  O F P R O O F : T h e  s t a t e  m u s t  m e a s u r e  b a s e l in e  
w a t e r  q u a l i t y  a n d  q u a n t i t y  in  a l l  a r e a s  p r o p o s e d  f o r  le a s in g  p r io r  to  g r a n t i n g  a n y  le a s e  
a p p l ic a t io n ,  i n c lu d i n g  a l l  s u r f a c e  a n d  w e l l  w a t e r s  t h a t  m a y  b e  a f f e c t e d .  P r io r  to  
g r a n t i n g  a n y  le a s e  a p p l ic a t io n ,  th e  s t a t e  m u s t  a ls o  m e a s u r e  b a s e l in e  c o n d i t i o n s  f o r  
m e th a n e  s e e p a g e , a s w e l l  a s f o r  h y d r o lo g i c a l  a n d  g e o lo g i c a l  c o n d i t i o n s  in  a l l  a r e a s  
p ro p o s e d  f o r  le a s in g .  F in a l ly ,  t h e  s t a t e  m u s t  c o n d u c t  b a s e l in e  i n v e n t o r y  s t u d i e s  o f  
e x i s t i n g  f i s h  a n d  w i l d l i f e  p o p u la t io n s  t o  i d e n t i f y  s e n s i t i v e  o r  c r i t i c a l  w i l d l i f e  a r e a s  to  
b e  e x c lu d e d  f r o m  c o a lb e d  m e th a n e  le a s in g .  Ilf a p r o p e r t y  o w n e r ' s  w a t e r  q u a l i t y  o r  
q u a n t i t y  d im in i s h  d u r i n g  o r  w i t h in  f i v e  (5) y e a r s  a f t e r  c o a lb e d  m e th a n e  o p e r a t io n s  o n  
o r  a r o u n d  h is / h e r  p r o p e r t y ,  t h e r e  s h a l l  b e  a p r e s u m p t io n  s u c h  o p e r a t io n s  c a u s e d  s u c h  
d im in i s h m e n t  o r  p o l lu t i o n ,  a n d  t h e  c o a lb e d  m e th a n e  o p e r a t o r  s h a l l  c a r r y  t h e  b u r d e n  
o f  p r o v in g  o th e r w is e .

6) L O C A L  C O N T R O L : T h e  s t a t e  m u s t  e n s u r e  lo c a l g o v e r n m e n t a l  e n t i t i e s  h a v e  
m a x im u m  p o w e r s  o f  s e l f  g o v e r n m e n t  t h a t  e n a b le  t h e m  to  r e g u l a t e  c o a lb e d  m e th a n e  
d e v e lo p m e n t  to  p r o t e c t  t h e  h e a lt h ,  s a f e t y ,  g e n e r a l  w e l f a r e ,  a n d  q u a l i t y  o f  l i f e  f o r  lo c a l  
r e s id e n t s .

7) P R O T E C T  C R IT IC A L  H A B IT A T  & R E C R E A T IO N A L  L A N D S : T h e  s t a t e  m u s t  
i d e n t i f y  a n d  im p le m e n t  “n o  d r i l l "  z o n e s , a n d  p r o h ib i t  c o a lb e d  m e th a n e  le a s i n g  a n d  
d e v e lo p m e n t  in  s e n s i t i v e  o r  c r i t i c a l  w i l d l i f e  a r e a s , p a r t i c u l a r l y  th o s e  a r e a s  u s e d  f o r  
s u b s i s t e n c e ,  h u n t in g ,  f i s h i n g  a n d  r e c r e a t io n a l  a c t i v i t i e s .

8) W A T E R  P R O T E C T IO N : T h e  s t a t e  m u s t  p r o h ib i t  c o a lb e d  m e th a n e  w a t e r  
e x t r a c t io n  in  g r o u n d w a t e r  a q u i f e r s  t h a t  a r e  t h e  s o u r c e  o f  e x i s t i n g  o r  f u t u r e  w a t e r  
w e l ls ,  a n d  p r o h ib i t  t h e  u s e  o f  t o x i c  o f  h y d r a u l i c  f r a c t u r i n g  f l u i d s .  F u r t h e r m o r e ,  t h e  
s t a t e  m u s t  r e q u i r e  t h e  d e e p - w e ll u n d e r g r o u n d  r e in je c t i o n  o f  a l l  l i q u i d s  a n d  w a s te s  
p r o d u c e d  a n d  u s e d  d u r i n g  c o a lb e d  m e th a n e  d e v e lo p m e n t ,  a n d  i t  m u s t  e n s u r e  t h e r e  is  
n o  h y d r o lo g i c a l  c o n n e c t io n  b e tw e e n  t h e  w a s te  i n je c t io n  z o n e s  a n d  p r e s e n t  o r  f u t u r e  
d r i n k i n g  w a t e r  s o u r c e s .

9) P R O P E R T Y  O W N E R  S A F E G U A R D S : T h e  s t a t e  m u s t  p r o m u lg a t e  b y  D e c e m b e r  
2004 e n f o r c e a b le  m in im u m  s t a t e w id e  r e g u la t io n s  t h a t  r e q u i r e  b e s t  a v a i la b le  
t e c h n o lo g y  a n d  p r a c t i c e s  to  e n s u r e  t h e  h e a l t h  a n d  s a f e t y  o f  c i t i z e n s  o n  t h e  i s s u e s  o f  
n o is e , a i r  a n d  w a t e r  q u a l i t y ,  s e t b a c k s ,  u s e  a n d  d i s p o s a l o f  a n y  t o x ic s ,  a n d  s u r f a c e  
r e s t o r a t io n  a n d  r e c la m a t io n .  N e w  s t a n d a r d s  m u s t  a ls o  b e  e s t a b l i s h e d  t h a t  in c r e a s e  t h e  
s t a t e w id e  a n d  p e r  i n c id e n t  b o n d  r e q u i r e m e n t  f o r  a l l  c o a lb e d  m e th a n e  o p e r a t o r s  a n d  
d e v e lo p e r s  to  e n s u r e  f u l l  r e s t o r a t io n  o f  t h e  s u r f a c e .  T h e s e  a m o u n t s  m u s t  b e  s u f f i c i e n t  
t o  p r o v id e  t h e  f u l l  p r e - le a s in g  f a i r  m a r k e t  v a lu e  o f  a n y  p r o p e r t y  o r  b u s in e s s  d a m a g e d  
b y  c o a lb e d  m e th a n e  d e v e lo p m e n t .

10) C O M P E T IT IV E  B ID D IN G : )!n o r d e r  to  m a x im iz e  t h e  b e n e f i t  o f  o u r  n a t u r a l  g a s  
r e s o u r c e s ,  t h e  s t a t e  m u s t  r e - in s t i t u t e  a c o m p e t i t i v e  b i d d i n g  p r o c e s s  f o r  a l l  c o a lb e d  
m e th a n e  ( s h a l lo w  g a s )  le a s e s .

S u b m i t t e d  t h i s  18th d a y  o f  M a r c h , 2004, t o  a l l A la s k a n s  a n d  t h e  A la s k a  L e g i s l a t u r e .



A FEW  CBM  FACTOIDS

CBM LEASED LANDS IN ALASKA 

Mat-su :300,000 acres
None of the bills currently in the legislature 

Homer: 22,000 acres apply to the lands already leased.

Healy: 47,000 acres

Hoolitina: 20,000 acres

Red Dog: 20,000 acres

Applied for: 80,000 acres

IN THE MAT-SU VALLEY

-T here  are 12,396 lots leased to Coal Bed Methane in the Valley 

—96% of the lots are privately owned 

—The assessed value of the lots is $235,000,000 

-T h e  market value is approximately $800,000,000

-T h e  total price the CBM companies paid to lease the subsurface rights:$60,000. 60 
leases at $500 per lease and 300,000 acres at $1 per acre.

ROYALTIES

-T h e  state gets 12.5%

Mark Meyer[Oil and Gas Commission head]has stated that approximately 1/2 will go 
administering CBM, and at present there are not sufficient personnel to do the job

GAS CONSUMPTION IN SOUTHCENTRAL

-Southcentral Alaska uses about 200 billion s of cubic feet of natural gas per year

-3 7 %  goes to LGN plant, 25% to Agrium plant, 13% for gas utilities use, 16.5% for 
power generation, 8% for field operations, 2.5% unaccounted for.



--Evergreen states [in the most optimistic sceneriojthey could provide 25-30 billions of 
cubic per year for maybe 20 years. This is only 1/6 the amount we need. This of course 
has not been balanced against all the other assets we have in the Valley.

AMOUNT EVENRGEEN PAID LOBBYISTS IN 2003

-M arch: $10,000 April: $10,000 May: $10,000 June: $10,000 July: $10,000 
October 30: Another $30,000 billed to Evergreen. This is $80,000 total Evergreen paid 
lobbyists.

AMOUNT EVERGREEN PAID SCOTT OGAN

—Evergreen paid Sen. Ogan $39,000 in 2003. That amounts to over $100,000 over three 
years.

JOBS FOR ALASKANS

Evergreen has approximately 275 employees TOTAL. The Alaska operation, even 
performing at the top of their most optimistic projections, would only be a fraction o f 
their total operations. How could they possibly provide “hundreds” of jobs to Alaskans?



Associate Broker

‘XAnnie Whitney

March 17,2004

To Whom It May Concern:

I am writing this letter to express my recent professional experience in regards to 
the local Coal Bed Methane Lease issue. Because of the leases that were activated 
without public notice or input and the ensuing controversy, the market for raw 
land, in my opinion, has been compromised.

I have personally experienced a solid buyer (an investor who had purchased 
property through me in the past) who decided against several purchases when she 
found out they were in an area where the subsurface rights had been leased. I also 
have clients who purchased a property through me last summer call me and express 
grave concern and alarm because they had just found out that the property they had 
purchased off East End Road was part of the lease. They had anticipated moving 
their young family to this property to enjoy a quiet and rural lifestyle not available 
to them in southern Massachusetts. They are now discussing changing their plans 
and selling their property. However, the threat, now, of not being able to resell and 
recoup their losses is very real, since more and more buyers are refusing to 
purchase properties impacted by these leases.

In my opinion this was a VERY ill-advised decision made within the State of 
Alaska bureaucracy and it is impacting me personally and my personal ability to do 
business, as well as impacting property values and the ability of owners to sell their 
property.

Thank you for your attention to this matter.

Sincerely,

Anne C. Whitney 
Associate Broker

n n n i e v Y @ x v z . n e t  

vvvvvY.iinnic.srcaIe.state.com 
2 0 3  W .  P i o n e e r  A v e n u e  # 1  

( 9 0 7 )  2 3 5 - 7 7 0 0  

H o m e r ,  A l a s k a  9 9 6 0 3  

f a x :  ( 9 0 7 ) 2 3 5 - 1 2 1 6

mailto:nnnievY@xvz.net
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R a p id  G a s  F ie ld  E x p a n s io n
J o n a h  F i e l d ,  W Y

I m a g e s  a r e  o f  a  7  s q u a r e  m i l e  a r e a ,  w i t h  1  w e l l  p e r  4 0  a c r e s

E n c a n a ,  t h e  o p e r a t o r ,  h a s  a p p l i e d  t o  i n f i l l  d r i l l  t o  1  w e l l  p e r  e v e r y  2 0  

a c r e s  -  a d d i n g  a n o t h e r  1 , 2 5 0  w e l l s

1996 1999 2002
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S e n a t e  R e s o u r c e s  C o m m i t t e e
Senator Scott Ogan, Chair

Alaska State Legislature

S en a to r F red  D yson  
S en a to r K im  Elton 
S en a to r G e o rg ian n a  Lincoln 
S en a to r R a lp h  S eek ins 
S en a to r Ben S tevens 
S en a to r T om  W ag o n er

S tate C ap ito l, R oom  103 
Ju n eau , AK. 99801-1182 
Phone: (907) 465-4907 
Fax: (907) 465-3265

M e m o r a n d u m

DATE: M arch 22,2004

TO: All Senate R esources C om m ittee  M em bers

FROM: Senator Scott O gan
C hairm an , Senate R esources C om m ittee

RE: SB 312

SB 312 “Conventional & Non-conventional Gas Leases” will be brought up 
this afternoon in Senate Resources for the purpose of introducing a 
conceptual amendment. Attached you will find a copy of “ The Alaska 
Property Owners’ BILL OF RIGHTS”. This is the document that will 
serve as the conceptual amendment. Testimony will be taken.

It is still my intent to hear SB 355 “Waste Management/Disposal”. This bill 
will be presented by D. E. C. Commissioner Ernesta Ballard. Depending 
upon time constraints, I expect that this piece of legislation will continue 
being heard on Wednesday.

If there are any questions, please contact my committee aide, Linda Hay at 
extension 4907.

S e n a t o r  S c o t t  O g a n

C h a i r m a n ,  S e n a te  R e s o u r c e s  C o m m i t t e e
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L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801 -1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M  February 19, 2004

SUBJECT:

TO:

FROM :

Draft CSSB 312( ): notes to accompany the work draft
(Work Order No. 23-LS1552\S)

Senator Scott Ogan, Chair 
Senate Resources Committee

Jack Chenoweth 
Assistant Revisor of St

The changes to the earlier "Q" version appear in this "S" version in bill sections 27 and 
40.

I've set out language as submitted by the department but, in section 27, I'm not at all sure 
that AS 38.05.180(n)(2) necessarily modifies a lease. What the paragraph does do is 
change the rent that is due and payable on a gas only lease in which the lessee 
demonstrates that the recoverable resource is only nonconventional gas.

In bill section 40, the department deleted the second reference to "managed" in the phrase 
"authorized and managed" at the start of the third sentence, but made no change to 
"authorizing and managing" at the beginning of the second sentence. Is the difference in 
treatment something you and the department can live with?

JBCimed 
04-213. med

Enclosure



WORK DRAFT WORK DRAFT

23-L S1552\S 
Chenoweth 

2/19/04

WORK DRAFT

CS F O R  SENATE BILL NO. 312( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE RESOURCES COM M ITTEE BY REQUEST

cL

t(Lb .s
■J *

.c r

A BILL 

FO R  AN ACT ENTITLED

1 "A n Act relating to natu ral gas exploration and development and to nonconventional

2 gas, and am ending the section u n d er which shallow natural gas leases may be issued;

3 |  and  providing for an effective date."

BE IT ENACTED BY THE LEG ISLA TU R E O F TH E STATE O F ALASKA:

* Section 1. AS 14.40.365(a) is amended to read:

(a) The University of Alaska may select and is entitled to receive the 

conveyance o f not less than 250,000 and not more than 260,000 acres of land 

conveyed to the state under sec. 6(b) o f the Alaska Statehood Act (P.L. 85-508, 72 

Stat. 339). The Board o f Regents o f  the University of Alaska shall periodically submit 

a list o f selections to the commissioner o f natural resources and, if  the list o f selections 

contains land within the boundaries of a municipality, the Board o f Regents o f the 

University of Alaska shall submit the list to the municipality. The Board o f Regents 

and the commissioner o f natural resources shall periodically and jointly submit to the 

legislature, bin 30 days o f  the beginning of a regular legislative session, a list of the

L
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1 selections of land proposed to be conveyed by the state to the University o f Alaska

2 under this section. If the list submitted to the legislature contains land within the

3 boundaries of a municipality, the Board o f Regents and the commissioner o f natural

4 resources shall provide a copy of the list to the municipality. Each list must contain

5 not more than 25 percent o f the total acres of land to which the university is entitled

6 after subtracting previous conveyances under this section, but not less than 25,000

7 acres or the remaining entitlement under this section, whichever is less. A list o f

8 selections submitted shall be considered approved for conveyance to the University o f

9 Alaska unless the legislature acts to disapprove the list during the legislative session

10 during which the list was submitted. If the amount o f land to be conveyed exceeds the

11 balance due the university under this section, the university shall set out the land to be

12 conveyed in priority order. Land may not be selected if, on the date o f its selection by

13 the university, it

14 (1) is identified in AS 16.20, AS 41.15.300 - 41.15.330, or AS 41.21 or

15 has been reserved by law from the public domain;

16 (2) is located within a municipality unless the land is vacant,

17 unappropriated, unreserved land; if land included on the list o f selections is selected

18 by the municipality with remaining selection rights under AS 29.65 within 120 days o f

19 receiving the Board of Regents' list of selections under tliis subsection, the university

20 may not select the land unless a binding agreement between the university and the

21 municipality is negotiated to allow the selection; if  the municipal selection is

22 disapproved, in whole or in part, the university may select the land, or any available

23 portion of the land, and that selection will relate back to the date of the Board o f

24 Regents' list of selections under this subsection and shall have priority over all other

25 selections or claims made subsequent to that notice; in this paragraph, "vacant,

26 unappropriated, unreserved land" has the meaning given in AS 29.65.130;

27 (3) is land

28 (A) included in a five-year proposed [OIL AND GAS] leasing

29 program under AS 38.05.180(b); or

30 (B) leased under, or for which a lease application is pending

31 under, AS 38.05.180(d) or 38.05.150;

WORK DRAFT WORK DRAFT 23-LS1552\S
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1 (4) is subject to

2 (A) an oil, gas, or coal lease, or coal prospecting permit;

3 (B) a mining claim, offshore prospecting permit, a prospecting

4 site, an upland mining lease, or a mining leasehold location;

5 (5) is necessary to carry out the purpose of an interagency land

6 management agreement; or

7 (6) is subject to conveyance under a land exchange or land settlement

8 agreement.

9 * Sec. 2. AS 14.40.365(e) is amended to read:

10 (e) The list o f selections o f land submitted to the legislature may not include a

11 land selection made by the University o f  Alaska under this section if  the commissioner

12 o f natural resources determines in writing that the proposed selection

13 (1) includes land that the commissioner, in consultation with the

14 commissioner of fish and game, determines has demonstrated value to the public as a

15 habitat area that is especially critical to the perpetuation of fish or wildlife;

16 (2) includes land for which, at the time o f its selection under this

17 section, a municipality has made a selection under AS 29.65 unless the land selection

18 is, at a later date, rejected by the commissioner of natural resources or relinquished by

19 the municipality;

20 (3) includes land that the commissioner reasonably believes may be

21 selected by a newly formed municipality under AS 29.65.030, but the commissioner

22 may not withhold selection under this paragraph for more than three years after the

23 municipality's incorporation;

24 (4) includes land within the boundaries of a municipality, the

25 municipality has a remaining entitlement under AS 29.65, and the municipality selects

26 the land under AS 29.65 within 120 days after receipt by the municipality o f the Board

27 o f Regents'list of selections under (a) o f  this section;

28 (5) includes land that, at the time of its selection under this section,

29 (A) is subject to an [OIL AND GAS] exploration license

30 issued under AS 38.05.131 - 38.05.134; or

3 1 (B) the commissioner reasonably believes will be made part of

II WORK DRAFT WORK DRAFT 23-LS1552\S
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1 an [OIL AND GAS] exploration license issued under AS 38.05.131 -

2 38.05.134; the commissioner may not refuse to convey title to land to the

3 University of Alaska under this subparagraph for more than two years after its

4 first selection by the University of Alaska; or

5 (6) includes land the commissioner o f natural resources reasonably

6 believes would not be in the best interests of the state to convey outside of state

7 ownership.

8 * Sec. 3. AS 19.40.200(b) is amended to read:

9 (b) The prohibition on disposal o f state land under (a) o f  this section does not

10 apply to a disposal

11 (1) to a licensed public utility or a licensed common carrier under

12 AS 38.05.810(e);

13 (2) for the reauthorization of leases that were in effect on January 1,

14 1994, for nonresidential purposes within the following development nodes:

15 (A) Coldfoot:

16 Township 28 North, Range 12 West, Fairbanks Meridian

17 Sections 3 - 4

18 Sections 9 - 1 0

19 Sections 15 -16

20 Sections 20 - 22

21 (B) Yukon River Crossing:

22 Township 12 North, Range 10 West, Fairbanks Meridian

23 Sections 6 - 7

24 Township 12 North, Range 11 West, Fairbanks Meridian

25 Sections 1 - 2

26 Section 12

27 Township 13 North, Range 10 West, Fairbanks Meridian

28 Sections 29 - 32

29 Township 13 North, Range 11 West, Fairbanks Meridian

30 Section 22

31 Sections 25 - 27
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(3) for nonresidential development within the following development

(A) Deadhorse:

Township 10 North, Range 14 East, Umiat Meridian 

Township 10 North, Range 15 East, Umiat Meridian 

Section 8 

Sections 17- 20  

Section 30

(B) Coldfoot:

Township 28 North, Range 12 West, Fairbanks Meridian 

Sections 3 - 4  

Sections 9 - 1 0  

Sections 15 - 16  

Sections 20 - 22 

Township 29 North, Range 12 West, Fairbanks Meridian 

Sections 23 - 27 

Sections 3 4 - 3 5

(C) Franklin Bluffs: ;

Township 4 North, Range 14 East, Umiat Meridian I

Sections 3 - 4  J

Sections 9 - 1 0  j

Sections 15 -16  j

(D) Flappy Valley:

Township 3 South, Range 14 East, Umiat Meridian |

Sections 19 - 20

Sections 2 9 - 3 0  I

(E) Yukon River Crossing: j

Township 12 North, Range 10 West, Fairbanks Meridian I

Sections 6 - 7  I

Township 12 North, Range 11 West, Fairbanks Meridian |

-5-
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Sections 1 - 2 

Section 12

Township 13 North, Range 10 West, Fairbanks Meridian 

Sections 29 - 32 

Township 13 North, Range 11 West, Fairbanks Meridian 

Section 22 

Sections 25 - 27 

Sections 34 - 36; or

(4) necessary for

(A) an oil and gas lease or gas only lease under AS 38.05.180;

(B) exploration, development, production, or transportation of 

oil and gas north o f  68 degrees north latitude; or

(C) a state lease or materials sale for

(i) exploration, development, production, or 

transportation o f oil or [AND] gas;

(ii) reconstruction or maintenance o f state highways; or

(iii) construction or maintenance o f airports.

* Sec. 4. AS 31.05.030(j) is amended to read:

(j) For the purposes o f  AS 46.04.030(b), the commission shall determine 

whether a nonconventional gas well [DRILLED FOR SHALLOW NATURAL GAS] 

may penetrate a formation capable o f flowing oil and, if  so, whether the volume of oil 

encountered will be o f such quantities that an oil discharge prevention and 

contingency plan will be required.

* Sec. 5. AS 31.05.060(c) is amended to read:

(c) Notwithstanding the requirements o f  (a) and (b) o f this section that relate 

to fixing a date for a hearing and causing notice of the hearing to be given, for an 

action under this chapter that involves the exploration for or development of 

nonconventional [SHALLOW NATURAL] gas and that has application to a single 

well or a single field, upon the request o f  a lessee or operator, the commission may, 

where operations might be unduly delayed, approve a variance from the commission's 

regulations that apply to the well or field without providing notice and opportunity to
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be heard. In the exercise o f its authority to issue the variance,

(1) the commission may approve the variance if

(A) the approval provides at least an equally effective means of 

accomplishing the requirement set out in the commission's regulation; or

(B) the commission determines that the request is more 

appropriate to the proposed operation than compliance with the requirement of 

the regulation; and

the lessee or operator from a requirement o f a regulation if  the commission determines 

that the requirement is not necessary or not suited to the well or field taking into 

consideration

contractors qualified to evaluate hydrocarbon development, production, transportation, 

and economics, to assist the commissioner o f natural resources in evaluating 

applications for [OIL AND GAS] royalty increases or decreases or other [OIL AND 

GAS] royalty adjustments, and evaluating the related financial and technical data, 

entered into under AS 38.05.180(j);

* Sec. 9. AS 38.04.065(i) is amended to read:

(i) An oil and gas lease sale o r gas only lease sale is not subject to this 

section. Oil and gas lease sales and gas only lease sales are subject to the planning

(2) the terms of the approval o f  the variance may include exempting

(A) the nature of the operation involved;

(B) the characteristics o f the well or field for which the 

variance is sought; and

(C) the reasonably anticipated risks o f the exemption from the 

requirement to human safety and the environment.

* Sec. 6. AS 31.05.170 is amended by adding a new paragraph to read:

(16) "nonconventional gas" has the meaning given in AS 38.05.965.

* Sec. 7. AS 36.30.850(b)(25) is amended to read:

(25) acquisition o f confidential seismic survey data necessary for pre­

sale oil and gas lease o r gas only lease analyses under AS 38.05.180;

* Sec. 8. AS 36.30.850(b)(33) is amended to read:

(33) contracts between the Department o f Natural Resources and
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process established under AS 38.05.180.

* Sec. 10. AS 38.05.035(e) is amended to read:

(e) Upon a written finding that the interests o f the state will be best served, the 

director may, with the consent of the commissioner, approve contracts for the sale, 

lease, or other disposal of available land, resources, property, or interests in them. In 

approving a contract under this subsection, the director need only prepare a single 

written finding. In addition to the conditions and limitations imposed by law, the 

director may impose additional conditions or limitations in the contracts as the director 

determines, with the consent o f the commissioner, will best serve the interests of the 

state. The preparation and issuance o f  the written finding by the director are subject to 

the following:

(1) with the consent o f  the commissioner and subject to the director's 

discretion, for a specific proposed disposal o f available land, resources, or property, or 

of an interest in them, the director, in the written finding,

(A) shall establish the scope o f the administrative review on 

which the director's determination is based, and the scope o f the written 

finding supporting that determination; the scope o f the administrative review 

and finding may address only reasonably foreseeable, significant effects of the 

uses proposed to be authorized by the disposal;

(B) may limit the scope o f an administrative review and finding 

for a proposed disposal to

(i) applicable statutes and regulations;

(ii) the facts pertaining to the land, resources, or 

property, or interest in them, that the director finds are material to tire 

determination and that are known to the director or knowledge o f which 

is made available to the director during the administrative review; and

(iii) issues that, based on the statutes and regulations 

referred to in (i) of this subparagraph, on the facts as described in (ii) o f 

this subparagraph, and on the nature o f the uses sought to be authorized 

by the disposal, the director finds are material to the determination o f 

whether the proposed disposal will best serve the interests o f the state;
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and

(C) may, if  the project for which the proposed disposal is 

sought is a multiphased development, limit the scope of an administrative 

review and finding for the proposed disposal to the applicable statutes and 

regulations, facts, and issues identified in (B)(i) - (iii) o f this paragraph that 

pertain solely to the disposal phase o f  the project when

(i) the only uses to be authorized by the proposed 

disposal are part o f that phase;

(ii) the disposal is a [AN OIL AND GAS] disposal of 

oil and gas, or of gas only, and, before the next phase o f the project 

may proceed, public notice and the opportunity to comment are 

provided under regulations adopted by the department unless the 

project is subject to a consistency review under AS 46.40 and public 

notice and the opportunity to comment are provided under 

AS 46.40.096(c);

(iii) the department's approval is required before the 

next phase of the project may proceed; and

(iv) the department describes its reasons for a decision

to phase;

(2) the director shall discuss in the written finding prepared and issued 

under this subsection the reasons that each o f the following was not material to the 

director's determination that the interests o f the state will be best served:

(A) facts pertaining to the land, resources, or property, or an 

interest in them other than those that the director finds material under (l)(B)(ii) 

o f this subsection; and

(B) issues based on the statutes and regulations referred to in

(l)(B)(i) o f this subsection and on the facts described in (l)(B)(ii) of this 

subsection;

(3) a written finding for an oil and gas lease sale o r  gas only lease sale 

under AS 38.05.180 is subject to (g) o f  this section;

(4) a contract for the sale, lease, or other disposal o f available land or
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an interest in land is not legally binding on the state until the commissioner approves 

the contract, but if  the appraised value is not greater than $50,000 in the case o f the 

sale o f land or an interest in land, or $5,000 in the case o f the annual rental o f land or 

interest in land, the director may execute the contract without the approval o f  the 

commissioner;

(5) public notice requirements relating to the sale, lease, or other 

disposal of available land or an interest in land for oil and gas, or fo r gas onlv, 

proposed to be scheduled in the five-year oil and gas leasing program under 

AS 38.05.180(b), except for a sale under (6)(F) o f this subsection, are as follows:

(A) before a public hearing, if  held, or in any case not less than 

180 days before the sale, lease, or other disposal of available land or an interest 

in land, the director shall make available to the public a preliminary written 

finding that states the scope of the review established under (1)(A) o f this 

subsection and includes the applicable statutes and regulations, the material 

facts and issues in accordance with (1)(B) o f this subsection, and information 

required by (g) o f this section, upon which the determination that the sale, 

lease, or other disposal will serve the best interests o f the state will be based; 

the director shall provide opportunity for public comment on the preliminary 

written finding for a period of not less than 60 days;

(B) after the public comment period for the preliminary written 

finding and not less than 90 days before the sale, lease, or other disposal of 

available land or an interest in land for oil and gas or for gas onlv, the director 

shall make available to the public a final written finding that states the scope of 

the review established under (1)(A) o f this subsection and includes the 

applicable statutes and regulations, the material facts and issues in accordance 

with (1) o f this subsection, and information required by (g) of this section, 

upon which the determination that the sale, lease, or other disposal will serve 

the best interests o f the state is based;

(6) before a public hearing, if held, or in any case not less than 21 days 

before the sale, lease, or other disposal of available land, property, resources, or 

interests in them other than a sale, lease, or other disposal o f available land or an
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interest in land for oil and gas or for gas onlv under (5) of this subsection, the director 

shall make available to the public a written finding that, in accordance with (1) of this 

subsection, sets out the material facts and applicable statutes and regulations and any 

other information required by statute or regulation to be considered upon which the 

determination that the sale, lease, or other disposal will best serve the interests o f the 

state was based; however, a written finding is not required before the approval of

under AS 38.05.180(d) o f acreage subject to a best interest finding issued 

within the previous 10 years or a reoffer oil and gas lease sale o r gas onlv 

lease sale unde*- AS 38.05.180(w) o f acreage subject to a best interest finding 

issued within the previous 10 years, unless the commissioner determines that 

substantial new information has become available that justifies a supplement to 

the most recent best interest finding for the exempt oil and gas lease sale or 

gas onlv lease sale acreage and for the reoffer oil and gas lease sale o r gas 

onlv lease sale acreage; however, for each oil and gas lease sale o r gas onlv 

lease sale described in this subparagraph, the director shall call for comments 

from the public; the director's call for public comments must provide 

oppoitunity for public comment for a period of not less than 30 days; if  the 

director determines that a supplement to the most recent best interest finding 

for the acreage is required under this subparagraph,

(i) the director shall issue the supplement to the best

interest finding not later than 90 days before the sale;

(ii) not later than 45 days before the sale, the director

shall issue a notice describing the interests to be offered, the location

(A) a contract for a negotiated sale authorized under

AS 38.05.1 15;

(B) a lease o f land for a shore fishery site under AS 38.05.082;

(C) a permit or other authorization revocable by the

commissioner;

(D) a mineral claim located under AS 38.05.195;

(E) a mineral lease issued under AS 38.05.205;

(F) an exempt oil and gas lease sale or gas onlv lease sale
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and time of the sale, and the terms and conditions o f the sale; and

(iii) the supplement has the status o f a final written best

3 interest finding for purposes of (i) and (/) o f this section;

4 (G) [A SHALLOW GAS LEASE AUTHORIZED UNDER

5 AS 38.05.177 IN AN AREA FOR WHICH LEASING IS AUTHORIZED

6 UNDER AS 38.05.177;

7 (H)] a surface use lease under AS 38.05.255;

8 [H ] [(I)] a permit, right-of-way, or easement under

9 AS 38.05.850;

10 (7) the director shall include in

11 (A) a preliminary written finding, if  required, a summary of

12 agency and public comments, if any, obtained as a result o f contacts with other

13 agencies concerning a proposed disposal or as a result o f informal efforts

14 undertaken by the department to solicit public response to a proposed disposal,

15 and tire department's preliminary responses to those comments; and

16 (B) the final written finding a summary o f agency and public

17 comments received and the department's responses to those comments.

18 * Sec. 11. AS 38.05.035(g) is amended to read:

19 (g) Notwithstanding (e)(1)(A) and (B) o f this section, when the director

20 prepares a written finding required under (e) of this section for an oil and gas lease

21 sale or a gas onlv lease sale scheduled under AS 38.05.180, the director shall consider

22 and discuss

23 (1) in a preliminary or final written finding facts that are known to the

24 director at the time of preparation o f the finding and that are

25 (A) material to issues that were raised during the period

26 allowed for receipt o f  public comment, whether or not material to a matter set

27 out in (B) o f this paragraph, and within the scope o f the administrative review

28 established by the director under (e)(1) o f this section; or

29 (B) material to the following matters:

30 (i) property descriptions and locations;

31 (ii) the petroleum potential o f the sale area, in general
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terms;

(iii) fish and wildlife species and their habitats in the

area;

(iv) the current and projected uses in the area, including 

uses and value of fish and wildlife;

(v) the governmental powers to regulate the [OIL AND 

GAS] exploration, development, production, and transportation of oil 

and gas or of gas onlv;

(vi) the reasonably foreseeable cumulative effects of 

[OIL AND GAS] exploration, development, production, and 

transportation for oil and gas o r for gas onlv on the sale area, 

including effects on subsistence uses, fish and wildlife habitat and 

populations and their uses, and historic and cultural resources;

(vii) lease stipulations and mitigation measures, 

including any measures to prevent and mitigate releases o f oil and 

hazardous substances, to be included in the leases, and a discussion of 

the protections offered by these measures;

(viii) the method or methods most likely to be used to 

transport oil or gas from the lease sale area, and the advantages, 

disadvantages, and relative risks o f each;

(ix) the reasonably foreseeable fiscal effects o f the lease 

sale and the subsequent activity on the state and affected municipalities 

and communities, including the explicit and implicit subsidies 

associated with the lease sale, if  any;

(x) the reasonably foreseeable effects o f [OIL AND 

GAS] exploration, development, production, and transportation 

involving oil and gas o r gas onlv on municipalities and communities 

within or adjacent to the lease sale area; and

(xi) the bidding method or methods adopted by the 

commissioner under AS 38.05.180; and

(2) the basis for the director's preliminary or final finding, as
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applicable, that, on balance, leasing the area would be in the state's best interest.

* Sec. 12. AS 38.05.036(a) is amended to read:

(a) The department may conduct audits regarding royalty and net profits under 

oil and gas contracts, agreements, or leases under this chapter and regarding costs 

related to [OIL AND GAS] exploration licenses entered into under AS 38.05.131 - 

38.05.134 and exploration incentive credits under this chapter or under AS 41.09. For 

purposes o f  audit under this section,

(1) the department may examine the books, papers, records, or 

memoranda o f a person regarding matters related to the audit; and

(2) the records and premises where a business is conducted shall be 

open at all reasonable times for inspection by the department.

* Sec. 13. AS 38.05.127(e) is amended to read:

(e) The establishment o f  easements or rights-of-way for oil and gas, gas onlv.

and mineral leases under (a) o f this section need not be made until the leases are ready 

to be developed.

* Sec. 14. AS 38.05.131(a) is amended to read:

(a) Unless specifically provided otherwise in AS 38.05.132 - 38.05.134, the 

provisions o f AS 38.05.005 - 38.05.037, 38.05.140(f), 38.05.180, 38.05.182 - 

38.05.184, and 38.05.920 - 38.05.990 apply to the issuance o f [OIL AND GAS] 

exploration licenses and leases fo r oil and gas, or for gas onlv. as appropriate, 

under AS 38.05.132 - 38.05.134.

* Sec. 15. AS 38.05.132(a) is amended to read:

(a) To encourage exploration for oil and gas on state land, the commissioner 

may issue [OIL AND GAS] exploration licenses. The commissioner may limit the 

exnloration licenses under AS 38.05.132 - 38.05.134 to exploration for and 

recovery of gas onlv.

* Sec. 16. AS 38.05.132(b) is amended to read:

(b) An [OIL AND GAS] exploration license issued under this section gives 

the licensee

(1) the exclusive right to explore, for a term not to exceed 10 years, 

[FOR DEPOSITS OF OIL AND GAS] on unleased state land described in the
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1 exploration license fo r deposits of oil and gas, o r fo r deposits of gas onlv, as

2 appropriate, unless the exploration license is terminated under (d)(1) of this section

3 or the land is earlier relinquished, removed, or deleted under (d)(2) of this section; and

4 (2) unless the exploration license is terminated under (d)(1) of this

5 section, the option to convert the exploration license for all or part of the state land,

6 except the land that is deleted or removed from the land described in the exploration

7 license under (d)(2) o f this section, into an oil and gas lease, o r a gas lease onlv, as

8 appropriate, upon fulfillment of the work commitments contained in the exploration

9 license.

10 * Sec. 17. AS 38.05.132(c) is amended to read:

11 (c) An exploration license awarded under this section

12 (1) is not subject to the acreage limitations imposed by

13 AS 38.05.140(c) or 38.05.180(m);

14 (2) may cover, subject to the maximum acreage limitation on

15 exploration licenses by one licensee under AS 38.05.131(e), an area of not less than

16 10,000 acres and not more than 500,000 acres, that must be reasonably compact and

17 contiguous;

18 (3) must be conditioned upon an obligation to perform a specified

19 work commitment, in total for the term of the license, expressed in dollars o f direct

20 exploration expenditures; the specified work commitment

21 (A) may include a provision that adjusts the total amount of

22 work commitment, expressed in dollars o f direct exploration expenditures, to

23 account for inflation;

24 (B) must include a requirement that the licensee complete at

25 least 25 percent o f the licensee's total specified work commitment by the fourth

26 anniversary o f  the effective date of the issuance o f the [OIL AND GAS]

27 exploration license;

28 (4) must be conditioned upon the posting o f a bond or other security

29 acceptable to the commissioner, in favor of the state and subject to the following

30 requirements:

31 (A) the bond or other security must be renewed annually;

L
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(B) the annual bond or other security shall be calculated as the 

entire work commitment expressed in dollars, less the cumulative direct 

exploration expenditures o f the licensee as of the last day o f the most recent 

project year, divided by the number of years remaining in the term of the 

exploration license;

(5) is subject to an annual review and revocation if  the commissioner 

determines that the licensee has failed to provide or maintain in effect the bond or 

other security required by (4) o f this subsection;

(6) must be conditioned upon the licensee's payment to the state of a 

nonrefundable [OIL AND GAS] exploration license fee o f $1 for each acre o f land or 

fraction o f each acre that is subject to the exploration license; and

(7) must be conditioned upon an agreement that exploration 

expenditures are subject to audit by the commissioner.

* Sec. 18. AS 38.05.132(f) is amended to read:

(f) In this section,

(1) "direct exploration expenditure" means cash expenses undertaken 

in performance o f a specified work commitment under the provisions o f AS 38.05.131 

- 38.05.134 and necessarily incurred by the licensee in the permitting, mobilization, 

conducting, demobilization, and evaluation of geophysical and geological surveys, or 

the drilling, logging, coring, testing, and evaluation o f oil and gas o r  gas onlv wells; 

the term

(A) includes direct labor costs, including the cost o f benefits, 

for employees directly associated with the work commitment programs, the 

cost of renting or leasing equipment from parties not affiliated with the 

licensee, the reasonable costs o f maintaining and operating equipment, 

payments to consultants and independent contractors not affiliated with the 

licensee, and costs of materials and supplies;

(B) does not include noncash expenses such as depreciation 

and reserves, interest or other costs of borrowed funds, return on investment, 

overhead, insurance or bond premiums, or any other expense that is 

unreasonable or that the licensee has not incurred to satisfy the licensee's work
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exploration wells or the gathering of data from activities described in ( l i  o f this 

subsection, or both.

* Sec. 19. AS 38.05.133(a) is amended to read:

(a) The procedures in this section apply to the issuance o f an [OIL AND GAS] 

exploration license under AS 38.05.132.

* Sec. 20. AS 38.05.133(f) is amended to read:

(f) After considering proposals not rejected under (d) o f this section and public 

comment on those proposals, the commissioner shall issue a written finding 

addressing all matters set out in AS 38.05.035(e) and (g), except for 

AS 38.05.035(g)(l)(B)(xi). If  the finding concludes that the state's best interests would 

be served by issuing an [OIL AND GAS] exploration license, the finding must (1) 

describe the limitations, stipulations, conditions, or changes from the initiating 

proposal or competing proposals that are required to make the issuance of the 

exploration license conform to the best interests o f the state, and (2) if  only one I 

proposal was submitted, identify the prospective licensee whom the commissioner 

finds should be issued the exploration license. The commissioner shall attach to the 

finding a copy o f the exploration license to be issued and the form of lease that will be 

used for any portion o f the exploration license area subsequently converted to a [AN 

OIL AND GAS] lease under AS 38.05.134. J

* Sec. 21. AS 38.05.133(h) is amended to read:

(h) If competing proposals are submitted, and the commissioner's finding 

under (f) of this section concludes that an [OIL AND GAS] exploration license should 

be issued, the commissioner shall issue a request for competitive sealed bids, under 

procedures adopted by the commissioner by regulation, to determine which 

prospective licensee should be issued the exploration license. The finding provided to 

the prospective licensees and the public under (f) o f this section must contain notice 

that (1) the commissioner intends to request competitive sealed bids, (2) a prospective 

licensee who intends to participate in the bidding must notify the commissioner in 

writing by the date specified in the notice, and (3) a prospective licensee's notice o f

-17-
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]

CSSB 312( )



1 intent to participate in the bidding constitutes acceptance o f issuance o f the

2 exploration license, as limited or conditioned by the terms contained in the finding and

? by the exploration license to be issued and the form o f lease to be used that have been

4 attached to that finding, if the prospective licensee is the successful bidder. The

5 successful bidder is the prospective licensee who submits the highest bid in terms o f

6 the minimum work commitment dollar amount.

7 * Sec. 22. AS 38.05.134 is amended to read:

8 Sec. 38.05.134. Conversion to lease. If  the licensee requests and the

9 commissioner determines that the work commitment obligation set out in an [OIL

10 AND GAS] exploration license issued under AS 38.05.132 has been met, the

11 commissioner shall convert to one or more [OIL AND GAS] leases all or part, as the

12 licensee may indicate, o f the area described in the exploration license that remains

13 after the relinquishments, removals, or deletions required by AS 38.05.132(d)(2). A

14 lease issued under this section

15 (1) is subject to the acreage limitations imposed by AS 38.05.140(c);

16 (2) is subject to AS 38.05.180(j) - (m), (o) - (u), and (x) - (z);

17 (3) must be conditioned upon a royalty in amount or value of not less

18 than 12.5 percent o f production, except that

19 (A) the lessee who, proceeding under AS 38.05.131 -

20 38.05.134, under a lease issued in the Cook Inlet sedimentary basin who is the

21 first to file with the commissioner a nonconfidential sworn statement claiming

22 to be the first to have drilled a well discovering oil or gas in a previously

23 undiscovered oil or gas pool and who is certified by the commissioner within

24 one year of completion of that discovery well to have drilled a well in that pool

25 that is capable o f producing in paying quantities shall pay a royalty o f five

26 percent on all production o f oil or gas from that pool attributable to that lease

27 for a period o f 10 years following the date o f discovery o f that pool, and

28 thereafter the royalty payable on all production of oil or gas from the pool

29 attributable to that lease shall be determined and payable as specified in the

30 lease; the payment of the five percent royalty under this paragraph is

31 authorized only to a holder o f a lease who meets the requirements of
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1 AS 38.05.180(f)(4); and

2 (B) for nonconventional gas that is not produced in direct

3 competition with gas on which a royalty at a ra te  of a t least 12.5 percent is

4 payable, if the licensee requests, the commissioner mav negotiate with the

5 licensee and set a royalty ra te  for the gas of a t least 6.25 percent: for

6 purposes of this subparagraph , "nonconventional gas" has the meaning

7 given in AS 38.05.965;

8 (4) must include an annual rent of $3 per acre or fraction of an acre

9 initially paid to the state at inception o f the lease and payable annually after that until

10 the income to the state from royalty under that lease exceeds the rental income to the

11 state under that lease for that year; and

12 (5) is subject to other conditions and obligations that are specified in

13 the lease.

14 * Sec. 23. AS 38.05.140(a) is amended to read:

15 (a) A person may not take or hold coal leases or permits during the life of coal

16 leases on state land exceeding an aggregate o f  92,160 acres, except that a person may

17 apply for coal leases or permits for acreage in addition to 92,160 acres, not exceeding

18 a total o f 5,120 additional acres o f state land. The additional area applied for shall be

19 in multiples o f 40 acresa and the application shall contain a statement that the granting

20 of a lease for additional land is necessary for the person to carry on btisiness

21 economically and is in the public interest. On the filing o f the application, [EXCEPT

22 /  S PROVIDED BY AS 38.05.177(a)(2)(C),] the coal deposits in the land covered by

23 the application shall be temporarily set aside and withdrawn from all other forms of

24 disposal provided under AS 38.05.135 - 38.05.181.

25 * Sec. 24. AS 38.05.140(f) is amended to read:

26 (f) The submerged and shoreland lying north o f 57 degrees, 30 minutes, North

27 [NORTH] latitude and east o f 159 degrees, 49 minutes, W est [WEST] longitude

28 within the Bristol Bay drainage are designated as the Bristol Bay Fisheries Reserve,

29 Within the Bristol Bay Fisheries R e se rv e ^  [NO] surface entry permit to develop an

30 oil or gas lease or an [OIL AND GAS] exploration license under  AS 38.05.131 -

31 38.05.134 may not be issued on state owned or controlled land until the legislature by
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appropriate resolution specifically finds that the entry will not constitute danger to the 

fishery.

* Sec. 25. AS 38.05.150(f) is amended to read:

(f) A [NOTWITHSTANDING AS 38.05.177, A] lease entered into under this 

section gives the lessee the right to vent or remove methane and other gas held in 

association with the coal in the land covered by the lease to ensure safe coal mining 

operations.

* Sec. 26. AS 38.05.177(a) is amended to read:

(a) The provisions o f  this section

[(1)] apply to nonconventional gas [, WHETHER METHANE 

ASSOCIATED .WITH AND DERIVED FROM COAL DEPOSITS OR 

OTHERWISE, FROM A FIELD IF A PART OF THE FIELD IS WITHIN 3,000 

FEET OF THE SURFACE; AND

(2) DO NOT APPLY TO AUTHORIZE LEASE OF

(A) LAND

(i) THAT IS SUBJECT TO AN OIL AND GAS 

EXPLORATION LICENSE OR LEASE ISSUED UNDER 

AS 38.05.131 -38.05.134: OR

(ii) THAT IS LEASED UNDER AS 38.05.180;

(B) THE LAND (i) THAT IS PROPOSED TO BE SUBJECT 

TO AN OIL AND GAS EXPLORATION LICENSE OR LEASE ISSUED 

UNDER AS 38.05.131 - 38.05.134; OR (ii) THAT IS DESCRIBED IN AND 

PART OF A PROPOSED OIL AND GAS LEASING PROGRAM 

PREPARED UNDER AS 38.05.180(b); HOWEVER, THE COMMISSIONER 

MAY WAIVE THE LIMITATIONS OF THIS SUBPARAGRAPH;

(C) THE LAND THAT IS HELD UNDER A COAL LEASE 

ENTERED INTO UNDER AS 38.05.150, UNLESS THE APPLICANT FOR 

A SHALLOW NATURAL GAS LEASE IS ALSO THE LESSEE UNDER 

AS 38.05.150 OF THAT LAND; OR

(D) THE VALID EXISTING SELECTIONS OF THE 

ALASKA MENTAL HEALTH TRUST AUTHORITY MADE FOR THE
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PURPOSE OF RECONSTITUTING THE MENTAL HEALTH TRUST 

ESTABLISHED UNDER THE ALASKA MENTAL HEALTH ENABLING 

ACT, P.L. 84-830, 70 STAT. 709 (1956), THAT BECOME SUBJECT TO 

MANAGEMENT UNDER AS 38.05.801, OR OF LAND THAT HAS BEEN 

DESIGNATED BY LAW FOR OR IS SUBJECT TO DESIGNATION FOR 

CONVEYANCE TO THE ALASKA MENTAL HEALTH TRUST 

AUTHORITY; HOWEVER, AFTER CONSULTATION WITH THE 

ALASKA MENTAL HEALTH TRUST AUTHORITY, THE 

COMMISSIONER MAY WAIVE THE LIMITATIONS OF THIS 

SUBPARAGRAPH],

* Sec. 27. AS 38.05.177(/) is amended to read:

(/) A lessee holding [OBTAINING] a lease modified under 

AS 38.05.180(0)12) [THIS SECTION] may exercise the rights authorized by this 

section and the lease. The rights granted by the lease must be exercised in a manner 

that does not unreasonably interfere with eventual development o f other mineral 

deposits on the land leased. However, in a lease entered into under AS 38.05.150 for 

land that is already subject to a lease covered [LEASED] under this section, coal may 

not be mined or extracted by the coal lessee from the coal lease without prior 

agreement with the lessee holding the lease covered [ISSUED] under this section.

* Sec. 28. AS 38.05.180(a) is amended to read:

(a) The legislature finds that

(1) the people o f Alaska have an interest in the development o f the 

state's oil and gas resources to

(A) maximize the economic and physical recovery of the

resources;

(B) maximize competition among parties seeking to explore 

and develop the resources;

(C) maximize use o f Alaska's human resources in the 

development o f the resources;

(2) it is in the best interests o f the state

(A) to encourage an assessment o f its oil and gas resources and
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1 to allow the maximum flexibility in the methods o f  issuing leases to

2 (i) recognize the many varied geographical regions of

3 the state and the different costs o f exploring for oil and gas in hese

4 regions;

5 (ii) minimize the adverse impact of exploration,

6 development, production, and transportation activity; and

7 (B) to offer acreage for oil and gas leases or for gas onlv

8 leases, specifically including

9 (i) state acreage that has been the subject o f a best

10 interest finding at annual areawide lease sales; and

11 (ii) land in areas that, under (d) of this section, may be

12 leased v'ithout having been included in the leasing program prepared

13 and submitted under (b) o f this section.

14 * Sec. 29. AS 38.05.180(b) is amended to read:

15 (b) The commissioner shall biennially prepare and, between the first and the

16 15th day of the first regular session of each legislature, notify the legislature of the

17 availability of, a five-year proposed oil and gas leasing program consisting o f a

18 schedule of proposed lease sales and specifying as precisely as practicable the location

19 of tracts proposed to be offered for oil and gas leasing o r for leasing of gas onlv

20 during the calendar year in which the proposed program is made available to the

21 legislature and the following four calendar years.

22 * Sec. 30. AS 38.05.180(c) is amended to read:

23 (c) Except as provided in (d) and (w) of this section, an oil and gas lease sale

24 or gas onlv lease sale may not be held unless it was included in the proposed leasing

25 programs submitted to the legislature during the two calendar years preceding the year

26 in which the sale is held. A lease sale, w hether for oil and gas or for gas onlv, may

27 not be held before the date it is scheduled in the proposed oil and gas leasing program.

28 * Sec. 31. AS 38.05.180(d) is amended to read:

29 (d) The commissioner

30 (1) may annually offer leases for oil and gas o r leases for gas onlv

31 [LEASES] of the acreage described in AS 38.05.035(e)(6)(F);
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(2) may issue [OIL AND GAS] leases in an area that has not been 

included in a leasing program prepared, in accordance with (b) o f this section, if  the 

land to be leased

(A) was previously subject to a valid state oil and gas lease, a 

valid state gas lease, or a valid federal oil and gas lease;

(B) is contiguous to land already under state, federal, or private 

lease and the commissioner makes a written finding, after hearing, that leasing 

o f the land would result in a substantial probability of early evaluation and 

development o f the land to be leased;

(C) is adjacent to land owned or controlled by another party on 

which a discovery of commercial quantities o f oil or gas has been made, and 

the commissioner finds, after hearing, that there is a reasonable probability that 

the land to be leased contains oil or gas in communication with the oil or gas 

discovered on the land of the oilier party;

(D) is adjacent to land included in the federal five-year Outer 

Continental Shelf leasing program under 43 U.S.C. 1344, and the 

commissioner makes a written finding, after hearing, that coordinated or 

simultaneous leasing with the federal government is in the public interest; or

(E) is the subject o f an [OIL AND GAS] exploration license 

issued under AS 38.05.131 - 38.05.134; however, if the license issued was 

for exploration for and recovery of gas onlv, then the lease issued under 

this subsection shall he limited to exploration for and recovery o f gas only.

* Sec. 32. AS 38.05.180(f) is amended to read;

(f) Except as provided by AS 38.05.131 - 38.05.134 [AND 38.05.177], the 

commissioner may issue oil and gas leases o r leases for gas onlv on state land to the 

highest responsible qualified bidder as follows:

(1) the commissioner shall issue an oil and gas lease or a <zas onlv 

lease, as appropria te , to the successful bidder determined by competitive bidding 

under regulations adopted by the commissioner; bidding may be by sealed bid or 

according to any other bidding procedure the commissioner determines is in the best 

interests o f the state;
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(2) whenever, under any of the leasing methods listed in this 

subsection, a royalty share is reserved to the state, it shall be delivered in pipeline 

quality and free o f all lease or unit expenses, including but not limited to separation, 

cleaning, dehydration, gathering, salt water disposal, and preparation for transportation 

o ff the lease or unit area;

(3) following a pre-sale analysis, the commissioner may choose at least 

one of the following leasing methods;

(A) a cash bonus bid with a fixed royalty share reserved to the

state of not less than 12.5 percent in amount or value o f  the production

removed or sold from the lease;

(B) a cash bonus bid with a fixed royalty share reserved to the

state of not less than 12.5 percent in amount or value o f the production

removed or sold from the lease and a fixed share o f the net profit derived from 

the lease o f not less than 30 percent reserved to the state;

(C) a fixed cash bonus with a royalty share reserved to the state 

as the bid variable but no less than 12.5 percent in amount or value of the

production removed or sold from the lease;

(D) a fixed cash bonus with the share o f the net profit derived 

from the lease reserved to the state as the bid variable;

(E) a fixed cash bonus with a fixed royalty share reserved to the

state of not less than 12.5 percent in amount or value o f the production 

removed or sold from the lease with the share of the net profit derived from the

lease reserved to the state as the bid variable;

(F) a cash bonus bid with a fixed royalty share reserved to the 

state based on a sliding scale according to the volume o f production or other 

factor but in no event less than 12.5 percent in amount or value o f the 

production removed or sold from the lease;

(G) a fixed cash bonus with a royalty share reserved to the state 

based on a sliding scale according to the volume o f production or other factor 

as the bid variable but not less than 12.5 percent in amount or value of the

production removed or sold from the lease;
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(H) for nonconventional gas that will not be produced in 

direct competition with gas on which a royalty at a rate of at least 12.5 

percent is payable, a royalty share reserved to the state of at least 6.25 

percent in amount or value of the production removed or sold from the 

lease;

(4) notwithstanding a requirement in the leasing method chosen of a 

minimum fixed royalty share, on and after March 3, 1997, the lessee under a lease 

issued in the Cook Inlet sedimentary basin who is the first to file with the 

commissioner a nonconfidential sworn statement claiming to be the first to have 

drilled a well discovering oil or gas in a previously undiscovered oil or gas pool and 

who is certified by the commissioner within one year of completion o f that discovery 

well to have drilled a well in that pool that is capable o f producing in paying quantities 

shall pay a royalty of five percent on all production o f oil or gas from that pool 

attributable to that lease for a period o f 10 years following the date o f discovery o f that 

pool, and thereafter the royalty payable on all production of oil or gas from the pool 

attributable to that lease shall be determined and payable as specified in the lease; for 

purposes o f this paragraph, the reduced royalty authorized by this paragraph is subject 

to the following:

(A) only one reduction o f royalty authorized by this paragraph 

may be allowed on each lease that qualifies for reduction o f royalty under this 

paragraph;

(B) if, under this paragraph, application is made for a royalty 

i eduction for a lease that was entered into before March 3, 1997, the 

commissioner may approve the application only if, on that date, the lease was a 

nonproducing lease that was not committed to a unit approved by the 

commissioner under (m) o f this section, that is not part of a unit under (p) or 

(q) o f this section, and that has not been made part of a unit under AS 31.05;

(C) if  application for a royalty reduction is made under this 

paragraph for a lease on which a discovery royalty was claimed or may be 

claimed under the discovery royalty provisions o f former A.S 38.05.180(a) in 

effect before May 6, 1969, the commissioner shall disallow the application
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under this paragraph unless the applicant waives the right to claim the right to 

a reduced royalty under the discovery royalty provisions o f  former 

AS 38.05.180(a) in effect before M ay 6, 1969; and

(D) the com m issioner shall adopt regulations setting out the 

standards, criteria, and definitions o f  terms that apply to im plem ent the filing 

o f  applications for, and the review  and certification of, discovery [OIL AND 

GAS ROYALTY] certifications under this paragraph;

(5) notwithstanding and in lieu o f a requirement in the leasing method 

chosen o f  a minimum fixed royalty share, or the royalty provision o f  a lease, for leases 

unitized as described in (p) o f  this section, leases subject to an agreem ent described in 

(s) or (t) o f  this section, or interests unitized under AS 31.05, the lessee o f all or part o f 

an oil or gas field identified in this section that has been granted approval o f  a written 

plan submitted to the Alaska Oil and Gas Conservation Comm ission under 

AS 31.05.030(i) shall, subject to (dd) o f  this section, pay a royalty o f  five percent on 

the first 25,000,000 barrels o f  oil and the first 35,000,000,000 cubic feet o f gas 

produced for sale from that field that occurs in the 10 years following the date on 

which the production for sale commences; the fields eligible for royalty reduction 

under this paragraph, all o f  which are located within the Cook Inlet sedim entary basin, 

were discovered before January 1, 1988, and have been undeveloped or shut in from at 

least January 1,1988, through D ecem ber 31 ,1997, are

(A) Falls Creek;

(B) Nicolai Creek;

(C) North Fork;

(D) Point Stariclikof;

(E) Redoubt Shoal; and

(F) W est Foreland;

(6) notwithstanding and in lieu o f a requirement in the leasing method

chosen o f  a minimum fixed royalty share, or the royalty provision o f  a lease, for leases 

unitized as described in (p) o f  this section, leases subject to an agreem ent described in 

(s) or (t) o f  this section, or interests unitized under AS 31.05, the lessee o f  all or part o f 

an oil field located offshore in Cook Inlet on which an oil production platform
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specified in (A), (C), or (E) o f  this paragraph operates, or the lessee o f all or part o f  the 

field located offshore in Cook Inlet and described in (G) o f this paragraph,

(A) shall pay a royalty o f five percent on oil produced from the 

platform if  oil production that equaled or exceeded a volum e o f 1,200 barrels a 

day declines to less than that amount for a period o f  at least one calendar 

quarter, as certified by the Alaska Oil and Gas Conservation Commission, for 

as long as the volum e o f  oil produced from the platform  remains less than

1,200 barrels a day; the provisions o f this subparagraph apply to

(i) Dolly;

(ii) Grayling;

(iii) King Salmon;

(iv) Steelhead; and

(v) Monopod;

(B) shall pay a royalty calculated under this subparagraph if  the 

volume o f oil produced from the platform that was certified by the Alaska Oil 

and Gas Conservation Comm ission under (A) o f  this paragraph later increases 

to 1,200 or more barrels a day and remains at 1,200 or more barrels a day for a 

period o f at least one calendar quarter; until the royalty rate determined under 

this subparagraph applies, the royalty continues to be calculated under (A) o f 

this paragraph; on and after the first day o f the month following the month the 

increased production exceeds the period specified in this subparagraph, the 

royalty payable under this subparagraph is

(i) for production o f  at least 1,200 barrels a day but not 

more than 1,300 barrels a day - seven percent;

(ii) for production o f  more than 1,300 barrels a day but 

not more than 1,400 barrels a day - 8.5 percent;

(iii) for production o f more than 1,400 barrels a day but

not more than 1,500 barrels a day - 10 percent; and

(iv) for production o f  more than 1,500 barrels a day -

12.5 percent;

(C) shall pay a royalty o f five percent on oil produced from the
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1 platform if  oil production that equaled or exceeded a volume o f 975 barrels a

2 day declines to less than that amount for a period o f  at least one calendar

3 quarter, as certified by the Alaska Oil and Gas Conservation Commission, for

4 as long as the volume of oil produced from the platform remains less than 975

5 barrels a day; the provisions of this subparagraph apply to

6 (i) Baker;

7 (ii) Dillon;

8 (iii) XTO.A; and

9 (iv) XTO.C;

10 (D) shall pay a royalty calculated under this subparagraph if  the

11 volume o f oil produced from the platform that was certified by the Alaska Oil

12 and Gas Conservation Commission under (C) o f  this paragraph later increases

13 to 975 or m ore barrels a day and remains at 975 or more barrels a day for a

14 period o f  at least one calendar quarter; until the royalty rate determined under

15 this subparagraph applies, the royahy continues to be calculated under (C) o f

16 this paragraph, on and after the first day o f  the month following the month the

17 increased production exceeds the period specified in this subparagraph, the

18 royalty payable under this subparagraph is

19 (i) for production o f  at least 975 barrels a day but not

20 more than 1,100 barrels a day - seven percent;

21 (ii) for production o f  more than 1,100 barrels a day but

22 not m ore than 1,200 barrels a day - 8.5 percent;

23 (iii) for production o f  more than 1,200 barrels a day but

24 not m ore than 1,350 barrels a day - 10 percent; and

25 (iv) for production o f  m ore than 1,350 barrels a day -

26 12.5 percent;

27 (E) shall pay a royalty o f five percent on oil produced from the

28 platform if  oil production that equaled or exceeded a volume o f  750 barrels a

29 day declines to less than that amount for a period o f  at least one calendar

30 quarter, as certified by the Alaska Oil and Gas Conservation Commission, for

31 as long as the volum e o f oil produced from the platform remains less than 750
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