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Senate Bill 303 
Sponsor Statem ent

Sponsor Statement for Senat: Bill 303,“An Act relating to the Big Game Commercial 
Services Board and to the regulation of big game hunting services; and providing for an 
effective date.”

This bill would re-establish the Big Game Commercial Services Board to oversee an 
important industry that exists largely on the basis of a healthy wildlife population. The 
board was allowed to sunset a decade ago, and in the following years, professional 
hunters, wildlife biologists, public and private land mangers and the hunting public 
themselves have discovered the problems associated with a decentralized, uncoordinated 
system of licensing and regulating guides and transporters.

An audit commissioned by the 23rd Alaska Legislature and released in December, 2003, 
recommends the board be re-established. Auditors concluded after extensive interviews 
with affected agencies, land owners and hunters that wildlife populations would benefit 
from more coordinated enforcement of existing laws, and that consumer protection and 
hunter-client safety could be improved. The Alaska Board of Game has also asked 
repeatedly that a guide licensing board be re-established.

This bill would create a seven-member board within the Department of Community and 
Economic Development. Two members would represent active registered guides, one 
member would represent a licensed transporter, one member would be assigned by the 
Board of Game, two members would represent private landholders, and one member 
would represent the public. The bill also increases from $1,0C0 to $5,000 the maximum 
civil penalty for disciplinary purposes.
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M E M O R A N D U M February 17, 2004

SUBJECT: Sectional Summary of SB 303; An Act relating to the Big Game 
Commercial Services Board and to the regulation of big game 
hunting services and transportation services 
(Work Order No. 23-LS 1655\A)

TO: Representative Ralph Samuels 
Attn: Henry Webb

FROM : George Utermohli 
Legislative Courrf*

You have requested a sectional summary of SB 303; an Act relating to the Big Game 
Commercial Services Board and to the regulation of big game hunting services and 
transportation services.

As a preliminary matter, note that a sectional summary of a bill is not an authoritative 
interpretation of the bill. The bill itself is the best statement of its contents.

Throughout the bill wherever the terms "registered guide" or "master guide" are used in 
statute they are replaced by "registered guide-outfitter" and "master guide-outfitter," 
respectively.

Section 1 of the bill amends AS 08.01.010(7) to provide that the centralized licensing 
provisions of AS 08.01 apply to the Big Game Commercial Services Board that is created 
in sec. 3 of the bill.

Section 2 of the bill sets out the sunset date of the Big Game Commercial Services Board 
as June 30, 2007.

Section 3 of the bill adds news sections to AS 08.54 to create the Big Game Commercial 
Services Board, to set out the qualifications of the seven members of the board, and to 
provide that the board is to receive assistance, information, and data from certain state 
agencies.

Section 4 of the bill amends AS 08.54.600 to provide for the transfer of responsibility for 
licensing and regulation of big game commercial services from the Department of 
Community and Economic Development to the Big Game Commercial Services Board.
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Sections 5 and  6 of the bill amend AS 08.54.605(a) and (c) respectively to insert the 
terms "registered guide-outfitter" and "master guide-outfitter" in lieu of "registered 
guide" or "master guide," respectively.

Section 7 of the bill amends AS 08.54.610 to provide for the transfer of responsibility for 
licensing and regulation of registered guides from the Department of Community and 
Economic Development to the Big Game Commercial Services Board and to replace the 
terms "registered guide" or "master guide" with "registered guide-outfitter" and "master 
guide-outfitter," respectively.

Section S of the bill amends AS 08.54.620 to provide for the transfer of responsibility for 
licensing and regulation of class-A assistant guides from the Department of Community 
and Economic Development to the Big Game Commercial Services Board and to replace 
the terms "registered guide" or "master guide" with "registered guide-outfitter" and 
"master guide-outfitter,” respectively.

Section 9 of the bill amends AS 08.54.630 to provide for the transfer of responsibility for 
licensing and regulation of assistant guides from the Department of Community and 
Economic Development to the Big Game Commercial Services Beard and to replace the 
term "registered guide" with "registered guide-outfitter."

Section 10 of the bill amends AS 08.54.640(a) to replace the term "registered guide" with 
"registered guide-outfitter."

Section 11 of the bill amends AS 08.54.640(b) to transfer authority from the department 
to the Big Game Commercial Services Board to adopt regulations regarding the 
suspension of guide licenses held by person who are or become law enforcement officers 
and to replace the teim "registered guide" with "registered guide-outfitter."

Section 12 of the bill amends AS 08.54.650(c) to provide that the Big Game Commercial 
Services Board may specify the information to be supplied in transporter activity reports.

Section 13 of the bill amends AS 08.54.660 to provide that the Big Game Commercial 
Services Board shall approve the renewal of registered guide-outfitter licenses and 
transporter licenses and to replace the term "registered guide" with "registered guide- 
outfitter."

Sections 14 and 15 of the bill amend AS 08.54.670 and 08.54.680(b), respectively, to 
replace the term "registered guide" with "registered guide-outfitter."

Sections 16 and 17 of the bill amend AS 08.54.710(a) and (b), respectively, to provide 
that the Big Game Commercial Services Board is responsible for imposing disciplinary 
sanctions upon persons licensed under AS 08.54.

Section 18 of the bill amends AS 08.54.710(c) to raise the maximum civil fine that can



be imposed by the Big Game Commercial Services Board from $5,000 to $10,000 and to 
provide that the Big Game Commercial Services Board is responsible for imposing 
disciplinary sanctions upon persons licensed under AS 08.54.

Section 19 of the bill amends AS 08.54.710(d) to provide that the Big Game Commercial 
Services Board shall permanently revoke a transporter license or any class of guide 
license if the board finds after a hearing that the license was obtained through intentional 
misrepresentation and to provide that the Big Game Commercial Services Board is 
responsible for imposing disciplinary sanctions upon persons licensed under AS 08.54.

Sections 20, 21, and 22 of the bill amend AS 08.54.710(e), (h), and (i), respectively, to 
provide that the Big Game Commercial Services Board is responsible for imposing 
disciplinary sanctions upon persons licensed under AS 08.54.

Section 23 of the bill amends AS 08.54.720(a) to provide that it is unlawful for a person 
licensed under AS 08.54 to fail to report a violation of a state game, guiding, or 
transportation services statute by a client or employee within 4u days after the violation. 
Also, the term "registered guide" is replaced with "registered guide-outfitter" in several 
places.

Section 24 of the bill amends AS 08.54.720(f) to provide that the Big Game Commercial 
Services Board is responsible for suspending guide licenses and transporter licenses when 
ordered by a court.

Section 25 of the bill amends AS 08.54.730 to provide that the Big Game Commercial 
Services Board may obtain an injunction to halt certain violations of AS 08.54.

Section 26 of the bill amends AS 08.54.740(a) to replace the term "registered guide" with 
"registered guide-outfitter."

Section 27 of the bill amends AS 08.54.750 to make technical changes necessary to 
conform to the replacement of the term "registered guide" with "registered guide- 
outfitter" and with the transfer of authority from the Department of Community and 
Economic Development to the Big Game Commercial Services Board.

Section 28 of the bill adds a new sut section to AS 08.54.750 to provide that transporters 
must provide advance notice to the Department of Community and Economic 
Development before providing transportation services in a guide use area.

Section 29 of the bill amends AS 08.54.760(a) to make technical changes necessary to 
conform to the replacement of the term "registered guide" with "registered guide- 
outfitter" and with the transfer of authority from the Department of Community and 
Economic Development to the Big Game Commercial Services Board.
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Sections 30 and 31 of the bill amend AS 08.54.770 and 08.54.790(2), respectively, to



make technical changes necessary to conform to the replacement of the term "registered 
guide" with "registered guido-outfitter."

Section 32 of the bill amends AS 08.54.790 by adding a definition of "board."

Sections 33 - 37 amend AS 16.05.407(a), 16.05.407(f), 16.05.408(a), 16.05.408(c), and 
AS 23.10.055, respectively, to make technical changes necessary to conform to the 
replacement of the term "registered guide" with "registered guide-outfitter."

Section 38 of the bill amends AS 39.50.200(b) by adding the Big Game Commercial 
Services Board to the list of boards and commissions whose members are subject to 
public officers financial disclosure.

Section 39 of the bill amends AS 41.23.420(d) by substituting the Big Game Commercial 
Services Board for a reference to the Department of Community and Economic 
Development.

Section 40 of the bill amends AS 44.62.330(a)(35) by substituting the Big Game 
Commercial Services Board for a reference to the Department of Community and 
Economic Development in the list of agencies that are subject to the administrative 
adjudication provisions of the Administrative Procedure Act.

Section 41 of the bill repeals AS 08.54.680(a), relating to financial responsibility 
requirements for registered guides and transporters.

Section 42 of the bill provides for the initial appointment of the members of the Big 
Game Commercial Services Board.

Section 43 of ' ’■ bill is the Savings Clause.

Section 44 of the bill provides that secs. 42 and 43 of the bill take effect immediately.

Section 45 of the bill provides that the remaining provisions of the bill take effect on the 
day that the Big Game Commercial Services Board holds its first meeting.

If I may be of further assistance, please advise.

GU:med
04-198.med
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March 18, 200?

Senate President, Gene Therriault 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, AK 99801-1182

House Speaker Pete Kott 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, AK 99801-1182

Dear Senator Therriault and Speaker Kott:

The Board of Game met in Anchorage from March 6 - March 15,2003. One of the 
miscellaneous topics discussed in detail was the necessity for the reestablishment o f a Big 
Game Commercial Services Board. The Board would once again like to request that this 
issue be seriously considered by the Legislature.

The Board of Game and the Department of Fish and Game are responsible for managing 
Alaska’s varied wildlife resources. While the Department has the responsibility for 
implementation of the state’s management programs, the Board has the responsibility for 
establishing hunting and trapping regulations in concert with the dictates of the 
Constitution and the statutes. We are also responsible for identifying and establishing 
intensive management programs, predator control programs and plowing through 
convoluted subsistence processes and procedures to establish coherent wildlife 
management policies and programs. One of the biggest stumbling blocks has been the 
inability of the state to establish some reasonable controls on the guiding and transporter 
industries.

Unregulated guiding operations and uncontrolled access by transporters to the remote 
areas of our state have created significant and unnecessary conflicts. Congestion, wanton 
waste, complaints from clients, safety concerns and major conflicts with local hunters has 
created a climate of hostility in some areas. In addition, the present situation does little to 
improve the image of Alaskan fish and wildlife management programs and the users 
dependent on them.

The most logical solution is to recreate a Board that has the function of overseeing the big 
game guiding and transporter industries. Standards for licensing of guides, safety 
standards, testing where appropriate, monitoring and investigating client complaints, 
enforcing reporting requirements and the establishment and enforcement of ethics 
standards are some of the responsibilities that could be delegated to a Commercial 
Services Board.

i
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With the complexities surrounding wildlife management in Alaska today, it only makes 
sense to exercise some regulatoiy control over all substantial commercial and non­
commercial activities that create serious user conflicts and contribute to growing 
management problems. In addition, the maintenance of both healthy and well-regulated 
guide and transporter industries are important to the state.

Thank you for considering this recommendation from the Board o f Game.

Sincerely,

cc: Senator Scott Ogan 
Representative Bud Fate 
Acting Commissioner Kevin DuSy
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S ec . 08 .54 .790 . D E F IN IT IO N S . In th is chapter,
(1 ) “ big gam e” m eans b row n  bear, grizzly  b e a r , ca ribou , m oose , b la c k  b ea r, b ison , S itk a  b lack ta il deer, e lk , 

m o u n ta in  goa t, m usk-ox , and m oun ta in  o r D ali sh eep ; “b ig  gam e” in c lu d es w o lf  and  w o lv e rin e  w hen  taken  u nder 
h u n tin g  regu la tions;

(2 ) “b ig  gam e hun ting  se rv ice” m eans a se rv ice  fo r  w hich the p ro v id e r o f  the se rv ice  m u s t o b ta in  a reg istered  
gu ide, c la s s-A  assistan t guide, o r  ass istan t gu ide licen se ; “ b ig  gam e hun ting  se rv ice” in c lu d es  gu id ing  serv ices and  
o u tf ittin g  serv ices;

(3 ) “ co m pensa tion" m eans paym en t fo r se rv ice s  inc lud ing  w ages o r o th e r re r '-m e ra tio n  b u t no t includ ing  
re im b u rsem en t fo r ac tu a l expenses incurred ;

(4 ) “departm en t"  m eans th e  D epartm en t o f  C o m m u n ity  and  E co n o m ic  D eve lo p m en t;
(5 ) “ field” m eans an  a rea  o u ts id e  o f  e s tab lish ed  year-round  d w ellin g s, bu s in esses , o r  o ther d eve lopm en ts  

u su a lly  associa ted  w ith  a  city , tow n , o r  v illage; “ fie ld ”  d o es no t in c lude  p e rm an en t ho te ls  o r  ro ad h o u ses  o n  the s ta te  
ro ad  sy s te m  or sta te  o r  federa lly  m ain ta ined  airpo rts ;

(6 ) “ gam e m anagem en t u n it"  m eans one  o f  th e  2 6  g eog raph ic  a reas  d e fin ed  b y  th e  B o a rd  o f  G am e fo r gam e 
m an ag e m en t purposes;

(7 ) “ gu ide" m eans to  p rov ide , fo r co m p en sa tio n  o r w ith the in ten t o r  w ith  an  ag reem en t to  rece iv e  
co m p en sa tio n , serv ices, equ ipm ent, o r facilities to  a  b ig  gam e  hun te r in th e  fie ld  by  a  p e rso n  w ho  accom pan ies  o r  is 
p re se n t w ith  the b ig  gam e  hun ter in  th e  field  e ither p e rso n a lly  o r th rough  an  a ss is tan t; in  th is parag raph , “se rv ices” 
in c lu d es

(A ) con trac ting  to  gu ide  o r  ou tfit b ig  gam e hu n ts ;
(B ) stalk ing , pu rsu ing , track ing , k illing , o r a ttem p tin g  to kill b ig  gam e;
(C ) packing , p rep arin g , sa lvag ing , o r  ca rin g  fo r m eat, excep t th a t w h ich  is  req u ired  to  p ro p erly  and  safely  

lo ad  th e  m ea t on  the m o d e  o f  tran spo rta tion  being  u sed  by  a  transporter;
(D ) field  p repara tion  o f  troph ies, inc lud ing  sk in n in g  and  cap ing ;
(E ) selling , leas ing , o r  ren tin g  goods w hen  th e  tran sac tio n  o ccu rs  in  th e  fie ld ;
(I7) using gu id in g  or o u tfitting  equ ip m en t, in c lu d in g  spo tting  sco p es and  fire a rm s , fo r th e  ben e fit o f  a 

h un te r; an d
(G ) p rov id ing  cam p ing  o r  hun ting  eq u ip m en t o r  supp lies w hich  a re  a lread y  lo ca ted  in  the field ;

(8 ) “ ou tfit”  m eans to  p rov ide , fo r co m p en sa tio n  o r  w ith  th e  in ten t to  rece iv e  c o m p en sa tio n , se rv ices, supp lies, 
o r  fa c ilitie s  to a  b ig  gam e  hun ter in  the fie ld , by  a  p e rso n  w ho neither acco m p an ies  n o r is p re se n t w ith the  b ig  gam e 
h u n te r in  th e  field  e ith e r p e rsona lly  o r by  an a ss is tan t;

(9 ) “ tran spo rta tion  serv ices” m eans th e  ca rr iag e  fo r co m pensa tion  o f  b ig  gam e  h u n te rs , th e ir equ ipm en t, o r  
b ig  g a m e  an im als harvested  by  hun ters to , from , o r  in th e  field ; " tran sp o rta tio n  se rv ice s”  docs n o t inc lude  the 
c a rr iag e  by  a irc ra ft o f  b ig  gam e h u n te rs , th e ir eq u ip m en t, o r b ig  gam e an im als  ha rv es ted  b y  h u n te rs

(A ) on nonstop  flights be tw een  airpo rts  lis ted  in  th e  A laska  su p p lem en t to  the A irm e n ’s G u id e  pub lished  
by th e  F ed e ra l A v ia tion  A dm in istra tion ; o r

(B ) by an  a ir  tax i ope ra to r o r  a ir ca rrie r for w h ich  th e  carriag e  o f  b ig  g am e  h u n te rs , th e ir  eq u ipm en t, o r b ig  
gam e an im a ls  harvested  by  hun ters is o n ly  an  in c id en ta l po rtio n  o f  its business; in  th is su b p a rag rap h , “inc iden ta l”  
m eans tran sp o rta tio n  p rov ided  to  a  b ig  gam e hun ter b y  an  a ir  tax i o p e ra to r o r  a ir c a rr ie r  w ho  d o e s  not

(i) charge  m ore  than  th e  usual ta r if f  o r  ch arte r ra te  fo r the  ca rr iag e  o f  b ig  gam e hun ters, th e ir 
equ ipm en t, o r  b ig  g am s an im a ls  ha rv es ted  by  hun te rs; o r

(ii) advertise  tran sp o rta tio n  se rv ices  o r  b ig  gam e hun tin g  se rv ice s  to  th e  pub lic ; in th is su b ­
subparag raph , "ad v e rtise"  m ean s so lic itin g  b ig  gam e h u n te rs  to  b e  c u s to m ers  o f  an  a ir taxi 
o pe ra to r o r  a ir  ca rr ie r  fo r the p u rp o se  o f  p rov id ing  a ir tran sp o rta tio n  to , from , o r  in th e  field  
th rough  the u se  o f  p rin t o r e lec tro n ic  m ed ia , in c lu d in g  ad v e rtis in g  a t tra d e  show s, o r  the use o f  
h un t b ro k e r se rv ices o r  o ther p ro m o tio n a l serv ices.
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October 16, 2003

Members o f  the Legislative Budget 
and Audit Committee:

In accordance with the provisions o f  Title 24 o f the Alaska Statutes, the attached report is 
submitted for your review.

DEPARTMENT OF COMMUNITY AND ECONOMIC DEVELOPMENT 
DIVISION OF OCCUPATIONAL LICENSING 

GUIDES AND TRANSPORTERS

October 16, 2003

Audit Control Number

08-30025-03

This audit report addresses the specific areas related to game guiding enforcement such as 
determining the implications the absence o f a board has had on enforcement o f  current 
guiding statutes and regulations; assessing the sufficiency of current-level enforcement 
activity related to illegal guiding; and, presumably, game violations. In addition, we 
reviewed the permit and evaluation process used by the various federal agencies in their 
respective game management areas.

In our opinion, the public protection and consumer safety aspects o f the current guide service 
statutes should be improved. The legislature should also consider reestablishing a 
guide/transporter service licensing board.

The audit was conducted in accordance with generally accepted government audit standards. 
Fieldwork procedures utilized in the course o f developing the findings and discussion 
presentco in this report are discussed in the Objectives, Scope, and Methodology section.

Pat Davidson, CPA 
Legislative Auditor
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Q BJECTIVES. SCOPE. AND METIH

In accordance with Titles 24 o f the Alaska Statutes and a special request o f the Legislative 
Audit and Budget Committee, we conducted a review o f the licensing and/or permitting of 
guides and transporters by the Dwision o f Occupational Licensing; Division o f Mining, 
Land, and Water; federal agencies such as the National Park Service, National Wildlife 
Refuge, United States Forest Service; and, Bureau o f Land Management.

Objectives

Our specific audit objectives were:

1. To determine the implications the absence o f a board has had on enforcement o f current 
guiding statutes and regulations.

2. To assess the sufficiency of current-level enforcement activity related to illegal guiding 
violations by both licensed and unlicensed guides.

3. To determine the purpose for transporter activity reports and if  these reports are 
sufficiently comprehensive and timely to meet achieve the intended purpose.

Scope:

We focused our review on the permitting process by state and federal agencies during 2002 
and 2003, hunt reports and transporter activity reports in 2002, and complaint case 
investigation from 1997 to 2003.

Methodology:

To accomplish the audit objectives, the following documents were reviewed:

• Applicable federal regulations and state guiding/transporter statutes and regulations

• Other states’ guide-outfitter statutes and regulations

• Annual reports

• Licensing and investigation files for guides and transporters

• Professional hunter publications

c 2002 Sunset Review o f the Colorado Office o f  Outfitters Registration



We also compared 1995 provisions o f the former Big Game Commercial Services Board 
(BGCSB) statute and regulations with the currently active guide/transporter statutes and 
regulations.

We interviewed the following individuals:

• Members o f the Alaska Professional Hunters Association

• Staff o f the Division o f Occupational Licensing, Department o f Community and 
Economic Development

• Staff o f the Division o f Mining, Land and Water, Department o f Natural
Resources

• Staff o f the Division o f Fish and Wildlife Protection, Department o f Public Safety

• Staff at the Department o f Fish and Game

• Staff o f the U.S. Forest Service, National Park Service, U.S Fish and Wildlife
Service, and U.S. Department o f the Interior’s Bureau of Land Management

Additionally, we conducted a survey o f guide and transporter clients. Our survey sought 
responses to issues such as consumer protection, safety, fair guide practices, and overall hunt 
experiences.

- 2 -



Q RG A N IZA T IO N  AND FU N C T IQ JvJ

The Big Game Commercial Services Board (BGCSB) was allowed to sunset on June 30, 
1994. Under AS 08.03.020, the board continued in existence until June 30, 1995 in order to 
conclude its administrative operations. Chapter 33, Section 3, SLA i 996 transferred the 
board’s regulatory responsibility for guides and transporters to the Department o f Commerce 
and Economic Development (DCED).1 Guides and transporters are regulated by the 
department through the Division o f Occupational Licensing (OccLic).

A licensing examiner at OccLic is assigned the function o f administering and grading the 
guide and game management unit examinations, issuing initial and renewal licenses for all 
classes o f guides and transporters, reviewing hunt and transporter activity reports from guide 
and transporter licensees, and referring violations to the investigation section.

An investigator at OccLic is assigned to conduct investigations o f complaints received from 
guide and transporter clients, other guides and transporters, the licensing examiner, and other 
state or federal agencies. Investigations resulting in accusations2 are sent to the Attorney 
General’s office for review and acceptance. The accusation is then filed and sent to the 
respondent3 who may request a hearing or default by not responding.

Duties o f DCED

DCED’s statutory responsibilities include:

1. Preparing, grading, and administering a qualification examination for a registered guide 
license and a certification examination for each game management units where registered 
guides intend to provide big game hunting services.

2. Issuing registered guide, master guide, class-A assistant guide, assistant guide, and 
transporter licenses.

3. Compiling, maintaining, and publishing an annual roster o f registered guides and master 
guides licensed.

4. Impose appropriate disciplinary actions on a guide and transporter licensee.

'.  T he departm ent w as renam ed D epartm ent o f  C om m unity and Econom ic D evelopm ent in 1999.

2 A ccording to Black's law  dictionary, Centennial Edition (1891- 1991), an accusation  is defined as "A formal charge 
against a person, to the effect that he is guilty o f  a punishable offense, laid before a court or magistrate having 
jurisdiction to inquire into the alleged crime. "
3 A ccording to Black's law  dictionary, Centennial Edition (1891- 1991) a respondent is “ In appellate practice, the 
party who contends against an appeal or the party against whom the appeal is taken."

- 3 -



5. Requiring that an applicant seeking issuance or renewal o f any class o f guide or 
transporter licenses provide a signed statement declaring whether his right to obtain a 
hunting, guiding, outfitting, or transporting license has been revoked in Alaska or any 
other state and Canada.

6. Regularly disseminating information regarding examinations and other qualifications for 
all classes o f guide licenses to the residents of the rural areas o f the state.

7. Adopting procedural and substantive regulations.

8. Administering examinations for registered guides at least twice a year.

- 4 -



g A C K G R O U N P  IN FO R M A T IO N

Alaska Statutes 16.05.407 and .408 require nonresident U.S. citizens and nonresident foreign 
nationals to be accompanied by a licensed guide when hunting specified species of big game 
in Alaska.4 To hunt brown bear, grizzly bear, mountain goat or sheep in Alaska, nonresident 
U.S. citizens must obtain services o f a guide unless they are accompanied by a state resident 
over 19 years o f age who is within the ",second degree o f kindred. "5 In addition to game 
listed for nonresident U.S. citizens, hunters who are foreign nationals must be accompanied 
by a licensed guide to hunt black bear, bison, caribou, deer, elk, moose, musk ox, wolf,6 or 
wolverine.

In 1973. the Legislature established the Guide Licensing anu Control Board

In 1973, the legislature created the Guide Licensing and Control Board (GLCB).7 The board 
was responsible for establishing guidelines for different classes o f guide licenses, defining 
unlawful acts, and providing for the disciplining o f guides. The board also had the authority 
to regulate guide activities through the adoption o f regulations.

The prime sponsor o f the legislation testified that the purpose o f the board was to better 
manage the state’s fish and game, in addition to seeking out competent guides for licensure. 
The board o f seven was to be made up o f "no more than three”  individuals who were guides 
and the remaining four members were to have "general knowledge o f the game resources o f 
the state." All members were required to have "a minimum o f 10 years residence in the 
state. "

In 1976, the Legislature authorized establishment o f Exclusive Guide Areas

In 1976, the legislature authorized the establishment o f exclusive guide areas (EGAs).8 
Under the authority o f the new law, GLCB adopted regulations to establish a more uniform 
and consistent criteria for awarding EGAs that included a point system based on 
demonstrated prior hunting or guiding experience in a given region or area.

4 L icensed G uide refers to all licensing  categories: a registered guide, m aster gu ide, c lass A assistant guide, and 
assistan t guides. C lass A assistants and assistan t guides are typically  em ployed by a registered  o r m aster guide.

5 A ccording to an A laska D epartm ent o f  Fish and G am e hunter inform ation publication , a second-degree o f  kindred 
m eans in relation to the hunter. The o ther individual m ay be: father, m other, b ro ther, sister, son, daughter, spouse, 
g randparent, grandchild , b rother-in-law , sister-in-law , son-in-law , daughter-in -law , father-in-law , m other-in law, 
stepfather, stepm other, stepsister, stepbrother, stepson, o r stepdaughter.

6 A guide is not required  for hunting w olves in G am e M anagem ent U nits 13, 19, and  20.

7 C hap ter 17, SLA  1973

8 C hap ter 133, SLA  1976
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Under the EGA system, licensed guides were given exclusive rights to conduct commercial 
hunts within a designated geographic area. Assignment o f EGAs was done after the board 
evaluated criteria such as occupancy, historical use, and financial value o f the guide’s 
infrastructure in an area.

After nine years o f litigation, the Alaska Supreme Court declared EGAs unconstitutional

In April 1979, a licensed guide and lodge owner named Owsichek filed a lawsuit in Superior 
Court challenging the constitutionality o f EGAs. Owsichek sought authorization from GLCB 
to guide clients in a specific region and had been denied permission because another guide 
had exclusive rights to guide in that same area o f the state.

In October 1988, the state Supreme Court issued a decision that the statute and related 
regulations establishing EGAs were unconstitutional. The court determined that EGAs were 
contrary to the “common use clause” provision of the Alaska Constitution since they 
provided big game guides the exclusive use o f state resources in perpetuity.

EGAs had been granted to big game guides based on a seniority system. Big game guides 
were not required to pay any fees to the state for the EGAs nor were they restricted as to how 
long they could use the area. GLCB allowed guides to transfer or sell EGAs to other guides 
for a profit as though it were private property in which the state had no interest.

Justice Rabinowitz, in writing for the unanimous court, found this aspect o f EGAs of 
particular concern. He stated in the court’s opinion:

Nothing in this opinion is intended to suggest that leases and exclusive concessions 
on state lands are unconstitutional. The statutes and regulations o f the Department o f 
Natural Resources authorize leases and concession contracts o f limited duration, 
subject to competitive bidding procedures and valuable consideration. ... In contrast, 
EGAs are not subject to competitive bidding, provide no remuneration to the state, 
are of unlimited duration, and are not subject to any other contractual terms or 
restrictions. Rather, ... they are granted essentially on the basis of seniority, with no 
rental or usage fee, for unlimited duration, and are administered in such a way that 
guides may transfer them for a profit as if they owned them. In these respects the 
EGAs resemble the type o f royal grants the common use clause [o f the state 
constitution] expressly intended to prohibit. Leases and concession contracts do not 
share these characteristics, [emphasis added]

Even before the Owsichek decision was issued, the legislature had begun to reconsider public 
policy related to the guiding industry. In May 1988, the legislature established the Interim 
Task Force on Guiding and Game. The central objective o f the task force was to examine the 
various problems and issues surrounding the commercial taking o f big game in the state. The 
task force was also directed to evaluate how to deal with the businesses or professions that 
provided goods and services to big game hunters in the state.
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At this time, GLCB was dealing with problems such as:

1. the best way to regulate air taxi operators who were operating very much like guides -  
calling themselves “outfitters;”

2. complaints from the general public that the current system of licensing guides or 
obtaining an EGA required an individual to “have the right connections” rather than 
necessarily being qualified to operate in a given area; and,

3. problems the Division o f Fish and Wildlife Protection was having in enforcing guiding 
laws, due to the vague way in which they were written. The enforcement problems were 
due in large part to the difficulty in defining what constituted unlicensed guiding activity.

The legislative task force was given the responsibility to examine these problems and 
develop a proposed alternative regulatory approach. The task force recommended a new 
regulatory game board should be established with expanded regulatory authority over 
guide-outfitters (the new term for guides) and a newly designated licensing group -  
transporters.

Creation o f the Big Game Commercial Services Board and the licensing o f transporters

In 1989, the legislature established a new board with expanded authority in the wake o f the 
Owsichek decision and other changes taking place in the guiding industry. The new board 
was named the Big Game Commercial Services Board (BGCSB). The name change reflected 
the expanded scope o f the board’s authority which, in addition to licensing guides and their 
assistants, now also licensed individuals who provided transportation services to hunters.

New legislation allowed for the establishment o f guide use areas (GUAs)9 which would 
pemiit certain license holders to guide in designated geographic areas within the state’s 26 
Game Management Units (GMU). GUAs would be assigned to guide-outfitters on a 
nonexclusive merit basis, replacing the unconstitutional EGA system.

The BGCSB legislation also restricted the commercial use o f the term “outfitter” only to 
licensed guides, resulting in a new statutory title o f guide-outfitter. This was done to reduce 
confusion over what services a consumer could expect when contracting for a big game hunt 
in Alaska. The term outfitter was used in most other licensing jurisdictions for an individual 
who performed services similar to those provided by guides in Alaska. Previously, some 
individuals who were not licensed guides, but were operating as unlicensed transporters, had 
begun using the term outfitter in their advertising.

Like its GLCB predecessor, BGCSB was organizationally placed under the auspices o f the 
Division o f Occupational Licensing in the Department o f Commerce and Economic

'J G U A s, curren tly  used, w ere developed by the A laska D epartm ent o f  Fish and  G am e at the request o f  the 
L egislative T ask Force on  G uiding and G am e.
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Development.10 The legislature, in intent language accompanying the legislation creating the 
board, stated it wanted BGCSB to establish a resource-based management system for 
allocating big game hunting opportunities among guide-outfitters.

The BGCSB oversight regimen was to:

1. Provide for the conservation o f the game resources.

2. Provide for equal opportunity to all qualified guide-outfitters when access to hunting 
rights are assigned or reassigned.

3. Provide financial compensation to the state for the commercial harvest o f Alaska's big 
game resources to be used for game management purposes.

4. Designate the Alaska Department o f  Fish and Game as the lead agency to formulate 
guide use areas within the department’s game management units.

5. Provide for long-term stability and economic health o f  any commercial industry' utilizing 
big game resources.

6. Include recommendations from private and public land owners in order to ensure 
statewide applicability.

The Department o f Fish and Game, Department o f Natural Resources, and Department o f 
Public Safety were tasked with providing the board with information, data, or technical 
assistance for the purpose o f licensing and regulating activities o f  guide-outfitters, assistant 
guides, and transporters

Under BGCSB guide-outfitters were certified to tiuide in any area for which they qualified

It was not until January 1992 that GUA maps were first developed. The first regulations 
establishing how guide-outfitters could apply and qualify to operate in a GUA were nc; fully 
in place until January 1993. In July 1993, the Division of Occupational Licensing began 
assigning areas, on a non-restricted basis, to licensed guide-outfitters. Under the BGCSB 
reguladons guide-outfitters could obtain permits for up to three GUAs, as long as they met 
the qualification requirements to operate in that area. Between July and October o f 1993, the 
division had assigned 720 GUAs to over 300 licensed guide-outfitters.

BGCSB was not extended beyond 1993. new guide oversight statutes were adopted in 1996

After being established in 1989, the BGCSB was scheduled to terminate on June 30, 1993. 
The 1993 legislature did not extend the termination date o f the board. Accordingly, BGCSB

10 The D epartm ent o f  C om m erce and Econom ic D evelopm ent has since been  renam ed the D epartm ent o f  
C om m unity and Econom ic D evelopm ent.
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entered its “wrap-up” year and, as provided by statute, was set to cease operations 
June 30, 1994.11 The 1994 legislature extended the termination to June 30, 1994 which 
extended the effective close-out to the end o f FY 95.12 Under HB 102, the 1995 legislature 
sought to extend the board to 1998, but the measure died in committee.

In 1996, the legislature developed new statutes for the oversight o f guides (the term guide- 
outfitter was dropped) and transporters.13 The Division o f Occupational Licensing (OccLic) 
continued to have the administrative responsibility for regulating guiding and transporting 
activities under the new oversight regimen. Many o f the statutory and regulatory 
requirements previously vested with the BGCSB were eliminated, particularly some specific 
practices that had been previously listed as unethical.14

Specific responsibilities o f  BGCSB or board-implemented requirements that were eliminated 
include:

• coordination responsibilities with other state agencies such as the Department of Fish and
Game, the Department o f Natural Resources, and the Department o f Public Safety.

• various detailed operating standards that were previously set out in regulations.

• requirements that guide-outfitters submit a detailed operational plan to OccLic for each
area they were authorized to guide hunters.

• statutory requirements that a guide’s license .e  revoked for violation o f federal game 
laws.

11 U nder AS 08 .03 .020(a), upon term ination , a board w as allow ed to "continue in existence until June 30 o f  the next 
succeeding year f o r  the purpose o f  concluding its affairs. "
12 C hap ter 95, SL A  94

13 C hap ter 33, SL A  96

1-1 T he B G C SB  regulation  addressing  eth ics reads as follows:

12 A AC 38 .650  GUIDE OUTFITTING ETHICS Register 129, April 1994. “ Unethical activity" includes I ) failing to 
assist the Department o f  Fish & Game, Public Safety, and Commerce & Economic Development in determining the 
truth o f  any statements; 2) not fu lly  cooperating with state and federal wildlife officials, not abiding by and advising 
clients and personnel o f  a ll applicable conservation and game statutes and regulations, or condoning a violation o f  
them; 3) misrepresenting or not clearly defining rates, accommodations, and sendees to prospective clients before 
booking and acceptance o f a deposit, or otherwise misleading prospective clients through false or fictitious 
advertising; 4) failing to make financial restitution to a client fo r  a breach o f  contract by the guide-outfitter or the 
guide-outfitters' employees, i f  the breach is not attributable to fault o f  the client.
U nder current regu lations, above item s three and four arc no longer listed as unethical activ ities. A ccordingly, as 
d iscussed  in the tex t under R ecom m endation No. I , the D ivision o f  O ccupational L icensing does not believe it has 
the regulatory  au thority  to  p roceed  against guides w hen receiving com plain ts from clients about contract breach or 
failure o f  a  gu ide  to deliver prom ised services.
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Guides and transporters continued to be required to file activity reports with OccLic. These 
reports are required to be completed for each compensated hunt by guides and on an annual 
basis for transpc rters.

Regulation o f guiding activity on federal land was left mostly to a variety o f federal agencies

With the termination o f a centralized guide board much o f the regulation o f guides and 
transporters fell on, or remained with, various federal agencies. The president o f the Alaska 
Professional Hunters Association estimated that as much as 40% of all guiding activity takes 
place on lands managed by federal agencies. These lands are regulated by a variety o f  federal 
agencies, as follows:

1. Federal Wildlife Refuges -  The U.S. Fish and Wildlife Service (USFWS) administers 
guiding activities on 16 federal wildlife refuges in the state.

2. National Parks -  The National Park Service (NPS) administers guiding activities or: the 
ten national parks located in the state.

3. National Forests -  The U.S. Forest Service (USFS) administers guiding activities carried 
out on lands in the Chugach and Tongass National Forests.

4. Other Federal Lands -  Guiding activities conducted on other federal lands in the state -  
not in national refuges, parks, and forests -  are administered by the Bureau o f Land 
Management (BLM).

Each federal agency brings a slightly different perspective to guide regulation. With the 
exception o f BLM, the agencies begin with a primary focus on the client-hunter and the 
aesthetics o f his or her experience. That is, the primary objective o f  NPS, USFWS, and 
USFS is to provide enjoyable and safe access to game in the national park, refuge, or forest.

USFS uses a carrying capacity analysis to determine the level o f permitting activity in 
national forests. In determining how many guides are allowed to operate in the national parks 
and refuges, NPS and USFWS essentially adopted the state’s old EGA concept. These two 
federal agencies: limit the number o f guides that are allowed to operate; give each guide an 
exclusive area within the park or refuge; impose an extensive number o f  detailed operating 
requirements on the guides selected; and, if  guides are found in violation o f  the agency’s 
operating agreements, they may be subject to losing their right to guide altogether. See 
Exhibit 1, for an expanded discussion o f how the various federal agencies regulate big game 
guide operations.
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Exhibit 1

Federal Agencies Regulate Guides in a Slightly Different Ways

F o u r  fed e ra l re s o u rc e  a g e n c ie s  re g u la te  a n  e s t im a te d  4 0 %  o f  the g u id in g  a c tiv ity  in  the  s ta te  th ro u g h  a v a r ie ty  
o f  p e rm its , le a se s , c o n c e s s io n a ire  a g re e m e n ts , a n d  o th e r  c o n tra c tu a l  d o c u m e n ts . E a c h  fe d e ra l a g e n c y  re q u ire s  
g u id e s  to  su b m it a  d e ta i le d  o p e ra t in g  p la n  w h ic h  o u tlin e s  su c h  th in g s  a s  th e  n u m b e r  o f  h u n te rs  th e y  p la n  on 
g u id in g  in sp e c if ie d  se a s o n , h o w  fo o d  w ill b e  s to re d , h o w  w a s te  p ro d u c ts  w ill b e  d is p o se d  o f, e tc . T h e  a g e n c ie s  
a ls o  re q u ire  th e  g u id e  to  su b m it a sa fe ty  p la n  o u tl in in g  h o w  th e y  w ill  re s p o n d  to v a r io u s  h e a lth  e m e rg e n c ie s  o r 
p o s s ib le  h u n tin g  a c c id e n ts  th a t  m a y  tak e  p la c e  in  th e  fie ld . A ll a g e n c ie s  re q u ire  g u id e s  to  p ro v id e  p r o o f  o f  
in s u ra n c e  fo r a  m in im u m  o f  $ 3 0 0 ,0 0 0  in  lia b il ity  c o v e ra g e . A n d , o f  c o u rs e  g u id e s  m u s t sh o w  e v id e n c e  o f  
h a v in g  a  v a lid  b u s in e s s  lic e n se  a n d  th e  n e c e ss a ry  s ta te  g u id e  o r  t r a n s p o r te r  lic e n se . S p e c if ic  re q u ire m e n ts  o f  
e a c h  fe d e ra l a g e n c y  a re  a s  fo llo w s:

N a tio n a l P a rk  S e rv ic e  CNPS) -  T h e  p a rk  s e rv ic e  is su e s  e x c lu s iv e  c o n c e s s io n  c o n tra c ts  to  h u n tin g  g u id e s  an d  
in c id e n ta l b u s in e s s  p e rm its  (IB P )  to  tra n sp o rte rs . C o n c e s s io n  c o n tra c ts  a re  a w a rd e d  th ro u g h  a  c o m p e tit iv e  
p ro c e s s . N P S  p re p a re s  a prospectus th a t  o u tl in e s  th e  re q u ire m e n ts  fo r  o p e ra tio n s . In te re s te d  in d iv id u a ls /e n tit ie s  
a p p ly  b y  s u b m it t in g  w rit te n  p ro p o s a ls  th a t re s p o n d  to  th e  e v a lu a tio n  c r i te r ia  o f  th e  prospectus. IB P s are  
g e n e ra l ly  is su e d  in  a  n o n c o m p e tit iv e  m a n n e r  a n d  g e n e ra lly  w ill b e  is su e d  a s  lo n g  a s  th e  c o m m e rc ia l  a c tiv ity  is 
p e rm it te d  u n d e r  p a rk  re g u la tio n s .

C o n c e s s io n  c o n tra c ts  a re  is su e d  fo r f iv e -y e a r  p e r io d s  an d  re n e w e d  b y  c o m p e tit iv e  se le c tio n . I t m a y  a ls o  be  
t r a n s fe r re d  o r  a s s ig n e d  w ith  p r io r  w rit te n  a p p ro v a l o f  N P S . O u tf i t te r  a n d  g u id e s  h a v e  re c e iv e d  preferential right 
to  re n e w a l o f  c o n tra c t. C o n c e ss io n  c o n tra c t f ra n c h ise  fee is b a se d  u p o n  c o n s id e ra t io n  o f  th e  p ro b a b le  v a lu e  to 
th e  c o n c e s s io n a ire  o f  th e  v a lu e  o f  th e  p r iv ile g e  g ra n te d  b y  th e  c o n tra c t.

U n ite d  S ta te s  F o re s t S e rv ic e  (U SE S ') -  T h e  F o re s t S e rv ic e  re q u ire s  a  S p e c ia l U se  P e rm it  (S U P ) fo r  a ll g u id e s  
a n d  o u tf it te rs . T ra n s p o r te rs  p ro v id in g  o n ly  p o in t to  p o in t s e rv ic e , su c h  a s  a i r  tax i o p e ra to rs  a re  n o t re q u ire d  to 
h a v e  a  sp e c ia l u se  p e rm it. H o w e v e r , an  a ir  c a r r ie r  a d v e r tis in g  h u n ts  is  c o n s id e re d  a n  o u tf i t te r  a n d  m u s t h a v e  a 
S U P . P e rm its  a re  is su e d  b y  th e  re s p e c tiv e  ra n g e r  d is tr ic t  o ff ic e  fo r  a  te rm  o f  o n e  y e a r  fo r tw o  c o n se c u tiv e  y ea rs . 
A  fiv e  y e a r  p e rm it m a y  b e  is su e d  o n ly  a f te r  a p e rm it te e  re c e iv e s  tw o  y e a rs  o f  s a t is f a c to iy  e v a lu a tio n s  by  U S F S . 
C o m p e tit iv e -u s e  p e rm its  a re  is su e d  o n ly  w h en  th e re ’s  a  n e e d  to  l im it th e  n u m b e r  o f  g u id e s /o u tf i t te r s  in an  a rea . 
In  a d d it io n , th e  U S F S  u ti liz e s  th e  c a rry in g  c a p a c i ty  to  d e te rm in e  th e  n u m b e r  o f  p e rm its  th a t  c a n  b e  is su e d  in 
e a c h  g u id e  u se  a re a s .

U .S . F ish  &  W ild life  (U S F W S ) -  T h e  F ish  a n d  W ild life  s e rv ic e  is su e s  s p e c ia l u se  p e rm its  fo r th e  16 n a tio n a l 
w ild l if e  re fu g e s  (N W R ) lo c a te d  in A la sk a . U S F W S  h a s  id e n tif ie d  9 9  g u id e  u se  a re a s  (G U A ) w ith in  th e  re fu g e s , 
a n d  w ith  o n e  e x c e p tio n  e a c h  G U A  is a s s ig n e d  e x c lu s iv e ly  to  a  s in g le  g u id e . A n  in d iv id u a l o r  e n ti ty  m ay  a p p ly  
fo r  a s  m a n y  a s  10 G U A s  b u t c a n  o n ly  b e  a w a rd e d  a  lim it o f  a rea s . T h is  m o d e l w a s  s im ila r  to  th a t u se d  b y  the 
o ld  G u id e  L ic e n s in g  a n d  C o n tro l B o ard .

P e rm its  a re  is su e d  o n  a  c o m p e tit iv e  bas is . T h e  a p p lic a n t’s p ro p o s a l is r e v ie w e d  b y  a  p a n e l w h ic h  ra n k s  th e  
p ro p o s a l b a se d  on  s e v e n  c r i te r ia  w ith  e s ta b lish e d  ra n k in g  fac to rs . P e rm its  a re  is su e d  fo r  f iv e  y e a rs  a n d  a re  
re n e w a b le  fo r a n  a d d it io n a l f iv e  y e a rs  i f  a ll te rm s  a n d  c o n d itio n s  h a v e  b e e n  c o m p lie d  w ith  a n d  a re c o rd  o f  
s a t is f a c to ry  p e r fo rm a n c e  m e t d u r in g  th e  in itia l te rm  o f  the p e rm it.

B u re a u  o f  L an d  M a n a g e m e n t (B L M ) -  T h e  b u re a u  issu es  a  s p e c ia l re c re a tio n  p e rm it  (S R P ) to  in d iv id u a ls  
w a n tin g  to  c a rry  o u t g u id in g  a c tiv it ie s  on  fed e ra l la n d s  o u ts id e  o f  n a tio n a l p a rk s ,  w ild l if e  re fu g e s , an d  fo res ts . 
S u c h  p e rm its  a re  g e n e ra l ly  is su e d  o n  a  f irs t co m e  firs t s e rv e  b a s is  fo r  a te rm  o f  five  y e a rs . T h e  p e rm it is 
v a lid a te d  a n n u a lly . V a lid a t io n  is d e p e n d e n t u p o n  p a y m e n t o f  a n n u a l fees , su b m is s io n  o f  b o n d s  ( i f  re q u ire d ) , 
p o lic ie s ,  l ic e n se s , a n d  re c e iv in g  a  s a t is fa c to ry  ra tin g  o r  p ro b a tio n a ry  an n u a l p e r fo rm a n c e  ra tin g . P e rm its  m a y  be  
is su ed  o n  a  c o m p e tit iv e  b a s is  w h en  a n  a re a ’s d e s ire d  u se  le v e l h as  b e e n  re a c h e d . T h e re  a re  c u rre n tly  no  B L M  
la n d s  in  A la sk a  re q u ir in g  c o m p e tit iv e  b id d in g  fo r an  S R P .
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Carrying out game management through guide oversight typically means limiting access

In a 1990 report to the 16th Legislature, the legislative task force stated the foremost purpose 
o f any regulatory oversight system for guides was the "conservation and management o f big 
game resources. " The report also stated in its preface that the directive to the task force had 
been to "forge a new resource-based management system fo r  allocating big game hunting 
opportunities among guide-outfitters."
This task force statement, regarding the allocation o f opportunities among guides, reflects the 
central game management strategy involved with the regulation o f the profession. Advocates 
for establishing more oversight o f guides, in order to address game management concerns, 
invariably turn to the necessity o f restricting commercial opportunities involved with guiding 
and transporting services. The 1990 task force stated it was important that a new guide 
oversight system "ensure a viable industry, clearly basing any free market restrictions on 
wildlife management concerns ". [emphasis added]

Imposing free market restrictions in the interest o f game management was ostensibly the 
central rationale: (1) for the establishment o f EGAs under GLCB prior to the Owsichek 
decision; (2) for the establishment o f GUAs; and, (3) behind the 1998 Board o f Game (BOG) 
resolution, See Exhibit 2, asking the legislature to reestablish a board for "review o f the 
number o f current operations. ”
Limiting access is also seen as a wav to develop a healthy, “world-class” industiy15

Restricting the number o f guides that can operate in a given region is also seen as a way to 
enhance and improve the guiding industry in Alaska. The guiding oversight structure o f 
British Columbia, Canada, has been cited by knowledgeable guides as an example o f a 
regulatory approach that has resulted in the development o f a healthy, “world-class” big 
game guiding industry.

A prominent feature o f  the British Columbia system is use o f exclusive guide areas. There 
are 245 guide-outfitters licensed to guide resident and nonresident hunters in an exclusive 
guide area with clearly defined and legally described boundaries within the province.16

Federal land managers, when taking over more responsibility for allocating regions to guides, 
in large part stayed with the precepts o f the state’s old EGA structure; because by doing so, 
this would not only limit the impact on game resources but also would, in their view, 
promote a better wilderness experience. A big concern o f these managers is their agency’s

15 W e estim ate that the guid ing  industry  in A laska takes in over S40 m illion annually . T h is  estim ate is based on the 
average  am oun t paid for a guided hunt reported by o u r survey respondents w hich  is m ultiplied by approxim ately 
5 ,000 activ ity  reports received by the D ivision o f  O ccupational L icensing each year. (See page 27, A ppendix A)

16 T h e  inform ation cam e from  httn://w lanvvw w .uov.hc.ca/fw /hom e/beeom inu m tide ou tlitter.h tm  (Septem ber 23, 
2003), a B ritish  C olum bia governm en t w ebsite. T he w ebsite goes on to state tha t guide areas vary considerably  in 
size and  availab ility  o f  big gam e species. G uide ou tfitters in the province hire abou t 1,100 assistant guide." each year 
and gu ide approx im ate ly  4 ,500  hunters annually .
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Exhibit 2

Board of Game Has Repeatedly Sought Establishm ent of 
Oversight Board for Guides and T ransporters

A March 18, 2003 letter from Board of Game Vice-Chair Sominerville to House Speaker Kott and 
Senate President Therriault stated in part

[The board o f game is] responsible for identifying and establishing intensive management 
programs, predator control programs and plowing through convoluted subsistence processes 
and procedures to establish coherent wildlife management policies and programs. One o f  the 
biggest stumbling blocks has been the inability o f  the state to establish some reasonable 
controls on the guiding and transporter industries, [emphasis added]

Unregulated guiding operations and uncontrolled access by transporters to remote areas o f  
our state have crated significant and unnecessary conflicts. Congestion, wanton waste, 
complaints from clients, safety concerns and major conflicts with local hunters has created a 
climate o f hostility in some areas. In addition, the present situation does little to improve the 
image o f  Alaskan fish and wildlife management programs and the users dependent on them.

The most logical solution is to recreate a Board that has the function o f overseeing the big 
game guiding and transporter industries. Standards for licensing o f guides, saj'ety standards, 
testing where appropriate, monitoring and investigating client complaints, enforcing 
reporting requirements and the establishment and enforcement o f ethics standards are some 
o f the responsibilities that could delegated to a [guide] board.

Earlier, in May 2002, Board of Game Chair Giussendorf submitted board resolution 
98-127 which asked chairpersons of the Senate and House Resources Committees to reinstate a guide 
board, and even suggested that it would be most appropriate to place the board under the “auspices of 
the Alaska Department of Fish and Game.” The cited resolution stated in part...

...the board has received requests and concerns from guides and the public regarding 
commercial guiding, outjitting, and transporting activities and the impact that these activities 
have on game resources o f Alaska and hunt conditions.

... the Board o f Game requests that the legislature reinstate the Big Game Commercial 
Services Board or incorporate that responsibility to an existing board or agency, and

...that the legislature delegate authority over guides, outfitters, and transporters to a Big 
Game Commercial Services Board and that a review o f  the number o f  current operations to 
be considered to be a priority fo r  that board, [emphasis added]
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inability to limit transporter17 activity in the parks and refuges. This activity is seen as being 
beyond the control o f the managers. They see its growth as threatening the aesthetic 
appreciation o f  the wilderness experience, because too many other hunters and users are 
being brought out to their lands at the same time. These managers would welcome a more 
vigorous state regulatory regimen over such activity, as a way to restrict transporter 
operations in their areas.

Representatives of the Alaska Professional Hunters Association (APHA) believe that 
reestablishment of restricted guide areas, if  not EGAs, is critical to improving the guiding 
industry in Alaska. From their perspective, such action will give guides more o f a stake in 
not only the number o f  game animals in their territory, but also in the size o f the animals.

In APHA’s view, the relaxed licensing and area assignment regimen that has been put in 
place since the sunset of BGCSB has been counterproductive to developing a healthy, viable 
guiding industry in Alaska. They recognize the constitutional defects in the old system, but 
believe an area assignment process could be established that satisfies the requirements set out 
by Justice Rabinowitz, in Owsichek, and presumably pass constitutional review.

17 Acco rd ing to ou r survey approx im ate ly 66% o f the clien ts o f transporters arc A laskan residents.
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T > E PO R T  C O N C L U S IO N C

The primary objective o f our review was to evaluate what impact, if  any, has the absence of a 
professional licensing board for guides had in the enforcement o f  guiding and game statutes 
and regulations. As part o f this objective, we were directed to evaluate the sufficiency o f 
investigative and legal support related to the regulation o f guiding and if penalties and 
enforcement mechanisms, currently available, are appropriate.

A secondary objective o f  our review was to evaluate the purpose and need for transporter 
activity reports -  specifically, if  the reports are sufficiently comprehensive and timely to 
accomplish reporting objectives.

As discussed in the Background Information section, with the termination o f  Big Game 
Commercial Services Board (BGCSB), oversight o f  licensed guides, assistant guides, and 
transporters has been left, for the most part, to the various governmental land-owner agencies 
at the state and federal level: (1) the National Park Service (NPS), (2) the U.S. Fish and 
Wildlife Service (USFWS), (3) the U.S. Forest Service (USFS), (4) the Bureau o f Land 
Management (BLM), and, at the state level, (5) the Department o f Natural Resources’ 
Division o f Mining, Land and Water.

In this decentralized, uncoordinated regulatory climate, we were repeatedly told by various 
agencies that they would welcome a more vigorous, centralized licensing and regulatory 
board in order to better carry out oversight over transporters, and to a lesser extent, licensed 
guides.

Guiding activities that take place in national parks, wildlife refuges, and forests were, with 
the exception o f transporter activity, still highly regulated. Staff o f NPS, USFWS, and 
USFS -  utilizing many o f the operating restrictions and requirements that were part o f 
BGCSB regulations -  has put in place systems emphasizing hunter safety and maximization 
o f  the “wilderness experience.” To a large extent, these agencies also provide an avenue for 
handling client complaints.

Most guiding activity takes place on state land. This activity is regulated primarily under the 
guiding statutes and regulations initiated after the sunset o f  BGCSB. As discussed on the 
following page, because o f this, guiding is being done with less emphasis on consumer 
protection or hunter-client safety.

Annual activity reports from transporters are sufficient for occupational licensing purposes 
for which they are being used. Although the reporting requirements for guides is relatively 
more stringent, we do not see a clear reason why guide activity information needs to be 
collected as often as is currently required.



Overall, the oversight o f guides and transporters has lessened without a licensing board

New statutes and regulations put in place with the termination o f BGCSB are not as rigorous 
as those that existed when the board was in place. Because o f the way in which statutes and 
regulations are currently structured, the Division o f  Occupational Licensing (OccLic) has 
difficulty imposing any disciplinary actions against guides or transporters who may be 
operating in an unsafe or unethical manner.

We reviewed all complaints received by OccLic involving guides and transporters between 
1997 and through 2003. A total o f  50 complaints were received from clients about guides. 
For the 34 cases closed at the time at fieldwork, 12 had been closed because OccLic had no 
authority in statute or regulation to proceed against the guide involved.18 Most, if  not all, of 
these cases could likely have been more vigorously investigated under the prior BGCSB 
regulations and statutes. Primarily, the less stringent guide ethics requirements currently in 
place, undercut the division’s authority and ability to actively investigate hunter-client 
complaints about guide activities.19

Under current statutes and regulations, put in place after the sunset o f BGCSB, hunter safety 
is less o f a priority. Present statutes require only the assistant guide to have a first aid card 
issued by the Red Cross or a similar organization at initial licensure. Previously, all licensees 
were required to obtain such certification. Cardiopulmonary Resuscitation (CPR) 
certification is also not required for licensure o f all guides. There is no requirement upon 
license renewal that any licensee possess current certification on first aid and CPR. In other 
jurisdictions that license guides, such requirements are a standard.

As discussed in the Background Information section, consumer protection and safety were 
more o f a priority under the former BGCSB. Unethical activity20 was clearly defined in 
statutes, and guide ethic standards were established in regulations. For example, under 
BGCSB, guides were required by law to have a signed written contract with clients prior to

Further discussion and analysis related to our conclusions is as follows:

18 . . . .
At the tim e o f  fieldw ork, in addition to the 34 cases closed after investigative activity , ano ther six  were

adm inistratively  closed because they had been open for longer than a  year and  did no t represen t an im m inent danger
to public health .
19

O ccLic initiated licensing sanctions in ten  o f  these cases because ' guide involved had been adjudicated by the 
courts o r departm ental hearing officer as being in violation o f  a state guiuing, gam e law (s), o r rcgulation(s),
*)()

1995 A laska S tatu te 08.54 .590 (14) defined Unethical Activity as specifically  including:

( I )  a deception or misrepresentation involving prospective or actual clients either before, during, or 
following the provision o f  big game commercial services, including misrepresentations through private or 
public advertising o f  the type, duration, cost, o r conditions o f  the services (2) making a guaranty that 
species or certain number o f  species will be taken on a hunt (3) engaging in unsafe or unsportsmanlike 
activities ... including violations o f  state hunting or big game commercial services statutes or regulations 
or (4) accepting a deposit fo r  big game commercial services [without a signed written contract].
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accepting a deposit from them (see footnote 20). Now, written contracts are often not used -  
21% o f the clients we surveyed reported they did not have a written contract with their guide.

Transporter activity reports are appropriately sufficient and timely for the purposes involved

Under current regulation, licensed guides and transporters are required to file what are 
termed activity reports with OccLic. These reports set out information about what guiding 
and transporter activity is taking place, what assistants are being used, how much game is 
being taken, and other information about guide and transporter-accompanied hunters. While 
guides are required to complete their activity reports within 30 days o f the end of their hunt, 
transporters are only required to file an activity report annually.

The primary use of these reports is for OccLic internal review and investigative purposes. 
When guides send in activity reports in advance o f their hunts, OccLic does check the 
intended GUA, specified in the report, against the regions qualified for the guide involved. 
According to OccLic staff we interviewed, the Department o f Fish and Game makes no use 
o f the game information set out in the reports. Transporters are not limited to specific GUAs 
and the information on their reports is typically not critical to any internal review process by 
OccLic. Accordingly, the annual reporting required o f transporters is adequate, given the 
needs of OccLic for the information.

Using an occupational guide board to manage game is problematic

Since establishment o f the original guide board in the early 1970s, game management has 
been part o f the public policy rationale for regulating guides and transporters. This may be 
attributable to finding the statute that officially recognizes and requires guiding services be 
used by certain types o f hunters in the wildlife management section of state law. The 
requirement that nonresident hunters be accompanied by guides is set out in Title 16 and 
actually predates the legislation establishing the statute that set up the first guide board.

All state and federal resource agency managers we interviewed believe that an active 
oversight board, with the authority to restrict guiding and transporting activities through the 
licensing process, would be a valuable tool in managing game resources. Specifically, most 
commented that more control was needed over the activities o f licensed transporters. Both 
federal and state resource managers saw possibilities that an active board, with broad 
authority to limit where transporters operated, could be valuable in reducing pressure on 
game resources21.

The Board o f Game (BOG) has repeatedly taken the position that a guide board would help 
them in their job of managing the state’s game resources. Since 1998, on three separate 
occasions, BOG has either adopted a formal resolution or written a letter to legislative 
leaders asking that a guide board be reestablished. On each of these occasions, BOG stated

21 U sing  the addresses o f  clients obtained  for o u r survey, A laska residents are a m ajority  o f  the transporter’s clients, 
w hile non-A laskans arc a m ajority  o f  a gu ide’s clients.
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such a board was needed to alleviate and better manage the impacts that guides and 
transporters were having on state game resources. This emphasis on a guide board’s 
prospective impact o f game management is particularly reflected in the text o f  former BOG 
Chairman Grussendorf s letter which suggested that any such reconstituted board be placed 
under the auspices of the Department o f Fish and Game.

When implementing a drawing permit hunt for brown bears in the Haines area (Game 
Management Unit 1D), the BOG findings stated that "a lack o f [a guide services board] and 
the inability to limit the scope o f operation pertaining to individual big game commercial 
service providers has detrimentally affected guide hunter allocation. " Accordingly, the 2002 
board limited nonresidents to 20 bear permits, to be distributed on the basis o f a drawing.

Utilizing an occupational licensing board, to achieve game management objectives, may 
limit employment access to the profession. One o f the primary responsibilities o f any 
occupational board is to enhance public health and safety by setting and maintaining 
minimum competency requirements for the profession. In Alaska’s sunset process, one o f the 
criteria used to evaluate a board is “ the extent to which the board, commission that regulates 
entiy into an occupation or profession has presented qualified applicants to serve the 
public”22.
Imposing dual responsibilities on an occupational board to issue licenses to all individuals 
that meet the minimum competency requirements for licensure, while at the same time 
restricting employment opportunities to meet game management objectives, would be 
difficult. While it is likely a EGA-like system could be developed that would pass 
constitutional review, it is just as likely that many o f the individuals currently licensed as 
guides, or many assistants who aspire to be licensed guides, will be prevented from operating 
because o f a return to restricted operational access to state-owned lands.

Essentially, land-management agencies at both the state and federal levels, are acting in a 
game management role through the restrictions they place on permits and the number o f 
permits they issue in a given area. A reestablished guide board, with statutes and regulations 
updated to include business best practices, would improve the tools available to land 
managers regarding the quality o f the licensed guides to whom they issue permits. But, we 
believe the current separation o f game management objectives (currently done by the land 
managers) from an occupational licensing function is prudent.

22 Alaska Statute 44.66.050(c)(7)
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The legislature should consider enhancing the public protection and consumer safety aspects 
o f  current guide sendees statutes. Additionally, the legislature should consider reestablishing 
a izuide/transporter services licensing board.

After BGCSB ceased to operate at the end FY 95, new statutes and associated regulations 
were put in place by the legislature and DCED, respectively. The statutes and regulations set 
the parameters for guiding practices in Alaska. With the new statutes and regulations, key 
requirements and standards which had previously existed under the auspices o f  the board 
were no longer in place. Many o f the omitted requirements were key to enhancing consumer 
protection and safety. Additionally, some o f the missing requirements promoted more 
compliance among guides and transporters with land and game management requirements.

Key requirements, currently no longer in place with the sunset o f BGCSB, are as follows:

1. There are no “business ethics” standards established for how guides must conduct their 
operations. Previously, BGCSB adopted guide-outfitting ethics included what could be 
termed “best practice” provisions. These unethical activities included the following 
practices:

• misrepresenting or not clearly defining rates, accommodations, and services to 
prospective clients before booking and acceptance o f a deposit

• misleading prospective clients through false or fictitious advertising

• failing to make financial restitution to a client for a breach o f contract by the 
guide-outfitter or the guide-outfitter employees, if  the breach is not attributable to the 
fault o f the client

• contracting for more hunts or for more hunters at any one time than the guide-outfitter 
or the guide-outfitter employees can adequately serve

• not maintaining and providing livestock, mechanical equipment, hunting and camping 
gear, food supplies, and cooking facilities o f a quality and condition necessary to 
provide services equal to or better than those described in the guide-outfitter’s 
advertising, correspondence, verbal declaration, or contractual agreements.

Currently, no such “best practices” regulation is in place. As a result, OccLic 
investigators have no basis to proceed on many of the various complaints received by the

Recommendation No. I



division. Previously, OccLic investigators could conduct a formal investigation o f many 
o f  the practices which might serve as a basis for some licensing action against the guide 
or transporter involved. Now, typically OccLic must advise people with these type o f 
complaints to consult their contract and take costly legal action against the individual 
involved.

An example o f the above “best practice” situation in our guide survey is that o f a client 
who had contracted for and prepaid for a hunt scheduled after the September 11, 2001 
terrorist attack. Pie canceled his trip but was denied a refund or a rescheduled hunt. The 
client filed a complaint with OccLic, and the division was forced to advise the 
complainant that there was no administrative basis for possible sanction under current 
statutes and regulations.

2. Requirements for GUA registration have been significantly reduced. Qualifying to 
register for GUAs has become much easier under the new regulations. Guides are no 
longer required to:

• Provide proof of access to land. Previously, guides were required to provide evidence 
that they had appropriate authority to operate in their assigned GUA. For federal lands 
the guide had lo file, with OccLic, documentation showing they had authority from 
the federal agency involved. For individuals operating on state lands, the guides had 
to show they had the necessary permits from DNR.

It is unlawful, under current statute, to knowingly enter or remain without a prior 
authorization while providing big game hunting services on private land only. There 
are a number o f guides currently delinquent in payment o f their DNR land use permits 
and using state land without appropriate permits which are, accordingly, in trespass 
status. Although state law requires payment-in-ftill o f all license fees before a license 
is renewed,23 it does not require guides to be current on fees owed for special or land 
use permits issued by DNR. There is currently no statutory licensing requirement 
tying the guide’s outstanding state land use permit fee with their license issuance or 
renewal.

® Submit an operational plan for the GUA. Previously, guides were required to file an 
operational plan w ;th OccLic outlining how they intended to operate within their 
assigned region(s). Submission o f  operational plans for GUAs is no longer required.

Plans were required to include such information as: (1) the location and type o f base 
camps to be used; (2) the estimated number o f clients to be guide-outfitted; (3) big 
game species to be hunted and the estimated number o f  animals to be taken; and, (4) 
methods used to transport people, equipment, and supplies. Additionally, previous 
regulations had sanctions in place, and would give OccLic a basis for investigative

23 AS 08.54.660 (b)4

- 2 0 -



action, in the event a guide deviated from an operations plan without notifying the 
department.24

Under current statutes and regulations, a guide only needs to notify OccLic within 
30 days before conducting big game hunting services in his authorized GUA. 
Annually, he is required to submit his registered guide number, guide areas 
registering for, and the location o f his camp. Guides operating on federal lands are, 
comparatively, very regulated. Many o f the requirements that were dropped by the 
state after the board’s termination can be found in various federal permits and/or 
concessions. Currently, guides who hunt on federal land are required to submit 
operational plans with very similar content.25

• Hold valid first aid and cardiopulmonary resuscitation (CPR) certification. 
Previously, guides were required to obtain and maintain appropriate certification in 
first aid and CPR training. They were required to show documentation o f such 
certification to OccLic to keep their license in good standing. As with the operational 
plan requirements, this is a standard requirement for guides seeking operating 
permits from federal resource agencies -  but is not necessary for conducting hunts on 
state-owned lands. Currently, only the assistant guide is required by statute to have a 
first aid card issued by the Red Cross or a similar organization. The CPR 
requirement was eliminated for all classes o f guides.

3. License sanctions for multiple consumer complaints or federal violations are no Ionizer in 
place. Under the prior BGCSB statutes, following a hearing, the board could discipline 
guides after receiving written complaints from clients from three separate hunting parties 
over a two-year period. Also, a guide or transporter previously faced possible sanctions 
from BGCSB if they violated federal game laws or guide services regulations. Current 
state law and regulation have no such provisions. OccLic cannot sanction a guide or 
transporter who has violated a federal game law unless the court orders license 
suspension or revocation as part o f its sentencing

4. Civil fines for violations o f guide statutes reduced dramatically26. Currently, a guide or 
transporter violating professional statutory provisions can be fined up to a maximum of 
$1,000. Under BGCSB regimen the maximum fine was set at $30,000.

w 12 A AC 38.880, GROUNDS FOR REVOCATION OR SUSPENSION OF A USE AREA REGISTRATION, 
Register 129, April 1994

(a) The board will, in its discretion, revoke or suspend a use area registration fo r  the following reasons:...
(2) a deviation from an operations plan without notifying the department under 12 AAC 38.830(b).

25 The mandatory operating plan must include, as an example, the fo llow ing : !) the uses allowed, the total amount o f  
use authorized, in terms o f  sendee days, hunts, or other appropriate unit o f  measure...; 3) description o f  authorized 
area o f  use; 4) liability insurance ...; 8) operating and safety p l a n s I I )  compliance with federal, state, and local 
laws and ordinances.
26 To prov ide a perspective on the S I ,000 Fine, the average cost o f a guided hunt based on ou r survey results is over 
S7.500.
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5. Qualification examination is required only for registered guides. Qualification
requirements under BGCSB oversight were more stringent. Under BGCSB regulations, 
both assistant and registered guides were required to pass an examination that included an 
oral examination for the guide-outfitter category. Currently, only the registered guide is 
required to take a qualification and GUA examination. Class-A assistant guides, and 
assistant guides, do not have to pass a qualification examination; all that is required is for 
them to pay die necessary licensing fee and certify they have had some hunting 
experience in the state.

6. Scope o f services for guides and transporters. The BGCSB established license 
requirements for guides and those individuals who provided transportation services to 
hunters. While the current licensing structure maintains both guide and transporter 
licenses, there is a lack o f clear distinction between the services that can be provided by a 
guide versus a transporter. Both the Department o f Public Safety, Fish and Wildlife 
officers and OccLic investigators report difficulties in investigating potential violations o f 
transporters providing guide services because they view the current statutes as vague and 
complicated.

Revisions to current state law and regulation could put back in place important consumer 
protection and hunter safety elements that previously existed but are currently absent. While 
a guiding industry oversight board is not necessary to address the concerns set out above, a 
licensing-oriented board will likely provide a more dynamic regulatory regimen -  allowing 
the revision of regulations on a regular basis to enhance professionalism by guides, consumer 
protection, and hunter safety. Accordingly, we further recommend that the legislature 
consider amending the current guide and transporter statute to reestablish a guide service 
licensing board
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A P P E N D IC E C

As part o f our audit, we surveyed guide and transporter clients regarding their concerns on 
issues such as consumer protection, safety, and fair trade practices related to big game 
hunting and transportation services. We also asked about their overall hunt experience and 
the related costs.

Identifying the clients to survey was a two-step process. First, guides27 and transporters were 
randomly selected from the Division o f  Occupational Licensing database. Then client names 
were selected from either the hunt reports submitted by guides or from activity reports 
submitted by transporters. There were 332 guide client surveys and 165 transporter client 
surveys distributed.

Appendix A reports the results o f the guide surveys. A total o f  158 (48%) guide-clients 
responded to the 332 surveys distributed.

Appendix B reports the results o f  the transporter surveys. A total o f 50 (31%) 
transporter-clients responded to the 165 surveys distributed.

In both appendices, the number o f responses will not reflect the total number o f surveys 
received since some questions may have multiple responses.

27 Guide under th is con tex t means both registered and master guides who arc the o n ly ones w ith  au tho rity to contract 
fo r guided hunts.
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Appendix A

Department o f  Community and Economic Development
Guide Clients -  Survey Results

Question No. 1 -  Did you have a written contract with the guide?

Responses Number Percent

K Yes 123 79.00%

B No 32 21.00%

Question No. 2 -  Were you satisfied that you received all o f the hunt and camp services set 
out in the contract?

Responses Number Percent

Yes 116 94.00%

■ No 7 6.00%
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Question No. 3 - If you did not receive all the services that were contracted for, please list or 
summarize deficiencies. Some of the comments on deficiencies are listed below:

Appendix A

Department o f  Community and Economic Development
Guide Clients -  Survey Results

• No place or way to dry clothes. Lack o f communication between camps. Guide 
didn 't want to get game animal out and had to flag airplane to get guide to get 
animals out.

• The combination brown bear and caribou hunt in 1998 was contracted with 
master guide. Master gidde dropped client o ff with another guide. Expected client 
to cany his gear and guide supplies equipment a couple o f miles to make camp. 
Guide was supposed to fly  back every day and bring supplies. Never showed up 
fo r 5 days. Showed up on 6th day and client told guide to bring him back to 
Anchorage.

• They advertised home cooked meals, shower, sauna, their own string o f mountain 
horses. But I  was stuck with two boys that never cooked a meal, they boiled some 
water, most o f the time I  fixed peanut butter and je lly sandwiches. I f  you will take 
the time to watch the video I  am sending you and read my letter and daily notes 
you will understand why I  am upset.

• Outfitter had me with a guide who did not know the river or how to handle large 
raft. He was also arrogant and put my life in jeopardy on more than two 
occasions. Consequently we lost 5 days o f hunt or ‘A o f what I  have contracted for. 
I  have written and discussed with Alaska Fish and Game‘ and they tell me there is 
nothing they can do. This outfitter is well known and I  believe he is being 
protected.

• Lack o f equipment, guides ’ owner was physically unable to perform his duties.

1 D OL Investigator called  client in February 2003 and  indicated that he w ould in terview  the guide in M arch but did 
n ’t think he could  do anything.
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Question No. 4 -  How much did you pay your guide for your hunt?

Appendix A

Department o f  Community and Economic Development
Guide Clients -  Survey Results

Dollar Range Number Percent

0 - 2,999 18 12.00%
a 3,000 - 4,999 17 11.00%
a 5,000 - 7,999 38 25.00%

23 8,000 - 9,999 41 27.00%

10,000- 14,999 31 20.00%

ii' 15,000 and over 7 5.00%

Question No. 5 -  How much do you estimate that you spent in Alaska related to your hunt 
(excluding airfare to/from the state and guided hunt cost?

Dollar Range Number Percent

£2 0 -1 ,9 9 9 80 52.00%

■ 2,000 -  4,999 55 35.00%

□ 5,000 -  7,499 8 5.00%

□ 7,500 - 9,999 6 4.00%

10,000 and over 6 4.00%

Question No. 6 -  What was the ownership status of the land you hunted on?

Responses Number Percent
Do not know 73 42.94%
Other State Owned 25 14.71%
Alaska Native Owned 18 10.59%
N at’l Wildlife Refuge 15 8.82%
Nat’l Park Service 10 5.88%
Other Federal Land 10 5.88%
U.S. Forest Service 7 4.12%
Other 7 4.12%
State Park Service 5 2.94%
Private 0 0.00%
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Question No. 7 -  How would you rate your overall hunt experience?

Appendix A

Department o f  Community and Economic Development
Guide Clients -- Survey Results

Satisfaction Number Percent

£2 Very Satisfied 105 67.00%
a Somewhat Satisfied 33 21.00%

09 Not Very Satisfied 12 8.00%

u Not At All Satisfied 6 4.00%

Question No. 8 -  Please indicate the factors that resulted in a less than satisfactory hunt 
experience.

Responses Number Percent

Unsuccessful Hunt 12 22.0%
Lack o f game animals in the area 11 20.0%
Bad weather 6 11.0%

Other 6 11.0%

Incompetent guides and/or assistant guides 5 9.0%

Poor camp conditions (inadequate shelter, poor or limited food) 4 7.0%

Inadequate or poor equipment 4 7.0%

Put in an unsafe situation 3 5.5%

Presence o f too many other hunting parties 3 5.5%

Lack of proper physical conditioning necessary for the hunt 1 2.0%

ALASKA STATE LEGISLATURE - 2 8 - DIVISION OF LEGISLATIVE AUDIT



Appendix A

Department o f  Community and Economic Development
Guide Clients -  Survey Results

Question No. 9 -  Based on your experience with this guided hunt, how likely would you 
return in the future to hunt big game in Alaska with a guide?

Return To Alaska Number Percent

as Very Likely 119 77.00%
a Somewhat Likely 25 16.00%
H Not Likely 6 4.00%
S3 Very Unlikely 4 3.00%

Question No. 10 -  How would you rate the overall competency o f your guide and/or assistant 
guide?

Guide Competency Number Percent
62 Excellent 99 65.00%
■ Very Good 25 16.00%

a Good 15 10.00%

a Fair 8 5.00%

Poor 6 4.00%
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Appendix A

Department o f  Community and Economic Development
Guide Clients -  Survey Results

Question No. 11 -  How much contact did you have with the registered guide?

Responses Number Percent

In the field for all or most o f the time 115 76.16%

In the field less than half the time 17 11.26%

In the field at least once during the hunt 5 3.32%

Brief contact in person at the beginning/end of hunt 11 7.28%

Brief contact by phone at the beginning/end of hunt 1 .66%

No contact 2 1.32%

Question No. 12 -  Were you aware that guides are licensed by the State o f Alaska?

Responses Number Percent 

m Yes 152 99.00%

■ No 1 1.00%
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Appendix A

Department o f  Community and Economic D evelopm ent
Guide Clients -  Survey Results

Question No. 13 -  Did you file a com plaint with the State o f  Alaska, D ivision o f  
Occupational Licensing, regarding some aspect o f  your guided hunt?

Responses Number Percent

Yes 4 3.00%

■ No 148 97.00%

None o f  the clients who filed a com plaint were 
satisfied with how the com plaint was handled. 
Dissatisfaction was due to the client’s perception o f  
Occupational Licensing’s inaction and/or lax licensing 
standards.

We asked the guide clients to pro /ide any other com ments that they would like to share 
about their guided hunt experience in Alaska. Fifty-one clients provided additional 
comments, most o f  which were positive about the hunt experience, the guide’s competence 
and A laska’s scenery. Some commented that, “it  w as th e  h u n t o f  a  l i fe t im e ."  Those that 
made negative comments were typically related to unsuccessful hunts and related to either 
the lack o f  game animals or the high-price o f  the hunts.
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Appendix B

Department o f  Community and Econom ic Developm ent
Transporter Client -  Survey Results

Question No. 1 -  Did you have a written contract with the transporter?

Responses Number Percent

Yes 19 38.00%

■ No 31 62.00%

Question No. 2 -  Transporters can also provide accommodations in the field to big game 
hunters. Such accommodations can involve things as a perm anent lodge, house, or cabin 
owned by the transporter. Additionally, accommodations can be provided on a boat with 
perm anent living quarters as long as the boat is navigating salt water. W ere such 
accom m odations part o f  the transportation services you received?

Responses Number Percent

Yes 15 31.00%

n  No 34 69.00%
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Appendix B

Question No. 3 -  How much did you pay the transporter for all transportation, and if  
applicable, accommodations in the hunt area?

Department o f  Community and Economic D evelopm ent
Transporter Client -  Survey Results

D ollar Range Number Percent

2! Less than $250 0 0.00%

IS $250 - $499 11 23.00%

0 $500 - $999 8 17.00%

u $1 ,000 -$1 ,999 12 25.00%

$2,000 - $2,999 11 23.00%

S3 $3,000 - $3,999 2 4.00%

Do Not Know 4 8.00%

Question No. 4 -  Was the provided transportation part o f  a hunt contract with a guide?.

Responses Number Percent

Yes 7 14.00%

B No 43 86.00%
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Question No. 5 -  I f  transportation was part o f  the guided hunt contract, how much did you 
pay the guide for the hunt?

A ppendix B

Departm ent o f  Community and Economic Development
Transporter Client -  Survey Results

D ollar Range Num ber Percent

n Less than $3,000 5 71.72%

B $3,000 - $3,999 1 14.14%

n $5,000 - $7,999 1 14.14%

Question No. 6 - W hat mode o f  transportation was used by the guide or transporter?

Transportation Number Percent

113 Airplane 29 55.77%

B Boat 17 32.69%

a Horse 2 3.85%

a All-Terrain Vehicle 1 1.92%

Other 3 5.77%
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Question No. 7 - What was the ownership status o f  the land you hunted on?

Appendix B

Department o f  Community and Economic D evelopm ent
Transporter Client -  Survey Results

Responses N um ber Percent

Do Not Know 18 31.03%

Other State Owned 15 25.86%

National W ildlife Refuge 9 15.52%

U.S. Forest Service 5 8.62%

Other 3 5.17%

National Park Service 2 3.45%

Other Federal Land 2 3.45%

Private 2 3.45%

Alaska Native Land 1 1.72%

State Park Service 1 1.72%

Question No. 8 -  How would you rate your overall hunt experience?

Satisfaction Number Percent

Very Satisfied 35 70%

a Somewhat Satisfied 9 18%

a Not Very Satisfied 5 10%

□ Not At All Satisfied 1 2%

Some o f the reasons identified for those who 
indicated less than satisfactory hunt or transporter 
experience were: lack o f  game animals, too many 
other hunters, bad weather, or wrong location.
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Question No. 9 -  W ere you aware that transporters are licensed by the State o f  Alaska?

Appendix B

Departm ent o f  Community and Economic Developm ent
Transporter Client -  Survey Results

Responses Number Percent 

Yes 38 76.00%

H No 12 24.00%

W e asked the transporter clients to provide any other comments that they would like to share 
about their transporter or hunt experience. The following are some o f  the client comments:

• '‘''T ransporters h a ve  no  o b lig a tio n  to  s ta y  o u t o f  a rea s  w h ere  so m e o n e  is  a lrea d y
ca m p ed  o u t o r  th ey  h a ve  a lrea d y  d ro p p e d  o f f  custom ers. O th er  o u tfitte rs  a c tu a lly
la n d ed  on th e  p la c e  o u r  ten t w a s s e t  up  a n d  d ro p p ed  p e o p le  o f f  r ig h t in f r o n t  o f  us. 
This w as a su p e r  cu b  n o t a h ig h w a y .”

•  “A ll  o u tfitte rs  a n d  tra n sp o r te rs  I  s p e a k  to  w arn o f  o th er  p e o p le  g e tt in g  d ro p p e d  o f f  on  
top  o f  y o u . Is  th ere  a n y w a y  o f  d es ig n a tin g  areas, o r  h a v in g  d ro p  f e e s  in a rea s?  T ha t 
w o u ld  h e lp  d e te r  th ese  b u s in esses  f r o m  p il in g  in to  o n e  area . T h ey  w o u ld  then  b e  

fo r c e d  to  f i n d  n ew  areas. T h ey  c o u ld  c la im  th ese  a s  theirs. ”

•  "W as c h a r g e d  a  10%  su rch a rg e  f o r  m y  h u n tin g  licen se  a n d  m o o se  ta g  in I lia m n a
b eca u se  I  ch o se  to p a y  b y  c re d it card . I  w as u n d er  th e  im p ress io n  th a t h u n tin g
licen ses  a n d  ta g s  was re g u la te d  b y  th e  S ta te  o f  A la ska  a n d  th a t su rch a rg es  w ere  n o t 
a llo w e d  (even w hen p a y in g  b y  cred it ca rd ) . . . ”
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November 17, 2003

Ms. Pat Davidson, Legislative Auditor 
Division o f Legislative Audit 
PO Box 113300 
Juneau, AK 99811-3300

RE: GUIDES AND TRANSPORTERS -  PRELIMINARY AUDIT

Dear Ms. Davidson:

Thank you for the opportunity to comment on your preliminary audit report on Guides 
and Transporters. We appreciate the thoroughness o f your review and discussion o f  the 
various aspects related to this industry.

Although the Department does not support reestablishing a licensing board, we concur 
that statutes could be enhanced to provide more aggressive enforcement o f  unethical or 
unsafe practices. While we support authority for additional enforcement and for the 
public health, safety and consumer protection, we are concerned that new laws not be 
enacted which would be used to regulate the supply o f practitioners for game 
management purposes or solely for the economic benefit o f licensees.

Again, thank you for the opportunity to comment on your review and findings. I will 
make my staff available to provide information and assist the committee as requested.

Sincerely,

Edgar B latch ford 
Commissioner

cc: Rick Urion, Director
Division o f Occupational Licensing
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FRANK H. MURKOWSKI 
GOVERNOR

D E P A R T M E N T  O F  F IS H  A N D  G A M E  

O F F I C E  O F  T H E  C O M M I S S I O N E R

P.O. BOX 25526 
JUNEAU, A K  99802-5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332

November 7, 2003

Pat Davidson, Legislative Auditor 
Legislative Budget and Audit Committee 
Division o f Legislative Audit 
P.O. Box 113300 
Juneau, AK 99811-3300

Dear Mr. Davidson:

Thank you for the opportunity to review the preliminary audit report on Occupational Licensing 
and Oversight o f Alaska Big Game Guides and Transporters. Your report is accurate, thorough, 
and well-written. The Department o f Fish and Game agrees with the recommendation that the 
legislature consider reestablishment o f a guide/transporter services licensing board (Guide 
Board). Creation o f  a Guide Board with authority to regulate guide/transporter activities would 
improve wildlife management, benefit hunters, and bolster the economy o f the state.

The Guide Board should have the authority to determine how many hunters a transporter can 
drop off in an area. The Guide Board and the Board o f Game would work cooperatively to 
insure that Alaskan wildlife are harvested at the appropriate level to safeguard sustained yield, 
and that hunters can enjoy a high quality hunting experience without unnecessary crowding.

The Big Game Commercial Services Board, before it ceased to exist, did an excellent job o f 
monitoring the ethical behavior and business practices o f  guides. A new Guide Board could fill 
that same role. It is important that hunters hiring the services o f  a guide have confidence that 
their guide meets high standards o f  conduct.

Each year, about 11,000 non-residents hunt in Alaska, and about two-thirds hire a guide. Their 
activities generate over $100 million dollars to the Alaska economy, provide about 800 year- 
round jobs and many more seasonal jobs. I believe that establishing a Guide Board will help 
insure the long-term viability o f the guiding industry in Alaska.

Sincerely yours,

Wayne Regelin 
Deputy Commissioner
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Public Testimony 
CS For Senate Bill 303 

03/05/2004

Senate Resource Committee Hearing

Thankyou Mr. Chairman:

I will make my comments as brief as possible. I apologize to the committee for not being 
able to attend the last hearing, as I was in Washington DC at the time lobbying on behalf 
o f state’s wildlife grants and appropriations.

I would like to encourage the committee to consider other possibilities with which to 
regulate and control the big-game commercial service provider industry, than through the 
current legislation which creates just another public board. The legislation before you 
does not address the real and present issue o f  user-conflicts which are the central focus 
relating to problems occurring in the field, and that are associated with an aggressive 
expansion and capitalization by the industry.

A means o f  controlling the industry through joint effort between the Department o f  
Commerce and the Department o f Fish &  Game, need be considered. By crafting tools 
under statute that could limit the aggregate number o f  big-game commercial service 
providers by area - only as deemed necessary by a determination made through the 
Board o f Game process - would go much further toward arresting user-conflicts in the 
field. The legislation at present does not take that step. There is no measure within the 
current legislation that would effectively control the industry, or the conflicts its 
expansion creates.

However, if  this committee chooses to move this bill forward, I would like to sec several 
changes made:

•  1 lave a real concern as to the overly competitive nature that Sec. 29 (Pg 18,
Lines 23-31, and Pg 19, Lines 1-5) create. In my guide use area - Game 
Management Unit 13, The Nelchina Basin - where I am both a subsistence user 
and an active registered big-game guide, virtually all that we have left to hunt are 
bears. Moose and caribou are off limits to non-resident hunters and sheep are at 
very low density. Increasing competition amoung guides for the one specie that is 
the mainstay o f  our co/nmercial viability, is unacceptable. There are other ways
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within the Board o f  Game process to address an abundance o f  bears within a 
management unit, rather than increasing competition amoung commercial 
operators which already experience an overly competitive situation.

<* Slight modifications to the members portion o f the Big-Game Commercial
Services Board; Pg 2, Lines 6 and 9. Line 6, change from [one] to two 
members which are  licensed transporte rs (especially in consideration o f  
equitable ownership considering the Board’s authority over Transporter Use 
Areas -  Pg 19, Line 10). Page 2, Line 9, change from [two] to one 
representative of private landholders, and define th e  term  “ landholder”.

• Authorizing the Department to request a copy o f  a contractual agreement between 
parties (Pg 4, Lines 8-10), then becomes part o f  the public record and could be 
made available to the public and/or media per stipulations o f  the Administrations 
Act. This may be in violation o f the federal Privacy Act. I would like to know 
Department o f  Lav/’s interpretation.

•  Pg 12, Lines 4 and 5 need clear definition. What exactly does “breached a 
contract” mean? Who is the arbitrator, the Big-Game Commercial Service 
Board or the State and/or Federal judicial system? I see huge problems with this.

•  Pg 13, Line 26 relating to reporting time o f  violations committed; this needs 
further amendment to reduce the time frame to fen days. In this day o f  satellite 
phones, cellular phones, VHF surface-to-air iadios, and High Frequency over-the- 
horizon radio capabilities now available, a  contracting and participating, 
supervising registered or master guide should be able to make communication 
with the State and or Federal agencies within 24 hours. 1 am sure that if  a bodily 
accident were to occur, especially to the guide, communication would be made 
available almost immediately. I know that in my operation, I have several 
communications devices at my disposal that will function no matter my location. 
Communications equipement such as thator similar to which I  operate, should 
be manadatory o f every guide in Alaska!

• Pg 17, Line 28 should be amended from [one] calendar year, to five calendar 
years. The one calendar year registration requirement per use area, per operator 
does not provide incentive for stewardship o f the resource. Stewardship o f  
resources is lacking under the current sytem and a Big-Game Commercial Service 
Board will not fix that. However, by changing the registration to five calendar 
years, the “pilage and plunder” concept held by the industry will cease to some 
degree.

• Pg 18, Lines 21 and 22 should not be included in the legislation. By allowing 
the Big-Game Commeercial Service Board jurisdiction over the draft and creation 
o f  Guide Use Area boundaries (expansin o f  area size, or the shrinking o f area 
size) is fraut with complications, misuse and likely to create civil unrest. I would 
encourage the committee to delete this portion o f the legislation.
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With all o f that said, I would like to thank the Chairman for his time and that o f  the 
committee, and for hearing my concern.

Sincerely,

Rob Hardy

PO Box 876485 
Wasilla, Ak 99687 
(907) 376-8986 
(907) 355-5291
rhardv@ideafamilies.or<r
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ANALYSIS: (Attach a separate page if necessary)
This bill requires the department to maintain an inventory and maps of navigable waters in Alaska, and to 
notify ANCSA corporations about state ownership. DNR will need to review DNR, ADF&G and BLM files 
to locate, compile and map (in GIS) all existing state, federal, and court navigability determinations. 
Though some of this work has been completed through the Recordable Disclaimer project and DNR staff 
work, substantial additional work is needed to complete this project.

This project will require the following positions:
• One (1) Natural Resource Specialist for 1.5 years (FY05 and FY06) at a cost of $90,000 ($60,000/year) 

, to complete the research and compile the determinations 
CONTINUED
Prepared by: Bob Loeffler, Director_______________________________  Phone 269-8600
Division Mining, Land and Water_____________________________  Date/Time 2/17/04
Approved by: Thomas Irwin, Commissioner_________________________  Date 2/17/04___________
Agency Natural Resources_________________________________

(Revised 9/2003 o m b ) Page 1 o f___2_



F IS C A L  N O T E

ANALYSIS CONTINUATION

• One Cartographer II position for 2 years (FY05 and FY06) at a cost of $74,500/year to create and depict 
the information on 1:63,360 scale maps or photo imagery, and

• One Analyst Programmer III for two months (one month each in FY05 and FY06) at a cost of $7,000 per 
month to create corresponding data base.

In FY07, one Cartographer II position would be requested to add this compiled information to DNR s land 
status plats. The primary work associated with this is the need to create new status plats for the many 
areas of the state where they do not currently exist. State status plats exist primarily for areas where there 
is already a state ownership interest or water right. DNR does not have plats for townships where there is 
currently no state land depicted.

Other costs include travel to research navigability information in BLM, DNR or ADFG files in Fairbanks, 
Glennallen, Nome, or other communities. Contractual includes office space rental ($6,000 per 
person/year), phones, photo-copying (we intend to xerox any navigability information in BLM's files), 
postage, etc. Supplies include basic office supplies and computer/software purcnases.

S T A T E  O F  A L A S K A  B I L L  N O . SB305-DNR-MLW-02-17-04
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Gene Therriault
119 N. Cushman Suilc 101 
Fairbanks, Alaska 99701 

(907) *188-0857 
FAX (907) 488-4271

SENATOR

State Capitol 
Juneau. Alaska 
99801-1182 

(907)465-4797 
FAX (907) 465-3884

While in Juneau

Senate
Senate District F

Senate Bill 305 “ A n  A c t  r e l a t i n g  t o  s t a t e  o w n e r s h i p  o f  
s u b m e r g e d  l a n d  u n d e r l y i n g  w a t e r  t h a t  w a s  

n a v i g a b l e  a t  t h e  t i m e  A l a s k a  a c h i e v e d  s t a t e h o o d . ’

SPONSOR: Senator Gene Therriault

SPONSOR STATEMENT:

With the exception of withdrawn federal lands, at statehood in 1959 Alaska received title 
under the equal footing doctrine to all submerged lands under state navigable waters and 
marine waters out to three miles. Unfortunately, the federal government has been slow to 
concede any navigability determinations. Since Alaska entered the Union, the federal 
courts have determined fewer than 20 rivers navigable. Unless the state is pro-active in 
asserting its claims, it stands to lose up to 60 million acres of its statehood entitlement.

In some cases, the federal government has used every possible legal tactic under the 
Federal Q uiet Title Act to impede the state’s assertion of ownership. The Black, Kandig 
and Nation Rivers in northeast Alaska are exam ples. These three Rivers clearly meet the 
criteria established by the federal courts for determ ining navigability in Alaska.
Although no one contested the slate’s claim that these streams met the federal criteria, 
this case took nine years and millions o f state and federal dollars to litigate. Eventually 
the state won two of the three cases. The third was resolved by a Federal Recordable 
Disclaimer of Interest in 2003.

In addition, prior to 1989 the federal government applied incorrect standards to determine 
navigability and may have mistakenly conveyed state-ow ned land to Native corporations, 
clouding the title to hundreds o f thousands, if not m illions, of acres. This is a critical 
topic as Congress considers a deadline for com pleting the land selection and conveyance 
processes.

Contributing to the problem is the lack of a reasonable and efficient way for the state to 
secure title to its submerged lands. SB 305 takes three steps to begin the process of 
identifying state claims.



First, SB 305 provides notice to all parties that the state is laying claim to all submerged 
lands, except those withdrawn at the time o f statehood, that meet the standards and 
criteria established in the Submerged Lands Act and in various federal court decisions.

Second, it provides authority for state agencies to identify, in accordance with the 
appropriate federal and state laws, which waterbodies the state claims as navigable and 
non-navigable. This will help the state clarify criteria for identifying navigable waters, • 
address conflicts involving clouded titles due to inaccurate conveyances from the Bureau 
of Land M anagement, and more clearly delineate its title claims.

Third, the bill directs the Department of Natural Resources to give notice to all private 
property owners, including native corporations created under the Alaska Native Claim 
Settlement Act, that may have received title to lands that could have erroneously included 
state submerged lands in their conveyances. This is critical to resolve future problems 
regarding mineral development, gravel extraction, access and other related land uses.

This legislation is only one step for the state to eventually resolve the title disputes over 
its submerged lands, and deals only with the issue of state title to submerged lands. It 
does not address conflicts over federal fish and wildlife management in state navigable 
waters created by federal reserved w ater rights claims.
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C O N F L IC T S  C O N C E R N IN G  T IT L E  T O  SU B M E R G E D  LA N D S IN A LA SK A

By: Ron Somerville, Resource Consultant 
and

Ted Popely, Legal Counsel 

Updated: 02/11/04

S tatehood  E n titlem en t -  Subm erged  L ands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres o f submerged lands. Unfortunately, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. Although BLM  has made 
num erous navigability determinations and the Departm ent o f  the Interior is presently working 
positively with the state to identify and issue a “Recordable Disclaimer o f  Interest” for navigable 
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions o f  litigation dollars before Alaska realizes its entitlement, if at all. In 
addition, the passage o f  time weakens the state’s ability to provide the factual determinations necessary 
to prove in a federal court that a w aterbody was navigable at the time o f statehood.

Issues o f S ta te  O w nersh ip  of S ubm erged  L ands

Alaska faces tw o types o f  legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which o f  the state’s rivers and lakes 
are navigable. A laska’s second hurdle is to determine which submerged lands the United Stales legally 
w ithdrew  prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely 
narrow  interpretation the United States gives to the federal Quiet Title Act and by the lack o f a non­
judicial process to determine title.

T he  B asis o f th e  S ta te ’s C laim  o f T itle to Subm erged  L ands

Alaska owns the submerged lands underlying navigable waters and marine w aters seaward three miles 
by virtue o f the Equal Footing Doctrine and the Submerged Lands Act o f  1953. The Equal Footing 
D octrine dictates that new states enter the Union with all o f the powers o f  sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable w aters and between mean high and mean low tide as a m atter o f  constitutional right, subject 
only to the param ount federal pow er to control the w aters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine w aters and also includes lands 
underlying inland navigable w aters to  confirm their automatic passage under the equal footing 
doctrine.



For purposes o f  title to submerged lands, waters are navigable when they are used or susceptible o f  
being used in their natural and ordinary condition as highways for com merce over which trade and 
travel may be conducted. Unfortunately, only a handful o f  waterw ays have been adjudged navigable 
since Alaska’s statehood, because o f the unwillingness o f  the United States to settle navigability issues 
outside litigation, and because o f  the jurisdictional difficulties o f  litigating navigability against the 
United States.

Despite the Equal Footing D octrine and the Submerged Lands Act, the United States claims title to 
most o r all o f  the sta te’s submerged lands within the 25% o f Alaska that the federal government had 
reserved before statehood. This issue is governed by U tah  D iv is io n  o f  L a n d s  v. U n ited  S ta te s , 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In U tah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future sta te’s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the Iake-bed in the 
reservation, despite the fact that the purpose o f  the reservation was to preserve the lake for a reservoir.

N avigable W ate rs  Ju risd ic tio n a l Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent o f  their authority to do so is unclear. In some instances the agency 
may have Com m erce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope o f an agency’s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau o f Land Management. The 
Court o f  Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if  the activities could negatively affect the purpose o f  the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

N avigability  C rite r ia  Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability o f  the waters 
that overlie them. The United States Bureau o f  Land M anagement (BLM ) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. W hen waterways are larger than these 
measurements BLM  conveys the adjacent and non-submerged land w ithout navigability 
determinations. Even when BLM  finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount o f  acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the S tate’s efforts to identify and manage navigable waters has 
been the long-standing differences o f  opinion between the State o f  Alaska and the United States 
regarding the application o f the test for determining title navigability. Navigability is a question o f 
fact, not a simple legal formula. Variations in w aterbody use that result from different physical



characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

The physical characteristics and uses o f  a waterbody used by the State for asserting navigability 
“criteria,” are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, custom ary modes o f water-based transportation, and the particular physical 
characteristics o f  the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number o f court 
cases challenging particular findings o f  non-navigability by the federal government. Some o f  the 
im portant cases are:

G u lk an a  R iver. In this case, both in the U.S. District Court and on appeal to the U.S. Court o f 
Appeals, the federal courts rejected the federal governm ent’s restrictive interpretation o f the 
phrase “highway o f com m erce” in the title navigability test. The federal district court stated 
that to dem onstrate navigability, it is only necessary to show that the w aterbody is physically 
capable o f  “the most basic form o f commercial use: the transportation o f  people or goods.” 
Because the Gulkana River can be used for the transportation o f  people or goods, the Gulkana 
River was found navigable. The court o f  appeals found that the modern use o f  the Gulkana 
River for guided hunting, fishing, and sightseeing trip? is a commercial use and, since the 
physical characteristics o f  the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible o f  commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

K an d ik , N ation  and  B lack  Rivers. In this case, the State and Doyon Limited successfully 
established that the use or susceptibility o f use o f  a river o r stream by an 18-24 foot wooden 
riverboat capable o f  carrying at least 1,000 pounds o f gear or supplies is sufficient to establish 
navigability. Based upon the use o f these types o f  boats for the transportation o f  goods and 
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation o f  
the federal Quiet Title Act, failed to rule on the Black River. The Department o f  the Interior 
issued a “Recordable Disclaimer o f Interest” for the Black River, however, in 2003.

A lag n ak  R iver, N onv ianuk  R iver, K ukak lek  L ake and  N onvianuk  Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
w ere all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means o f access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.
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From the standpoint o f  the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
Department o f  Natural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length o f  the stream o f  no more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as 
potentially navigable if they have gradients o f substantially less than 50 feet per mile 
and are at least 10 miles.”

“If  a lake is totally isolated, it will be included on the state’s navigability maps if  it is at 
least 1 V2 miles long. That length insures that the lake can be used as a highway.”

“An isolated lake might need to be 2-3 miles long to be included on the s ta te’s 
navigability maps.”

“ ...those  lakes which are shown on maps and aerial photographs as having a navigable 
w ater connection with other navigable waters, or which are accessible by short overland 
portages, are considered navigable regardless o f  the size o f  the lake.”

C louded Titles D ue to E rroneous N avigability  D eterm inations

The standard procedures for surveying and conveying federal land are found in the Manual o f 
Instructions for the Survey o f  the Public Lands o f  the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment o f  acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless o f 
navigability, be meandered rivers, lakes, and streams is not included in computing the amount o f  land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
1983, the federal government treated submerged lands the same as uplands. All bodies o f  wafer that 
were considered non-navigable by the federal government, regardless o f  size, were surveyed as though 
they were uplands and the acreage o f  submerged lands were charged against the total acreage 
entitlement.

Because o f  these conveyance procedures, the navigability o f  waterbodies in Alaska has been an issue 
o f  contention since the enactment o f  the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack o f  information about many waterbodies, the situation was exacerbated by 
the narrow definition o f  navigability used by the federal government. Hundreds o f  rivers, lakes and 
streams considered navigable by the state were determined non-navigable by the federal government.
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In 1983, the Departm ent o f  the Interior agreed that the standard rules o f  survey should be followed for 
land conveyances in Alaska. The recipients o f  conveyances from the federal government are charged 
only for the amount o f  public land is calculated by the survey, which does not include the areas o f  
meandered rivers, lakes and streams. This decision by the Departm ent o f  the Interior was legislatively 
approved in 19S8,

Despite the fact that the use o f  these survey procedures has eliminated many o f  the land conveyance 
problems after 1983, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds o f  erroneous non­
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands if the selection process had been terminated.

D ifficulties Q uieting  T itle  to Subm erged  L ands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership o f  a navigable w ater body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an in te res t” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view 
o f the term  “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context o f  the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court o f  Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim o f  interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the S tate still may be unable to get a judgm ent, for the following reason. The State receives 
notice o f  a non-navigability determination when BLM  issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause o f  action against the United States.

Therefore, the S tate rarely has a viable cause o f  action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue o f  whether the United States defeated the State’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination o f  whether a water-body is navigable is a complex process requiring 
factual determinations that a w aterway had been effectively used for commerce prior to statehood. In 
the S tates’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court o f  Appeals noted in January, 2000:
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“There is also a serious policy concern in favor o f  allowing resolution o f  disputes based on the 
United S tates’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability o f  litigation. Som eone who used one o f 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple o f  hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as o f  1959 to all the incidents o f 
ownership in its rivers, yet still deprived o f  clear title forty years later, is effectively deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A  case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards o f  a million o f  state and federal dollars to litigate, eventually resulting in the State 
winning tw o o f  the three cases and achieving no solution on the third.

Solutions T h ro u g h  A d m in istra tiv e  A ction -  R ecordab le  D isclaim er o f In te re s t

Following meetings with the Legislative leadership in 2002, the Departm ent o f  the Interior offered to 
examine the possibility o f  using a “Recordable Disclaimer o f  Interest" as a means o f  resolving 
submerged lands title disputes between the state and the federal government. In 2003, the Department 
o f  the Interior issued a “Recordable Disclaimer o f  Interest” in the Black River located in Northeast 
Alaska. This River was one o f  three rivers in that region that the ownership o f  the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departm ents o fN atu ral Resources and Fish and Game to expedite the petition process to the 
D epartm ent o f  the Interior for issuing “Recordable Disclaimers o f Interest” for navigable waters and 
RS 2477 Rights-of-way. The major emphasis o f  the project has been directed at navigable waters.
Some petitions are pending and others are due to be submitted early in 2004.

Solutions T h ro u g h  Federal Legislation

A. C hanges to the Q u ie t T itle  Act. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest” so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged iands would resolve the issue. This 
would require a definition that makes the existence o f  a legal cloud on title sufficient to 
constitute a federal claim o f interest, so that the United S tates’ refusal to take a position as to 
navigability for title purposes o f  w aters on federal lands would give the state a cause o f  action 
in federal court.



B. J o in t S ta te /F ed era l N avigable W aters  C om m ission. In 1971, Congress and the State o f 
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to 
assist in the massive land-use planning process following passage o f  the Alaska Native Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose o f  expediting navigability determinations and providing 
recommendations for ways to improve the process o f  making w ater use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion o f  the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

Exam ples of N avigability  Com plexities & A dditional In form ation

Appendix A is a copy o f  the State o f  A laska’s August 27, 1992 notice to Secretary o f  the Interior, 
M anuel Lujan, Jr. o f  its intent to quiet title to submerged lands described under 194 specific water­
bodies in Alaska. Similarly, Appendix B contains a copy o f the official notice to Secretary o f the 
Interior Bruce Babbitt o f  the S tate’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. M ost o f  the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau o f  Land M anagem ent as being navigable for land conveyance purposes but 
have maintained that this assertion is not for title purposes.

7



THE
FOLLOWING

DOCUMENT(S)
ARE

POOR
ORIGINAL

COPIES



12/18/01 15:01 FA.X 907 207 2472 ANCHORAGE PAYROLL-CF 1̂) 005

i f
DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

A u g u s t  2 7 ,  1 9 9 2

WALTER J. HICK EL, GOVERNOR

PLEA SE REPLY TO:

1 0 3 1  W E S T  i T H  A V E N U E .  S U I T E  2 0 0  
A N C H O R A G E ,  A L A S K A  9 9 S 0 1 - 1 9 9 4  

P H C N E :  ( S 0 7 )  2 6 3 - 5 1 0 0

F A X ;  ( $ 0 7 ) 2 7 6 0 6 9 7

O  K E Y  B A N K  B U I L D I N G
1 0 0  C U S H M A N  S T .  S U I T E  O C 
F a i r b a n k s ,  a l a s k a  93701- i f n  

P H O N E ; { 3 0 7 )  4 5 1 - 2 0 1 1  

F A X :  ( $ 0 7 )  4 S I -2345

□  P . O .  B O X  1 1 0 3 0 0  ■ S T A T E  C A P I T O L  
J U N E A U .  A L A S K A  9 3 8 M -0 3 0 0 
P H O N E :  ( 9 0 7 )  A 6 S O C C O  

F A X ;  ( 9 0 7 )  4 6 3 0 2 9 5

M a n u e l  L u j a n ,  J r . ,  S e c r e t a r y  

D e p a r t m e n t  o f  t h e  I n t e r i o r  

1 8 4 9  C S t r e e t  N W  

W a s h i n g t o n ,  D . C .  2 0 2 4 0

D e a r  M r .  L u j a n :

T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  

a c t i o n s  a s  t o  t h e  s u b m e r g e d  l a n d s  d e s c r i b e d  o n  t h e  l i s t  a t t a c h e d  a s  

a p p e n d i x  A ,  a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  2 8  U . S . C .  

§240 9 a ( m ) .  T i t l e  t o  t h e s e  l a n d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  

b a s e d  o n  t h e  e q u a l  f o o t i n g  d o c t r i n e ,  t h e  S u b m e r g e d  L a n d  A c t  o f  M a y  

2 2 ,  1 9 5 3 ,  P . L .  8 3 - 3 1 ,  6 7  S t a t .  2 9 ,  4 3  U . S . C .  § § 1 3 0 1  e t  s g g .  , a n d

t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u l y  7, 1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .

3 3 9 ,  4 8  U . S . C .  n o t e  p r e c e d i n g  §21.

S i n c e r e l y ,

C H A R L E S  E. C O L E  

A T T O R N E Y  G E N E R A L

o a n n e  M .  G r a c e

s s i s t a n t  A t t o r n e y  G e n e r a l

J M G / s h  

A t t a c h m e n t

c c :  J. T .  T a n g e n ,  R e g i o n a l  S o l i c i t o r ,  D e p a r t m e n t  o f  I n t e r i o r
E d w a r d  F.  S p a n g ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  

N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  P a r e a u  o f  I n d i a n  A f f a i r s  

W a l t e r  S t i e g l i t z ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  

J o h n  M o r e h e a d ,  R e g i o n a l  D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e

S'/"2-7 / h u u A X  (LCaaC  d~ "

OO.ClLM

HI



5/19/01 15:01 FAX 907 207 2472 ANCHORAGE PAYROLL-CF

-«• *

A p p e n d i x  A  to l e t t e r  o f  A u g u s t  27, 1992. A,

C o l v i l l e  R e g i o n

M c u t h  of C o l v i l l e  R i v e r  t o  N u k a  R i v e r  

M c u t h  of K l m a  R i v e r  t o  C h e f a m a k

N o r t h w e s t  R e g i o n

M o u t h  of A g i a p u k  R i v e r  t o  A m e r i c a n  R i v e r  

M c u t h  of A m e r i c a n  R i v e r  t o  B u d d  C r e e k  

M o u t h  of  B u c k l a r d  R i v e r  t o  W e s t  F o r k  

M o u t h  of F i s h  R i v e r  t o  Q m i l a k  C r e e k  

M o u t h  o f  N i u k l u k  R i v e r  t o  C o u n c i l  

M o u t h  of K o b u k  R i v e r  t o  L o w e r  K o b u k  C a n y o n  

M o u t h  of K o y u k  R i v e r  t o  D i m e  L a n d i n g  

M o u t h  o f  K u z i t r i n  R i v e r  t o  N c x a p a g a  R i v e r  

M c u t h  of N a x a p a g a  R i v e r  t o  T u r n e r  C r e e k  

M o u t h  o f  N c a t a k  R i v e r  t o  A n i u k  R i v e r  

M c u t h  of  S e l a w i k  R i v e r  t o  K u g a r a k  R i v e r  

S h a k t o o l i k  R i v e r  

T h r o a t  R i v e r  

U n g a l i k ' R i v e r

M o u t h  of U n a l a k l e e t  R i v e r  t o  T e n m i l e  C r e e k

K n v u k u k  R i v e r  Recricn

M c u t h  of  H c q a t z a  R i v e r  t o  H o g  L a n d i n g  

M o u t h  of  K o y u k u k  R i v e r  t o  B e t t i e s  

M o u t h  of  M i d d l e  F o r k  t o  W i s e m a n

U p p e r  Y u kon R e g i o n

M o u t h  of B e a r p a w  R i v e r  t o  D i a m o n d  

M o u t h  of B e a v e r  C r e e k  t o  V i c t o r i a  C r e e k  

B i r c h  C r eek

M o u t h  of B l a c k  R i v e r  t o  B o u nd a r y

M o u t h  of C h a n d a l a r  R i v e r  t o  N o r t h  a n d  W e s t  F o rks

M o u t h  of C h a r l e y  R i v e r  t o  B e a r  C r e e k

M o u t h  of  C h a t a n i k a  R i v e r  t o  S t e e s e  H i g h w a y  B r i d g e

C h r i s t i a n  R i v e r

M c u t h  o f  C o l e e n  R i v e r  t o  L a k e  C r e e k  (59 miles) 

M c u t h  of  C r o a k e d  C r e e k  t o  B r i d g e  

G r a s s  R i v e r

M o u t h  of  Hes s  C r e e k  t o  N o r t h  a n d  S o u t h  F o r k s

M o u t h  of  H o d z a n a  R i v e r  t o  P i t k a  F o r k  (79 miles)

J i m  L a k e

M o u t h  of K a n d i k  R i v e r  t o  B o u n d a r y

M o u t h  of  N a t i o n  R i v e r  t o  B o u n d a r y
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M c u t h  of P o r c u p i n e  R i v e r  t o  B o u n d a r y  

R a y  R i v e r

M o u t h  of  Severrtymile R i v e r  t o  B a r n e y  C r e e k  

M c u t h  o f  S h e e n j e k  R i v e r  t o  T h l u i c k o h n j i k  C r e e k  

M c u t h  of T a t o n d u k  R i v e r  t o  B o u n d a r y

4 0  M i l e  A r e a

F o r t y  M i l e  R i v e r

M c u t h  of  N o r t h  F o r k  F o r t y  M i l e  R i v e r  t o  K i n k

M c u t h  of  S o u t h  F o r k  F o r t y  M i l e  R i v e r  t o  M o s q u i t o  F o r k

S o u t h  C e n t r a l  R e g i o n

M c u t h  o f  C h n l i t n a  R i v e r  t o  T o k o s i t n a  R i v e r  

M c u t h  1 Kasilck' R i v e r  t o  T u s t u m e n a  l a k e  f  

M o u t h  o f  K e n a i  R i v e r  to K e n a i  l a k e  

K e n a i  L a k e  

K n i k  R i v e r

L a k e  L o u i s e  a n d  o u t l e t  

L a k e  T u s t u r m e n a

M o u t h  o f  S k w e n t n a  R i v e r  t o  P o r t a g e  C r e e k  

S u s i t n a  L a k e

M c u t h  o f  S u s i t n a  R i v e r  t o  I n d i a n  R i v e r  

M o u t h  o f  T a l k e e t r a  R i v e r  t o  c h u n i l n a  C r e e k  

M o u t h  o f - T o k o s i t n a  R i v e r  t o  H e m e  L a k e  O u t l e t  

T y o n e  L a k e

M c u t h  o f  T y o n e  R i v e r  t o  T y o n e  L a k e

M o u t h  o f  Y e n t n a  R i v e r  t o  c o n f l u e n c e  o f  i ts E a s t  a n d  W e s t  F o r k s  

J c h n s o n  R i v e r  

R e d  R i v e r

T a n a n a  R e g i o n

M o u t h  of  C i e n a  R i v e r  t o  N o r t h  F o r k

M o u t h  o f  C h i s a n a  R i v e r  t o  S e a t t l e  C r e e k

M o u t h  o f  G o o d p a s t u r e  R i v e r  t o  C e n t r a l  C r e e k

H a r d i n g  Lak e

H e a l y  L a k e  a n d  o u t l e t

J c h n s o n  R i v e r

M o u t h  o f  Karrtishna R i v e r  t o  L a k e  K i n c h u m i n a

L a k e  G e o r g e  a n d  c u t l e t

L a k e  M a n s f i e l d  a n d  o u t l e t

M o u t h  o f  N a b e s n a  R i v e r  t o  N a b e s n a  M i n e

M o u t h  o f  N e n a n a  R i v e r  t o  H e a l y  R i v e r

M c u t h  of S a l c h a  R i v e r  t o  P a l d o  C r e e k

M c u t h  of T a n a n a  R i v e r  t o  N a b e s n a  a n d  C h i s a n a  R i v e r s

M o u t h  of  T e k l a n i k  R i v e r  t o  n e a r  C o m m a  L a k e

M o u t h  of  T e t l i n  R i v e r  t o  T e t l i n  L a k e

M o u t h  o f  T o l o v a n a  R i v e r  t o  W e s t  F o r k

M o u t h  of  W c o d  R i v e r  t o  F i s h  C r e e k
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M i d d l e  Y u k o n  R i v e r

M c u t h  of I n n c k o  R i v e r  to  C r i p p l e  C r e e k  

M c u t h  of  I d i t a r c d  R i v e r  to I d i t a r o d  

K h o t o l  R i v e r  

L i t t l e  M e l o z i t n a  R i v e r  

M e l o z i t n a  R i v e r

M c u t h  o f  N c w i t n a  R i v e r  a n d  S u l s t n a  R i v e r s  t o  T a m a r a c k  C r e e k  

T c z i t n a  R i v e r

L o u e r  Y u k o n  R e g i o n

A n v i k  R i v e r  

E o n a s i l a  R i v e r  

K o t l i k  R i v e r  

N u l a t o  R i v e r  

P a s t o l i k  R i v e r

K u s k o k w i m  R i v e r  R e g i o n

M o u t h  o f  Aru.ak R i v e r  t o  S a l m o n  R i v e r  

M c u t h  o f  B i g  R i v e r  t o  O t t e r  C r e e k  

M o u t h  o f  C h u k c w a n  R i v e r  t o  G e m u k  R i v e r  

C r c o k e d  C r e e k

M o u t h  o f  E a s t  F o r k  K u s k o k w i m  R i v e r  t o  S l o w  F o r k  a n d  T o n z o n a  R i v e r

M c u t h  o f  G e m u k  R i v e r  t o  B e a v e r  C r e e k

M o u t h  o f  G e o r g e  R i v e r  to  J u l i a n  C r e e k

M o u t h  o f  H o l i t n a  R i v e r  t o  C h u k c w a n  R i v e r

H o h o l i t n a  R i v e r

M o u t h  o f  J o h n s o n  R i v e r  t r c m  M u d  C r e e k  P o r t a g e  t o  C r o o k e d  C r e e k  

M o u t h  o f  J o h n s o n  R i v e r  t o  N u r a p i t c h u k  a n d  Atroautluak 

K i s a r a l i k  R i v e r  1— •

M c u t h  o f  K u g u k l i k  R i v e r  t o  K i p n u k  

K u l i k  L a k e

M o u t h  o f  Kliskokwim R i v e r  to  N o r t h  F o r k  

L i t t l e  T o n z o n a  R i v e r

M c u t h  o f  M i d d l e  F o r k  an d  B i g  R i v e r  t o  S a l m o n  R i v e r  

M c u t h  o f  M i d d l e  F o r k  K u s k o k w i m  R i v e r  t o  P i t k a  F o r k  

M c u t h  o f  N i m c m  F o r k  t o  its W e s c  F o r k

M o u t h  o f  N o r t h  F o r k  K u s k o k w i m  t o  L a k e  _ ii n c h u n i n a  P o r t a g e

M c u t h  of  S o u t h  F o r k  K u s k o k w i m  R i v e r  t o  T a t i n a  R i v e r

M o u t h  o f  S t a n e y  R i v e r  to  L i m e  V i l l a g e

M o u t h  o f  S w i f t  F o r k  to H i g h p o w e r  C r e e k

M o u t h  o f  Idkcrtna R i v e r  to F o u r t h  o f  J u l y  C r e e k

M o u t h  o f  T a L b i k s a k  R i v e r  to  Y u k o n - K U s k c k w i m  P o r t a g e

M o u t h  o f  T u l u k s a k  R i v e r  t o  U p p e r  L a n d

W h i r a f i s h  L a k e  a n d  c u t l e t

B r i s t o l  B a y  R e g i o n

A l e c  R i v e r  ov.,' ̂ V —

Aniakchak R iv e r K.
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B l a c k  L a k e  fc-

M c u t h  of C h i g n i k  R i v e r  t o  B l a c k  L a k e  c d ^ c y w ,  V_
Q u k u m i n u k  L a k e  

Q i i l i k a d r o t n a  R i v e r  

C h u l i t n a  R i v e r  
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E e k  R i v e r
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G i h r a l t e r  L a k e  a n d  o u t l e t  
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M c u t h  of I g u s h i k  R i v e r  t o  A m a n k a  L a k e  

I l l i a m n a  L a k e

M o u t h  of  111 i a m n a  R i v e r  t o  F o r k s  

M o u t h  of  K a n e k t a k  R i v e r  t o  K a a a t i  L a k e  

K a k h o n a k  L a k e

M c u t h  o f  K i n g  S a l m o n  R i v e r  t o  O l d s  C r e e k  k-

M o u t h  o f  K v i c h a k  R i v e r  t o  I l l i a m n a  L a k e

L a k e  A l e k n a g i k

l a k e  Chavekukp.il i

L a k e  C l a r k

L a k e  B e v e r l y
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L a k e  M e r k a

L o w e r  P i k e  L a k e  a i d  o u t l e t  ucyvftiVc 

K o k w a k  R i v e r  “

K a k t u l i  R i v e r  

M u k l u n g  R i v e r

M c u t h  o f  M u l c h a t n a  R i v e r  t o  Sunrait C r e e k

M o u t h  of N a k n e k  R i v e r  t o  N a k n e k  L a k e  M a L w «|£./ r >W.

N e g u k t h l i k  R i v e r

N e w h a l e n  R i v e r

N i s h l i k  L a k e

M o u t h  o f  N u s h a g a k  R i v e r  t o  N e w  S t u y a h o k

M c u t h  o f  N u y a k u k  R i v e r  t o  N u y a k u k  L a k e

O r g c k e  R i v e r

O s v i a k  R i v e r

Q u ig m y  R i v e r
P i l e  R i v e r

R u t h  L a k e  a n d  o u t l e t  1/50.31-14 L-
M o u t h  of  S m e l t  C r e e k  t o  S m e l t  L a k e  Wo-L.^e.fc_

M c u t h  o f  S n a k e  R i v e r  t o  N u n a v a u g a l u k  L a k e  

S t u y a h o k  R i v e r  

T a z m i n a  R i v e r

M o u t h  of  T c g i a k  R i v e r  t o  T o g i a k  L a k e  
l u n u l k  R i v e r  

U a l i k  L a k e

M o u t h  of  U g a s h i k  R i v e r  t o  L o w e r  a n d  U p p e r  U g a s h i k  J a k e s  U- A4 iJic 
U p n u k  L a k e  u

W e a r y  R i v e r
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M c u t h  o f  W o o d  R i v e r  t o  L a k e  A l e k n a g i k  

C c u p e r  R i v e r  Recricri

M c u t h  o f  B e r i n g  R i v e r  t o  n e a r  B e r i n g  La.1,'1.

M c u t h  of  C h i t n a  R i v e r  t o  T a n a  R i v p r
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.Southeast Recricn

C h i l k a t  R i v e r  

C h i l k c o t  R i v e r  

S t i k i n e  R i v e r

K o d i a k  I s l a n d  a n d  S h e l i k p f  S t r a i g h t  R e g i o n  

A f o g n a k  L a k e

M c u t h  of  A f o g n a k  R i v e r  t o  t h e  r e m a i n s  o f  t h e  B r i d g e  

A k a l u r a  a n d  R e d  L a k e s

M o u t h  o f  A n i a k c h a k  R i v e r  t o  A l b e r t  J o h n s o n  C r e e k  

K a r l u k  L a k e

M c u t h  o f  K a r l u k  R i v e r  t o  K a r l u k  L a k e  _

S t a t e w id e  R e g io n

Y u k o n  R i v e r
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DEPARTM ENT O F L A W

OFF/CE OF THE ATTORNEY GENERAL

D e c e m b e r  X I ,  1 9 9 6

g E R T I E I E D  H A I L  - . R E T U R N  R E C E I P T  R E Q U E S T E D

B r u c e  B a b b i t t  

D e p a r t m e n t  o f  t h e  I n t e r i o r  

1 8 4 9  C  S t r e e t  N W  

W a s h i n g t o n ,  D . C .  2 0 2 4 0

D e a r  M r .  B a b b i t t :

TONY K N O W LES , GO VERN O R 

PLEASE REPLY TO:

& 1031 WEST3TH AVENUE SUITE300 ANCHORAGE. ALASKA 99501-1993
PHONE 
FAX:

(907)263-5100
(907)276-3697

O  K EY  9ANK BUILDING
100 CUSHMAN ST.. SU ITE 300
F a irb a n k s , a la s k a  99701-3679
PHONE: (907)351-23)1
FAX. (907)351-2336

O  P.O BOX 110300-DlMOND COURT HOI 
JUNEAU. ALASKA 99811-030C 
PHONE: (907)365-3600
FAX: (507)365-6735

T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  

a c t i o n s  a s  t o  t h e  s u b m e r g e d  l a n d s  d e s c r i b e d  o n  t h e  |list a t t a c h e d  a s  

a p p e n d i x  A,  a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  2 8  U . S . C .  

S 2 4 0 9 a ( m ) .  T i t l e  t o  t h e s e  l a n d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  

b a s e d  o n  t h e  e q u a l  f o o t i n g  d o c t r i n e ,  t h e  S u b m e r g e d )  L a n d  A c t  o f  M a y  

2 2 ,  1 9 5 3 ,  P . L .  8 3 - 3 1 ,  6 7  S t a t .  2 9 ,  4 3  U . S . C .  §§ 1 3 0 1  e t  s e g .  , a n d  

t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u l y  7,  1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .  

3 3 9 ,  4 8 . U . S . C .  n o t e  p r e c e d i n g  §21.

A t t a c h m e n t

S i n c e r e l y ,

B R U C E  M .  B O T E L H O  

A T T O R N E Y  G E N E R A L

n n e  M.  G r a c e

i s t a n t  A t t o r n e y  G e n e r a l

o f  I n t e r i o rc c :  L a u r i e  A d a m s ,  R e g i o n a l  S o l i c i t o r ,  D e p a r t m e n t

T o m  A l l e n ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  

N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  B u r e a u  o f  I n d i a n  I A f f a i r s  

D a v i d  B.  A l l e n ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  

R o b e r t  B a r b e e ,  R e g i o n a l  D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e
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C o p p o r  R i v e r  R e g i o n  

C o p p e r  R i v e r

N o r t h e r n  R e c i l o n  

K u k  R i v e r  

M e a d e  R i v e r  

K u k p o w r u k  R i v e r

B r i s t o l  B a y  R e g i o n

K i s a r a l i k  R i v e r  

G o o d n e w s  R i v e r  

T o g i a k  R i v e r
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Return To Navigability Pave

State Policy on Navigability
T a b l e  o f  C o n t e n t s :

• I  Identifying and Protecting State Title to the Beds of Navigability
° Riparian Rights and Statute of Limitations 
° Navigability Criteria 
0 Navigability Criteria Disputes 
0 Identification of Navigable Waters 
° Navigable Waters within Pre-Statehood Federal Withdrawals 
° Navigable Waters within ANILCA Conservation System Units

• II. Legal and Policy Guidelines Governing Management of 
Submerged Lands and Public Waters

° Public Trust Doctrine 
° Public Waters 
0 Boundaries of Navigable Waters 
3 Conclusion

Policies and Proceduces on Ownership 
and Management of Navigable and Public Waters
J u n e  1 8 , 1 9 9 6  S t a t e  o w n e r s h i p  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i n h e r e n t  a t t r i b u t e  o f  s t a t e  s o v e r e i g n t y  p r o t e c t e d  b y  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  U t a h  v .  U n i t e d  S t a t e s ,  4 8 2  U . S .  1 9 3  ( 1 9 8 7 ) .  U n d e r  t h e  
d o c t r i n e ,  a l l  s t a t e s  e n t e r  t h e  U n i o n  o n  a n  e q u a l  f o o t i n g  w i t h  r e s p e c t  
t o  s o v e r e i g n  r i g h t s  a n d  p o w e r s ,  t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  
i n  A l a s k a  v e s t e d  i n  t h e  n e w l y  f o r m e d  S t a t e  o f  A l a s k a  i n  1 9 5 9 .  I n  
a d d i t i o n ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e ,  
a l l  w a t e r s  i n  t h e  s t a t e  a r e  h e l d  a n d  m a n a g e d  b y  t h e  s t a z e  i n  t r u s t  f o r
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t h e  u s e  o f  t h e  p e o p l e ,  r e g a r d l e s s  o f  n a v i g a b i l i t y  a n d  o w n e r s h i p  o f  t h e  
s u b m e r g e d  l a n d s  u n d e r  t h e  E q u a l  F o o t i n g  D o c t r i n e .

T h e  p u r p o s e  o f  t h i s  p a p e r  i s  t o  d e s c r i b e  t h e  S t a t e  o f  A l a s k a ' s  p o l i c i e s  
a n d  p r o c e d u r e s  f o r  i d e n t i f y i n g  a n d  p r o t e c t i n g  t h e  s t a t e ' s  t i t l e  t o  t h e  
b e d s  o f  n a v i g a b l e  w a t e r s .  I n  a d d i t i o n ,  t h i s  p a p e r  o u t l i n e s  t h e  l e g a l  
a n d  p o l i c y  c o n s i d e r a t i o n s  w h i c h  g u i d e  t h e  o w n e r s h i p  a n d  m a n a g e m e n t  o f  
s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .

I. IDENTIFYING AND PROTECTING STATE TITLE TO 
THE BEDS OF NAVIGABLE WATERS

I d e n t i f i c a t i o n  a n d  m a n a g e m e n t  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i m p o r t a n t  p o l i c y  o f  t h e  S t a t e  o f  A l a s k a .  I n  1 9 8 0 ,  t h e  s t a t e  e s t a b l i s h e d  
a  c o m p r e h e n s i v e  n a v i g a b i l i t y  p r o g r a m  t o  r e s p o n d  t o  f e d e r a l  l a n d  
c o n v e y a n c e s  a n d  l a n d  m a n a g e m e n t  a c t i v i t i e s  u n d e r  t h e  A l a s k a  S t a t e h o o d  
a c t ,  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  ( A N C S A ) , a n d  t h e  A l a s k a  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) . P u r s u a n t  t o  t h e  
p r o v i s i o n s  o f  t h o s e  a c t s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  i s s u e d  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  t h o u s a n d s  o f  l a k e s ,  r i v e r s ,  a n d  s t r e a m s  
t h r o u g h o u t  t h e  s t a t e  i n  a n  e f f o r t  t o  d e t e r m i n e  w h e t h e r  t h e  s t a t e  o r  
f e d e r a l  g o v e r n m e n t  o w n s  t h e  s u b m e r g e d  l a n d s .  N a v i g a b i l i t y  
d e t e r m i n a t i o n s  a r e  a l s o  m a d e  p r i o r  t o  m a n y  s t a t e  l a n d  d i s p o s a l s  t o  
i n s u r e  t h a t  a d e q u a t e  p u b l i c  u s e  e a s e m e n t s  a r e  r e s e r v e d .

T h e  b a s i c  p u r p o s e  o f  t h e  s t a t e ' s  p r o g r a m  i s  t o  p r o t e c t  t h e  p u b l i c  
r i g h t s  a s s o c i a t e d  w i t h  n a v i g a b l e  w a t e r s ,  i n c l u d i n g ,  i n  p a r t i c u l a r ,  t h e  
s t a t e ' s  t i t l e  t o  t h e  s u b m e r g e d  l a n d s .  B e c a u s e  s t a t e  a n d  n a t i v e  l a n d  
s e l e c t i o n s  a r i d  f e d e r a l  c o n s e r v a t i o n  u n i t s  b l a n k e t  t h e  s t a t e ,  
n a v i g a b i l i t y  q u e s t i o n s  h a v e  a r i s e n  f o r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  
t h r o u g h o u t  A l a s k a .  T h e  n a v i g a b i l i t y  o f  m a n y  o f  t h o s e  w a t e r b o d i e s  h a s  a  
l r e a d y  b e e n  e s t a b l i s h e d .  T h e r e  a r e  h u n d r e d s  o f  o t h e r s ,  
h o w e v e r ,  w h e r e  n a v i g a b i l i t y  i s  n o t  y e t  d e t e r m i n e d .

T o  h e l p  r e s o l v e  t h e s e  n a v i g a b i l i t y  d i s p u t e s ,  a  m a j o r  g o a l  o f  t h e  
s t a t e ' s  n a v i g a b i l i t y  p r o g r a m  i s  t o  i d e n t i f y  t h e  p r o p e r  c r i t e r i a  f o r  
d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y  i n  A l a s k a  a n d  t o  g a t h e r  s u f f i c i e n t  
i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  p h y s i c a l  c h a r a c t e r i s t i c s  o f  i n d i v i d u a l  
w a t e r b o d i e s  s o  t h a t  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  c a n  b e  m a d e  a s  
d i s p u t e s  a r i s e .  O t h e r  i m p o r t a n t  a s p e c t s  o f  t h e  p r o g r a m  i n c l u d e  
m o n i t o r i n g  f e d e r a l  l a n d  c o n v e y a n c e  a n d  m a n a g e m e n t  p r o g r a m s  t o  i d e n t i f y  
p a r t i c u l a r  n a v i g a b i l i t y  d i s p u t e s ,  s e e k i n g  c o o p e r a t i v e  r e s o l u t i o n  o f  
n a v i g a b i l i t y  p r o b l e m s  t h r o u g h  n e g o t i a t i o n s  a n d  l e g i s l a t i o n ,  a n d  
p r e p a r i n g  f o r  s t a t e w i d e  n a v i g a b i l i t y  l i t i g a t i o n .

R e t u r n  t o  T a b l e  o f  C o n c e n t s
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D i s p u t e s  o v e r  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  i n  A l a s k a  h a v e  a r i s e n  u n d e r  
a  v a r i e t y  o f  c i r c u m s t a n c e s .  T h e  p r i n c i p a l  s o u r c e  o f  t h e  d i s p u t e s  i n  
A l a s k a  i s  t h e  s u r v e y  a n d  a c r e a g e  a c c o u n t i n g  s y s t e m  u s e d  b y  t h e  f e d e r a l  
g o v e r n m e n t  f o r  c o n v e y i n g  l a n d  t o  t h e  s t a t e  a n d  n a t i v e  c o r p o r a t i o n s .

T h e  s t a n d a r d  p r o c e d u r e s  f o r  s u r v e y i n g  a n d  c o n v e y i n g  f e d e r a l  l a n d  a r e  
f o u n d  i n  t h e  M a n u a l  o f  I n s t r u c t i o n s  f o r  t h e  S u r v e y  o f  t h e  P u b l i c  L a n d s  
o f  t h e  U n i t e d  S t a t e s ,  g e n e r a l l y  k n o w n  a s  t h e  BLM M a n u a l  o f  S u r v e y i n g  
I n s t r u c t i o n s .  U n d e r  t h o s e  p r o c e d u r e s ,  c o n s i s t e n t l y  u s e d  i n  e v e r y  
p u b l i c  l a n d  s t a t e  e x c e p t  A l a s k a ,  o n l y  u p l a n d s  a r e  s u r v e y e d  a n d  c o n v e y e d  
i n  f u l f i l l m e n t  o f  a c r e a g e  e n t i t l e m e n t s ,  n o t  s u b m e r g e d  l a n d s .  T h e  
s u r v e y  r u l e s  r e q u i r e  t h a t  a l l  l a k e s  5 0  a c r e s  o r  l a r g e r ,  a n d  r i v e r s  a n d  
s t r e a m s  t h r e e  c h a i n s  ( 1 9 8  f e e t )  i n  w i d t h  o r  w i d e r ,  r e g a r d l e s s  o f  
n a v i g a b i l i t y ,  b e  m e a n d e r e d  a n d  s e g r e g a t e d  ( e x c l u d e d )  f r o m  t h e  s u r v e y e d  
p u b l i c  l a n d s .  O n l y  t h e  s u r v e y e d  u p l a n d s  a r e  c o n v e y e d .  T h e  a c r e a g e  o f  
m e a n d e r e d  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  i s  n o t  i n c l u d e d  i n  c o m p u t i n g  t h e  
a m o u n t  o f  l a n d  i n v o l v e d  i n  t h e  c o n v e y a n c e .

I n  A l a s k a ,  h o w e v e r ,  t h e  f e d e r a l  g o v e r n m e n t  h a d  n o t  c o n s i s t e n t l y  
f o l l o w e d  t h e s e  s u r v e y  r u l e s .  U n t i l  1 9 8 3 ,  t h e  f e d e r a l  g o v e r n m e n t  
t r e a t e d  s u b m e r g e d  l a n d s  t h e  s a m e  a s  u p l a n d s .  A l l  b o d i e s  o f  w a t e r  t h a t  
w e r e  c o n s i d e r e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t ,  r e g a r d l e s s  o f  
s i z e ,  w e r e  s u r v e y e d  a s  t h o u g h  t h e y  w e r e  u p l a n d s  a n d  t h e  a c r e a g e  o f  
s u b m e r g e d  l a n d s  w a s  c h a r g e d  a g a i n s t  t h e  t o t a l  a c r e a g e  e n t i t l e m e n t .

B e c a u s e  o f  t h e s e  c o n v e y a n c e  p r o c e d u r e s ,  t h e  n a v i g a b i l i t y  o f  w a t e r b o d i e s  
i n  A l a s k a  h a s  b e e n  a n  i s s u e  o f  c o n t e n t i o n  s i n c e  t h e  e n a c t m e n t  o f  t h e  
A l a s k a  S t a t e h o o d  A c t  a n d  ANCSA.  I n  a d d i t i o n  t o  t h e  p r o b l e m s  c a u s e d  b y  
a  l a c k  o f  i n f o r m a t i o n  a b o u t  m a n y  w a t e r b o d i e s ,  t h e  s i t u a t i o n  w a s  
e x a c e r b a t e d  b y  t h e  n a r r o w  d e f i n i t i o n  o f  n a v i g a b i l i t y  u s e d  b y  t h e  
f e d e r a l  g o v e r n m e n t .  H u n d r e d s  o f  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  c o n s i d e r e d  
n a v i g a b l e  b y  t h e  s t a t e  w e r e  d e t e r m i n e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  
g o v e r n m e n t .

I n  1 9 8 3 ,  f o l l o w i n g  y e a r s  o f  n e g o t i a t i o n s ,  l a w s u i t s  a n d  l e g i s l a t i v e  
a t t e m p t s  t o  s o l v e  t h e  n a v i g a b i l i t y  p r o b l e m s  c r e a t e d  b y  t h e  u n u s u a l  
s u r v e y  a n d  c o n v e y a n c e  p r o c e d u r e s  i n  A l a s k a ,  t h e  S t a t e  o f  A l a s k a ,  t h e  
U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  a n d  t h e  A l a s k a  F e d e r a t i o n  o f  
N a t i v e s  (AFM) a g r e e d  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  s h o u l d  b e  
f o l l o w e d  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a .  T h e  e f f e c t  o f  t h a t  d e c i s i o n  
w a s  t o  t r e a t  A l a s k a  s u r v e y s  a n d  l a n d  c o n v e y a n c e s  l i k e  f e d e r a l  l a n d  
s u r v e y s  a n d  c o n v e y a n c e s  i n  o t h e r  s t a t e s .  T h e  r e c i p i e n t s  o f  c o n v e y a n c e s  
f r o m  t h e  f e d e r a l  g o v e r n m e n t  a r e  c h a r g e d  o n l y  f o r  t h e  a m o u n t  o f  p u b l i c  
l a n d  t h a t  i s  c a l c u l a t e d  b y  t h e  s u r v e y ,  w h i c h  d o e s  n o t  i n c l u d e  t h e  a r e a s
o f  m e a n d e r e d  r i v e r s ,  l a k e s  a n d  s c r e a m s .

T h e  u s e  o f  t h e s e  s u r v e y  p r o c e d u r e s  h a s  e l i m i n a t e d  m a n y  o f  t h e  p r o b l e m s  
a s s o c i a t e d  w i t h  t h e  f e d e r a l  l a n d  c o n v e y a n c e  p r o g r a m s  i n  A l a s k a .  
S u b m e r g e d  l a n d s  a r e  n o  l o n g e r  b e i n g  c o n v e y e d  t o  f u l f i l l  a c r e a g e  
e n t i t l e m e n t s .  W i t h  t h e  e x c e p t i o n  o f  l a k e s  s m a l l e r  t h a n  5 0  a c r e s  a n d  
s t r e a m s  n a r r o w e r  t h a n  1 9 8  f e e t ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  n o  
l o n g e r  b e i n g  m a d e  p r i o r  t o  f e d e r a l  l a n d  c o n v e y a n c e s . D e t e r m i n a t i o n s  o f
o w n e r s h i p  o f  s u b m e r g e d  l a n d s  c a n  b e  p u t  o f f  u n t i l  a  n a t u r a l  r e s o u r c e
u s e  o r  c o n f l i c t  r e q u i r e s  r e s o l u t i o n ,  s u c h  a s  i s s u a n c e  o f  a n  o i l  a n d  g a s
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l e a s e ,  m i n i n g  c l a i m ,  o r  a  g r a v e l  s a l e .

T h r o u g h  t h e  j o i n t  e f f o r t s  o f  t h e  S t a t e  o f  A l a s k a ,  A FN,  a n d  t h e  
D e p a r t m e n t  o f  t h e  I n t e r i o r ,  t h e  1 9 8 3  d e c i s i o n  t o  u s e  t h e  s t a n d a r d  
s u r v e y  p r o c e d u r e s  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a  w a s  l e g i s l a t i v e l y  
a p p r o v e d  i n  A u g u s t  1 9 8 8  w h e n  t h e  U n i t e d  S t a t e s  C o n g r e s s  p a s s e d  
l e g i s l a t i o n  ( 9 4  S t a t .  2 4 3 0 )  a m e n d i n g  S e c t i o n  9 0 1  o f  t h e  A l a s k a  N a t i o n a l  
I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  c o d i f i e d  a t  4 3  U . S . C .  1 6 3 1 .  T h e  1 9 8 8  
a m e n d m e n t ,  s o m e t i m e s  r e f e r r e d  t o  a s  t h e  A l a s k a  S u b m e r g e d  L a n d s  A c t ,  
r e q u i r e s  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  i n  t h e  BLM M a n u a l  o f  
S u r v e y i n g  I n s t r u c t i o n s  b e  u s e d  f o r  a l l  f e d e r a l  s u r v e y s  u n d e r  t h e  A l a s k a  
S t a t e h o o d  A c t  a n d  ANCSA. T h e  1 9 8 8  a m e n d m e n t  a l s o  r e p e a l e d  t h e  S e c t i o n  
9 0 1  s t a t u t e  o f  l i m i t a t i o n s  t h a t  w o u l d  h a v e  r e q u i r e d  t h e  s t a t e  t o  f i l e  a  
l a w s u i t  w i t h i n  a  v e r y  s h o r t  p e r i o d  o f  t i m e  i n  o r d e r  t o  p r e s e r v e  i t s  
t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  c o n v e y e d  t o  n a t i v e  c o r p o r a t i o n s  
b y  t h e  f e d e r a l  g o v e r n m e n t  a s  a  r e s u l t  o f  e r r o n e o u s  n a v i g a b i l i t y  
d e t e r m i n a t i o n s ,  p o o r  m a p s ,  s u r v e y s  o r  w h a t e v e r .

E v e n  w i t h  t h i s  l e g i s l a t i o n ,  a  m a j o r  p r o b l e m  c o n c e r n i n g  n a v i g a b i l i t y  
d e c i s i o n s  m a d e  b y  t h e  f e d e r a l  g o v e r n m e n t  u n d e r  t h e  o l d  s y s t e m  r e m a i n s  
u n r e s o l v e d .  A t  i s s u e  a r e  t h e  h u n d r e d s  o f  e r r o n e o u s  n o n - n a v i g a b i l i t y  
d e c i s i o n s  a n d  t h e  r e s u l t i n g  s u b m e r g e d  l a n d  c o n v e y a n c e s  m a d e  t o  ANCSA 
c o r p o r a t i o n s  i n  p r e v i o u s  y e a r s .  I n  a d d i t i o n ,  t o  c o m p l y  w i t h  t h e  
m e a n d e r i n g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M a n u a l ,  t h e  f e d e r a l  
g o v e r n m e n t  i s  s t i l l  r e q u i r e d  t o  m a k e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  
l a k e s  s m a l l e r  t h a n  5 0  a c r e s  a n d  r i v e r s  o r  s t r e a m s  n a r r o w e r  t h a n  1 9 8  
f e e t  i n  w i d t h  t o  d e t e r m i n e  i f  t h e s e  w a t e r s  m u s t  b e  m e a n d e r e d .

R e t u r n  t o  T a b l e  o f  C o n t e n t s
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T h e  g r e a t e s t  h u r d l e  t o  o v e r c o m e  i n  t h e  s t a t e ' s  e f f o r t s  t o  i d e n t i f y  a n d  
m a n a g e  n a v i g a b l e  w a t e r s  h a s  b e e n  t h e  l o n g -  s t a n d i n g  d i f f e r e n c e s  o f  
o p i n i o n  b e t w e e n  t h e  S t a t e  o f  A l a s k a  a n d  t h e  U n i t e d  S t a t e s  r e g a r d i n g  t h e  
a p p l i c a t i o n  o f  t h e  t e s t  f o r  d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y .
N a v i g a b i l i t y  i s  a  q u e s t i o n  o f  f a c t ,  n o t  a  s i m p l e  l e g a l  f o r m u l a .  
V a r i a t i o n s  i n  w a t e r b o d y  u s e  t h a t  r e s u l t  f r o m  d i f f e r e n t  p h y s i c a l  
c h a r a c t e r i s t i c s  a n d  t r a n s p o r t a t i o n  m e t h o d s  a n d  n e e d s  m u s t  b e  t a k e n  
i n t o  a c c o u n t .  T h e r e  a r e  m a n y  l e g a l  p r e c e d e n t s  f o r  d e t e r m i n i n g  
n a v i g a b i l i t y  i n  o t h e r  s t a t e s  b a s e d  u p o n  t h e  p a r t i c u l a r  f a c t s  p r e s e n t e d  
i n  t h o s e  c a s e s .  I n  A l a s k a ,  t h o u g h ,  w e  a r e  j u s t  b e g i n n i n g  t o  g e t  t h e  
f i n a l  c o u r t  d e c i s i o n s  t h a t  a r e  n e c e s s a r y  t o  p r o v i d e  l e g a l  g u i d a n c e  f o r  
a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .

T h e  p h y s i c a l  c h a r a c t e r i s t i c s  a n d  u s e s  o f  a  w a t e r b o d y  u s e d  b y  t h e  s t a t e  
f o r  a s s e r t i n g  n a v i g a b i l i t y ,  c o m m o n l y  r e f e r r e d  t o  a s  n a v i g a b i l i t y  
" c r i t e r i a " ,  a r e  b a s e d  u p o n  l e g a l  p r i n c i p l e s  t h a t  h a v e  b e e n  e s t a b l i s h e d  
b y  t h e  f e d e r a l  c o u r t s .  T h e s e  c r i t e r i a  a r e  a p p l i e d  t o  r i v e r s ,  l a k e s ,  
a n d  s t r e a m s  t h r o u g h o u t  t h e  s t a t e  a n d  t a k e  i n t o  a c c o u n t  A l a s k a ' s  
g e o g r a p h y ,  e c o n o m y ,  c u s t o m a r y  m o d e s  o f  w a t e r - b a s e d  t r a n s p o r t a t i o n ,  a n d  
t h e  p a r t i c u l a r  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  u n d e r
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T h e  f e d e r a l  t e s t  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  w a s  e s t a b l i s h e d  o v e r  a  
h u n d r e d  y e a r s  a g o .  I n  t h e  l a n d m a r k  d e c i s i o n  o f  T h e  D a n i e l  B a l l ,  77  
U . S .  ( 1 9  W a l l . )  5 5 7 ,  5 6 3 ,  ( 1 8 7 0 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d :

T h o s e  r i v e r s  m u s t  b e  r e g a r d e d  a s  p u b l i c  n a v i g a b l e  r i v e r s  i n  l a w  
w h i c h  a r e  n a v i g a b l e  i n  f a c t .  A n d  t h e y  a r e  n a v i g a b l e  i n  f a c t  w h e n  
t h e y  a r e  u s e d ,  o r  a r e  s u s c e p t i b l e  o f  b e i n g  u s e d ,  i n  t h e i r  o r d i n a r y  
c o n d i t i o n ,  a s  h i g h w a y s  o f  c o m m e r c e ,  o v e r  w h i c h  t r a d e  a n d  t r a v e l  
a r e  o r  m a y  b e  c o n d u c t e d  i n  t h e  c u s t o m a r y  m o d e s  o f  t r a d e  a n d  t r a v e l  
o n  w a t e r .

A l t h o u g h  T h e  D a n i e l  B a l l  t e s t  i s  a c c e p t e d  a s  t h e  c o r r e c t  s t a n d a r d  f o r  
d e t e r m i n i n g  n a v i g a b i l i t y ,  t h e r e  h a s  b e e n  a  l o t  o f  d i s a g r e e m e n t  o v e r  
a p p l i c a t i o n  o f  m a n y  o f  t h e  t e r m s  a n d  p h r a s e s  u s e d  i n  T h e  D a n i e l  B a l l  
t e s t  t o  t h e  s p e c i f i c  u s e s  o f  A l a s k a ' s  l a k e s ,  r i v e r s  a n d  s t r e a m s .  T h e  
S t a t e  o f  A l a s k a  u s e s  t h e  f o l l o w i n g  i n t e r p r e t a t i o n  o f  t h a t  t e s t  a s  t h e  
b a s i s  f o r  i t s  n a v i g a b i l i t y  p r o g r a m .

T h e  W a t e r b o d y  M u s t  B e  U s a b l e  A s  a  H i g h w a y  F o r  t h e  T r a n s p o r t a t i o n  o f  
P e o p l e  o r  G o o d s .  I n t e r p r e t i n g  t h e  r e q u i r e m e n t s  t h a t  n a v i g a b l e  
w a t e r b o d i e s  b e  u s e d  o r  u s a b l e  a s  " h i g h w a y s  o f  c o m m e r c e " ,  t h e  c o u r t s  
h a v e  r u l e d  t h a t  t h e  c e n t r a l  t h e m e  o f  t i t l e  n a v i g a b i l i t y  i s  t h a t  t h e  
w a t e r b o d y  b e  c a p a b l e  o f  u s e  a s  a  h i g h w a y  w h i c h  p e o p l e  c a n  u s e  f o r  
t r a n s p o r t i n g  g o o d s  o r  f o r  t r a v e l .  N e i t h e r  t h e  t y p e s  o f  g o o d s  b e i n g  
t r a n s p o r t e d  n o r  t h e  p u r p o s e  o f  t h e  t r a v e l  a r e  i m p o r t a n t  i n  d e t e r m i n i n g  
n a v i g a b i l i t y .  T r a n s p o r t a t i o n  o n  w a t e r  a s s o c i a t e d  w i t h  r e c o g n i z e d  
c o m m e r c i a l  a c t i v i t i e s  i n  A l a s k a ,  s u c h  a s  m i n i n g ,  t i m b e r  h a r v e s t i n g ,  a n d  
t r a p p i n g  i s ,  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  u s e  o f  w a t e r b o d i e s  f o r  
t r a n s p o r t a t i o n  i n  c o n n e c t i o n  w i t h  n a t u r a l  r e s o u r c e s  e x p l o r a t i o n  o r  
d e v e l o p m e n t ,  g o v e r n m e n t  l a n d  m a n a g e m e n t ,  m a n a g e m e n t  o f  f i s h  a n d  g a m e  
r e s o u r c e s ,  o r  s c i e n t i f i c  r e s e a r c h  i s  a l s o  e v i d e n c e  o f  n a v i g a b i l i t y .  
T r a v e l  b y  l o c a l  r e s i d e n t s  o r  v i s i t o r s  f o r  t h e  p u r p o s e  o f  h u n t i n g ,  
f i s h i n g ,  a n d  t r a p p i n g ,  o r  a s  a  m e a n s  o f  a c c e s s  t o  a n  a r e a  c a n  b e  u s e d  
t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  s a m e  h o l d s  f o r  r e c r e a t i o n a l  
t r a n s p o r t a t i o n ,  i n c l u d i n g  p e r s o n a l  t r a v e l  a n a  p r o f e s s i o n a l l y  g u i d e d  
t r i p s .

W a t e r s  W h i c h  A r e  C a p a b l e  o f  B e i n g  U s e d  F o r  T r a n s p o r t i n g  P e r s o n s  a n d  
G o o d s ,  A l t h o u g h  N o t  A c t u a l l y  U s e d ,  A r e  N a v i g a b l e .  I t  i s  n o t  n e c e s s a r y  
t h a t  a  w a t e r b o d y  b e  a c t u a l l y  u s e d  f o r  t r a n s p o r t a t i o n  t o  b e  f o u n d  
n a v i g a b l e .  I t  i s  e n o u g h  t h a t  i t  i s  s u s c e p t i b l e ,  o r  p h y s i c a l l y  c a p a b l e ,  
o f  b e i n g  u s e d .  W h e t h e r  a  w a t e r b o d y  i s  s u s c e p t i b l e  o f  u s e  f o r  
t r a n s p o r t a t i o n  d e p e n d s  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r  
c o u r s e  s u c h  a s  l e n g t h ,  w i d t h ,  d e p t h ,  a n d ,  f o r  a  r i v e r ,  c u r r e n t  a n d  
g r a d i e n t .  T f  t h o s e  p h y s i c a l  c h a r a c t e r i s t i c s  d e m o n s t r a t e  t h a t  a  
w a t e r b o d y  c o u l d  b e  u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e r s o n s  o r  g o o d s ,  i t  
i s  l e g a l l y  n a v i g a b l e .

T h e  s u s c e p t i b i l i t y  e l e m e n t  o f  t i t l e  n a v i g a b i l i t y  i s  v e r y  i m p o r t a n t  f o r  
t h e  i d e n t i f i c a t i o n  o f  n a v i g a b l e  w a t e r b o d i e s  i n  A l a s k a .  B e c a u s e  o f  
A l a s k a ’ s  s p a r s e  p o p u l a t i o n  a n d  l a c k  o f  d e v e l o p m e n t ,  t h e r e  a r e  h u n d r e d s  
o f  r e m o t e  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  w h e r e  t h e r e  i s  l i t t l e  o r  n o

c o n s i d e r a t i o n .
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