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DATE: A pril 5,2003

TO: All R esources C om m ittee  M em bers

FROM: Senator Scott O gan
C hairm an , Senate R esources C om m ittee

RE: SB 97

A t ta c h e d  is  a  c o p y  o f  th e  w o r k  d r a f t  C S  f o r  SB 9 7  P u b l i c  I n t e r e s t  
L i t ig a n t s ,  w h i c h  m o v e d  o u t  o f  s u b c o m m i t t e e  o n  A p r i l  3 rd. T h is  
v e r s io n  w i l l  b e  p r e s e n t e d  to  th e  f u l l  R e s o u r c e s  C o m m i t t e e  f o r  
d i s c u s s io n  o n  M o n d a y ,  A p r i l  7 th. A  r e v i s e d  f is c a l  n o t e  h a s  b e e n  
r e q u e s t e d  b u t  n o t  y e t  r e c e iv e d .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  c o n ta c t  m y  c o m m i t t e e  a id e ,  L in d a  
H a y  a t  e x te n s io n  4 9 0 7 .

S e n a to r  S c o t t  O g a n
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CS FO R  SENATE BILL NO. 97( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Of fere  I:
R e fe rre d :

S p o n s o r s ) :  S E N A T E  R U L E S  C O M M IT T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R

A B ILL 

FO R AN A CT EN TITLED  

"A n Act p roh ib iting  certain  types of discrim ination in the aw arding of atto rney  fees and 

costs in civil actions o r appeals."

BE IT  EN A CTED  BY T H E  LEG ISLA TU R E O F TH E  STATE O F ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

PURPOSE AND INTENT, (a) The judicially created doctrine respecting the award 

of attorney fees and costs to or against public interest litigants has created an unbalanced set 

of incentives for parties litigating issues that fall under the public interest litigant exception. 

This imbalance has led to increased litigation, arguments made with little merit, difficulties in 

compromising claims, and significant costs to the state and private citizens. More 

importantly, application of the public interest litigant exception has resulted in unequal access 

to the courts and an unlevel playing field for the parties in litigation.

(b) The purpose of secs. 2 and 3 of this Act is to provide for a more equal footing fo” 

parties in civil actions and appeals by abrogating the special status given to public interest
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litigants with respect to the award of attorney fees and costs. It is the intent of the legislature 

to expressly overrule the decisions of the Alaska Supreme Court in Gilbert v. State, 526 P.2d 

1131 (Alaska 1974), Anchorage v. McCabe, 568 P.2d 986 (Alaska 1977), Thomas v. Bailey, 

611 P.2d 536 (Alaska 1980), Southeast Alaska Conservation Council, Inc. v. State, 665 P.2d 

544 (Alaska 1983), Danscreau v. Ulmer, 955 P.2d 916 (Alaska 1998), and their progeny, 

insofar as they relate to the award of attorney fees and costs to or against public interest 

litigants in future civil actions and appeals. It is also the intent of the legislature to prohibit 

the creation or application of judicially created doctrines in the future that have the effect of 

treating public interest litigants differently than nonpublic interest litigants regarding the 

award of attorney fees and costs.

(c) This Act does not preclude the enactment of specific statutes authorizing fee 

awards in particular situations, such as AS 45.50.537.

* Sec. 2. AS 09.60.010 is amended to read:

Sec. 09.60.010. Costs and attorney fees allowed prevailing party . Except 

as provided in (b) of this section, the [TPEE] supreme court shall determine by rule or 

order the costs, if any, that may be allowed a prevailing party in a civil action. Unless 

specifically authorized by statute or by agreement between the parties, attorney fees 

may not be awarded to a party in a civil action for personal injury, death, or property 

damage related to or arising out of fault, as defined in AS 09.17.900, unless the civil 

action is contested without trial, or fully contested as determined by the court.

* Sec. 3. AS 09.60.010 is amended by adding a new subsection to read:

(b) Except as otherwise provided by statute, a court in this state may not 

discriminate in the award of attorney fees and costs to or against any party in a civil 

action or appeal based on the nature of the policy or interest advocated by the party, 

the number of persons affected by the outcome of the case, whether a governmental 

entity could be expected to bring or participate in the case, the extent of the party's 

economic incentive to bring the case, or any combination of those factors.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

APPLICABILITY. This Act applies to a civil action or appeal filed on or after the 

effective date of this Act.
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M E M O R A N D U M S t a t e  o f  A l a s k a
D e p a r t m e n t  o f L aw

T0: Senator Scott Ogan DATE: April 2, 2003
Room 103

TELEPHONE:: (907)465-2132

FROM: " t J a v id  W. Mafemei/ s u b je c t . -  Senate Bill 97
Assistant Attorney General

Attached is a proposed amendment to Senate Bill °7 which the Department of Law 
respectfully requests be considered by the Senate Resource Committee Subcommittee.
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O FFER ED  IN  T H E  SE N A T E R ESO U R C E B Y __________________________

C O M M ITT EE  

TO: SB 97

1 Page 1, lines 1-2:

2 Follow ing "A ct":

3 D elete all m aterial and insert:

4 "p ro h ib itin g  d isc r im in a tio n  in th e  a w a rd in g  o f  a tto rn e y 's  fees a n d  costs

5 in civil ac tio n s  o r  ap p ea ls  to  o r  ag a in s t p u b lic  in te re s t  litigan ts .""

6

7 Page 1, fo llow ing line 3:

8 Insert a new  bill section to read:

9 "* S ec .ion  1. The uncodified  law o f  the State o f  A laska is am ended by adding a new

10 section to read:

11 PU R PO SE, (a) The ju d ic ia lly  created doctrine respecting  the aw ard o f  atto rney’s

12 fees and costs to or against public interest litigants has created  an unbalanced set o f

13 incentives for parties litigating issues that fall under the public  interest litigant exception.

14 This im balance has led to increased litigation, argum ents m ade w ith little merit,

15 difficulties in com prom ising  claim s, and significant costs to the state and private citizens.

16 M ore im portantly , application o f  the public in terest litigant exception has resulted in

17 unequal access to the courts and an unlevel playing field for the parties in litigation.

18 (b) The purpose o f  sec. 2 o f  this Act is to provide for a more equal footing for

19 parties in civil actions and appeals by abrogating the special status given to public interest

A M E N D M E N T
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1 litigants w ith  respect to the aw ard o f  a tto rney’s fees and costs. It is the intent o f  the

2 legislature to  expressly  overrule the decisions o f  the A laska Suprem e Court in G ilbert v.

3 State, 526 P .2d 1131 (A laska 1974), A nchorage v. M cC abe, 56S P.2d 9S6 (Alaska 1977),

4 Thom as v. B ailey , 611 P .2d 536 (A laska 1980), Southeast A laska Conservation Council,

5 Inc. v. State, 665 P.2d 544 (A laska 1983), D ansereau v. U lm er, 955 P.2d 916 (A laska

6 1998), and the ir progeny, insofar as they relate to the aw ard o f  attorney’s fees and costs

7 to or against public interest litigants in future civil actions and appeals. It is also the

8 intent o f  the legislature to prohibit the creation o r application o f judicially-created

9 doctrines in the future that have the effect o f  treating public  interest litigants differently

10 than non-public interest litigants regarding the aw ard o f  a tto rney ’s fees and costs.

11 (c) T his A ct does not preclude the enactm ent o f  specific statutes authorizing fee

12 aw ards in particu lar situations, such as in AS 45.50 .537."

13

14 R enum ber the follow ing bill sections accordingly

15

16 Page 1, line 4 through Page 3, line 2:

17 D elete all m aterial and insert new bill sections to read:

18 "* Sec. 2. AS 09.60.010 is am ended by adding a new  subsection to read:

19 (b) Except as otherw ise provided by statu te, a court in this state may

20 not d iscrim inate in the aw ard o f  a tto rney’s fees and costs to or against any

21 party in a civil action or appeal based upon the nature o f  the policy or

22 interest advocated by such party, the num ber o f  persons affected by the

23 outcom e o f  the case, w hether a governm ental entity  could be expected to

2



1 bring o r participate in the case, the extent o f  the p a rty ’s econom ic incentive

2 to b ring  the case, or any com bination o f  those factors.

3 * Sec. 3. T he uncodified law o f  the State o f  A laska is am ended by adding a new

4 section to read:

5 A PPL IC A B ILIT Y . This A ct applies to all c ivil actions and appeals filed on or

6 after the effective date o f  this Act."

3
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY THE SENATE RULES COMiYlITTEE BY REQUEST OF THE GOVERNOR

In tro d u ced : 3/3/03 
R eferred : R esources, Ju d ic ia ry

A BILL 

FOR AN ACT ENTITLED

1 "An Act reliHing4erT5ni)tfc4flRn^srnttgi«rtS^n(IT(rn4tot=«<^Hfc^lHiti~mHemItn^RnIe 82,

2 A l a s k T n u f l e S - o t ^ i v i T T ^ —

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
/ f j j u O  4 4 C .7 7 (y V _  I

4 * Section 1. AS 09v60.010 is amended to read:

SENATE BILL NO. 97

5 Sec. 09.6{mHIL Costs and attorney fees allowed prevailing party. The

6 supreme court shall determuYedjV rule or order the costs, if any, that may be allowed a

7 prevailing party in a civil action/NJjiIess specifically authorized by statute or by

8 agreement between the parties, attorney feeSsqiay not be awarded to a party in a civil

9 action for personal injury, death, or property dama&esrelated to or arising out of fault,

10 as defined in AS 09.17.900, unless the civil action is contested without trial, or fully

11 contested as determined by the court. In a civil action contesting a decision of the

12 Departm ent of Environmental Conservation, the Departm ent ofFiidKand Game,

1? or the Departm ent of N atural Resources making a coastal consistency

14 determination, adopting regulations, or for which there was an opportunity for

SB0097A -1-
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1 the public to comment to the agency before the final agency decision and to seek

2 adm inistrative review before the agency following the initial agency decision,

3 attorney's fees may only be awarded to or against a public interest litigant as

4 phovided in R u b  82(g), Alaska Rules of Civil Procedure, on the effective date of

5 this Act.

6 * Sec. 2. Tnk uncodified law of the State o f Alaska is amended by adding a new section to

7 read: \

8 DIRECT COURT RULE AMENDMENT. Rule 82(b), Alaska Rules of Civil

9 Procedure, is amended by adding a new paragraph to read:

10 (5) If the court chooses to vary an award of attorney's fees under (b)(3)

11 of this rule by increasing the award beyond the amounts provided in (b)(1) or (2) of

12 this rule, then the court shall apportion the attorney's fees by issue and may only award

13 the increased fees for anNssue the party prevailed upon unless the court finds

14 exceptional circumstances to\?e present that require an increased award of fees

15 without apportionment by issue. \

16 * Sec. 3. The uncodified law of the State\)f Alaska is amended by adding a new section to

17 read: \

18 DIRECT COURT RULE AMENDMENT^ Rule 82, Alaska Rules of Civil Procedure,

19 is amended by adding a new subsection to read: \

20 (g) Attorney's Fees for Public Interest Litigants. In a civ:! action

21 contesting a decision of the Department ofyEnvironmental Conservation, the

22 Department of Fish and Game, or the Departments^ f  Natural Resources making a

23 coastal consistency determination, adopting regulations, or for which there was an

24 opportunity for the public to comment to the agency before the final agency decision

25 and to seek administrative review before the agency following the initial agency

26 decision, attorney's fees may only be awarded to or against a public interest litigant in

27 the same manner as attorney's fees may be awarded to or against a\non-public interest

28 litigant, under (b) of this rule. \

29 * Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

30 read: \

31 CONDITIONAL EFFECT. Section 1 of this Act takes effect only if secs. 2 and 3 o\th is Act

SB 97 -2- SB0097A
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receive the two-thirdsmiajority vote of each house required by art. IV, sec. 15, Constitution of 

the State of Alaska.
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Amendments to SB 97

Page 1, line 2, following “Procedure”:
Insert “and Rule 508, Alaska Rules o f Appellate Procedure”

Page 2, line 29:
Insert a new section:
“* Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new 
section to read:

DIRECT COURT RULE AMENDMENT. Rule 508(e), Alaska Rules o f 
Appellate Procedure, is amended to read:

(e) A ttorney’s Fees.

(1) Attorney’s fees may be allowed in an amount to be determined 
by the court. If  such an allowance is made, the clerk shall issue an 
appropriate order awarding fees at the same time that an opinion or an 
order under Rule 214 is filed. If the court determines that an appeal or 
cross-appeal is frivolous oi that it has been brought simply for purposes o f 
delay, actual attorney’s fees may be awarded to the appellee or cross­
appellee.

(2) Public Interest Litigants In an appeal from  an 
adm inistrative agency contesting a decision of the D epartm ent of 
Environm ental Conservation, the D epartm ent of Fish and Game, o r 
the D epartm ent of N atural Resources m aking a coastal consistency 
determ ination o r for which there was an opportunity  for the public to 
comment to the agency before the final agency decision and to seek 
adm inistrative review before the agency following the initial agency 
decision, atto rney’s fees may only be aw arded to or against a public 
interest litigant in the same m anner as a tto rney ’s fets may be 
aw arded to or against a non-public interest litigant under (eHl) o f this 
rule.”

Renumber the following bill sections accordingly.



Sectional Analysis HB 145 and  SB 97

“An Act relating to public interest litigants and to attorney fees; and amending Rule 82, 

Alaska Rules o f Civil Procedure.”

Section 1 o f the bill amends AS 09.60.010 to require that attorney’s fee awards to or 

against a public interest litigant in civil cases contesting decisions by the Departments of 

Environmental Conservation, Fish and Game, and Natural Resources which make a 

coastal consistency determination or adopt regulations or decisions by those agencies for 

which the public had an opportunity to comment to the agency and seek administrative 

review before the agency, may only be made as provided in the proposed new subsection 

(g) to Rule 82, found in section 3 o f the bill and described below. Section 1 makes it 

clear that such attorney’s fee awards must conform to the language in subsection (g) 

expressed in this bill and not to later amendments to subsection (g).

Section 2 o f  the bill would amend Alaska Rule o f Civil Procedure 82 by adding a new 

paragraph to subsection (b) providing that if  a court increases the award from the 

percentages set out in (b)(1) or (b)(2) o f the rule, it must apportion the attorney's fee by 

issue and, absent exceptional circumstances, can only award the increased fee for an issue 

the party prevailed upon. This would change the current application o f Civil Rule 82 

which courts construe to allow, but not require, apportionment o f attorney’s fees by issue.



Section 3 o f  the bill would add a new subsection (g) to Alaska Rule o f  Civil Procedure 82 

providing that attorney’s fees to or against public interest litigants for cases contesting 

d . . sions by the Departments o f Environmental Conservation, Fish and Game, and 

Natural Resources making a coastal consistency determinations, adopting regulations, or 

for which the public had an opportunity to comment to the agency and seek 

administrative review before the agency, are to be awarded in the same manner as 

attorney’s fees are awarded to or against non-public interest litigants under subsection (b) 

o f Rule 82. This would change current Alaska case law which creates an exception to 

Rule 82 by which, in most circumstances, public interest litigants who prevail in civil 

litigation receive full attorney’s fees, with no apportionment by issue, but are not liable 

for an opposing party's fees if  the public interest litigant loses the case.

Because sections 2 and 3 o f the bill amend the Alaska Civil Rules, they must receive a 

two-thirds vote in each house in order to become law. Section 1 only requires a majority 

vote. For section 1 to have its intended effect, it is necessary that sections 2 and 3 also 

are passed by the legislature. Thus, Section 4 o f this bill provides that section 1 takes 

effect only if  sections 2 and 3 receive a two-thirds majority vote in each house.
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The Voice of Small Business

ALASKA

S t a t e m e n t  o f  S u p p o r t  

S e n a t e  B i l l  9 7  

P u b l i c  I n t e r e s t  L i t i g a n t  F e e s  

M a r c h  8 , 2 0 0 3

The Alaska Chapter o f  the National Federation o f  Independent Business has over 2,500 members, 
making it the largest small-business advocacy group in the state. NFIB supports SB 97. This bill 
allows for equal treatment o f  litigants under Court Civil Rule 82.

Civil rule 82 provides for a percentage o f attorney fees to be reimbursed to the prevailing party. 
Through Alaska Supreme Court decisions, a policy has been established to exempt public interest 
litigants from Rule 82 when they do not prevail and give them a higher percentage when they do.
This gives public interest litigants an incentive to litigate even weak claims because they will suffer no 
economic burden if they lose and usually are able to obtain full attorney fees if they prevail.

Groups that litigate “in the public interest” have imposed substantial economic burdens on the State in 
the development o f  its resources. Passing SB 97 will take away the incentive to litigate just to delay a 
project. Such delaying tactics have caused otherwise good projects to become uneconomic and not go 
forward.

Public interest litigants will not be unfairly treated by SB 97. They will simply be treated like all 
other Alaskans. They have the right to provide public input before an agency decision is made. They 
have the right to administratively appeal an agency decision with no cost to them if they lose. This 
bill will simply treat public interest litigants like every other litigant when they decide to go to court to 
contest a decision o f  a resource agency in making a coastal consistency determination, adopting 
regulations or making other administrative decisions for which there has been an opportunity for 
public comment.

Passage o f  SB 97 will benefit the economy in Alaska by reducing project delays.

N F I B / A l a s k a  u r g e s  s u p p o r t  f o r  S B  9 7

S u b m itted  by T h y e s  S h au b  on  b e h a lf  o f  N F IB /A Jaska

National Federation o f Independent Business -  ALASKA 
2 1 7  Second  St., Suite 2 0 6  •  Juneau, AK 99801  • 9 0 7 -4 6 3 -5 1 1 8  •  Fax 9 0 7 -4 6 2 -5 1 2 8  •  www.nfib.com

http://www.nfib.com
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GOVERNOR@GOV.ET ATE. AK. US

F r a n k  H .  M u r k o w s k i
Governor

S t a t e  o f  A l a s k a
O f f i c e  o f  t h e  G o v e r n o r  

J u n e a u

P.O. BOX 1 10001 
Junemj, Alaska 99B11-0001 

(907) 465-3500 
FAX (907) 465-3532 

WWW.GOV.STATE.AK.US

February 28, 2003

The Honorable Gene Therriault 
President of the Senate 
Alaska State Legislature 
State Capitol, Room 107 
Juneau , AK 99801-1182

Dear President Therriault:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I 
am transm itting a bill th a t would change the Alaska Rules of Civil 
Procedure as they apply to the award of attorney’s fees. First, the bill 
provides for specific rules tha t govern the award of attorney's fees to or 
against certain public interest litigants. The bill does so by specifically 
requiring th a t any award of attorney’s fees to or against public interest 
litigants for cases contesting decisions by the Departm ent of 
Environmental Conservation, the Departm ent of Fish and Game, or the 
Department of Natural Resources making a coastal consistency 
determination, adopting regulations, or in which the public had an 
opportunity to comment to the agency and seek adm inistrative review 
before the agency, be governed by Alaska Rule of Civil Procedure 82 (Rule 
82). The bill would then amend Rule 82 to require th a t attorney’s fees be 
awarded to or against a public interest litigant in those situations in the 
same m anner as attorney’s fees are awarded to or against non-public 
interest litigants under Rule 82(b). Second, the bill provides, for all 
litigants, th a t in the absence of exceptional circum stances, courts may 
award increased fees only for issues upon which a party prevailed.

Under Rule 82, attorney’s fees are awarded to the prevailing party. 
By rule, the attorney’s fee awards are limited to a specified percentage of 
the actual fees, with the precise percentage dependent upon a num ber of 
factors, including whether the case is contested or goes to trial, and 
whether or not a money judgm ent is received. The complexity of the case 
and length of trial are among a list of other factors tha t may be used by 
the court to vary the size of the award. Upon consideration of a variety of 
factors, a court may apportion fees based upon the issues and whether a 
party prevailed. In contrast, current Alaska case law creates an 
exception to Rule 82 by which, in most circum stances, public interest

mailto:GOVERNOR@GOV.ET
http://WWW.GOV.STATE.AK.US


litigants who prevail receive full attorney’s fees, with no apportionment 
by issue, bu t are not liable for an opposing party's fees if the public 
interest litigant loses the case.

The attorney's fee exception for public interest litigants creates 
several undesirable incentives when decisions of the state are called into 
question. First, those seeking to preserve an action of the state have an 
incentive to avoid litigation because of the possibility of full attorney's 
fees being awarded against them. This is compounded by the fact that 
those seeking to overturn actions of the state have an affirmative 
incentive to take a chance on doubtful claims because they may win and 
earn large rewards in the form of full fees, w ithout the counterbalancing 
risk of even partial fees being awarded against them. This is of 
particular concern in the area of resource development where well- 
financed groups have sought to use litigation to impede the state's efforts 
to proceed with the orderly development of its resources.

This bill would redress this imbalance in the narrow group of cases 
involving the resource agencies.

I urge your prompt consideration and p<? ssage of this bill.

T h e  H o n o ra b le  G en e  T h e r r ia u l t
F e b ru a ry  2 8 , 2 0 0 3
P ag e  2

Sincerely,

F rank H. Murkowski 
Governor
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Closing the Door on Public Interest Litigants (SB 97)

810 N St, Stc 203, Anchorage Alaska 99501 / Ph. 907.258.6171 / Fax 907.258.6177
PO Box 22151, Juneau Alaska 99802 / Ph. 907.463.3366 / Fax 907.463.3312 / www.acvoters.org

TO : Senate Resources Committee 
FROM : Matt Davidson 
Date: March 28, 2003

SB 97 would severely limit Alaskans’ ability to challenge poor government decisions. SB 97 
changes the court rules that allow public interest litigants to recover legal expenses for 
challenges of decisions made by the Departments o f Natural Resources, Environmental 
Conservation, and Fish and Game. The current Rule 82 exemption is necessary to ensure that 
poor decisions by state agencies can be challenged the Alaska public. We urge you to reject SB 
97.

Public Interest Litigants, by definition, are not motivated by an economic incentive, but rather by 
an interest in the resolution o f a significant public policy issue. In 1974, the Alaska Supreme 
Court removed barriers that allowed only the rich to challenge bad government decisions.

While it has been argued that the bills target suits by environmentalists, SB 97 does not single 
out these plaintiffs, but rather impact all citizens’ ability to challenge decisions by DNR, 
ADF&G, and DEC. As the Alaska Supreme Court once said “the policy o f awarding full 
attorney’s fees to public interest litigants was designed to encourage plaintiffs to raise issues of 
public interest as private attorneys general.”

AH Sides Im pacted
Public interest litigants represent all points along the ideological and political spectrum. Some 
Alaska cases brought by public interest litigants targeted by SB 97 and HB 145 include:

Citizens for the Preservation o f  the Kenai River. Inc. v. Sheffield, 758 P.2d 624 (Alaska 1988):
A group o f  boat-owners brought suit challenging the validity o f a state regulation limiting 
horsepower of motorized boats on the Kenai River. If not for the public interest ruie, the boat 
owners would have been required to pay tens o f thousands of dollars to the State o f Alaska in 
attorney’s fees. This would deter other multiple use advocacy groups from going to court to 
protect their access rights against overzealous regulators in the state agencies.

Evak Traditional Elders Council v. Sherstone, Inc.. 904 P.2d 420 (Alaska 1995): A traditional 
village elders council disputed logging plans regarding historic sites.

Alaska Survival. Inc. v. Dept, o f  Natural Resources. 723 P.2d 624 (Alaska 1988): An 
organization o f local residents filed suit regarding state land disposal o f 32 agricultural 
homesteads.

Alaskans building a better future

http://www.acvoters.org


Unnecessary Changes
Existing law already protect against frivolous litigation. The courts are charged with deciding 
whether a plaintiff passes the public interest litigant test. Secondly, the courts already allow the 
courts to reduce a fee award for a variety o f reasons in cases where the judge finds the requested 
award unreasonable. Attorneys are held accountable by the threat o f significant fines for 
bringing frivolous claims.

SB 97 and HB 145 are unnecessary and would severely limit the checks and balances necessary 
for a sound public process. Limiting public interest litigant status cuts the ability of Alaskans to 
participate in important decisions affecting us all.

Page 2

Please oppose SB 97.

Matt Davictetfn 
Conservation Advocate

Alaskans building a better future.



O i l .

Points Supporting Bill Abrogating the “Public Interest Litigant” Doctrine

•  This Bill abrogates the so-called “public in terest litigant” doctrine. This doctrine 
has been created exclusively  by the A laska Suprem e C ourt through judicia l 
decisions. It provides special treatm ent for certain  litigants chosen by the 
Suprem e C ourt w hen it com es to the aw arding  o f attorney fees and court costs.

•  In sum , should  a “public in terest litigant” prevail on  any issue in  a case, 
then that so called “public in terest litigant” is entitled to an aw ard o f its full 
a ttorney fees and costs.

•  C onversely, should a “public in terest litigant” lose its case, then it is 
im m une from  an aw ard o f attorney fees and costs against it.

•  T his doctrine has been applied against the S tate  and private parties being 
sued  by a “public in terest litigant” .

•  It is tim e for Legislature to step in and assert its authority  over this area. The 
public in terest litigant doctrine represents policy m aking by  the Suprem e Court on 
issues w hich are the province o f the L egisla ture  to decide -  not the Suprem e 
Court.

• T his Bill “ levels the playing field” and prohibits the courts from  discrim inating
am ongst litigants appearing in state courts. A nd it does so w ithout am ending 
existing C ourt R ules. Im portantly, existing C ourt R ules -  in particular Civil 
R ule 82 on attorney fee aw ards -  provide the courts w. the authority and 
discretion to tailor attorney fee aw ards, on a case-by-case basis, to protect litigants 
truly deserving o f  special consideration by  the courts.

• W hy should the “public interest litigant” doctrine be abrogated? B ecause it
provides a  perverse incentive for environm entalists and o ther interests opposed to 
developm ent activities in A laska to sue the State and potentially  private com panies 
doing business in the State to stop projects o f great benefit to A laskans.

•  T he “public interest litigant” doctrine is tailor-m ade for environm entalists 
and other anti-developm ent litigants, w ho autom atically  qualify as “public 
in terest litigan ts” under this loose jud icia l doctrine.

•  T hese litigants face virtually  no risk  w hen bringing even the m ost frivolous 
challenge to a S tate-approved project: i f  they win on any issue, no m atter 
how  trivial, they “h it the jack p o t” and receive an aw ard o f  full attorney fees 
and costs. If  they lose, they are im m une from  an aw ard o f fees or costs 
against them .
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• Such decisions by the courts -  which occur frequently  -  n o t only are costly to the 
State, they operate as a significant d isincentive for responsible com panies to do 
business in A laska. Take Forest’s R edoubt Shoal developm ent project in Cook 
Inlet.

•  First, Forest w orked with State agencies to m ake the R edoubt project a 
m odel o f  environm entally responsible oil and gas developm ent.

• This was not good enough for environm entalists opposed to  any oil and gas 
developm ent in Cook Inlet, and one group -  calling itse lf C ook Inlet 
K eeper -  has been relentlessly  attacking the project.

•  Its first challenge, to the exploration phase o f the project, was rejected at 
the trial court but upheld, in part, by the Suprem e C ourt. C IK  ultim ately 
received an aw ard o f attorney fees and costs exceeding $100,000

•  I note, the Legislature prom ptly overru led  the Suprem e C ourt’s 
decision in favor o f C IK , but C IK  got to keep its m oney anyway.

•  Further, C IK ’s challenge and the Suprem e C o u rt’s decision did 
nothing to increase protection for the environm ent; the case was a 
technical challenge to the conduct o f the A laska Coastal 
M anagem ent Program  review .

• B efore that case was even over, C IK  challenged the current production 
phase o f operations, and “public interest litigan t” fees received as a part o f 
C IK ’s challenge to the exploration phase are now  funding the ch a lb n g e  to 
the production phase o f  the project

• An injunction was entered against the project once already during 
the exploration phase. It was only tem porary but its still cost Forest 
hundreds o f thousands o f dollars and caused Forest to lay o ff 
contractors and em ployees during the duration o f  the injunction.

• N ow , C IK  is seeking another injunction to stop the production phase 
o f the project.

•  Thus, F o rest’s experience is a prim e exam ple o f  w hy the Legislature should act 
now to rem ove this perverse incentive that fuels frivolous, obstructionist litigation 
against the State and com panies seeking to do business in the state.

•  ‘ C ritical junctu re  for A laska -  North Slope production is falling and the
State is feeling the pain o f budget cuts

- 2 -



The State should encourage responsible developm ent, not discourage 
investm ents in A laska’s future by providing financial incentives for 
challenges to responsible projects in A laska.

Finally, as noted at the beginning o f  m y com m ents, the existing Court 
R ules -  w hich are unaffected by the Bill -  provide the courts sufficient 
authority  and discretion to protect litigants truly deserving special 
consideration by the courts.
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217 2nd Street, Suite 201 

Juneau, Alaska 99801 
(907) 586-2323 FAX 463-5515

Regional Office: 
601 West 5,h Ave., Suite 600 

Anchorage, Alaska 99501 
(907) 278-2722 FAX 278-6643

SB 97 -  Public In terest Litigants
Testimony by Pamela La Bolle, President

The Alaska State Chamber o f Commerce, representing approximately 700 business members and 35 
local chambers of commerce, offers the following comments in support o f SB 97 regarding Public 
Interest Litigants.

The Public Interest Litigant is a special status granted to a certain group of Alaskans over the 
interests o f other Alaskans. This status was not created by the elected representatives o f Alaskans 
through the recognized public process of the legislature, but instead was created by the courts.

Under this special status, litigants are provided exemption from the requirements o f  Rule 82 (g) o f 
the Alaska Rules o f Civil Procedure that provides for the prevailing party in a civil procedure to 
recover a portion o f its attorney fees. Under Rule 82, if  the prevailing party is the defendant, they 
can recover 20-30% o f the attorney fees incurred. The rationale, in addition to encouraging 
settlement, is to provide partial compensation to parties who are forced to go to litigation to defend 
their rights.

The Alaska State Chamber was among those who worked hard to bring Rule 82 into law, and it is 
our belief that it is fair to all. We believe that no groups, based on their political characteristics, 
should be accorded special treatment or immunity fron> Rule 82.

The public interest litigant doctrine came about in the 1990 case o f The Anchorage Daily News v. 
Anchorage School District before the Alaska Supreme Court. Under this special status, the court 
determined that if  the prevailing party is considered a public interest litigant, they are able to recover 
all o f their attorney fees. If the public interest litigant loses, however, they do not have to pay any o f 
the other parties’ attorney’s fees.

Some groups routinely challenge state resource development decisions and are granted the status o f 
public interest litigant by the courts. These groups are often special interest groups posing as public 
trusts. Such challenges typically allege as many as 15 to 20 specific deficiencies in the state’s 
administrative finding. When groups challenging resource development decisions prevail, they 
generally do so on just one or two issues, however they are typically awarded full costs and 
attorneys fees.

SB 97 will return fairness to the civil proceedings. Under Rule 82, the court is allowed to raise or 
lower the amount to be awarded in attorney’s fees based upon established factors. The rule should be 
applied equally to all litigants.

We urge the committee to support SB 97.
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Pleale oppose SB 97

Subject: Please oppose SB 97
Date: Sat, 05 Apr 2003 23:14:40 -0900 

From : Jeff & Susan Sloss <jssloss@gci.net>
To: Senator_Scott_Ogan @legis.state.ak.us, Senator_Tom_Wagoner@legis.state.ak.us, 

Senator_Fred_Dyson@legis.state.ak.us, Senator_Ralph_Seekins@legis.state.ak.us, 
Senator_Ben_Stevens@legis.state.ak.us, Senator_Gene_Therriault@legis.state.ak.us

Dear Senators,

CSSB 97 would eliminate public interest litigant status, thereby holding losing plaintiffs liable for the 
government's attorney's fees and costs. Most public interest groups, and certainly most individuals in 
Alaska who might wish to bring valid public interest lawsuits, would be detered from challenging the 
government in court because the financial risk would be too great.

This bill poses a very grave threat to one's ability to bring litigation in the future to defend 
Alaskans’constitutional rights against encroachments by State or local governments. The Alaska 
Constitution is worthless if there is no practical way that one can enforce it in the courts. These bills are 
obviously a legislative attempt to discourage public interest litigation and ensure that unconstitutional laws 
go unchallenged in court.

Please do not trample the Alaska Constitution; bury this bill now.

Sincerely, Jeff & Susan Sloss, 740 5th St., Juneau, AK 99801

Jeff and Susan Sloss < issloss@gci.net> 
J e f f  &  S u san  S loss

4/7/2003 8:48 AM
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CSSB 97

Subject: CSSB 97
Date: Sun, 6 Apr 2003 10:54:15 -0800 

From : "Louise Barnes" <lbll4@ w orldnet.att.ne,.>
To: <Senator_Scott_Ogan@legis.state.ak.us>, <Senator_Tom_Wagoner@legis.state.ak.us>, 

<Ser.ator_Fred_Dyson@legis.state.ak.us>, <Senator_Ralph_Seekins@legis.state.ak.us>, 
<Senator_Ben_Stevens@legis.state.ak.us>, <Senator_Gene_Therriault@legis.state.ak.us>

Please vote to KILL this bill. Do not make it harder for us (the public you represent) to defend ourselves against 
possible wrong doing.
Thank you very much.

Jennine Williamson 
2454 Killarney Way 
Fairbanks, AK 99709

o f l 4/7/2003 8:47 AM
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Opposition to CSSB 97

Subject: Opposition to CSSB 97
D ate: Mon, 7 Apr 2003 10:37:43 -0800 

From : Janel Wright <jwright@dlcak.org>
To: ",Senator_Scott_Ogan@legis.state.ak.us"' <Senator_Scott_Ogan@legis.state.ak.us>

D e a r  S e n a t o r  O g a n :

T h e  D i s a b i l i t y  L a w  C e n t e r  o f  A l a s k a  w i s h e s  t o  e x p r e s s  o u r  o p p o s i t i o n  to  C S S B  

97, w h i c h  w i l l  e f f e c t i v e l y  e l i m i n a t e  t h e  p u b l i c  i n t e r e s t  l i t i g a n t  e x c e p t i o n  

of  A l a s k a  C i v i l  R u l e  82. T h e  D i s a b i l i t y  L a w  C e n t e r  of  A l a s k a  is t h e  

P r o t e c t i o n  a n d  A d v o c a c y  S y s t e m  d e s i g n a t e d  to  a d v o c a t e  o n  b e h a l f  o f  A l a s k a n s  

w i t h  d i s a b i l i t i e s .  A n  i m p o r t a n t  c o m p o n e n t  o f  o u r  a b i l i t y  t o  e f f e c t i v e l y  

a d v o c a t e  o n  b e h a l f  of  A l a s k a n s  w i t h  d i s a b i l i t i e s  is  j u d i c i o u s  p u r s u i t  o f  

s t a t e  c o u r t  r e m e d i e s .

It  is o u r  b e l i e f  t h a t  e l i m i n a t i n g  t h e  c u r r e n t  b o d y  o f  c a s e  l a w  r e g a r d i n g  

a l l o c a t i o n  o f  a t t o r n e y ' s  f e e s  i n  p u b l i c  i n t e r e s t  l i t i g a t i o n  i s  b o t h  

u n n e c e s s a r y  a n d  u n w i s e .  T h e  r u l e  t h a t  p u b l i c  i n t e r e s t  l i t i g a n t s  a r e  n o t  

l i a b l e  f o r  a t t o r n e y  f e e s  s h o u l d  t h e y  l o s e  a l a w s u i t  b r o u g h t  i n  g o o d  f a i t h  

s e r v e s  t h e  i m p o r t a n t  i n t e r e s t  of  e n s u r i n g  a c c e s s  t o  t h e  c o u r t h o u s e .  If 

A l a s k a n s  f a c e d  a n  a u t o m a t i c  p e n a l t y  of  p a y i n g  20 p e r  c e n t  of  t h e  d e f e n s e ' s  

a t t o r n e y  f e e s  u p o n  l o s i n g  a n  a c t i o n  b r o u g h t  i n  g o o d  f a i t h ,  A l a s k a n s  w i l l  b e  

c h i l l e d  f r o m  s e e k i n g  r e d r e s s  f o r  g r i e v a n c e s  i n  w h i c h  t h e i r  d i r e c t  f i n a n c i a l  

s t a k e  i s  s m a l l  i n  c o m p a r i s o n  t o  t h e  c o s t  of  a t t o r n e y  f e e s .  I n  o u r  

e x p e r i e n c e ,  t h e  " p u b l i c  i n t e r e s t  l i t i g a n t  e x c e p t i o n "  d o e s  n o t  f o s t e r  

f r i v o l o u s  l a w s u i t s .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  c l e a r l y  s t a t e d  t h a t  a n y  

l a w s u i t  b r o u g h t  f r i v o l o u s l y  o r  v e x a t i o u s l y  e x p o s e s  b o t h  t h e  a t t o r n e y  a n d  t he 

c l i e n t  t o  p a y m e n t  o f  t h e  d e f e n s e ' s  a t t o r n e y  fees, i n c l u d i n g  a n  a w a r d  o f  f u l l  

f e e s  i n  e g r e g i o u s  c a s e s .  A s  s u ch, t h e r e  is n o  r e a l  n e e d  f o r  t h i s  b i l l .

F i n a l l y ,  w e  u r g e  y o u  to c o n s i d e r  t h e  u n i n t e n d e d  e f f e c t  o f  C S S B  97. A l a s k a n s  

w i t h  d i s a b i l i t i e s ,  i n  a d d i t i o n  to  p u b l i c  i n t e r e s t  g r o u p s  a n d  m o s t  

i n d i v i d u a l s  w h o  m i g h t  b e  i n t e r e s t e d  i n  b r i n g i n g  v a l i d  p u b l i c  i n t e r e s t  

l a w s u i t s  w i l l  b e  c h i l l e d  f r o m  c h a l l e n g i n g  t h e  g o v e r n m e n t  in c o u r t  b e c a u s e  

t h e  f i n a n c i a l  r i s k  w i l l  b e  m u c h  t o o  h i g h .  L a w s u i t s  i n v o l v i n g  q u e s t i o n s  o f  
c o n s t i t u t i o n a l  r i g h t s  a n d  r i g h t s  g r a n t e d  b y  s t a t e  a n d  f e d e r a l  l a w s  o f t e n  d o  

n o t  i m p l i c a t e  a d i r e c t  f i n a n c i a l  i n t e r e s t  o f  t h e  l i t i g a n t  o r  l i t i g a n t s .

S u c h  l a w s u i t s ,  w h e n  s u c c e s s f u l ,  h a v e  t h e  i m p a c t  of  p r o t e c t i n g  t h e  r i g h t s  of 

s o c i e t y  a s  a w h o l e .

I u r g e  y o u  t o  v o t e  a g a i n s t  t h i s  b i l l  to  p r o t e c t  A l a s k a n s  w i t h  d i s a b i l i t i e s '  

a c c e s s  t c  t h e  c o u r t s .

V e r y  t r u l y  y o u r s ,

D I S A B I L I T Y  L A W  C E N T E R  O F  A L A S K A

J a n e l  L. W r i g h t ,  L e g a l  D i r e c t o r

D i s a b i l i t y  L a w  C e n t e r  o f  A l a s k a  

3 3 3 0  A r c t i c  B l v d .

S u i t e  1 0 3

A n c h o r a g e ,  A K  9 9 5 0 3  

(907) 5 6 5 - 1 0 0 2  P h o n e  

(907) 5 6 5 - 1 0 0 0  F a x
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CSSB 97 (SB 97)

Subject: CSSB 97 (SB 97)
Date: Fri, 4 Apr 2003 10:58:11 -0900 

Frc_.;: Jean Kollantai/CLIMB <climb@pobox.alaska.net> 
To: Senator_Scott_Ogan@legis.state.ak.us 
CC: Senator_Tom_Wagoner@legis.state.ak.us, Senator_Fred_Dyson@legis.state.ak.us, 

Senator_Ralph_Seekins@legis.state.ak.us, Senator_Ben_Stevens@legis.state.ak.us, 
Senator_Gene_Therriault@legis.state.ak.us

Our family strongly urges you *not* to pass out this bill, which 
would eliminate public interest litigant status. How many years now 
has someone(s) been trying to get this through??— at least 4 or 5
that we know of. We all know that valid public interest law suits,
and court challenges to laws which may be unconstitutional, have 
become an integral part of what is supposed to be our democracy.
Eliminating them doesn't even serve the long run interests of those 
who think this would be a convenience, let alone the rest of us. We
are looking for some new things from you that truly speak to the
challenges of our state, not the same old tired and dangerous ones.

Sincerely,
Jean Kollantai 
Anchorage

4/4/2003 10:56 AM
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SB 97 as amended

Subject: SB 97 as am ended
Date: Sat, 5 Apr 2003 07:37:57 -0900 

From : "David Allen" <david.allen@alaska.net>
To: <Senator_Scott_Ogan@legis.state.ak.us>

Dear Sen. Ogan:

I want to let you know that as an Alaskan, I am more than willing to bear the cost of 
public-interest lawsuits. They do far more good than harm. Citizens need a way to bring the 
government to court, without facing fear of financial disaster. Please reject SB 97's elimination 
of public-interest litigant status.

Thank you.

David Allen 
Fairbanks

4/5/2003 9:35 AM
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TRUSTEES FOR ALASKA
A Nonprofit Public Interest Law Firm Providing Counsel to Protect and Sustain Alaska's Environment

1026  W . 4 th A v e . ,  S u i t e  201 A n c h o r a g e ,  A K  99501 (907) 2 7 6 -4 2 4 4  (907) 2 7 6 -7 1 1 0  F a x  E m a il:  e c o la w @ tru s te e s .o rg

March 28, 2003

Senate Resources Committee 
Juneau, Alaska 99811

My name is Deborah Greenberg. I am Executive Director o f Trustees for Alaska, 
a non-profit public-interest law firm. I am here to testify in opposition to 
SB 97, the bill before you today. Please, forward this letter to committee members for 
their consideration and include this letter as written testimony for the record.

Since 1974, Trustees has represented environmental organizations, conservation 
groups, Alaska Native villages and nonprofit organizations, community groups, hunters, 
fishers and others who have concerns about Alaska’s natural resources. We provide legal 
services that our clients cannot otherwise afford.

Public interest litigant fees were established in recognition that the public needed 
to have access to the courts to resolve matters o f important public policy. The courts 
recognized that without the ability to receive public interest litigant fees, public interest 
suits would be cost prohibitive.

SB 97 bars all members o f the public who seek to challenge a regulation adopted 
by the Departments o f  Fish and Game, Natural Resources and Environmental 
Conservation from collecting public interest litigant fees. At the same time, it allows 
those who would in the public interest, seek to challenge regulations adopted by other 
agencies to receive the fees.

Be aware that under the language o f the bill, the members o f  the public who 
would be barred from their access to the courts, are not just our clients, but constituents in 
every district who have a public interest in challenging the regulations o f these resource 
agencies.

In effect, any members o f the public who care about how the state regulates its 
natural resources would have severely reduced access to the courts because o f the 
unavailability o f these fees.

We urge you not to bar your constituents from access to the courts to challenge 
bad natural resources regulations. Please, vote against SB 97.

mailto:ecolaw@trustees.org
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WHEREAS the Greater Fairbanks Chamber of Commerce Board of Directors has 
identified this legislative change to address public interest litigant and attorney fees 
as one of their top priorities for 2003.

NOW THEREFORE BE IT RESOLVED that the Greater Fairbanks Chamber of 
Commerce Board of Directors fully supports Governor Frank Murkowski’s initiative 
for modification to existing Alaska state statutes to specifically address public 
interest litigants and urge the 23rd Legislature its swift passage.

BE IT FURTHER RESOLVED that this resolution be distributed to:

Alaska State Legislature 
Governor Frank Murkowski

PASSED in Fairbanks, Alaska this 11'1’ day of March, 2003 by the Greater Fairbanks 
Chamber of Commerce Board of Directors.

Md(r\&A
ferry Aldridge 0Terry: 
Board Chair

Kara Mori arty 
President/CEO

mailto:staff@fairbankschamber.org
http://www.fairbankschambcr.org
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Resolution 03-0311

A RESOLUTION BY THE GREATER FAIRBANKS CHAMBER OF 
COMMERCE TO SUPPORT THE PASSAGE OF A BELL RELATING TO 

PUBLIC INTEREST LITIGANTS AND ATTORNEY FEES

WHEREAS a critical component to business development in the State of Alaska is 
ensuring that development projects, once permitted by the appropriate State 
Agencies, can proceed without delay; and,

WHEREAS groups opposed to development routinely file litigation with the sole 
objective of either preventing or delaying permitted development with absolutely no 
financial downside to them if they lose the litigation; and,

WHEREAS those groups who regularly oppose business development are not simply 
concerned citizen groups but rather special interest groups supported financially by 
national and/or international organizations whose stated mission is to prevent 
development; and,

WHEREAS the State of Alaska as well as industry and developers are forced to 
defend themselves in lengthy and costly litigation with little chance of recovering any 
costs or attorney fees even when they prevail in the litigation; and,

WHEREAS legislation, such as Senate Bill 97 introduced by Governor Frank 
Murkowski, to modify Alaska’s existing rules and regulations by eliminating public 
interest litigant status in appeals of Administrative decisions, in which the party was 
afforded an opportunity for public input and administrative appeal, and by awarding 
fees and costs to the prevailing party in such litigation would ensure fairness and a 
level playing field for all litigants; and,

WHEREAS an additional legislative provision to require disclosure of funding 
sources by those who seek to qualify as litigants and/or who seek to file an 
Administrative appeal would permit those defending the litigation to know the 
identity o f those who are actually supporting the litigation and the amount of that 
financial support; and,

WHEREAS such legislation would inhibit frivolous litigation by ensuring that there 
is a consequence to those who file such litigation; and,

WHEREAS such legislation is critical to promoting and achieving responsible 
business development in the State of Alaska;

2 5 0  C u shm an  St., Suite 2D , Fa irbanks, AK 9 9 7 0 1 -46b 
p h on e : (9 0 7 ) 4 5 2 -1 1 0 5 , fa x : (9 0 7 ) 4 5 6 -6 9 6

e-mail: staff@fairbankschamber.oi 
website: www.fairbankschamber.o: .

mailto:staff@fairbankschamber.oi
http://www.fairbankschamber.o


Headquarters: 
217 2nd Street, Suite 201 

Juneau, Alaska 99801 
(907) 586-2323 FAX 463-5515

Regional Office:
601 West 5lh Avc., Suite 600 

Anchorage, Alaska 99501 
(907) 278-2722 FAX 278-6643

SB 97 -  Public In terest Litigants
Testimony by Pamela La Bolle, President

The Alaska State Chamber o f  Commerce, representing approximately 700 business members and 35 
local chambers o f commerce, offers the following comments in support o f SB 97 regarding Public 
Interest Litigants.

The Public Interest Litigant is a special status granted to a certain group o f Alaskans over the 
interests o f  other Alaskans. This status was not created by the elected representatives o f Alaskans 
through the recognized public process of the legislature, but instead was created by the courts.

Under this special status, litigants are provided exemption from the requirements o f Rule 82 (g) o f  
the Alaska Rules o f Civil Procedure that provides for the prevailing party in a civil procedure to 
recover a portion o f its attorney fees. Under Rule 82, if  the prevailing party is the defendant, they 
can recover 20-30% o f the attorney fees incurred. The rationale, in addition to encouraging 
settlement, is to provide partial compensation to parties who are forced to go to litigation to defend 
their rights.

The Alaska State Chamber was among those who worked hard to bring Rule 82 into law, and it is 
our belief that it is fair to all. We believe that no groups, based on their political characteristics, 
should be accorded special treatment or immunity from Rule 82.

The public interest litigant doctrine came about in the 1990 case o f The Anchorage Daily News v. 
Anchorage School District before the Alaska Supreme Court. Under this special status, the court 
determined that if  the prevailing party is considered a public interest litigant, they are able to recover 
all o f their attorney fees. If the public interest litigant loses, however, they do not have to pay any o f 
the other parties’ attorney’s fees.

Some groups routinely challenge state resource development decisions and are granted the status o f  
public interest litigant by the courts. These groups are often special interest groups posing as public 
trusts. Such challenges typically allege as many as 15 to 20 specific deficiencies in the state’s 
administrative finding. When groups challenging resource development decisions prevail, they 
generally do so on just one or two issues, however they are typically awarded full costs and 
attorneys fees.

SB 97 will return fairness to the civil proceedings. Under Rule 82, the court is allowed to raise or 
lower the amount to be awarded in attorney’s fees based upon established factors. The rule should be 
applied equally to all litigants.

We urge the committee to support SB 97.

* S T A T E *  
CH AM BEROF COMMERCE
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SB 97 - public interest lawsuits

Subject: SB 97 - public interest lawsuits 
Date: Tue, 08 Apr 2003 22:47:43 -0800 

From: SUSAN CLARK <sushma@alaska.net>
Organization: ** The secret of life is an Attitude of Gratitude **

To: Senator_Scott_Ogan@legis.state.ak.us

D e a r  S e n .  Ogan,

P l e a s e  d o  n o t  p r o h i b i t  p u b l i c  i n t e r e s t  l a w s u i t s .  T h e y  a r e  p a r t  of 

t h e  c h e c k s  a n d  b a l a n c e s  o f  o u r  g r e a t  s t a t e .  P l e a s e  d o  n o t  p a s s  S B  97. 

T h a n k  y o u .

M y  L o v e  a n d  L i g h t ,  J o y  a n d  L a u g h t e r  to  y o u . : : . . .  
. . : . S u s h m a  H a r i m a n d i r  K a u r

1 of 1 4/9/2003 8:18

mailto:sushma@alaska.net
mailto:Senator_Scott_Ogan@legis.state.ak.us
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W ayne A nthony Efcss 
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Law Offices Of

ROSS & MINER

A  Professional Coiporadon 

327 EastFirew eed Lane, Suite 201 
Anchorage, Alaska 99503 

(907) 276-5307 
(907) 276-6672-F A X

8 April 2003

Curtis W. Patteson, Paralegal

Fthe 2003 Alaska Legislature:

Re: SB 97 and HB 145

Dear Legislato

It is my understanding that the Alaska Legislature is considering Senate Bill 97 
and House Bill 145 (or variants thereof) which would virtually eliminate the "public interest 
litigants" rule mat shields Alaskans from punitive awards of attorneys fees when they act as 
private Attorneys General and bring suit to correct abuses of government. These bills should be 
defeated in all their forms!

I have participated, as an attorney and as a plaintiff, in a number of such suits.

624 (Alaska If. 
a horse-power 
eliminate erosi 
Although we 
than a slower I 
State expert Wi

McDowell and

In Citizens for the Preservation of the Kenai River, Inc. v. Sheffield, 758 P.2d 
88), my office represented a large number of power boating enthusiasts protesting 
restriction on motor boats operating on the Kenai River. The State was trying to 
m to the banks of the Kenai caused by wakes from passing power boats, 

pbinted out that a fester boat that is able to travel "on the step" makes less wake 
oat that cannot "get on its step", we lost that suit. A few years ago, at least one 

quoted in the Daily News saying that we had been right about our position.; ls

In McDowell v. State. 785 P.2d 1 (Alaska 1989), my office represented Mr. 
several other plaintiffs in seeking to set aside the State’s rural preference for 

Subsistence. 7 he suit was brought on behalf of all Alaskans seeking to uphold Alaska’s 
Constitution wpich provides for equal access to fish and wildlife resources in Alaska, We won 
that suit.

flL I representejd 
firearms be de: 
prohibiting the 
collectable) wei

In Alaska Gun Collectors Association v. State of Alaska and Tony Knowles et
a group of Alaskans who objected to the Governor requiring that State surplus 

t̂royed rather than sold at public auction. Suit was brought to seek an injunction 
destruction of such firearms. After some 50 firearms (some of which were highly 
re cut up with a welding torch, we amended our complaint to ask for monetary

i
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damages on be 
destruction of 
destruction of & 
destruction1, tt > 
firearms, and

ha'f of the people of Alaska against the Governor, personally, for willful 
State property. When that happened, the Governor called a moratorium on the 
urplus guns. After the Legislature enacted legislation prohibiting such 
e case settled with the Governor agreeing to end the destruction of surplus 
e State paying a portion of my attorneys fees.

others) to chal 
all, of those suii 
Party of Alask i

Passage of thi:

In several other cases I participated as plaintiff, along with other Republicans (and 
enge the State’s campaign donation regulations. If I recall we won most, if not 
ts and all Alaskans (and especially Republican legislators and the Republican 
l) benefitted from such litigation.

N o n e  o f  th o s e  la w s u its  w o u ld  h a v e  b e e n  p u r s u e d  h a d  th e  s p e c te r  o f  
s u b s t a n t i a l  a t  to rn e y  fees  lo o m e d  o n  th e  h o r iz o n  in  th e  e v e n t  w e  h a d  lo s t  th o s e  ca se s !

s u b s t i tu te s  a n d  a m e n d m e n ts !

We ask that our citizens take an active interest in improving State government, 
proposed legislation would have a chilling effect on such participation!

I  u rg e  v o n , m o s t  s t ro n g ly ,  to  d e f e a t  S B  9 7  a n d  TTB145. a n d  a l l  o f  t h e i r

Sincerely,

1The le gislation was spurred on by the publicity garnered from our lawsuit against the 
Governor.
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F i r s t  C o m m i t t e e  o f  R e f e r r a l

Date of 5-Day Notice:__________________  DATE TURNED , _
(in accordance with Uniform Rule 23) IN TO OFFICE: J_Z. Z l

Resources Committee considered SENATE BILL NO. 116

DATE: 3/6/03 FURTHER: Finance

SB 116 EMISSION CONTROL PERMIT PROGRAM

"An Act relating to the emission control permit program; relating to fees for that program and to the 
accounting of receipts deposited in the emission control permit receipts account; and providing for an 
effective date."

and recommends:

\ y { be replaced with S  

[ ] adopt p rev iou s_____

[ ] attached amendment(s)

[ ] adopt Letter of Intent by 

[ ] further referral to _____

NEW FISCAL NOVE(S):

CS

CS

S f e  D i o

Committee

Senate Bill:
l ^ s a m e  title 

_) [ j new title 
House Bill:

_) [ ] same title
[ ] technical title 
[ ] new: SCR #_

Committee 

PREVIOUS FISCAL NOTE(S):

[ ] A PPR O PR IA T IO N  - n o  fis c a l n o te



F I S C A L  N O T E

R e v is io n  D a te /T im e  (N o te  if c o r re c t io n ) : M a rch  2 6 , 1 1 :3 0 a  Dept. A ffected: Environmenta l Conservation

STATE OF ALASKA Fiscal Note Number: 2______________
2003 LEGISLATIVE SESSION Bill Version: SB 116_________

(S) Publish Date: 4/7/03__________

Title Em ission Contro l Perm it P rogram ___________________BRU  Air & W ater Quality
Com ponent Air Quality

S p on so r Ru les Comm ittee
R eques te r Sena te  R esou rc e s Com ponent No. 2061

E x p e n d i t u r e s /R e v e n u e s (T h o u s a n d s  o f  D o lla r s )
Note: Amounts do not include inflation un less otherw ise noted below .
O PERA T IN G  EX PEN D ITU RES FY 2 0 0 4 FY  2 0 0 5 FY  2 0 0 6 FY 2 0 0 7 FY  2 0 0 8 FY  2 0 0 9
P e rson a l Serv ices 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
T rave l 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
Contractual 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
Supp lies 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
Equipment 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
Land & Structures
G rants & C laims
M isce llaneous

TOTAL O PERA T IN G 0.0 0 .0 0 .0 0 .0 0 .0 0.0

CA P ITA L EX PEN D ITU RES
CHANGE IN REVEN U ES  ( ) |
FUND  SO U R C E (Thousands o f D o lla rs )
1 0 0 2  Fede ra l Receip ts
10 03  G F  Match
10 04  GF
1 0 0 5  G F /P rog ram  Rece ip ts
10 37  GF/Mental Health
10 93  C lean  Air P rotection Fund 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

TOTAL 0.0 0 .0 0 .0 0 .0 0.0 0 .0

E s tim a te  o f  any  cu rren t y e a r (F Y 2 0 0 3 ) c o s t : 0 .0
M ark th is  b ox  (X ) if fu n d in g  fo r  th is  b ill is in c lu d ed  in th e  G o v e rn o r 's  FY  2 0 0 4  budge t p ro p o s a l: 
PO S IT IO N S

X

Full-time 0 0 0 0 0 0
Part-time
Tem porary

A N A LYS IS : (Attach a separate paqe if  necessary)
Th is  re v is e d  fis c a l n o te  is z e r o  a s  th e  c o s t  o f  re in v ig o ra tin g  th e  a ir  pe rm it p ro g ram  is in th e  G o v e rn o r 's  F Y  
2 0 0 4  op e ra t in g  b udge t re q u e s t .

T h is  le g is la t io n  r e m o v e s  ro a d b lo c k s  p re ven tin g  p re d ic tab le , re lia b le  a n d  ra t io n a l pe rm itting , w h ile  the  
b u d g e t in c rem en t p ro v id e s  s ta f f  to  e x e c u te  th e s e  le g is la t iv e  re fo rm s  an d  is s u e  p e rm its  in a tim e ly  m an n e r .

T h e  re su lt  is a perm itting  p ro g ram  tha t is p re d ic a b le , p ro te c tiv e  o f  a ir  q ua lity  a n d  f le x ib le  e n o u g h  to  ta k e  
a d v a n ta g e  o f fa s t  c h an g in g  b u s in e s s  o p p o rtu n it ie s . T h is  a c h ie v e s  th e  g o v e rn o r 's  g o a l o f  e n h a n c in g  
re s o u rc e  d e v e lo p m e n t w h ile  m a in ta in ing  e n v iro n m e n ta l p ro te c tio n .

P repa red  by: 
Division
Approved by: 
Agency

John  Kuterbach Phone  4 6 5 -5 1 0 3
Air & W ate r Quality Date/Time 3 /2 6 /03  1 1 :4 2  AM
Ernesta  B a lla rd , Com m issioner Date 3 /2 6 /2 0 03
Departm ent o f Environmenta l C onservation

(Revised 9/2002 OMB) Page 1 of_1__



F I S C A L  N O T E

R ev is io n  D a te /T im e (N o te  if c o rre c tio n ):_______________________ Dept. A ffected: Environmental Conservation
Title Emission Contro l Perm it Program__________________BRU Air & W ater Quality______________
__________________________________________________________  Component Air Quality________________________
Sponso r Ru les Committee___________________________________ ___________________________________
Requeste r Senate Resou rces_________________________________ Component No. 2061

E x p e n d itu re s /R e v e n u e s _______________________________________ (T h ou sa n d s  o f  D o lla rs )________________________

STATE OF ALASKA Fiscal Note Number: _______________
2003 LEGISLATIVE SESSION Bill Version: SB 116_________

() Publish Date: _______________

Note: Amounts do not include inflation un less otherwise noted below.
OPERATING EXPEND ITURES FY 2004 FY 20 05 FY 1006* FY 2007* FY 2008* FY 2009*
Pe rsona l Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
G rants & Claims 
M iscellaneous

507 .3 50 7 .3 50 7 .3 50 7 .3 50 7 .3 507 .3
33 .7 33 .7 33 .7 33 .7 33 .7 33 .7

3 1 1 .0 3 1 1 .0 31 1 .0 31 1 .0 31 1 .0 311 .0
4 .0 4 .0 4 .0 4 .0 4 .0 4 .0

21 .7 21 .7 21 .7 21 .7 21 .7 21 .7

TOTAL OPERATING 877 .7 87 7 .7 87 7 .7 87 7 .7 87 7 .7 87 7 .7

CAPITAL EXPEND ITURES I I I I
CHANGE IN REVENUES ( ) |~
FUND SO URCE_________________________   (Thousands o f D o lla rs )
1002 Federa l Receipts
1003 GF Match
1004 GF
1005 GF/Program  Receipts 
1037 GF/Mental Health
1093 C lean Air Protection Fund * 87 7 .7 87 7 .7 87 7 .7 87 7 .7 87 7 .7 87 7 .7

TOTAL 877 .7 87 7 .7 877 .7 87 7 .7 87 7 .7 877 .7

Estim ate o f any cu rren t y ea r (F Y 2003 ) c o s t : 0 .0
Mark th is b ox  (X ) if fu nd ing  fo r  th is  b ill is  in c luded  in the G o v e rn o r ’s FY 20 04  budget p ro p o s a l: I X
POSIT IONS
Full-time 7 7 7 7 7 7
Part-time
Temporary
A NALYSIS : (Attach a separate page if  necessary)
Th is  bill a c h ie v e s  p ro tec tion  o f  a ir qua lity  w h ile  re fo rm ing  the perm it rev iew  p ro c e s s  to  m ake  perm itting 
p red ic tab le , re liab le  a n d  ra tion a l. Spec ific a lly , the bill will a llow :
- D E C ’s  p rog ram  to re f le c t n a tion a l p re ced en ts , cou rt c a s e  d ec is io n s , and  perm it b e s t p rac tice s .
-  D iffe ren tia te  m a jo r  s o u rc e  from  m in o r s o u rc e  pe rm its .
-  R e g u la te  m inor s o u rc e s  in a  s im p le r w ay , with re lia n ce  on  s tan d a rd iz ed  pe rm it cond ition s  that in co rp o ra te  
b e s t m an ag em en t p ra c tic e s .
- E xem p t s o u rc e s  from  perm itting to the ex ten t a llow ed  u n d e r fe d e ra l law .
- A ch ieve  e ffic iency  th rough  adop ting  fe d e ra l ru le s  by  re fe re n c e .
- C h an g e  the pe rm it fe e  s tru c tu re  to  m ake  c o s ts  p red ic tab le  and  re lia b le  fo r  p e rm itte e s .

Prepared by: John_Kuterbach__________________________________________________  Phone 4 6 5 -5 1 0 3
Division Air & W ater Quality  Date/Time 3/11/03 12 :23  PM
Approved by: Kurt Fredriksson_________________________________________________  Date 3 /11/2003_________
Agency Department o f Environmental Conservation______________________

(Roraed 9/2002 OMB) Page 1 of_5__



I

Enac tm en t o f  this leg is la tion  will e n a b le  D E C  to u n d e rtak e  a  m a jo r  re fo rm  o f a ir perm itting in 
A la sk a  in o rd e r to m ee t b u s in e ss  n e e d s  fo r  re sp o n s iv e  and  tim ely perm itting . T h e s e  s ta tu to ry  
c h a n g e s  will m ake  w ay  fo r  o th e r d e ta ils  o f  th e  re fo rm , which will b e  a ccom p lish ed  th rough  
reg u la to ry  ch an g e s  o v e r the n ex t two y e a rs .

W h ile  re fo rm  will s tre am lin e  the p ro c e s s  and  c re a te  new  e ffic ie n c ie s , it a lo n e  will n o t ob ta in  the 
fu ll re su lt d e s ire d . T h e  ability to  a cc om p lish  on -tim e  perm itting in a  fa s t chang ing  re s o u rc e  
d e ve lo pm en t c lim ate can  on ly  be  a cc om p lish ed  th rough  a  com b i ation o f  p ro c e s s  re fo rm  and  
sta ffing  in c re a se s . S ta ffing  in c re a s e s  fo r perm itting and  fie ld  fu nc tion s , and  the u s e  o f  
c on tra c to rs  to  h and le  flu x e s  in perm itting d em and s , a re  critical c om p on en ts  to  ach iev in g  o v e ra ll 
su c c e s s . S u c c e s s  will b e  a tta in ed  w hen  D E C  b e c om e s  re lia b le  and  p red ic tab le  in de liv e ring  the 
perm it s e rv ic e s  s o  that b u s in e ss  and  industry  can  ta k e  fu ll a d v a n ta g e  o f  sh o rt w indow s fo r  key  
d e ve lo pm en t opportun ities . S u c c e s s  will a ls o  m ean  tha t p e rm its  a ch iev e  the g o a l o f 
e n v ironm en ta l p ro tec tion , a re  b a se d  on  ra tion a l scien tific  d e c is io n s  and  re ly  on  fie ld  verifica tion  
by in sp ec to rs  w he re  in sp ec to rs  w o rk  h and -in -h and  with o p e ra to rs  to  s o lv e  p ro b lem s  and  a lign  
the p e rm its  with o p e ra tio n a l rea litie s .

B e low  is a  descrip tion  o f  the s e rv ic e s  and  du ties  to b e  a c c om p lish ed  by the new  pos ition s .
- An en v ironm en ta l c on se rva tio n  m an a g e r will le ad  th e  d e s ig n  and  im p lem en ta tion  o f  a  qua lity  
m an ag em en t sys tem  to  red u ce  the  variab ility  in pe rm its in both op e ra tin g  and  construc tion  
pe rm its .
- Tw o  eng in ee ring  a s s o c ia te  p o s it ion s  will p e rfo rm  fie ldw o rk  to  identify w he re  p ro je c ts  d iffe r 

s ign ifican tly  from  subm itted  p ro je c t p la n s  o r  from  pe rm it p ro v is io n s . T h is  will im p ro ve  perm itting 
by using  know led ge  from  fie ld  o p e ra t io n s  to  m od ify  the  perm itting p ro c e s s  o r  pe rm it 
req u irem en ts .
- An en v ironm en ta l sp ec ia lis t will d e v e lo p  n ew  reg u la tion s  fo r  in terna l p ro c e d u re s  and  gu id ance  

to im p ro ve  se rv ic e  de live ry .
- An en v ironm en ta l sp ec ia lis t will le ad  the m in o r s o u rc e  perm it p ro g ram  a s  w e ll a s  a s s is t  in the 

d e ve lo pm en t o f  new  fa s t-tra c k  perm itting to o ls .
- An en v ironm en ta l sp ec ia lis t w ill c onduct th e  in terna l aud its  fo r  the qua lity  m an ag em en t sy s tem , 

which will red u ce  variab ility  and  p rov id e  u se fu l m etric s  fo r ju d g in g  the p ro g re s s  tow a rd s  m eeting  
p e r fo rm an c e  m ea su re s  a s  w e ll a s  p rov id e  gu id an ce  on  how  to  con tinue  to im p ro ve  the  a ir 
pe rm its  p rog ram .
- An an a ly s t p ro g ram m e r will d e v e lo p  and  m aintain  a n  in te ractive  in ternet b a sed  on - lin e  perm it 

app lica tion  sys tem  s o  app lic an ts  and  pe rm ittee s  can  a cc om p lish  m uch  o f the ir b u s in e ss  with 
D E C  at their c on v en ie n c e  v ia the  in ternet.

O th e r budget line item fund ing will p rov id e  tra v e l to c on d u c t fie ld  in spec tion s and  p rov ide  
techn ica l a ss is tan c e , fund ing fo r  c on tra c tu a l a s s is ta n c e  and  fu n d s  fo r  ba s ic  su p p o rt c o s ts  and  
equ ipm en t.

In F Y 2 0 0 6 , a fte r the m a jo r  re fo rm  is a c c om p lish ed , the  accoun ting  fo r  the a ir p e rm its  will c h an g e  
to a lign  with req u irem en ts  o f the A la sk a  C onstitu tion  and  fe d e ra l req u irem en ts . W h ile  the o v e ra ll 
au th o riza tion  to  rece ive  and  e xp end  u s e r  fe e s  will no t c h an g e , fe d e ra l law  req u ire s  that the 
accoun ting  fo r ope ra ting  pe rm its b e  h a nd le d  s e p a ra te  from  fu n d s  fo r  the  construc tion  
p e rm its  and  m ino r s o u rc e s  pe rm its .
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Personal Services New Position Detail
Departm ent o f  Env ironm enta l C onse rva tion  
SB  116  Em ission Contro l Perm it P rog ram

S c en a rio : All F iscal Notes - DEC  FY 2004  (3 0 8 5 )
C om ponen t: Air Quality (2 0 6 1 )
BRU  Name: Air and W ater Quality (2 06 )

Time Retire Barg 
PCN Job  C lass Title Status Code Unit Location

Sa lary
Sched

Range & Budgeted Sp lit/A nnua l 
Steps Months Count Salary

Prem ium  Annual 
COLA Pay Benefits

Total
C osts

18-//006 Analyst/Programmer III FT A GP Juneau 2A 18 B 12.0 47,316 0 0 16,153 63,469
Justification : Funding Detail:
The analyst programmer will provide the support to develop and maintain the 1093 Clean Air Protection Fund 100.00% 63,469
database system for the interactive, electronic internet based on-line permit 
application system for the air permits section. In addition this position will develop 
new electronic tools to accomplish air permitting more efficiently and faster.

Total Funding: 100.00% 63,469

18-//007 Engineering Associate FT A GP Anchorage 2A 20 B 12.0 54,240 0 0 17,394 71,634
Justification : Funding Detail:
The environmental engineer associate position wil' perform field work to provide 1093 Clean Air Protection Fund 100.00% 71,634
technical assistance as well as increase on-site inpsections which provide facility 
operators verification of their compliance. This position will also identify where 
environmental impacts differ significantly from the original project plans. This will 
improve permitting by focusing permit conditions on operations which demonstrate 
problems rather than over-regulating all operations to prevent problems at a few 
sites.

Total Funding: 100.00% 71,634

18-#008 Environmental Spec IV FT A SS Juneau 2A 20 B 12.0 55,164 0 0 17,583 72,747
Justification : Funding Detail:
The environmental specialist will provido additional program development resources 1093 Clean Air Protection Fund 100.00% 72,747
to accomplish permit streamlining regulation changes. This position will analyze 
necessary changes, draft regulation changes and manage the public process of Total Funding: 100.00% 72,747
adopting the changes. This position will also develop internal procedures and 
guidance to improve service delivery.

Note: If a position is split, an asterisk (*) will appear in the Split/Count column. If the split position Is also counted in the component, two asterisks (**) will appear in this column.
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Departm ent o f  Env ironm enta l C on se rva tion  
SB  11 6  Em ission Contro l Perm it P rog ram

S c en a rio : All F isca l Notes - DEC  FY 20 04  (3 0 8 5 )
C om ponen t: Air Quality (2 0 6 1 )
BRU  Name: Air and W ater Quality (2 0 6 )

Time Retire Barg Sa la ry  Range & Budgeted Sp lit/A nnua l P rem ium  Annual Total
PCN Job  C lass Title_________________Status Code Unit Location_____________ Sched Steps Months Count Salary COLA Pay Benefits Costs
18-8009 Environmental Spec IV FT A GP Anchorage 2A 20B  12.0 54,240 0 0 17,394 71,634
Justification :
The environmental specialist will lead the development of a minor source permit 
program which will allow DEC to address pollution from minor sources in the most 
cost effective and responsible manner. Currently many minor sources must go 
through much of the same permitting process as major sources simply because 
there is no separate mechanism to address them. A minor source permit program 
will direct DEC’S efforts to those minor sources that truly have the potential to harm 
public health and welfare. This position will also work with the analyst programmer 
on the development of new permitting tools and on the management of contracting 
tools.

18-8010 Engineering Associate FT A GP Fairbanks 2B 20B  12.0 56,412 0 0 17,783 74,195
Justification :
The environmental engineer associate will perform field work to provide technical 
assistance as well as Increase on-site inspections which provide facility operators 
verification of their compliance. This position will also identify where environmental 
impacts differ significantly from the original project plans. This will Improve 
permitting by focusing permit conditions on operations which demonstrate problems 
rather than over-regulating all operations to prevent problems at a few sites.

18-8011 Environmental Spec IV FT A GP Anchorage 2A 20 B 12.0 54,240 0 0 17,394 71,634
Justification :
The environmental specialist wil conduct the internal audits for the air permits 
quality management system. This will reduce variability and provide useful metrics 
forjudging the progress towards meeting performance measures and provide 
guidance for continual improvement of the program.

Personal Services New Position Detail

Note: If a position is split, an asterisk (*) will appear in the Split/Count column. If the split position Is also counted in the component, two asterisks ( " )  will appear in this column.

Funding Detail:
1093 Clean Air Protection Fund 100.00% 71,634

Total Funding: 100.00% 71,634

Funding Detail:
1093 Clean Air Protection Fund 100.00% 74,195

Total Funding: 100.00% 74,195

Funding Detail:
1093 Clean Air Protection Fund 100.00% 71,634

Total Funding: 100.00% 71,634
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Personal Services New Position Detail
Departm ent o f Env ironm enta l C onse rva tion  
SB  116  Em ission Contro l Perm it P rog ram

Scen a rio : All Fiscal Notes - DEC  FY 2004  (3 0 8 5 )
Com ponen t: Air Quality (2 0 6 1 )
BRU  Name: Air and W ater Quality (2 06 )

Time Retire Barg
PCN Job  C lass Title_________________Status Code Unit Location_______
18-8012 Environ Conserv Mgr II FT A SS Anchorage
Justification :
The environmental conservation manager will lead the design and implementation of 
a quality management system to reduce variability in permits. This responsibility will 
cover both the operating and the construction permits.

C om ponen t Sum m ary :
Total New Positions: 7

Sa lary Range & Budgeted Split / Annual P rem ium  Annual Total
Sched Steps Months Count Salary COLA Pay Benefits Costs

2A 22 B 12.0 62,988 0 0 18,985 81,973
Funding Detail:
1093 Clean Air Protection Fund__________________100.00% 81,973

Total Funding: 100.00% 81,973

Fund Fund
Fund Description_______________________________ Percen t Amount

1093 Clean Air Protection Fund 100.00% 507,286
Total Funding: 100.00% 507,286

Note: If a position is split, an asterisk (*) will appear in the Split/Count column. If the split position is also counted in the component, two asterisks (**) will appear in this column.

State of Alaska
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LEGAL SERVICES
D IV IS ION  O F LEG A L AND RESE A R C H  SE R V IC E S  

LEG ISLA T IVE  A FFA IR S  A G EN CY
(9 0 7 ) 4 6 5 -3 8 6 7  o r  4 6 5 -2 4 5 0  STATE O F  A LA SKA  S tate Capitol
FAX (9 0 7 ) 4 6 5 -2 0 2 9  Juneau , A laska 9 9 8 0 1 - 1 182
Mail S top  3101  D e live ries to: 12 9  6th S t., Rm . 3 2 9

M E M O R A N D U M  March 31, 2003

SU BJECT: Emission Control Permit Program (CSSB 116( ); version "D")

TO : Senator Scott Ogan
Attn: Linda r

FROM : Terri Lauterbach ^
Legislative Counsel’

Enclosed is a blank CS for SB 116, identical to CSHB 160(FIN).

Neither m yself nor the revisor o f statutes has attempted to do any o f the following with 
respect to CSHB 160(FIN), so these things have also not been done with respect to CSSB 
116( ):

(1) check CFR cites in the bill for accuracy;
(2) check U.S.C. cites in the bill for accuracy;
(3) check the Alaska Statutes for any other locations where "facility," 

"contaminant," and "source" are used and consider whether they should be amended to be 
consistent with the rest o f  this bill;

(4) check provisions within the bill to determine if  they are consistent with each
other;

(5) check the Alaska Statutes to determine if there are any references to the 
statutes that would be repealed by sec. 60 o f this bill that are not dealt with appropriately 
in the bill;

(6) check the bill and the Alaska Statutes to determine if the renumbering of 
paragraphs or other provisions would necessitate changes in references to those 
paragraphs or other provisions that might occur in other statutes not dealt with in the bill; 
for instance, the sharp editor in our office has noticed that there are references to 
AS 46.14.140(a)(ll) that are now probably wrong because o f the renumbering in sec. 15 
o f  this bill, but we have not attempted a correction, pending further instructions on 
whether and how to do so;

(7) check the language o f the bill for clarity or ambiguity;
(8) check the statutory citations (AS cites) for accuracy;
(9) check as to whether the defined terms added by sec. 59 or elsewhere are 

actually used in the bill or in the Alaska Statutes; or
(10) other legal or substantive "checks."



Senator Scott Ogan 
March 31, 2003 
Page 2

Given the time o f the session and the size and complexity o f this bill, which was drafted 
outside o f  this office, I won't be able to get a good enough understanding o f the subject 
matter to give you complete advice, but in two or three days, I could probably accomplish 
the types o f legal checks described above in paragraphs (l)-(3), (5), (6), (8), and (9). 
Please let me know if you would like me to do these kinds o f legal checks.

Please note, also, that the extensive use o f  C.F.R. cites in this bill presents two potential 
problems: (1) the cites will become meaningless if  the office responsible for the Code of 
Federal Regulations renumbers the regulations in a recodification project or if  the 
Environmental Protection Agency amends the regulations in a manner that makes the 
cites inaccurate; and (2) the laws may be challenged for excessive delegation of 
legislative authority to an outside entity because the EPA could change the contents o f 
the cited regulations at any time, thereby changing the meaning o f  Alaska's laws without 
the Legislature's prior review. From a legal standpoint, it would be safer to refer, in each 
place where a C.F.R. cite is used, to the date when the contents match what the legislature 
intends, e.g. "the April 1, 2003, version o f 40 C.F.R. 60.14." Alternatively, the bill could 
be drafted without C.F.R. cites and just use references to "federal regulations that 
implement 42 U.S.C. 7401-767lq  (Clean Air Act) or "as required by federal regulations."

TMLundr 
03-052.mdr

Enclosure
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Lauterbach 

3/31/03

CS FO R  SEN ATE BILL NO. 116( )

JN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - FIRST SESSION

B Y

O ffe red :
R e fe rre d :

S p o n s o r s ) :  S E N A T E  R U L E S  C O M M IT T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R

A BILL 

FO R  AN A C T EN TITLED  

"An Act relating to the  emission control perm it p rogram ; re la ting  to fees fo r th a t 

p rogram  an d  to the accounting of receipts deposited in the  emission control perm it 

receipts account; and  provid ing  for an  effective date."

BE IT  ENACTED BY T H E  LE G ISLA TU R E OF TH E STA TE O F ALASKA:

* Section 1. AS 37.05.146(c) is amended by adding a new paragraph to read:

(77) emission control permit receipts account (AS 46.14.265).

* Sec. 2. AS 37.10.058(2) is amended to read:

(2) "designated regulatory service" means a regulatory service 

provided under the following regulatory programs:

(A) control of solid waste facilities under AS 46.03.020(10)(D)

and (E);

(B) regulation of the disposal of waste into waters of the state 

under AS 46.03.100;

(C) certification of federal permits or authorizations under 33

WORK DRAFT WORK DRAFT WORK DRAFT
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U.S.C. 1341 (sec. 401, Clean W ater Act);

(D) a coastal management consistency determination relating to 

a permit or authorization issued under a program listed in (A) - (C) of this 

paragraph, if the determination is made by the agency issuing the permit or 

authorization; [AND]

(E) any authorization for the use or appropriation of v/ater 

under AS 46.15; and

(F) adm inistration of emission control perm its for the a ir 

quality  control program  under AS 46.14;

* Sec. 3. AS 46.14.010(b) is amended to read:

(b) Unless the governor has determined that an emergency exists that requires 

emergency regulations under AS 44.62.250, the department may adopt the following 

types of regulations only after the procedures established in (a), (c), and (d) of this 

section and compliance with AS 46.14.015:

(1) a regulation that establishes an ambient air quality standard for an 

air po llu tan t [CONTAMINANT] for which there is no corresponding federal 

standard;

(2) a regulation that establishes an ambient air quality standard or 

emission standard that is more stringent than a corresponding federal standard;

(3) a regulation that establishes an equivalent emission limitation for a 

hazardous air po llu tan t [CONTAMINANT] for which the federal administrator has 

not adopted a corresponding maximum achievable control technology standard; or

(4) a regulation that regulates emissions from an emission unit [A 

SOURCE] or stationary  source [FACILITY] or establishes an emission standard 

under the authority of AS -16.14.120(e) o r 46.14.130(c)(2) [, 46.14.130(a)(3)(B), OR 

46.14.130(b)(4)(B)].

* Sec. 4. AS 46.14.010(c) is amended to read:

(c) In preparation for peer review under AS 46.14.015 and before adopting a 

regulation described under (b) of this section, the department shall

(1) find in writing that exposure profiles and either meteorological 

conditions or emission un it [SOURCE] characteristics in the state or in an area of the

CSSB 116( ) -2-
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state reasonably require the ambient air quality standard, or emission standard to 

protect human health and welfare or the environment; this paragraph does not apply to 

a regulation under (b)(3) of this section;

(2) find in writing that the proposed standard or emission limitation is 

technologically feasible; and

(3) prepare a written analysis of the economic feasibility of the

proposal.

* Sec. 5. AS 46.14.010(d) is amended to read:

(d) Before adopting a regulation described in (b)(2) of this section, the 

department shall find in writing that exposure profiles and either meteorological 

conditions or emission unit [SOURCE] characteristics are significantly different in 

the state or in an area of the state from those upon which the corresponding federal 

regulation is based.

* Sec. 6. AS 46.14.010(e) is amended to read:

(e) When incorporated into more than one permit, emission standards and 

limitations, emissions monitoring and reporting requirements, and compliance 

verification requirements that are generally applicable statewide or are generally 

applicable to individual emission u n it [SOURCE] or sta tionary  source [FACILITY] 

types shall be adopted in regulation unless they have been requested by the owner and 

operator to whom the permit is issued. The department shall, by regulation, adopt a 

standard, limitation, or requirement described in this [THE] subsection as soon as its 

general applicability is reasonably foreseeable.

* Sec. 7. AS 46.14.010(f) is amended to read:

(f) An emission standard adopted by the department may be applicable to 

individual emission units [SOURCES] within a sta tionary  source [FACILITY] or to 

all emission units [SOURCES] within a stationary source [FACILITY]. For 

purposes o f determining compliance with applicable regulations and with permit 

limitations, the department may allow numerical averaging of the emissions of each 

air po llu tan t [CONTAMINANT] from several emission units [SOURCES] within a 

stationary  source [FACILITY] if

(1) requested by the owner and operator; and

-3 -
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(2) allowed under 42 U.S.C. 7401 - 767lq  (Clean Air Act), as 

amended, and regulations adopted under those sections.

* Sec. 8. AS 46.14.020 is amended to read:

Sec. 46.14.020. Classification o f stationary  sources [FA CILITIES] or 

emission units [SOURCES]; reporting, (a) The department, by regulation, may 

classify stationary  sources [FACILITIES] or emission units [SOURCES] that, in the 

department's determination, are likely to cause or contribute to air pollution, according 

to the levels and types of emissions and other characteristics that relate to air quality. 

The department may make a classification under this subsection applicable to the state 

as a whole or to a designated area of the state. The department shall base the 

classifications on consideration of health, economic, and social factors, sensitivity of 

the receiving environment, and physical effects on property.

(b) The department or a local air quality control program authorized under 

AS 46.14.400 may require an owner and operator of a sta tionary  source [FACILITY] 

or emission u n it [SOURCE] classified under this section to report information to the 

department or the authorized local program concerning location, size, and height of 

stacks [CONTAMINANT OUTLETS] or area emission units [SOURCES], processes 

employed, fuels used, the nature and time periods or duration of emissions, and other 

information relevant to air quality that is available or reasonably capable of being 

calculated and compiled.

* Sec. 9. AS 46.14.120(a) is amended to read:

(a) Before constructing, installing, modifying, [RECONSTRUCTING,] or 

establishing a stationary  source [FACILITY] subject to AS 46.14.130(a), the owner 

and operator shall obtain a construction permit under this chapter.

* Sec. 10. AS 46.14.120(b) is amended to read:

(b) Except when considered to be in compliance with this chapter under 

AS 46.14.275 or under a regulation adopted under AS 46.14.140(a)(ll), the owner and 

operator shall obtain an operating permit under this chapter before operating a 

sta tionary  source [FACILITY] subject to AS 46.14.130(b).

* Sec. 11. AS 46.14.120(e) is amended to read:

(e) If the federal administrator exempts a sta tionary  source from the

CSSB 116( ) -4-
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requirements of 42 U.S.C. 7661a(a) (Clean A ir Act, sec. 502(a)), the commissioner 

shall consider the factors used by the administrator in reaching that determination and, 

by regulation, shall issue a similar determination unless public health or air quality 

effects provide a reasonable basis to regulate the stationary  source.

* Sec. 12. AS 46.14.120 is amended by adding new subsections to read:

(f) The department may exempt or defer a stationary source from the 

requirement of AS 46.14.130(b) to the extent allowed under 40 C.F.R. 70.3(b).

(g) Before constructing, installing, modifying, operating, or establishing a 

stationary source subject to AS 46.14.130(c), the owner or operator shall obtain a 

minor pennit under this chapter.

* Sec. 13. AS 46.14.130 is amended to read:

Sec. 46.14.130. S ta tionary  sources [FA C ILITIES] requ iring  perm its, (a) 

The [BEFORE CONSTRUCTING, INSTALLING, MODIFYING, 

RECONSTRUCTING, OR ESTABLISHING A FACILITY, THE] owner and 

operator shall obtain a construction permit from the department before beginning 

actual construction of [IF THE FACILITY IS] any one of the following:

(1) a new m ajor sta tionary  source [FACILITY THAT EMITS OR 

HAS THE POTENTIAL TO EMIT 250 TONS PER YEAR (TPY) OR MORE OF A 

REGULATED AIR CONTAMINANT];

(2) a m ajo r m odification [NEW FACILITY OF A TYPE 

CLASSIFIED UNDER AS 46.14.020 THAT EMITS OR HAS THE POTENTIAL TO 

EMIT 100 TPY OR MORE OF A REGULATED AIR CONTAMINANT];

(3) a p ro ject subject to the construction perm itting  requirem ents 

of 42 U.S.C. 74120) (Clean Air Act, sec. 112(i)) [A NEW FACILITY OF A TYPE 

CLASSIFIED UNDER AS 46.14.020

(A) AS HAVING THE POTENTIAL TO VIOLATE THE 

AMBIENT AIR QUALITY STANDARDS; OR

(B) UNDER A FINDING BY THE DEPARTMENT THAT 

PUBLIC HEALTH OR AIR QUALITY EFFECTS PROVIDE A 

REASONABLE BASIS TO REGULATE THE SOURCE;

(4) A NEW FACILITY THAT EMITS OR HAS THE POTENTIAL
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T O  E M IT  10 T P Y  O R  M O R E  O F  A H A Z A R D O U S  A IR  C O N T A M IN A N T  O R  25 

T P Y  O R  M O R E , IN  T H E  A G G R E G A T E , O F  T W O  O R  M O R E  H A Z A R D O U S  A IR  

C O N T A M IN A N T S ;

(5) A N  E X IS T IN G  F A C IL IT Y  F O R  W H IC H

(A ) A  M O D IF IC A T IO N  IS  P R O P O S E D  T H A T  W O U L D  

IN C R E A S E  A C T U A L  E M IS S IO N S  O F  A N  A IR  C O N T A M IN A N T  B Y  A N  

A M O U N T  E Q U A L  T O  O R  G R E A T E R  T H A N  T H E  E M IS S IO N  Q U A N T IT Y  

S E T  O U T  IN  R E G U L A T IO N S  A D O P T E D  U N D E R  A S  4 6 .1 4 .0 1 0 , 4 6 .1 4 .0 2 0 , 

O R  4 6 .1 4 .1 4 0 ; O R

(B) R E C O N S T R U C T IO N  IS P R O P O S E D ].

(b) E x c e p t  f o r  th e  o w n e r  a n d  o p e r a t o r  o f  a  s t a t io n a r y  s o u rc e  e x e m p te d  

u n d e r  A S  4 6 .1 4 .1 2 0 (e ) o r  (f), th e  [T H E ] o w n e r  an d  o p e ra to r  o f  a  s t a t io n a r y  s o u rc e  

[F A C IL IT Y ] sh a ll o b ta in  an  o p era tin g  p e rm it f ro m  th e  d ep a rtm en t i f  th e  s ta t io n a r y  

s o u rc e  [F A C IL IT Y  IS  A F A C IL IT Y  S U B JE C T  T O  (a) O F  T H IS  S E C T IO N  O R  A 

F A C IL IT Y  T H A T ]

(1) em its  o r  h as  th e  p o ten tia l to  em it 100 T P Y  o r m o re  o f  a reg u la ted  

a i r  p o l lu ta n t  [C O N T A M IN A N T ];

(2 ) em its  o r  h as  th e  p o ten tia l to  em it 10 T P Y  o r m o re  o f  a h azard o u s 

a ir  p o l lu ta n t  [C O N T A M IN A N T ] o r  25 T P Y  o r  m o re , in  the  ag g reg a te , o f  tw o  o r m o re  

h a z a rd o u s  air p o l lu ta n ts  [C O N T A M IN A N T S ];

(3 ) co n ta in s  a n  e m is s io n  u n i t  [A  S O U R C E ] su b jec t to  fed era l new  

so u rc e  p e rfo rm an c e  s tan d a rd s  u n d e r  4 2  U .S .C . 7411  (C lean  A ir A c t, sec . I l l )  or 

n a tio n a l em iss io n  s tan d a rd s  fo r  h az a rd o u s  a ir  p o llu ta n ts  is su e d  u n d e r  4 2  U .S .C . 74 1 2  

(C lean  A ir  A ct, sec . 112); o r

(4 ) co n ta in s  an o th e r s ta tio n a ry  so u rc e  d e s ig n a te d  by

[(A )] th e  fed era l a d m in is tra to r  b y  re g u la tio n  [; O R

(B ) T H E  D E P A R T M E N T  U N D E R  A  F IN D IN G  T H A T  

P U B L IC  H E A L T H  O R  A IR  Q U A L IT Y  E F F E C T S  P R O V ID E  A 

R E A S O N A B L E  B A S IS  T O  R E G U L A T E  T H E  S O U R C E ].

* S ec . 14 . A S  4 6 .1 4 .1 3 0  is a m en d e d  by ad d in g  a n ew  su b sec tio n  to  read:

(c) U n less  th e  o w n e r and  o p e ra to r  o f  a s ta tio n a ry  so u rc e  are re q u ire d  to o b ta in
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a co n stru c tio n  p e rm it u n d e r (a) o f  th is  sec tio n , b e fo re  c o n s tru c tin g , in s ta llin g , 

m o d ify in g , o p era tin g , o r  e s tab lish in g  a  s ta tio n a ry  so u rce  the  o w n e r a n d  o p e ra to r sha ll 

o b ta in  a m in o r  p e rm it from  the  d e p a rtm e n t i f  th e  s ta tio n a ry  so u rc e  is o f  a ty p e  

c la ss ifie d  u n d er A S  4 6 .1 4 .0 2 0

(1 ) as h av in g  th e  p o ten tia l to  v io la te  the  am b ie n t a ir  q u a lity  s ta n d a rd s ;

or

(2 ) u n d e r a f in d in g  b y  the  d e p a rtm e n t th a t  p u b lic  h ea lth  o r a ir  q u a lity  

e ffec ts  p rov ide a  re a so n ab le  b as is  to re g u la te  th e  s ta tio n a ry  so u rce .

* S ec. 15 . A S  4 6 .1 4 .1 4 0 (a ) is am en d ed  to  read :

(a) T h e  d ep a rtm en t sha ll ad o p t reg u la tio n s  to  ad d ress  su b s ta n tiv e  an d  

p ro ced u ra l e lem en ts  o f  th e  em iss io n  co n tro l p e rm it p ro g ram  e s tab lish ed  u n d e r  th is  

ch a p te r th a t are n o t ad d ressed  in  s ta tu te , e x c ep t e lem e n ts  th a t re la te  o n ly  to  th e  in te rn a l 

m an ag e m en t o f  th e  d ep a rtm en t an d  d o  n o t a ffec t th e  p u b lic  o r  g o v ern  the w ay  the 

d ep a rtm en t d ea ls  w ith  th e  p u b lic . T h e  re g u la tio n s  m u st b e  re a so n a b le  an d  ad eq u a te , 

and  p ro v id e  flex ib ility  in  th e  o p e ra tio n  o f  a s t a t io n a r y  s o u rc e  [F A C IL IT Y ] co n s is te n t 

w ith  42  U .S .C . 7401 - 7 6 7 1 q  (C lean  A ir A c t) , as am en d ed , a n d  a p p lica b le  fed era l 

reg u la tio n s . E x c e p t  f o r  r e g u la t io n s  c o n c e rn in g  m in o r  p e r m i ts  r e q u i r e d  u n d e r  

A S  4 6 .1 4 .1 3 0 (c ), th e  [T H E ] reg u la tio n s  m u s t in c lu d e

(1) a s tan d a rd  p e rm it ap p lica tio n  fo rm  th a t m ee ts  the re q u irem en ts  o f  

fed era l re g u la tio n s  a d o p ted  u n d er 4 2  U .S .C . 7661 a(b ) (C lean  A ir A c t, sec . 5 02(b ));

(2) m o n i to r in g ,  r e c o rd k e e p in g ,  a n d  r e p o r t in g  r e q u ir e m e n ts  f o r  

fa c ilit ie s  t h a t  a r e  s u b je c t  to  A S 4 6 .1 4 .1 3 0 (b ) , w h ic h  m u s t  c o m p ly  w ith  th e  

r e q u ir e m e n ts  e s ta b l is h e d  fo r  s ta te  o p e r a t in g  p e r m i t  p r o g r a m s  in  4 0  C .F .R . 7 0 .6 , 

b u t  w h ic h  m a y  b e  m o d if ie d  to  ta k e  in to  a c c o u n t  th is  s t a t e ’s u n iq u e  c o n d i t io n s ;

(3) p ro ced u re s  fo r  p re p a ra tio n  a n d  su b m iss io n  o f  a  m o n ito rin g , 

rep o rtin g , an d  q u a lity  a ssu ran ce  p lan  and , if  req u ired , a c o m p lia n c e  sch e d u le  

d esc rib in g  ho w  a  p e rm itted  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] w ill c o m p ly  w ith  the 

ap p licab le  re q u irem en ts  o f  this ch ap te r;

(4) [(3)] p ro ced u re s  fo r

(A ) sp ec ify in g  w h en  p e rm it ap p lica tio n s  an d  re n ew a l req u ests  

are to  be  su b m itted ;
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(B ) sp ec ify in g  th e  tim e  d u ra tio n  fo r  d ep a rtm en t re v ie w  o f 

p e rm it ap p lic a tio n s ;

(C ) p ro c e ss in g  a n d  re v iew in g  an  ap p lica tio n ;

(D ) p ro v id in g  p u b lic  n o tice , in c lu d in g  o p p o rtu n ity  fo r p u b lic  

c o m m e n t a n d  h ea rin g ; and

(E) is su in g  p e rm its , in c lu d in g  p ro ced u re s  fo r is su in g  p e rm its  

fo r  te m p o ra ry  o p e ra tio n s  o r  op en  b u m  ac tiv itie s ;

(5) [(4 )] re a so n a b le  s tan d ard  p e rm it c o n d itio n s , in c lu d in g  co n d itio n s

fo r

(A ) em iss io n  s tan d ard s a n d  lim ita tio n s ;

(B ) m o n ito rin g , re co rd  k ee p in g , an d  re p o rtin g  fo r  fac ilities  

su b je c t to  A S  4 6 .1 4 .1 3 0 ;

(C ) in sp ec tio n  an d  en try ;

(D ) ce rtifica tio n  o f  co rp o ra te  o r  o th e r  b u s in ess  o rg an iza tio n

rep o rts ;

(E ) an n u a l ce rtif ic a tio n  o f  co m p lian ce ;

(F) ex c ess  em iss io n  o r p ro c ess  d ev ia tio n  rep o rtin g ; an d

(G ) e q u ip m e n t m a lfu n c tio n s  a n d  em erg en c ie s;

(6) [(5 )] fees an d  p ro c ed u re s  fo r  c o lle c tin g  fees;

(7) [(6 )] p ro v is io n s  ad d ressin g  la te  p a y m e n t o r  n o n p a y m e n t o f  fees, 

w h ich  m ay  in c lu d e  a sse ssm e n t o f  p en a lties  an d  in te re s t o r  re fu sa l to is su e , am end , 

m o d ify , o r  re n e w  an a ir  q u a lity  co n tro l p e rm it;

(8) [(7 )] th e  d u ra tio n  o f  perm its ;

(9) [(8 )] p ro c ed u re s  fo r m o d ify in g  o r  a m en d in g  a p erm it th a t p ro v id e  

f le x ib ility  in  the  o p e ra tio n  o f  the s t a t io n a r y  s o u rc e  [F A C IL IT Y ], in c lu d in g  

p ro c e d u re s  to  a llo w  ch a n g es  to  a p e rm itted  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] w ith o u t 

re q u ir in g  a p e rm it m o d ific a tio n , co n s is te n t w ith  the  p u rp o se s  o f  th is  c h a p te r  and  w ith  

4 2  U .S .C . 7401 - 7 6 7 Iq  (C lean  A ir  A ct);

(10 ) [(9 )] re aso n ab le  p ro v is io n s  fo r  ren ew in g , re o p en in g , re v o k in g  and  

re is su in g , an d  te rm in a tin g  a p e rm it c o n s is ten t w ith  the  p u rp o se s  o f  th is  c h a p te r  a n d  42  

U .S .C . 7401  - 7 6 7 l q  (C lean  A ir  A c t);
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(11) [(10)] p ro v is io n s  a llo w in g  fo r  p h y sica l o r  o p e ra tio n a l lim ita tio n s  

th a t w ill red u ce  a s t a t io n a r y  s o u r c e 's  [F A C IL IT Y 'S ] e m is s io n s  to  le v e ls  b e lo w  th o se  

th a t  w o u ld  m ak e  th e  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] su b je c t to  p art o r  a ll o f 

A S  4 6 .1 4 .1 2 0  an d  4 6 .1 4 .1 3 0 ;

(12 ) [(11)] p ro v is io n s  au th o riz in g  s t a t i o n a r y  s o u rc e  [F A C IL IT Y ] 

o p era tio n  w h ile  a p e rm it a p p lica tio n  is p en d in g , c o n s is te n t w ith  4 2  U .S .C . 7 6 6 1 b (d ) 

(C lean  A ir  A ct, sec. 5 0 3 (d ));

(1 3 ) [(12)] p ro v is io n s  fo r  e n su r in g  that c o m p lia n c e  w ith  an  o p e ra tin g  

p e rm it issu ed  u n d e r  th is  c h a p te r  w ill be c o n s id e re d  to b e  c o m p lia n c e  w ith  4 2  U .S .C . 

7 6 6 1 a  (C lean  A ir  A c t, sec . 502) and o th e r p ro v is io n s  o f  s ta te  o r  fed era l law  

sp e c if ic a lly  p ro v id ed  fo r  by th e  d ep a rtm en t c o n s is ten t w ith  4 2  U .S .C . 7401  - 7 6 7 1 q  

(C lean  A ir  A ct) and  re g u la tio n s  ad o p ted  u n d er s ta te  and  fe d e ra l law ; a n d

(1 4 ) [(13 )] p ro v is io n s  a llo w in g  fo r  c e r t if ic a tio n  o f  in sp ec to rs  w h o  

ev a lu a te  co m p lian ce  w ith  th e  te rm s and  co n d itio n s  o f a  p e rm it, o rd e r, re g u la tio n , or 

o th e r p ro v is io n  o f  law  a u th o riz e d  u n d e r th is  ch ap te r.

* Sec. 16 . A S 4 6 .1 4 .1 4 0 (b ) is  am en d ed  to  read:

(b ) A  p e rm it is su e d  u n d e r  th is  c h a p te r m ay  n o t re q u ire  a  p e rso n  to  u se

(1 ) m ach in e ry , d ev ices , o r  eq u ip m en t o f  a  p a r t ic u la r  ty p e , f ro m  a 

p a rtic u la r  su p p lie r, o r p ro d u c e d  by  a  p a r tic u la r  m a n u fa c tu re r ; o r

(2 ) sp ec if ic  m e th o d s , p ro c esse s , p ro c e d u re s , o r  d es ig n s  fo r  the  

m an ag e m en t an d  o p era tio n  o f  a s t a t io n a r y  s o u rc e  [F A C IL IT Y ] re g u la te d  u n d e r  th is  

ch a p te r e x c e p t to  the  ex te n t th a t the fed e ra l ad m in is tra to r  h as

(A ) ad o p ted  a  d esig n , e q u ip m en t w o rk  p ra c tic e , o r o p e ra tio n a l 

s tan d a rd  u n d e r 4 2  U .S .C . 7 4 1 2 (h ), as  am en d ed , f o r  th e  co n tro l o f  a h az a rd o u s  

a ir  p o llu tan t; o r

(B ) ap p ro v ed  an  a lte rn a tiv e  h az a rd o u s  a ir  p o llu ta n t s tan d ard  

u n d e r 42  U .S .C . 7 4 1 2 (h )(3 ), as  am ended .

* S ec . 17 . AS 4 6 .1 4 .1 5 0 (a ) is  am en d e d  to  read .

(a) T he o w n e r an d  o p e ra to r  o f  a s t a t io n a r y  s o u rc e  [F A C IL IT Y ] re q u ired  to  

hav e  an o p e ra tin g  p e rm it u n d e r  th is c h a p te r  sha ll su b m it the  re q u ire d  a [  p lica tio n  an d  

o th e r in fo rm atio n  req u ired  by  the d ep a rtm en t b y  re g u la tio n  n o  la te r  than  [(1)] 12
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m o n th s  a f te r  the  d a te  on w h ich  th e  s ta t io n a r y  s o u rc e  [F A C IL IT Y ] b ec o m e s  su b je c t to  

A S 4 6 .1 4 .1 2 0 (b )  [; O R  (2 )  60 D A Y S  B E F O R E  B E G IN N IN G  C O N S T R U C T IO N  O F  

A  S O U R C E  IF  T H E  F A C IL IT Y  C O N T A IN IN G  T H E  S O U R C E  IS  A  N E W  

F A C IL IT Y  T H A T  IS  N O T  R E Q U IR E D  T O  O B T A IN  A  C O N S T R U C T IO N  P E R M IT  

U N D E R  A S  4 6 .1 4 .1 3 0 (a ), W H IC H E V E R  IS E A R L IE R ].

* S ec . 18. A S  4 6 .1 4 .1 7 0 (b )  is am e n d e d  to  read:

(b) N o tw ith s ta n d in g  (a) o f  th is sec tio n , the d ep a rtm en t m ay  estab lish  a p h a se d  

sc h e d u le  fo r  ac tin g  on o p e ra tin g  p e rm it ap p lic a tio n s  su b m itted  w ith in  12 m o n th s  

fo llo w in g  th e  d a te  on  w h ich  th e  fed e ra l ad m in is tra to r ap p ro v es  the s ta te  p ro g ram  

u n d e r  4 2  U .S .C . 7 6 6 1 a (d ) . A  p h ase d  sch e d u le  m u st en su re  th a t at le a s t o n e -th ird  o f  the  

ap p lica tio n s  su b m itte d  d u rin g  th e  firs t 12 m o n th s  o f  the  s ta te 's  o p e ra tio n  o f  its p e rm it 

p ro g ra m  a f te r  fed e ra l ap p ro v a l w ill be  ac ted  on  by  th e  d ep a rtm en t d u rin g  each  o f  the 

f irs t th ree  1 2 -m o n th  p e rio d s  fo llo w in g  fed era l ap p ro v a l o f  th e  p ro g ram . T h e  

d e p a rtm e n t sh a ll g iv e  p rio r ity  to  th e  issu an ce  o f  p e rm its  f o r  new  s ta t io n a r y  s o u rc e s  

[F A C IL IT IE S ] and  m o d ific a tio n s  o f  ex is tin g  s t a t io n a r y  s o u rc e s  [F A C IL IT IE S ].

* S ec . 19. A S  4 6 .1 4 .1 7 0 (c )  is am e n d e d  to  read :

(c) F a ilu re  b y  th e  d ep a rtm en t to  ac t w ith in  th e  tim e  lim its  es tab lish ed  in  o r 

u n d e r  (a ) , [O R ] (b ), o r  (cl) o f  th is  sec tio n  is co n s id e re d  to  b e  a  final ag en cy  ac tio n , bu t 

o n ly  fo r  the p u rp o se  o f  ju d ic ia l  re v ie w  to  d e te rm in e  w h e th e r  the  c o u r t  w ill req u ire  that 

ac tio n  b e  tak en  by th e  d ep a rtm en t.

* S ec. 20 . A S  4 6 .1 4 .1 7 0  is  am en d e d  b y  ad d in g  a n ew  su b sec tio n  to  read:

(d ) T h e  d e p a rtm e n t shall issu e  o r  d en y  a  m in o r p e rm it u n d e r  AS 4 6 .1 4 .1 3 0 (c ) 

w ith in  3 0  d ay s  a fte r the  c lo se  o f  th e  p u b lic  co m m en t p e r io d  or w ith in  3 0  days a fte r 

re c e ip t o f  the co m p le te  a p p lic a tio n  by  th e  d ep a rtm en t i f  a  p u b lic  c o m m e n t p e r io d  is 

n o t re q u ired  u n d e r  th is  ch ap te r.

* S ec . 21 . A S  4 6 .1 4 .1 8 0  is  am e n d e d  to  read :

S ec . 4 6 .1 4 .1 8 0 . M o n i to r in g .  M o n ito rin g  by  th e  o w n e r a n d  o p e ra to r o f  s tack  

e m iss io n s  o r a m b ie n t a ir  q u a lity  sh a ll be  re q u ired  by th e  d ep a rtm en t o n ly  fo r  pu rp o ses  

o f  d em o n s tra tin g  c o m p lia n c e  w ith  ap p licab le  p e rm it p ro g ram  req u irem en ts . 

M o n ito rin g  re q u ire m e n ts  m u s t b e  reaso n ab le  an d  b a se d  on  test m e th o d s , ana ly tica l 

p ro c ed u re s , a n d  s ta tis tic a l c o n v e n tio n s  ap p ro v ed  by th e  fed era l a d m in is tra to r  o r  the
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d ep a rtm en t o r  o th e rw ise  g e n e ra lly  a c c e p te d  as sc ie n tif ic a lly  c o m p e te n t. U n le ss  

o th e rw ise  ag reed  to b y  th e  o w n e r an d  o p e ra to r  an d  th e  d ep a rtm en t,

(1) th e  d e p a rtm e n t m ay  n o t re q u ire  an  o w n e r  a n d  o p e ra to r  o f  a n  

e m is s io n  u n i t  [A  S O U R C E ] to  m o n ito r  e m iss io n s  o r  a m b ie n t a ir  q u a lity  so le ly  fo r  the 

p u rp o se  o f  sc ien tific  in v es tig a tio n  o r  re sea rch ; an d

(2) m o n ito r in g  a c tiv itie s  m u s t b e  c o n s is te n t w ith  th e  ap p licab le  

em iss io n  stan d ard s  a n d  o th e r  p e rm it o r  p e rm it a p p lica tio n  re q u ire m e n ts .

* S ec . 22 . A S  4 6 .1 4 .1 9 0  is  am en d e d  to  read :

S ec. 4 6 .1 4 .1 9 0 . S in g le  p e r m i t ,  (a) E x c e p t a s  p ro v id e d  in  (b) o f  th is  sec tio n , 

th e  d ep a rtm en t sh a ll issu e  o n ly  a  s in g le  o p e ra tin g  p e rm it to  a s t a t io n a r y  s o u rc e  

[F A C IL IT Y ], re g a rd le ss  o f  w h e th e r  th e  s t a t io n a r y  s o u rc e  [A  F A C IL IT Y ] co n ta in s  a 

s in g le  e m is s io n  u n i t  [S O U R C E ] o r  m u ltip le  e m is s io n  u n i ts  [S O U R C E S ].

(b) T h e  d e p a rtm e n t m ay , upon  re q u e s t o f  a  s t a t i o n a r y  s o u r c e [F A C IL IT Y ] 

o w n e r o r  o p e ra to r, issu e  m o re  than  o n e  p e rm it  fo r  th e  s t a t io n a r y  s o u rc e  [A 

F A C IL IT Y ]. S u b s ta n tiv e  and  p ro c e d u ra l re q u ire m e n ts  o th e rw ise  ap p lic a b le  to  a 

s t a t io n a r y  s o u rc e  [F A C IL IT Y ] re m a in  ap p lic a b le  re g a rd le ss  o f  w h e th e r  the 

s t a t io n a r y  s o u rc e  [F A C IL IT Y ] o w n e r a n d  o p e ra to r  ap p ly  fo r  o n e  o r  m o re  p e rm its .

* S ec. 23 . A S  4 6 .1 4 .2 0 0  is  am en d e d  to  read :

S ec. 4 6 .1 4 .2 0 0 . R e v ie w  o f  p e r m i t  a c t io n .  A  p e rso n  w h o  h a s  a  p riv a te , 

su b stan tiv e , leg a lly  p ro te c te d  in te re s t u n d e r  s ta te  law  th a t m a y  b e  a d v e rse ly  a ffec ted  

b y  the  p e rm it ac tio n , the o w n e r an d  o p e ra to r, o r. i f  a  p u b l ic  c o m m e n t  p ro c e s s  is 

r e q u i r e d  o r  s o l ic i te d , a p erso n  w h o  p a rtic ip a te d  in th e  p u b lic  co m m e n t p ro c ess  m ay  

re q u es t an a d ju d ica to ry  h e a r in g  u n d e r  th e  d e p a rtm en t's  a d ju d ic a to ry  h ea rin g  

p ro ced u re s . A fte r  th e  is su an ce  o f  an a d ju d ic a to ry  h e a rin g  d e c is io n , a p a r ty  to  the 

h ea rin g  m ay  o b ta in  ju d ic ia l  re v ie w  o f  th a t d ec is io n  as p ro v id e d  in th e  A la sk a  R u les  o f 

A p p e lla te  P ro ced u re .

* Sec. 2 4 . A S  4 6 .1 4 .2 1 0  is am en d e d  to  read :

S ec . 4 6 .1 4 .2 1 0 . G e n e ra l  o p e r a t in g  p e r m its .  A fte r  n o tic e  a n d  o p p o rtu n ity  fo r 

p u b lic  co m m en t an d  h ea rin g , the d e p a rtm e n t m ay , u n less  th e  p e rm it is  d isap p ro v . oy 

th e  fed era l ad m in is tra to r, e s tab lish  a  g en e ra l o p e ra tin g  p e rm it th a t w o u ld  b e  ap p licab le  

to  m o re  than  one  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] d e te rm in e d  b y  th e  d ep a rtm en t to  be
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s im ila r  in  e m is s io n  u n i t  [S O U R C E ] s tru c tu re . A  g en e ra l o p e ra tin g  p e rm it m u st 

c o n ta in  p ro v is io n s  th a t  m ee t the  re q u irem en ts  o f  th is c h a p te r  th a t a re  a p p lic a b le  to 

o p e ra tin g  p erm its . A  g en era l o p e ra tin g  p e rm it issu ed  to a p a r tic u la r  p e rso n  takes 

e ffe c t w h en  th e  p e rso n 's  ap p lica tio n  is  d e te rm in e d  to b e  co m p le te  u n less  the 

d e p a rtm e n t n o tifie s  th e  ap p lican t that the  g en e ra l p e rm it is  n o t ap p licab le  to  the 

p e rso n 's  s t a t io n a r y  s o u rc e  [F A C IL IT Y ].

* Sec. 2 5 . A S  4 6 .1 4  is am en d e d  b y  ad d in g  a n ew  sec tio n  to  read :

S e c . 4 6 .1 4 .2 1 1 . G e n e ra l  m in o r  p e r m i t s .  A fte r  n o tic e  a n d  o p p o rtu n ity  fo r 

p u b lic  c o m m e n t and  h ea rin g , the  d ep a rtm en t m ay  e s tab lish  a g en e ra l m in o r  p e rm it that 

w o u ld  b e  ap p lica b le  to  m o re  than  o n e  s ta tio n a ry  so u rce  d e te rm in e d  b y  th e  d ep a rtm en t 

to  be s im ila r  in  s tru c tu re . I f  au th o rized  b y  the d ep a rtm en t, a p e rm it is su ed  u n d e r th is 

sec tio n  m a y  b e  v a lid  fo r  m u ltip le  lo ca tio n s  in th is  s ta te . A  g en e ra l m in o r  p e rm it m u st 

c o n ta in  p ro v is io n s  th a t  m eet the  req u irem en ts  o f  th is c h a p te r  th a t a re  ap p lica b le  to  a 

m in o rp e rm it .  | ir \

*  S ec. 2 6 . A S  4 6 .1 4 .2 1 5  is  am en d e d  to  read :

S e c . 4 6 .1 4 .2 1 5 . T e m p o r a r y  o p e r a t io n s .  F o r  p u r p o s e s  o f  A S  4 6 .1 4 .1 3 0 (b ) . 

t h e  [T H E ] d e p a rtm e n t m ay  issu e  a s in g le  o p e ra tin g  p e rm it u n d e r A S 4 6 .1 4 .1 7 0 , 

a u th o r iz in g  a s t a t i o n a r y  s o u rc e  [F A C IL IT Y ] to  o p e ra te  at sp ec if ic  m u ltip le  lo ca tio n s  

in  the  s ta te  fo r  te m p o ra ry  p erio d s  o f  tim e . A  p e rm it d e sc rib e d  in  th is  sec tio n  is v a lid  

o n ly  fo r  the  sp ec if ic  lo ca tio n s  id en tif ied  in th e  ap p lica tio n  an d  au th o riz e d  b y  the 

d e p a rtm e n t. T h e  d e p a rtm e n t m ay  no t issu e  a p e rm it u n d e r  th is  sec tio n  u n less  the 

p e rm it c o n ta in s  c o n d itio n s  th a t w ill e n su re  c o m p lian ce  w ith  th is c h a p te r  at each  

a u th o r iz e d  lo ca tio n , in c lu d in g  c o m p lian ce  w ith  am b ien t a ir  q u a lity  s tan d ard s and  

a p p lic a b le  in c rem en t o r  v is ib ility  req u irem en ts  a d o p ted  u n d e r th is  ch a p te r. A  p erm it 

u n d e r  th is  sec tio n  m u s t re q u ire  the o w n e r an d  o p e ra to r  to  n o tify  the  d ep a rtm en t at least 

10  [30] days b e fo re  a  ch an g e  in  lo ca tio n  o f  a s t a t io n a r y  s o u rc e  [F A C IL IT Y ] 

p e rm itte d  u n d e r th is sec tio n .

* S ec. 2 7 . A S 4 6 .1 4 .2 4 0 (a ) is  am en d ed  to  read:

(a ) T h e  o w n e r  o r o p e ra to r  o f  a  s t a t io n a r y  s o u r c e  [F A C IL IT Y ] w ho is 

re q u ire d  to  ap p ly  fo r  a  p e rm it u n d e r A S 4 6 .1 4 .1 3 0  sh a ll p a y  to  th e  d ep a rtm en t all 

a s se sse d  p e rm it ad m in is tra tio n  fees e s ta b lish e d  u n d e r  (b) o f  th is  sec tio n  e x c ep t that the
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p erso n  n am ed  in a  p e rm it is su ed  u n d e r A S  4 6 .1 4 .1 7 0  sh a ll p a y  a sse sse d  p e rm it 

ad m in is tra tio n  fees in c u rre d  a f te r  th e  d a te  the  p e rm it is  issu ed .

* S ec . 28. A S  4 6 .1 4 .2 4 0 (b ) is re p e a le d  an d  re e n a c te d  to  read :

(b) T h e  d e p a rtm e n t sha ll e s tab lish  b y  re g u la tio n  p e rm it ad m in is tra tio n  fees  in 

acco rd a n ce  w ith  A S  3 7 .1 0 .0 5 0  - 3 7 .1 0 .0 5 8 .

* S ec . 29. A S  4 6 .1 4 .2 4 0 (c ) is a m en d e d  to  read :

(c) In  (a) a n d  (b) o f  th is sec tio n , "p e rm it ad m in is tra tio n  fees"  a re  fees asse ssed  

to  re c o v e r  co s ts  in c u rre d  by  th e  d ep a rtm en t an d  o th e r  s ta te  o r  lo ca l g o v ern m en ta l 

a g e n c ie s , to  the  ex te n t re q u ired  u n d e r  4 2  U .S .C . 7 6 6 1 a (b )(3 )(A ) and  federa l 

re g u la tio n s  im p le m e n tin g  th a t p ro v is io n , fo r  the  fo llo w in g  se rv ic e s  to  a sp ec ific  

s t a t io n a r y  s o u rc e  [F A C IL IT Y ] th a t a re  p e rfo rm e d  in  o rd e r  to  im p le m e n t the p erm it 

p ro g ram  e s ta b lish e d  u n d e r  th is chap te r:

(1) p ro v id in g  p re ap p lica tio n  c o n su lta tio n , a ss is ta n c e , an d  co m p le ten ess  

re v ie w  o f  a p p lic a tio n s  fo r  a p e rm it, p e rm it am en d m e n t, p e rm it m o d ific a tio n , or 

re n e w a l, e x c e p t as p ro v id e d  in (d) o f  th is  sec tio n ;

(2) re v iew in g  o r  a ss is tin g  in  p re p a ra tio n  o f  s t a t io n a r y  s o u rc e  

[F A C IL IT Y ] sp ec if ic  p e rm it su p p o rt d o c u m en ts , in c lu d in g  o n -s ite  ev a lu a tio n s , ex cep t 

a s  p ro v id e d  in  (d) o f  th is sec tio n ;

(3) re ce iv in g , re v ie w in g , p re p a rin g , p ro c e s s in g , a n d  is su in g  p erm its , 

p e rm it  a m en d m e n ts , m o d ifica tio n s , re o p en in g s , re n e w a ls  an d  re v o ca tio n s , and 

re is su a n ce ;

(4) p re p a rin g  g en e ra l o p e ra tin g  p e rm its  u n d e r  A S  4 6 .1 4 .2 1 0 ; how ever, 

c o s ts  m u s t b e  a llo ca te d  on an eq u itab le  b asis  to  each  s t a t i o n a r y  s o u r c e  [F A C IL IT Y ] 

c o v e re d  by  th e  g en e ra l o p e ra tin g  p e rm it;

(5) p e rfo rm in g  s t a t io n a r y  s o u r c e  [F A C IL IT Y ] in sp ec tio n s  and 

c o m p lia n c e  e v a lu a tio n s ;

(6) rev iew in g , co m p ilin g , and  re p o rtin g  s t a t i o n a r y  s o u rc e  

[F A C IL IT Y ] sp ec if ic  em iss io n , am b ien t m o n ito rin g , o r  procebS m e a su re m e n t data ;

(7) p re p a rin g , ev a lu a tin g , o r p ro c e ss in g  p la n s  o r  d o c u m e n ts  to obtain  

s t a t i o n a r y  s o u rc e  [F A C IL IT Y ] c o m p lian ce  o r  re c tify  n o n c o m p lia n c e  w ith  perm it 

te rm s a n d  co n d itio n s , bu t n o t in c lu d in g  an y  e n fo rc e m e n t ac tio n s ; a n d
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em iss io n  fees.

* S ec . 3 0 . A S  4 6 .1 4 .2 4 0 (d )  is  am en d ed  to read :

(d) C o sts  in cu rred  b y  th e  d ep a rtm en t an d  o th e r  s ta te  o r  lo ca l g o v e rn m en ta l 

ag e n c ies  t h a t  a r e  a s s e s s e d  a g a in s t  s m a ll  b u s in e s s  [F O R  S E R V IC E S  D E S C R IB E D  

IN  (c )(1 ) - (2 ) O F  T H IS  S E C T IO N  T O ] fa c ilit ie s  th a t q u a lify  fo r  a s s is ta n c e  u n d e r 

A S 4 6 .1 4 .3 0 0  - 4 6 .1 4 .3 1 0  shall be re c o v e re d  fro m  e m is s io n  fees  u n d er 

A S 4 6 .1 4 .2 5 0 (h )(2 )  f o r  th e  fo llo w in g  s e rv ic e s :

(1) p r o v id in g  p r e a p p l ic a t io n  c o n s u l ta t io n ,  a s s is ta n c e ,  a n d  

c o m p le te n e s s  re v ie w  o f  a p p l ic a t io n s  f o r  a  p e r m i t ,  a n  a m e n d m e n t ,  a  p e r m i t  

m o d if ic a t io n ,  o r  a  r e n e w a l  o f  a  p e rm it ;

(2) re v ie w in g  o r  a s s is t in g  in  th e  p r e p a r a t i o n  o f  s p e c if ic  d o c u m e n ts  

to  s u p p o r t  a  p e r m i t  f o r  a  s t a t io n a r y  s o u rc e :  th e  d o c u m e n ts  d e s c r ib e d  in  th is  

p a r a g r a p h  in c lu d e  o n -s i te  e v a lu a t io n s .

* S ec . 3 1 . A S  4 6 .1 4 .2 5 0  is  am en d ed  to  read :

S ec . 4 6 .1 4 .2 5 0 . E m is s io n  fees , (a) A  p e rso n  n a m e d  as p e rm itte e  in  a  p e rm it 

is su e d  u n d e r  th is  c h a p te r  [A S 4 6 .1 4 .1 7 0 ] sh a ll p a y  to  th e  d e p a rtm e n t all assessed  

e m iss io n  fees  e s ta b lish e d  u n d er th is  sec tio n .

(b) T h e  d e p a rtm e n t sh a ll e s tab lish  by  re g u la tio n  an  em iss io n  fee  ra te . T h e  ra te  

shall b e  se t on  th e  b a s is  o f  d o lla rs  p e r ton  o f  a ir  p o l lu ta n t  [C O N T A M IN A N T ] 

em itte d . T h e  d e p a rtm e n t shall a ssess  e m iss io n  fees an n u a lly  on o r  b e fo re  lu ly  1 based  

on  a s t a t i o n a r y  s o u r c e 's  [F A C IL IT Y 'S ] e s tim a te d  a sse ssa b le  em iss io n s  fo r  the  

su b se q u e n t fisca l y ea r. T h e  d ep a rtm en t m ay  a llo w  in s ta llm e n t p ay m e n ts  o f  asse ssed  

e m iss io n  fees .

(c) F o r  a s t a t i o n a r y  s o u rc e  [F A C IL IT Y ] th a t b eg in s  o p e ra tio n  d u rin g  a  fiscal 

year, th e  d e p a rtm e n t sh a ll p ro ra te  the f irs t y ea r 's  fee  to  c o v e r  the  tim e  p e r io d  o ccu rrin g  

b e fo re  th e  n e x t an n u a l p a y m e n t date. T h e  o w n e r o r  o p e ra to r  sh a ll p a y  the in itial 

em iss io n  fe e  up o n  c o m m en c em en t o f  law fu l s t a t io n a r y  s o u rc e  [F A C IL IT Y ] 

o p e ra tio n  u n le ss  a u th o riz e d  to p ay  by  in s ta llm e n ts  u n d e r (b ) o f  th is  sec tio n . T h e  first 

y ea r 's  em iss io n  fee  m a y  n o t d u p lic a te  a fee p a id  b y  a p e rm itte e  u n d e r  A S  4 4 .4 6 .0 2 5  

fo r  th e  sam e  e m is s io n  u n i ts  [S O U R C E S ] fo r th e  sa m e  tim e  p e rio d . I f  th e  fees w ould

(8) assessing and collecting delinquent perm it adm inistration fees and
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o th e rw ise  be d u p lica tiv e , th e  d ep a rtm en t sh a ll p ro v id e  a  c re d it to w ard  the e m is s io n  fee 

in  the am o u n t o f  th e  u n u se d  b a lan ce  o f  th e  fe e  c o lle c te d  u n d e r  A S  4 4 .4 6 .0 2 5 . T h e  

u n u sed  b a lan ce  to  be c re d ite d  shall be  b a se d  on  p ro ra tin g  th e  to ta l o rig in a l fee u n d e r  

A S  4 4 .4 6 .0 2 5  fo r  the  tim e  p e rio d  fo r  w h ich  an e m iss io n  fee  ap p lies .

(d ) T h e  departm ent, sh a ll d esig n  th e  e m iss io n  fee  ra te  to d is tr ib u te  the  to tal 

annual in cu rred  co sts  d esc rib ed  u n d e r  (h ) o f  th is  sec tio n  in  a m a n n e r  so  th a t each  

p e rm itte e  is a sse sse d  an  an n u a l em iss io n  fee th a t re flec ts  an  e q u ita b le  ap p o r tio n m en t 

o f  the fe es  p a id  b y  each  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] ty p e , s iz e , o r  c a te g o ry . In 

m ak in g  an a p p o rtio n m en t u n d e r  (f)(6 ) o f  th is sec tio n , th e  d e p a r tm e n t sh a ll co n s id e r 

fa c to rs  su ch  as e x e m p tio n s  o r  re d u ced  ra te s  fo r  sm all am o u n ts  o f  e m iss io n s , lim its  

u p o n  a sse ssa b le  em iss io n s , e x e m p tin g  sm a ll b u s in ess  fa c ilit ie s  f ro m  the c o s ts  o f  the 

sm a ll b u s in e ss  a ss is tan ce  p ro g ram  e s tab lish ed  u n d e r  A S  4 6 .1 4 .3 0 0 , a ir  p o llu tio n  

p re v en tio n  e ffo rts , a n d  o th e r fac to rs  tha t m ay  en su re  fa ir  d is tr ib u tio n  o f  the  co sts  

d e sc rib e d  u n d e r (h ) o f  th is sec tio n .

(e ) T h e  d ep a rtm en t sh a ll se t th e  in itia l fe e  ra te  fo r  th e  f irs t  tw o  years fo llo w in g  

ap p ro v a l o f  th e  p e rm it p ro g ram  u n d e r  th is  c h a p te r  b y  th e  fed era l a d m in is tra to r  o n  the 

b as is  o f  d o lla rs  p e r  to n  o f  asse ssa b le  em iss io n s . In  ca lc u la tin g  a sse ssa b le  e m is s io n s  fo r 

th e  p u rp o se  o f  th is  su b sec tio n , the d e p a rtm e n t m a y  no t in c lu d e  an  a m o u n t in  e x c e ss  o f 

4 ,0 0 0  to n s  p e r y e a r  o f  an  a ir  p o l lu ta n t  [C O N T A M IN A N T ] n o t d e f in e d  as a  reg u la ted  

p o llu ta n t u n d e r 4 2  U .S .C . 7 6 6 1 a (b )(3 )(B )(ii)  (C lean  A ir A c t, sec . 5 0 2  (b )(3 )(B )( ii)) .

(f)  A fte r  the  tw o  y ea rs  d e sc rib ed  in  (e) o f  th is  se c tio n , th e  d e p a r tm e n t sh a ll set 

th e  em iss io n  fee  ra te  in  reg u la tio n  to  im p le m e n t the  p o lic y  e s ta b lis h e d  in  (d) o f  th is 

sec tio n . T h e  d e p a rtm e n t sh a ll b ase  the  re g u la tio n  on th e  f in d in g s  o f  a re p o rt, w h ich  

th e  d ep a rtm en t sh a ll m ak e  av a ila b le  to  th e  p u b lic  w ith  p ro p e r  n o tic e  b e fo re  ad o p tio n  

o f  th e  re g u la tio n , tha t ex a m in e s

(1 ) fees  assessed ;

(2 ) a lte rn a tiv e  fee  ra te s  o r fo rm u la s ;

(3 ) ty p es, s izes , o r c a te g o rie s  o f  s t a t io n a r y  s o u rc e s  [F A C IL IT IE S ], 

th e ir  re sp e c tiv e  em iss io n  q u an titie s , an d  th e ir  p re v io u s  o r  p ro p o se d  fe e  b u rd e n ;

(4 ) ap p a ren t in eq u itie s  en c o u n te re d  in th e  in itia l fee ra te ;

(5 ) to ta l co sts  in cu rred  o r  a n tic ip a ted  to  b e  in c u rre d  u n d e r  (h) o f  th is
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sec tio n ; an d

(6) o th e r fac to rs  th a t en su re  fa ir  d is tr ib u tio n  o f  the c o s ts  d e sc r ib e d  in 

(h) o f  th is  sec tio n .

(g ) T h e  d ep a rtm en t sh a ll p e rio d ic a lly , a n d  a t le a s t ev e ry  f o u r  [T H R E E ] y ea rs , 

ev a lu a te  th e  fee  ra te  se t u n d e r th is  sec tio n  to  d e te rm in e  i f  it is  re sp o n s iv e  to  th e  p o lic y  

e s ta b lish e d  in (d ) o f th is  sec tio n  and  shall p ro v id e  its  f in d in g s  in  a  rep o rt.

(h ) In  th is  sec tion ,

(1 ) "a ssessab le  em issio n "  m e a n s  th e  q u a n tity  o f  each  a ir  p o l lu ta n t  

[C O N T A M IN A N T ] fo r  w h ich  em iss io n  fees a re  a sse sse d  and  is  th e  le s s e r  o f

(A ) th e  s t a t io n a r y  s o u r c e 's  p o te n t ia l  to  e m i t  [A N N U A L  

R A T E  O F  E M IS S IO N S ], in  to n s  p e r  year, [O F] each  a ir  p o l lu ta n t  

[C O N T A M IN A N T  A U T H O R IZ E D  B Y  T H E  F A C IL IT Y 'S  O P E R A T IN G  

P E R M IT ]; or

(B ) th e  p ro je c te d  an n u a l ra te  o f  e m iss io n s , in to n s  p e r  year, o f  

each  a ir  p o l lu ta n t  [C O N T A M IN A N T ] b y  th e  s t a t i o n a r y  s o u rc e  [F A C IL IT Y ] 

b a se d  u p o n  p rev io u s  ac tu a l annual e m is s io n s  i f  th e  p e rm itte e  ca n  d e m o n s tra te  

to the  d ep a rtm en t its  p re v io u s  ac tu a l an n u a l ra te  o f  e m is s io n s  th ro u g h  

m o n ito r in g , m o d e lin g , ca lc u la tio n s , o r  o th e r m e th o d  a c c e p ta b le  to  th e  

d ep a rtm en t;

(2 ) "em ission  fees"  m ean  fees  a sse sse d  to  re c o v e r  co sts  in c u rre d  b y  th e  

d e p a rtm e n t an d  o th er s ta te  o r  lo ca l g o v e rn m e n ta l ag en c ies , to  the  e x te n t req u ired  

u n d e r  42  U .S .C . 7 6 6 1 a(b )(3 )(A ) and  fed era l re g u la tio n s  im p le m e n tin g  th a t p ro v is io n , 

fo r  ex e c u tio n  o f  the  p e rm it p ro g ram  e s ta b lish e d  u n d e r th is  c h a p te r  th a t are g en e ra lly  

n o t a sso c ia te d  w ith  se rv ic e  p ro v id e d  to a sp e c if ic  s t a t io n a r y  s o u rc e  [F A C IL IT Y ], 

in c lu d in g  th e  c o s ts  in cu rred  by  the d e p a rtm e n t o r  a  local a ir  q u a lity  p ro g ra m  to  c o m p ly  

w ith  A S 4 6 .1 4 .0 1 0  - 4 6 .1 4 .0 1 5 ; the  co sts  m a y  in c lu d e  re n t, u tilitie s , p e rm it p ro g ram  

m a n ag e m en t, ad m in is tra tiv e  a n d  acco u n tin g  se rv ic es , a n d  o th e r  co s ts  a s  id en tified  b y  

the d e p a rtm e n t in  reg u la tio n s ; th e  fe es  shall a lso  b e  su ffic ie n t to  re c o v e r  th e  c o s t o f  the  

sm a ll b u s in ess  a ss is tan ce  p ro g ram  u n d e r  A S 4 6 .1 4 .3 0 0  - 4 6 .1 4 .3 1 0 .

* S ec . 3 2 . A S 4 6 .1 4 .2 5 0 (h )(2 ) is a m en d e d  to  read:

(2 ) "em issio n  fees"  m ean  fees  a sse sse d  to  re c o v e r  co sts  in c u rre d  by  th e
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d ep a rtm en t an d  o th e r s ta te  o r  lo ca l g o v e rn m e n ta l ag en c ies  f o r  th e  im p le m e n ta t io n  o f  

m in o r  p e r m its ,  f o r  th e  im p le m e n ta t io n  o f  c o n s t r u c t io n  p e r m its ,  a n d  f o r  o p e r a t in g  

p e r m its  [,] to  the  ex ten t re q u ired  u n d e r 4 2  U .S .C . 7 6 6 1 a (b )(3 )(A ) an d  fed era l 

reg u la tio n s  im p lem en tin g  tha t p ro v is io n , fo r  e x e cu tio n  o f  th e  p e rm it p ro g ram  

e s tab lish ed  u n d e r th is  c h a p te r th a t are g e n e ra lly  n o t a sso c ia te d  w ith  serv ice  p ro v id ed  

to  a  sp ec if ic  fac ility , in c lu d in g  th e  c o s ts  in c u rre d  b y  th e  d ep a rtm en t o r  a lo ca l a ir 

q u a lity  p ro g ram  to co m p ly  w ith  A S  4 6 .1 4 .0 1 0  - 4 6 .1 4 .0 1 5 ; th e  co s ts  m ay  in c lu d e  rent, 

u tilitie s , p e rm it p ro g ram  m an ag e m en t, ad m in is tra tiv e  an d  ac co u n tin g  se rv ic e s , and 

o th e r co s ts  as  id en tified  b y  th e  d ep a rtm en t in  re g u la tio n s ; th e  fees shall a lso  be 

su ffic ie n t to  re co v e r th e  co s t o f  th e  sm all b u s in e ss  a s s is tan ce  p ro g ram  u n d er 

A S  4 6 .1 4 .3 0 0 -4 6 .1 4 .3 1 0 .

* S ec . 33 . A S  4 6 .1 4 .2 6 0 (b ) is am en d e d  to  read :

(b) T h e  m o n ey  d ep o s ite d  in to  th e  c lean  a ir  p ro te c tio n  fu n d  m ay  o n ly  b e  used 

to  c o v e r  th e  reaso n ab le  d irec t an d  in d irec t c o s ts  re q u ire d  to  su p p o rt the p e rm it 

p ro g ram  u n d e r this c h a p te r  and  th e  ac tiv itie s  o f  th e  sm a ll b u s in e ss  a ss is tan ce  p ro g ram  

th a t a re  d irec ted  a t s t a t io n a r y  s o u rc e s  [F A C IL IT IE S ] su b je c t to  th is ch a p te r, not 

in c lu d in g  c o u rt co sts  o r o th e r  c o s ts  a sso c ia ted  w ith  an  e n fo rce m e n t ac tion .

* S ec . 34 . A S  4 6 .1 4  is am en d ed  b y  ad d in g  a n ew  sec tio n  to  re a d : '

S ec . 4 6 .1 4 .2 6 5 . E m is s io n  c o n tro l  p e r m i t  r e c e ip ts  a c c o u n t ,  (a) T he 

em iss io n  co n tro l p e rm it re ce ip ts  a c co u n t is e s ta b lish e d  in th e  s ta te  treasu ry . U n d e r 

A S  3 7 .0 5 .1 4 6 (c ), m o n ey  re c e iv e d  by  th e  d e p a rtm e n t in  p ay m en t o f  fees u n d er 

A S  4 6 .1 4 .2 4 0  an d  4 6 .1 4 .2 5 0  an d  u n d e r  re g u la tio n s  ad o p ted  u n d e r A S  4 6 .1 4 .1 4 0 , o th er 

th an  fees  d e sc rib e d  in  A S 4 6 .1 4 .2 6 0 (a ), sh a ll b e  d ep o s ite d  in th e  accoun t. 

A p p ro p r ia tio n s  from  the  ac co u n t a re  n o t m ad e  fro m  th e  u n re s tr ic ted  g en e ra l fund.

(b) N o th in g  in  th is sec tio n  c rea te s  a d e d ic a te d  fund .

* S ec . 35 . A S  4 6 .1 4 .2 8 0 (a ) is am en d e d  to  read :

(a) A fte r  30 d ay s ' w ritten  n o tic e  to  the p e rm itte e , the  d ep a rtm en t

(1) m ay  te rm in a te , m o d ify , o r  re v o k e  an d  re issu e  a co n stru c tio n  or 

o p e ra tin g , o r  m in o r  p e rm it i f  the  d e p a rtm e n t f in d s  th a t

(A ) th e  p e rm it w as  o b ta in e d  b y  m is rep re sen ta tio n  o f  m ateria l 

fac t o r  by  fa ilu re  o f  the  o w n e r a n d  o p e ra to r  to  d isc lo se  fu lly  the  fac ts  re la tin g
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to  is su an ce  o f  th e  p e rm it;

(B ) the  p e rm itte e  has v io la ted  th is  ch ap te r, a  reg u la tio n , a 

ju d ic ia l  o r  a d m in is tra tiv e  o rder, o r  a m a te ria l te rm  o r  co n d itio n  o f  a p e rm it, 

ap p ro v a l, o r  a c cep tan c e  issu ed  u n d e r th is  ch a p te r; o r

(C ) th e  p e rm ittee  has fa iled  to  co n s tru c t o r  m o d ify  a s t a t io n a r y  

s o u rc e  [F A C IL IT Y ] w ith in  th e  tim e p e rio d  sp e c if ie d  in  a  co n stru c tio n  p e rm it, 

i f  an y , re q u ire d  u n d e r A S 4 6 .1 4 .1 3 0 (a );

(2) m ay  m o d ify , o r  re v o k e  and  re issu e  a co n s tru c tio n , [O R ] operating^ 

o r  m in o r  p e rm it i f  th e  d ep a rtm en t fin d s th a t

(A ) th e  p e rm it co n ta in s  a  m ate ria l m is tak e ; o r

(B ) th e re  has b een  a m a te ria l c h a n g e  in  the  q u a n tity  o r  ty p e  o f  

a ir  p o l lu ta n t  [C O N T A M IN A N T ] e m itte d  fro m  th e  s t a t io n a r y  s o u rc e  

[F A C IL IT Y ]; o r

(3) shall reo p en  a p e rm it issu ed  u n d e r  th is  c h a p te r

(A ) b ased  on  a d e te rm in a tio n  o f  th e  fed era l ad m in is tra to r o r  the 

d e p a rtm e n t th a t the p e rm it m u st b e  re v ise d  to  c o m p ly  w ith  4 2  U .S .C . 7 4 0 1 - 

7 6 7  l q  (C lean  A ir  A c t) an d  reg u la tio n s  ad o p ted  th e re u n d e r; o r

(B ) to  in co rp o ra te  ch an g es  in  law , o r  to  im p o se  eq u iv a len t 

e m iss io n  lim ita tio n s , th a t b eco m e  ap p lica b le  a f te r  th e  p e rm it is  issu ed  i f  the  

p e rm it is  is su e d  to  a m a jo r s t a t io n a r y  s o u rc e  [F A C IL IT Y ] and  h as  a 

re m a in in g  d u ra tio n  o f  th ree  o r m o re  years; the d e p a rtm e n t sh a ll m ak e  rev is io n s  

a llo w e d  u n d e r  th is  su b p a rag rap h  as so o n  as p ra c tic ab le , b u t, reg a rd in g  a 

c h a n g e  in  law , no  la te r  th an  18 m o n th s a f te r  th e  ch a n g e  in law  tak es e ffec t; the 

d e p a rtm e n t m ay  n o t reo p en  the  p e rm it o f  a m a jo r  s t a t io n a r y  s o u rc e  

[F A C IL IT Y ] u n d e r .th is  su b p arag rap h  i f  th e  ch a n g e  in  law  is n o t e ffec tiv e  un til 

a f te r  the  d a te  th a t the  p e rm it ex p ires .

* S ec . 3 6 . A S  4 6 .1 4 .2 8 5 (a )  is am en d ed  to  read :

(a) A  p e rm itte e  m ay  re q u es t

(1) a  p e rm it am en d m e n t th a t p ro v id es  fo r  a d m in is tra tiv e  ch an g es to  a 

p e rm it th a t do  n o t re su lt in  m ate ria l ch an g es in  p e rm it te rm s o r  co n d itio n s , such  as 

c h a n g es  in  th e  n a m e  o f  the  o w n e r o r  o p era to r, m a ilin g  ad d ress , re g is te re d  agen t, o r
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asse ssa b le  em iss io n s ;

(2) an ex p e d ite d  au th o riza tio n  fo r  m in o r  c h a n g e s  in  p e rm it te rm s and 

co n d itio n s  th a t p ro v id e  fo r f le x ib ility  in  th e  o p e ra tio n  o f  a  s t a t i o n a r y  s o u rc e  

[F A C IL IT Y ] c o n s is ten t w ith  4 2  U .S .C . 7 6 6 1 a (b )(1 0 ) (C lean  A ir  A c t, sec . 5 0 2 (b )(1 0 )) , 

and  re g u la tio n s  ad o p te d  u n d er th a t p a rag rap h ; th e  d e p a r tm e n t m a y  a d o p t reg u la tio n s  

th a t in c lu d e  p ro c ed u re s  u n d e r w h ich  th e  p u b lic  m ay  p a r tic ip a te  w h e n  an  ex p e d ite d  

au th o riz a tio n  is re q u e s te d  u n d e r th is  p a rag rap h ; o r

(3) a m o d ific a tio n  o f  a p e rm it to  a u th o r iz e  s ig n if ic a n t c h a n g es  in  

p e rm it te rm s  an d  co n d itio n s  c o n s is ten t w ith  th is  c h a p te r  a n d  re g u la tio n s  ad o p te d  u n d e r 

A S 4 6 .1 4 .1 4 0 .

* Sec. 37 . A S  4 6 .1 4 .2 9 0  is  am en d e d  to  read;

S ec . 4 6 .1 4 .2 9 0 . P e r m i t  a s  s h ie ld , (a) T o  th e  e x te n t a l lo w e d  u n d e r  4 2  U .S .C . 

7 6 6 1 c(f) (C lean  A ir  A c t, sec. 5 0 4 (f)), a  p e rm itte e  is c o n s id e re d  in  c o m p lia n c e  w ith  

a p p lica b le  re q u irem en ts  o f  th is  ch ap te r, re g u la tio n s  a d o p te d  u n d e r  th is  c h a p te r  a n d  42 

U .S .C . 74 0 1  - 7 6 7 lq  (C lean  A ir  A c t) an d  re g u la tio n s  a d o p te d  u n d e r  it, i f

(1) th e  ap p lica b le  re q u irem en ts  a re  in c lu d e d  a n d  s p e c if ic a lly  id en tif ied  

in  th e  o w n e r o r o p e ra to r 's  p e rm it; o r

(2) th e  re q u irem en ts  a re  d e te rm in e d  in  w rit in g  n o t to  b e  a p p lica b le  to 

the  p e rm itte d  s t a t i o n a r y  s o u rc e  [F A C IL IT Y ]; a  d e te rm in a tio n  m a d e  u n d e r th is 

p a rag ra p h  shall b e  in c lu d ed  in  th e  perm it.

(b) T h is  sec tio n  does n o t a lte r o r  a ffec t

(1) th e  o w n e r 's  an d  o p e ra to r 's  o b lig a tio n  to  c o m p ly  w ith  an  em erg en cy  

o rd e r is su e d  u n d e r  A S  4 6 .0 3 .8 2 0  o r  4 2  U .S .C . 7 6 0 3  (C lean  A ir  A c t, sec . 3 0 3 );

(2) th e  liab ility  o f  an  o w n e r an d  o p e ra to r  f o r  a v io la tio n  o f  ap p licab le  

re q u irem en ts  o f  law  b e fo re  o r  a t the  tim e o f  p e rm it is su a n c e ; o r

(3) th e  ab ility  o f  th e  d ep a rtm en t to  o b ta in  in fo rm a tio n  fro m  an o w n e r 

o r o p e ra to r  o f  a s t a t io n a r y  s o u rc e  [F A C IL IT Y ] u n d e r  A S  4 6 .1 4 .0 2 0 (b ).

* S ec . 38 . A S  4 6 .1 4 .3 0 0 (c ) is a m en d e d  to  read:

(c) E x ce p t as p ro v id e d  in A S  4 6 .1 4 .3 1 0 (b ) , th e  d e p a r tm e n t sh a ll p ro v id e  

a ss is tan ce  as d e sc rib ed  in  (b ) o f  th is  sec tio n  to  a  re q u e s tin g  s t a t i o n a r y  s o u rc e  

[F A C IL IT Y ] tha t is n o t a sm all b u s in ess  co n cern  as d e f in e d  in  15 U .S .C . 631 b u t that
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is su b je c t to  th e  re q u irem en ts  o f  th is  c h a p te r i f  th e  leg is la tu re  ap p ro p ria te s  m o n e y  from  

th e  g en e ra l fu n d  fo r  th is p u rp o se .

* S ec. 39 . A S  4 6 .1 4 .4 0 0 (c ) is  am en d e d  to  read ;

(c) I f  th e  d e p a rtm en t f in d s  th a t the  lo ca tio n , ch a rac te r , o r  ex te n t o f  p a r tic u la r  

c o n c en tra tio n s  o f  p o p u la tio n , a ir  p o l lu ta n t  e m is s io n  u n i ts  [C O N T A M IN A N T  

S O U R C E S ], th e  g eo g rap h ic , to p o g rap h ic , o r m e teo ro lo g ica l co n s id e ra tio n s , o r  a 

c o m b in a tio n  o f  th ese  fac to rs  m ak e  im p rac ticab le  the  m a in te n a n c e  o f  ap p ro p ria te  lev e ls  

o f  a ir  q u a lity  w ith o u t an  a reaw id e  a ir  p o llu tio n  co n tro l p ro g ram , th e  d ep a rtm en t m ay  

d e te rm in e  th e  b o u n d a rie s  w ith in  w h ich  a local a ir  q u a lity  co n tro l p ro g ram  is n ecessa ry  

and  d ire c t th a t a local a ir  q u a lity  co n tro l p ro g ram  sp a n n in g  th o se  b o u n d arie s  is  the 

o n ly  a c cep tab le  a lte rn a tiv e  to  d irec t s ta te  ad m in is tra tio n .

* S ec . 4 0 . A S  4 6 .1 4 .4 0 0 (f)  is a m en d e d  to  read:

(f) A  m u n ic ip a lity  o r local a ir  q u a lity  d is tric t 's  p ro g ram  m ay , u p o n  a  f in d in g  

by th e  lo ca l ag en cy  an d  an a ffirm a tiv e  ag reem en t b y  th e  d e p a rtm en t, e s tab lish  a m o re  

s tr in g e n t re q u ire m e n t th an  the  s ta tio n a ry  em iss io n  u n i t  [S O U R C E ] p e rm it p ro g ram  

au th o riz e d  u n d e r  th is  c h a p te r  if  p u b lic  h ea lth  o r a ir  q u a lity  e ffec ts  p ro v id e  a  re aso n ab le  

b asis  to  re g u la te  th e  e m is s io n  u n i t  [S O U R C E ] w ith  th e  ad d itio n a l o r  m o re  s trin g en t 

re q u ire m e n t an d  the  m u n ic ip a lity  o r  d is tric t h as  u se d  p ro c ed u re s  su b stan tia lly  

e q u iv a le n t to  th o se  re q u ire d  u n d e r A S 4 6 .1 4 .0 1 0  - 4 6 .1 4 .0 1 5  b efo re  e s ta b lish in g  the 

m o re  s tr in g en t re q u irem en t. T h is  su b sec tio n  does n o t p ro h ib it a  m u n ic ip a lity  o r  loca l 

a ir  q u a lity  c o n tro l d is tr ic t fro m  es tab lish in g  a m o b ile  so u rc e  em iss io n s  p ro g ram  m ore  

s tr in g e n t th an  th e  s ta te  p ro g ram  w ith o u t m ak in g  fin d in g s  o f  p u b lic  h ea lth  o r  a ir  q u a lity  

e ffec ts  o r  u s in g  p ro c ed u re s  su b stan tia lly  eq u iv a le n t to  th o se  re q u ired  u n d er 

A S 4 6 .1 4 .0 1 0  - 4 6 .1 4 .0 1 5 . In th is  su b sec tio n , "m o b ile  so u rce"  d o es  n o t in c lu d e  tan k  

v esse ls  o r  o th e r  w a te rc ra ft.

* S ec . 4 1 . A S  4 6 .1 4 .4 1 0 (e )  is am en d e d  to  read :

(e) I f  th e  d ep a rtm en t fin d s th a t co n tro l o f  a p a r tic u la r  c la ss  o f  s ta t io n a r y  

s o u rc e  [F A C IL IT Y ] o r  e m iss io n  u n i t  [S O U R C E ], b ec au se  o f  its  c o m p lex ity  o r 

m ag n itu d e , is  b e y o n d  th e  re aso n ab le  cap ab ility  o f  the  m u n ic ip a lity  o r  th e  local a ir 

q u a lity  d is tr ic t o r  m ay  b e  m o re  e ff ic ien tly  and  e c o n o m ic a lly  co n tro lle d  a t the sta te  

lev e l, th e  d ep a rtm en t m ay  assu m e an d  re ta in  ju r isd ic tio n  o v e r  th e  c la ss  o f  s ta t io n a ry
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s o u rc e  [F A C IL IT Y ] o r  e m is s io n  u n i t  [S O U R C E ]. C la ss if ic a tio n s  u n d e r  this 

su b sec tio n  m ay  be  b a se d  on th e  n a tu re  o f  s t a t i o n a r y  s o u rc e s  [F A C IL IT IE S ] or 

e m is s io n  u n i ts  [S O U R C E S ] in v o lv ed , th e ir  s iz e  re la tiv e  to  th e  s ize  o f  the 

c o m m u n itie s  in  w h ich  th ey  are  lo ca ted , o r  a n o th e r  b a s is  e s ta b lish e d  b y  th e  d ep a rtm en t.

* S ec. 42 . A S  4 6 .1 4 .5 0 0 (b ) is  am en d ed  to  read:

(b ) In  ad o p tin g  re g u la tio n s  u n d e r  th is  sec tio n , th e  d ep a rtm en t sha ll en su re  that 

s t a t io n a r y  s o u rc e s  [F A C IL IT IE S ] lo ca te d  w ith in  25 m ile s  o f  th e  se a w a rd  b o u n d a ry  o f 

the  s ta te  a re  su b jec t to  the  sam e  a ir  q u a lity  c o n tro l re q u ire m e n ts  th a t w o u ld  be 

a p p lica b le  i f  the  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] w e re  lo c a te d  in th e  c o rre sp o n d in g  

o n sh o re  a rea . F o r  p u rp o se s  o f  th is  su b sec tio n , s t a t io n a r y  s o u rc e s  [F A C IL IT IE S ] 

lo ca te d  w ith in  25  m ile s  o f  the  se a w a rd  b o u n d a ry  o f  th e  s ta te  in c lu d e  a  v esse l se rv ic in g  

o r  a sso c ia te d  w ith  the  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] w h ile  a t the  s t a t io n a r y  s o u rc e  

[F A C IL IT Y ] o r  en  ro u te  to  o r  fro m  th e  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] an d  w ith in  25 

m iles o f  th e  s t a t io n a r y  s o u rc e  [F A C IL IT Y ].

* Sec. 4 3 . A S  4 6 .1 4 .5 0 0 (c ) is am en d ed  to  read :

(c) In  th is  sec tio n , "co rre sp o n d in g  o n sh o re  area"  m ean s , w ith  re sp e c t to  a 

s t a t io n a r y  s o u rc e  [F A C IL IT Y ] lo ca te d  w ith in  25  m ile s  o f  th e  se a w a rd  b o u n d ary  o f 

the  s ta te , th e  o n sh o re  a tta in m en t o r  n o n a tta in m e n t a rea  th a t is  c lo se s t to  th e  s ta t io n a r y  

s o u rc e  [F A C IL IT Y ], u n less  th e  c o m m iss io n e r  d e te rm in e s  th a t a n o th e r  a rea  w ith  m o re  

s tr in g en t re q u irem en ts  re la tin g  to  co n tro l an d  ab a te m e n t o f  a ir  p o llu tio n  m ay 

re a so n ab ly  be  e x p e c te d  to  b e  a ffec ted  b y  e m iss io n s  fro m  th e  o ffsh o re  s ta t io n a r y  

s o u rc e  [F A C IL IT Y ]; th is  d e te rm in a tio n  shall b e  b ased  on  th e  p o te n tia l fo r  air 

p o l lu ta n ts  [C O N T A M IN A N T S ] fro m  th e  s t a t i o n a r y  s o u rc e  [F A C IL IT Y ] to  reach  

th e  o th e r o n sh o re  a rea  a n d  the  p o ten tia l o f  th e  a ir  p o l lu ta n ts  [C O N T A M IN A N T S ] to 

a ffec t th e  e ffo rts  o f  th e  o th e r  o n sh o re  a rea  to  a tta in  o r  m a in ta in  a  fed e ra l am b ien t air 

q u a lity  s ta n d a rd  se t  u n d e r  4 2  U .S .C . 7 4 7 0  - 7 4 9 2  (T itle  I, P a r t C , C lean  A ir  A c t) o r a 

s ta te  eq u iv a le n t.

* Sec. 4 4 . A S  4 6 .1 4 .5 1 5 (a ) is am en d e d  to  read :

(a) A n o ff ic e r  o r  e m p lo y ee  o f  the  d e p a rtm e n t d e s ig n a te d  by  th e  co m m iss io n e r 

o r  an in sp e c to r  au th o riz e d  b y  th e  c o m m iss io n e r  an d  c e r tif ie d  u n d e r  reg u la tio n s 

ad o p ted  u n d e r A S 4 6 .1 4 .1 4 0 (a )(1 3 )  m ay , u p o n  p re se n ta tio n  o f  c re d e n tia ls  an d  at
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re a so n ab le  tim es  w ith  the  co n sen t o f  th e  o w n e r o r o p e ra to r , e n te r  upon  o r  th ro u g h  any  

p re m ise s  o f  a  s t a t io n a r y  s o u rc e  [F A C IL IT Y ] re g u la ted  u n d e r  th is  c h a p te r  to

(1) in sp ec t and  co p y  an y  reco rd s  req u ired  to  b e  m a in ta in ed ;

(2) in sp ec t any  e m is s io n  u n i t  [S O U R C E ], m o n ito r in g  eq u ip m en t, o r  

m e th o d  re q u ire d  to  be  used ; o r

(3) sam p le  any  em iss io n s  th a t th e  o w n e r a n d  o p e ra to r  o f  th e  s t a t io n a r y  

s o u rc e  [F A C IL IT Y ] is req u ired  to  sam ple .

* S ec . 4 5 . A S  4 6 .1 4 .5 4 0 (a ) is am en d ed  to  read :

(a) W hen  th e  c o m m iss io n e r finds th a t an ac t o f  G o d , ac t o f  w ar, a c t o f  

te rro rism , o r  s im ila r  c a ta s tro p h e  n ecess ita te s  e m e rg e n c y  u se  o f  an  u n p e rm itted  

e m is s io n  u n i t  [S O U R C E ] o r  em erg en cy  use o f  a p e rm itte d  e m is s io n  u n i t  [S O U R C E ] 

in  a m a n n e r  n o t au th o rized  by  th e  perm it, th e  c o m m iss io n e r  m a y  w a iv e  p ro ced u ra l 

re q u ire m e n ts  o f  th is c h a p te r  an d  issu e  an o rd e r  to  a u th o riz e  e m e rg e n c y  u se  o f  the  

e m is s io n  u n i t  [S O U R C E ]. W h e n  ac tin g  u n d e r  th is  sec tio n , th e  co m m iss io n e r  shall 

im p o se  c o n d itio n s  n ec essa ry  to  p ro tec t life, h u m an  h ea lth , w e lfa re , p ro p e rty , a n d  the  

e n v iro n m e n t an d  m ay  im p o se  o th e r  co n d itio n s  the c o m m is s io n e r  fin d s  n ec e ssa ry  and  

a p p ro p ria te .

* S ec . 4 6 . A S  4 6 .1 4 .5 5 0  is am en d ed  to  read:

S e c . 4 6 .1 4 .5 5 0 . R e s p o n s ib i l i t ie s  o f  o w n e r  a n d  o p e r a to r ;  a g e n t  f o r  s e rv ic e . 

N o tw ith s ta n d in g  u se  o f  the co n ju n c tiv e  o r d is ju n c tiv e  in  a  p ro v is io n  o f  th is  ch ap te r, 

b e fo re  is su a n c e  o f  a p e rm it u n d e r th is  c h a p te r  [A S 4 6 .1 4 .1 7 0 ] b o th  th e  o w n e r and  

o p e ra to r  o f  a s t a t io n a r y  s o u rc e  [F A C IL IT Y ] are  re sp o n s ib le  fo r  co m p lia n c e  w ith  th is 

c h a p te r  a n d  reg u la tio n s  ad o p ted  u n d e r th is ch ap te r. I f  th e  o w n e r  a n d  o p e ra to r  o f  the 

s t a t i o n a r y  s o u rc e  [F A C IL IT Y ] a re  sep a ra te  p e rso n s , o n ly  o n e  p e rso n  is req u ired  to 

d isc h a rg e  a sp ec ific  re sp o n sib ility . A fte r  is su an ce  o f  a  p e rm it u n d e r  th is  c h a p te r  

[A S  4 6 .1 4 .1 7 0 ], o n ly  th e  p e rm itte e  is  re sp o n sib le  fo r  p e rm itte d  o p e ra tio n s . T h e  

p e rm itte e  sh a ll h av e  a d es ig n a ted  ag en t fo r  se rv ice  o f  p ro c e s s  in  th e  sta te .

*  S ec . 4 7 . A S 4 6 .1 4 .5 6 0  is am en d ed  to  read:

S ec . 4 6 .1 4 .5 6 0 . U n a v o id a b le  m a lfu n c tio n s  a n d  e m e rg e n c ie s .  E x cess  

e m is s io n s  cau sed  by  an  u n av o id ab le  em erg en cy , m a lfu n c tio n , o r  n o n ro u tin e  rep a irs  o f  

a n  e m is s io n  u n i t  [A  S O U R C E ] in c lu d in g  p o llu tio n  co n tro l e q u ip m e n t o r  p ro cess
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e q u ip m e n t c o n s titu te  an  a ffirm ativ e  d e fen se , w h en  a sse rted  u n d e r  re g u la tio n s  ad o p ted  

u n d e r A S  4 6 .1 4 .1 4 0 , to an  ac tio n  b ro u g h t fo r  n o n c o m p lia n c e  w ith  a te ch n o lo g y -b ased  

em iss io n  s tan d a rd . T h is  sec tio n  does n o t lim it th e  d ep a rtm en t's  p o w e r to  en jo in  the  

e m iss io n  o r  re q u ire  co rrec tiv e  ac tion . T h is  p ro v is io n  is  in  ad d itio n  to  any  em erg en cy  

o r  u p se t p ro v is io n  co n ta in e d  in  an  ap p lica b le  req u irem en t.

* S ec . 48 . A S  4 6 .1 4 .9 9 0 (2 )  is am en d ed  to read :

(2) "am b ien t air"  h a s  th e  m e a n in g  g iv e n  in  4 0  C .F .R . 50.1 [M E A N S  

T H A T  P O R T IO N  O F  T H E  A T M O S P H E R E , E X T E R N A L  T O  B U IL D IN G S , T O  

W H IC H  T H E  G E N E R A L  P U B L IC  H A S  A C C E S S ];

* S ec . 4 9 . A S  4 6 .1 4 .9 9 0 (5 ) is re p ea led  and  re e n a c te d  to  read :

(5) "co n stru c tio n "  has th e  m ean in g  g iv en  in  4 0  C .F .R . 5 1 .1 6 6 (b );

* S ec . 50 . A S  4 6 .1 4 .9 9 0 (9 )  is am en d ed  to  read :

(9) "em issio n " m ean s  a re le a se  o f  o n e  o r  m o re  a ir  p o l lu ta n ts  

[C O N T A M IN A N T S ] to  the a tm o sp h ere ;

* S ec . 5 1 . A S  4 6 .1 4 .9 9 0 (1 0 ) is re p ea led  an d  re e n a c te d  to  read :

(10 ) "em issio n  lim ita tio n "  a n d  "em iss io n  s tan d a rd "  h av e  the m ean in g  

g iv en  in  4 0  C .F .R . 5 1 .1 0 0 ;

*  S ec . 52 . A S  4 6 .1 4 .9 9 0 (1 3 )  is re p ea led  a n d  re e n a c te d  to  read :

(13 ) " fu g itiv e  em iss io n s"  h as th e  m e a n in g  g iv en  in  40  C .F .R .

5 1 .1 6 6 (b );

* S ec . 53 . A S  4 6 .1 4 .9 9 0 (1 4 ) is am en d ed  to  read :

(14 ) "h aza rd o u s a ir  p o l lu ta n t  [C O N T A M IN A N T ]"  m ean s  a p o llu tan t 

lis te d  in o r  u n d e r 4 2  U .S .C . 7 4 1 2 (b ) (C lean  A ir  A c t, sec . 1 12(b));

* S ec . 54 . A S  4 6 .1 4 .9 9 0 (1 6 ) is re p ea led  an d  re en ac te d  to  read :

(16) "m o d ifica tio n "  h a s  the  m e a n in g  g iv e n  in  4 2  U .S .C . 74 1 1 (a) 

(C lean  A ir  A c t, sec . 111(a)) an d  4 0  C .F .R . 6 0 .1 4 ;

* S ec . 55 . A S  4 6 .1 4 .9 9 0 (1 8 )  is am en d ed  to  read :

(18 ) "opera to r"  m ean s  a  p erso n  o r  p e rso n s  w h o  d irec t, co n tro l, o r 

su p e rv ise  a s t a t io n a r y  s o u rc e  o r  e m is s io n  u n i t  [F A C IL IT Y  O R  S O U R C E ] that has 

the  p o ten tia l to  em it an a ir  p o l lu ta n t  [C O N T A M IN A N T ] to  th e  a tm o sp h ere ;

* S ec . 5 6 . A S  4 6 .1 4 .9 9 0 (1 9 )  is am en d ed  to  read :
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(19) "ow ner"  m ean s  a p e rso n  o r  p e rso n s  w ith  a p ro p r ie ta ry  or 

p o sse sso ry  in te re st in a s t a t io n a r y  s o u rc e  o r  e m is s io n  u n i t  [F A C IL IT Y  O R  

S O U R C E ] th a t has the  p o ten tia l to  em it an  a ir  p o l lu ta n t  [C O N T A M IN A N T ] to  the 

a tm o sp h ere ;

* S ec. 57 . A S  4 6 .1 4 .9 9 0 (2 1 )  is re p e a le d  an d  re e n a c te d  to  read :

(21) "p o ten tia l to  em it"  has th e  m e a n in g  g iv en  in  4 0  C .F .R . 5 1 .1 6 6 (b );

* S ec. 5 8 . A S  4 6 .1 4 .9 9 0 (2 4 ) is  am en d ed  to  read :

(24) "sm all b u s in e ss  fac ility "  m e a n s  a s t a t i o n a r y  s o u rc e  [F A C IL IT Y ]

th a t

(A ) is o w n e d  o r o p e ra te d  b y  a p e rso n  w h o  em p lo y s  100 o r 

fe w e r  in d iv id u a ls ;

(B ) is a sm all b u s in e ss  co n c e rn  as d e f in e d  in  15 U .S .C . 631 

(S m all B u s in e ss  A ct); and

(C ) em its  less th an  100 T P Y  o f  re g u la te d  a ir  p o l lu ta n ts  

[C O N T A M IN A N T S ];

* S ec. 5 9 . A S  4 6 .1 4 .9 9 0  is am en d ed  b y  ad d in g  n ew  p a ra g ra p h s  to  read :

(28 ) "a ir p o llu tan t"  h as  th e  m e a n in g  g iv en  in  4 2  U .S .C . 76 0 2  (C lean  

A ir  A c t, sec. 302);

(29) "b u ild in g , s tru c tu re , fa c ility , o r in s ta lla tio n "  h a s  the  m e a n in g  

g iv en  in  4 0  C .F .R . 5 1 .1 6 6 (b ) e x c ep t th a t it in c lu d e s  a  v esse l

(A ) tha t is an ch o red  o r  o th e rw ise  p e rm a n e n tly  o r  tem p o ra rily  

s ta tio n ed  w ith in  a  locale ;

(B ) up o n  w h ich  a s ta tio n a ry  so u rc e  o r  s ta tio n a ry  so u rc es  are 

lo ca ted ; n o t in c lu d in g  s ta tio n a ry  so u rc e s  e n g a g e d  in p ro p u ls io n  o f  th e  vesse l; 

an d

(C ) th a t is u sed  fo r  an  in d u s tr ia l p ro c e ss , e x c lu d in g  a  tan k  

v esse l in  the  trad e  o f  tra n sp o r tin g  ca rg o ; in th is  su b p a ra g ra p h , " in d u stria l 

p ro cess"  m ean s  the  ex trac tio n  o f  ra w  m ate ria l o r  th e  p h y s ica l o r  ch em ica l 

tran sfo rm a tio n  o f  raw  m ate ria l in  e ith e r  c o m p o s itio n  o r  ch a rac te r;

(30) "em issio n  u n it"  has the  m e a n in g  g iv en  in  4 0  C .F .R . 5 1 .1 6 6 (b );

(31) "m a jo r m o d ifica tio n "  m ean s  a c h a n g e  th a t m ee ts  th e  d e fin itio n  o f
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"m a jo r m o d ifica tio n "  u n d e r e ith e r  4 0  C .F .R . 5 1 .1 6 5  o r 4 0  C .F .R . 5 1 .1 6 6 ;

(32 ) "m a jo r s ta tio n a ry  so u rce"  m ean s  a  s ta tio n a ry  so u rc e  o r  p h y sica l 

ch an g e  th a t m ee ts  th e  d e fin itio n  o f  "m a jo r s ta tio n a ry  so u rce"  u n d e r e i th e r  4 0  C .F .R . 

51 .165  o r  40  C .F .R . 51 .1 6 6 ;

(33) " reg u la ted  a ir  p o llu tan t"  m ean s  an  a ir  p o llu ta n t su b je c t to 

re g u la tio n  u n d e r 4 2  U .S .C . 7401 - 7 6 7 1 q  (C lean  A ir  A ct);

(34 ) "stack"  h as  the  m e a n in g  g iv en  in  4 0  C .F .R . 5 1 .1 0 0 ;

(35 ) " s ta tio n a ry  so u rce"  h as the  m ean in g  g iv en  in  4 0  C .F .R . 5 1 .1 6 6 (b );

* S ec . 60 . (a) A S  4 6 .1 4 .9 9 0 (1 ) , 4 6 .1 4 .9 9 0 (7 ) , 4 6 .1 4 .9 9 0 (1 1 ) , 4 6 .1 4 .9 9 0 (2 2 ), 

4 6 .1 4 .9 9 0 (2 3 ) , an d  4 6 .1 4 .9 9 0 (2 5 )  a re  rep ea led .

(b) A S  4 6 .1 4 .2 4 0 (c ) is rep ea led .

* S ec . 61 . T h e  u n c o d ifie d  law  o f  th e  S ta te  o f  A la sk a  is a m en d e d  b y  ad d in g  a  n ew  sec tio n  to 

read :

T R A N S IT IO N : M IN O R  P E R M IT S , (a) If, on  th e  d ay  b e fo re  the e ffe c tiv e  d a te  o f  

sec . 12 o f  th is  A ct, th e  o w n e r o r  o p e ra to r  o f  a  fa c ility  h as  a  v a lid  p e rm it is su ed  u n d e r 

A S  4 6 .1 4 .1 3 0 (a ) o r  (b), as th o se  p ro v is io n s  ex is ted  on th e  d ay  b e fo re  th e  e ffec tiv e  d a te  o f  sec. 

13 o f  th is  A c t, and  is  re q u ire d  to  o b ta in  a  m in o r p e rm it u n d e r  A S 4 6 .1 4 .1 3 0 (c ) , en a c ted  by 

sec . 14 o f  th is  A c t, th e  p re v io u s ly  is su ed  v a lid  p e rm it rem a in s  v a lid  u n til th e  e a rlie s t o f  the 

fo llo w in g  o ccu rs:

(b ) In th is  sec tio n ,

(1 ) "d ep a rtm en t"  m ean s  th e  D e p artm en t o f  E n v iro n m e n ta l C o n se rv a tio n ;

(2) "fac ility "  h as  the  m ean in g  g iv en  in  A S 4 6 .1 4 .9 9 0 (1 1 ) , as  th a t p ro v is io n  

ex is te d  on ih e  d ay  b efo re  the  e ffec tiv e  d a te  o f  sec. 6 0 (a ) o f  th is A ct.

* S ec. 6 2 . T h e  u n co d ifie d  law  o f  th e  S ta te  o f  A la sk a  is am en d e d  b y  ad d in g  a  n ew  sec tio n  to

T R A N S IT IO N : R E G U L A T IO N S . O n  o r  b e fo re  M a y  3 1 , 2 0 0 4 , th e  D e p a rtm e n t o f  

jcn v iro n m en ta l C o n se rv a tio n  sh a ll am en d  the  d ep a rtm en t's  re g u la tio n s  g o v e rn in g  the 

c o n s tru c tio n  p e rm it p ro g ram  e s ta b lish e d  u n d e r A S  4 6 .1 4 .1 2 0 (a ), as am en d e d  b y  sec . 9 o f  th is

(1) tha t p e rm it is re v o k e d  by the  d ep a rtm en t u n d e r A S  4 6 .1 J ;

(2) the  d e p a rtm e n t is su es  o r  d en ies  is su an ce  o f  th e  a p p lic a tio n  fo r  a  m in o r

p erm it.

read :
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A ct, to  im p le m e n t the  p ro v is io n s  o f  the  fed e ra l n ew  so u rc e  re v ie w  p ro g ra m  am en d m en ts  

p u b lish e d  in  th e  F ed e ra l R e g is te r  fo r  D e c e m b e r  3 1 , 2 0 0 2 , an d  the  D e p a r tm e n t o f  

E n v iro n m e n ta l C o n se rv a tio n  sh a ll p ro c e e d  to  ad o p t re g u la tio n s  n e c e ssa ry  to  im p le m e n t the 

o th e r  ch a n g es  m ad e  b y  th is  A c t. T h e  re g u la tio n s  tak e  e ffec t u n d e r  A S  4 4 .6 2  (A d m in is tra tiv e  

P ro ce d u re s  A c t) , b u t n o t b e fo re  th e  e ffec tiv e  d a te  o f  th e  re sp e c tiv e  p ro v is io n  o f  th is  A ct.

* S ec . 63 . T h e  u n c o d ifie d  law  o f  th e  S ta te  o f  A la sk a  is a m en d e d  b y  ad d in g  a n ew  sec tio n  to 

read :

IN S T R U C T IO N  T O  R E G U L A T IO N S  A T T O R N E Y , (a) In  re g u la tio n s  ad o p te d  by 

th e  D e p a rtm e n t o f  E n v iro n m en ta l C o n se rv a tio n  to  im p le m e n t A S  4 6 .1 4  an d  in  e ffec t o n  the  

d ay  b e fo re  th e  e ffec tiv e  d a te  o f  secs. 59  an d  6 0 (a ) o f  th is  A c t, w h e re v e r  th e  te rm s "facility "  

an d  "so u rce"  a re  u sed , th ey  sh a ll b e  re ad  as " s ta tio n a ry  so u rc e"  an d  "em iss io n  unit,"  

re sp e c tiv e ly ,

(1 ) w h en  to  do  so  w o u ld  b e  c o n s is te n t w ith  th e  ch a n g e s  m a d e  b y  th is  A c t; and

(2 ) u n til th e  D e p a rtm e n t o f  E n v iro n m e n ta l C o n se rv a tio n  am en d s  its 

re g u la tio n s  c o n s is te n t w ith  the  c h a n g es  m ad e  b y  th is  A ct.

(b) T h e  re g u la tio n s  a tto rn e y  is in s tru c te d  to  m ak e  c h a n g es  in  th e  D e p a rtm e n t o f  

E n v iro n m e n ta l C o n se rv a tio n  re g u la tio n s  as d e sc rib e d  in  (a) o f  th is  sec tio n .

* S ec . 64. S ec tio n s  3 - 27 , 29 , 3 1 , 3 3 , 35  - 59 , 60 (a ), an d  61 - 63  o f  th is  A c t tak e  e ffec t 

im m e d ia te ly  u n d e r  A S 0 1 .1 0 .0 7 0 (c ).

* S ec . 65. S ec tio n s  2 , 28 , 3 0 , 3 2 , an d  6 0 (b ) o f  th is  A c t tak e  e f fe c t Jan u a ry  1, 2 0 0 5 .

* S ec . 66 . S ec tio n s  1 an d  3 4  o f  th is  A c t tak e  e ffec t Ju ly  1, 2 005 .
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Governor's Air Permit Reinvention Bill 3/7/2003

Sectior What it does Why it does it
1 Adds air permitting to AS 37.05 Authorizes change to flat fees
2 Adds air permitting to AS 37.10 Authorizes change to flat fees

3
Replaces state terminology with federal 
terminology and updates cross reference 
to minor source program

4 Replaces state terminology with federal 
terminology

5 Replaces state terminology with federal 
terminology

6 Replaces state terminology with federal 
terminology

7 Repiaces state terminology with federal 
terminology

8 Replaces state terminology with federal 
terminology

9 Replaces state terminology with federal 
terminology

10 Replaces state terminology with federal 
terminology

11 Replaces state terminology with federal 
terminology

-

12
Adds the requirement to get a minor 
permit and adds ability to exempt 
sources from operating permits to the 
extent allowed by federal law.

Needed to establish the minor permitting 
program, and existing law restricts 
department ability to exempt source if 
EPA has not explicitly exempted them.

13
Eliminates the requirement to obtain a 
construction permit or operating permit 
for minor sources.

Al'ows a clearer distinction between 
major and minor source permitting by 
reserving construction and operating 
permits for major sources.

14

Uses the categories removed from major 
source permitting to establish the 
category of minor permits, and continues 
he enforceability of existing permits 
while the minor permits are pending.

Allows a clearer distinction between 
major and minor source permitting by 
establishing a separate category of 
permit for minor sources.

15
<\dds phrase to exempt the minor permit 
crogram from the itemized list of required 
egulations.

Allows the department to adopt only 
hose regulations necessary for the 
minor permit program

16 Replaces state terminology with federal 
erminology



Governor's Air Permit Reinvention Bill 3/7/2003

Section What it does Why it does it

17
Eliminates the operating permit deadline 
for a facility which needs an operating 
permit but no construction permit.

Deadline is unnecessary and creates 
compliance issues without 
environmental benefit.

18 Replaces state terminology with federal 
terminology

19 Adds cross reference for minor source 
permit program

20 Add deadiine for minor source permit 
actions

21 Replaces state terminology with federal 
terminology

22 Replaces state terminology with federal 
terminology

23
Add phrase which acknowledges that a 
public comment period may not be 
reguired for minor permits.

24 Replaces state terminology with federal 
terminology

25 Establishes the authority and rules for 
general minor permits.

Current general permit authority is based 
on Title V requirements and contains 
restrictions that may not be appropriate 
for minor sources.

26 Limits the applicability of temporary 
permits section to operating permits.

Existing section is required for Title V 
permits. New minor permit program may 
establish temporary permits which 
deviate from these title v restrictions.

27 Replaces state terminology with federal 
terminology

28
Substitutes permit fees under AS 37.010 
for the current hourly fees, while 
maintaining the small ousiness fee 
aspect reguired by Title V

Authorizes change to flat fees

29 Replaces state terminology with federal 
terminology

30
Maintains certain permit administration 
work as free to the indivudal small 
cusiness

Required by Title V

31

Makes fee review every four years 
nstead of every three, and changes 
assessable emissions to be based on 
Dotential to emit rather than emissions 
authorized bv permit.

Review schedule change makes this 
•egulation consistent with AS 37.010. 
Change to assessable emissions is 
needed for clarity.
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Governor's Air Permit Reinvention Bill 3/7/2003

Section What it does Why it does it

32
Clarifies that sources which have minor 
or construction permits also must pay 
emission fees

Existing statute requires emission fees 
from facilities subject to the operating 
permits program. The bill proposes to 
change who needs an operating permit; 
therefore, this section ensures that 
regulated source must still pay emission 
fees.

33 Replaces state terminology with federal 
terminology

34 Establishes receipt account for non-Title 
V fees

Needed to collect non-title V revenue 
outside of dedicated CAPF

35
Makes the new minor permits subject to 
the department's termination, 
modification, and reopening authority.

36 Replaces state terminology with federal 
terminology

37 Replaces state terminology with federal 
terminology

38 Replaces state terminology with federal 
terminology

39 Replaces state terminology with federal 
terminology

40 Replaces state terminology with federal 
terminology

41 Replaces state terminology with federal 
terminology

42 Replaces state terminology with federal 
terminology

43 Replaces state terminology with federal 
terminology

44 Replaces state terminology with federal 
terminology

45 Replaces state terminology with federal 
terminology

46 Replaces state terminology with federal 
terminology

47 Replaces state terminology with federal 
terminology

48 Changes definitions Makes terminology consistent with 
Federal law

49 Changes definitions Makes terminology consistent with 
Federal law
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Governor's Air Permit Reinvention Bill 3/7/2003

Section What it does Why it does it
50 Changes definitions Makes terminology consistent with 

Federal law
51 Changes definitions Makes terminology consistent with 

Federal law
52 Changes definitions Makes terminology consistent with 

Federal law
53 Changes definitions Makes terminology consistent with 

Federal law
54 Changes definitions Makes terminology consistent with 

Federal law
55 Changes definitions Makes terminology consistent with 

Federal law
56 Changes definitions Makes terminology consistent with 

Federal law
57 Changes definitions Makes terminology consistent with 

Federal law
58 Changes definitions Makes terminology consistent with 

Federal law
59 Adds new’federa! definitions Makes terminology consistent with 

Federal law
60 Repeals Definitions no longer used

61
Session law to maintain current permit 
compliance until new minor permits are 
issued

Allows time for the department to 
establish new minor source permit 
regulations and issue permits while 
maintaining environmental protection 
afforded by existing permits.

62
Session law to allow regulations to be 
adopted but not be effective prior to 
effective date of statutory sections.

63
Session law to apply definition changes 
to currently adopted regulations until 
those regulations can be changed.

64
Makes statutory changes, except for 
nose relating to fees, effective 
mmediately.

65 Makes statutory changes relating to fees 
effective January 1, 2005

Allows time for the department to 
determine budgetary requirements, 
appropriate flat fees, and to adopt 
necessary regulations to implement.

66
Establishes effective date for new 
'eceipts account consistent with the start 
ef fiscal year 2006

Allows time to develop needed budget 
documents to implement the separation 
of construction permit fees from the Title 
\/ fees.
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Air Permit Re for m Bill - 2003
N o tes  by D E C  3 /3 /03

W h a t  D o es th e  B ill A c c o m p lis h ?

T h e  b ill a c h ie v es  p ro tec tio n  o f  a ir  q u a lity  w h ile  re fo rm in g  the p e rm it rev iew  p ro c ess  to 
m ak e  p e rm ittin g  p red ic tab le , re lia b le  an d  ra tio n a l. S p ec ific a lly , th e  b ill w ill:

•  A llo w  D E C ’s p ro g ram  to re flec t n a tio n a l p reced en ts , co u rt case  d ec is io n s , an d  p e rm it 
b est p rac tic e s  in  rev iew .

•  D iffe ren tia te  m a jo r so u rc e  from  m in o r  so u rce  p erm its .
•  R eg u la te  m in o r  so u rces  in  a  s im p le r  w ay , w ith  re lia n ce  on s tan d a rd iz ed  p e rm it 

c o n d itio n s  th a t in co rp o ra te  b est m a n ag e m en t p rac tices .
•  E x em p t so u rces  fro m  p erm ittin g  to the  ex te n t a llo w ed  u n d er federal law .
•  A ch iev e  e ffic ien cy  th ro u g h  ad o p tin g  fed e ra l ru les b y  re fe ren ce .
•  C h an g e  th e  p e rm it fee  s tru c tu re  to  m ak e  co sts  p re d ic tab le  an d  re liab le  fo r  p e rm ittees

In the end , th e  re fo rm  th a t th is b ill in itia te s  w ill re su lt in  m ore  e ffic ien t rev iew  o f  p e rm its  and  
m o re  “h a rd -h a t tim e” fo r  fie ld  in sp ec to rs  w o rk in g  to  m ak e  su re  s tan d a rd s  a re  p ro tec tiv e  and  
p e rm its  are en fo rce d

W h o  w a s  In v o lv e d  is S h a p in g  th e  B ill?

D E C  and  th e  D e p a rtm en t o f  L a w  p re p a re d  th e  b ill. It w as d ra fted  to fu lfill the 
re c o m m en d a tio n s  o f  the A ir  P e rm it W o rk  G ro u p , a s ta k e h o ld e r g roup  c o n v e n ed  by D E C  
in the  fall 2 002 .

M e m b e r en titie s  an d  re p resen ta tiv e s  on  th e  W o rk  G ro u p  w ere:
« P ro d u ce rs  C o u n c il o f  A lask a , C h arlo tte  M ac C a y  (w o rk s  fo r T ec k  C o m in co )
•  A lask a  O il an d  G as A sso c ia tio n , Jo rd a n  Jaco b sen  (w o rk s fo r  A ly esk a  P ip e lin e  C o .)
•  A lask a  R u ra l E lec tr ic  C o o p era tiv e , C arl H arm o n  (w o rk s fo r C h u g ach  E lec tr ic )
« C o o k  In le t R eg io n a l C itiz e n s  A d v iso ry  C o u n c il, M ik e  M u n g er
•  P rin ce  W illia m  S o u n d  R eg io n al C itiz e n s  A d v iso ry  C o u n c il, T o m  K u ck ertz
•  U .S . D e p a rtm en t o f  D e fe n se , K ate S if ta r  (w o rk s fo r the  U .S . A rm y)
•  D E C , T o m  C h ap p ie  an d  Jo h n  K u terb ach

P ac ific  S ea fo o d  P ro ce sso rs  A sso c ., S te p h a n ie  M ad sen  -  p a rtic ip a te d  in so m e  o f  the 
m ee tin g s , b u t d id  no t in the  co n c lu d in g  m ee tin g s  o r  d ra f tin g  the final report.

F ac ilita to r: B rian  R o g ers  o f  In fo in s ig h ts  fac ilita te d  the W o rk  G ro u p  m eetings



Commissioner Ballard's testimony

S u b je c t :  C o m m is s io n e r  B a l l a r d 's  te s t im o n y  
D a te :  F ri, 14 M a r  20 0 3  0 7 :5 7 :4 0  -0 9 0 0  

F ro m :  "S iroky , M ary "  < M ary _ S iro k y @ d e c .s ta te .ak .u s>
T o : "L inda H ay  (E -m ail)"  < lin d a _ h ay @ leg is .s ta te .a k .u s>

< < S B  1 1 6  E B  T e s t i m o n y  in  S R E S . d o c »

L i n d a  t h i s  is a c o p y  o f  t h e  c o m m i s s i o n e r ' s  t e s t i m o n y .  S i n c e  w e  h a d  a l l  d a y  

y e s t e r d a y  to p o l i s h  it w e  a d d e d  a s e c t i o n  a t  t h e  b o t t o m  t h a t  t r i e s  to 

c a p t u r e  t h e  c o m m i s s i o n e r ' s  e x p l a n a t i o n  o f  o u r  f i s c a l  n o t e .  It  t o o k  m e  

a w h i l e  t o  u n d e r s t a n d  w h e r e  Sen. O g a n  w a s  g o i n g  w i t h  h i s  q u e s t i o n i n g  o n  t h at, 

a n d  t h e n  a l l  o f  a  s u d d e n  a l i g h t  w e n t  o f f  i n  m y  l i t t l e  p e a  b r a i n .  O u r  

f i s c a l  n o t e  r e p r e s e n t s  t h e  p r o g r a m  r e b u i l d  - n o t  j u s t  t h e  c o s t  o f  t h e  b i l l .  

W e  s h o u l d  h a v e  e x p l a i n e d  t h a t  u p  f r o n t ! .

B a s e d  o n  t h e  q u e s t i o n s  in  S e n a t e  R e s o u r c e s ,  w e  h a v e  d e v e l o p e d  s o m e  

a d d i t i o n a l  h a n d o u t s  t h a t  w e  a r e  g o i n g  t o  t r y  o u t  i n  H o u s e  R e s o u r c e s  t o d a y ,  

s o  w e  w i l l  p r o b a b l y  h a v e  a d d i t i o n a l  i n f o  f o r  o u r  n e x t  h e a r i n g  i n  Sen. 

R e s o u r c e s .

I ' l l  c h e c k  in w i t h  y o u  n e x t  w e e k  s o m e  t i m e  t o  s e e  w h e n  w e  m i g h t  b e  b a c k  u p  

i n  S e n . R e s .

m a r y

N a m e : SB  116 E B  T es tim o n y  in  S R E S .d o c  
T y p e :  W IN W O R D  F ile  (a p p lic a tio n /m sw o rd ) 

E n c o d in g :  b ase6 4  
D o w n lo a d  S ta tu s :  N o t d o w n lo ad e d  w ith  m essag e

3/14/2003 9:0S AM

mailto:Mary_Siroky@dec.state.ak.us
mailto:linda_hay@legis.state.ak.us


D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
C o m m i s s i o n e r  B a l l a r d  S B  116 T e s t i m o n y  

S e n a t e  R e s o u r c e s  C o m m i t t e e

M r. C h a irm en  an d  m em b ers  o f  th e  co m m itte e , th an k  you  fo r th e  o p p o rtu n ity  to  tes tify  to d ay  on 
b e h a lf  o f  the  G o v e rn o r’s a ir  p e rm it re fo rm  leg is la tio n , SB  116.

O v e r the  last 30  y ears , w e h av e  learned  m uch  ab o u t the  en v iro n m e n ta l an d  hea lth  hazard s  
a sso c ia te d  w ith  a ir  p o llu tio n . W e  have also  lea rn ed  m uch  ab o u t e m iss io n  co n tro l tech n o lo g ies , 
a ir  m o d e lin g  an d  p ro te c tiv e  am b ien t a ir  s tan d ard s. T h ro u g h  n a tio n a l an d  s ta te  leg is la tio n  w e 
h a v e  reco g n ized  o u r  sh a red  v a lu e  o f  e n v iro n m e n ta l p ro tec tio n  a lo n g  w ith  the  m an y  o th e r co re  
v a lu es  that fo rm  th e  fram ew o rk  fo r  g o v ern m en t re g u la to ry  p ro g ram s. E n v iro n m en ta l p ro tec tio n  
is n o t in co m p a tib le  w ith  re so u rc e  d ev e lo p m en t. R a th e r, it is as fu n d a m e n ta l a co m p o n en t o f  
re so u rc e  d ev e lo p m e n t as a re  la b o r and  w o rk e r sa fe ty  law s.

G o v e rn o r  M u rk o w sk i is c o m m itte d  to  en h a n c in g  A lask a 's  ec o n o m y  th ro u g h  re so u rce  
d ev e lo p m en t. H e  is e q u a lly  co m m itte d  to  p ro tec tin g  A la s k a ’s en v iro n m e n t. It is no t an e ith e r /o r 
p ro p o sitio n . A  s tro n g  e c o n o m y  w ill g en e ra te  th e  rev en u e  b ase  to  co n tin u e  fu n d in g  o u r im p o rtan t 
re g u la to ry  p ro g ram s. W ith o u t a s tro n g  ec o n o m y  w e  ca n n o t h o p e  to  h av e  a s tro n g  go v ern m en t.

G o v e rn o r M u rk o w sk i an d  m em b ers  o f  h is C ab in e t re co g n ize  tha t A lask a 's  law s taken  to g e th e r 
fo rm  th e  fram ew o rk  fo r a  su ccessfu l re so u rce  d ev e lo p m e n t s tra teg y . E n v iro n m en ta l law s are  o n e  
o f  th e  m an y  e q u a lly  im p o rtan t p ieces  o f  the  p u b lic  p o licy  m o sa ic . T h ey  a re  no  m ore , and  no  less 
im p o rtan t. T h is  b ill w ill im p ro v e  the p ro cess  and  fu n c tio n  o f  u n d e rly in g  s ta te  p o licy  to  p ro tec t 
the  en v iro n m en t. It does N O T  ch an g e  the p ro tec tiv e  s tan d a rd s  a lre ad y  in  p lace  and  ad m in is te red  
by  th e  D e p artm en t th ro u g h  ex is tin g  reg u la tio n .

T h ro u g h  D E C ’s p ro p o se d  F Y  04  b u d g e t w e in ten d  to  sh a ip en  o u r  fo cu s on o u r co re  
re sp o n sib ilitie s . S en a te  B ill 116 is essen tia l to  a c h ie v in g  the  re su lts  p ro m ised  in o u r b u d g e t 
p ro p o sa l.

O u r  leg is la tiv e  p ro p o sa l is b ased  on  tw o  im p o rtan t d ev e lo p m e n ts  o f  th e  las t several years. O ne  
w as a b en c h m a rk in g  s tu d y  co n d u c te d  by the  d ep a rtm en t. W e  re v iew ed  the  fu n d in g  and  
w o rk fo rce  a llo ca tio n  in the  a ir  p ro g ram s o f  s ta tes  th a t w e c o n s id e r  c o m p arab le  in w o rk lo ad  and  
c o m p lex ity  to  A lask a . A la sk a  has an u n u su al a ir  p ro g ram . A lth o u g h  w e  h av e  a sm all 
p o p u la tio n , w e  h av e  a h ig h  n u m b e r o f  a ir  p e rm its : as m an y  o p e ra tin g  p e rm its  as the S a te  o f  
C o lo rad o , and  as m an y  m a jo r n ew  p erm its  as the  s ta te  o f  N ew  Je rsey . W e  d isco v ered  in o u r 
b en c h m a rk in g  s tu d y  th a t w e s im p ly  h av e  n o t fu n d ed , s ta ffed  o r  o rg a n iz ed  o u r p rog ram  
ad e q u a te ly  to  do  th e  jo b  ap p lica n ts  expect. S en a te  B ill 116 and  the  p ro g ram  in crease  p ro p o sed  in 
the  G o v e rn o r’s b u d g e t w ill a llo w  us to rem o d el o u r  p erm it p ro g ram  in lin e  w ith  su ccessfu l 
p ro g ram s in o th e r  sta tes.

T h e  seco n d  d e v e lo p m e n t tha t g u id ed  o u r p ro p o sa l w as the  A ir  P e rm it W o rk  G ro u p  -  a 
s ta k e h o ld e r g ro u p  c o n v e n ed  las t year. T h e  W o rk  G ro u p  rep o rt is in  y o u r pack e ts  and  the  w o rk  
g ro u p  reco m m en d a tio n s  are  in co rp o ra ted  in to  SB  116.

T h e  federa l C lean  A ir A c t and  the  E P A  ru les h av e  been  am en d e d  sev e ra l tim es e s tab lish in g  new  
p ro g ram s and  co n tro l co n c ep ts . O u r s ta te  p e rm ittin g  p ro g ram  has n o t k ep t p ace  w ith  th e  n a tional 
re g im e  o r the n eed s  o f  A lask an  co m m u n itie s  an d  in d u stry . W e  m ust h av e  a p red ic tab le
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D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
C o m m i s s i o n e r  B a l l a r d  S B  1 1 6  T e s t i m o n y  

S e n a t e  R e s o u r c e s  C o m m i t t e e
p e rm ittin g  p ro c e ss  th a t is p ro te c tiv e  o f  a ir  q u a lity . C u rre n tly  w e  a re  n o t ab le  to  m esh  federa l a ir 
p ro g ram s w ith  the n eed s  o f  o u r  rem o te , iso la ted  an d  sm all c o m m u n itie s . W e a iso  see k  to  be  
flex ib le  an d  tim e ly  en o u g h  to  tak e  ad v an tag e  o f  fa s t c h a n g in g  b u s in e ss  o p p o rtu n itie s .

S p ec ific a lly , th is  b ill:

•  C rea tes a  p re d ic tab le , t im e ly  an d  ra tio n a l p e rm ittin g  p ro g ram .
•  D iffe ren tia te s  m a jo r  so u rc e  fro m  m in o r  so u rce  p e rm its .
•  R eg u la te s  m in o r so u rc e s  b y  s tan d a rd iz in g  p e rm it c o n d itio n s  b a se d  on  b est m an ag em en t 

p rac tices . O u r p re se n t “p e rm it by  ru le” p ro g ram  w o rk s  fo r  th e  oil d r illin g  rig s. W e  w an t to  
ex p a n d  it to  in c lu d e  m o re  s itu a tio n s . W e h av e  m an y  m o re  m o b ile  an d  p o rtab le  p lan ts  and  
m ach in e ry  than  m o st s ta tes . W e n eed  the  too ls  to  w o rk  w ith  th is  u n u su a l b u t e ssen tia l flee t.

•  E x em p ts  so u rces  fro m  p e rm ittin g  to  the  ex ten t a llo w e d  u n d e r  fed era l law .
•  A ch iev es e f f ic ie n c y  th ro u g h  ad o p tin g  federa l ru le s  by  re fe re n c e  -  th is  w ill m ak e  it m uch  

ea s ie r  fo r  u s to  p e rm it ru ra l p o w e r p lan ts  -  w e  w ill be  ab le  to  u se  th e  so -c a lle d  “c lean  un it 
te s t” to  a v o id  a d e ta ile d  s ite  by  site  te ch n o lo g y  an a ly s is .

C u rren tly , A la sk a  is re g u la tin g  m in o r so u rces  the  sam e  w ay  it m an a g e s  m a jo r  so u rces . T h is  
leg is la tio n  e s ta b lish e s  a p e rm it p ro g ram  fo r m in o r a ir  p o llu tio n  so u rces  w h en  n eed ed  to  p ro tec t 
am b ien t a ir  q u a lity  an d  h ea lth . T h is  im p ro v em en t in  p e rm itt in g  m in o r  so u rc es  w ill be  w id e ly  
reco g n ized  as s ig n ific an t p e rm it s tream lin in g .

T h e  bill m ak es an  im p o rtan t re v is io n  to  th e  p e rm it fee  s tru c tu re . It c h a n g es  h o u rly  a ir  “p e rm it 
ad m in is tra tio n  fe e s” to  f la t fees  w h e n ev e r p o ss ib le . -  W e  w'ant th is  ch a n g e  b ec au se  p e rm ittees , 
bo th  c o m m u n itie s  an d  in d u s try  w ill k n o w  th e ir  p e rm it co s t, p u t it in  th e ir  b u d g e t cy c le  an d  p lan  
a p p ro p ria te  fin an c in g .

In closing, I want to address the Fiscal note. The bill itself does not warrant a 
significant increase in staffing. However, without additional staff the important 
changes achieved through the legislation cannot be delivered. In order to 
operate an air permitting program that issues timely permits we  have 
requested, through the budget process, additional staff. In the spirit of full 
disclosure, w e  put the entire air permit increment in this fiscal note and have 
checked the box stating that this amount is in th^ jvernor’s FY 2004 budget 
proposal. The fiscal note therefore represents the cost of reinvigorating the air 
permit program as a whole.

I also want you to k n o w  that while w e  are increasing this very important 
program, w e  have looked closely at our mission and have reduced our services 
so that w e  are only providing those that are essential to our mission of 
protecting public health and the environment. With this increment as well as 
several other small increases in core permitting programs the department still 
has an overall net reduction of 13 FTE and $153,000.
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