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NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE
SOLDOTNA CHAMBER OF COMMERCE:

SECTION 1: That the Soldotna Chamber of Commerce urges the 23rd Alaska State
Legislature to enact HB 57, “An Act Amending The Manner Of Determining The Royalty
Received By The State On Gas Production As It Relates To The Manufacture Of

Certain Value Added Products.”

SECTION 2: That copies of this resolution shall be sent to all members of the 23d

Alaska State Legislature.

SECTION 3: That this resolution takes effect immediately upon its enactment.

ADOPTED BY THE BOARD OF DIRECTORS OF THE SOLDOTNA CHAMBER OF
COMMERCE THIS 14th Day of MARCH 2003.

ATTEST:



CITY OF SOLDOTNA
RESOLUTION 2003-17

(Requested by Council Member McLane)

A RESOLUTION SUPPORTING HOUSE BILL 57, AN ACT AMENDING THE MANNER OF
DETERMINING THE ROYALTY RECEIVED BY THE STATE ON GAS PRODUCTION AS IT
RELATES TO THE MANUFACTURE OF CERTAIN VALUE ADDED PRODUCTS

in the State of Alaska serves as a

WHEREAS, the manufacturing of value added resources
catalyst to economic development in Alaska; and

WHEREAS, one of the state's premier value added manufacturing industries is located on the

Kenai Peninsula; and

WHEREAS, this industry, Agrium Kenai Nitrogen Operations, is exceptional for its combination of
high pay levels, amount and concentration of expenditures in Alaska, and Agrium Kenai Nitrogen

Operations is one of the few industries adding value to Alaska’s natural resources using Cook

Inlet natural gas to create anhydrous ammonia and two forms of urea; and

WHEREAS, Agrium Kenai Nitrogen Operations purchases natural gas from producers in Cook
Inlet and markets its products around the world competing against major world competition which

is primarily based upon the monetization of trapped gas resources; and

WHEREAS, Agrium Kenai Nitrogen Operations is the Kenai Peninsula’s third largest private

employer and accounts for an additional 700 jobs in Alaska and the Kenai Peninsula, and

WHEREAS, Agrium Kenai Nitrogen Operations’ expenditures in Alaska are spread to over 250

businesses statewide with 118 companies located on the Kenai Peninsula; and

WHEREAS, House Bill 57 has been introduced which will provide for the State of Alaska to enter

into agreements with non-affiliated natural gas producers to accept as the price for the State’s
royalty share the price established in an arm's length contract negotiated between the natural gas

producer and a manufacturer of value added producers,

NOW, THEREFORE, BE IT RESOLVED Bv THE CITY COUNCIL OF THE CITY OF

SOLDOTNA, ALASKA:

Section 1. The Soldotna City Council urges the 23rdAlaska State Legislature to enact HB 57, "An
Act Amending the Manner of Determining the Royalty Received by the State on Gas Production

as it Relates to the Manufacture of Certain Value Added Products”.

Section 2. Copies of this resolution shall be sent to all members of the 23rd Alaska State

Legislature.
Section 3. This resolution shall take effect immediately upon adoption

ADOPTED this ¢2/» -"'"day of February, 2003.

David R Carey, Mayor (

Patricia G. Burdick, CMC, Ci'y Clerk
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Testimony on HB 57/SB 50
Gary Carlson
Senior Vice President, Forest Oil Corporation
3/26/03
Gas exploration is only a recent focus in the Cook Inlet outside the
companies that controlled the market. You now have companies like
Aurora, Evergreen and Forest Oil, beginning to invest in gas explorahon and
development with the anticipation of supply gaps in current markets. There
Is a small, but expanding demand by the utilities, and ananticipated large
gap in the amount of gas committed to keep theAgrium plant atcapacity.

Forest Oil is actively investing in gas prospects in part due to this anticipated

market.

Field size distribution analysis suggests that there are 100 BCF to 500 BCF
accumulations yet to be discovered in the Inlet. The current annual
production rate of 200 BCF can be broken down into service to various
markets. A rough estimate would be 35% LNG, 25% fertilizer feedstock,

30% utilities and 10% fuel in oil and gas facilities.

The commerciality of the projects is tied to capital required, rate that the
asset can produce, and price. As an industry, we are working hard to drive

down the costs using new technology and innovative utilization of current
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infrastructure. The gap in supply for the fertilizer plant is a key driver for
the anticipated market. | will not try to address the price Agrium can afford
to pay for its feedstock except to say that it ranges from $1.50 - $2.00 MCF

depending upon fertilizer prices.

Under current law, these low product prices coupled with the potential of a
20% royalty burden would limit the number of small or moderate gas
development projects that would be considered commercial. The other
threat facing potential upstream investors in gas potential is the partial idling

or shutting in of the fertilizer plant for Cook Inlet gas, thus eliminating the

near term market.

The timeframe from exploration to first production can exceed 5 years;
therefore, some degree of certainty is essential to encourage investment.
Currently, the States ability and willingness to negotiate an equitable royalty
settlement is a possible solution to this critical problem; however, there still

remains a degree of uncertainty in the process.

As an upstream investor in the Cook Inlet, Forest Oil supports SB 50. |

would be happy to answer any questions.



Summaryof

Alaskan D irect
Econom Ic Im pacts

"By Alaska economic standards, the Agrium-operation is
exceptional for its combination of high pay levels, amount and
concentration of expenditures in the local area, and the degree of
value added manufacturm? that occurs in Alaska prior to export.

The result is a high multiplier impact."
- McDowell Group, October 2002

A study completed by Resource Solutions and the McDowell Group
in October 2002 identified the following direct impacts of Agrium’'s Kenai
Nitrogen Operations:
$95 million in purchases of goods and services from 250
Alaskan businesses
$24.6 million in direct payroll; including benefits,
expenditures exceed $35 million
$2.5 mi'lion in taxes and lease payments
$140,000 in charitable donations to 37 non-profit
organizations and groups

Summaryof

Alaskan Indirect
Econom IC

For every one thousand cubic feet of Cook Inlet natural gas used by
Agrium for feedstock and power generation, $6.28 in total economic
outputis generated.

Agrium employees have 326 school age dependents or

about 5.0 percent of the Central Peninsula student

enrollment

Agrium's total direct, indirect, and induced payroll impacts

support 8.8 percent of the total Kenai Peninsula payroll

Agrium total direct, indirect, and induced employment

accounts fbr 5.5 percent of the total employment on the

Kenai Peninsula

The 1,000 Agrium related jobs support a population of Agrium’s Kt
2,150. This accounts fbr 7.0 percent of the Central Operatlons

Peninsuia population






SENATE COMMITTEE REPOR i
First Committee of Referral

DATE: 2/3/03 FURTHER: Finance
DATE TURNED

Date of 5-Day Notice:
IN TO OFFICE: S -/~ 0-7

(in accordance with Uniform Rule 23)

Resources Committee considered SENATE BILL NO. 56

SB 56 SPORT FISHING FEES FOR YUKON RESIDENTS

"An Act relating to sport fishing license fees and anadromous king salmon tag fees for residents of Yukon,

Canada."
and recommends: Senate Bill:
[ ] same title
[ 1 be replaced with Cs ( ) [ 1 new title
House Bill:
[ ] adopt previous CS ( ) [ ] same title

[ j technical title

[ 1 attached amendment(s) [ ] new: SCR #_

[ 1 adopt Letter of Intent by Committee

[ 1 further referral to Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

Department Date Fis%al Zero FN# Department Date Fiscal. Zero FN#
v/ W—ik K
. [ 3
- W1 . S
X 1 -

[ ] APPROPRIATION - no fiscal note



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: SB 56
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Fish and Game
Title Fishing Licenses for Yukon Residents 'BRU Administration
Component Administration
Sponsor Senator Dyson
Requester Resources, Finance Component No. 479
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPtRATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES (1024 )i (46.0) (46.0) (46.0) (46.0) (46.0) (46.0)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2004 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
Fiscal note reflects estimated change in revenues to the Fish and Game Fund from revenues that were

received from license sales to Yukon Territory residents in 2002.

It is difficult to predict numbers of license sales as the 2002 numbers likely reflect multiple sales of short
term (one day, three day, etc) licenses to the same individuals. This number may offset a potential
increase in the number of annual participants with the passage of SB 56. Also, king salmon tag sales are
not tracked by licensee. Revenue projections are based on an estimate that 50% of licensees also

purchase a king tag.

Phone 465-5999

Prepared by:  Kevin Brooks, Director
Date/Time 4/28/03 1:54 PM

Division Administration
Approved by: Commissioner Kevin Duffy Date 4/28/2003
Agency Department of Fish and Game

(Revisod 9/2002 OMB) Page 1of_1
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Sport Fishing License Sales to Yukon Territory Residents

Fishing Licenses Solidin 2902 1 1 i
07 226 $100.00 $22,600.00 113 $100.00 $11,300.00 $33,900.00
09 1 $100.00" $100.00 1 $100.00 $50.00 $150.00
6A 30 $50.00 $1,500.00 15 $50.00 $750.00 $2,250.00
6B 1358 $20.00 $27,160.00 679 $20.00 $13,580.00 $40,740.00
6C 896 $10.00 ] $8,960.00 448 $10.00 $4,480.00 $13,440.00
6D 228 $30.00 $6,840.00 114 $30.00 $3,420.00 $10,260.00
9C 2 $30.00* $60.00 1 $30.00 $30.00 $90.00
Total 2,741 $67,220.00 1371 $33,610.00 $100,830.00

i
Fishing Revenues willi SB 56 license fee i

01 2741 |  $15.00 $41,115.00 1371 $10.00 ' $13,705.00 $54,820.00
Total 2741 i $41,115.00 $13,705.00 $54,820.00

| i

*King Salmon Stamp sales are not tracked by licensee. The Department is assuming that 50% o ihe licensees
are purchasing a king salmon stamp. I ;

"Sport fishing portion ol license is $100.00. Total license cost includes hunting license of $85.00 for a total license
cost of $185.00. | [ i i :

*“ Sport fishing portion of license Is $30.00. Total license cost includes hunting license of $85.00 for a total license
cost of $115.00. | - I I

$100,830.00

$54,820.00
$46,010.00

190045 %414
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Valid License Types

Type Code Description

AA Sport fishing hunting and trapping licenses
B3 Crewmember licenses

Valid License Classes

paCode Class Code Class Description

o -

PN BREERB8898RS

UN

L 222 233233332 2 2 e R 3T R R P B

SHEBRYYS

Resident Sport Fishing
Resident Hunting

Resident Sport Fish & Hunt
Resident SF, Hunt & Trap
Nonresident Sport Fish
Nonresident Hunting
Nonresident Hunting-Sport Fsh
Nonresident Hunting-Trapping
Nonres Military Sport Fish
Nonres Military Small Game
Nonres Military SF, Small Game
Nonres Alien Hunting

Duplicate Sport License
Resident Blind Sport Fishing
Resident Blind Hunting
Resident Hunt & Trap

Resident Trapping

Res Low Income SF/Hunt/Trap
Res Low Income Duplicate Lie
Nonresident 14 Day Sport Fish
Nonresident 3 Day Sport Fish
Nonresident 1 Day Sport Fish
Nonresident 7 Day Sport Fsh
Nonresident Small Game Hunting
Nonres Hunt/7 Day Fish
Unknown Class

Voided Sport Licenses

911 Free Nonres Sport Fish
Resident Crewmember License
Nonresident Crewmember License
Duplicate Crewmember License
Residents Child Crew License
Nonresident Child Crew License
Voided Crewmember Licenses

U:\FAG Lie File-CD&Disk Sul<aVv2002 l.icFile-OrdcrData File-RtadMt.doc

4652332



Senator Fred Dyson

Memorandum

April 7, 2003

To: Senator Scott Ogan, Chair
Senate Resources

From: Senator Fred Dys™
RE: Hearing Request, SB 56

I respectfully request the scheduling of SB 56, An act relating to giving resident fishing
licenses rates to Yukoners at your earliest convenience. Thank You.

During Session (January-May): Alaska Slale Capitol « luncati, Alaska 99801 « (800) 342-2199 « (907) 46S-2199 « (907) 46S-4S87 fax
During Interim (lunc-Dcccmber): 10928 Eagle River Road « Eagle River. Alaska 99S77 « (907) 694-6683 « (907) 694-1015 tax

Scnator.Frcd.pyson@ Lcgls.statc.ak.us +« mvw.akrcpubllcans.org


mailto:Scnator.Frcd.pyson@Lcgls.statc.ak.us

Senator Fred Dyson

5B 56

SponsorStatement

"An Act relating to Fishing Licenses for Yukon Residents"

Updated: April 7, 2003 _
ontact: Senator Fred Dyson's office at(907) 465-2199

The Yukon Territory and its residents have a great deal in common with Alaska and
Alaskans. SB 56 extends a small, but important, gesture of good will to our closest
neighbor. Yukoners have no coast on the Pacific Ocean and several hundred of them buy
Alaska Fshing Licenses each year to fish in Alaskan salt waters. They spend thousands of
dollars in our local economies on their fishing expeditions.

When Representative John Harris and former Senator Phillips introduced.similar legislation
in April of 2000, the Yukon Legislative Assembly immediately passed laws that give
reciprocity to Alaskans. They not only give us resident fishing license rates for the fresh
water fish that are under territorial jurisdictions, but they have worked through an
agreement with their Federal Department of Oceans and Hsh to allow Alaskans to catch
Salmon in Yukon rivers. Yukon has some wonderful fishing opportunities including in world

record Lake Trout and Pike.

The people and government of Yukon Territory are going through difficult times with a
decreasing population now under 30,000 people and a stifled economy. Regardless, they
are supporting our efforts to build our gas pipeline, connect our railroad to the North
American RailRoad System, and upgrade the Alaska Highway. This hill is a small but
significant step to further enhance our good relationship with our Canadian neighbors.

During Session (lanuary-Maj): Alaska Stale Capitol « luneau, Alaska 99801 < (800) 342-2199 « (907)465-2199 + (907) 46S-4S87 fax
During Interim (lunc-Dcccmber): 10928 Eagle River Road « Eagle River, Alaska 99577 « (907) 694-6683 « (907) 694-1015 TAX

Scnator.Frcd.Dyson@ Lcgls.statc.ak.us * wmv.akrcpublicans.org


mailto:Scnator.Frcd.Dyson@Lcgls.statc.ak.us

Headquarters:

217 2nd Street, Suite 201
Juneau, Alaska 99801

(907) 586-2323 FAX 463-5515

Regional Office:

601 West5lhAve., Suite 600
Anchorage, Alaska 99501
(907) 278-2722 FAX 278-6643

April 28, 2003

Senator Fred Dyson
Alaska State Capitol
Juneau, Alaska

Dear Senator Dyson:

The Alaska State Chamber of Commerce, representing approximately 700 member businesses and
35 local chambers of commerce, supports Senate Bill 56, sport fishing fees for Yukon residents.

Sern.te Bill 56 will allow residents of the Yukon Territory to purchase fishing licenses at the in-state
rate, in order to encourage them to visit Alaska. The Yukon Territory has no Pacific coastline, and
we believe it is eminently fair and reasonable to extend to its residents the less-expensive alternative
of purchasing a fishing license as Alaskans themselves can do. Moreover, it is clearly an excellent
opportunity to send a message of friendship and cooperation to this part of Canada. The Yukon
Legislative Assembly has already acted to extend the benefits of fishing licenses enjoyed by locals

to Alaskans, and the spirit of reciprocity calls for us to do the same.

We wish you the success in securing passage of SB 56 by the State Legislature this year, and we
stand ready to assist you in this endeavor.

Sincerely,

Pamela La Bolle
President
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YUKON/ALASKA SPORT FSHING LICENSE FEE RECIPROCITY

ISSUE: What is the status of Yukon/Alaska Sport Fishing UcensB Fee Reciprocity?

GENERAL RESPONSE:

» Alicense fee bill to implement a reciprocal fee arrangement wa9 passed by the Alaska House of
Representatives by a 29 to 1vote In April 2000 but it "died" at the end of the Legislative Session In
May, 2000 while still being considered by the Senate Finance Committee. Senator Phillips, who
sponsored the original bill, Indicated he was prepared to reintroduce the measure when an
appropriate money bill was available but has not yet done so.

« The Department of Environment has proceeded with the necessary regulation changes to the
Yukon Territory Fishery Regulations to allow for reciprocity when an Alaska bill is passed. Passage

of the regulations is expected in July 2003.

MORE DETAILED RESPONSE:

» A proposed amendment to the Federal Yukon Territory Fishery Regulations to consider Alaskan
residents as Yukon residents fbr license fee purposes was supported by the public during the
2001/02 regulation review process and recommended by the Fish and Wildlife Management Board.
This regulation change is being processed through the federal regulation process but will only take

effect when Alaska passes parallel legislation.

« Under the proposed reciprocity arrangement and current fee structure Yukon residents would pay
$15.00 U.S. for an Alaskan license and Alaska residents would pay $15.00 Canadian for a Yukon
license. The revenue implications of such an arrangement would be negligible for both Yukon and
Alaska but the public relations benefit would be very significant.

BACKGROUND:

In 1998, non-resident Alaska sport fishing license fees doubled from $50.00 U.S. to $100.00 U.S.
The Alaska resident license fee is $15.00 U.S.

e The Yukon non-resident fee is $35.00 Canadian (or about $25.00 U.S.). The Yukon resident license
fee is $15.00 Canadian.

e About 2000 Yukon residents buy Alaska licenses and about 600-700 Alaska residents buy Yukon
licenses annually.

wtih Alaskan Senators

PREPARED FOR:
afferent of Environment

PREPARED BY:
DATE PREPARED:

APPROVED BY:

Robs Leef,
fwS/YT-Alaskas doc



AIRBORNE HUNTING ACT: Summary from Federal Wildlife Lans Handbook http://ipl.unm.edu/cwi/fcdbook/airhunt.html

AIRBORNE HUNTING ACT
16 U.S.C. §742j-1, November 18, 1971, as amended 1972,

Overview. The Act, a section of the Fish and Wildlife Act of 1956, prohibits harassing, capturing or
killing birds, fish and other animals from aircraft, with certain limited exceptions.

Selected Definitions. Aircraft: any contrivance used for flight in the air. § 742j-I(c).

Prohibitions and Exceptions. The Act imposes fines, imprisonment for up to one year, or both on a
person who: while airborne in an aircraft shoots or attempts to shoot to capture or kill any bird, fish or
other animal; uses an aircraft to harass any bird, fish or other animal; knowingly participates in using an
aircraft for any of these purposes. (See the summary of the Sentencing Reform Act of 1984 for more

information on criminal penalties.)

These prohibitions do not apply to state or federal employees, authorized agents, or persons acting under a
license or permit, who are authorized to administer or protect land, water, wildlife, livestock, domesticated
animals, human life or crops. Each person authorized under a license or permit must report to the issuing
authority each calendar quarter the number and type of animals taken. Each state that issues permits must
file with the Secretary of Interior an annual report listing permit holders, animals authorized to be taken,
the animals actually taken and the reason for issuing the permits. § 742j-1(a) and (b).

Enforcement. The Secretary of Interior is responsible for enforcing this Act and issuing regulations.
Authorized Department of the Interior employees who witness a violation of the Act may arrest the violator
without a warrant, take the person to an officer or court, execute warrants to enforce the Act, and conduct
searches. Any federal judge or magistrate may issue warrants upon probable cause. The Secretary may
enter into cooperative agreements with state fish and wildlife agencies or other authorities to facilitate
enforcement of the Act, and may delegate enforcement authority to state law enforcement personnel. §

742j-1(d).
Forfeiture. All animals taken, and all guns, aircraft and other equipment used in violation of this Act, are

subject to forfeiture to the federal government. Federal laws relating to the forfeiture of vessels for
violation of custom laws apply to forfeitures under this Act. § 742j-1(e) and (f).


http://ipl.unm.edu/cwl/fcdbook/airhunt.html




SENATE COMMITTEE REPORT

DATE: 3/26/03 ! FURTHER:
DATE TURNED a
IN TO OFFICE:

Resources Committee considered SENATE BILL NO. 69

SB 69 BOARD OF FISHERIES CONFLICTS OF INTEREST

"An Act relating to participation in matters before the Board of Fisheries by members of the board; and
providing for an effective date."

and recommends: Senate Bill:
alc [ ] same title
[*J be replaced with CSs (_"~c-0_) [ | newtitle
House Bill:
] adopt previous _ CS ( ) [ ] same title
[ ] technical title
] attached amendment(s) [ 1 new: SCR #_
] adopt Letter of Intent by Committee
] further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#
Y
[ 1 APPROPRIATION - no fiscal note
SIGNATURES AND RECOMMENDATIONS: DO Do Not No Rec Amend
PASS Pass
~zz | J)
\v 1J
p 2 — " S—
c'Mt

Chair:A""""



FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Fiscal Note Number:
Bill Version: S.B. 69
() Publish Date:

Dept. Affected; Fish and Game

Title Relating to Participation in Matters
Before the Board of Fisheries by
Sponsor Senator Wagoner

RDU Administration and Support
Component Boards of Fisheries and Game

Senate Resources

Component No. 2048

Requester

Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE

FY 2006

FY 2007 FY 2008 FY 2009

0.0 0.0 0.0 0.0

(Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do NOtabbreviate)
TOTAL 0.0

Estimate of any current year (FY2004) cost:

0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS .

Full-time

Part-time

Temporary

ANALYSIS:  (Attach a separate page if necessary)

Passage of this legislation would have no fiscal impact.

Prepared by: Diana Cote. Executive Director

Phone 465-6095

Division Board of Fisheries

Approved by:  Commissioner Kevin Duffy =

Date/Time 2/4/04 5:17 PM
Date 2/4/2004

Agency Alaska Department of Fish & Game

(Revised 12/2003 OMB)

Page 1of 1

FY 2010

0.0

0.0



Senator Scott Ogan 23rdAlaska State Legislature

Senate District H Lazy Mountain * Butte * Chugiak * Peters Creek * Fairview Loop
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AMENDMENT

OFFERED IN THE SENATE
TO: SB 69

Page 2, following line 1.
Insert a new bill section to read:

"* Sec. 3. AS 39.52.120(c) is amended to read:

23-LS0313VH. 1
Crawford/Cook
3/25/04

BY SENATOR WAGONER

(c) In addition to other provisions of this section, a public officer who is a

member of the Board of Fisheries or the Board of Game may not act on a matter

before the board if the public officer has not disclosed in the manner set out in

AS 39.52.220 all personal or financial interests ina business or organization relating

to fish or game resources.”
Renumber the following bill sections accordingly.
Page 2, following line 10:
Insert a new bill section to read:
"* Sec. 5. AS 39.52.120(e) is repealed."”
Renumber the following bill section accordingly.
Page 2, line 11

Delete "This Act takes"
Insert "Sections 1, 2, and 4 of this Act take"

Page 2, following line 11:

Insert a new bill section to read:






A 1 a s k a S t a t e L e g is I a t u r e

Senator Thomas H. Wagoner
Chair,Senate Community and Regional Affairs Committee

Vice-Chair,Senate Resources Committee

SPONSOR STATEMENT

Senate Bill 69

"An Act relating to participation in matters before the Board of Fisheries by members of
the board; and providing for an effective date."

Alaska isunique in its vastness and abundant resources, yetitsnumber of
inhabitants is few. To effectively assure that our lay boards and commissions are
comprised of qualified individuals, appointments are made through the governor and
confirmed by the legislature. Because of the small number of inhabitants in our state,
itoften becomes difficult fora board to operate ina manner that utilizes the full extent

of its make-up.

The current conflict of interest policy, as applied to the Alaska Board of Fisheries,
works against its productivity. Itisnot inthe best interestofthe state to have board
members disqualify themselves from participation in matters in which they may have a
direct interest, because itfollowsthatthese areas would be the ones inwhich
members have the most expertise.

ifthe same policy were applied to state legislators, seldom would there be a
piece of legislation that would not find some members disqualified from participation.
This bill mandates full personal disclosure on matters related to the subject for eligible
participation, but requires a board member to actively participate inthe discussion

and vote.

State Capitol, Room 427, Juneau, AK 99801 Telephone 907/465-2828 Fax 907/465-4779

Serving The KenaiPeninsula



Senator Thomas H. Wagoner
Chair,Senate Community and Regional Affairs Comm ittee

Vice-Chair,Senate Resources Committee

Senate Bill 69

Sectional Analysis

“An Act relating to participation in matters before the Board of Fisheries by
members of the board; and providing for an effective date.”

Intent

To have Board of Fisheries' members disclose any personal or financial interests on the
record, participate in discussion of all proposals before the board, and vote on these

proposals.

Sectional Analysis

Section L
 Amends the uncodified law to state the purpose ofthe Act. Thatpurpose isto
preserve and enhance the ability of the Board of Fisheriesto act as a lay board.

Section 2.
* Amends AS 39.52.120(c) by removing the Board of Fisheries.

Section 3.
e« Amends AS 39.52.120 to require Board of Fisheries' members to disclose a

personal or financial interest on the record before participating in matters
before the board. Disclosure of personal or financial interests does not disqualify
a member from participating in matters before the board.

Section 4.
e Establishes an immediate effective date.

State Capitol, Room 427, Juneau, AK 99801 Telephone 907/465-2828 Fax 907/465-4779

Serving TheKenaiPeninsula



Senator Thomas H. Wagoner
Chair,Senate Community and Regional Affairs Committee

Vice-Cidair,Senate Resources Committee

March 27, 2003

MEMORANDUM

To: Senator Scott Ogan, Chairman
Senate Resources Committee

From: Senator Thomas Wagoner

Subject: SB 69 - Committee Hearing Request

| would appreciate your hearing Senate Bill 69 in the Senate Resources
Committee at your earliest convenience.

| have attached a sponsor statement, sectional analysis and other information
pertaining to this bill.

If you have any questions, please contact my office. Thank you for your
time and consideration.

State Capitol, Room 427, Juneau, AK 99801 Telephone 907/465-2828 Fax 907/465-4779
Serving The KenaiPeninsula



UNITED FISHERMEN OF ALASKA

211 Fourth Street, Suite 110
Juneau, Alaska 99801-1172
(907) 586-2820
(907) 463-2545 Fax
E-Mall: ufa@ufa-fish.org
www.ufa-fish.org

March 17, 2003

Senator Scott Ogan

Chair

Senate Resources Committee
Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK 99801-11S2

Dear Senator Ogan,
Re: SB 69 Board of Fisheries Conflict of Interests

United Fishermen of Alaska supports passage of this bill to provide for Board members
to participate in matters before the Board if they declare their personal or financial

interest in a fishery.

Members are on the Board for tl.-eir expertise in some aspect of fishing. Due to the
limited size of the board and the wide range of fisheries in the state, it is vital that all
Board members be able to participate in the decision making process.

The thirty-four members groups of UFA would appreciate your support in passing this
bill.

If you have any questions about our position or if you need additional information, please
feel free to contact me.

Sincerely,

Thomas M. Gemmell
Executive Director

Copy: Senator Ben Stevens
Senator Tom Wagoner
Senator Fred Dyson
Senator Ralph Seekins
Senator Kim Elton
Senator Georgianna Lincoln

MEMBER ORGANIZATIONS
Alaska Crab Coalition « Alaska Draggers Associalion ¢ Alaska Longlino Fishermen's Associalion « Alaska Trollors Association « Al-sea Processors Association < Bristol Bay Reservo

Chignik Regional Aquaculture Associalion ¢ Chignik Seiners Associalion « Concerned Area “M" Fishermen < Cook Inlot Aquaculturo Associalion < Cordova Dislricl Fishermen United

Crab Ralionalizalion and Buyback Group < Douglas Island Pink and Chum < Groundlish Forum < Ken Peninsula Fishermen's Associalion ¢ Kodiak Regional Aquaculture Associalion

Kodiak Seiners Associalion ¢ North Pacilic Fisheries Associalion < Northern Southeast Regional Aquaculturo Associalion « Old Harbor Fishermen's Associalion
Petersburg Vessol Owners Associalion « Prince William Sound Aquaculture Corporation « Purse Seine Vessel Owners Associalion « Sealood Producers Cooperative
Southeast Alaska Regional Dive Fisheries Association < Southeast Alaska Seiners Association « Southern Southeast Regional Aquaculture Associalion
Uniled Cook Inlet Drilt Associalion < United Salmon Association < United Southeast Alaska Gillnolters « Western Gull of Alaska Fishormen


mailto:ufa@ufa-fish.org
http://www.ufa-fish.org

Southeast Alaska Fishermen’s Alliance

9369 North Douglas Highway
Juneau, AK 99801

Phone 907-586-6652 Fax 907-586-5648 E-mail: seafa@gci.net

March 25, 2003

Senator Gary Stevens, Chair
Senate State Affairs Committee
Alaska State Legislature

State Capitol, Room 211
Juneau, AK 99801

RE: Support SB 69

The Southeast Alaska Fishermen’s Alliance (SEAFA) strongly supports SB 69, which
would allow a Board of Fish member to fully participate in the Board process. Currently,
a Board of Fish member who has the most information and knowledge in a specific
fishery because he participates in the fishery is unable to fully share his knowledge with
the remainder of the committee. He must remain silent during deliberations because the
Board member has been conflicted out of the discussion.

For example this year during the Southeast Board of Fish meeting in Ketchikan, one
of the Board members was conflicted out and unable to participate in the deliberations of
the net proposals for salmon because his son owned a seine permit and his brother
owned a gillnet permit. This member had in the past participated in both fisheries and
had a through understanding of the issues; he would not have personally benefited
financially but was still barred from participating in the deliberations based on the advice
of the Board’s attorney. If a Board member states on the record his conflict and then
provides the information on the region/fishery he has to other board members, the
conflict just disclosed is current in the other board member's minds and they are able to
listen to the information provided allowing for the bias contained in the information.

We hope with the passage of this legislation, that commercial fishermen will be more
willing to serve on this important board. Fishermen are disinclined to go through the
process of being appointed to the Board, if they are conflicted out of participating in the
deliberations on the fisheries they most know and understand.

SEAFA believes in the importance of a lay board. This type of Board provides us
with the best chance of having a diversity of interests and the knowledge and expertise
of the different fisheries and regions around the State. It is also important that the
Legislature and the Governor appoint Board of Fish members of a high caliber with
sufficient interest in the fisheries and a commitment to do the work and then be allowed

to do the work unhindered.
Thank you for considering our testimony and if we can be of any additional help on

fishery issues please give us a call.

Sincerely.

Kathy Hansen,
Executive Director


mailto:seafa@gci.net
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Petersburg Vessel Owners Association

P.O. Box 232
Petersburg, Alaska 99833
Phone (907) 772-9323 Fax (907) 772-4495

March 25,2003

Senator Gary Stevens, Chairman
Senate State Affairs Committee
Alaska State Legislature

State Capitol (MS 3100)

Juneau, AK 99801-1182

Re: Support SB69 Board of Fisheries Conflict of Interest

Petersburg Vessel Owners Association is agroup of commercial fishermen who
participate in melty fisheries statewide; Wesupport passage ofthis bill that ‘would allow
members of the Board of Fisheries who have a Conflict of interest in a matter before the
board to declare the conflict, then participate in delibcrations and vote on the matter.

Generally; members of the.Board of Fisheries are appointed because they have expertise
infisheries issues, ftis inevitable that some of this expertise tmiatbe gained from
participation inaSshcrics business o f some sort. The current statwttr prohibits board m \
members with:ai conflict ofinterest from icipating in disqusijfoits or voting. At tiipes,
= this has resulted ifrthe bizar<fmenber with the gréatest CETETE TN arfenit

ciucial that all Bdafd memhers, especially those with specific knowledge of,the: issues-
being discbsse” be allowed to participate in discussions. Welwould lifoetiishgte that this /
affects con”eraafftshermeh” sport fishermen, processors, and charter bbsf Operators - |

tretsiton thebpard, ~ :. mt'\'y  veE I
We appreciatey': .. ++ .“ration of these comments and hope you will support this bill.
Ifwe can assist youin any way, please feel free to contact us,

Respectfully,

CoraCrome' ,

Director

CC: Senator \Wagoner

10 3%vd V3IWWO N3/WLS 9 SEIEZEUBG IB-ZI EBBZ/SZIEB



1 1 A LAS KA Frank H Murkowski, Governor
Wayne Kubat, Chair
] PO Box 874867
M atanuska/Susitna Valley Wasilla. Alaska 99687

Fish & Game Advisory Comm ittee ph. & fax: 376-9568
email: args@mtaonline.net

March 25th, 2004

Senator Lyda Green, Fax: 465-3805

Senator Scott Ogan, Fax: 465-3265
Representative Carl Gatto, Fax:465-2381
Representative Vic Kohring, Fax: 465-3818
Representative Beverly Masek, Fax: 465-4822
Representative Bill Stoltze, Fax: 465-4928

Dear Valley Legislators,
The Mat-Su Fish and Game advisory committee would like to weigh in on the following bills, which

we discussed and voted on at our March 24Ih 2004 advisory committee meeting.

- We SUPPOIt Senate Bill 318: An Act relating to the individual right of Alaska residents in the
consumptive use of fish and game. "BE IT ENACTED BY THE LEGISLATURE OF THE STATE
OF ALASKA: *Section 1. AS 16.05 is amended by adding a new section to read: Sec. 16.05.005.
Policy. It is the policy of the state that the consumptive use of wild fish and game resources by
individual Alaska residents is a very important and fundamental individual right when considering the
management and allocation of those resources. This bill would give Alaskans first priority for our fish
and game resources as required by the State Constitution, at a time when an increasing number of
groups are trying to stop Alaskans from harvesting our own food supplies and trapping our own furs.

- We OPPOSE Senate Bill 69. The purpose of this Act is to preserve and enhance the ability of the
Board of Fisheries to act as a lay board. To accomplish this goal, this Act requires members of the
board to participate in the issues that come before the board even though the members have a personal
or financial interest in the matter by virtue of their participation in a fishery. We think it would be to
difficult for members of the Boards to vote impartially on matters that directly effect their livelihood or
that of family members.

- We 0PPOSE House Bill 396: An Act relating to management of salmon and other fish stocks and
salmon fisheries and to the use of funds received by an enhancement facility from the sale of fish."
The Dill States «the state shall be managed consistent with maximum sustained yield of important
and dominant salmon stocks and with sustained yield of other wild fish stocks and may be managed
consistent with sustained yield of enhanced fish stocks.” This bill is written in such a way as to allow
one species of salmon to take priority over all other stocks. For example in Cook Inlet, this bill will
allow for the maximum harvest of red salmon at the expense of other salmon stocks. Our stock in
upper Cook Inlet would suffer drastically under this management style and other areas of Alaska at the
tail end of salmon runs will suffer too!

Thank you for your support on these and other wildlife matters!

Sincerely,

Wayne Kubat - Chairman

Serving the Alaska Board of Fisheries and Alaska Board of Game
Boards Support Section, 333 Raspberry Road, Anchorage, Alaska 99518-1599


mailto:args@mtaonline.net

SB69- Board of Fisheries- Conflict of In... 18 Resident Consumption of Fish and Garme

Subject: SB69- Board of Fisheries- Conflict of Interest Declaration exemption; SB318 Resident

Consumption of Fish and Game
Date: Wed, 24 Mar 2004 21:33:10 -0900
From: Phil Cutler <filcut@ak.net>
To: Senator_Scott_Ogan@ legis.state.ak.us

Dear Senator Ogan,
I want you to know that the Alaska Sportfishing Association opposes SB69.

Simply put, if it ain"t broken, why "fix" it. The present system of
declaring a potential conflict of interest and then having the situation

discussed in open forum works fine; just as it goes with the Board of
Game--and the legislature, in fact. I have been unable to find outwhat

Sen. Waggoner®s agenda on this is so | can"t discuss why he sponsored this
bill.

We do support Sen. Seekins® bill SB318 which provides for Alaska residents”
needs of fish and game be paramount in making management and allocation
decisions. This one looks like a "no brainer™ to us.

Thanks for your time and your hard work,

Phil Cutler, President

Alaska Sportfishing Association

3/25/2004 7:40 AM


mailto:filcut@ak.net
mailto:Senator_Scott_Ogan@legis.state.ak.us
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TEL: (907) 443-5231 « FAX: (907) 443-4452

Senator Scott Ogan, Chair
Senate Resources Committee
State Capitol Room 103
Juneau, AK 99801-1182
Fax: 907 465 3265

Regarding: Senate Bill 69: Board of Fisheries Conflict of Interest

This letter is in opposition to Senate Bill 69: Board of Fisheries Conflicts of Interest.

According to current regulations, the Board of Fisheries is charged with making
allocative decisions based on biological and socioeconomic information provided by the
ADFG, public comment and guidance from the Alaska Department of Public Safety and
the Alaska Department of Law. The reasoning behind allowing Board members with
conflicts of interest to participate and to vote due to their expertise in the field is flawed
because all information required to make informed decisions should be provided at the
meetings and if more information is required, the Board members are able to request it at
any time. Indeed, experts, in the form of Alaska Department of Fish and Game
Biologists and US Fish and Wildlife Service Biologists, are present and are willing and
able to provide unbiased biological facts to aid in the decision-making process. As well,
many members of the public have vested interest in speaking for or against proposals due
to their own “expertise”, or interest, in the matter. Therefore, we argue that it is not
necessary, and may be detrimental to the public process, to have Board members
participate in discussions and vote for or against proposals in which they have conflicts of

interest.

Some proposals before the Board of Fish could result in immense economic
consequences to various groups of people, including Board of Fish members, and it
would be impossible for the Board of Fish to represent all users if conflicts of interest
were present. We also argue that allowing members with conflicts of interest to vote on
proposals before the Board of Fish would allow the public process to disintegrate and has
the potential to widen the gap between commercial and subsistence users and interests in
the Board of Fish process. The interests of Subsistence Users are under represented on

the Board of Fish as compared to commercial interests.

Therefore, we ask your consideration of these issues when you take action on Senate Bill
69. Kawerak also spoke in opposition to Senate Bill 69 during the public teleconference
on March 19, 2004. Ifyou require any additional information, please contact Karen
Dunmall, Fisheries Biologist, at 907 443 4384.

Sincerely,
KAWIIRAK, INC.

Loretta Bullard, President
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Alaska Outdoor Council

Alaska Fish and Wildlife Conservation Fund
PO Box 73902
Fairbanks, AK 99707-3902
Tel: (907) 455-4A0C / /Fax : (907) 455-4262
e-mail: aoc@ alaska.net
www.alaskaoutdoorcounoil.org

23 March, 2004

Senator Scott Ogan, Chairman
Senate Resources Committee
Room 103

State Capitol Building

Juneau, Alaska 99801

Dear Senator Ogan,

The Alaska Outdoor Council, on behalf of its 54 member clubs and a collective membership of
nearly 12,000 Alaskans, strongly opposes SB69: "An Act relating to participation in matters
before the Board of Fisheries by members of the board; and providing for an effective date."

The existing policy for exclusion from voting based on conflict of interest has served the public
and the board process extremely well. Currently, board members are appropriately excluded
from voting on issues which may affect their personal financial interests. The existing process
does however allow those members excluded from voting to share their expertise and
experience through the board committee process and interact with other board members. To
alter this policy as proposed by SB 69 would serve only to attract board applicants who wish
merely to obtain stronger influence over their own financial affairs at the detriment to the public

and board process.

Board of Fish decisions now are often contentious and highly scrutinized. Adoption of SB 69 will
likely jeopardize the integrity of the existing process as individual members will have the
opportunity to vote on issues which may benefit them financially.

Please reject this unnecessary and unwarranted alteration of an existing policy that has served
Alaska well until this point.

Thank you.

Sincerely,

Jennifer Yuhas, Executive Director
Alaska Outdoor Council

“Protectins y°ur hunting, fishing, trapping, and outdoor heritage since 1955."


mailto:aoc@alaska.net
http://www.alaskaoutdoorcounoil.org

03/19/04 11:21 FAX 9078424336 BBEDC @002

Bristol Bay Economic Development Corporation

P.O. Box 1464 < Dillingham, Alaska 99576 = (907)842-4370 = Fax (907) 842-4336 = 1-600-478-4370

March 19,2004
SENT VIA FACSIMILE

Senator Scott Ogan, Chairman
Senate Resources Committee

State Capitol
Juneau, AK 99801-1182

Dear Senator Ogan:

The Bristol Bay Economic Development Corporation (BBEDC) is a community
development quota organization representing seventeen communities in Bristol Bay.

BBEDC strongly supports the passage of SB 69 “An Act relating to participation in
matters before the Board of Fisheries by members of the board; and providing for an
effective date”. We feel this legislation is long overdue and its passage is an integral
component of creating a strong and effective board of fisheries.

As a former board of fisheries member | can personally attest to the need to have
experienced and knowledgeable members on the board. SB 69 would allow members
who have a conflict of interest to declare the conflict and to participate in the
deliberations and vote on the matter.

There are many fishery regions in Alaska and the issues can be highly specialized and
complicated in nature. A board member from Bristol Bay, Cook Inlet, Kodiak or
wherever, is likely the most knowledgeable about the dynamics in that fishery - and they
should be allowed to share this expertise with the board, and just as importantly —cast

their vote on the matter.

BBEDC urges you to support moving SB 69 out of the committee today. Please contact
me if | can provide any further information.

Respectfully,

H.R. Robin Samuelsen, Jr.
BBEDC President/CEO
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A1 a s k a S ta te L e g is I a t u r e

Senator Thomas H. Wagoner
Chair,Senate Community and Regional Affairs Comm ittee

Vice-Chair,Senate Resources Committee

Sponsor Statem ent

S enate Bill 70

“An Act relating to the emergency order authority of the commissioner of fish and game and to
meetings of the Board of Fisheries.”

When the Legislature created the Board of Fisheries, it d_eleqated to it specific_rule-making
powers. The Legislature protected the limits of these powers by vesting the Department ofFish of Game
with statutes that guaranteed decision-making based upon ‘sustainéd yield and conservation.  The
Legislature provided all the checks and balances through statute to facilitate a responsible public

process and protection ofthefishery resources.

Through statutes and appropriations, the Legislature enables the Department of Fish and Game
to develop_the science necessary for identification” of conservation issues and to, ensure sustainable
fisheries.  The Board of Fisheries is comprised of [ay members whose primary duty is to allocatefishery
resources among beneficial users. The Board ofFisheries meetsfor approximately 45 days annually on
a rotational thrée-year cycle by area. Because ofthlsbth_e Department of Fish and Gamé is better able

to determine criticalfishéry deCisions on a day-to-day basis.

_Senate Bill 70 clarifies two of the areas the Legislature has definedfor the Board of Fisheries.
Thefirst is a management tool that provides theerX|b|||tK_ necessary for issuing emergency orders to
open or extend a fis m? season in times ofsurPIuses. This tool does not summarily change adopted
management plans or allocations determined by the Board of Fisheries.

The second change places the board's own regulatory Iang?ua e for agenda procedures into
statute. ~ Additionally, it adds a requirement that the Department ot Fish and Game must concur with
the Board of Fisheries that a conservation emergency exists and cannot be resolved under a current

requlationfor the purposes ofaddressing a proposal out-of-cycle.

Providing the public with an amenable process is what the Legislature intended when it created
the Board's governing statutes. | resPect,full request the support oT my colleagues in clarifying this
vital public process as outlined in Senate Bill 70.

State Capitol, Room 427, Juneau, AK 99801 Telephone 907/465-2828 Fax 907/465-4779
Serving TheKenaiPeninsula



Senator Thomas H. Wagoner
Chair,Senate Community and Regional Affairs Committee

Vice-Chair,Senate Resources Committee

Senate Bill 70
Sectional Analysis

“An Act relating to the emergency order authority of the commissioner of fish and
game and to meetings of the Board of Fisheries.”

Intent

To clarify the roles of the Board of Fisheries and the commissioner of the Department of
Fish and Game relative to emergency order authority; to formalize the procedures for
setting the agenda of the Board of Fisheries; and, to clarify what constitutes conservation

concerns.
Sectional Analysis

Section 1.
 Amtnds the uncodified law by adding “Findings and Intent” language

Section 2.
« Amends AS 16.05.060 by adding a new section that clarifies the emergency order
authority of the commissioner of fish and game, or his designee, relative to the
management and execution of fisheries.

Section 3.

« Amends AS 16.05.300 to incorporate the board’s regulatory language as it
pertains to changing adopted agendas.

» Ifan agenda change request states as its basis a conservation concern, the
commissioner of fish and game must concur with the Board of Fisheries that a
fishery conservation issue exists and that it cannot be resolved under current
regulations.

State Capitol, Room 427, Juneau, AK 99801 Telephone 907/465-2828 Fax 907/465-4779

Serving T iie KenaiPeninsula



A 1 a s k a S t a te L e g is 1l a t u r e

Senator Thomas H. Wagoner
Chair,Senate Community and Regional Affairs Committee

Vice-Chair,Senate Resources Committee

March 7, 2003

MEMORANDUM

To: Senator Scott Ogan, Chairman
Senate Resources Committee

From: Senator Thomas Wagoner

Subject: SB 70 - Committee Hearing

| would appreciate your hearing Senate Bill 70 in the Resources Committee at your
earliest convenience.

| have attached a sponsor statement, sectional analysis and other information pertaining
to the bill.

Thank you for your time and consideration.

State Capitol, Room 427, Juneau, AK 9980!
Serving The KenaiPi
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Cordova “"rstrict Fisherm en

Celebrating 65 Years of Service to Commercial Fishermen in Cordova, Alaska
P.O. Box 939 Cordova, Alaska 99574 / phone (907) 424-3447 / fax (907) 424-3430 /
e-mail cdfu@ptialaska.net

March 13. 2003

Senate Resource Committee
c/o Senator Scott Ogan, Chair
State Capitol, MS 3100
Juneau, AK 99801-1182

SENT VIA FACSIMILE TO 907.465.3265
RE: SUPPORT FOR SB 70

bear Members,

Cordova District Fishermen United represents the hardworking fishing families of Area E -
the Copper River and Prince William Sound. We are—unfortunately-eminently qualified to
comment on SB 70 having rebuffed an ACR accepted by the Alaska Board of Fisheries
during the winter of 2000. The toll that it took on our fishing-dependent community was
totally unwarranted and unnecessary. While any out-of-cycle consideration is time-
consuming, expensive, destabilizing, and stressful, ACR 10 was particularly so for our
industry and community because ADF&G advised the Board unequivocally during its ACR
acceptance deliberations that there was absolutely no scientific basis for the alleged
conservation purpose or reason. We are gratified to see legislation that acknowledges that
science should be the guide in determining out-of-cycle considerations, and that ADF&G is
the agency charged with providing substantive evidence of any conservation purpose or

need.

A predictable public process is necessary to provide for community and industry stability.
Out-of-cycle regulatory determinations are very serious and should be considered so by the
Board; further, they must be held to a very high standard. When used for other than
correction of an error in regulation or the unforeseen impacts of a regulation change, the
standard simply must be only to address a conservation concern of such magnitude that the
Department, through the Commissioner, determines its legitimacy. Otherwise, ACRs will
continue to be used inappropriately, with indiscriminate negative impacts to the affected
publics and communities. Fishing economies are already subject to uncontrollable
variability. We do not need to add regulatory instability to that list.


mailto:cdfu@ptialaska.net

OMAR-13-03 THU 9:39 AM  C.D.F.U. FAX NO. 9074243430

Additionally, we fully support the clarificatlon of the ADFAG Commissioner's authority
relative to Emergency Orders. There are many examples of situations that arise in-season
that require a rapid response either to protect the resource or to take advantage of a
harvestable surplus. 1t is imperative that the Board of Fisheries, the Commissioner and the
public clearly understand the chain of authority and that those responsible respond ina

timely manner.
We strongly urge your support for SB 70.

Respectfully,

A(lspdanclL

Sue Aspelund
Executive Director



Sent By:

To:

Sen.T.Wagoner

United Fishermen of Alaska;

907 463 2545; Mar-17-03 2:00PM; Page 1/2

At: 465-4779

UNITED FISHERMEN OF ALASKA

211 Fourth Street, Suite 110
Juneau, Alaska 99801 -1172
(907) 506-2820
March 17,2003 (907) 463-2545 Fax
E-Mail: ufa@ufa-fish.org
www,ufa-fish.org

Senator Scott Ogan

Chair

Senate Resources Committee
Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK 9080M 182

Dear Senator Ogan,

Rc: SB 70 Board of Fisheries Meetings/iimcrgenoy Orders

Wc believe this bill will help remedy two problems that have been occurring with the
Board of Fisheries:

Alaska Crab Coalition « Alaskn Dr.iggera Association « Al»*kn longlint FlihsrniaiVs A*3iiriotkm « Alaska Tiolieis Association « At-sea Procunors Association

CtwjnfK Regional Aquaculture Association ¢
Cmb RalionalBeUuri nnd Ruyttaek Group ¢ Du,.pin* Inland Fink and Chum
Kodiak Seiners Association « Noilh PncilicFieheiiw Association
Potorebuiy Vb ik | Owners Aaaoutoijon « t-nnoe william Sound Aquaculture Corporation
souumaai Alatkft na8lorwl ON* FIWm/ie. Association

United Cook Intel Drift Aseoclehon « umind 6almon Association -

Issues have been taken up out of cyclelor alleged conservation concerns that have
not been validated by ADF&G biologists. This hill would raise the bar for a
“conservation concern” by requiring (1) that the Commissioner of ADF&G
determine that a conservation concern docs exist and that the issue cannot be
resolved under current regulations; and (2) that the ACR must be accompanied by
substantial evidence of a conservation concern. ACRs have resulted in
considerable expense to the public to attend meeting out of cycle. In addition,
public testimony is often not allowed on the ACR and this circumvents public

process. ACRs arc supposed to be used:

» to correct an error in a regulation;
* to correct an effect on a fishery that was unforeseen when a regulation was

adopted; or
« for a fishery conservation purpose of reason.

llowcver. ACRs have been used for purposes of reallocation of fisheries resources
under the guise of conservation. SB 70 helps assure that this does not continue to

occur.

MFMBFR ORGANIZATIONS
« Brtslol Bay Rftvuva

chignik Srinors Association m Concerned Ai#a "W Fishomten * Cook Ink/l Aquaculture Association  Coidova Dislrtel Fishermen Unltod
« GioundHdi Forum « K#n«J Peninsula Fltliei/neii‘a Association * Kodiak Regional AquaeuitutB Association
« Northern Southeast Regkjnai AqujcuttureAssooinlion « Old Harbor Fishamcn's Association

« Purs* Seine ve&sol Owners Association « Seafood Producer! Coonerativo
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Sent By: United Fishermen of Alaska; 907 463 2545; Mar-17-03  2:00PM; Page 2/2

» The proposed Emergency Order authority would allow the Commissioner to
supercede a regulation to allow harvesL for maximum sustained yield after hc/she
has weighed the other considerations, allocation, escapement, and other users.
The Commissioner cannot change an allocation plan. In summer 2000, the Kenai
River pink run of 10M fish went unharvested at significant economic loss to
fishermen, processors, and the state.

This piece of legislation is critical to stabilize the business environment so that
harvesters, processors, and supporting businesses can better plan their investments.

Your consideration of this bill is appreciated

Sincerely,

Thomas M. Gecmmell
Executive Director

Copy: Senator Tom Wagoner
Senator Ben Stevens
Senator Gary Stevens
Senator Fred Dyson
Senator Ralph Seekins
Senator Kim Elton
Senator Georgiana Lincoln



Sent By: United Fishermen of Alaska; 907 463 2545; Mar-17-03 12:13PM; Page

P.O. Box 762 « Kodiak « AK « 99615
Phone: (907) 486-6699 « Fax: (907) 486-7058 « Email: kodiak@united$3|mori.org

Dear Senators and Representatives,

This letter is in support of HB 70.

The power of Emergency Order (HO), is one of the powers of the ADF&Ci
commissioner that is greatly needed for sound and effective management of the
state’s fisheries resources. | urge you to pass this bill to insure that the
commissioner has all the tools needed to do the job you’ve given him.

Sincerel

Bruce Schactler, President
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NOTICE: This is subject to formal correction before
publication in the Pacific Reporter. Readers are
requested to bring errors to the attention of the Clerk
of the Appellate Courts, 303 K Street, Anchorage,
Alaska 99501, (907) 264-0607.
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CARL ROSIER, in hig official )
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Alaska Department of Fish and )
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and )
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Petition for Review from the Superior
Court of the State of Alaska, Second Judicial
District,

Nome, Richard H. Erlich, Judge.
Appearances: Michael A. D. Stanley,
Juneau, Alvin J. Ziontz and Marc D. Slonim,
Ziontz, Chestnut, Vamell, Berley and Slonim,

Seattle for Petitioners. T. Henry Wilson,
Assistant Attorney General, Anchorage, and
Bruce M. Botelho, Attorney General, Juneau,
for Respondents. Eric Smith, Anchorage, for
Respondents and Cross-Petitioners.

Before: Moore, Chief Justice,
Rabinowitz, Matthews, Compton and Eastaugh,
Justices.

COMPTON, Justice.

The Commissioner of the Department of Fish and Game
(Commissioner) presented a fisheries management proposal to the
Board of Fisheries (Board). The proposal was rejected. The
Commissioner then indicated that he intended to implement the
proposal by utilizing his emergency powers, notwithstanding the
Board's decision. The superior court enjoined the Commissioner
from using his emergency powers if based on information already
presented to the Board, but declined to enjoin him from using
those powers if based on newly developed information or events
occurring after the Board's rejection of his proposal. The

superior court also purported to authorize the governor to take



emergency action. We granted a petition and cross-petition for
review. See Alaska R. App. P. 402(a). We affirm the superior
court's order on the single issue remaining for determination.
I. FACTUAL AND PROCEDURAL BACKGROUND
A. FACTUAL HISTORY

The Board of Fisheries placed a cap on the number of
chum salmon incidentally caught in the False Pass commercial red
salmon fishery. 1 Residents of the Arctic-Yukon-Kuskokwim (AYK)
region rely on chum runs for winter food; the taking of chum is
an important aspect of the traditional subsistence lifestyle in
the area. The effect of the incidental chum harvest in the False
Pass fishery on the AYK chum returns has been a matter of
controversy and debate for years. See Peninsula Marketing Ass'n
v. State, 817 P.2d 917, 919-20 (Alaska 1991).

In 1982 and 1983 the incidental chum harvest in the
False Pass fishery was unusually high. In the mid-1980s, AYK
chum returns declined steadily. In response, the Board
promulgated a regulation closing the False Pass fishery when the
incidental harvest of chum reached a certain level. In 1986 the
chum level was capped at 400,000 fish. The cap was repealed for
the 1987 season, but reinstated at 500,000 for 1988 and 1989, and
600,000 for 1990 and 1991. In 1990, the Board also instituted

other restrictions to reduce the incidental chum harvest. The



cap was exceeded in 1991, with a chum harvest of 771,000. For
the 1992 season, the Board originally passed a variable chum cap,
but later amended the regulation to provide an overall cap of
700,000 chum, with additional restrictions to reduce the chum
harvest once 400,000 chum had been harvested. In adopting this
approach to the chum problem,
[t]he board found however, that the data

presented were insufficient to establish a

direct and biologically significant cause and

effect relationship between chum harvests in

the June fishery and depressed returns in

[the AYK area], in that reductions in the

June fishery would not be likely to produce

detectable increased [sic] in chums in the

depressed [AYK area].
The 700,000/400,000 cap was utilized during the 1992 and 1993
seasons. The decline in the AYK chum returns continued during
the early 1990s.

In 1993 there was a drastic and widespread decline in
the number of chum returning to the AYK area streams. At a
spinal non-regulatory meeting in December 1993, the Board
directed the Commissioner to prepare additional measures for
consideration at the Board's regular March 1994 meeting. At the
March meeting, the Commissioner recommended that the chum cap be
lowered to 300,000. The Board heard extensive public testimony
and considere i staff reports on the issue. It failed to adopt

the Commissioner's proposal.2



At this meeting the Board implemented other
conservation measures to preserve AYK chum stocks. In the False
Pass area, the Board eliminated the fixed opening date and
fishing periods, granting the Commissioner the authority to use
his emergency powers in this region. &quot;The department may open
the fishing season ... by emergency order to allow commercial
fishing when the ratio of sockeye salmon to chum salmon indicates
that chum salmon harvest will be minimized. The department shall
establish fishing periods by emergency order.&quot; 5 AAC 09.365(d).

Governor Walter J. Hickel then directed the
Commissioner to use his emergency powers to increase the chum
escapement into various river systems, notwithstanding the
Board's failure to adopt the Commissioner's proposal to lower the
chum cap.

B. PROCEDURAL HISTORY

On April 28, 1994, the Peninsula Marketing Association
and others (PMA) filed suit in superior court in Juneau to enjoin
the Commissioner from implementing the Governor's directive. The
Native Village of Elim and others (Elim) resurrected a suit they
had filed two years earlier in Nome, in which they sought to
enjoin the 1992 700,000/400,000 chum cap.

Elim filed a motion to consolidate the Nome suit with

the suit filed by PMA,; the motion was granted over PMA's



objection. Elim then filed a motion to enjoin (compel) the
Commissioner to implement the 300,000 chum cap he had recommended
to the Board. It requested expedited consideration of its

motion. PMA filed a motion for declaratory relief on its claims,

also requesting expedited consideration. Hearings on the motions

were held in Anchorage.

The court ruled from the bench on June 8, essentially

granting PMA the relief it had requested:

In this specific circumstance where the
Board has disagreed with the Commissioner's
conclusion, itis important to clarify his
emergency order authority.... Given the
full review of the conservation issues
presented to the Board in both December and
March meetings, the Commissioner is
prohibited from taking any action on the
[False Pass] fishery based upon the
information already presented. That does not
prevent the Commissioner from taking
emergency order authority on the [False Pass]
fishery based on some additional information
not available previously, and using the
information he already has. However, if all
the information available is only that which
was available at the Board meeting the
Commissioner is prohibited from taking
emergency order action.

In addition, the court sua sponte directed that the
guestion be submitted to the Governor for determination. The
court analogized the dispute between the Board and Commissioner
to that described in AS 16.05.270.3 The Governor responded by

lowering the chum cap to 350,000, although the Governor expressed



doubts concerning his power to do so.

PMA petitioned this court for review of the superior
court's order directing submission of the issue to the Governor
for determination. See Alaska R. App. P. 402(a). It also
requested &quot;an appropriate writ&quot; prohibiting the Governor from
implementing his decision to lov/er the chum cap to 350,000. Elim
filed a cross-petition for review, requesting that this court
vacate the injunction imposed on the Commissioner by the superior
court. Both parties filed emergency motions to obtain interim
relief. A single justice entered an order granting PMA's motion
to stay enforcement of the Governor's recommendation to lower the
chum cap to 350,000, and denying Elim's motion to stay the
injunction against the Commissioner. See Alaska R. App. P.
503(0. Elim sought full court reconsideration of the single
justice order. See Alaska R. App. P. 503(g). Full court
reconsideration was denied. The petition and cross-petition were
granted. See Alaska R. App. P. 402(b).
Il. DISCUSSION

We granted review on only two issues: (1) &quot;did the
superior court err in submitting the determination of the chum
cap to Governor Walter J. Hickel under AS 16.05.270?&quot; and (2)
&quot;did the superior court err in precluding Commissioner Carl J.

Rosier from employing his emergency powers under AS 16.05.060(a)



to a question which has been considered and resolved by the Board
of Fisheries by regulation, in the absence of significant new
facts?&quot;

Consideration of the first issue has been waived by the
parties. At oral argument the parties agreed that AS 16.05.270
only applies where the Board has delegated its rule-making
authority to the Commissioner, and later disagrees with the use
the Commissioner makes of this delegated authority. This was not
the situation presented to the superior court. Additionally, the
parties essentially did not brief the issue. &quot;[W]here a point is
given only a cursory statement in the argument portion of a
brief, the point will not be considered on appeal.&quot; Adamson
University of Alaska, 819 P.2d 886, 889 n.3 (Alaska 1991)
(citations omitted).4  Therefore, the sole issue before the
court is the scope of the Commissioner's emergency powers.

A. MOOTNESS

The issue presented is technically moot. However, we
accepted this petition and cross-petition because they fall under
the public interest exception to the mootness doctrine. In
applying the public interest exception we consider

(1) whether the disputed issues are
capable of repetition, (2) whether the
mootness doctrine, if applied, may repeatedly

circumvent review of the issues and, (3)
whether the issues presented are so important



to the public interest as to justify
overriding the mootness doctrine.

Hayes v. Chamey, 693 P.2d 831, 834 (Alaska 1985). These factors

are only guidelines; application of the exception is

discretionary with the appellate court. Peninsula Marketing

Ass'n v. State, 817 P.2d 917, 920 (Alaska 1991). The issue of

the Commissioner's emergency power over matters previously

considered by the Board will likely resurface and avoid review.

By the time the court reviews the Commissioner's use of emergency

power, the emergency is likely to be over. Conservation and

utilization of fish and game resources are important to the

public interest in Alaska. For these reasons we decided to hear

the merits of this case.5

B. THE ALASKA CONSTITUTION AND THE STATUTORY FRAMEWORK

The Alaska Constitution delegates to the Alaska State

Legislature (Legislature) the allocation of power between boards

and commissioners. &quot;The head of each principal department shall

be a single executive unless otherwise provided by law.&quot; Alaska

Const, art. Ill, 25 (emphasis added). &quot;When a board or

commission is at the head of a principal department ... its

members shall be appointed by the governor, subject to

confirmation by a majority of the members of the legislature . .

.,&quot; Alaska Const, art. Ill, 26.

Although Elim concedes that the Legislature



complete authority to allocate power within the departments, it
nonetheless argues that there is a preference for strong
department heads. It contends that those who drafted the Alaska
Constitution &quot;left the matter to the legislature to resolve, but
within the context of an overall preference to establish strong
departmental heads to administer programs.&quot; This preference is
not supported by proceedings of the Alaska Constitutional
Convention.6  Although the proposal at the Constitutional
Convention placing all regulatory and administrative power over
fish and game in a board was defeated, the result was not to
place the department head in a position of authority over this
board.

In reviewing debate at a constitutional convention, as
with any other law-making body, it is imperative to keep issues
separate. Although Elim provides a variety of quotations from
delegates to the Alaska Constitutional Convention to demonstrate
that the framers preferred strong department heads to boards,
these quotations are used out of context and come from debates
regarding different issues. Also, not one is an excerpt of a
discussion regarding how much authority commissioners would have
in relation to boaids or commissions.

Elim quoted Delegate McCutcheon as saying,

We are a group of citizenry here who

to



are, by and large, tired of rule by board.

It may have been necessary in a protection in
past years in order to eliminate too much
influence from an absentee governor, or one
appointed by absentees, in dominating our
Territorial affairs. We have created boards
for the purpose of getting away from
Washington, D.C., and controlling our own
affairs, but when we can elect our own
governor, he sets up his upper cabinet and
operates the government in conjunction with
the legislative branch. ... [I] am
absolutely opposed, predicated on experience
and analysis of this thing, that we strike
this particular thing.

This statement was made in opposition to an amendment that would
have deleted the requirement in article Ill, section 26 that the
appointment of an executive officer of a principal department be
subject to the approval of the governor. 3 Proceedings of the
Alaska Constitutional Convention (PACC) 2249 (Jan. 16, 1956).
McCutcheon made the quoted declaration because he wanted to
ensure that the responsibility for the departments being
established was affixed to the governor.

Delegate McNealy's comments, also quoted by Elim to
demonstrate the intent of the framers, relate to a wholly
different issue. Elim quotes Delegate McNealy:

Delegate McNealy accordingly forcefully

argued against mandating the conmussion form

of government on the ground that it should be

left to the legislature to decide &quot;if they

want to set up one commission, well and good,

or if they feel it is necessary to set up two

commissions under it, or under a principal
department head, or however they care to do



this &quot;

However, Delegate McNealy's comments do not support Elim’
position that the framers intended the Commissioner to be more
powerful than the Board. Delegate McNealy's comments were made
in opposition to a proposal, adopted in article in, section 22,
authorizing the Legislature to establish regulatory and quasi-
judicial agencies. 4 PACC 2508 (Jan. 18,1956). He was concerned
about combining rulemaking and enforcement powers in the same
body. All that Delegate McNealy's comments reveal is that the
framers intended to leave the structure of the department to the
Legislature.

Thus, Elim's argument that while the constitutional
convention delegates &quot;did not expressly reject the use of a
board, they remained concerned that any such board should be
placed within a principal department with a head who would be
accountable directly to the govemor&quot; is unpersuasive. The
discretion granted to the Legislature by article Ill, section 25
of the Alaska Constitution, belies the argument that the Alaska
Constitution evidences an overall preference for strong
department heads and, implicitly, for weak boards and
commissions. See 3 PACC 2203-11 (Jan. 14, 1956); 3PACC 2249-52
(Jan. 16,1956); 4 PACC 2502-22 (Jan. 18,1956). The authors of

the Alaska Constitution explicitly chose to leave the structure



of the department to the Legislature. Thus, the answer to the
question before us lies not in an analysis of constitutional
debate, but rather in the statutory framework.

C. STATUTORY FRAMEWORK - THE COMMISSIONER
DOES NOT HAVE VETO POWER OVER BOARD DECISIONS

The statutory structure of the Department reflects a
legislative objective: (1) to divide rule-making and
administrative authority, (2) to insure that fish and game
decisions are made by knowledgeable persons, and (3) to limit the
direct influence of the Governor on daily fish and game
management issues.
Responsibility for fi'heries management is divided
between the Commissioner an 1the Board. The Commissioner is
directed to &quot;control the department&quot; and &quot;manage, protect,
maintain, improve, and extend the fish ... resources of the
state&quot; and is vested with all &quot;necessary power to accomplish the
foregoing.&quot; AS 16.05.020. This is a broad grant of authority.
However, the statutory list of the specific powers and duties of
the Commissioner relates principally to administration and
budgeting. AS 16.05.050. The Board specifically is directed to
adopt regulations &quot;establishing open and closed seasons and areas
for the taking of fish&quot; and &quot;setting ... harvest levels.&quot; AS
16.05.251(2) &amp; (3).7

By statute, the Commissioner and the members of the

13



Board are expected to be knowledgeable and experienced in
fisheries protection and management. AS 16.05.010; AS
16.05.221(a). The Commissioner is appointed to a five-year term.
AS 16.05.010. The members of the Board serve staggered three-
year terms. AS 16.05.221(c). Appointed members must be approved
by the Legislature injoint session and can only be removed for
specified misconduct. AS 16.05.221; AS 16.05.280. These
protective measures were instituted to ensure that fisheries
decisions are made by knowledgeable persons based on their
independent judgment, rather than immediate political pressure.
Elim concludes from the constitution and statutory
structure of the Department that the Commissioner &quot;has
independent authority to regulate fishing on the basis of
emergency orders, either to implement the management plan or to
avoid a biological emergency that would arise should the
management plan ... be implemented.&quot;8 The State asserts that
the Commissioner has the power to issue two types of emergency
orders: (1) field orders, which implement but do not contradict
Board regulations; and (2) true emergency orders, which can be
used to address biological crises and may contravene Board
regulations. Neither Elim nor the State suggest that there is a
limitation on the Commissioner's power to declare a biological

emergency and overrule the Board. Both rely on the unconditional



language through which AS 16.05.060(a) conveys emergency power to
the Commissioner. &quot;This chapter does not limit the power of the
commissioner ... when circumstances require, to summarily open
or close seasons or areas or to change weekly closed periods on
fish or game by means of emergency orders.&quot; AS 16.05.060(a).
They point out that the Commissioner's other emergency powers are
explicitly limited in AIS 16.05.060(b). &quot;The commissioner. . .
may, under criteria adopted by the Board of Fisheries, summarily
increase or decrease sport fish bag limits or modify methods of
harvest for sport fish by means of emergency orders.&quot; AS
16.05.060(b) (emphasis added).

Although both PMA and Elim emphasize the difference in
the language used in AS 16.05.060(a) and AS 16.05.060(b), their
conclusions about the meaning of this dissimilarity are
disparate. Underithe interpretation advocated by Elim and the
State, the Commissioner would possess the authority to implement
regulations even when the Board had expressly rejected those
regulations. This in effect would give the Commissioner a veto
over the Board.

The Commissioner's emergency oowers do not explicitly
include any veto over Board decisions.9 Under both subsections
of AS 16.05.060, any veto power must be implied. However,

implication of such a grant of power to the Commissioner would

15"



eviscerate powers explicitly granted to the Board under AS
16.05.251. The Legislature's goal would be frustrated. Because
the Commissioner could veto any act taken by the Board, the Board
would become a mere rubber stamp or advisory body for the
Commissioner.

Stated differently, rules of statutory construction do
not permit an interpretation of AS 16.05.060 which effectively
nullifies the explicit grant of power to the Board under AS
16.05.251. Implying a grant of veto power to the Commissioner
under AS 16.05.060 would have just that effect. &quot;A statute
should be construed so that effect is given to all its
provisions, so that no part will be inoperative or superfluous,
void or insignificant.&quot; 2A Norman J. Singer, Sutherland
Statutory Construction 46.06 (5th ed. 1992) (citations
omitted). Inferring a broad veto power would make superfluous
the detailed provisions dividing power and authority within the
Department. See AS 16.05.050; AS 16.05.241; AS 16.05.251. It
would make insignificant the statutory device for resolving
disagreements between the Board and the Commissioner. AS
16.05.270. Indeed, it would seem to make inoperative the entire
concept of the Board delegating its regulatory powers.

We conclude that the superior court correctly

identified the Commissioner's emergency powers and the limits on
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those powers. This holding does not impact the Commissioner's
authority to exercise his emergency powers in a true biological
emergency. However, it does circumscribe his ability to override
the Board's decisions where he is relying on evidence already

presented to and reviewed by the Board.

D. THE BOARD MADE A FINAL DETERMINATION TO NOT
LOWER THE CHUM CAP FOR THE 1994 SEASON

As we have concluded that the Commissioner does not
have the authority to effectively veto a decision of the Board,
the only question left to address is whether the Board officially
decided not to lower the chum cap in accordance with the
management plan submitted by the Commissioner. According to the
superior court, the Board &quot;explicitly voted to reject the
Commissioner's proposal.&quot; PMA agrees with this characterization. 10
However, Elim argues that &quot;since there was no vote by four
members of the Board on this matter, there was no formal decision
by the Board.&quot; The State appears to concede that the Board made
a decision.

Elim correctly argues that AS 16.05.320 requires that
&quot;a majority of the full board membership is required to carry all
motions, regulations, and resolutions.&quot; AS 16.05.320. Thus, a
vote of three to two would not have sufficed to have carried the

Commissioner's proposal. However, where an amendment is offered



and it does not receive the required number of votes, and then
the proposal as a whole is voted on and is approved by the
requisite majority, a decision has been made to reject the
amendment. See Robert's Rules of Order Newly Revised 12 (Sth
ed. 1990). The Board may have voted three to two to deny the
chum cap reduction, but it voted five to zero to approve the
management plan for the 1994 False Pass fishery without a chum
cap reduction. Thus, we agree with the superior court that there
was a decision by the Board to reject the Commissioner's
proposal. If the Commissioner were to institute such a chum cap,
based solely on the information he had already presented to the
Board, he would be vetoing the Board's decision not to reduce the
chum cap.
M. CONCLUSION
We AFFIRM the superior court's decision and hold that

the Commissioner may not use his emergency powers to implement a
fisheries management program already considered and rejected by
the Board, in the absence of newly developed information or
events occurring after the Board's decision.

1 The parties refer to this fishery variously as the
False Pass fishery, the June fishery, and the Area M fishery. To
avoid confusion, we will refer to this as the False Pass fishery.

2 The Board consists of seven members. To enact or amend

a regulation, four members of the Board must vote for the
measure. AS 16.05.320. Prior to voting on this proposal, the

id



Board Chair had di:".qualified two Board members.
The Commissioner's proposal failed with three votes for
and two against. After reconsideration, one Board member changed
his vote from for to against; again the proposal failed, this
time with two votes for and three against.
3 Alaska Statute 16.05.270 provides:

For the purpose of administering AS
16.05.251 and 16.05.255, each board may
delegate authority to the commissioner to act
in its behalf. If there is a conflict
between the board and the commissioner on
proposed regulations, public hearings shall
be held concerning the issues in question.
If, after the public hearings, the board and
the commissioner continue to disagree, the
issue shall be certified in writing by the
board and the commissioner to the governor
who shall make a decision. The decision of
the governor is final.

4 Elim declined to address the issue, except to note that
the superior court utilized AS 16.05.270 only by analogy and did
not purport to be operating under its letter. The State concedes
that the statute applies only when the Commissioner operates
&quot;under a specific delegation of rule-making authority from the
Board.&quot; There was no such delegation in the present case. PMA
throughout its brief and oral argument opposed the superior
court's use of the statute to submit the issue to the Governor.

5 In Peninsula Marketing Ass'n v. State, 817 P.2d 917
(Alaska 1991), we discussed the application of the mootness
doctrine to disputes about the False Pass fishery. In that case,
PMA challenged (1) the reasonableness and constitutionality of
the 1988 chum cap of 500,000 fish, and (2) the Board's statutory
power to set the cap. In the second argument, PMA asserted that
the statutory authority to &quot;establish criteria for the allocation
of fishery resources among personal use, sport, and commercial
fishing&quot; did not give the Board the power to allocate fishery
resources between two or more commercial uses. Peninsula
Marketing, 817 P.2d at 920; see AS 16.05.251(e). PMA
distinguished between inter-group and intra-group allocations.
We held that this second argument, although technically moot, met
the requirements of the public interest exception. We held that
the first argument, the challenge to the level of the cap, was
moot and did not meet these requirements. Id. at 920.

/61



6 Itis atime honored practice to review debate at a
constitutional convention to interpret constitutional provisions.
Similarly, legislative history is reviewed in interpreting
statutes. However, Elim takes these practices a step beyond
their ordinary application. It has reviewed debate at the Alaska
Constitutional Convention to interpret the Legislature's intent
when it enacted statutes establishing the structure of the
Department of Fish and Game. Elim provides no authority to
support this analytical framework which transfers the intent of
one body to the product of another body.

7 &quot;For purposes of the conservation and development of
the fishery resources of the state, there is created the Board of
Fisheries . . ..&quot; AS 16.05.2.21(a). The Board's powers are
regulatory. &aquot;The boards have regulation-making powers as set out
in this chapter, but do not have administrative, budgeting, or
fiscal powers.&quot; AS 16.05.241. It may regulate, in accordance
with AS 44.62 (Administrative Procedure Act) almost every aspect
of fishing: fish reserves, open and closed seasons, quotas or bag
limits, means and methods by which fish can be taken, classifying
types of fishing, etc. AS 16.05.251(a).

8 The Commissioner's emergency powers under AS 16.05.060
do not explicitly grant the Commissioner the authority to veto
actions taken by the Board. The single justice order entered on
July 15, 1994, upheld the superior court's stay of the
Commissioner's use of his emergency powers based on an analysis
of the statutory framework of the Department. The single justice
concluded:

The Board has the rule-making authority
for fisheries policy in the Department. The
Commissioner is empowered to effectuate these
policies. The emergency powers granted to
the Commissioner do not give the Commissioner
a veto over the action of the Board. This
would be contrary to the statutory structure
and purpose of the Department... . [T]he
Commissioner's emergency powers to close a
fishery may be invoked only when new evidence
or events reveal a threat to the resource and
there is insufficient time for a formal
regulatory response by the Board.

9 PMA cites Kenai Peninsula Fisherman's Cooperative Ass'n



v. State, 628 P.2d 897 (Alaska 1981), for this proposition. In

that case, the Board and Commissioner together sought the same
result. The court's conclusion that &quot;the Commissioner may use
the emergency order process to implement a properly adopted
management policy&quot; does not necessarily mean that the
Commissioner may only use his emergency powers in conformity with
the Board's decision. See id. at 907. In that case the court

simply did not address the issue of a dispute between the Board

and the Commissioner.

10 PMA submitted unsigned &quot;draft findings&quot; from the
Board's March meeting which support the conclusion that the Board
explicitly rejected the lower chum cap. Attached was an
affidavit from Executive Director of the Board support section of
the Alaska Department of Fish and Game, Laird Jones stating that
the draft findings had been &quot;approved&quot; by four members and would
be &quot;adopted&quot; at the October 1994 meeting. Elim objects to the
use of this document because (1) one of the approving members was
disqualified and another member &quot;has since failed to be confirmed
by the Legislature,&quot; and (2) &quot;neither the State nor PMA relied on
the draft&quot; before the superior court. Elim cites no authority on
these points. The State does not object to use of the draft
findings. It is clear from the transcript of the Board's March
1994 meeting that the Board considered a number of conservation
options and that they failed to adopt the Commissioner's
suggested limit. As we do notneed to rely on the draft
findings, we need not address Elim's concerns about the validity
of these documents.



5 AAC 96.625. Joint board petition policy

Statute text

(@) Under AS 44.62.220 , an interested person may petition an agency, including the
Boards of Fisheries and Game, for the adoption, amendment, or repeal of a regulation.
The petition must clearly and concisely state the substance or nature of the regulation,
amendment, or repeal requested, the reason for the request, and must reference the
agency's authority to take the requested action. Within 30 days after receiving a petition,
a board will deny the petition in writing, or schedule the matter for public hearing under
AS 44.62.190 - 44.62.210, which require that any agency publish legal notice describing
the proposed change and solicit comment for 30 days before taking action. AS 44.62.230
also provides that if the petition is for an emergency regulation, and the agency finds that
an emergency exists, the agency may submit the regulation to the lieutenant governor
immediately after making the finding of emergency and putting the regulation into proper
form.

(b) Fish and game regulations are adopted by the Alaska Board of Fisheries and the
Alaska Board of Game. At least twice annually, the boards solicit regulation changes.
Several hundred proposed changes are usually submitted to each board annually. The
Department of Fish and Game compiles the proposals and mails them to all fish and
game advisory committees, regional fish and game councils, and to over 500 other
interested individuals.

(c) Copies of all proposals are available at local Department of Fish and Game offices.
When the proposal books are available, the advisory committees and regional councils
then hold public meetings in the communities and regions they represent, to gather local
comment on the proposed changes. Finally, the boards convene public meetings, which
have lasted as long as six weeks, taking department staff reports, public comment, and
advisory committee and regional council reports before voting in public session on the

proposed changes.

(d) The public has come to rely on this regularly scheduled participatory process as the
basis for changing fish and game regulations. Commercial fishermen, processors, guides,
trappers, hunters, sport fishermen, subsistence fishermen, and others plan business and
recreational ventures around the outcome of these public meetings.

(e) The Boards of Fisheries and Game recognize the importance of public participation in
developing management regulations, and recognize that public reliance on the
predictability of the normal board process is a critical element in regulatory changes. The
boards find that petitions can detrimentally circumvent this process and that an adequate
and more reasonable opportunity for public participation is provided by regularly
scheduled meetings.



(0 The Boards of Fisheries and Game recognize that in rare instances circumstances may
require regulatory changes outside the process described in (b) - (d) of this section.
Except for petitions dealing with subsistence hunting or fishing, which will be evaluated
on a case-by-case basis under the criteria in 5 AAC 96.615(a), it is the policy of the
boards that a petition will be denied and not scheduled for hearing unless the problem
outlined in the petition justifies a finding of emergency. In accordance with state policy
expressed in AS 44.62.270 , emergencies will be held to a minimum and are rarely found
to exist. In this section, an emergency is an unforeseen, unexpected event that either
threatens a fish or game resource, or an unforeseen, unexpected resource situation where
a biologically allowable resource harvest would be precluded by delayed regulatory
action and such delay would be significantly burdensome to the petitioners because the

resource would be unavailable in the future.

History

History: Eff. 9/22/85, Register 95; am 8/17/91, Register 119; readopt 5/15/93, Register
126

Annotations
Authority: AS 16.05.251
AS 16.05.255

AS 16.05.258

Editor's note: At its November 1-7, 1992 meeting, the Joint Board of Fisheries and
Game readopted 5 AAC 96.625 in its entirety, without change, under ch. 1, SSSLA 1992
(the 1992 subsistence law), which repealed and reenacted AS 16.05.258 .



§ 16.05.060

Fish and Game

Sec. 16.05.060. Emergency orders, (a) This chapter does not limit the power ofthe
commissioner or an authorized designee, when circumstances require, to summarily open
or close seasons or areas or to change weekly closed periods on fish or game by means of

emergency orders.

(b) The commissioner or an authorized designee may, under criteria adopted by the
Board of Fisheries, summarily increase or decrease sport fish bag limits or modify
methods of harvest for sport fish by means of emergency orders.

(© An emergency order has the force and effect of law after field announcement by the
commissioner or an authorized designee. An emergency order adopted under this section
IS not subject to AS 44.62 (Administrative Procedure Act). (8 12 art | ch 94 SLA 1959; am

§ 1ch 4 SLA 1963; am § 1ch 78 SLA 1989)

Revisor’s notes. — Section 1, ch. 78, SLA 1989
added a new subsection (b) to this section. The new
subsection contained the sentence set out above as (b)
and two other sentences which duplicated the second
and third sentences ofthe section as it existed before
the amendment. When incorporating the 1989 amend-
ment into this section, the first sentence of the exist-
ing text was designated as (a), and the second and
third sentences were designated as (c). The second
and third sentences of 8 1, ch. 78, SLA 1989 were not
codified.

Effect of amendments. — See the revisor's note.

Opinions of attorney general. — There is no
reason why the Department of Fish and Game could
not issue different categories of emergency orders
under this section in cases of, for example, true
biological emergency, and possible "field” orders for
other situations, although it would be advisable to
adopt a regulation describing how the department
intends to apply this section. Also, it probably would
be advisable for clarity’s sake to include the statutory
cite in the title of the order — “AS 16.05.060 emer-
gency order”and "AS 16.05.060 field order.” July 27,
1989 Op. Atfy Gen.

NOTES TO DECISIONS

Effect of orders. — Authorized by this section,
emergency closure orders have the force and effect of
law. F/V Am. Eagle v. State, 620 P.2d 657 (Alaska
1980), appeal dismissed, 454 U.S. 1130,102 S. Ct. 985,
71 L. Ed. 2d 284 (1982).

Vagueness of order. — An emergency order clos-
ing a shellfish district was not in terms so vague that
men of common intelligence must necessarily guess at
its meaning and differ as to its application, in viola-
tion of the due process rights of a fishing vessel's
owners. F/VV Am. Eagle v. State, 620 P,2d 657 (Alaska
1980), appeal dismissed, 454 U.S. 1130,102 S. Ct. 985,
71L. Ed. 2d 284 (1982).

Area closures. — This section does not prohibit
the closure of an entire statistical area of king crab
stocks or district thereof. F/V Am. Eagle v. State, 620
P.2d 657 (Alaska 1980), appeal dismissed, 454 U.S.
1130,102 S. Ct. 985, 71 L. Ed. 2d 284 (1982).

Use to enforce resource management plan. —
If the Board of Fisheries properly adopted a plan for
the management of state fishery resources, the Com-
missioner of Fish and Game could enforce that policy

through the emergency order process. Kenai Penin-
sula Fisherman's Coop. Ass v. State, 628 P2d 897
(Alaska 1981).

Selective closures. — The Commissioner of Fish
and Game may use the emergency order process to
close down one type of fishery and not another in order
to implement a policy establishing priorities of use.
Kenai Peninsula Fisherman’s Coop. Assh v. State, 628
P.2d 897 (Alaska 1981).

Veto power. — The Commissioner of the Depart-
ment of Fish and Game does not have the authority to
effectively veto a decision of the Board of Fisheries.
Peninsula Mktg, Ass’n v. Rosier, 890 P.2d 567 (Alaska
1995),

Duty to use reasonable care. — The Alaska
Department of Fish and Game does not owe commer-
cial or subsistence fishermen an actionable duty to use
reasonable care in fisheries data collection and man-
agement. Mesiar v. Heckman, 964 P.2d 445 (Alaska
1998).

Cited in Jensen v. Goresen, 881 P.2d 1119 (Alaska
1994).

Sec. 16.05.035. Application extension, (@) The commissioner shall extend the time
and dates during which application may be made for fish or game registration if the

commissioner finds that

(1) the conservation and management of the fish or game resource will not be affected

adversely; and

(2) the failure to timely apply is the result of excusable neglect.

(b) The fee for an extension granted under this section is $45.

(© As used in this section, "excusable neglect” does not include unfamiliarity with or
ignorance ofapplicable laws and regulations. In order to show excusable neglect, a person
must have demonstrated, before the registration deadline, an intent to harvest fish or
game. (8 2 ch 196 SLA 1970; am § 1 ch 105 SLA 1977)
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Resources Committee considered SENATE BILL NO. 74

SB 74 DISCHARGE PREVENTION & CONTINGENCY PLANS

"An Act extending the renewal period for oil discharge prevention and contingency plans; and providing for an
effective date."

and recommends: Senate BiIll:
L pg same title.

[XI be replaced with cSs 7 *f ( Kc,-> ) [ ] new title

House Bill:

[ 1 same title
[ j technical title
[ j new: SCR #

[ 1] adopt previous CS ( )

[ ] attached amendment(s)

[ ] adopt Letter of Intent by Committee
[ ] further referral to Committee
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Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: J
2003 LEGISLATIVE SESSION Bill Version: SB 74
(S) Publish Date: 2/19/03
Revision Date/Time (Note if correction): Dept. Affected:  Environmental Conservation
Title Cplan Renewal BRU Spill Prevention and Response
Component Industry Preparedness &
Sponsor Governor Murkowski Pipeline Operations
Requester Resources Component No. 1922
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005  FY 2006  FY 2007  FY 2008  FY 2009
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES [ |
CHANGE IN REVENUES ( ) I !
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 00 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 00 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any currentyear (FY2003) cost; 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: |
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
This hill changes the time between ail sill contingency plan approvals from the current three years to five

years. Plans are required of operators of ail terminals, pipelines, exploration and production fecilities, al
tank vessels, nontank vessels, ail barges, and railroad tank cars.

This hill furthers the goal of oemit streamlining and complements inftiatives currently being undertaken by
DEC toshiftemphasis away from the administrative review and approval process, which can often
become bogged down in legal and adjudicatory challenges from third parties, to actual inspection and
verification of response caubility, which falls under the purview of DEC"s enforcement authority.

Continued on Page 2

Prepared by:  Larry Dietrick, Director Phone 465-5250
Division Spill Prevention and Response Date/Time 2/11/03 4:49 PM
Approved by:  Kurt Fredriksson Date 2/11/2003
Agency Department of Environmental Conservation

(Revised 92002 OVB) Page 1 of 2_



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 74 #1

2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION
Continuation from Page 1

The application, review and approval process for oil sill prevention and contingency plans has become
unnecessarily burdensome to applicants and DEC. The ability to prevent and respond to spillswill be
improved by increasing the capacity to conduct on-site regulated fecility and vessel inspections, sl drills
and exercises, technical assistance, and interaction with regulated operators to enhance response

preparedness.

The hill supports the Governor"s goal of fostering clarity and certainty through clear and consistently
applied industry requirements and providing a stable and predictable permitting process.

(Rovisod /2002 OVB) Page 2 of_2
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Amendment

OFFERED IN THE SENATE RESOURCE
COMMITTEE BY
TO: SB74
Page 1, following line 10:

Insert a new bill section to read:

** Sec. 2 The uncodified law of the State of Alaska is amended by adding a new section
to read:

TRANSITION. Notwithstanding any contrary provision of AS 46.04, including the
review procedures in AS 46.04.030, and the regulations adopted under AS 46.04, the expiration
date of an oil discharge prevention and contingency plan approved by the Department of
Environmental Conservation before the effective date of this Act shall be extended for two years,
or for a shorter period if a shorter period is requested by the holder of the approved plan, if

(1) the plan is still in effect on the day before the effective dale of this Act; and
(2) the Department of Environmental Conservation has not given a notice of

violation of AS 46.04.030 to the holder of the plan that has not been corrected to the satisfaction

of the Department of Environmental Conservation.

Renumber remaining sections accordingly.



Alaska State Legislature

Senate Resources Committee
Senator Scott Ogan, Chair

Senator Fred Dyson

Senator Kim Elton State Capitol, Room 103
Senator Georgianna Lincoln Juneau, AK. 99801-1182
Senator Ralph Seekins Phone: (907) 465-4907
Senator Ben Stevens Fax: (907) 465-3265
Senator Tom Wagoner

Memorandum
DATE: February 26, 2003
TO: All Senate Resources Committee Members
FROM: Senator Scott Ogan 2

Chairman, Senate Resources Committee

RE: SB 74 Discharge Prevention & Contingency Plans

Attached you will find additional information for SB 74 which was heard in
committee on Monday and will be heard again March 3rd New proposed
amendment language is attached along with the original amendment, the
amendment to the amendment and a copy of the bill.

Please bring your existing bill packet to Monday's meeting.



Amendment

OFFERED IN THE SENATE RESOURCE
COMMITTEE BY
TO: SB74
Page 1, following line 10:

Insert a new hill section to read:

** Sec. 2 The uncodified law of the State of Alaska is amended by adding a new section
to read:

TRANSITION. Notwithstanding any contrary provision of AS 46.04, including the
review procedures in AS 46.04.030, and the regulations adopted under AS 46.04, the expiration
date of an oil discharge prevention and contingency plan approved by the Department of
Environmental Conservation before the effective date of this Act shall be extended for two years,
or for a shorter period if a shorter period is requested by the holder of the approved plan, if

(1) the plan is still in effect on the day before the effective date of this Act; and
(2) the Department of Environmental Conservation has not given a notice of

violation of AS 46.04.030 to the holder of the plan that has not been corrected to the satisfaction

of the Department of Environmental Conservation.

Renumber remaining sections accordingly.
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fowx'h) A

Lines 5-9:

TRANSITION: (a)Notwithstanding any contrary provision ofAS 46.04,
including the review procedures in AS 46.04.030, and the regulations
adopted under AS 46.04, the expiration date of an oil discharge prevention
and contingency plan approved by the Department of Environmental

Conservation before the effective date of this Artyvilfbe extended for two

years, if

Lines 15-16. Delete paragraph (b).
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AMENDMENnN T

OFFERED IN THE SENATE RESOURCE BY.
COMMITTEE
TO: SB74

1 Page 1, following line 10:

2 Insert a new bill section to read:

3 "* Sec. 2. The uncodified law of the State of Alaska is amended byadding anew
4 section to read:

5 TRANSITION, (a) Notwithstanding any contrary provision of AS 46.04,
6 including the review procedures in AS 46.04.030, and the regulations adopted under
7 AS 46.04, the Department of Environmental Conservation may extend, up to an
8 additional two years, the expiration date of an oil discharge prevention and contingency
9

plan approved by the department before foe effective date of this Act, if

10 (1) foe plan is still in effect on foe day before foe effective date of this Act;
11 and
12 (2) foe Department of Environmental Conservation has not given notice of

13 violation of this chapter to foe holder of foe plan that has not been corrected to foe
14 satisfaction of foe Department of Environmental Conservation.

15 (b) The Department of Environmental Conservation may adopt regulations under
16 AS 44.62 to implement this section.

17

18 Renumber remaining sections accordingly.
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