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been and will not be consumed in this state.

(b) A refund or credit under (a) of this section may not be allowed for stamps 

affixed to cigarette packages in violation of this chapter or AS 45.53.Sec. 43.50.600. Stamps prohibited on cigarette packages not complying with federal and state laws. A licensee or the licensee's authorized agent or designee 

may not affix a stamp to a cigarette package if the cigarettes

(1) may not be acquired, held, owned, imported, possessed, sold, or 

distributed in this state under AS 43.50.400; or

(2) are not in compliance with other state or federal laws.Sec. 43.50.610. Unstamped cigarettes as contraband; seizure. Unstamped 

cigarettes found in this state are contraband and may be seized by the commissioner or 

an agent or employee of the commissioner or by any peace officer of the state, unless

(1) the cigarettes are

(A) in the possession of a licensee or are in transit from outside

the state and are consigned to a licensee; and(B) in the original and unopened shipping container; or

(2) possession of the unstamped cigarettes is not a violation of this

chapter.Sec. 43.50.620. Forfeiture and destruction of seized cigarettes. Cigarettes 

seized under AS 43.50.500 - 43.50.700 are forfeited to the state. After notice and an 

opportunity for a hearing, the commissioner shall destroy the cigarettes forfeited under 

this section.Sec. 43.50.630. Monthly reports; records retention; inspection of records.
(a) On or before the last day of each calendar month, a licensee shall file the 

following information for each place of business with the department, on a form or in 

a format prescribed by the department:

(1) the quantity and brands of cigarettes manufactured, imported, 

acquired, or sold in the state during the preceding calendar month;

(2) the number and dollar amount of stamps

(A) purchased during the preceding calendar month;(B) affixed to cigarette packages during the preceding calendar

CSSB 168( ) -12-
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31

month;

(C) not affixed to cigarette packages and on hand at the end of 

the preceding calendar month; and

(D) refunded or credited to a licensee under AS 43.50.590; and

(3) any other information that the department requires to carry out its

duties under this chapter.

(b) If a licensee ceases to manufacture, import, acquire, or sell cigarettes in 

this state, the licensee shall immediately file the form required under (a) of this section 

with the department, for the period ending with the cessation.

(c) All statements and other records required by AS 43.50.500 - 43.50.700 

must be

(1) in a form or format prescribed by the department;

(2) preserved by a licensee for a period of three years; and

(3) available for inspection at any time upon oral or written demand by 

the department or its authorized agent.

(d) A summary of information filed under (a) of this section shall be prepared 

by the department and released to the public upon request.

Sec. 43.50.640. Misconduct involving unstamped cigarettes or stamps in 

the first degree, (a) A person commits the crime of misconduct involving unstamped 

cigarettes or stamps in the first degree if the person

(1) with reckless disregard that the cigarettes are unstamped

(A) sells or distributes 1,000 or more unstamped cigarettes in a 

single transaction;

(B) owns or possesses 1,000 or more unstamped cigarettes with 

the intent to sell; or

(C) acquires, holds, transports, imports, or possesses 10,000 or 

more unstamped cigarettes; or

(2) with reckless disregard that the stamp was previously affixed to 

another cigarette package;

(A) affixes a previously used stamp to a cigarette package; or

(B) possesses, sells, or distributes a previously used stamp.
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(b) Misconduct involving unstamped cigarettes or stamps in the first degree is 

a class C felony.

Sec. 43.50.650. Misconduct involving unstamped cigarettes o r stam ps in

the second degree, (a) A person commits the crime of misconduct involving

unstamped cigarettes or stamps in the second degree if the person

(1) with reckless disregard that the cigarettes are unstamped

(A) sells or distributes at least one but less than 1,000

unstamped cigarettes in a single transaction;

(B) owns or possesses at least one but less than 1,000

unstamped cigarettes, with intent to sell; or

(C) acquires, holds, transports, imports, or possesses at least 

one but less than 10,000 unstamped cigarettes; or

(2) is not licensed under this chapter or otherwise authorized by the 

department to possess stamps and possesses a stamp that is not affixed to a cigarette 

package.

fb) Misconduct involving unstamped cigarettes or stamps in the second degree 

is a class A misdemeanor.

Sec. 43.50.660. Construction of criminal statutes, (a) The provisions of 

AS 11.16, AS 11.81.600, 11.81.610, and 11.81.900 apply to AS 43.50.640 and 

43.50.650.

(b) For puiposes of AS 43.50.640 and 43.50.650, display of cigarettes by a 

person, or possession other than in the original and unopened shipping container of 

cigarettes by a person who holds a business license endorsement under AS 43.70.075, 

is prima facie evidence of possession with intent to sell cigarettes. In this subsection, 

"display" means to openly exhibit.

Sec. 43.50.670. Unauthorized transfer of unaffixed stamps, (a) A licensee 

may not sell, exchange, or otherwise transfer stamps not affixed to a package of 

cigarettes in accordance with this chapter to another person without the prior written 

approval of the department.

(b) After notice and opportunity for a hearing, the department may assess a 

civil fine of not less than $1,000 nor more than $10,000 for a violation of (a) of this

WORK DRAFT WORK DRAFT 23-LS0863VH
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section. The fine assessed is in addition to any other penalty available under the law.

Sec. 43.50.700. Definitions. In AS 43.50.500 - 43.50.700, unless the context 

otherwise requires,

(1) "affiliated licensees" means two or more licensees in which the

same person holds, directly or indirectly, at least a 50 percent ownership interest;

(2) "carton" means a box or container originating from the

manufacturer that contains packages of that manufacturer's cigarettes;

(3) "cigarette" has the meaning given in AS 43.50.170;

(4) "licensee" means a person licensed by the department under 

AS 43.50.010 or 43.50.035 to sell, distribute, purchase, possess, or acquire cigarettes;

(5) "package" means the individual packet, box, or other container,

originating from the manufacturer, in which retail sales of cigarettes are normally 

made or intended to be made; "package" does not include containers that are cartons, 

cases, bales, or boxes that contain packages of cigarettes;

(6) "person" has the meaning given in AS 43.50.170;

(7) "shipping container" means the case, box, parcel, or other container 

in which cartons or packages of cigarettes are placed for shipment or transportation 

from one place to another; "shipping container" does not include a package in which 

retail sales of cigarettes are normally matte or intended to be made;

(8) "stamp" means a stamp or other indicium that is

(A) printed, manufactured, or made under authorization of the 

department under this chapter;

(B) issued, sold, or circulated by the department; and

(C) used to pay the cigarette taxes levied under this chapter;

(9) "unstamped cigarettes" means a package containing cigarettes that 

is not affixed with the stamp required by AS 43.50.500 - 43.50.700.

* Sec. 16. AS 43.50.080 is repealed.

* Sec. 17. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

TRANSITION: REGULATIONS. Notwithstanding sec. 20 of this Act, the

Department of Revenue may immediately proceed to adopt regulations necessary to

-15-
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1 || implement the changes made by this Act. The regulations take effect under AS 44.62

2 || (Administrative Procedure Act), but not before the effective date of the respective statutory

3 || changes.

4 || :i: Sec. 18. The uncodified law of the State of Alaska is amended by adding a new section to

5 || read:

6 II TRANSITION: ACTIVITIES INVOLVING UNSTAMPED CIGARETTES

7 1 THROUGH MARCH 31, 2004. (a) Notwithstanding the requirements of AS 43.50.500 - 

S II 43.50.700, enacted by sec. 15 of this Act, a person may acquire, hold, own, import, possess, 

9 || sell, distribute, or consume unstamped cigarettes in this state on or after January 1, 2004, and

10 || ori or before March 31, 2004, if the cigarettes were in this state before January 1, 2004.

11 || (b) In this section, "unstamped cigarettes" has the meaning given in AS 43.50.700,

12 II enacted by sec. 15 of this Act.

13 II * Sec. 19. Section 17 of this Act takes effect immediately under AS 01.10.070(c).

14 II :|! Sec. 20. Except as provided in sec. 19 of this Act, this Act takes effect January 1, 2004.
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D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M April 15,2003

SUBJECT: Importation and sale o f cigarettes CSSB 168 ( )  Draft Version "H"

TO: Senator Con Bunde 
Attn: Jane

FROM: Michael F. Ford 
Legislative Counsel

You have requested a sectional summary o f the above-described bill.

As a preliminary matter, note that a sectional summary o f a bill should not be considered 
an authoritative interpretation o f the bill and the b ill itself is the best statement o f its 
contents. I f  you would like an interpretation o f the b ill as it may apply to a particular set 
o f circumstances, please advise.

Section 1. Amends existing provisions o f law relating to wholesaler-distributor licenses.

Section 2. Amends existing provisions o f law relating to expiration o f certain licenses 
for cigarette sales.

Section 3. Amends existing provisions o f law relating to suspension or revocation or 
refusal to renew certain licenses for cigarette sales.

Section 4. Adds a definition o f "licensee" for purposes o f suspension or revocation or 
refusal to renew certain licenses for cigarette sales.

Section 5. Requires that the cigarette tax imposed under AS 43.50.090 be paid by the use 
o f stamps as provided under AS 43.50.500 - 43.50.695.

Section 6. Amends existing provisions o f law relevant to unlicensed possession or sale 
o f cigarettes.

Section 7. Imposes restrictions and penalties on shipping or transporting cigarettes, 
applicable to both licensees and nonlicensed persons.Section 8. Amends certain provisions o f law relevant to cigarette sales records.



Senator Con BundeApril 15, 2003Page 2
Section 9. Amends the definition of "person" to include a limited liability company for 
purposes o f AS 43.50.010 - 43.50.190.

Section 10. Adds certain definitions applicable to AS 43.50.010 - 43.50.190.

Section 11. Specifies that the penalties in AS 43.50 apply to the tax imposed under 
AS 43.50.190.

Section 12. Provides that for a license issued under AS 43.50.320, the department can 
refuse to renew the license as provided under AS 43.50.070.

Section 13. Provides for tax credits and refunds applicable to the tax imposed under 
AS 43.50.300.

Section 14. Adds certain definitions applicable to AS 43.50.010 - 43.50.190.

Section 15. Adds new sections relating to cigarette tax stamps as follows:

Sec. 43.50.500 - Requires licensees to pay certain cigarette taxes by use of stamps.
Sec. 43.50.510 - Adds provisions relating to design and use of cigarette tax stamps.
Sec. 43.50.520 - Requires stamps be affixed before sale, distribution or consumption of 
cigarettes.
Sec. 43.50.530 - Requires the Department of Revenue to furnish stamps to licensees and 
allows agreements with financial institutions for sale of stamps.
Sec. 43.50.540 - Adds provisions relating to sale of stamps, including sales location, 
price, title of stamps, and loss, desti action, or theft of stamps.
Sec. 43.50.550 - Adds provisions relating to deferred payment of stamps.
Sec. 43.50.560 - Adds provisions relating to suspension of the privilege to purchase
stamps on a deferred basis.
Sec. 43.50.570 - Specifies that a licensee who pays for stamps must also pay interest.
Sec. 43.50.580 - Adds provisions relating to possession of unstamped cigarettes.
Sec. 43.50.590 - Adds provisions relating to refunds or credits for unused stamps and 
for unsalable, destroyed, or certain returned cigarette packages.
Sec. 43.50.600 - Prohibits stamps on cigarette packages not in compliance with federal 
and state law.
Sec. 43.50.610 - Allows the state to seize certain unstamped cigarettes.
Sec. 43.50.620 - Provides for forfeiture and destruction of contraband cigarettes.
Sec. 43.50.630 - Adds provisions relating to importation, distribution, and sale of
cigarettes, including monthly reports, and records inspection.
Sec. 43.50.640 - Creates a class C felony involving illegal sale or distribution of certain 
unstamped cigarettes or illegal use o f stamps.
Sec. 43.50.650 - Creates a class A misdemeanor involving illegal sale or distribution of 
certain unstamped cigarettes or illegal use o f stamps.
Sec. 43.50.660 - Adds provisions concerning the application of certain other criminal 
provisions illegal sale or distribution of cigarettes.



Sec. 43.50.670 - Prohibits unauthorized transfer of stamps and creates a civil penalty. 
Sec. 43.50.700 - Definitions.Section 16. Repeals a provision of law relating to reports required of licensees who 
manufacture, sell, or distribute cigarettes.Section 17. Transition provision relating to regulations of the Department of Revenue.Section 18. Transition provision relating to use, import, sale, or distribution of 
unstamped cigarettes.Section 19. Effective date for sec. 17.Section 20. Effective date for all sections, except sec. 17.
MFFimed
03-396.med

Senator Con BundeApril 15, 2003Page 3



A laska Departm ent o f Revenue
C igarette Tax S tam p D iscount

Scenario 1 - (language in existing SB 168)
3% discount on first $1,000,000 in stamps purchased 
2% discount on next $1,000,000 in stamps purchased 
.5% discount on next $3,000,000 in stamps purchased 
0% discount on purchases over $5,000,000

Scenario 2 -
3% discount on first $1,000,000 in stamps purchased 
0% discount on purchases over $1,000,000

Scenario 3 -
2% discount on first $1,000,000 in stamps purchased 
1% discount on next $1,000,000 in stamps purchased 
.5% discount on next $3,000,000 in stamps purchased 
0% discount on purchases over $5,000,000

Scenario 4 -
3% discount on first $1,000,000 in stamps purchased 
2% discount on next $1,000,000 in stamps purchased 

• 0% discount on purchases over $2,000,000

Scenario 5 -
3% discount on first $500,000 in stamps purchased 
2% discount on next $1,000,000 in stamps purchased 
0% discount on purchases over $1,500,000

Estimated
Cost to Licensee per Pack Estimated Cost to 

Small(1> Medium(2) Large(3) State for Discount141
Scenario 1 $ 0.013 $ 0.010 $ 0.009 $ 316,000.00
Scenario 2 $ 0.013 $ 0.020 $ 0.013 $ 141,000.00
Scenario 3 $ 0.023 $ 0.018 $ 0.011 $ 160,405.00
Scenario 4 $ 0.013 $ 0.012 $ 0.011 $ 251,000.00
Scenario 5 $ 0.015 $ 0.018 $ 0.013 $ 159,000.00

(1) Small licensee is a licensee that purchases 600,000 or less in stamps each year.
(2) Medium licensee is a licensee that purchases an average of 2,500,000 stamps each year.
(3) Large licensee is a licensee that purchases an average of 9,000,000 stamps each year.
(41 Takes into account the loss of the .4% discount which would be repealed by SB 168.

Prepared by: J. Bales
4/17/2003



T o b a cco  Tax G u ide Revised 1/1/2003

DISCOUNTS
— b w — — f a n *

DISCOUNTS ON CIGARETTE TAX STAMP PURCHASES

State and 
tax rate in 0 Percent^3)

Discounts 
Per case(b)

State and 
tax rate in 0 Percent^)

Discoun 
Per case1

Alabama (16.5) 7.50 $ 7.425 Nebraska (64) 3.40 13.056
Alaska ($1.00)(c> .40 2.40 Nevada (35) 3.00 6.30
Arizona ($1.18)^ New Hampshire (52)

first $36,000 4.00 13.92 first $500,000 2.750 8.58
next $36,000 3.00 10.44 next 500,000 2.375 7.41
over 372,000 2.00 6.96 over 1,000,000 2.000 6.2 4

Arkansas (34) 3.80 7.752 New Jersey ($1.50) 1.125 10.125
California (87) 0.85 4.437 New Mexico (21)
Colorado (20) 4.00 4.80 first $30,000 4.00 5.04
Connecticut ($1.11) 1.00 6.66 next $30,000 3.00 3.78
Delaware (24) 2.14<d) 3.08 New York ($1.50)
District of Col. ($1.00) 2.00 12.00 first $5,611,200 0.3696 3.56
Florida (33.0)( ) 2.00 2.88 over $5,611,200 0.2625 2.36
Georgia (12) 3.00 2.16 No. Carolina (5)(c) 4.00(e) 1.20
Hawaii (S1.20)(c> 0.00 0.00 No. Dakota (44)(c> 1.00 2.64(i)
Idaho (28) 5.00 8.40 max per month: $100.00
Illinois (98) Ohio (55) 1.80 5.94

first $3,000,000 1.75 6.09 Oklahoma (23) 4.00 5.52
additional 1.5 5.22 Oregon ($1.28) 0.004(m) 2.40

Indiana (55.5) 1.20 3.996 Pennsylvania ($1.00) 1.25 7.50
Iowa (36)<S> 2.00 4.32 Rhode Island ($1.32) 1.25 9.90
Kansas(79) 0.80 3.792 So. Carolina (7) 3.50 1.47
Kentucky (3) 9.09 1.636 So. Dakota (33) 3.50 6.93
Louisiana (36) 6.00 12.96 Tennessee (20)
Maine ($1.00) 2.50 15.00 first 3,000 cases 2.75 3.30
Maryland ($1.00) 0.82 4.92 next 3,000 cases 2.50 3.00
Massachusetts ($1.51) N/Aw 1.85<h> next 9 000 cases 2.25 2.70
Michigan ($1.25)(c> 1.5 11.25 over 15,000 cases 1.75 2.10
Minnesota (48) Texas (41) 3.00 7.38

first $1.5 Million 1.00 2.88 Utah (69.5) 4.00 16.68
additional 0.60 1.728 Vermont (93) 1.50 8.37

Mississippi (18) 6.4444 6.96 Virginia (2-1/2) 10.00 1.50
Missouri (17) 3.00 3.06 Washington ($1,425) 0.0042^ 3.60
Montana (18) West Virginia (17) 4.00 4.08

first 2,580 cart. 6.00 6.48 Wisconsin (77) 1.60 7.39
next 2,580 4.00 4.32 Wyoming (12) 6.00 4.32
over 5,160 3.00 3.24

609-275-4900— tma@tma.org Discounts 1

mailto:tma@tma.org


T o b a cco  Tax G uide Revised 1/1/2003

(a) O f  indicia par value.(b) O f  600 packs.(c) Return system o f  collection.(d) 0.003 per stamp.(e) Discount o f  4%  o f  total State tax imposed.(0 $6.00 per 1,000 stamps.(g) Discount on a per case basis only.(h) For a case o f  cigarettes, the discount is set at $1.85.(i) M axim um  discount is $100.00 per month.(j) Purchases over $165,000 lose all discounts on the first $72,000 worth o f  stamps per month.(k) Twenty-five and one-half mills per cigarette (permanent). Plus any amount by which the federal excise tax on cigarettes is less than 8 mills.(I) The tax division allow agents and wholesalers a discount o f  2% on indicia purchases calculated on the basis o f  24tf per pack for any amount purchased.(m) Discount per stamp.

Discounts 2 609-275-4900— tma @ tma.org
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SB 168
Senate Labor and Commerce Committee

April 15, 2003 
1:30 p.m.

Testimony of Johanna Bales, Revenue Auditor

Thank you Mr. Chairman. My name is Johanna Bales. I am employed by the Alaska 
Department of Revenue as a Revenue Auditor in the Tax Division. I am the program manager of 
the Tax Division’s cigarette and tobacco products excise tax program. I am pleased to testify on 
behalf of the administration in support of SB 168, the bill before you.

On October 1, 1997, Alaska increased its tobacco tax rate on cigarettes from 29 cents per pa A  to 
one dollar per pack. The impetus for the tax increase was to promote public health. Simply put, 
it was believed that i f  cigarettes were more expensive, fewer people would smoke. And in 
particular, it was hoped that the increase in cost would result in fewer young people taking up the 
unhealthy habit in the first place.

The tobacco tax increase has had a significant effect on the sale of taxable cigarettes in Alaska.
In the five fiscal years before the tax increase, cigarette sales averaged 53 million packs per year. 
In the first four complete fiscal years since the increase, cigarette sales averaged 42 million packs 
per year -  a drop of more than 20 percent. Although much of this decrease can be attributed to 
reduced smoking, we also believe that an unknown quantity of untaxed cigarettes arc being 
imported into the state. Under existing statute, however, it is difficult to track just how many 
untaxed cigarettes are coming into Alaska. We arc aware, however, that individuals and 
businesses have purchased untaxed cigarettes through the Internet.

The Department has obtained information from three Intemet/mail order vendors identifying 
more than 1,000 individuals who have purchased cigarettes through the mail. From these three 
vendors alone, the Department estimates that it has lost in excess of $600,000 in cigarette tax 
revenues over a 13-month period. The Department is also aware of over 20 other Internet 
cigarette sellers who have sold cigarettes into Alaska. Attempts by the Department to obtain 
information about these sales have proven futile. The General Accounting Office, in a report 
dated August 2002, identified 122 Internet cigarette vendors and indicated that these types of 
businesses arc largely responsible for state cigarette tax revenue losses.

http://www.tax.state.ak.us


The Department o f Revenue believes that a very simple measure -  a tax stamp on each package 
-  would help close our borders to the importation of untaxed cigarettes. This bill would require 
that a stamp be affixed to each pack of cigarettes to show that the tax has been paid. It is 
anticipated that the stamps would be heat-applied, making them difficult to illegally re-use and 
difficult to counterfeit. The colorful stamp would be easily recognizable so that the Department 
of Revenue personnel, law enforcement agents, and consumers would immediately know 
whether the tax had been paid on any given pack of cigarettes.

The bill also would place considerable weight behind the state’s ability to enforce the 
requirement of a stamp. The bill would give the Department of Revenue and law enforcement 
agencies the authority to seize and destroy unstamped cigarettes. It also would impose 
significant civil penalties and criminal liability upon violators.

Other states, many of which have much lower cigarette taxes than Alaska, have long recognized 
the benefit o f a tax stamp on cigarettes. At this time, 46 slates require a stamp on cigarettes.
This bill draws from the statutes and experience of those other states. Other states that recently 
adopted a cigarette tax stamp program have found that the stamps significantly increased their 
tax revenue. Michigan reported an 8.7 percent increase in cigarette tax revenue in the first year 
of its program, 1999 and has seen upwards of 12 percent since then. Hawaii -  a state that, like 
ours, doesn’ t have bordering states, but does have a high tax rate -  indicates an amazing 50 
percent increase in tax collection in the first two years o f their stamping program, 2001 and 
2002.

Although these results from other states are encouraging, we do not have a reliable basis to 
predict the size of the effect of cigarette tax stamps here in Alaska. Given that cigarette tax 
revenue is about $40 million per year, however, each 1 percent increase in tax collected would 
raise about $400,000 per year.

Stamps do not come free and distributors w ill incur costs when affixing stamps to individual 
packs of cigarettes. In recognition of the cost, the bill would provide a graduated discount for 
distributors to help offset the costs of affixing stamps. It is estimated, however, that a 1.5 
percent increase in tax revenue would cover the increased costs of a stamping program including 
the discount offered to distributors.

T; addition to the tax stamp provisions, the bill would also make several changes to improve the 
tobacco product licensing statutes.

The Department o f Revenue urges your support of this important bill. It w ill enhance 
compliance with the state’s revenue laws while providing an important public health benefit.

I would be happy to answer any questions the committee might have. Thank you.
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F U S O N ®
System of Choice for Tax Indicia and Product Authentication

In 1954, Meyercord Revenue introduced the FUSON® security system. This unique system has 
proven so effective that today it continues to lead the way for counterfeit resistant tax indicia. FUSON* 
is the system of choice of more than 150 state and local governments and is responsible for the annual 
tax collection of over 8.4 billion dollars. A proven and time-tested concept, FUSON® will solve your 
most difficult tax collection, brand protection, and product security issues whether they be domestic or 
international.

The FUSON® system is simple and very cost effective. High quality custom images are printed on 
a specially treated web. The printed web is then converted into rolls. High-speed application equipment 
is used to apply heat and pressure, transferring the multi-layered images to any number of product 
surfaces. The inks and special coating are formulated to perform with your specific and unique 
surface.

The FUSON®system is adaptable and can be used in conjunction with our other security offerings. 
These include LazerTAGiirM, ChemTAGit™, VI™ (variable image), Dl™ (digital image), Ml™ (micro 
image), SecureMark™, and our family of SafetyTint™ security inks. This give you the option to provide 
multiple layers of security for the customization needed to meet your most demanding authentication 
and anti-counterfeiting requirements.

See what FUSON®will do for you. Please call today to discuss your specific needs and receive our 
professional analysis and recommendations.

Extremely cost effective and simple to implement.
High-speed application equipment available.

• Cannot be removed intact.
Extremely low profile. Less than .0005 inch thick.
Can be designed for application to most material surfaces.
No reasonable restriction regarding size ape, or number of colors including 4-color
process for your custom graphic design.

MEYERCORD REVENUE A Division of ITW, Inc., 475 Village Drive, Carol Stream, IL 60188
Tel: 800-223-6923 ■ Fax: 630-682-6269 • email: printsales@meyercord.com 

MEYERCORD is a registered trademark of ITW, Inc. All rights reserved

mailto:printsales@meyercord.com


Testimony in Support of SB 168 
Alaskans for Tobacco-Free Kids

Good afternoon M r. Chairman and member o f  the committee. M y  name is 
Jennifer App, and I ’ m  the Advocacy D irecto r fo r the Am erican Heart 
Association. I ’m  testify ing today on behalf o f  Alaskans fo r Tobacco Free 
K ids, a youth tobacco po licy  coa lition that included the Heart Association, 
the Am erican Lung Association o f  A laska, the Am erican Cancer Society and 
the A laska Native Health Board. W e support Senate B ill 168 because the 
b ill w il l do tw o im portant things:

(1) I t  w il l decrease the ab ility  o f  ind ividuals and businesses to
ille ga lly  avoid the current tobacco tax, and

(2) I t  w il l help keep cigarettes out o f the hands o f  youth.

The ongoing increase in  internet and m ail order sales o f  cigarettes is a m ajor 
challenge to pub lic  health efforts to reduce smoking. Non-face-to-face sales 
w ill account fo r 14% o f  all tobacco sales by 2005. B y  fa iling  to require 
adequate age verifica tion , the sharply grow ing number o f  m ail order and 
websites selling cigarettes makes i t  easier and cheaper fo r kids to buy 
cigarettes. The m ail order offers and websites also o ffe r smokers a way to 
avoid paying state tobacco taxes, thereby keeping cigarette prices dow n and 
smoking levels up, and depriving the state o f  a legitimate source o f revenue. 
It is estimated that a state can loose m illions annually in  uncollected tobacco 
taxes through internet and m ail order sales.

The changes proposed in  SB 168 are changes that w ill help solve these 
problems. First, the b ill requires entities that hold a tobacco license to pay 
tobacco taxes through a stamp program. This change makes it  fa r more 
d iff ic u lt fo r businesses to avoid paying the tobacco tax because compliance 
w ith  the requirement and evidence o f  payment o f  the tax w il l  be 
im m ediately visib le on every pack o f  cigarettes. A laska is ju s t one o f  a 
couple o f  states that does not have a tax stamp requirement in  place.

W hile  the tax stamps w ould help solve the tobacco tax evasion issue, the 
stamps alone do not help solve the existing youth access or tax evasion 
problems through use o f  the internet or m ail order purchasing. R ight now, 
consumers in  A laska buy cigarettes through m ail order and the internet 
w ithou t any legitim ate age verifica tion process. A lthough clearly obligated 
under current law  to pay state tobacco taxes, many ind iv iduals are also



avoiding payment o f  state tobacco taxes using this method o f purchase. 
Proposed AS 43.50.105 contained in  Section 7 o f  SB 163 addresses these 
problems by p lacing restrictions on shipping or transporting cigarettes, w h ile  
s till a llow ing shipments to entities ho ld ing licenses or endorsements.

To ensure that tobacco taxes are paid, the entity shipping the cigarettes must 
either be licensed under this chapter, be shipping to an en tity  licensed under 
this chapter, or be shipping to an entity that does not need to be licensed 
under this chapter (like  Tribes or the federal government). Further, to ensure 
that youth are not able to access cigarettes through m ail order o r the internet, 
a ll shipments must go to either a person licensed under the chapter, to a 
person that holds a tobacco endorsement under AS 43.50.075, to an operator 
o f a customs warehouse, or to the federal government or an Ind ian Tribe.

To make sure that shipments o f  cigarettes do not occur d irec tly  to unlicensed 
or unendorsed entities, the b ill requires that a ll cigarettes that are shipped to 
or w ith in  A laska be clearly marked as “ cigarettes.”  The b ill also requires 
common or contract carriers to ensure that the party receiving the cigarettes 
is entitled to receive them under the provisions o f  the chapter i f  the 
cigarettes are shipped to a home or residence.

The b ill allows legitim ate commerce to continue unimpeded, w h ile  closing 
the loophole on shipments o f  cigarettes to ind iv idua l parties -  a llow ing  the 
state to more easily co llect taxes and making sure that ind iv idua l consumers 
cannot access cigarettes w ithou t an age verifica tion  process.

Thank you fo r this opportun ity to testify, and I  w ou ld  be happy to do my 
best to answer any questions that you may have.
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Testimony to Alaska Leg is la tu re  
Senate Labor and Commerce Committee

Senate E i l l  #168

Chairman Bunde and Ladies and Gentlemen of the committee

My name is  Mike E lerd ing and I  am president and owner o f Northern Sales Company 
o f Alaska (NSC). Northern Sales Co. is  a wholesale d is t r ib u t io n  company founded 
in  Juneau in  1960. We operate fou r (4) d is t r ib u t io n  warehouses in  SE Alaska and 
a d is t r ib u t io n  warehouse in  Kodiak. Our company provides f u l l  time, year round
employment fo r  90 Alaska res iden ts.

In  2002 c ig a re tte s  and tobacco products represented approxim ately 47 o f our 
o v e ra ll sales volume. In  2C02 we imported 375,000 cartons o f c ig a re tte s  in to  
the s ta te  and we paid s ta te  excise tax in  excess o f $3,750,000. C igare ttes and 
tobacco products are an in te g ra l p a rt o f our business.

The le g is la t io n  proposed under SB 168 would requ ire  wholesale d is tr ib u to rs  
licensed to  s e l l  c iga re tte s  in  Alaska to  place a tax stamp on each pack of 
c ig a re tte s  imported in to  the s ta te . The ra tio n a le  fo r  the tax stamp is  to give 
the s ta te  a to o l to ban the i l le g a l  im porta tion  o f c ig a re tte s  and to enforce the 
c o lle c t io n  of the excise tax on a l l  c ig a re tte s  and tobacco products imported 
in to  the s ta te . The problem w ith  the proposed le g is la t io n  is  th a t the s ta te  is  
p lac ing  an a d d itio n a l burden of tax c o lle c t io n  through the implementation of a 
tobacco stamp onto the wholesale d is tr ib u to r  w ithout addressing com petitive 
issues which puts Alaska based wholesale d is tr ib u to rs  a t a com petitive  
disadvantage to  the predatory p r ic in g  practices o f la rge m u lt i-s ta te  chain 
stores who are s e ll in g  c ig a re tte s  below cost.

Owing to the unique lo g is t ic s  involved in  supplying our geographic market area
we would have to  set up and es tab lish  4 separate stamping operations in  order to
comply w ith  the p rovis ions in  th is  proposed le g is la t io n  The cost o f operating 
these stamping operations would create a d d itio n a l costs over and above the 
scheduled discount o ffe red  as reimbursement fo r  stamping as proposed in  th is  
le g is la t io n .  Because o f com petitive forces operating in  the market place we 
would not be able to add the cost o f the stamping operation to cover our 
increased costs and remain com petitive . And because our e x is tin g  margin on 
c ig a re tte s  and tobacco products is  so th in  we would not be able to  absorb the 
increased costs created by the tax stamping operations and remain p ro f ita b le .

The problem fo r Northern Sales and other s im ila r ly  s itu a te d  Alaskan based 
wholesale d is tr ib u to rs  is  tha t we have to amortize the cost o f a stamping 
operation over a r e la t iv e ly  small number o f carton sales. Large m u lt i-s ta te  
chain stores who s e ll  m illio n s  o f cartons have e x is tin g  stamping operations in  
reg iona l centers located in  the lower 48. Because of the la rge volume of 
c ig a re tte s  these companies move through th e ir  reg iona l stamping centers they are 
able to  more e f f ic ie n t ly  amortize the operating cost of the stamping opera tion 
outside the s ta te  o f Alaska.

The passage o f th is  le g is la t io n  as p resen tly  s tru c tu red  would put Alaska based 
wholesale d is tr ib u to rs  in  an untenable p o s itio n  because we would not be able to



recover the increased costs o f the tax stamping operation. The end re s u lt  would 
be a loss o f revenue to  our company and a loss o f f u l l  time Alaskan jobs. Once 
these jobs were gone they would not re tu rn  because there is  no ince n tive  fo r  the 
m u lt i-s ta te  chain s to re  to re loca te  th e ir  e f f ic ie n t  reg iona l stamping operations 
to Alaska.

As a c ig a re tte  d is t r ib u to r  in  Alaska, I  support the concept o f p rov id ing  the 
s ta te  w ith  a to o l to  stem the i l le g a l  im porta tion  of c ig a re tte s  and to provide a 
le v e l p la y in g  f ie ld  fo r  tobacco d is tr ib u to rs  by insu ring  tha t a l l  d is tr ib u to rs  
are paying the s ta te  excise tax. However I  be lieve th a t as proposed SB 168 w i l l  
create a com petitive  disadvantage fo r A.laska based wholesalers. There is  a need 
fo r  tax stamping of c ig a re tte s , but u n t i l  the le g is la t io n  addresses the 
predatory p r ic in g  p rac tices  o f large m u lt i-s ta te  operators the passage SB168 
w i l l  on ly serve to  undermine the f in a n c ia l hea lth  o f my company and tra n s fe r 
jobs from Alaska to  companies operating in  the lower 48.

In  my op in ion SB 168 could be remedied by the ad d itio n  o f a minimum p rice  
p ro v is io n  which would re s u lt  in  the fo llo w in g  be n e fits :
End predatory p r ic in g  p rac tices  w ith  regard to s e ll in g  c iga re tte s  a t o r below 
cost
Create a le v e l p lay ing  f ie ld  fo r  com petition fo r the sate and d is t r ib u t io n  of 
tobacco in  Alaska
Reduce youth access to  c iga re tte s  by ending below cost sales o f c ig a re tte s .

There are 25 sta tes in  the union plus the D is t r ic t  o f Columbia tha t c u rre n tly  
have minimum p rice  laws on th e ir  books. This is  s p e c if ic  le g is la t io n  dealing 
w ith  tobacco d is t r ib u t io n  and u n fa ir  c ig a re tte  sales p rac tices .

The c lim ate  in  c ig a re tte  sales has changed d ram a tica lly  over the years. Due to 
e f fo r ts  o f the hea lth  serv ice  community, the American Cancer Society and 
bo ls te red  by the Master Settlement Agreement, government, business and the 
pu b lic  as a whole have come to recognize tha t c ig a re tte s  are a commodity w ith  
which are associated c e rta in  health  r is k s  and as such, must be marketed and sold 
in  a manner d if fe re n t  from the common "fre e  en te rp rise " products. These changes 
re f le c t  a p h ilo so p h ica l change toward more co n tro l of how commerce in  c ig a re tte  
sales is  conducted and how to  prevent youth access together w ith  the philosophy 
o f a s s is tin g  the le g it im a te  business in te re s t in  complying w ith  tobacco laws 
w ithou t lo s in g  the a b i l i t y  o s e l l  these products.

At present there are many re ta ile rs  in  Alaska using c ig a re tte s  as a loss leader 
to  a t t ra c t  customers. Large na tiona l chain stores can absorb the cost o f 
s e ll in g  c ig a re tte s  below cost because they are going to  make up any short f a l l  
on the sale o f c ig a re tte s  by s e llin g  a TV or a VCR to a consumer who comes in to  
th e ir  s to re  in  p a rt because o f the cheap c ig a re tte  p rice s . Tobacco wholesalers 
do not have the lu xu ry  o f making up fo r low margin sales by s e ll in g  high end 
consumer goods. And these predatory p r ic in g  p rac tices  are in ju r in g  f a i r  
com petition in  the wholesale d is tr ib u t io n  community. In  a d d itio n  one unintended 
consequence o f th is  p r ic in g  p ra c tice  is  tha t by keeping the cost o f c iga re tte s  
a r t i f i c i a l l y  low is  th a t i t  provides greater access to these products by 
underage consumers.

The question you have to  ask you rse lf is  "are c iga re tte s  the type o f commodity 
chat should be marketed and promoted in  Alaska on Che basis o f p rice?" Based on 
the fa c t th a t we are among the e l i t e  few sta tes -who charge a tobacco excise tax 
in  excess o f 310.00 per carton I  suspect tha t the answer is , tha t Alaska does 
not advocate the marketing o f c iga re tte s  based on below cost p r ic in g . And tha t



the marketing o f tobacco products employing predatory p r ic in g  p rac tices  is  
in co ns is ten t w ith  the goal o f l im it in g  youth access to  these products.

We have worked c lo se ly  w ith  representatives from the Department o f Revenue and I 
be lieve  tha t w ith  a minimum p rice  p rov is ion  in  the tobacco stamp le g is la t io n  we 
have found a balanced measure tha t w i l l  provide fo r  a s ta te  tobacco stamp and 
create a le v e l p lay ing  f ie ld  fo r a l l  tobacco d is tr ib u to rs  doing business in  the 
s ta te .
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T h e  U n fa ir  C ig a r e t te  S a le s  A c t

The Minnesota Unfair Cigarette Sales Act (UCSA) requires cigarettes to be sold at 
minimum prices. The act has the effect of raising cigarette prices and increasing 
the margins of wholesalers and retailers. This information brief describes how the 
Minnesota UCSA works, the laws in other states, and the likely economic effects 
o f the UCSA. An appendix also describes the law, enacted in 2000, that requires 
UCSA prices to be used for certain gray market cigarettes.
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OverviewHow the Act Works. The Unfair Cigarette Sales Act (UCSA) prohibits wholesalers and retailers 
from selling cigarettes “below cost.”  The act establishes a presumption that wholesalers’ costs 
are 4.5 percent of invoice prices and that retailers’ costs are 8 percent of the invoice prices. In 
combination, the act presumes a 12.9 percent total mark-up. Wholesalers and retailers may use 
lower mark-ups, i f  they can prove their actual selling costs are lower. However, wholesalers must 
file with the Department of Revenue (DOR) before doing so. Few wholesalers do so and, by 
most accounts, retailers generally charge the statutory mark-ups.Administrative Responsibilities under the Act. DOR is responsible for administering and 
enforcing the UCSA. The costs o f administration are offset by fees charged to cigarette 
wholesalers.Minimum Cigarette Pricing Laws in Other States. Nearly half o f the other states (24) have 
similar laws, although most of these states (15) have lower percentage mark-ups. Seven states 
have general fair trade laws, but no separate law for cigarettes. A substantial number of states 
(18) do not regulate cigarette prices.Purpose of the law. The stated purpose of the act is to prevent unfair competition from sales 
below cost. In practice, it restricts common sales techniques and much price competition. The 
act has been supported by anti-smoking advocates because it raises the price of cigarettes.Economic Effects of the UCSA. Based on standard principles o f microeconomic theory, the 
UCSA likely:

• Raises cigarette prices

• Reduces Minnesota sales of cigarettes

• Increases the profits of wholesalers and retailers of cigarettes, particularly smaller 
sellers with higher cost structures

Is regressive, since it redistributes income from smokers to owners o f wholesale 
and retail outlets

• Magnifies or increases the burden of federal and state cigarette excise taxes on 
consumers, since the statutory percentage mark-ups are based on amounts that 
include the excise taxes

• Has increased the cost to smokers o f the legal settlements of state-filed lawsuits 
against cigarette manufacturers, since these settlements are generally paid by 
increased cigarette prices which are subject to the act’s percentage mark-ups



The Minnesota Unfair Cigarette Sales Act
How the Act Works

The Minnesota Unfair Cigarette Sales Act is a “ fair trade”  law that sets minimum permissible 
prices for wholesale and retail sales of cigarettes. The purpose of the act, according to its terms, 
is to prevent wholesalers and retailers from selling cigarettes below cost and, thus, to “have the 
intent or effect of injuring a competitor, destroying or lessening competition^] Selling below 
cost, according to the act’s purpose statement, is “ an unfair and deceptive business practice”  and 
“an unfair method of competition.”2Minimum prices of cigarettes under the act are determined under a series of percentage mark-ups of manufacturers’ or wholesalers’ prices.
The act specifies the minimum prices for cigarettes under a series of percentage mark-ups. The 
following chart shows how the calculations are made. These percentages are presumptions; a 
retailer or wholesaler may deviate from them i f  its actual costs are lower. However, a wholesaler 
must pre-file documentation with DOR before chargfri' based on lower actual costs.3 Retailers 
are not required to pre-file, but the act provides that actual costs are determined by cost surveys.4 
These procedures are discussed in more detail below.
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1 Minn. Stat. (, 325D.30 (1998).2 Id3 See Minn. Stat. $ 325D.32, subd. 10(c) (1998).
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Calculation of Minimum Cigarette Sale Prices

The net result ( if  wholesaler and retailer charge the presumed percentage mark-ups) is that 
minimum retail price equals 12.9 percent o f the sum of the manufacturer’s invoice price and 
federal and state excise taxes. The minimum mark-up does not equal the sum of the wholesalers’ 
and retailers’ mark-ups, since they must be multiplied by each other.5 Also, i f  the cigarettes were

5 Expressing it algebraically, i f p  is the manufacturer’s price and t is the federal and state excise taxes, the wholesaler’s minimum price equals (/? + /) + 0.045(p + 1) or 1.045(/? + f). The retailer’s maik-up, then, applies to this amount. The retail price equals 1.045(p + 1) + 0.8(1.045(p + /)) or 1.129(p + /). Thus, the total presumed mark-up equals 12.9 percent.
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m purchased in distressed sale type circumstances (e.g., bankruptcy, forced sales, and other sales 
outside o f the ordinary channels of trade), retailers and wholesalers may not use invoice prices in 
these computations.6The act addresses special situations by exempting some sales of cigarettes and by subjecting other commodities to minimum pricing, if they are sold in combination with cigarettes.
The act exempts:

• Isolated sales
• A bona fide sale to close out a business o f selling cigarettes
• Sales o f defective, imperfect, or damaged cigarettes7

I f  dealers sell cigarettes at a combined price with another good or service, the minimum pricing 
rules then apply to other commodities and these commodities cannot be sold below actual cost.8 
This is intended to prevent tying of cigarettes with another commodity to effectively avoid the 
minimum pricing rules. Thus, dealers cannot sell a combination o f cigarettes and some other 
product as a “ loss leader.”Retailers and wholesalers may use actual costs instead of the statutory percentages; this is, apparently, rarely done.
costs, rather than the presumed statutory mark-ups. However, the act imposes barriers to doing 
so.

For a wholesaler to use this actual cost option, it must submit to the Commissioner of Revenue 
“documentation substantiating the actual cost o f the cigarettes before selling at actual cost.” 9 The 
wholesaler may only begin selling at actual cost, i f  15 days have passed and the Commissioner of 
Revenue has not requested additional documentation. New documentation must be filed each 
year, i f  the wholesaler wishes to continue using the actual cost option. Furthermore, any time the 
basic cost of cigarettes to the wholesaler increases, new documentation must be re-filed. The 
basic cost o f cigarettes changes whenever one of three events occur:

• the manufacturer increases prices
• the federal excise tax increases
• the state excise tax increases

6 Minn. Stat. § 325D.39 (1998).7 Minn. Stat. § 3250.36 (1998).8 Minn. Stat. § 325D.34 (1998).9 Minn. Stat. § 325D.32. subd. 10(c) (1998) [Emphasis added].

As indicated in the flow chart, the act authorizes wholesalers and retailers to use their actual
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Excise tax increases are sporadically enacted. But manufacturers have tended, in recent years, to 
regularly increase prices. For example, manufacturers increased prices twice in calendar year 
1998 and once in calendar year 1999.10 Each o f these would require a wholesaler seeking to use 
the actual cost option to file new documentation and wait (at least) 15 days to implement the 
actual cost-based pricing for the cigarettes on which the manufacturer increased prices."

The law is not exactly clear what elements must be taken into account in determining a 
wholesaler’s actual costs. Recognized statistical and cost accounting must be used. The statute 
contains a list o f costs including:

without limitation, labor, rent, depreciation, sales costs, compensation, maintenance of 
equipment, cartage, licenses, taxes, insurance, or other expenses.12

Filing to use actual costs may also subject the wholesaler’s proprietary information on costs and 
pricing strategies to disclosure to its competitors. Information filed under the UCSA is generally 
public information under the Government Data Practices Act.13 A district court has held that 
certain cost and pricing information qualify as a “ trade secret”  and are not subject to public 
disclosure.14

According to DOR, over the years, only a handful of wholesalers typically file with DOR to use 
actual pricing information. At the present time, only one wholesaler has filed to use actual costs. 
(The pending dispute over whether this filing information is subject to public disclosure has likely 
affected the willingness to file.) However, in response to the one filing, 38 other wholesalers have 
filed to meet the prices of the one wholesaler that did file.

Retailers are not required to pre-file documentation in using actual cost pricing.15 They are,

10 This is based on filings with D O R . The major manufacturers tend to increase their prices together. For example, filings were made by on August 27, 1999, by Philip Morris U .S .A ., R . J . Reynolds, Brown &  Williamson Tobacco, and Lorillard Tobacco Company, and three days later on August 30, 1999, by Liggett Group Inc. All o f the increases (except for speciality brands) were for an identical amount o f  $9 per thousand. A  similar pattern prevailed for the other increases.11 Minn. Stat. § 325D.32. subd. 10(c) (1998).13 Minn. Stat. § 325D.38, subd. 2 (1998).13 Minn. Stat. ch. 13.14 Supervalu v. Smith, Ramsey County Dist. C t., No. 62-C9-99-010390 (Aug. 24, 2000). The period for appeal o f this decision remains open. The court decision effectively reverses an advisory opinion issued by the Commissioner o f  Administration that under the circumstances involved in Supervalu, the information was not a non-public trade secret. Minn. Dept, o f  Administration, Advisory Opinion 99-035 (Oct. 26, 1999).15 Compare Minn. Stat. § 325D.32, subd. 10(c) (1998) with Minn. Stat. § 325D.32, subd. 11(1998) (wholesalers’ statute includes filing requirement, while retailers’ statute does not).
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however, subject to the same rules o f  proof o f actual costs that apply to wholesalers. Thus, charging iess than the percentage mark-ups subjects a retailer to the threat of civil liability, i f  the retailer is unable to prove under the act’s standards that its actual costs justified the lower mark­up.Wholesalers and retailers may lower their prices to meet the price o f a competitor, but only if  the lower price is a legal price.16 This authority cannot be used to lower prices to those o f cigarettes that are exempt from the act’s restrictions (e.g., business liquidation sales and sales o f  defective products). Wholesalers are required to file a written notice o f their intent to meet a competitor’s price with the Commissioner of Revenue.17 The wholesaler cannot lower its price i f  the Commissioner o f Revenue notifies the wholesaler that the price was not a legal price. For a retailer to use this authority to meet a lower price, a survey apparently must be done to determine if  the price is a legal price. This survey would document lowest costs for the trading area.18

Administrative Responsibilities under the ActThe Department of Revenue administers the act; the cost of administration is indirectly paid by cigarette wholesalers.Various state agencies have been responsible for administering the U C S A  since its enactment in 1961.19 D O R  now administers the act, a duty which it has carried out since 1979.20 A  natural question is why a tax administrative agency is charged with administering and enforcing a fair
16 Mirrn. Stat. § 325D .37 (1998).

17 Minn. Stat. § 325D .37 . subd. 3 (1998).

18 M inn. Stat. §§ 325D.37: 325D .38 (1998).
19 The original act charged the Department o f  Business Development (now Trade and Economic 

Development) with adm inistrative responsibility for the act. 1961 Laws, spec, sess., ch. 35, § 13, codified at Minn. 
Stat. §326 .76(1961). The 1967 Legislature transferred a num ber o f  the duties o f  that departm ent to the attorney 
general. 1967 Laws, ch. 302, §§ 1 ,2 . The legislature also m odified the UCSA, including the administrative 
responsibilities. 1967 Laws, ch. 600, § 12. The effect o f  the reassignment o f  responsibilities to the attorney 
general was apparently construed to include the responsibility' for the UCSA. See M inn. Stat. § 325.77 (1967) 
(codifying the two laws as transferring the duties to the attorney general). In 1969, administrative responsibility 
was transferred to the Com m issioner o f  Taxation. 1969 Laws, ch. 759, §§ 4, 5. In 1973, adm inistrative authority 
was transferred yet again, to the com m erce commission and its chair. 1973 Laws, ch. 607, § § 3 - 6 .  The 1978 
Legislature did not transfer the adm inistrative authority, but sim ply repealed the com merce com m ission’s duties.
1978 Laws, ch. 793, § 98. This effectively left the act as self-enforcing or by private actions. After a one-year 
hiatus in 1979, the legislature required the Com m issioner o f  Revenue to adm inister and enforce the provisions o f  
the act. 1979 Laws, ch. 303, art. 10, § 4.

20 The statutory language o f  the UCSA sim ply refers to “the commissioner.” It does not define or specify 
which com missioner is referred to. The statutory section specifying the Com missioner o f  Revenue’s powers directs 
the com missioner to adm inister and enforce the act. Minn. Stat. § 270.06(20).
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trade law.21 One possible answer is that the legislature considered the department’s expertise in administering the excise taxes on cigarettes and its ongoing relationships with cigarette wholesalers that pay the excise taxes. This expertise and knowledge of the industry may have been thought to make DOR the most efficient and effective state agency to administer the law.Mandatory administrative responsibilities. The act requires the department to:• Review and (implicitly) substantiate the accuracy o f submissions by wholesalers seeking to charge lower mark-ups than the statute’s presumption22• Inform wholesalers who seek to meet prices o f  competitors whether the price is a legal price23• Regularly publish presumed legal prices in the State Register24• Collect the distributor fees25Other powers. The act gives the department authority in administering the act to:• Deny a distributor or subjobber a license to sell cigarettes for violations o f the act26• Revoke a distributor’s or subjobber’s authority to apply tax stamps to cigarettes following an administrative proceeding27

21 Administration o f  a fair trade law and, in particular, its application to retailers and others who are not 
cigarette excise taxpayers would not seem to be a natural responsibility for DOR. The departm ent’s primary 
responsibilities are administration and collection o f  taxes, as well as paym ent o f  state aid to local governments.
See Minn. Stat. § 270.06 (1998). By contrast, adm inistration o f  the most o f  the laws regulating trade practices is 
in the Department o f  Commerce (insurance, financial institutions, and securities) o r the Office o f  Attorney General 
(general trade practice laws). See, e.g., Minn. Stat. § 8.31 (assigning adm inistrative responsibilities for various 
trade practice laws to the attorney general).

22 Minn. Stat. § 325D.32, subd. 10(0(1998).

25 Minn. Stat. § 325D.37 (1998).

2< Minn. Stat. § 325D .371 (1998). These prices will need to be published each time the basic cost o f  
cigarettes changes. This occurs when the m anufacturer raises prices or when the federal or state excise tax 
increases. The law requires the prices to be published at least every ten months, even if  one o f  these events does 
not occur,

25 Minn. Stat. § 325D .415 (1998).

26 Minn. Stat. § 325D.33. subd. 5 (1998).27 Minn. Stat. § 325D.33. subd. 6 (1998).



• Impose and collect administrative penalties for violations o f the act28• Conduct investigations to determine compliance with the act29The law imposes fees on cigarette distributors to recoup the cost o f administering the act. These fees equal $2,500 per year for a distributor with more than $2 million in cigarette tax collections and $1,200 for all other distributors. In fiscal year 1998, these fees generated $91,800 and $123,500 in fiscal year 1999. These fees are deposited in the general fund. Although they are imposed to recover the cost o f administering the act, they do not automatically go to D O R . As part o f the process o f developing a budget, the legislature appropriates money for the function o f  administering the act based on the legislature’s determination o f the appropriate expenditures for that function. In any given year, this may not equal the revenue yield from the distributor’s fee.
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28 Minn. Stat. § 325D.33. subd. S (1998).

29 Minn. Stat. § 325D.405 (1998).
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Including Minnesota, 25 states have laws prohibiting the sale o f  cigarettes below cost or requiring sales at a minimum price. Seven states (California, Colorado, Michigan, North Dakota, South Carolina, West Virginia, and Wyoming) have general fair trade laws that prohibit sale o f  cigarettes (along with other goods) below the seller’s cost. The District o f  Columbia prohibits secret discounts or payments in the sales o f  cigarettes that are not generally available to all sellers. In 18 states, cigarette prices are determined by free market forces. The map displays which states have minimum pricing laws, general fair trade laws, or do not regulate cigarette prices.

M i n i m u m  C i g a r e t t e  P r i c i n g  L a w s  in O t h e r  States

Cigarette Price Regulation Laws 
No law
General unfair trade law 
UCSA minimum mark-up < 10% 

HHH UCSA minimum mark-up > 10%

Some o f the details o f these laws are set forth in the table below. As can be seen from the table, Minnesota’s presumed minimum price is among the higher o f the states with these laws. A  few states have higher minimum price presumptions than Minnesota (e.g., Massachusetts,Connecticut, Montana, Nebraska, New Jersey, and Maryland). South Dakota and Indiana have the same presumed minimum price as Minnesota. Other states have lower presumptions, some o f them quite a bit lower.Three bordering states, Iowa, South Dakota, and Wisconsin, have minimum cigarette pricing laws. Minnesota’s other border state, North Dakota, does not have a minimum pricing law, but a general trade practices law applies.
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State Statutes Requiring M i n i m u m  Pricing of CigarettesState Minimum Mark-up* Penalties**Wholesale Retail TotalArkansas 2.75% 6.00% 8.92% $500 fine; injunctive relief; revoke/suspend licenseCalifornia General unfair trade practices lawConnecticut 6.50% 8.00% 15.02%

Colorado General unfair trade practices lawDelaware 5.00% None 5.00% $1,000 for first offense, $5,000 for subsequent; injunctive relief; suspend/revoke licenseDistrict of Columbia Prohibits secret payments and discounts Injunctive relief; treble damages; suspend/revoke licenseIdaho 2.00% 6.00% 8.12% Misdemeanor $500 fine, 6 monthsIndiana 4.50% 8.00% 12.86% Injunctive reliefIowa 3.00% 6.00% 9.18% Misdemeanor; injunctive relief; suspend/revoke licenseKentucky 2.75% 8.00% 10.97% $1,000 fine; injunctive reliefLouisiana 2.00% 6.00% 8.12% Suspend permitMaine 2.00% 6.00% 8.12% Injunctive relief, treble damagesMaryland 5.00% 8.00% 13.40% Injunctive relief; suspend/revoke licenseMassachusetts 2.75% 25.00% 28.44% $500 fineMichigan General unfair trade practices lawMinnesota 4.50% 8.00% 12.86% Treble damages; injunctive reliefMississippi 2.00% 6.00% 8.12% $500 fine; injunctive reliefMontana 5.75% 10.00% 16.33% $500 fine; injunctive reliefNebraska 4.75% 8.00% 13.13% Class V  misdemeanor; suspend/revoke license; injunctive reliefNevada Wholesalers may not sell below cost $50 fine per violation
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State Statutes Requiring Minimum Pricing of Cigarettes (cont)State Minimum Mark-up* Penalties**Wholesale Retail Total

N ew  Jersey 6.00% 8.00% 14.48% 51,000  fine; in junctive relief; 
suspend/revoke license

N ew  Y ork M ay  n o t sell below  cost In junctive relief; suspend/revoke license

N o rth  D ako ta G eneral un fair trade  p rac tices law

O hio 2 .00% 6.00% 8.12% S uspend/revoke license

O klahom a 2 .7 5 % 6.00% 8.92% $500 fine; in junctive relief; 
suspend/revoke license

P ennsylvania 4 .00% 6.00% 10.24% A gency  discretion

R hode Island M ay  n o t sell b e lo w  cost S uspend/revoke perm it

S ou th  C aro lina G enera l u n fa ir  trade p rac tices law

S outh  D akota 4 .5 0 % 8.00% 12.86% Injunctive relief; suspend/revoke license

T ennessee none 8 .00% 8.00% $250  first v io la tion , $500, second, 
$1 ,000 , subsequent; in junctive relief; 
suspend/revoke license

W est V irgin ia G eneral u n fa ir  trade p rac tice  law

W isconsin 3 .00% 6 .00% 9 .1 8 % Injunctive relief, treble dam ages

W yom ing G enera l u n fa ir  trade p rac tice  law

* In most states the minimum m ark-up is a presumption and applies against the “basic cost o f  cigarettes.” This 
is usually defined as the lower o f  the invoice am ount or the cost o f  replacement. Since the mark-up is a 
presumption, the wholesaler or retailer may sell at a lower price, i f  it files sufficient evidence that its actual costs 
are lower than the presumption.

** Penalties in addition to the presumed availability o f  compensatory monetary damages.
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The Purpose of the LawTwo purposes are commonly cited for the UCSA:• Protecting wholesale and retail cigarette sellers from “unfair” competition• Reducing smokingProtecting cigarette sellers. The U C S A  explicitly states its purpose is to prevent “ injuring a competitor, destroying or lessening competition” through “ unfair competition^]” 30 In operation, the law does not encourage competition, but rather protects the margins and profits o f some cigarette sellers. The law restricts competition by prohibiting standard sales techniques used in the retail and wholesale businesses. Normal competition in the retail marketplace almost inherently “ injures” competitors by capturing sales that the other sellers would make.The law does not prohibit competition per se, but restricts it to specific types o f competition. In practice, it appears to have two effects:■ The act restricts techniques typically used by new entrants and businesses attempting aggressively to increase their market shares through price competition. Two standard competitive techniques— “ loss leaders”  to attract customers to a store and temporary sales at a loss to attract market share— are prohibited by the act. Both the techniques are most commonly used by new businesses or by businesses that are seeking to expand their market shares. Thus, the law appears intended to protect existing sellers from these standard practices o f new entrants and sellers aggressively attempting to increase their market share through price competition.31• Low-cost sellers are disadvantaged. By creating a presumption that the sales below statutory percentage mark-ups are “ below cost”  and in violation o f the law, the act burdens low-cost sellers. These sellers can sell below these statutory presumption, if  they can prove their costs are lower. But the law imposes burdens on them to do so. For wholesalers, this is a bureaucratic and procedural burden. They must file proof with D O R  before charging lower than the statutory percentages. This increases their costs, imposes delays, and potentially subjects cost information to public scrutiny, as well as making it difficult to use this option. Retailers are not subject to these bureaucratic requirements, but may still be deterred from selling below the statutory presumptions. Doing so subjects them to potential lawsuits by competitors and state enforcement actions in which they would be required to prove (under uncertain standards) that they were not selling below cost.

30 Minn. Stat. § 325 D.30( 1998).

31 One can observe :hat i f  these standards were applied across all markets that most o f  the sales practices 
o f  the consumer-oriented e-commerce sector would have been illegal.
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Thus, the act appears designed mainly to protect sellers o f cigarettes with higher cost structures from price competition from new entrants and sellers with low-cost structures (e.g., large discount operations). The laws main beneficiaries are convenience stores, small grocery stores, and other smaller sellers o f cigarettes. The milk price regulation law32 is the only other Minnesota law that requires minimum prices.33 The milk price laws is generally thought to serve income distribution effects— i.e., by most accounts, it is intended to raise the incomes o f dairy farmers. The purpose o f the U C SA  appears to be similar, i.e., to redistribute income to small cigarette sellers with high-cost structures. Testimony before the legislature in opposition to proposals to repeal or limit the U C S A  generally tends to bear this out; the focus o f  the opposition has come from owners o f convenience and other small stores that make significant cigarette sales.Reducing smoking. Although not reflected in the act’s purpose statement, during legislative debates the law has been supported on the basis that it raises cigarette prices and, thereby, reduces smoking. Since studies show that cigarette sales decline with increases in prices and since the act has the effect o f increasing cigarette prices, it likely does reduce smoking.34 This is likely an unintended side effect o f the law; its principal purpose is to protect high-cost, small sellers o f cigarettes. More direct ways to use government programs to reduce smoking would include anti­smoking campaigns or raising the excise tax.35

32 Minn. Stat. §§ 32.70 - 32.745 (1998). This law prohibits selling below the amount the wholesaler or 
retailer paid for the product. Minn. Stat. $$ 32.70. subd 2; 32.72 (1998). The law does not require selling costs to 
be included in the price, as the UCSA does. One could argue that the minimum wage law imposes a minimum 
price regulation (i.e., wages are a price for work), i .  is clear that the minimum wage is intended to serve income 
distribution purposes— i.e., to help raise the incomes o f  low-wage workers.

33 The restraint o f trade law prohibits selling below cost, but it also requires having a purpose o f  “ injuring 
a competitor or destroying com petition" before such a sale is illegal. Minn. Stat. S 325D.04 (1998). This purpose 
requirement effectively allows selling below cost to establish market share, as a loss leader to attract customers to a 
store, and other common techniques used by retailers and wholesalers.

34 See the discussion in the text below on the elasticity o f  cigarette purchases and a guess as to the effect 
o f  the act on amount o f  cigarette purchases in note 40.

35 An excise tax increase would be more a uniform mechanism for raising cigarette prices than the UCSA 
which affects sellers differentially depending upon their cost structures. It would also permit the revenue to be 
rebated to low-income individuals to offset the regressivity o f  the excise tax. This could be done through an 
existing mechanism, such as the working family (earned income) credit or the property tax refund.
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Economic Effects of the Unfair Cigarette Sales Act The U C S A  has several likely overall or general economic effects. It:• Raises cigarette prices• Reduces Minnesota sales of cigarettes• Increases the profits of wholesalers and retailers of cigarettes• Is regressive, redistributing income from smokers to owners of wholesale and retail outletsThe U C S A , in effect, sets minimum prices which may be charged to purchasers o f cigarettes. These minimum price requirements deviate from prices that otherwise would be set by the private market. This type o f price regulation is an unusual form o f  government intervention in the private market. Most prices are determined by factors o f supply and demand. The government regulates prices in a few circumstances. Most o f these involve cases in which it is believed that the forces o f private competition will not set appropriate prices because o f market failure. In almost all cases, these government regulations involve setting maximum prices, such as price regulations o f public utility rates.36 These situations involve instances where the regulation reduces the cost to consumers o f the good or service. By contrast, the U C S A  involves a situation where a minimum price is mandated. Thus, the U C S A  has the opposite effect; it increases the prices that cigarettes smokers pay, all others things being equal.The U C S A  has some important economic effects. Some o f  these potential effects are suggested in the bulleted items below. This analysis is based on standard microeconomic principles and assumes that the market for retailing and wholesaling cigarettes is a perfectly competitive market.37 The assertions are not based on empirical research and actual effects may differ, but economic theory suggests that these basic relationships are likely to hold.38

36 The purpose o f  these regulations o f  m aximum prices is to  prevent firms from setting prices that would 
earn “monopoly profits.” These interventions in the market are generally justified by concerns o f  efficiency (e.g., 
without regulation o f  maximum prices, consumers’ preferences for utility services would be under-served; tco little 
electricity or gas would be purchased and w e’d all be worse o ff  as a result) o r income distribution (e.g., poor people 
would have to pay too much o f  their incomes for utility services).

31 Even i f  the market is not perfectly com petitive, the results are likely to be about the same. The 
assumption that these markets are o r are close to being perfectly com petitive seems reasonable. On the retail side 
especially, there are a large num ber o f  sellers, none o f  whom have a dom inant share. Furtherm ore, there is relative 
ease o f  entry for both wholesalers and retailers (e.g., capital and information requirem ents are low). The business 
o f  m anufacturing cigarettes appears, by contrast, to be an oligopoly. Evidence for this includes: the small num ber 
o f  firms, the large capital requirements, and the lockstep pricing patterns by the industry. This fact m ay raise a 
question as to whether state minimum pricing laws tend to divert profits from  the manufacturers to wholesalers and 
retailers, i f  their requirements (and effects on the quantity purchased) enter into the oligopoly’s pricing decisions. 
This potential effect is ignored in the text.

38 The author is unaware o f  any empirical econom ic research on the effect o f  minimum cigarette pricing 
laws. Research has been done on the effects o f  cigarette excise taxes and, as noted later in the text, special excise 
taxes are fairly sim ilar policy instruments to the UCSA. The main differences between the two are: (1) the
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• Retail and wholesale prices of cigarettes will be higher. Consumers pay more for cigarettes than they otherwise would. This follows naturally from the legal requirement o f a minimum price requirement.• Fewer cigarettes will be sold in Minnesota. This flows from the first point, that the act increases cigarette prices. A  standard economic principle is the downward sloping demand curve: As prices increase, the quantity o f the good or service consumed declines. Because o f the addictive nature o f tobacco, the demand for cigarettes has traditionally be thought to be relatively inelastic (i.e., not very responsive to price). However, the demand is not completely inelastic; the quantity purchased does drop with price increases.39 Thus, the increase in price mandated by the act will decrease cigarette consumption. A  reasonable guess might be that the act reduces consumption by 2 percent.40• The act generally will increase the profits of retailers and wholesalers of cigarettes. These range from convenience stores and grocery stores to cigarette distributors. O f  course, not all competitors will be affected equally. Sellers with lower cost structures will lose some o f their advantages. For example, smokers may be more likely to purchase individual packs from a convenience store, rather than being sure to purchase larger quantities (e.g., cartons or multiple cartons) from a discounter, such as a large grocery store or discount club. The act will narrow or may even eliminate the price difference between these different types o f retailers. As a result, these lower cost retailers will make larger profit margins on their sales, but will make fewer sales. The net result probably is lower total profits for these low-cost sellers.• The U C S A  likely will redistribute income from lower to higher income individuals. This point follows from the fact that the act increases the price o f

revenue from the excise tax is retained by the government, rather than going to the firms engaged in the cigarette 
trade, and (2) excise taxes are imposed at a uniform rate, while the effect o f  the minimum pricing laws will vary 
from seller to seller depending upon how much the price they would charge differs from the law ’s required 
minimum.

39 Standard estimates o f  the overall elasticity ranges from -0.3 to -0.5. See U .S. Dept, o f  Health and 
Human Services, Reducing Tobacco Use: A Report o f the Surgeon General 322-37 (2000) (summarizing the 
empirical studies). Studies summarized in the Surgeon G eneral’s Report show elasticities ranging from  -0.14 to 
-1.12. M ost o f  the elasticities center a round -0.4. An elasticity measures the change in consumption for a 1 

percent change in price. Thus, an elasticity o f  -0.4 implies that a 1 percent increase in the price o f  cigarettes would 
result in a drop in consumption o f  0.4 percent.

40 This guess is based on an assumption that the UCSA results in a 5 percent increase in overall cigarette 
prices (i.e., slightly less than one-half o f  the mandated statutory mark-up) and that the price elasticity is -0.4 
percent. The elasticity is the mid-point o f  the range o f  elasticities summarized in the Surgeon G eneral’s Report. 
See note 39. It should be noted that DOR traditionally has used a much lower elasticity o f  -0.1 or -0.2 in preparing 
revenue estimates for excise tax increases. The effect o f  the act on average mark-ups is only a guess. Given the 
relatively thin margins in the grocery business and testimony by convenience store owners that cigarettes provide a 
large share o f  their profits, it seems plausible and, perhaps, may be on the low side.
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cigarettes, while increasing the profits of retailers and wholesalers. The price increase is distributed regressively. Cigarettes are not normal goods; the amount individuals spend on them does not increase with income. Cigarettes purchased constitute a larger share o f the incomes o f low-income smokers. By contrast, the profits o f  retailers and wholesalers tend to go to more affluent individuals.41 In this sense, it is fair to think o f  the effects o f the act as similar to a state-imposed excise tax, the revenues from which are mainly distributed to owners o f retail and wholesale stores that sell cigarettes. The overall effect is likely to make the income distribution more regressive.• The act creates an incentive to purchase cigarettes at locations outside its jurisdiction. Because o f its price effects, the act creates an incentive for smokers to seek ways to avoid its effects. This can be done by making purchases at Indian reservations or in neighboring states (e.g., North Dakota) where similar laws do not apply. This effect o f diverting purchases has been a widely recognized effect o f state excise taxes42 The act, to the extent that minimum pricing does not apply at other locations, has a similar effect. Thus, the incentive to make purchases on Indian reservations or in other states may increase somewhat.The UCSA magnifies the effect of state and federal excise tax increases.Aside from the general economic effects o f the U C S A , it interacts with the state and federal excise taxes on cigarettes. The minimum mark-ups under the act are calculated from the “ basic cost o f cigarettes.”  This amount is the combination o f the manufacturer’s price plus the state and federal excise taxes. As a result, when the state increases the excise tax, this automatically requires an increase in retail and wholesale prices equal to not just the amount o f the excise tax, but also the minimum mark-up under the U C S A . As described above, Minnesota’s minimum mark-up equals 12.9 percent. Thus, i f  the federal or state government were to increase the excise tax by 10 cents per pack, the act would require the retail price to rise by 11 cents per pack.Absent the act’s requirements, one would expect that the price increase from an excise tax would

41 A small part o f  the increased revenue to retailers and wholesalers probably goes to employees and other 
suppliers o f  those firms, rather than to profits. This assumes that (1) the part o f  the return on the higher 
productivity o f  workers in lower cost retailer's and wholesalers goes to the firm 's owners, rather than the workers, 
and (2) more wages are paid to workers for retailers and wholesalers because the act redistributes more sales to 
higher cost retailers. In essence, the act results in more workers and employees being em ployed by retailers and 
wholesalers o f  cigarettes.

42 See, e.g., Jerry G. Thursby and Marie C. Thursby, “ Interstate Cigarette Bootlegging: Extent, Revenue 
Losses, and Effects o f  Federal Intervention,” 53 Nat. Tax J. 59 (2000); Patrick Fleenor, “How  Excise Tax 
Differentials Affect Interstate Smuggling and Cross-Border Sales o f  Cigarettes in the United States,” Tax 
Foundation (Oct. 1998).
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be limited to the amount o f the tax. Instead, actual price effects are larger. This apparently occurs and is observable in national data.43This effect could be eliminated by changing the law to base the percentage mark-ups on the manufacturer’s invoice prices, excluding federal and state excise taxes. The percentage presumptions could be adjusted to prevent this from having an immediate effect on the minimum presumptions under the act.Similarly, the UCSA magnifies the effect of manufacturer’s price increases.Manufacturer’s price increases have the same effects as excise tax increases; they automatically result in larger wholesale and retail mark-ups in absolute dollar terms. Thus, when the industry increased prices to pay for settlement of lawsuits filed by the states, these increases were automatically marked up by sellers who do not base their mark-ups on actual costs. Since the price hikes to pay for the state settlements were large (exceeding a dollar per pack), the U C S A  essentially added a dime or more to the cost o f the settlement to smokers. This, o f course, benefitted wholesalers and retailers and offset their declining profits resulting from the reduced sales caused by the higher prices.

43 Various studies have observed this effect and suggested various theories for it. See, e.g., Jeffrey E. 
Harris, ‘T h e  1983 Increase in the Federal Cigarette Excise Tax,” 1 Tax Policy and the Economy 87-111 (1987) 
(suggesting oligopolistic pricing). None o f  them, however, suggest that minimum pricing laws, such as the UCSA, 
are responsible.
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Appendix: Special Minimum Pricing Rules for 
Gray Market Cigarette SalesThe 2000 Legislature enacted a law that imposes minimum pricing rules on a special class of cigarettes— U.S. brand cigarettes manufactured in a foreign country or manufactured in the United States for sale in a foreign country.1 This law is not part o f the U C S A , although it refers to and requires U C S A  minimum prices to apply. Moreover, it was enacted to address a problem that is distinctly different than that addressed by the U C S A — i.e., efforts by cigarette wholesalers to avoid the manufacturers’ price increases used to fund the settlement agreements with the states. Because o f the similarities to the U C S A , this appendix briefly describes the problem the law was designed to address and the provisions o f the 2000 law.The ProblemThe origins of the minimum price law lie in the price increases imposed by cigarette manufacturers to pay for settlement o f the state-filed lawsuits. During the late 1990s, the tobacco companies settled lawsuits filed by state governments over the companies’ liability for medical and related costs paid by the states that were caused by smoking. In order to pay for these settlements, cigarette manufacturers imposed a series o f substantial price increases. The sum o f these price increases, attributable to the settlements, exceeded $1 per pack o f 20 cigarettes.U .S . manufacturers make and sell their U .S . brand cigarettes in foreign markets. Some o f  these cigarettes are manufactured in the United States and exported; others are manufactured in foreign countries by subsidiaries o f the companies or licensees o f the U .S . companies. When the manufacturers increased their domestic prices to pay for the state lawsuits, they did not similarly increase their prices in foreign markets. Their reasons for not doing so seem obvious. The foreign competitors o f U .S. manufacturers would not have increased their prices, since they were not paying U .S . damage or settlement awards. I f  die U .S . companies had raised their prices in international markets (essentially spreading the cost o f U .S . settlements across all their markets), their cigarettes would not be price competitive with foreign brands. Their local competitors in international markets would have had a significant price advantage.2 The net result is a two tier price structure for U .S . brand cigarettes: one price for the domestic or U .S . market and another (significantly lower) for international markets.3

1 2000 Laws, ch. 496, § 2, subd. 1(c), to be codified at Minn. Stat. § 325D .42I. subd. 1(c).

2 In some cases, licensing agreements (with com panies that m anufacture and market their products in 
foreign countries) may have prevented them from doing so. This matters little; even if  they could have done so 
legally, it would not have been a sensible business or marketing decision.

3 Manufacturers also contend that the U.S. brands manufactured for sale in foreign countries have 
different formulations and, as a result, are different products (e.g., have different tastes and so forth). It is unclear 
to what extent this is actually distinguishes the products and would affect consum ers' w illingness to buy them.
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This situation created an opportunity for brokers or wholesalers to buy U .S . brand cigarettes that were intended for sale in foreign counties at the lower prices. The brokers would then resell them in the United States. This would defeat the manufacturers’ efforts to maintain their two-tier price structures and to pass the lull cost o f the legal settlements onto U .S . smokers. The initial efforts focused on cigarettes manufactured in the United States for export. The brokers purchased this product (ideally) before it actually left the United States. This minimized transportation costs and any problems o f freshness in the cigarettes. These U .S . brand cigarettes manufactured in the United States for export came to be called “ gray market”  cigarettes, referring to the fact that they had been manufactured for sale outside the United States. A  change in federal law prohibited this practice4 and the brokers turned to foreign manufactured cigarettes.To stem the problem of gray market cigarettes, manufacturers contractually prohibited wholesalers from buying cigarettes directly from the manufacturer if  they also purchased these gray market cigarettes. This prevented the large mainline wholesalers from selling these gray market cigarettes.The practice also had the potential to affect payments under the settlement agreements. Under Minnesota’s settlement, the payments from the tobacco companies were pegged to domestic sales (not Minnesota sales, but national sales). The multi-state settlement agreement is similar. As a result, sales o f  cigarettes manufactured for sale in foreign countries (whether manufactured in the United States or a foreign country) would not be counted in determining the companies’ obligations under the settlements. Since the Minnesota market is a very small share o f the total domestic market, gray market cigarettes sold in Minnesota were unlikely to have much o f an effect on payments to Minnesota. However, manufacturers (who sought to maintain their two- tiered price structure) and wholesalers (who were prohibited by contracts with manufacturers from participating in the gray market) sought a legislative resolution o f this issueDescription of the LawTo address this situation, Laws 2000. chapter 496, imposes special minimum pricing rules for cigarettes that:• Were first sold in the Minnesota market after January 1, 1998;5 and• Have trademarks, trade dress, and trade names that are confusingly similar to cigarettes that were sold in the Minnesota market before January 1, 1998.

4 26 U.S.C. § 5754(a).

5 The approach o f  tying the minimum pricing rules to cigarettes marketed after January 1, 1998 was 
adopted to avoid explicitly and exclusively imposing these special rules on foreign products or products m oving in 
foreign commerce. By the nature o f  the situation, this law applies only to foreign cigarettes or U.S. cigarettes that 
were first exported. Under the foreign commerce clause, a law that was restricted to and imposed disadvantageous 
rules exclusively on a foreign product would likely be unconstitutional. The federal power over foreign commerce 
is nearly exclusive. See, e.g., Zschcrnig v. Miller, 389 U.S. 429 (1969).
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These cigarettes must be sold at minimum prices that apply under the U C S A  to the brands o f cigarettes that were sold in Minnesota before January 1, 1998. This provision, in effect, requires gray market cigarettes and U .S . brand cigarettes that are manufactured outside o f  the United States to be priced equivalently to their U .S . counterparts. In effect, it legally mandates the manufacturer’s two-tiered pricing structure by requiring U C S A  pricing calculations to be made based on the manufacturer’s invoice price for domestic cigarettes (not gray market or foreign cigarettes).This law is enforced only by private causes o f  action for injunctive or other equitable relief or damages. A  successful plaintiff may also recover attorney fees. The court may treble actual damages, if  it finds the violation is “ egregious.”  For minimum pricing violations, the court may award exemplary damages to a plaintiff equal to the amount charged below the permitted minimum price. Violations are also misdemeanors.
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S I S S O N  & K N U T S O N ,  P . C .Attorneys at Law445 West Ninth Avenue A n ch o rage , A lask a  99501
Rod R. Sisson Tracev Knutson Craig Wm. Black Telephone (907) 258-1991 Facsimile (907)258-9852 Federal I.D. #92-0135133

April 18, 2003
Senator Ralph Seekins State Capital, Room 125 Juneau, A K  99801-1182Re: Senate Bill No. 175Dear Senator Seekins:I write regarding Senate Bill No. 175 which you apparently introduced on April 7, 2003. We understand that Senate Bill No. 175 is an attempt to revive a similar bill (CSHB 319) which failed to become law last session. We also understand that this bill has now been referred to Senate Labor & Commerce and Judiciary, chaired respectively by Senators Bunde and yourself. We are writing because of  grave concerns over the language of Senate Bill No. 175 and the likely additional liability exposures which will befall commercial recreational operators i f  this bill is passed using the current proposed language.By way o f some explanation, I will let you know that a primary piece o f my law practice is recreational liability defense. I am currently representing the two primary insurers underwriting liability coverage in the recreational area in Alaska, 1 represent numerous recreational operators, including Heli-ski companies, rafting companies, sea kayak companies, lodges, flight-seeing tour operators, etc. V  ery simply, I do a lot of work in this area and have become articulate in the nuances o f the law regarding recreational operators. I speak on a regular basis throughout the S tate of Alaska, and speak at a National level on this topic. I just last week returned from speaking at the first inaugural Recreational Law and Liability Conference which was held in Vail, Colorado. Attached you will a copy o f the agenda from that meeting, The point o f reciting some o f my background is simply to convey that, this is an area of law which I know extremely well.I received a copy o f Senate Bill No. 175 while I was in Colorado last week participating in the recreational law conference. I was, quite frankly, dismayed and very worried once I saw the bill. It is unclear to me which constituency may be pushing for this bill, though I understand that the Alaska Tourism Industry Association may have expressed an interest in seeing legislation passed
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in Alaska strengthening recreation providers defenses against litigation. The following information should provide your offices, the Senate and some of your constituents with information on inherent risk statues and on the problems with the language proposed in Senate Bill No. 175.

Inherent Risk Statutes and DoctrineCertainly, over the last 20 years or so, a number o f the recreation oriented states have enacted statutes defining the inherent risk doctrine involved in recreational activities. This doctrine is sometimes referred to as “primary assumption o f risk.”  Many o f  the statutes which have been passed cover a single activity because it is simply easier to list or discuss what would be considered an “inherent risk”  to an individual activity. A  few states, namely Wyoming, Vermont and Pennsylvania have drafted recreational safety acts which cover all recreational activities. (See also. discussion on Hawaii statute, below.) There is currently an inherent risk type bill pending in front o f the Montana Legislature. I have attached for your review both the Wyoming Act and the bill pending in front o f the Montana Legislature. These Acts generally define inherent, risk, but do not include exhaustive lists o f risks or lists o f provider duties.I can tell you, when the above referenced Acts were passed, many people questioned whether the courts in those states would be willing to use those Acts to summarily dismiss applicable cases. Subsequent to the passage o f these Acts, the Wyoming court has, in just a couple o f cases that we aware of, been willing to use the Act to support summary dismissal in a horseback riding and in a snowboard injury case. The horseback riding case was appealed to the 10* Circuit, which upheld the Wyoming court’s dismissal. It is important to note, however, that, where the Wyoming Act is drawn broadly to cover all recreational activities, the litigants in the case were required to hire expert witnesses to provide testimony on the issue o f whether the injury in question (plaintiff alleged that the trail riding company negligently failed to properly tighten or cinch his saddle, so that his saddle flipped and he was injured) was, in fact, an inherent risk o f horseback or trail riding. See. Cooperman v. Matt David, dba Wyoming Rivers &  Trails. 214 F.3d 1162 (10,h Cir. 2000). In other words, broadly drawn Acts which cover aH recreational activities often times create issues o f fact regarding inherent risks; where there is an issue o f fact, the duty issue or the issue o f whether something is actually an inherent risk must be decided by a fact finder, either a Judge or a jury. See also. Estate o f Adam Horschman. et al v. Jackson Hole Mountain Resort Corp..) 200 F. Supp. 2d 1329 (D.Wyo. 2002) in which the U .S . District Court used the Wyoming Act to support summary dismissal o f the case against Jackson Hole, finding that a snowboarder’s fatal injuries were caused by an inherent risk o f the activity. What I am trying to convey is that, where the question o f whether a certain risk is inherent to an activity or not becomes a question o f fact, it can substantially delay or prevent summary judgment or dismissal o f cases. As such, we know of only these cases where
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the statute(s) supported summary disposal of recreational type cases; and, even in these cases, expert or outside testimony was required to establish the inherent nature o f the risk.Quite frankly, it is worth noting that the majority of states do not have inherent risk type legislation. The reason for this is that the common law created the inherent risk doctrine and current case law, from studied courts, perpetuates the doctrine quite nicely. In fact, the general common law dictates that recreation providers have no duty to protect participants from the inherent risks o f recreational activities, and therefore no corresponding liability to participants for injury or loss resulting from those inherent risks. As you will, or should recognize, there arc four essential legal elements to establishing a cause o f action for negligence. These elements include duly, breach, causation and damage. I f  the inherent risk doctrine establishes that there is no duty present in an inherent risk type situation, a participant will not be able to make out a cause o f action for negligence.The primary assumption o f risk doctrine, often referred to as the inherent risk doctrine, provides generally that individual participants assume the inherent risks of recreational activities and all liability or responsibility for injuries resulting from those risks. Alternatively, providers of recreational activities have no duty, ergo no responsibility, to protect participants from the inherent risks and dangers o f recreational activities. Inherent risks generally fall into two categories: one, thoserisks that are essential characteristics of arecreational activity and which the participants desire to confront: e.g., moguls, steep grades, exciting white water; and two, those undesirable risks which simply exist, e.g., falling rock, avalanches, or sudden severe weather changes. Much o f this is covered in a wonderful law review article authored by an attorney who is not only a veiy good friend of mine, but whom I hold in the highest regard. See. Recreational Injuries and Inherent Risks, Wyoming Land and Water Review 1998, Catherine Hansen-Stamp.Problems with Language Proposed in Senate Bill No. 175Reviewing the language proposed in Senate Bill No. 175, against both the Wyoming Act and the Act being proposed in Montana, reveals a number of things. First, Section 05.50.010, states that, participation in a commercial recreational activity constitutes acceptance of the inherent risks o f that recreational activity. The bill then goes on, at Section 05.50.020 to find that a person who accepts an inherent risk of a commercial recreational activity is contributorily negligent to the extent they are injured, die or suffer property damage. The essential flaw in these two sections is that, whoever drafted this bill, apparently completely fails to understand the nature o f the inherent risk doctrine. Where the proposed Senate Bill No. 175 attempts to establish contributory negligence against a person who accepts an inherent risk, this is simply nonsensical. Since the doctrine of inherent risk establishes that there is no duty, and therefore no negligence, there literally can be no contributory negligence.
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In addition, Section 05.50.030 and Section 05.50.040, attempt to establish the responsibilities ofboth the participants and o f the operators o f commercial recreational activities. Again, this is an essential failure to understand the inherent risk doctrine; the draftor o f this language appears to be blurring the line between inherent risk and negligence. Where Senate Bill No. 175 sets specific responsibilities for both participants and operators, it not only foils to comprehend the inherent risk doctrine, it creates significant additional legal exposure to commercial recreational operators. In other words, where this bill, i f  enacted into law, would provide a statutory or codified set of responsibilities, it would create a per se style of liability. It is difficult to imagine a court, faced with the conflict o f a statutoiy style responsibility and the private contractual release document between a recreational participant and a recreational operator, having any choice but to find under the established law. As they arc written now, the sections under Senate Bill No. 175 which attempt to establish responsibilities: one, actually function to negate the inherent risk doctrine; two, expose recreational operators to a per se or statutory style of liability (negligence) which would likely negate the release contracts currently being used and three, would likely affect insurance coverage of recreational operators as veiy few standard CG L type policies provide coverage for intentional, reckless or per se type conduct. This is particularly true given Section 05.50.060, which states that a commercial recreational operator who violates one o f these sections is negligent and civilly liable to the extent that injury or damage is caused. Additionally, where the responsibilities o f the operator include explaining to the participant the fundamental inherent risks of the activity, this appears to be in direct conflict with the responsibility o f the participant to lcam about and expressly accept the risks o f the activities.I cannot emphasize strongly enough the effect of this type o f language on potential insurance coverage and on establishing per se type o f liability. I would urge you to consider the effect of a statute similar to your proposed bill passed by the Hawaiian Legislature in 1998. See. Hawaii Rev. Stat. §663-1.54 (1998). After a 1991 incident in which a tourist to Hawaii died paragliding, recreational activity providers saw increased litigation and rising insurance premiums. As a result, they banded together to lobby the Hawaii Legislature to enact a bill forcing the courts to recognize releases for negligent liability. Ironically, the statute enacted, which defines specific duties for the providers and the patrons, not only fell short of its goal, but has placed recreational providers in a much more endangered legal position. The Hawaii statute, just like your Senate Bill No. 175, defines duties ofboth parties, allows only inherent risks to be waived and leaves open the question o f whether a risk 13  inherent. The legal effect of all o f this has been terrible, to say the least, for Hawaiian recreation providers. Please review the Winter 1999 University of Hawaii Law Review article entitled Recreational Activity Liability in Hawaii: Are Waivers Worth the Paper on Which they Are Written?
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In striking contrast to the Hawaiian style legislation, in 1989, when the Wyoming Legislature passed the Recreation Safety Act, the structure o f the Act (like similar Acts in Vermont and Pennsylvania) did not provide a list o f  inherent risks or a list o f provider/participant duties. The basis for not providing a list o f inherent risks or list o f provider/participant duties was that, the Wyoming Act is what we temi a “judicial approach.”  Under a judicial approach, a Judge determines whether the risk causing injury is inherent and hence, whether the provider owes a legal duty. The intent is that the Act will not establish responsibilities or duties as your proposed Senate Bill No. 175 very clearly does, and will not establish per se liability. The Wyoming Act leaves the question of whether a particular alleged risk is an inherent risk to the Judiciary. See, my discussion above, at page 2, - however, which points out that, the judicial approach bills, even though stronger, still often delay summary dismissal o f recreational cases.By contrast, individual type inherent risk statutes which deal with a single recreational activity, like Ski Surety Acts, Equine Safety Acts, etc. provide comprehensive lists o f the inherent risks o f the activity and they also provide sections regarding the specific duties ofboth the provider and the participant. This is generally thought o f as the “legislative approach”  in that the scope of legal duties and/or activities are listed in the statute. Again, the draftor o f Senate Bill No. 175 appears to be unfamiliar with the differentiation between these two approaches.While the common law provides for and establishes the inherent risk doctrine, there is really nothing wrong with codifying a State’s intent to recognize the doctrine. I am assuming that the intended purpose o f Senate Bill No. 175 was to codify that, as a matter of law, providers of recreational activities have no duty to protect participants from injuries resulting from the inherent risks of the activities.1 am also assuming that your bill intended to strengthen the ability o f recreational operators to pursue motions to dismiss or motions for summary judgment in the event o f law suits for injuries resulting from an inherent risk o f a provided activity. Unfortunately, both o f the intentions which I am presuming have supported your bill, will be roundly defeated if  this bill is passed into law. It is extremely clear to me that the bill, the way it is currently drafted, will result in additional litigation, a basis for plaintiffs to establish a per sc type o f liability, an opportunity for insurers to argue against coverage, the inability or added burden to operators in successfully pursuing dispositive motion practi ce and additional legal liabilities against commercial recreational operators. While some form o f inherent risk legislation may be desirable, the language in Senate Bill No. 175 is so inaccurate and problematic, it is difficult to even to imagine the ramnifications of this legislation.Beyond what I have noted above, ray greatest fear is that, where a recreational operator attempts to enforce a release o f liability, this proposed bill will allow a plaintiff to, perhaps very successfully,
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argue that the statute creates a duty of care that cannot, on public policy grounds, be released by a written document Remember, that we have only had two cases go before the Alaska Supreme Court on the issue of the effectiveness o f a pre-recrcational release. See. Moore v. Hartley Motors, Inc., 36P.3d628(Alaska20011:Kissickv.Schmierer.816P.2d 188,191 (Alaskal991). Tnbothofthesc cases the court found that the release did uot contain a magic word or phrase - cither negligence or death. It is clear that, as opposed to other states, the Alaska court is traveling down a road I call the “magic language”  road when it comes to prerecreation releases. This express language of Senate Bill No. 175 which mandates the recreational operator to act in , .  a reasonably safe and competent manner. . will, very effectively, negate a commercial recreational operator’s arguments in favor o f the viability o f  his liability release for negligence. Where liability releases are, literally, the first line o f defense in recreational liability cases, you can expect increased litigation and decreased availability o f insurance to outdoor recreation type providers in Alaska i f  this billpasses.In addition, it has been my experience that the most effectively drafted legislation separates out issues which arc unrelated. Senate Bill No. 175 also purports to amend A S 09.65 by adding a section regarding civil liability for aircraft and watercraft passengers. This proposed amendment seeks to relieve an owner or operator o f an aircraft or watercraft for civil damages for transporting someone in the owner or operators air or watercraft where they arc not being hired or compensated for transportation. Again, 1 would urge the Senator and his constituents to thinklong and hard about this style o f legislation in the State o f  Alaska. I am not sure what was intended by this proposed amendment, though I would observe the following. Theparagraph (a), attempts to relieve operators when they are not under hire. Paragraph (b) then says that this amendment will not apply to owners or operators who have insurance that would be available to compensate the claimant for civil damages. I f  the relief from liability is not available to people who carry insurance, this type of legislation is simply an incentive for private aircraft or watercraft owners to “go bare.” In addition, i f  this bill is passed in to law, certainly insurers will begin to segregate the coverage products they are making available to owners of air or watercraft to prevent having to respond to or compensate passengers in the event o f catastrophic injuries. In the State of Alaska, where so many o f our families travel long distances by air and watercraft and where there are frequent catastrophic accidents, it is the insurance that often makes the victim families whole again, or able to continue on without their partners or loved ones. ConclusionAs you can see, I have copied this letter to numerous people who will have an interest in the inherent risk portion o f Senate Bill No. 175. We will be happy to work with your office, and/or with any of the people on our copied list, to create legislation that may be more functional and or palatable to recreational operators in the State o f Alaska. I would note, that, as you review the Wyoming
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Legislation andthelegislation currently beingproposedinMontana, one additional recommendation that has been made by defense counsel in both o f those states, and which I strongly favor, are that these bills be clarified to expressly state that nothing in the legislation is intended to render liability releases ineffectual. Certainly, any new legislation which is proposed in the recreational or inherent risk area in the State o f Alaska should contain such specific qualifying language. Again, thank you for your consideration o f the above and wc will be happy to be o f any further assistance.Sincerely,SISSO N  & jKN U TSO N , T.C.

TLK7spdEnclosures: Agenda o f the Recreational Law and Liability Conference - Vail, Colorado.Wyoming ActBill pending in front o f the Montana Legislaturecc; Governor Frank Murkowski Senator Fred Dyson Senator Con Bunde Representative Pete Kott Representative Lesil McGuire Representative Ethan Bcrkowitz Brian Hove - Office o f Senator Ralph Seekins Dave Hamre - Chugach Powder Guides Rich Weimer - Denali Alaska Insurance Jim Quist - Worldwide Outfitters and Guide Association Peggy Looney - Alaska Destination Specialists Chris Von Imhoff - Alyeska Resort Rich Dowd - Alyeska ResonJulie Saupe - Anchorage Convention & Visitors Bureau Keith Fiedorowicz - Alpine Air Kirsten & Carl Dixon - Within the Wild Per Bjom-Roli
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ATLA 2002-2003 Board o f Directors:Bob Dindinger - Alaska Travel Adventures, Inc.Charlie Ball, Vice Chair - Princess Cruises, Inc. &  Piineess Tours Ken Dole, Government Relations Chair - Waterfall Resort Gary Odle, Marketing Chair - Alaska Highway Cruises Paul Carter, Secretary - Northwave Alaska, Inc.Kirk Hoessle, Treasurer - Alaska Wildland AdventuresDale Fox, Past Chair - Bird Watching Tours o f AnchorageRon Peck - President &  COO - Alaska Travel Industry AssociationPaul Allen •• Holland America Line-WcstoursDale Anderson - Admiralty ToursRoark Brown - Homer Ocean ChartersBruce Bustamante - Anchorage Convention & Visitors BureauAnn Campbell - Aurora ConsultingBrett Carlson - Northern Alaska Tour CompanyLee Chipman - Hilton AnchorageKelli Dindinger - Holiday Tnn AnchorageBob Engelbrecht - NorthStar TrekkingPam Foreman - Kodiak CVBDon Habeger - Royal Caribbean &  Celebrity CruisesJohn Hall - Anderson House ToursScott Reisland - Denali Grizzly Bear Cabins & CampgroundSuzanne Rust - K2 AviationBrad Walker - Alaska Airlines
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Dear Colleagues:Recreation and adventure programs are on the rise. Faced with pressure to provide diverse and unique programming in an increasingly compedlive market, it is critical that these programs and their legal counsel understand basic legal and riskmanagement issues. Understanding these issues is key to assisting organizations and their leaders in running a well organized and responsible operation, as well as minimizing potential legal exposure.
k

Cathirinc Hanien.Stamp, Esq.

In this two-day session, outdoor leaders, attorneys and insurance representatives prominent in the field will address a variety of legal and risk management areas important to those providing recreation and adventureprogramming. These include staffing, internal chJl1w ,Reb. Giegg Cjq policies, crisis management and defense of claims, the doctrine of inherent risks and its interplay with rhe law of negligence and premises liability, screening and disclosure, release and indemnity, equipment issues, asset protection, insurance issues and more.We look forward to seeing you at the CLE International's first conference on Recreation &  Adventure Program Law &  Liability!Regards,
/ i £

Catherine Hansen-Stamp, Esq. 
Program Co-Chair

V
Charles R. 'R*b' Gregg. Esq. 

Program Co-Chair

Register Online at www.cle.com or Call (800) 873-7130 ^  
Conference Schedule Inside r

http://www.cle.com
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8:30 Registration
9:00 Introduction

Charles R. "Reb" Gregg, Esq., Program Co-Chair
Houston, I X
Catherine Hansen-Stamp, Esq., Program Co-Chair
GoIdem CO

9:30 Overview of Basic Legal Doctrines
Inherent Kinks; Nr.rllctnce
Charles R. “Reb Gregg, Esq., Program Co-Chair 

1 0 :0 0  M o rn in g  B reak

10:15 Information Exchange and Disclosure
Written wiC O ral Disclosure Mid Warnings; Screening Issues; R isk and
Release Forma: O ther Participant Agreements
Catherine Hansen-Stamp, Esq., Program Co-Chair

11:00 Litigation Issues
le ssons from  the Field: Ultimate Goals o f  Crisis Response;
Documents, tra in ing  and Program  Procedures fo r Litigarion Avoidance: 
Post Accident Crisis Management
Deb AJango, Director, Alaska Outdoor 
Education Department
University of Aloritp, Anchorage, AK
Tracey L Knutson, Esq.
Siston &■ Kkbbtm. Anchorage, A K
Tod Schimeipfenig, Curriculum Director,
Wilderness Medicine Institute
National Outdoor Leadership School, Lander, W y
A Defense Attorney!. Perspective 
Monty L Barnett. Esq.
White 6- Stacie. Denver, CO

12:15 Lunch Break

2:00 Hot Topics in Program 
and Safety Management
The Organization Perspective; Pre-Trip Medical Screening: 
Transportation Standards; 15 Passenger Vans; Managing Instructor 
Judgmcnr Issues
Tod Schimeipfenig. Curriculum Director,
Wilderness Medicine Institute
Bob Box, Director Safety and Program
Outward Bound USA, Mesa, AZ

3:15 Providing Services to Minors
SiglllliCuncc o f  the Cooper Case; Indemnity and Release; Hnfottcttbiluy 
o f  Parent and Guardian Signatures: Unanswered Questions 
Stephen Hopkins, Esq.
Higgins, Hopkins, McLain &  Roswell, Lahmvood, CO

3:55 Afternoon Break 
4:10 Premises Liability

Rocky Mountain Region, Interp lay with Statutes fo r Specific Activities 
Arthur B. "Boots1' Ferguson, Jr., Esq.
Holland &• H u rl, Aspen, CO4:50 Recreational Equipment Issues
Products t J.ib lilty; Maintenance, Use anti Rental; Provider Exposure; 
lnsrrucnoir Oh Use; Modification: Use o f Technology 
Laura L. Horton, Esq.
North ridg r, CA

5:30 Adjourn

11
9:00 Overview

Review o f  P ay  One; Issues fo r Day Twu
Catherine Hansen-Stamp, Esq., Program Co-Chair 
Charles R. "Reb" Gregg, Esq., Program Co^Chair

9:15 Choice of Entity
Structuring the Company fo r Limited Liability; Tax and Legal Lcsoes: 
Choosing the Right Adviso r Team 
James V. Pearson, Esq.
Pearson &  11 omwiiz, Denver, CO

10:00 M o rn in g  B reak

10:15 Grouping Risk Management Issues
Company Policies and Practices: Risk Management Plans;
Emergency Protocols and Procedures; Defense of Claims 
Peter W. Rietz, Esq. 
lheR ie tc Low Firm , ChUon, CO

11:00 Industry Standards and Practices
Determ ining the Standard; Peer Review; A reiedllntion
Geraldine Link, Esq., General Counsel
National Slri Areas Association. Lakewood. CO

11:45 Q&A Panel
Members o f (he Faculty

12:00 Lunch Break 
1:30 Staffing Issues

Employees and Independent Contractors; Intents ilnd Volunteers; 
Selection. Training, Supervision untl Vicarious Liability 
B erry  van der Smissen. Esq., Re.D., Professor 
University o f Northern Iowa, Cedar Falls, lA

2:15 Insurance Issues in the Industry
W hat Type? Coverage and Exclusions; h ow  Much Is Enough?
Glenn Sudol, Underwriting Manager 
and Executive Vice-President 
Gillingham (rAssociates, VJcsvmnficr. CO 
Irank L. Freeman, Senior Vice President,
Branch Manager, MountainGuard Insurance Program 
W'lllis o f New Hampshire, Salt la ltc  Clly, UX

3:15 Ethics—Hunker Down or Cooperate?
Attorney/Client Trivilcge abd Disclosure During a Crisis: B tlin ring thc  
Duties o f  W hat lo  Say and lo  W hom
Reb Gregg, Esq., Moderator
Jim Moss, Esq.
Sdvcrthome, CO
Peter W. Reitz, Esq.
Tod Schimeipfenig, Curriculum Director,
Wilderness Medicine Institute
Frank L Freeman, Senior Vice President,
Branch Manager, MountainGuard Insurance Program

4:15 Adjourn
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Charles R. "Reb" Gregg, Program Co-Chalc
focuses on outdoor recreation matters and general 
htigatlun. He has served as legal counsel to NOLS 
since the late 1970s and U a frequent speaker 111 
the outdoor recreation industry. He is co-ttUlOr of 
th t Outdoor Education and Recreation Qutsreeriy.

Catherine Hansen-Stamp, Program Co-Chair, 
represents recreation providers, rccrcsilorutl 
product manufacturers and nthnr organizations 
on legal liability and risk management issues.
She is the co-editor of the Outdoor Education and 
Rccrtanm Law Quarterly.

Martha D. Rehm, Featured Presenter, serve* 
as Senior vice President, General Counsel and 
Secretary of Vail Resorts. She has also served as 
General Counsel of Corporate Express and as a 
private practitioner with a focus on corporate 
finance and securities transactions.

Dob AJango provides risk management education 
and consultation services to programs nationwide 
and is the editor of Lessons Lramcd.' A Guide lu 
Accident Prevention and Crisis Response. She also 
serves on AEFs Accrcdlarion Council.

Monty L  Barnett has 10 years of broad trial 
experience, Including matters involving 
recreational activities and products- Hr. is a 
recipient of the American Jurisprudence Award for 
Appellate Advocacy.

Bob Box lus been with Oatwatd Bound lor 30 
years. He recently lead a collaborative effort with 
the St. Paul Companies tn educate programs about 
best practices in safety management.

Arthur B. “Boots* Ferguson, ir, focuses on all 
aspects of recreation and resort development law. 
Hr. Is special counsel to the Colorado Ski C.nuntTy 
U.S.A., and he serves on the board uf directors of 
the American Mountain Guides Association.

Frank L. Freeman is responsible for the western 
operations of W ills ’ national ski program. He 
aIsu co-nuuuiges the mvloual program and is very 
involved in all aspects of ski-rerun exposure.

Stephen Hopkins emphasises die defense of claims 
regarding general LWsiutUy and ski area liability. He 
was attorney of record lo r the respondents in the 
recent Colorado Supreme Court case, Cooper v. Aspen 
Sluing Company.

Laura L  Horton lundlcs the defense of sport and 
reCTeaUoiuI liability eases and has published articles 
on waiver and release and assumption or risk. She 
also specializes in product liability, professional 
liability and employment issues.

Tracey L Knutson represents beli-ski, kayaking, 
rafting and hiking companies in risk management 
and litigation matters. She was closely involved 
In the successful defense of the State of Alaska in 
MeCvbbhu v. State ojAlaska, a case arising out o f a 
diving accident at one of the Stale's recreation ureas.

Geraldine lin k  directs public policy and ln-house 
legal ailtiinj for the NSSA, the unde group for resort 
owners and operators nationwide. She serves on the 
Board of Directors for the Continental Divide Trail 
Alliance.

Jim Moss is a risk management consultant and 
author of four books, including Outdoor Recreation, 
Travel, and Hospitality Forms. He represents the 
Wilderness Medical Society tnc American Mountain 
Guides Association, the Colorado Rlvci OulfHteiS 
Association and over 100 college and university 
rrrrration programs.

James V, Pearson has 23 years of experience in 
business law, ouidour recreation and business 
maungeinenL He Is Chairman of the Adventure 
Travel Society and previously served as a 
contributing editor for Adventure Travel Bioincss Magazine.
Peter W. Reitz specializes in ski industry and 
jpnrrs-relareti litigation. He was a counsel o r  
record for the United Stoles Sid Association In lhe 
Colorado Supreme Court csucs, Cnoperv. Aspen 
Skiing Company and Graven v. Msll Resorts.

Tod Schimeipfenig has been a wilderness educator 
since 1973, is a past NOIS Risk Management 
Director and Rocky Mountain School Director. He 
is the. founder ol ihe Wilderness Risk Managers 
CummiUec. and he is a recipient of the WMT 
Warren Bowman Award for lifetime contribution to 
the field of wilderness medicine,

Glenn Sudol's company is the premiere provider 
o f insurance for outdoor recreation businesses 
in  the United Slates. He Is responsible for 
the development and underwriting of The 
Grotl Ouldooii Insurance Program, covering 
campgrounds, outfitters and guides, guest ranches 
and snowmobile tours, among others.

Betty van der Smissen teaches advanced 
undayr.'duatc and graduate courser on Lcgil 
Aspects of Sport, Recreation, Parks 6i Leisure 
Scrvirrs. She Is the author of the three-volume 
ref erence work, Legal Liability and Risk 
Management for Public rmti r rfvate Entities, and is 
the coordinating editor of Management of Park, and 
Recreation Agencies.

Continuing Education Credit
MCLE: This course has been accredited by the 
Colorado Board of Combining Education and 
Judicial Education for a maximum of 14 hours 
of credit, including one hour of legal ethics. For 
accreditation In other Jurisdictions or disciplines, 
please cull CLE INTERNATIONAL at (303) 377-6600. 
CLE INTERNATIONAL is an accredited provider In 
all jurisdictions with continuing legal education 
requirements.Registration
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if you require any special accommodations.
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CLE INTERNATIONAL, a leading provider of 
continuing education, has been presenting 
high-quality professional education programs 
nationwide since 1983.
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The Conference w ill be held at the Sonncmlp Resort, 
20 VaU Road, Vail, CO 81657. A special ronm rate is 
available for conference attendees until March 10.
For room reservations, please call Community World 
Travel at (303) 316-4633 or (B8U) 724-0500 (outside 
■Colorado).Tuition
The tuition fee of S695 per person includes 
imentbmce at all sessions, course materials, 
continental breakfasts, unti cuffcc breaks. 
Government employees may attend al the special rate 
o f $393 per person. CLE INTERNATIONAL offers 
special rates fur nonprofit organizations, lull- 
time judges and law students.Save When Two or More Register
Save S200 or more w itli our multiple registrant 
discount! Tuition L< only $595 per person for two 
or more front the siunc linn.Cancellation Policy
Full tuition refunds (less n $50 administrative 
charge) will be gtven only If notice of cancellation 
is received by 3:00 p.m. MST on the Friday 
preceding the Conference, Substitutions ntay b t 
made at any time.

Course Materials
Each registrant w ill recdvc a set of materials 
prepared by the speakers specifically for this 
Conference that will serve as a valuable future 
reference. The course materials alone arc available 
for S95 plus S10 shipping and handling.Homestudy Package
CLE INTERNATIONAL also offerx n complete audio 
cassette transcript of the Conference (including 
all course materials) for $695 plus $10 shipping 
and handling. This course qualifies for homr-snidy 
credit. Outdoor Education and Recreation Law Quarterly

In additiun. all paid registrants w ill 
receive at no charge a one year 
subcriptlon (a value of SB5) to 
this excellent quarterly resource, 
published by The Outdoor 
Nctworx, covering an aspects of 
managing and marketing outdoor 
and recreation businesses.CLE International Program Attorney: 

Caroline R. Kert, kert@ cle.cam

mailto:registrar@clc.com
mailto:kert@cle.cam
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YES! Please register the following:
Nome: _________

Namc:_
Name:
Firm:
Address:

G ty:_____
State: __
Phone: _  
Email:

__ Zip+4 :_ 
Fax:

□  Check Here If You Do Not Wanl Email Notification of Future Programs,

I cannot attend. Please send me:
Q Course Materials Only
O Audio Homestudy Course (Tapes and Materials)
Q Email Notification o f Future Conferences

<3 .001 U£ INlCBNfillOfUJ. VOIMC0J

Save when two or more registerl Payment of S _______________________ JEndosed or Charge my:
□ VISA □ MASTERCARD □ AMEX Expiration Date: 
Caid No: ___________________________________________
Signature:

m m iinB a prsrt sto 
U.S. POSTAGE 

PAID 
DENVER. CO 

PERMIT NO. 3699

Code: Faculty

CUE INTERNATIONAL (303) 377-6600 or 
1620 Gaylord Street (800)873-7130 registrar@de.eom
Denver, CO 80206 (outside Denver)

(303)321-6320 vvwYv.de.com

mailto:registrar@de.eom
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W Y O M I N G  R E C R E A T I O N  S A F E T Y  A C T

1-1*121. Recreation Safety'Act; short title.This act shall be known and may be cited as the "Recreation Safety Act".1-1-122. Definitions.(a) As used in this act;(i) "Inherent risk" with regard to any sport or recreational opportunity means those dangers or conditions which are characteristic of, intrinsic to, or an integral part of any sport or recreational opportunity;(ii) "Provider" means any person or governmental entity which for profit or otherwise, offers or conducts a sport or recreational opportunity. This act docs not apply to a cause o f a c t i o n  based upon the design or manufacture of sport or recreational equipment or products or safety equipment used incidental to or required by the 9port or recreational opportunity;(iii) "Sport or recreational opportunity" means commonly understood sporting activities including baseball, softball, football, soccer, basketball, swimming, hockey, dude ranching, nordic o r  alpine s k i i n g ,  mountain climbing, river floating, hunting, fishing, backcountry trips, horseback riding and any other equine activity, snowmobiling and similar recreational 
o p p o r t u n i t i e s ;(iv) "Equine activity" means:(A) Equine shows, fairs, competitions, performances nr parades that involve any or all breeds of equities;(B) Any o f the equine disciplines;(C) Equine training or teaching activities, or both;(D) Boarding equines;(E) Riding, inspecting or evaluating an equine belonging to another, whether or not the owner has received some monetary consideration or other thing o f v a lu e  for the use of the equine or is permitting a prospective purchaser of the equine to ritL, inspect or evaluate the equine;(F) Rides, trips, hunts or other equine activities o f any type however informal or impromptu;
(G) Day use rental riding, riding associated with a dude ranch or riding associated with outfitted pack trips; and(H) Placing or replacing horseshoes on an equine.(v) Repealed By Laws 1996, ch, 78, §§ 2,(vi) "This act" means W .S. 1-1-121 through 1-1-123,
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1-1-123. Assumption of risk-(a) Any person who takes part in any sport or recreational opportunity assumes the inherent risks in that sport or recreational opportunity, whether those risks axe known or unknown, and is legally responsible for any and all damage, injury or death to himself or other persons or property that results from the inherent risks in that sport or recreational opportunity.(b) A  provider of any sport or recreational opportunity is not required to eliminate, alter or control the inherent risks within the particular sport or recreational opportunity.(c) Actions based upon negligence of the provider wherein the damage, injury or death is not the result of an inherent risk o f the sport or recreational opportunity shall be preserved pursuant to W .S. 1-1-109.
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5BUi Legislature WB0227.01
H O U SE  BILL N O . 2272 INTRODUCED BY D. BROWN34 A BILL FOR AN ACT ENTITLED: "AN ACT CREATING THE MONTANA RECREATION SAFETY ACT;5 ’ PROVIDING THAT A PERSON WHO ENGAGES IN A SPORT.OR RECREATIONAL OPPORTUNITY6 ASSUMES THE INHERENT RISKS IN THAT SPORT OR RECREATIONAL OPPORTUNITY AND IS7 RESPONSIBLE FOR INJURIES AND DAMAGES RESULTING FROM THOSE INHERENT RISKS; LIMITING6 THE LIABILITY OFTHE PROVIDERS OF A SPORT OR RECREATIONAL OPPORTUNITY; CLARIFYING THAT6 A PROVIDER IS NOT REQUIRED TO ELIMINATE, ALTER. OR CONTROL THE INHERENT RISKS WITHIN10 A PARTICULAR SPORT OR RECREATIONAL OPPORTUNITY; SUBSTITUTING THE NEW RECREATION11 SAFETY STANDARD FOR FORMER RECREATIONIST RESPONSIBILITY LAWS REGARDING SKIING.12 SNOWMOBILING, OFF-HIGHWAY VEHICLE USE, AND EQUINE ACTIVITIES; LIMITING GOVERNMENTAL13 LIABILITY; REPEALING SECTIONS 23-2-651,23-2-652, 23-2-653,23-2-654, 23-2-731,23-2-733,23-2-736.14 23-2-822,27-1-725,27-1-726,27-1-727, AN! 27-1-728, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE15 DATE."

22 recreation Industries by discouraging claims based on damages resulting from risks Inherent In a sport or23 recreational activity;

1617 WHEREAS, all sports and recreational activities involve inherent risks that provide the challenge and18 excitement thct entice recreatloniste to participate In those activities; and19 WHEREAS, recreationists should accept the risks inherent in sports and recreational activities and be20 responsible for injury or damage resulting from those Inherent risks; and21 WHEREAS, the state has a legitimate Interest in maintaining the economic viability of the sports and
24 WHEREAS, providers of recreational opportunities should not bo required to alter the challenge and25 excitement of recreational activities by controlling risks Inherent In the activities; and26 WHEREAS, tho liability of providers of recreational opportunities should ba limited to negligence that27 Ic not associated with the inherent risks of a sport or recreational activity.
2529 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:30

rx^ffisladve 
v  S e rv ic e s  
\D fv ls lo n

-1 - A u th o r i z e d  P rin t V e rs io n  - HB 227
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5801 Legislature HB0227.01

7 NEW SECTION. Section 1. Short titJe -  purpose. (1) [Sections 1 through 3) may be cited as Ihs

2 "Montana Recreation Safety Act*.

3 (2) The legislature finds that sports and recreallonal activities are major industries In Montana and that

4 among th3 attractions of sports and recreation are risks, Inherent and otherwise. Tha state has a legitimate

5 interest In maintaining the economic viability of the sports end recreation Industries by discouraging claims based

6 on domegoa resulting from risks inherent in sports end recreation.

7 (3) The purpose of [sections 1 through 3] Is to limit or eliminate the liability of a provider of a sport or

8 recreational opportunity to a sport or recreation participant whan an Injury or damage caused by or io the 

0 participant is the result of risks Inherent In the sport or recreational opportunity.

10 [4) The legislature intends that (sections 1 through 3] be broadly construed to effectuate the purpose

11 of (sections 1 through 3] to ahlold providers of a sport or recreational opportunity from liability for Injuries and

12 damages caused by the Inherent risks of a recreational activity.
13
14 NEW SECTION. Section 2. Definitions, As used In [sections 1 through 3], the following definitions

15 apply:
16 (1) "Inherent risks* means those dangers or conditions that are characteristic of. intrinsic to, or an

17 Integral part of any sport or recreallonal activity.

18 (2) "Provider* moans a person or governmental entity that promotes, offers, or condjcts a sport or

19 recreational opportunity, for profit or otherwise.

20 (3) (a) "Sport or recreational opportunity* means any commonly understood sporting activity, whether

21 undertaken with or without permission, including but notllmlfced to baseball, softball, football, soccer, basketball,

22 bicycling, hiking, swimming, boating, hockey, dude ranching, nordlc or alpine skiing, snow boarding, snow

23 sliding, mountain climbing, riverfloating, Whitewater rafting, canoeing, kayaking,-hunting, Ashing, backcountry

24 trips, horseback riding and other equine activity, snowmoblllng, off-highway vehicle use, and any similar

25 recreational activity,

26 (b) The term does not indude amusement rides regulated pursuant to 27-1-741 through 27-1-745

27 or oqulne activity conducted in conjunction with the horeeradng and mule racing industries regulator pursuant

28 to Title 23, chapter 4.
29

30 NEW  S E C T IO N . Section3, Limitation on liability In sport or recreational opportunity. (1)Aperson 
f 'Legislative
\  Services - 2 -  Authorized Print Vers/on -HB 227

\D p> ifion
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58th Legislature HB0227.01
1 who participates in any eport or recreational opportunity assum es the inherent risks In that 9port or recreational2 opportunity, whether those risks are known or unknown, and is legally responsible for all Injury or death to tho3 person or other porsono and for all dem ege to property that result from the Inherent risks In that sport or4 recreational opportunity.5 (2) A  provider Is not required to eliminate, alter, or control the inherent risks within tho particular sport6 or recreational opportunity that la provided.7 (3) [Sections 1 through 3) do not preclude an action based on the negligence of the provider if the Injury,8 death, or d am ag s is not the result of an inherent risk of the sport or recreational opportunity,9 (4) [Sections 1 through 3] do not apply to a cause of action based on the design or manufacture of10 sports or recreational equipment or products or safety equipment used incidental to or required by tha sport or

11 recreational activity.12
13  N E W  S E C T IO N . S e c tio n  4. Repealer. Sections 23*2*651, 23-2*652, 23-2-653. 23-2-654,23-2-731,14 23-2-733, 2 3 -2 -7 3 6 ,23-2-B 22,27-1-725,27-1-726,27-1-727, and 27-1-728, M C A , are repealed.1516 NEW SECTION. Seotion  5. Codification Instruction. [Sections 1 through 3J ere Intended to be17 codified a s  an  integral part o f Titla 27, chapter 1, part 7, and the provisions or Title 27. chapter 1, part 7, apply18 to [sections 1 through 3].19
20 N EW  S E C T IO N . S e c tio n  6. Severability . If a  part of [this ad ) Is Invalid, all valid parts that are21 severable from the invalid part remain in effect. If a part of [this act] is invalid In one or more of its applications,22 the part rem ains In etfect In all valid applications that are severable from the Invalid applications.
23
24 N E W  S E C T IO N . S e c tio n  7. Tw o^hlrds vote required. B ecause (section 3] limits govemmonta!25 liability, Artide II, s e c t io n  1B, of tho Montana Constitution requires a vote of two-thirdB of (he members of each26 house of tho legislature for p a ssa g e ,2728 N E W  S E C T IO N . Se ctio n  a . Effective date, [This act] is effective on p assage and approval.29 - EN D  -

rLegisIaiive  
\  Services 
\^Dfvis£on

- 3 - A u th o r iz c d  P rin t V ers io n  - HB 227
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SEN A TE C O M M ITTEE REPO R l 

First C om m ittee of ReferralFURTHER: JudiciaryDATE TURNEDIN TO OFFICE: ____
DATE: 4/7/03
Date of 5-Day Notice:_________________(in accordance with Uniform Rule 23)Labor and Commerce Committee considered SENATE BILL NO. 175SB 175 RECREATIONAL ACTIVITY LIABILITY"An Act --elating to civil liability for commercial recreational activities and for guest passeng: rs on an aircraft or watercraft; and providing for an effective date."

and recommends:] be isplaced with ] adopt previous _

CS

CS] attached amendment(s)] adopt Letter of Intent by ] further referral to _______

Senate Bill:[ ] same title_) [ ] new title
House Bill:.) [ ] same title[ ] technical title[ ] new: SCR  # _CommitteeCommittee

NEW FISCAL NOTE(S):Department Date Fiscal Zero FN#

_

] APPROPRIATION - no fiscal note



FISCAL NOTE
S T A T E  O F  A L A S K A
2003 L E G IS L A T IV E  SESSION

Revision Date/Time: 
Title "An Act relating to civil liability for commercial 
recreational activities and for guest passengers._________

Dept. Affected:
"BRU

Fiscal Note Number:

Bill Version:

() Publish Date:

SB 175 (L&C)

Law
Civil Division

Component Special Litigation
Sponsor
Requester

Senator Seekins
Senate Labor and Commerce

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

2213

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
T ravel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: ' I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (A ttach a separate paqe i f  necessary)
SB 175 establishes the responsibilities of persons who operate commercial recreational activities and persons who 
participate in those recreational activities and to decrease uncertainty regarding the legal responsibility for injuries that 
result from participation in commercial recreational activities. Under this bill, owners or operators of an aircraft or 
watercraft would not be liable for civil damages of a guest passenger if the owner or operator is not being 
compensated for the transportation, except under certain specified circumstances.

The Department of Law does not anticipate a fiscal impact as a result of this bill.

Prepared by: 
Division
Approved by: 
Agency

Kathryn Daughhetee
Attorney General's Office

Phone (907) 465-3673 
Date/Time 4/29/03 12:09 PM

Kathryn Daughhetee for Gregg D. Renkes, Attorney General

Department of Law____________________________________

Date 4/29/2003

(Rovised 9/2002 0MB) Page 1 of 1





A l a s k a  S t a t e  S e n a t e
Session:
State Capitol
Juneau, Alaska 99801-1182 
(907) 465-2327 
(907) 465-5241 Fax

Interim:
119 N. Cushman, Suite 201 

Fairbanks, Alaska 99701 
(907)456-8161 

Senator_Ralph_Seekins@tegis.state.ak.us

Senator Ralph SeekinsDistrict D

S B  1 7 5  S p o n s o r  S t a t e m e n t

Civil Liabilities for Commercial Recreational ActivitiesAlaska offers outdoor enthusiasts myriad recreational opportunities. M any visitors from Outside, as well as in-state recreationalists, enjoy commercial activities such as river rafting, guided hiking, snowboarding and sport fishing to name a few. However, the high cost o f  liability insurance presents a substantial barrier to these enterprises, the vast majority o f  which are small Alaska-based companies.Senate B ill 175 delineates the burden o f  responsibility for the commercial recreation business as well as the person who elects to participate in that recreational activity. It addresses specific guidelines operators and participants must follow to minimize the possibility o f  accidents. Nevertheless, commercial businesses are still responsible for meeting safety standards and providing trained and competent personnel as required by the Bill.Without exception, participation in outdoor recreational activities carries with it a degree o f inherent risk. However, SB  175 adds the presumption that a participant accepts the inherent risks o f  a commercial recreation activity and as such has played a role in any damages resulting from that inherent risk. Likewise, a non-paying guest who is transported by a non-commercial aircraft or watercraft is considered to have assumed the same inherent risks as the commercial recreation user.This legislation will decrease uncertainties regarding the legal responsibilities for injuries and encourage the continued viability o f  responsible businesses that offer commercial recreational activities to the public. Existing legal uncertainties have resulted in high liability insurance costs, which are prohibitive, especially for smaller businesses. This B ill will help avoid unfair and unreasonable claims that make it difficult to provide recreational and outdoor activities that are closely identified with the Alaska lifestyle and have come to be expected by visitors looking for exceptional experiences.

mailto:Senator_Ralph_Seekins@tegis.state.ak.us


Section 1: Establishes the purpose o f  the bill, which is to decrease the legal uncertainties regarding liability for injuries that result from participation in commercial recreational activities.As well, the purpose o f  this legislation is to encourage the continued availability o f businesses that offer recreational activities to the public.Section 2: Amends Title 5 -  Amusements &  Sports, by adding a new chapter entitled, “ Civil Liability for Commercial Recreational Activities.”1. This chapter establishes an acceptance o f  inherent risk on the part o f  theparticipants and responsibilities o f  the operators. Specifically,a. Acceptance of inherent risks. Participation in a commercial recreational activity constitutes acceptance o f  the inherent risks.b. Contributory negligence. A  person who accepts the inherent risks o f  a commercial recreational activity is contributorily negligent to the extent that the inherent risk caused the injury or loss. An action to recover damages shall be reduced for contributory negligence as provided under* A S  09.50.030.c. Responsibilities of participants. The participant is responsible to leam about and to expressly accept the risks o f  the activity and they must heed all relative warnings. They must act within the constraints o f  their health. The participant must heed all warnings regarding their The participant must maintain control o f  themselves, any minors under their control and any equipment or animals that the participant is using. The participant must not act in a fashion that could contribute to the injury o f  another participant.d. Responsibilities of operators of commercial recreational activities. An operator must explain to the participants the fundamental inherent risks o f  the commercial recreational activity and must explain the skills and equipment that are not apparent to a novice. The operator must ensure that employees that assist participants are trained in basic first aid and in C P R . The operator must maintain all equipment, provide trained and competent employees and act in a reasonably safe and competent manner.e. Interaction with other laws. This chapter doesn’ t affect the immunity o f  the ski area operator immunity or owner o f  unimproved land.

Sectional AnalysisC S  for H B  319



f. E ffect o f violations. A  commercial operator who breaches theirresponsibilities laid out in this chapter is negligent and liable to the extent that the breach caused injury or loss to a participant.Section 3: Amends Title 9 by adding a new section entitled, “ C ivil liability for aircraft and watercraft guest passengers.”1. This chapter establishes that an owner or operator is not liable for civil damages o f  their guest except for damages resulting from:a. gross negligence or reckless or intentional misconductb. an act or omission o f  a common carrier owner or operatorc. an act or omission that occurs while demonstrating an aircraft or watercraft to a prospective buyer1. This new section also provides that i f  the owner or operator has insurance is not liable for damages that exceed their insurance coverage.2. The owner or operator is not shielded by this chapter i f  they fail lo provide notice to the guest that they are uninsured.



(Fwd: Please do not pass Recreational Liability Bill SB 175!]

Subject: [Fw d: Please do not pass Recreational L iability  Bill SB175!] Date: Tue, 22 Apr 2003 09:53:02 -0800 From : Con Bunde <Senator_Con_Bunde@Legis.state.ak.us> Organization: Alaska State LegislatureTo: Jane Alberts <Jane_Alberts@legis.state.ak.us>
---------- O r i g i n a l  M e s s a g e  ----------
Subject:: Please do not: pa s s  R e c r e a t i o n a l  L i a b i l i t y  Bill SB175!
Date: Mon, 21 A p r  2003 22:00:15 -0400
From: "Ric h a r d  Dowd" <r d o w d @ a l y e s k a r e s o r t .c o m >
To: "Sen a t o r  C o n  Bunde" < S e n a t o r _ C o n _ B u n d e @ l e g i s .s t a t e .a k . u s >

R i c h a r d  Do w d  
PO B o x  249 
Girdwood, A K  99587

April 21, 2003 

Dear S e n a t o r  Bunde:

I am  w r i t i n g  to u r g e  y o u  to w i t h d r a w  y o u r  s u pport of S3 175, the 
r e c r e a t i o n a l  l i a b i l i t y  bill.

Un f o rtunately, I and m a n y  o ther m e m b e r s  of the H o s p i t a l i t y  i n d u s t r y  
a s k e d
for y o u r  support, b e f o r e  a thor ough legal a n a l y s i s  was p erformed. 
F o l l o w i n g  r e c e n t  d i s c u s s i o n  and c o r r e s p o n d e n c e  w i t h  a t t o r n e y s  w h o  are 
e x p e r t s  in r e c r e a t i o n  law, it is i m p e r a t i v e  that SB 175 is d e f e a t e d .  For 

a
d e t a i l e d  analysis, p l e a s e  r e f e r  to an 18 April 2003 letter to y o u  from 
a t t o r n e y  T r a c e y  Knutson. I also a t t e n d e d  the same R e c r e a t i o n a l  L a w  
C o n f e r e n c e  in Vail, Co. s h e  ment i o n s  a n d  e n d o r s e  h e r  a s s e ssment.

S i m p l y  put, SB 175 wil l  w o r k  against the c o m m o n  law d o c t r i n e  of i n h e r e n t  
risks, a n d  m a k e  it mor e  d i f f i c u l t  for A l a s k a n  o p e r a t o r s  to o b t a i n  
i n s u r a n c e  in an  a l r e a d y  d i f f i c u l t  market, and a v o i d  c o s t l y  litigation.

This bill will c e r t a i n l y  c r e a t e  mor e  of a financial a n d  legal b u r d e n  on 
Al a s k a ' s  H o s p i t a l i t y  & T o u r i s m  industry, i n c l u d i n g  our busi n e s s  
op e r a t i o n s
and o u r  v e n d o r  b u s i nesses.

Ple a s e  r e c o n s i d e r  and w i t h d r a w  yo u r  support, p e n d i n g  a mor e  t h o r o u g h  
review. Our i n d u s t r y  n e e d s  to s p o n s o r  a b e t t e r  p i e c e  of l e g i s l a t i o n  a n d  
w e  a r e  r e a d y  to a s s i s t  our legislators in that effort.

Sincerely,

R i c h a r d  D ow d  - A l y e s k a  R e s o r t

I ol' I 4/22/2003 10:54 A M

mailto:Senator_Con_Bunde@Legis.state.ak.us
mailto:Jane_Alberts@legis.state.ak.us
mailto:rdowd@alyeskaresort.com
mailto:Senator_Con_Bunde@legis.state.ak.us




SENATE C O M M ITTEE REPO RT  
First C om m ittee of Referral

DATE TURNEDIN TO OFFICE: _________
FURTHER: Judic iaryDATE: 4/7/03

Date of 5-Day Notice:_________________(in accordance with Uniform Rule 23)Labor and Commerce Committee considered SENATE BILL NO. 176SB 176 CIViL LIABILITY FOR LIVESTOCK ACTIVITIES "An Act relating to civil liability for injuries or death resulting from livestock activities.
and recommends:[ ] be replaced with 
[ ] adopt previous _

CS

CS[ ] attached amendment(s)[ ] adopt Letter of Intent by [ J further referral to _______
NEW FISCAL NOTE(S):Department Date rFiscal Zero I FN#

[ j APPROPRIATION - no fiscal note

Senate Bill:[ ] same title_) [ j new title
House Bill:J  [ ] same title[ j technical title[ ] new: SCR  # _CommitteeCommittee 

PREVIOUS FISCAL NOTE(S):Department Date Fiscal Zero FN#



FISC A L  N O TE

2003 LEGISLATIVE SESSION Bill Version: SB 176 (L&C)
() Publish Date: ___________

S T A T E  O F  A L A S K A  Fiscal Note Number: ____________

Revision Date/Time:_____________________________________Dept. Affecte_d:_________Law
Title "An Act relating to civil liability for injuries________ BRU Civil Division_______
or death resulting from livestock activities..."__________________ Component Special Litigation
Sponsor Senator Seekins___________________________  _________________
Requester Senate Labor and Commerce_________________Component No. 2213

Expenditures/Revenues__________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.___________________
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES 7

CHANGE IN REVENUES ( ) f

FUND SOURCE_________________________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Tyoe--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
SB 176 limits the civil liability of livestock activity sponsors, participants, and livestock professionals involved in 
livestock activities from injuries or death due to a livestock activity. Exceptions include: damages resulting from gross 
negligence or reckless or intentional misconduct, known faulty or defective equipment, or failure to determine ability of 
the participant to safely manage the livestock activity.

The Department of Law does not anticipate a fiscal impact as a result of this bill.

Prepared by: Kathryn Daughhetee  Phone (907) 465-3673
Division Attorney General's Office  Date/Time 4/29/03 12:09 PM
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 4/29/2003_______

Agency Department of Law_______________________________________
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Interim:
] 119 N. Cushman, Suite 201

\ j F a i r b a n k s ,  Alaska 99701 
\§ i£ s g i/y  (907) 456-8161

Senator_Ralph_Seekins@legis.state.ak.us

Senator Ralph SeekinsDistrict D
S B  1 7 6  S p o n s o r  S t a t e m e n t  

Civil Liabilities for Livestock Activity (aka The 4-H Bill)Senate B ill 176 is largely a reincarnation o f  House Bill 111 introduced in the 22nd Legislature. H B  111 was the product o f  several work sessions involving a group o f  4-H members, stable owners and a veterinarian all located in the Tanana Valley. Like H B  111,S B  176 is intended to give livestock owners and those associated with livestock activities a certain measure o f  protection from frivolous lawsuits. Forty-four other states currently have similar legislation.This Bill will recognize that a person assumes some degree o f  risk when placing themselves in the vicinity o f  livestock. The livestock owner, with the best o f  intentions, cannot completely prevent accidents from happening. For example, a bee could come along and sting a horse causing the horse to buck and throw a rider. Or, a bunny at a 4-H sponsored petting zoo could bite the finger o f  a small child attempting to feed it grain.Presently, both o f  these accidents could result in a lawsuit. Another example follows.During the M iller Reach Fire in June o f 1996, the Alaska State Fair in Palmer opened the fairgrounds to provide needed housing for evacuated animals. Pens were erected in the Farm Exhibition area and at the France Equestrian Center to hold a variety o f animals.Both areas looked like Noah's ark had just unloaded. A ll the animals’ owners made the best o f  the crowded situation and appreciated the Fair's hospitality.That is with the notable exception o f  one individual who chose to ride her horse despite the crowded conditions. She happened to be bucked o ff  the horse when it was spooked by a pig located in a nearby pen. Suffering from broken ribs and a punctured lung, she sued the fair because she had "warned" them about the problem o f  other animals spooking her horse. In November o f  1997, the fairground's insurance company settled the case out o f court for $3,500 plus legal fees and medical expenses because to fight the suit would have cost them “ four or five times as much."SB  176 will not protect the livestock owner who acts in an unreasonable manner. But, by reducing some o f  the liability, the expectation is that this legislation will create an atmosphere which will encourage more livestock activity. It is important to note that this B ill is the work product o f  4-H members statewide. These members will be following this proposal throughout the legislative process and participate in the passage o f  this B ill. A  4- H  member in Fairbanks wrote the bulk o f  this sponsor statement.

A l a s k a  S t a t e  S e n a t e
Session:
Stale Capitol
Juneau, Alaska 99801-1182 
(907) 465-2327 
(907) 465-5241 Fax

mailto:Senator_Ralph_Seekins@legis.state.ak.us




FISCAL NOTESTATE OF ALASK A2003 LEGISLATIVE SESSION
Revision Date/Time (Note if correction): Title " ' State Lottery-

Fiscal Note Number

Bill Version:

() Publish Date:

Dept. Affected: 
‘ SRU _
Component

C s a i7 8
Revenue

Revenue Operations
Tax Division

Sponsor
Requester

Senator Taylor
Senate Labor and Commerce Component No. 2476

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.O P E R A T IN G  E X P E N D IT U R E S FY 2004 FY 2005 F Y  2006 F Y  2007 F Y  2008 F Y  2009
Personal Sen/ices
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
MiscellaneousT O T A L  O P E R A T IN G ft* ft* ft* • ft ft* •ft

C A P IT A L  E X P E N D IT U R E S • ft ft* • ft • ft **C H A N G E  IN R E V E N U E S  ( ) **
ft* ■ft ft* ft* ft*F U N D  S O U R C E (Thousands of Dol'..'^)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-D o  not abbreviate)T O T A L ft* ft* *• *• • ft • ft

E stim ate o f an y current year (FY2003) co st: 0.0Mark this b o x (X) if fu n d in g fo r th is  bill is in clu d ed  in the G o v e rn o r’s FY 2004 b u d get p ro p o sal: |

P O S IT IO N S
Full-timei • ft • ft • • • ft • ft • ■

Part-time
Temporary
Analysis:This bill establishes a public corporation for administering a State Lottery.“ The Department of Revenue is not able to estimate the revenue or expenses associated with passage of this bill. The expenses and revenue will be completely contingent on the types of games chosen and how these games are administered. Because this Act does not specify either of these variables, no credible estimate is possible.Per-capita sales vary from $45 in Nebraska to $1,151 in Rhode Island. In South Dakota per-capita sales ara $36 without video lottery terminals and $843 with video lottery terminals. Some states, such as Oregon, have eight different games, while others, such as New Mexico, have just four state lottery games.Expenses vary by type of game, by location and by ownership status. For example, Oregon owns and maintains all of its video lottery terminals and thus has large expenses relative to South Dakota, where the term nals are owned privately.
Prepared by: 
Division

Larry Persily Phone 465-5469
Tax Division and Commissioner’s Office

Approveo by: Larry Persily. Deputy Commissioner

Agency Larry Persily. Deputy Commissioner

Date/Time April 27. 2003, 1 p.m.

Date 4/27/2003



LEGAL SERVICES

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M April 25, 2003
SU B JE C T : Sectional Summary - SB  178, (Work Order No. 23-LS0954VA)TO: Senator Robin TaylorFROM : Gerald P. Luckhaupi Legislative Counsel
Y ou  have requested a sectional summary o f  the above-described bill. A s a preliminary ma'.ter, please note that a sectional summary o f  a bill should not be considered an authoritative interpretation o f  the bill - the bill itself is the best statement o f  its contents.Section 1. This section is the statutory "meat" o f  the bill. It creates the Alaska State Lottery Corporation as a public corporation o f  the state. It provides for the membership o f  the corporation and its duties, powers, and employees, including an executive director. Requires the board to adopt regulations concerning the types o f  lotteries and lottery products and other matters. Authorizes the executive director to contract with lottery retail sales agents. Establishes prohibited acts and penalties for the commission o f  those acts.S e ctions 2 and 3. Requires the Alaska State Lottery Corporation to adopt procurement regulations that are equivalent to those provided in A S  36.30 and authorize the coiporation to use lists o f  vendors compiled by the Department o f  Administration for procurement.S e ction 4. Adds employees o f  the Alaska State Lottery Corporation to the exempt service.Section 5. Provides an effective date.GPL:m dr 03-09 l.m dr



|Fwd. Gambling)

Subject: [Fwd: Gambling]Date: Tue, 15 Apr 2003 15:59:35 -0800 From: Con Bunde <Senator_Con_Bunde@ Legis.state.ak.us> Organization: Alaska State LegislatureTo: Jane Alberts <Jane_Alberts@ legis.state.ak.us>
----------  O r i g i n a l  M e s s a g e  ----------
S u b j e c t :  G a m b l i n g
Date: Tue, 15 A p r  2003 2 3 : 2 5 : 4 0  +0000 
From: d t i n j u m @ a t t . n e t
To: R e p r e s e n t a t i v e _ B e v e r l y _ M a s e k @ l e g i s . s t a t e . a k . u s  (Beverly M a s e k ) , 
R e p r e s e n t a t i v e _ B o b _ L y n n C l e g i s .s t a t e .a k . u s  (Bob Lynn), 
S e n a t o r _ G e o r g i a n n a _ L i n c o l n @ l e g i s .s t a t e .a k.us ( G e o rgianna L i n c o l n ) , 
R e p r e s e n t a t i v e _ P e t e _ K o t t @ l e g i s .s t a t e .a k .us (Pete K o t t ) , 
R e p r e s e n t a t i v e _ B e t h _ K e r t t u l a @ l e g i s . s t a t e . a k . u s  (Beth K e r t t u l a ) , 
R e p r e s e n t a t i v e _ M a r y _ K a p s n e r @ l e g i s . s t a t e . a k . u s  (Mary K a p s n e r ) , 
R e p r e s e n t a t i v e _ R e g g i e _ J o u l e @ l e g i s .s t a t e .ak.us (Reggie Joule), 
R e p r e s e n t a t i v e _ J i m _ H o l m @ l e g i s .s t a t e .a k . u s  (Jim Holm), . 
S e n a t o r _ L y m a n _ H o f f m a n @ l e g i s . s t a t e . a k . u s  (Lyman Hoffman), 
R e p r e s e n t a t i v a _ C h e r y l l _ H e i n z e @ l e g i s . s t a t e . a k . u s  (Cheryll H e i n z e ) , 
R e p r e s e n t a t i v e _ D a v i d _ G u t t e n b e r g @ l e g i s . s t a t e . a k . u s  (David G u t t e n b e r g ) , 
S e n a t o r _ G r e t c h e n _ G u e s s @ l e g i s .s t a t e .a k . u s  (Gretchen Guess), 
R e p r e s e n t a t i v e _ M a x _ G r u e n b e r g @ l e g i s . s t a t e . a k . u s  (Max G r u e n b e r g ) , 
s e n a t o r _ l y d a _ g r e e n @ l e g i s . s t a t e . a k . u s  (Lyda Green), 
R e p r e s e n t a t i v e _ L e s _ G a r a @ l e g i s . s t a t e . a k . u s  (Les G a r a ) , 
R e p r e s e n t a t i v e _ R i c h a r d _ F o s t e r @ l e g i s .s t a t e .a k . u s  (Richard F o s t e r ) , 
S e n a t o r _ J o h n n y _ E l l i s @ l e g i s .s t a t e . a k . u s  (Johnny Ellis), 
S e n a t o r _ B e t t y e _ D a v i s @ l e g i s . s t a t e . a k . u s  (Bettye Davis), 
R e p r e s e n t a t i v e _ N a n c y _ D a h l s t r o m @ l e g i s . s t a t e . a k . u s  (Nancy D a h l s t r o m ) , 
R e p r e s e n t a t i v e _ E r i c _ C r o f t @ l e g i s . s t a t e . a k . u s  (Eric Croft), 
R e p r e s e n t a t i v e _ S h a r o n _ C i s s n a @ l e g i s .s t a t e .a k . u s  (Sharon C i s s n a ) , 
R e p r e s e n t a t i v e _ M i k e _ C h e n a u l t @ l e g i s .s t a t e .a k . u s  (Mike C h e n a u l t ) , 
S e n a t o r _ C o n _ B u n d e @ l e g i s .s t a t e .a k.us (Con Bunde),
R e p r e s e n t a t i v e _ E t h a n _ B e r k o w i t z @ l e g i s .s t a t e .a k .us (Ethan B e r k o w i t z ) , 
R e p r e s e n t a t i v e _ T o m _ A n d e r s o n @ l e g i s . s t a t e . a k . u s  (Tom Anderson)

I a m  so  h a p p y  to see y o u  d i s c u s s i n g  g a m b l i n g  a n d  w a n t  to e n c o u r a g e  y o u  
all to
l e g a l i z e  casinos, as well. C e r t a i n l y i t  will e n h a n c e  o u r  r e v e n u e s  a n d  
w o n ' t
o n l y  tap A l a s k a n s  for money, but wil l  a l s o  g i v e  our v i s i t o r s  a n o t h e r  w a y  
to
c o n t r i b u t e  to o u r  r e v e n u e  sourse.

T h i s  w i l l  p r o v i d e  h u n d r e d s  of jobs, wi l l  e n h a n c e  the l i v i n g  c o n d i t i o n s  
to
m a n y  of our p o p u l a t i o n ,  as w e l l  as d i v e r s i f y  o u r  economy.

P l e a s e  g i v e  this y o u r  v e r y  se r i o u s  c o n s i d e r a t i o n  in this session. I feel 
it is
t im e  to r e a l l y  g r a b  this d e f i c i t  by  the throat a n d  g e t  on top of 
r e v e n u e s  for 
our coffers.

T h a n k  y o u  a n d  k e e p  u p  the g o o d  work... We  e n j o y  g a v e l - t o - g a v e l  alot.
R a y
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Gambling and Voting

Subject: Gambling and VotingDate: Tue, 22 Apr 2003 01:48:23 +0000 From: dtinjum@att.netTo: Representative_Reggie_Joule@legis.state.ak.us (Reggie Joule), Representative_Jim_Holm@legis.state.ak.us (Jim Holm), Senator_Lyman_Hoffman@legis.state.ak.us (Lyman Hoffman), Representative_Cheryll_Heinze@legis.state.ak.us (Cheryli Heinze), Repesentative_Mike_Hawker@legis.state.ak.us (Mike Hawker), Representative_David_Guttenberg@legis.state.ak.us (David Guttenberg), Senator_Gretchen_Guess@legis.state.ak.us (Gretchen Guess), Representative_Max_Gruenberg@legis.state.ak.us (Max Gruenberg), senator_lyda_green@legis.state.ak.us (Lyda Green), Representative_Carl_Gatto@legis.state.ak.us (Carl Gatto), Representative_Les_Gara@legis.state.ak.us (Les Gara), Senator_Hollis_French@legis.state.ak.us (Hollis French), Representative_Richard_Foster@legis.state.ak.us (Richard Foster), Representative_Hugh_Fate@legis.state.ak.us (Hugh Fate), Senator_Kim_Elton@ legis.state.ak.us (Kim Elton), Senator_Johnny_Ellis@legis.state.ak.us (Johnny Ellis), Senator_Fred_Dyson@legis.state.ak.us (Fred Dyson), Senator_Bettye_Davis@legis.state.ak.us (Bettye Davis), Representative_Nancy_Dahlstrom@legis.state.ak.us (Nancy Dahlstrom), Representative_Eric_Croft@legis.state.ak.us (Eric Croft), Representative_John_Coghill@legis.state.ak.us (John Coghili), Representative_Sharon_Cissna@legis.state.ak.us (Sharon Cissna), Representative_Mike_Chenault@ legis.state.ak.us (Mike Chenault), Senator_Con_Bunde@legis.state.ak.us (Con Bunde). Representative_Tom_Anderson@legis.state.ak.us (Tom Anderson)
E l e c t e d  O f f i c i a l s :  It is ti m e  to get se r i o u s  about g e t t i n g  the budg e t  in order. 
I h a v e  a s t r o n g  d e s i r e  to s e e  g a m b l i n g  in this state, a n d  e n c o u r a g e  all of y o u  
to v o t e  for a p a c k a g e  that includes l o t t e r i e s  a n d  v i d e o  poker, a l o n g  w i t h  
c a s i n o s  for our n a t i v e  population. Jobs, l i v i n g  conditions, a n d  d i v e r s i f y i n g  
the e c o n o m y  com e  to m i n d  as g o o d  r e a s o n s  to enact this package.

I do  n o t  b e l i e v e  for a m i n u t e  that this will e n d a n g e r  o u r  lifestyle, or r u i n  
our s y s t e m  socially. It c a n n o t  be as d a m a g i n g  as it w i l l  be if y o u  d o n ' t  get 
this b u d g e t  in order, or if y o u  b a l a n c e  the bud g e t  on the b a c k s  of the elderly, 
the children, or the disadvanta ged.

So p l e a s e  v o t e  in favor of this package. It is t i m e   T h a n k  you, R a y  T i n j u m

I ol I 4/22/2003 8:44 a M
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\
A.pril 18,2003 

Senator Carl Bundy

Dear Senator Bundy,

In 2002, Sitka CHARR had an ideal gross of $1,085,922.00. At a tax rate o f 5%, we 
would have paid $54,296.10 in State tax We paid $7,124.82 State tax in 2002,3% of the 
adjusted gross, a difference of $47,171.28. for permittees, like Sitka CHARR, there is 
only one place from which the additional tax can come and that is to reduce the donations 
to charities.

Being a qualifying organization with a permit for charitable gaming using vendors to sell 
puli tabs, we receive 70% of the ideal net when we hand the game to the vendor. We pay 
for the pull tab cards and the tax out of our 70%. In 2002, Sitka CHARR gave away 
$124,865.70. (A list of donations is attached.) Permittees who do charitable gaming 
through self-directed activities or vendors, give away a much higher percentage of their 
money than operators. Because of State cut backs in every area school activities are 
being curtailed, people who need assistance with food or heat are not receiving it from 
the State agencies. Donations from charitable gaming have helped to fill the gaps in 
these areas. Communities will be the ones hurt by this enormous tax increase.

The Borough of Sitka docs not allow operators within its boundaries. Therefore, we use 
vendors instead of an operator and receive 70% of the ideal net. Allowing qualifying 
organizations to run their own gaming and the institution of electronic gaming would 
more do for the State and the municipalities than this tax increase on all charitable 
gaming.

We appreciate all that you do for Sitka. Please, look into electronic gaming as a revenue 
source and. not sttch a high tax increase on charitable gaming as it is run now.

Sincerely,

Stan Filler
President Sitka CHARR 
P.O. Box 777 
Sitka, AK 99835

H / c p a / t 7 / / p c  r i w a u  n M T o w rv T J  w n i  t c  w o w j i . i w f f l c r c



House B ill 240: No lottery! No video gaming!

Subject: House Bill 240: No lottery! No video gaming!D ate: Fri, 18 Apr 2003 15:04:15 -0700 From: boanak@juno.comTo: Senator_Con_Bunde@ legis.state.ak.us, Senator_John_Cowdery@legis.state.ak,.us, Senator_Bettye_Davis@ legis.state.ak.us, Senator_Fred_Dyson@legis.state.ak.us, Senator_Johnny_Ellis@ legis.slate.ak.us, Senator_Kim _Elton@ Iegis.state.ak.us, Senator_Hollis_French@ legis.state.ak.us, Senator_Lyda_Green@ legis.state.ak.us, Senator_Gretchen_Guess@ legis.state.ak.us, Senator_Lyinan_Hoffm an@ legis.state.ak.us, Senator_Georgianna_Lincoln@legis.state.ak.us, Senator_Scott_Ogen@ legis.state.ak.us, Senator_Donny_01son@legis.state.ak.us, Senator_Ralph_Seekins@ legis.state.ak.us, Senator_Ben_Stevens@ legis.state.ak.us, Ser.ator_Gary_Stevens@ legis.state.ak.us, Senator_Robin_Taylor@ legis.state.ak.us, Senator_Gene_Therriault@legis.state.ak.us, Senator_Thomas_Wagoner@ legis.state.ak.us, Senator_Gary_W ilken@ legis.state.ak.us
A p r i l  18, 2003

To all l a w m a k e r s :
First, I ' v e  b e e n  an A l a s k a n  r e s i d e n t  s i n c e  1968. Second, I ' m  a 

R e p u b l i c a n  a n d  a s u p e r - v o t e r .  A n d  third, Pete Kott s h o u l d  be  s t r e t c h e d  
o v e r  a c r a p  t a b l e  a n d  f l o g g e d  w i t h  a b a g  of dice!

N o  w i s e  a n d  d e c e n t  p e r s o n  w o u l d  ev e r  be  a p a r t y  to the f l e e c i n g  of a
w e a k e r  b r o t h e r .  N o r  w o u l d  t h e y  treat l i g h t l y  the immi n e n t  d a n g e r  of
a d d i c t i o n  a n d  r u i n  i n h e r e n t  in gambling. No m a t t e r  w h a t  the rationale.

Pause for a m o m e n t  a n d  loo k  at w h o  is p u s h i n g  this bill. T h e  b a r
o w n e r s ! T h e  front m e n  for an i n d u s t r y  r e s p o n s i b l e  for m o r e  h e a r t a c h e  a n d
soci a l  c a l a m i t y  t h a n  a n y  o t h e r  e n t e r p r i s e  in America. H e llooooooo!

S h a m e  on  y o u  w h o  v o t e  for this!

R o b e r t  0. T o w n s e n d  
3819 Y o u n g  St. #1 
A n c h o r a g e ,  AK. 99508

I ol I 4/22/2003
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[Fwd: MY THOUGHTS ON PROPOSED GAMING LEGISLATION)

Subject: [Fwd: MY THOUGHTS ON PROPOSED GAMING LEGISLATION] 
Date: Thu, 17 Apr 2003 08:19:11 -0800 

From: Con Bunde <Senator_Con_Bunde@ Legis.state.ak.us>
Organization: Alaska State Legislature

To: Jane Alberts <Jane_Alberts@ legis.state.ak.us>
 Original M e ssa ge---------
Subject: M Y  T H O U G H T S  O N  P R O P O S E D  G A M IN G  L E G IS L A T IO N  

Date: W ed, 16 Apr 2003 22:15:02 -0800 
From: Maryann Brooks <wbrooks@gci.net>

To: <UndiscIosed-Recipient:;>
The people who engage in gambling activities are the people who can least afford it. The revenue we bring in is 
offset by the increased social program needs, so it zeros out. Even if there should be some overall gain in revenues, 
it would not justify the detrimental effects on family life - especially in the native communities. Cordially, Wiley 
Brooks, RPA District 28 Chairman
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| Fwd: Re: Welcome lo Lcgupdaie!]

Subject: [Fwd: Re: Welcome to Legupdate!]Date: Thu, 17 Apr 2003 08:18:34 -0800 From: Con Bunde <Senator_Con_Bunde@Legis.state.ak.us>Organization: Alaska State LegislatureTo: Jane Alberts <Jane_Alberts@ legis.state.ak.us>
----------  O r i g i n a l  M e s s a g e  ----------
Subject: Re: W e l c o m e  to Legupdate!
Date: Thu, 17 A p r  2003 00:1 3 : 2 9  -0800
From: " B a r b a r a  M i s h l e r "  < p h b e m @ u a a .a l a s k a .e d u >
To: C o n  B u n d e  < S e n a t o r _ C o n _ B u n d e @ L e g i s .s t a t e .a k .u s >

D e a r  C o n ,

Put m e  in the "Against" c o l u m n  for s t a t e  l o t t e r i e s  a n d  v i d e o  g a m bling. 
It's a t a w d r y  b u s i n e s s  for the s t a t e  to be d e a l i n g  with. Also, it 
just i n c r e a s e s  the n u m b e r  of p e o p l e  w h o  n e e d  s o c i a l  s e r v i c e s  b e c a u s e  
s o m e b o d y  in the f a m i l y  g a m b l e s  the m o n e y  a w a y  b e f o r e  g o i n g  h o m e  w i t h  
the g r o c e r y  money. T H E  S T A T E  S H O U L D  M O T  E N C O U R A G E  P E O P L E  TO  BE 
I R R E S P O N S I B L E !  A c t u a l l y  the fairest tax is a g r a d u a t e d  i n c o m e  tax; 
but s i n c e  the r i c h  o w n  the lobbiests, th e r e ' s  not a c h a n c e  that w i l l  
h a p p e n .
H o p e  y o u  m a n a g e  to get at least some s l e e p  b e t w e e n  n o w  a n d  the e n d  of 
the session.
Cheers, B a r b a r a  M i s h l e r

  O r i g i n a l  M e s s a g e  ------
From: C o n  B u n d e  < S e n a t o r _ C o n _ B u n d e @ L e g i s . s t a t e . a k . u s >
Date: Monday, M a r c h  17, 2003 1:42 p m  
Subject: W e l c o m e  to Legupdate!

>  W e l c o m e  c o  m y  L e g i s l a t i v e  U p d a t e !  I ' m  p l e a s e d  t h a t  y o u  a r e  

i n t e r e s t e d
>  i n  r e c e i v i n g  i t .  I  h a v e  a d d e d  y o u r  a d d r e s s  c o  t h e  m a i l i n g  l i s t .  Y o u

>  w i l l  r e c e i v e  f u t u r e  u p d a t e s  w i t h  a  " b l i n d "  a d d r e s s  t o  p r o t e c t

>  r e c i p i e n t s '  p r i v a c y .

>
>  I  h a v e  a p p r e c i a t e d  t h e  c u r r e n t  f e e d b a c k  I ' v e  r e c e i v e d . I  w o u l d  a l s o

>  a p p r e c i a t e  h e a r i n g  y o u r  s u g g e s t i o n s , c o n c e r n s , o r  q u e s t i o n s  a n d

>  t h o s e  o f

>  y o u r  n e i g h b o r s  i n  S e n a t e  D i s t r i c t  P .  S o  p l e a s e  d o  c o n t a c t  m e  a t  a n y

>  t i m e .

>
>  I  h a v e  a t t a c h e d  m y  L e g i s l a t i v e  U p d a t e  a b o u t  p r a c t i c e  t e s t s  a n d  

r e p o r t
>  c a r d s .  I  h o p e  y o u  f i n d  i t  u s e f u l .  I  h a v e  a l s o  a t t a c h e d  a  f e w

>  p r e v i o u s u p d a t e s  t h a t  I  h o p e  y o u  w i l l  f i n d  u s e f u l  a s  w e l l .

>
>  A l s o ,  i f  y o u  c h a n g e  y o u r  e - m a i l  a d d r e s s ,  p l e a s e  l e t  m e  k n o w  s o  a s  t o

>  a v o i d  a n y  i n t e r r u p t i o n  o f  s e r v i c e .

>
>  T h a n k s  a g a i n ,

>  C o n

>
>
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I Fwd: No More Gambling]

Subject: [Fwd: No More Gambling]Date: Thu, 17 Apr 2003 10:38:36 -0800 From: Con Bunde <Senator_Con_Bunde@ Legis.state.ak.us>Organization: Alaska State LegislatureTo: Jane Alberts <Jane_Alberts@Iegis.state.ak.us>
----------  O r i g i n a l  M e s s a g e  ----------
Subject: N o  M o r e  G a m b l i n g
Date: Thu, 17 A p r  2003 0 9 : 2 3 : 2 1  -0800
From: " C r a i g  Wm. Black" < c h i l c o o t @ m t a o n l i n e . n e t >
Fep l y - T o :  "Cr a i g  Wm. Black" < c h i l c o o t @ m t a o n l i n e . n e t >
O r g a n i z a t i o n :  A l  Peck ' s  U s e d  Fruit
To: "Con Bunde" < S e n a t o r _ C o n _ B u n d e @ L e g i s .s t a t e .a k . u s >
R e f e r e n c e s : < 3 E 9 E D 8 A 2 .H C l F C 6 6 @ L e g i s .s t a t e .a k .u s >

I'm o n e  of y o u r  E a g l e  R i v e r  c o n s t i t u e n t s .  I love Las Vegas, w a s  t here 
last mont h .  B u t  I ' d  h a t e  for A l a s k a  to i n c r e a s e  g a m b l i n g  in this s t a t e  
A l a s k a  s i m p l y  d o e s n ' t  h a v e  the p o p u l a t i o n  bas e  to s u p p o r t  an  a t t r a c t i v e  
form of g a m b l i n g .  C h e c k  out h o w  d i n g y  a n d  d e p r e s s i n g  p u l l  tab p a r l o r s  
are. H o r r i b l e !

Please, n o  e x p a n s i o n s  in g a m bling.

C r a i g  B l a c k
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No Gambling

> Dear con,>> The gambling proposals from the Special Committee on Economic Development,> Trade, and Tourism and coming before the House Special ways and Means> committee are an easy way out o f a very tough s itu a tio n . Gambling leads to> problems- period. This is  one case where the domino theory operates in real> l i f e .  Pull tabs lead to lo tte r ie s  lead to video poker lead to Alaska Native> casinos (I re a liz e  th is  represents mixed legal au th o rity , e sp e c ia lly  with> regard to the p o s s ib ility  o f Alaska Native involvement, but the L egislatu re> needs to exert some moral authority here by standing against an inherently> corrupt p r a c tic e .)  why should we repeat the mistakes that other states> have made? I  tru st the Senate w ill deliberate d if fe r e n tly . Gambling is  to> a l l  o f crime what marijuana is  to drug abuse.>> Thank you,>> Maribel and David Alexander

David Alexander wrote on 4/16/03:


