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The Safety Board wants to commend you for considering a measure that will 
so easily save motor vehicle occupants from crash-related deaths and injuries.

The National Transportation Safety Board is an independent Federal agency 
charged by Congress to investigate transportation accidents, determine their 
probable cause, and make recommendations to prevent their recurrence. The 
recommendations that arise from our investigations and safety studies are our most 
important product. The Safety Board has neither regulatory authority nor grant 
funds. However, in our 37-year history, organizations and government bodies 
have adopted more than 80 percent of our recommendations.

The Safety Board has recognized for many years that traffic crashes are this 
nation’s most serious transportation safety problem. Every year, more than 90 
percent of all transportation-related deaths are caused by highway crashes. The 
single greatest defense against highway fatalities is the seat belt. When used 
properly, seat beks reduce the risk of fatal injury to front seat vehicle occupants by 
45 percent.

Unfortunately, seat belt use in the United States remains significantly lower 
than seat belt use in other industrialized nations. Australia and Canada, for 
example, have use rates over 90 percent, while seat belt use in the United States is 
approximately 75 percent. Although 49 States require motor vehicle occupants to 
use seat belts, 29 States, including Alaska, allow only secondary enforcement of 
their seat belt laws. Secondary enforcement means that police officers cannot issue 
a citation for a seat belt violation unless the vehicle has been stopped for another 
reason.

The Safety Board recommended in June 1995 that States enact legislation 
that provides for primary enforcement of seat belt laws. In 1997, the Safety Board 
again called for the States to enact primary enforcement and to provide the political 
will that will enable law enforcement agencies to vigorously enforce this important 
lifesaving law. The Safety Board maintains a Most Wanted list of safety 
recommendations because of their potential to save lives. Primary Enforcement is 
one of the issues on that list, the one with a greater potential to save lives than any 
other on the list. It also has more potential to save lives than probably any other 
piece of legislation you will consider this year.

I t  is  o u r  p le a s u r e  to  p r o v id e  th e  f o l l o w i n g  s t a t e m e n t  r e g a r d i n g  S e n a t e  B i l l3 1 6 .



Today I want to discuss four elements that support the Safety Board’s 
position on seat belt laws. First, seat belts are effective in reducing motor vehicle 
injuries and fatalities. Second, the remaining 21 percent of motor vehicle 
occupants who do not use seat belts engage more frequently in high-risk behavior. 
Third, the economic cost from the failure to use seat belts is substantial. Finally, 
primary enforcement seat belt laws do increase seat belt use.

Seat Belts Are Effective

Seat belts are the number one defense against motor vehicle injuries and 
fatalities. Seat belts restrain vehicle occupants from the extreme forces 
experienced during motor vehicle crashes. Also, seat belts prevent occupant 
ejections. Only 1 percent of vehicle occupants using seat belts are ejected. 
Unrestrained vehicle occupants are ejected 30 percent of the time. Seventy-three 
percent of persons who are totally ejected from a vehicle are killed. From 1975 to 
2002, seat belts saved almost 165,000 lives nationwide. According to the National 
Highway Traffic Safety Administration (NHTSA), a nationwide seat belt use rate 
of 90 percent by front seat occupants would prevent an additional 5,000 deaths and 
130,000 serious injuries each year.

One issue that particularly concerns the Safety Board is that not all seat belt 
laws apply to all motor vehicle occupants. In 31 States, including Alaska, the seat 
belt law permits back seat occupants to ride unrestrained. However, unbelted 
vehicle occupants frequently injure other occupants, and unbelted drivers are less 
likely than belted drivers to be able to control their vehicles. An article recently 
published in the Journal of the American Medical Association stated that a 
person’s risk of death in a crash is associated with the restraint use of other 
occupants; in the study, the risk was lowest when all occupants were restrained.

Unrestrained Vehicle Occupants More Frequently Engage in High-Risk Behavior

Approximately 20 percent of motor vehicle occupants nationwide do not use 
seat belts. These drivers, who choose not to buckle up, tend to exhibit multiple 
high-risk behaviors and are more frequently involved in crashes. According to the 
National Automotive Sampling System (crash data composed of representative, 
randomly selected cuces from police reports), belt use among motorists in crashes 
decreases with increasing crash severity.

Fatal crashes are the most violent motor vehicle crashes and can result from 
high-risk behaviors such as speeding and impaired driving. Unfortunately, people



involved in fatal crashes also tend not to use their seat belts. While observational 
surveys have identified a 79 percent seat belt use rate, use in fatal crashes is 
significantly lower. From 1994 through 2002, 799,205 vehicle occupants were 
involved in fatal crashes. Of those 799,205 occupants, 303,291 died. 
Approximately 59 percent of the vehicle occupants who died were unrestrained. In 
Alaska, 596 vehicle occupants died, and nearly 64 percent were unrestrained.

Alcohol-related crashes cause approximately 40 percent of motor vehicle 
fatalities, and impaired drivers are notorious for not using seat belts. Alcohol- 
related crashes are also responsible for 22 percent of the total economic cost of 
motor vehicle crashes. Primary enforcement seat belt laws can help police officers 
identify impaired drivers and can certainly reduce the death and injury rate 
associated with impaired driving, since everyone’s best defense against drunk 
driving is a seat belt.

Teenagers are generally considered high-risk drivers because of their 
inexperience and immaturity. Teen drivers and their teen passengers have the 
lowest seat belt use rates. In an analysis by the Air Bag and Seat Belt Safety 
Campaign, it was reported that among fatally injured 16-to 19-year-old drivers in 
States with secondary enforcement seat belt laws, belt use is an abysmal 30 
percent. Teenagers are our future, and we need to ensure that they get in the habit 
of using seat belts.

Economic Costs from the Failure to Use Seat Belts are Significant

Although opponents to primary enforcement seat belt laws claim that nonuse 
is a personal choice and affects only the individual, the fact is that motor vehicle 
injuries and fatalities have a significant societal cost. For example, the lifetime 
cost to society for each fatality is over $977,000, over 80 percent of which is 
attributed to lost workplace and household productivity. In 2002, more than 7,100 
lives could have been saved if everyone had used a seat belt. Society would have 
saved almost $7 billion.

Each critically injured survivor of a motor vehicle crash costs an average of 
$1.1 million. Medical costs and lost productivity account for 84 percent for the 
most serious level of non-fatal injury. In a 1996 study, NHTSA found that the 
average inpatient cost for unbelted crash victims was 55 percent higher than for 
belted crash victims. In 2000 alone, seat belts could have prevented over 142,000 
injuries.
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While the affected individual covers some of these costs, overall, those not 
directly involved in crashes pay for nearly three-quarters of all crash costs, 
primarily through insurance premiums, taxes, and travel delay. In 2000, those not 
directly involved in crashes paid over $170 billion. Just for medical care, lost 
productivity, and other injury related costs, society annually pays an estimated $26 
billion for motor vehicle injuries and deaths experienced by unbelted vehicle 
occupants, and a substantial part of this cost is publicly funded.

The emotional and financial costs to Alaska are just as staggering. In 2002, 
37 people died while riding unrestrained in motor vehicles on Alaska’s roads. Seat 
belts are 45 to 73 percent effective in preventing fatalities depending on the vehicle 
type and seating position for the occupant. Therefore, it is reasonable to estimate 
conservatively that approximately 18 of the unrestrained occupants would have 
survived crashes in 2002, saving Alaska about $18 million if they had buckled up. 
This estimate does not include the reduced costs from reducing the severity and 
frequency of injury crashes. The Alaska Injury Prevention Center report “Alaska 
Seat Belt Cost Analysis” provides a conservative estimate of these costs.

Primary Enforcement Seat belt Laws Du Increase Seat belt Use

Primary enforcement seat belt laws can make a difference in seat belt use 
rates. With primary enforcement, police officers are authorized to execute a traffic 
stop and cite unbelted vehicle occupants without needing another reason for 
making the stop. According to the National Occupant Protection Usage Survey 
(June 2003), seat belt use in primary enforcement law States was 83 percent, while 
the belt use rate in secondary enforcement law States was only 75 percent. States 
that recently enacted primary enforcement seat belt laws experienced increased 
seat belt use rates ranging from almost 5 percent to almost 18 percent. The 
increased use is based on the perceived risk of being stopped.

Conclusion

Average American citizens, not just highway safety advocates, support 
primary enforcement. NHTSA conducted a survey in 2000 to determine the 
public’s opinion on primary enforcement seat belt laws. Overall, 61 percent of the 
population surveyed supported primary enforcement. Among people from States 
with secondary enforcement seat belt laws, more than half approved of primary 
enforcement. Minority populations are greater proponents of primary enforcement 
than whites. For example, 72 percent of Hispanics surveyed and 68 percent of 
African Americans surveyed endorsed primary enforcement.
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Key provisions of a comprehensive primary enforcement seat belt law 
should include coverage of all vehicle occupants in all seating positions, coverage 
of all vehicles, and sufficient penalties. By allowing police officers to stop 
vehicles directly for seat belt violations, Alaska shows that it takes seat belt use 
very seriously. There are additional benefits to allowing primary enforcement. 
For example, when police officers stop vehicles for traffic law violations, such as 
failure to use a seat belt, they often discover additional traffic or criminal 
violations that otherwise might have gone undetected. Additionally, changing 
from secondary enforcement to primary enforcement does not impose additional 
requirements on vehicle occupants.

The measure sponsored by Senator Bunde, SB 316, will save lives and 
reduce injuries. Enacting this bill is the single most important life-saving and 
deficit reduction measure you can take this session. It costs nothing, but will save 
much. Thank you again for inviting the Safety Board to testify about this 
important problem. I would be happy to answer any questions you may have.

# # #
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O R A L  T E S T I M O N Y  

C U R T  W I N S T O N ,  R E G I O N A L  A D M I N I S T R A T O R ,  

N A T I O N A L  H I G H W A Y  T R A F F I C  S A F E T Y  

A D M I N I S T R A T I O N ,  S E A T T L E ,  W A S H I N G T O N  

B E F O R E  T H E  A L A S K A  

S E N A T E  J U D I C I A R Y  C O M M I T T E E

M a r c h  1 0 / 1 2 ,  2 0 0 4

Good afternoon. My name is Curt Winston. I am the Regional 

Administrator for Region X, o f the National Highway Traffic 

Safety Administration—also known as NHTSA—an agency o f the 

U.S. Department o f Transportation.

I would like to thank Senator Con Bunde for inviting me to testify 

on the proposed safety belt legislation. This legislation, if enacted, 

will save the lives o f 1 2  to 1 5  people in Alaska in the first year.

NHTSA is the agency charged with reducing the devastating toll 

that traffic crashes take each year in our country. We do this by 

regulating the automotive industry and by careful scientific 

analysis o f  where the fatality problems are and how to address 

them.

Traffic crashes killed nearly 4 3 , 0 0 0  people and caused about 3  

million injuries in 2 0 0 2 . Largely preventable...these injuries not



only impact the lives and livelihood o f the crash victims and their 

families...but also cost the Nation about $ 2 3 0  billion each year in 

medical expense, lost productivity, property damage, and related 

costs.

Alaska pays more than $ 4 7 5  million o f these costs each year. That 

is nearly $ 7 5 8  for every Alaskan, each year. And 7 5 % o f that cost 

is paid by citizens not involved in the crashes.

Motor vehicle crashes are the leading cause o f death for children in 

Alaska—indeed in all o f America—and for adults up to age 3 4 .

Our data clearly show that upgrading Alaska’s safety belt law from 

secondary to primary enforcement is the most effective way for 

you to reduce traffic deaths, injuries, and their costs...more than 

vehicle improvements...more than road and intersection 

improvements... more than any other piece o f legislation you might 

consider.

The Bush Administration recognizes there are those who have a 

philosophical argument against government mandates. But we 

clearly have the need for science-based actions to protect our 

citizens and blunt our economic loss. Our Administration cannot



condone the sacrifice o f the lives o f our citizens on an altar o f 

political philosophy. This law is about our core value o f human 

life. In Alaska, it’s 1 2  to 1 5  human lives in the first year; lives that 

are disproportionately young.

Your Department o f Transportation Office o f Highway Safety, 

State Troopers, and local Law Enforcement are doing the best they 

can with your secondary law. They have increased usage by about 

1 3  percent in 2 0 0 3 , to 7 8 .9 %. But they need the same tools as 

your neighboring States o f Washington and Oregon. Washington 

saved 7 6  li ves with their primary law in its first full year.

Even with their hard work, more than a fifth o f Alaska’s 

population—about 1 3 0  thousand people—are still not buckling up. 

Our research indicates that most o f these are males aged 1 6  to 3 6 , 

driving pickup trucks.

Alaska’s safety belt use rate is 7 8 .9 %. In comparison, your 

neighboring States Washington and Oregon, with their primary 

safety belt laws, have use rates o f 9 4 .8 % and 9 0 .4 %, respectively.

If Alaska enacts this legislation and attains the predicted increase 

in safety belt use, you will not only save 1 2  to 1 5  lives, but you
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will also prevent nearly 3 0 0  serious injuries that would cleg your 

trauma centers. You could save $ 2 0  million in costs each year.

In 2 0 0 2 , 5 4  people died in Alaska while riding in cars and trucks. 

Of these, 2 5  (4 6 %) died while not wearing their safety belts. If 

those people had been belted, 1 3  would be alive and well today.

Of the 5 4  who died in cars and trucks, 1 4  were between 1 4  to 2 4  

years o f age. 5 0 % ( 7 ) o f these young occupants were not wearing 

safety belts. If these young people had been belted, about 3 - 4  

would be with their families today.

Our studies and our experience make it clear that young people do 

not respond to isolated educational messages about belt use, but 

they do change their habits with the threat o f a ticket and fine.

Most o f the business community also understands and supports 

primary laws. Unbelted motorists are a burden on your State’s 

employers. A recent NHTSA study o f 1 9 9 8 - 2 0 0 0  data shows that 

motor vehicle crashes—both on and o ff the job—cost employers $ 6 0  

billion each year. More than $ 6  billion o f this total is due to 

nonuse o f safety belts.



This occurs because o f lost work time, lower productivity due to 

injury and replacement employees, and provisions o f increasingly 

expensive health insurance.

Here in Alaska, crashes cost employers more than $ 3 8  million 

annually. That amounts to $ 3 2 0  per employee in the State. In an 

era o f dwindling resources, reducing the costs.. .however we 

can...is good government.

In addition to saving money, this legislation could earn a large 

amount o f money for Alaska. The President’s Highway Bill, 

SAFETEA—now pending before Congress—would entitle the State 

to an incentive grant o f over $3 . 9  million, i f  it upgrades its belt law 

to primary enforcement or reaches 9 0 % belt use. To date, no State 

has come close to 9 0 % without a primary law.

Even in low velocity crashes, you are safer wearing your safety 

belt. Considering all types o f crashes, safety belts cut your risk o f 

death in half. And in rollover crashes, safety belts reduce the risk 

o f death by 8 0 %, meaning 4  out o f 5  unbelted rollover deaths 

would not have happened if  the occupants had been belted.



While my boss U.S. Secretary o f Transportation Norman Mineta 

continually reminds me that safety is our number one priority, he 

also asked me to ensure that enactment o f primary safety belt laws 

does not result in profiling o f any sort. Secretary Mineta has a 

deep and personal understanding o f what it means to be singled out 

and he understands why profiling has no place in our society. He 

also understands that a primary safety belt law has not, and must 

not, lead to profiling. And he is not alone.

Legislators, law enforcement officers, political and social leaders 

support primary safety belt laws. The Congressional Black 

Caucus, the National Organization o f Black Law Enforcement 

Executives, the Hispanic American Police Command Officers 

Association, the National Conference o f Black Mayors, the 

National Council o f Negro Women, and other organizations are 

vocal supporters o f the laws. These groups know that primary 

safety belt laws help reduce deaths and injuries among minorities 

and they do not discriminate.

NHTSA and the U.S. Department o f Justice are working closely 

with law enforcement leaders, providing trainii g and educational 

materials to ensure that officers on the road understand and 

practice only appropriate and respectful traffic stops.
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Finally, enactment o f this legislation will also save the lives o f 

your children. Our research shows that when the driver buckles 

up, 9 2 % o f the time the children in the vehicle are wearing belts or 

are in child safety seats. However, when the driver is not wearing 

a safety belt, only 6 2 % o f the children are wearing belts or are in 

safety seats.

You have the power to turn “if only he’d worn his safety belt” into 

“thank God he was wearing his safety belt.” Every family o f a 

crash victim wishes they could have prevented that tragedy.

You have the power, and hopefully tne discretion, to make it 

happen.

Thank you for the opportunity to testify today. I would be glad to 

answer any questions.
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A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e
February 25,2004
RE: SUPPORT LETTER FO R A  PRIM ARY SAFETY SE/IT BELT LA W
94 Alaskans lost their lives in vehicle crashes in 2003. 24 of these deaths were individuals that were not buckled.Primary enforcement allows a law enforcement officer to stop a vehicle unci issue a citation when the officer observes an unbelted driver or passenger, Secondary enforcement, which is what Alaska has now, means that a citation for not wearing a safety belt can be written only after the officer stops the vehicle or cites the offender for anuiher infractionA primary seat belt law will not only save lives and reduce injuries in Alaska, but will also save Alaska’s citizens substantial amounts of money in associated health cure costs.The average safety belt use in States with primary enforcement laws was 1 i percentage points higher than in States without primary enforcement.When States upgrade their laws from secondary to primary, dramatic increases in safety belt use arc often observed,Tf Alaska can raise its safety belt use rate 11 percentage points by passing a primary belt use law, it is estimated that 12 to 15 lives could be saved in Alaska annually.Primary safety belt laws also help save the lives of children. Citizens are much more likely to buckle up and place their children in child safely seats when there is the possibility of receiving a citation for not doing so.Safety belts reduce the risk of death to ffont seat passenger car occupants by 45% and the risk of moderate 10 critical injury by 50%, In light truck occupants, safety belts reduce the risk of death by 60 % and moderate to critical injury by 65%.Also, even It' yon are a good driver, wearing your seat belt is your best defense against drunk, drowsy, and aggressive drivers.It is estimated that in the year 2000 safety belt use saved about $50 billion in medical care, lost productivity and other Injury related cost ln the United States. Conversely, safely belt non-use cost society about $26 billion, iiach critically injured survivor costs an average o f $1.1 million. Medical costs and lost productivity account for 84 % of the cost for this most serious level of non-fatal injury.
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Those not directly involved in crashes pay for nearly % of all crash costs,insurance premiums, taxes, and travel delay. These costs, borne by society rather than by crashvictims -  totaled over $170 billion in 2000 for all traffic crashes.The Alaska Association of Chiefs o f Police Strongly supports this bill and in the interest of saving lives we would like to see this Bill pass and become law.Safety belts save lives!
Sincerely,

Chief Thomas Leo ClemonsPresident Alaska Association o f Chiefs o f Police
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A l a s k a  S t a t e  S e n a t e

« iifeession: 
pltate Capitol
Juneau, Alaska 99801-1182 
(907) 465-2327 
(907)465-5241 Fax

Senator Ralph SeekinsDistrict D
Interim:

119 N. Cushman, Suite 201 
Fairbanks, Alaska 99701 

(907)456-8161 
Senator_Ralph_Seekins@legis.state.ak.us

S e n a t e  B i l l  3 1 8  S p o n s o r  S t a t e m e n t“ A n A ct relating to a preference for the consum ptive use o f fish and gam e.”
Article VIII, Section 3 o f the Alaska Constitution provides that, “ Wherever occurring in their natural state, fish, wildlife, and waters are reserved to the people for common use.”Article VIII, Section 4 of the Alaska Constitution provides that, “Fish, forests, wildlife, grasslands, and all other replenishable resources belonging to the State shall be utilized, developed, and maintained on the sustained yield principle, subject to preferences among beneficial uses.”The qualifying phrase “subject to preferences among beneficial uses” signals recognition by the constitutional delegates that not all the demands made upon resources can be satisfied, and that prudent resource management based on modem conservation principles necessarily involves prioritizing competing uses.Alaska’s natural resources are “public trust” assets. They are held by the state i>: trust for the benefit of all its people. In Alaska, the Legislature serves as the “Trustee” of these assets. As such, it has delegated some o f its trust powers and duties to the Board of Fish, the Board of Game and the Department o f Fish and Game.Senate Bill 318 gives direction from the Trustees (the Legislature) to the Boards and the Department that, when making decisions regarding the management and/or allocation of these commonly owned assets, they should recognize that the consumptive use o f wild fish and game resources by Alaskans to feed themselves and their families represents a high preference among competing uses.
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FISCAL NOTE
ST A T E  O F  A L A S K A
2004 L E G IS L A T IV E  SESSION

Revision Date/Time (Note if correction):______
Title Consumptive Use of Fish and Game

Sponsor
Requester

Dept. Affected:|RDU _______
Component _______

Fiscal Note Number:
Bill Version:
(S) Publish Date:

1
CSSB 318 (RES)
4/8/04

Fish and Game

Senator Seekins
Senate Resources Component No.

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Giants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) i ! I l l
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY2004) cost: 0.0
Mark th is  box (X) if  fund ing  fo r th is  b ill is  included in the G overnor's FY 2005 budget proposal: I
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page i f  necessary)

Passage of this legislation would have no fiscal impact.

Prepared by: 
Division

Approved by: 
Agency

Sarah Gilbertson, Legislative Liaison Phone 465-6137
Alaska Department of Fish & Game DateTTime 2/27/04 4:36 PM

Commissioner Kevin Duffy Date 2/27/2004
Alaska Department of Fish & Game

(R o v is o d  12/2003  O M B ) Page 1 of 1
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1919 Lathrop Street • Suite 101 ■ Fairbanks. AK 99701-5955 • (907)451-8775

R ic h a r d  L .  H u t c h i s o n , M . D . ,  F . A . C . S .Plastic & Reconstructive Surgeon

March 17, 2004Senator Ralph Seekins State Capitol Juneau A K  99801-1182Dear Senator Seekins:I strongly support your efforts to institute mecr',- d liability reform in the state of Alaska.This reform is essential. It will allow the medical community to retain its current physicians and to attract new qualified physicians into the state.Without a strong, well-trained supply of medical professionals, it will not be possible to provide the citizens of Alaska with high-quality, affordable health care.Please let me know if .you require additional information or if  I can help you support this legislation in other ways.Sincerely,
Richard L. Hutchison, M.D.

Member of the American Society of Plastic & Roconslruclive Surgeons 
Board Cerllfied by Ihe American Board of Plastic Surgery 

Fellow American College of Surgeons
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Denali Center Fairbanks Memorial Hospital
Banner Health System

March 18, 2004

Senator Ralph Seekins 
State Capitol, Room 125 
Juneau, AK 99801

Dear Senator Seekins:

As Administrator of Fairbanks Memorial Hospital/Denali Center, I am writing to 
express my appreciation for your introduction of SB 319.

Our ability to succeed in our mission is heavily dependent on our Medical Staff, but 
in recent years we have experienced increased difficulty recruiting the physicians 
that our patients need. The litigious climate in which physicians in Alaska are 
forced to practice is one of the key difficulties.

A medical liability crisis could drive good doctors out of medicine and leave patients 
in many communities without access to both basic and specialty medical services. 
Tbis has happened in other states without reform. Nationally, 76% of physicians 
believe that medical liability litigation has negatively impacted their ability to 
provide quality care and 78% of Americans fear that skyrocketing medical liability 
costs could limit their access to care (Wirthlin Worldwide Study, Apr. 2002). The 
situation is especially concerning to those of us engaged in serving rural areas 
where access is sometimes difficult; physicians axe already in short supply and have 
always been difficult to recruit.

Our work i3 being severely compromised by a legal and insurance system that no 
longer meets the needs of our community. Your authorship of this bill will help us 
provide the most efficient and effective health care we can.

cc: Interior Delegation

Denali Center • 1510 19th Ave. * Fairbanks, AK 99701 * 907-458*5100 Fairbanks Memorial Hospital • 1650 Cowles St. • Fairbanks, AK 99701-5998 907-452-8181 " Fax 907-458-5324
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Association

2207 E a st T u d o r  R d , S u ite  34 
A n ch o ra g e , A K  99507-1069 

w w w .a k n u r s e .o rg  
a k n u r s e @ a k n u r s e .o r g

t/ 907-274-0827 
(I 907-272-0292

March 31,2004Honorable Ralph Seekins Chair, Senate Judiciary Alaska State Legislature State Capitol (MS 3100) Juneau, AK 99801-1182Re: Senate Bill 319, “An Act relating to claims for personal injury or wrongful death againsthealth care providers”Dear Senator Seekins;The Alaska Nurses Association (AaNA) would like to express our appreciation that you have taken on such an important topic and provide additional infonnation on how this issue impacts healthcare providers in our state.AaNA supports a liability limitation in Alaska for two main reasons. First, we wish to ensure that there will be affordable malpractice insurance available to healthcare providers in the state. Since Alaska is a small pool of providers, wc must look at ways to contain costs of malpractice insurance in order to continue to attract insurance carriers who will then provide competitive options to our healthcare providers.Our second main concern is healthcare availability. Without available and affordable malpractice insurance we may be unable to attract and/or retain healthcare providers in our stale. Decreasing our providers obviously decreases to options for patients, incre? mg medical costs as our citizens must look outside the state to meet their healthcare needs.Please refer to the attached article from the Journal of the American Academy of Nurse Practitioners. This article details the issues related to tort reform and its relationship to malpractice insurance costs for nurse practitioners.Please contact me if  we can provide additional information or support.Sincerely,
Camille Soleil, JD Executive Director

http://www.aknurse.org
mailto:aknurse@aknurse.org
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Conclusions ... / ov4.NPs arc paying more for their malpractice pre­miums, and- many' are losing their places of employment as clinics close due to the increased cosr of premiums. One method pro­posed for.curbing the flow of monies spent on premiums and litigation is tort law reform. California serves as an example; its Medical Injuiy Compensation Reform- Act (MICRA) tort teform IawLwas:passed,25 years ago; and it has maintained stable malpractice premiums. Other states-have-proposed similar laws, but some have not had similar success. To curb lit­igation costs, not 'only should- tore laws be' reformed, bur NPs and physicians should keep abreast of current practice standards in order to provide quality medical care.
Im plications for P ra cticeLike physicians, NPs are affected directly by tort laws. These laws hold NPs accountable at the same level as physicians. In addition, many states limit NPs’ practice to delegation of authority by a physician. Liability is therefore transferred from die NP to the physician and vice versa in cases cf injury or wrongful act. In addition, many NPs are finding it increasingly difficult to locate insurers who will write poli­cies for medical liability'.
Key W ordsTort, tort reform, malpractice, quality medical care, nurse practitioner, advanced pracdcc nurse.

INTRODUCTION

70

Patients across the United States suffer from limited or decreasing access to medical carc as a result of the closings of many hospitals, nursing home facilities, and physician practices (American Nurses Association [ANA], 2003). Increased malpractice insurance premiums caused by poor litigation laws arc cited as the foremost reason for the current medical crisis. In response to the premiums, physicians and surgeons are protesting by staging walkouts or simply closing their practices (Rodriguez, 2003; Sloanc, 2002; Word, 2003). In similar response, specialty units (such as trauma centers, obstetrics practices, and nuning homes) have closed (Cotlin, 2002; Gearon,2002).Although the body of literature on tort reform and its effect on nurse practitioners (NPs) is limited, current evidence on increasing malpractice insurance premiums points to the impact that tort liability claims are having on NPs’ out-of-pocket costs of providing carc. Advanced practice nurses (APNs), especially certified nurse anesthetists and certified nunc midwivcs, arc experiencing increasing liability insurance premiums and/or loss of insur­ance carriers (ANA, 2003; Lester, 2003). In addition, delegating physicians have eliminated many NP. positions in the attempt to reduce liability insur­ance costs (ANA). • •The purpose of this article is to inform NPs about the issues of tort reform and the effects of increased liability insurance premiums on practice. The recommendation of incorporating evidence-based medicine and updat­ed technology in clinical practice is also presented as an adjunct to tort reform legislation. Definitions of the terms malpractice, tort, and tort reform ate offered, along with ptos and cons of federal and state legislation aimed ac curbing the rising costs of premiums.
M EANING O F  TORT, M A LP R A C T IC E , A N D TO RT R E FO R M ________Because tort has many meanings and can be a confusing term, clarifica­tion of its use within the context of malpractice insurance reform is impor­tant. In law, “tort is an injury or wrongful act for which a civil action is brought by the state” (Webster’s Third New International Dictionary, 1993, p. 2413). A tot; is differenr from a crime in that a crime is an offense against die state, for which the state inflicts punishment. A tort is an offense against an individual.Malpractice is an offense covered under tort law. It is “a dereliction from professional duty, whether intentional, criminal, or merely negligence by one rendering professional services that results in rnjury, Joss, or damage to the recipient of those services” (Webster’s Third Nev International Dictionary, 1993, p. 1368). Malpractice is based on tort law and relics on judgments that the professional has foiled to perform according to the minimum rea­sonable srandards of that profession. Commonly involved in cases of mal­practice are physicians; but health providers, such as NPs and other health professionals, arc increasingly being brought into malpractice suits.
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One answer to the broad issues of litigation concerning personal injury as a reside of negligence is tort reform, Tort reform is die broad restructuring of laws that deal with the wrongful acts of breach of duty. The purpose of die reforms is to limit or address an aspect of die laws diat is perhaps harmful to a population or group. For example, it is repotted that the U.S. tort system costs American companies $180 billion a year (Birnbaum, 2002, p. 35). Unlimited damage awards have direct­ly affected major companies such as Wal-Mart, DaimlerChrysler, and Home Depot. Each of these companies is heavily involved in encouraging tort reform and has donated vast sums of money in recent years to assist in the tore reform endeavor (Birnbaum).
B A C K G R O U N D  O F  TH E C U R R EN T  CRISISIncreased Liabilitj Insurance PremiumsIn many states, access to hcaldi care is seriously direatened, as medical practices, hospital services, and long-term care facilities are closing. One cause for this condition is the increasing cost of premiums for medical liability insurance (ANA, 2003). Total malpractice premiums have nearly doubled, going from $2.9 bil­lion in 1993 to $4.9 billion in 2002 (Schmitt, 2003). According to the statistics published by Medical Liability Monitor, physi­cians in specialty areas (e.g., internal medicine, general surgery, and obstctrics/gynccology) pay more for insurance in states such as Pennsylvania, Indiana, Texas, Utah, and Arkansas than in other states (Gearon, 2002).Neurosurgeons arc experiencing increases in their profes­sional liability costs in nearly all 50 states. Approximately 50% of neurosurgeons surveyed have had at least a 20% increase from 2000 to 2002, with some paying nearly $300,000 per year (Kohn, Hasty, & Henderson, 2002). A survey of neuro­surgeons listed Arizona, Delaware, Florida, Georgia, Illinois, Kentucky, Michigan, Mississippi, Missouri, Nevada, New York, Ohio, Oregon, Pennsylvania, Tennessee, Texas, and Washington as "hot spots” for significantly increased premiums (Kohn et al.).The southern border of Texas (i.e., the Valley) provides one example of an area that has been especially affected by the loss of neurosurgeons and primary ca’e providers due to increased mal­practice premiums. Currently, in one of the larger counties, there arc only three neurosurgeons. This small number is not enough to cover the vast population and area size. To compound the

issue, the ratio of residents to primary care physicians is 2,023:1 in 29 coundcs along the border. This compares widi a ratio of 1,562:1 statewide (Rodriguez, 2003).Effects of Rising Liability PremiumsRising malpracucc premium costs have negadvely affected die health care system in many states by forcing numerous facil­ities to close selected specialty areas (ANA, 2003; Gearon, 2002; Kchn et al., 2002; Sloane, 2002; Stoil, 2002). One hospital in Philadelphia eliminated its obstetric services in June of2002 due to doubled malpracucc insurance premiums of $6 million (Gearon, 2002). Similar closings cf obstetric units and group practices have occurred in Florida, Arizona, Oregon, and Washington due to exorbitant insurance premiums (Corlin, 2002; Stoil). In some cases premiums have jumped 300% (Gearon).Trauma enters and long-term care facilities such as nursing homes are not exempt from die crisis in malpractice liability insurance premiums. The nationwide costs of insurance for long-term carc facilities have more than doubled widiin the past 5 years (Stoil, 2002). According to Stoil, 40% annual increases in liability premiums are the rule in some areas, such as Pennsylvania. A number of trauma centers in areas of Mississippi, Nevada, Pennsylvania, and West Virginia have eichcr closed or arc threatening to close (Gorlin, 2002).
P R O P O S ED  ORIGIN O F TH E C U R R E N T  IN SU RAN CE  

CRISISJury AwardsBoth proponents and opponents of tort reform agree that chc escalating premiums for liability insurance reflect higher busi­ness costs incurred by the insurance companies (Stoil, 2002). Physicians and. spokespersons, for.the insurance industry place chc blame oh juries whoaward.multimillitjn-dollar payments, to compensate patients and their! family.,members .for-pain,’ suffer­ing, and other noneconomic, effcetsroff allegecLvrnalpracrice (Gearon, 2002; Stoil). Thq. mrdianijuiy«itiward.jumpccl, 43% between 1999 and 2000, hitting'$]'million:iA'Study conducted by PriccwaterhouscCoopers found diat “litigation is responsible for 7%. or $5 billion, of new hcaldi carc costs—equivalent to die price of health insurance for 2 million Americans" (“Malpractice at Heart of New Proposal,” 2002, p. 72). Massive jury awards affect even cases settled out of court, according to diis theory, because insurers are willing to pa)1 more in settlements rather than risk letting a jury “punish” their clients with huge cash penalties (Stoil)... 'IttHeuted•'Litigation ■■ ruiAlhothcr. factor influencing costs incurred by liability insur­ance. companies 'is-the(incrtascd!riumbcr of lawsuits. Americans in. cvery(’5tate have become more litigious over die past several dccadcs;(Schuk &>Van Wagner, 1999: Stoil, 2002). They expect perfect; prodiidsiand outcorhcs; if things are less than perfect, thcy'expccrcompcnsaticri (Schulz Van Wagner).
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Insurance MismanagementNo: everyone, however, is convinced that the present tort sys­tem in the United States is the cause of rising malpractice insur­ance premiums (Gearon, 2002). According to Joanne Doroshow, president and executive director of the Center for Justice and Democracy (a public interest organization), the crisis is driven by the insurance underwriting cycle (Gearon). State trial lawyer associations concur and report that the costs incurred by insur­ance companies mostly reflect losses suffered in-their investment portfolios (Stoil, 2002). Insurance companies were previously able to keep their malpractice premiums artificially low by investing in the booming stock markets; but, because those mar­kets have bottomed, insurance companies have been forced to raise premiums in order to cover the “real" cost of paying for malpractice awards (Kohn et al., 2002; Stoil).Another factor that suggests a direct reflection of poor insur­ance management relates to the unstable market following the September 2001 terrorist attacks. Since the attacks, the invest­ment income that underwriters for insurance companies relied on to office premium hikes declined dramatically. Subscquendy, insurance companies pay substantially higher claims under lower priced policies written years ago (Gearon, 2002).An additional problem occurred during the 1990s when some insurance companies, such as die Saint Paul Companies and PHICO Insurance Company, engaged in premium price wars, using die bull stock market to cover the spread of losses. The invested reserves grew so large r’.iat some of the funds were released to the bottom line as profit (Sloanc, 2002). During this time, PHICO and other mutual fund companies that providers had started overexpanded When the stock markec fell, most of these medical malpractice «> airers were either forced out of the market or toward charging huge premium increases.Loss of Insurance CarriersDue to rising jury awards and insurance mismanagement, many insurance companies are closing or ceasing to underwrite medical liability insurance. The Saint Paul Underwriting Company stopped writing malpracucc insurance policies in 2002, and die TIG Insurance Company, another medical liabil­ity carrier, stopped as of June 2003 (Gearon, 2002; Kohn et al., 2002; Lester, 2003). The SCPIE Company, which is a malprac­tice insurer for over 10,000 physicians, announced that it would stop writing coverage for providers in Texas, Florida, and several East Coast states that did not have liability caps (Ccniceros, 2003). In addition, Farmers Insurance Group revealed that it would stop carrying medical malpracucc insurance as of 2004 due to financial loss (Reich, 2003).Other Causes of the Malpractice CrisisNational organizations, such as the ANA, admit that medical errors and inadequate staffing in many health carc facilities, along with the stock market failure and insura.ice greed, ate also factors in the current crisis in medical malpractice premiums (ANA, 2003). However, there is no insurance crisis in states where significant tort reform has placed caps on liability awards, even though these states arc influenced by the same national eco­

nomic conditions. In these states, hospital services are available, physicians are stable in their practices, and insurance premiums arc steady (Pollock, 2002). ’
A  FE D E R A L  PR O PO SA L FOR T H E  IN SU R A N C E CRISISHEALTH Act of2002Accepting the premise that the current medical malpractice premium situation is due to ton laws, the American Medical Association and the American Hospital Association have found­ed the Health Carc Liability Alliance, This alliance is seeking federal legislation that will change tort laws by limiting liability (Corlin, 2002; Gearon, 2002). A major outcome of this endeav­or is the HEALTH (Help Efficient Acccaible, Low-Cost, Timely Health Care) Act of 2002. Ic is an act: similar to the Medical Injury Compensation Reform Act (MIGRA), which was enacted by California in 1976 and is stili in effect. The HEALTH Act would shorten the statute of limitations (i.e., the time within which a suit may be brought) for damrges; limit punitive dam­ages to $250,000; limit noneconomic pain-and-suffcring dam­ages to $250,000; institute a fair share to allocate damages based on fault; and give courts the power to review lawyers’ contin­gency fees (Corlin; Kelly, 2003; Liptak, 2002). Other provisions would offer periodic payments on damages instead of one lump sum and would give permission for courts to consider existing health carc coverage for the medical problem when making awards (Stoil, 2002).Nursing Support for Tort ReformNursing associations are joining in the effort to encourage reform of tore laws. The ANA endorses tort reform on a limited scope. On April 23, 2003, the ANA Board of Directors adopted an expanded policy on medical malpractice liability and tort reform, which addresses the issues of the current crisis in mal­practice insurance. The board supports a “balanced, multi­pronged legislative approach to addres: the current medical mal­practice liability problem" but opposes dollar caps on health care liability litigation until further investigation (ANA, 2003, p. 4). APN organizations that openly support ton reform legislation include the American Association of Nurse Anesthetists (Lester, 2003) and the American College of Nurse Midwives (“National and State Medical Liability Reform,” 2003).Myths About Federal Tort Reform and Insurance Premiums The HEALTH Act, like MICRA, is not meant to limit the ability to seek litigation against a medical provider or facility. In fact, California has nearly 1.5 times the national average of med­ical malpractice lawsuits; but the cosi: of malpractice insurance premiums remains less than half the oast of insurance premiums in other states (Stoil, 2002). Another example is Oregon. From 1987 (when liability caps were cnacied) until 1998, insurance premiums in Oregon were low, and there were plenty of insur­ers. Unfortunately, since the 1999 Oregon ruling thac lifted those caps, total insurer indemnity payments jumped from $15 nrllion annually to $60 million (Ccniceros, 2003). ,
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In those states that limited noneconomic damages1 within, a range of $250,000 to $350,000, insurance premiums increased only 12% to 15% during 2001. In contrast, odier states experi­enced increases in premiums averaging 44%. As ofo2002, 17 states limit punitive damages for mcdical.malpractice Cascs, and a few others cap them for all cases (Ccniceros, 2002).
STA TES ' R E S P O N S E  TO TH E  M A LP R A C TIC E  

IN SU R A N C E CRISISA federal tort reform law would pre-exempt state law, but sev­eral states arc not waiting for Congress and are moving forward by seeking their own legislation. In response to the insurance crises, 34 states debated a variety of solucions during the first half of 2003, and 10 states ratified significant tort reform measures. Idaho enacted caps on both noneconomic and punitive damages; Arkansas enacted caps on puniuve damages alone; caps on noneconomic damages were passed in Ohio, Oklahoma, Texas, and West Virginia; and in Arkansas, Georgia, Texas, and West Virginia, there was court venue reform legislation (Kelly, 2003).Issues With Federal Tort ReformThe problems facing federal tort reform have provided motivation for states’ individual involvement in tort reform. One such problem is partisan positioning in the House and Senate, which is effectively blocking cfforts-to pass legislation on tort reform (ANA, 2003; Birnbaum, 2002). Even though the House passed legislation on tort reform, the Senate version failed in July of 2003 (Gerber, 2003; Kelly, 2003). In answer to the failed Senate legislation, Senator Bill Frist (a Republican from Tennessee) stated that he would reintroduce “the Padents First Act of 2003 during the 2003 fall legislative session" (Kelly).Another rationale for encouraging state legislators to enacr theit own tort reform laws is direcdy connected to the issue of states’ rights. The U.S. Supreme Court has ruled that tort reform is generally a matter left up to the states and state law, along with questions of civil lawsuits and insurance regulation (Schulz & Van Wagner, 1999; Stoil, 2002). Additionally, partisan support for legislation would have its greatest impact in the state courts with their philosophical commitment to federalism, which would leave most local matters to the states (Liprak, 2002).Judicial InterventionIt must be mentioned that the judicial branch of government can overturn' laws set by the legislative branch, including those pertaining to tort reform. Since 1983, courts have overturned at least 91 tort reform decisions in 26 states (Kelly, 2003). For example, state supreme courts in Illinois and Ohio ruled that die ratified tort reform legislation was unconstitutional (Schulz & Van Wagner, 1999). What is discouraging about these state rul­ings is that the decisions about the constitutionality of the laws are not appealable to the U.S. Supreme Court, According to Schulz & Van Wagner, if the state’s supreme court declares a law dead, it is dead.

M ED IC A L ER RO R S AS BASIS FOR LITIGATIONMalpractice litigation is not al'/vays unfounded, as medical errors do occur. A recenc broadly publicized example is that of Jesica Santillan, who died as a result of physician error after receiving a hcart-lung transplant in February 2003 (Adler et al., 2003). Surgery-related claims represent just one area of high risk and liability. There ate many other incidents of negligence by all hcaldi providers, be they nurses or physicians. A 1992 study of 15,000 patients admitted to hospitals in Utah and Colorado found that 3% of surgery patients encountered an adverse event (Dwyer, 2003). Drug errors are another high-liability area. In a study conducted in 1991, drug errors accounted for nearly 20% of all adverse events. By mid-2000, medication errors represent­ed a leading cause of death among hospitalized patients in the United States (HRC, 2000). According to the American Society of Health-System Pharmacists, prescribing errors (such as incor­rect drug selection, dose, or dosage form and illegible prescrip­tions or medication orders) are jusc one type of error that can adversely affect patient outcomes (HRC).Capping malpractice damages by reform docs not waive the review or discipline of providers who arc negligent. Physicians, nurs­es, and all health providers need co be responsible for the medical carc they render. Additionally, state medical and nursing boards need to take action against those providers who may be disproportionately responsible for rate hikes due to more than one claim of malpractice (Lester, 2003). For example, California set up a successful panel of physicians to review and eliminate incompetent doctors. Over the past 25 years, this review process, in addition to tort reform, has held down liability costs to a fraction of the increases seen elsewhere, and California has no flight of physicians (Pollock, 2002).
M A LP R A C T IC E  C O S T S  A N D  N U R S E  PRACTITIONERSImpact on Nurse PractitionersHealth care providers and hospitals across the country' arc fac­ing economic difficulties and can no longer afford to support the costs associated with unlimited malpractice awards (Pollock, 2002; Simpson & Craig, 2002). As hospitals, nursing home facilities, and physician practices close, patients will be left with­out needed medical care. In addition, many NPs and APNs will be without a place co practice or adequate malpractice insurance (ANA; 2003; Lester, 2003). This situation will produce a domi­no effect, as fewer providers and hospitals caring for more patients leads to a greater chance for mistakes, which leads to a greater number of malpractice suits, drives up liability insurance premium costs, and finally forces more physicians, NPs, and hospitals out of practice.In response to increased malpractice litigation, health care providers arc practicing defensive medicine. It appears, however, that defensive medicine has not resulted in better care, just more care at greater cost to society. Unlimited malpractice damage awards can even thwart prospects of early settlement of malprac­tice cases, because plaintiffs may hold out longer in hopes of larger awards (Simpson & Craig, 2002).
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Quality Medical CareRather than focusing on defensive medicine as a preventive approach to malpractice litigation, NPs need to focus on pro­viding quality care according to practice guidelines. Keeping abreast of current clinical practice (evidence-based medicine), delivering patient-centered carc, focusing on quality improve­ments, and utilizing current information technology are funda­mental in providing the highest quality and safest medical care (Institute of Medicine, 2003). These guidelines include avoiding diagnostic and technical errors by communicating effectively widi other clinicians and patients, evaluating patients promptly, returning their phone calls in a timely fashion, and providing adequate discussion as to risks and alternatives to procedures. More importantly, patients need to be involved in and assisted with increasing their own decision-making processes (Dwyer,2003).NPs and the Tort Reform ProcessNPs need to understand the issues of tort reform and take an active role cither for or against. Utilizing NP lobbying groups has proved effective with previous NP issues, such as increased privileges in many states, and can be utilized in formulating a tort reform platform (Herrick, 2003). NPs need to be certain that they arc included in the language of tort legislation, thereby avoiding exclusion. NPs also need to work with other health provider groups to encourage legislators to enact reform that will withstand appeals, lower malpractice insurance premiums, and benefit patients by improving access to care. *'
CONCLUSIONMedical malpractice insurance premiums arc out of con­trol, and one scrongly proposed reason is a very litigious soci­ety and massive jury awards. These premium cosrs arc causing physicians in many states to close their practices and hospitals to shut down certain specialty areas; these closings, in turn, affect NPs' practice. The hope is diat with liability caps, insurance premiums will decrease or at least stabilize. This type of reform is designed to limit—not eliminate—noneco­nomic damages. Tort reform has successfully stabilized liabil­ity insurance premiums for over 25 years in California, which serves as an example that such reforms can work for other stares.However, tort reform is nor a quick fix, and it is too opti­mistic to hope caps will lead to an immediate rate reduction. Although many physicians, nurses, and hospital associations believe the answer lies in reforming tort laws, other approach­es to reducing malpractice insurance costs deserve considera­tion. Adhering more closely to current practice standards, pro­viding quality care, and establishing informal peer review through professional associations arc just a few. The incorpo­ration of established guidelines into the everyday practice of all health care providers, in conjunction with tort law reform, will stabilize premium rates and, in time, could certainly decrease them.
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T e x a s  M e d i c i n e  M a g a z i n e  -  M a r c h  2 0 0 4
F u t u r e  F e a r s :  M e d i c a l  S t u d e n t s  A n t s y  A b o u t  L i a b i l i t y  C l i m a t e  T h a t  

A w a i t s  T h e mBy Ken Ortolon L = J  Senior EditorAmerica's medical students are increasingly anxious about the threat of lawsuits that will hang over them when they graduate and begin practicing medicine. That anxiety could spell bad news for the availability of skilled physicians in specialties hardest hit by the nation's medical liability crisis.At least two recent surveys show that medical students across the country believe medical liability is a crisis, and it's affecting their decisions on taking up a high-risk specialty and applying for residency training in states considered liability hot zones."The conclusion is frightening but obvious," said David A. Rosman, a fourth-year student at the University of Massachusetts Medical School and medical student trustee on the American Medical Association Board of Trustees. "We're going to see tremendous shortages of physicians in high-risk specialties, and the result will be a massive and frightening decrease in access to care."Even in Texas, where a constitutional amendment and legislation recently passed, capping noneconomic damages in medical liability cases, students seem only cautiously optimistic about the liability climate."Texas has made big steps recently, and the situation is not quite as severe as in some highlighted counties and states, but there is a lot that remains to be seen," said Lindsay K. Botsford, an officer in the Texas Medical Association student chapter at Baylor College of Medicine in Houston.
Student AttitudesIn December, A M A  released the results of its first survey on the impact the nation's med’cal liability environment is having on medical students' decision making. The results, which included responses from nearly 4,000 students in 45 states and the District o f Columbia, showed that 86 percent of students believe medical liability is a crisis or a major problem. Half also said medical liability was a factor in their specialty choice, and 39 percent said it was a factor in their choice of the state in which they want to complete residency training.The results were similar to another survey conducted by the Association of American Medical Colleges. Its 2003 Medieal School Graduation Questionnaire, which annually questions recent



m
graduates on a variety o f topics, found that 94.5 percent of 2003 graduates believe physicians' legal liabilities and the high cost of professional liability insurance are major problems. That was up from 82.5 percent in 2001 and 84.3 percent in 2002.While there are no formal data on Texas medical students' attitudes about medical liability, students at Texas medical schools say there is considerable concern among their classmates."In an informal poll conducted of our first-year class, medical liability was the No. 2 issue concerning students, behind health care for the uninsured and before tobacco use," said Ms. Botsford. "Personally, it is a concern that is shaping my decisions to explore certain specialties and areas of the country to locate."Heather Shipman, a third-year student at The University of Texas Medical Branch at Galveston and chair of TMA's Medical Student Section, says students there also are keeping a keen eye on the liability climate."I have been impressed with the number of students who follow the medical liability crisis," Ms. Shipman said. "Their concern is usually in regard to what specially they will choose, especially obstetrics and gynecology. While many students have limited knowledge of the liability crisis, they know enough lo know which specialties are most affected."Mr. Rosman says the results of the student survey were not really surprising. "Being educated in today's environment, I think it would be difficult not to think it's a major problem," he said. "I've seen concern over liability increase in the time I've been here. In that time, I've watched it change from a topic never discussed, and which seemed not really to be of importance to medical students, to one on which medical students -  and certainly residents — are focusing much more than you'd hope they would have to in an educational environment."

Risk AvoidanceSome medical students say the liability crisis has had no impact on their choice of specialty. "Although surgery is a high-risk specialty, it still remains the only specialty in which I have interest," said Thomas B. Roshek III, who is scheduled to graduate from UT Medical School at Houston in 2005.However, others fear the liability situation will significantly impact the number o f students pursuing careers in obstetrics-gynecology, neurosurgery, emergency medicine, and a handful of other high-risk specialties."I interview quite a few students for TM A loans every year," said TM A President Charles W. Bailey Jr., MD. "Very rarely do I find one who is going into OB-Gyn or neurosurgery."Dr. Bailey says he believes the students' decisions are affected not only by fear of being sued but also by the high premium costs they will have to pay as young physicians in high-risk specialties.
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"It's just a question of having large student loans and not being able to afford the first year's premium for a lot of these high-risk specialties. They're likely to say, 'If I go into pediatrics, my premiums will be lower and I can probably pay off my loan three, four, or five years quicker than I would if I tried to be an obstetrician.'"Mr. Rosman says that with the average medical student now graduating with a debt in excess of $100,000 it makes sense to choose a specialty for which liability premiums are lower. "The result o f that is that any sort o f decision where you're going to end up in a field where you've got a liability expense o f tens of thousands, and in some cases hundreds of thousands, o f dollars can very clearly and, sadly, justifiably affect specialty choice."Houston emergency physician Diana Fite, M D, chair of TMA's Council on Medical Education, says she also believes liability concerns are having an impact on the overall number of students interested in medicine."We definitely think it has a lot to do with the still overall declining number o f applicant" to medical school," Dr. Fite said. "We've talked about this at length, and we think this is a definite part of the problem."
Easing the CrisisTexas is one of 19 states that A M A  considers to be "states in crisis" in terms of their medical liability climate and high liability insurance premiums. Texas physicians, however, hope that will change due to passage of Proposition 12, the constitutional amendment that authorized caps on noneconomic damages in liability cases. While those caps prompted the Texas Medical Liability Trust to lower its premiums across the board by 12 percent and may be luring new liability carriers into the Texas market, students here seem to be taking a wait-and-see attitude about whether the caps will be enough to keep them from going elsewhere for their residency training."1 think everyone is hopeful that it will effect change in both insurance premiums and litigation, but I think some will remain skeptical about the magnitude o f the change until they see actual results," Ms. Botsford said. "The changes probably increase my likelihood to stay in Texas because the policy environment seemed friendly to physicians' concerns, but I don't think they have yet to change my eagerness to go into a high-risk specialty."Sarah Hicks, a student at Texas College of Osteopathic Medicine in Fort Worth and a TM A delegate, also says she is encouraged by the reforms enacted in 2003. "The passage o f House Bill 4 and the caps have made Texas, in my eyes, a safer place for obstetrics. I intend to practice rural medicine, family practice, but I would like to be able to deliver babies for my patients. Before the recent reform in Texas, I was not considering returning to Texas. I'm glad it's an option now because this is where I grew up."
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So far, there appears to be no shortage of residents lining up for training in Texas despite the liability climate. The overall residency program match rate for Texas in 2003 was 92 percent, higher than the national average and the highest rate in five years. Even high-risk specialty programs had high match rates, says Marcia Collins, director of TMA's Medical Education Department. The state's obstetrics-gynecology residency programs matched at rates higher than those for family practice, she says.But there is still concern that if  the liability crisis is not fixed, crisis states such as Texas will see real physician shortages in high-risk specialties because of early retirement by veteran physicians and relocation o f other doctors to more liability-friendly states."The ultimate reason why we need to fix the liability system has very little to do with physicians and much more to do with protecting access to care," Mr. Rosman said.But fixing the liability problem at the national level does not appear to be in the cards any time soon without a drastic change in the political makeup of the U.S. Senate, says William Gamel, M D, of Austin, chair of the Texas Delegation to the A M A  and incoming chair o f the AM A Council on Legislation. The U.S. House passed medical liability reform legislation last year and President George W. Bush has made it a priority again this year. Senate Democrats, however, are blocking consideration of the bill, and Republicans lack the necessary votes to prevent a Democratic filibuster."This has turned into a partisan fight, and we need votes from both sides o f the aisle," Dr. Gamel said. "If physicians want liability reform to pass in the next session of Congress, they need to get busy in U .S. Senate races across the country to change the representation in the U.S.Senate."Ken Ortolon can be reached at (800) 880-1300, ext. 1392, or (512) 370-1392; or by e-mail at ken. ortolon(d)lexmed. ors.
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Senator Ralph SeekinsDistrict D
_________________________S e n a t e  B i l l  3 1 9  S p o n s o r  S t a t e m e n t ______________________“ A n  A ct relating to claim s for personal in jury or w rongful death against health care providers.”Senate Bill 319 amends AS 09.55.548 and 556. The proposed legislation intends to alleviate a growing crisis in Alaska’s health care industry with respect to the availability of liability insurance. It places a hard cap on damage awards; clarifies informed consent language; and limits liability with respect to health care advice communicated through electronic means.The fact is Alaska’s medical system is breaking down. Alaska ranks near the bottom in the number of physicians per capita. What’s more, over half of Alaska’s physicians exceed the age o f 50. Many will be retiring in the next 10 years. Attracting and keeping adequate numbers of high quality physicians in Alaska is of utmost importance.The availability o f liability insurance plays a critical role in solving this crisis. Half o f the insurers have ceased doing business in Alaska in the last 12 months. Other professional liability insurance carriers have not shown an interest in doing business in the state due to the volatile medical liability environment.This is a complex issue. However, one solution that has proven particularly effective in other states is capping non-economic damages. SB 319 intends to help establish a predictable risk- assessment environment by placing a 5250,000 cap on this type of award. It does not change awards for quantifiable economic damages such as lost wages and past and future medical expenses.The bill also makes revisions which limit liability in cases where a patient elects not to follow advice that was communicated by a health care provider through electronic means. Lastly, qualifying language is added relating to informed consent along with a sprinkling of punctuation marks.The bottom line? Instituting a $250,000 cap on non-economic damages will help stabilize the professional medical liability insurance market here in Alaska thereby reinforcing efforts to attract the next generation of doctors to replace those who are nearing retirement age.
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M E M O R A N D U M February 23, 2004
S U B JE C T : Sectional Analysis for SB 319 (Work Order No. 23-LS 1693\A)T O : Senator Ralph SeekinsAttn: Brian Hove , ,F R O M : Donald M. Bullock Jr.Legislative Counsel
You have requested a sectional summary of the above-described bill.As a preliminary matter, note that a sectional summary of a bill should not be considered an authoritative interpretation of the bill and the bill itself is the best statement of its contents. If you would like an interpretation of the bill as it may apply to a particular set of circumstances, please advise.Section 1. This section includes findings by the legislature and the intent of the Act.Section 2. The section adds four new subsections to AS 09.55.548. Subsection (c) limits damage claims for noneconomic losses identified in the subsection; subsection (d) limits the amount of damages that may be awarded for noneconomic damages; subsection (e) bars the disclosure of the award limit to the jury and requires the award to be limited before the entry of judgment; subsection (0 states that multiple injuries sustained by one person as a result of a single incident are treated as a single injury.Section 3. This section amends AS 09.55.556 and relates to informed consent. The amendment adds the words "course of action" to the terms "treatment" and "procedure" as the subjects of infonnation to be provided to a patient in the course of obtaining the patient's consent.Section 4. This section amends AS 09.55.556 by adding two subsections. Subsection (c) describes the risks a health care provider must disclose to a patient and the standard for identifying and disclosing the risks. Subsection (d) relieves a health care provider from liability for advising a patient to seek further medical care or evaluation when the patient elects not to follow that advice.Section 5. This addition to the uncodified law makes the Act applicable to suits against health care providers initially filed on or after the effective date of the Act.
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Section 6. This section makes the Act effective July 1, 2004.If I may be of further assistance, please advise.DMB:lmb 04-049.lmb
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Supplem ental Sectional Description

Section One. Section one deals with legislative findings and intent. The legal effect o f section one is to confirm the Legislature’s intent to modify Alaska Supreme Court opinions in Korman vs. Mallin and Marsingill v. O ’Malley as described in sections three and four.Section Two. The non-economic damage cap which applies to all wrongful death and personal injury actions in Alaska (AS 09.17.010) is $400,000 or $8,000 times the life expectancy of the claimant, whichever is greater, for most injuries. For severe physical impairment or severe disfigurement the cap amount is $1,000,000 or $25,000 times life expectancy, whichever is greater. Section two caps non-economic damages against all healthcare providers for wrongful death and personal injury actions at a maximum of $250,000.Section Three. Section three makes minor stylistic changes to Alaska’s informed consent law without changing the effect in any consequential way.Section Four. The Alaska Supreme Court in Korman vs. Mallin held that when jurors evaluate whether or not a health care provider has adequately informed the patient o f the common risks and reasonable alternatives of treatment, they are to evaluate the information based upon what a reasonable patient would expect to hear under the circumstances. This standard fails to provide a healthcare practitioner with any objective basis upon which to determine at the time o f treatment what risks and alternatives should be conveyed to the patient. Section four, subparagraph (c) over rules the Supreme Court opinion and makes the standard of disclosure what a skilled health care provider of the same or reasonably similar specialty would disclose under similar circumstances. This paves the way for the health care profession to adopt reasonable guidelines for healthcare providers to ensure patients receive adequate information without exposing the healthcare provider to later second guessing.The Alaska Supreme Court in Marsingill v. O ’Malley stated that Marsingill called Dr. O ’Malley at night, the doctor advised her to go to the emergency room for treatment and she declined to do so. The court held that the jury, under these circumstances, would still be able to find the doctor negligent. Section four (d) protects healthcare providers, who are consulted other than in person and who are thereby unable to personally evaluate the patient and assess first hand the nature of the patient’s condition, from legal liability if  their recommendation is for the patient to seek further treatment and the patient chooses not to follow that advice. This section applies to healthcare providers who are contacted by phone, electronically, or who provide telemedicine services to Alaskan communities not otherwise served by a particular medical specialty.Section Five. Section five makes the changes in this bill applicable to all medical malpractice claims which are filed on or after the effective date o f the act regardless o f the fact that the medical treatment occurred prior to the effective date o f the act.
Section Six. Section six provides for an effective date of the act.
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(S) Publish Date:

Fiscal Note Number: 1_____

3/12/04
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TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any curren t year (FY2004) cost: 0.0
Mark th is  box (X) i f  fund ing  fo r th is  b ill is  included in the G overnor's FY 2005 budget proposal: 

POSITIONS ______
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata paqe if necessary)
This bill adds a new section to the Code of Civil procedure in order to place limits on the amount of 
recoverable damages for personal injury or wrongful death based on the provision of services by a health 
care provider. The bill makes a minor change to the requirement that health care providers obtain the 
informed consent of a patient prior to embarking on a course of action involving the patient, and that 
informed consent include information regarding risk of death, serious bodily harm, and common serious 
complications that may occur. The bill also makes clear that a health care provider is not responsible for 
certain types of advice given that the patient elects not to follow.

Passage of this legislation will have no foreseeable fiscal impact on the Department of Law.

Prepared by: Kathryn A. Daughhetee, Director____________________________  Phone 465-3673
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Requester Senate Labor & Commerce_____________________ Component No. 354
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Miscellaneous
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TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
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ANALYSIS: (Attach a separate paqe if  necessary)

This legislation limits the damages for non-economic losses that may be awarded against health care 
providers for personal injury or wrongful death.

This legislation has no fiscal impact on the operations of the division.

Prepared by: Linda S. Hall, Director______________________________________  Phone (907) 269-7900
Division Insurance Date/Time 3/1/04 11:30 AM

Approved by: Edgar Blatchford, Commissioner_____________________  Date 3/1/2004
Agency Department of Community & Economic Development________
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A. Alaska ranks between 46 and 49lh in the country in doctors per patient population depending upon the study. With the aging of the Alaska physician population this problem only stands to get worse. According to Leslie Gallant of the Division of Occupational Licensing, 48% of Alaska physicians are aged fifty or older. According to a physician need study by Providence Health Systems Alaska, almost 26% of practicing Anchorage physicians are over 55 and almost 6% are over 65 years o f age.1 The Providence study found in 2002 Anchorage alone had 153 fewer physicians practicing in the public sector for its population base than the national average.2 The study projects this figure will rise to 180 by 2008. The Providence study revealed that in Anchorage between 1998 and 2002 in Anchorage the actual number of primary care providers dropped from 184 to 151 and the number o f hospital based providers dropped from 114 to 92. Unless aging physicians are replaced, the shortage will grow even larger. Many sub specialties are vastly under staffed.3 Most doctors do not get out of residency until after their thirtieth birthday. By that time, many have school loans in excess o f $200,000. Most specialists locate within 100 miles of their residency. Alaska has no medical school In order to attract competent physicians to relocate to Alaska, it is important that the slate be able to offer physicians a stable environment in which malpractice insurance is both available and affordable.B. Until recently Alaska had several medical malpractice carriers. Now it has two - N O RCAL and M IEC, both doctor owned, not for profit insurers. According to the report of a joint United States Congressional committee, medical malpractice insurance capacity has shrunk at least 15% in the recent past. The Professional Liability Underwriting Society has stated A.M . Best views the outlook for the medical malpractice sector as negative and the remaining insurers simply don’t have the capacity to write all the business that is available to them. In a time of scarce

1. Wliat is the problem?

'Providence found that 22% of Anchorage primary care physicians, 26% of Anchorage medical specialty physicians, 19% of Anchorage pediatric specialists, 34% of Anchorage surgical specialty physicians and 29% of anchorage mental health physicians were over the age of 55 in 2002.2In 2002 in Anchorage the number of primary care providers was below the national average by a total o f 27.5 providers; hospital based providers by 12.5; medical specialists by 15.5; surgical specialists by 48.85; and mental health providers by 50.85.3The Providence study identifies the following Anchorage subspecialties all with a 20% or greater deficit when compared to the US national average benchmark: general internal medicine, pathology, radiology, allergy/immunology (pediatric and adult), dermatology, hematology/oncology (pediatric and adult), neurology, preventive medicine, rheumatology; pediatric cardiology, general surgery, ENT, urology and psychiatry (adult and pediatric).



insurance availability due to under capacity in the market, insurers are going to concentrate their resources in the most stable o f climates.4C. Alaska’s medical malpractice premiums are too high. California in 1976 adopted a $250,000 cap on non economic damages. California physicians now pay an average of $14,564 per year for malpractice insurance. Alaska physicians pay an average of $30,627 or 110% more than California physicians on average. This is the 8lh highest average cost in the country .5 Since 1976, the rates for California physicians have increased 182% vs the rates for Alaska physicians which have increased $1,593%! Only seven states have seen a higher rate o f increase.6 In the last year, M IEC raised the rates for neurologists 20% and the rates on the excess portions of higher limit policies for all its physicians as much as 22%.D. Alaska is one of 26 states the AM A considers are showing signs of a serious medical liability problem. California is listed as one of only six states showing few or no signs of problems.7E. M IEC claims experience reveals the its average cost of claims in which there was a pay out in Alaska, including indemnity and legal defense, more than doubled from the period 1991-96 ($138,676) to 1997-2002 ($289,153). Northwest Physicians Mutual Insurance Company withdrew from the Alaska market this year claiming its recent claims experience in Alaska was sufficiently negative to support a rate increase o f well over 100%. When the Division of Insurance failed to approve a requested rate increase, Northwest withdrew from the Alaska market. In 2001, according to the National Practitioner Data Bank, the average medical liability payment in Alaska was $308,476, the 14th highest in the country.
2. Why didn’t prior tort reform prevent this problem?A. A  hard cap on non economic damages is the single most effective way to combat insurance. Alaska did not adopt a hard cap for non economic damages for severe cases until 1997 and then it became $1,000,000 or $25,000 times life expectancy. For an obstetrician who delivers a female child the cap could reach almost $2,000,000.

'Source, Liability for Medical Malpractice: Issues and Evidence. A Joint economic Committee Study, Joint Economic Committee United States Congress, 5/2003. The study found that those insurers which have exited the market completely have not done so simply due lo short-term cycles, but rather because the long-term outlook is so bleak as to make continued business operation untenable.5Source, A.M . Best & Co. 2001.6Source, N A IC Profitability by Line by State 1976-2001 (Medical Malpractice.)
7Source, American Medical Association, July, 2003.



3. Isn’t this just an insurance problem which can be solved by more closely regulating 
insurers?A. The General Accounting Office found that insurers are not charging and profiting from excessively high premium rates.8 The two major malpractice insurance carriers operating in Alaska are non profit doctor owned companies whose sole existence is to provide stable, low cost insurance protection for the medical community. There is no evidence to suggest either company is poorly managed, or that its overhead is unrealistically high. N O R CA L and MIEC (the two remaining medical malpractice carriers in Alaska) have returned millions of dollars to their policy holders.B. N O R CA L has consistently performed better than the insurance reform mandates in California. Since Proposition 103 was passed in California, N O R C A L ’s base rate increases have been far less than those o f the control levels set for all types of California liability insurance.Not a single medical liability rate filing has been denied in California since Prop 103 was enacted.C. Providence Alaska is the single largest healthcare facility in the state. It is non profit and it is self insured. All the gains from this reform will be immediately returned to Alaska patients. Likewise, many other hospitals in the state, such as Bartlett Memorial Hospital in Juneau, are locally owned by their communities which will stand to gain from this reform.
4. What assurances are there that a hard cap of $250,000 on non economic damages will 
solve any of Alaska’s problems?A. The $250,000 hard cap has worked in California. California and Alaska both enacted medical malpractice reform legislation in 1976. The major difference was that California adopted a hard cap of $250,000 for non economic damages. Rather than try to artificially pick any dates within the quarter century since this occurred, a look at what has happened in both California and Alaska spanning the entire time period seems appropriate. Since 1976, N O R CA L estimates M ICR A  has returned savings to policy holders from all medical liability insurers in California in excess of five hundred million dollars. California anesthesiologists now pay Zi of what they paid in malpractice premiums for similar coverage in 1976. California physicians pay an average o f $14,564 per year for malpractice insurance. Alaska physicians pay an average of $30,627 or 110% more than California physicians on average.9 Since 1976, the rates for California physicians have increased 182% vs the rates for Alaska physicians which have

8U.S. General Accounting Office, Medical Malpractice Insurance: Multiple Factors Have Contributed to Increased Premium Rates, GAO-03-702, p.32 (6/03)9Source, A.M . Best & Co. 2001.



increased $1,593%!10 In 2001 the average medical liability payment in Alaska was $308,476 vs California of $178,499 - meaning Alaska payments were 72% higher." ln 1975 California had approximately 10% o f all the physicians in the United States but its physicians paid almost 25% o f all the medical liability premiums paid in the United States. Today California’s share is only about 10% of all medical liability premiums paid in the United States.B. The following entities have published studies which have established that a hard cap on non economic damages is the most significant factor in controlling medical malpractice rates. The Congressional Budget Office, the U.S. Department o f Health and Human Services12, The Joint Economic Committee of the United States Congress13, Standard & Poors, The American Academy of Actuaries, the National Conference of State Legislators (NCSL), Tillinghast and Milliman, U S A 14.C. The U.S. Department o f Health and Human Services found that states with caps on non economic damages experienced about 12% more physicians per capita than states without such a cap. Moreover, the report found that states with relatively high caps were less likely to

l0Source, N AIC Profitability by Line by State 1976-2001 (Medical Malpractice.) No one expects caps on non economic damages to reduce insurance rates. Inflation will continue to take rates higher. For instance, as the cost o f medical care and wages rises, so too do the economic damages of claimants. Insurance company overhead rises as office space and equipment become more expensive for insurers, salaries increase and fringe benefits, such as medical care, also rise. Over time, as has happened between California and Alaska, the rate of increase differs substantially between those states with a $250,000 cap on non economic damages and those without."Source, National Practitioner Data Bank, 2001." “Over the last two years, states with limits of $250-350,000 on non-economic damages have seen average combined highest premium increases of 18% but states without reasonable limits on non-economic damages (in states representing almost half of the entire United States population) have seen average increases of 45%.” Source, U .S. Department of Health and Human Services: Addressing the New Health Care Crisis: Reforming the Medical Litigation System to Improve the Quality of Health Care, 3/3/03."Source, Liability for Medical Malpractice: Issues and Evidence. A  Joint economic Committee Study of the United States Congress, 5/2003.l4Milliman, U SA  study based upon a survey of the National Practitioner Data Bank reports between 1990-2001 states: “The data indicate that caps on non-economic damages reduce the cost of insuring medical malpractice for physicians in the states in our study that have instituted this element of toil reform...”



experience cm increase in physician supply than states with lower caps. 15 And a recent study found that the number o f doctors at the state level is sensitive to the malpractice insurance costs: higher premiums reduce the number or practicing physicians.16D. Today there are seven strong companies actively competing to sell medical malpractice insurance in California vs. two in Alaska.5. B u t, didn’ t the G A O , in a study released in 2003, find no support for capping damages?A . Two reports concerning medical malpractice were issued by the G A O  in 2003.17 The first report confirms that since 1999 medical liability premiums skyrocketed in some states and specialties and increasing settlements and jury awards are the primary drivers for these increases. The second report confirms that the country’s medical liability crisis is causing access to health care problems in high risk medical specialties and in select locations throughout America. The GAO confirmed that premiums were higher (GAO 03-702, p. 14) and grew more quickly (GAO 03-836, p. 30) in states without non-economic damage caps than in states with non-economic damage caps. The G A O  found increased losses on claims are the primary contributor to higher medical liability premium rates (GAO 03-702, p. 15), physician responses to medical liability pressures in the five crisis states have reduced access to services affecting emergency surgery and newborn deliveries (GAO 03-836, p. 5), and similar examples of access reductions attributed to medical liability pressures were not identified in non-crisis states. (GAO 03-836, p.5)6. W o n ’ t a $250,000 cap on non economic dam ages ju st encourage more m alpractice?A. No one knows for certain how many medical errors occur every year in hospitals. The two major studies on this issue seem to indicate that negligence in hospitals is one percent or less. And there has been a marked decrease over the last decade in some o f the leading causes of death in the U.S. In addition, infant mortality rate has improved by 25% and the average life expectancy at birth has increased by a year and a half. These indicators suggest that health care in the U .S. is generally improving and dispels the notion that widespread negligence in medicine has hurt the overall quality of health care. 8 The federal government, state governments and the
15The Impact o f State Laws Limiting Malpractice Awards on the Geographic Distribution o f Physicians, U .S. Department of Health & Human Service, 7/3/03.16Mark P. Gius, “ An examination of the determinants of Physician Supply at the State Level,” Journal of Business and Economic Studies 6, no. 1 (Spring 2000): 73-79.I7U .S. General Accounting Office, Medical Malpractice Insurance: Multiple Factors Have Contributed to Increased Premium Rates, GAO-03-702 (6/03); and Medical Malpractice: Implications o f Rising Premiums on Access to Health Care, G A O  -03-836 (8/03)."Source, Liability for Medical Malpractice: Issues and Evidence. A  Joint economic Committee Study of the United States Congress, 5/2003.



hospital credentialing agencies are working closely with hospitals across the country to insure the safety of all patients.B. The cap on non economic damages does not limit damages for recklessness. Reckless doctors are subject to punitive damage awards, license revocation proceedings and hospital credentials proceedings.C. Doctors and hospitals are subject to far more scrutiny than most professions. Doctors must report any malpractice payment to the State Medical Board, the National Practitioner Data Bank and their hospitals. Hospitals are regularly inspected by the federal government, the state government and the Joint Commission on Hospitals.D. If a physician carries $500,000 in insurance coverage but the damages are in excess of $1,000,000, typically if  there is negligence on the part of the physician the case is settled for policy limits. To suggest that the doctor, who must report this settlement to the National Practitioner Data Bank, the Alaska State Medical Board and the hospitals where (s)he is credentialed, has no incentive to refrain from causing another injury seems a stretch - especially since either the licensing board or the hospital could decide to take action against the doctor’s privileges and or license. All hospitals in the state now appear to be requiring insurance. Any incident which results in a large payment could result in a substantial financial surcharge by the doctor’s malpractice insurer or outright cancellation with no ability to procure replacement insurance. This would mean the physician could not practice in any hospital in the state. Again, to suggest there is no incentive to refrain from committing a negligent act seems unlikely. Finally, the settlements and verdicts reported to the State Medical Board become a public record. This also, serves as an incentive for a physician to practice “ good medicine.”E. Each physician swears an oath to do his/her best to take care o f patients. Physicians arc required to continually educate themselves. To suggest that any physician would willingly ignore these requirements and not continually strive to do better, seems at odds with the way the vast majority of hard working physicians in this state conduct themselves.G. The Congressional study on malpractice opined that in almost 80% o f malpractice claims the doctor is found to be not negligent. The report states: “The discordance between claims and negligence makes it very difficult, if  not impossible, for health care providers to recognize and thereby avoid negligent behavior... This evidence supports the contention that the tort system not only fails to compensate negligent injuries, but also fails to penalize negligent behavior.” The study quoted a 1996 study of family doctors in Florida which found that better doctors (those with a higher degree o f knowledge) are more likely to be sued than other doctors.19
l9Source, Liability for Medical Malpractice: Issues and Evidence. A  Joint economic Committee Study, 5/2003. This report found that empirical evidence indicates that damage awards are more a function of injury severity than quality o f care.
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J. Michael Carroll, M.D., P.C.

Internal Medicine, Hematology, Oncology 
Fairbanks Cancer Treatment Center 

1640 Cowles, Suite 1 
Fairbanks, Alaska 99701-5992

Telephone: (907) 452-4768 Fax: (907) 452-1009

February 16, 2004

Honorable Ralph Seekins 
Senator -  US State Legislature 
119 N Cushman Rd Ste 201 
Fairbanks, AK 99701

RE: Tort Reform Measures

Dear Senator Seekins:

Thank you very much for your willingness to support the tort reform measures that you 
have recently become involved with. As I am sure you are aware, in November of this 
year, in Fairbanks, malpractice insurance became an acute problem. Almost half of the 
physicians had their malpractice insurance canceled through CNA and were left with very 
short notice, trying to find coverage. Any efforts that will improve malpractice Insurance 
availability is appreciated.

Again, thank you for what you are doing for Fairbanks and the State of Alaska, through all 
of your hard work.

JMC:tpw1
2023498

cc: Legislative Affairs Office (sent via Fax transmittal)



A laska  Physicians &  Surgeons, Inc4120 Laurel Street, Ste. 206Anchorage, Alaska 99508 r r n  g pnn*Phone: 907-561-7705 Fax: 907-561-7704 E-mail: akphys@Alaska.net Website: wwvv.apsdoctors.org
January 28, 2004

Senator Ralph Seekins Room 125 State Capitol Juneau, A K  99801-1182
Dear Senator Seekins:Malpractice insurance for Alaskan physicians is becoming less available and more expensive. In 2003, two of the four remaining med-mal insurance companies in Alaska stopped writing policies. Physicians and hospitals in California own the two remaining companies. We worry they may leave the state also.If malpractice insurance becomes even less available or more expensive than it is now physicians will necessarily restrict their practices or leave them altogether. Patients in other parts of the country have already experienced first hand what a serious health risk and inconvenience this can be.Malpractice insurance companies voluntarily do business in Alaska. They are only able lo remain viable in a legal climate that allows them to charge what it costs to provide coverage, and are legally bound to be actuarially responsible. They must charge rates, which cover anticipated future costs. If malpractice/personal awards remain unpredictable and injury awards continue to escalate, insurers will retreat to states with a more favorable and predictable climate.We in Alaska are on the brink. Without affordable medical malpractice insurance, most high-risk medicine in Alaska will cease, and availability of primary care will become even more restricted than it already is. Patients (your family and mine) will be forced to travel outside for obstetrical deliveries, neonatal intensive care, neurological surgery, orthopedic surgery, cardiac procedures and the like.The causes of this liability crisis are many. The only practical solution now is legislative.

Michael Norman, MDChairman of the BoardAlaska Physicians & Surgeons, Inc.

mailto:akphys@Alaska.net
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Legal Department

March 2, 2004
Senator Ralph Seekins Alaska State Senate Alaska State Capitol Juneau, A K  99801
Re: SB319 Letter of SupportDear Senator Seekins:N O R C A L  Mutual Insurance Company, a physician owned and managed insurer providing medical liability insurance to approximately one-half of die practicing physicians in Alaska, supports SB319 because this legislation will make health care more readily available to the citizens o f Alaska.N O R C A L , as the successor to M ICA, has provided medical liability insurance to hundreds of Alaska physicians since 1991. During that time, there have been several efforts to reform die tort law in Alaska to bring Alaska law into parity with other states. Unfortunately, these efforts have not had the desired effect. SB319 is necessary to accomplish where other efforts have failed.Today, Alaska finds itself as one o f the costliest states for physicians. A  major cost for Alaska physicians is medical liability insurance. Alaska physicians pay on average $30,627 per year, which is the eighth highest average cost in the county. By comparison, California physicians pay $14,564 per year on average. This means Alaska physicians pay 110% more on average each year titan California physicians.Alaska’s expensive medical liability premiums are the result o f high jury awards and settlements. The average medical liability payment in Alaska during 2001 was $308,476. This means Alaska payments are die fourteenth highest in the country. California payments by comparison averaged $178,499. This means Alaska payments were 72% higher than California.Over die years, Alaska has experienced some o f die most dramatic increases in the cost o f medical liability in die country. According to die National Association o f Insurance Commissioners (NAIC), Alaska premiums have increased by 1593.47% between 1976 and 2001.

http://www.norcalmutual.com


Senator SeekinsPage 2 o f  2
Only seven states have seen a higher rate o f  increase. By comparison, California medical liability 
premiums have only increased by 18 2 .16%  during die comparable period.

Numerous studies have been done to determine why some states have experienced higher 
premiums, larger awards, and more dramatic year-to-year increases in cost than odier states. 
These studies have uniformly found that medical liability reform is the single most important 
factor controlling medical liability premiums and losses. California’s Medical Injury 
Compensation Reform Act (M ICRA) has been identified as the most successful effort to control 
medical liability costs. M IC RA ’s $250,000 cap on non-economic damages is the keystone o f  this 
legislation. We believe die $250,000 cap on non-economic damages contained in SB3 19  will go a 
long way toward bringing die cost o f  A laska’s medical liability insurance into line widi national 
averages.

For these reasons, Alaska physicians and dieir patients will benefit dirough enactment o f  SB319  

Vet}' truly yours,

Philip R . Hindcrberger
Senior V ice President and General Counsel
N O R C A L  Mutual Insurance Company

P R H /cm

cc: Steven S. Fountain, M .D .
Ronald Keller, M .D .
Jim  Jordan , ASM A 
M ike Haugen. A PN S



PAUL M. WORRELL, M.D.
INTERNAL MEDICINE 

U N IV E R S IT Y  P R O F E S S IO N A L  C E N T E R  

3 6 5 0  LA K E  O T IS  PARKWAY 

A N C H O RA G E. A LA S K A  9 9 5 0 8  

561-4402

February 23, 2004

Senator Ralph Seekins 
Juneau, A K  99801

Dear Senator Seekins:

I am in support o f  SB 3 19 . This legislation would put a $250,000 cap on non-economic 
damages. It would help A laska recruit and keep well-trained physicians. We continue to 
need physicians in our communities, especially the smaller communities. The cap would 
help control the cost o f physician’ s overhead, which effects what they have to charge 
patients. This would especially help critical areas, such as Obstetricians and 
Neurosurgeons. Passing this legislation would also help us keep our current insurance 
companies and, with a little luck, we could recruit new insurers to A laska ’ s medical 
market place.

Please pass this bill so we can stay ahead o f other states where insurance premiums have 
reached crisis proportions and physicians are leaving those states.

Paul M . Worrell, MD 
PMW :pk



A l a s k a  S ta t e  M e d ic a l  A s s o c i a t i o nStatement to the State o f Alaska Senate Labor and Commerce Committee By: James J . Jordan, Executive Director, Alaska State Medical Association Regarding: SB 319 Medical Liability Reform March 2, 2004
Chairman Bunde, Labor and Commerce Members, I am Jim Jordan, Executive 
D irector fo r the A laska State Medical Association, and I w ill be testifying in that 
capacity today.

However, by way o f  disclosure, I also serve on the Board o f  D irectors fo r ihe Medical 
Underwriters o f  California, which is the operating company fo r the Medical 
Insurance Exchange o f  Ca liforn ia (M IEC ). M IEC  is one o f  the two remaining 
providers o f  medical liab ility insurance coverage fo r doctors in A laska. You w ill 
receive testimony from  an executive representing M IEC .

D r. A lex Malter, current president o f  the A laska State Medical Association w ill also 
provide testimony regarding SB 319. He w ill speak to the critical shortage o f  
physicians in A laska today and how SB 319 w ill help us recruit those doctors that we 
need.

Most important is the cap o f  $250 ,000  on the pain and suffering o r non-economic 
damages, which is the most subjective type o f  damages to determine. I w ill 
specifically address the provisions o f  SB 319 that pertain to “ informed consent”  
issues created by two A laska Supreme Court cases -  Korman v. M allin , a 1993 case, 
and Marsingill v. O ’M alley, a fa ll 2002 case.

First, I should address the term “ informed consent” . In essence, informed consent is 
the process required in A laska law (A S 09 .55 .5 56 ) whereby a healthcare provider is 
required to provide sufficient information to the patient about a proposed procedure 
o r course o f  treatment. The information provided is obviously intended to give the 
patient the information necessary so that she or he can decide whether o r not to 
embark on the course o f  treatment recommended.

Section 3 o f  SB 319 makes m inor stylistic changes to A laska ’ s informed consent law. 
The A laska Supreme Court in Korm an v. M a llin  held that when ju ro rs  evaluate 
whether o r not a health care provider has adequately informed the patient o f  the 
common risks and reasonable alternatives o f  treatment, they are to evaluate the 
information based on what a “ reasonable patient”  would expect to hear under the 
circumstances. However, the “ reasonable patient”  standard set by the court fails to 
provide a healthcare provider with any objective basis upon which to determine at the 
time o f  treatment what risks and alternatives should be conveyed to the patient.



Section 4 o f  SB 319 establishes the standard o f  disclosure to be what a skilled 
healthcare provider o f  the same o r reasonably sim ilar specialty would disclose under 
sim ilar circumstances. This paves the way fo r the healthcare professional to adopt 
reasonable guidelines so that patients are insured to receive adequate infonnation 
without subjecting the healthcare provider to later second-guessing.
M arsingill v. O ’M a lley  deals with another problematic situation. Ms. Marsingill 
called D r. O ’M alley at night. The doctor advised her over the phone to go to the 
emergency room  fo r treatment and she declined to do so and several hours later 
suffered a cerebral in jury. The Court held that the ju ry , under the circumstances, 
would still be able to find D r. O ’M a lley  negligent o f  not providing “ informed 
consent” .

Section 4 o f  SB 319, in the new subsection AS 09 .55 .556  (d ), protects healthcare 
providers from  legal liab ility who are consulted other than in person and who are, 
therefore, unable to personally evaluate the patient and assess first hand the nature o f  
the patient’ s condition, i f  their recommendation is fo r the patient to seek further 
treatment and the patient chooses not to fo llow  that advice. This provision applies to 
healthcare providers who are contacted by phone, email, o r who provide telemedicine 
services, fo r example, to our remote communities not otherwise served.

Since the M arsingill decision, some physicians w ill not take phone calls at all after 
hours, and instead, a ll patients are directed right to the emergency room  or to call 
911 . This is not optimal healthcare with patients being directed to the most expensive 
care setting -  the hospital emergency room .

ASM A  supports SB 319  and urges you to support it as well.

I w ill be happy to answer any questions.
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T e s t i m o n y  o f  t h e  A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n  P r e s e n t e d  M a r c h  2 ,  2 0 0 4

Chairman Burdy and Committee Members, my name is A lex Malter. I am an internist in private 

practice in Juneau and have the privilege o f  representing the A laska State Medical Association as 

this year’s president. A SM A  represents physicians statewide and is primarily interested in ensuring 

A laska ’s citizens have access to high quality health care.

I am speaking today to express A SM A ’s support o f  Senate B ill 3 19 , and to urge you to support the 

bill as w ell. The medical liability reforms it establishes are important to Alaskans for a number o f 

reasons. I expect others to testify how SB  3 19  w ill help stabilize the professional liability market, 

and, by so doing, temper future increases in state health care expenditures. Others may describe the 

near disaster that recently occurred when two o f the state’ s four main professional liability carriers 

abruptly stopped offering coverage. I wish to use my remarks, however, to explain how strong 

medical liability reforms will help A laska recruit and retain enough well trained physicians to 

provide for the future health care needs o f its citizens.

Access to medical services is limited in much o f the state. A laska has one o f the sm allest- i f  not 

the smallest— number o f  physicians per capita in the country. A  recent American Medical News 

story pertaining to the special Medicare payment reforms for A laska noted our precarious situation: 

“ A laska has long ranked among the worst states in terms o f physician supply. In 2002, the state had 

fewer than 1,350 doctors in private practice and another few hundred in the military or other 

government posts .... Only six states had a lower doctor to patient ratio” .



The article went on to identify Idaho as having the worst physician shortage, estimating it had one 

non-government physician for every 544 patients. However numbers from A SM A ’s own database— 

which we believe to be more accurate than those from the article— showed only 1 , 1 1 5  physicians in 

private practice in 2002, or approximately one physician per 578 patients. Thus, it’s highly likely 

that A laska actually had the lowest physician to patient ratio in country for that year. Updated 

estimates show this is still true in 2003. B y  comparison, to reach the national average o f  one doctor 

per 360 patients, the state would need about 500 more actively practicing physicians.

Exacerbating the problem, A laska ’s doctors are aging quickly. Our database shows that over half o f 

the state’s practicing physicians are older than 5 1. A  2002 local study o f  physicians by Providence 

Health System noted a looming recruitment crisis. That analysis confirmed Anchorage physicians 

were getting older, and highlighted immediate shortages o f psychiatrists, surgeons, and general 

internists, among others.

This recruitment challenge is the main reason medical liability reform is so important to A laska 

right now. Unfortunately, the state does not have the capacity to “ grow”  its own physicians.

A laska has no medical school, and o f the small number o f students graduating annually from the 

W W AM I program, some do not return io practice. L ikew ise, the state’ s lone residency training 

program is small. Alaska i s -  and will continue to b e -  a net importer o f  doctors. As such, we have 

to compete with other states facing physician shortages, a competition that is influenced 

significantly by the state’s medical practice environment.

A  recent study o f medical students found the legal environment and the availability o f  affordable 

liability insurance plays a major part in a graduate’s decision regarding where to set up practice. 

A laska needs to optimize its medical-legal environment to help us recruit the doctors we need. That 

is why the A laska State Medical Association cupports SB  3 19 . With its $250,000 cap on non­



economic damages, the bill provides the “ gold standard”  in liability reform, and w ill help create the 

healthy practice environment so important to recruit physicians.

ASM A understands that this legislation only one element in developing this healthy environment. 

Still, because the State had the foresight to enact other important medical practice legislation, we 

believe liability reform is the most critical element remaining. A SM A  is proud to have worked with 

the Legislature on other key statutory changes to reach this point. These reforms include the Alaska 

Patient B ill o f  Rights, Prompt Pay and Physician Joint Negotiation legislation. We have also 

worked with our Congressional Delegation on Medicare payment updates specifically for Alaska. 

ASM A has even offered the current Administration ideas regarding strategies that could be used to 

actively “market”  A laska to out-of-state physicians. A s a result o f  these reforms, A SM A  believes 

that— with the exception o f  strong medical liability reform - the state’ s practice environment is 

actually quite favorable.

ASM A appreciates the opportunity to share this information with the committee. The Association 

is committed to continuing our efforts to improve the practice environment so as to help physician 

recruitment. As noted, our greatest concern is that Alaskan citizens have access to high quality 

health care. It is for this reason that I urge you to support SB  3 19 . I ’d be happy to answer any 

questions that you may have at this time.



Good afternoon, Mr. Chair. M y name is Dr. John Duddy. I am an Orthopedic Surgeon 

practicing in Anchorage since 1999. I have served on the American Academy o f 

Orthopaedics Surgeon’s Board o f  Councilors since 2003 and recently been elected the 

President o f  A laska Physicians and Surgeons.

I did my Undergraduate and Medical School at The Ohio State University. I also did 

my Orthopedic training at Ohio State. I was initially planning on staying on staff at 

Ohio State but that all changed after visiting A laska. At that time, the practice 

environment in A laska was very good. Practicing physicians in the Mid-West were 

complaining about malpractice insurance rates and availability, while the doctors that I 

spoke with in A laska were upbeat and happy—a marked change from my experience in 

Ohio.

After moving to A laska the practice environment remained good for a couple o f years. 

The practice environment began to change about 3 years ago. Although the AM A 

declared that A laska was an “ at risk”  state with respect to potential for a medical 

malpractice crisis, very few practicing physicians, including myself, noticed the gradual 

change until M ay, 2003 when Northwest Physicians Mutual Insurance co. notified my 

practice and all other A laska Physicians that that they were no longer going to issue 

policies in A laska. This was the first wake up call for many physicians in AK .



In the last year, the loss o f  h a lf o f  our medical malpractice carriers (we are down to two) 

has had a direct negative impact on recruiting new physicians. M y group and others 

would like to recruit more orthopaedic and trauma surgeons but have been less successful 

than due to the less than favorable environment that has developed. The state’ s only 

neurosurgeons have been unsuccessful in attracting new neurosurgeons. Internist and 

Fam ily Practice Specialists are leaving the state and not being replaced in adequate 

numbers. Not only has it become difficult to attract new or currently practicing 

physicians to the state but also when a crisis develops, many o f the practicing physicians 

will retire early.

SB3 19  is about access o f high quality medical care—continued care for our loved ones 

in A laska. We have a shortage o f  practicing physicians. The Ju ly  3, 2003 study from the 

Agency for Healthcare Research and Quality looked at the distribution o f physicians 

across states with and without caps on non-economic damages since 1970. After 

adjusting for multiple factors, AHRQ found that by 2000, states with damage caps 

averaged 12  percent more physicians per capita than states without caps. This study also 

found that caps are effective in improving the supply o f physicians and patients’ access to 

care. The lower the cap, the greater its effectiveness in ensuring patients’ access to care.

A  February 2003 poll (Wirthlin Worldwide, What Americans Think About the Health 

Care L iability Crisis, at http://www.hcla.org) shows that 84% o f Americans fear that 

skyrocketing medical liability costs could limit their access to medical care. A  Blue 

Cross/ B lue Shield survey (BlueCross Blueshield A ss ’n, supra note 7, at 4) also showed

http://www.hcla.org


that rising medical malpractice premiums are causing access and cost problems in crisis 

states. The BC /BS study also validates the conclusion that reduced access to care is a 

result o f the current medical liability crisis.

a. 56% o f BC /BS plans in crisis states respon Jed that 

physicians are refusing some high-risk procedures. (In non-crisis 

states 32% o f plans report this finding.)

b. 56% o f BC /BS plans in crisis states report that physicians 

are leaving practice or retiring (In non-crisis states 42% o f plans 

report this finding.)

c. Almost 1/3 o f BC /BS plans in crisis states are moving 

practice out o f state. (In non-crisis states 1/5 o f plans report this 

finding.)

Currently only 6 states are considered stable. A laska is among the 25 states that have 

the potential to be deemed “ in crisis” . In the last year, this situation has worsened and the 

AM A  and AAOS feels we may be moved to a “ Crisis”  state in the next year.

Let us exam ine some o f the states in crisis. In Nevada, the only Trauma Center in Las 

Vegas closed for 10 days this past summer when orthopedic surgeons couldn’ t afford 

professional liability insurance. The CEO o f the hospital warned the public to “ Drive 

home carefully.”

In Pennsylvania, over the past five years, eight companies have stopped offering 

medical liability insurance with only two companies remaining. In Philadelphia suburbs,



trauma centers were closed when because there were not enough Trauma Surgeons after 

medical liability insurance was not available.

In Florida, the average time for women seeking mammography rose from 20 days in 

2000 to 150 days in 2002, Many radiologists could not find or afford the necessary 

liability insurance. In a recent survey o f Palm Beach , M iam i Dade, and Broward 

Counties, 7 o f  the 29 radiologists said they had stopped reading mammograms, and 8 

others are considering this possibility.

62% o f Texas physicians, prior to their recent malpractice reform, had begun denying or 

referring high-risk cases, and 52% stopped providing certain services to their patients. 

Home to about 20 malpractice carriers in 1999, Texas had only 4 in 2002 willing to write 

new policies (Houston Chronicle Aug. 3, 2002).

A laskan physicians have lost all but two medical malpractice carriers. As we have seen 

in other states, as insurance becomes unavailable, physicians w ill relocate, close their 

practices, or drop vital services—all o f which seriously impede patient access to care. 

Some offic ia ls in AM A  feel that A laska is less than one year away from a crisis. We 

know from the experience in the lower 48 that high-risk procedures such as obstetrics, 

neurosurgery, spine surgeries and trauma would certainly be sent south to WA or 

elsewhere.

We have a chance to avert such a crisis in A laska. We know it is only a 

matter o f  time before the crisis that is affecting those states without medical liability 

reform in the lower 48 will affect Alaskans. This b ill’ s hard cap is just what the doctor 

ordered for a dying medical liability system in A laska. A  study from Tillinghast-Towers



Perrin found that savings could be expected with a $250,000 cap on non-economic 

damages, whereas, a cap o f $500,000 is likely to be o f very little benefit to physicians 

(Letter from James D. Hurley and Gail E . Tverberg, to R ay Cantor, Dir. O f Gov’t A ffairs, 

Med. Soc ’y o f N .J . , (Jan. 7,2003) on file with the AM A). AHRQ found that the lower 

the cap, the greater its effectiveness in ensuring patients’ access to care.

Physicians feel SB 3 19  is good for Alaskans.



[Fwd: SB319]

# Sub ject: [Fwd : SB319]
Date: Mon, 15 Mar 2004 16 :25:24 -0900 

F rom : Jo e  M ichel < Joe_M ichel@ Legis.state .ak .us>  
O rgan ization : A laska State Legislature

To : Brian E Hove < brian_hove@ legis.state.ak.us>

Sub ject: SB 3 19
D ate : Mon, 15 Mar 2004 16 :4 6 :11 -0800

From : "Hinderberger, Phil" < Phil_Hinderberger@norcalmutual.com>
T o : <joe_m ichel@ legis.state.ak .us>
C C : < Rep_tom_anderson@ legis.state.ak.us> , < mcguired@alaska.net> , < roger.bh@gci.net> , 

< akphys@alaska.net> , < asma@alaska.net> , < valiant@alaska.net> , <jduddy@gci.net> , 
<jefflogan@ .gci.net>, "Keller, Ronald" < rvvkeller@alaska.net> ,
"Osborne, M ichael" < mosbome@NorcalMutual.com> ,
"Lyde, Charles" < Charles_Lyde@NorcalMutual.com> ,
"K im , Ju lia " < Ju lia_K im @NorcalMutual.com> ,
"Gabel, Paul" < Paul_Gabel@NorcalMutual.com> ,
"Fountain, Steve" < Steven_Fountain@Norcalmutual.com> ,
"Sunseri, Jim " < Jim _Sunseri@norcalmutual.com> ,
"Pautler, M ike" < mpautler@norcaImutual.com>Dear Senator Seekin,The Alaska Action Trust has published a position paper on HB472-SB319 that attempts to compare medical liability

• insurance rates in California and Alaska in order to draw the conclusion that over the past decade Alaska physicians have fared better than their counterparts in California. The authors of this study offer this flawed analysis in order to advance the proposition that California's MICRA legislation has failed to control medical liability insurance costs and that similar legislation is unnecessary in Alaska.Nothing could be further from the truth. Since MICRA was enacted in 1975, US medical malpractice rates have increased over 500%. California rates have gone up 175%, while Alaska rates have skyrocketed by almost 1500%.During the past decade, there have been modest changes in relative costs between California and Alaska physicians. In 1995, Alaska physicians typically paid 1.5 to 3.0 times more in premium than comparable specialist in California. In 2004, the relative range remains the same.For example, California anesthesiologists paid $10,000 in 1995 and pay $9,069 in 2004 while Alaska anesthesiologist paid $26,500 in 1995 and pay $26,731 today. In 1995, the relative difference between anesthesiology premiums in California and Alaska was 2.5x higher while it is 3.0 times higher today.The attached charts demonstrate the relative premiums for anesthesiology, family practice, neurology, OB/GYN and orthopedic surgery. Had the relative spread between the cost of medical liability insurance substantially decreased between 1995 and 2004, the Alaska Action Trust would have had a statistical basis for their argument. We can find no evidence to support their argument. In fact, altough rates have changed modestly in California and Alaska, the relative spread between California and Alaska remains, for the most part unchanged, which supports the argument of the proponets of SB319 that prior efforts at medical liability reform have failed and additional measures are needed to bring down the cost of Alaska medical liability insurance in line with national averages.Philip R. HinderbergerSr. Vice President and General Counsel
• NORCAL Mutual Insurance Department 560 Davis Street San Francisco, CA 90041-1902 (415) 397-9700 ext 2816 (800)652-1051
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MEDICAL LIABILITY INSURANCE COSTS

California v. Alaska

1995 2004
CALIFO RN IA  A LA SK A  CAL IFO RN IA

Anesthesiology 10,000 26,500 2.5x 9,069

Fam ily Practice /  7,000 16,000 2x 9,560
Minor Surgery

Fam ily Practice /  19,000 26,500 1.5 x 26,580
Major Surgery

Neurology 43,000 80,000 2x 45,0 11

O B /G Y N  31,500 64,500 2x 35,157

Orthopedic Surgery 26,000 80,000 3x 28,736

26,731

15,556

30,651

70.348

70.348

70.348

ALASKA

N O TE : NO RCAL , Mature Claims Made $ 1/3  Million Northern California and Alaska filed 
Preimum Rates.



□  California 1995 □  California 2004 H Alaska 1995 □  Alaska 2004

M e d i c a l  L i a b i l i t y  I n s u r a n c e  C o s t s  

C a l i f o r n i a  v  A l a s k a  1 9 9 5  &  2 0 0 4
$90,000

$80,000

$70,000

$60,000

$50,000 

$40,000

$30,000

$2 0,0 00
$1 0,0 00

$0
Anesthesia Fam ily Pract. Family Prac. N eurosurgeiy OB/GYN Orthopedic

(M inor S u i^ iy )  (M ajorSu i^ery) Surgeiy

Note: N O RCAL , Mature Claims Made $ 1/3  M illion, Northern California &  A laska filed premium rates



Gary L. Livengood 
PO Box 10377 

Fairbanks, Alaska 99710

Representative Tom Anderson
Room 432
State Capitol
Juneau, AK 99801 -1182

RE: House Bill number 472- Medical TORT Bill

Dear Representative Anderson:

I am writing to encourage your support of House Bill 472. I feel it is important to 
put a cap on awards issued in frivolous lawsuits. The costs for physicians and 
health care facilities keep going up. This increases the cost of health care.
Also, Physicians have limited, or quit, their practices because of insurance costs.

Thank you for your time.

March 1, 2004

Sincerely,

^ j a

Gary L. Livengood

cc: Interior Delegation 
House HESS Committee



Jane Walsh 
1097 Vicki Lane 

North Pole, A K  99705

March 1,2004

Representative Tom Anderson
Room 432
State Capitol
Juneau, A K  99801-1182

R E : House B ill No. 472 -  Medical TORT B ill

Dear Representative Anderson:

Healthcare costs are at an all-time high. Alaska must join the other 25 states in passing 
this type o f non-economic liability reform. Failure to act on this bill w ill threaten the 
quality o f healthcare in every community in Alaska.

I  urge you to vote in favor o f the TORT B ill and enact legislation that w ill limit non­
economic damages.

Ccj) Interior Delegation 
House Judiciary



Shelby Nelson 340 Snowy Owl Lane Fairbanks, AK 99701 Phone:907-455-7112 Email: sdnelson@acsala3ka.net

March 1,2004Representative Tom AndersonRoom 432State CapitalJuneau, AK 99S01-HB2RE: House Bill No. 472-Medlcal TORT Bill
Dear Representative Anderson:Alaska must pass effective liability reform. Patient access to care is suffering and will worsen if the State fails to act Physicians are being forced to limit services, retire early, or move to other states where liability premiums are more stable-all of which seriously threaten access to quality health care services.This is a statewide problem that deserves and Alaskan solution. Currently, 25 states have en­forceable damage caps. Damage caps are and effective way of stabilizing the liability Insurance market by prohibiting excessive damage awards. Excessive awards can result In Increased liability Insurance premiums for all physicians. A full 72% of Americans favor capping non economic dam­ages In medical liability cases, according t a 2003 Gallup poll.I urge the senate to pass SB319 and the House to pass HB 472. Your actions now will save a po­tential crisis In the future.
Sincerely,
Shelby Nelsi
Cc: Interior DelegationHouse Judiciary

mailto:sdnelson@acsala3ka.net


Jon Lundcuist 
752 Donohue Drive 
Fairbanks, A K  99712 
March 1 , 2003

Representative Tom Anderson
Room 432
State Capitol
Juneau, A K  99801-1182

R E : House B ill No. 472 -  Medical TORT

Dear Representative Anderson:

I support the medical Tort B ill (H.B. No. 472). Due to the escalating costs and exorbitant 
jury awards, the costs o f being a physician are increasing to the point where people are no 
longer willing to take the risk o f becoming a doctor. In order to control these costs and 
avoid shortages, especially in rural areas, I urge you and your fellow Representatives to 
pass House B ill No. 472.

cc: Interior Delegation 
House HESS Committee



Charles E . Holyfield 
P. O. Box: 10789 

Fairbanks, Alaska 99710

Representative Tom Anderson
Room 432
State Capitol
Juneau, AK 99801-1182

RE : House BUI No. 472 -  Medical TORT BUI

Dear Representative Anderson:

I would like to voice support o f HB-472, Medical TORT Reform as a way to continue 
premium healthcare in Alaska. B y  capping the potentially huge judgments in 
professional liability cases, the cost o f healthcare can be maintained at a less expensive 
level for the public, physicians would be more readUy avaUable, and more high-risk 
procedures could be avaUable to those requiring them.

HB 472 does not limit any economic damages, such as, past and future medical expenses. 
Iosj o f eamings, or cost o f domestic services, but rather, limits the non-economic 
damages to one quarter o f a million dollars.

Please support this bUl and help Alaska’ s healthcare future.

Cc: Interior DelegationHouse Judiciary



Sheryl Barnett 
1027 Noel Drive 
Fairbanks, AK 99712

March 1, 2004

Representative Tom Anderson
Room 432
State Capitol
Juneau, AK 99801-1182

RE: House Bill No. 472 -  Medical TORT Bill

Dear Representative Anderson,

I am writing you in support of House Bill 472. I have lived in Interior 
Alaska for 25 years and have always appreciated having access to 
skilled health care in my “home town.” But recently; I, like others in 
this community have become aware of physicians being forced to 
limit their practice or retire early or even worse move to other states 
where their liability premiums are more affordable and stable. I 
recognize this as a serious threat to my access to healthcare. 
Because of this threat I am writing in support of your introduction of 
House Bill 472 and I urge the House and Senate to support the 
Medical Tort Bill.

Sheryl Barnett

Cc: Interior Delegation, House HESS Committee



Rodney Perdue 
1422 Kent Court 
Fairbanks, Alaska

Representative Tom Anderson
Room 432
State Capitol
June'.n, AK 99801-1182

R E : House B ill No. 472 -  Medical TORT B ill

D ea ' Representative Anderson:

I am writing in response to the current situation with healthcare in Alaska, specifically 
with respect to Alaska’ s medical liability system.

1  think that this situation is approaching the state of being a crisis because i f  left as is, i 
will cause a shortage o f quality healthcare providers. This is a statewide problem and 
needs to have a statewide solution. He rising costs o f medical insurance will make it 
unfeasible for many to continue in the field o f practice that they are currently in.

I  urge the Senate to pass SB3 19 and I  also urge the House to enact similar legislation.

February 27, 2004

Sincerely,

Rodney Perdue ^

cc: Interior Delegation 
House Judiciary



S a n d r a  L a r s o n  
2537 T a l k e e t n a  

F a i r b a n k s ,  A l a s k a  39709

F e b r u a r y  2 7 ,  2 0 0 4

R e p r e s e n t a t i v e  Tom A n d e r s o n
Room 432
S t a t e  C a p i t o l
J u n e a u ,  AK 99801-1182

RE; House  B i l l  No. 472 -  M e d i c a l  TORT B i l l

D e a r  R e p r e s e n t a t i v e  A n d e r s o n :

I  am w r i t i n g  t o  you  a b o u t  t h e  c u r r e n t  s i t u a t i o n  w i t h  
h e a l t h c a r e  i n  A l a s k a ,  a n d  A l a s k a ' s  m e d i c a l  l i a b i l i t y  s y s te m .

The f r i v o l o u s  l a w s u i t s  t h a t  a r e  commonplace  t o d a y  a r e  
e n d a n g e r i n g  t h e  a v a i l a b i l i t y  o f  h e a l t h c a r e  i n  t h e  f u t u r e .  
L i a b i l i t y  i n s u r e r s  a r e  l e a v i n g  t h e  m a r k e t  o r  r a i s i n g  t h e  
r a t e s  t o  a s t r o n o m i c a l  l e v e l s .

P a t i e n t s  a r e  p a y i n g  e s c a l a t i n g  c o s t s  t h a t  a r e  g e n e r a t e d  by  
o u r  n a t i o n ' s  d y s f u n c t i o n a l  m e d i c a l  l i a b i l i t y  s y s t e m .  The 
c o s t  o f  l i a b i l i t y  i n s u r a n c e  f o r  p h y s i c i a n s  c o n t i n u e s  t o  
e s c a l a t e  w h ic h  c a u s e s  p h y s i c i a n s  t o  l i m i t  s e r v i c e s ,  r e t i r e  
e a r l y  o r  move t o  o t h e r  s t a t e s  w here  l i a b i l i t y  p remiums a r e  
m ore  s t a b l e .  The c o n t i n u e d  a v a i l a b i l i t y  o f  a d e q u a t e  m e d i c a l  
c a r e  d e p e n d s  d i r e c t l y  on t h e  a v a i l a b i l i t y  o f  a d e q u a t e  
i n s u r a n c e  c o v e r a g e .

I  u r g e  t h e  S e n a t e  t o  p a s s  SB319 a n d  I  a l s o  u r g e  t h e  House t o  
e n a c t  s i m i l a r  l e g i s l a t i o n .

S i n c e r e 1 y .

c c :  I n t e r i o r  D e l e g a t i o n
H o u s e  J u d i c i a r y



Elizabeth Wcodyard 
1070 Ellesmere 

Fairbanks, Alaska 99709

February 27 ,2004
Representative Tom Anderson
Room 432
State Capitol
Juneau, AK 99801-1182RE: House Bill No. 472 -  Medical TORT Bill
Dear Representative Anderson:

I am writing in order to voice my opinion about the current situation with 
healthcare in Alaska, specifically with respect to Alaska’s medical liability system.

Patients are paying escalating costs that are generated by our nation's 
dysfunctional medical liability system. The cost of liability insurance for 
physicians continues to escalate which causes physicians to limit services, retire 
early or move to other states where liability premiums are more stable.

The frivolous lawsuits that are commonplace today are endangering the 
availability of healthcare in the future.

I urge the Senate to pass SB319 and I also uige the House to enact similar 
legislation.

Sincerely,

cc: Interior DelegationHouse Judiciary



Debra Hall959 Windflower Lane Fairbanks, AK 99712
March 1, 2004Representative Tom AndersonRoom 432State CapitolJuneau, AK 99801-1182RE: House Bill No. 472 -  Medical TORT BillDear Representative Anderson,I am writing you in support of House Bill 472. I have lived in Interior Alaska for 25 years and have always appreciated having access to skilled health care in my “home town.” But recently; I, like others in this community have become aware of physicians being forced to limit their practice or retire early or even worse move to other states where their liability premiums are more affordable and stable. I recognize this as a serious threat to my access to healthcare. Because of this threat I am writing in support of your introduction of House Bill 472 and I urge the House and Senate to support the Medical Tort Bill.Sincerely,
Debra Hall
Cc: Interior Delegation, House HESS Committee





23-LS 1498VD.4 Craver 4/14/04
A M E N D M E N T

O FFERED  IN THE SEN ATE  

TO: SB 323

Page 1 , line 1 ,  following "compensation":

In sert", sole proprietors and partnerships w ithout employees,"

Page 2, following line 2:

Insert a new bill section to read:

"* Sec. 3. AS 23.40.045 is amended by adding a new subsection to read:

(g) Notwithstanding (a) o f  this section, a project owner, contractor, or 

subcontractor is not liable for and is not obligated to secure the payment o f 

compensation to a sole proprietor or member o f a partnership i f  the sole proprietorship 

or partnership does not have an employee and agrees in writing that the project owner, 

contractor, and subcontractor do not have

( 1) an obligation to secure compensation; and

(2) liability for compensation payable under A S  23.30.041, 23.30.050, 

23.30.095,23.30.145, and 23.30.180 - 23.30 .215 ."

Renumber the following bill section accordingly.



WORK DRAFT WORK DRAFT WORK DRAFT23-LS 1498X1 Craver 4/13/04
CS FO R  S E N A T E  B IL L  NO . 323( )

IN THE LEG ISLA TU RE  OF THE STATE OF A LA SK A  

TW ENTY-TH IRD  LEG ISLA T U R E  - SECOND SESSION

B Y

O ffe re d :
R e fe r r e d :

S p o n s o r (s ) : S E N A T O R  S E E K IN S

A B J L L  

FO R  AN  A C T  E N T IT L E D  

"An  Act re lating to a project owner's, contractor's, or subcontractor's liab ility  for 

workers' compensation and the exclusiveness o f liability' for workers' com pensation ."

B E  IT  EN A C T ED  B Y  T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F A L A S K A :

* Section 1 .  A S  23.30.045(a) is amended to read:

(a) An employer is liable for and shall secure the payment to employees o f the 

compensation payable under AS 23 .30 .04 1, 23.30.050, 23.30.095, 23 .30 .145 , and

23.30 .180 - 23 .30 .2 15 . I f  the employer is a subcontractor and fails to secure the 

paym ent o f compensation to its employees, the contractor is liable for and shall 

secure the payment o f the compensation to employee? o f the subcontractor. I f  the 

employer is a contractor and fails to secure the payment o f compensation to its 

employees or the employees o f a subcontractor, the p ro ject owner is liab le for 

and shall secure the payment o f the compensation to employees o f the contractor 

and employees o f a rubcontractor, as applicab le [UNLESS THE 

SUBCONTRACTOR SECURES THE PAYM EN T ].

-1-
New Text Underlined [DELETED TEXT BRACKETED]

CSSB 323( )



1 * Sec. 2. A S  23.30.045(f)(1) is amended to read:

2 (1) "contractor" means a person who undertakes by contract

3 performance o f certain work for another but does not include a vendor whose

4 prim ary business is the sale or leasing o f tools, equipment, other goods, or

5 property ; and

6 *S e c . 3. AS 23.30.045(f) is amended by adding a new paragraph to read;

7 (3) "project owner" means a person who, in the course o f the person's

8 business, engages the services o f a contractor and who enjoys the beneficial use o f the

9 work.

10 * Sec. 4. AS 23.30.055 is amended to read:

1 1  Sec. 23.30.055. Exclusiveness o f liab ility . The liability o f  an employer

12  prescribed in AS 23.30.045 is exclusive and in place o f  all other liability o f the

13 employer and any fellow  employee to the employee, the employee's legal

14 representative, husband or w ife, parents, dependents, next o f  kin , and anyone

15 otherwise entitled to recover damages from the employer or fellow  employee at law or

16 in admiralty on account o f the injury or death. The liability o f  the employer is

17  exclusive even i f  the employee's claim is barred under A S  23.30.022. However, i f  an

18 employer fails to secure payment o f compensation as required by this chapter, an

19 injured employee or the employee's legal representative in case death results from the

20 injury may elect to claim compensation under this chapter, or to maintain an action

21 against the employer at law or in admiralty for damages on account o f  the injury or

22 de. *h. In that action the defendant may not plead as a defense that the injury was

23 caused by the negligence o f  a fellow  servant, or that the employee assumed the risk of

24 the employment, or that the injury was due to the contributory negligence o f the

25 employee. In this section, "em p lo yer" includes, in addition to the meanint; given

26 in A S  23.30.395, a person who, under A S  23.30.045(a). is liab le for or potentially

27 liab le for securing payment o f compensation.

I WORK DRAFT WORK DRAFT 23-LS 1498\I

C S S B  323( ) -2-
New Text Underlined (DELETED TEXT BRACKETEDJ



23-LS1498\H 
C raver 
4/1/04

CS FO R  S E N A T E  B IL L  NO . 323( )

IN  THE LEG ISLA T U R E  OF THE STATE OF A L A SK A  

TW ENTY-TH IRD  LEG ISLA TU RE  - SECOND SESSIO N

B Y

O f fe r e d :
R  fc r r e d :

S p o n s o r (s ) :  S E N A T O R  S E E K IN S

A B IL L  

FO R  AN  A C T  EN T IT L E D  

"A n  Act relating to a pro ject owner's , contractor's, or subcontractor's liab ility  for 

w orkers ' compensation and the exclusiveness o f liability’ fo r w orkers ' com pensation ."

B E  IT  EN A C TED  B Y  T H E  L E G IS L A T U R E  O F T H E  ST A T E  O F  A L A S K A :

* Section 1 .  AS 23.30.045(a) is amended to read:

(a) An employer is liable for and shall secure the payment to employees o f the 

compensation payable under AS 23.30 .041, 23.30.050, 23.30.095, 23 .30 .145 , and

23.30 .180 - 23 .30 .2 15 . I f  the employer is a subcontractor and fails to secure the 

payment o f compensation to its employees, the contractor is liable for and shall 

secure the payment o f  the compensation to employees o f the subcontractor. I f  the 

employer is a contractor and fails to secure the payment o f compensation to its 

employees or the employees o f a subcontractor, the project owner is liab le for 

and shall secure the payment o f the compensation to employees o f the contractor 

and employees o f a subcontractor, as app licab le [UNLESS THE 

SUBCONTRACTOR SECU RES THE PAYM ENT].

WORK DRAFT WORK DRAFT WORK DRAFT

-1- CSSB 323( )
New Text Underlined I DELETED TEXT BRACKETED]
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* Sec. 2 . AS 23.30.045(f)(1) is amended to read:

( 1)  "contractor" means a person who undertakes by contract 

performance o f certain work for another but does not include a  vendor whose 

prim ary business is the sale or leasing o f tools, equipment, other goods, or 

property ; and

* Sec. 3. AS 23.30.045(f) is amended by adding a new paragraph to read:

(3) "project owner" means a person who, in the course o f the person's 

business, engages the services o f  a contractor required to register under AS 08 .18 .0 11 

and who enjoys the beneficial use o f the work.

* See. 4. A S  23.30.055 is amended to read:

Sec. 23.30.055. Exclusiveness o f liab ility . The liability o f an employer 

prescribed in A S  23.30.045 is exclusive and in place o f  all other liability o f  the 

employer and any fellow  employee to the employee, the employee's legal 

representative, husband or w ife, parents, dependents, next o f kin, and anyone 

otherwise entitled to recover damages from the employer or fellow  employee at law or 

in admiralty on account o f the injury or death. The liability o f  the employer is 

exclusive even i f  the employee's claim is barred under A S 23.30.022. However, i f  an 

employer fails to secure payment o f compensation as required by this chapter, an 

injured employee or the employee's legal representative in case death results from the 

injury may elect to claim  compensation under this chapter, or to maintain an action 

against the employer at law or in admiralty for damages on account o f the injury or 

death. In that action the defendant may not plead as a defense that the injury was 

caused by the negligence o f a fellow  servant, or that the employee assumed the risk o f 

the employment, or that the injury was due to the contributory negligence o f the 

employee. In this section, "em p lo yer" includes, in addition to the meaning given 

in AS 23.30.395, a person who, under AS 23.30.045(a), is liab le for or potentially 

liab le for securing payment o f compensation.
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