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W O R K  D R A F T W O R K  D R A F T 23-LS 1567\Ua < .y.hcrv/ise provided in this subsection. At the first hearing under this w iNM-tion, regardless of whether a continuance is granted, the court shall make a preliminary determination of whether continued placement in the home of thechild's parent or guardian would be contrary to the welfare of the child. If  a court determines that continued placement in the home of the child's parent orguardian would not be contrary to the welfare of the child, the court shall return the authority to place the child to the child's parent or guardian pending atemporary custody hearing under (e) of this section [. WHEN THE TEM PO RARY CU STO D Y HEARING IS HELD, THE CO U R T  SHALL DETERM INE WHETHER PROBABLE CA U SE EXISTS FOR B ELIEVIN G THE CH ILD  TO BE A  CHILD IN NEED OF AID, AS DEFINED IN AS 47.10.990. THE C O U R T  SHALL INFORM THE CH ILD, AND THE CHILD'S PARENTS OR G U A R D IA N  IF THEY CAN BE FOUND, OF THE REASO N S GIVEN  AS CONSTITUTING PROBABLE CA U SE AND THE REASONS GIVEN  AS A U TH O R IZIN G THE CHILD'S TEM PORARY PLACEM ENT].* Sec. 2. A S  47.10.142(e) is amended to read:(e) When the temporary custody hearing is held, the court shall determine whether probable cause exists for believing the child to be a child inneed of aid, as defined in AS 47.10.990. If the court finds that probable cause existsa it shall order the child [MINOR] committed to the department for temporary placement, or order the child [MINOR] returned to the custody of the child's[MINOR'S] parents or guardiana subject to the department's supervision o f the child's[MINOR'S] care and treatment. The court shall inform the child, and the child'sparents or guardian if  they can be found, of the reasons for finding probable cause, authorizing the child's temporary placement, and, if  applicable, finding that continued placement in the home of the child’s parents or guardim would be contrary to the welfare of the child. If  the court finds no probable causej it shall order the child [MINOR] returned to the custody of the child's [MINOR'S] parents oi guardian.* Sec. 3. The uncodified law of the State o f Alaska is amended by adding a new section to read:
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WORK DRAFT WORK DRAFT 23-LS 1567\UAPPLICABILITY. The changes made in secs. 1 and 2 of the Act apply to emergency custody and temporary placement hearings under AS 47.10 conducted on or after the effective date of this Act.* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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M E M O R A N D U MDATE:TO:
FRO M :SUBJECT:

February 6,2004Senator Ralph SeekinsChair, Senate Judiciary Committee
cf?Senator Bert K . Stedman Judiciary Hearing SB 300

Thank you for agreeing to hear SB  300 during the Judiciary Committee Meeting on Monday, February 9lh. Attached please find my Sponsor Statement and 3 letters of support for this bill.I have asked the following individuals to be available to testify Monday morning:■ William B. Schendel, Attorney of Winfree Law O ffice■ Kevin J . Walsh, C P A , C V A  of Walsh, Kelliher &  Sharp, Certified Public Accountants■ Jo A . Kuchle, Attorney of Cook Schuhmann &  Groseclose, Inc.There may be a few other member of the public tint would like to testify as well. Thank you again for your time and consideration.
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M E M O R A N D U M
DATE:

TO:

FROM:

SUBJECT:

February 5,2004

Senator Ralph Seekins
Chair, Senate Judiciary Committee

Senator Bert K. Stedmai

Request for Judiciary Hearing (Pending Referral)

Tomorrow, the Senate is scheduled to introduce a bill I ’m sponsoring for an act relating to an attorney’s lien, to court actions and to other proceedings where attorneys are employed. The bill will be numbered at that time.Pending referral of this bill to the Senate Judiciary Committee, I respectfully request a committee hearing at your earliest convenience.Thank you for time and consideration.
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S e n a t o r  B e r t  S t e d m a nSenate District A
State Capitol, Room 30, Juneau, Alaska 99801-1182 Phone (907) 465-3873 Fax (907) 465-3922

S P O N S O R  ST A T E M E N T  SB 300SB 300 eliminates a double taxation issue affecting many Alaskan taxpayers.Because of a peculiarity in Alaskan law, Alaskans who win in court may pay federal income tax on phantom income. When Alaskans file their federal tax return, they must report any litigation recovery allocated to attorney fees as gross income, even though they receive no economic benefit from those fees. As a consequence, the federal government taxes that portion of the prevailing side's award twice; once as income to the client and again as income to the client's attorney. Incredibly, there is no federal tax deduction to offset this nequity.Under current Alaska lien law <AS 34.35.430>, attorneys have a "subordinate lien" or ownership interest in the "cause of action". Other states, like Oregon, use different language to specify that as long as an attorney has filed an appropriate lien and is owed money by the winning client, all fee awards or payments made to the client belong exclusively to the attorney. In so vesting the attorney with the property interests of the award, those states avoid the unfair tax burden currently imposed on Alaskans. Instead, any portion of an award retained to pay attorney contingency fees, isn't reportable income to the client.SB 300 changes Alaskan law to prevent the IRS from taxing Alaskans on income they don't receive. This bill recognizes that fee awards passing through to one's attorney are income to the attorney. And as such, the attorney is responsible for paying federal income tax on that portion of their income.
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FA X: 907 465-3022Senate Judiciary Committee Butrovich 205 State Capitol Juneau, A KAttn: Sen. R. Seekins, ChairmanRe: SB 3G0 -  attorney lien amendment Dear Chairman Seekins and Members,SB 300 has been favorably reviewed by a broad range of practicing Alaskan attorneys who represent all sides of many different kinds o f disputes. Just recently, at the February 4,2003, regular monthly meeting of the Employment Law Section o f the Alaska Bar Association, 22 attorneys from Fairbanks, Anchorage, Juneau, and Kotzebue discussed the draft, after hearing from tax and other experts. While the Section is not peimitted to lobby or endorse legislation, I can represent that, o f those present, not a single person voiced any objection to the bill;1 all comments were favorable with regard to passage. A  number o f participants, in fact, recounted examples of unfair taxation of clients who had received fee awards and who were then obligated to pay over the fees to their attorneys without taking a corresponding deduction from their gross income. Other attorneys commented that the unfair taxation of fee awards drives up the cost of settlement for the opposing party.This bill, i f  passed, would eliminate the current double taxation o f fee awards, and will make fee awards taxable only to the recipient attorney, and not to the prevailing litigant. The bill makes the Alaska lien statute track the Oregon lien statute, which the federal Court of Appeals has held is effective to eliminate double taxation.2 The bill appropriately recognizes that earlier-asserted liens of any origin will prevail over a later- filed attorney lien, and that a later-filed tax lien will even prevail over an earlier attorney
1 Thus, these comments do not reflect the official position o f the Alaska Bar Association, The Association has not taken a position, nor has it been asked to take a position.2 Banaitis v. CIR . 340 F.3d 1074 (9th Cir. 2003).
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February 6,2004
FA X: 907 465-3922Senate Judiciary Committee Butrovich 205 State Capitol Juneau, A KAttn: Sen. R. Seekins, ChairmanRe: SB 300 -  attorney lien amendmentDear Chairman Seekins and Members,SB 300 has been favorably reviewed by a broad range of practicing Alaskan attorneys who represent all sides of many different kinds o f disputes. Just recently, at the February 4,2003, regular monthly meeting of the Employment Law Section of the Alaska Bar Association, 22 attorneys from Fairbanks, Anchorage, Juneau, and Kotzebue discussed the draft, after hearing from tax and other experts. While the Section is not permitted to lobby or endorse legislation, I can represent that, of those present, not a single person voiced any objection to the bill;1 all comments were favorable with regard to passage. A  number o f participants, in fact, recounted examples of unfair taxation of clients who had received fee awards and who were then obligated to pay over the fees to ileir attorneys without taking a corresponding deduction from their gross income. Other attorneys commented that the unfair taxation of fee awards drives up the cost of settlement for the opposing party.This bill, i f  passed, would eliminate the current double taxation of fee awards, and will make fee awards taxable only to the recipient attorney, and not to the prevailing litigant. The bill makes the Alaska lien statute track the Oregon lien statute, which the federal Court o f Appeals has held is effective to eliminate double taxation.2 The bill appropriately recognizes that earlier-asserted liens of any origin will prevail over a later- filed attorney lien, and that a later-filed tax lien will even prevail over an earlier attorney

1 Thus, these comments do not reflect the official position o f the Alaska Bar Association. The Association lias not taken a position, nor has it been asked to take a position.2 Banaitis v. C IR . 340 F.3d 1074 (9,h Cir. 2003).
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Schendel letter to Sen. Jud. Comm. February 6, 2004 Page two
lien. By eliminating double taxation, this bill, i f  passed, will result in substantial savings to Alaskan citizens, whether plaintiffs or defendants.I urge the passage o f SB 300.Thank you.

Sincerely yours.
William B. Schendel O f Counsel
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February 6, 2004Senator Bert Stedman Senate Judiciary Committee State Capitol Room 30 Juneau, A K  99801
Re: SB 300; Attorney Lien Amendment

Via fax (original in mail): 907-465-3922Dear Senator Stedman,I would like to thank you for giving this legislation a hearing. It has the potential to fix what I consider to be grievous miscarriages o f justice.Although the proposed legislation is quite simple, the story behind the need for this is a bit mere complicated. I f  you have this information from other sources, please just consider this a message from a citizen speaking in favor of the bill.I f  you need to know more about the issue I am happy to be o f service. First I would like to give you some background on the Federal income tax consequences o f an award to the plaintiff o f attorney fees and litigation costs.Both Alaska and Oregon lie under the jurisdiction of the Ninth Circuit Court o f Appeals and the decisions o f the Ninth Circuit control the decisions of the United States Tax Court for cases of taxpayers residing in the Alaska and Oregon. I realize you undoubtedly know this but it becomes very relevant to this legislation.The Ninth Circuit in Coady vs. Commissioner, 85 AFTR 2d 2000-2049. (213 F.3d 1187), 06/14/2000 looked at a Federal income tax case, the result of which turned on Alaska law. Nona Coady was an employee o f the Alaska Housing Finance Corporation. She lost her job and later prevailed in employment litigation and won an award for back wages and benefits lost as a result o f wrongful termination. The issue with respect to their tax return for the year involved whether the Coadys needed to include in income the portion o f the award that went to their attorneys. The Ninth Circuit indicated that the plaintiff must include the attorney fees in income.
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# Businesses that receive damage awards or other lawsuit awards must also include the gross amount in income, but businesses are allowed to deduct all o f their legal costs against the award so that they only pay tax on the net proceeds.If tax law provided that damages in the employment context were taxed only to the extent of net proceeds we would not have a problem and the desperate need for your assistance. Unfortunately, the tax law does not tax the net proceeds of non-business cases, at least in Ninth Circuit cases dealing with Alaska, but rather taxes the entire award to the plaintiff. A limited deduction for attorney fees and litigation costs is allowed for regular tax purposes and no deduction at all is allowed for purposes o f the alternative minimum tax. At least one taxpayer has tried to claim, under a reimbursement theory, a direct deduction of legal expenses against the gross award and been rejected by the Ninth Circuit. See Biehl v. Com, 92 AFTR 2d 2003-7280, (CA9)12/12/2003.The alternative minimum tax is a tax computation which parallels the regular tax computation in many respects. All taxpayers are required to compute their tax liability under both systems and pay the government under the computation which produces the highest tax. The courts have repeatedly struck down arguments that the alternative minimum tax is unconstitutional or does not apply on other grounds. See Banaitis v.Com. 92 AFTR 2d 2003-5840, 340 F3dl081 (CA9, 8/27/2003)One important area in which these two systems differ is in the treatment o f miscellaneous itemized deductions related to employee business expenses. These deductions, authorized under Internal Revenue Code Section 67, are deductible to as itemized deductions to the extent they exceed 2% o f adjusted gross income.For alternative minimum taxes purposes however, Internal Revenue Code Section 56(b)(l)(A)(i) provides that “No deduction shall be allowed for any miscellaneous itemized deduction.”This means that the payment of attorney fees provides no benefit for purposes o f the alternative minimum tax. This can create horrific consequences to a successful plaintiff.We have had situations in our practice where a successful plaintiff, after paying attorney fees and taxes, had paid out more in attorney fees and taxes than they received in gross proceeds.In addition, we have seen cases where public interest litigants and the disadvantaged have successfully sued to stop illegal behavior. The award often times consists of 90-95% legal fees with a small amount o f damages. In these instances the income tax liability greatly exceeds the damages. In some instances the inclusion in income, o f money they did not get to keep, ended up c lusing problems with government programs and scholarships which look at gross income for eligibility. It ends up costing victims in this area more than just the tax bill when they win.In a good example o f this, which is public knowledge, in August 2002, the New York Times reported that a female police office who was the victim o f “reprehensible” sexual
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harassment received an award o f $300,000 as well as legal fees of almost $1 million. According to the story this victim will end up paying all o f her $300,000 award, as well as almost $100,000 more, to settle income taxes due on ihe gross award. The defendant surely must have enjoyed reading how the winner in court lost it all plus thousands more to the IRS. See Spina v. Forest Preserve District o f Cook County, 207 F. Supp. 2nd 764 (2002).For a published case laying this out see Alexander v. Com 77 AFTR 2d 96-301 (72 F3d 938) (Cal 1995) in which the successful (or more appropriately termed, unsuccessful) litigant received an award of approximately $250,000 out o f which $245,000 was paid in legal costs. The First Circuit upheld the Tax Court and the Internal Revenue Service in finding that this “successful”  plaintiff owed over $57,000 in taxes on his net award of approximately $5,000 due to the alternative minimum tax disallowing the entire amount of attorney fees as a deduction.If the plaintiff in a Alaskan case were to succeed, the Internal Revenue Service would have the backing o f the Tax Court and the Ninth Circuit Court o f Appeals in finding that the plaintiff would be taxable on the entire gross award. A  limited deduction for attorney’s fees and litigation costs paid would be available for regular tax purposes and no portion o f the attorney’s fees or litigation costs would be deductible for alternative tax purposes.Some other circuit courts o f appeal have held for the taxpayer in these types o f cases but the majority o f circuit courts have held for the government.In spite o f a conflict between the Ninth Circuit opinion and those of other circuits (see Cotnam and Clarks), the United States Supreme Court denied a petition for certiorari on April 16,2001. This means that we will not have a “once-and-for-all” decision settling the matter for the entire country.The Ninth Circuit eliminated any doubt about the steadfastness with which they held their opinion when they subsequently decided the issue several more times in other cases. Sinyard v. Com. [88 AFTR 2d 2001-6037,268 F3d 759 (CA9, 9/25/2001)] and Benci- Woodward v. C o m , [86 AFTR 2d, 2000-5404, 219 F3d 942 (CA9, 7/18/2000)]Now, (Finally!, Thank you for your patience if  you are still reading this at this point) we get to me possible solution to the problem.The Ninth Circuit found that these cases turned on local (state) law. I r state law provided that the debt (attorney’s fees) was a valid debt c f  the plaintiff then a payment of this debt by the defendant would result in income to the plaintiff. The court stated their reasoning, perhaps most succinctly, in the Sinyard case when th ’ y stated that “I f  A  owes B a debt, and C  pays the debt on A ’s behalf, it is elementary tha. C ’s payment is income to A  as well as to B .”



6 -0 4 ;1 2 :24PM;WALSH KELL I HER SHARP ;19074562038

The Ninth Circuit, in review ing the laws o f  A laska (Coady), Arizona (Sinyard) and 
California (Benci-Woodward) held that the laws o f the state(s) made the successful 
plaintiffs the owners o f  the entire award. The attorneys with whom the plaintiffs had 
contingent fee agreements were considered debtors o f  the plaintiffs.

The importance o f  this distinction was borne out in Banaitis v. Com. 92 A FT R  2d 2003- 
5840, 340 F3d l08 1 (CA9, 8/27/2003) where the Ninth Circuit held that, under Oregon 
law , the attorneys in a successful p laintiff case were the lawful owners o f  their portion o f 
the award. Therefore the payment o f the p la in tiff attorney by the defendant did not result 
in income to the p laintiff because the p la in tiff did not owe the attorney a portion o f  the 
award. The p lain tiff was considered to have dominion only over the gross award less the 
attorney fess and costs. The attorney, under Oregon law , had a sufficient bundle o f  rights 
to be deemed the owner o f  the attorney’ s portion o f  the award. Thus, the taxpayer in this 
Oregon case on ly paid tax on the net proceeds.

We know that much o f  A laska law has been modeled on Oregon law . What we are 
proposing in this legislation is that A laska law , in the area o f  attorney liens, be molded to 
match Oregon. We are not asking for any more than what Oregon law provides, in fact, 
we want exactly what Oregon has as law in this area. Since the Ninth Circuit has said that 
Oregon taxpayers are treated favorably because o f  the wording o f  their attorney lien law 
we hope that A laskan taxpayers can also get favorable treatment i f  our law matches that 
o f  Oregon exactly.

Keep in mind that the attorney, in all cases, must also include the fees received in 
income. We are not proposing anything that would change the taxation o f  the attorney.
We are trying to elim inate the double taxation o f  the same money.

I realize that the Supreme Court or Congress should settle this matter and that would 
really be m y preference. Both the high court and Congress have been made aware o f  this 
issue and declined to deal with it. Therefore, I implore you to do for A laskan taxpayers 
what the Federal government refuses do for them. Please allow A laskan taxpayers to pay 
income taxes only on what they get to keep and help eliminate the tax penalty for fixing 
injustices.
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Sen . B ert S tedm an  
S tate C ap ita l R o om  30 
Ju n e au , A K  99801

R e : Senate B ill 300: A tto rney  Lien Amendment

Dear Senator S tedm an :

T h ank  y o u  fo r in trodu c in g  th is im portan t b ill to e lim inate the d oub le  taxa tion  o f fee 
aw a rd s  on  A la s k a n  taxp aye rs , The 9th C ircu it C ourt o f  A p p ea ls  h as h e ld  th at on  a  
re co v e ry  in  a  cou rt p roceed in g , that portion  subject to an  attorneys fee  aw ard  is  taxab le 
to th e p la in t if f / ta xp a y e r . T h en  w h en  th e .p la in tiff pay9 the atto rney , the incom e is  ta xed  
a second  tim e. The 9th C ircu it has recogn ized  an  excep tion  in  O regon , w h ere  the 
a tto rn ey  lie n  statu te m ak es the portion  ow ed  to the attorney a  superio r lien . B a sed  on  
that d iffe ren ce , O regon  ta xp aye rs  ^  w h o  are  a lso  in  the 9th C ircu it -  a v o id  the doub le  
taxa tio n  issu e . The portion  p a y in g  the attorney is  ta xed  o n ly  to th e atto rney an d  not to 
the p la in t if f / ta xp a y e r .

Y o u r  le g is la t io n  w il l h e lp  m an y  A la sk an  taxp ayers a vo id  th is o ften  d isastrous tax  resu lt, 
B y  am end in g  A a s k a 's  atto rney lien  statute to m atch  O regon 's , th is in equ itab le  tax 
re su lt sh ou ld  be a v o id ed  un d er the current 9th C ircu it ru ling s . T h an k  y o u  aga in .

S h o u ld  there be a n y  h ear in g s before the Senate Ju d ic ia ry  C om m ittee , p lea se  le t m e 
k n o w  the d a te  an d  tim e as I  w o u ld  be w illin g  to testify .

S in cere ly ,

CO O K  S C H U H M A N N  &  G RO SEC LO SE , IN C .

mailto:iku.chle@alafkalaw.com
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Tax Report 
By Tom Herman

How Y ou C an  L o se  By W in n in g  a  S u it

How much you owe Uncle Sam sometimes can depend on where you live. And 
sometimes you can get slapped with a hefty tax bill on money you didn't pocket. 
How so? The answer lies in a string of differing federal appeals-court decisions 
affecting people who have won awards or received settlements in cases involving 
charges of racial, sexual or age discrimination, wrongful job termination or other 
nonphysical personal-injury battles.

This long-simmering subject is back in the news again because of a recent ruling 
by the U.S. Appeals Court for the Second Circuit. The case involves David 
Raymond, a Vermont man who sued International Business Machines Corp. 
alleging wrongful termination. A jury awarded him nearly $900,000 in the late 
1990s. The law firm handling his case received about one-third as a contingency 
fee.

A federal district-court judge later said Mr. Raymond could exclude the 
contingency fee when calculating taxable income. But now the second circuit 
appeals court has overturned that decision. It said Mr. Raymond had to include 
the entire award in his taxable income -- even the portion that went to his 
lawyers. James W. Runcie, a Vergennes, Vt., lawyer who handled the case, said 
he and his client "are likely to ask the Supreme Court to review the case."

Many people in such situations are out of luck because of the vagaries of the 
alternative minimum tax, which is hitting growing numbers of unsuspecting 
Americans. Under the AMT, certain miscellaneous itemized deductions such as 
legal fees aren't deductible. Another problem is known as the "2% haircut": You 
can only deduct the amount o f certain miscellaneous deductions to the extent 
they exceed 2% of your adjusted gross income.

Numerous other federal appeals courts have issued sim ilar rulings, forcing 
victims to pay large amounts o f taxes on money they didn't actually get. But a few 
other federal appeals courts have decided that taxpayers can exclude those fees 
from gross income. Thus, your tax tab can depend on where you live.

It is even possible for someone to win a big court award and come out with a net 
loss after paying legal bills and taxes, says Nina Olson, the Internal Revenue 
Service National Taxpayer Advocate.

Page 1 of 2



The Supreme Court hasn't weighed in, but there is a chance taxpayers could get 
some congressional relief.

Among lawmakers who favor speedy action is Senate Finance Committee 
Chairman Chuck Grassley, an Iowa Republican. "It remains a high priority for me 
that we end this terrible policy where individuals are subject basically to double 
taxation when they receive a settlement payment," Sen. Grassley said in an e- 
mail. "We passed legislation in the Senate last year to address this, and I hope 
we can get the bill to the president's desk this year."

The Raymond case and the split among appeals courts drew attention at a 
recent tax conference in Los Angeles. "This issue really struck me," says Ruth 
Madrigal, a lawyer at Irell & Manella LLP in Los Angeles. She points to "the 
complete lunacy of the vast difference in results depending on which state you 
reside in when the issue goes to court."

This issue has been discussed at length in tax publications such as Tax Notes, 
an influential weekly from Tax Analysts, based in Arlington, Va. The subject also 
was analyzed in the IRS National Taxpayer Advocate's report to Congress for 
fiscal 2002.

"Legislation is needed to resolve the split among the circuit courts of appeal 
regarding the taxation o f attorney fees," the IRS National Taxpayer Advocate's 
report said. The report outlined several suggestions and recommended this one: 
Include legal fees in your gross income but allow those fees to be deducted when 
calculating adjusted gross income, or AGI. That's known as an "above-the-line" 
deduction since it would appear on your return above the line for AGI.

Such a change "would effect uniform treatment" for all people who receive these 
awards and settlements, "irrespective of their place o f residence," Ms. Olson's 
report concluded.
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Lieutenant Governor Loren Leman

MEMO

TO: Brian Hove, Committee Aide
Senate Judiciary Committee

FROM : Annette Kreitzer, C h ief o f Staff to
Lieutenant Governor Loren Leman

DATE: March 12 ,2004

RE : Proposed CS for SB  302: Oaths, affirmations and notaries

When Scott Clark and I met with you yesterday, we advised you that there are changes to 
the companion legislation to SB  302 (HB 439). After hearing the differences, you 
suggested that I send you a memo that you could forward to Legislative Legal Services to 
draft as a Judiciary Committee Substitute for your hearing March 19.

The changes here are a result o f  conversations with Representative M ax Gruenberg 
follow ing the House State A ffairs Committee hearing. We reviewed his previous 
legislation and former Representative Gene Therriault’ s (1993). V/e do not concur with 
the necessity o f  mandating journals for notaries, nor with increasing the bond amount.
We have come to concurrence on the issue o f  felons being able to regain the ability to be 
commissioned a notary 10 years after completing their prison sentence/parole.

Working from the House Work Draft (D) (Bannister 3/6/04) version, please draft a new 
Senate Judiciary Committee substitute for the March 19 hearing with the following 
instructions to the drafter:

1) With respect to Ms. Bannister’ s March 6, 2004 memo (attached) which accompanied 
the House “ D”  version, please make the following changes:

a . Page 3, add a new Section 4: This section applies to not only notaries, but to 
judges, military officers and others allowed to take oaths, affirmations and 
acknowledgments. This section is fine with the addition o f  44.50.075 (D) 
from Page 14 , Lines 26-29, which will add in the limited liability companies 
to 09.63.090. Conversely, on Page 14, Lines 9 -10 -  this section can be 
shortened considerably and reference AS 09.63.070-090 or whatever the 
appropriate reference should be. It would read something like : “ When a

(S) JU D  SB  302 request March 12, 2004 I
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notary public takes an acknowledgment in accordance with AS 09.63.070 -  
A S  09.63.090, the individual signing the document shall [AT A SINGLE 
TIME AND PLACE]

( 1) Appear in person before the notary public and present a document; 
and

(2) Be personally known to the notary public or identified as required by 
A S  44.50.061(5)(C) [AND]

(3) D ELETE  the rest o f  the section (Page 14 , Lines 14 -31 and Page 15 , 
Lines 1-5)

2) We began with a lifetime ban for felons (Page 5, Lines 9 -10); however we are w illing 
to compromise on the following language: “may not have been convicted o f  a felony 
in this stale or another jurisdiction within 10 years o f appointment” . We are uncertain 
o f the language necessary to achieve the meaning, which is that a person convicted o f 
a felony may not be appointed as a notary until he/she has completed the 
sentence/parole. Previous attempts at this language left the ability for the inmate to 
apply while incarcerated.

3) We have no problem adding sections from previous legislation dealing with 
Disqualifications. We believe the current CS incorporates the spirit o f  the sections in 
previous bills which dealt with Impartiality and False Certificates. Please add the 
follow ing section:

a) D ISQ U ALIF ICAT IO NS . A  notary is disqualified from performing a notarial 
act i f  the notary

(1) is a signer o f  or named in the document that is to be notarized; or
(2) will receive directly from a transaction connected with the notarial act 

a commission, fee, advantage, right, title, interest, cash, property, or 
other consideration exceeding in value the normal fee charged by the 
notary for the notarial act.

4) The follow ing amendment proposed in the House, has already been adopted into the 
Senate State A ffairs version o f the bill. I f  you’ ll recall it includes two things:

a) clarifies that the fee on Page 1 1 .  Line 14 is NOT in addition to the fee on Page 
4, Lines 13 -18  (Section 6). This change would read: Page 1 1 ,  Line 14 ; 
D ELETE “ a $5 name change fee” ; Insert “ the fee under A S 44.19 .024”

b) We were fact checking and found out from the U .S . Postal Service that 
postmasters are NOT allowed to charge fees for notarial services. A laska law 
is inconsistent with federal law. For this reason, the second change is to add 
current AS 44.50.180(c) to the list o f repealers on Page 15 , Line 14.

5) Make all other Legislative Affairs style changes to conform the Senate version to the 
current House State Affairs draft.

Thank you for working with us on the legislation. The 12,000 notaries w ill appreciate 
these revised statutes and it w ill make it easier for the Lt. Governor’s o ffice to continue to 
work proactively with notaries and their employers.

CS HB 439 (STA) request for changes 2



L E G A L  S E R V I C E S

(907) 465-3867 o r 465-2450 
FAX (907) 465-2029 
M ail S top  3101

D IV IS IO N  O F  L E G A L  A ND  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G EN C Y  

S T A T E  O F  A L A S K A S ta te  C ap ito l 
J u n e a u , A la sk a  99801-1182 

D e liv e r ie s  to: 129 6th S t., Rm . 329

M E M O R A N D U M March 6, 2004

SUBJECT: CSHB 439( ) relating to persons who take oaths, affirmations, and 
acknowledgments (Work Order No. 23-GH2022\D)

TO: Representative Bruce Weyhrauch 
Attn: Ginny

FROM: Theresa L . Bannister 
Legislative Counsel

This memo accompanies a draft o f the committee substitute described above. At your 
request, we have made changes throughout the bill to make it consistent with the 
Legislature's drafting style.

New sec. 44.50.075. This section contains the substance o f the definition of 
"acknowledgment" found in HB 439. Because the definition contained substantive 
requirements for an acknowledgement, it was not appropriate as a definition. Under the 
Legislature's drafting style, substantive provisions o f the law may not be located in

This section is very sim ilar to the treatment o f an acknowledgment under A S  09.63.090. 
A S  09.63.090 is the general treatment o f acknowledgments in the Uniform Recognition 
o f Acknowledgments Act in A S  09.63.050 - 09.63.130. Although technically 
harmonized in the bill by our addition o f a section amending A S 09.63.090, it may be 
confusing to have the specific notary provision as well as the general provision. You 
may want to consider amending the general provision to make whatever changes are 
needed or wanted (e.g., to add the provision about limited liability companies) and to 
cross-reference the amended A S  09.63.090 in the new notary provisions.

I f  I can be of further assistance, please advise.

TLB :lm b
04-064.1mb

definitions.

Enclosure



SECT IO NAL A N A L Y S IS  
CS SB 302 (JUD) y f f s g t f  

An Act relating to the authority to take oaths, affirmations, and acknowledgments in the 
state; to notarizations, to verifications, to acknowledgments, to fees for issuing 

certificates with the seal o f the state affixed and to notaries public; and providing for an
effective date.

S e c t io n  1 .  Adds presiding officers o f  each house o f the Legislature and the Lieutenant 
Governor to the list o f  persons permitted to administer oaths. This permission is limited 
to the administration o f the oath o f  office to new legislators (AS 24.05.160) and to the 
presiding officers for the same purpose during second and special sessions (AS 
24.05.170).

S e c t io n s  2 and 3 . Conforms sections o f A laska C ivil Procedure concerning notarial 
acts to the updated language in Sec. 44.50.061 (5). These sections apply to court system 
employees, U .S. Postmasters, U .S . military personnel and municipal clerks.

S e c t io n s  4 and 5 . Update 09.63 to include reference to limited liability companies.

S e c t io n  6. Increases fee per notarial certificate from S2/three folios to S5/certificate. 
“ Folio”  is an outdated term not used in current practice. The increase reflects the State’ s 
cost to process the certificates.

S e c t io n  7 . Two categories o f notaries:
a) notary public without limitation

terms are for 4 years 
can charge fees for service

b) limited governmental notary public (state, municipal and federal employees)
conduct only official government business 
terms are for the length o f government employment 
cannot charge fees for service (new Sec. 44.50.039)

Can have concurrent commissions as a notary public without limitation and as a 
limited governmental notary public, as long as the activities are separated.

S e c t io n  8. Changes Qualifications to be commissioned notary public:
• lowers the age from 19 to 18.
• Must have established A laska residency. The definition o f “ residency" is

updated to a more w idely used and more current definition (AS 0 1.10 .055) 
than current statute (AS 44.50.020).

• notary public must reside legally in the U .S.
• 10 years between felony conviction/incarceration and ability to ap^ly as

Sectional Analysis CS SB 302 (JUD)March 19, 2004 1 By: A. KreitzerOffice of Lt. Governor Leman



S e c t io n  9. Sets out the application requirements for notary public commission whether 
notary public without limitation or limited governmental notary public.

Restates the current $40 fee per application along with the current 
requirement that State limited governmental notaries public are exempt from the t'ce.

Restates current bonding requirement o f $ 1,000 with term o f four years for 
notaries public without limitation.

Provides opportunities for Lieutenant Governor to deny applications if:
a) application is incomplete
b) applicant has been convicted o f and incarcerated for a felony 

less than 10 years previous to application r^ S f ^ y ergicm'H
c) applicant’s commission has been revoked 

Clarifies current law as to when a new commission begins.

S e c t io n  10 . Much o f AS 44.50.060 is antiquated language. The changes here 
acknowledge that the duties o f  a notary public can be encompassed in the broader 
language o f administering oaths and affirmations, taking acknowledgment o f  or proof o f 
instruments o f writing and giving notarial certificates.

S e c t io n  1 1 .  Sets out what a notary public cannot do, the specifications o f the official 
seal, and its care and keeping, what constitutes a “ seal impression” , changes in notary 
status and disciplinary actions. It also specifies at (5) (A) -  (C) the elements that must be 
present for a notary public to notarize a document:

• Person must appear and sign the document before the notary public
• Person must produce identification unless personally known to the notary 

public
• The notary must sign in his/her own handwriting the name on his/her 

commission certificate.
• Notary cannot notarize documents which benefit the notary (see Page 12 ,

Lines 16-22) f s l f X m ? @ j
This section reorders and clarifies current law defining the notary’s seal, and defining the 
seal impression. The $5 name change fee is not in addition to the cost o f  a new 
certificate under Sec. 44.19.024. (S),ST A V ersion H

New sections (Secs. 44.50.067-.068) give the Lieutenant Governor the latitude to suspend 
or revoke a notary public’s commission or to reprimand a notary public for good cause. 
The Lieutenant Governor may delegate his authority. With regard to a complaint, the 
Lieutenant Governor may find no merit to the complaint or may elevate the complaint to 
a formal disciplinary hearing which could end with revocation o f the notary public’ s 
commission.

S e c t io n  12 . Describes the infonnation gathered from notaries public on the application 
which w ill be public information.

S e c t io n a l A n a ly s is  C S  SB  302 (JU D ) 
M a rch  19, 2004

2 By: A. KreitzerOffice of Lt. Governor Leman



S e c tio n  13. Defines terms used in this Chapter.
S e c t io n  14 . R e p e a le r s :

• AS 44.50.030 (Term o f office, now covered in new 44.50.010)
• AS 44.50.040 (Fees, now covered in new 44.50.033)
• AS 44.50.070 (Presence and ID, now covered in new 44.50.061)
• AS 44.50.080 (Seal, now covered in new 44.50.063)
• AS 44.50.090 (Protest o f bill or note. Notaries don’ t do this, antiquated 

language, repealed and not replaced)
• AS 44.50.100 (Return o f papers. There are no papers to return. Repealed and 

not replaced)
• AS 44 .50 .110  (APA  procedure for disciplinary actions, replaced by more 

comprehensive 44.50.067)
• AS 44.50.120 (Bond requirements, now covered in new 44.50.034)
• AS 44.50.130 (Filing oath and bond, now covered in new 44.50.035)
• AS 44.50.140 (Disposition o f bond, now covered in new 44.50.034)
• AS 44.50.170 (Slate employees as notaries, now covered in 44.50.010, 

44 .50 .13 1 (c) and 44.50.039)
• AS 44.50.180(c) (Federal law prohibits postmasters from charging fees. 

A laska law is inconsistent and this subsection must be repealed) (STISTA!
*11 'r .w - in - r ,  - '• 'V i - j j  '
•VersionjH

• AS 44.50.190 (Savings clause, a transitional measure from 1961 that is no 
longer necessary and can be repealed).

S e c t io n  15 . A p p lic a b i l i t y
• Current commissions continue in effect until term o f office expires, except if  

the commissioned is a felon and 10  years have not elapsed since incarceration.

rn im sE m m
• Bonds, seals, liabilities in effect continue through the notary public’s term o f 

office.
• A ll notaries with current commissions or who are commissioned following the 

effective date o f  the legislation must follow the notarial procedures 
encompassed in the legislation.

• When commissions expire, notaries public will apply for new commissions 
under the new AS 44.50.031 (Section 9).

S e c t io n s  16  &  17 . T ran s it ion
A llow s the Lieutenant Governor to immediately proceed to adopt reuulations with an 
effective date follow ing the effective date o f  the legislation.

S e c t io n  18 . E f fe c t iv e  D ate
Effective date is Ju ly  I, 2004 to allow time for revision o f website, online handbook and 
forms.

S e c t io n a l A n a ly s is  C S  SB  302 (JU D ) 3 B y : A . K re itz e r
M a rc h  19, 2004 O f f ic e  o f  L t. G o v e rn o r L em an



Frequently Asked Questions -  C S  S B  302 (JU D )
Q: Why is this bill necessary?

A : There has not been a comprehensive update to the notary statutes since 196 1.

Q: What changes are being proposed?

A : The bill:

Lowers the minimum age requirement from 19 to IS  years o f  age.

Prohibits felons from applying as notaries public until 10  years post incarceration.

- Establishes disciplinary procedures for commission suspensions and revocations.

- Separates publicly available notary infonnation from private notary information.

- Updates and expands the current State Employee notary commission system to 

include Municipal and Federal government employees.

Q: I’m a notary now, how does this bill alfect me?

A : This bill w ill not impact current notaries unless they arc felons.

Q: What is not changing?

A:

The notary information that is currently publicly available remains publicly 

available.

- Notary testing remains voluntary.

The notary bond amount remains unchanged.

The application fee remains unchanged.

Q: What about fees?

A : The $40.00 application fee for notary commissions w ill remain unchanged. The fee 

for Lieutenant Governor Certificates is being raised from $2.00 to $5.00.

Frequently Asked Questions CS SB 302 (JUD) 1 By: S. ClarkOffice of Lt. Governor Leman



N o ta r y  S ta tu te  C o m p a r is o n  -  C S  S B  302 (J U D )

Current Proposed

Q u a l i f i c a t io n s
Applicants must be a resident o f 
the state at least 19 years o f  age.

Resident defined to mean a person 
who maintains a permanent place 
o f abode in the state, and is in fact 
living in the state.

Minimum age lowered to 18 years.

Residency requirements made 
consistent with general residency 
statute AS 0 1.10 .055 , rather than 
separate definition.

Applicant must reside legally in the 
United States.

Applicants may not be 
convicted/incarcerated felons within 10 
years o f application.

...

T e rm Current Proposed
Four years.

Automatic revocation o f 
commissions o f State employee 
notaries who terminate 
employment prior to the 
commission expiration date.

Notaries Public will continue to serve a 
term o f four years.

Limited Governmental Notaries Public 
commissions w ill be open-ended with 
automatic revocation upon termination 
o f government employment.

F ee s Current Proposed
S40 application fee for non-state 
employee notaries.

S2 per Lieutenant Governor 
certificate.

$40 application fee for non-state 
employee notaries (No change).

$5 per Lieutenant Governor certificate 
($3 increase).

B o n d Current Proposed
$1,000 Notary Bond is required o f 
all applicants.

$ 1,000 Notary Bond required o f all 
applicants except Limited 
Governmental Notaries.

C o m m is s io n  T y p e s Current Proposed
Notaries Public who serve four 
year commissions.

Limited Governmental Notaries

Notaries Public who serve four year 
commissions.

Limited Governmental Notaries Public

Notary Statute Comparison CS SB 302 (JUD) I By: S. ClarkOffice of Lt. Governor Leman



Public commissions available for 
State employees only.

commissions -  Expanded to include 
Municipal and Federal employees in 
addition to State employees.

C om m is s io n
R evo ca t io n

Current Proposed

V ia Administrative Procedure Act. 
Act must be invoked to review all 
complaints against notaries, no 
matter how trivial.

B y  Lieutenant Governor for good cause 
via a formal disciplinary procedure. 
Appeals via the Administrative 
Procedure Act.

N o ta ry  D a ta Current Proposed
Each notary’s name, mailing 
address, surety infonnation and 
commission dates are available to 
the public.

The notary infonnation currently 
available remains unchanged. The 
notary’s name, mailing address, surety 
information and commission dates 
continue to be publicly available.

To facilitate training and 
communication the Lieutenant 
Governor may collect additional 
information from applicants and 
notaries that w ill not be available to the 
public.

Non-
Comm issioned
Notaries

Current Proposed

Justices, Judges, Magistrates, 
Clerks or Deputy Clerks o f  Court, 
United States Postmasters, and 
Commissioned Military Officers 
are authorized to take oaths, 
affirmations or acknowledgments.

No change.
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B a n n is te r
3/18/04

CS FO R  S E N A T E  B IL L  NO. 302(JUD)

IN THE LEG ISLA T U R E  OF THE STATE OF A LA SKA . 

TW ENTY-TH IRD  LEG ISLA T U RE  - SECOND SESSIO N

BY  T H E  S E N A T E  J U D IC IA R Y  C O M M IT T E E

O ffe re d :
R e fe r re d :

S pon so r(s) : S E N A T E  R U L E S  C O M M IT T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R

A  B IL L  

FO R  A N  A C T  EN T IT LED  

"A n  Act relating to the authority to take oaths, affirmations, and acknowledgments in 

the state, to notarizations, to verifications, to acknow ledgments, to fees for issuing 

certificates with the seal of the state a ffixed , and to notaries pub lic ; and provid ing for an 

effective date ."

B E  IT  EN A C TED  B Y  TH E  L E G IS L A T U R E  O F T H E  ST A T E  O F A L A S K A :

* Section 1 .  A S  09.63.010 is amended to read:

Sec. 09.63.010. O ath , affirm ation , and acknow ledgment. The following 

persons may take an oath, affirmation, or acknowledgment in the state:

(1) a justice, judge, or magistrate o f a court o f  the State o f A laska or o f 

the United States;

(2) a clerk or deputy clerk o f a court o f the State o f A laska or o f the

United States;

(3) a notary public;

(4) a United States postmaster;
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] (5) a commissioned officer under AS 09.63.050(4); [OR]

2 (6) a municipal clerk carrying out the clerk's duties under

3 AS 29.20.380i

4 (7) the lieutenant governor when carrying out the lieutenant

5 governor's duties under AS 24.05.160;

6 (8) the presiding officer o f each leg islative house when carrying

7 out the o fficer's duties under AS 24 .05 .170 .

8 * Sec. 2. AS 09.63.030(c) is amended to read:

9 (c) I f  the document is sworn to or affirmed before a notary public o f  the state,

10  the notary public shall

1 1  (1) a ffix  [ENDORSE A FTER  THE S IG N ATU RE OF THE N O TARY

12  PUBL IC  THE D ATE OF EXP IRAT IO N  OF THE N O TARY 'S  COMM ISSION ;

13 (2) PR IN T  OR EM BOSS THE N O TA RY 'S  SEAL] on the document

14  the

15 (A) notary public's offic ial s ignature and official sea l: and

16 (B) date of expiration o f the notary public's commission:

17  and

18 {2} I: (3)] conmlv with AS 44.50.060 - 44.50.064 and [AS 44.50.060 -

19 44.50.0S0 OR] other applicable law.

20 * Sec. 3. AS 09.63.040(d) is amended to read:

2 1 (d) I f  the verification is sworn to or affirmed before a notary public o f the

22 state, the notary public shall

23 (1) a ffix  [ENDORSE A FTER  THE S IG N ATU RE OF THE NO TARY

24 PU BL IC  THE DATE OF EXP IRAT IO N  OF THE N O TA RY 'S  COMMISSION ;

25 (2) PR INT  OR EM BOSS THE N O TA RY 'S  SEAL] on the document

26 the

27 (A) notary public 's offic ial signature and official seal: and

28 (B) date of expiration o f the notary public's commission:

29 and

30 (2) [; (3)] comply with AS 44.50.060 - 44.50.064 and [AS 44.50.060 -

3 1 44.50.080 OR] other applicable law.
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* Sec. 4. A S  09.63.090 is amended lo read:

Sec. 09.63.090. Certificate o f acknow ledgment. The words "acknowledged 

before me" mean that

(1) the person acknowledging

(A) appeared before the person taking the acknowledgment;

(B) acknowledged that the person executed the instrument;

(C) in the case o f

(i) a natural person, acknowledged that the person 

executed the instrument for the purposes stated in it;

(ii) an officer or agent o f a corporation, acknowledged 

that the person held the position or title set out in the instrument and 

certificate, the person signed the instrument on behalf o f the 

corporation by proper authority, and the instrument was the act o f the 

corporation for the puiposes stated in it:

(iii) a member or m anager o f a lim ited liability 

company, acknow ledged that the ind iv idual signed the instrument 

on behalf o f the lim ited liab ility company bv proper authority and 

executed the instrument as the act o f the lim ited liab ility  company 

for the purposes stated in it;

f iv } a partner or agent o f  a partnership, acknowledged 

that the person signed the instrument on behalf o f  the partnership by 

proper authority and executed the instrument as the act o f the 

partnership for the purposes stated in it;

(v) [(iv)] a person acknowledging as a principal by an 

attorney in fact, acknowledged that the person executed the instrument 

by proper authority as the act o f the principal for the purposes stated in 

it;

IxD [(v)] a person acknowledging as a public officer, 

trustee, administrator, guardian, or other representative, acknowledged 

that the person signed the instrument in the capacity and for the 

puqroses stated in it; and
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1 (2) the person taking the acknowledgment either knew or had

2 satisfactory evidence that the person acknowledging is the person named in the

3 instrument or certificate.

4 * Sec. 5. AS 09.63.100 is amended to read:

5 Sec. 09.63.100. Form s o f acluio'vvledgnient. (a) The forms o f

6 acknowledgment set out in this subsection may be used and are sufficient for their

7 respective purposes under a law o f the state. The authorization o f the forms in this

8 section does not preclude the use o f other forms.

9 (1) For an individual acting in the individual's own right:-

10  State o f ____________________________________________________________________ Judicial

1 1  District (or County o f ___________________________________________)

12  The foregoing instrument was acknowledged before me this

] 3 (date) by (name o f person who acknowledged).

14  ______________________________________________________

15 Signature o f  Person Taking

16 Acknowledgment

17  ______________________________________________________

18 Title or Rank

19 ______________________________________________________

20 Serial Number, i f  any

2 1 (2) For a corporation:

22 State o f __________________________________________________________________ Judicial

23 District (or County o f __________________________________________ )

24 The foregoing instrument was acknowledged before me this

25 (date) by (name o f officer or agent, title o f  officer or agent) o f (name o f

26 corporation acknowledging) a (state or place o f incorporation)

27 corporation, on behalf o f  the corporation.

28 ______________________________________________________

29 Signature o f  Person Taking

30 Acknowledgment

31________________________________________________________________________ ______________________________________________________

II WORK DRAFT WORK DRAFT 23-GS2022U
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Title or Rank

Serial Number, i f  any

(3) F o r a  limited liab ility company:

State o f__________________________________________________________________ Ju d ic ia l

D istrict (or Countv of__________________________________________ }

The foregoing instrument w as acknowledged before me this 

(date) bv (name o f member or manager), member (or manager) o f 

(name o f lim ited liability company acknow ledging) a (state or p lace 

o f organization) limited liab ility company, on behalf o f the lim ited 

liab ility  company.

S ignature o f Person Tak ing 

Acknow ledgment

M em ber (or M anager)

Seria l Num ber, if any

(4) For a partnership:

State o f ___________________________________________________________________Judicial

District (or County o f __________________________________________)

The foregoing instrument was acknowledged before me this 

(date) by (name o f acknowledging partner or agent), partner (or agent) 

on behalf o f (name o f partnership), a partnership.

Signature o f Person Taking 

Acknowledgment

Title or Rank

Serial Number, i f  any
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(5) [(4)] For an individual acting as principal by an attorney in fact:

State o f ___________________________________________________________________ Judicial

 )District (or County o f ____________________________________

The foregoing instrument was acknowledged before me this 

(date) by (name o f attorney in fact) as attorney in fact on behalf o f 

(name o f principal).

Signature o f Person Taking 

Acknowledgment

Title or Rank

Serial Number, i f  any

(6) [(5)] B y a public officer, trustee, or personal representative: 

State o f  Judicial

District (or County o f _ J
The foregoing instrument was acknowledged before me this 

(date) by (name and title o f  position).

Signature o f Person Taking 

Acknowledgment

Title or Rank

Serial Number, i f  any

(b) I f  a document is acknowledged before a notary public o f  the state, the 

notary public shall

( 1) a ffix  [ENDORSE A FT ER  THE N O TA RY 'S  S IG N ATU RE THE 

DATE OF EXP IRAT IO N  OF THE N O TA RY 'S  COM M ISSION ;

(2) PR INT  OR EM BO SS THE N O TARY 'S  SEAL] on the document

the
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(A) no tan ' public's official signature and official seal: and

(B) date o f expiration o f the notary public's commission;

and

(2) [; (3)] comply with AS 44.50.060 - 44.50.064 and [AS 44.50.060 - 

44.50.080 OR] other law.

* See. 6. AS 44.19.024 is amended to read:

Sec. 44.19.024. Fees for issuing certificate. For issuing each certificate with 

the seal o f  the state affixed , the lieutenant governor shall collect a fee o f S5 for each 

certificate [$2 FOR THE F IR ST  THREE FOLIOS OR LESS  AND 20 CENTS PER 

FOLIO FOR EACH AD D IT IO NAL FOLIO]. The lieutenant governor shall account 

for the fees received under this section and shall deposit [PAY] them into the state 

treasury.

* Sec. 7. AS 44.50.010 is repealed and reenacted to read:

Sec. 44.50.010. N otary public commission; term , (a) The lieutenant 

governor may commission for the state

(1) notaries public without limitation, who are authorized to use the 

notary seal for all legal purposes; and

(2) limited governmental notaries public, wno are state, municipal, or 

federal employees authorized to use the notary sea! only for official government 

business.

(b) The term o f  a notary public commission is four years, except that the term 

o f a limited governmental notary public commission coincides with the term o f 

government employment.

(c) A person who is a state, municipal, or federal employee commissioned as a 

limited governmental notary public may also be commissioned as a notary public 

without limitation.

* Sec. 8. AS 44,50.020 is repealed and reenacted to read:

Sec. 44.50.020. Qualifications. To be commissioned as a notary public a

person

(1) shall submit an application under AS 44.50.031;

(2) shall be at least 18 years o f age;

WORK DRAFT WORK DRAFT 23-GS2022U
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(3) shall have established residency in this state under AS 0 1.10 .0 55 ;

(4) shall reside legally in the United States;

(5) may not have been incarcerated in a correctional facility for a

felony conviction within 10 years before the commission takes effect;

(6) may not have had a notary public commission revoked in this state 

or another jurisdiction;

(7) may not have committed acts for which a notary public 

commission may be denied or revoked under this chapter; and

(8) shall meet the other requirements in this chapter to be 

commissioned as a notary public.

* See. 9. A S  44.50 is amended by adding new sections to read:

Sec. 44.50.031. Application, (a) A  person applying for a commission as a 

notary public shall submit a completed application as required by this section, using 

the forms or format required by the lieutenant governor.

(b) A  completed application for a commission under AS 44.50.010(a)(1) must

include

( 1) an affirmation that the applicant meets the qualifications set out in 

AS 44.50.020(2) - (7);

(2) the applicant's mailing and physical addresses, the applicant's 

telephone number, i f  any, the applicant's employer or business, the physical address 

and telephone number o f the applicant's employer or business at the location where the 

applicant works, and an electronic mailing address, i f  any, where the applicant can be 

contacted;

(3) information concerning any denial, suspension, revocation, or 

restriction o f the applicant's commission as a notary public in this state or another 

jurisdiction; that information must include

(A) identification o f the jurisdiction;

(B) the date the jurisdiction issued the denial, suspension, 

revocation, or restriction;

(C) the reasons for the denial, suspension, revocation, or

restriction: and
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(D) information concerning final resolution o f the matter;

(4) the applicant's notarized signature on the portion o f the application 

that contains the oath or affirmation required by AS 44.50.035;

(5) the fee required by A S  44.50.033; and

(6) the bond required by AS 44.50.034.

(c) A  completed application for a commission under AS 44.50.010(a)(2) must

include

(1) a signed statement by the applicant's government employer that the 

commission is needed for the purpose o f  conducting official government business;

(2) the applicant's mailing and physical addresses, the applicant's 

telephone number, if  any, and employer, the name, address, and telephone number for 

the employer where the applicant works, and an electronic mailing address, i f  any, 

where the applicant can be contacted;

(3) the affirmation, information, and signature required by (b)(1), (3), 

and (4) o f this section; and

(4) the fee required by A S 44.50.033.

Sec. 44.50.033. Application fee. A person applying for a commission as a 

notary public shall pay a nonrefundable application fee o f $40. However, an applicant 

for a limited governmental notary public commission under AS 44.50.010(a)(2) who is 

employed by the state may not be required to pay an application fee.

Sec. 44.50.034. Bond , (a) A  person applying for a commission as a notary 

public without limitation under AS 44.50.010(a)(1) shall execute an official bond o f 

$ 1,000 and submit the bond with the application under AS 44.50.031. The bond must 

be for a term o f four years beginning with the date o f commission as a notary public.

(b) The lieutenant governor shall keep a bond submitted under this section for 

two years after the end o f  the term o f the commission for which the bond was issued. 

Disposition o f the bond after the end o f the commission does not affect the time for 

starting an action on tire bond.

See. 44.50.035. Oath . The application required by the lieutenant governor 

under AS 44.50.031 must contain an oath or affirmation, in the form set out in 

A S 39.05.045, to be signed by the applicant. A  signed oath or affirmation submitted

WORK DRAFT WORK DRAFT 23-GS2022U

-9-
New Text: Underlined [DELETED TEXT BRACKETED]

CSSB 302(JUD)



in an application under A S  44.50.031 takes effect on the dale o f the applicant's 

commission as a notary public under this chapter.

Sec. 44.50.036. Denial o f applications. The lieutenant governor shall deny 

an application for a notary public commission i f  the

(1) applicant does not meet the requirements o f  this chapter;

(2) application is not complete or contains a material misstatement or 

omission o f fact relating to the requirements for a commission under this chapter;

(3) applicant has been incarcerated in a correctional facility for a 

felony conviction within 10  years before the commission is to take effect; or

(4) applicant's commission as a notary public has been revoked in this 

state for a reason set out in AS 44.50.067, or in another jurisdiction for a substantially 

similar reason.

See. 44.50.037. Certificate o f commission. Upon commission o f  a notary 

public under this chapter, the lieutenant governor shall provide to the notary public a 

certificate o f commission indicating the commission and the dates o f the term o f the 

commission.

Sec. 44.50.038. Subsequent commissions. A  notary public whose term o f 

commission is ending may apply for a new notary public commission by submitting a 

new application under AS 44.50.031 and complying with the requirements o f this 

chapter. The 'ieutenant governor's approval o f a new application for a commission for 

a notary public without limitation under AS 44.50.010(a)(1) terminates an applicant's 

existing commission under that paragraph.

Sec. 44.50.039. Lim ited governmental notaries public. A  state, municipal, 

or federal employee commissioned as a notary public under AS 44.50.010(a)(2)

(1) is designated a limited governmental notary public;

(2) may perform notarial acts only in the conduct o f official 

government business; and

(3) may not charge or receive a fee or other consideration for notarial 

services provided under this chapter.

* Sec. 10 . AS 44.50.060 is amended to read:

Sec. 44.50.060. Duties. A  notary public shall
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(1) adm inister oaths and affirm ations [WHEN REQ UESTED , 

DEM AND ACCEPTANCE AND  PA YM EN T  OF FOREIGN AND IN LA N D  B IL LS  

OF EXC H AN G E , OR PRO M ISSO RY  NO TES , PROTEST THEM  FOR 

NONACCEPTANCE AND N O N PAYM EN T , AND  EX ER C ISE  TH E OTHER 

POW ERS AND  DUTIES THAT B Y  THE LAW  OF NATIONS AN D  ACCORD ING 

TO CO M M ERC IAL U SAGES , OR B Y  THE LAW S OF A N Y  O THER STATE, 

GO VERNM ENT , OR CO UNTRY , M A Y  B E  PERFO RM ED  B Y  N O TA R IES ];

(2) take the acknowledgment o f or proof o f execution o f [POWERS 

OF A TTO RN EY , M ORTGAGES, D EED S , G RAN TS , TRA N SFERS , AND  OTHER] 

instruments o f writing, and give a notarial certificate o f the proof or acknowledgment, 

included in [ENDORSED ON] or attached to the instrument; the notaria l certificate 

shall be signed by the notary public in the notary public's [NO TARY 'S] own 

handwriting [;

(3) TAKE  DEPOSITIONS AND  A FF ID A V IT S , AND  AD M IN ISTER  

OATHS AND  AFF IRM AT IO NS , IN  A L L  M ATTERS INC IDENT TO THE DUTIES 

OF THE O FFICE , OR TO BE  USED BEFO RE  A  COURT, JU D G E , O FF ICER , OR 

BOARD  IN  THE STATE; A  DEPO SIT IO N , A FF ID A V IT , OATH , OR 

AFF IRM AT IO N  SH ALL BE  S IGNED  B Y  THE N O TARY  IN  THE NO TARY 'S  

OWN HANDW RIT ING , AND THE N O T A R Y  SH ALL  ENDO RSE A FT ER  THE 

S IGNATURE THE DATE OF E XP IRA T IO N  OF THE NO TARY 'S  COMM ISSION].

* Sec. 1 1 .  AS 44.50 is amended by adding new sections to read:

Sec. 44.50.061. Prohibited acts. A  notary public may not

( ) violate state or federal law in the performance o f acts authorized by

this chapter;

(2) influence a person to enter into or avoid a transaction involving a 

notarial act by the notary public;

(3) affix the notary public's signature or seal on a notarial certificate 

that is incomplete;

(4) charge a fee for a notarial act unless a fee schedule has been 

provided to the signer before the performance o f  the notarial act;

(5) affix the notary public's offic ial seal to a document, unless the
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person who is to sign the document

(A) appears and signs the document before the notary public or, 

for an acknowledgment, appears and indicates to the notary public that the 

person voluntarily affixed the person's signature on the document for the 

purposes stated within the document;

(B) gives an oath or affirmation i f  required under law  or i f  the 

notarial certificate states that the document was signed under oath or 

affirmation; and

(C) is personally known to the notary public, produces 

government-issued identification containing the photograph and signature o f 

the person signing, or produces

(i) government-issued identification containing the 

signature o f the person signing, but without a photograph; and

(ii) another valid identification containing the 

photograph and signature o f the person signing;

(6) perform a notarial act i f  the notary public

(A) is a signer o f or named in the document that is to be

notarized; or

(B) will receive directly from a transaction connected with the 

notarial act a commission, fee, advantage, right, title, interest, cash, property, 

or other consideration exceeding in value the normal fee charged by the notary 

for the notarial act.

Sec. 44.50.062. O fficia l signature, (a) When performing a notarization, a 

notary public shall

( 1) sign in the notary public’s own handwriting, on the notarial 

certificate, exactly and only the name indicated on the notary public's commission 

certificate; a notary public may not sign through the use o f  a facsim ile stamp or an 

electronic or graphic printing method; and

(2) affix the official signature only at the time the notarial act is

performed.

(b) A notary public shall comply in a timely manner wdth a request by the
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lieutenant governor to supply a current sample o f the notary public's o fficial signature.

Sec. 44.50.063, O ffic ia l seal, (a) A  notary public shall keep an official seal, 

which is the exclusive property o f the notar)’ public, and shall ensure that another 

person does not possess or use the official seal.

(b) A  notary public's official seal

(1) must contain

(A) the notary public's name exactly as indicated on the notary

public's commission certificate;

(B) the words "Notary Public" and "State o f A laska"; and

(2) may be a circular form not over two inches in diameter or may be a 

rectangular form not more than one inch in width by two and one-half inches in 

length.

(c) When not in use, a notary public's official seal shall be kept in a secure 

area under the exclusive control o f the notary public.

(d) Within 10 days after a notary public's official seal is stolen or lost, the 

notary public shall provide the lieutenant governor with written notification o f the 

theft or loss.

(e) In order to avoid misuse, a notary public's offic ia l seal shall be destroyed 

or defaced

(1) upon the notary public's resignation or death;

(2) upon the revocation or termination by the lieutenant governor o f 

the notary public's commission; or

(3) when the notary public's term o f commission ends i f  the notary 

public has not received a new commission under this chapter.

Sec. 44.50.064. Seal impression or depiction, (a) A  sharp, legible, 

photographically reproducible impression or depiction o f a notary public's official seal 

shall be affixed

(1) on the notarial certificate o f each paper document notarized, near 

the notary public's offic ial signature; and

(2) only at the time the notarial act is performed.

(b) Illegible information within a seal impression or depiction may be typed or

WORK DRAFT WORK DRAFT 23-GS2022\
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printed legibly by the notary public adjacent to, but not within, the impression or 

depiction.

(c) .An embossed seal impression that is not photographically reproducible 

may be used in addition to, but not in place of, the seal impression or depiction 

required by (a) o f this section.

Sec. 44.50.065. Notary public's status notification , (a) Within 10  days after 

change o f a notary public's name, mailing address, or physical address, the notary 

public shall, on a fonn provided by the lieutenant governor, submit m itten notification 

o f the change, signed by the notary public.

(b) The lieutenant governor may require limited governmental notaries public 

commissioned under A S  44.50.010(a)(2) who change departmental or agency 

employers to submit written notification o f the change on a fonn provided by the 

lieutenant governor.

(c) A  notary public commissioned under AS 44.50.010(a)(1) reporting a name 

change shall submit to the lieutenant governor payment o f  the fee under A S  44.19.024 

for the issuance o f a replacement certificate o f  commission.

(d) A  notary public reporting a name change under (a) and (c) o f this section 

shall use the person's former name for the performance o f notarial acts until the person 

has

(1) provided written notification o f the name change to the surety for 

any bond required under A S  44.50.034;

(2) received a replacement certificate o f commission reflecting the 

name change from the lieutenant governor; and

(3) obtained a new seal reflecting the name change.

(e) The lieutenant governor may require a notary public to update the 

information required under AS 44.50.031, including the notary public's current 

notarized signature.

Sec. 44.50.066. Resignation, (a) To resign a commission, a notary public 

shall notify the lieutenant governor in writing o f  the resignation and the date that it is 

effective. The notary public shall sign the notification.

(b) A  notary public who does not any longer meet the requirements o f  this
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chapter to be a notary public shall immediately resign the commission.

Sec. 44.50.067. D iscip linary action. The lieutenant governor may suspend or 

revoke a notary public's commission or reprimand a notary public for good cause 

shown, including

(1) a ground on which an application for a commission may be denied;

(2) failure to comply with this chapter; and

(3) incompetence or misfeasance in carrying out the notary public's 

duties under this chapter.

Sec. 44.50.068. Complaint; hearing ; appeal, (a) A  person harmed by the 

actions o f a notary public may file a complaint with the lieutenant governor. The 

complaint shall be filed on a form prescribed by the lieutenant governor and shall be 

signed and verified by the person alleging misconduct on the part o f the notary public.

(b) I f  the lieutenant governor determines that the allegations in the complaint 

do not warrant formal disciplinary action, the lieutenant governor may decline lo act 

on the complaint or may advise the notary public o f the appropriate conduct and the 

applicable statutes and regulations governing the conduct. The lieutenant governor 

shall notify the complainant o f the determination.

(c) I f  the lieutenant governor determines that the complaint alleges sufficient 

facts to constitute good cause for disciplinary action, the lieutenant governor shall 

notify the notary public o f the filing o f the complaint and send a copy o f the complaint 

to the notary public. The notary public shall submit a written response to the 

complaint to the lieutenant governor within 20 days after the lieutenant governor sends 

the complaint. The lieutenant governor may extend the time for a notary public's 

response by up to 20 additional days. The lieutenant governor shall provide a copy o f 

the notary public's response to the complainant.

(d) The lieutenant governor shall review the complaint and the response to 

determine whether formal disciplinary action may be warranted. The lieutenant 

governor may determine that the allegations in the complaint do not Warrant formal 

disciplinary action, in which case the lieutenant governor may determine not lo take 

further action on the complaint or may determine to advise the notary public o f the 

appropriate conduct and the applicable statutes and regulations governing the conduct.

WORK DRAFT WORK DRAFT 23-GS2022U
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I f  the lieutenant governor determines that formal disciplinary action is not warranted, 

the lieutenant governor shall provide the complainant and the notary public with a 

written statement o f the basis for the determination.

(e) I f  the lieutenant governor finds that formal disciplinary action may be 

warranted, the lieutenant governor shall appoint an independent hearing officer to 

consider the complaint and the response, to provide the complainant and the notary 

public with an opportunity for a telephonic or in-person hearing before the hearing 

officer within a reasonable time after a hearing is requested, and to provide to the 

lieutenant governor a proposed decision, including proposed disciplinary action. The 

lieutenant governor may

(1) adopt the hearing officer's proposed decision in its entirety;

(2) adopt portions o f the proposed decision and modify the proposed 

disciplinary action;

(3) decide the case upon the record generated from the hearing; or

(4) refer the case to the same or another hearing officer to take 

additional evidence and decide the case upon the record generated from the hearing 

and the additional evidence.

(1) The lieutenant governor may delegate the powers under A S  44.50.067 and 

this section.

(g) An appeal from a decision o f the lieutenant governor under this section 

shall be in accordance with the procedures set out in AS 44.62 (Administrative 

Procedure Act).

See. 44.50.069. Regulations. The lieutenant governor may adopt regulations 

under AS 44.62 (Administrative Procedure Act) to carry out the purposes o f this 

chapter.

* See. 12 . AS 44.50 is amended by adding a new section to read:

Sec. 44.50.071. Confidentia lity , (a) An address, telephone number, and 

electronic mail address o f a notary public or an applicant that is submitted under 

A S 44.50.031 or 44.50.038 and that is designated by the notary public or applicant as 

personal and confidential shall be kept confidential. However, a notary public shall 

provide a nonconfidential address and telephone number at which the notary public
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| can be contacted.

(b) Compilations and data bases o f those addresses, telephone numbers, and 

electronic mail addresses o f  notaries public that are confidential under (a) o f this

j section shall be kept confidential, except that the lieutenant governor may disclose

compilations and data bases i f  the lieutenant governor determines that disclosure is in 

the public interest.

(c) A complaint filed under A S 44.50.068 shall be kept confidential unless the

lieutenant governor determines under AS 44.50.068(c) that the complaint alleges

sufficient facts to constitute good cause for disciplinary action.

* Sec. 13 . AS 44.50 is amended by adding a new section to read:

Sec. 44.50.200. Defin itions. In this chapter, unless the context otherwise 

requires,

(1) "notarial act" means any act that a notary public is authorized to 

perform under AS 09.63.120 or AS 44.50.060;

(2) "notary public" means a person commissioned to perform notarial 

acts under this chapter.

* Sec. 14 . AS 44.50.030, 44.50.040, 44.50.070, 44.50.0S0, 44.50.090, 44.50.100, 

44 .50 .110 , 44.50.120, 44.50.130, 44.50.140, 44.50.170, 44.50.180(c), and 44.50.190 are 

repealed.

* Sec. 15 . The uncodified law o f the State o f A laska is amended by adding a new section to 

read:

A PP L IC A B IL IT Y , (a) AS 44.50.010 . repealed and reenacted by sec. 7 o f this Act, 

and A S  44.50.031, 44.50.033, 44.50.035. 44.50.036. 44.50.037, and 44.50.039, enacted by 

sec. 9 o f this Act, do not apply to a notar}' public whose commission is in effect on the day 

before the effective date o f secs. 1 - 1 4  o f this Act until the notary public’s term o f office 

expires under former AS 44.50.030, the notar}' public resigns under A S  44.50.066, enacted by 

sec. 1 1  o f this Act, or the notary public's commission is revoked under A S  44.50.067, enacted 

by sec. 1 1  o f this Act.

(b) Notwithstanding (a) o f this section, if  a notary public whose commission is in 

effect on the day before the effective date o f  secs. 1 - 14 o f this Act has been incarcerated in a 

correctional facility for a felony conviction within 10 years before the notary public's term o f
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office expires under former A S 44.50.030, the lieutenant governor may take an action under 

A S  44.50.067, enacted by sec. 1 1  o f the Act, against the notary public.

* Sec. 16 . The uncodified law o f the State o f A laska is amended by adding a new section to 

read:

TRANSIT ION : REG ULAT IO NS . The lieutenant governor may proceed to adopt 

regulations necessary to implement the changes made by this Act. The regulations take effect 

under AS 44.62 (Administrative Procedure Act), but not before the effective date o f the 

respective statutory change.

* Sec. 17 . Section 16 o f this Act takes effect immediately under AS 0 1 . 1 0.070(c).

* Sec. 18. Except as provided in sec. 17  o f this Act, this Act takes effect Ju ly  1 , 2004.
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F rank  H . Murkow ski P.O. BOX I I JOOI 
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WWW.GOV.STATE.AK.US

G o v e r n o r

GOVERNORC*GOV. STATE. AK. US
s t a t e  o f  A l a s k a

o f f i c e  o f  t h e  G o v e r n o r  
J u n e a u

F e b ru a ry  4 , 2 0 0 4

The H o n o rab le  G ene T h e rr ia u lt 
P re s id e n t o f th e  S e n a te  
A lask a  S ta te  L eg is la tu re  
S ta te  C apito l, R oom  107 
J u n e a u ,  AIC 9 9 8 0 1 -1 1 8 2

D ear P re s id e n t T h e rr ia u lt:

U n d e r th e  a u th o r ity  o f a rd c le  III, s e c tio n  18, o f th e  A la sk a  C o n s ti tu tio n , I am  
tra n s m itt in g  a  bill re la tin g  to th e  a u th o r ity  to  ta k e  o a th s , a ff irm a tio n s , a n d  
ack n o w le d g e m en ts  in  th e  s ta te  to n o ta r ie s  p u b lic , a n d  to  fees for is su in g  ce r tif ic a te s  
w ith  th e  sea l o f th e  s ta te  affixed.

T he p r im a ry  p u rp o s e  of th e  bill is to  co m p re h en s iv e ly  u p d a te  AS 4 4 .5 0 , th e  
c h a p te r  th a t  go v ern s  n o ta r ie s  p u b lic , w h ich  in c lu d e s  a m o n g  its  p ro v is io n s  
q u a lific a tio n s  to b ecom e a  n o ta ry  p u b lic , d u tie s  of n o ta r ie s  p u b lic , a n d  liab ility  in  th e  
ev en t of m is c o n d u c t o r  neg lec t. AS 4 4 .5 0  h a s  n o t b e e n  co m p re h en s iv e ly  rev ised  
since  it w as  e n a c te d  in  1951. S ec tio n s  5 -1 3  o f th e  bill w o u ld  re p e a l o b so le te  
p ro v is io n s , u p d a te  a n tiq u a te d  lan g u ag e , a n d  a d d  n ew  p ro v is io n s  w h e re  n e ed e d . 
S im ilarly , s e c tio n s  2 -4  o f th e  bill w ould  u p d a te  s ta tu te s  in  AS 09 , th e  A la sk a  civil 
code, re la tin g  to n o ta r ie s ’ re sp o n sib ilitie s  w h e n  n o ta riz in g , verify ing, a n d  
ack n o w led g in g  signed  in s tru m e n ts .

In  a d d itio n , sec tio n  1 o f th e  bill w ou ld  co n fo rm  th e  o a th , a ffirm atio n , a n d  
ack n o w led g em en t s ta tu te  a t  AS 0 9 .6 3 .0 1 0  to  e x is tin g  law . S ec tio n  5 of th e  bill w ou ld  
u p d a te  a  s ta tu te  a u th o riz in g  the  L ie u te n a n t G o v ern o r to  co llec t fees for th e  is s u a n c e  
of c e r tif ic a te s  w ith  th e  sea l of th e  s ta te  affixed, in c re a s in g  th e  fee to  $5  p e r  ce rtifica te . 
S ection  14 o f  th e  bill p ro v id es  ap p licab ility  p ro v is io n s .

A m o re  d e ta iled  d e sc rip tio n  of th e  bill is  fo u n d  in  a  s e c tio n a l a n a ly s is  of th e  bill 
availab le  from  th e  office o f th e  L ie u te n a n t G overnor.

I u rg e  y o u r  p ro m p t a n d  favorab le  a c tio n  on  th is  m e a s u re .

S in ce re ly  y o u rs ,

F r a n k  H. M u rk o w sk i 
G o v ern o r

E n c l o s u r e
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Revision Date/Time (Note if correction);__________
Title An Act re la tin g  to o a th s , a ffirm ations

Fiscal Note Number: 1_______Bill Version: SB 302(S) Publish Date: 2/6/04
and  ackn ow led gm en ts

Dept. A ffec ted : OOG
[ r d u  _____________________________
C om ponen t O ffice o f the Lt. Governo r

Spon so r
R e q u e s te r

G overno r
R u le s C om ponen t No. 11

E x p e n d i t u r e s / R e v e n u e s
Note: A m oun ts do  not in c lu d e  in flation u n le s s  o th e rw ise  no ted be low .

(Thousands of Dollars)

O PERA T IN G  EXPEN D ITU RES FY  2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
P e rso n a l S e rv ic e s
T rave l
C on tractua l
S upp lie s
Equ ipm en t
Land & S tru c tu re s
G ran ts & C la im s
M isce lla n e o u s

TOTAL O PERA T IN G 0.0 0.0 0.0 0.0 0.0 0.0

CAP ITAL EXPEN D ITU R ES  | I

CHANGE IN R EV EN U ES  ( ) 8.7 8.7 8.7 8.7 8.7 8.7 |
FUND SO U RC E (T ho u sand s of D o llars)
1002 F ed e ra l R e ce ip ts
1003 GF M atch
1004 GF
1005 GF/Program  R ece ip ts
1037 GF/Mental Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (FY2004) c o s t : 0.0
M ark th is  b o x  (X) if  fu n d in g  fo r  th is  b i l l i s  in c lu d e d  in  th e  G o v e rn o r 's  FY 2005 b u d g e t  p ro p o sa l: I
PO S IT IO NS
Full-time
Part-time
Tem porary

ANALYS IS : (Attach a separata paqe i f  necessary)
The proposed fee changes for certificates from $2 to $5, as set out in Section 5 of the bill, will generate 
anticipated $8.7 in additional unrestricted revenues.

P repa red  by: L inda J. P e re z , D irector
D iv ision  A dm in is tra tive  S e rv ic e sApproved by: Lt. Governor Loren Lei nanAgency Office of the Lt. Governor

Phone  465-3876
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OFFICE OF THE

The Honorable Loren Leman 
Office of the Lieutenant Governor 
P.O. Box 110 0 15  
Juneau. AK 99811-0015

RE: Alaska Senate Bill 302

Dear Mr. Leman:

On behalf of the members of the United States Notary Association 
(USNA), I congratulate you and Governor Murkowski on your legislative 
initiative to comprehensively revise the chapter of the Alaska Statutes that 
governs Alaska notaries public, Title 44, Chapter 50 [AS 44.50].

USNA is strongly in favor of this notarial regulation in that it gives notaries 
clear and unambiguous direction for the performance of their official 
duties. This direction protects both the notary and the public from the 
serious consequences of unintended error. Since AS 44.50 has not been 
comprehensively revised since being enacted in 196 1, USNA gives its full 
support to Senate Bill 302 because the bill intends to repeal obsolete 
provisions, update antiquated language and add new provisions where 
they are needed.

USNA urges the Alaska Senate to take prompt and favorable action 
regarding this bill. If I can be of help to you in supporting this bill, please 
contact me at 800-587-2588 or usna@enotary.org.

I look forward to reporting on the successful passage of Senate Bill 302 in 
an upcoming issue of Notary Review.

For the Association,

March 5, 2004

Marc, IT. Aronson 
Prescient

A b o u t  t h e  U n ite d  S t a t e s  N o ta r y  A s s o c ia t io n
U SN A  is  a  m em b e r sh ip  o rg a n iz a t io n  d e d ic a te d  to th e  p ro fe s s io n a l d e v e lo p m e n t 
of n o ta r ie s  p u b lic  in a l l 50 s t a t e s  a n d  th e  D is tr ic t o f C o lu m b ia . U S N A ’s  g o a l is  to  
p ro v id e  n o ta r ie s  w ith  a c c u r a to , r e lia b le  in fo rm a tio n  a n d  h ig h  q u a li ty  p ro d u c ts  a n d  
s e r v ic e s ,

N o ta r ie s  jo in  U SN A  to  le a rn  a b o u t p ro p e r n o ta r ia l p ro c e d u r e s  a n d  th e  la w s , 
c u r re n t e v e n t s ,  a n d  c o m m o n  i s s u e s  a f fe c t in g  n o ta r ie s  in th e ir  s t a t e s  a n d  
n a t io n w id e . M e m b e r s  c a n  c a ll U SN A 's te le p h o n e  su p p o r t o r E-m ail th e ir  
q u e s t io n s .  M em b e r s  a ls o  r e c e iv e  a  s u b s c r ip t io n  to N o ta ry  R e v ie w , o u r 
b i-m on th ly  p u b lic a t io n , c o n ta in in g  n e w s  b r ie fs , e d u c a t io n a l a r t ic le s  a n d  
o th e r  in fo rm a tio n  o f in te re s t  to  n o ta r ie s . P:“r>o •,g l IV -nsv lvom u

15 222-i 92 i
pit 800 587  2688

fox: 800 707.7075

MAR 0 9 2004

lIEUTLHmivI UdvtKNOR

www.enolaiy.org

mailto:usna@enotary.org
http://www.enolaiy.org


OFFICE OF THE

P.O. Box 100600
Alaska Bankers Association

Anchorage, Alaska 99510-0600
FEB 1 7 2m

LIEUTENANT GOVERNOR
(907) 265-2920

February 17,2004

The Honorable Loren Leman 
Lieutenant Governor, State o f Alajka 
State Capitol, Third Floor 
Juneau, Alaska 99811

Re: HB 439

Dear Lt. Governor Leman:

The members o f the Alaska Bankers Association have had the opportunity to review 
House B ill 439, which addresses the responsibilities o f notaries public in the State o f 
Alaska. We have no opposition to the proposed changes to existing law and arc in 
support o f the legislation.

We appreciate the opportunity to review and comment on any proposed legislation that 
may impact the financial services industry.

Lisa J . Corrigan 
President
Alaska Bankers Association
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A m e r i c a n  S o c i e t y  o f  N o t a r i e s

ALL-STATES

Research and editing by Joanna L. Lilly and Jennifer Workman.
Layout by Laura Pichard-Murphy.

This information was compiled through, and is based on, notary websites and interviews with 

notary administration staff for each state. Any errors or omissions in data are unintentional. 

F' rther information can be obtained by contacting the state notary administrators’ office. 

Contact infonnation for each state is provided on pages 12-13 .

For her interesc and efforts in developing this resource for the 
National Association o f Secretaries o f State, we’d like to offer a special thanks 

to the Honorable Anne Petera, Virginia Secretary o f the Commonwealth 
and Chairperson o f the NASS Standing Committee on Notaries.



n o ta r y  P o p u la t io n  b y  S ta te  6 E le c t r o n ic  A p p lic a t io n s
1 '• ’ ^ ■ , iM 1 im \m i o r  . "
. - ’.I'OITI. VIIOS ; J;. : K.t: fll.INtiS

UCC Division 
Business Services 

UCC Division

ALASKA 11,800 Not yet Banking and Corporations Office
ARIZONA jm m m  H  MBM9 ^.ooo; fatyet, I Business Services
ARKANSAS Over 100,000 No UCC Division

-fe  ■-'• upcDivision
COLORADO 90,000-100,000 Not yet Division of Bus. Filings UCC Section

Commercial Recording Division
DELAWARE 10,000 No Corporations Division
B M M B M B M H W I  Es S S i»
FLORIDA 350.000 Yes Department of State, Division of Corporations

HAWAII 7,000 Not yetmmmi
ILLINOIS 184,000 Not yet Business Sei
i n M M M M M i  mmm mm
IOWA 50,000 Not yet Corporations Division

m ¥ ~ -  ■ uccdw**
KENTUCKY 80,000 (records kept 4 years only) No UCC Division
■ a n n t a B i n  ■  ■  i  ; r  : mssm ■ w  -  m m
MAINE m — ......................  No UCC Division

.., . ' Assessment And Taxation Department
MASSACHUSETTS 100,027 No Corporations Division

^  ■■ I M M l f M i  : No BushiessUceascs
MINNESOTA 83,000 Nommmmm ■ i m n i i K  m ?  m
ML '̂URl . 71,122 No
MONTâ : I ' ;• r- • : 183W>. ' ' 1  ?>M No " .:i::
NEBRASKA 22,000 No
NEVADA . I- M  iMj . 27,000 . [ , '.V- : . Notyet/ '
NEW HAMPSHIRE 25,000 No
NEWJBRSÊ . ■ |  : .,. ... . ' . ■ |  Notyet
NEW MEXICO 32,000 No _______________

■" .: No Division of Corporations UCC Unit
NORTH CAROLINA 196,000 Notyet UCC Division of SOS Office
NOWTl bAKilfA |  • . ; ; : . i l ‘574; No . ‘ ' Central Indexing
OHIO 85,000 No _
OKLAHOMA (: 2  :':;84,000 • • v ■ No
OREGON 45,000 Notyet

: 91,490 m .  ' • I  Notyet ;
RHODE ISLAND 47,860 No
SOUTH CARClUNIA 150;000<200,0p0V No :
SOUni DAKOTA 17,000 No

TEXAS 352,294 Notyet
UTAH i  '' ^  .: ; V ' 2 8 , 0 0 0 - •  ,No
VERMONT 20,000 Notyet
VIRGINIA :• ! .■'• 200,000 7 . 1 ' : Notyet

UCC Division 
UCC Division 
UCC Division 

Secretary of State Office 
UCCDlvision 
UCC Division 

. Division of Reveniie 
Secretary of State Office

WASHINGTON
:

WEST VIRGINIA 
WISCONSIN

75,000

Through each county 
Corporations Division 
Corporations Bureau 

UCC Division 
UCC Division 
UCC Division 

Secretary of State Office 
UCC Division

Division of Corporations & Commercial Code 
Division of Corporations 

State Corporation of Commercialization
. ..No UCC Office in the Department of Licensing at the

. i; Business and Profession Division
IA M  42,000 No .; . UCC Division
 ......   20,000 No Department of financial Institutions

WYOMING j . •' .-. V.-5.000 ;• . Notyet • , L Corporations Division
— Information not available.
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A p p o in t m e n t  P r o c e s s  -  Q u a li f ic a t io n s
.vrvi'i;

ALABAMA

AI'immmim; oiricru v̂  jitLMirvrs ttm covjminmos .

Individual county judges Varies by county — 18 years old; resident of AL and county commissioned in; 
must have notary bond at time of commissioning.

ARIZONA Secretary of State 18 years old; must be an AZ resident; minimum residency requirement varies.

z M m
CALIFORNIA

CONNECTICUT

Secretary of State 18 years old; legal resident of CA; successful completion of an approved
notary exam.

. - Secreiary^State: : i 8 yearso!d;dti2enofUS,-qusilifled.electorinCOjableloreadjthdwriteEnglish.

Secretary of Stale 18 years old; residence or employment in CT.

DELASARfc % I ’ :Secretary!of Slate ;r .V., 18yeareold; gobd character and reputation; a reasonable need for a.notary ; ..

DISTRICT of Office of the Secretary 18 years old; residence or employment in DC; letter explaining need included
COLUMBIA with application; three character references included with application.

IPL^aM -

iv<f -fl' . •'lilt *1II VJWS’K2- -W.I'!• ,' I '0 salti*.»U u ftc  
GEORGIA Clerk of Superior Court

in each county

W 1 I . :  :  : 18 .̂ S citizen and resident of IK.
IDAHO Secretary of Slate 18 years old; residence or employment in ED; able to read and write English;

No removal from office for misconduct or no conviction of a serious crime within the 
last 10 years.

INDIANA Secretary of State 18 years old; resident of IN.

M ,  „ w . . .  
'/..vJBwH-Si

Secretary erf State ; 18>yeafs.'old; residence or employment in IA; no revocation of commission or felony
'■■■■■ j'/tJ'-j £ x i 10years. ,

KANSAS Secretary of State 18 years old; resident of KS; or resident of bordering state and employed in KS.

LOUISIANA

MAINB  ̂{

Secretary of State 18 years old; resident of LA, in and for the parish in which applicant lives or 
works, provided that llte notary meets llie requirements established by each 
parish in which the notary applies.

Secretary of State ' ; , V 18 years old: resident of ME; arid k

J

1
J

]
H
J

]

]

]

2 • ASN All-States Notary Public Guide American Society of Notaries • 1 -800-522^3392



T erm  o f  O ff ic e  6  A p p o in tm e n t  F e e s
ri;inu>i oi l ier. • ^ jio iv iM rvi iiiiut

4 years $11-$15, varies by county

. COMMENTS . ..

Notaries are appointed by county judges in county of residence.

ir »•nI' dludiiCuli'.'uW I
4 years $25 to Secretary of State;

$18 to Clerk of Superior Court 
in county of residence

Jurisdiction is statewide, though notaries are commissioned in the 
county of residence.

4 years $100

H .

i

4 years

. . .  . .  . . . . . . . . .  . . , ,  . r •.

4yt®s.;. j -  >40 •
6 years $30

8 years

l;year(noa- 

4 yean

iy*»-
Ssfiass:
Lifetime

.rrstr 7years
' ■ • >> j *0 •'

$5

Notaries are noj considered public officers.

• ; $ 1 0 ' There are twotypes of notaries in KV: notaries statc-at-large and

Varies from parish to parish - up to $1,000, includes education and examination, state fees, background checks, 
bonding, filing with parish, etc. LA notaries are civil law notaries with more involved duties than common 
Law notaries, LA's requirements for notaries reflect this difference.
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A p p o in tm e n t  P r o c e s s  -  Q u a l i f ic a t io n s
m\ i i: : Ai'i'oivriSu (itiKxiu ltt;o1 niiVii vis loit <:p\nii.s\si'oV

MAKftANDj ' , • 'SecreUrtfofSttle ■ 18years old;ofgood diameter, integrity, and abilities; lh ‘e o rw o rk ln  MD.
MASSACHUSETTS Governor 18 years old

ĤgtOTWis;

MINNESOTA Governor 18 years old; resident of MN.

—  S I H H K S i  S H H H B  -
MISSOURI Secretary of State 18 jears old; registered voter of county of residence; able to read and write

English; no commission revoked during past 10 years.

‘ 18 >̂ are oldi mihn̂ uni ;tesldciicy of 1 yeat . 1  .
NEBRASKA Governor 19 years old; application is accompanied by petition signed by at least 25 voters

in county of residence.

M M 1  .-Secretar̂ bf State 18 years old; resident of NV; US citizen or resident alien; possession of civil rights.

NEW HAMPSHIRE Governor and Ex. Council 18 years old; resident of NH; 2 notaries and 1 registered voter must endorse
application; must complete State Police Records Check Form; cannot be 
a convicted felon.

NEW MEXICO Governor 18 years old; resident of NM; able to read and write English; no revocation of 
commission or felony convictions in the past 5 years.

NEW YORK, ; Secrettryxtf State 18 years old; residence or employment to NY; must pass written exam; and must
provide verification of good moral character. '

NORTH CAROLINA Secretary of State 18 years old; resident of NC or employed in NC; recommended by publicly elected 
official; completion of notary course approved by SOS.

OHIO Governor 18 years old; citizen of OH; or attorney of another state who is admitted to the 
practice ofiawinOH.

OKLAHOMA jr . Secretary of State- . 18 years old; citizen of the US; legal residence or employment in OK.

OREGON Secretary of Slate 18 years old; residence or employment in OR; able to read and write English;
be of good moral character; have no notary commission revoked in the preceding 
5 years; no felony conviction within the last 10 years.

RHODE ISLAND Governor Any qualified elector/resident of RI.

SOUH1 CAROLINA. tfijysfihpr fo#;-. ' 18 years old;noiLSt be a registered voter in SC; application must be endorsed by
■ I: . . cotmtydelegates. { . .uV"-; 2 . /  '

SOUTH DAKOTA Secretary of State
TENNESSEE

18 years old; citizen of US; no felony convictions.

:r.iVMJvm- ,. 
'■•.v

Governor •• 18 yeare old; dtlzen of US and resident ofTN; no felony convictions; elected by
, ; ; couflly l̂ lslafive body of county of residence. •

1
J

1
J

“1
J
"1
-J
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T e r m  o f  O ff ic e  6  A p p o in tm e n t  F e e s

muamamamm
Dept of Commerce oversees notary commissions. 

K'otarjes.areiiatcoasidered public officers. ■ 
Non-residents can be notaries in MO if they work in MO.

s s s i  ®§s ms i m m ■ m

$10

I - - r , . . I 1 « . •. • . . . . .  . . .  . x- .

Erst commissions yrs :$30($60 after July 18/2001) • ....

5 years $30

5 years Notaries apply in the counties they reside in through die local bar association.

,  • ! ‘ EM,4years,; |; $2 5

4 years $20

' i ll nv),“

4 years

■? 'a.- 
‘‘•v.iv-'

$80

*25. v \  . SC notaries are authorired to, perform marriage ceremonies.
• u i •• .i • aUT./i.tt flu f.'inw ■ L . .' *\t'» . *’ •

. 4 rv*iO
■ • ''
1 :
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i n  J ’ J ' 1 ;18j«uso;d; the stale at It

■beaUT. it; mustbeendot

' \ i*i»o i s ri \  t;-.c > i; i i c i ;i«* lu o n m iM i.M .s  iok com  m ism o v

A p p o in tm e n t  P r o c e s s  -  Q u a l i f ic a t io n s

TEXAS Secretary of State
<* •‘f.VMoy 1 tv:-:

4 i P !
^^Corporations and ' i 

CbmjMr^Code:; :

VERMONT Superior Court Assistant 
Judges

lltt i.nh  , .*.*

WASHINGTON DepL of Licensing Dir.

18 years old; resident of TX.

18 years old; resident of the state or an adjoining state and be regularly 
employed In or conduct business in Washington; read and write English; submission 
of complete application; must submit a $10,000 surety bond and application fee.

WISCONSIN Governor 18 years old; resident of the state.

f t  ' Secretary State 18 old) resident o f the stale, or nonresident7 _  *  ^ 7  ” *  ; J lW lU W iU V U I

.■r the state f o r m ic  _
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m T e r m  o f  O ff ic e  6  A p p o in tm e n t  f e e s
■  ' ii:» S io i- o ij- fc ii;  • v i’i ’o iv rM i- S i‘ n :r :,s* ;  c o m m ia t .s • •• '-V- |

c
r
I

4 years $21
•v..%«<*-%» i -'ZZ’?- , • .WFI' ÎWjr r̂w 'itfi !v’l : P‘’ iy. '-c -r ' ,J\  i • f, .*• - ' 1 

' > - >  . :• ■

*-— 

r

4 years $20 payable to comity

L

rL_
4 years $20

L

r
: ■ J  I  * M  ‘v  ' ' ■ ^  ■ ■=•!

L

c

4 years

! . - 4 : y ^ ^ k
| i . - . Krfi .Jl

$20

| B :

r
#

r\I

[
r
L

r

m
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n o t a r y  E x a m  6  C la s s  R e q u ir e m e n t s
b b m s b IAAM ; ci \ss
ALABAMA ! •v .No education orexamrequlred.
ALASKA X Exam Iii Alaska handbook
ARIZONA No education or exam required
ARKANSAS No education or exam required
CALIFORNIA X ■ '1 . : -. .• 1 ' . . - . Exam required for new and renewing notaries.
COLORADO No education or exam required
CONNECTICUT X T ' , - ■ " Exam is part of application.
DFIAWARE No education or exam required
d:.c. r . X . • * ; * • - Exam is oral and open-book test
FLORIDA X Class required for new notaries.
GEORGIA j • No education or exam required
HAWAII X Exam Is closed-book test.
IDAHO • ' i . " • . -** • i1 No education or exam required
ILLINOIS No education or exam required.
INDIANA j • * No education or exam required.
IOWA No education or exam required.
KANSAS '; j ' No education or exam required.
KENTUCKY No education or exam required.
LOUISIANA! x . ■ Training suggested
MAINE X Open book exam part of application.
MARYLAND 1. . . ' :-- No education or exam required
MASSACHUSETTS No education or exam required.
MICHIGAN t No education or exam required
MINNESOTA No education or exam required.
MISSISSIPPI No education or exam required.
MISSOURI No education or exam required.
MONTANA No education or exam required.
NEBRASKA No education or exam required.
NEVADA [• No education or exam required.
NEW HAMPSHIRE No education or exam required.
NEW JERSEY No education or exam required.
NEW MEXICO No education or exam required.
NEW YORK i . X Exam is closed-book test.
NORTH CAROLINA X X Training and exam are required prior to commission.
NORTH DAKiOTA No education or exam required.
OHIO X Tests are administered by the county. All exams 

are different and not every county Lssues an exam.
OKLAHOMA No education or exam requned.
OREGON X Exam is open-book test and part of application.
PENNSYLVANIA No education or exam required.
RHODE ISLAND No education or exam required.
SOUTH CAROLINA No education or exam required.
SOUTHDAKOTA No education or exam required.
TENNESSEE No education or exam required.
TEXAS No education or exam required.
UTAH X Training is encouraged, but not required.
VERMONT No education or exam required.
VIRGINIA | No education or exam required.
WASHINGTON No education or exam required.
WEST VIRGINIA No education or exam required.
WISCONSIN No education or exam required.
WYOMING i X Test in back of WY notary book is not mandatory,

X
X

8 • ASN All-States Notary Public Guide American Society of Notaries • 1 -800-512-3392
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S t a m p /E m b o s s e r  R e q u ir e m e n ts  6  F e e s
.SllMl'/liMISOSSjm:; Vi.I.ONUIII.K \OT\llV TAyhlAIKiK- f t - A ■■ .

AUBAMA
ALASKA {
ARIZONA
ARKANSAS
CALIFORNIA
COLORADO
CONNECTICUT
DELAWARE!
D.C
FLORIDA ;•
GEORGIA
HAWAII |
IDAHO
ILLINOIS !
INDIANA
IOWA
KANSAS
KENTUCKY i.
LOUISIANA
MAINE ;
MARYLAND
MASSACHUSETTS
MICHIGAN
MINNESOTA
MISSISSIPPI
MISSOURI
MONTANA
NEBRASKA
NEVADA
N. HAMPSHIRE
N. JERSEY
NEW MEXlOO
NEW YORK
N. CAROLINA
N. DAKOTA
OHIO
OKLAHOMA 
OREGON 
PENNSYLVANIA 
RHODE ISLAND 
S. CAROLINA 
S. DAKOTA 
TENNESSEE 
TEXAS 
UTAH 
VERMONT 
VIRGINIA 
WASHINGTON 
WEST VIRGINIA 
WISCONSIN 
WYOMING

Embosser
Stamp/Embosser
Stamp
Stamp/Embosser
Stamp
Stamp/Embosser

Stamp/Embosser
Embosser
Stamp
Stamp/Embosser
Stamp/Embosser
Stamp/Embosser
Stamp ,
Stamp/Embosser
Stamp/Embosser*
Stamp/Embosser

Stamp/Embosser

Stamp
Stamp/Embosser
Stamp/Embosser
Stamp/Embosser
Stamp
Stamp
Stamp/Embosser

Stamp/Embosser

Stamp/Embosser
Stamp/Embosser
Stamp/Embosser
Stamp/Embosser
Stamp
Stamp/Embosser

Stamp/Embosser
Stamp/Embosser
Stamp/Embosser
Stamp/Embosser

Stamp/Embosser
Stamp/Embosser
Stamp/Embosser
Stamp/Embosser

Maximum fee is $1.50 depending upon act performed.
Fees are left to the notary's discretion. State employed notaries cannot charge fees.
$ 2  is maximum fee.
$5  is maximum fee.
Maximum fee is $20 depending upon act performed.
$5 is maximum fee.
$5 is maximum fee.

1 $5  is maximum fee.
$2 is maximum fee. Government employed notaries cannot charge fees.
$ 10 is maximum fee per signature.
$4 is maximum fee.
Maximum fee Is $5 depending upon act performed.
$ 2  is maximum fee.
$1  is maximum fee.
$2 is maximum fee. Public official notaries cannot charge fees.
The statutory schedule of fees for notarial acts was repealed in 1989.
Not specified by law.
Maxim im fee is 50 cents depending upon ad performed.
Not specified bylaw.
Other than '$1.50 for each protest of a bill or note, fees are left to notary's discretion.
$2  is maximum fee.
$2 is maximum fee for protests. All other fees are left to the notary's discretion.
$ 2  is maximum fee.
$1 is maximum fee.
Fee range is $2 to $5.
Maximum fee is $2 depending upon act performed.
Maximum fee is $3.50 depending upon act pcrfoimed.
Maximum fee is $5 depending upon act performed. State employed notaries cannot charge fees. 
Maximum fee is $5 depending upon act performed.
$5  is maximum fee.
Maximum fee is $2 depending upon act performed.
Maximum fee Is $2 depending upon ad performed.
Maximum fee is $2 depending upon act performed.
$ 3  is maximum fee.

$ 5  is maximum fee.
Maximum fee is $2 depending upon act performed.
Maximum fee is 50 cents depending upon ad performed.
Maximum fee Is $5 depending upon ad perforr led.
Maximum fee is $2 depending upon act performed.
Maximum fee Is $1.50 depending upon act performed.
Maximum fee is $1 depending upon act performed.
$ 1 0  is maximum fee.
Maximum fee is $1.50 depending upon act performed.
Maximum fee is $ 6  depending upon act performed.
$ 5  is maximum fee.
Maximum fee is $2 depending upon act performed.
Maximum fee is $2 depending upon act performed.
Maximum fee Is $5 depending upon ad performed.
$ 2  is maximum fee.
Maximum fee is $1 depending upon ad performed.
$ 2  is maximum fee.

• New legislation enacted requiring use ofstamp or seal.
Website: www.notaries.org • American Society of Notaries ASN All-States Notary Public Guide • 9
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Bond & Recordbook Requirements/Penalties for Wrongdoing
Shu: ' KccoiumoOK itOM) • iu;S\i:m:s/vciiov

X $10,000 — Discipline done through probale office/local DA office.
ALASKA. Recommended $1,000 X- Complaini required in writing and verified by Atlorney General. An administrative hearing

c*n be followed by the suspension or revocation of commission.
X $5,000 X Attorney General determines whether commission is revoked or renewal is denied.

ALABAMA
ALASKA

•ill •j n

ARIZONA
ARKANSAS
•• •

CALIFORNIA 
COLORADO 
CONNECTICUT 
DELAWARE j:
D.C.

FLORIDA Recommended

■f*
. . .  :V>;rSrr I
X

;x
Recommended

* , -v’T ''* Ir *

GEORGIA 
HAWAII . ■! 
IDAHO 
ILLINOIS j 
INDIANA
IOWA I!,1
KANSAS 
KENTUCKY |f 
LOUISIANA 
MAINE |

Recommended $7,500* X. The complaint must be in writing to the staff attorney vvho has the power to revoke the
commission if necessity

$15,000 X Commission can be suspended or revoked, or application for commission can be denied.
None X Secretary of State'has the option to revoke commission.
None X A disciplinary heating is followed by reprimand, suspension, or revocation of commission.

•None X Complaints referred to Attorney General. Commission can be revoked.
$2,000 X A written complaint must be filed with the Notary Commission Section Chief who decides

what action lo take. The most severe action is revocation of commission.
$7,500 X Notary commissions can be suspended or revoked and the notary can be subject to fines

and/or criminal penalties.
None Each county handles disciplinary action.

$1,000 X Issues are solved verbally. State has the ability to revoke a commission but neter has.
$10,000 ------
$5,000 ------
$5,000

None

MARYLAND

Recommended

Recommended
X (Ofem hrtsS oOj)
Recommended
(kqfttd to «(()
X

$7,500 
Varies per county 

$5,000 
None

i

None

— There is a complaint form, but no official disciplinary procedure.
X State code encourages informal sealing of disciplinary issues. If that Is not possible, the 

commission is revoked.
X After review by an attorney, revocation of the commission is the ultimate penalty.

— Notaries are not governed by the stale. No bond required for attorneys.
— Complaints are made to and handled by the Attorney General.

MASSACHUSETTS Recommended 
MICHIGAN Recommended
MINNESOTA! —

— The notary receives a later of reprimand for the first act of wrongdoing. In the event of a 
second act of wrongdoing, the commission is revoked.

None — Complaints are referred to the Governor’s council.

i
MISSISSIPPI 
MISSOURI 
MONTANA 
NEBRASKA : 
NEVADA 
N. HAMPSHIRE 
N. JERSEY

X
X
Recommended
Recommended
X
X
X

NEW MEXICO XtrnxoicaoirKMoi)))

$10,000
None

$5,000
$10,000

$10,000**
$10,000
$10,000

None
None

.$500

X There is a hearing and possible revocation of commission.
X The Enforcement Division investigates. Penalties can include warnings, fines, suspension, or 

revocation of commission.
— Complaints are referred to Governor's office.
— Revocation must be done through Attorney General's office.
— Complaints are referred to county attorney.
X The commission can be revoked or in extreme cases mere are court hearings.
X Complaints must be in writing. If wrongdoing is found, penalties are issued.
X Commission can be revoked.
— The slate isn't involved in notary discipline. If a notary case goes through the court system, 

the state will be notified to revoke the commission.
Secretary of State has no authority to discipline notaries.

•Recent legislation passed Increasing bond from $4,000 lo $7,500.
•• Recent legislation passed Increasing bond from $5,000 to $10,000.
10 • A5N All-States Notary Public Guide American Society of Notaries • 1 -800-522-3392
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Bond 6 Recardbook Requirements/Penalties for Wrongdoing
I M M B .Ri.u:()HimooK ; i’$6 S‘i)'
NEW YORK — None X If a notary is accused of wrongdoing, he/she has the right to an administrative hearing 

before an administrative law judge,
N. CAROLINA

t .

—— None X Complaints must be received in writing. If wrongdoing Is found, the notary’s commission 
can be suspended or revoked, depending on the severity of the wrongful act.

N. DAKOTA Recommended 17,500 X A letter is written to the Attorney General who can then revoke the commission, reprimand 
(tefdfcfhaKmrrma.air) (he notary, or assess a fee.

OHIO | X None — Discipline/complaints are handled individually by each county.
OKLAHOMA X 11,000 — Complaints go through the court system.
OREGON i X : ' •> - ■ None

. '#*■*’ •
X Discipline alternatives indude a letter of advice, a warning, suspension, or revocation of the 

commission.
PENNSYLVANIA X 13,000 — Complaints are sent to the state prosecution office.
RHODE ISMND 1 ~ None — Complaints are referred to the local police.
S. CAROLINA — None — There is no policy unless the notary has done a false certification. In that case, the notary 

can be tried through the county and the commission can be revoked.
S. DAXOTA j Recommended 15,000 — Complaints are kept on file and commissions are revoked with a court order
TENNESSEE X 110,000 ------
TEXAS X 110,000 — Handled through the legal office.
UTAH 15,000 X Notary administrator and commissioning office have the authority to revoke, suspend, or 

deny a commission with cause. There is an administrative hearing process in place if a 
notary wishes to appeal a dedsion.

VERMONT
, *• i - * vTv. '“i

None — Secretary of Stale has no jurisdiction over notary discipline. Complaints must be made to 
assistant judge of the superior court.

VIRGINIA -- None X Notaries are penalized through reprimand, suspension, and revocation of their 
commissions.

WASHINGTON — 110,000 X Complaints are investigated and if wrongdoing is found the commission can he revoked.
WEST VIRGINIA — None — Due lo change in staff this process is being revised.
WISCONSIN | — $500 (none for attorneys) — Complaints are forwarded lo the Governor's office.
WYOMING Reconunended 1500 — Discipline is handled al die county level.

rL X Is required or applicable 
— Infonnation not available or on record

W ebsite : w w w .no tar ie s .org  • American Society of Notaries A SN  A ll-States N o ta ry  Public G u id e  • 11
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Contact Information
STAi'j:-: •:
ALABAMA
AUSKA 1; '
ARIZONA
ARKANSAS'
CALIFORNIA
COLORADO !
CONNECTICUT
DELAWARE
D.C
FLORIDA;

■ •
GEORGIA
HAWAII : - T
IDAHO
ILLINOIS
INDIANA
IOWA i; X
KANSAS
KNTUilY
LOUISIANA
MAINB
MARYLAND
MASSACHUSETTS
MiaflGAN
MINNESOTA
MISSlSSIP.i
MISSOURI'
MONIANA
NEBRASKA
NEVADA
N. HAMPSHIRE
N. JERSEY
NEW MEXICO
NEW YORK
N.CAROUNA
N.DAKOIA
OHIO
OKLAHOMA
OREGON.'
PENNSYLVANIA
RHODE ISLAND
S. CAROLINA
S. DAKOTA
TENNESSEE
TEXAS
UTAH
VERMONT
VIRGINIA
WASHINGTON

WEST VIRGINIA
WISCONSIN
WYOMING

(OM\(:V ('Eitsdv.
lane Ryals, Notary Rector 
Scott Clark, Notaty AMnistralor 
Connie Copeland, Director 
jClaudia Gounls, Businas Services Manager 
Alida Stewart, Manager 

|  jGerci Aadre«̂  Notary Puhtic 
Peter J. Barturca
.Veronica Holm is, Notaty Administrator 
Rosslyn Brown, Section Chief 
jmnifer Bcrtsch", Notary Education Coordinator 

: burte Canady ' | '
Mike Smith, Communications Director 
Ann Yuuiki, Legal .Assistant 
Debbie Farnsworth, Administrative Secretary 
jtfiristine Works,'NoUry Division Supervisor 
Pam Neff, Notary Public Deputy 
ftobBerulsen, Dircctorof Business Services 
Georgia Lott, Notary Administrator

Cynthia Cotten, Administrative Specialist 
ilmothy R Poulin, Notary Public Officer 
Debbie Elliott, Notary Public Officer 
Fiances Gould, Director 
Elena Beasley, Manager 
Julie Leliliauser, licensing Analyst 
Nan Ainsworth, Records Analyst 
jlrenda Rieke, Division Director 
lisa Thompson, Notary Compliance Specialist 
Debbie Pester; IXXVNotary Administrator 
Laura ’Bra" Ethridge, Notary Division Officer 

. Notary Divfekin 
Monica Jakovitz, Notary Supervisor 
feterC Garcia, Director 
Daniel E. Shapiro, Assistant Director 
0ayle P. Holder; Administrator 
Mary Feist, Supervisor 
landra Costa; Commission Clerk 
Mary Anne Walts, Notary Supervisor 
tom Wrosch, Notary Public Supervisor 
Robin Cole, Notary Administrator 
Justine Santoro Almeida, Notary Supervisor 
J. Spencer Hewitt, Notary Clerk 
KeaWarne, Notary Clerk - 
Darlene Lawrence, Notary Supervisor 
Charlene Kramer, Supervisor < •
Fran Fish, Notary Public Administraior 
Kaihren Watters, Nottry.Supenisor 
Michelle Ford, Notary Specialist 
Jon Donnellan, Management Sendee Manager 
Unda Mead, Program Manager 
Catherine Frerotte, Executive Assistant 
Mirjorie Ulman, Administrator 
Jeri MeJsness, Documents Registrar

Office of the Secretary of Stale, PO Box 5616, Montgomery, AL 36103-5616 
Office oftheLieulâ tX̂ eTiKir, POBoxllOOÎ Junesuj, AK99811-00015 
Notary Section, '.700 West Washington, 7* Floor, State Capitol Executive Tower, Phoenix, AZ 85007 
Office of the Secretary of State, Corporations DMsion, State Capilol, Lille Rock, AR 72201-1094 
Notary Public Section, PO Box 942877, Sacramento, CA 94277-0001 
Office of the Secretary of Stale, 1560 Broadway, Suite 200, Denver; CO 80202 
Notary Public Unit, 30 Trinity Street, Hartford, CT 06106 
Office of the Secretary of Stale, 401 Federal Street, Suite 3, Dover, DE 19901 
Notary Commission & Authentication Section, 4414* St, Room 1C-090, Washington, DC 20001 

- Office of the Governor, Notary Section, The Capilol, Rm 2009, Tallahassee, R 32399-0001 
Notary Commissionsand tatffi calionsSection, Dept of State, State Capitol, Rm 1801,Tallahassee, R32399-0001 
Georgia Superior Court, Clerks’ Cooperative Authority, 1875 Century Blvd., Suite 100, Atlanta, GA 30345 
Department of Attorney General, 425 Queen Street, Honolulu,TO 96813 
Office of the Secretary of State, Box 83720,3olse, ID 83720-0080 
Index Department, ! 11 East Monroe Street, Springfield, H 62756 
Notaiy Department, State House, Rm 201, Indianapolis, IN 46204 
Corporations Division, Lucas Office Building, l*Fk»r, Des Moines, IA 50319 
Office of the Secretary of State, First Floor Memorial Hall, 120 SW10* Ave., Topeka, KS 66612-1594 
The Notaiy Public Division,' Office of the Secretary of State, PO Box 821, Frankfort, KY 40602-0821 
Notaiy Division, PO Box 94124, Baton Rouge, LA 70804
Bureau of Corporations, Elections & Commissions, 101 Stale House Station, Augusta, ME 04333-0101
Notaiy Division, Office of the Secretary of Sate, Slate House, Annapolis, MD 21401
Notary Section, Office of ihe Secretary of the Commonwealth, One Ashburton Place, Rm 1719, Boston, MA 02108
Office of the Great Seal, 717 West Allegan St., Lansing, MI 48918
Licensing Division, 85 7* Place East, Suite 600, Si. Paul, MN 55101-3165
Enforcement/Regulation Notaries, PO Box 136, Jackson, MS 39205 or 202 N. Congress St., Jackson, MS 39201
Commissions Division, PO Box 784, Jefferson City, MO 65102-0784
Office of the Secretaty of State, State Capitol, PO Box 20281, Helena, MT 59620
Notaiy Division, PO Box 95104, Lincoln, NE 68509
Office of the Secretary of State, 101N. Carson Street, Suite 3, Carson City, NV 89701
Office of the Secretary of State, State House, Rm 204,107 North Main Street, Concord, NH 03301
Division of Revenue, Notary Public Unit, PO Box 452, Trenlon, NJ 08625
Office of the Sec. of Stale, Stale Capitol, Suite 420, Santa Fe, NM 87503
Licensing and Services Division, Department of State, 84 Holland Ave., Albany, NY' 12208-3490
The Notary Public Section, Dept of the Sec of State, PO Box 29622, Raleigh, NC 27626-0622
Admin. 4 Uc. Div., Office of the Secretary of State, 600 East Boulevard Ave., Dept 108, Bismark, ND 58505-0500
Office of the Governor, 77 S. IPgb Street, 19* Floor, Columbus, OH 43215
Notaiy Public Department 231X3 N. Lincoln Blvd., Suite 101, Oklahoma City, OK 73105
Office of tbe Secretary of State, 255 Capitol St NE, Suite 151, Salem, OR 97310-1327
Bureau of Commissions, Elections & Legislation, 303II. Office Building, Harrisburg, PA 17120
Notary Division, 100 North Main Street, Providence, RI02903-1335
Notary Public Division, PO Box 11350, Columbia, SC 29211
Notary Public Division, 500 East Capitol Rm 204, Pierre, SD 57501-5077
Office of the Secretary of State, 312 Eighth Ave. North, 6* Floor, William R. Snodgrass Tower, Nashville, TN 37243
Notary Public Unit Secretary of State, PO Box 13315, Austin, IX 78711 -3375
Div. of Corporations and Commercial Code, 160 E. 300 South, Salt Lake City, UT 84114
Office of the Secretary of Stale, 26 Terrace Street, Drawer 09, Montpelier, VT 05609-1101
Notary Public Division, PO Box 1795, Richmond, VA 232181795
Dept, of Licensing, PO Box 9027, Olympia, WA 98507

Office of the Secretary of State, State Capitol, Suite 157-K, Charleston, WV 25305-0775 
Gov’t Records Division, Office of Sec. of Stale, Notaiy Records, PO Box 7848, Madison, WI53707 
Office of the Secretary of Stale, Slate Capitol, Cheyenne, WY 82002

]
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COMMITTEE
MEMBERS

S e n a t o r  S e e k i n s ,  
C h a i rm a n  
R o o m  125 
465-2.27

S e n a t o r  T h e r r i a u l t  
R o o m  107 
465-4797

S e n a t o r  O g a n  
R o o m  103 
465-3878

S e n a t o r  E l l i s  
R o o m  9 

465-3704

S e n a t o r  F r e n c h  
R o o m  504 
465-3892

MEMORANDUM

Date: February 19 , 2004

To: Members o f  Senate Judiciary Committee

From: Senator Ralph Seekins, Chairman 
Judiciary Committee

Re: SB  307

In your packet you w ill find a “ D”  version o f  the bill and a 
Judiciary CS notated as version “H ” . The only difference 
between the two versions can be found on page one, line seven 
where “ AS 43.53.050”  has been changed to correctly read 
“ AS 45.53.050” .



2/17/04

A l a s k a  S t a t e  S e n a t e

#
Session:
S la te  Capitol
Juneau, A laska 99801-1182 
(907) 465-2327 
(907)465-5241 Fax

Interim:
119 N. Cushman, Suite 201 

Fairbanks, A laska 99701 
(907)456-8161 

Ser.a to r_Ra lph_Seekins@ leg is.sta te .ak ,us

S e n a to r  R a lp h  S e e k in s
District D

Senate Bill 307

A n  A c t  R e la t in g  to th e  am o u n t  o f  b o n d  r e q u ir e d  to  s t a y  e x e c u t io n  o f  a 
ju d g m e n t  in v o lv in g  a s ig n a t o r y  to th e  to b a c c o  p r o d u c t  M a s t e r  S e t t le m e n t

A g r e e m e n t

S en a te  B i l l  307 w ou ld  im p o se  a  $25  m illio n  lim it on  the su p ersed ea s  bond  that 
M S A  s ig n a to r ie s , su c c e s so r s , and a f f i l ia te s  m ust post to s tay  the e x e cu t io n  o f  a 
ju d gm en t in  A la s k a .

1 .  T h e  sch ed u le  o f  M S A  p aym en ts h as the state o f  A la s k a  r e c e iv in g  
$ 2 4 ,9 12 ,9 6 7  in 2004 .

2 . T o ta l p aym en ts  acc ru in g  to the state o f  A la s k a  from  1998  to the end 
o f  the M S A  sch edu le  in 2025 am oun t to $668 ,903 ,056 .

3 . T o ta l p aym en ts  n a t io nw id e  am oun t to $ 19 5 ,9 18 ,6 7 5 ,9 2 0 .

3 Statements

1 .  T h e  M S A  requ ire s annual p aym en ts  be m ad e to a ll 50 states as w e ll as 
U .S . p o s se s s io n s  and territo ries .

2 . T w e n ty - s ix  sta tes h ave  en acted  lim its  on the s iz e  o f  app ea l b ond s in 
re co gn it io n  o f  the threat these b ond s p la c e  on the reven u e  stream s 
requ ired  b y  the M S A .

3 . T h e  p ropo sed  le g is la t io n  w il l not a f fe c t  a  p la in t i f f s  r igh t to re co v e r  
d am ag e s  uphe ld  on  app ea l.

3 Facts

2/17/04



A l a s k a  S t a t e  S e n a t e

Jbession:
Slate Capilol
Juneau, A laska 99801-1162 
(907) 465-2327 
(907)465-5241 Fax

Interim:
119 N, Cushman, Suite 201 

Fairbanks, A laska 99701 
(907)456-8161 

Senato r_Ra lph_Seek ins@ leg is.sta te .ak .us

SENATE JUDICIARY COMMITTEE
S e n a t o r  R a lp h  S e e k in s , C h a irm a n

Senate B ill 307 Sponsor Statement
An Act Relating to the amount o f bond required to stay execution o f a judgment involving 

a signatory to the tobacco product M aster Settlement Agreement

The Tobacco Master Settlement Agreement (“ M SA ” ) delivers millions o f  dollars in revenues 
annually to A laska and 45 other participatory states. However, the continued receipt o f these 
funds is threatened by the huge judgments that have been awarded against the tobacco companies 
that are funding the settlement. Defendants facing large judgments almost always have a right to 
appeal them. And in many cases their appeals are successful, cither in terms o f obtaining a 
reduced judgment or in overturning the judgment entirely.

But in order to stay the execution o f a money judgment on appeal, a defendant must post a 
supersedeas (appeal) bond which, in the diminishing number o f states that do not have limits on 
appeal bonds, usually equals the amount o f the judgment. In A laska, the bond required is 
ordinarily the amount o f  the judgment remaining unsatisfied, plus appeal costs and interest.

Senate B ill 307 would impose a $25 million limit on the supersedeas bond that M SA  signatories, 
successors, and affiliates must post to stay the execution o f a judgment in A laska. This bond 
limit would not change any other aspect o f the 'aw . It does not change the rules by which the trial 
is conducted. It does not affect who ultimately wins or loses the lawsuit. A.nd it does not affect 
the rights o f  plaintiffs to recover fully the damages to which they are entitled i f  the judgment is 
upheld on appeal.

Plaintiffs are also protected by the provision in the proposed legislation that allows the court to 
require a bond amount up to the value o f the judgment i f  the appellant is dissipating its assets to 
avoid paying a judgment. SB  307 thus would not injure plaintiffs in any way, and it would 
protect the state by ensuring that it w ill continue to receive its M SA  payments while the tobacco 
companies fu lly appeal an adverse judgment.

In this instance A laska w ill jo in 26 other states which have passed legislation or amended court 
rules to limit the size o f the required appeal bond in cases involving large judgments. B y  joining 
these states we promote our collective interest with respect to preserving the revenue stream 
mandated by the Master Settlement Agreement.

mailto:Senator_Ralph_Seekins@legis.state.ak.us
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CS F O R  SEN A T E  B IL L  NO . 307(JUD)

IN THE LEG ISLA T U R E  OF THE STATE OF A L A SK A

TW ENTY-TH IRD  LEG ISLATU RE - SECOND SESSION

BY  T H E  S E N A T E  J U D IC IA R Y  C O M M IT T E E

O ffe re d :
R e fe r re d :

S pon so r(s) : S E N A T E  J U D IC IA R Y  C O M M IT T E E

A B IL L  

F O R  AN  A C T  E N T IT L E D  

"A n  Act relating to the amount o f the bond required to stay execution o f a judgm en t in 

civil litigation involv ing a signatory , a successor o f a s ignatory , or an a ffilia te  o f a 

signatory to the tobacco product M aster Settlement Agreem ent during an appeal; 

amending Rules 204 and 205, A laska  Rules o f Appellate Procedure ; and provid ing for 

an effective date ."

B E  IT  EN A C TED  B Y  T H E  L E G IS L A T U R E  O F T H E  ST A T E  O F  A L A S K A :

* Section 1 . AS 45.53 is amended by adding a new section to read:

Sec. 45.53.050. Stays pending appeal in civil cases, (a) Except as provided 

in (b) o f this section, in order to secure and protect the money to be received as a result 

o f  the Master Settlement Agreement, in civil litigation under any legal theory 

involving a signatory, a successor o f a signatory, or an affiliate o f a signatory to the 

Master Settlement Agreement, the supersedeas bond to be furnished in order to stay 

the execution ol'the judgment during the entire course o f  appellate review shall be set

-1-
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in accordance with applicable laws or court rules, except that the total bond that is 

required o f all appellants collectively may not exceed $25,000,000, regardless o f the 

value o f the judgment.

(b) I f  an appellee proves by a preponderance o f the evidence that an appellant 

is dissipating assets outside the ordinary course o f business to avoid the payment o f a 

judgment, a court may require the appellant to post a bond in an amount up to the full 

amount o f the judgment.

* Sec. 2. The uncodified law o f the State o f A laska is amended by adding a new section to 

read:

IND IRECT  COURT RU LE AM ENDM ENT . AS 45.53.050, added by sec. 1 o f this 

Act, has the effect o f  changing Rules 204 and 205, A laska Rules o f Appellate Procedure, by 

limiting the court's discretion to determine the amount o f  a supersedeas bond in certain cases.

* Sec. 3. The uncodified law o f the State o f A laska is amended by adding a new section lo 

read:

A P P L IC A B IL IT Y . This Act applies to all cases pending on or filed on or after the 

effective date o f  this Act.

* See. 4. The uncodified law o f the State o f A laska is amended by adding a new section to 

read:

CO ND IT IO NAL EFFECT . AS 45.53.050, added by sec. 1 o f this Act, takes effect 

only i f  sec. 2 o f this Act receives the two-thirds majority vote o f each house required by art. 

V , sec. 15 , Constitution o f the State o f  Alaska.

* Sec. 5. This Act takes effect immediately under AS 0 1 . 10.070(c).

C S S B  307(JUD) -2-
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January 16,2004

Alaska Should Join O ther States 
To L im it The Size O f Appeal Bonds and P rotect Its 

Tobacco Settlement Revenues

The Tobacco Master Settlement Agreement (“M SA”) is vitally important to Alaska and to the 45 other states who are parties to the settlement. It delivers millions of dollars in revenues to Alaska annually, and it will continue to do so for years to come. It also delivers real benefits to the state through its non-monetary provisions, which restrict advertising by participating (but not by non-participating) manufacturers and are designed to help reduce youth smoking.Yet the continued receipt of these funds is threatened by litigation against the tobacco companies that are funding the settlement. The ability of the tobacco companies to meet their obligations under the M SA ultimately depends upon their financial viability. It may seem far­fetched to worry about the financial viability o f tobacco companies, but the litigation onslaught they are currently facing presents a real risk to their ability to make M SA payments.This memorandum explains what Alaska can do to minimize that risk and protect the state’s ongoing receipt of M SA money.
A. The Enormous Litigation Risks Confronting The MSA Signatories Threaten 

Alaska’s M aster Settlement Agreement RevenuesWithin the last several years, the tobacco companies have faced gargantuan judgments.In 2000, the Engle class action in Florida resulted in a verdict of $145 billion, which was reversed on appeal in May 2003. In California, two individual suits resulted in verdicts of $28 billion and $3 billion respectively, although both of these verdicts were reduced by the trial judge. In March 2003, a judge in the case of Price v. Philip Morris in Illinois ordered one tobacco company to pay compensatory damages of $7.1 billion and punitive damages of $3 billion in a class action. This decision is currently being appealed.As the Engle case demonstrates, many extraordinarily large verdicts are reduced or overturned on appeal. In order for a verdict to be overturned, however, a defendant must be able to appeal and do so while remaining in business. The problem is that in most states, a defendant must post an appeal bond at least equal to the size of the judgment in order to stay the execution o f the judgment during the appeal. In Alaska, the bond required to stay the execution of a money judgment is ordinarily the amount of the judgment remaining unsatisfied, plus appeal costs and interest.1 But Alaska courts are permitted to set the bond in a different amount or to order alternate security for good cause shown — meaning that judges may theoretically set the bond at any amount they deem appropriate, even if that amount exceeds the total judgment2
1 Alaska R. App. P. 204(d).

Id.

DC: 1173982-1



I f  a defendant cannot afford to post an appeal bond in the amount set by the court, a plaintiff could potentially seize the defendant’s bank accounts, or its manufacturing facilities, or any property located anywhere that the plaintiff can find, even though the defendant may be in the middle o f an appeal. In order to stop the plaintiff from taking its assets during the appeal, the defendant may have no alternative other than to file for bankruptcy, which carries with it an automatic stay o f the debtor’s obligation to pay its creditors.However, a stay in bankruptcy is indiscriminate: while it would allow tobacco companies subject to huge judgments to appeal while the stay is in place without fear that plaintiffs could seize their assets; it would also prevent the companies from making their payments to Alaska and the other states under the M SA. This potential problem has been most vividly demonstrated by the ongoing Price case in Illinois. In March 2003, the judge in that case set the appeal bond at $12 billion -- an amount that the company coild not possibly have posted.3 If the company had been forced to post such a large bond, it most likely would not have been able to continue to make the billions of dollars in payments that it owes under the M SA.Because o f concern about this disastrous result, 37 state attorneys general (including Alaska’s) and the National Conference o f State Legislatures petitioned the Price court to allow a lower bond to be posted so that M SA payments would not be jeopardized. The bond was eventually lowered to $6.8 billion, but even this reduced amount would bankrupt many companies.As the Price case demonstrates, the state has a vital interest in ensuring tobacco companies can appeal massive judgments in Alaska by posting a bond under state law, rather than being forced into bankruptcy.
B. O ther States Have Recognized The Risks That Litigation Against MSA Signatories 

Pose To Their Continued Receipt O f Tobacco Settlement Funds, And They Have 
Enacted Appeal Bond CapsIncreasingly, states have become aware of the potential consequences of high appeal bonds and have imposed reasonable limits on the size of these bonds. In 2000, legislators in Florida became concerned because the Engle class action against the tobacco companies was proceeding in that state. It was estimated that the punitive damages awarded in the case could be so large that these companies could not afford to post a bond, thereby forcing the companies to seek a stay from the bankruptcy court. While legislators had no particular sympathy for tobacco companies, they recognized that these companies, like every defendant, are at least entitled to a full and fair appeal, and they also recognized that Florida and every other state might lose an important income stream from the M SA payments if  the companies were driven out o f business. Thus, the legislature enacted a cap on the size of the appeal bond that would have to be posted with regard to the punitive damages aspect of any judgment The cap limited appeal bonds to the

“Confidential Talks Continue on $12 Billion Bond Issue in Light Cigarette C'.ass Action,” 
Mealey’s Litigation Report: Tobacco (Apr. 14,2003).
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lower of the punitive damages judgment plus twice the statutory rate o f interest, ten percent of a defendant’s net worth, or $100 million.4As noted above, the jury in Enele eventually awarded the plaintiffs $145 billion in punitive damages. Under Florida’s previous appeal bond rules, the defendants would have had to post an $181 billion bond to appeal this judgment, which would have bankrupted auy company or group o f companies. But because the legislature had passed the appeal bond cap, the tobacco companies were able to post a much lower bond and appeal the verdict. Their appeal was ultimately successful: on May 21,2003, a Florida appeals court decertified the Engle class and set aside the jury’s decision in the case. In an emphatic opinion, the court ruled that the class action approach for Engle was completely improper. But if  the legislature had not acted to limit the appeal bond prior to the trial court’s judgment in Engle, the previous bonding requirement would have bankrupted the entire industry, thrown thousands of people out o f work, and deprived each state o f its tobacco settlement revenues.Florida did not act alone. Twenty-five other states have also enacted limits on the size of appeal bonds, two o f them by court rule and the rest through legislation. Five other states (Connecticut, Maine, Massachusetts, New Hampshire and Vermont) automatically stay a judgment upon the filing of a notice of appeal. As a result, over half o f the states currently limit the appeal bond requirement. The approaches taken by the states have differed somewhat, as summarized below.In the year 2000, along with Florida, four other states enacted limits on the size of appeal bonds.5 These states were Kentucky ($100 million limit) and Georgia, North Carolina and Virginia ($25 million limits). In each o f these states, the limit applied only to the bond for the punitive damages portion of a judgment. Each o f these states was concerned that i f  the Florida legislature did not act, the Florida plaintiffs might seek to seize tobacco company assets in these other states. Thus, these states limited the size of bonds for judgments entered by courts within their states, and further provided that if  a plaintiff with an out-of-state judgment came to their state to collect on that judgment, the defendant could stop the plaintiff until the appeal was completed by posting the bond required in that state. These states were worried that the tobacco settlement proceeds might be threatened before an appeal could ever be completed, and they were also worried about the jobs that could be lost in their states if  the tobacco companies were put out o f business before they could appeal.In 2001 Louisiana, Nevada, Oklahoma and West Virginia passed legislation that limited the size o f the appeal bond that signatories o f the Master Settlement Agreement would have to post to appeal a damages verdict of any kind, be it compensatory or punitive damages.6 Again,
4 Fla. Stat. § 768.733 (2002).

Florida (Fla. Stat. § 768.733), Georgia (Ga. Code Ann. § 5-6-46), Kentucky (Ky. Rev. Stat. Ann.
§ 205.1), North Carolina (N.C. Gen. Stat. § 1-289), and Virginia (Va. Code Ann. § 8.01-676.1 J.) each 
passed legislation in 2000.

Louisiana (La. Rev. Stat. Ann. § 98.6), Nevada (Nev. Rev. Stat. § 20.035.1); Oklahoma (Okla.
Stat. Ann. tit. 12 § 990.4 B.S); and West Virginia (W. Va. Code § 4-11A-4).
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a primary motivating factor for these states was their financial interest in ensuring that settlement proceeds under the state tobacco settlement were not threatened because of an inability of the tobacco companies to appeal a judgment. The Oklahoma appeal bond cap was $25 million; the caps in Nevada and Louisiana were $50 million; and West Virginia's cap was $100 million for punitive damages and $100 million for compensatory damages.As these states were doing their work, the Mississippi Supreme Court amended its court rules, which govern appeal bonds in that state, to limit the bond that a defendant o f any kind would have to post to stay a punitive damages judgment while it appeals.7 The amount of the limit in Mississippi was the lower of $100 million, 125 percent o f the punitive damages award, or 10 percent o f the defendant’s net worth.In 2002 three states enacted limits on the size of appeal bonds. Ohio adopted a $50 million limit,8 while Indiana and Michigan9 adopted a $25 million limit. These bond limitations were not tied in any way to tobacco companies or to the M SA. Rather, in each state, the limit that was adopted applies to damages of all kinds, including the costs a defendant might incur to pay for equitable relief, and it applies to any kind of defendant.In 2003 Arkansas, California, Colorado, Idaho, Kansas, Missouri, New Jersey, Oregon, Pennsylvania, South Dakota, Tennessee, Texas and Wisconsin adopted appeal bond caps. The Arkansas, Colorado, Tennessee, Texas and Wisconsin statutes apply to all litigants in civil litigation regardless of legal theory. The other states’ laws are more limited in scope. Idaho’s $1 million cap, for example, applies to all litigants in civil litigation but covers only the punitive damages portion o f the appeal. The Kansas cap applies to appellants who are signatories or s uccessors o f signatories to the tobacco Master Settlement Agreement; California, Missouri,New Jersey, Oregon and Pennsylvania extend this application to also include affiliates of signatories to the tobacco Master Settlement Agreement. The amounts of the caps enacted in these states range from $25 million to $100 million.11 In addition, the South Dakota Supreme Court amended its court rules to limit the bond required to stay the execution of a judgment during an appeal to $25 million.12 Lastly, North Carolina and Florida broadened their existing
Mississippi Rule of Appellate Procedure 8.

8 Ohio Rev. Code Ann. § 2505.09 (2002).

9 Ind. Code Ann. § 34-49-5-3 (2002); Mich. Comp. Laws. Ann. § 600.2607(1) (2002).

10 Ark. Code § 16-55-214 (2003); Cal. Health & Safety Code § 104558 (2003); Colo. Rev. Stat. 13- 
16-125 (2003); Idaho Comp. Stat. Ann. § 13-202 (2003); 2003 Kan. Sess. Laws 110 (not yet codified);
Mo. Rev. Stat. § 512.085 (2003); 2003 N.J. Laws 195 (not yet codified); 2003 Or. Laws 804 (not yet 
codified); 2003 Penn. Laws 55 (not yet codified); Tenn. Code § 27-1-124 (2003); Tex. Civ. Proc. & Rem. 
Code § 52.006(b) (2003); 2003 Wis. Laws 105 (notyet codified).

Arkansas, Colorado, Kansas and Texas agreed to cap their appeal bonds at $25 million, while 
Missouri and New Jersey set their caps at $50 million. Tennessee set its cap al $75 million. The 
Pennsylvania and Wisconsin bills capped bonds at $100 million, and California and Oregon each set a cap 
of $150 million.

12 S .D .C .L . 15-26A-26.
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statutes in 2003 to limit the appeal bond for money judgments under any legal theory, not just punitive damages.Like these other states, the Alaska legislature should act to solve the problems caused by high appeal bonds immediately. While some states have passed broader measures that apply to any defendant in any kind o f litigation, a bill limiting the appeal bond in cases involving signatories, successors o f signatories, or affiliates of signatories to the M SA would be sufficient to solve the most problematic aspects of Alaska’s current law. The legislature, in its role as the protector of the state’s finances, has the authority to adopt such a measure,13 which L  important not only for Alaska, but also for all other states who are relying on the continued stream of tobacco revenues for vital public projects.
C. The Appeal Bond Limitation Laws Provide No Substantive Legal Protections To A

Tobacco Company In Litigation, But They Do Protect PlaintiffsA key point for each of the states discussed above is that, in limiting the bond, none of them changed their substantive law in any way. Bond limitation laws only ensure that defendints can fully exercise their right to an appeal without going into bankruptcy or being forced to settle with the plaintiffs. So, for example, had the tobacco companies lost their appeal in the Engle case in Florida, they would have had to pay the full amount o f the judgment.Nothing in the bond limitation statute passed in Florida would have prevented that In addition, virtually all o f the laws passed in each state allow a judge to require a much larger bond if  it is shown that a defendant is dissipating its assets to avoid a judgment. Thus, plaintiffs are protected under these bills in two ways: because the amount of the appeal bond even as limited is large in and o f itself, and because in a case where the defendant is misbehaving, the court may require a larger bond.Alaska should adopt legislation limiting the size of appeal bonds that M SA signatories, suca ssors and affiliates must post to $25 million, regardless of the value o f tho judgment. Plaintiffs would be protected by the large but limited bond that is required and by the provision in the bill allowing a judge to require a higher bond if  a defendant is improperly dissipating assets. A defendant’s right to appeal would also be fully protected, by mandating a large but not impossibly high appeal bond. And Alaska and the other states would be protected, by ensuring
Although Article IV, section 15 of the Alaska constitution gives the Supreme Court primary 

authority over rules that affect court procedure, the Court upholds legislative enactments if the main 
subject of the statute is substantive with only an incidental effect on procedure. See, e.g.. Ware v. City of 
Anchorage. 439 P.2d 793, 794 (Alaska 1968Xupholding statute requiring a non-resident plaintiff to 
provide security for the costs of litigation). An important part of the inquiry into whether the statute is 
substantive or procedural is “whether the rule or statute under scrutiny is more closely related to the 
concerns that led to the establishment of judicial rule making power, or to matters of public policy 
properly within the sphere of elected representatives.” Nolan v. Sea Airmotive. 627 P.2d 1035, 1042-43 
(Alaska 1987). Since the purpose of the appeal bond cap is to “secure and protect the monies to be 
received as a result of the Master Settlement Agreement,” which is a substantive goal clearly within the 
purview of elected representatives, the legislature has the power to enact this statute.



that the M SA signatories can fully appeal an adverse judgment, thereby avoiding the necessity of seeking a stay in the bankruptcy court This, in turn, will benefit Alaska and its citizens by preserving the uninterrupted flow o f tobacco settlement revenues.
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ENACTED APPEAL BOND LEGISLATION
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Bill
Number

o Daje 
Approved

•To Whom Limits 
 ̂ Apply

Amoun t of Appeal 
•>Boiui Limit

Scope of Appeal BoiUL 
; Limit .

California A 1752 8/9/2003 Master Settlement 
Agreement 
signatories, 
successors, and 
affiliates

The lesser of 100% 
of the judgment or 
$150,000,000

Applies to all judgments 
in civil litigation 
regardless of legal 
theory

Colorado HB 1366 5/20/2003 All litigants $25,000,000 Applies to all judgments 
in civil litigation 
regardless of legal 
theory

Florida HB 1721 

SB 2826

5/9/2000 

6/10/2003

AH litigants in class 
actions

Master Settlement 
Agreement 
signatories, 
successors, and 
affiliates

$100,000,000

$100,000,000

As passed in 2000, 
applied to judgments for 
non-compensatory 
damages. Broadened in 
2003 to apply to all 
money judgments under 
any legal theory

^Georgia HB 1346 3/30/2000 All litigants $25,000,000 Applies to punitive 
damages only

Idaho HB 92 3/26/2003 All litigants $1,000,000 Applies to punitive 
damages only

Indiana HB 1204 3/14/2002 All litigants $25,000,000 Applies to all judgments 
in civil litigation 
regardless of legal 
theory

Kansas SB 64 4/21/2003 Master Settlement 
Agreement signatories 
and their successors

$25,000,000 Applies to all judgments 
in civil litigation 
regardless of legal 
theory

Kentucky SB 316 3/29/2000 All litigants $100,000,000 Applies to punitive 
damages portion of a 
judgment

Notes
* Created by court rule rather than legislation.


