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(5) may disclose to avictim or to the victim’s insurance
company information, including copies of reports, as necessary for

civil litigation or insurance claims pursued by or against the victim.”



AMENDMENTA”"N 3

OFFERED INTHE SENATE

TO: CSSB 170(JUD) (WORK DRAFT 23-GS1024\H)

Page 11, following line 29:
Insert the following:

“(3) “higher-level felony” means an unclassified or a class A
felony;

(4) “lower-level felony” means a class B or a class C felony.”

Page 12, lines 23 and 24:
Following “applies:”: Delete all material and insert the following:

“a higher-level felony, a lower-level felony, or a misdemeanor.”



AMENDMENT TO CSSB 170 (JUD) Work Draft 3/8/2004 c / > <.

Delete Page 15, line 31 to page 16, lines 1-3
Insert in its place:

(s) In aprosecution under (a) of this section, a person may introduce
evidence of having consumed alcohol before operating or driving the motor
vehicle, aircraft or watercraft, to rebut or explain the results of a chemical test, but
it is not a defense that the chemical test did not measure the blood alcohol at the
time of the operating or driving.

Add a new section and renumber other sections accordingly:
*Sec. . AS 28.35.030(a) is amended to read:

@ A person commits the crime of driving while under the influence of an

alcoholic beverage, inhalant, or controlled substance if the person operates or
drives amotor vehicle or operates an aircraft or a watercraft

(1) while under the influence of an alcoholic beverage, intoxicating
liquor, inhalant, or any controlled substance ;

(2) if [WHEN], as determined by a chemical test taken within four
hours after the alleged offense was committed, there is 0.08 percent or more by
weight of alcohol in the person’s blood or 80 milligrams or more of alcohol per
100 milliliters of blood, or if [WHEN] there is 0.08 grams or more of alcohol per

210 liters of the person’s breath; or
(3) while the person is under the combined influence of an alcoholic
beverage, an intoxicating liquor, an inhalant, or [AND] acontrolled substance.



AMENDMENT#

OFFERED IN THE SENATE BY Senator Hollis French

TO: CSSB 170 (JUD) (WORK DRAFT 23-GS1024\H)

1 Page 12, Lines 22-24

2 Following “finding”: Delete all material, as shown below

3 (i) If the court finds that the witness has a valid claim of privilege, it
4 shall advise the prosecution of that finding [AND INFORM THE

5 PROSECUTION OF THE CATEGORY OF OFFENSE TO WHICH THE

6 PRIVILEGE APPLIES: AN UNCLASSIFIED FELONY, A CLASS A

7 FELONY, A CLASS B FELONY, A CLASS C FELONY, OR A

8 MISDEMEANOR],

9

10  Pages 11 and 12
1 Rescind passage of amendment #3, adopted 3/24
12

13



AMENDMENT

OFFERED INTHE SENATE
TO: CSSB 170(JUD) (23-GS1024\H)
Page

Delete all material and insert:

“* Sec. 32. AS 47.12.310(c) is amended to read:

(c) A state or municipal law enforcement agency

(1) shall disclose information regarding a case that is needed by the person or
agency charged with making a preliminary investigation for the information of the court
under this chapter;

(2) may disclose to the public information regarding a criminal offense in whicn a
minor is a suspect, victim, or witness if the minor is not identified by the disclosure;

(3) may disclose to school officials information regarding a case as may be
necessary to protect the safety of school students and staff or to enable the school to
nrovide appropriate counseling and supportive services to meet the needs of a minor
about whom information is disclosed;

(4) and, under department regulations, a state or municipal agency or
authorized employee may disclose to the public information regarding a case as may be
necessary to protect the safety of the public; and

(5) may disclose to a victim or to the victim’s insurance company information,

including copies of reports, as necessary for civil litigation or insurance claims pursued

by or against the victim.”
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CS FOR SENATE BILL NO. 170(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

ABILL
FOR AN ACT ENTITLED
"An Act relating to murder in the second degree, the justification of defense of self or
others, immunity from prosecution, sentencing, probation, discretionary parole, and the
right to representation in certain criminal proceedings; relating to violation of a
mstodian's duty; relating to sexual abuse of a minor; relating to release of agency
ecords, upon request, concerning an adjudication of a sexual offense; relating to local
>ptions regarding alcoholic beverages, the offense of furnishing or deliver}’ of alcoholic
leverages to a person under 21 years of age, and forfeiture of property used in, and
noney or other items of value used in financial transactions derived from, violation of
ertain laws relating to alcoholic beverages; relating to assault by means of a dangerous
istrument; relating to operating or driving a motor vehicle, aircraft, or watercraft
hile under the influence of an alcoholic beverage, inhalant, or controlled substance, to

le refusal to submit to a chemical test, and to the presumptions concerning the
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chemical analysis of breath or blood; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.11.010(c) is amended to read:

() Unless a municipality or established village has adopted a more
restrictive local option under AS 04.11.491(5), in [IN] a criminal prosecution for

possession of alcoholic beverages for sale in violation of (a) of this section, the fact

that a person
(1) possessed more than 12 liters of distilled spirits, 24 liters or more

of wine, or 12 gallons or more of malt beverages in an area where the s:Je of alcoholic
beverages is restricted or prohibited under AS 04.11.491 creates a piesumption that
the person possessed the alcoholic beverages for sale®

(2) sends, transports, or brings more than 12 liters of distilled
spirits, 24 liters or more of wine, or 12 gallons or more of malt beverages to an
area where the sale of alcoholic beverages is restricted or prohibited under
AS 04.11.491 creates a presumption that the person sent, transported, or brought
the alcoholic beverages for sale in the area.

* Sec. 2. AS 04.11.010 is amended by adding a new subsection to read:
(d) In this section,

(1) "bring™ has the meaning given in AS 04.11.499;

(2) "send" has the meaning given in AS 04.11.499;

(3) "transport” has the meaning given in AS 04.11.499.

* Sec. 3. AS 04.11.150(g) is amended to read:

(9) If a shipment is to an area that has restricted the sale of alcoholic
beverages under AS 04.11.491(a)(1), (2), or (3) or (b)(1) or (2), a package store
licensee, agent, or employee may not ship to a purchaser more than 10 and one-half
liters of distilled spirits, 24 liters or more of wine, or 12 gallons or more of malt
beverages in a calendar month, or a lower amount of distilled spirits, wine, or malt
beverages if the municipality or established village has adopted the lower amount
by local option under AS 04.11.491(q).

* Sec. 4. AS 04.11.491 is amended by adding a new subsection to re”.J:

CSSB 170(JUD) -2-
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9) If a municipality or established village has adopted a local option under
@(@2), (2), (3), or (4), or (b)(1), (2), or (3) of this section, the municipality or
established village, as part of tine local option question or questions placed before the
voters, may

(1) adopt an amount of alcoholic beverages that may be imported that
is less than the amounts set out in AS 04.11.150(qg);

(2) adopt an amount of alcoholic beverages that would give rise to a
presumption that the person possessed the alcoholic beverages for sale; th : amounts
adopted under this paragraph may be lower than those set out in AS 04.11.010(c).

*Sec. 5. AS 04.11.508(b) is amended to read:
(b) If the perimeter of an established village determined under (a) of this
section includes any area that is

(1) within a municipality nof L /

(A) that has adopted a local option, the local option adopted

by the municipality applies in the overlapping area:

(B) the local option adopted bv the established village does

not apply in the overlapping area;
(2) within the perimeter of another established village and, if the

other established village has

(A) also adopted a local option under AS 04.11.491, the
local option of the established village that is less restrictive applies in the
overlapping area;

(B) not adopted a local option under AS 04.11.491, the local
option docs not apply in the overlapping area [OR WITHIN THE
PERIMETER OF ANOTHER ESTABLISHED VILLAGE, THE
PERIMETER DESCRIBED UNDER (a) OF THIS SECTION IS LIMITED
TO AN AREA THAT INCLUDES ONLY THE ESTABLISHED VILLAGE],

* Sec. 6. AS 04.11.508(c) is amended to read:
(©) If the board determines that the perimeter of an established village as

provided under (a) and (b) of this section does not accurately reflect the perimeter of

the established village, the board may establish the perimeter of the established village

-3- CSSB 170(JUD)
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and the areas of overlapping perimeter described t ider (b) of this section for

purposes of applying a local option selected under this chapter.

*Sec. 7. AS 04.16.051(d) is amended to read:
(d) A p ;rson acting with criminal negligence who violates this section is guilty

ofaclass C felony if
(1) within the five years preceding the violation, the person has been

previously convicted under
(A) this section; or
(B) a law or ordinance of this or another jurisdiction with

elements substantially similar to this section; [OR]
(2) the person who receives the alcoholic beverage negligently causes
serious physical injury to or the death of another person while under the influence of

the alcoholic beverage received in violation of this section; in this paragraph,
(A) "negligently” means acting with civil negligence; and

(B)  "serious physical injury” has the meaning given in

AS 11.81.900; or
(3) the violation occurs within the boundaries of a municipality or

the perimeter of an established village that has adopted a local option under

AS 04.11.491.

* Sec. 8. AS 04.16.220(a) is amended to read:

(@) The following are subject to forfeiture:
(1) alcoholic beverages manufactured, sold, offered for sale or

possessed for sale, bartered or exchanged for goods and services in this state in
violation of AS 04.11.010; alcoholic beverages possessed, stocked, warehoused, or
otherwise stored in violation of AS 04.21.060; alcoholic beverages sold, or offered for
sale in violation of a local option adopted under AS 04.11.491; alcoholic beverages

transported into the state and sold to persons not licensed under this chapter in

violation of AS 04.16.170(b);
(2) materials and equipment used in the manufacture, sale, offering for

sale, possession for sale, barter or exchange of alcoholic beverages for goods and

services in this state in violation of AS 04.11.010; materials and equipment used in tire

4-
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stocking, warehousing, or storage of alcoholic beverages in violation of AS 04.21.060;
materials and equipment used in the sale or offering for sale of an alcoholic beverage
in an a ea in violation of a local option adopted under AS 04.11.491;

(3) aircraft, vehicles, or vessels used to transport, or facilitate the
transportation of

(A) alcoholic beverages manufactured, sold, offered for sale or
possessed for sale, bartered or exchanged for goods and services in this state in
violation of AS 04.11.010;

(B) property stocked, warehoused, or otherwise stored in
violation of AS 04.21.060;

(C) alcoholic beverages imported into a municipality or
established village in violation of AS 04.11.499;

(4) alcoholic beverages found on licensed premises that do not bear
federal excise stamps if excise stamps are required under federal law;

(5) alcoholic beverages, materials or equipment used in violation of
AS 04.16.175j.

(6) money, securities, negotiable instruments, or other things of
value used in financial transactions derived from activity prohibited under
AS 04.11.010 or in violation of a local option adopted under AS 04.11.491.

*Sec. 9. AS 04.16 20." A is amended to read:

(e) The owner of property subject to forfeiture under (a) or (i) of this
is entitled to relief from the forfeiture in the nature of remission of the forfeiture ifain
an action under (d) of this section the owner shows that the owner

(1) was not a party to the violation®
(2) [AND] had no actual knowledge or reasonable cause to believe
that the property was used or was to be used in violation of the law; and
(3) had no actual knowledge or reasonable cause to believe that the
person committing the violation had
(A) acriminal record for violating this title; or

fB) committed other violations of this title.

* Sec. 10. AS 04.16.220(f) is amended to read:

-5- CSSB 170(JUD)
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)] A person other than the owner holding, or the assignee of, a lien, mortgage,
conditional sales contract on, or the right to possession to property subject to forfeiture
under (a) or (i) of this section is entitled to relief from the forfeiture in the nature of
remission of the forfeiture ifain an action under (d) of this section the person shows

that tire person
01 was not a party to the violation subjecting the property to

forfeiture,!
(2) [AND] had no actual knowledge or reasonable cause to believe

that the property was [USED OR WAS] to be used in violation of the law; and
(3) had no actual knowledge or reasonable cause to believe that the
person committing the violation had
(A) a criminal record for violating this title; or
(B) committed other violations of this title.

*Sec. 11. AS 04.16.220 is amended by adding new subsections to read:
Q) Upon conviction for a violation of AS 04.11.010 or 04.11.499, if an

aircraft, vehicle, or watercraft is subject to forfeiture under (a) of this section, the court
shall, subject to remission to innocent parties under this section,
(1) order the forfeiture of an aircraft to the state;
(2) order the forfeiture of a vehicle or watercraft if
(A) the defendant has a prior felony conviction for a violation
of AS 11.41 or a similar law in anotherjurisdiction;
(B) the defendant is on felony probation or parole;
(C) the defendant has a prior conviction for violating

AS 04.11.010 or 04.11.499; or
(D) the quantity of alcohol transported in violation of this title

was twice the presumptive amounts in AS 04.11.010(c).
(1) Notwithstanding (i) of this section, a court is not required to order the

forfeiture of a vehicle or watercraft if the court determines that

(1) the vehicle or watercraft is the sole means of transportation for a

family residing in a village;
(2) the court may impose conditions that will prevent the defendant's

-6
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use of the vehicle or watercraft; and
(3) either

(A) a member of the family would be entitled to remission
under this section if the family member were an owner of or held a security
interest in the vehicle or watercraft; or

(B) if a member of the family would not be entitled to
remission, the family member was unable as a practical matter to stop the
violation making the vehicle or watercraft subject to forfeiture.

(k) When forfeiting property under (a), (d), or (i) of this section, a court may
award to a municipal law enforcement agency that participated ii: the arrest or
conviction of the defendant, the seizure of property, or the identification of property
for seizure, (1) the property if the property is worth $5,000 or less and is not money or
some other thing that is divisible, or (2) up to 75 percent of the property or the value of
the property if the property is worth more than $5,000 or is money or some other thing
that is divisible. In determining the percentage a municipal law enforcement agency
may receive under this subsection, the court shall consider the municipal law
enforcement agency's total involvement in the case relative to the involvement of the

state.
(/) In this section, "village" means a community of fewer than 1,000 persons

located offthe interconnected state road system.

*Sec. 12. AS 09.50.020(a) is amended to read:
(@) A person who is guilty of contempt is punishable by a fine of not more

than $300 or by imprisonment for not more than six months. However, when the
contempt is one mentioned in AS 09.50.010(3) - (12), or in an action before a
magistrate, the person is punishable by a fine of not more than $100 unless it appears
that a right or remedy of a party to an action or proceeding was defeated or prejudiced
by the contempt, in which case the penalty shall be as prescribed for contempts
described in AS 09.50.010(1) and [,] (2) [, AND (13)].

*See. 13. AS 11.41.110(a) is amended to read:

(@) A person commits the crime of murder in the second degree if

(1) with intent to cause serious physical injury to another person or

-7- CSSB 170(JUD)
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knowing that the conduct is substantially certain to cause death or serious physical
injury to another person, the person causes the death of any person;

(2) the person knowingly engages in conduct that results in the death
of another person under circumstances manifesting an extreme indifference to the
value of human ;"fe;

(3) under circumstances not amounting to murder in the first degree
under AS 11.41.100(a)(3), while acting either alone or with one or more persons, the
person commits or attempts to commit arson in the first degree, kidnapping, sexual
assault in the first degree, sexual assault in the second degree, sexual abuse ofa minor
in the first degree, sexual abuse of a minor in the second degree, burglary in the first
degree, escape in the first or second degree, robbery in any degree, or misconduct
involving a controlled substance under AS 11.71.010(a), 11.71.020(a), 11.71.030(a)(1)
or (2), or 11.71.040(a)(1) or (2) and, in the course of or in furtherance of that crime or
in immediate flight from that crime, any person causes the death of a person [OTHER
THAN ONE OF THE PARTICIPANTS];

(4) acting with a criminal street gang, the person commits or attempts
to commit a crime that is a felony and, in the course of or in furtherance of that crime
or in immediate flight from that crime, any person causes the death of a person

[OTHER THAN ONE OF THE PARTICIPANTS]; or
(5) the person with criminal negligence causes the death of a child

under the age of 16, and the person has been previously convicted of a crime involving

a child under the age of 16 that was
(A) afelony violation of AS 11.41,

(B) in violation of a law or ordinance in another jurisdiction

with elements similar to a felony under AS 11.41; or

(C) an attempt, a solicitation, or a conspiracy to commit a

crime listed in (A) or (B) of this paragraph.

*Sec. 14. AS 11.41.220(a) is amended to read:

(@) A person commits the crime of assault in the third degree if that person

(1) recklessly
(A) places another person in fear of imminent serious physical

CSSB 170(JUD) -8-
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injury by means of a dangerous instrument;
(B) causes physical injv «to another person by means of a

dangerous instrument; or
(C) while being 18 years of age or older
(i) causes physical injury to a child under 10 years of
age and the injury reasonably requires medical treatment;
(if) causes physical injury to a child under 10 years of
age on more than one occasion;

(2) with intent to place another person in fear of death or serious
physical injury to the person or the person's family member makes repeated threats to
cause death or serious physical injury to another person; [OR]

(3) while being 18 years of age or older, knowingly causes physical
injury to a child under 16 years of age but at least 10 years of age and the injury
reasonably requires medical treatment; or

(4) with criminal negligence causes serious physical injury to
another person bv means of a dangerous instrument.

*Sec. 15. AS 11.41.438(a) is amended to read:
@) An offender commits the crime of sexual abuse of a minor in the tiJrd
degree if

(1) being under 16 years of age, the offender engages in sexual
penetration with a person who is under 13 years of age and at least three years
younger than the offender;

(2) being 16 years of age or older, the offender engages in sexual
contact with a person who is 13, 14, or 15 years of age and at least three years younger
than the offender; or

(3) [(2)] being 18 years of age or older, the offender engages in sexual
penetration with a person who is 16 or 17 years of age and at least three years younger
than the offender, and the offender occupies a position of authority in relation to the
victim.

*Sec. 16. AS 11.41.440(a) is amended to read:
(@) An offender commits the crime of sexual abuse of a minor in the fourth

9 CSSB 170(JUD)
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degree if
(1) being under 16 years of age, the offender engages in [SEXUAL

PENETRATION OR] sexual contact with a person who is under 13 years of age and

at least three years younger than the offender; or
(2) being 18 years of age or older, the offender engages in sexual

contact with a person who is 16 or 17 years of age and at least tliree years younger
than the offender, and the offender occupies a position of authority in relation to the
victim.
* Sec. 17. AS 11.56 is amended by adding a new section to read: o
Sec. 11.56.758. Violation of custodian's duty, (a) A person commits the g te tet

crime of violation of custodian's duty if the person'Tails, when acting as a custodian
appointed by the court for a released person under AS 12.30, to report immediately as
directed by the court that the person released has violated a condition of release.

(b) Violation of custodian's duty is
(1) a class A misdemeanor if the released person is charged with a

felony;
(2) a class B misdemeanor if the released person is charged with a
misdemeanor.

* Sec. 18. AS 11.81.330(a) is amended to read:
@) A person may use nondeadly force upon another when and to the extent the

peison reasonably believes it is necessary for self defense against what the person
reasonably believes to be the use of unlawful force by the other, unless

(1) the force involved was the product of mutual combat not

authorized by law;
(2) the person claiming the defense of justification provoked the

other's conduct with intent to cause physical injury to the other; [OR]
(3) the person claiming the defense of justification was the initial

aggressor; or
f4) the person clinming the defense of justification was, at the time

the force w'as used,

(A) acting alone or with others to further the criminal

SSB 170(JUD) -10-
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objectives of one or more other persons; or
(B) a participant in a transaction or purported transaction

or in immediate flight from a transaction or purported transaction in

violation of AS 11.71.

*Sec. 19. AS 11.81 is amended by adding a new section to read:
SecCi-iiU-345. Defense of self and others. A courtjnay-instrnct the jury

about the justification descrT5ed~~m--AS - 11.81.340 if the court, sitting
without ajury. finds_that4liereTssome plausible evidencS'to-wgmmt a reasonable jury
to findAli~elements of the justification.

*Sec. 20. AS 12.50.101(a) is amended to read:

@) Ifa witness refuses* on the basis of the privilege against self-incrimination*

to testify or provide other information in a criminal proceeding before or ancillary to a
court or grand jury of this state, and a judge issues an order under (b) of this section,
the witness may not refuse to comply with the order on the basis of the privilege
against self-incrimination. If the witness fully complies with the order, the witness
may not be prosecuted for an offense about which the witness is compelled to
testify- [NO TESTIMONY OR OTHER INFORMATION COMPELLED UNDER
THE ORDER, OR INFORMATION DIRECTLY OR INDIRECTLY DERIVED
FROM THAT TESTIMONY OR OTHER INFORMATION, MAY BE USED
AGAINST THE WITNESS IN A CRIMINAL CASE], except in a prosecution based
on peijury, giving a false statement [,] or otherwise knowingly providing false
information, or hindering prosecution.
*Sec. 21. AS 12.50.101(e) is amended to read:
(e) In [AS USED IN] this section,

Ol "other information” means books, papers, documents, records,

recordings, or other similar material®

(2) "proffer" means a written or oral statement by the attorney for

the witness, stating the attorney's good faith belief of the substance of the

witness's testimony or other information.
*Sec. 22. AS 12.50.101 is amended by adding new subsections to read:
(f) If a witness refuses, or there is reason to believe the witness will refuse, to

-11- CSSB 170(JUD)
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testify or provide other information based on the privilege against self-incrimination,
and if the attorney general or the attorney general's designee has not applied for an
order under (b) of this section, the court shall inform the witness of the right to be
represented by an attorney, and that an attorney will be appointed for the witness if the
witness qualifies for counsel under AS 18.85. The court shall recess the proceeding to
allow the witness to consult with the attorney for the witness.

(g) If the attorney general or the attorney general's designee declines to seek
an order under (b) of this section after the witness has had an opportunity to consult
with an attorney, and the witness continues to refuse to testify or provide other
information, the court shall hold a hearing to determine the validity cf the claim of
privilege by the witness. The hearing shall be in camera.

(h) At the hearing under (g) of this section, the attorney for the witness, in the
form of a proffer, shall describe the testimony or other information that the witness
claims is privileged. The proffer must include a description of how the testimony or
other information could connect the witness with a crime. The proffer is privileged
and inadmissible for any other purpose. If the proffer establishes a factual basis that
there is a real or substantial danger that the testimony or other information to be
compelled would support a conviction or would furnish a link in the chain of evidence
leading to conviction for a crime, the court may find that the witness has a valid claim
of privilege.

(i) If the court finds that the witness has a valid claim of privilege, it shall
advise the prosecution of that finding and inform the prosecution of the category of

offense to which the privilege applies: an unclassified felony, a class A felony, a class

B felony, a class C felony, or a misdemeanor.

* Sec. 23. AS 12.55.025(c) is amended to read:
(c) Except as provided in (d) [AND (e)] of this section, when a defendant is

sentenced to imprisonment, the term of confinement commences on the date of
imposition of sentence unless the court specifically provides that the defendant must
report to serve the sentence on another date. If the court provides another date to
begin the term of confinement, the court shall provide the defendant with written

notice of the date, time, and location of the correctional facility to which the defendant
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must report. A defendant shall receive credit for time spent in custody pending trial,
sentencing, or appeal, if the detention was in connection with the offense for which
sentence was imposed. A defendant may not receive credit for more than the actual
time spent in custody pending trial, sentencing, or appeal. The time during which a
defendant is voluntarily absent from official detention after the defendant has been
sentenced may not be credited toward service of the sentence.
*Sec. 24. AS 1255 is amended by adding a new section to read:

Sec. 12.55.127. Consecutive and concurrent terms of imprisonment, (a) If
a defendant is required to serve a term of imprisonment under a separate judgment, a
term of imprisonment imposed in a later judgment, amended judgment, or probation
revocation shall be consecutive.

(b) Except as provided in (c) of this section, if a defendant is being sentenced
for two or more crimes in a single judgment, terms of imprisonment may be
concurrent or partially concurrent.

(c) Ifthe defendant is being sentenced for

(1) escape, the term of imprisonment shall be consecutive to the temi

for the underlying crime;
(2) two or more crimes under AS 11.41, a consecutive term of

imprisonment shall be imposed for at least

(A) the mandatory minimum term under AS 12.55.125(a) for
each additional crime that is murder in the first degree;

(B) the mandatory minimum term for each additional crime
that is an unclassified felony governed by AS 12.55.125(b);

(C) the presumptive term specified in AS 12.55.125(c) or the
active term of imprisonment, whichever is less, for each additional crime that
is

(i) manslaughter; or
(if) Kkidnapping that is a class A felony;

(D) two years or the active term of imprisonment, whichever is

less, for each additional crime that is criminally negligent homicide;

(E) one-fourth of the presumptive term under AS 12.55.125(c)

-13- CSSB 170(JUD)
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or (i) for each additional crime that is sexual assault in the first degree under
AS 11.41.410 or sexual abuse of a minor in the first degree under

AS 11.41.434, or an attempt, solicitation or conspiracy to commit those

offenses; and
(F) some additional term of imprisonment for each additional

crime, or each additional attempt or solicitation to commit the offense, under

AS 11.41.200 - 11.41.250, 11.41.420 - 11.41.432, 11.41.436 - 11.41.458, or
11.41.500- 11.41.520.

(d) In this section,
(1)  "active term of imprisonment" means the total term of

imprisonment imposed for a crime, minus suspended imprisonment;
(2) "additional crime” means a crime that is not the primary crime;
(3) "primary crime™ means the crime
(A) for which the sentencing court imposes the longest active
term of imprisonment; or
(B) that is designated by the sentencing court as the primary
crime when no single crime has the longest active term of imprisonment.
* Sec. 25. AS 18.85.100 is amended by adding a new subsection to read:
(f) Notwithstanding (a) of this section, an indigent person is entitled to the
representation and necessary services and facilities of representation as provided in (a)
of this section when the person is a witness who refuses or there is reason to believe

will refuse to testify or provide other information based on the privilege against self-

incrimination.

* Sec. 26. AS 28.35.030(n) is amended to read:
(n) A person is guilty of a class C felony if the person is convicted under (a) of

this section and either has been previously convicted two or more times since
January 1, 1996, and within the 10 years preceding the date of the present offense, or
punishment under this subsection or under AS 28.35.032(p) was previously
imposed on the person. For purposes of determining minimum sentences based on

previous convictions, the provisions of (r)(4) of this section apply. Upon conviction,

the court

CssB 170(JUD) -14-
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(1) shall impose a fine of not less than $10,000 and a minimum
sentence of imprisonment of not less than
(A) 120 days ifthe person has been previously convicted twice;
(B) 240 days if the person has been previously convicted three
times;
(C) 360 days if the person has been previously convicted four
or more times;

(2) may not

(A) suspend execution of sentence or grant probation except on
condition that the person serve the minimum imprisonment under (1) of this
subsection; or

(B) suspend imposition of sentence;

(3) shall permanently revoke the person's driver's license, privilege to
drive, or privilege to obtain a license subject to restoration of the license under (o) of
this section;

(4) may order that the person, while incarcerated or as a condition of
probation or parole, take a drug or combination of drugs, intended to prevent the
consumption of an alcoholic beverage; a condition of probation or parole imposed
under this paragraph is in addition to any other condition authorized under another
provision of law;

(5) shall order forfeiture under AS 28.35.036 of the vehicle, watercraft,
or aircraft used in the commission of the offense, subject to remission under
AS 28.35.037; and

(6) shall order the department to revoke the registration for any vehicle
registered by the department in the name of the person convicted under this
subsection; if a person convicted under this subsection is a registered co-owner of a
vehicle or is registered as a co-owner under a business name, the department shall
reissue the vehicle registration and omit the name of the person convicted under this
subsection.

* Sec. 27. AS 28.35.030 is amended by adding a new subsection to read:

(s) In a prosecution under (a) of this section, a person may introduce evidence

-15- CSSB 170(JUD)
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of having consumed alcohol to rebut or explain the results of a chemical test, but only

if the consumption of alcohol occurred after the driving or operating that is the subject

of the prosecution.

* Sec. 28. AS 28.35.032(p) is amended to read:
(p) A person is guilty of a class C felony if the person is convicted under this

section and either has been previously convicted two or more times since January 1,
1996, and within the 10 years preceding the date of the present offense”or
punishment under this subsection or under AS 28.35.030(n) was previously
imposed on the person. For purposes of determining minimum sentences based on
previous convictions, the provisions of AS 28.35.030(r)(4) apply. Upon conviction,
(1) the court shall impose a fine of not less than $10,000 and a
minimum sentence of imprisonment of not less than
(A) 120 days if tne person has been previously convicted twice;
(B) 240 days if the person has been previously convicted three
times;
(C) 360 days if the person has been previously convicted four
or more times;

(2) the court may not
(A) suspend execution of the sentence required by (1) of this

subsection or grant probation, except on condition that the person serve the
minimum imprisonment under (1) of this subsection; or
(B) suspend imposition of sentence;

(3) the court shall permanently revoke the person's driver's license,
privilege to drive, or privilege to obtain a license subject to restoration under (q) of
this section;

(4) the court may order that the person, while incarcerated or as a
condition of probation or parole, take a drug, or combination of drugs, intended to
prevent consumption of an alcoholic beverage; a condition of probation or parole
imposed under this paragraph is in addition to any other condition authorized under

another provision of law;
(5) the sentence imposed by the court under this subsection shall run

CSSB 170(JUD) -16-
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consecutively with any other sentence of imprisonment imposed on the person;

(6) the court shall order forfeiture under AS 28.35.036, of the motor
vehicle, aircraft, or watercraft used in the commission of the offense, subject to
remission under AS 28.35.037; and

(7) the court shall order the department to revoke the registration for
any vehicle registered by the department in the name of the person convicted under
this subsection; if a person convicted under this subsection is a registered co-owner of
a vehicle, the department shall reissue the vehicle registration and omit the name of
the person convicted under this subsection.

* Sec. 29. AS 28.35.033(c) is amended to read:
() Except as provided in AS 28.35.030fs), the [THE] provisions of (a) of

this section may not be construed to limit the introduction of any other competent

evidence bearing upon the question of whether the person was or was not under the

influence of intoxicating liquor.

* Sec. 30. AS 33.16.090(b) is amended to read:
(b) Except as provided in (e) of this section, a prisoner is not eligible for

discretionary parole during the term of a presumptive sentence; however, a prisoner is
eligible for discretionary parole during a term of sentence enhancement imposed under
AS 12.55.155(a) or during the term of a consecutive or partially consecutive
presumptive sentence imposed under AS 12.55.127 [AS 12.55.025(e) OR (g)]- A
prisoner sentenced to a mandatory 99-year term under AS 12.55.125(a) or a definite

term under AS 12.55.125(7) is not eligible for discretionary parole during the entire

term.
* Sec. 31. AS 33.16.090(c) is amended to read:
(c) Except as provided in (e) of this section, a prisoner eligible for

discretionary parole during a period of sentence enhancement imposed under
AS 12.55.155(a) or during a consecutive or partially consecutive presumptive sentence
imposed under AS 12.55.127 [AS 12.55.025(e) OR (g)] shall serve the unenhanced
portion of the sentence or the initial presumptive sentence before being otherwise
eligible for discretionary parole under AS 33.16.100(c) or (d). For purposes of this

subsection, the sentence for the most serious offense in the case of consecutive or
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partially consecutive presumptive sentences shall be considered the initial presumptive
sentence. The unenhanced sentence or the initial presumptive sentence is considered
served for purposes of discretionary parole on the date the unenhanced or initial

presumptive sentence is due to expire less good time earned under AS 33.20.010.

* Sec. 32. AS 47.12.310(b) is amended to read:
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(b) A state or municipal agency or employee shall disclose
(1) information regarding a case to a federal, state, or municipal law

enforcement agency for a specific investigation being conducted by that agency; and

(2) appropriate information regarding a case to
(A) a guardian ad litem appointed by the court;
(B) a person or an agency requested by the department or the
minor's legal custodian to provide consultation or services for a minor who is
subject to the jurisdiction of the court under this chapter as necessary to enable

the provision of the consultation or services;
(C) school officials as may be necessary to protect the safety of

the minor who is the subject of the case and the safety of school students and
staff or to enable the school to provide appropriate counseling and supportive
services to meet the needs of a minor about whom information is disclosed;

(D) a governmental agency as may be necessary to obtain that

agency's assistance for the department in its investigation or to cbtain physical

custody of a minor;
(E) a law enforcement agency of this state or another

jurisdiction as may be necessary for the protection, rehabilitation, or

supervision of an}’ minor or for actions by that agency to protect the public

safety;
(F) a victim or to the victim's insurance company as may be

necessary to inform the victim or the insurance company about the arrest of the
minor, including the minor's name and the names of the minor's parents, copies
of reports, or the disposition or resolution of a case involving a minor;

(G) the state medical examiner under AS 12.65 as may be

necessary to perform the duties of the state medical examiner;
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(H) foster parents or relatives with whom the child is placed by
the department, as may be necessary to enable the foster parents or relatives to
provide appropriate care for the child who is the subject of the case, to protect
the safety of the child who is the subject of the case, and to protect the safety

and property of family members and visitors of the foster parents or relatives;
() the Department of Law or its agent for use and subsequent

release if necessary for collection of an order of restitution on behalf of the
recipient;
(J) the Violent Crimes Compensation Board established in
AS 18.67.020 for use in awarding compensation under AS 18.67.080; [AND]
(K) a state, municipal, or federal agency of this state or another

jurisdiction that has the authority to license adult or children's facilities and

services; and
(L) wupon request, a member of the public regarding an

adjudication of a sexual offense under AS 11.41.410 - 11.41.460 as mav be

necessary to protect the safety of a child or vulnerable adult; in this

subparagraph, "vulnerable adult™ has the meaning given in AS 47.24.900.
* Sec. 33. (@) AS 09.50.010(13) is repealed.

() AS 12.55.025(e), 12.55.025(g), and 12.55.025(h) are repealed.
* Sec. 34. The uncodified law of the State of Alaska is amended by adding a new section to

read:

APPLICABILITY, (@) The changes made in secs. 7 - 11, 13- 16, 18 19, 23, 24, 30,
31, and 33(b) of this Act apply to offenses committed on or after the respective effective date
of those sections.

(b) Sections 26 and 28 of this Act apply to offenses occurring on or after the effective
date of those sections, except that previous punishment, referred to in AS 28.35.030(n), as
amended by sec. 26 of this Act, and in AS 28.35.032(p), as amended by sec. 28 of this Act,
includes punishment imposed before, on, or after the effective date of secs. 26 and 28 of this
Act.

(©) Section 17 of this Act applies lo custodians who fail to report on or after the

effective date of sec. 17 of this Act, for persons released for offenses committed before, on, or
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after the effective date of sec. 17 of this Act.
(d) The changes made in secs. 20, 22, 25, 27, and 29 of this Act apply to criminal

proceedings for offenses committed before, on, or after the effective date of those sections.
(e) Section 32 of this Act applies to an offense occurring before, on, or after the

effective date of this Act.
* Sec. 35. This Act takes effect July 1, 2004.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: SB170-LAW-CDCQ-3-9-;

2004 LEGISLATIVE SESSION Bill Version: CSSB170(JUD)-LAW-CD
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected] Law
Title "An Act relating to murder in the _BRU Criminal
second degree, the defense of acting in the heat of passion..." Component Al

Sponsor Rules Committee
Requester Governor Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATIN 3 EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
The hill proposes a number of changes in the law regarding criminal defenses and procedures.
1. Makes the death of any person in the course of the enumerated crimes such as robbery murder in the
second degree.
2. It makes self- lefense unavailable to violence resulting from gang activity or illegal drug transaction and
it reverses certain self-defense decisions.
3. It adopt a procedure for the courts to determine whether a valid privilege against self-incrimination
exists, and if found makes requirements of the court to inform prosecution of the seriousness of the crime
to which privilege applies.
4. The bill adopts guidelines and direction to courts in imposing concurrent and consecutive terms of
imprisonment when a defendant is convicted of more than one crime,

Prepared by.  Robert Meiners, Admin. Services Manager Phone
Division Administrative Services Date/Time 3/9/04 4:45 PM
Approved by:  Robert Meiners for Gregg D. Renkes, Attorney General Date 3/9/2004
Agency Department of Law
Page 10f2
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB170
2004 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

5. It also makes failure to report a violation of a condition of release by a third party custodian a
misdemeanor.

6. It expands the crime of sexual abuse of a minor in the third degree to include offenders under 16 years
of age engaging in sexual penetration with a person under 13 years of age and at least three years
younger than the offender and makes it a class C felony. It also authroizes the release to the public, upon
request, of agency records concerning adjudication of a sexual offense to protect the safety of a child or
vulnerable adult.

7. Finally, this bill also relates to local options regarding alcoholic beverages; the boundaries of local option
areas; furnishing alcoholic beverages to a person under 21 years old; and forfeiture of money and other
valuable items derived from violation of laws relating to alcoholic beverages.

Passage of this legislation will have no foreseeable fiscal impact on the Department of Lawv.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2004 LEGISLATIVE SESSION Bill Version: CSSBL170-DOGIDO-QB-1Q!
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected] Corrections
Title Criminal Procedures, Sentencing & Related RDU Administration & Operations
Issues. Component Institution Director's Office
Sponsor Rules Committee
Requester Governor Component No. 1381
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 34 54.6 98.9 174.2 195.0 225.7
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 34 54.6 98.9 174.2 195.0 225.7
ICAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 34 54.6 98.9 174.2 195.0 225.7
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 34 54.6 98.9 174.2 195.0 225.7
Estimate of any current year (FY2004) cost: 0.0

Check this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS

Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYsis:  (Attach a separate page if necessary)
Time served is estimated based on the time that would have been served under this bill for defendants

sentenced during the time period 1/1/2001 through 12/31/2001. Time served under current law is not
included on Fiscal Note estimates. Months are based on an average of 30 days per month and the FY04
cost of care 0f 5113.69. Sentences timeframe is estimated as beginning 7/1/2004.

See attached:

Prepared by: Jerry D. Burnett, Director Phone (907) 465-3339
Division Administrative Services Date/Time 3/10/04 7:30 AM
Approved by:  Portia C.X. Parker, Deputy Commissioner Date 3/10/2004
Agency Department of Corrections
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB170-DOC-DQ-03-10-(
2004 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

For years Past FY 2010, there could be a cumulative effect of long-ierm and short-term sentence increases that would result in
hlgher costs on an annual basis. We have not attempted to estimate these future year costs past FY 2010. Given the recidivism
rates for many offenders, It is not clear that these longer sentences will actually have the effect of increasing costs to the _
Department of Corrections. Our costs are the same on a daily basis whether offenders are serving an extra period of incarceration
Pr are r_elncarcerate? for a new offense, To the extent that inCreased sentences reduce recidivism for this group of offenders, the
egislation may result in lower costs In future years.
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FRANK H. MURKOW SKI,
GOVERNOR

Mailing: PO Box 110300
Juneau, AK 99811-0300

Delivery: U3 4"'1Street, Ste 717
DEORAVERNGS, AW TGt
We: (907) 465-3428

(907) 465-4043

February 10, 2004

Hon. Ralph Seekins, Chair
Senate Judiciary Committee
State Capitol, Room 125
Juneau, AK 99801-1182

Re: Proposed Committee Substitute SB 170

Dear Senator Seekins:

Here are the highlights of the proposed Senate Judiciary Committee Substitute for SB
170. 1 am also enclosing a chart comparing the original version of the bill with the proposed
committee substitute and also the final House Judiciary version. Also attached are a two-page
sectional summary and a four-page description of the bill with examples showing how the
proposed changes would improve criminal law in the state.

Highlights of Governor’s 2004 Crime Bill (CSSB 170)

MAKES CRIMINALS THINK TWICE
BEFORE COMMITTING DANGEROUS OITENSES

1 Expands felony-murder law so offenders committing dangerous crimes can be charged with
second-degree murder if their accomplice is killed

2. Adopts consecutive sentencing procedures so that some consecutive term is imposed for each
victim or each conviction of a serious crime

3. Disallows self-defense if the state proves the defendant was furthering the criminal objectives
of a gang or was buying or selling illegal drugs

4. Disallows self-defense if the only evidence of it is implausible
5. Adopts a uniform procedure for deciding whether to grant immunity to witnesses, thus
making it harder for gang members, accomplices and friends of defendants to refuse to testify

by hiding behind state immunity laws

6. Makes it a misdemeanor crime for a court-appointed custodian to fail to report that the
defendant released to his custody has violated court imposed conditions



Hon. Ralph Seekins, Chair February 10, 2004
Page 2
BOOTLEGGING: HELPS COMMUNITIES THAT
CHOOSE TO REDUCE ALCOHOL
7. Allows communities to adopt lower limits of alcohol possession and importation as part of
the local option system; increases the penalty for bootleggers in urban areas who send booze
to local option areas

8. Increase penalty to aclass C felony for furnishing alcohol to minors in local option areas, and
for sending large amounts of alcohol to local option areas

9. Strengthens the forfeiture law for bootlegging offenses
PROTECTS CHILDREN FROM JUVENILE SEX OFFENDERS
10. Increases penalty for sexual abuse of young children by teenagers
11. Allows greater disclosure of information about juvenile sex offenders
IMPROVES DRUNK DRIVING LAWS

12. Once a person has committed felony drunk driving, all further drunk driving offenses would
be treated as felonies

13. Increase penalty to a class C felony for certain vehicular offenses that cause serious physical
injury

14. Pronhibits the “big gu".p” defense in drunk driving cases
| hope this information is helpful.
Sincerely,

GREGG D. RENKES

DWM:hb

Enclosure



CS for SENTATE BILL 170

Sectional Summary

Sections 1 -4 allow communities to adopt, as part of a local option, lower amounts of
alcohol that may be possessed or imported into the community than may currently be
possessed or imported, and still presumed to be for personal use rather than for sale. Certain
communities have already adopted lower limits by ordinance. If it is part of a local option,
however, state law enforcement authorities can help communities enforce these limits.

Section 5 raises the penalty for furnishing alcohol to a person under 21 years of age from a
class A misdemeanor to a class C felony, if the offense occurs in a village or municipality
that has adopted a local option.

Sections 6 -7 allow for the forfeiture of money used in bootlegging offenses, and provides
for sharing of the proceeds of forfeitures from bootlegging offenses with local law

enforcement.

Section 8 expands the felony-murder rule so that an offender who commits a dangerous
crime can be charged with second-degree murder if an accomplice is killed. The current
felony-murder rule allows an offender to be charged with second-degree murder if a person,
such as a bystander, is killed during the commission of the crime, even if the offender did not
directly cause the death. The purpose of the felony-murder rule is to discourage serious
crimes. It will be more effective if it also applies to the death of a participant in the crime.

Section 9 increases the penalty from a class A misdemeanor to a class C felony for certain
vehicular offenses that cause serious physical injury. This will apply to persons who drive
partly impaired (but not enough to be DUI) and cause serious injuries to another person.

Sections 10-11 increase the penalty for sexual abuse of very young children by teenagers
from aclass A misdemeanor to aclass C felony.

Section 12 adopts a new crime - that of violating a person’s duty as a third party custodian.
It applies to a person who agrees to be a third party custodian, but does not report to
authorities if the person in custody violates release conditions. It is either a class A or class B
misdemeanor, depending on the crime with which the person released is charged.

Section 13 disallows self-defense if the state proves that the defendant was furthering his
own criminal objectives or those of a gang, or was buying or selling illegal drugs.

Section 14 would require the court to give an instiuction to the juiy on self-defense only if
there is plausible evidence to support self-defense. Current law requires the court to instruct
the jury on self-defense even if the evidence supporting it is “weak or implausible”. This



change adopts the federal approach, which requires evidence on which a rational jury could
find self-defense before the instruction is given.

Sections 15 - 17 and 20 adopt a fair and uniform procedure to determine if a witness has a
valid Fifth Amendment privilege against self-incrimination. An attorney is appointed for the
witness, and the court makes the determination in a closed proceeding outside the presence
of the prosecution. If the court detennines that the witness has a valid privilege, the court will
inform the prosecution of the level of seriousness of the crime.

Sections 18-19 and 25 - 26 give direction to courts in sentencing a defendant for more than
one crime. Current law appears to require consecutive sentences, but was not interpreted that
way because of bad drafting. This clarifies that for most crimes a court may impose
sentences that are concurrent or partially concurrent. However, for homicides, kidnapping,
and serious sex offenses, this section specifies the minimum amount of consecutive time that
must be imposed. For example, for two counts of first-degree murder, the court must require
the mandatory minimum term of the second offense to be served consecutively. For
manslaughter and kidnapping, at least the period of the presumptive term of the second
offense must be served consecutively.

Sections 21 and 23 provide that once a person has been convicted of felony drunk driving or
felony refusal to submit to a chemical test, any subsequent drunk driving or refusal offense

will also be a felony.

Sections 22 and 24 disallow the “big gulp” defense in drunk driving cases. It reverses a
recent court decision, Conrad v. State, 60 P.3d 701 (Alaska App. 2002), that allows a driver
to claim that he drank alcohol just before driving, and was able to drive before the alcohol
affected his perceptions. This is a major step back in the state’s efforts to reduce drunk
driving, and requires expert testimony about alcohol assimilation rates and other issues
confusing to jurors. The legislature, in prohibiting driving with .08 blood alcohol, as
determined by a chemical test taken within four hours of driving, intended to avoid this battle
of chemical experts.

Section 27 allows for greater disclosure to the public of information about juvenile sex
offenders, if necessary to protect children or vulnerable adults.

Section 28 provides conforming repealers.

Sections 29 and 30 include applicability and effective date provisions.
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MAKES CRIMINALS THINK TWICE
BEFORE COMMITTING DANGEROUS OFFENSES

Expands felonv-murder rule so offenders committing dangerous crimes can be charged
with second-degree murder if their accomplice is killed (sec. 8)

The “felony-murder rule” says that if a person dies during commission of a serious
felony, the offender is guilty of second-degree murder, even if he did not cause the
death. However, there is an exception in Alaska law: if the person killed is one of the
perpetrators, the other perpetrators cannot be charged with his death. The felony-
murder rule is designed to discourage serious crimes, and it can be made more
effective if it applies equally to the death of a participant in the crime as to the death
of a bystander.

Example: A small gang commits an armed robbery. The robbery victim (for
example, a homeowner or a security guard) shoots and kills one of the robbers.
Under current law, if a bystander had been killed, the robbers would be guilty of
second-degree murder, but because one of the gang members dies, his accomplices
cannot be charged with murder.

Adopts consecutive sentencing procedures.so that some consecutive term is imposed for
each victim or each conviction of a serious crime (secs. 18. 19. 25. 26 and 28)

Gives direction to courts when sentencing for more than one offense. Current statutes
were intended to require consecutive sentences, but were not interpreted that way
because of bad drafting.

Under this bill, courts still retain significant sentencing discretion, and for most
crimes may impose sentences that are concurrent. However, for homicide,
kidnapping, and serious sex offenses, the bill specifies the minimum amount of
consecutive time that must be imposed.

Example from State v. Glaser. Two counts of second degree murder and one count of
first degree assault (three separate victims). Under the bill, after the court determines
an appropriate sentence for the first count of murder, the court must impose at least
the 10-year mandatory minimum tenn for the second count of murder, and the
sentence is consecutive. For the count of assault, the court must impose some period
of consecutive time, but the amount is left to the judge’s discretion. Actual sentence
imposed in Glaser. 13 years. Under this bill, the sentence would be a minimum of 20

years.



Disallows self-defense if the state proves the defendant was furthering the criminal
objectives of a gang or was buying or selling illegal drugs (sec. 131

e DOESNOT CHANGE THE BURDEN OF PROOF. THE STATE MUST STILL
DISPROVE SELF-DEFENSE BEYOND A REASONABLE DOUBT.

e This bill merely identifies additional circumstances when self-defense is not justified,
similar to the current law that says self-defense is notjustified if you started the fight
or provoked the other person.

e One ofthe reasons there is so much serious street violence, especially in Anchorage,
is that individuals or groups of criminals fight over territory or over drug deals gone
bad or over any number of disputes. These groups are sometimes organized gangs,
but often they are loosely-associated or simply “wannabes” who try to curry favor
with an organized gang or gang leader because they “want to be” part of the group.
These people often roam the city, looking for an opportunity to shoot a rival or
perceived rival. It is common that gang members or innocent bystanders are shot or
killed, and everyone involved claims they acted in self-defense. Because the
prosecution often can’t prove who started shooting, the state usually can’t prosecute
the person who did the killing. This bill says that if you are trying to further your
own criminal objectives or those of someone else, you can’t use force and claim
self-defense.

e Inillegal drug deals, it's common for all parties to be armed, and for violence to break
out. Everyone claims self-defense, and the prosecution often can’t prove who started
shooting. This bill says that anyone engaged in an illegal drug transaction cannot
claim self-defense. This is not only a deterrent to violence, but also a deterrent to
drug dealing.

Disallows self-defense if the only evidence of it is implausible (sec. 141

o0 Alaska law requires the trial judge to give an instruction that allows the jury to find
self-defense, even if the evidence supporting it is “weak or implausible.” Folger V.
State, 648 P.2d 111 (Alaska App. 1982).

e Federal law, by contrast, requires the defendant to produce enough evidence in
support of self-defense that a rational jury could find that the defendant acted in self-
defense. United States V. Jackson, 726 F.2d 1466 (9thCir. 1984).

e The bill will help avoid verdicts not supported by evidence, by changing the law to
allow the judge to instruct the jury only if there is plausible evidence of self-defense.



. Adopts a uniform procedure for deciding whether to grant immunity to witnesses, thus
making it harder for gang members, accomplices, and friends of the defendants to refuse
to testify by hiding behind state immunity laws (secs. 15-17 and 20)

e Ifitis possible that a person would incriminate himself by giving testimony, Alaska
law requires complete immunity from prosecution (called transactional immunity)
before that witness can be compelled to testify. The witness must be given immunity
for any crimes that he may be required to testify about.

e Witnesses who are willing to testify will usually consult with the prosecutor to
disclose their concerns and work out an immunity agreement, if necessary. However,
fellow gang members, friends and relatives of defendants usually do not want to
testify and often claim self-incrimination, but then refuse to disclose their concerns.
Because the prosecutors have no information about what crimes they would be
immunizing, they cannot responsibly grant immunity, and therefore critical testimony
is not available.

e This provision sets up a fair and uniform procedure for determining whether a person
has a valid self-incrimination claim. For example, it gives the witness a public
defender to represent them. It also gives prosecutors minimal information upon
which to base a rational decision, i.e., whether the possible offense committed by the
witness is a serious offense.

Makes it a misdemeanor crime for a court-appointed custodian to fail to report that the
defendant released to his custody has violated court imposed conditions (sec. 12)

BOOTLEGGING: HELPS COMMUNITIES THAT
CHOOSE TO REDUCE ALCOHOL

Allows communities to adopt lower limits of alcohol possession and importation as part
of the local option system (secs. 3 and 4)

Increases penalty to a class C felony for furnishing alcohol to minors in local
option areas (sec. 51 and for sending large amounts of alcohol to local option
areas (secs. 1and 2)

Strengthens the forfeiture law for bootlegging offenses (secs. 6 and 71

« Allows for forfeiture of money used in bootlegging offenses and provides for sharing
of proceeds of forfeitures with local law enforcement



PROTECTS CHILDREN FROM JUVENILE SEX OFFENDERS
10. Increases penalty for sexual abuse of young children by teenagers fsecs. 10 and 11)

e Increases the protection for children from sexual abuse of older teenagers.
Adjudication for an offense that would be a felony may be used as an aggravating
factor if the offender commits another offense as an adult.

11. Allows greater disclosure of information about juvenile sex offenders (sec. 27)

e Help parents and other adults protect children by making information available to
them about juvenile sex offenders. This information is not currently available to the

public.
IMPROVES DRUNK DRIVING LAWS

12. Once a person has committed felony drunk driving, all further drunk driving offenses
would be treated as felonies (secs. 21 and 23)

e Because prior drunk driving offenses must be within a ten-year period to subject the
driver to felony penalties, sometimes, later drunk driving offenses are treated as
misdemeanors even if the person was already convicted of felony drunk driving.
These drivers present a big risk to the public; by making every subsequent drunk
driving a felony, we can encourage repeat drunk drivers to stay offthe road if they
have been drinking.

13. Increases penalty to a class C felony for certain vehicular offenses that cause serious
physical injury (sec. 9)

e Persons who drive partly impaired (but not enough to be DUI), and cause serious
physical injury, are only guilty of misdemeanor assault. Causing long-term and
debilitating injuries by driving while impaired justifies felony penalties.

14. Prohibits the “big gulp” defense in drunk driving cases (secs. 22 and 24)

0 Reverses a recent court decision, Conrad V. State, 60 P.3d 701 (Alaska App. 2002),
that allows a driver to claim that he drank alcohol just before driving, and was able to
drive before the alcohol affected his perceptions. This is a major step back in the
state’s efforts to reduce drunk driving, and requires expert testimony about alcohol
assimilation rates and other issues confusing tojurors. The legislature, in prohibiting
driving with .08 blood alcohol, as determined by a chemical test taken within four
hours of driving, intended to avoid this battle of chemical experts.



Comparison of HB 244/SB 170, CSHB 244 (Jud) and Proposed Committee Substitute for 2004

te

Heat of
Passion

Self-defense;
Defense of
others

Felony-
Murder

Rights of
arrested
person

w

Prior
convictions
admissible
when
elements of
crime

Immunity for
witnesses

CSHB
HB 244 and SB 170 as introduced 244
(Jud)
Makes Heat-of-passion (essentially a
form of temporary insanity), an No
affirmative defense that the defendant similar
must prove by a preponderance of provision
evidence, just like insanity.
Makes self-defense an affirmative
defense, that the defendant must prove No
by a preponderance of evidence, with ~similar
certain exception, such as a person on  provision
their own property.
Prohibits use of deadly force if a person
brings a deadly weapon to an encounter _
with reckless disregard that the S|m.||§1r
. provision
encounter would result in combat.
No
No similar provision similar
provision
Clarified that a person may not interrupt
an interview with the police if the
arrested person has consented to the Same
interview after being advised of his
rights.
The bill allows evidence of prior
convictions to be admitted during the
state's case-in-chielf, if the state is
required to prove the prior convictions
(e.g. felony drunk driving) as an element No
of the offense. Allows the defendant to similar
challenge the validity of these prior provision
convictions only by proving to the court,
sitting without the jury, that the defendant
was denied the right to counsel or to a
jury trial in the prior prosecutions.
Conforms statutory law to State v.
Gonzales, 853 P.2d 526 (Alaska 1993),
that requires complete immunity if a
. . Same
person is compelled to testify after
claiming a valid privilege against self-
incrimination.
Establishes orderly procedure for the
court to consider if the witness has a
valid claim of the privilege against self- NoO
incrimination. An attorney would be similar
appointed to represent the witness, and .
provision

the prosecutor would be present. The
court would specify the crime to which
the privilege applies.

Proposed Committee Substitute for 2004

No similar provision

No similar provision. DOES NOT CHANGE THE
BURDEN OF PROOF.

Prohibits self-defense if the force was used to
further the criminal objectives of other persons (i.e.,
gang activity), or in an illegal drug transaction.
Court may instruct a jury on self-defense if the court
finds there is plausible evidence to warrant a
reasonable jury to find self-defense.

Expands felony-murder rule so offenders
committing dangerous crimes can be charged with
second-degree murder if their accomplice is killed.

No similar provision

No similar provision

Same

Establishes a procedure similar to HB 244 for the
court to consider if the witness has a valid privilege.
However, the prosecutor would not be present
in the hearing. The court may inform the
prosecution only about the seriousness of the
crime, but not the specific crime the witness may
have committed.



» Comparison of HB 244/SB 170, CSHB 244 (Jud) and Proposed Committee Substitute for 2004

Consecutive
sentences

Sexual abuse
and Sexual
assault
sentence
mitigator

Discovery in
criminal
cases: Notice
of Defenses

Discovery in

criminal

cases:
junctions

CSHB

HB 244 and SB 170 as introduced 244
(Jud)

Adopts guidelines for sentencing
defendants for more than one crime. In
1982, the legislature enacted AS
12.55.025 (e) and (g), which requires
consecutive sentences for each count of
homicide, assault, and sexual assault.
Because of imprecise drafting, the courts
have interpreted these statutes as a
legislative preference for consecutive
sentences, which is frequently ignored.

Same

For homicide, kidnapping, first-degree
sexual assault, and first-degree sexual
abuse (penetration), the bill adopts
minimum requirements for consecutive
sentences in cases with multiple
convictions.

For less serious crimes against a
person, such as a misdemeanor
assaults, the court must impose some Same
period of consecutive time for each
crime.

For other less serious crimes, the bill
allows the complete judicial discretion to
impose sentences that are concurrent or
partially concurrent.

Added a statutory mitigating factor for
sentencing in sexual assault and sexual
abuse cases - that the defendant No
mitigated the effect of the crime on the similar
victim by entering a plea of guilty or no  provision
contest within 30 days of arraignment in

superior court.

Requires the defense to give notice of

certain defenses (e.g. alibi, entrapment)

30 days before trial (current rules require

10 days notice). Italso requires the

defense to give notice of these defenses  Same
if they are likely to raise them, and

requires the court to disallow the

defense if notice is not given within 7

days of trial.

Same

Same

Clarifies that sanctions for discovery

violations, such as failure to give notice

of defenses discussed above, are in Same
addition to other sanctions provided in

the Criminal Rules.

Proposed Committee Substitute for 2004

Same

Same

Same

Same

No similar provision

No similar provision

No similar provision



m Compapson of HB 244/SB 170, CSHB 244 (Jud) and Proposed Committee Substitute for 2004

Discovery in
criminal
cases: Expert
witnesses

Impeachment
evidence

Impeachment
evidence

Impeachment
with prior
conviction

Domestic
violence
reports

Bootlegging

Drunk Driving

Protects
Children from
Juvenile Sex
Offenders

HB 244 and SB 170 as introduced

Requires the disclosure of expert
witnesses at least 45 days before trial.
Adopts an orderly procedure for
disclosure of written reports of experts.
The bill also provides sanctions for
failure to comply with the rule. The court
must exclude the testimony if disclosure
is not made within 7 days of trial.

Admits evidence of a statement to be
used as impeachment, if the statement
was voluntary and not coerced, but
suppressed because Miranda v. Arizona
was violated. This would prevent a
person from testifying falsely with
impunity after a statement is
suppressed.

Allows evidence illegally obtained (for
example, taken as a result of a search
that was later found to be flawed), to be
used to impeach testimony, if the court
finds that the evidence was not obtained
in substantial violation of rights.

Increases the time after a conviction that
the conviction can be used for
impeachment.

Allows a statement made within 24 hours
of an alleged domestic violence offense
to be admitted, as an exception to the
hearsay rule.

No similar provision

No similar provision

No similar provision

CSHB
244
(Jud)

Same

Same

Same

Same

Same

No
similar
provision

No
similar
provision

No
similar
provision

Proposed Committee Substitute for 2004

No similar provision

No similar provision

No similar provision

No similar provision

No similar provision

Allows communities to adopt lower limits of alcohol
possession and importation as part of the local
option system. Increases the penalty for
bootleggers in urban areas who send alcohol to
local option areas. Increases penalty to a class C
felony for furnishing alcohol to minors in local
options areas, and for sending large amounts of
alcohol to local option areas. Strengthens the
forfeiture law for bootlegging.

If a person has committed felony drunk driving, all
later drunk driving offenses would be treated as
felonies. Increases penalty to a class C felony for
certain vehicular offenses that cause serious
physical injury. Prohibits the "big gulp” defense in
drunk driving cases.

Increases penalty for sexual abuse of young
children by teenagers. Allows greater disclosure of
information about juvenile sex offenders.
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March 9, 2004

The Honorable Ralph Seekins, Senator
State Capitol
Juneau, Ale 99801-1182

Re: SB 170, Governor’s 2004 Crime Bill

Dear Senator Seekins:

I am writing to voice my support of the Governor’s 2004 Crime Bill, which 1
understand, will be considered as a committee substitute for SB .170. Although | support
all the provisions in the Governor’s new bill, there are some that are of particular interest
to me because they are important in protecting children from abuse.

For over 20 years | have been working in Alaska as a prosecutor of adult sex
offenders, as a prosecutor ofjuvenile offenders, and as a line attorney and supervisor of
prosecutors of child protection (CINA) cases, many of which involve sexual abuse of
children, as well as other types of abuse and neglect. 1 have also served on two
Governor’s Child Protection Task Forces and the Balloon Project Steering Committee. |
continue to serve on the Juvenile Justice Working Group, the CINA and Juvenile
Delinquency Court Rules Committee, the CINA Court Improvement Project and the
Management Team of Alaska CARES (Anchorage’s Child Advocacy Center). And |
currently serve as chair of the. Federal Children’s Justice Act Task Force. Finally, I
received the 2003 Commissioner’s Award from the U.S. Department of Health and
Human Services, Administration for Children and Families, Administration on Children,
Youth and Families, for my “outstanding leadership and service in the prevention of child
abuse and neglect.” This was followed by a citation in my honor issued by the Alaska
Legislature and sponsored by the Honorable Fred Dyson.

Because of my lengthy and broad experience in several aspects of the fight against
child abuse and neglect articulated above, | would like to add my support and comments
to four particular provisions of the Governor’s crime bill that deal directly with this
effort.

03709704 TUE 17:33 [TX/RX NO 6522] ©004
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The Honorable Ralph Seekins, Senator March 9, 2004
Page 2

First, the provisions giving direction to courts in imposing sentences for
defendants convicted of more than one crime will help protect children from abusers.
Current laws for sentencing offenders convicted of multiple offenses arc confusing and
unevenly applied. As | know you are aware, child abusers often victimize more than one
child, and more than one time, and therefore these new sentencing pro\isions are of great

interest to me.

Next, because I am well aware that sexual offenders are not always adults, |
support the provisions that would increase the seriousness of abuse of young children by
teenagers. A 14-year-old that sexually abuses a five- year- old by penetration should he
adjudicated of a felony, not a misdemeanor. Even though the incarceration/treatment of
these young offenders would not drastically change, increasing the class of the offense
would send the correct message to these offenders about the seriousness of tire offense.
Currently, to ajuvenile, it appears more serious to steal someone’s laptop (a felony) than
to engage in full sexual penetration with a kindergartner (a misdemeanor).

Thirdly, | support tire provision that would allow greater information to be
released about juvenile sex offenders. A parent should he able to find out if a potential
babysitter for their children has been adjudicated in the juvenile justice system for a sex
offense. As a mother of two young children, I know I would be horrified if I unwittingly
hired a babysitter that perpetrated on one or both of my children. My children could be

scarred for life.

Finally, the provisions giving local communities authority to adopt stronger
controls over alcohol in local option areas, and related provisions to curb bootlegging,
will contribute to a better environment for children in rural areas. Alcohol is almost
always involved in incidents of child sexual abuse, physical abuse and neglect. If
perpetrators who axe prone to abusing children when they have consumed too much
alcohol were not allowed access to it, | guarantee the rate of child abuse and neglect

would plummet.

Thank you for hearing this legislation. 1 believe it will greatly assist our efforts to
make Alaska a safer place to be a child.

Sincerely,

GREGG D. RENKES

B.
Assistant Attorney

LBN:dal
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Alaska Association of Chiefs of Police

Via: US Mail

February 24, 2004

Mr. Dean Guaneli

Chief Assistant Attorney General
PO Box 110300

Juneau, Alaska 99801

RE: Governor’s 2004 Crime Biill

Dear Dean,

The Alaska Association of Chiefs of Police would like to offer our support for the
Governors 2004 Crime Bill. | believe this bill offers many potential solutions to problems we as
Law Enforcement Officers and you as Prosecutors face day on a daily basis.

As an Alaskan Law Enforcement Officer for over 30 years | have watch our criminal
justice system come from areas that were weak to a much stronger practice today. However there
is still much to do to assure the safety of the people we serve as well as reducing the occurrence
of serious and dangerous offenses. This bill assist’s those communities that choose to reduce the
use of alcohol; it improves our drunken driving laws and helps in the protection of children from
juvenile offenders. These are important areas that need to be address and | believe the Governor
has made a major step in the right direction.

We support this bill and offer any assistance we can provide. Please contact me if you

have any questions or concerns.

Sincerely,

Thomas Lee Clemons
Chiefof Police

(907) 224-3338 P.O B o x 167 Seward, AK 996614



ALASKA NETWORK ON
DOMESTIC VIOLENCE AND SEXUAL ASSAULT

130 Seward, Rm 209 (907) 586-3650 ph
Juneau, Alaska 99801 (907) 463-4493 fit

SB170/HB244
March 2004

Please accept this memo as a letter of support for the Governor's crime bill.

The Network particularly appreciates the administration's stance on holding
perpetrators accountable for each crime they've committed by requiring
consecutive sentencing for multiple counts of particularly heinous crimes,
including sexual assault. The longer sex offenders can be removed from the
community the safer we all are. Consecutive sentences also provide some sense of
approximate justice to each victim involved, that at least the perpetrator is being
required to pay something, for the crime committed against her/him.

The Network supports increasing the penalty from a class A misdemeanor to
a class C felony for the crime of sexual abuse when an older minor penetrates a
very young minor. Recognizing that minors who commit sexual abuse crimes are
sometimes victims themselves, it is still important that the crime cany a penalty
severe enough that if the minor chooses to perpetrate a sexual assault as an adult,
the previous conduct can be examined.

The Network also supports releasing documents concerning adjudication of
a sexual offense to protect the safety of a child or vulnerable adult. Balancing the
needs of families to protect children and vulnerable adults and the juvenile
offender’s right to confidentiality is something we believe can be achieved through
the regulation process when the department begins to implement procedures to
allow for the release of information.
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Frank H. Murkowski, Governor

DEPARTM ENT OF LAW ‘Il:’U(l?lEBAoUX/fl\-tiSSO}?A 99811-0300

PHONE: (907)465-3600
OFFICE OF THEATTORNEY GENERAL FAX: (907)465-2075

February 26,2004

Senator Ralph Seekins

Chair, Senate Judiciary Committee
Alaska State Legislature

State Capitol, Room 125

Juneau, Alaska 99801

Re: SB 170 - 2004 Governors Crime Package

Dear Senator Seekins:

The Department of Law would appreciate your scheduling a committee hearing of the
Governors 2004 Crime Package at your earliest convenience. As we previously discussed, we
are planning to use SB 170 as the vehicle and offer a committee substitute, to present these

important ideas to the committee for its consideration.
If you have any questions, please feel free to contact me.
Sincerely,

GREGG D. RENKES
ATTORNEY GENERAL

DWM/lcc

cc: Mike Tibbies, Legislative Director, Office of the Governor
Deborah Behr, Legislation and Regulations Attorney, Department of Law



AMENDMENT

OFFERED IN THE SENATE

TO: SJ170

Page 12, lines 2-13:
Delete all material and insert the following:
“Rule 412. Evidence lllegally Obtained. Evidence illegally obtained shall not be used
over proper objection by the defendant in a criminal prosecution for any purpose except:
(1) astatement illegally obtained in violation of the right to warnings under
Miranda v. Arizona, 384 U.S. 436 (1966), if the prosecution shows that the statement was
otherwise voluntary and not coerced, may be used
(A) to impeach the person who made the statement; or
(B) in a prosecution for peijury if the statement is relevant to the issue of guilt or
innocence [AND IF THE PROSECUTION SHOWS THAT THE STATEMENT WAS
OTHERWISE VOLUNTARY AND NOT COERCED]; and
(2) other evidence illegally obtained, if the prosecution shows that the evidence
was not obtained in substantial violation of rights, may be admitted
(A) to impeach a witness; or
(B) inaprosecution for perjury if it is relevant to the issue of guilt or innocence
[AND THE PROSECUTION SHOWS THAT THE EVIDENCE WAS NOT OBTAINED IN

SUBSTANTIAL VIOLATION OF RIGHTS].



AMENDMENT

OFFERED IN THE SENATE
TO: SB 170
Page 9, line 21:
Following “trial,” insert the following:
“to the extent allowed by the Alaska and United States Constitutions and

except where it would work manifest injustice”



AMENDMENT

OFFERED IN THE SENATE

TO: SB 170

Page 5, lines 19 and 20:

Delete the following:

“The court shall permit the prosecutor to be present at the hearing under this section.”

Page 5, lines 21-31 and Page 6, line 1

Delete all material and insert the following

“(h) At the hearing under (g) of this section, the witness or the attorney for the
witness in the form of a proffer shall describe how the testimony or other information
could connect the witness with a crime. If the court finds that there is a real and
substantial danger that the testimony or other information to be compelled would furnish
alink in the chain of evidence leading to conviction of a crime, the court shall find that
the witness has a valid claim of privilege. If the court finds that the witness has a valid
claim of privilege, the court shall determine the level of offense to which the privilege
applies, unclassified felony, class A, class B, or class C felony, or a misdemeanor, and
shall notify the prosecutor, but the court may not disclose the relevant date or other

details of the crimes. |f the witness is not granted immunity, evidence of the hearing and

the court’s findings shall be sealed.
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tion” and would therefore be subject to the
rules and conditions he seeks to have re-
viewed. [At. 34-35]

[11] The problem with this argument i?
that Kleven was not asserting a claim for
constructive discharge in his second law-
suit. The trial court noted this in making
its ruling. The issue then is whether an
employee who starts a grievance process
and subsequently resigns has standing to
force the employer to continue with the
process and remedy problems presumably
for the benefit of those employees who
remain. Even under our liberal standing
rules, we do not believe Kleven has estab-
lished a sufficient personal stake in the
case to gain standing under an interest-
injury analysis. As the trial court noted,
because Kleven is no longer employed by
YKSD, he is no longer subject to the con-
tested grievance procedures, nor is he
threatened by the alleged safety viola-
tions.u Compare Rutter v. State, 668
P.2d 1343, 1346 (Alaska 1983) (holding that
commercial fisherman had standing to chal-
lenge state’s fishing permit policy because
his ability to fish would be directly impact-
ed by the number of permits granted):
with Bowers Office Prod. v. University of
Alaska, 755 P.2d 1095, 1098 (Alaska 1988)
(holding that bidder did not have standing
to challenge university bid review practices
where bidder had abandoned claim for dam-
ages arising out of these practices and was
currently only seeking declaratory relief).

[12,13] Taxpayer-citizen status is a suf-
ficient basis to challenge allegedly illegal
governmental conduct when the issues
raised are of significant public concern and
when the taxpayer-plaintiff is a suitable
advocate of the issues involved in the law-
suit. See Trusteesfor Alaska, 736 P.2d at
329; State v. Lems, 559 P.2d 630, 635
(Alaska 1977), cert denied, 432 U.S. 901,
97 S.Ct. 2943, 53 L.Ed.2d 1073 (1977). In
Trusteesfor Alaska, we noted that stand-
ing may properly be denied to a taxpayer-
plaintiff where "there is a plaintiff more
directly affected by the challenged conduct
in question v.ho has or is likely to bring

14. If Kleven had articulated a claim for con-
struct;vc discharge in this second lawsuit, he
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suit." Trustees for Alaska, 736 P.2d at
329. Because YKSD’s remaining employ-
ees are certainly in better position to raise
the grievances Kleven cites and because we
have no reason to believe that current
YKSD employees would be indisposed to
press legitimate grievances, we agree with
the trial court that Kleven has failed to
establish citizen-taxpayer standing. Ac-
cordingly, we hold that Kleven's second
lawsuit was properly dismissed for lack of
standing.

[14] We also uphold the trial court’s
partial attorneys’ fee award. See Alaska
Civil Rule 82. The court awarded YKSD
$2,700.00 in cost and fees which represent-
ed only about fifty percent of YKSD's total
fees for the second lawsuit. We have pre-
viously upheld awards representing well
over fifty percent of a prevailing party's
actual fees and therefore find no abuse of
discretion in this case. See, e.g., Steen-
meyer Corp. v. Mortenson-Neal, 731 P.2d
1221, 1226-27 (Alaska 1987) (holding that a
Civil Rule 82 award of 75 percent of actual
fees was not “manifestly unreasonable”).

The judgment in the first lawsuit is RE-
VERSED and the case is REMANDED for
further proceedings consistent with this
opinion. The judgment in the second law-
suit is AFFIRMED.

STATE of Alaska, Petitioner,

V.
The Honorable Rene J. GONZALEZ,
Judge of the Superior Court, Jill

Jahnke-Leland, Peter H. Leland, and
Jeffrey S. DcGrasse, Respondents.

No, S-5003.
Supreme Court of Alaska.
June 4, 1993.

Following retrial in criminal case, state
issued subpoena for witness to appear as

would have had a sufficient interest in these
issues. See Beard, 796 P.2d at 1349.
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prosecution witness. Witness moved to
quash subpoena by asserting constitutional
privilege against compulsory self-incrimioa-
tion. The Superior Court, Third Judicial
District, Anchorage, Rene Gonzalezt J.,
found that Alaska's witness immunity stat-
ute violated Alaska Constitution and
quashed the subpoena. State appealed.
The Court of Appeals, 825 P.2d 920, af-
firmed. Petition for hearing was granted.
The Supreme Court, Matthews, J., held
that statute granting use and derivative
use immunity violated the constitutional
provision that no person could be compelled
to give testimony against himself.

Affirmed.

1. Witnesses ©=297(4.1)

State constitutional prohibition against
compelling person to witness against him-
self does not prohibit forcing person to
testify in criminal case against another per-
son, even though testimony may show wit-
ness was guilty of crime. Const. Art. 1,
§9; AS 12.50.101, 12.50.101(a).

2. Witnesses ©=304(4)

Witness compelled to give testimony
that might show he or she was guilty of
crime must be granted some type of immu-
nity from prosecution. Const. Art. 1, § 9;
AS 12.50.101, 12.50.101(a).

3. Criminal Law ©=42

“Transactional immunity” from prose-
cution, of witnesses whose compelled testi-
mony might show their guilt of crime, pro-
hibits prosecution for crime concerning
which witness is compelled to testify.
Const. Art. 1, 8 9; AS 12.50.101, 12.50.-
101(a).

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Criminal Law ©=42

"Use and derivative use immunity,” in
connection with compelled testimony that
might show witness was guilty of crime,
allows prosecution of witnesses for crimes
referred to in compelled testimony, but pro-
hibits use of compelled testimony and its
fruits in such prosecutions. Const. Art. 1,
§9; AS 12.50.101, 12.50.101(a).

5. Criminal Law ©=1139

Scope of state constitutional provision,
that no person would be compelled to be
witness against himself in criminal proceed-
ing, is question of constitutional law to be
decided by Supreme Court de novo. Const.
Art. 1, 8 9; AS 12.50.101, 12.50.101(a).

6. Constitutional Law <t=12, 13, 18

In applying state constitutional provi-
sion barring person from being compelled
to testify against himself in criminal case,
Supreme Court’s inquiry is not controlled
by any one source of authority, such as
United States Supreme Court or appeal to
intent of framers of State Constitution;
such authority is considered when helpful
in discerning intent and spirit of local con-
stitutional language and whether right in-
voked is necessary for kind of civilized life
and ordered liberty which is at core of
constitutional heritage. Const. Art. 1, § 9;
AS 12.50.101, 12.50.101(a).

7. Criminal Law ©=393(1)

Under state constitutional provision
prohibiting  self-incrimination individual
may not be compelled to give testimony
unless state has taken measures to remove
hazards of incrimination, and individual
faces hazard of incrimination whenever an-
swers elicited could support conviction or
might furnish link in chain of evidence
leading to conviction. Const. Art. 1, 8§ 9;
AS 12.50.101.

8. Criminal Law ©=42, 393(1)

Statute granting use and derivative
use immunity to witnesses compelled to
give testimony that might incriminate them
violated state constitutional prohibition
against forcing a person to be witness
against himself in criminal proceeding; due
to human frailties it would be impossible to
ensure that testimony would not be used in
some manner against defendant in subse-
quent trial and even if evidence was not
used directly, nonevidentiary use could be
made of testimony in terms of focusing
investigation, deciding to initiate prosecu-
tion against witness, refusing to plea-bar-
gain, interpreting evidence, planning cross-
examination, and otherwise generally de-
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veloping trial strategy. Const..Art. 1, § 9;
AS 12.50.101, 12.50.101(a).

Eric A. Johnson, Asst. Atty. Gen., An-
chorage, Charles E. Cole, Atty. Gen., Ju-
neau, for petitioner.

Margi Mock, Ray Brown, Asst. Public
Defenders, John B. Salemi, Public Defend-
er, Anchorage, for respondent Jeffrey S.
DeGrasse.

Jeffrey F. Sauer, Juneau, for respondent
Jill Jahnke-Leland.

Before MOORE, C.J., and
RABINOWITZ, BURKE, MATTHEWS and

COMPTON, JJ.

OPINION

MATTHEWS, Justice.

[1,2] Article I, section 9 of the Alaska
Constitution states that "[n]o person shall
be compelled in any criminal proceeding to
be a witness against himself.” This section
does not prohibit compelling a person to
testify in a criminal case against another
person, even though the testimony may
show that the witness was guilty of a
crime. Surina v. Buclcalew, 629 P.2d 969
(Alaska 1981); State v. Serdakely, 635
P.2d 1182 (Alaska 1981) (per curiam).
However, a witness who is compelled to
testify must be granted some type of im-
munity from prosecution.

[3.4] There are two types of immunity
from prosecution in current usage. Trans-
actional immunity, the more protective
type, prohibits prosecution of a compelled
witness for a crime concerning which the
witness is compelled to testify. The nar-
rower form, use and derivative use immuni-
ty, allows prosecution of the witness for
the crimes referred to in the compelled
testimony, but prohibits the use of the com-
pelled testimony and its fruits in such pros-
ecutions. Surina, 629 P.2d at 971, n. 2.
In Surina and Serdakely, pursuant to our
supervisory powers, we approved of trans-
actional immunity as a matter of practice
but expressed no view as to whether use
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and derivative use immunity might also be
constitutionally permissible.

Alaska Statute 12.50.101, enacted after
Surina and Serdakely were decided, au-
thorizes an order compelling testimony
based on a grant of use and derivative use
immunity. In the present case this statute
has been challenged as unconstitutional un-
der article I, section 9 of the Alaska Consti-
tution. The superior court and the court of
appeals have concluded that the statute is
unconstitutional. We granted the state's
petition and now affirm the decision of the
court of appeals.

FACTS AND PROCEEDINGS

On the evening of May 8, 1990, Jill
Jahnke-Leland, Carl Jahnke-Leland, Peter
Leland, and Jeffrey DeGrasse were arrest-
ed for the murder of Rick Zaug and the
attempted murder of Tom Moore. Earlier
that day Zaug and Moore had sailed from
Ketchikan to Thome Arm to go fishing.
That evening the two men tied their boat to
a public mooring buoy to which another
boat was already tied. Soon thereafter a
tragic dispute arose over use of the buoy.
After angry words were exchanged, Moore
and Zaug were fired upon from the shore;
Zaug was killed and Moore was seriously
injured.

Leland, DeGrasse, and Carl and Jill
Jahnke-Leland all gave taped statements
to the police. Leland and DeGrasse admit-
ted that each had shot at Zaug and Moore
from the shore. Jill Jahnke-Leland stated
that after she had words with Zaug and
Moore, she headed toward shore and fired
a gun shot in the air to scare Zaug and
Moore. Jill Jahnke-Leland also stated that
soon after she fired that shot into the air,
DeGrasse and Leland began firing.

Leland, DeGrasse, and Carl and Jill
Jahnke-Leland were each indicted for first-
degree murder, attempted first-degree
murder, and first-degree assault Jill
Jahnke-Leland was convicted of man-
slaughter and assault She appealed to the
court of appeals. Her appeal was pending
during the proceedings hereinafter de-

scribed and
consideration
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scribed and during the presentation and
consideration of this case by this court.1

In the subsequent trial against Leland
and DeGrasse, the state moved to compel
Jill Jahnke-Leland to testify under AS 12.-
50.101.3 Alaska Statute 12.50.101 allows
the state to compel a withess to testify in
exchange for immunity from use or deriva-
tive use of the compelled testimony in a
criminal prosecution. The trial court de-
nied the state's motion, ruling that AS 12.-
50.101 violates article I, section 9 of the
Alaska Constitution, which protects individ-
uals against compelled self-incrimination.3
Leland and DeGrasse were then tried with-
out Jill Jahnke-Leland's testimony. The
trial ended with a hung jury. On retrial,
the state renewed its motion to compel Jill
Jahnke-Leland to testify. The trial court
again denied the motion on constitutional
grounds. The state sought review and the
court of appeals affirmed the trial court's
decision. State v. Gonzalez, 825 P.2d 920
(Alaska App.1992). We granted the state's
petiiion for hearing from this decision.

IMMUNITY AND THE PRIVILEGE
AGAINST SELF-INCRIMINATION

This case presents two issues: (1) What
is the scope of the Alaska Constitution
article 1, section 9 privilege against self-
incrimination? and (2) Does AS 12.50.101
provide immunity which adequately

1. Shortly before the publication of this opinion
the court of appeals affirmed her conviction
and remanded her sentence. Jahnke-Leland i
State, Mem.Op. & J. No. 2675 (Alaska App.,
April 21, 1993). The progress of Jill Jahnke-
Leland's appeal is relevant if her conviction
becomes final before the state compels her to
testify. In that event, Jill Jahnke-Leland would
no longer be subject to conviction or punish-
ment on account of her compelled testimony.
Without the threat of conviction or punishment,
an individual may no longer invoke the protec-
tion of the privilege against sa'f-sncrininvin’t.
ELL v. State, 572 P.2d 786, 788 (Alaska i77/)
("a witness may not refuse to testify where there
is no real or substantial hazard of incrimina-
tion."). Additionally, if Jill Jahnke-Leland was
compelled to testify while her appeal was pend-
ing, transactional immunity would not invali-
date her prior conviction; instead, transactional
immunity would only bar retrial if her convic-
tion was reversed on appeal. See State v. Run-
ions, 100 Wash.2d 52, 665 P.2d 1358, 1360

matches the protection of the constitutional
privilege? We address each issue in turn.

Scope of the Privilege

(5,6] The issue of the scope of article I,
section 9 is a question of constitutional law
which we decide de novo. Constitutional
interpretation follows the "rule that the
intent underlying .,, constitutional lan-
guage should first be gathered from the
plain meaning of the language itself.”
Baker v. City of Fairbanks, 471 P.2d 386,
397 (Alaska 1970). As the court of appeals
recognized, this inquiry is not controlled by
any one source of authority, such as United
States Supreme Court precedent or an ap-
peal to the intent of the framers of the
Alaska Constitution. Rather, such authori-
ty is considered and, when appropriate, fol-
lowed when helpful in discerning the “in-
tention and spirit of our local constitution-
al language and [whether the right in-
voked is] necessary for the kind of civilized
life and ordered liberty which is at the core
of our constitutional heritage.” Id. at 402
(emphasis added).

[71 Ip. the present case, our inquiry i

controlled by Alaska precedent. The state
and DeGrasse acknowledge that the scope
of article I, section 9 is set forth in E.L.L.
v. State, 572 P.2d 786 (Alaska 1977):
The privilege against self-incrimination
applies where the answers elicited could

(1983) (citing Katz v. United States, 389 U.S. 347,
88 S.Ct. 507, 19 L.Ed.2d 576 (1967)).

2. AS 12.50.101 states, in relevant part, that the
state may compel testimony upon the condition
that:

no testimony or other information compelled
.., or information directly or indirectly de-
rived from that testimony or other informa-
tion, may be used against the witness in a
criminal case, except in a prosecution based
on perjury, giving a false statement, or other-
wise knowingly providing false information,
or hindering prosecution.
AS 12.50.101(a).

3. Article I, section 9 of the Alaska Constitution
reads as follows:

Section 9. Jeopardy and Sclf-Incrimina-
tlon. No person shall be put in jeopardy
twice for the same offense. No person shall
be compelled in any criminal proceeding to
be a witness against himself.
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support a conviction or might furnish a
link in the chain of evidence leading to a
conviction. But, a witness may not re-
fuse to testify where there is no real or
substantial hazard of incrimination____

Id. at 788 (citations omitted). Thus, in Su-
rina v. Buckalew, 629 P.2d 969, 977 (Alas-
ka 1981), we stated: “where the hazard of
incrimination has been removed, the privi-
lege against self-incrimination is no longer
required." Surina, however, left open the
question of what type of immunity would
"remove” “the hazard of incrimination."
From these authorities we can piece togeth-
er the scope of the article I, section 9
protection against self-incrimination: (1) an
individual may not be compelled to give
testimony unless the state has taken mea-
sures to remove the hazard of incrimina-
tion; and (2) an individual faces a hazard of
incrimination whenever “the answers elicit-
ed could support a conviction or might fur-
nish a link in the chain of evidence leading
to a conviction."4

AS 12.50.101 and the Scope of the Privi-
lege
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J., dissenting). In a perfect world, one
could theoretically trace every piece of evi-
dence to its~source and accurately police
the derivative use of compelled testimony.
In our imperfect world, however, the ques-
tion arises whether the judicial process can
develop safeguards to prevent derivative
use of compelled testimony that satisfy ar-
ticle I, section 9. Because we doubt that
workaday measures can, in practice, pro-
tect adequately against use and derivative
use, we ultimately hold that AS 12.50.101
impermissibly dilutes the protection of arti-

cle I, section 9. Our conclusion rests on
two bases.

First, we are persuaded that problems of

proof and ordinary human frailties combine
to pose a potent threat to an individual
compelled to testify. The accused faces
proof problems because all evidence re-
garding use of compelled testimony neces-
sarily rests in the hands of the state. Hu-

man frailty presents a further obstacle be-

cause the accused is reduced to probing the
faded memories and incomplete recollec-

[8] We now reach the question at the tions of the state's agents in tracing the

center of this case: does a grant of use and
derivative use immunity remove the hazard
of incrimination? We do not doubt that, in
theory, strict application of use and deriva-
tive use immunity would remove the haz-
ard of incrimination. See Kastigar w.
United States, 406 U.S. 441, 468, 92 S.Ct.
1653,1668, 32 L.Ed.2d 212 (1972) (Marshall,

4. This scope largely parallels the'scope the Su-
preme Court has set for the Fifth Amendment.
Kastigar v. United States, 406 U.S. 441, 453, 92
S.Ct. 1653, 1661, 32 L.Ed.2d 212 (1972). None
of the parties have suggested, nor do we consid-
er, Justice William 0. Douglas' position that the
privilege "put[s] it beyond the power of [govern-
ment] to compel anyone to confess his crimes."
Id. at 467, 92 S.Ct. at 1668 (emphasis added)
(Douglas, J., dissenting); see Ullmann v. United
States. 350 U.S. 422, 446, 76 S.Ct 497, 511, 100
L.Ed. 511 (1956) (Douglas, J., dissenting).

At times, DeGrasse claims to broaden the
scope of article |, section 9 by stating that a
grant of immunity must "placc[] [the witness]
in the same position as if he remained silent.”
The Supreme Court has rejected this formula-
tion of the self-incrimination guarantee, instead
favoring an interpretation similar to the one
stated above. See United States v. Apfelbaum,
445 U.S. 115, 100 S.Ct. 948, 63 L.Ed.2d 250

path of the compelled testimony from the
point where it is given to the point where it
is used. Justice William Brennan ex-
pressed these twin concerns in his dissent
in Piccirillo v. New York, 400 U.S. 548,
552, 91 S.Ct. 520, 522, 27 L.Ed.2d 596 (1971)
(Brennan, J., dissenting). According to
Justice Brennan:

(1980). This formulation also begs a very im-
portant question: put in the same position with
respect to what interest? Clearly certain inter-
ests, such as keeping the compelled testimony
from coming to public light, could not be
achieved without implementing extraordinary
means. The standard "the same position as if
he remained silent" must have a specific refer-
ence point. In the present case, that reference
point is incrimination. Thus, a meaningful
reading of the "same position" argument is that
the person compelled to testify must be put in
the same position with regard to the possibility
of incrimination as if he had remained silent.
If the person had remained silent, he would
have faced no hazard of incrimination from his
own words. Thus, DeGrassc’'s seemingly restric-
tive standard really reduces to this court's prior
standard: remove the hazard of incrimination
due to the compelled person's own words.
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all the relevant evidence will obviously
be in the hands of the government—the
government whose investigation included 1
compelling the individual involved to in-
criminate himself (T]his argument
does not depend upon assumptions of
misconduct or collusion among govern-
ment officers. It assumes only the nor-
mal margin of human fallibility. [Peo-
ple] working in the same office or depart-
ment exchange information without re-
cording carefully how they obtained cer-
tain information; it is often impossible to
remember in retrospect how or when or
from whom information was obtained.

Id. at 5°3, 91 S.Ct. at 530-531; see also
Kastigar, 406 U.S. at 469, 92 S.Ct. at 1669
(Marshall, J., dissenting).

For this important reason, we also reject
the state's proffered analogy between com-
pelled testimony and coerced confessions.
In a case involving a coerced confession,
the facts relevant to the "voluntariness” of
the confession will be known and available
to both the state and the accused. In the
case of compelled testimony, however, the
accused can only speculate as to how wide-
ly her compelled statement has been dis-
seminated. Procedures and safeguards
can be implemented, such as isolating the
prosecution team or certifying the state’s
evidence before trial, but the accused often
will not adequately be able to probe and
test the state’s adherence to such safe-
guards. This danger does not subside in
the face of even the strictest burden of
proof, for, as Justice Thurgood Marshall
aptly noted, although the government may
have the burden of proof, "the government
will have no difficulty in meeting its bur-
den by mere assertion if the witness pro-
duces no contrary evidence." Kastigar,
406 U.S. at -.'69, 92 S.Ct. at 1669 (Marshall,
J., dissenting).

One of the more notorious recent immu-
nity cases, United States v. North, 910

5. Although both courts and commentators di-
vide on whether a constitutional protection
against self-incrimination should prohibit non-
evidentiary use of compelled testimony, see, eg.,
United States v. Byrd, 765 F.2d 1524, 1530-31
(11th Cir.1985) (allowing nonevidentiary use);
United States v. McDaniel, 482 F.2d 305, 311 (8th

F.2d 84S (D.C.Cir.), modified, 920 F.2d 940
(D.C.Cir.1990) (en banc), cert, denied, —
U.sS. , 111 S.Ct. 2235, 114 L.Ed.2d 477
(1991), illustrates another proof problem
posed by use and derivative use immunity.
North involved the criminal conviction of
Oliver North for his alleged participation in
the Iran/Contra Affair. Prior to his crimi-
nal trial, North had been compelled to testi-
fy before congressional committees investi-
gating the Iran/Contra Affair. This testi-
mony received extensive coverage in the
national media. As required by federal
law, North received immunity from use or
derivative use of any testimony given be-
fore the committees.

On tppeal, the District of Columbia Cir-
cuit identified two witness-related problems
with regard to North's compelled testimo-
ny. First, the prosecution could use the
compelled testimony to refresh the recollec-
tion of a witness testifying at North’s crim-
inal trial. 1d. at 860-61. This use could be
policed by relying on the good faith assur-
ances of the prosecution and its witnesses
that no such use was made of the com-
pelled testimony. The second problem,
however, is more troublesome. In a case
such as North, where the compelled testi-
mony receives significant publicity, wit-
nesses receive casual exposure to the sub-
stance of the compelled testimony through
the media or otherwise. Id. at 863. In
such cases, a court would face the insur-
mountable task of determining the extent
and degree to which "the witnesses' testi-
mony may have been shaped, altered, or
affected by the immunized testimony.” Id.
We have not been persuaued that proce-
dures exist to probe the mind of a witness
in order to discover such use of compelled
testimony.

The second basis for our decision is that

the state cannot meaningfully safeguard
against nonevidentiary use of compelled

testimony.5  Nonevidentiary use in-

Cir.1973) (prohibiting nonevidentiary use);
Gary S. Humble, Nonevidentiary Use of Com-
pelled Testimony: Beyond the Fifth Amendment,
66 Tex.L.Rev. 351, 371-83 (1987) (urging that
nonevidentiary use be allowed); Kristine Stra-
chan, Self-Incrimination, Immunity, and Water-
gate, 56 Tex.LRev. 791, 806-10 (1978) (urging
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clude[s] assistance in focusing the investi-
gation, deciding to initiate prosecution, re-
fusing to plea-bargain, interpreting evi-
dence, planning cross-examination, and oth-
erwise generally planning trial strategy.”
United States v. McDaniel, 482 F.2d 305,
311 (8th Cir.1973). Innumerable people
could come into contact with the compelled
testimony, either through official duties or,
in a particularly notorious case, through
the media.6 Once persons come into con-
tact with the compelled testimony they are
incurably tainted for nonevidentiary pur-
poses. Seeid. Safeguarding against such
dangers will prove well nigh impossible,

[flor the paths of information through

the investigative bureaucracy may well

be long and winding, and even a prosecu-
tor acting in the best of faith cannot be
certain that somewhere in the depths of
his investigative apparatus, often includ-
ing hundreds of employees, there was
not some prohibited use of the compelled
testimony.

Kastigar, 406 U.S. at 469, 92 S.Ct. at 1669

(Marshall, J., dissenting).

Nonevidentiary use of compelled testimo-
ny can adversely affect an accused in many
ways. When compelled testimony is in-
criminating, the prosecution can “focus its
investigation on the witness to the exclu-
sion of other suspects, thereby working an
advantageous reallocation of the govern-
ment's financial resources and personnel.”
Strachan, supra, at 807. The compelled
testimony “may help explain information
otherwise known," which could aid the
prosecution in the presentation of its case.
Id. With knowledge of how the crime oc-
curred, the prosecution may refine its trial
strategy to “probe certain topics more ex-
tensively and fruitfully than otherwise."
Id. Indeed, a defendant may choose to
relinquish her right to testify out of fear

Ihat nonevidentiary use be prohibited), the state
concedes that the Alaska Constitution prohibits
such use. Additionally, we believe that nonevi-
dcntiary use could "furnish a link in the chain
of evidence leading to a conviction,” E.LL, 572
P.2d at 788, or at least forge and shape that
chain, sufficiently to fall within the conduct
prohibited by article I, section 9.
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that the prosecution has honed its cross-
examination with its knowledge of the com-
pelled testimony. Id. Regardless of
whether Jill Jahnke-Leland testified at her
first trial, the prosecution’s mere knowl-
edge of her compelled testimony might sig-
nificantly alter her decision whether to do
so in a possible retrial. These are only
some of the possible nonevidentiary advan-
tages the prosecution could reap by virtue
of its knowledge of compelled testimony.

Even the state’s utmost good faith is not
an adequate assurance against noneviden-
tiary uses because there may be “non-evi-
dentiary uses of which even the prosecutor
might not be consciously aware.” State v.
Soriano, 68 Or.App. 642, 684 P.2d 1220,
1234 (1984) (only transactional immunity
can protect state constitutional guarantee
against nonevidentiary use of compelled
testimony). We sympathize with the
Eighth Circuit's lament in McDaniel that
“we cannot escape the conclusion that the
[compelled] testimony could not be wholly
obliterated from the prosecutor’'s mind in
his preparation and trial of the case.”
McDaniel, 482 F.2d at 312. This incurable
inability to adequately prevent or detect
nonevidentiary use, standing alone, pres-
ents a fatal constitutional flaw in use and
derivative use immunity.

We are not alone in construing a state
constitutional guarantee to require transac-
tional immunity in exchange for compelled
incriminating testimony. Courts in Hawaii,
Massachusetts, and Oregon have reached
the same result. See State v. Miyasaki, 62
Haw. 269, 614 P.2d 915, 922-23 (1980); At-
torney General v. Colleton, 387 Mass. 790,
444 N.E.2d 915, 921 (1982); Soriano, 684
P.2d at 1232.7 In each case, the court
relied, in part or in whole, on dangers pre-
sented by the inability to adequately en-
force a ban on derivative use. See Miya-

6. This situation is further complicated if poten-
tial jurors arc exposed to the witness’ compell 1
testimony through wide dissemination in the
media.

7. Butsee, eg, State v. Strong, 110 N.J. 583, 542
A.2d 866, 871-72 (1988); People v. Johnson, 133
Misc.2d 721, 507 N.Y.S.2d 791, 793 (Sup.1986);
Welsh v. Commonwealth, 14 Va.App. 300, 416
S.E.2d 451, 455 (1992).
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saki, 614 P.2d at 923-24; Colleton, 444
N.E.2d at 920-21; Soriano, 684 P.2d at
1233-34.

Because of the manifold practical prob-
lems in enforcing use and derivative use
immunity we cannot conclude that AS 12.-
50.101 is constitutional. Mindful of Ed-
ward Coke’s caution that “it is the worst
oppression, that is done by colour of jus-
tice," 8 we conclude that use and derivative
use immunity is constitutionally infirm.

AFFIRMED.

KEY NUMBER SYSTEM,

John WILLIS, Appellant,
V.
WETCO, INCORPORATED, Appellee.
No. S-4905.

Supreme Court of Alaska.

June 4, 1993.

Employer brought action against em-
iloyee for violation of noncompetition and
confidentiality agreements. After prelimi-
nary injunction was granted against em-
ployee, employee filed counterclaim. The
Superior Court, Third Judicial District, An-
chorage, Dana Fabe and Peter Michalski,
JJ., dismissed case for failure to prosecute.
Employee filed motion to reconsider dis-
missal, which was denied, and employee
appealed. The Supreme Court, Rabinowitz,
J., held that employee failed to demon-
strate good cause for delay in prosecution.

Affirmed.

1. Appeal and Error <3962
Supreme Court will review lower
court’s dismissal of action for delay of
prosecution under the abuse of discretion
standard. Rules Civ.Proc., Rule 41(e).

8 1Lord Edward Coke, The Second Part of the
Alaska Rep. 852-857P2d—4

2. Pretrial Procedure <$=5%.1

A showing of “good cause” for delay
in prosecution is the production of a rea-
sonable excuse for lack of prosecution.

See ﬁubhcanon Words and Phraseé
for other judicial constructions an

definitions.

3. Pretrial Procedure <3=5%4.1

Trial court did not abuse its discretion
in finding that employee failed to demon-
strate good cause for delay in prosecuting
his counterclaim where employee did not
explain what aspect of his damages were
continuing to accumulate, or why time was
any more ripe for trial now than earlier if
alleged damages were still accumulating,
and where a review of his counterclaim
indicated that there was no support for his

excuse.

4. Pretrial Procedure <631

Prior to court's dismissal of case for
lack of prosecution, there must be record
evidence of court's consideration of lesser
sanctions. Rules Giv.Proc., Rule 41(e).

5. Pretrial Procedure <3587

Trial court did not abuse its discretion
in dismissing employee’s counterclaim for
failure to prosecute where employee failed
to demonstrate good cause for his nearly
two-year delay in prosecution. Rules Civ.
Proc., Rule 41(e).

6. Pretrial Procedure <3631

Trial court is not under duty to explore
meaningful alternatives before entering
dismissal without prejudice for failure to
prosecute where function of rule is to clear
court's calendar and to protect parties
against undue delay; however, relevant in-
quiry for court is to determine whether any
proceedings have been taken within one-
year period, and if no proceedings have
been taken for more than one year, to
determine whether or not good cause has
been shown why action should not be dis-
missed. Rules Civ.Proc., Rule 41(e); AS
09.10.240.

Institutes of the Laws of England 48 (1797).
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Introduction
Chairman Seekins, and members of the Committee, Senators Ellis, French,

Ogan, and Therriault.

The Public Defender Agency has serious concerns regarding numerous portions of this
bill.

This bill proposes some radical changes to the criminal laws, many of which are
unwarranted, unfair, and in some instances unconstitutional. This bill covers many
different areas within the topic of criminal law and procedure, including defenses,
affirmative defenses, rights of prisoners after arrest, discovery, immunity, notice of
defenses, admissibility of certain evidence, consecutive sentencing and mitigation in
sentencing. lwould like to address each area individually.

Specifics
1. | elf Defense and Heat of Passion

Sections 1-5 change long-standing Alaska laws on self-defense, defense of others, and
heat of passion and require the defense to carry the entire burden of proving to the jury
that the defendant acted in self-defense, defense of others, or in the heat of passion.
Under current law, if you defend yourself and are later prosecuted, you must produce
some evidence of self-defense before a judge will allow a jury to consider the defense,
but once produced, the state must prove beyond a reasonable doubt that your use of
force was unjustified to gain a conviction. The same holds true for those acting in
defense of others, or in the heat of passion.

Defenses can be divided into two basic categories: Justification and Excuse. Although
there is some overlap between the categories, looking at defenses in this way helps
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explain differences between true "affirmative defenses" which the defense must prove,
and other defenses, like self-defense, on which the prosecution has the burden.

An example of an Excuse in the affirmative defense is the defense of necessity. Ifa
person is in danger of freezing to death and breaks into a cabin, he has committed the
crime of burglary. But the criminal conduct is excused by necessity. Under current law,
the defense has the burden of convincing the judge orjury of the "affirmative defense."
This is the way it should be. Ifa defendant essentially admits to criminal conduct but
asks the judge orjury to excuse the transgression, he or she should bear the burden of

proving the excuse.

Justifications are given a higher status in criminal law, and the prosecution has
traditionally had the burden of proving that a crime took place despite a justification.
(Although the prosecution has the ultimate burden, the judge will not allow the jury to
consider the justification unless the defense has come forward with some credible
evidence to support it.) An example of justification is a police officer using force to
arrest someone for a crime. Technically, the police officer's actions are a criminal
assault. However, under AS 11.81.370, the police officer is justified in using force to

make an arrest or terminate an escape.

Therefore, with justifications, criminal conduct is not merely excused. When a
defendant's actions are justified, society has made the judgement that conduct that
would otherwise be criminal is not a crime. The law placing the ultimate burden of proof
on the prosecution when justifications are legitimately raised is longstanding in Alaska
(see Toomev v. State. 581 P.2d 1124 (Alaska Supreme Court 1978) and elsewhere
(see Paul H. Robinson, Criminal Law Defenses. Sec. 132 at pg. 99-100 (West
Publishing Co. 1984)). This law should not be changed.

Many states, and the federal government require that the prosecution has the burden of
proving beyond a reasonable doubt that the defendant in a homicide prosecution did not
act in self-defense. From a 2002 pocket supplement to an American Law Reports
article on the subject entitled Homicide: Modern Status of Rules As to Burden and
Quantum of Proofto Show Self-Defense, 43 ALR 3d 221, June 2002 Supp. at pp. 13-
24, more than 30 states require the government to prove beyond a reasonable doubt
that the defendant in a homicide prosecution did not act in self-defense. Those states
include Alabama, Arizona, California, Connecticut, Florida, Georgia, lllinois, Indiana,
lowa, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi,
Missouri, Nebraska, Nevada, New Jersey, New York, North Carolina, North Dakota,
Ohio, Oklahoma, Pennsylvania, Rhode Island, Texas, Utah, Washington, and West
Virginia. Some state may label the defense of self-defense an "affirmative defense,"
but that can mean, like in Alaska now, that the defendant has the affirmative duty to
produce some evidence of self-defense to raise the issue, and then the state must
prove beyond a reasonable doubt that the defendant did not act in self-defense. Ifyou
look at AS 11.81.900(b)(2) and (18) it explains how the two work in Alaska. "Affirmative
defense" is an ambiguous phrase and means different things in different states.



One part of this bill seeks to deny to a victim of domestic violence a right to armed self-
defense against the very perpetrator of prior violence. That proposed change in section
4 states that "A person may not use deadly force... if the person brought a deadly
weapon to an encounter with reckless disregard that the encounter would result in
combat.” In other words, the proposed law denies the right of self-defense to the very
people who are most likely to have to exercise it. It may be proposed with gangs in
mind, but its reach is far more expansive. For example, a woman who carries
concealed because she is afraid her abusive ex-boyfriend might seriously hurt or Kill
her, now would have absolutely no right to self-defense if she regularly carries a
weapon and encounters him picking up her child at day care and he lunges at her and
she shoots him. She is completely denied her right to self defense under this new
provision, because she brought a gun to an encounter with reckless disregard that the
encounter with him would result in combat. This is so even if she was not the initial
aggressor or did not provoke the incident.

Sections 2 and 4 of the proposed legislation provide exceptions to the burden shifting to
the defense for citizens that defend themselves in their own home, but the exeption is
meaningless. The transmittal letter states that citizens who defends themselves in their
own homes and must use force to protect their families would not be affected by this
change, as long as they are in their own home, are not the initial aggressor, and not
assaulting a “household member.” This exception is meaningless for most people
defending themselves in their own home, because the definition of "household member"
in AS 18.66.990(5) is so broad, itincludes a multitude of people that one can’t defend
against, even in one’s own home. For instance, ifa woman is in her home with her
children, and a person she dated twice many years before comes to her home and
while there physically threatens her, and she grabs a handgun and forcefully defends
herself, if she is prosecuted for killing or assaulting him, she has the full burden (
preponderance of the evidence) to prove her innocence, because this person is
considered a "household member” under the definition. This should not be the case.

Changes in the law on self defense, defense of others and heat of passions are not
warranted. Inthe Governor’s transmittal letter it describes how difficult it is for
prosecutors to obtain convictions while self defense and 'heat of passion' remain
elements that the State of Alaska must disprove. This claim is hard to support. Distress
over the results in 16 cases over the last twenty years, as mentioned by prosecutor
Novak is not such a compelling figure that it warrants the radical changes proposed.
The expressed distress over these sixteen cases out of hundreds does not warrant the
drastic erosion of the right to protect oneself.

Further, the argument that this change is needed to combat a rise in drug violence is
also misstated. An examination of Alaska’s current criminal law shows that possessing
a firearm while violating Alaska’s controlled substances act is in and of itself a crime.

AS 11.61.195 defines this as Misconduct Involving Weapons in the Second Degree, a
class B felony. Ifa person actually uses or attempts to use a firearm while conducting a
controlled substances transaction or other violation of the law, AS 11.61.190 defines
that conduct as Misconduct Involving Weapons in the First Degree, a class A felony.



That crime is punishable by up to twenty (20) years in prison. As such, when the
argument is made that too many drug dealers are carrying weapons and innocent
people are dying, the proper response should not be to pass more legislation. The
proper response should be to wonder why current laws are not being enforced. Itis not
that charges can’t be prosecuted, but that they are choosing not to charge.

All of this analysis, however, begs the question of how many people are in fact being
shot in drive-by shootings or other drug-related violence. The answer, at least
according to news reports, is very few. The vast majority of homicides that occur within
this state arise over relationships. As such, changing this law will not help put drug
dealers who shoot innocent people injail. Rather, it erodes basic, constitutional and

common-law rights of individuals.

This is the second reason why this law should be rejected. From its roots in the Anglo
jurisprudence system, individuals have been held to hold basic, inalienable rights. As
recognized by the drafters of the United States Constitution, these rights included the
right to life, liberty, and the pursuit of happiness. Because the loss of liberty involves
such a significant right, courts have held that the Government, in seeking to imprison a
defendant, must bear a great burden of proof. As such, for the past several centuries,
the government has had to prove that a case did not involve self-defense or heat of
passion. Yes, this did make it more difficult for the government to prove, but this was
accepted because the rights involved were so great.

The policies behind self-defense and heat of passion are a little different. For heat of
passion, a defense only to murder, that if successful, reduces the conduct to
manslaughter, the common law recognized that sometimes people were so provoked
that they in fact killed the person who did the provoking. The law school textbook
example is of the man who comes home to catch his wife in the act of adultery. Ifthe
homicide occurred very soon after such a discovery, the law recognizes that the intent
of the individual who committed the crime was less than the intent of the individual who
deliberately planned a murder, stalked his victim, and then, when an opportunity arose,
killed the victim. Thus, the mens rea of someone who commits first degree murder is
more culpable than one who commits manslaughter, the appropriate crime when
someone Kills in the heat of passion.

The reasons against making heat of passion an affirmative defense are then two-fold.
First, the common law sought to discourage behavior that would provoke ordinary
persons into homicidal rage. Adultery and fighting were discouraged in an effort to
promote a just and orderly society. Second, because the mens rea of murder is more
culpable than manslaughter, it is appropriate that the State should have to prove the
more culpable mens rea in order to gain the greater punishment. By making the
defendant prove that this was heat of passion, this bill would erode the protections
envisioned by the common law of England and the United States, and the current law in
Alaska. Itwould ignore the wisdom behind that policy, and while itincreases the power
of the State itdoes so at the expense of the rights of an individual.



The policy behind the law of self-defense was a little bit different than that of heat of
passion. Under common law, individuals were understood to own their own body.
Thus, they had the right to do whatever they wished to do as long as they did not
unreasonably interfere with the rights of others. This meant, though, that they had the
capacity to protect what was theirs, namely, their own persons. Common law
recognized this right as being embodied in every major legal system since Old
Testament times. Based upon the desire to promote a stable and just society, the right
of self defense was extended to encompass third persons, if the third persons would be
unable to defend themselves. The common law courts recognized, as courts recognize
today, that the sovereign owed no duty to individuals for police protection. Even today,
if a person calls 9-1-1 to report a burglar, there is no guarantee that police will respond.
By granting individuals the right to self-defense, the common law provided an efficient
means of promoting social order. This policy certainly holds true in Alaska where bush
communities are the norm, and police protection is not always available. Individuals
would be less likely to use violence against others if that violence would be returned

upon them.

The policy behind the law then favors individuals having the right to defend themselves.
By making individuals prove that any homicide or assault was in fact self defense, this
bill would erode that public policy and support a less orderly and just society. ltis true,
however, that defendants do have to affirmatively raise some evidence of self defense
before the jury will be instructed on the matter. Under Toomey v. State, 581 p.2d 1124
(Alaska 1978), the Court recognized that the defendant will have to demonstrate come
evidence before being entitled to an instruction on self-defense. So not every homicide
or assault will be granted jury instructions on self-defense. There does have to be some

evidence to support the jury instructions.

The trial courts, then, have not been "too loose in enforcing the Alaska Supreme Court’s
admonition". Rather, they have been following the instructions of Toomey, supra,
Folgerv. State, 648 P.2d 111 (Alaska App. 1982). and other decisions holding that once
the defendant puts forward some evidence to support the defense of self defense, the
trial court is duty bound to give the instruction. This, however, has not resulted in a
flood of vicious murderers being acquitted. Rather, it has apparently resulted in some
acquittals in cases in which the State of Alaska believes there should have been
convictions. This is not a reason to vitiate the sound public policy of the common law in
an effort to encourage reasonable people to act reasonably and thus promote a just and

orderly society.

This policy, however, went farther and did allow individuals, in certain circumstances, to
arm themselves in anticipation of a potential conflict. This right, however, was limited to
certain instances. As described in Brown v. State, 698 P.2d 671 (Alaska App. 1985),
individuals could seek out an adversary in an effort to peacefully settle their differences.
A person doing such could, under common law, arm himself in an effort to prevent
future attacks. The court in Brown noted that neither the defendant’s arming himself nor
the return to confront his adversary deprived him of the right to self-defense per se.
Rather, the test was what did the evidence show the defendant and the adversary did.



This is exactly the purpose of our jury system. As discussed below, these factual
nuances are for juries to decide.

Juries decide these questions, though, within well-specified boundaries. Itis well-
settled law that an aggressor forfeits his right to self-defense. This concept has long
roots in common law, and it makes sense when considering the policy previously
described. Ifthe law is to promote a just and orderly society, a person who violates the
rights of others should not be allowed to avail himself of rights and defenses seeking to
promote those rights. There certainly are numerous cases in Alaska where it was
decided that a self-defense instruction was not warranted. See Bangs, 608 P.2d |
(1980); McMahon v. State, 617 P.2d 909 (Alaska 1980), cert, denied, 454 U.S. 839
(1981); Stapleton v. State, 696 P.2d 180 (Alaska App. 1985), Hilbish v. State, 891 P.2d
841 (Alaska App. 1995), and Ha v. State, 892 P.2d 184 (Alaska App. 1995). There are
probably many more unreported or unpublished decisions. The system as it is, then,
does work. Making a blanket rule that anyone who arms himself forfeits the right of self-
defense destroys common law rights and takes away the decision-making power of the
jury. lItis an attempt to impose a one-size-fits-all solution to a problem that really is not

a problem.

The proponents of this bill argue that these laws are becoming too lax and need to be
fixed because too many people are being acquitted on self-defense grounds. The
above analysis shows that the law is quite clear regarding self defense and that once a
defendant shows some evidence supporting his claim of self defense, the trial court
must instruct the jury and let the jury decide. The arguments, then, are not so much
against the laws because they even acknowledge the Bangs decision. Rather, the

difficulty appears to be with jury decisions.

This attitude is extremely problematic. Our system is one in which the power of the
sovereign is ostensibly derived from the consent of the governed. This is one of the
primary reasons for the right to a jury trial. From Blackstone’s Commentaries on the
Law to present day, opinion is unanimous thatjuries serve as a vital part of the justice
system. Juries serve as a voice ofthe community. The people give the government its
power, and through their representatives they describe the society in which they wish to
live. The legislatures seek to create this society through general laws. The community,
though, is asked to judge on particular instances when they serve on juries. Thus, the
community wants murder against the law, and so the law is passed generally prohibiting
murder. But the community, when representatives are seated as a jury, is asked
specifically whether under these facts they believe that a murder has been committed.
The State of Alaska is arguing that the juries really do not know what they are doing
because they are finding too many people not guilty.

Reduced to its simplest terms, the proponents of this bill are saying that the source of its
authority, the people, is v.rong and that the prosecutors need more power because the
people are not smart enough to get it right for themselves. This argument goes against
the foundations of our representational legal system and against our commitment to
juries as determiners of the facts. While no system is perfect, Alaska juries by and large



understand what happens and they reach correct results. Putting twelve citizens in a
box and having them listen to testimony, filtering it through their common sense and
experience, and judging it by the law has proven to be remarkably effective at
determining what actually happened in a case. Further, itis an important way for
communities to voice their approval or disapproval upon certain behavior. Granted, no
system is perfect. But we should not be rejecting hundreds of years of experience
simply because there are a couple of cases where juries reach decisions that the
prosecutors do not like.

The last reason that the legislature should reject these amendments is because they
are inefficient. As noted above, part of the public policy supporting the right to self-
defense is the idea that the police cannot be everywhere. Further, allowing individuals
to defend themselves will have the effect of reducing crime and creating a more just and
orderly society without the need for the money or person power a police force needs.
These policy arguments have been verified in the work of criminologists John Lott and
Gary Kleck, both of whom have found that individuals possessing firearms and
exercising their right to self-defense have prevented literally millions of crimes per year.
All of this was done at literally no cost to the respective states.

In a time when Alaska is facing huge budget deficits, it makes little sense to diminish the
rights of individuals to use self-defense. Already in rural Alaska, it can take literally days
and sometimes weeks for appropriate law enforcement to arrive on a scene to
determine what happened. Many rural villages are without any law enforcement
whatsoever. Even on the road system, there are numerous communities long distances
from police protection. By making these defenses affirmative defenses and thus making
people prove their innocence, this bill will chill the exercise of self-defense by citizens.
This will diminish the just and orderly society we all wish to promote.

Iwould urge the legislature to trust the juries and the people of this State. By and large,
they get it right and there really is no need to enact the changes urged in this section of
the bill. The changes are not necessary, they reduce individual liberties and increase
the power of the government, and they are an assault on the integrity and intelligence of
our juries. For all of the stated reasons, lurge you to reject these proposed changes
and leave the law of self-defense, heat of passion, and armed individuals as itis. These
laws have worked well for several centuries. They will work well for a few more.

2. Prisoner Rights after Arrest

Section 6 of the bill seeks to amend AS 12.25.150(b). This amendment will limit the
right of an accused to consult with an attorney. There is no explanation for why this
amendment is being offered. Yet the proponents seek to keep the prisoner without
counsel as long as possible, and by this legislation make it harder for the prisoner to
obtain the benefit of counsel, when one is ready and willing, and already retained to
represent the prisoner. The amendment will allow the police or department of
corrections to prohibit an attorney who was retained by the friends and family of an
accused to speak to that person, unless the accused specifically asks to see that



attorney. The practical effect is that when someone is arrested they are allowed to call
an attorney or friends and family, but only if they think to ask to call. Itis much easier
for a family member or friend to arrange an attorney and get them to the jail than it is for
a prisoner. I!f an accused calls friends or family, they in turn, hire an attorney who tries
to see the accused. That attorney will be turned away under this legislation, unless the

accused specifically asks to see that attorney.

There is no problem to fix by this legislation. Attorneys are not hanging out atjails
seeking to counsel prisoners with no prior arrangement to represent them. Many
accused people have mental disabilities or are young, and not very smart. The police
can lie to them while they are being questioned. Don't forget that suspects do make
false confessions. There has been mention of these recently in the press, like in NYC
with the .Central Park jogger case. An arrested person should get the benefit of a
lawyer that his or her loved ones have secured.

The problem is that the accused is detained and restricted from communicating with the
family or friends. Itis impossible for that person to know whether his or her friends and
family have contacted and retained an attorney, or whether that attorney has arrived,
therefore it is impossible to expect the accused to specifically ask to see that attorney.
The right to counsel is constitutionally protected by the 5thAmendment to the United
States Constitution and Article I, Section 11 of the Alaska Constitution. We should not
make it more difficult for a person incarcerated to get the benefit of a lawyer arranged

for him or her by family or close friends.
3. The Use and Admissibility of Prior Convictions

Section 7 of the bill seeks to make evidence of a prior conviction admissible in a case
where it is an element of the offense, but not contested. Currently in Alaska under
Ostlund v. State, 51 P3d 933 (Alaska App. 2002) a defendant is entitled to a bifurcated
trial so that the jury is not prejudiced by the prior conviction (ie: a prior DUI in a felony
DUI case, or a prior shoplifting in a felony shoplifting case) by being informed about it
before they deliberate on the current allegation (ie: the current DUI or shoplifting
allegation). A bifurcated trial is not two separate trials, but two parts of a single trial
done with one jury. This is not necessarily a long or time cunsuming process, and can
take less than an hour. This procedure is important though because it preserves both
parties’ right to a determination of all of the issues, but avoids the potential for unfair
prejudice. A majority of other states follow a similar procedure. They have also found
that this procedure is the proper way to try these types of cases to protect the defendant
from being unfairly prejudiced by evidence of a prior conviction of a similar offense that
destroys the presumption of innocence. As Judge Mannheimer stated in Ostlund:
"When a defendant is tried for felony DWI, and when the defendant’s previous offenses
have no relevance other than to prove the "prior convictions" element of the offense, a
trial judge should bifurcate the trial so that the jury's deliberations on the current DWI
are not unfairly prejudiced by evidence of the defendant’s prior similar crimes -



evidence that, in other circumstances, would be barred by Evidence Rule 404(b)(1)", the
rule against unfair propensity evidence.

This well reasoned, fair procedure that is followed in a majority of states should not be
changed. The claimed reason of wanting to explain to a jury why there are 12 of them
instead of 6, is not persuasive. Itis doubtful whether jurors even notice this distinction
and it certainly does not outweigh an accused’s right to a fair trial.

Sections 7 and 15 of the bill also propose to change the burden of proof making it the
defense's burden of proof to challenge the validity of a prior conviction both in a
prosecution where the prior conviction is an element of the crime being prosecuted and
also at sentencing where a prior conviction may result in a longer sentence. This
change is also not warranted. Currently the state must prove the validity of a prior
conviction before it can be considered. The bill proposes that the defense must prove
by a preponderance of the evidence that a prior conviction is invalid. Sometimes the
prior conviction is from another state. The defendant can only claim that the prior
conviction is invalid because of the denial of the right to counsel or jury trial. Not only is
this unfair and a violation of due process, the shifting of this burden of proof onto the
defense will require more investigation efforts from the defense to find out the
underlying facts in the prior case, perhaps from out of state, and then retrieve evidence
from that old case to be presented in the current case to meet the burden of proof. This
is not an easy task to accomplish by an agency that is outside of law enforcement, and
does not have the numerous resources to draw on tc assist them across the country.

4. Witness Immunity

Alaska is a state that requires the government to grant transactional immunity, meaning
complete immunity from prosecution, to force a witness with a legitimate claim of
privilege against self-incrimination to testify. We do so because our state constitution
protecting the right against self-incrimination requires it

Sections 8-12 of this bill claim to seek to conform Alaska’s immunity statute to the
Alaska Constitution for witnesses who testify in a criminal proceeding after establishing
a valid claim of privilege against self-incrimination. Amending AS 12.50.101 to enact
transactional immunity as required by article I, section 9 of the Alaska Constitution and
the Alaska Supreme Court holding in State v. Gonzalez, 853 P.2d 526 (Alaska 1993) is
commendable. Unfortunately, this intent is not carried out in the proposed legislation
because of the additional provisions included in Sections 11 and 12 that allow the
prosecutor to participate in the proceeding where the court determines whether the
witness has a valid claim of privilege against self-incrimination. Allowing the prosecutor
to hear the proffered testimony with only a requirement that it is inadmissible for any
other purpose, only provides use and derivative use immunity, not transactional
immunity. Use and derivative use immunity is not adequate under the Alaska
Constitution and therefore this section of the proposed legislation is unconstitutional.

W hile the Public Defender Agency supports proposed legislation to conform Alaska’s



immunity statute to the requirements of the Alaska Constitution, this proposed
legislation fails to do so, and therefore the Agency cannot recommend this portion of
the legislation in its entirety. AS 12.50.101 is unconstitutional as currently written
because it does not adequately protect the privilege against self-incrimination afforded
by article I, section 9 of the Alaska Constitution. The Alaska Supreme Court in State v.
Gonzalez, 853 P.2d 526 (Alaska 1993) unanimously found the statute unconstitutional
and required the state to confer "transactional immunity," not just "use and derivative
use immunity" in order for the statute to comply with Alaska’s constitution. Simply
amending the language in AS 12.50.101(a) as proposed in Section 8 of the new
legislation, with a small but important change of the word "an" on line 8, page 4 with the
word "any", would bring the statute into compliance. The Public Defender Agency has
no objection to making the statute constitutional. The Agency takes no position on
Sections 9 and 10 of the proposed legislation changing all references to "attorney
general or attorney general designee" with "prosecutor."

The Public Defender Agency, however, strongly opposes the language provided in
Section 12. Article I, section 9 of the Alaska Constitution provides that "no person shall
be compelled in any criminal proceeding to be a witness against himself." The original
drafters of Article I, section 9 intended to confer transactional immunity, which is
complete immunity from prosecution for any crime about which the witness testifies.
The Alaska constitutional right against self-incrimination is closely guarded and
construed stringently against the abuse of governmental power. The incurable inability
to prevent or even detect the non-evidentiary use of compelled testimony is a fatal
constitutional flaw of use and derivative use immunity that would result from enactment

of Section 12 of this bill.

The judge alone has to hear the proffer to decide if the privilege exists. Ifthe prosecutor
hears it, the privilege is vitiated. If the state is concerned about the judge making a fair
ruling on whether or not the witness has a valid claim of privilege, the state always has
the ability to petition the court of appeals to review the decision made by the trial court
under seal, and the appellate court would review the same information under seal,
without the state looking at it. To open the in camera proceeding to the prosecutor
violates the witness' privilege against self-incrimination, the right not to be compelled to

be a witness against oneself.

Allowing the prosecutors to be present during the in camera hearing on whether the
witness has a valid claim of privilege against self-incrimination, and only providing that
any testimonial proffer made under this section is "privileged and inadmissible for any
other purpose” only confers use and derivative use immunity to the potential witness.
Only providing use and derivative use immunity to the witness after he is compelled to
proffer testimony against himself in front of the prosecutor at the in camera hearing is
inadequate to protect against the privilege against self-incrimination. The inability to
adequately enforce a ban on use and derivative use immunity makes this section
unconstitutional. The only way this legislation would not violate Article I, section 9 of the
Alaska Constitution and the holding in Gonzalez would be if the state could not
prosecute the witness for anything arising out of his or her proffered testimony, that is
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transactional immunity.

5. Consecutive Sentences

Sections 13,14, and 18-20 seek to amend the sentencing statutes to expand the
situations in which consecutive sentencing is mandated and to eliminate the court's
ability to determine the appropriate amount of consecutive time to be imposed for
certain crimes. This change in the sentencing statutes will have a fiscal impact on the
criminal justice system, including an increase in prison populations. Itwill likely result in
the inability to resolve cases short of trial, when the case is one in which conviction of
more than one count would otherwise have been an appropriate resolution, now would
be forced to go to trial because of the exposure to mandatory consecutive sentences.

The proposed legislation is, in the first place, not needed. The concerns that purport to
be addressed in the proposed legislation are already being addressed by the current
sentencing scheme. Trial courts are aware of the legislative preference for consecutive
sentences and give that preference great weight when they impose sentences. For
example, in the case of Jones v. State, 744 P.2d 410, 411 (Alaska App. 1987) the
sentencing judge concluded that consecutive sentences were necessary to reflect the
seriousness of the crime. Specifically, the judge emphasized that two people had died
and that a third person had been seriously injured. The Court of Appeals agreed with
this reasoning. In State v. Dunlop, 721 P.2d 604 (Alaska 1986), the Supreme Court
specifically held that where an act of violence injures multiple victims, there are as many
punishable offenses as there are victims.

In addition to being unnecessary, the proposed legislation would have serious fiscal
impacts. The prison population would increase significantly. In addition, other parts of
the criminal justice system would see increased costs. For example, because the
proposed legislation would discourage settlement in cases in which conviction of more
than one count would otherwise be an appropriate resolution, many more cases would
go to trial. As a result, the resources of the Public Defender Agency and other criminal
justice agencies would be fiscally impacted beyond what they are under the current

sentencing scheme.

Finally, this section of the proposed legislation is not in conformity with the legislature's
stated declaration regarding the purpose of existing sentencing laws, which is codified
in AS 12.55.005. Requiring a sentencing judge to impose large amounts of consecutive
jail time when imposing sentences for certain crimes would eliminate the judge's ability
to take into account the seriousness of the defendant’s present offense in relation to
other offenses, the prior criminal history of the defendant and the likelihood of
rehabilitation, the need to confine the defendant to prevent further harm to the public,
the circumstances of the offense, and the effect of the sentence on deterring the
defendant and others. Currently, in situations in which a defendant has established that
he cannot be deterred or rehabilitated within the confines of a given sentence, longer
sentences are justified. Flowever, in situations in which additional jail time would not



provide additional deterrence or rehabilitative effect, less consecutive time may be
imposed. When sentencing a defendant for a number of individual crimes at the same
time, the judge is permitted to determine the appropriate overall sentence taking into
account each crime, the surrounding circumstances, the defendant's age and
background, and any aggravating or mitigating factors. The proposed legislation would
force judges into a sentencing scheme that overcrowds the prison system and
overburdens the courts, prosecutors, and public defenders, while simultaneously
eliminating the trial court's ability to consider a variety of sentencing factors that the
legislature has expressly recognized in AS 12.55.005 as fundamental. The effect of
previously legislated mandatory sentencing laws can be seen across the country as Los
Angeles County, the state of Texas, and New York have been forced into wholesale
releases of prisoners without much thought as to appropriateness due to budget
constraints. Surely, Alaska should promote reasoned and considered sentences on an

individual basis.

Section 14 creates AS 12.55.127(a) effectively replacing AS 12.55.025(e),(g),and (h),
which are repealed by Section 20. Proposed AS 12.55.127(a) provides that "Ifa
defendant is required to serve a term of imprisonment under a separate judgment, any
term of imprisonment imposed in a later judgment, amended judgment, or probation
revocation shall be consecutive.” This proposed provision is consistent with existing law
insofar as it relates to sentences/dispositions imposed for criminal conduct committed
after a person "is imprisoned upon a previous judgment..." AS 12.55.025(e); Jennings
v. State, 713 P.2d 1222 (Alaska App. 1986). Subsection (a)'s language may, however,
have an impact upon persons who committed separate criminal acts, charged in
separate criminal cases, but prior to the imposition of any judgments in the resulting
cases. Existing law permits courts to impose concurrent or partially concurrent
sentences under those circumstances. See Wells v. State, 706 P.2d 711 (Alaska App.
1985)(construing AS 12.55.125(e) to permit concurrent sentencing where judgments are
entered in separate cases after the conduct underlying each has ocurred).

Under proposed subsection (a), the mere existence of a "separate judgment" would
eliminate this prospect for concurrent sentencing. This would lead to irrational results
where clearly similarly situated offenders would not be treated similarly, which defies the
stated desire for uniformity and the elimination of unjustified disparity in sentences. For
example, a defendant charged with two or more crimes in a single indictment could
receive concurrent sentences, while a defendant charged with several related or similar
crimes, but in separate indictments or cases could not, unless the defendant made
arrangements for sentencing proceedings in the two cases to be consolidated. Yet, for
the defendant who did not know or have the foresight to arrange consolidated
sentencing proceedings or for whom consolidated proceedings were not possible due to
scheduling problems or other procedural difficulties, imposition of consecutive
sentences would be mandatory. Mandatory application of consecutive sentences
should not turn on such fortuitous or haphazard considerations.

6. Mitigator for Pleading Quickly to Sex Offense

12



This section of the bill, section 16, adds a mitigator for consideration at sentencing.
Normally the Agency would support the addition of a mitigator, but this one is
unworkable. It states that the mitigator applies when a defendant is sentenced for a
sexual offense and he or she has pled out to the offense within 30 days of being
arraigned on the charge. This makes the availability of the mitigator dependant on the
prosecution to get full discovery to the defense in a timely manner to enable the
defendant to adequately assess the charge and options on how to plead. Therefore it
puts the defendant in the difficult and unacceptable position of pleading to a crime
without the necessary information to do so, in order to get the benefit of the mitigator.

Perhaps an amendment making the mitigator available based upon an event, or a later
time frame, but certainly before trial would be more workable.

7. Notice of Defenses and Experts

Sections 21 - 23 concern notice of defenses and experts and require the defense to
give notice sooner than required under current law. It also adopts serious sanctions for
failures to timely notify the prosecution. These changes in the rules will require the
defense to put forth additional investigative efforts related to experts and defenses to
meet these earlier deadlines in order to avoid the significant sanctions proposed.

The proposed amendment to Criminal Rule 16(c)(5) should be amended to allow for a
continuance if the prosecutor claims it is prejudiced by the late notice, instead of simply
entitling the prosecutor to one witn no showing of prejudice required. . Precluding a
defendant from raising a defense because his/her attorney failed to file a timely notice
has broad reaching repercussions. First, such a ruling most certainly opens the case up
for an ineffective assistance of counsel claim that will be filed after any trial where a
defendant has been precluded from running an appropriate defense because his/her

attorney dropped the ball.

The troubling part of the bill is the language that requires the judge to preclude an
affirmative defense for lack of notice. No other provision in Criminal Rule 16 requires
the court to exclude evidence for a violation of the rule. Exclusion is an option in the
case of late notice of an expert witness, and one option the court can exercise under
Rule 16(b)(1)(B). The Governor's amendments to expert disclosure, under this same
rule, include specific language that a continuance is a remedy to late notice. See
Section 23, page 11, line 20, but it also requires preclusion of the expert witness in the
proposed Rule 16(g)(5)(C) if disclosure is not complete within 7 days of trial or at a time

ordered by the court.

8. Expanding Impeachment Testimony

This portion of the bill, found in Sections 24 and 25 amend several of Alaska's Rules of
Evidence.
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The first concerns Evidence Rule 412 related to the admissibility of evidence illegally
obtained by the state. Itseeks to make admissible illegally obtained statements and
evidence when used to impeach a witness, not just in a perjury prosecution.

This proposed change is not warranted. Evidence Rule 412 as currently written
protects constitutional guarantees and removes incentives for governmental intrusion
into those protected areas, by precluding use of evidence obtained illegally. Itdoes not
create a great incentive for the defendant to commit perjury, because the state can still
cross-examine the defendant on his claims and the defendant can be prosecuted for
perjury with use of the statements in that prosecution. The current rule is a good
deterrent and there has been no demonstrated history of misuse.

The second section, section 25, seeks to amend Evidence Rule 609(b) to increase the
opportunity to use prior convictions of dishonesty from five years from the date of
conviction to within 5 years from unconditional discharge from the conviction when the
prosecutor wants to use evidence of the prior conviction to impeach the accused
defendant. This will certainly expand the use of prior convictions in cases. Ifa young
adult is convicted of a misdemeanor or low level felony and receives a sentence short of
a year, but is put on probation for a significant period of time, he would not be
unconditionally discharged from that conviction until he was off probation completely,
which could be more than ten years later. Young people may commit crimes of
dishonesty and then become upstanding citizens. Using that stale conviction of
dishonesty to impeach him when he is much older seems more prejudicial and

probative.

9. Unreliable Hearsay Evidence Made Admissible in Domestic Violence Cases

While we recognize that domestic violence cases are tought cases, this section of the
bill is unconstitutional and against longstanding rules of evidence. Section 26 of the
proposed legislation found on pages 12-13 of the bill seeks to amend Alaska's Rules of
Evidence to provide an exception to the hearsay rule, to make statements about an
alleged crime of domestic violence made within 24 hours of the alleged offense, either
by the alleged victim or by another person who allegedly saw or heard the alleged
offense, admissible even though the declarant is available as a witness. The underlying
state and federal constitutional rights of a defendant to confront witnesses is enforced
by the exclusion of hearsay evidence. The constitutional right to confrontation, which
entails the right of cross-examination, is a fundamental right essential to a fair trial in a
criminal prosecution. Hearsay evidence is second hand evidence that is not capable of
cross-examination. Unless the evidence fits one of the constitutionally acceptable
exceptions to the hearsay rule, the admissibility and use of out-of-court statements
violates the constitutional right to confrontation. Hearsay evidence is generally
unreliable second-hand evidence unless it fits one of the closely guarded exceptions. It
would be a mistake to broaden the hearsay exceptions to include these out of court
statements. Statements made within 24 hours of an alleged crime of domestic violence
are not any more reliable simply because itis an alleged crime of domestic violence.

14



Many domestic violation cases are fraught with passion, emotion, and bias, where it is
even more essential to provide the accused with the right to test the declarant of the
statement’s sincerity, memory, ability to perceive and relate, and the factual basis of
their statement. Itis also essential to a reliable verdict that the jury have the ability to
assess the witness' demeanor on the stand so that the witness' veracity is displayed for

the jury to judge. Section 26 of this bill should be deleted

Closing

Numerous portions of this bill are problematic. It proposes radical changes in the
criminal laws and in particular attempts to make itfar easier to convict a person
exercising their right to self-defense. Ittreats the victim of an unlawful assault like a
criminal and makes them prove their innocence. The proposed legislation is poorly
conceived and runs counter to nearly everyone’s conception of the right to self-defense.
With the exception of a few sections, most of the sections of this bill are unwarranted,
unfair, and in some instances unconstitutional.
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P.0. BOX 110300

DEPARTMENT OF LAW JUNEAU, ALASKA 99811-0300
PHONE: (907)465-3600
FAX: (907)465-2075

OFFICE OF THEATTORNEY GENERAL

April 3, 2003

Senator Ralph Seekins
Senate Judiciary Committee
Alaska State Legislature
State Capitol

Juneau, AK 99801

Re:  “An act relating to the Code of Criminal Procedure; relating to defenses,
affirmative defenses, and justifications to certain criminal acts; relating to
rights of prisoners after arrest; relating to discovery, immunity from
prosecution, notice of defenses, admissibility of certain evidence, and right
to representation in criminal proceedings; relating to sentencing, probation,
and discretionary parole; amending Rule 16, Alaska Rules of Criminal
Procedure, and Rules 404, 412, 609, and 803, Alaska Rules of Evidence;

and providing for an effective date”

Dear Senator Seekins:

1lam writing this letter to request that you schedule the above act, pending referral,
for a hearing at your earliest convenience.

If you have any questions, please feel free to contact me.
Sincerely,

GREGG D. RENKES
Attorney General

By:

DWM:Ib
Cc:  Mike Tibbies, Legislative Director, Office of the Governor

Deborah Behr, Legislation and Regulations Attorney, Department of Law
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State of Alaska

office of the Governor
Juneau

April 3, 2003

The Honorable Gene Therriault
President of the Senate

Alaska State Legislature

State Capitol, Room 107
Juneau, AK 998CL 1182

Dear President Therriault:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am
transmitting a bill making changes to criminal procedures that would allow for
more straightforward and fair prosecution of crime in Alaska. Additionally, the
bill would improve the criminal law regarding sentences.

The bill proposes the following changes in criminal procedures.

Deterring Those Who Take Deadly Weapons to a Fight. We have to cut
down on the violence on our streets. There are too many drug dealers, gang
members, and violent people who bring guns to situations where they know
they will get into fights; they then claim self-defense when they use the gun.
Too many innocent people die, and prosecution is too difficult. We need to put
a stop to this. Ifyou bring a gun to a fight, you should be responsible for the
consequences. Self-defense should not excuse a killing if the defendant
brought a deadly weapon to a confrontation with reason to believe that combat
would result. The Alaska Supreme Court long ago declared in Bangs v. State,
608 P.2d 1 (Alaska 1980), that a person who brings a deadly weapon to a
confrontation, having reason to know that the encounter will likely result in
combat, should not be entitled to self-defense protection. But trial judges have
become too loose in enforcing the Alaska Supreme Court's admonition. A
defendant who brings a gun to an encounter and uses it to finish a fight should
not be able to claim self-defense.
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Improving the Law of Self-Defense. Deadly Force In Self-Defense, Heat Of
Passion, And Other Defenses. Arelated change is also necessary in the law of
self-defense and "heat of passion.” The prosecution always bears the burden of
proving the essential elements of an offense, but if the defendant is going to
raise a defense of which the defendant has exclusive knowledge, the defendant
should have the burden to prove the defense by a preponderance of the
evidence. This is called an affirmative defense, and the legislature has already
created many examples in the Alaska Statutes. For example, duress is an
affirmative defense. To establish duress, the defendant must prove that the
defendant was coerced to commit a crime by a threat of imminent harm. The
burden is correctly on the defendant, because only the defendant knows the

effect of the threat.

The bill would change several similar defenses -- heat of passion, self-
defense, the use of deadly force in self-defense, and defense of a third person --
to affirmative defenses. Currently, prosecutors must prove a negative. For
example, if the defendant claims heat of passion (a defense to intentional
murder in the first and second degrees), the state would have to disprove that
the victim, who is dead, acted in a way to arouse the passion of the defendant.
The bill provides that the defendant, who is often the only eyewitness still alive
at trial, would be required to prove that "heat of passion™ was aroused because
of provocation by the victim. Citizens who defend themselves in their own
homes and must use force to protect their families are not affected by this
change. Ifthe person acting in self-defense is a peace officer, or is on the
person's own premises and is not assaulting a household member, this bill
leaves the current law on self-defense intact, and requires that the prosecution

disprove self-defense.

Right of Arrested Person. The bill would clarify that a person who is
arrested has the right to a lelephone call or visit from a friend, relative, or
attorney. However, the right belongs to the person arrested, to exercise at his

or her discretion.

Limiting Collateral Attacks on Prior Convictions. When an habitual
criminal commits a new crime, the punishment is often greater because of the
person's prior convictions. But it is now a common tactic in the new criminal
case to attack the old convictions on technicalities. This means that before the
prosecutor can even begin to prove the new crime, the prosecutor is forced to
validate what happened in an old conviction, which is often from another state.
This is generally a fruitless inquiry. The law already provides many avenues by
which offenders can have their convictions reviewed. Unless a conviction was
invalid because the defendant was denied the right to counsel or to ajury trial,
the state should be able to rely on those convictions in prosecuting repeat

criminals.
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Admissibility of Prior Convictions. In the criminal code, the conviction of
a prior crime is, in a few cases, an element of another offense. For example,
having two prior drunk driving convictions within a certain period of time is an
element of felony drunk driving. The bill would clarify that in these
circumstances, evidence of prior convictions is admissible in order to prove all
the elements of the charged ouense. Although generally courts do not admit
this evidence, the legislature has the authority to allow it. The bill also would
overrule Ostlund v. State, 51 P.2d 938 (Alaska App. 2002), which requires a
bifurcated trial, by allowing, at any time in the prosecution, evidence of prior
convictions in the state's case if the prior conviction is an element of the
current crime.

Grants of Immunity. The bill would give prosecutors the information
needed to decide whether to grant immunity to a witness. Ifa witness claims a
privilege against self-incrimination and refuses to testify, the only way to obtain
that testimony under the Alaska Constitution is to give the person complete
iImmunity for any crime the person may testify about. This makes it critical for
the state to know what crimes will be immunized before offering immunity, but
that is impossible under current procedures used by the courts. The current
practice is for the judge to decide whether the witness is entitled to immunity
in a closed hearing in which the prosecution is not allowed to be present. The
prosecutor thus does not know what crimes require immunity. Ahomicide
prosecution that currently is awaiting trial is a good example. The defendant,
while in jail, allegedly tried to arrange for the killing of the trooper transporting
him to court, so the defendant could escape. A cellmate notified the police, but
will not testify without immunity. The judge held a hearing without the
prosecutor, and ruled that the cellmate had a privilege against self-
incrimination, but wouldn't reveal how the cellmate's testimony would
incriminate him —or even whether the cellmate feaied prosecution for a felony
or a misdemeanor. Unwilling to grant immunity blindfolded, the prosecutor
must forego this powerful evidence of consciousness of guilt of the defendant.

The bill would give guidance to the court for evaluating a claim of
privilege, and would allow the prosecutor to obtain necessary information and
to be present at any hearings on the matter. Judges thus would no longer
decide these issues without hearing both sides, and the prosecutor can make
an informed decision about immunity.

Consecutive sentences. This bill also would strengthen and clarify the
law regarding consecutive sentences for conviction of more than one crime. In
1982, AS 12.55.025(e) and (g), which mandated full consecutive sentences for
each count of homicide, assault, and sexual offense, were enacted. But
because of imprecise drafting, this clear expression of legislative intent was
instead interpreted to be merely a "legislative preference" for consecutive
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sentences that courts were free to ignore. State v. Andrews, 707 P.2d 900
(Alaska App. 1985), affd. 723 P.2d 85 (Alaska 1986). Later, in 1988, the
legislature mandated consecutive sentences for assaults againsc children, but
the provision that was finally enacted provided no firm guidance to the courts,
especially in the most serious sexual assaults. AS 12.55.025(h).

As a result of the interpretations of the courts, trial judges ignore or pay
only nominal recognition to the legislature's preference for consecutive
sentences. For example, in the recent case of State U. Glaser, the defendant
was convicted of two counts of second degree murder and one count of first
degree assault. The sentence imposed by the superior ccurt treated the drunk
driving killing of two people and the serious physical injury of a third person as
if only one victim had been affected by the crime, and imposed a sentence only
slightly longer than the mandatory minimum sentence for a single count of

second degree murder.

This bill would adopt minimum requirements for consecutive sentencing
in cases involving multiple counts of homicide, kidnapping, first degree sexual
assault, and first degree sexual abuse of a minor (sexual penetration).
Although this bill does not go so far as the fully consecutive sentencing
reflected in the 1982 legislation, it does provide more specific guidance than
exists in current law. In a second degree murder case such as State u. Glaser,
for example, the bill would require that imprisonment for at least 10
consecutive years be imposed for the second conviction of second degree
murder, and some additional consecutive term of imprisonment be imposed for
the assault on the third victim.

Better Notice of Expert Witnesses And Defenses. Delay, confusion, and
other problems often result from the inefficient exchange of information about
defenses and expert witnesses in criminal prosecutions. The discovery rules
are supposed to make pretrial procedure orderly and avoid surprises at trial.
However, our prosecutors report that at times attorneys who give iate notice or
no notice rarely suffer adverse consequences from the court, which encourages
further disregard of the rules. The bill would adopt procedures for a more
orderly exchange of expert witness information, and it also would adopt firm
sanctions for violation of the rules. Ifa party does not provide notice of an
expert in the time set out in the rule, the person may not use the expert
testimony. The bill also would require that notice of certain defenses be made
as required by the rules or the offering of that defense could be forfeited.
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Expanding Impeachment of Testimony. The bill also would amend
several provisions in the Alaska Rules of Evidence. Under the current rules, a
statement obtained from a defendant that was not preceded by the warnings
required in Miranda v. Arizona, 384 U.S. 436 (1966j, is not admissible except in
a prosecution for perjury. That is, although the statement may not be used
against the person for the underlying offense, it may be used in a subsequent
perjury prosecution if the person testifies falsely at trial. The bill would expand
this exception to allow the statement to be used for impeachment if the person
testifies falsely. Under the current couit rule, a defendant in a murder case
whose statements to police were suppressed could lie with impunity on the
stand, knowing that at most the defendant faced a later prosecution for
perjury. The bill's change to the court rule would, however, allow the
defendant's statement to be used to contradict the defendant's testimony in the
murder trial if the defendant lied.

A similar court rule limits the use of evidence obtained with an invalid
search warrant or if the police make a mistake in the technical rules governing
search and seizure. Such evidence is not admissible for the underlying
prosecution, and can only be used in a subsequent perjury case. This bill
would allow this evidence to be used to impeach the defendant or other witness
on cross-examination. The exclusionary rule discourages careless law
enforcement by excluding illegally obtained evidence. It should not give
witnesses a chance to testify falsely at trial.

Current rules also allow a witness's credibility to be impeached by a prior
conviction for a crime involving dishonesty or false statement (for example,
theft, rubbery, burglary, perjury) if the conviction occurred within five years of
the testimony. However, in many instances, the five-year period is over before
the person is even out ofjail, sojuries never find out that the person has a
conviction for dishonesty. This bill would amend the court rule to allow juries
to be told of such convictions if less than five years has elapsed from the
person's unconditional discharge from probation or parole.

Giving Juries the Full Picture in Domestic Violence Cases. Domestic
abusers often succeed in pressuring their domestic partners into not testifying
against the abuser. In order to prosecute such cases, the prosecutor must be
able to introduce evidence from other persons to tell the jury the whole story.
But if the jury isn't allowed to know what was said immediately after the
assault, the jury only gets part of the story. We can change this, and provide
more perpetrators with the help they need to stop abusing. Victims of domestic
violence are often unavailable to testify at trial -- often for compelling reasons
concerning their safety and the safety of their children. Under current court
rules, if the victim is not present, the statements of the victim are admissible
only if the statements qualify under the narrow rule for "excited utterances."
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This bill would expand that rule in domestic violence cases, so that ajury can
learn about all statements made within 24 hours of the crime, if there are other
indications of reliability. This hearsay exception wjuld apply to statements
that an assault occurred, and also if the victim recanted and denied that an
assault occurred.

New Mitigating Factor for Defendants Who Show Concern for Victims of
Sexual Offenses. Victims of sexual offenses, more so than any other crime,
dread testifying in open court and often view giving testimony as being
victimized again. They must not only testify in front of a jury of citizens and
the defendant who violated them, but it must be done in public and often in
cases that gain press attention. This is very traumatic for the victim. Sex
offenders who have genuine remorse for their crimes do not want to put the
victim through this crucible. For those sex offenders who quickly plead guilty,
thus sparing their victims the ordeal of public testimony, this bill would
provide a statutory "mitigating factor" that the judge may take into
consideration in reducing the person's sentence.

| urge your prompt and favorable consideration of this hill.

Sincerely,

H. Murkowski
Governor



SENATE BILL 170
Sectional Analysis

Section I. "Heatofpassion" applies only to FirstDegree Murder and Second Degree
Murder. Ifapersonkillswhile in apassionthatwas the resultofseriousprovocation
by the intended victim, that reduces the killing from murder to manslaughter. In one
case,aman broke into the home ofa drug dealer to recover money, and shotthe drug
dealer. He claimed thatthe shooting was done in a "heatofpassion" and the Alaska
Supreme Courtreversed his murder conviction because the trialjudge did not believe he
was entitled to raise this defense. "Heat ofpassion” is often a fall-back position for
defendants who donot think they will completely escape responsibility under self-
defense. In cases where the state is able to disprove self-defense, itmay also be
required to disprove "heatofpassion.” This sectionwould change "heatofpassion”
from a defense, that the state must disprove beyond a reasonable doubt, to an
affirmative defense, that the defendant mustprove by apreponderance ofevidence. The
defendantis the personwho knows the motivation for the killing, and should bear the

burden ofestablishing this justification.

Sections 2-4. These change self-defense from a defense, thatthe state must disprove
beyond areasonable doubt, to an affirmative defense, that the defendantmustprove by
apreponderance ofevidence, with two exceptions. First, self-defense would remain a
defense for the state to disprove ifthe personwas on his or her property and did not use
force againsta household member; Second, itwould remain a defense as under current
law for force used by a peace officer acting within the scope ofhis or her duties. In
mosthomicides, the defendantis only person still alive who was present atthe killing.
As with the defense of duress, the defendantis the personwho knows the motivation for
the use offorce,and should bear the burden ofestablishing thisjustification. Section 2
deals with use ofnon-deadly force in self-defense. Sections 3 and 4 deal with deadly
force. Section 4 also provides that a defendantmay not claim self-defense for a killing
ifhe broughta deadly weapon to the encounter, and was aware ofand disregarded the
risk that the encounter would resultin combat.

Section 5 makes use of force in defense ofathird person an affirmative defense. As
with self-defense, the state would still be required to disprove the defense ifthe incident
occurred on the person'sproperty or the force was used by apeace officer,

Section 6 provides thatan adultwho has volunteered to talk to the police mustrequest
to be visited by an attorney, relative or friend. Occasionally attorneyspeople will
demand to visitaperson under arrest, even ifthe person hasnotmade a request for the
visit. This interrupts the police investigation, butitis allowed under current law. All
other provisions in section 6, regarding the rightto immediately make phone calls, are

unchanged from currentlaw,

Prepared by the Department of Law, April 8, 2003 Page 10f3



Section 7. When the law provides that an elementofacrime depends on aprior
conviction or convictions, such as felony drunk driving, the state mustprove beyond a
reasonable doubtthatthe pastconvictions occurred. Butthe Alaska courts have said
that this mustoccur in two trials, and that the jury mustnot be told ofthe past
convictions in the firsttrial. This section reverses that courtdecision. Section 7 also
provides that the defendantmay not again litigate the validity ofthe prior conviction,
unless the defendantwas notprovided counsel or ajury trial. Prior convictions should
notagainbe subjectto attack where the defendanthas had the opportunity to appeal,
and to exercise post-conviction remedies.

Sections 8 -12 and [7, These sections adopta procedure for making decisions about
Fifth Amendmentclaims and the granting of immunity by the state. Alaska law
requires complete, transactional immunity from prosecution for a person who has
claimed aprivilege; thus, the decision to grantimmunity mustbe made carefully.
Currently, the courts hold secrethearings with witnesses who refuse to testify, and then
give the state no information thatthe state needs to decide whether to grantimmunity to
the witness. Under this bill, the state is allowed the information itneeds to make a
rational decision about granting immunity from prosecution. Section 8 merely
conforms statutory law to a constitutional decision by the Alaska Supreme Coumt.
Sections 9 and [0 areminor clarifying amendments. Section 1l defines a term that
explains that the witness can communicate to the courtthrough his or her attorney,
rather than speaking directly. Section 12 adopts aprocedure where the decision about
the privilege is made after an attorney is appointed for the witness, and after inputhy
both the witness and the state. Section 17 clarifies that a witness who claims a Fifth
Amendmentprivilege not to testify is entitled to a public defender ifthe cannot afford

one. This codifies currentcourtpractice.

Sections 13 and 14,18 -20. Sections 13, 18 - 20 areconforming amendments
regarding consecutive sentencing. Section [4 gives direction to courts in sentencing for
more than one offense. Currentlaw appears to require consecutive sentences, but was
notinterpreted that way because ofbad drafting. This clarifies that for mostcrimes a
courtmay impose sentences thatare concurrentorpartially concurrent. However, for
homicides, kidnapping and serious sex offenses, this section specifies the minimum
amountofconsecutive time that mustbe imposed. For example, for two counts of first
degree murder, the court mustrequire the mandatory minimum term ofthe second
offense to be served consecutively. For manslaughter or kidnapping, at leastthe period
ofthe presumptive term ofthe second offense musthe served consecutively,

Section 15 is similar to section 7, and provides thatin imposing apresumptive sentence

(which depends on prior convictions), the defendantmay only challenge the validity of
apriorconvictionifhe was denied the rightto counselorthe rightto ajury trial,
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Section 16 would adoptanew mitigating factor for sentencing in a sexual felonies.,
Because these trials are so difficult for the victim, itwould allow the courtto consider
whether to impose a lesser sentence if the defendant reduced the impacton the victim
by entering aplea ofguilty orno contestwithin 30 days ofarraignment,

Section 21 changes Rule 16 (c)(5) Alaska Rules ofCriminalProcedure,to require a
defendant to give notice of certain defenses 30 days in advance oftrial. Currentlaw
requires a shorternotice, and is routinely ignored by defense attorneys and courts,

Section 22 makesaconforming amendmentto Rule 16(e)(l), Alaska RulesofCriminal
Procedure, by cross-referencing consequences provided in other law for violation ofthe
discovery rules oran order issued by a courtunder the discovery rules.

Section 23 addresses pretrial discovery of expertwitnesses by both the prosecution and
the defense. It requiresthatno later than 45 days before trial, both parties provide
opposing counsel with the name and curriculum vitae ofexpertwitnesses. The defense
mustdisclose only those experts thatitmay call attrial. The prosecution mustdisclose
experts thatit may call attrial or that have worked on the case. Defense attorneys
frequently instructtheir expertsnot to write reports, because the reportwould have to be
turned over to the prosecution. The prosecution has no such luxury, and is required to
provide an expert'sreport. This section provides thatifthe defense experthas not
written a report, the prosecution is entitled to depose the expert atthe expense of the
defense. Itrequiresthe courtto disallow experttestimony ifdisclosure isn'tcomplete
seven days before trial or another time ordered by the court.

Section 24 amends the Alaska Rules of Evidence to provide thata voluntary statement
obtained in violation ofthe technical miranda requirements, may be used to impeach
the person v/ho made the statement, if that person testifies differently. Further,
evidence thathas been suppressed may also be used to impeach a witness. Current law
only allows these statements and evidence to be used ata later perjury trial. This makes
them available to impeach a witness at the first trial,

Section 25 extends the time foruse ofprior convictions for impeachment at trial from
five years from conviction, to five years from the date of upconditional discharge.

Section 26 adopts anew exception to the rule againstuse ofhearsay evidence, by
allowing the use attrial of statements made within 24 hoursofacrime involving
domestic violence, ifthe statementreports or describes the crime.

Sections 27 - 31 include conforming repealers, anotice ofa courtrule change described
above, procedural directions, and an effective date, July 1, 2003.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number; 1
2003 LEGISLATIVE SESSION Bill Version: SB 170
(S) Publish Date: 4/4/03

Revision Date/Time (Note if correction): Dept. Affected: Department of Corrections
Title Criminal Procedures, Sentencing & BRU Administration & Operations

Related Issues Component Institution Director's Office
Sponsor
Requester Component No. 1381
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 34 54.4 98.6 173.6 194.3 224.9
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 CoO 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 34 54.4 98.6 173.6 194.3 224.9
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 | 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 I 0.0 I 0.0 o.n
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 34 54.4 98.6 173.6 194.3 224.9
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type--Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 34 544 98.6 173.6 194.3 2249

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 o o 0 0 0

ANALYSIS:  (Attach a separate page if necessary)

Time served is estimated based on the time that would have been served /nder this bill for defendants
sentenced during the time period 1/1/2001 through 12/31/2001. Time served under current law is not
included on Fiscal Note estimates. Months are based on an average of 30 days per month and the FY03
cost of care of $113.31. Sentences timeframe is estimated as beginning 7/1/2003.

See attached:

Phone (907) 465-3339

Prepared by: Jerry D. Burnett, Director
Date/Time 3/21/03 8:31 AM

Division Administrative Services

Approved by: Portia C.K. Parker, Deputy Commissioner Date 3/21/2003

Agency Department of Corrections
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FISCAL NOTE #1

STATE OF ALASKA BILL NO. SB 170
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

For years past FY 2009, there could he a cumulative effect of long-term and short-term sentence increases that would result in higher
costs on an annual basis. We have not attempted to estimate these future year costs past FY 2009. Given the recidivism rates for

many offenders, it is not clear that these longer sentences will actually have the effect of increasing costs to the Department of
Corrections. Our costs are the same on a daily basis whether offenders are serving an extra period of incarceration or are

reincarcerated for a new offense. To the extent that increased sentences may reduce recidivism for this group of offenders, the legislation
may resuli in lower costs in future years.
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