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History of Concurrent (Competing) Certificate of Need Reviews

There have been only 6 concurrent reviews since the inception of the CON program in 1976.
Only 8.2% of all applications since 1990 were reviewed concurrently. 7 AAC 07.060(a), states:
“In the commissioner's discretion, the agency shall defer commencement of the review process
for a period not to exceed 60 days after the determination that the application is complete to
enable the state agency and the apprcpriate health systems agency to receive and consider
concurrently applications from each person who has submitied a letter of intent... proposing an
activity within the appropriate health service area which is similar to the activity proposed by the
applicant.” Key Points: A letter ofintent must be in handfrom a competing project in orderfor
a concurrent review to be allowed and a competing application must be submitted within 60
days after thefirst application has been declared complete. The six concurrent reviews are:

Charter Medical Corporation submitted a CON to construct a $12.2 million 80-
1982 bed psychiatric/alcohol/drug abuse hospital in Anchorage. An application for a
34-bed, $3.4 million alcohol/drug hospital was received from Advanced Health
Systems/Raleigh Hills. Comprehensive Care Corporation submitted a letter of
intent for $5.5 million, 50-bed alcohol/drug treatment hospital but did not
submit an application. Charter and Advanced Health Systems were approved.

Providence Hospital submitted a CON application for an $80 mil’ion, 150-bed

1982 addition and Humana Hospital (now Alaska Regional) submitted a CON for a
$21.6 million, 93-bed addition. The projects were approved, but reduced to 53
additional beds and 39 additional beds respectively.

Heritage Place (Soldotna) and South Peninsula Hospital (Homer) submitted

1985 CON applications for 60 nursing home beds. Heritage Place was approved for
45 nursing beds and a shelled in space for 15 additional beds to be opened later
when use increased. South Peninsula’s request for 60 beds was denied.

Camai Care Center, Palmer; Careage Nursing Center, Wasilla; and Cook Inlet
1985 Housing Development Corporation submitted CON applications for 90-bed
nursing facilities. Cook Inlet Housing Development Corporation was approved
to build a 60-bed facility and 30 assisted living beds at a cost of $8.8 million.
This facility was named the Mary Conrad Center. Careage was denied, Camai
Care approved, but was later denied a time extension due to lack of process.

Fairbanks Memorial Hospital (FMH) submitted a CON application for
1995 outpatient services including ambulatory surgery, and Fairbanks Surgery
Center (FSC) submitted a CON for a freestanding ambulatory surgery center.
Only the surgery portion of the FMH CON was reviewed concurrently with the
FSC CON. Both were approved. FSC was later denied due to lack of progress.

Tanana Valley Clinic, Fairbanks Surgery Center, Inc. and Fairbanks Memorial

1999 Hospital submitted CON applications for 5 surgery suites and 4 procedure
rooms costing $11 million. None of the applicants were approved.
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Certificate of Need Questions & Answers

uestion: What types of projects are required to submit a certificate of need application and
80 through the reWew pro%eg 1 PP

Answer: Any health care facility project that involves the expenditure of $1 million or more for
construction, renovation or the purchase of new equipment, and any project, regardless of cost, that
convert?space into nursing home beds is required to submit a certificate of need application.

uest|on Are there an tyPes of “health care facility" projects that are currently exempt from
the certificate of need program?

Answer: Projects are exempt from certificate of need if; 1) the project cost is under the $1 million
threshold; 2) the project is for routine maintenance or routine replacement regardless of the cost; 3)
the project is for specifically exempted Pioneer Homes, private physicians’ offices, or dentists’ offices;
or 4) the project is not included in the definition of “health care facility.”

Question: Will the definition of a "health care facility" change if HB 511 passes?

Answer: Yes. If HB 511 passes, two additional types of facilities will be added to the list of those
projects that may be required to go through the CON process: 1) Residential Psychiatric Treatment
Centers (RPTCs), and 2) independent diagnostic testing facilities.

uesHoP Are all projects exempt from certificate of need if they fall below the dollar
threshold?

Answer: All projects that fall below $1 million are exempt from certificate of need except for space
converted to nursing home beds, which must submit a CON application regardless of the cost.

Question: What are the components of the certificate of need (CON) process?

e Submission of a letter of intent - (includes who what, where, how large, the cost and timeline);

» Letter of intent (LOI) determination - a decision is made as to whether a CON is required;

« 60-Day wait - A CON application may be submitted 60 day after the LOI determination;

e« Completeness Check - The application is checked for completeness, and more information is
requested if the application is incomplete. The applicant has 60-days to submit information;

» Review Period - The analysis document must be submitted to the Commissioner in 90 days;

* Public Notice & Public Comment - Public notice is given at the beginning of a review and the
public comment period runs concurrently with the review,

¢« Commissioner’s Decision - The Commissioner makes the decision, which is published, and

« Appeal - The applicant has 30 days to appeal if dissatisfied.

Question: If lapply for a certificate of need, how long will it take for a decision?

Answer: Once your application is received and declared complete, a review document must be
submitted to the Commissioner for a decision within 90 days. The Commissioner does not have a
timeline to make a decision, but generally makes one in about two weeks.

Question: How much does it cost to prepare a certificate of need application?

Answer: That depends on the size of the project, its complexity and whether it is controversial. A rule
of thumb is that a certificate of need application should not cost more than 1% of the total project cost
with a maximum of $25,000. Health Facilities Planning and Development, a consulting firm that writes
approximately 70% of all CON applications for facilities in Washington State and has done at least 4
applications in Alaska, charges approximately $15,000 per application, regardless of the size of the
facility.
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Certifi’

1 State
Alabama
Alaska
Arkansas (LTC)
Connecticut
Delaware

Dist. of Columbia
Florida

Georgia

Hawaii

lllinois

lowa

Kentucky
Louisiana
Maine

Maryland

Massachusetts (Acut $

Mass. (Non Acute)

Mass. (LTC Op Budge $

Michigan
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New York
North Carolina
Ohio
Oklahoma
Oregon

Rhode Island
South Carolina
Tennessee
Vermont
Virginia
Washington
West Virginia
Wisconsin

Mean
Mode
Average

te of Need Thresholds P State - 2001

Capital
$ 3,200,000
$ 1,000,000
$ 500,000
$ 1,000,000
$ 5,000,000
$ 2,000,000
None
$ 1,155,881
$ 4,000,000
$ 6,000,000
$ 1,500,000
$ 1,772,224
N/A

.5M-NH/2M-Hosp
$ 1,450,000
9,8*1,075
$ 1,049,715
558,461
$ 2,352,000
$ 2,000,000
6M-LTC/1 M-Other

$ 1,500,000

All LTC
$ 2,000,000
$ 1,759,512
$ 1,000,000
$ 3,000,000
$ 2,000,000
$2M Renovations
$ 500,000
All LTC/Hosp

$ 2,000,000
$ 1,000,000
$ 2,000,000
$1.5M Hsp/$.75M Other
$ 5,000,000
$ 1,202,000
$ 2,000,000
$ 1,000,000
$
$
$

1,500,000
2,000,000
1,788,429

Equipment
$ 1,500,000 |
$ 1,000,000 %
N/A ,
$ 400,000 |
$ 5,000,000 |
$ 1,300,000 $
None |
$ 642,157 i
$ 1,000,000 |
$ 6,000,000 |
$ 1,500,000 $
$ 1,772,224
N/A |
$ 1,000,000 |
N/A J
$ 524,857 |

All
$ 1,500,000
AM-LTC/LM-Other ¢
N/A $
All LTC
N/A
400,000
1,000,000
3,000,000
750,000 |
n/a
N/A |
N/A |
1,000,000 | $
600,000 $
1,000,000 |
500,000 | $
N/A |
N/A |
2,000,000
600,000

& hHH B

AhH P B

1,000,000
1,000,000
1,258,861 | $

e H e &8 &

New Service
All
1,000,000
All Home Health
All
N/A
600,000
All
All
All
All new, expansions
500,000
N/A
All LTC/MR
$100,000 Capital
All
All

All Clinical
All
1,000,000
150,000
All LTC
n/a
All
All
All
certain services
n/a
All/w beds
All LTC/Hosp
750,000
400,000
All w/beds
300,000
n/a
All
23 Services
All LTC

All
All
150,000
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Letter of Intent
CSHB 511 (HES)

It is the intent of the legislature that the Commissioner of the Department of Health and
Social Services convene a task force to review existing Certificate of Need procedures
and standards. The task force shall identify measures to improve the efficiency and
effectiveness of the Certificate of Need Program. The task force shall include members
who represent a broad range of health care facilities and providers subject to the
Certificate of Need statute. The task force will report its findings and recommendations

directly to the Commissioner.

It is further the intent of the legislature that the Commissioner of the Department of
Health and Social Services move expeditiously to update Certificate of Need regulations,
policies and procedures. In so doing, the Commissioner shall fully consider the
recommendations of the Certificate of Need task force.



CSHB 511 (HES) am- CON Bill
Sectional Analysis

Section I Amends AS 18.07.031 (c):
Removes the prohibition on using the site fromarelocated health care
facility for another health care facility without a new certificate of need.

Section2 Amends AS 18.07.031 (d): Limits the relocation outlined in (C)

above to one tine.
Amends AS 18.07.031 (g): Includes the net present value of

leased space or equipment as part of the cost of a project to calculate the $1
million threshold for CON and closes a loophole in the CON law currently

used to avoid the CON process.

Section 3. Amends 18.07.035 clarifies the provision for emergency or
temporary certificate of need.

Section4: Amends AS 18.07.043 regarding standard of review for
applications for CON; ADDS Residential Psychiatric Treatment Centers to
fall within CON review if the cost is above $1 million.

Section 5:  Adds a new section to AS 18,07, relating to the Time Standards
for review by department staff for certificate of need reviews, reducing the

time from 90 to 60 days.

Section 6. Amends definition in AS 18.07.111 (8) “health care facility” to
include independent diagnostic testing facility and residential psychiatric
treatment center.

Section 7. Adds a new paragraph to AS 18.07.111 defining (10) “residential
psychiatric treatment center”.

Section 8 Address applicability issues of the lease and CON filings.
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APR-30-2004 FRI 01:28 PH REHAB MEDICINE ASSOC FAX NO. 907 762 6390

April 30,2004

Senate
Health and Social Services Committee

Re: HB511

To Whom It May Concern:

I am writing with regard to HB511, which proposes implementation of
“certificate of need” for ambulatory surgery centers, independent diagnostic
centers, and independent laboratories.

As currently penned HB511 will create a monopoly for the major healthcare
corporations, but even more importantly it will limit patient access to
affordable high quality care.

| believe by limiting the competition, the cost of the service provided will
actually increase. Take for example the telecommunications industry in
Alaska. There seem, to be far more examples in business that support
competition as a means of lowering the cost for services rendered. 1 also
strongly believe that limiting competition in this manner will lessen the quality

of care.

| suggest removing sections 2(d), 2(e), and 4(8) from the proposed legislation
from HB511. The bill as written lends itself to the restriction of choice and free

market enterprise and fair trade.

In closing, removing the legislation above will help insure quality, affordable
care for Alaskans.

Sincerely,

Phvikclya
o

J, MichaelJaincs, MD I
LarryA Leving, M) <1
Michel L Geveert, MD ii*
Susan S Kliraow; MD ps*
Shawn P Johnston, MD Is:
Francine M Pulver, ND
Sean D. Taylor, MD
Robert F.Valentz, MD *
Robyn C Yates, ANP
Shawna H Wilson, ANP-C
Carolyn L Craig, PAC

Diplomat®* American
- Board of Physical

Medicine and Rehabilitation

, Diplomats* American Board

' ol Electrod'agnosUc Medicine

Certified Subspecialty Pain
Modlcins ABPMR

P

Diplomates American

: Board ot Pain Medicine

. Certified Independent

* Medical Examiner

, Diplomate American Board

of Anesthesiology

* Certified Subspsciaity Pain
* Medieino ABMS

Rehabilitation
Medicine Associates, PC

3260 Providence Drive

Suite 324
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(907) 563-8876

Toll free: 1-866-637-3422
Fax (907)762-6390
mww.rniaspifle.com

Satellite Offices

245 Bit" bystreet
Suite 202, Soldotna

ﬂWestpolnl Drive
Suite 303, Wasllla
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April 30,2004
Senate

Health and Social Services Committee

Re: HB5U

To Whom It May Concern:

I am writing with regard to KB511, which proposes implementation of “certificate of need” for
ambulatory surgery centers, independent diagnostic centers, and independent laboratories.

As currently penned HB511 will create a monopoly for the major healthcare corporations, but
even more importantly it will limit patient access to affordable high quality care.

I believe by limiting the competition, the cost of the service provided will actually increase.
Take for example the telecommunications industry in Alaska. There seem, to be far more
examples in business that support competition as a means of lowering the cost for services
rendered. | also strongly believe that limiting competition in this manner will lessen the quality
of care as with limited options patients are forced to go to “die only game in town".

It is for these reasons I suggest removing sections 2(d), 2(e), and 4(8) from the proposed
legislation.

In closing, removing the legislation above will help insure quality, affordable care for Alaskans.

3801 University Lake Drive ¢ Anchorage. Alaska 98508 + (907)563-8876 <« Toll free: 1-866*637-3422 + Fax (907)762-6390
www.alBBkaSPINF.InBtltute.com
SatelliiB Offices: 245 Binkley Street, Suite 202, Soldotna + 851 Westpcint Drive, Suire 303. Wasilla
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TO: Senate Hess Committee members
RE: HB511 unanswered questions

FROM: Paul Fuhs

Here are some of the critical questions that must be answered to assess the impact of
HB511. They were not answered clearly in the house. This is a politically driven bill,
sponsored by large medical corporations to limit competition. This is bad public policy
for Alaska and will ultimately limit choice and quality for your constituents and increase
costs. | hope you will let the parties know that you will expect these answers in hand
before a hearing is scheduled on this bill.

Questions for DHSS, bill sponsors and opponents

The hospitals present tnemselves as community based operations. Please explain their
relationships to Bannner Health Corporation ($2.1 billion in annual revenues) in
Fairbanks, Triad Hospitals ($3.85 billion in annual revenues) in the Valley, and
Providence Health System ($3.5 billion in annual revenues). If Jiey are listed as non-
profits, then why do their financial reports state substantial net annual incomes?

The hospitals state that they need to be able to overcharge for imaging to continue
operating. Please show the figures that indicate this. Providence has stated that they
made $13.4 million in excess revenues over expenses in 2003. What are the figures for

Fairbanks and Valley hospitals.

What protections does the Department have in place to prevent overutilization of services
from facilities such as hospitals that refer patients to their own diagnostic imaging

centers?

What are the differences in methods for determining medicaid reimbursement for
technical and professional components of diagnostic imaging services between hospitals
and freestanding facilities? Are additional facility charges allowed?

What are the comparative actual fees paid by the medicaid program to hospitals and
freestanding facilities for technical and professional components of diagnostic imaging

services over the past year?

What are the specific savings that have been identified for Medicaid and for the general
public for requiring CON for diagnostic imaging services?

What consideration will quality of services be given in making CON decisions on
imaging services?

Independent imaging service providers are paid a flat raie for services provided to
Medicaid patients, If this is the case, how will applying CON to independent diagnostic
testing facilities provide any savings to state Medicaid costs?



AMENDMENT #1

HB511
Page 4 line 17

Delete: ‘independent diagnostic testing facility”

the term excludes

Page 4 line 24

Insert (C) all health care facilities, independent diagnostic testing facilities and the
offices of private physicians or dentists whether in individual or group practice for the
acquisition, facilities and operation of diagnostic imaging and testing services.”
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Sam Korsmo testimony Senate HESS April 5, 2004 HB511

| am a private investor. Our company is composed entirely of
Alaskans and we are providing superior service to our patients al
up to 30% less price than the hospitals.

The bill’s sponsor says it is just to level the playing field but this is
not the case. We offered an amendment in the house that would
have eliminated CON for all providers of imaging services
including hospitals even though Providence Hospital already
avoided CON by setting up a wholely owned subsidiary,
Providence Imaging Center.

This amendment, which | hope you will consider applying to
HB511, would level the playing field by removing CON
requirements from all health care providers, including hospitals.
The first document in the information | gave you shows the other
states who have CON programs but have excluded imaging
equipment. This is in recognition of the fact that imaging is a
technology driven sector that you want to constantly upgrade. Itis
also in recognition that diagnostic imaging saves money for the
overall medical system due to reducing unnecessary surgeries and

early detection.

When the big hospitals were offered this amendment to level the
playing field they rejected it proving the HB511is a clear
restriction of competition. But it is not competition with the small
community facilities. The Department of HSS wrote to the House
Finance committee that “New imaging will not develop in small
communities where there are low patient volumes.”

The hospitals claim they need this legislation because they have
mandates to cover low pay and no pay patients. This is a false
claim since the independent facilities also do the same thing. The
second page in our handout shows that in 2003 22.04 % of our



patients were medicaid/medicare and that we assumed
uncompensated debts of $1,222,373.

The big hospitals have provided no data to justify their claims.
Although they are claiming poverty, Providence made $13.4 in
profits in 2003. The information you were provided during your
last show that these hospitals are run by huge corporations with
billions of dollars in annual revenues.

The Department has also provided no data on any savings from
applying CON to imaging.

Regards to Medicaid, you may not be aware that there is a
differential payment method for hospitals. Hospitals can charge
Medicaid a percentage of their overall facility costs whereas the
independent facilities are paid a flat rate. Couple these higher
prices with the ability of the hospitals to self refer patients to their
own facilities. This should be thoroughly investigated. We asked
the department to run these numbers and they told us that they do

not have them

By comparison our facilities have saved Medicaid money because
with our superior technology we can handle claustrophobic and
overweight patients that used to have to be flown outside.
Medicaid affirmed that we saved this program $1.6 million over

the past two years.

The Department cites the Michigar study done by Ford Motors as
claiming savings from CON there, but when we called Stan Nash,
the CON director for Michigan, he said they didn’t use that study
at all since they wouldn’t release the raw data and the study had
not been peer reviewed. They pointed us instead to the Duke study
which drew far different conclusions.



Please support the amendment excluding all imaging providers
from CON requirments, or change the levels of expenditure to
reflect the changes in inflation and costs since the level was setin
the 1980’s. The leasing provisions for buildings should also be
removed from the bill since it is not construction. If these changes
are not made, please do not move this bill from committee until all
regulations are done or a thorough study has been completed to
determine if CON works for Alaska.



Paul Fuhs

PROFESSIONAL SERVICES E-Mail: paulfuhs@earthlink.net

1635 Sitka #301 Anchorage, Alaska 99501 Phone:(907)351-0407 Fax:(907)272-2754

Senator Dyson

Here is the information on states without CON and those that have excluded imaging from
CON requirements.

The federal government initiated CON but recognized itas a failed method to control costs
and has done away with it entirely

The following 14 states have no CON program:

California
Arizona’
New Mexico
Texas
Colorado
Utah

Idaho
Wyoming
North Dakota
South Dakota
Minnesota
Indiana
Pennsylvania
Kansas

In addition, the following states that have a CON program do not apply itto diagnostic
testing:

Nebraska Washington Wisconsin
Nevada Lousiana Arkansas

Florida New Jersey Oklahoma
Oregon Deleware

lowa Ohio

That is 27 states, by far the majority.


mailto:paulfuhs@earthlink.net

ALASKA OPEN IMAGING CENTER

Prom: Sam Korsmo
Re:  Medicaid/medicare no pay/Jow pay patients

April 5,2004

Alaska Open Imaging Center accepts all patients that come to our facility.
For the year 2003, Medicaid/medicare patients were 22.04 % of our total
business activity. Inaddition we incurred and paid uncompensated debts of

$1,222,373 for 2003.

e have not heard any data fromthe hospitals but we would be interested to
seeit.



04/30/2004 15:30 907-459-3583 TANANA VALLEY CLINIC

Tanana Valley Clinic provided 51,183,812 in uncompensated care to indigent patients in
2003, or 4.6% ofour net patient revenues. Fairbanks Memorial Hospital reports that they
provided $1,872,168 in uncompensated care in 2003, or 1.8% of their net patient
revenues. Fairbanks Memorial Hospital projects that they will decrease uncompensated

care as a percent of net patient revenues in the 7 year period from 2000 - 2006.

In addition to the uncompensated care provided to indigent patients, TV C incurred
another $5,619,380 or 21.9% of net patient revenues in contractual adjustment taken due
to the fact that we accept thousands o fMedicare and Medicaid patients each year. We are
the only private clinic in the Interior that accepts any patients, with Medicare, Medicaid

or without insurance. We have been doing that for 45 years, and intend to continue with

that long tradition of service to the community.

PACE
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Juneau, AK 99811-0650
Phone: (907) 465-3082

OFFICE OF THE COMMISSIONER Fax:  (907) 465-2499
FINANCE AND MANAGEMENT SER VICES

May 3, 2004

Senator Fred Dyson, Chair,
Senate HESS Committee
State Capital, Room 205
Juneau, AK 99801-1182

Dear Senator Dyson

Attached is a packet of Certificate of Need Information that has been prepared for the HESS
Committee meeting on May 3, 2004. Included in the packet are the following documents;

Page 1- General Certificate of Need Questions and Answers about what would
change if HB 511 is passed;

e Page 2 - The Impact of HB 511 Changes on Ambulatory Surgery Centers;

e Page 3- The Function of Licensing;

e Page 4 - When Are Certificate of Need Documents Made Public;

e Page 5- The CON Timeline - Best Case Scenario;

e Page 6- A Description of a Certificate of Need Review;

e Page 7 - Applicability of HB 511 to Current Projects;

e Page 8- Certificate of Need Thresholds by State - 2001.

Department of Health and Social Services

CC: Senator Lyda Green
Senator Gary Wilken
Senator Bettye Davis
Senator Gretchen Guess



CERTIFICATE OF NEED QUESTIONS & ANSW ERS

Question: What types of projects are required to submit a certificate of need application and
go through the review process?
Answer: Any health care facility project that involves the expenditure of $1 million or more for

construction, renovation or the purchase of new equipment, and any project, regardless of cost, that
converts space into nursing home beds is required to submit a certificate of need application.

Question: Are there any types of “health care facility” projects that are currently exempt from
the certificate of need program?

Answer: Projects are exempt from certificate of need if: 1) the project cost is un”er the $1 million
threshold; 2) the project is for routine maintenance or routine replacement regardless ,f the cost; 3)
the project is for specifically exempted Pioneer Homes, private physicians’ offices, or dentists' offices;
or 4) the project is not included in the definition of “health care facility."

Question: Wll the definition of a "health care facility” change if HB 511 passes?

Answer: Yes. If HB 511 passes, two additional types of facilities will be added to the list of those
projects that may be required to go through the CON process: 1) Residential Psychiatric Treatment

Centers (RPTCs), and 2) independent diagnostic testing facilities.

Question: Are all projects exempt from certificate of need if they fall below the $L million dollar
threshold? Wl there be any changes to items counted in the threshold?

Answer: All projects that cost less than $1 million are exempt from certificate of need except for space
converted to nursing home beds, which must submit a CON application regardless of cost. HB 511
requires the net present value of leased space and equipment to be counted in the threshold.

Question: What are the components of the certificate of need (CON) process?

» Submission of a letter of intent - (includes who, what, where, how large, the cost and timeline);

» Letter of intent (LOI) determination - a decision is made as to whether a CON is required;

« Application - An application may be submitted 60 days after the LOI determination;

« Completeness Check - The application is checked for completeness. More information is
requested if it is found incomplete. The applicant has 60-days to submit additional information;

» Review Period - The analysis document must be submitted to the Commissioner in 90 days;

» Public Notice & Public Comment - Public notice is given at the beginning of a review and the
public comment period runs for 30 days concurrently with the review,

» Decision - The Commissioner makes the decision, which is published; and

* Appeal - The applicant has 30 days to appeal if dissatisfied.

Question: If | apply for a certificate of need, how long will it take for a decision?

Answer: Once your application is received and declared complete, a review document must be
submitted to the Commissioner for a decision within a maximum of 90 days. The Commissioner does
not have a timeline to make a decision, but generally makes one in a couple of weeks.

Question: How much does it cost to prepare a certificate of need application?

Answer: That depends on the size of the project, its complexity and whether it is controversial. A rule
of thumb is that a certificate of need application should not cost more than 1% of the total project cost
with a maximum of $25,000. Health Facilities Planning and Development, a consulting firm that writes
approximately 70% of all CON applications for facilities in Washington State and has done at least 4
applications in Alaska, charges approximately $15,000 per application, regardless of the size of the
facility. Appeals would, of course, lead to additional costs.



The Impact of the Changes in HB 511 on Ambulatory Surgery Centers:

The current certificate of need law allows an existing ambulatory surgery
center (ASC) to move to a new location without going through the certificate
of need process, as long as it is not considered an expansion of services,
which means it would not build additional surgery suites and the vacated
facility will not continue to be used as an ambulatory surgery center.

HB 511 allows an ambulatory surgery center to move once without a
certificate of need and allows the vacated facility to continue to be used as
an ASC, but not by the same owner/operator. The reason that it cannot be
owned/operated by the same entity is due to the key word “relocate” in the
new law. An ASC cannot relocate and stay in the same place. However, this
does not prohibit the vacated building from being sold or leased to a new

owner and operated as an ASC.



The Function of Licensing

Licensing does not limit the capacity of services in any way, it only ensures that once
they are built and in operation that certain quality measures are maintained.
Following is a description of community care licensing and what it does.

Community Care Licensing

Statutory purpose of community care licensing as stated in AS 47.35.005

e To establish and maintain standard levels for services offered to children
e To reduce predictable risk of harm to children and to provide support services
to those providing child care or services

AS 47.35.015 requires the licensure of all RPTCs

Specific requirements must be met in order to be licensed. The most critical are:

e Criminal background check of the Program Administrator and all prospective
employees
» Appropriate policies and procedures need to be in place that relate to both
personnel and program practices
e Facility requirements such as compliance with regulations regarding:
> Fire safety codes
> Environmental health and safety standards
> Space requirements - e.g. sizes of bedrooms, storage and work space
areas, bathrooms, outdoor recreation space
> Equipment and Supplies - e.g. clean beds, towels; phones,
developmentally appropriate toys

Licensing applications are made by programs/facilities that are operating or ready
for operation

Licensing staff CAN work with program/entities that are in the process of building a
program, to advise them of the regulations that must be followed.

Licensing does not determine the need for the facility - it determines the quality and
standards of the program as per Alaska Statute

Timelines for licensing:

Review of completeness of an application - 10 days
Inspection and investigation of an application -90 days following receipt of

application



WHEN ARE CERTIFICATE OF NEED DOCUMENTS MADE PUBLIC?

When a letter of intent is received the information is placed on the certificate
of need web site.

When a certificate of need application is determined to be complete, notice of
the review is published and interested parties contacted.



The CON Review Timeline - Best Case Scenario

Day 1- Letter of Intent Rccieved - The certificate of need process begins with a letter of
intent that includes a project description (who, what, where & capacity); 2) the estimated
project cost; and 3) the estimated starting and completion date of the construction/equipment
installation. 1

Day 2 - A determination is made - A determination can usually be made in a day or two. If
a certificate of need is not required, this is the end of the process. If a certificate of need is
required, the 60-day wait begins. If the application is a modification of an existing approved

CON, the 60-day wait is not required.
Day 62 - The Application is submitted - The applicant is notified that the application was

received and the completeness check is started.

Day 65 - The Completeness Check is Finished - A completeness check can usually be
finished in 2-3 days depending on the staff work load and the complexity of the application.
If an application is declared complete, the review period starts immediately.

Day 66 - The Review begins - The applicant, and public are notified, the public comment
period starts, a site visit is often done. National and regional data is reviewed and the
applicant statement of need is analyzed. Findings and recommendations are developed and
placed in the review document. The least amount of time this could take is 45-days.

Day 111 - Submission to the Commissioner - Although the Commissioner has no time
period to make the decision, it usually takes a week or two.

Pay 118 - Submission to the Commissioner - Although the Commissioner has no time
period to make the decision, it usually takes a week or two. If the project is approved as

requested then this would be the end of the review process.

One activity of the program is to provide certificate of need education to anyone who is
considering submission of a certificate of need application. One of the main objectives is to
encourage potential applicants to submit early and not to wait to the last minute before they want
to build. That v/ay the process does not interfere with the movement of the project from planning

to completion.



A Description ofa Certificate of Need Review

Jean Stevens, Administrator of the Renal Care Group Alaska (RCGA) kidney dialysis
center, contacted the Department in 2001 about plans for expansion. They were interested
in several locations including Fairbanks, Wasilla, Juneau, and Anchorage. She requested
technical assistance, which was provided on July 10, 2001, when staff met with Jean and
some of her staff and provided an educational session on the CON process and answered
guesti jns about the application packet. An application packet is given to RCGA.

3/25/2003 - A letter of intent was received from Renal Care Group for a 12-station
dialysis center to be located in Wasilla costing $1.3 million. The proposed construction
was planned to start in June 2003 and be completed by September 2003.

3/26/03 - The Department notifies RCGA that this project requires a certificate of need
and that an application can be submitted at any time between May 26, 2003 and March

26, 2004.
6/4/2003 - RCGA submits a CON application for the project in Wasilla.

6/6/2003 - The RCGA application is declared complete and notification is sent to RCGA,
the Commissioner’s office, health care facilities in Wasilla, appropriate state officials,
and notice is sent to the newspaper for publication. The applicant is notified that the
review document will be submitted to the Commissioner by September 4, 2003.

6/15/2003 - Public Notice of the review is published for two consecutive days in the

Anchorage Daily News. Announcement includes information on the project, the review
period, where to submit public comment and the end of the comment period (until July
15), the fact that a public meeting could be requested, and location of the application if

anyone wanted to read it

7/31/2003 - The review is completed and the review document submitted to the
Commissioner’s office. The review recommends approval.

9/24/2003 - The Commissioner approves the project as requested.

9/24/2003 - The applicant is notified and several days later notification is published in
Ihe newspaper. The time lo appeal begins and ends 30 days later



Applicability of HB 511 to Current Projects

After consultation with the Attorney General's Office, here is the interpretation of the
applicability of HB 511 to current projects:

Any project (including Residential Psychiatric Treatment Centers - RPTC's) that has
begun construction at the time that HB 511 becomes law will be given a waiver and will
not be required to go through the CON process if the following conditions are met:
1) Construction must have been started (construction does not include landscaping or
preliminary architectural drawings, but does include foundational work,
plumbing, and slabs for the floor);
2) A full set of architectural drawings must be complete;
3 A building permit must be in hand along with any necessary code approvals; and
4)  Projects must be complete within two years.



Certificate of Need Thresholds By State - 2001

State
Alabama
Alaska
Arkansas (LTC)
Connecticut
Delaware
Dist. of Columbia
Florida
Georgia
Hawaii
lllinois
lowa
Kentucky
Louisiana
Maine
Maryland

Massachusetts (Acuti

Mass. (Non Acute)

Mass. (LTC Op Budge

Michigan
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New York
North Carolina
Ohio
Oklahoma
Oregon

Rhode Island
South Carolina
Tennessee
Vermont
Virginia
Washington
West Virginia
Wisconsin

Mean
Mode
Average

Capital
3,200,000
1,000,000

500,000
1,000,000
5,000,000
2,000,000

None
1,155,881
4,000,000
6,000,000
1,500,000
1,772,224
N/A

.5M-NH/2M-Hosp

$ 1,450,000

$ 9,841,075

$ 1,049,715

$ 558,461

$ 2,352,000

$ 2,000,000

.6M-LTC/1 M-Other

$

$

$

$

$

$

PR B LR PH

1,500,000
All LTC
2,000,000
1,759,512
1,000,000
3,000,000
2,000,000
$2M Renovations
$ 500,000
All LTC/Hosp
$ 2,000,000
$ 1,000,000
$ 2,000,000
$1.5M Hsp/$.75M Other
$ 5,000,000
$ 1,202,000
$ 2,000,000
$ 1,000,000
$
$
$

1,500,000
2,000,000
1,788,429

Page

Equipment

$ 1,500,000

$ 1,000,000
N/A

$ 400,000

$ 5,000,000

$ 1,300,000

None

$ 642,157

$ 1,000,000

$ 6,000,000

$ 1,500,000

$ 1,772,224
N/A

$ 1,000,000
N/A

$ 524,857

All
$ 1,500,000
AM-LTC/1 M-Other
N/A
All LTC
N/A
400,000
1,000,000
3,000,000
750,000
n/a
N/A
N/A
1,000,000
600,000
1,000,000
500,000
N/A
N/A
2,000,000
600,000

1,000,000
1,000,000
1,258,861

@ HPH B ©L e e

o« A HH B

New Service
All
$ 1,000,000
All Home Health
All
N/A
$ 600,000
All
All
All
All new, expansions
$ 500,000
N/A
All LTC/MR
$100,000 Capital
All
Al

All Clinical
All
$ 1,000,000
$ 150,000
All LTC
n/a
All
All
All
certain services
n/a
All/w beds
All LTC/Hosp
$ 750,000
$ 400,000
All w/beds
$ 300,000
n/a
All
23 Services
All LTC

All
All
$ 150,000
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Testimony of Jeff Kinlon, CEO Alaska Open Imaging Center, May 3,2004

I have been involved in the delivery of medical care for almost 30 years. 26 of
those years In hospital employment before going independent In2000.1have
seen the status-quo approach of hospitals not caring or wanting to advance
technology and/or care because they did not have to until competition came
into the equation. One local example of this is Valley Hospital, they did not, would
not install a DEXA bone density unit to evaluate osteoporosis through several
years of budgetary request. A competitor Installed one Inthe area and then the
hospital made a move to provide this service within months. Another case In
point with one of the most

expensive technologies is PET scanning and Providence Hospital. Providence
talked and planned, promised and recanted for years without bringing the needed
technology to Alaska. A competitor to the hospital then brought PET to Alaska,
offered a cost effective, cooperative arrangement to Providence Hospital only to
have Providence Hospital negatively react and commit to a 2.8 million dollar
machine to duplicate the service, which by the way was NOT CON approved,
Their un-level playing field they are so vocal about does not exist. Competition in
medicine already has benefited the people of Alaska, competition has pushed the
level of technology and care up and competition will work towards pushing the

costs down.
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A serious strain is impending on the medical delivery in Alaska and the
Department of Health and Social Services in cooperation with the multi-billion
dollar, out-of-state hospitals are organizing for a double standard, monopolistic
power grab that will ultimately cost the citizens of Alaska hundreds of millions of

dollars.

They are now attempting to steam roll this legislation through YOU without YOU
having all the facts or enough time for you to analyze these facts and make a

sound decision.

The State of Alaska and all of the Alaska citizens need your clear thinking and

wisdom now.

Medical economics certainly are different than other industries, but that doesn’t
mean that specific fundamentals such as competition do not exist or have value.
Hospitals compete with other hospitals, for doctors, for patients, for staff.
Physician offices compete with other physician offices. Services compete with
other services. The benefit of competition is an advantage to the end user, the
patients and their doctors. Competition drives the level and delivery of
healthcare up while driving the cost of healthcare down. Competition works

where the CON was designed to but never did.



THE
FOLLOWING
DOCUMENT(S)
ARE
POOR
ORIGINAL
COPIES



HAY-03-04 HON 12:29 PH HATSU LIO FAX NO, 9073766180

Something, several things need to be done to improve the condition of healthcare
in Alaska, but not the wrong thing. House Bill 511 is wrong. Itis wrong in the
reasoning it has used, it is wrong in the way it has been manipulated, it Is wrong
for the people of Alaska and it is wrong to think competition has no place atall in
the delivery of healthcare. Amend, modify or defeat House Bill 511, but do not
let it pass this committee in its present form and negatively impact the citizens of

Alaska without truly knowing what that impact will be.

Thank you for your consideration of the.'ie points and lwill answer any question

can.
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Testimony to Senate regarding HB51 ] of behalfofVal D. Christensen, M .D.

1 Name and Background: | am a nino-yoar Alaskan resident and am board certified in
diagnostic radiology. | am presently working as a radiologist for Alaska Open
Imaging Center. | have previously worked as the Chairman of the Department of
Radiology and Nuclear Medicine at EImendorf USAF Hospital for 5 years
supervising up lo six radiologists and 30 technicians. | moved back to Alaska with
family of 8 children and a very big commitment and beliefin (he future of Alaska
including a free and open market for business competition and free enterprise, In
fact, tho opportunity to make a significant positive impact on the improvement of
hoallhcarc and choices and opportunities for patients in Alaska was a chief draw.

2. HB511 represents collusion with intent of restraint of trade and is the antithesis of
American free enterprise and our Alaskan motto o f“North to the Future.” It
represents a giant leap backwards to the era of "might makes right.”

3. HB511 guarantees monopolistic control of the medical imaging market with a two-
tiered price-fixing system and gouging of the Alaskan public, This is the business
equivalent of telling John Doe that he can’t open and equip an auto repair shop
because we already have a Ford and Chevy dealer in town.

4. Representative Samuel’s plea for fairness on tlic front end sounds good but in reality
absolutely destroys fairness on the back end. What ho didn’t say is that from here on
out, a small independent facility would havo no chance to acquire new equipment or
replace old equipment in a world dominated by hospital dccp-pockets and political
connections.

5. The representative from Fairbanks, who admitted to silling on a hospital board, stated
that there is a 30% increase in the chance of errors in clinics versus hospitals. This is
impossiblo and somewhat unbelievable without citation of a mainstream, peer
reviewed study. There arc several big studies, including publication in JAMA
(Journal of the American Medical Association), documenting a totally unacceptable
rate of fatal errors in hospitals, which has filtered down to recent popular press
(Reader’s Digest).

0. Ho also staled that 33 slates have a Certificate of Need program. What he didn’t say
is that 49 of the 50 states had a CON program originally and that federal
administrators dropped the CON program in the 80s and the rest of the states did the
same as the program didn’t work.

7. He also staled that medical economics work differently. That is truo, but he didn’t
state why. Tlic reason is because of self-referral, i.e. when a doctor sees a patient and
then refers the patient to their own imaging center. This is worse if the hospital owns
the equipment. Alaska Open Imaging Center cannot do this as our radiologists don’t
have initial visits with the patients.



Independent outpatient centers do imaging more efficiently, more economically, and
with a higher standard of care. They arc not subject to the costs of CON (which can
be up to $100,000) or bureaucratic costs, all ofwhich arc passed along to patients.

Independent outpatient centers are not involved in over utilization and inflated costs
of self-referral.

9. Hospitals should stick to what they do best which is inpatient care ofill people who
need imaging. They should NOT attempt a monopoly on all business, especially
outpatient imaging for the purpose of “cost-shifting,” This was NEVER, in the
mandate to begin with.

10.

11B511 is being ramrodded through as quickly as possible because the powers behind
it don’t want you to have the time lo read the studies and leam the true facts. It

threatens my livelihood personally. Alaskan patients, and payers on their behalf, also
stand to loose big time.

Val D. Christensen, M.D.

Dale
Radiologist for Alaska Open Imaging Center

Testimony to Senate regarding HB511 of behalfof Val Christensen, M.D.Pagc 20f2
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South Peninsula Hospital

April 30,2004

Senator Fred Dyson, Chairman

Health, Education and Social Services Committee
State Capitol, Room 125

Juneau, Alaska 99801-1182

Dear Senator Dyson

I am the Chief Executive Officer of South Peninsula Hospital, a small community
owned and operated hospital in llomer. Our hospital has served the community since
1956. | have served as its CEO since 1995. This year | also have tlic honor of serving as
the Chairman of the Board of Directors of the Alaska State Hospital and Nursing Home
Association. 1would like to share my perspective on HB 511.

You have heard testimony from representatives of an Independent Diagnostic
Testing Facility (IDTF) stating that they provide services at a lower cost than hospitals.
This is probably a true statement. However, it is important for you and the committee
members lo understand why this may be possible. IDTFs specifically target one of the
most lucrative services provided by hospitals. Imaging services arc a major “profit
center.” Profit centers help hospitals offset the cost of providing unprofitable services 24
hours a day, 365 days a year to all patients who show up on our doorsteps.

Community hospitals serve the community. IDTFs are businesses. IDTFs
generally operate during normal business hours Monday through Friday. Consequently,
they do not have to bear the additional cost of stalling 24 hours a day nor do they have to
keep their doors open during periods oflow utilization. Community hospitals, on the
other hand, arc always open, standing by for the emergency patient or the mother who
goes into labor in the middle of the night.

HB511 will not limit competition or stop the development of IDTFs. However, it
will eliminate the unfair advantage IDTFs currently have of being able to compete with
local community hospitals without having to demonstrate the need for their service. If
the CON statute Is not changed and the playing field leveled, IDTFs will continue to have
this unfair advantage. They will be able to continue carving the profitable services out of
hospitals, leaving us with the responsibility of providing unprofitable services with very
limited resources. llospitals will have to raise rales to compensate for the loss of revenue
when the profitable services are gone. As a result, the cost of care for everyone in the

Ph 907-235-8101 * Fx 907-235-0253
4300 Bartlett Street, Homer, Alaska 99603
www.sphosp.com
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Scna.lor Fred Dyson April 30,2004
113511 Page 2

community will go up. Small rural hospitals operate on a very thin margin or no margin
wilh support from local tax dollars. 1fwe lose profitable services and don’t raise rates,
the community will either lose its hospital or residents will have to provide greater tax
subsidies to maintain tho hospital,

Healthcare is not a free market activity. At South Peninsula Hospital 86% of the
bills are paid by someone other titan the patient and 55% are paid by the government
either through Medicaid or Medicare. The result of this third party involvement in
healthcare payment is that it doesn't really matter what a provider charges for a service.
In the majority of the cases, someone else decides what wc will be puid.

If the opponents of I1B511 arc really interested in taking care of patients;
providing belter, more affordable health care; and not just making money; I respectfully
suggest that you ask them why they don’t move into a community and set up an
emergency room or obstetrics department.

This is not an anti-competition bill. Ttis a bill that will provide equal treatment
under the law. Yes, tho CON process docs require some additional paperwork to justify
an application. However, it is not nearly as burdensome as has been asserted. Please do
what is right for your community and others in Alaska; preserve access to care; pass
HB511; and correct this inequity,

Chief Executive Officer

Cc:  Senator Lyda Green
Senator Gary Wilken
Senator Bettye Davis
Senator Grelchen Guess

03
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Northern Gas, iic

A Full Service Anesthesia Provider
4100 Lake CLis Pkwy., Suite 209
Anchorage, Alaska 99S08
Phone (907) 565-3169
Fax (907) 770-1462

Comments:

HB 511 isscheduled fora hearing in Senate HESStoday. 1llrge
you to vote no on this bill. This bill aims to stifle com petition.
Providence and other facilities with current CON are pushing this
bill to allow them to avoid market place competition. Physicians,
their patients and the community at large know that competition
optimizes service and controls cost. This billisbefore you today
because ofa deal arranged between two Anchorage physicians
and Providence Hospital. Providence has agreed notto oppose
the CON request by these 2 physicians who are planning to build
a medical building here in Anchorage inwhich Providence will be
a partner. We can notstand by and allow Providence orany
other major market player to monopolize the market in thisway.
Providence has the money, the attorneys and the political
influence to overtake individual practitioners who are busy
providing medical care to the community. The physician
community needs the help of their legislators to protect them
againstsuch high handed tactics. Please vote NO on HB 511.

m Z

-J



May 03

04 12:47p M arshall Bedder MD 907-248-2399

Fax Cover Sheet

7521 Sportsmen’s Point Circle
Anchorage, Alaska

99502
Send to: From: Dr. Helen Bedder
3>ysopJ
Attention: Dote: 5/3/04
Fax Number Fax Number 907-248-2399
Phone Number Phone Number: 907-248-2665

Comments:

h'3 511 isscheduled fora hearing in Senate HESS today. lurgue
you to vote no on this bill. This bill aims to stifle com petition.
Providence and other facilities with current CON are pushing
this bill to allow them to avoid market place competition.
Physicians, their patients and the community at large know
that competition optimizes service and controls cost. This bill is
before you today because ofa deal arranged between two
Anchorage physicians and Providence Hospital. Providence
has agreed notto oppose the CON request by these 2
physicians who are planning to build a medical building here
in Anchorage inwhich Providence will be a partner. We can
not stand by and allow Providence orany other major market
player to monopolize the market in thisway. Providence has
the money, the attorneys and the political influence to
overtake individual practitioners who are busy providing
medical care to the community. The physician community
needs the help of their legislators to protect them against such
high handed tactics. Please vote NO on HB 511.

Thank you,

Heien Bedder, MD
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Robert F. Valentz MD
P.O. Box 71434
Fairbanks, AK 99707

May 3,2004
Sent Via Fax

Re: HB 511 - Vote no 1!

Dear Senator:

HB 511 will raise Health Care costs in Alaska by using governmental regulation to
eliminate competition among health care facilities. Major corporate hospitals will be the
only providers for surgical services and diagnostic imaging studies in the state of Alaska.

Why is this bad???

Health care cost in Alaska is the highest in the nation. This is due to the fact that there is
no competition. Corporations sr/ch as Fairbanks Memorial, Providence, and Alaska
Regional charge the highest rates in the nation for patients undergoing surgical
procedures. HB 511 effectively closes any opportunity for any competitors to emerge in
these markets. Consumers will have no choice where to have their surgery done or
imaging studies undertaken. These major corporate hospitals will dictate what services
will be offered to the community and at what cost.

Why will this occur ?

HB 511 seeks to amend the exemption for the Certificate of Need (CON). Currently, no
certificate of need is required if the facility can be built under 1 million dollars. The 1
million exemption amount is unrealistic if the building and equipment are purchased. If
the building and equipment are leased, a very small ambulatory surgery could possibly be
built. HB 511 seeks to include lease payments in the calculation to determine if an
exemption is warranted. The net result will be the elimination of the exemption from a
practical standpoint. Fairbanks Memorial, Providence, and Alaska Regional will never
have any competition and patients will continue to pay exorbitant health care costs. These
high costs arc reflected in our insurance premiums and the taxes we pay that fund

Medicare and Medicaid.

What the CON really does.
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Many states have eliminated CON as a means to deregulate the health care market and
allow competition to occur. Deregulation of the telephone industry in the 1980°s has
provided us with lower long distance charges and a variety of new services unheard of
prior to the divesture of AT&T. Maintenance ofthe CON or effective elimination of the
exemption, insures that patients in Alaska will continue to pay the highest amount for

their health care services.
Why regulate imaging centers ?

HB 511 also seeks to include imaging centers under the CON requirements. Currently,
stand alone imaging centers exist in Alaska which provide the same service at 30% less
than major corporate hospitals. Patients have a choice and can save money. Rather than
lowering their prices, major corporate hospitals, seek the inclusion of imaging centers
into the CON requirements in order to eliminate their competition via legislation.

Overall, HB 511 is an anti-competitive bill designed to profit large corporate hospitals in
Alaska. Passage ofthis bill ensures that Alaskan’s will pay the highest cost for their
health care and will severely restrict their choice in choosing medical services. I urge you
to vote noon HB 511.

P.
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committee on-

A laska State Legislature

Please enter into the record my testimony to the H it HU | (foe,a./ (f&wjcgj,
committee name
JtM IL _ dated.
bill/subject

SiEnc#

1wish to express my oppositionto HB511. This bill, Aether by
design or accident, will have a detrimental affect upon healthcare options
for Alaska residents. Expansion of the Certificate Of Need, as proposed in
HB511, will discourage the development of new and expansion of existing
healthcare providers in our State. This bill will have the consequence of
restricting and reducing choices for medical treatment that Alaskans sorely
need. The sky-rocketing cost of medical care, which is one ofthe most
challenging issues throughout Alaska and the country, will become an
even greater problem if this bill becomes law. Restricting or impeding
business expansion, at a time when the Administration and Legislature is
attempting to develop a fiscal plan for our State’s economic future, is
nothing short o fincomprehensible. Government, in Alaska and across our
country, must never create unnecessary barriers to free enterprise!
Competition always benefits the consumer because it forces businesses to
provide better products and services at belter prices. HB511, if passed,
will have the complete opposite impact. | respectfully request that H8511,
and the special interest groups who are focused strictly on their own
profits and personal gain, be defeated. Please support expansion of
medical care and economic development in Alaska by voting against

HB511.

fad™*.

Sljy t£.

Representing (Optional) _

AK. JISSL
Mailing Address f

Phone Number

01
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Christopher J. Conover, Ph.D.

AssistantResearch Professor o fPublic Policy Studies

Terry Sanford Institute of Public Policy, Duke University
Before the Committee on Health, Education and Social Services
State of Alaska Senate

1:30 p.m., May 3, 2004

Mr. Chairman and Members of the Committee:

I am Christopher Conover, Assistant Research Professor of Public Policy Studies in the
Center for Health Policy, Law and Management, a part of the Terry Sanford Institute of
Public Policy at Duke University. Together with Frank Sloan, | have conducted 2 major
studies of CON: one for the State of Delaware in 1995-1996 and the most recent for the State
of Michigan published in 2003. Professor Sloan and | also co-authored a major article on
CON that appeared in the June 1998 Journal of Health Politics, Policy and Law, one of the
top-ranked journals in health policy. | very much appreciate the opportunity to testify before
the Committee on the important issue of whether to expand CON to include freestanding

diagnostic imaging centers.

There are three principal reasons used to justify CON. The most important of these is to
control costs by limiting the supply of facilities. A second is to regionalize facilities in order
increase the volume of procedures since for some procedures facilities with high volumes
tend to have better outcomes, especially for complex surgeries where practice evidently
makes perfect. A last reason is to increase access to care by improving the geographic

distribution of facilities,

Our report for Michigan systematically reviewed the evidence regarding CON from every
published CON study to date. Included among these were six studies that looked at CON’s
impact on the diffusion of CT scanners and four studies focused on CON'’s effects on the

supply ofMRI’s.

Evidence Regarding CT Scanners
There is mixed evidence about CON's impact on CT scanners. The consensus view is

that the earliest years of CT development largely escaped effective CON regulation
because so many states still did not have CON in place when the technology first became
available (Hillman and Schwartz 1985). On the contrary, there is at least some evidence
that the rapid diffusion of CT in 1975 may have been partly due to anticipatory behavior
by hospitals hoping to obtain the technology before CON review wns established (Banta
1980). The available studies bear out this largely pessimistic view of CON's
effectiveness regarding CT scanners:

O One of the earliest studies, by Paul Joskow (1981), found that neither the existence of
CON nor the age of the program had any significant effect on the number of CT
scanners acquired in a state nor whether CT scanners were located in a hospital or
physician’s office,

O A Massachusetts study (Lawthers-Higgins, Taft and Hodgman 1984) found that a
CON moratorium on hospital-based CT scanners slowed their diffusion temporarily,
but had no overall effect on diffusion in the long run once the moratorium was lifted.

Pl
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That is, despite strict CON regulation of CT scanners, this technology grew more
rapidly in Massachusetts than in the rest of the U.S.

O A study for Ohio by the Lewin Group showed that CON was associated with a
decrease in supply of hospital-based CT scanners (Lewin-ICF and Alpha Center
1991/

0 Our analysis for the State of Michigan, which goes through the year 2000 and is the
most recent available, showed no significant effect on hospital-based CT availability
in states that lifted CON compared to states that did not; we also found that
stringency of CON had no detectable effect on CT supply (Conover and Sloan 2003),

Even though Lawthers-Higgins are proponents of CON, they acknowledged “there were
probably some real noneconomic patient costs of the Massachusetts approach to rationing
scanners. These may have included long waits, in addition to the inconvenience and
discomfort of having to be transported from a hospital without a scanner to a hospital with
one.” Thoy also noted that "since limited availability of scanners forced prioritization of
patients, some patients who might have benefited from CT were not scanned. Many of the
alternatives to scanning involve more risk and discomfort to the patient (e.g., angiography).”

Evidence Regarding MRI Units
The evidence for MRIs also is somewhat mixed, although on balance slightly more

favorable to CON:

O Two reports by Lewin Group have found that CON had a significant negative effect
on supply of MRI units (Lewin-ICF 1992; Lewin-ICF and Alpha Center 1991).

O Researchers at the Wharton School (Teplensky et al. 1995) looked at CON's impact
on hospital decisions about whether to adopt MRI’s, finding that whether or not a
state had CON regulation of hospital-based MR1’s produced no significant effect on
adoption. Neither did subjective perceptions about the degree of difficulty of
obtaining CON approval for a hospital-based MRI or the degree of difficulty of
obtaining CON approval for a non-hospital MRI.

O The only variable that negatively influenced the rate of adoption was the overall
Stringency of the CON program. For each one-point increase in CON stringency on a
15-point scale, the odds of adoption among hospitals that had not yet acquired MRI
decreased by 4.4 percent. Alaska is among 20 states regarded as having a limited
stringency CON program.

Q Our analysis for the State of Michigan, showed that in states that lifted CON, MRI
supply was significantly lower in the years just before CON was dropped than it
would have been without CON. Once CON was lifted, this continued to be true, but
not by a statistically significant margin, suggesting that MR1 supply had grown faster
than it would have had CON been retained; likewise we found timt stringency of
CON resulted in lower MR1 supply (Conover and Sloan 2003).

However, an important limitation of all of these studies including our own is that they focus
exclusively on hospital-based MRI units. But half of all MRIs are located in physician
offices, so it may well be that in states that regulate CON, there simply is faster growth on the
physician side and no net effect on MRI supply overall.

P2
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Other Observations
A critical shortcoming of all of these studies is that they count numbers of units rather than

directly measure costs. This is somewhat equivalent to estimating consumer expenditures on
gasoline based on the number filling stations. The presumption in these studies is that more
units mean more services, which means higher costs. But the example of gas stations
illustrates the potential fallacy of that approach. In the case of gas stations, prices tend to be
lower when there are two gas stations competing across the corner fVom one another even
though logically one might think the duplication of facilities would result in higher prices.
While medical care is not the same as gasoline, various FTC studies have shown that hospital
prices and costs are higher in areas where there is a monopoly provider compared to areas
where there is head-to-head competition, which is precisely why they regulate hospital
consolidation to prevent anti-competitive effects.

Moreover, even if one could demonstrate that reducing the supply of imaging services results
in lower spending on these services, this is not tantamount to proving that regulation has
saved money. On the contrary, if imaging is a substitute for more expensive more invasive
procedures and/or early imaging can reduce the need for expensive interventions down the

road, then saving money on imaging might actually be pennywise and pound foolish.

It is worth noting also that there are no volume benchmarks for CT or MRI services
established either by the Joint Commission on Accreditation of Healthcare Organizations
(JCAHO),or the American College of Radiology. So even if CON were effective at holding
down CT or MRI supply, there is no good reason to suppose this would confer an

improvement in quality of care

A final thought worth considering is this. Only 21 states now regulate CT scanners,: 24
regulate PET scanners and 30 regulate MRIs, Have the states that opted not to regulate tliese
technologies made a foolhardy choice? Are their citizens paying higher costs or enduring
lower quality caro because these imaging technologies do not fall under CON review? I'am
aware of no such evidence. Unfortunately, the kind of definitive study that could nail ddwr,
the answer to the question being considered today has not been done. Such a study is feasible
and could be completed in roughly a year's time. Frankly, given the available evidence, |
would be more inclined to drop regulation of imaging technology in hospitals than | would be
to expand this regulation to non-hospital entities. But the best approach of all might be to do
the research that could definitively nail down this question of whether regulating these
technologies saves money or adds to costs once all costs are considered. It is not at all clear
what harm would be done by deferring a decision for such a modest length of time until the
answer to the right question can be determined. | would be happy to answer any questions.

Thank you for your time.

P3
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Williamson. R S. 1990. Reagan's Federalism: His Efforts to Decentralize Govern-
ment. Lactian), MD: University Press of America.

Does Removing Certificate-of-Need
Regulations Lead to a Surge in
Health Care Spending?

ChristopherJ. Conover and Frank A. Sloan
Duke University

Abstract This study assesses the impact of cerlilicalc-of-need (CON; regulation
for hospitals on various measures of health spending per capita, hospital supply, ilit-
fusion of technology, and hospila! industry orguui/alion. Using a lime series ctuss
sectional methodology, sve estimate tlie net impact of CON policies <mcosts, snpiily,
technology diffusion, and industry urgailiKilion, conlrulling lor area cltttTactcrisiics,
(lie presence of other forms of regulation, such as hospital rate-selling, and cnmpuii
(ion. Mature CON programs arc- associated with a modest (5 (wrecnt) long term
reduction in acute care spending per capita, hut not with a .significant reduction in
total per capita spending. There isdo evidence of a.surge in Acquisiii<kmof fju'ililies or
in costs following removal of CON regulations. Mature CON programs also result
inaslight (2 percent) reduction inbed supply hut higher costs per day and per admis-
sion. along with higher hospital profits. CON regulations generally have no dctcclnMc
effect ondifTusion of various hospital-based technologies. It is doubtful that CON reg-
ulations have had much effect on quality of care, positive or negative. Such regulations
may have improved access, bul there is little empirical evidence to document this.

For more than two decades, health care cost containment has been at
the forefront of the health policy agenda. However, the approaches used
to achieve cost containment have changed. One of the first policies
adopted by states (and that for a lime was required by federal statute)
was certificate-of-need laws (CON). Such laws, which focused on hospi-
tals and nursing homes, were adopted to curb needless duplication of scr-

Thbe authors would like to acknowledge capable research assistance by Sltin Yi Chou and Marc
Spooner. This research was supported in part by ncontract ’vith the Delaware Health Plaivili'g
Commission.

Journal ofHealth Politics. Policy and Low, Vol. 23, No. 3. Jane 1998. Copyright £¢ 199B bv
Dake University Press,
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vices and consequent excess capacity. At the lime, retrospective reim-
bursement provided guaranteed reimbursementeven if facilities operated
at well below capacity. Also, given nearly complete insurance coverage
for hospitals, competition for patients occurred on anonpricc basis (Robin-
son and Luft 1987; Dranove, Shanley, and Simon 1992). The hospitals tliat
could offer the most sophisticated range of services and equipment were
most attractive lo patients and their physicians. The price of such care did
not matter, or at least it mattered much less. Competition by sendee
expansion and proliferation of new technology has been tenmed the “med-
ical arms race.” At leastin principle, CON regulations could control the
medical arms race by requiring that organizations demonstrate need for a
facility, service, or equipment before investing in them. Also, in the 1980s,
some states expanded CON regulations to control the proliferation of
ambulatory care providers that was occurring (Finkler 1985). Other per-
haps secondary objectives of CON regulations were to promote access
and lo promote quality. A less charitable view is that CON regulations
sought to establish entry barriers lo protect the income of existing pro-
viders, especially hospitals (Itldstcin 1988; Wendling and Werner 1980).

Several developments have occurred since the late 1960s and early
1970s that have lessened the popularity of CON regulations, especially
as they affect hospital care. First, other regulatory mecliunisms thought
to be more effective in cost containment have been adopted, Primary
among these is Medicare's Prospective Payment System (PI"S), but some
stales implemented various forms of regulation of hospital rates and
i*.-venue. Although PKS is still in effect, hospital rate-setting remains
in only one .stale.1.Second, there has been substantial growth in various
I urns of managed care, stimulated in part by legislation, such as selec-
tive contracting laws. Although specilic incentives differ, managed care
provides incentives for hospitals to be concerned about cost. In this
context, there is a perception thai CON regulations may not be needed
i1, much as they were previously to control hospital cost growth. As a
i,-sult of managed care plan growth as well as implementation of PPS,
demand foj inparicnt hospital care has decreased appreciably. Third,
as discussed later, a substantial amount of empirical evidence accu-
mulated by the early 1980s indicating that CON regulations were inef-
fective in cost containment. Research findings per se did not contribute
to rite demise of CON laws, but such findings probably coincided with

I. At various times, six diQectiii states hid adopted iltis nppsoaeh, with New York being the
mo-:) receilt to abandon it (on 30 June 19V6J.

experience-based impressions of policy makers and experts in the field.
Fourth, the federal law requiring states to have CON regulations expired
in 1986. Since then, fifteen states have dropped CON regulations for
hospital services; about halfof these have retained CON regulations for
nursing homes.

Policy makers in many other states have been reluctant to drop CON
laws because of a concern that removing them would lead to a surge in
health care spending, including both capital expenditures (initially, subse-
guent to removal of CON laws) followed by increased operating expenses.
Some largely anecdotal accounts of surges following removal of CON
laws were reported (Simpson 1986; Lewin-ICF 1992b). Although PPS
and managed care have changed incentives, these forces may be insuffi-
cient to offset the other inflationary factors that preceded these more
recent developments. Second, there is concern that without restraint by
CON regulations, market forces will exacerbate an existing maldistribu-
tion of facilities, thus placing ? greater burden on the disadvantaged.
Some observej-s are also worried that for-profit providers would benefit
disproportionately from remov'd of CON regulations. Some view this as
troublesome since for-prolil facilities may be less willing to provide
uncompensated care. Some studies have shown this to lie so (see refer-
ences in Kuttncr 1996), but other studies indicute that Hie contribution to
uncompensated or indigent care is about equal, whether measured in
terms of the self-pay share of-patients, the bad debt-chnrily cure sltnre
of charges, or the share of revenue accounted for by Medicaid (see Sloan’s
1988 review). Proliferation of low-volume facilities also is u concern on
the grounds that high volume is nssociated witli higher quality of caic,
at least for some procedures (Luft cl al. 1990).

Absent from these policy discussions to date has been systematic
empirical evidence of the experiences in states that have lifted CON reg-
ulations. Did asurge in spending occur? If so, for which types of facilities
and services did the surge occur? Did removal of CON regulations open
the doors to the for-prolits? Conversely, did removal of CON regulations
have beneficial effects, such as increasing price competition through pro-
moting growth of managed care, which may have been restrained previ-
ously because of CON entry barriers? Compared with other approaches
to cost containment, how well do CON regulations perform? This is an
old question, but the track Tecord for comparing alternative approaches
lo cost containment is now far longer than when most studies were con-
ducted during tire 1970sand 1980s. Furthermore, it is now possible to fol-
low the experience of states that dropped CON instead of simply com-



paring states with CON lo those that had not yet adopted it. Finally, for
the first time, a fourteen-year, continuous time series of slate per capita
health spending data has become available from lhe U.S. Health Care
Financing Administration (HCFA).2

This article provides new empirical evidence about these issues with
regard to acute care services. In focusing on acute carc sendees, we
exclude nursing Itomes, hospices, and home health care, but we do include
ambulatory surgery and visits to physicians’ offices as well as to hospi-
tals. Using a slate time series of cross-sections, we assess the effects of
lifting CON through 1993. Tlic success of CON in cost containment is
compared with other approaches. We show that mature CON programs
are associated with a modest (5 percent) long-term reduction in acute
care spending per capita, but with no significant reduction in total per
capita spending. We also found no evidence of a surge in acquisition of
facilities or in costs following removal of CON.

Our empirical specification is followed by a discussion of findings
on CON, oilier regulatory programs, competition, control variables on
expenditures on acute carc services, hospital beds, service intensity, and
profitability, diffusion of technology, and industry organization. Wc tlten
evaluate our results, compare our findings with those from previous stud-
ies, and discuss previous research on effects of CON on quality and
access. Although we do not present any new direct evidence about qual-
ity and access, these issues arc clearly germane to states’ decisions about
whether (‘ON should he retained.

Empirical Specification
Dependent Variables

Wec sjiecilied equations for the following dependent variables. To mea-
sure the effects of CON and other factors on per capita liealth spending,
we defined dependent variables for (1) total expenditures on personal
her.llh care services; (2) total acute care expenditures (defined as total
spending minus nursing and home health expenditures); (3) expenditures
on hospital care; and (4) expenditures on physicians' services per person

j. TheseJiih li-ivo not been published, but can bo obtained by tending a blank diskette to
Amin Long in lit: Health Care Financing Administration's OtTicc of National Health Statis-
tics, Office of the Actuary, Uoom K3-02-02,1505 Security Boulevard, Baltimore, MD 21244-
180:i.

for a state's resident population. We also obtained estimates of Medicare
spending per elderly enrollee, including total Medicare expenses and Pari
A and Part B expenditures.3Unpublished estimates of personal health
care expenditures by state and year in total and by component were
obtained from HCFA for 1980-1993."* We also analyzed Medicare expen-
ditures for 1980- L993. All monetarily expressed variables were deflated

by the all-items Consumer Price Index.

Dependent variables for hospital supply were beds per 1,000 state res-
idents; for service intensity, the dependent variables were expense per
adjusted (for outpatient volume) paticr.t day and per adjusted admission;
the dependent variable for hospital profits we> the ratio of total revenue
lo total expense. The revenue measure was for funds actually received by
hospitals during the fiscal year, not for hospital charges. Data for these
dependent variables for 1976-1993 came front the American Hospital
Association’s Hospital Statistics (AHA 1977-1994).

To measure the influence of CON and other factors on the variable
diffusion of technology, wc defined dependent variables for (1) the num-
ber of hospitals with open-hcart surgery units (1980-1993), (2) for hos-
pitals with organ transplant units (1980-1993), (3) for hospitals with
ambulatory surgery units (1983-1993), and (4) for all ambulator)l
surgery units, including freestanding facilities, per one million state res-
idents (1983-1993). The different time periods wc studied were dictated

3. Our figure fur lulat Medicare per elderly enrollee equals the sum of lire (ivreaipllcc esti-
mates for I'an A and Pul H. Ciiven dial not oil l'uit A eligible* receive Pair It. our figure is
slightly different from die HCFA-icjinrted slate level estimates of total spending per enrolIre
who whs eligible for cither Part A or Pari B during (he ycur. This latlci ligure will llitctuilc
based on changes in die mix of Pari Aand Pan B eligible:, so wc tought a slightly more stahle
measure Uiat can be interpreted is estimated spending for an elderly enrollee who lied enrolled
in bnlliPart A and Pert B.

4. Most readers may be aware thil these ItCPA estimates measure spending by place of ser-
vice, so our measure of Ipending per state resident is not intended 10bean accurate measure of
resource consumption by residents in Ihal stale, given that many residents may cross slate bor-
ders to seek care. HCFA Ii (lilt working on Itis development of residence-adjusted per capita
spending figures. However, even if these were available, we believe ihey would not have been
appropriate for our analysis insofar as the impact of a etate’s CON should be reflected in all
spending within its own borders, not just that of its own citizens. Given that our method in
essence measurer the influence of various factors ott year-to-year changos in per capita spend-
ing. the measure we have chosenwould be unsuitable only if there were b.tge year-to-year vari-
ations in Ihe extent of border-crossing, which seems improbable. On the other hand, we oho rec-
ognize that if CON regulations lutd the effect of driving citizens to neighboring states M seek
care, our analysis of HCFA data would not be able to delect it. Pari of out motivalion in also
analyzing Medicare spending per eligible person—which is a residence-adjusted measure of
spending—was lo see whether we go; consistent results using both plaw-of-senice end pla:e-

of-rcsidence measures of per cepila spending.
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by liala availability.5Information on the first tlirce variables came from
lire Hospital Statistics (AHA 1977-1994). Data for tlie fourth came from
the SM G Marketing Group (1984-1995). For the variable industry orga-
nization, wc defined dependent variables for the for-profit share of hos-
pital beds4for 1976-1993 based on Hospital Statistics and the HMO
enrollments as a fraction of the stale population, information taken from
the Group Health Association of America's National Directory ofilMOs

(GHAA 1977-1994). We used data for 1976-1993 in our analysis of HMO
market share.

Examining Certificate-of-Need Laws

Four binary variables represented certificate-of-necd laws: pre-CON—
the year before and the first year CON was implemented; young CON —
the first two years posiimplementation; mature CON— the remaining
yeninCON was in effect; and CON lifted— (he first three years after the
CON law whs dropped. Prc-CON was included to capture anticipatory
effects of CON. There is some empirical evidence tliat hospitals began
some capital projecls in anticipation of CON (Sloan and Sleinwald
IVKQIiJ. Once enacted, ("ON laws plausibly hud greater effects after they
hud lh-cii in place for a number of years. The variable CON lifted whs
included lo determine whether there was a surge in hospital investment
(and coiikei|ucnlly in hospital costliness) immediately after CON laws
weic dropped.

If CON laws constrain hospital investment and cost, the savings may
he offset by greater expenditures in other parts of the health care sector,
as otlmrs have argued (see e.g., Finkler 19R7). By including analysis of
die ambulatory sector and of total lieallh care expenditures, we were able
Kiexuininc this possibility.

Program age is only one aspect of CON programs that is hetero-
goiu-ous. Programs also logically differ in stringency, which reflects the
scope of coverage and the difficulty applicants have in securing certifi-
cates of need. In un alternative specification, we used aCON stringency

5.De-muse out observational unit was the state, our diffusion measures were based on counts
of the imnibct of ftcililics offering a ixmfcular sen ice. Ata lower level of segregation, it would
tri usetolin study whether additional unili opened where existing units were,or where ihe fucil-
ny wa. 11* first of its kind in ihe area.

6 Werecognize thatour results might have been somewhat differed! if we had measured the
|.f p/util rJiare esr. pefcenitgc of revenues or admissions. Our convention here is typical ofpre-
vious .unities of CON regulations asruj sate or rcgioruj data (sac Noether 1983; Limning,
hrunisey. nnd Obsfeldt 1991)

measure originally developed by Lewin-ICF (1992a).7 These measures
took account of dollar thresholds used to determine whether a project
was subject to FFON review, in terms of the scope of specific categories
of services subject to review. This produced a continuous numerical score
that Lewin-ICF used lo categorize states into three mutually exclusive
categories: 1 = limited; 2 =moderate; 3 = stringent. These categorical
scores were used in our analysis.8
Finally, for most of the observational period, states could adopt section
1122 programs at their option. Unlike CON, section 1122 allowed hospi-
tals to make unapproved in\ strnents in plant, equipment, and services,
but unless approved, there was no Medicare or Medicaid reimbursement
for the capital expenditures associated with the projects. The section
1122 variable measured the fraction of hospital revenues from Medicare
and Medicaid by slate and year, only for the years that section 1122 was

in effect in agiven state.

Hospital Rate-Setting

An explanatory variable for Medicare Prospective Payment measured
the fraction of hospital revenues covered by PPS by slate und year. The
variable accounts for the years the program was phased in (1984-19K7)
as well as the fraction of hospital revenue from Medicate by state and
year. Wc also measured the fraction of hospital revenue covered by
mandatory rate-selling programs.9 Following previous work by one of
the authors (Sloan 1981), we distinguished between young rale-setting
— the first three years of implementation— and mature rate-setting,
the remaining years that CON laws were in effect. The variables were
defined to reflect Ihe fraction of revenue covered by the program.

7. More recentdata for this measure are reported in LewinATIt (1995).

8.The Lewin-ICFmethodology was notexplained in enough detail to replicate the coi'mu-
ons scoring system. Because we had to interpolate figures for 1991 (based on reportsi figures
foe 1990 aud 1992) and extrapolate to 199) based cmother available information abnutclisogrs
in thresholds, we were able to do to more reliably with tho categorical data (whose values
tended lo be stable over lime for any given stale) than If we hud attempted to replicate ihe con-
tinuous scoring system.

9. Previous work by Sloan (1981) examined >wider range of hospital rale-retting programs,
including vohmtary and advisory programs. Both theory nnd most evidence suggest iliEtrrinda-
tory prospective rate-sening is the most effective form of hospital rate regulation (Biles.
Shruncn, and Atl'inson 1980; Morrisey, Sloxn, and Mitchell 198); Slos.i 1983; Rosko 1939).



Reimbursement

Explanatory variables were included to represent the fractions of hospi-
tal revenue that came from Medicare and from Medicaid programs,
respectively.

Price Competition

ITie HMO share— calculated by dividing HMO enrollment by resident
population on 1July of each year— was used to represent the influence
of managed care on hospital costs.l0These data were obtained from
GHAA's National Directory of HMOs.

Area Characteristics

We controlled for other factors likely to affect the dependent variables:
income per capita population (Bureau of Economic Analysis estimates);
(he ratio of general practitioners lo all physicians; the fraction of popula-
tion overage sixty-five (Bureau of (he Census); the population density
(Bureau of the Census); and the weekly wage paid to service workers
(Bureau of Labor .Statistics |BLS| 1976-1994).

Other Explanatory Variables

To capture omitted cross-sectional and intertemporal influences, we
included stale binary variables and a time trend. To conserve space, coef-
ficients and slandard errors oil the intercept, state binury variables, and
the Voluntary Effort (only included in analysis chat spanned the 1970s
but not presented because it is no longer of policy interest) are not pre-
sumed in the tables shown licre.lJ To allow us to distinguish betv-eer
short- and long-run influences on explanatory variables, we includes

1(r. Unfortunately, *nslo£Ous dwla on PPO enroliments Were not sufficiently reliable to use
in our analysis because of changes in definitions over time. HMO share is not a perfect mea-
sure oiprice compel ikkm insofuras it does no* lake into account ihe nature of plans offered (e.qg.,
group model versus independent practice association) oriheaggTessiveaessof purchasersin the
(tuirkcl, which strongly in.'tueuces ihe degree lo which HMO presence actually affects competi-
tior.and hospital co6is (Robinson 1995;Zwauziger and Melmck 1996). Despite its limitations.
HMO .iliure has been shown to be related to price (premium) levels in two different studies
(Wttolcy, Feldman, and Christianson 1995; Fctds’em and Wickuer 199J), so iu the absence of
a bi4ti:t measure, we feel justified in ating it.

1. 'fh: Voluntary Effort wus a vo.'ustaty cost-containment effort promoted by the Ameri-

can llospitcl Association to diminish support for President Carter's proposed price controls on
tios jiials. This effort began in December 1977 and lasted until about 1980 (Sloan 1983).

lagged dependent variables. The coefficient on the dependent variable is
interpretable as one minus the fraction of the gap between the actual and
the equilibrium value of the dependent variable that is closed in a year
(h). Thus, if the coefficient were .8, .2 of the gap would be closed annu-
ally. To obtain the long-run influence, the coefficient on an explanatory

variable is divided by \.

Functional Form

With the exception of the HMO share equation, all dependent variables
were expressed in natural logarithm form, as were the variables in the
other explanatory' variables category; all other explanatory variables
were entered linearly. Since there were an appreciable number of obser-
vations with no HMOs (about one hundred), we estimated the HMO

share equation in linear form.

Results
Effects of Certiflcate-of-Need Laws

CertifiL-ate-of-need laws had no effect on total personal health expendi-
tures per capita or on per capita spending on physicians’ services (Table
1). For spending on acute carc, mature CON had a negative impact that
was statistically significant at the five percent level. The long-ntn effect
of mature CON was an almost five-percent reduction in per enpita ucule
care expenditures, which includes ambulatory carc as well as hospital
expenditures. However, we were unable to detect u statistically signifi-
cant effect of removing CON on these same expenditures. Surprisingly,
in view of this finding, mature CON did not have a statistically signifi-
cant effect in reducing hospital spending, and in this regression, the coef-
ficient on the variable CON lifted has a negative sign (statistically sig-
nificant at the 10 percent level).

For Medicare expenditures, the only statistically significant CON
coefficients have positive signs. A positive sign on CON lifted suggests
asurge inPart A (i.e., hospital expenses), but the positive sign on mature
CON in the Part B regression suggests that physicians’ services may
have substituted for hospital care when the latter was coitsli dined.

On the whole, the section 1122 program seems lo have been effective
in containing costs. Negative and statistically significant coefficients
were obtained in most regressions, but strangely, not in the regression
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Table T Expenditures on Acute Care Services

Medical Spending "Pop. 'HC V'

Total Acute Hospital Physician
Spending Spending Spending Spending
cbrtihcate-op-nbbd
REGULATION
Section 1122 .012" —018* -.00) -.029"
(.005) (.(HIT) (.010) (.015)
Young CON .006 .001 «00C2 -.0001
(.006) t.007) (.010) (.015!
Mature CON -.004 -.O0P*1 -.00..; .004
(.00.1) (.004) (.006) (.009)
CON Lifted -.004 -.006" .010" .003
(.003) (.004) (.006) (.009)
HOSPITAL RATF-SE'ITING
Prospective Payment .042' .013 ,09I<* .103"
System (PPS) (.016) (.022) (.011) (.045)
Young Mandatory Prospective m.018" .016" m\061h -.065"
(.015) (.021) (.029) (.041)
Old Mandatory Prospective 011" ..017 ..022" -,027'-
(.006) (.009) (.012) (.018)
REIMBURSEMENT
Medicaid Share .059* +0821 .153* -.039
(.022) (.030) (.042) (.061)
Medicare Share -.179" .204" -.330" -.092"
(.017) (.023) (.033) (.047)
COMPETITION
HMO Market Shares .031 .011 .041 .031
(.025) (034) (.049) (.072)
Table 1 Continued
Medical Spending/Pop. (HCFA)
Total Acute Hospital Physician
Spending Spending Spending Spending
AREA CHARACTERISTICS
Income Per Capita .006 .002 .011 .O7F
(.012) (.016) (.023) (-014)
General Practitioner .061* .089* .088" .019
(.016) (.021) (.010) (.044)
All Physicians -.008 -.001 .069" 115"
(.026) (.033) (.0-16) (.067)
Elderly .065" ,100* .051 .054
(.021) (.028) (.039) (.059)
Density -.087* -.127* -.079* .003
(.016) (.021) (.030) (.045)
Service Wage .046" 045%* -.122* .218*
(.013) (.018) (.025) (.038)
OTHER
Lagged Dependent .847* .815* .712* .508*
(.022) (.026) (.030) (.016)
Time .008* .012* .016" .034*
(.002) (.002) (003) (.003)
R* .998 .997 991 .989
R*(C) .998 .997 .992 .988
F 4547 2691 1136 770
N 623 623 623 621

3Slgniftcum ot the 1percent level (iwu-Ini) test).
*»Significant at the 5 level (two-tnil tent).
‘»Significant in the 1(1percent level (two-toll te.ii).

May. 03 2004 07:40PM P6

Spending Per Medicare Eligible Age 65+

Total
Medicare Part A I’artB
-.049" -.090" .053
(.029) (.045) (.063)
.002 -.013 .041
(.029) (.045) (.064)
.029" -.008 .163°
(.017) (.027) (.038)
.032" «017 .143*
(.017) (.026) (.038)
-.254* -.401" .169
(.081) (.128) (.182)
.051 -.024 .251
(.082) (.126) (.178)
-.073" -.101" -.052
(.034) (.053) (.075)
125 .330" -.322
(.120) (.185) (.261)
.008 124 -.246
(.089) (.139) (.193)
-.178 -.330" -.420
(.137) (.208) (.295)

Spending Per Medicare Eligible Age 65+

Total
Medicare Part A PartB
-249" -.168" -51.31
(.065) (.099) (.141)
442" .521* .599"
(.084) (.129) (.183)
412" .334" 1.081*
(.128) (.397) (.272)
-.085 -.163 .207
(.112) (.172) (.243)
-.087 -.112 -.171
(.085) (.131) (.186)
101" .230% -.053
(.070) (.108) (.152)
.458* .353* .ios1
(.034) (.044) (.042)
.035* .041* .068*
(.004) (.006) (.009)
.993 .985 .970
.993 .983 .967
1259 536 275
623 623 623



for total hospital spending. The largest negative effect was for Medicare
Pari A, which was directly' affected by section 1122 controls.

Mature CON reduced bed supply by two percent (long-run effect).
However, it raised hospital expense per adjusted patient day and per
admission, and also increased hospital profitability (Table 2). Lifting
CON had no impact on any of these dependent variables, Section 1122
lowered hospital profits, but the magnitude of this effect apperrs to be
implausibly large.

Mature CON or its removal had no effecl on diffusion of technology
such as open-heart surgery units, organ transplant units, or ambulatory
surgery' units (Table 3). Availability of organ transplant units rose imme-
diately after the implementation of COis, but this result could reflect the
low number of such units in most states. Pre-CON was not included in
any of the technology regressions, and young CON was not included in
ihe regressions for ambulatory' surgery, because there were no "young"
programs during the observational periods for this analysis.

Both mature CON and CON lifted had positive influences on the for-
profit sltflj e of the hospital market (Tabic 4). If a policy objective of retain-
ing CON is to keep tint for-profit market share in check, the empirical
evidence, if anything, suggests that CON has the opposite effect.

Holding other factors constant, none of the CON variables affected
HMO market share; however, the signs on the statistically insignificant
coefficients are negative, suggesting that CON may have impeded HMO
growth. Section 1122 had significantly positive effects on lhe for-profit
share and a positive but insignificant effecl on the HMO share.

Inan alternative specification of CON, not shown, we examined whether
our findings would persist once we had accounted for differences in strin-
gency of CON across different slates. Tlte simplest way of measuring
stringency is in terms of thresholds for coverage. States with high thresh-
olds have less stringent programs insofar as fewer projects would qual-
ify for review'. We analyzed thresholds for capital and major medical
equipment separately, and found very few instances in which these had
an impact on the many measures examined. States with high capital
thresholds (i.e., with less stringent CON) had lower Part B Medicare
spending than did states with no CON.

When stringency was defined in terms of the Lewin-ICF categories
described earlier, we found that slates with limited CON had worse
results than states with no CON. Limited CON states had higher hospi-
tal spending per capita and higher Medicare Part B spending per person
over age sixty-five. For stringent CON, tlte effect on hospital spending

was not observed. However, in these states too, Pait B spending was
comparatively high.

Hospital Rate-Setting

Young state hospital rate-setting programs reduced the rate of growth in
hospital expenditures overall, and thereby lowered growth rates in both
acute care spending and total spending on personal health carc services
as well (Table 1). The magnitude, of effects was lower for the mature pro-
grams. There were no statistically significant effects on expenditures for
physicians’ services. For Medicare, the mature programs had a stronger
effect on hospital spending and on total spending. State rate-setting had
no statistically significant effects on hospital bed supply, intensity, hos-
pital profitability (Table 2), or cn diffusion of technology with the excep-
tion of organ transplant units (Table 3).

Although PPS reduced Medicare expenditures through its effect on
Pari A expenditures, it seems to have had a positive effect on spending
overall. These effects are not attributable lo a secular trend in expendi-
tures since we included a time trend as a separate explanatory variable.
In contrast to state hospital rate-setting, PPS was negatively related to
expense per adjusted admission, to expense per patient day, and to for-
profit hospital market share, hut was positively related to the HMO mar-
ket share (Table 4).

Price Competition

Holding other factors constant, the HMO market share was associated
with lower hospital bed supply, lower expense per adjusted admission,
and lower diffusion of open-heart surgery units, but with greater diffu-
sion of organ transplant units. For expenditures, only the effect of HMO
share on Part A expenditures is negative and statistically significant at
the 10 percent level or better. We split the sample between the periods
1988 and before and 1989 and after (results not presented). The negative
effects of HMO share on Part A Medicare, on diffusion of open heart
units, and on the number of hospital beds were statistically significant for
the earlier but not for the later period. The HMO coefficient on profit was
negative and statistically significant atthe 10 percent level for the earlier
period, but was insignificant for the latter.
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Table 2 Hospital Beds, "Intensity/ and Profitability

CERT1FICATE-QF-NEED
REGULATION
Section 1122
Prc-CON
Young OON
Malum CON
OON Lifted
JKJINPriAUtATIi-SrnTINO
I>nc.|x-clive Payment
System (I’'PS)
Young. Mandatory Prospective

Old Mandatory Prospective

Itlit vtllUU.SF.MFNT
Medicaid Slime

Muoiearu Siiurc

coMPtnnioN
HMO Market Slimes

AliliA CHARACTERISTICS
Income Per Capita

Cltriirrfl Practitioner

AH Physicians

Fid;: rly

Beds per
1,000
Population

-.0904
1.008)
-.002
(.006)
-.007
(.006)
-.008=
(.004)
.002
(.005)

-.095-
(.025)
=.005
(.018)
.006
(.010)

(.097)
.003
(.023)

-.111%
(.041)

-.0447
(.018)
.042b
(.0(7)
2151
(.029)
.100*
(.026)

Intensity

Expense per  Expense per
Adjusted Adjusted Hospital
Patient Day Admission Profits

-.007 -.002 -272b
(.012) (.009) (.130)
.007 .003 263
(.009) (007) (.101)
.006 .007 256*
C-0DS) (.006) (.093)
011+ .010= ,153b
(.096) (.005) (.069)
-.001 .004 018
(.008) (.006) (.085)
-.125- --Jos" -.395
(.035) (.027) (.400)
027 .038; -.130
(.026) (.020) (.382)
-1)03 .005 157
(.014) (.011) (.173)
08F 176= -.689
(.053) (.041) (61.1)
471 .049- 2.020-
(.034) (.026) (.388)
-.003 -.186* -.897*
(.054) (045) (-604)
021 .004 -.019
(.025) (.019) (.306)
032 026 -.062
(.024) (.019) (.290)
-.002 .097* - 1.096b
(.044) (.033) (.469)
-.019 -.0701 -,268
(.036) (.028) (414)

Table 2 Continued
Intensity

Beds per Expenseper Expense per
1,000 Adjusted Adjusted Hospital
Population Patient Day Admission Profits

Density -.02*- -.005 .066* -.125
(.020) (.029) (.022) (.312)
Service Wage -.032= 124+ .032= 1.175*
(.020) (.028) (.022) (.320)
OTHER
Lagged Dependent .616* .803* .801* .318*
(.021) (.023) (.021) (033)
Time -.007* .009* .006* .075
(.001) (.002) (.001) (017)
R2 .986 .986 .990 .621
RJC) .985 .984 .989 .586
F 818 802 1178 18
N 863 863 863 818

“ Significant atlltc 1 percent level (Iwo-tnil lest).
b Significant at die j x; kciu level (two-tall tail).
*Significant at the 111percent level (nvo-lail test).

Discussion

Tlie major findings about CON can be summarized as follows: lirxl, we
found no surge in expenditures afler CON was lifted; second, despite asta-
tistically signilicatil reduction by malure programs on acute spending per
capita, there was no corresponding reduction in total per capita spending
(apparently due to offsetting expenditures on nonhospital services).

Empirical analysis of CON is an old topic. What is new or relatively
new about our analysis is the research on the effects of lifting CON, the
broad range of cost-related outcomes of CON studied, and Ihe analysis
of CON and other factors on a recently released data base of personal
health care expenditures and their components. Particularly given the
long history of empirical analysis of CON, it is important to review our
evidence in the context of past research. A scorecard of previous studies
of the effects of CON is shown in Table 5. Overall, the record for CON
as a cost-containment mechanism appears to be mixed at best. If any-
thing, our results provide slight optimism for CON’s cost-comaining
potential relative to some other studies.

To date, only one other study has used the HCFA per capita spending
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Table 3 Diffusion of Technology

CERTJFfCATE-OF-NEED
REGULATION

Section 1122

Young CON

Mature CON

CON lifted

HOSPITAL RATE-SETTING

Prospective Payment
System (PPS)

Young Mandatory Prospective

0Jd Mandatory Prospective

RKIMtUIRSKMENT
Mo titiiid Share

Mviliiain' Simrc

(OiriPinrmoN

HMO Market Shares

AIWA CHARACTERISTICS
Ineuix- Per Capita

General Practitioner
All iMiysieians
I-kkiif

Dttistt)

Scr-ics Wage

Open Heart
Units/
Million

-.069=
(.046)
-.005
(.046)
-.009
(.027)
022
(027)

405+
(.140)
-.082
(-128)
-.031
(.054)

181
(190)
.334*
(.146)

-.4951]

(.228)

044
(.101)
.339*
(.133)
299=
(-197)

-.023

(174)

-.117

(.133)
.060
(.113)

Organ
Transplant
Units/Million

-.084
(.128)
.235=
(.141)
-.071
(.078)
.019
(.074)

-.278
(.407)
-1.427*
(.345)
.050
(-146)

—122%*

(.556)
669
(418)

2.351%
(.645)

144
(.300)
era
(.469)
236
(-615)
416
(.560)
-.253
(.416)
-.755%
(.345)

Hospital- Thbtal
Eased Units,1 Units/
Million Million
.001 .005
(.022) (.025)
O O
.007 .012
(015) (.017)
.007 .021
(.012) (.013)
.206' .155=
(.073) (.081)
.009 .085
(.095) (.106)
.022 .034
(.028) (.031)
-.063 -.003
(.102) (.113)
-.022 .023
(.095) (105)
-.051) .149
(.118) (-128)
-J36* -.113=
(.056) (.062)
.025 -.109
(.078) (.087)
-.043 -.025
(.099) (.109)
=88 -.001
(.099) (.108)
-.2J6* .066
(.070) (.076)
.04! .080
(.059) (-065)

Table 3 Continued

Open Heart Organ Hospital- Total
Units/ Transplant based Units/ Units/
Million Units (Million Million Million
OTHER
Lagged Dependent .543* .409* ATT* .639*
(.036) (.039) <.04-3) (.038)
Time .006 .036* -.012* .00001
(.006) (.017) (.003) (.003)
RJ .931 .750 .988 .981
RJC) .922 716 .986 .979
F ' 112 22 532 337
N 617 541 479 479

*Significant at the t percent level (twa-Uil lest).
»Significant et tlicj percent level (two-tail test),
*Significant at the 10 percent level (two-teil test).

data to assess the impact of CON. Examining data through 1982, ban-
ning, Morrisey, and Ohsfeldl (1991) found that after controlling for the
fact that per capita spending was significantly dtlfercnt in stales wliicli
adopted CON early, CON was associalcd with a 7.0.6 percent increase in
hospital spending and a nine percent increase in mending on other health
care. The net impact was a 13.6 percent increase in per capita spending
on personal health care services. Using data derived from the mutual
Hospital Statistics on per capita hospital spending through 1991) (AHA
1977-1994) and a method that accounted for endogeneity of CON,
Anfel, Ohsfeldt, and Becker (1995) reported (hat CON had no impact on
this fonn of spending, although they found that section 1122 reduced
hospital spending. Without controlling for the endogeneity of CON, the
coefficient on the CON variable was negative but very small, with a
t-ratio of -.47. Taking account of endogeneity, the coefficient on CON
became positive and statistically significant at the 10 percent level. R is
noteworthy that explicitly accounting for CON'’s endogeneity made it
appear to perform less well. Salkever and Bice (L976) found no impact of
CON on total hospital operating costs per capita. Likewise, an earlier
study by the Federal Trade Commission found that CON had no impact
on hospital costs, but also found that section 1122 had a negative influ-
ence (Sherman 1988). By contrast, in our study, neither mature CON nor
section 1122 had an impact on this type of expenditure, although both
were associated with lower growth in acute care spending.
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Table 4 _ Industry Organization

For-Profit Share o f Beds

CtRTTFICATE-OF-NEED
REGULATION
Section 1J22 21b
(101)
Pre-CON 121
(.115)
Young CON 149
(.108)
M ilure CON 0=
COM)
(mON Lifted 1301°
(059)
HOSPITAL RAI'li-SETTING
f'io.s|welive Payment System (PPS) -ficx
. ) ) (+364)
Suing Mandmojy Pro.specijve 369
(.578)
Old Mandatory Prospective -195
1.157)
HIIJMJil.rR.SE.MEN7
M. ilicaid Share 329
] (.420)
Medicare Share B1g
(.320)
COMPETITION
IIMO Markci Shares 2565
(.589)
AREA CHARACTERISTICS’
Ini .mi;: Per Capita 289
(243)
Gjociil) Practitioner 751-
(.263)
Atl Physicians 016
(.370)
EJderty _684
(.352)
ITci.siiy 003
(-248)
Serein Wage 700*
(.294)

HMO Market Share

436
(.364)
-.279
(-312)
-.176
(.285)
-.155
(:213)
-335
(.234)

1.357
(1.154)
971
(.875)
341
(.444)

938
(1.575)
3.837*
(1.008)

=)
(-)

.0001*
(.0001)
-.075*
(.024)
-1.247*
(311)
.035%
(.053)
-.0002
(.0006)
.012*
(.004)

Table4 Continued

For-Profit Share Df Beds HMO Market Share

OTHER

Lagged Dependent .585* .879*

(.039) (-019)
Time .016 .038

(.013) (.028)
R* .961 .976
RJXC) .955 .974
F 154 463
N 456 815

1Significant el the | percent level (tivo-till leal).
bSignificant at the 5 percent level (two-tail lest).
r Significant at the 10 percent level (rwo-ui) test).

In our analysis, adoption of CON was certainly exogenous, but elimi-
nating CON may have been endogenous; iltal is, it was more likely (0
have occurred in slates where legislatures perceived that cosl increases
were under control without relying on CON. To ascertain whether this
was so, we specified CON lifted and the lagged dependent variable as
endogenous variables. Instrumental variables excluded from the main
equations were the Blue Cross-Blue Shield market share; share of gov-
ernment hospital beds; population; and values of these variables lagged
one year. CON lifted, specified us a endogenous variable, had cither no
effect or a more negniivc impact on cost Ilian when the variable was
assumed to be exogenous. If the above argument held, one would have
expected CON1lifted to hove had a more positive effecl oil cost when
CON lifted was specified to be endogenous.

Further, in analysis not presented, we used it method developed by
Htatanaka (1974) lo correct for autocorrcluted error terms in a pooled
time series cross-section. We found some autocorrelation, both negative
and positive, but the correction had only minor effects on ourre: *

Two newer studies by Lewin-ICF (Lewin-ICF and Alpha Center ii»9l;
Lewin-ICF 1992a) took, account of differences in CON stringency and
found that CON had a negative impact on hospital costs. This evidence
conflicts with ours, since, after accounting for stringency, we did not find
that CON had a greater cost-constraining influence. On balance, we believe-
our results merit more confidence since we controlled for many more

influences other than CON.
We found that mature CON reduced hospital bed supply per capita



®" ej i 4Pil2egi.tylics of the Impact of CON on Hospital Costs

. Number of Studies Showing:
Mejor Impact Decrease  No Effect  Increase
Health Spending

Spending per capita 0 0 1
Hospital expenses per resident 0 3 2
Total hospital costs 2 1
Supply/Uiilizttion
Hospital capital expenditures 2 5 2
Hospital bed supply 2 |
Admissions per 1,000 0 0
intensity
Coal per patient day 2 J fh
Average length of stay 0 2 o
Cost per admission 0 2 6
ktiVMHirce Mix
Assets per bed 0 3 1
bailor use per lied 0 t 1
Mathet .Structure
Rir-jirotil share of Ixids t 3 1
I'iddie share of beds | 6 0

population, bill could dulcet no increase in bed supply following removal
of CON. Hie magnitude- of the reduction we detected whs small— two
pcivenl from mature CON. Using an estimate from Gimburg and Koretz
(1983) Ilimt a | percent reduction in bed supply results in a A percent
decline in admissions (the predicted reduction in admissions), the 2 per-
cent reduction in supply translates into less than a | percent reduction in
admissions. |:or this reason, it may not be surprising that we show only a
minor (statistically insignificant) decline in hospital spending.
One of the earliest studies of CON found that CON reduced hospital
bed supply, but also led to increased investment per bed (Salkever and
Bice 1976,1979). Tlte result was no net saving on capital expenditures
overall—simply a diversion of spending away front beds into other types
or capital equipment that, due to less precise standards forjudging need,
was less well controlled. Sloan and Steinwald (1980b) also found a com-
pensatory response to CON regulation, but it toot the form of higher
spending on labor rather lhan greater investment in other forms of capital.
Smce then, most studies have found that CON had no detectable impact

on hospital bed supply (Eastaugh 1982; Ashby 1984; Lewin-VH11995) or
on hospital capital spending (PAI-US 1980; Eastaugh 1982; Begley, Schoe-
man, and Traxlcr 1982; Ashby 1984; Wedig, Hassan, and Sloan 1989), In
fact, only two studies since the landmark study by Salkever and Bice
(1976) found evidence that CON reduces bed supply (Joskow 1980; Beg-
ley, Schoeman, and TYaxler 1982). Whether the true effect of CON is
slightly negative or not, there are certainly better ways to control hospital
bed supply, in particular by promoting HM O growth. The effect of HMO
sliare on bed supply in our analysis was over ten times that of matureCON.

We found that mature CON increased cost per adjusted patient day and
per admission. The mechanism is presumably that cost-increasing invest-
ments are unconstrained or, as Sloan and Steinwald found, there is acom-
pensatory' response in use of labor, and as a consequence there is an
increase in opeiating costs. Many previous studies have reported results
consistent with ours (Salkever and Bice 1979; Sloan and Steinwald 1980e;
Sloan 1981; Farley and Kelly 1985; Noether 1988; Anderson el al. 1989;
Lewin-ICF and Alpha Center 1991; and Antcl, Ohsfeldl, and Bccker
1995), Fewer have found no impact (Sloan 1983; Lewin-VHI J995).

In this study, the now-dcfunet section 1122 program had no effect on
either cost measure, a result consistenr with Alltel, Ohsfeldl, and Becker
1995; however, Noether (1988) reported that section 1122 reduced cost
per admission by seven percent.

We reviewed eight previous studies' that examined the impuct of CON
on diffusion of technology. In nearly seventy separate tests of the relation-
ship between CON and the rate or extent of diffusion contained in these
studies, only about one-third found that CON retards diffusion; a few, like
our result for organ transplant units, found that CON accelerates diffusion,
but the majority found no effect in either direction. None dealt with ambu-
latory surgery" units; we found that CON had no effect on their diffusion.

Taken at face value, these studies suggest that CON appears lo have
slowed diffusion of the following technologies: hospital-based cardiac
catheterization units, CAT-scan units, and MRI units (Lewin-ICF and
Alpha Center 1991); open-heart surgery' units (Russell 1979; Lewin-JCF
and Alpha Center J99I); hip arthroplasty and morbid obesity surgery
(Sloan ct al. 1986); cobalt therapy (Russell 1979); and nonhospital-based
renal dialysis (Ford and Kaserman 1993).

Yet, for the following reasons, even these favorable findings do not
provide unambiguous support for llte view that CON retards diffusion of
expensive technologies. First, there are conflicting results. For example,
although Lewin-ICF (1992a and Lewin-ICF and Alpha Center 1991)



found that CON reduced diffusion of MRIs, Teplensky et al. (1995)
reported that more stringent CON policies caused an increase in diffu-
sion of such units. Second, some results are counterintuitive. For exam-
ple, Sloan cl al. (1986) reported that CON had no impact on diffusion of
coronary bypass graft surgery (CABG) units, a result consistent with the
findings reported here. However, the same analysis showed that CON
slowed diffusion of hip arthroplasty and norbid obesity surgery. The lat-
ter procedures were not subject to CON review, whereas CABG is sub-
ject to review in the vast majority of stales with CON. Further, explicit
guidelines for review had been developed by the agency responsible for
feleral oversight of state COM programs. No such guidelines existed for
Ihe other types of surgery.

There has been comparatively little research on the effect of CON on
market structure. Concerns have been expressed that, absent CON, there
will lie a flood of for-profil entrants. However, the limited empirical evi-
dence suggests no differential effecl of CON on for-profit hospitals (Sloan
and Steinwald 1980b). Using a time series of stale cross-sections, Wedig,
llitssiin, and Sloan (1989) showed that the for-profil market share was
unrelated to CON. in tlte current study, wc found that mature CON stim-
ulated growth of the (or-prolit ho.spitnl market share, and holding other
factors constant, that the share was higher during the immediate period
alter CON wits lifted. Rather than confirming the fears of those who
favor retaining CON, our result for CON lifted could reflect a spillover
from mature CON. This explanation seems especially likely, given the
result for mature CON.

Ourtinding that CON had negative, albeit insignificant effects on HMO
ntiiikei penetration could reflect endogeneity, although this should have
Iwen handled hy our fixcd-effects anal/sis. Thai is, stales with low HMO
market shares may be reluctant to lift CON. We examined HMO market
shares in the year that sratcs lifted CON. They inged from a high of 24.0
percent for California to lows of 1 percent or less for Idaho, New Mexico,
South Dakota, and Wyoming. Preferred provider organization (PPO) pen-
etration was also very low in these states (unpublished data from the
American Medical Care and Review Association). Clearly, these states had
something other than tlic presence of high HMO or PPO penetration in
mind when they dropped CON. fn many of the states that lifted CON, the
HMO market share was below the national mean. In all of the states, there
has f«een appreciable growth in managed care since they dropped CON.

Unlike research m many areas of health policy, research into CON

effects on acute care costs provides a rather clear answer. CON lias not
succeeded in cost containment. Other cost-containment programs appear
to work better, but even they appear to have lost their effectiveness as
they matured. Certainly, from the regression results presented here and
from the descriptive evidence wc analyzed but have not reported, there is
no reason to fear an expenditure surge after PON laws were lifted. But
might CON laws be retained for other reasonst

Might CON improve quality of care? It might do this in at least two
ways—first, by assuring adequate patient volume and second, by deny-
ing entry to facilities that lack the capacity to deliver high-quality care.
There is substantial evidence for one aspect of the former, but no “hard”
information on the latter.

Luft er al. (1990) compiled anextensive review of the literature on the
volume-outcome relationship that we supplemented with our own review
of research published in the 1990s. More than one hundred studies have
examined the relationship between hospital volume and outcomes, either
mortality or complication rates (e.g., infection rates, rates of reopera-
tion), excessive lengths of stay, or other indicators of patient health sta-
tus. Although the underlying mechanism is not understood, most studies
show higher rates of good outcomes in higher volume facilities. By con-
trast, there arc far fewer xludies of the relationship between physician
volume and outcomes, and for reasons that arc also nol well understood,
the link between volume and outcomes is less clear.

If the relationship hetwecn hospital volume and outcomes is accepted
as valid, the question remains whether or not CON increases volume.
Only one study has assessed llic effect of CON on outcomes directly.
Analyzing data from nearly 1,000 hospitals, Shortell and Hughes (1988)
found Ihai states with more stringent CON policies or more stringent
hospital rate-setting experienced higher mortality rates. Although this
analysis would suggest that lifting CON may result in favorable effects
on mortality, such an inference would be having it both ways. Given that
there appears to be no surge in costs following removal of CON, nor much
if any effect of mature or stringent CON on hospital costs, nor much if
any effect on diffusion of technology, why CON should have an adverse
impact on mortality defies explanation.

Finally, there is the potential impact of CON on access. The 1974
National Health Planning and Resources Development Act, which man-
dated (hat states have CON, contained several provisions designed to
promote belter access to care. For example, consumer members were



required to outnumber provider members on local planningboards (Sloan
1988). Also, any Health Systems Agency plan that failed to address needs
of low-income persons was subject to challenge at a public bearing.

There is a paucity of empirical studies of effects of CON on access to
acute care services. One study conducted in Florida reported that a hos-
pital’s success in obtaining CON approval was consistently related lo the
amount of indigent care that it provided (Campbell and Foumier 1993).
A study of California hospitals found evidence consistent with the hypo-
thesis that hospital regulators reward large uncompensated care pro-
viders with profitable CON licenses, although no CON variables were
actually used in estimating the amount of uncompensated care given by
providers (Campbell and Ahem 1993).

Even though this information is suggestive, it is difficult to use it as a
basis for continuing to support CON. First, it only applies to two states.
Second, there must bs more efficient ways to promote access than con-
ferring monopoly franchises on facilities. Efforts to promote access are
likely lo be mure produclive if they arc focused on primary care pro-
viders. 1-uek of adequate and timely primary’ carc has been found to lead
in a significant number of avoidable hospitalizations (Billings ct al. 1993)

Earlier studies were more favorable than ours to olher regulatory pm-
llimns such as PPS and state hospital rate-selling relative to CON. Itis
not that CON has become more effective, hut rather that the other pro-
grams lrccame worse performers in terms of cost containment as the pro-
vider community Irccame more familiar with them.

Conclusion

Ota empirical analysis of effects of CON on costs revealed that, at best,
CON has had a modest cost-containing influence on hospital and other
ui.aitc care services. We found no evidence for a surge in acquisition of
new facilities or in costs following removal of CON. Stales that lifted
CON did not experience a rise in spending on hospital and physicians’
sen ices relative to those that retained it. The conclusion of lack of surge
even holds for facilities such as ambulatory' surgery units that have expe-
rienced substantial growth in recent years. It is doubtful that CON has
had much of a positive or negative influence on quality of care. CON
may have improved access, but the empirical evidence for this is quite

meager.
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Senator Fred Dyson
Alaska State Senate

RE: House Bill 511

Honorable Senator Dyson,

I am writing this letter in order to express my opposition to House Bill 511 “Certificate of
Need”. | believe that this bill will restrict access to care for Alaskans and negatively
affect the quality o fcare delivered in our state.

The small business entrepreneur and free enterprise is the backbone ofour country.
Competition is what drives our market and fosters lower prices. | believe that the
proposed legislation limits the abilities o fthe previous mentioned and fosters monopolies
for major health carc institutions. | believe that this will not save healthcare dollars but
mandate higher charges because o f the lack o f competition.

Furthermore, | believe that HB511 will restrict access to care and new technologies. As a
patient, quality care, utilization o fthe most recent and useful technologies, and

reasonable cost are important issues. Competition in all o f these areas drives the
proriders ofthe services to excel and promotes change. These are good things, which are
restricted with the proposed “Certificate of Need” legislation in HB511. It is not in the
best interest o fhealthcare consumers. Truly, this should be the goal o fthis legislation.

I am adamantly against HB511 and respectfully request that you consider these issues
when reviewing HB511.

Shawna Hill Wilson
Family Nurse Practitioner
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Certificate of Need, CON, was Federally mandated in 1974 in an attempt to control health care
costs in the US. Since its inception, many studies have been undertaken to assess the effect of
this legislation on the cost of health care. None of the studies have shown that CON controls
cost What has been shown is that CON reduces competition. In separate studies, economists
Mark Pauly and Frank Sloan found that physician prices are higher where hospital beds and
nursing resources are limited. William Custer found that, where hospitals are more competitive,

physician prices are lower.
Restraint of trade and monopolies are illegal in the state of Alaska.

AS 4550562 combinations in restraint of trade are unlawful”
AS 45.50.564 “..monopolies and attempted monopolies are unlawful

The Alaska Supreme Court has held that the right to engage in economic endeavors is “an
important right” under the Alaska Constitution’s equal protection clause; and, the court must _
closely scrutinize legislative enactments, which interfere with that right. V.

fidenesbEryComisam

House bill 511 prevents competition and creates a monopoly. This monopoly distorts the market
in health care just as monopolies distort the market in other areas. Multiple studies have been
conducted to assess the effect of CON on the market. Some of these are discussed below.

Commissioned by the State of Michigan, the Center for Health Policy, Law and Management
produced a report based on a five-month study to evaluate the Certificate o f Need Program in
Michigan. Christopher Conover, PhD served as principal investigator and Frank Sloan PhD
served as a consultant. Both are nationally recognized experts in this filed.

In their findings, they recognize the sweeping changes that are continuing to occur both in the
evolution of medical technology as well as in health care delivery and financing. They believe
that the strong market forces being ushered in by these changes offer considerable potential for
curbing costs. Their study concludes that “With its roots in the rapidly disappearing cost-based,
third party reimbursement mechanisms o f the past, CON is becoming clearly less relevant as a
cost containment mechanism. Primary justification for CON, therefore, must rest on its ability to

improve or maintain quality and /or access to care.”

They also found that upon reviewing a large body of national and Michigan-specific material
regarding acute care CON, including an analysis of what happened in states that dropped acute

care CON that:
“  “There is little evidence that CON results in a reduction in costs and some

evidence to suggest the opposite;
< Removal of CON does not consistently lead to a “surge” in either acquisition of

new facilities or medical expenditures;”
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In January of 1999, the State of Washington authorized ajoint legislative audit and review
committee study of the effects of Certificate of Need The main purpose of Washington’s CON
program was to “... restrain health care costs by regulating the supply of services and
facilities...” The findings of the study were based on an analysis of other states’ experiences and
by informed views o f individuals and organizations in Washington’s health system.

“COST

The study found strong evidence that CON is not an effective mechanism for controlling
overall health care spending. In addition, CON has not been very effective in controlling
hospital costs. The study also found that CON has restricted the supply of some specific
services and that the repeal of CON has been associated with supply surges in some states.
The study found no convincing evidence that CON programs restrict the growth of managed

,care.”

“QUALITY
Evidence about the effect of CON on quality is inconclusive. The evidence is weak

regarding the ability of CON to improve quality by concentrating volume of specialized
services....”

“ACCESS
Conflicting evidence was found regarding the effect of CON or its repeal on access to health

services. Tnsome instances, CON has been used to protect existing facilities in inner city
areas or to prompt providers to locate in those areas. In other instances, CON appears to
restrict access by preventing the development of new facilities”

“RURAL CARE
Weak and conflicting evidence was found regarding the effect of CON on access to services

in rural areas. One analysis showed that CON did not affect the development of rural networks.
Repeal of CON appears to have had no effect in some states, while at least one state has
experienced some disruption of rural health care after repeal.”

A summer o f2002 article entitled The Competitive Revolution appearing in Health and
Medicine, authored by H.E. Freeh, a professor o feconomics at the University of California at
Santa Barbara, discusses, in depth, the changes which have occurred in health care delivery and
reimbursement in the recent past. In this article he discusses the issues that gave riseto CON,
which had been instituted in several states and then mandated by C ?gress for all states in 1974.
The reason given for instituting CON was to save costs. However, as stated in his article, the
underlying reason was to avoid competition. Studies done by many states have shown that the
cost savings anticipated by CON regulation have not been realized. Most states have now done
away with CON because these regulations have been widely shown to be ineffective in
controlling costs. Freeh cautions that .. the immediate challenge is to protect the competitive
revolution in health plans and health care” and that “...the biggest current threats come from
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state mandates.” He also states “...any new legislation should reduce competition as little as
possible.”

In summary,

CON was introduced to reduce health care costs

The effect of CON has been to restrict competition in health care

Competition, where it exists, has been shown to reduce cost and improve quality of
service.

This bill, as all other CON bills in other states, will not have the desired effect of
reducing cost

Alaska is a state that prides itselfon an entrepreneurial spirit. This state promotes
economic grc'vth. This state has had a major problem with access to good quality health
care facilities and providers. This bill will further enable the monopolies, which exist in
this state; it will reduce competition and thus quality will decline and costs will rise and
entrepreneurs in medicine will be driven out of the state.
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Senator Fred Dyson, Chairman
Health, Education & Sodal Services Committee

Alaska State Legislature
State Capita] (MS 3100)
Juneau, AK 99801-1182

Re: HB$11

Dear Senator Dyson:

Thank you for giving me the opportunity to testify regarding HB 511 cn Monday. May 3,2004.
Please consider this letter as a supplementto my testimony.

As you know, | represent The Lcrd’s Ranch, a non-profit organization located in Warm Springs,
Arkansas, and Arkansas Counseling, Inc. My clients have also formed Alaska. Counseling, Inc.
and Alaska Rehabilitation, LLC (hereinafter "clients”) to provide counseling services to children
in the State of Alaska. My client:) are presently attempting to construct a 30-bed residential
psychiatric treatment center for childven in the Kenai area.

and Somal Serwces would consider four (4) factors in determmlng whether a reS|dent|aI
psychiatric treatment center would be grandfathered under HB 511 and not be required to obtain

a Certificate of Need (hereinafter “CON"). These factors are:

1)  Construction on the center has started:
2) Fully completed architectuival plans;

3) A building permit has been issued; and
4) The construction could be completed within two (2) years after breaking ground,

OH IM Wd 1SibO OHM b002-SO0-AUW

20 'd 31.08 882 106 'ON XUH



Senator Dyson
HB5il

May 4,2004
Page 2 0f2

Unfortunately, my clients would not qualify under these four standards and would be required to
miss this year’s construction season in order to apply for a CON. Our problem is that the
Governor would probably sign HB 511 in the middle ofJune, 2004. Section 9 of the Bill would
make it effective immediately upon the Governor’s signature. We would probably not be able to
break ground by June 2004 because of the delay in acquiring the property from the City of
Kenai. We arc hopfftii that we will be able to break ground in the latter part of July or early

August,

We therefore request that Section 9 ofHB 511 be amended to make the effective date October 1,
2004. This amendment would allow my clients to go forward with the construction of the
facility this year if possible. On the other hand, if they were not able to break ground and begin

construction by October 2004, my clients then would be willing to apply for dr CON with the
Department In that event, there should be sufficient time to complete the CON process before

the next construction season.

I would appreciate your support in considering such an amendment. Thank you for your

consideration.

Very truly yours,

Blaine D. Gilman

BDG;trf
cc: Client
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Certificate of Need, CON, was Federally mandated in 1974 in an attempt to control health care
costs in the US. Since its inception, many studies have been undertaken to assess the effect of
this legislation on the cost of health care. None of the studies have shown that CON controls
cost. What has been shown is that CON reduces competition. In separate studies, economists
Mark Pauly and Frank Sloan found that physician prices are higher where hospital beds and
nursing resources are limited. William Custer found that, where hospitals are more competitive,

physician prices are lower.
Restraint of trade and monopolies are illegal in the state of Alaska.

AS 4550.562 “..combinations in restraint of trade are unlawful”
AS 4550564 “..monopolies and attempted monopolies are unlawful

The Alaska Supreme Court has held that the right to engage in economic endeavors is “an
important right” under the Alaska Constitution’s equal protection clause; and, the court must
closely scrutinize legislative enactments, which interfere with that right. (Matson v. Commercial

fisheries Entry Commission, 785 P.2d J200,1205, Alaska 1990)

House bill 511 prevents competition and creates a monopoly. This monopoly distorts the market
in health care just as monopolies distort the market in ether areas. Multiple studies have been
conducted to assess the effect of CON on the market. Some of these are discussed below.

Commissioned by the State of Michigan, the Center for Health Policy, Law and Management
produced a report based on a five-month study to evaluate the Certificate of Need Program in
Michigan. Christopher Conover, PhD served as principal investigator and Frank Sloan PhD
served as a consultant. Both are nationally recognized expert in this filed.

In their findings, they recognize the sweeping changes that are continuing to occur both in the
evolution of medical technology as well as in health care delivery and financing. They believe
that the strong market forces being ushered in by these changes offer considerable potential for
curbing costs. Their study concludes that “With its roots in the rapidly disappearing cost-based,
third party reimbursement mechanisms of the past, CON is becoming clearly less relevant as a
cost containment mechanism. Primary justification for CON, therefore, must rest on its ability to

improve or maintain quality and /or access to care.”

They also found that upon reviewing a large body of national and Michigan-specific material
regarding acute care CON, including an analysis of what happened in states that dropped acute

care CON that:
e “There is little evidence that CON results in a leduction in costs and some

evidence to suggest the opposite;
e Removal of CON does not consistently lead to a “surge” in either acquisition of

new facilities or medical expenditures;”



In January of 1999, the State of Washington authorized ajoint legislative audit and review
committee study of the effects of Certificate of Need. The main purposes of Washington’s CON
program was to restrain health care costs by regulating the supply of services and
facilities...” The findings of the study were based on an analysis of other states’ experiences and
by informed views of individuals and organizations in Washington’s health system.

“COST
The study found strong evidence that CON is not an effective mechanism for controlling

overall health care spending. In addition, CON has not been very effective in controlling
hospital costs. The study also found that CON has restricted the supply of some specific
servic and that the repeal of CON has been associated with supply surges in some states.
The study found no convincing evidence that CON programs restrict the growth of managed

care.”

“QUALITY
Evidence about the effect of CON on quality is inconclusive. The evidence is weak

regarding the ability of CON to improve quality by concentrating volume of specialized

services....”

“ACCESS
Conflicting evidence was found regarding the effect of CON or its repeal on access to health

services. In some instances, CON has been used to protect existing facilities in inner city
areas or to prompt providers to locate in those areas. In other instances, CON appears to
restrict access by preventing the development of new facilities”

“RURAL CARE
Weak and conflicting evidence was found regarding the effect of CON on access to services

in rural areas. One analysis showed that CON did not affect the development of rural networks.
Repeal of CON appears to have had no effect in some states, while at least one state has
experienced some disruption of rural health care after repeal.”

A summer of 2002 article entitled The Competitive Revolution appearing in Health and
Medicine, authored by H.E. Freeh, a professor of economics at the University of California at
Santa Barbara, discusses, in depth, the changes which have occurred in health care delivery and
reimbursement in the recent past. In this article he discusses the issues that gave rise to CON,
which had been instituted in several states and then mandated by Congress for all states in 1974.
The reason given for instituting CON was to save costs. However, as stated in his article, the
underlying reason was to avoid competition. Studies done by many states have shown that the
cost savings anticipated by CON regulation have not been realized. Most states have now done
away with CON because these regulations have been widely shown to be ineffective in
controlling costs. Freeh cautions that “...the immediate challenge is to protect the competitive
revolution in health plans and health care” and that “...the biggest current threats come from



state mandates.” He also states “...any new legislation should reduce competition as little as
possible.”

In summary,

CON was introduced to reduce health care costs

The effect of CON has been to restrict competition in health care

Competition, where it exists, has been shown to reduce cost and improve quality of
service.

This bill, as ali other CON bills in other states, will not have the desired effect of
reducing cost.

Alaska is a state that prides itself on an entrepreneurial spirit. This state promotes
economic growth. This state has had a major problem with access to good quality health
care facilities and providers. This bill will further enable the monopolies, which exist in
this state; it will reduce competition and thus quality will decline and costs will rise and
will entrepreneurs in medicine will be driven out of the state.
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May 5,2004

Re: HB 511
Dear Senators:

Passage of HB 511 would represent poor public policy by further
enhancement of presen’ health care monopolies. As it stands now—certificate
of need review is at a $1,000,000.00 threshold in capital expense. HB 511
would capitalize operating and space leasing further encumbering the CON
threshold—the net effort will be to reduce the type and number of new
facilities to provide advanced ambulatory carc.

Monopolies have never served the citizen of this state well: from fish tu 'sin
territorial days—to hospital cartels in the statehood era. The net effect
continues to be uncontrolled costs, decreased availability and reduced access
to technology.

A reminder is the analogy of the AT & T monopoly, which was a bloated
expensive communication system. Since the break up of AT&T and the
competitive environment there has been increased access to communications,
improved technology and reduced cost to the consumer over a very short

period of time.

Sections 2(d) 2(e) and 4(8) should be removed from this bill or the threshold
should be expanded to $5,000,000.00.

Sincerely,

FAX NO. 907 762 6390
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AMENDMENT 3

To CSHB 511 am (H)

To the Letter of Intent

It is the intent of the legislature that the Commissioner of the Department of
Health and Social Services convene a task force to review existing
Certificate of Need procedures and standards. The task force shall identify
measures to improve the efficiency and effectiveness of the Certificate of
Need Program. The task force shall include members who represent a broad
range of health care facilities [and] 4providers and representatives with a
background in healtn care policy development. The task force will report its
findings and recommendations directly to the Commissioner.

It is further the intent of the legislature that the Commissioner of the
Department of Health and Social Services move expeditiously to update
Certificate of Need regulation”policies and procedures including
developing standarasiorsoncurrefft review, the public release of documents
under the certificate of need program, and time lines regarding the certificate
of need process. In so doing, the Commissioner shall Hilly consider the
recommendations of the Certificate of Need task force.
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OFFERED IN THE SENATE
TO: CSHB 511<HES) am

Page 2, line 1
Delete "new subsections"

Insert "a new subsection"

Page 2, lines 2 - 3:

Delete all material.

Page 2, line 4:
Delete "(e)"

Insert "(d)"

Page 5, line 10:
Delete "and (e)"
Delete "apply"

Insert "applies”

AMENDMENT

23-LS 1755\SA.2
Mischel
5/4/04

BY SENATOR DYSON



AMENDMENT  ~L*

Senator Davis

OFFERED IN SENATE HESS

TO. HB511
Page 5, Lire 16
Add

(©) AS 18.07.043, enacted by sec. 4 of this Act, does nat apply to a health care facility that is
under construction on the effective date of this Act if

(1) thehealth care facility is in compliance with all applicable requirements; and
() thehealth care facility’s project under construction
(A) includes completed architectural plans approved by the applicable
authority,
(B) has acquired a building permit;
(C) has begun the construction of the building’s foundation; and
(D) will be completed within two years of the effective date of thisAct.



AMENDMENT

OFFERED IN THE SENATE
TO: CSHB 51I(HES) am

Page 2, line 1.
Delete "new subsections”

Insert "a new subsection”

Page 2, lines 4-5:

Delete all material.

Page 4, line 26:
Delete "a new paragraph”

Insert "new paragraphs"

Page 4, line 27, following "(10)":

Insert

23-LS 1755\SA.9
Mischel
5/5/04

""expenditure" means a payment made for one or more purposes described

under AS 18.07.031 and includes the purchase of property occupied by or the equipment

required for the health care facility and the net present value of a lease for space occupied by

or the equipment required for the health care facility; "expenditure” does not include costs

associated with routine maintenance and replacement of equipment at an existing health care

facility;
(11)"

Page 5, line 10:
Delete "and (e)"

Delete "apply"
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AMENDMENT n

bAv/IS
OFFERED IN THE SENATE BY SENATOR DYSON

TO: CSFIB 511 (HES) am

Page 5, following line 15:
Insert a new subsection to read:

"(c) AS 18.07.043, enacted by sec. 4 of this Act, does not apply to a health
care facility that is a residential psychiatric treatment center that is under construction
before the effective date of this Act if the facility is in compliance with all™applicable
federal, state, and local laws. For purposes of this subsection, "under construction"
means that

(1) the owner ofthe facility has for the facility
(A) complete architectural plans approved by the applicable
agency;
(B) a building permit;
(2) the foundation of the facility is being or has been laid; and

(3) the construction of the facility is completed within two years after

the effective date of this Act."”
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AMENDMENT

OFFERED IN THE SENATE BY SENATOR DYSON

TO: CSHB 511(HES) am

1 Page 1, following line 3:

2 Insert a new bill section to read:

3 "*Section 1. AS 18.07.031(a) is amended to read:

4 - (@) Except as provided in (c) of this section, a person may not make an
5 expenditure of $3,000,000 [$1,000,000J ormore for anyof the following unless
6 authorized under the terms of a certificateof needissued by thedepartment:

7 (1) construction of a health care facility;

8 (2) alteration ofthe bed capacity of a health care facility; or

9 (3) addition of a category of health services provided by a health care
10 facility.”

n

12 Page 1, line 4:

13 Delete "Section 1."
14 Insert "Sec. 2."
15

16 - Renumber the following bill sections accordingly.

17
18 Page 5, line 10:

19 Delete "sec. 2"
20 Insert "sec. 3"
21

22  Page 5, line 13:
23 Delete "secs. 3 and 5"
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