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AMENDMENT

OFFERED IN THE HOUSE
TO: CSHB 230(TRA), Draft Version "I"

PageLline 3, following "Section 1.":
Insert new material to read:

"The uncodified law of the State of Alaska is amended by adding a new section to

read:
FINDINGS. The Alaska State Legislature finds that
(1) the right to advocate for or against those individuals whowould occupy
public office and issues of public interest is an inherent right that has been repeatedly affirmed
by the courts; and
(2) the right to advocate for or against those individuals whowould occupy
public office and issues of public interest must be subject to only the minimum of restrictions

necessary to address a compellingpublic or government interest.

*Sec. 2."
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AMENDMENT

OFFERED IN THE HOUSE
TO: CSHB 230(TRA), Draft Version "I”

Page 2, line 10, following "hazard":

Insert "

fD) the signs are consistent with regulations adopted by the

department regarding the time and manner for removal of signs that do

not have current relevance; in this subparagraph,

Page 2, line 11:
Delete"(D)"
Insert "(E)"

(i) "current relevance” means the subject matter of
a sign is a matter of ongoing public consideration bv the public or
the date of decision on the subject matter of the sign has not
passed;

(i) "date of decision" means the date on which a
decision on the subject matter of a sign is no longer subject to
influence by public opinion, such as the date of an electio ¢ jr
public office or on a ballot measure, action b*f the governor on a
bill passed bv the legislature, formal settlement or formal
conclusion of an armed conflict, conclusion of contract
negotiations, or similar matters for which a date of decision may be

ascertained



AMENDMENT

HB 230

OFFERED IN HOUSE TRANSPORTATION

BY: REP. OGG J

P. 2, LINE 7, INSERT:
(A) individual or conjoined signs do not exceed 32 square feet total per side
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Alaska State Legislature
Representative Jim Holm

District 9
Sessi >n Interim
Capil )1 Building, Room 110 A Cushman St-
Fairbanks, AK 99701

June; u, AK 99801
Phon (907) 465-3466
Fax: £ (907)465-2937 \

( | Phone; (907) 456-7423
Fax:(907)451-9293

SPONSOR STATEMENT FOR

HB230
“An Act relating to political signs on private property”

The ability of citizens to express political opinion, even to advocate for the same, is a
func amental right. This basic right becomes even more pronounced when the expression is
mads on one’s own private property.

Currently, State law prohibits the posting of campaign or political signs within road view
or 6 50 feet (whichever is greater). This applies to federally funded roads and state roads.

The restriction includes private property. 1fyou or I wi rj to erect a “NO WAR IN IRAQ” or
“SUPPORT THE TROOPS” sign today within the distance limits, we would be in violation
of State law. The reasoning for this restriction has its genesis in the Federal Highway

Bea itification Act of '65. It has been interpreted to say that without a sign restriction,

poli ical or otherwise, Alaska may lose federal highway funds for being out of compliance.
Cor espondence with the Federal Highway Administration on this subject, shows this to be
untiue (see attached letter from FHWA).

Similar restrictions, contained in city/county ordinance or state law, have been struck
down in three out of four state supreme courts; Washington, Oregon, Colorado, and
California. A U.S. District Court in Missouri found in '93 that very few restrictions could be
placed on signage erected on private nroperty. The U.S. Supreme court heard a case in '94
concerning private property and upheld the rights of the property owner. Further, there is a
lare slide of peripheral case law relating to this subject. If AS 19.25.105 stands as currently
written, the state of Alaska is in danger of litigation and certain defeat.

|We have a country which is based on the premise that all powers reside in the people and
that the government derives its authority from the consent of the governed. Hence, we the
peo )le have the right to advocate or choose who governs us. This right should have little or
no 1 3striction.

This law needs to be amended, first to save the time and expense to the individual citizen
whc must challenge the current restriction of free speech, and second to save the state the cost
of 4 efense plus the likely legal fees awarded to a victorious citizen. | urge your support for

this legislation.
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Alaska State Legislature
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/2003 11:37 FAI 9074575185 ABFC HultiPass Fax 0001

Dear Representative Holm:

|l am writing today in opposition to HB 230. This bill would allow political signs

on private property.

HB 230 would allow political signs to clutter roadways across the state. | believe

that political signs have no place along our roadways for many reasons:

. The signs are a sight distance problem for vehicle drivers,

. The signs interfere or distract from traffic control devices In place,
. The signs interfere with safe bicycle or pedestrian circulation,

. and Alaskans are already exposed to enough political cam paign

propaganda.

I moved to Alaska In 1994 to escape the.cluttered look of the East Coast (Long
Island, to be precise). | prefer to drive without''distraction through this great

state. Please voice your opposition to this bill.

Sincerely,

Jennifer E. Nehlsen
WOO Old Nenana Highway
P.O. Box 71944

Fairbanks AK 99707
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House Bill 230 - Political Signs on Private Property

Vo
April 29,2003 e I=
Dear House Transportation committee, v
. . . v ,
Thank you for this opportunity to provide comments. Jres fsz,

Under House bill 230 political signs on private property would be allowed t0 clutter-up our i'j"Vivy.SA -
We are exposed to and receive more than enough information about political catKiidatei|*fdo
not need political signs cluttering our roadways,

There is nothing in this bill that defines a political sign. There is nothing in this bill, that spcqfi*y~'at'a
permanent base is. There is nothing in the bill from prohibiting the stacking of many signs

billboard effect. HB 230 is a foot in the door for the billboard industry. By allowing this

political signs it would only be a matter oftime before money-making interests start litteriti®.~g"Js;”
landscape with billboards. Like weeds, once the Si.8 billion billboard industry moves

impossible to remove. ;

In 1997 the state legislature ignored overwhelming public opposition, overrode Governor

repeal the legislature’s sign bill and permanently ban billboards in Alaska. 72% ofthe vdte & jha#
ban billboards. The 1998 initiative simply repealed the legislature’s sign bill and returned
laws to the way they have always been. ‘ , vV

Political billboards have no place along our roadways; they are a sight distance problem forrVVd"glfe/v*
drivers, they interfere or distract from traffic control devices in place, and they interfere witli:'*0icyck
or pedestrian circulation.

There is an aesthetic value in precluding billboards of any kind from cluttering our road 1
especially here in Alaska. Alaska’s tourism industry depends on our beautiful scenery. -
tourists alike enjov a drive through fantastic scenery, not a drive through a campaign combat:«iiicEv:

Any signs along roadways, including political/campaign signs* po~~eiifial

hazards. Political/campaign signs are particularly dangerous when fffacdd'in

vision areas at intersections. , MNOQ ;P fre

Improperly placed signs can: '

» Obstruct a motorist’s view

» Distracta driver’s attention : ‘

» Compound damages or injuries in the event ofa crash

» Endanger the safety of individuals who are erecting signs alpng”itsy/;:.
highways 1%

* Present obstacles to pedestrians and bicyclists .

| urge the committee to oppose House bill 230. Thank you for the opportunity to testify.:-1$.

Sincerely, Y/

Seth Little ]
1921 Sunrise Drive .

Anchorage, AK 99508 V'

I 3ovj muiLwm chnhanss m Ham xv m iWTahi so6



Please don't let this happen to Alaska's roadwaysif$®-A.
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May 1,2003
Supplemental testimony to the House Transportation Committee

| wish to submit follow-up comments to an issue raised by public testimony on HB 230 to
the committee on April 29, 2003. The issue being confusion as to the creation of a
billboard effect resulting from the stacking of many political sig,.s. Co-chair Holm said

that he has never seen this.

From my testimony: There is nothing in the bill from prohibiting the stacking of many
signs to create a larger billboard effect.

Additional clarifying testimony: The collective footprint of many signs stacked in a
location creates a larger billboard effect. By allowing one political sign to be put up in a
specific location it draws to it other signs from political oppositions, either on the same
property or by neighboring property. Also there may be specific locations that are highly
sought after for marketing and high traffic reasons where a collection of signs may result.
Taken together many signs create a larger billboard effect, looking something like the

graphics at the bottom of this page.

I hope that this clarifies earlier testimony. Please feel free to contact me if you have

further questions.
Thank you.

Sincerely,

Seth Little
1921 Sunrise Drive
Anchorage, AK 99508
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[Comp Arrest

DV Drug Alco

rCrossRo! Roporl Number

rrype otiIncident (From opproved list)

Location of Incident

3a2*/ UsMfoAj

Typo & Extent of Injury
Ahil/ife

What Tool/Weapon/Suostance Used?

Hato

W&M ISCIE . o 1

RGNMJ- SN@trn,JlgLRom | NAMES

>

Anchorage Police Department

POLICE REPORT

T fc s /S S

Area

Y3

How was Tool/Weapon/Substance Used?

/"Ropon Number n

t 03-57035 )

Date and Timo of Incident Day ol Week ~

/1-3'6 2 13Y & Su it/
Date and Time of Report
//'3'42 3 ¥ C

Business Name

Total Va ue Damaged Total Valuo Slolen/Rcvd
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*357?72-~7
Anchorage Police Department

CERTIFICATE AND DECLARATION OF ARREST BY PRIVATE PERSON
AND DELIVERY OF PERSON SO ARRESTED TO PEACE OFFICER

DATE..
TIME: .
PLACE: S x| ‘At n m yAi0Ltry+£, A ¢
j Lo (=-&!> hereby declare and certify that | have arrested
NAME.
ADDRESS /33 "~>_  S>Tu-
for the following reasons. rO n ala&lo 2 - (Ah /H _ &-y?>s
(fvi ~ i fo-H'/ [J* t f tne>-irl j— J S ic fcecS
iJrn-e -embzd-ded he,*7 —I>a pAscfVo f-
M A L O . j- j-L>. bn44ar77__ "4 -_0f 47¢g &<,
V)ra Ar "o E£I! frrbr* -3bii. Afchon-glrrn |
and I do hereby request and demand that you, 7 » -£~(.€c = - 1"6<sAj*R"03h N

a peace officer, take and conduct this person whom | have arrested to the nearest Magistrate to be dealt with
according to law; and, if no Maglstrte can be contacted before tomorrow morning, then to conduct this person to jail
for safekeeping until the required appearance can be arranged before such Magistrate, at which time | shall be
present, and | will then and there sign, under oath, the appropriate complaint against this person for the offense
which this person has committed, and for which | made this arrest; and I will then and there, or thereafter as soon as
this criminal action or cause can be heard, testify under oath of and concerning the facts and circumstances

involved herein.

Further, 1 declare and certify that | shall Indemnify, save and hold harmless the Municipality of Anchorage and the
peace i fflcer identified above from any claim, lawsuits or liability, including attorney's fees and costs, arising out of
said peace officer’s actions pursuant to my request for assistance in making a private person arrest.

Private person making this arrest:

Name: . rl/e He Leot>
Address: 37 JL/

Peace Officer Witnesses to This Statement:
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE HOLM

TO: HB 230

Page 2, line 8, following "base™:

Insert "i
(C) the signs do not interfere with, obstruct, confuse, or
mislead traffic or pose a traffic hazard"
Page 2, line 9:
Delete "(C)"
Insert "{D}"



Alaska State Legislature
Representative Jim Holm

District 9
Session Interim
Capitol Building, Room 110 \ 119 N. Cushman St.
Juneau, AK 99801 Fairbanks, AK 99701
Phone: (907)465-3466 Phone: (907) 4a6-7423
Fax: (907) 451-9293

Fax:  (907) 465-2937

SPONSOR STATEMENT FOR

HB230
“An Act relating to political signs on private property”

The ability of citizens to express political opinion, even to advocate for the sanme, is a
fundamental right. This basic right becomes even more pronounced when the expression is
made on one’s own private property.

Currently, State law prohibits the posting of campaign or political signs within road view
or 660 feet (whichever is greater). This applies to federally funded roads and state roads.

The restriction includes private property. Ifyou or I were to erect a “NO V/AR IN IRAQ” or
“SUPPORT THE TROOPS” sign today within the distance limits, we would be in violation
of State law. The reasoning for this restriction has its genesis in the Federal Highway
Beautification Act of '65. It has been interpreted to say that without a sign restriction,
political or otherwise, Alaska may lose federal highway funds for being out of compliance.
Correspondence with the Federal Highway Administration on this subject, shows this to be
untrue (see attached letter from FHWA).

Similar restrictions, contained in city/county ordinance or state law, have been struck
down in three out of four state supreme courts; Washington, Oregon, Colorado, and
California. A U.S. District Court in Missouri found in '93 that very few restrictions could be
placed on signage erected on private property. The U.S. Supreme court heard a case in '94
concerning private property and upheld the rights of the property owner. Further, there is a
landslide of peripheral case law relating to this subject. If AS 19.25.105 stands as currently
written, the state of Alaska is in danger of litigation and certain defeat.

We have a country which is based on the premise that all powers reside in the people and
that the government derives its authority from the consent of the governed. Hence, we the
people have the right to advocate or choose who governs us. This right should have little or
no restriction.

This law needs to be amended, first to save the time and expense to the individual citizen
who must challenge the current restriction of free speech, and second to save the state the cost
of defense plus the likely legal fees awarded to a victorious citizen. | urge your support for

this legislation.



US.DEfARTMENT OF TRANSPORTATION

FEDERAL HIGHWAY ADMINISTRATION
ALASKA DIVISION
709 West Ninth Street, Room 851
P.O. Box 21648
Juneau, Alaska 99802
907-586-7418 1907-586-7420 FAX

April 21,2003

REFERTO
HDA-AK

File#: ROW 12

Representative Jim Holm
District 9

State Capitol Building
Juneau, Alaska 99801

SUBJECT: Alaska House Bill 230 on Political Signs on Private Property

Dear Representative Holm:

In your letter of April 5, 2003, you asked if the new Alaska law amending Section 19.25.105(a)
of the Alaska Statute would be considered by the Federal Highway Administration (FHWA) as a
violation of the Highway Beautification Act (HBA) and subject to the penalty provision for lack
of "effective control." In response to your question, the U.S. Department of Transportation does
have the authority to impose a 10% penalty on Federal-aid funding if we determine that the State
was in noncompliance with the HBA. The amendment you have proposed to the Alaska Statute
provides an exemption from the general prohibition against signs along the Interstate, Primary or
Secondary highways in Alaska. The exemption would apply only to “political signs on private
property” if: “(1) individual signs do not exceed 32 square feet; (2) signs are not on a permanent
base; and (3) no person receives compensation for displaying the signs.”

The FHWA does not believe that such signs violate the HBA as long as the signs covered by this
exemption would be temporary, relatively small, do not create a hazard to the traveling public,
and are related to public elections. The First Amendment of the Constitution of the United States
protects the right of landowners to free speech through signs. The most recent Supreme Court
case on residential signs, City Ladue v. Gilleo. 114 S.Ct. 2038 (1994), held that residential signs
expressing political, religious, or personal messages, were an important and distinct medium of
expression that deserved protection. The Supreme Court did note that signs displayed for a fee
or off-site commercial advertisements could probably be treated differently. The proposed
change to Alaska law does not limit election signs to residences, only to private property, and
does not specifically state that the signs must be temporary in nature. In addition, the signs must
only relate to a public election and should not pose an opportunity for indirect commercial
advertising. Despite these concerns, the FHW A does not believe that the proposed changes to
Alaska law would violate the HBA. However, we would encourage that you coordinate with the
Alaska Department of Transportation and Public Facilities (ADOT&PF) to ensure that if any
problems arise as a result of changes to existing State Statute that the ADOT&PF’s

implementing sign regulations can resolve the issue.



I hope that this addresses the issues you raised in your letter of April 5, 2003. If you have any
other inquiries regarding the HBA please contact Mr. Tim Haugh of the FHWA Alaska Division

at (907) 586-7418.

David C. Miller
Division Administrator

cc: Mike Barton, Commissioner, ADOT&PF
Mike Downing, Chief Engineer, ADOT&PF
Dennis Poshard, ADOT&PF
Rick Kauzlarich, ADOT&PF
Kurt Smith, ADOT&PF
Lance Hanf, Attomey-Advisor, FHWA, HCC-WE



COURT CASES ATTACHED

U.S. Supreme Court (for free speech)

M issouri (U.S. District Court) W hitton v. City of G ladstone,

M issouri (for free speech)

Oregon, Van v.Travel Information Council (for free speech)

California (U .S. District Court) City of Antioch v. Candidates’

outdoor Graphics Service (for free speech)

W ashington, Collier v. The City of Tacom a (for free speech)

Colorado, Pigg v. State Department of Highways (against free

speech)



City of Ladue v. Gilleo Page 1of2

g E/F‘QNENTEQQM ENT

Colrt"*
Fiks Freedom of Speech #93-94 Term

CASE SUMMARY
Case Name: City ofLadue v. Gilleo, 114 S. Ct. 2038 (1994)

Date June 13,1994
Decided:
Issue: Freedom of Speech - Whether the government may constitutionally

prohibit homeowners from displaying virtually all signs on their property.

Vote: No, 9-0

Facts: An ordinance in Ladue, Missouri, prohibited homeowners from displaying
all signs on their property except residence identification signs, "for sale"
signs, and signs warning of safety hazards. A homeowner displayed a
letter-sized sign stating "For Peace in the Gulf' and challenged the
constitutionality of the ordinance. The district and appellate courts held
that the ordinance violated the First Amendment.

Legal While governments may regulate the physical characteristics of signs,

Principles at  they may not allow some signs and ban others based upon their content.

Issue: Nor may governments ban all signs and foreclose an important form of

communication. Metromedia v. Sail Diego, 453 U.S. 490 (1981).

Legal Basis The Court agreed, holding that although the government may regulate the

for Decision:  physical characteristics of signs, the First Amendment prohibits content-
based regulation. Ladue's ordinance was simply too broad and it
effectively eliminated one avenue of speech.

This Case is The Court refused to accept the aesthetic justifications for the ordinance

Important offered by Ladue and reaffirmed an individual's right to speak freely in his
Because: home.
Quotable: "Residential signs are an unusually cheap and convenientform of

communication. Especially for persons of modest means or limited
mobility, a yard or window sign may have no practical substitute.”

Writing for Justice Stevens
the Majority:

Voting with Chief Justice Rehnquist. Justices Blackmun, Scalia, Kennedy, Souter,
the Majority:  Thomas, and Ginsburg (Justice O'Connor concurring)

httn7/www frpArinmfnnim nrrr/fnr./m U*.



LEXSEE 832 f sup? 1329

LARRY WHITTON, Plaintiffv. THE CITY OF GLADSTONE, MISSOURI,
Defendant

No. 92-0848-CV-W-|

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
MISSOURI, WESTERN DIVISION

832 F. Supp. 1329; 1993 U.S. Dist. LEXIS 13026

September 17,1993, Decided

September 17,1993, Filed

SUBSEQUENT HISTORY:
As Corrected September 21, 1993.

COUNSEL.:
[**1] For plaintiff: W. Joseph Hatley, Cooperating

Attorney, ACLU of Kansas and Western MO, Overland
Park, KS. William C. Odle, Cooperating Attorney,
ACLU of Kansas and Western MO, Kansas City,

Missouri.

For defendant: Linda Salfrank, Swanson, Midgley,
Kansan City, MO.

JUDGES:
WHIPPLE

OPINIONBY:
DEAN WHIPPLE

OPINION:

[*1330] ORDER

There are cross motions for summary judgment
before the court. The court will grant plaintiffs motion
and deny defendant's motion for the reasons stated

below.
I. Background

Plaintiff Larry Whitton asks this court to hold that
certain provisions of the City of Gladstone's (Gladstone)
Sign Ordinance violate the United States Constitution’s
First and Fourteenth Amendments. Whitton lives in
Gladstone and also owns a business there. Whitton

contends that the Sign Ordinance unconstitutionally
hampers his ability to use his residential and commercial
property in running and assisting others in running for
political office.

Whitton's  original complaint challenged the
constitutionality of the Sign Ordinance's (1) fifteen-day
durational limitation [**2] on the posting of political
signs prior to an election; (2) five-day removal
requirement of political signs after an election; (3)
regulation of the number of political signs that could be
placed in each residential or commercial lot and (4)
regulation of external illumination of political signs.
Whitton, at the same time he filed the complaint, also
asked the court for a Temporary [*1331] Restraining
Order (TRO) and a Preliminary Injunction to allow him
to post political signs that promote his candidacy for
sheriff of Gladstone in violation of the Sign Ordinance.

The day before the court held a hearing on the TRO
and the Preliminary Injunction, Gladstone repealed the
Sign Ordinance and enacted a new one. The New Sign
Ordinance removes the provision which limited the
placement of all political signs nl to one sign per
candidate or issue per residential or commercial lot,
restricts the total allowable square footage sign space per
lot, extends the pre-election posting of signs from fifteen
days to thirty days, extends the removal requirement
from five to seven days and adds a section explaining the
legislative purpose of the New Sign Ordinance. The New
Sign Ordinance does not differ from the [**3] previous
ordinance in any other respect. The court, at the TRO
and Preliminary Injunction hearing, ruled in Gladstone’s
favor finding that Whitton failed to show he would suffer
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832 F. Supp. 1329, *; 1993 U.S. Dist. LEXIS 13026, **

irreparable harm if the city enforced the New Sign
Ordinance.

nl Section 25-8 of the New Sign Ordinance
defines political signs as: "Any sign promoting,
supporting, or opposing any candidate, office,
issue or proposition to be voted upon at any
public election.”

Whitton now challenges the constitutionality of § §
25-45, 25-46 and 25-47(b) of the New Sign Ordinance.
Although the election is over, Whitton states that he
plans to run for other offices in the future. n2 The
relevant part of 8 25-45 prohibits a residential or
commercial owrer from placing a political sign on his or
her property more than thirty days before an election to
which the sign pertains. n3 The section also requires that
the sign be removed within seven days after the election.
Section 25-47(b) makes the owner of the property, the
candidate and the chairperson of a political [**4]
committee responsible for removing the signs. Section
25-46 prohibits the illumination of all political signs.

n2 Thus, the case is not moot because it
involves issues "capable of repetition, yet
evading review." Moore v. Ogilvie 394 US. 814,
816, 89 S. Ct. 1493, 23 L. Ed. 2d 1 (1969)

(citation omitted).

n3 Section 25-45 entitled. "Restriction of
political signs within zones," reads:

A. Political signs located in an area zoned for
residential use shall not exceed two (2) feet by
two (2) feet on each side. In residential areas
exposed political sign face shall not exceed an
aggregate gross surface area of sixty-four (64)
square feet per lot. No sign within such area shall
be placed or erected more than thirty (30) days
prior to the election to which such sign pertains
and such sign shall be removed within seven (7)
days after such election.

B. Political signs located in an area zoned for
industrial or commercial use shall not exceed
thirty-two (32) square feet in total and shall not
have any side greater than eight (8) linear feet. In
industrial and commercial areas exposed political
sign face shall not exceed an aggregate gross
surface area of five hundred twelve (512) square
feet per lot. No sign within such area shall be
placed or erected more than thirty (30) days prior

to the election to which such sign pertains and
such sign shall be removed within seven (7) days
after such election.

[**5]
HI. Motion for Summary Judgment
A. Summary Judgment Standard

A movant is entitled to summary judgment under
Fed. R. Civ. P. 56(c), "if the pleadings, depositions,
answers to interrogatories, and admissions on file,
together v/ith the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law." Thus,
the moving party uears the burden of proof. Aetna Life
Ins. Co. v. Great Nat'l Corp., 818 F.2d 19, 20 (8th Cir.
1987). When considering a motion for summary
judgment, the court must scrutinize the evidence in the
light most favorable to the non-moving party and the
non-moving party "must be given the benefit of all
reasonable inferences." Mirax Chem. Prods. Corp. V.
First Interstate Commercial Corp., 950 F.2d 566, 569
(8th Cir. 1991) (citation omitted). If the moving party
meets its burden of proof, the burden shifts to the non-
moving party who must set forth specific facts showing
that there is a genuine issue for trial to defeat a motion
for summary judgment. Anderson v. Liberty Lobby, Inc.,
477 US. 242, 248, 106 S. ¢t 2505, 91 L. Ed. 2d 202

(1986) [**6]

[*1332] The two requirements of Rule 56(c) are
that there be (1) no genuine issue of (2) material fact.
The United States Supreme Court explains that to
establish a genuine issue of fact sufficient to warrant
trial, the party opposing summary judgment "must do
more than simply show that there is some metaphysical
doubt as to the material facts." Matsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S. Ct.
1348, 89 L Ed. 2d 538 (1986). If a rational trier of fact
considering the record as a whole >ould not find in favor
of the non-moving party, then a trial is unnecessary. Id.
Substantive law identifies which facts are material.
"Only disputes over facts that might affect the outcome
of the suit under the governing law will properly
preclude the entry of summary judgment. Factual
disputes that are irrelevant or unnecessary will not be
counted." Anderson, 477 US. at 248. In assessing
whether a material fact is subject to a genuine dispute, a
court should employ a standard essentially identical to
that governing a motion for directed verdict under Rule

50(a). Id. at 250. [**7]

Finally, in Cclotex Corp. v. Catrett, 477 U.S. 317, 91
L Ed 2d 265, 106 S. Ct. 2548 (1986), the Supreme
Court concluded by encouraging the use of summary
judgment in appropriate cases: "Summary judgment
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procedure is properly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the
Federal Rules as a whole, which are designed 'to secure
the just, speedy and inexpensive determination of every
action.™ Id. at 327 (citations omitted). See also, City of
Mt. Pleasant v. Associated Elec. Coop. Inc., 838 F.2d
268, 273 (8th Cir. 1988) ("The motion for summary
judgment can be a tool of great utility in removing
factually insubstantial cases from crowded dockets, free
courts' trial time for those cases that really do raise
genuine issues of material fact."). However, a court
should always be mindful that summary judgment is an
extreme remedy. Inland Oil & Transp. Co. v. United
States, 600 F.2d 725, 727 (8th Cir.), cert, denied, 444
U.S. 991 (1979).

The parties agree that there are no genuine issues of
material fact for a trier of fact to resolve. [**8] The
present case is thus an appropriate one for the court to
decide on a motion for summary judgment.

B. Durational Limitations and

Requirements

"Congress shall make no law abridging the
freedom of speech " U.S. Const, amend. |. The
Fourteenth Amendment, of course, secures the freedom
of speech against states as well. Burson v. Freeman, 504
US. ,112 S Ct 1846, 119 L Ed. 2d5. 12 (1992)

Section 25-45 of the New Sign Ordinance prohibits
a residential or commercial owner from placing a
political sign on his or her property more than thirty days
before an election to which the sign pertains and requires
the sign be removed within seven days of the election.
Section 25-45, in essence, constitutes a complete ban on
posting political signs which is temporarily lifted thirty
days before an election and reinstated after an election
takes place. City of Antioch v. Candidates' Outdoor
Graphic Serv., 557 F. Supp. 52, 55 (ND. Cal. 1982). The
posting of political signs constitutes speech. Arlington
County Republican Comm. v. Arlington County, 983
F.2d 587, 593-94 (4th Cir. 1993); [**9] Baldwin v.
Redwood City, 540 F.2d 1360, 1366 (9th Cir. 1976), cert
denied, 431 US. 913, 97 S. Ct. 2173, 53 L Ed. 2d 223
(1977). section 25-45 burdens speech, thus the next issue
is which test the court should use in analyzing the
constitutionality of § 25-45.

1. The Appropriate Test for Analyzing Section

25-45

Gladstone argues that the appropriate test for
analyzing the constitutionality of 8§ 25-45 is the time,
place and manner test. A time, place or manner test is
appropriate if the restrictions are "justified without
reference to the content of the regulated speech, that they
are narrowly tailored to serve a significant governmental

Removal

interest, and that they leave open ample alternative
channels for communication of the information."” Clark
v. Communityfor Creative Non-violence, [*1333] 468
US. 288, 293, 104 S. Ct. 3065, 82 L. Ed. 2d 221 (1984)

The court cannot use the time, place and manner test
in analyzing the thirty-day durational limitation and the
seven-day removal requirement if Gladstone regulates
speech on the basis of its [**10] content. A plurality of
the Supreme Court in Metromedia, Inc. v. City of San
Diego, 453 US. 490, 101 S. C. 2882, 69 L Ed 2d 800
(1981), articulated two tests it uses to determine if a
restriction is content-based. Although the Supreme Court
was sharply divided, it did not divide on the issue of
what constitutes a content-based regulation. The first test
is whether Gladstone gives commercial speech a greater
degree of protection than noncommercial speech. If it
does then the New Sign Ordinance is content-based and
the court cannot analyze the thirty-day durational
limitation and the seven-day removal requirement under
a time, place and manner standard. Id. at 513. The
second test is whether the section "distinguishes
between permissible and impermissible signs .. by
reference to their content.” Id. at 516.

Section 25-45 fails both tests and is thus, not
content-neutral. First, Gladstone favors commercial
speech over noncommercial speech. Gladstone argues
that it favors noncommercial speech [**11] over
commercial speech because some commercial signs are
subject to application, permit, fee or insurance
requirements, but political signs are not. Gladstone does
require some commercial signs to undergo several
requirements that political signs do not. However, in
residential areas, a homeowner may post a "For Sale" or
"For Rent" sign indefinitely and post a construction sign
for up to ninety days prior to construction without having
to meet the application, permit, fee or insurance
requirements. A homeowner may also post a sign
advertising a garage sale although the parties have not
provided the court with information as to whether such
signs must meet any administrative requirements.
Further, as discussed earlier, 8 25-45 imposes a ban on
political speech except during the thirty-day period
before the election while allowing commercial owners to
post permanent signs indefinitely. The New Sign
Ordinance, thus does treat some commercial signs more
favorably than political signs. In regards to removal, the
political sign must be removed within seven days of the
election, but a construction sign may remain standing an
additional three days, or a total of ten days.

Second, assuming [**12] that the New Sign
Ordinance does not treat commercial signs more
favorably than noncommercial signs, § 25-45
distinguishes between permissible and impermissible
signs on the basis of the signs' content. The Supreme
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Court recently determined that prohibiting newsracks
that distribute handbills, but not newspapers regulates on
the basis of content. City of Cincinnati v. Discovery
Network, Inc., 507 US. , 113S. Ct. 1505, 123 L Ed. 2d
99, 115-17 (1993). There the Supreme Court found that
the city did not regulate on the basis of any hostility
toward a particular viewpoint, but recognized that "under
the city's newsrack policy, whether any particular
newsrack falls within the ban is determined by the
content of the publication resting inside that newsrack.
Thus, by any commonsense understanding of the term,
the ban in this case is ‘content-based.™ Id. at 116.
Similarly, in the present case, a sign that reads "For Sale"
thirty days before an election is permissible, but one that
reads "Vote for Whitton" is not. What distinguishes
between a permissible and an impermissible sign rests
upon the content of the sign. Section 25-45, [**13] is
content-based under any "commonsense understanding

of the term." Id.

Further, a political sign that states "Whitton is
Honest" or "Pro-Choice" is impermissible if an election
on the candidate or issue is not pending, n4 but is
permissible if an election [*1334] is pending within
thirty-days from the posting of the signs. Again, what
distinguishes  between an impermissible and a
permissible sign rests upon the content of the sign. See,
Burson, 119 L Ed. 2d at 13 ("Whether individuals may
exercise their free speech rights near polling places
depends entirely on whether their speech is related to a
political campaign.).

n4 There is some confusion as to whether
the ordinance prohibits a homeowner or a
business from posting a sign advocating, for
example, a position on abortion. Whether the
New Sign Ordinance bans such speech does not
change the court's analysis, the court discusses
this issue only to discuss a possible contradiction
within the ordinance.

Stuart Borders, who interprets and enforces
the New Sign Ordinance for Gladstone, testified
in deposition that the New Sign Ordinance allows
a homeowner to post a sign advocating a position
on abortion even though it is not an issue to be
voted on within thirty days. If Mr. Border’s
reading of the New Sign Ordinance is correct,
Whitton could post a sign advocating a position
on abortion all year long, regardless of whether
abortion is an issue the voters will decide in an
upcoming election or not. This reading conflicts
with § 25-45, because if abortion is an issue the
voters will decide in an election, Whitton may not
post a sign advocating a position on abortion until

thirty days before the election and he must
remove the sign within seven-days after the
election. Mr. Borders' reading would make the
New Sign Ordinance impermissibly vague. E.g.,
N.AAA.C.P. v. Button, 371 US. 415, 83 S. Ct. 328,
9L. Ed. 2d 405 (1963)

This reading also conflicts with the language
of the New Sign Ordinance. The only permanent
signs allowed in residential areas are name plate
signs, real estate signs, church signs, construction
signs, subdivision development signs, subdivision
entrance signs and in some residential areas,
ground signs. § 25-28. Gladstone also prohibits
temporary signs in residential areas. § 25-39.
The city does allow political signs as discussed in
this Order, but political signs do not include
general ideological speech under the New Sign
Ordinance. Political signs include only signs that
promote a "candidate, office, issue or proposition
to be voted upon at any public election.” § 25-8.

[**14]

Gladstone points to language in Ward v. Rock
Against Racism, 491 US. 781, 109 S. Ct. 2746, 105 L
Ed. 2d 661 (1989), for its argument that § 25-45 is
content-neutral. The Ward Court stated that the
"principal inquiry in determining content neutrality ... is
whether the government has adopted a regulation of
speech because of disagreement with the message it
conveys." Id. at 79i. Gladstone argues it did not adopt §
25-45 because of any disagreement with the message the
political signs convey thus, § 25-45 is content-neutral. In
short, Gladstone argues that because it did not adopt the
section to suppress a particular viewpoint, § 25-45 is
content-neutral. The court accepts that Gladstone did not
adopt § 25-45 because of a dislike of a particular
viewpoint, but 8§ 25-45 still prohibits the posting of
political signs that pertain to an election more than thirty
days before the election. Recently, the Supreme Court
held that "content-based regulation extends not only to a
restriction on a particular viewpoint, but also to a
prohibition of public discussion of [**15] an entire
topic." Burson, 119 L Ed. 2d at 13 Likewise, the
Supreme Court held that a ban on utility bill inserts
discussing controversial issues of public policy such as
nuclear power is not content-neutral even though the ban
suppressed all poinrs of view of an issue. Consolidated
Edison Co. v. Public Serv. Comm'n, 447 U.S. 530, 537-
44, 100S. Ct. 2326, 65 L Ed. 2d 319 (1980)

The Supreme Court's decision in Renton v. Playtime
Theatres, Inc., 475 US. 41, 106 S. Ct. 925, 89 L Ed. 2d
29 (1986), also does not help Gladstone. There, the
ordinance prohibited adult movie theaters from locating
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n5 The city recognizes this because § 25-45
limits the square footage of signs in residents'
areas to 64 square feet per lot and in commercial
areas to 512 square feet per lot.

[**21]

Regarding the seven-day removal requirement,
Whitton’s interest in maintaining signs promoting his
candidacy declines greatly after the election. Baldwin,
540 F.2d at 1374-75 (dicta). As discussed above,
however, Gladstone does not have a content-neutral,
post-event removal restriction. Instead, Gladstone allows
signs such as construction signs to remain longer than
political signs. Gladstone does not offer any justification
for such a distinction. Again, the Supreme Court agrees
that aesthetics and traffic safety are significant interests,
but they are not compelling even though Whitton has less
an interest in maintaining the signs after the election.
Further, Gladstone did not narrowly tailor the restriction.
Without offering any justification for treating the signs
differently, Gladstone allows construction signs to
remain ten days after the construction is completed and
real estate signs to remain indefinitely while allowing
political signs to remain only seven days after the
election. While a content-neutral restriction on post-
event removal of signs might survive constitutional
scrutiny, n( the present content-based restriction on

speech does [**22] not.

n6 Theodore Y. Blumoff, After Metromedia:
Sign Controls and the First Amendment, 28 St
Louis U. L J. 171, 195 (1984).

The facts in the present case arc not those that can
support content-based restrictions. In Burson, the
Supreme Court upheld a statute that prohibited the
solicitation of votes within 100 feet of a polling place
even though the statute regulated on the basis of the
content of the speech. Burson, 119 L Ed. 2d at 22. The
Supreme Court recognized that rarely will a content-
based restriction on freedom of speech survive, but held
that given the compelling interest in protecting the
political process, the restriction on the freedom of speech
was narrowly tailored. Id. at 14-22. The present case
differs fundamentally from Burson. In the present case,
the interests in traffic safety and aesthetics are
significant, but they pale in comparison to an interest in
protecting the political process which is one of the
[**23] most vital rights an individual has in a
democratic society. Id. at 14. The 100-foot restriction on
soliciting votes on the day of an election also differs

considerably from Gladstone's ban on political speech
that is lifted only for thirty days before an election and is
reinstated seven days after the election. In short, the
present case is not one of those rare cases that survives
strict scrutiny.

2. Section 25-45 Fails Time, Place and Manner

Even assuming § 25-45 does not regulate speech on
the basis of content, the thirty-day durational
requirement would still fail the time, place and manner
test. Again, a time, place or manner test requires that
Gladstone narrowly tailor significant interests and that
the restrictions "leave open ample alternative channels
for communication of the information.” Clark, 468 US.
at 293. Gladstone’s interests in traffic safety and
aesthetics are significant thus, the only remaining issues
are whether Gladstone narrowly tailored its restrictions
to achieve these interests and whether Gladstone left
alternative channels for communicating the information.

Gladstone did not narrowly [**24] tailor the thirty-
day durational requirement to achieve its interests in
traffic safety and aesthetics. The court does not require
Gladstone to follow the least restrictive approach to meet
its interests, rather, Gladstone must make sure its
restrictions are narrowly tailored. The court in Antioch
held that an ordinance [*1337] which prohibited
political signs except for a sixty-day period before the
election to which the signs pertain is unconstitutional.
Antioch, 557 F. Supp. at 61. There, the court noted that
"Instead of a general ban, the City might regulate the
size, design, and construction of the posters .... " Id. at
60-61. Gladstone could do the same. First, the city could
regulate the construction and design of the signs. Second,
the city could limit the square feet of signs on any one
lot. Third, if Gladstone does not believe that its existing
ordinances regulating the condition of signs is sufficient,
it could limit the duration of time r. temporary political
sign can remain before the candidate or committee must
remove or replace the sign.

Gladstone also does not leave open adequate
channels of communication. [**25] Even ignoring the
importance of permanent political signs, temporary
political signs offer:

special advantages to the candidate seeking public office
and to the advocate promoting a particular position on a
state ballot measure. These signs are relatively
inexpensive means of campaigning. Their use can be
localized so that certain areas which the advocate wishes
especially to reach may be targeted. A candidate or
partisan can use the temporary sign to place a name or an
issue before the public.
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City of Antioch, 557 F. Supp. at 59. n7 Thus, the
restrictions do not leave open ample alternatives to
Whitton the candidate or to the committee advocating an
issue for vote. Further, the restrictions do not leave open
ample alternative to Whitton the homeowner to post
signs promoting the candidates or issues he favors. The
Vincent Court held the ban on posting political signs on
public property was constitutional partly because one
could still "exercise the right to speech and to distribute
literature in the same place where the posting of signs on
public property is prohibited.” Vincent, 466 US. at 812.
[**26] In the present case, Whitton the homeowner does
not have such an alternative on his property. Thus, not
only does § 25-45 fail to leave open other alternatives to
Whitton the candidate, it also fails to do so for Whitton

the homeowner.

n7 Gladstone offers an affidavit that
questions the effectiveness of temporary political
signs, however, courts generally recognize the
unique advantages that temporary political signs
have over other alternatives such as canvassing,
radio and television. E.g., Baldwin, 540 F,2d at
1368 (Political posters have unique advantages
and are less expensive than most other
alternatives.); John Donnelly & Sons v
Campbell, 639 F.2d 6, 16 (1st Cir. 1980) (same),
affd, 453 U.S. 916, 101 S. Ct. 3151, 69 L Ed. 2d
999(1981).

The thirty-day durational requirement and seven-day
removal requirements of § 25-45 do not pass strict
scrutiny and to that extent, § 25-45 is unconstitutional.
[**27] The thirty-day durational requirement of § 25-45
also does not pass time, place and manner scrutiny and is
therefore unconstitutional for that reason as well. The
only remaining provision of the New Sign Ordinance in
dispute concerns illumination.

C. Illumination

Whitton wishes to erect a permanent ground sign to
advertise his business and to also use the sign to promote
political candidates. Reading § § 25-17 and 25-38
together, one may externally illuminate a permanent sign
thirty square feet in area or less unless another section
states otherwise. Section 25-46 states that "no political
sign in any area of any zoned use may be lit by external
sources with the sole purpose to light said sign." Thus,
Whitton may erect an externally illuminated commercial
sign no greater than thirty square feet in area or less on
his commercial property, but not one that promotes his
candidacy for office. As the court discussed earlier, such

a restriction regulates speech on the basis of its content
and will not withstand constitutional scrutiny in the
present case. Thus, to the extent that Gladstone allows a
business to externally illuminate commercial signs on its
property, Gladstone must also [**28] allow the business
to externally illuminate political signs.

The New Sign Ordinance does not provide for
external illumination of any sign on residential property,
thus prohibiting external illumination of political signs
on residential property does not regulate on the basis of
content. The ban on external illumination, but still
allowing internal illumination, is narrowly  [*1338]
tailored to meet Gladstone's interests in traffic safety and
aesthetics. Also, a ban on external illumination in
residential areas still leaves open ample alternative
channels for communicating Whitton's political
messages. The court refuses to strike any provision that
prohibits the external ’llumination of signs in residential

property.
m. Conclusion

It is therefore ORDERED that § 25-45 of the New
Sign Ordinance is UNCONSTITUTIONAL to the extent
that it prohibits political signs more than thirty days
before an election. It is further

ORDERED that § 25-45 of the New Sign
Ordinance is UNCONSTITUTIONAL to the extent that
it requires removal of political signs within seven days
after an election. It is further

ORDERED that the City of Gladstone is
ENJOINED from enforcing the seven-day removal
requirement in [**29] § 2J-45 of the New Sign

Ordinance. It is further

ORDERED that § 25-46 of the New Sign
Ordinance is UNCONSTITUTIONAL to the extent that
it allows a business ot externally illuminate signs on its
property promoting its business, but does not allow a
business to externally illuminate similar signs that
promote a political candidate or political issue. It is
further

ORDERED that the City of Gladstone is
ENJOINED from enforcing §25-46 co the extent that it
allows a business to externally illuminate signs on its
property promoting its business, but does not allow a
business to externally illuminate similar signs that
promote a political candidate or political issue

DEAN WHIPPLE
UNITED STATES DISTRICT JUDGE

DATED: September 17, 1993
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OPINION:

[*-401] [**1219] This is a proceeding pursuant to
ORS 1S3.400(1). nl Petitioners n2 challenge dial portion
of an administrative rule adopted by the travel
Information Council which limits the right n erect
temporary political signs on land adjacent to a state
highway to a period of sixty days preceding an election.
OAR 733-20-050(3)(a), infra. Petitioners claim dial the

rule violates the First Amendment and the equal
protection clauses of both the Oregon and United States
Constitutions. We agree and therefore declare the rule

invalid. ORS 183.400(4). n3

nl  ORS 183.400(1) provides, in pertinent
part:

"(1) The wvalidity of any rule may be
determined upon a petition by any person to the
Court of Appeals in the manner provided for
review of orders in contested cases * * *."

[***2]

n2 The interest of these particular petitioners
is not part of the record before us. We note
petitioners' claimed interest as set forth in the
brief. Petitioner Van claims an interest by virtue
of his ownership of real property located adjacent
to state Highway 99. Petitioner Fitzgerald was, at
the time of the petition, seeking election as a
representative from the State of Oregon to the
United States Congress. He was unsuccessful.

n3 ORS 183.400(4) provides that this court

is to declare a rule invalid if we find that the rule:

"(4) Violates constitutional provisions,
exceeds the statutory authority of the agency or
was adopted without compliance with applicable
rulemaking procedures."

Before turning to an examination of petitioners'
specific claims, it is necessary to understand the federal
and state statutory scheme of which the challenged
regulation is a part. OAR 733-20-050 was promulgated
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by the Oregon Travel Information Council pursuant to
authority granted by the Oregon Motorist Information
Act of 1971. ORS 377.700\0 377.S40 and 377.492.
That Act was enacted in [,!*’I3] resp.mse to the 1965
federal Highway Beautification Act. ‘JSC 13,

The federal Act is designed to persuade the -titles,
by means of financial incentives, to use (heir police
power to control the erection and maintenance of outdoor
advertising structures adjacent to the Interstate and
primary highway systems. Its purpose is "to protect the
public investment in such highways, to promote the
safety and recreational value of public travel, and to
preserve natural [*-102] beauty." 23 cSC8 /5/(;u. The
Act provides for the reduction of federal aid highway
funds by an amount equal to 10 percent of the sum which
would otherwise be apportioned on "i- after .fanu.iiv I.
1968, to any state which the Sccretar;, t Transportation
determines has not made provision lor effective control"
of the erection and maintenance of outdoor advertising
structures, 23 USC § /57(b). n4 “Effective control”
means that signs, displays, or devices within the
prescribed area shall be limited to

me(l) .. directional and official signs and notices,
which signs and notices shall include, hut not be limited
to, signs and notices pertaining to natural W< nJors.
scenic and historical attractions, which [*%*4| are
required or authorized by law. which -hall confi rm to
national standards hereby authorized be promt ".tatcd
by the Secretary hereunder, whtci. standards -null
contain provisions concerning lighting, .size, number, and
spacing of signs, and such other requirements as may be
appropriate to implement this section. (2) signs, displays,
and devices advertising the sale or lease of property upon
which they are located, (3) signs, displays, and devices,
including those which may be P* 1220] changed at
reasonable intervals by electronic process or by remote
control, advertising activities conducted on the property
on which they are located. (4) signs law fully in existence
on October 22, 1965, determined by the State, subject to
the approval of the Secretary, to he landmark signs,
including signs on farm structures oi r. uural surfa. < of
historic or artistic significance the preservation of .vliich
would be consistent with the purposes of this section,
and (5) signs, displays, and devices advertising the
distribution of nonprofit organizations of free coffee to
individuals traveling on the Interstate System oi the
primary system. For the purposes of this subsection, the
term 'free coffee' [***5] shall include coffee for which
a donation may be made but is not required.” 23 1 SC §
131(c). as amended.

n4 Originally, each stale .as in pro\i.;e for
"effective control" ofadvertising structures which

S 2555, *** 7 Media L. Rep. 1772

were within 660 feet of the nearest edge of the
right-of-way and visible from the main traveled
portion of the Interstate and primary highway
systems. In 1975, the area to be controlled was
expanded to include signs beyond 660 feet and
visible from the highway. 23 USC § 737(b), as
amended.

The Act further provides that, pursuant to an
agreement between a state and the Secretary of
Transportation, advertising structures may be erected and
maintained within the proscribed distance in areas which
are zoned industrial or commercial under authority of
state law [*403] or within unzoned commercial or
industrial areas. States retain the full authority to zone
areas for commercial or industrial purposes, and the
actions of the states in this regard are to be accepted for
purposes of the Act. Advertising [***6] structures
erected pursuant to this section are subject to certain size,
lighting and spacing requirements, which are to be
determined by agreement between the states and the
Secretary. 23 USC§ /37(d), as amended.

The Act also provides for payment of just
compensation to owners of outdoor advertising signs
along the Interstate and primary system upon the
removal of certain kinds of advertising structures, with
the federal government providing 75 percent of the
compensation. 23 USC 8 131(g). There is a grace
period of 5 years for the removal of structures previously
lawfully erected. 23 USC 8§ 131(C).

In compliance with the federal Act, the Oregon
Motorist Information Act provides:

"A person may not erect or maintain an outdoor
advertising direction or on-premises sign visible to the
traveling public from a state highway, except where
permitted ou'side the right-of-way of a state highway, *
** " ORS377.715.

In order to erect, maintain or replace an outdoor
advertising sign, an annual permit must first be obtained.
ORS377.725(1). An annual fee, dependent upon the size
of the sign, must accompany each application for a
permit. ORS 377.725(5). The Oregon [***7] Act, as
mandated by the federal statutes, is designed to phase out
outdoor advertising structures. Thus, no permit for the
erection of any new outdoor advertising sign could be
issued after June 12, 1975. ORS 377.725(4). Al signs
must comply with certain size, spacing, lighting, form,
and other like requirements. See ORS 377.720, 377.727,
377.745, 377.750, 377.755. Signs must not interfere
with a driver's view of official traffic signs or his or her
view of traffic. ORS 377.720(b). The express purposes
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of the Oregon Act, insofar as relevant, are "to pit mote
the public safety, to preserve the recreational value of
public travel on state's highways, and to presonc the
natural beauty and aesthetic features if such highways
and adjacent areas « *  ORS577.7(0

[*404] Certain signs are exempted by statute from
the Oregon Acl's permit and local:.mi requirements.
These include signs permitted by the federal Act. such as
directional and c ikiai traffic signs ami -igns advcrn-ing
the sale or lease of property upon whic: they are lucnicd.
Certain other temporary signs are ac-o allowed.
temporary signs providing directions to places of
business offering for [***8] sale agricultural pr-.ducts
produced on the premises in question, -igns maintained
for not more than two weeks announcing an auction or a
campaign, drive or event of a civic, philanthropic or
educational organization; signs maintained for not more
than six weeks by state and county fairs, rodeos,
roundups and expositions: and temporary political -igns
erected or maintained by candidates or political
committees on private property if the sign is removed
within 30 days after the date of the election for vhich
erected. The full 1**12211 text of the exemption:., i
377.73511), is set out in the margin. io

[*405] "(2) The signs referred m in paragraphs h).
(c), (e), (g) to (L;, (») and (oi of >uh .cctii.n (1) ! :liis
section shall be subject to regulation.- adopted ihe
council as to the size, number anJ general location .ad as
to time and procedure lor erection and remo-.i! of

temporary signs."”

n5 ORS 377.735(1) provides:

"(1) If applicable federal ".-illations arc met.
the permit requirements nl ORS 577."lin to

377.840 do not apply to:

"(a) Signs with an area of not more th.ai 260
square inches identifying moim bus stops a fare
Zone limits of common carriers.

"(b) Signs erected and maintained by a city
showing the place and time of services or
meetings of churches and civic organizations in
the city; however, not more than two such signs
may be erected and maintained (hat are readable
by the traveling public pr ce. iing in any me
direction on any one highway

"(e) Residential directional signs along
highways other than fully controlled tcccss
highways: however, this paragraph doc-, not
apply if a professional, commercial or hi.-.iness
activity is maintained at the location and me .>ign
indicates its existence.

S 2555. *** 7 Media L. Rep. 1772

"(d) Official traffic control signs.

"(e) Signs of a governmental unit including
but not limited to regulatory devices, legal
notices or warnings.

"(0 Small signs displayed for the direction,
instruction or convenience of the public,
including signs which identify restrooms, freight
entrances, posted areas or the like, with total
surface area not exceeding four square feet.

"(g) Signs maintained for not more than two
weeks announcing an auction or a campaign,
drive or event of a civic, philanthropic or
educational organization.

"(h) Memorial signs or tablets.

‘(i) Signs maintained for not more than six
weeks by state and county fairs, rodeos, roundups
and expositions.

"(j) Directional signs maintained temporarily
to provide directions to places of business
offering for sale agricultural products harvested
or produced on the premises where the sale is
taking place.

"(k) A sign advertising the sale of real estate
by the owner or his agent and erected on the
advertisied premises.

"(L) Signs warning of hazards or danger on
the property upon which they are located, or
warning against hunting, fishing or treaspassing
upon such property.

"(m) Signs approved by the engineer and
erected by a utility or common carrier for the
purpose of notices necessary for the information,
safely or direction of the public.

"(n) Church directional signs not to exceed
six square feet in size, installed on private
property.

"(o) Temporary political signs erected or
maintained by candidates or political committees
on private property, if the sign area does not
exceed 32 square feet and if the sign is removed
within 30 days after the date of the election for
which erected.”

ORS 377.735(2) permits the Travel Information
Council to adopt regulations as to the size, number and
general location and as to the time and procedure for
erection and removal of temporary signs. n6 Signs
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erected or maintained within a city ni ne than 6<h; feet
from the nearest edge of the right-of-way of a state
highway are also exempt signs unless the s.en is
designed to he viewed primarily Y, "t ,.e state hiv av.
ORS 377.735(3). All exempted signs hum still e n.ply
with any applicable federal regulations. ORS 377.7.-5t1).

n6 ORS 371.735(2) provides:

Pursuant to ORS 377.735(2), the Council has
adopted regulations, including the one before us, reiuling
to the erection and maintenance of exempt signs. These
regulations vary according to the type of sign and pertain
to location, size, form and. in some instances, number
and time limit. See OAR 7.33-2'i-M-5 to 733-2.-00.
The following signs have no durat:oi,.i! limits: .uurch
and civic organization signs, residential directional iens,
signs of a governmental [***10] unit, memoria igns
and tablets and church [,f4t)6J directional signs. Signs
advertising the sale of property on which they are located
and temporary directional signs advertising the >.ilc of
agricultural products arc not limited as to time of
erection hut must be removed upon completion of the
sale of the product. Oilier signs lutve more specific
limitations: temporary civic signs must be removed
within two weeks of installation, hut not later Ih.m 24
hours tutor completion 4 tlw .-, ertiscd lit;
expositii.ii. fair and rodeo signs m .s ivc remov . Six
weeks alter erccied hut, not later ;hun 21 hour alter
closing of the event: and temporary political sign nav
not be erected prior to 60 days preceding the date if the
election to which they pertain and must p ,;,1222| be
removed within 30 days after the election.

Petitioners challenge the 60 day limitation on
temporary political signs as set forth in OAR 733-20-
050(3)(a.t. n7 arguing that it violates their right to
freedom of speech, n8 In this regard, petitioners argue
that, because political speech is involved, erection of
signs of his type is entitled :0 ah-ohnc .>roieclion. 2, it
cannot lie regulated at ail. .Sccom.y [:MtT 1| they
argue that, assuming some regulation u pormissil- e. the
regulatory limit in question here does uoi qualic as a
valid "time, place and manner" restrieti m. Alternatively,
they argue that, oven if the rule is construed as a valid
time, place and manner regulation, n cannot he sustained
because die state has failed to demonstrate a suflicently
compelling state interest to justify it. Petitioners also
claim that the rule in question violates equal protection
principles, because it impermissibly discriminates
between lemporary political signs and other types of
temporal”, signs with respect (ohmr'in rations.

n7 OAR 733-20-045 provides, in pertinent
part:

kel

"(3) Erection and Removal: Signs erected
under this rule are subject to the following
conditions:

"(a) Signs may not be erected prior to 60
days preceding the election date;

"(b) Signs must be removed within 30 days
after election date;

n8 Contrary to the state’s suggestion,
petitioners do not also challenge the requirement
that signs must be removed 30 days after the
election.

[***12]

[*407] The Council argues that its rule is not a
prior restraint on speech which must be justified by a
compelling state interest but is, rather, a reasonable
regulation on the time, place and manner of speech. It
argues that the governmental interest, along with other
factors, can be weighed against the individual interest. It
points to the state's interest in promoting highway safety
and beauty and in receiving its full share of federal aid
for highways. It notes that the rule is limited in
application and argues that there are ample alternatives
for communication by political candidates; thus, it
argues, the rule does not impose an undue burden on
First Amendment rights. It contends that petitioners'
equal protection claim is unfounded because the time
limits on political signs are reasonably calculated to
further the general purposes of state and federal sign
legislation and the difference in time restrictions for the
different types of signs is a reasonable response to the
practical requirements of the various forms of
communications.

1 Petitioners' Claim of Absolute Protectionfor Political
Speech

Initially, we reject petitioners' claim that political
[***13] speech enjoys absolute protection and cannot be
regulated. It is true that political speech, as opposed to
other types of speech, is afforded maximum protection
under the First Amendment. See New York Times Co. V.
Sullivan, 376 US. 254, 270, S45S Ct 710, 11 L Ed 2d
686 (1964); Garrison V. Louisiana, 379 US. 64, 74-75,
85 S Ct209, 13 L Ed 2d 125 (1964); Monitor Patriot Co.
V. Roy, 401 US. 265, 91 S Ct 621, 28 L Ed 2d 35 (1971);
John Donnelly & Sons v. Campbell, 639 F2d 6 (1st Cir
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1980); Baldwin v. Redwood City, 540 1'2d 1360 M i Cir
1976), cat den 431 U.S. 013 (1977). However, nut even
the right of political expression is euttii'letcly unlettered.
The Supreme court has repeatedly rceognize.i the
constitutionality of reasonable "time, piaee and manner"”
restrictions on the exercise of free speech rights. See
e.g., Police Department of Chicago v. do.siev, 4tev US.
92, 92 S Ct 2286. 33 L Ed 2d 212 (1072): Grinned v.
City of Rockford. 408 US. 104. 92 S C: 1294. 33t. Ed 2d
222 (1072); Cox . Louisiana, 370 ' 7. 136.85S  453.
13 L Eil 2d 471 (.065); Kovttcs r. >\n =r. 336 L V. 77.
69 S Ct 448. 03 L Ed 513 (I>s Cox r. New
Hampshire, 312 [***14] US. 569. 61 s Ct [*4<)s| 762,
85 L Ed 1049 11941). The statutory and regulatory
scheme before us does not absolutely prohibit the
erection and maintenance of political campaign signs; it
regulates the time, place and manner of their erection and
maintenance. Therefore, we examine the regulation in
[**1223] question not as an absolute 'am 'nit as . time,
place and manner restriction.

2. Time. Place and Manner Restri,. <

"Laws regulating time, place or manner of -peech
stand on a different fooling from laws prohibiting speech
altogether." Linmark Associates, Inc. r. NilHughin > 431
US 85 97 S Ct 1614, 52 L Ed Id 155 ./ Q77).
Reasonable restrictions relating to the time, plit-c and
manner in which the right to free speed! is cxerci -d are
permissible if

"** they are justified without .elot:nee ' the
content of the regulated speech, they serve a significant
governmental interest, and *** in so doing, they leave
open ample alternative channels lot ¢ mmunicai.on of
information.” Virginia lid. of Pimm,icy r. Xrginia
Citizens Consumer Council Inc., 425 u.s. 748. 77.. 96 S
Ct1S17. 48 L Ed 2d 346 (1976).

In measuring the effect of the statute or
regulation on free expression, "earc.ul consideration
must also be given to whether the challenged regulation
is more inclusive or more burdensome titan necessary to
further the legitimate governmental purposes it is
designed to foster]." Baldwin v. Redwood City, atpra,
540 F2d itt 1367; see also United Suitevi. OBrien. 391
US. 367. 377, 88 S Cr 1673. 20 /. 2d 672 ’068).
First Amendment freedoms must Iv kept in a preferred
position: a regulation can he no more restrictive than
reasonably neiessary to serve the governmental interest
involved. Brown e, Gliucs, 444 US. 348, 355, le tS Cl
594, 62 L Ed 2d 540 (1980): John Urnncily i&sons v.
Campbell, supra. 639 F2d at 8 Where First Amendment
rights are involved, restrictions itui-i he "narrowly
drawn." Central Hudson Gas v. Public Service Couim'n.

447 US. 557, 100 S Ct 2343, 65 L Ed 2d 341, 350
(1980); Baldwin v. Redwood City, supra, 540 F2d at
1567.

With these constitutional principles in mind, we turn
to the regulation before us. We note first that the Oregon
statute as a whole is not directed to content. Billboards
are regulated, and in some cases banned altogether,
[*409] not because of the [***16] messages they
convey but because :he medium of communication is
itself objectionable. See John Donnelly & Sons v.
Campbell, supra, 639 F2d at 8; Metromedia, Inc. v. City
of San Diego, 26 C3d 848, 164 Cal Rptr 510, 610 P2d
407 (1980), prob juris noted, 449 US. 897, 101 S Ct 265
(1980). On the other hand, the exemptions from the
erection, location and permit requirements are based on
content, and political campaign signs are treated as
exemptions. To the extent that such signs are treated
better than other signs, however, the statute cannot be
faulted on this ground. n9 Moreover, as one court has
noted in its examination of a similar state statute, each of
these exceptions reflects "an appropriate governmental
interest." John Donnelly & Sons v. Campbell, supra, 539
F2d at 9.

n9 The fact is, however, that temporary
political signs do not enjoy a preferred position.
See the equal protection discussion, post.

Like the exemptions, the regulations which
implement the exemptions appear [***17] to be based
upon content: how long an exempt sign may be
maintained depends upon the message that sign seeks to
convey. However, we need not decide if this distinction
in the regulations based upon content is impermissible.
Even if we assume that the regulation before us is a valid
time, place and manner regulation and not an improper
restriction on content, it cannot stand. Although the
regulation seeks to further legitimate state interests, we
conclude that these interests are insufficient to justify the
significant restriction on political speech it imposes.
Before outlining the reasons for our conclusion, we think
an examination of the case law in this area and a closer
look at the effect of the Oregon Act is helpful.

There are innumerable decisions examining state
statutes and city ordinances regulating the erection and
maintenance of billboards. A number of court decisions
[**1224] have upheld local and state regulations which
prohibit the posting of off-premise signs and which have
limited exceptions such as those in the statute before us.
The stated interests justifying such broad bans on
outdoor advertising structures are most often identified
as traffic safety [***18] and aesthetics. Some courts
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have found aesthetics alone to be a sufficient basis for
the restrictions. See e.g., Metromedia. [*410] Inc. V.
City of Stm Diego, supra. 26 Cat 3d s-s.- State v. l.otze.
92 Wash 2tl 52. 593 P2tl SI'1 (J9~-,. . ppctd diu.dssed
444 US. 921 (1979); Marldunn Ath.. ing Co. i State,
73 Wash 2d 405, 439 P2d 24S (19681 appeal dis nissed
393 US. 316 (1979); Stuckey's Stores, lac. OC. skey.
93 NM 312, 600 P2d 25S (1979). appeal aisiniss. d 446
US. 930. 100 S Ct 2145 11960); Xcwnuin Signs, ate. V.
Hijelle, 26S NW2tl 741 (N.l). 19-~S.. app,til Jie dssed
440 US. 901 (1979); Veterans of For. Wars, Etc. v.
Steamboat Springs, 575 P2d S35 (Colo 197S), dismissed
for want of substantial federal question, 439 L.1 809
(1978); Suffolk Qutdoor Advertising Co., Inc. v. llttlse,
43 NY2d 483, 402 NYS2d 368, 373 NE2tl 263 . 1977),
appeal tlisinissctl 439 US. SOS (19781: D, Telly
Advertising Corp. v. City of Baltimore. 279 Mil 66 370
A2d 1127 (1977j; John Donnelly & Sans, Inc. v. Outdoor
Advertising Bel., 369 Moss 206, 339 NE2J 709 <975);
E.B. Elliott Adv. Co. r. Metropolitan Oath' Conn . 425
F2d 1141 (5th Cir 1970); [***191 United Ada ‘ising
Corp. v. Borough of Raritan. 11 v/ 144 93 A- | 362
(1952); sec generally SJ ALKJd 486-556 (1977). n 0

n10 Petitioners have failed to die any
billboard eases. The Council relies on S: He v.
l.otze. 92 Wash 2tl 52. 593 P2d 811 (19/m cert
Jen 453 US. 922 11980). useussed in;i . and
Store ex rcl Dept. ofTransp . Pile. 603 P..1337
(Oklu 1979). The Council's reliance . i the
derision in Pile is misplaced. In that c. e the
court held that a statute pmiuniting all bin -cards
on rural byways did not include hiilboar. used
lor purposes of non-commercial speech. The
court reasoned that to read 'lie act as including all
billboards would raise serious First Amendment

problems.

In most of dicse cases the jv-moner's inter, i and
the court's opinion are limited ;o0 the eluu aged
regulation's effect on purely commercial speech. The
major exception to this focus is the decision y the
Washington Supreme Court in Sla;, -mLorze. m a. In
that case, the court specifically [***20] conside- .d the
prohibition against olT-silc advertising as it rela-cd to
political speech. The court found that the state law,
which sets out the requirements and exceptions of the
federal Act and in effect prohibits political and public
issue signs, did not violate the First Amendment to the
federal Constitution. State v. Lotzc. supra. 92 Wash 2d
52; see also Donnelly Advertising Corp. r. <"tv of
Baltimore, supra. 279 Mil 660.

However, the majority of the court decisions on this
latter, specific issue of interference with political [*411]
speech are contrary to LOtze. Regulations which prohibit
all political and ideological signs in a given location,
€.0., in a city or on the state's highways, have been
repeatedly found to be unconstitutional. See, e.g., John
Donnelly & Sons v. Campbell, supra; State v. Miller, 83
NJ 402, 416 A2d 821 (1980); Martin v. Wray, 413 F
Supp 1131 (E.D. Wis 1979); Aiona v. Pai, 516 F 2d 892
(9th Cir 1975); Ross v. Goshi, 351 F Supp 949 (D
Hawaii 1972); Peltz v. City of South Euclid, 11 Ohio St
2d 128, 228 NE2d 320 (1967); Norate Corporation v.
Zoning Board of Adjustment, 417 Pa 397, 207 A2d 890
(1965); [***21] People v. Middlemark, 100 Misc 2d

760. 420 NYS2d 151 (1979).

Like the federal Act and the state statutes and
ordinances examined in the cases noted above, the
Oregon Act attempts to eliminate outdoor advertising
from a particular area, Viz,, the state and federal highway
system.  Commercial signs are banned unless they
involve the sale of the property on which they are located
or are temporary directional signs relating to the sale Dt
agricultural products on the property on which they were
produced. These are so called "on-premises™ signs. The
Act, as noted, also exempts official and motorist
informational [**1225] signs and certain temporary
signs advertising civic functions, state and county events
and political signs. The political sign exemption is
limited. It applies only to political signs erected or
maintained by candidates or political committees and
onty to signs related to current political campaigns.
There is no provision allowing persons other than
candidates or committees to erect campaign signs in
support of the candidate of their choice. Further, the
exemption does not apply to other political issues or
ideological speech which is not the subject [***22] of
an election. Messages such as "Support E.R.A.," "No
Nukes" or "Guns don't kill people -- people kill people”
are banned altogether from the highways.

The regulation in question here narrows the political
sign exemption even further than does the statute. By its
provisions, such campaign signs as are permitted can
only be erected for 60 days preceding an election. This
regulation is, in the context of the larger statutory
scheme, a significant restriction on political speech.

Unlike many of the cases discussed above, we are
not here asked to decide the constitutionality of the
Oregon [*412] Motorist Information Act as a whole.
Petitioners challenge only the 60 day limitation on the
erection of political signs. They do not take issue with
the banning of ideological signs altogether, or the fact
that only candidates and committees can erect political
campaign signs. But see John Donnelly & Sons v.
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Campbell, supra. 639 F2d 6. we turn now to the rimited

inquiry before us.

The stated purposes of the Oregon Act are .liree:
highway safety, aesthetics and preservation of the state’s
recreational value, nil We have no doubt that these are
legitimate state interests. We [***23] find it drilicult,
however, to find a relationship between the to) day
limitation on the erection of political signs and public
safety. Once political signs are all ed oi. a tei. "tary
basis, it is difficult to imagine how prohibiting | -ideal
signs at other times significantly promotes lueitway
safety. It is apparent that other restrictions on ".idoor
advertising structures such as spacing, size and lighting
requirements arc more closely related to the promotion
of safe driving conditions. Limiting the time period
during which political signs may he maintained i- more
closely related to considerations of aesthetics and
preservation of the recreational value of Oregon's
highways. These arc, standing alone, valid slate interests
justifying the exercise of the state's police power See
Oregon City c. llurlke, 240 Or 35. tut) P2 1255 '>60).
nl2 Although we recognize the ..iadon-nip ' r.cen
aesthetic and recreational consider;.dons and re ..cting
the period of time during which signs will he risible
from the highways, as we have already stated, we Jo not
think that these interests are sufficient to jusiiiv the
significant restriction on political speech imposed vy the
regulation. [***24] See blui ICnneli. S ns v

Campbell, supra, 639 F2d ut 12

nil The Council also contends that the state
lias an interest in receiving ii>full share of icderal
aid lor the state's highway- aid ilia, tlti- icrest
is advanced by the qucsu .ed regulau. i; We
have no doubt that the stale lias su-.it an mierest.
However, the state's financial interest Joes not
outweigh the constitutional interests asserted by
the petitioners here.

n2 In Oregon City t. Hurtke. sapr.;. the
court upheld an ordinance excluding automobile
wrecking yards from the city on aesthetic grounds
alone. Many of the decisions noted above have
relied on the court's decision in Hurtke rinding
aesthetics to he a sufficient basis lor the
regulation and/or prohihi -n oi olii.einisc
billboards.

[*413] The bases for our conclusion arc threefold.
Initially, we find the 60 day limitation mincccs-arily
restrictive in light of the important Firs; Amendment
interests involved and the state's interest sought io be
advanced. We agree [***25] with the analysis of the

court in John Donnelly & Sons v. Campbell, supra,
where the First Circuit held a Maine statute which
prohibited most ofr-premises billboards unconstitutional
because of its significant impact on ideological speech.
The court noted that signs erected for an election,
primary or referendum within three weeks of the event
were exempted from the Act's operation. The court held,
however, that the exception did not go far enough —it
not only failed to provide for other types of public issue
signs  [**1226] but also limited the period of time
during which the election signs could be maintained. As
the court stated, "*** we doubt that three weeks is
enough time to publicize a campaign, particularly for the
little known or unpopular candidate, or cause, with the
greatest need for exposure." Id., at 15.

It is true that the time limitation before us is more
than twice as long as the one involved in the Donnelly
case. However, the same reasoning applies. The process
of acquainting the public with new candidates is a slow
one. Two months is simply not enough time to allow a
relatively unknown person to achieve household name
familiarity. When [***26] Oregon's particular election
scheme is considered, the unreasonable nature of the 60
day limitation becomes even more apparent: In Oregon,
while primary elections are held in May, the general
election is held the following November — almost six

months later. See ORS 254.056.

Secondly, although we recognize that alternative
means of communication, i.e., means other than
billboards along the state's highways, are available to
political candidates, we find these to be inadequate. A
persuasive decision in this area is that of the Ninth
Circuit in Baldwin v. Redwood City, supra, 540 F2d
1360. The city ordinance under scrutiny in that case
provided for a permit system and contained detailed
regulations governing the erection and maintenance of all
types of outdoor signs within the city. Included were
temporary signs which were limited to a period of 60
days before and 10 days after the event they [*414]
addressed. While exempted from various design and
structural controls, temporary signs were subject to
certain other regulations. Political campaign signs were
included in the category of temporary signs. The court
held that the ordinance's limit on the aggregate [***27]
area of political signs on behalf of a single candidate or
issue, its requirement that an application be filed before
displaying temporary political signs and that a
nonrufundable inspection fee be paid before displaying
signs, its provision requiring payment of $ 5 refundable
deposit before dispiaying signs, its ban on display of
signs in residential areas of the city and its provision
permitting summary removal of any temporary political
campaign sign under certain conditions were all
unconstitutional on First Amendment grounds. n!3 In
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considering die availability of alternative channels of
communication, the court stated:

"The existence of sueit alter:,.iivcs is <. .ilone
enough to justify any regulation tk city mav de- ,rc to
impose upon this means of expression. li is. however, a
factor to be considered in striking the appr nriate
accommodation between free speech and legitimate
governmental interests.

"Its significance depends upon me nature of h.v First
Amendment interest involved in die particular c:,.c. the
purpose and the extent of the restriciiun imposed, and the
availability of less restrictive means of accomplishing the
legitimate governmental objective. As we have |;,,i*28]
said, the First Amendment interests involved in the

display of political pesters adjacent to public
thoroughfares are substantial. Moreover, means of
political communication are not entirely fungible,

political posters have unique advantages. Their u e may
be localized to a degree that radio and new-.paper
advertising may not. With exception of handbill-, they
are the least expensive means by v.h'ch a e.iiulid; may
achieve name recognition among voters in local
elections.” Id., at 1368.

n13 The Redwood Cii\ ordinance’s ¢) day
limit on the maintenance M political +4ig was
not challenged or eonsidei.u by the c. .it in

Baldwin.

This view was reiterated In the court i: John
Donnelly ci Sons v. Campbell, snpi ;. In thit ¢ ; e the
court noted that outdoor advertising is a "I'm less
expensive means of communication than radio,
television, newspaper or magazines" and that ideological
and political speech [*415] significantly depends upon
outdoor advertising. 639 F2d at 16. As the court stated,
[***29] "Signs which can he cheaply erected
particularly permit advancing poorly financed causes of
little people.” Ibid., quoting front Martin r. |:1i:1227]
Strothers, 319 US. 141, 146. 63 S <7 862. 87 . ii.! 1313
(1943).

Finally, we note that, although political sX i- are
treated by the statute and regular n in que.ii i. here
better than many other types of signs, they are. Iv- virtue
of the regulation before us, treated worse than some. In
addition to official and informational signs, certain on-
premise commercial signs, identified above, are not
limited as to duration; the only limitation is that they
must he removed after the sale hey are adwt'ising.
Thus, the law may impact more heavily on the -ale of
ideas than on the sale of squash. Faced with a ,-imilar

provision in the Maine statute, the court in John
Donnelly & Sons v. Campbell, supra, concluded, and we
agree, that such a result is "a peculiar inversion of First
Amendment values." Id., at 15-16.

On the basis of the foregoing analysis, we conclude
that OAR 733-20-050(3)(a) infringes wupon First
Amendment rights by impermissibly restricting the scope
of political speech through its limitations on the time
[***30] for erection of political signs.

3. Equal Protection Considerations

Although not necessary to our decision in this case,
we wish to add one further observation concerning the
regulation we are reviewing. The distinction in the
regulation between political and commerical speech
raises Equal Protection as well as First Amendment
issues. In Orazio v. Town of N. Hempstead, 426 F Supp
1144 (ED NY 1977), thr court was faced with a town
ordinance that limited ti e erection of political wall signs
to six weeks preceding an election. The ordinance placed
no time limits o.i nonpolitical wall signs which
advertised the nature of the business conducted on the
premises. The court found that the ordinance violated
both the First Amendment and the Equal Protection
Clause.  While recognizing the town's concern for
aesthetic values, the court found the distinction between
types of signs was not justified as political wall signs, in
the courts view, were not inherently more obnoxious or
ugly than other wall signs. In response to the [*416]
defendant's claim that political signs are by nature
temporary the court stated:

"Whether temporary or not, politics is important
business, [***31] and it is difficult to perceive what
governmental interest is served by placing time limits on
the public's opportunity to be informed about candidates
who are seeking public office or organizations which
support them." Id., at 1149.

We agree. nl4

nl14 Another decision which specifically
discussed a time limit on the maintenance of
political signs is Ross v. Goshi, supra. In that
case, political campaign signs were exempted
from certain  erection and  maintenance
requirements for the 60 day period preceding an
election. The court found the time Ilimit
reasonable. However, the court noted that
political signs were permitted at any time before
the 60 day period as long as they conformed to
the restrictions placed on other outdoor signs.



2 0re. apus. 39

5 9
195! Ore. App. LLXIS 25

The court in Orazio distingu..-.hod the ease . el'ore
it iVoin RUSS on this basis.

We conclude that the 60 day limitation on the
maintenance ol’ political campaign signs prior o an
election is unconstitutional. It violates both the First
Amendment and the [***32] Equal Protection clause of
the United States Constitution. Tl.c regulation is ".u.luly
restrictive and burdensome when .ae significant First
Amendment interests involved are balanced against
interests of the state it seeks to advance. Although
alternative modes of communication are available, they
are inadequate when compared to the manner of
expression (billbofiua), and the location (the state
highway system). Finally, the regulation treats certain
commerical signs mor* favorably than political signs, a
distinction not reasonably related to any appropriate
governmental interest, n15

nl5 Normally, we w it.n consider t/.egon
constitutional issues first. Here, howovi.. the
Council argues in part that it is compelled io the
enactment of OAR 733-20-D51D3)(@) by pr>". Ision
of the Federal Highway Beautification Act.
Because we consider analysis under the federal
Constitution dispositive, and in order to a-oid a
needless analysis of the applicability of the
Supremacy Clause in this context, we have
confined our discussion and Holding to que .imns
raised under it.
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[***33]

[**1228] We are not unmindful of this state's
interest in maintaining the beauty and recreational
attractiveness of all of our resources, including the state
highways. We recognize that billboards are viewed by
many as a blight upon the land. However, this is a case
involving significant First Amendment rights. As the
court in Baldwin v. Redwood City, supra, stated:

[*417] "Communication by signs and posters is
virtually pure speech. The element of conduct in a sign
posted on behalf of an issue or candidate during a
campaign is minimal. Baldwin and Cannon seek to use
posters in political campaigning, and 'the constitutional
guarantee has its fullest and most urgent application
precisely to the conduct of campaigns for political
office.' Monitor Patriot Co. v. Roy, 401 U.S. 265, 272, 91
S Ct 621, 28 L Ed 2d 35 (1971). Posters and signs are
ei“tcd adjacent to 'traditional first amendment forums,
such as public sidewalks and other thoroughfares,' Aior.a
v. Pai, 516 F2d 892, 893 (9%th Cir 1975) where
‘'expressive activity may be restricted only for weighty
reasons.' Grayned v. City of Rockford, 408 U.S. 104, 115,
92 S Ct 1194, 2303, 33 L Ed 2d 222 (1972). [***34] ***
The regulations *** directly infringe the First
Amendment rights of individuals who want to express
political opinion in a traditional First Amendment
forum." 540 F2d at 1366.

For the reasons stated above, we hold that OAR 733-
20-050(3)(a) is unconstitutional and therefore invalid.
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OPINION:

[*53] MEMORANDUM OF OPINION AND
ORDER

These consolidated actions bring before the Court
the question of the constitutionality of the City of
Antioch's ordinance limiting to the 60 day period before
an election the posting of political signs that promote
candidates for public office or advocate a position on
upcoming ballot propositions.

The city, which bears the burden of showing that its

ordinance comports with the First Amendment, seeks a
declaration affirming the constitutionality of Section 9-

5.1115(b)(4)(ii) of its Municipal Code and an injunction
requiring defendants Candidates' Outdoor Graphics
Service (COGS) and Cynthia Fulton nl to obey the local
law. By counter [*54] motion in a related suit, COGS
and Fulton seek a declaratory judgment [**2] holding
the Antioch ordinance violative of the First and
Fourteenth Amendments and a permanent injunction
against its enforcement.

nl Although the City of Antioch did not raise
the issue, there is a question whether these
defendants have standing to challenge the
ordinance. As a jurisdictional  doctrine
determining whether a controversy is justiciable,
the issue of standing is properly raised by the
court sua sponte. Problems of standing to litigate
comprise both constitutional limitations on the
judicial power under Article Il of the federal
Constitution  and  self-imposed prudential
restraints.  Valley Forge Christian College v.
Americans Unitedfor Separation of Church and
State, Inc., 454 US. 464, 102 S. Ct. 752, 757-59,
70 L Ed 2d 700 (1982). The bedrock
requirement for standing in the constitutional
sense is a showing that the claimant has suffered
cognizable injury; he may not be merely a
concerned bystander who presents a generalized
grievance about government. ld. at 758-59.

Both defendants in this case meet this
showing of injury in fact. COGS prints and posts
political signs for candidates in local, State, and
national elections. The firm was engaged by a
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candidate seeking statewide office to poster in
preparation for the June 1982 primary. Posting
was begun well in advance of the 60-day period.
Although this candidate was defeated in the June
primary, COGS, which has a Northern California
office in the City of Belmont, is likely to again be
hired to perform its services in Antioch and other
Bay Area cities.  Taxpayers for Vincent v.
Members of City Council, 682 F.2d 847, 849 n.|
(9th Cir. 1982). The fact that COGS is paid to
advertise candidates does not impose a barrier to
standing, nor does it mean that the speech in
question is unprotected or deemed commercial
because COGS has an economic interest in its
promotion. See Metromedia, Inc. v. San Diego,
453 US. 490, 504, 69 L Ed. 2d 800, 101 S. ..

2882 .11 (1981).

Cynthia Fulton, the other defendant in this
suit, lives in Antioch and intends to campaign by
posting political signs in her community. The
ordinance has the kind of direct and tangible
effect on her legal interests which is requisite to
her standing to participate in this suit.

[**3]

These suits testing the constitutionality of the
Antioch law were brought in the early part of 1982. The
city voluntarily agreed to suspend enforcement of its
ordinance pending a determination by this Court of the
ordinance's validity. = With the general election of
November 2nd now only weeks away, postering will be
permitted under the ordinance's 60 day rule until after the
election. Although the issue thus appears temporarily
mooted, it may properly be considered as raising a case
and controversy within the meaning of Article Il since it
is one of those issues which is "capable of repetition, yet
evading review." Sosha V. lowa, 419 US. 393, 42 L Ed.
2d 532, 95 S. Ct. 553 (1975); Taxpayersfor Vincent v.
Members of City Council, 682 F.2d 847, 849 n.l (%th

Cir. 1982).

I. The Local Ordinance

The Antioch ordinance n2 limits the posting of
outdoor political signs publicizing [*55] ballot
propositions or promoting candidates for public office to
a period of 60 days prior to the election to which they
relate. The term "political sign” is defined as "any sign
which is designed to influence the action of the voters for
the passage or defeat of a measure appearing [**4] on
the ballot at any national, State, or local election.”
Antioch, California  Municipal Code § 9-
5.1115(b)(2)(1979).

n2 Antioch, California Municipal Code § 9-
5.1115(b) (1979) (amended 1981). The portion
of the sign ordinance dealing with special
restrictions placed on political signs reads as
follows:

(b) Political signs.

(1) Permission to use. Notwithstanding
anything to the contrary contained in this article,
political signs shall be permitted in the City
subject to the terms and ccnditions set forth in
this subsection, which terms and conditions shall
apply only to outdoor political signs.

(2) Political sign defined. "Political sign"
shall mean any sign which is designed to
influence the action of the voters for the passage
or defeat of a measure appearing on the ballot at
any national, State, or local election or which is
designed to influence the voters for the election
or defeat of a candidate for nomination or
election to any public office at any national,
State, or local election.

(3) Registration of responsible parties for
signs. Any political campaign committee or
candidate who utilizes political signs shall
register the name of a person within the political
committee or the candidate himself who shall be
responsible for the political signs erected on
behalf of and by such committee or candidate,
their placement, and their maintenance within the
City, and such person shall be considered the
"responsible party."” Such responsible party shall
complete a registration form provided by the
City, giving his name and address and where he
can be contacted, and shall agree to become
responsible for such political signs.

(4) Location, time of erection, and type.

Political signs are hereby permitted in any zone
without the prior approval of the Commission or
Council. However, any such sign shall not:

(i) Be permanent or lighted;

(ii) Be erected earlier than sixty (60) days
before the election to which they relate;

(iii) Be attached to any utility pole, fence,
tree, or other vegetation or upon any public right-
of-way;

(iv) Be so situated that the face thereof is
specifically oriented for viewing toward any
freeway right-of-way;
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(v) Be erected in such a manner that it will or
reasonably may be expected to interfere with,
obstruct, confuse, or mislead traffic or be so
situated as to endanger the health, safety, or
welfare of people or endanger property;

(vi) Be erected or place at the intersection of
any street, or within the segment created by
drawing an imaginary line between points fifty
(50" feet back from where the curb lines of the
intersection quadrant intersect;

(vii) Signs used in primary elections shall not
remain for general election purposes on behalf of
a successful primary campaign candidate but
shall be removed pursuant to the provision of
subsection (5) of this subsection.

(viii) Be erected without the permission of
the owner of property on which it is located;

(ix) Be placed upon any other sign, unless
specifically authorized by the owner or person in
possession of such other sign; and

(x) Be erected by a political campaign
committee or candidate without first having
registered the responsible party.

(5) Removal. A political sign shall:

(i) Be removed within fourteen (14) days
after the election to which it relates;

***(7) Exemptions. The provisions of this
subsection shall not apply to the following:

(i) A sign political in nature which is inside a
building though visible from the exterior; and

(i) Billboards posted by a person or
corporation duly licensed to erect and maintain
billboards, provided they are posted in a location
in the manner authorized or permitted under other
provisions of this article. "Billboard" is defined
in paragraph (c) of this article.

[**5]

In effect, the local law imposes a year-round ban on
political sign postering which is temporarily suspended
60 days before an election and reinstated after the
election has taken place. Candidates and advocates have
a sixty day window within which to reach Antioch voters
via the medium of the temporary political sign, a
medium whose unique advantages have been recognized
by other courts. Baldwin v. Redwood City, 540 F.2d
1360, 1368 (9th Cir. 1976), cert, denied, 431 U.S. 913,
97 S. Ct. 2173, 53 L Ed. 2d 223 (1977); John Donnelly
& Sons v. Campbell, 639 F.2d 6, 16 (1st Cir. 1980),

affd, 453 US. 916, 69 L Ed. 2d 999, 101 S. Ct. 3151
(1981); Van v. Travel Information Council, 52 Or. App.
399, 628 P.2d 1217, 1226 (1981).

Only Section 9-5.1115(b) (4) (ii) of Antioch's
Municipal Code is challenged by defendants; the Court is
not asked to decide the constitutionality of the entire
portion of the Antioch ordinance dealing with political
signs. The Court notes in passing, however, that Section
9-5.1U5(b)(4)(v) which purports to prohibit the posting
of political signs in any manner that may interfere with,
obstruct, confuse, or mislead traffic, or endanger the
[**6] health, safety, or welfare of people, raises serious
questions of vagueness and overbreadth.

Il. Standard of Review in First Amendment Cases

The Ninth Circuit has outlined certain general
principles which this Court must apply in analyzing
legislative enactments, such as Antioch's, which regulate
First Amendment rights.  Taxpayers for Vincent v.
Members of City Council, 682 F.2d 847, 849 (9th Cir.
1982) (quoting Rosen v. Port of Portland, 641 F.2d
1243, 1246 (9tli Cir. 1981)) (citations omitted).

First, the law is presumptively unconstitutional and
the state bears the burden of justification .... Second, the
law must bear a "substantial relation” to a "weighty"
governmental interest ... The law cannot be justified
merely by the showing of some legitimate governmental
interest.... Third, the law must be the least drastic means
of protecting the governmental interest involved; its
restrictions may be "no greater than necessary or
essential to the protection of the governmental interest.”

The city argues that this rigorous standard of review
should not be applied to its ordinance because it is
merely a "time, place, and manner" restriction [**7]
which only incidentally burdens those seeking to inform
the public about issues and candidates in upcoming
elections. It is true that "laws regulating time, place, or
manner of speech stand on a different footing from laws
prohibiting speech altogether." Linmark Associates, Inc.
v. Willingboro, 431 U.S. 85, 93, 52 L. Ed. 2d 155, 97 S.
Ct. 1614 (1977). Such restrictions are permissible
"provided that they are justified without reference to the
content of the regulated speech, that they serve a
significant governmental interest, and that in so doing
they leave open ample alternative channels for
communication of the information." Virginia Bd. of
Pharmacy v. Virginia Citizens Consumer Council Inc.,
425 US. 748, 771, 48 L Ed. 2d 346, 96 S. Ct. 1817
(1976).

The Antioch ordinance is clearly a regulation with
respect to time; but it is unlike other regulations
traditionally cast as "time, place, and manner"
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restrictions. See, e.g., Brown v. Louisiana, 383 U.S. 131,
15 L Ed. 2d 637, 86 S. Ct. 719 (1966) (silent vigil would
not interfere with tranquility of [*56] public library, but
noisy protest could be banned); Adderley v. Florida, 385
US. 39, 17 L Ed. 2d 149, [**8] 87 S. Ct. 242 (1966)
(jail grounds not an appropriate forum for civil rights
demonstration, but state capitol grounds could not be
closed to public protest); Groyned v. Rockford, 408 U.S.
104, 33 L Ed. 2d 222, 92 S. Ct. 2294 (1972) (state could
ban noisy protests near school since disruptive of
classwork); Heffron v. International Society for Krishna
Consciousness, Inc., 452 U.S. 640, 69 L Ed. 2d 298, 101
S. Ct. 2559 (1981) (state could confine persons soliciting
donations for Krishna religion to one location on state
fairgrounds).

The 60 day rule, unlike the typical “time, place, and
manner” restriction, does not attempt to determine
whether and at what times the exercise of First
Amendment rights is compatible or incompatible with
the normal uses of a particular forum or place. Grayned
v. Rockford, 408 U.S. 104, 116, 33 L Ed. 2d 222, 92 S.
Ct. 2294 (1972); Taxpayers, supra, at 850. Rather, it
imposes a general ban on the posting of signs promoting
the candidacy of certain individuals or advocating a
certain viewpoint on an upcoming ballot proposition.
This ban is in effect everywhere in the city -- on
sidewalks, parks, and streets, as well as, apparently, on
[**9] all private property -- throughout the year. The
ban is temporarily lifted for only a two-month period
prior to an election and is reimposed in its wake. Such a
pervasive restriction, which singles out political signs for
special treatment, is properly analyzed under the test
outlined in Rosen, supra, and reaffirmed by the Ninth
Circuit in the Taxpayers case.

One must begin, therefore, with the proposition that
the Antioch ordinance, which explicitly restricts and
regulates a form of political speech, is presumptively
unconstitutional. A heavy burden falls on the city to
justify its regulation. Its regulatory goal must not only be
a "weighty" governmental interest, but the city must
show that no less restrictive alternative can be crafted
which will promote that interest in a less onerous

fashion.

With these governing principles in mind, the Court
turns to the regulation before it. Two specific challenges
are made to the Antioch law. First, the ordinance, by
creating a classification based on the content or message
of the communication conveyed on signs to be posted in
the city, is attacked as violating the Fourteenth
Amendment's guarantee of equal protection. Second,
[**10] the local law is challenged as incompatible with
the First Amendment's guarantee of freedom of speech
because it imposes restrictions on one important medium
which candidates and advocates use to inform the public

about elections for political office and about state
referenda and initiatives —the temporary political sign.
Each of these issues will be considered in turn.

I1l. Equal Protection

The Supreme Court recently gave extensive
consideration to the question whether a law which
accords disparate treatment to commercial and to
noncommercial speech impermissibly discriminates on
the basis of content. Metromedia, Inc. v. San Diego, 453
US. 490, 69 L Ed. 2d 800, 101 S. Ct. 2882 (1981). The
Court reviewed an ordinance of the City of San Diego
which permitted a business to erect an on-site billboard
identifying its goods and services, but prohibited all off-
site billboards. The local law contained a number of
exceptions to the general ban on off-site billboards,
including one exempting “temporary political campaign
signs™ erected no earlier than 90 days before an election.
Although the San Diego ordinance spoke of temporary
campaign "signs,” the California Supreme [**11] Court
provided a narrowing definition which limited the terms
of the ordinance to permanent, fixed structures
displaying  advertisements, i.e., to  billboards.
Metromedia, Inc. v. San Diego, 26 Cat. 3d 848, 164 Cal.
Rptr. 510, 513 n.2, 610 P.2d 407 (1980).

The San Diego law was invalidated in a 6-3 decision
which generated five separate opinions. A plurality of
Justices found that the ordinance impermissibly
discriminated by classifying signs with respect to the
content of the message conveyed and inverted [*57] the
First Amendment "by affording a greater degree of
protection to commercial than to noncommercial
speech.” Metromedia, Inc. v. San Diego, 453 U.S. 490,
513, 69 L Ed. 2d 800, 101 S. Ct. 2882 (1981). n3 The
plurality, in remanding the case to the California
Supreme Court for a possible limiting and saving
construction of the ordinance, explained diat the San
Diego law could only be saved by limiting its reach to
commercial speech; it was fatally defective as applied to
political or ideological speech. n4 On remand, the
California Supreme Court declined to provide a
narrowing construction on grounds that to do so would
judicially rewrite the local law. The [**12] California
Court noted that the political sign exception would be
unnecessary in an ordinance limited to commercial
speech. Metromedia, Inc. v. San Diego, 32 Cal. 3d 180,
649 P.2d 902, 185 Cal. Rptr. 260, slip op. at 16 (Cal.
Sup. Ct., 1982).

n3 Chief Justice Burger, dissenting
separately in Metromedia, argued vigorously
against using the equal protection rationale to
invalidate the ordinance. He found the law to be
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"essentially neutral" because San Diego had not
attempted to censor or suppress any particular
viewpoint or ideological message. Metromedia,
supra, 453 U.S. at 561-69.

n4 Two other Justices, concurring in the
judgment invalidating the San Diego ordinance,
would have done so on broader First Amendment
grounds. Justices Blackmun and Brennan would
have simply reversed the California Supreme
Court's decision upholding the ordinance on
grounds that the city had failed to justify the
substantial ~ restrictions imposed on  First
Amendment rights. Metromedia, Inc. v. San
Diego, 453 U.S. 490, 521-40, 69 L Ed. 2d 800,
101 S. Ct. 2882 (1981).

[**13]

The standard for analyzing equal protection in the
First Amendment area was stated by the Court in Police
Department v. Mosley, 408 U.S. 92, 33 L Ed. 2d 212, 92
S. Ct. 2286 (1972), a case striking down an ordinance
which generally banned picketing at a school but created
a special exception for labor picketing.

Under the Equal Protection Clause, not to mention the
First Amendment itself, government may not grant the
use of a forum to people whose views it finds acceptable,
but deny use to those wishing to express less favored or
controversial views ... Selective exclusions from a
public forum may not be based on content alone, and
may not be justified by reference to content alone.

Id. at 96.

Laws aimed at controlling the non-communicative
aspects of speech must regulate evenhandedly; those
which selectively discriminate on the basis of content or
subject matter offend the Equal Protection Clause.
Linmark Associates v. Willingboro, 431 US. 85, 52 L
Ed. 2d 155, 97 S. Ct. 1614 (1977) (township ordinance
prohibiting posting of "For Sale" and "Sold" signs to
prevent white flight selectively and impermissibly bans
signs based on content); Carey v. [**14] Brown, 447
US. 455, 65 L Ed. 2d 263, 100 S. Ct. 2286 (1980)
(differential treatment of labor and nonlabor picketing
impermissibly accords preferential treatment to views on
one subject); Erznoviik v. Jacksonville, 422 U.S. 205, 45
L Ed. 2d 125, 95 S Ct 2268 (1975) (law prohibiting
drive-ins from showing films with nudity invalidated,;
government may not selectively shield public from
certain kinds of speech that may be more offensive than
others); Consolidated Edison v. Public Service Comm'n
of New York, 447 U.S. 530, 65 L. Ed. 2d 319. 100 S. Ct.
2326 (1980) (ban on hill inserts discussing controversial

issues of public policy such as nuclear power not content
neutral even though it suppressed both pro and con
points of view; invalidated as an impermissible
restriction based on message and subject matter).

A few cases have approved regulations which
differentiate on the basis of subject matter. In Lehman v.
Shaker Heights, 418 U.S. 298, 41 L. Ed. 2d 770, 94 S. Ct.
2714 (1974), the Court upheld an ordinance banishing
political signs from city-owned buses. And in Greer v.
Spock, 424 US. 828, 47 L. Ed. 2d 505, 96 S. Ct. 1211
(1976), a regulation prohibiting partisan [**15] political
speeches on a federal military base was sustained. The
Metromedia plurality distinguished these cases as turning
on "unique fact situations involving government-created
forums [*58] ..." Metromedia, Inc. v. San Diego. 453
US. 490, 514, 69 L Ed. 2d 800, 101 S. Ct. 2882 n.19
(1981). Chief Justice Burger, dissenting in Metromedia
found the Lehman principle, permitting a city to exclude
all political advertisers, to be applicable to the San Diego
ordinance, so long as no particular point of view or issue
iif public debate is censored. Metromedia, supra, 453
U.S. at 568 n.8.

The Antioch political sign ordinance is content
neutral in the sense that it does not discriminate among
political messages. But it imposes severely restrictive
time limits on the posting of political signs -- limits not
imposed, for example, on temporary signs advertising
upcoming commercial, charitable, or civic events. By
singling out political signs for restrictive treatment, the
Antioch ordinance cleariy conflicts with the Metromedia
plurality and the Mosley line of cases. n5 Commercial
speech, although subject to other limitations in the city's
municipal sign [**16] ordinance, is merely regulated in
Antioch; political speech is outlawed except during the
sixty day period before an election.

n5 See also Aiona v. Pai, 516 F.2d 892 (9th
Cir. 1975) (Hawaii statute banning movable
political signs but not commercial signs from
sidewalks violates equal protection); Orazio V.
Town of North Hempstead, 426 F. Supp. 1144
(E.D. N.Y. 1977) (ordinance limiting posting of
political wall signs to six weeks before election
impermissibly discriminates on the basis of
political content); John Donnelly & Sons v.
Campbell, 639 F.2d 6 (1st Cir. 1980), affd, 453
US. 916, 69 L Ed. 2d 999, 101 S Ct 3151
(1981) (state law banning billboards with limited
exceptions imposed greater restrictions on
ideological than commercial speech).
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The Antioch ordinance, by imposing specially
restrictive treatment to political signs, unconstitutionally
discriminates in the exercise of First Amendment rights
in the setting where they have their "most urgent
application ... the conduct of campaigns [**17] for
political office.” Monitor Patriot Co. v. Roy, 401 US.
265, 272, 28 L. Ed. 2d 35. 91 S. Ct. 621 (1971).

IV. First Amendment

Apart from its shortcomings under the equal
protection principle of the plurality in Metromedia, the
Antioch ordinance must fail because the city has not
sustained its heavy burden of justification under the First
Amendment. The city has not shown that its ordinance is
the least drastic means of protecting its governmental
interest under the test announced by the Ninth Circuit in
Rosen, supra.

Each medium of communication offers special
advantages to those seeking to convey a message and
presents special regulatory problems to local
governments seeking to mitigate the negative spillover
effects that the medium may have on the rest of the
community. Courts have stressed the uniqueness of each
medium of expression in striving to find the proper
accommodation of First Amendment values and other
societal interests. "The moving picture screen, the radio,
the newspaper, the handbill, the sound truck and the
street corner orator have differing natures, values,
abuses, and dangers. Each, in my view, is a law unto
itself...." Kovacs [**18] v. Cooper, 336 U.S. 77, 97, 69
S. Ct. 448, 93 L. Ed. 513 (1949) (Jackson, J.) We deal in
this case with the temporary political sign, a medium
with its own special virtues and vices.

The question whether durational limits on the
posting of temporary political signs unnecessarily restrict
the exercise of First Amendment rights has not been
decided by this Circuit or by the U.S. Supreme Court.
The Metromedia case did not directly decide whether it
is constitutional to place time limits on political
advertisement using temporary signs. The majority of
Justices rejected the restrictions imposed by the
ordinance at issue there on political and ideological
speech. But the San Diego ordinance regulated
billboards. n6 Permanent, fixed structures like billboards
are a medium [*59] different from small, detachable
political signs and present different regulatory problems.
The Court of Appeals twice made passing reference to
such time limits in other cases dealing with local sign
ordinances, apparently considering them unobjectionable
in the context of these cases. See Baldwin v. Redwood
City, 540 F.2d 1360, 1370 (9th Cir. 1976); Verrilli v.
City of Concord, 548 F.2d [**19] 262, 265 (9th Cir.
1977). But it has not had occasion to consider fully the

countervailing policy arguments and conflicting interests
which must be weighed in determining whether a 60 day
rule represents a fair and reasonable accommodation of
the city's interest in protecting its aesthetic appearance
and the public's interest in full and vigorous debate of
political issues. n7

n6 The Antioch ordinance specifically
exempts billooards from its political sign
regulations. Antioch, California Municipal Code
§  9-5.1I5(b)(7)(ii)(1979) (amended 1981).
And only outdoor political signs are subject to the
60 day rule. Antioch, California Municipal Code
S 9-5.1115(b) (7) (i) (1979) (amended 1981).

n7 In its recent decision in Taxpayers, supra,
the Ninth Circuit invalidated, on First
Amendment grounds, an ordinance of the City of
Los Angeles prohibiting the posting of signs on
sidewalks, curbs, posts, telephone poles and other
public objects. Contra, Sussli v. City of San
Mateo. 120 Cal. App.3d 1 173 Cal. Rptr. 781
(1981).

[20]

Antioch enacted the 60 day rule in order to keep the
community’s streets, sidewalks, parks, and business and
residential ~districts attractive, clean, and visually
uncluttered. The governmental interest advanced is
aesthetics and concern for visual amenities in the
community.  The legitimacy of this governmental
objective is not disputed. See Taxpayers for Vincent v.
Members of City Council, 682 F.2d 847, 851-52 (9th Cir.
1982); Baldwin v. Redwood City, 540 F.2d 1360, 1370
(9th Cir. 1976).

But this particular ordinance, banning the posting of
temporary political signs everywhere in the city for all
but a 60 day period before an election, is not the sort of
narrowly drawn, sufficiently detailed restriction which
can pass constitutional muster. It does not adequately
accommodate its aesthetic and environmental goals to
the publics right to be informed about upcoming

elections.

The temporary political sign offers special
advantages to the candidate seeking public office and to
the advocate promoting a particular position on a state
ballot measure. These signs are a relatively inexpensive
means of campaigning. Their use can be localized so
that certain areas which the advocate [**21] wishes
especially to reach may be targeted. A candidate or
partisan can use the temporary sign to place a name or an
issue before the public. In a campaign for political
office, political posters can be effectively utilized to
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build up the candidate's name recognition and to
establish him as a serious contender. The temporary
political sign has special value to the non-incumbent or
relatively unknown candidate who can use the signs to
identify his name among the electorate. The less well-
known candidate can test the waters to see whether his
candidacy is viable before going to more expensive
media such as television or radio.

As the Ninth Circuit noted in Baldwin v. Redwood
City, 540 F.2d 1360, 1368 (9th Cir. 1976), in striking
down an ordinance which, among other things, limited
the aggregate area of temporary signs allowed on a
parcel of land and banned them from residential areas

altogether:

Means of political communication are not entirely
fungible; political posters have unique advantages. Their
use may be localized to a degree that radio and
newspaper advertising may not. With the exception of
handbills, they are the least expensive means by which a
candidate [**22] may achieve name recognition among
the voters in a local election.

Although the Antioch ordinance does not bar all
campaigning outside the sixty day period, it does
severely restrict the use of one important vehicle for
political advertisement, the temporary sign.  The
alternative means for informing the voters in Antioch —
newspapers, radio, television, and door-to-door
solicitation - may not be satisfactory substitutes as they
may be more costly n8 and perhaps less effective if not
preceded by a vigorous sign campaign. See [*60]
Linmark Associates, Inc. v. Willingboro, 431 U.S. 85, 93,
52 L Ed. 2d 155, 97 S. Ct. 1614 (1977); Baldwin v.
Redwood City, supra, at 1368.

n8 In the Joint Statement of Facts, all parties
to the suit stipulated to the following: "Political
signs can constitute an important element in
many political campaigns in California and offer
a relatively effective and inexpensive means by
which little-known candidates can achieve name
recognition among the electorate.”

Other [**23] courts have found ordinances which
impose time limits on the posting of temporary political
signs to be unconstitutional. A state appellate court in
Oregon struck down a statute limiting the right to erect
temporary political signs on land bordering state
highways to 60 days before an election. Van v. Travel
Information Council, 52 Or. App. 399, 628 P.2d 1217
(1981). While recognizing the legitimacy of the state's
interest in the beauty of its highways, the Oregon court

found that this interest did not sufficiently justify the
restrictions imposed on political speech. The court
stated:

The process of acquainting the public with new
candidates is a slow one. Two months is simply not
enough time to allow a relatively unknown person to
achieve household familiarity.

Id. at 413, 628 P.2d at 1226.

A district court in New York, considering a similar
ordinance which limited the posting of "political wall
signs™ to six weeks prior to an election, invalidated the
rule on equal protection grounds. Orazio v. Town of
North Hempstead, 426 F. Supp. 1144 (E.D.N.Y. 1977).
Addressing the inherent public policy ptoblems
associated with the imposition of time limits [**24] on
political advertisement, the Orazio court noted:

Defendants ... assert that time restrictions on political
wall signs are necessitated by the fact that politics is a
temporary business. Whether temporary or not, politics
is an important business and it is difficult to see what
governmental interest is served by placing time limits on
the public's opportunity to be informed about political
candidates who are seeking public office or organizations
which support them.

Id. at 1149.

These precedents are persuasive. The city has failed
to show that its legitimate interest in maintaining a clean,
litter-free, visually attractive community justifies placing
time limits on the posting of political signs but not on
temporary signs that convey commercial messages or
ideological messages unrelated to an upcoming election.
Nor has the city shown that this particular time period of
sixty days, even if evenhandedly applied to all temporary
signs, reasonably and adequately provides for the
exercise of First Amendment rights. Before the city may
impose durational limits or other restrictions on political
advertising within its community to advance aesthetic
goals, [**25] it must show that it is "serious and
comprehensively addressing aesthetic concerns with
respect to its environment." Taxpayers for Vincent v.
Members of City Council, 682 F.2d 847, 852 (9th Cir.
1982) (quoting Metromedia, Inc. v. City of San Diego,
453 U.S. 490, 530-31, 69 L. Ed. 2d 800, 101 S. Ct. 2882

(1981).

V. Less Drastic Alternatives

This Court is sensitive to the need for judicial
restraint in intruding on the exercise of the police power
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by local governments to regulate land uses in the interest
of public safety, health, morality, peace and quiet, and
the general welfare. Temporary political signs, while
possessing unique advantages as a means for informing
voters about candidates and public issues, may also pose
special problems to a city in its attempts to maintain
aesthetic standards. Because of their eye-catching colors
and the profusion in which they are sometimes posted,
political signs may convey their message in a strident or
discordant fashion. See Ross v. Goshi, 351 F. Supp. 949,
953-54 n.13 (D. Hawaii 1972). If completely
uncontrolled, they could subject the community to visual
blight and pollution.

However not all efforts to regulate temporary [**26]
signs will necessarily be invalid. In its recent opinion in
Taxpayers, supra, the [*61] Ninth Circuit has pointed
the way toward less restrictive alternatives available to
city government:

Instead of a general ban, the City might regulate the
size, design, and construction of the posters ... institute.

clean up or removal requirements, ... or provide more
stringent regulations for the areas of the City more in
need of protectio:.. Moreover, the City might specifically
prohibit the erection of signs that obscure hydrants,
traffic signs, and signals, or that block motorists' line of
sight. We also think it °’ear that the City might prohibit
the posting of signs on trt< ir shrubs.

Id. at 852-53 (citations omitted).

VI. Conclusion

For the reasons stated the City of Antioch's 60 day
time limit on the posting of political signs is
unconstitutional. The motion for a permanent injunction
against enforcement of the ordinance is granted. All
other relief is denied. The parties will bear their own

costs.
IT IS SO ORDERED.
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OPINION:

[*741] [**1048] Michael Collier, a candidate for
Congress, posted his political campaign signs in
residential areas within the city of Tacoma more than 60
days prior to the 1990 primary election. City workers
removed Collier's signs from residential yards and
parking strips in accordance with two Tacoma
ordinances that restrict the preelection posting of
political [*742] signs [***9] in such areas to a 60-day
campaign window. Collier sued Tacoma claiming the
ordinances violated his free speech rights. The trial court
entered judgment in favor of Collier, holding the
ordinances unconstitutional. We accepted certification
from the Court of Appeals and affirm in part and reverse
in part.

Facts

Michael Collier was a candidate for the Democratic
Party's nomination for Congress in the Sixth
Congressional District of Washington in 1990. Collier
had not previously held or run for any elective office.
He was not considered a public figure or well known in
political circles.  Collier's opponent in the primary
election was Representative Norm Dicks, a 14-year
incumbent.

The primary election was scheduled for September
18, 1990. Collier began to plan his campaign in
December 1989 and began fundraising in February 1990.
Collier identified that the greatest obstacles to his
campaign were lack of name familiarity and funding.
During the course of the primary campaign, Collier
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raised and spent a total of $ 29,000. Representative
Dicks spent $ 329,000 in his primary campaign.

Given his resources, Collier determined that yard
signs were the most cost-effective means of [***10]
communicating his political message. At the beginning
of May 1990, the Collier campaign assembled some 700
2-sided yard signs. The first of these was pcsted
outdoors between May 20 and 30. Collier supporters
placed "Mike Collier for Congress" signs in their front
yards and parking strips.

Tacoma Municipal Code (TMC) 2.05.275 defines
and regulates political signs. The ordinance defines
political signs as "[a]ll signs which are displayed out-of-
doors on real property relating to the nomination or
election of any individual for a public political office or
advocating any measure to be voted on at any special or
general election”. The ordinance limits the posting of
such political signs to a period of not more [*743] than
60 days prior to and 7 days after the date of the election
for which the signs are intended. TMC 2.05.275(1). nl

nl The full text of TMC 2.05.275(1)

provides:

"(1) Such political signs shall not be
displayed more than sixty days prior to and seven
days after the date of the election for which
intended. In cases where a general election
follows within 55 days of a primary election,
those signs for candidates whose names will
appear on the ballot in the general election may
be displayed during the interim period and up to
seven days after the general election. In all
instances herein in which political signs are
required to be removed within seven days after
the election for which the political sign was
displayed, if said signs are not removed, they will
be subject to removal by the City of Tacoma
Public Works Department. Provided, however,
that this provision shall not prohibit political
signs in areas where other provisions of the
Official Code of the City of Tacoma allows the
same as legally licensed outdoor advertising

displays."

[**1049] Tacoma Municipal Code 6.03.070
prohibits any person, firm, or corporation from posting
any signs

on any public street or highway or upon any curbstone,
lamp post, street sign, pole, hydrant, bridge, tree, or other

thing situated upon any public street or highway or any
publicly owned property within the City of Tacoma,
except as may be authorized by ordinances of the City of
Tacoma .. PROVIDED, HOWEVER, the prohibition
contained herein shall not apply to political signs placed
on parking strips preceding a primary or general election
where such political signs are installed pursuant to the
permission of the owner of the property abutting said
parking strip and instalied in such a manner as not to
constitute a traffic hazard ....

Real estate signs advertising the sale or rent of the
property upon which they stand or to which they are
attached, and other signs attached to any building or
sidewalk advertising the business carried on in the
building, are exempt from the provisions of this chapter.
TMC 6.03.080.

Pursuant to these ordinances, Tacoma Public Works
Department employees removed signs displaying "Mike
Collier for Congress" from residential yards [***12] and
parking strips within the city of Tacoma that were posted
more than 60 days prior to the primary election. Mr.
Benjamin Thompson, City Engineer for Tacoma,
testified that he directed personnel from his department
to pick up all signs in the public [*744] right of way n2
throughout the city. Mr. Thompson testified that his
department also removes commercial signs from
residential areas since commercial signs are not
permitted in those areas. Mr. Thompson understood that
the ordinance allows an exception for on-site commercial
signs pertaining to the sale or rent of private property.
He testified that in order to enforce the ordinances, he
differentiates between commercial and political signs by
reading them.

n2 Mr. Thompson defined public "right-of-
way" as "that area within a development that is
set aside for and dedicated for use of a public
street, sidewalks, and public utilities." Report of
Proceedings, at 11. Mr. Thompson testified that
the public right of way extends 15 feet from the
curb: 5 feet for the parking strip, 5 feet for the
sidewalk, and an additional 5 feet into the
homeowner's front yard.

[***13]

Collier filed this action in July 1990 seeking a
temporary restraining order, an injunction against the
ordinances' enforcement, a declaratory judgment that the
ordinances are unconstitutional, and attorney fees. The
complaint was subsequently amended to include plaintiff
n3 Joel Beritich, a Collier supporter who had political
signs removed from his yard and parking strip. The
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amended complaint also cited 42 U.S.C. § 1983 as an
additional source of protection for the rights involved
and 42 U.S.C. § 1988 as the statutory basis for the claim
of attorney fees. On February 15, 1991, the trial court
entered judgment in favor of Collier, holding that the
ordinances were unconstitutional, but denied Colliers
claim for attorney fees. Tacoma appealed the trial court's
judgment as to the ordinances, and Collier cross-
appealed the trial court's denial of attorney fees. We
accepted certification from the Court of Appeals and
now affirm in part and reverse in part.

n3 Hereafter, both plaintiffs are identified
collectively as "Collier".

[*** 1 4]
Issues

This case presents three issues for review. First, do
the Tacoma ordinances unconstitutionally restrict
Collier's free speech rights? We hold that Tacoma’s
durational limitation [*745] on the preelection posting
of political signs unconstitutionally restricts Collier's

right to political expression.

Second, did the trial court err in declaring the
Tacoma ordinances unconstitutional in their entirety?
We answer in the affirmative and hold unconstitutional
only [**1050] those portions of the Tacoma ordinances
that impermissibly restrict political speech.

Third, did the trial court err when it denied plaintiffs'
request for attorney fees pursuant to 42 U.S.C. § 1988?
We reverse the trial court on the issue of attorney fees
and remand for a determination of an award of fees
consistent v'ith this opinion.

all subjects, being responsible for the abuse of that
right.”

[2,3] As we stated in O'Day v. King Cy., 109 Wn.2d
796, 801-02, 749 P.2d 142 (1988) (citing State v. Coe,
101 Wn.2d 364, 373-74, 679 P.2d 353 (1984)), “[t]his
court has a duty, where feasible, to resolve constitutional
questions first under the provisions of our own state
constitution before turning to federal law." We do so
because in addition to our responsibility to interpret
Washington's constitution, we must furnish a rational
basis "for counsel [***16] to predict the future course of
state decisional law." State v. Gunwall, 106 Wn.2d 54,
60, [*746] 720 P.2d 808, 76 A.LRAth 517 (1986). See
Utter, The Practice of Principled Decision-Making in
State Constitutionalism: Washington's Experience, 65
Temp. L. Rev. 1153 (1992). We recognize that the free
speech clauses of the state and federal constitutions are
different in wording and effect, but that the result
reached by previous Washington cases in general
adopted much of the federal methodology for application
to state constitutional cases. The federal cases cited here
and in our prior decisions are used for the purpose of
guidance and do not themselves compel the result the
court reaches under our state constitution. See Michigan
v. Long, 463 US. 1032, 77 L Ed. 2d 1201, 103 S. Ct.
3469 (1983); Seattle v. Mesiani, 110 Wn.2d 454, 456,
755 P.2d 775 (1988). With these statements in mind, we
turn to our analysis of the Tacoma ordinances.

[4] The Tacoma ordinances implicate several
concerns in our [***17] free speech jurisprudence:
regulation of political speech, regulation of political
speech in a public forum, and regulation based on the
content of the speech. The speech restricted by Tacoma
Municipal Code sections 2.05.275 and 6.03.070 is
political speech. The code defines "political signs" and

Analysis restricts the time and place in which such signs may be
| posted. Wherever the extreme perimeters of protected

. speech may lie, it is clear the First Amendment protects
[1] The Tacoma ordinances are challenged undery|itical speech, see Carey v. Brown, 447 U.S. 455, 467,

both the first and fourteenth amendments to the United
States Constitution, and article 1, section 5 of the
Washington Constitution. The First Amendment
provides that "Congress shall make no law ... abridging
the freedom of speech”. U.S. Const, amend. 1. The
freedom of [***15] speech which is secured by the First
Amendment is "among the fundamental personal rights
and liberties which are secured to all persons by the
Fourteenth Amendment against abridgment by a State."
Burson v. Freeman, U.S. , 119L Ed. 2d 5, 12, 112 S.
Ct. 1846 (1992) (quoting Thornhill v. Alabama, 310 U.S.
88, 95. 84 L. Ed. 1093, 60 S. Ct. 736 (1940)). Article 1,
section 5 of the Washington Constitution provides that
"[c]very person may freely speak, write and publish on

65 L Ed. 2d 263, 100 S. Ct. 2286 (1980), giving it
greater protection over other forms of speech.
Metromedia, Inc. v. San Diego, 453 U.S. 490, 513, 69 L.
Ed. 2d SO0, 101 S. Ct. 2882 (1981). The constitutional
protection afforded political speech has its "fullest and
most urgent application precisely to the conduct of
campaigns for political office." Monitor Patriot Co. v.
Roy, 401 US. 265, 272, 28 L Ed. 2d 35, 91 S. Ct. 621

(1971).

[5, 6] The second important feature of the Tacoma
[***18] ordinances is that they restrict political speech
in a traditional public forum. The traditional public
forum includes those places "‘which by long tradition or
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by government fiat have [*747] been devoted to
assembly and debate,” such as parks, streets and
sidewalks. Burson v. Freeman, supra at 13 [**1051]
(quoting Perry Educ. Ass'n v. Perry Local Educators'
Ass'n, 460 U.S. 37, 45, 74 L. Ed. 2d 794, 103 S. Ct. 948
(1983)); Hague v. Committee for Indus. Org., 307 U.S.
496, 515, 83 L Ed. 1423, 59 S. Ct. 954 (1939). See also
Buchanan, The Case of the Vanishing Public Forum,
1991 U. lll. L Rev. 949, 951. The parking strips n4 in
which Collier and his supporters placed his political
signs lie between the "streets and sidewalks™ and thus are
part of the “traditional public forum". Because these
places occupy a special position in terms of First
Amendment protection, the governments ability to
restrict expressive activity is very limited. Boos wv.
Barry, 485 US. 312, 318, 99 L Ed. 2d 333, 108 S. Ct.
1157(1988). [***19]

n4 Collier also raises an issue concerning the
restriction of political speech ori private property.
This issue was not adequately addressed in the
briefing, is not necessary to our decision in this
case, and thus will not be discussed further.

[7] Since the Tacoma ordinances do not ban political

signs altogether, we analyze the ordinances as time,
place, and manner restrictions. See, e.g.,, Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 46, 89 L. Ed. 2d 29,
106 S. Ct. 925 (1986). The United States Supreme Court
has held that even in a public forum, the government
may impose reasonable restrictions on the time, place,
and manner of protected speech, provided the restrictions
are content neutral, are narrowly tailored to serve a
significant governmental interest, and leave open ample
alternative channels of communication. Ward v. Rock
Against Racism, 491 U.S. 781, 791, 105 L. Ed. 2d 661,
109 S. Ct. 2746 (1989); [***20] Perry Educ. Ass'n, 460
US. at 45. We diverge from the Supreme Court on the
state interest element of the time, place, and manner test,
"as we believe restrictions on speech can be imposed
consistent with Const, art. 1, 8 5 only upon showing a
compelling state interest." n5 [*748] Bering V. Share,
106 Wn.2d 212, 234, 721 P.2d 918 (1986), cert,
dismissed, 479 U.S. 1050 (1987). The broad language of
Const, art. 1, § 5 as compared with the federal
constitution compels this result.

n5 Our prior holdings have required counsel
to discuss at least the factors enunciated in State
v. Gunwall, 106 Wn.2d 54, 720 P.2d 808, 76
A.L.R4th 517 (1986) when they assert the
applicability of our state constitution. Counsel's

failure in this case to discuss these factors would
normally preclude our consideration of the state
constitutional issues. State v. Wethered, 110
Wn.2d 466, 472, 755 P.2d 797(1988). Citation of
Bering v. Share, 106 Wn.2d 212, 721 P.2d 918
(1986), cert, dismissed, 479 U.S. 1050 (1987) is
not enough. Because Bering is a post-Gunwall
case without Gunwall analysis, it might be
construed not to call for such an analysis. For
this reason, in this case only, we will not require
a separate analysis of the nonexclusive factors in
Gunwall to reach the state constitutional issue.
For future cases, we stress that this court must
have the benefit of a state constitutional argument
that is of assistance to the court to determine the
meaning of the language used as it relates to the
state constitutional claim and whether there are
factors other than language that should determine
the scope of our constitutional provisions. See
Utter, The Practice of Principled Decision-
Making in State Constitutionalism: Washington's
Experience, 65 Temp. L. Rev. 1153, 1160-63

(1992).

[21]

Tacoma and amici curiae City of Bellevue and
Washington State Association of Municipal Attorneys
argue that the Tacoma ordinances ate constitutionally
permissible restrictions on the time, place, and manner of
political speech. We disagree. Applying the 3-part test
for time, place, and manner regulations outlined above,
we conclude that Tacoma's durational limitation on the
preelection posting of political signs is unconstitutional.
Our analysis of the Tacoma ordinances under each
element of the time, place, and manner test follows.

Content Neutrality

[8] The trial court held that Tacoma Municipal
sections 2.05.275 and 6.03.070 are "not content-neutral,
in that they expressly define and regulate ‘political’
signs.” Tacoma and amici argue that the ordinances are
content-neutral because the City does not regulate the
message conveyed —only the method by which it is
conveyed. Collier claims the ordinances are content
based because they define and regulate political speech
as a class of expression. Constitutionally permissible
time, place, or manner restrictions may not be based
upon either the content or subject [**1052] matter of
speech. See Consolidated Edison Co. of 14, Inc. v.
Public Serv. Comm'n, 447 US. 530, 536, 65 L. Ed. 2d
319, 100 S. Ct. 2326 (1980). [***22] Content-based
restrictions on speech are presumptively [*749]
unconstitutional and are thus subject to strict scrutiny.
Renton, at 46-47; Burson v. Freeman, 119 L Ed. 2d at
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13-14. Under that intense level ot' review, government
must show that its regulation is necessary to serve a
compelling state interest and that it is narrowly drawn to
achieve that end. Perry Educ. Ass'n, 460 U.S. at 45.

The Tacoma ordinances do not fit neatly into either
the content-based or the content-neutral category. Our
review of the case law and commentary on this subject
indicates that the distinction is not always transparent.
See, e.g., Stone, Content Regulation and the First
Amendment, 25 Wm & Mary L Rev. 189 (1983-1984).
In determining whether a restriction is content neutral or
content based, the Supreme Court has held that
"[gjovemment regulation of expressive activity is
content neutral so long as it is ‘justified without reference
to the content of the regulated speech.” Word v. Rock
Against Racism, 491 US. at 791. [***23] While the
Tacoma ordinances do not regulate political signs in
terms of viewpoint, they describe and regulate
permissible sign posting in terms of subject matter.
Subject-matter restrictions are not directed at “particular
ideas, viewpoints, or items of information, but at entire
subjects of expression." Stone, 25 Win. <€ Mary L. Rev.
at 239. In this case, political signs are subject to a 60-day
restriction "out-of-doors on real property"”, whereas on-
site commercial signs identifying a property for sale or
for rent are not. TMC 2.05.275; TMC 6.03.070, .080.
How long a sign may be maintained depends upon the
kind of message the sign seeks to convey. The trial court
found that Tacoma Public Works Department personnel
have to read the signs in order to determine whether they
are prohibited at a particular time.

The United States Supreme Court has held that an
ordinance is content based if it distinguishes between
permissible and impermissible signs at a particular
location by reference to content. Metiomedia, Inc. v. San
Diego, 453 U.S. 490, 516-17, 69 L Ed. 2d 800, 101 S.
Ct. 2882 (1981); FCC v. League of Women Voters, 468
U.S. 364, 383-84, 82 L Ed. 2d 278, 104 S. Ct. 3106
(1984). [***24] As one commentator noted, the United
States [*750] Supreme Court's prohibition of content-
based regulations is based "both on equal protection
grounds and on a first amendment grant of equal access
to an open forum." (Footnotes omitted.) Note, Members
of the City Council v. Taxpayers for Vincent: The
Constitutionality of Prohibiting Temporar)' Sign Posting
on Public Property to Advance Local Aesthetic
Concerns, 34 De Paul L Rev. 197. 208-09 (1984-1985).
The question is "not whether all those within the classes
defined by the state are treated equally but, rather,
whether the classification itself is permissible.” Stone,
Fora Americana: Speech in Public Places, 1974 Sup. Ct.
Rev. 233, 276. As the Supreme Court stated in Burson v.
Freeman, 119 L. Ed. 2d at 13 n.3, content-based
restrictions raise  Fourteenth ~Amendment equal

protection  concerns  because  such  restrictions
differentiate between types of speech. See Metromedia,
453 US. at 517-21 (billboard ordinance favoring
commercial speech over noncommercial speech [***25]
violated First Amendment neutrality); Police Dep't v.
Mosley, 408 US. 92, 33 L Ed. 2d 212, 92 S. Ct. 2286
(1972) (ordinance that prohibited picketing near a school
building, but that expressly exempted peaceful labor
picketing, held unconstitutional); Matthews v. Needham,
764 F.2d 58, 60 (1st Cir. 1985) (town bylaw that barred
the posting of political signs on residential property but
permitted the posting of certain commercial signs held
facially unconstitutional because bylaw was concerned
with content, as opposed to the time, place, or manner of
the speech); People v. Middlemark, 100 Misc. 2d 760,
420 N.Y.S.2d 151 (Dist. Ct. 1979) (ordinance which
proscribed political signs but allowed other signs in
residential [**1053] areas subjected to strict scrutiny);
Antioch v. Candidates' Outdoor Graphic Serv., 557 F.
Supp. 52 (N.D. Cal. 1982) (municipal ordinance which
imposed a 60-day limitation on political signs but not on
commercial signs discriminated in the exercise of First
Amendment rights in violation of the [***26] equal
protection clause). The Tacoma ordinances, by
regulating sign posting in terms of subject matter, albeit
viewpoint neutral, fall within the realm of content-based

restrictions.

[*751] Tacoma and amici argue that in determining
content neutrality, the question is not whether the signs
must be read, but whether the City of Tacoma prohibited
the signs out of disapproval of the message promoted. n6
Citing Ward, Tacoma claims the principal inquiry in
determining content neutrality in time, place, or manner
cases is whether the government has adopted a regulation
of speech "because of disagreement with the message it
conveys." Ward, 491 US. at 791 (citing Clark v.
Community for Creative Non-Violence, 468 U.S. 288,
295, 82 L Ed. 2d 221, 104 S. Ct. 3065 (1984)). Tacoma
contends that since the ordinances serve a purpose
unrelated to a sign's content, the ordinances are content
neutral. See Ward, al 791.

n6 The stated purpose of Tacoma's sign code
is "to provide minimum standards to safeguard
life, health, property and public welfare by
regulating and controlling the design, quality of
materials, construction, location, electrification,
and maintenance of all signs and sign structures."
TMC 2.05.020.

[***27]

Collier argues that this standard is too subjective,
and that a showing of "improper legislative intent" would
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be practically impossible to make. We agree. The
Supreme Court has recognized that “even regulations
aimed al proper governmental concerns can restrict
unduly the exercise of rights protected by the First
Amendment." Minneapolis Star & Tribune Co. v
Minnesota Comm'r of Rev., 460 U.S. 575, 592, 75 L Ed.
2d 295, 103 S. Ct. 1365 (1983). In some cases, the fact
that a regulation is content based and invalid will be
apparent from its face. See Simon & Schuster, Inc. v.
Members of New York State Crime Victims Bd,, U.S. ,
116 L Ed. 2d 476, 492, 112 S. Ct. 501 (1991) (Kennedy.
J., concurring). In other cases, a censorial justification
"will not be apparent from the face of a regulation which
draws distinctions based on content, and the government
will tender a plausible justification unrelated to the
suppression of speech or ideas.” Burson v. Freeman,

US , 119 L Ed 2d 5 23, 112 S. Ct. 1846 (1992)
(Kennedy, [***28] J., concurring). Although the
Tacoma ordinances are viewpoint neutral, they define
and regulate a specific subject matter - political speech.
[*752] This content-based distinction, while viewpoint
neutral, is particularly problematic because it inevitably
favors certain groups of candidates over others. The
incumbent, for example, has already acquired name
familiarity and therefore benefits greatly from Tacoma's
restriction on political signs. The underfunded
challenger, on the other hand, who relies on the
inexpensive yard sign to get his message before the
public is at a disadvantage. Wc conclude therefore that
while aesthetic interests are legitimate goals, they require
careful scrutiny when weighed against free speech
interests because their subjective nature creates a high
risk of impermissible speech restrictions. "[D]emocracy
stands on a stronger footing when courts protect First
Amendment interests against legislative intrusion, rather
than deferring to merely rational legislative judgments in
this area". Metromedia, 453 U.S. at 519.

9] Finally, Tacoma cites Renton v. Playtime

Theatres, Inc., 475 US. 41, 47, 89 L Ed. 2d 29. 106 S.
Ct. 925 (1986), [***29] for the proposition that an
apparently content-based statute may be content neutral
if the restriction on speech is targeted at the speech's
secondary effects. In Renton, the Supreme Court
considered the constitutionality of a zoning ordinance
that restricted the location of adult theaters to one area of
town. The ordinance was held constitutional because it
did not target the content of the films shown at the
theaters.  Rather, the ordinance was aimed at the
secondary effects that adult theaters have on the
[**1054] surrounding community. Renton, at 46. We
do not find Renton dispositive since it did not analyze a
content-based restriction on political speech. While a
distinction between adult theaters and other kinds of
theaters may be permissible based on a "secondary
effects" analysis, drawing a similar distinction between

commercial speech and political speech turns the favored
status of political speech on its head. We therefore
decline to draw such a distinction where a restriction on
political speech in a public forum is at issue.

[10] In summary, the Tacoma ordinances are

viewpoint neutral, but are content based in that they
classify permissible [***30] [*753] speech in terms of
subject matter. Ordinarily this conclusion would take the
ordinances out of the domain of time, place, and manner
restrictions, Metromedia, 453 U.S. at 516-17, and would
instead require a strict scrutiny analysis. Burson V.
Freeman, 119 L Ed. 2d at 13-14. See Perry Educ. Ass'n,
460 U.S. at 45. We conclude, however, that the Tacoma
ordinances can be reviewed under a time, place, and
manner formulation. We hold that time, place, and
manner restrictions on speech that are viewpoint neutral,
but subject-matter based, are valid so long as they are
narrowly tailored to serve a compelling state interest and
leave open ample alternative channels of communication.
This formulation of the standard of review comports with
free speech jurisprudence under both article I, section 5
of the Washington Constitution, Bering v. Share, 106
Wn.2d 212, 234, 721 P.2d 918 (1986), cert, dismissed,
479 US. 1050 (1987), [***31] and the first amendment
to the United States Constitution. See Burson V.
Freeman. 119 L Ed. 2d at 23 (Kennedy, J., concurring)
(recognizing that in time, place, and manner cases, since
the regulation's justification is a "central inquiry", the
compelling interest test may be one analytical device to
detect, in an objective way, whether the asserted
justification is in fact an accurate description of the
purpose and effect of the law), n7 In this manner, we are
able to balance the competing interests while recognizing
that the burden of justifying a restriction on speech
remains on the State. See Burson, at 32 (Stevens, J.,

dissenting).

n7 For cases requiring careful judicial
scrutiny of regulations to ensure that no covert
content-based restrictions exist, see Consolidated
Edison Co. of N.Y., Inc. v. Public Serv. Cc nm'n,
447 US. 530, 65 L. Ed. 2d 319, 100 S. Ct. 2326
(1980): Erznoznik v. Jacksonville, 422 U.S. 205,
45 L Ed. 2d 125, 95 S. Ct 2268 (1975). See
Note, Members of the City Council v. Taxpayers
for Vincent: The Constitutionality of Prohibiting
Temporary Sign Posting on Public Property To
Advance Local Aesthetic Concerns, 34 De Paul
L. Rev. 197. 770984-1985).

[***32]

Compelling State Interest
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[11, 12] Inasmuch as we have dealt with the first
element of the time, place, and manner analysis, content
neutrality, we next discuss the state interest element.
Applying the standard enunciated above, Tacoma must
prove that its [*754] ordinances, taken together, are
narrowly drawn to serve a compelling state interest. To
constitute a compelling interest, the purpose must be a
fundamental one and the legislation must bear a
reasonable relation to the achievement of the purpose.
Adult Entertainment Ctr., Inc. v. Pierce Cy., 57 Wh. App.
435, 439, 788 P.2d 1102, review denied, 115 Wn.2d 1006
(1990). See Bates v. Little Rock, 361 U.S. 516, 524-25, 4
L Ed. 2d 480, 80 S. Ct. 412 (1960). We determine the
reasonableness of a time, place, and manner restriction
by balancing the public interest advanced by the
regulation against the extent of the restriction on free
speech rights. State v. Lutze, 92 Wn.2d 52, 58, 593 P.2d
811, appeal dismissed, 444 US. 921 (1979); [***33]
Metromedia, Inc. v. San Diego, 453 U.S. 490, 502, 69 L
Ed. 2d 800,101 S. Ct. 2882 (1981).

misapplying First Amendment precedent and the
primacy of political speech).

In State v. Lotze, supra, we held that aesthetics and,
to a greater extent, traffic safety were interests [***35]
sufficiently compelling to outweigh the incidental
restrictions on the appellants' exercise of First
Amendment speech. Lotze, at 58-60. In Lotze, the State
sought to remove political billboards adjacent to a
highway under the authority of Washington’s highway
sign law (RCW 47.42), which generally prohibits all
signs visible from interstate, primary or scenic systems
except as permitted under the act. The listed exceptions
under the act include signs advertising the sale or lease
of property upon which they are located. We stated that
unlike on-premise business signs and realty for sale
signs, political messages such as the signs involved in
Lotze are addressed "to the general universality of
political ideas" and need not be linked with a specific site
in order to derive meaning. Lotze, at 59. We held that
the statute met the test for a state restraint on First

[13] Tacoma argues that its interest in city aestheticAmendment rights because appellants' speech was not

and traffic safety is a compelling state interest, and that
the ordinances were "narrowly tailored" to serve that
interest. We disagree. Although [**1055] aesthetics
has been determined to be a significant governmental
interest, Members of City Coun. v. Taxpayers for
Vincent, 466 U.S. 789, 805, 80 L. Ed. 2d 772, 104 S. Ct.
2118 (1984), it has not been determined to be an interest
sufficiently compelling to justify restrictions on political
speech in a public forum. The record in this case does
not justify such a result. While Tacoma and amici cite
Vincent and State v. Lot:e, supra, for support, neither
decision supports their premise that aesthetics and traffic
safety are state interests sufficiently compelling to
outweigh the restrictions imposed on Collier's free

speech.

In Vincent, the Court upheld a municipal ordinance
prohibiting the posting of any [***34] signs on public
property. Roland Vincent was a candidate for election to
the Los Angeles City Council His political signs were
attached to utility poles throughout the city, iauiniit to
the ordinance, his signs were removed from the poles.
The Court concluded that the ordinance was a valid time,
place, and manner restriction. Vincent, at 815. Vincent is
distinguishable from this case in two important respects.
First, Vincent involved a law that prohibited the posting
of all signs, regardless of content. Second, [*755] the
utility poles upon which Vincent's signs were posted
were not considered part of the traditional public forum.
Vincent, at 814. See also Note, Members of the City
Council v. Taxpayers for Vincent: The Constitutionality
of Prohibiting Temporary Sign Posting on Public
Property To Advance Local Aesthetic Concerns, 34 De
Paul L. Rev. 197, 227 (1984-1985) (analyzes Vincent as

controlled as to content and because alternative means of
communicating such views were available. Lotze, at 60.

The Supreme Court in Metromedia, 453 U.S. at 513
n.JS, overruled its prior [***36] summary approval of
State v. Lotze, 92 Wn.2d 52, 593 P.2d 811, appeal
dismissed, 444 U.S. 921 (1979). Finding that San Diego's
aesthetic interests were sufficiently significant to justify
its ban on off-site commercial advertising, but were
insufficient to warrant a ban on noncommercial signs, the
Court observed that some decisions, including State v.
Lotze, supra, have failed to give adequate weight to the
distinction between commercial and noncommercial
speech. Metromedia, 453 U.S. at 513 n. 18. Other courts
have also criticized the analysis in Lotze. In [*756] Van
v. Travel Information Conn., 52 Or. App. 399, 628 P.2d
1217 (1981), the Oregon Court of Appeals held that a 60-
day restriction on temporary political signs adjacent to
highways was unconstitutional. The Van court relied on
a majority of decisions which were contrary to Lotze in
order to conclude that aesthetic interests were
insufficient to justify the significant restriction [***37]
on political speech imposed by the 60-day limitation on
political campaign signs. Van, at 416.

[14] We agree with Collier that Lotze should not be

controlling on this issue. We depart from our holding in
Lotze to the extent it [**1056] implies that aesthetics
and traffic safety are compelling interests justifying
greater restrictions on political speech than on
commercial speech.  We recognize that Tacoma's
ordinances, unlike the statute at issue in Lotze, do not
completely prohibit political sign posting. Given the
preferred status of political speech, however, Tacoma has
failed to show that its interest in maintaining a clean,
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litter-free community n8 is sufficiently compelling to
justify its disparate treatment of political speech. In
Metromedia, San Diego's allowance of some billboards,
but not others, was evidence that its interests in traffic
safety and aesthetics, while "substantial”, fell short of
"compelling”. Metromedia, 453 U.S. at 520. Likewise,
Tacoma's disparate treatment of on-site commercial signs
over political signs indicates that its interest in aesthetics
is significant, [***38] but not compelling.

n8 Indeed, Collier argues that the self-
interest and good sense of candidates already
serves to regulate political yard signs.

Furthermore, Tacoma has not shown that yard signs
create a substantial traffic hazard. There was no
evidence that any of Collier's signs were hazardous to
traffic or blocked pedestrian access. Mr. Thompson
knew of no yard signs that had been found blocking
sidewalks, utility lines or poles, or streets. Tacoma's
claim that it restricts political yard signs to a 60-day
period on behalf of a "compelling state interest” in traffic
safety lacks evidentiary support. Once political signs are
allowed on a temporary basis, "it is difficult to imagine
how prohibiting political signs at other times
sigrificantly promotes highway safety." Van. 52 Or.
App. at 412

[*757] A regulation that serves a compelling state
interest must be narrowly tailored to serve that interest.
Ward v. Rock Against Racism, 491 U.S. 7SJ, 791, 105L
Ed. 2d 661. 109 S. Ct. 2746 (1989): [***39] Bering v.
Share, 106 Wn.2d 212, 233-34, 721 P.2d 918 (1986),
cert, dismissed, 479 U.S. 1050 (1987). The trial court
found that neither ordinance is narrowly tailored to serve
a compelling state interest. Tacoma argues that its
restrictions are narrowly drawn since they allow political
signs to be posted for the duration of a political
campaign. We disagree.

The Tacoma ordinances restrict political expression
by imposing durational limitations on the preelection
posting of political campaign signs. Tacoma cites two
cases for authority that preelection sign limitations have
been upheld. Neither decision provides a satisfactory
rationale tor upholding such restrictions. In Huntington
v. Estate of Schwartz, 63 Misc. 2d S36. 839, 313
N.Y.S.2d 918 (Dist. Ct. 1970), the court held that a 6-
week limitation on political signs was within the scope of
the municipality's police powers. The court found that
the municipality could use or consider aesthetic
considerations in applying such power. Cf People v.
Middlemark, 100 Misc. 2d 760, 763. 420 N.Y.S.2d 151
(Dist. Ct. 1979) [***40] (distinguished Huntington,

holding that a similar political sign ordinance was
unconstitutional because it made an impermissible
distinction between political signs and other signs). In
Ross v. Goshi, 351 F. Supp. 949, 955 (D. Hawaii 1972),
the court upheld a 60-day restriction, stating only that the
ordinance was a "proper balancing of the conflicting
interests”. We find these decisions unpersuasive since
they lack a discussion of the First Amendment and equal
protection considerations at issue.

Other courts have held that preelection durational
limitations on  political campaign signs  are
unconstitutional.  In Antioch v. Candidates' Outdoor
Graphic Serv., 557 F. Supp. 52 (N.D. Cal. 1982), the
court held that the Antioch municipal ordinance, which
banned the posting of temporary political signs
everywhere in the city for all but a 60-day period before
an election, unconstitutionally discriminated in the
[*758] exercise of First Amendment rights in violation
of the equal protection clause. The Antioch court viewed
the ordinance as a general "ban" on political speech, with
a temporary, 60-day suspension, prior [***41] to an
election. Antioch, at 56. See also Van v. [**1057]
Travel Information Conn., supra at 416 (60-day
limitation unnecessarily restrictive in light of the First
Amendment interests involved and the State's interests
sought to be advanced); Orazio v. North Hempstead, 426
F. Supp. 1144 (E.D.N.Y. 1977) (ordinance which limited
the posting of political wall signs to 6 weeks prior to an
election was invalidated on equal protection grounds).
See generally Blumoff, After Metromedia: Sign Controls
and the First Amendment, 28 St. Louis U.LJ. 171, 194-

96(1984).

[15] Tacoma’s 60 day restriction, unlike the typical

time, place, and manner restriction, does not attempt to
determine whether and at what times the exercise of free
speech rights is compatible or incompatible with the
normal uses of a traditional forum or place. The Tacoma
ordinances, like the ordinances in Antioch, Van, and
Orazio, unnecessarily restrict the preelection posting of
signs promoting the candidacy of certain individuals or
advocating a certain viewpoint on an upcoming ballot
proposition. Tacoma has not [***42] shown that its
restrictive time period of 60 days, even if evenhandcdly
applied to all temporary signs, reasonably and adequately
provides for the exercise of political speech. Before the
City may impose durational limits or other restrictions on
political speech to advance aesthetic interests, it must
show that it is seriously and comprehensively addressing
aesthetic concerns with respect to its environment.
Antioch, 557 F. Supp. at 60. Accord, Tauber v.
Longmeadow, 695 F. Supp. 1358, 1362 (D. Mass. 1988).
See also Metromedia, Inc. v. San Diego, 453 U.S. 490,
528-31, 69 L Ed. 2d 800, 101 S. Ct. 2882 (1981)
(Brennan, J., concurring in judgment) (failure to provide
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adequate justification for a restriction on protected
activity merits invalidation of the restriction). Tacoma
has made no showing on the record that it is seriously
and comprehensively addressing aesthetic or traffic
safety concerns other than through the ordinances in

question.

[*759] While Tacoma is correct that the ordinances
are not invalid simply becausethere may be some
"imaginable alternative [***43] that might be less
burdensome on speech”, Ward, 491 U.S. at 797 (quoting
United States v. Albertini, 472 U.S. 675, 6S9, 86 L Ed.
2d 536, 105 S. Ct. 2897 (1985)), the ordinances fail to
provide adequately for Collier's free speech rights.
Given the preferred status accorded political speech, and
the persuasive authority in other jurisdictions which have
dealt with this issue, we conclude the Tacoma ordinances
are not narrowly drawn to serve a compelling state
interest. In balancing the competing interests, we hold
that Tacoma's regulatory interests in aesthetics and traffic
safety, as demonstrated on the record, do not outweigh
Collier's right to political speech. We depart from our
decision in Lotze to the extent it conflicts with our
decision in this case.

Alternative Channels of Communication

The third and final element of both the federal and
state constitutional tests requires that a time, place, and
manner restriction leave open ample alternative channels
for communication. Ward, 491 U.S. at 791; [***44]
Bering, 106 Wn.2d at 234. The trial court found that
Collier had not "sustained [his] burden of proof that the
ordinances do not leave open ... an alternative means of
communication”. Collier assigns error to the trial court's
placement of the burden of proof on him. We agree with
Collier.

[16] Government  may  impose
restrictions on the time, place, or manner of speech,
provided the restrictions meet the standards enunciated
above. Because Tacoma seeks to uphold the ordinances
as reasonable time, place, and manner restrictions on
political speech, it has the burden of meeting each
element of the time, place, and manner test. We
conclude the trial court erred in assigning Collier the
burden of proving the "availability of alternative
channels of communication”, the third element of the
time, place, and manner test. See Bering. 106 Whn.2d at
234; Ward, 491 US. at 791. That burden properly rests
[**1058] with Tacoma, and Tacoma has failed to meet
it.

[*760] [17] Both Tacoma and amici argue that
politicians [***45] have numerous ways of expressing
themselves through other media than the posting of
signs. Collier does not dispute that he had the right to
purchase radio and television time and to engage in

reasonable

direct mail. His argument is that these alternative modes
of communication were effectively unavailable to him as
an underfunded challenger. Based on our review of the
record, we agree with Collier. In Collier's case, the yard
sign was the most cost-effective, realistic method of
increasing his name familiarity. Because means of
political speech are not entirely fungible, the political
yard sign offers special advantages to the candidate
seeking public office. Political yard signs are relatively
cost-effective and can be localized to a high degree.
Antioch, 557 F. Supp. at 59 (citing Baldwin v. Redwood
City, 540 F.2d 1360, 1368 (9th Cir. 1976), cert, denied,
431 US. 913 (1977)). In Collier's case, the issue is not
whether "ample alternatives” are available, but whether
they are practically available. Alternatives are not
"alternatives" if they are far from satisfactory.
Metromedia, 453 U.S. at 516. [***46] Thus, the
"summary seizure of a political sign for even a few days
can deprive the sign's owner of an important First
Amendment liberty interest." Baldwin, 540 F.2d at 1374.
Given the record before us, we conclude that Tacoma's
restrictions on political sign posting did not afford
Collier adequate alternative channels of communication.

In summary, we concur with the trial court that the
Tacoma ordinances are invalid time, place, and manner
restrictions. Tacoma has failed to prove that its interests
in aesthetics and traffic safety are sufficiently compelling
to justify the restrictions imposed on Collier's rights to
political expression. Tacoma has also failed to prove
that its restrictions left Collier ample alternative channels
in which to communicate his message. We conclude,
therefore, that Tacoma's durational limitation on the
preelection posting of political campaign signs violates
the free speech provisions of both the Washington and
the United States Constitutions.

[*761] HI

Tacoma claims the trial court erred in declaring both
ordinances unconstitutional in their entirety. We agree.
The record indicates that the parties’ dispute focused
[***47] on section (1) of TMC 2.05.275, rather than on
the ordinance as a whole. No issue was raised as to
section (2) (size limitations), or section (3) (requiring
consent of private property owners). Similarly, only
those portions of TMC 6.03.070 and .080 that affect
political expression are at issue.

[18] As a general rule "only the part of an enactment

that is constitutionally infirm will be invalidated, leaving
the rest intact." National Advertising Co. v. Orange, 861
F.2cl 246, 249 (9th Cir. 1988). See Alaska Airlines, Inc.
v. Brock, 480 U.S. 678, 684, 94 L Ed. 2d 661, 107 S. Ct.
1476 (1987). We hold unconstitutional only those
provisions of the ordinances which impermissibly restrict
the scope of political speech through limitations on the
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time and place for the preelection posting of political
signs. Tacoma's interests in aesthetics and traffic safety
are sufficient to justify reasonable, content-neutral
regulation of the nonconununicative aspects of political
signs, such as size, spacing, and consent of the private

property owner.

We are sensitive to the need for judicial restraint
[***48] in intruding on the exercise of the police power
by local governments to regulate land uses in the interest
of public health, safety, and welfare. Consequently, our
holding does not compel a change to postev.vm remove.'
requirements as long as such requirements are reasonable
and apply to all temporary events, such as political
campaigns, home sales and residential renting. While
preelection political speech interests may outweigh a
municipality's regulatory interests in a given case, these
same interests are not present posteveiu and may be
outweighed by a [**1059] municipality's demonstrated
interests in aesthetics or traffic safety. See Baldwin v.
Redwood City, supra (10-day postelection removal
requirement upheld).

[*762] IV

Collier assigns error to the trial court's holding that
the *“special circumstances” of trial publicity and
representation by the ACLU preclude an award of

attorney fees under 42 US.C. § 198S. Collier also
requests additional fees for the purposes of this appeal.

[19] A party prevailing in an action under 42 U.S.C.

§ 1983 may recover reasonable [***49] attorney fees
pursuant to 42 U.S.C. § 1988. Jacobsen v. Seattle, 98
Wn.2d 668. 675, 658 P.2d 653 (J983). A prevailing
plaintiff “'should ordinarily recover an attorney's fee
unless special circumstances would render such an award
unjust." Jacobsen, at 675-76 (quoting Newman v. Piggie
Park Enters., Inc., 390 U.S. 400, 402. 19 L. Ed. 2d 1263,
88 S. Ct 964 (1968)).

[20, 21] In the instant case, the trial court ruled in
favor of plaintiffs Collier and Beritich. They are
"prevailing parties” for the purposes of the statute. The
trial court, however, identified publicity gained by the
suit and ACLU representation as "special circumstances"
which warranted denial of an award of attorney fees. Wc
disagree. In Runyon v. Fasi, 762 F. Supp. 280 (D.
Hawaii 1991), the plaintiff requested attorney fees
pursuant to 42 US.C. § 1988 in a factually similar
action challenging the constitutionality of a city
ordinance which prohibited outdoor political signs. The
Runyon [***50] court addressed die identical issue of
public service representation as a "special circumstance".
We agree with the Runyon court's conclusion that the fact
that the prevailing party was represented by a public
service firm or association funded by public funds is
irrelevant. See Runyon. 762 F. Supp. at 286 (citing

Watkins v. Mobile Housing Bd., 632 F.2d 565 (5th Cir.
1980)). As to the issue of trial publicity, Tacoma urges
this court to accept the trial court's denial of attorney fees
as a proper use of discretion. The trial court, however,
made no finding that Collier used the judicial system to
gain publicity for political purposes.

Tacoma argues that should this court reverse the trial
court on the issue of attorney fees, the court should limit
the amount of attorney fees to reflect work performed
from the [*763] point after which the complaint was
amended. Tacoma reasons that until respondents filed
the amended complaint which cited 42 U.S.C. § 1988 as
statutory authority for attorney fees. Tacoma had no
notice of any claim for attorney fees. We disagree.
Tacoma had [***51] notice of respondents' claim for
attorney fees with the filing of Colliers original
complaint. Collier's amendment of his complaint to add
an additional source of authority for obtaining attorney
fees does not alter the fact that Tacoma had sufficient
notice to prepare an adequate response to Collier’s
request for attorney fees.

The final issue to resolve is whether the requested
fees were reasonable. The trial court found that the
plaintiffs' attorney had spent 99.3 hours in the
prosecution of this action, and “said hours have been
expended reasonably and necessarily in view of the
result obtained.” The trial court also found that the
plaintiffs' attorney's hourly rate of S 150 was reasonable
compensation for the work performed. These findings
were uncontroverted. Wc will not disturb these findings
on appeal.

Conclusion

The Tacoma ordinances impermissibly restrict
Collier's right to political expression in violation of
article 1, section 5 of the Washington Constitution, and
the first and fourteenth amendments to the United States
Constitution. We hold unconstitutional those portions of
the Tacoma ordinances that impose durational limitations
on the preelection posting of political [***52] signs.
We remand fora determination of a reasonable [**1060]
attorney fee, to include a determin tion of attorney fees

on appeal.

CONCURBY:
DURHAM

CONCUR:

Durham, J. (concurring)

For 15 years, this court has wrestled with the
difficult concept of independent state constitutional
analysis. The circumstances tinder which it should be
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applied has been the subject of many divided opinions
and [*764] considerable acrimony. Finally, in 1986,
this court unanimously agreed on a list of six
nonexclusive criteria to aid in determining when state
constitutional analysis is appropriate. State v. Gunwall,
106 Wn.2d 54, 720 P.2d 808, 76 A.LR.4th 517 (1986).
Shortly thereafter, in State v. Wetliered, 110 Wn.2d 466,
472, 755 P.2d 797 (1988), we unequivocally stated the
necessity of employing the Gunwall criteria:

Wethered urges this court to follow our holding in
State v. Lavaris, 99 Wn.2d 851, 664 P.2d 1234 (1983)
under Const, art. 1, § 9 and cites State v. Simpson, 95
Wn.2d 170, 622 P.2d 1199 (1980) [***53] as general
authority that the Washington Constitution can be and
has been interpreted as more protective of individual
rights than the United States Constitution. Hefails to use
the Gunwall interpretive principles to assist this court ....
By failing to discuss at a minimum the six criteria
mentioned in Gunwall, he requests us to develop without
benefit ofargument or citation ofauthority the “adequate
and independent state grounds" to support his assertions.
See Michigan v. Long, 463 U.S. 1032. 77 L. Ed. 2d 1201,
103 S. Ct. 3469 (1983). We decline to do so consistent
with our policy not to consider matters neither timely nor
sufficiently argued by the parties. In re Rosier, 105
Wn.2d 606, 616, 717 P.2d 1353 (1986).

(Italics mine.)

Since Gunwall and Wethered. over 70 Washington
appellate decisions have acknowledged our rule barring
consideration of state constitutional issues absent
briefing of the Gunwall factors. E.g., State v
Greenwood. 120 Wn.2d 585, 614, 845 P.2d 971 (1993);
Tellevik v. 31641 West Rutherford St.. 120 Wn.2d 68, 77,
838 P.2d 111, 845 P.2d 1325 (1992); [***54] State v,
Rodriguez, 65 Mi. App. 409, 414 n.l, 828 P.2d 636,
review denied, 119 Wn.2d 1019 (1992). In fact, one
noteworthy commentator has explained that:

Assistance from counsel in interpreting state
constitutional provisions is vitally important. Wethered
directs counsel to bring the constitutional issues into as
sharp a focus as they possibly can by m/airing them to
fashion a state constitutional argument that addresses
textual language, constitutional and common law history,
structural differences, and local concerns. Our decision
in Wethered reaffirmed that the criteria are a necessary
starting point for a discussion between bench and bar
about the neaning ofa state constitutional provision.

(Italics mine.) Justice Robert F. Utter, The Practice of
Principled Decision-Making in State Constitutionalism:
Washington's [*765] Experience. 65 Temp. L. Rev.
1153, 1162 (1992). This same commentator has

recognized that "Gunwall functions as a procedural
threshold for considering state constitutional claims".
(Italics mine.) Utter, at 1165.

Today, however, 8 years of painfully [***55]
crafted jurisprudence is cast aside in a footnote:
"[b]ecause Bering [v. Share. 106 Wn.2d 212, 721 P.2d
918 (1986)] is a past-Gunwall case without Gunwall
analysis, it might be construed not to call for such an
analysis. For this reason, in this case only, we will not
require a separate analysis of the nonexclusive factors in
Gunwall to reach the state constitutional issue."
Majority, at 747-48 n.5. This reasoning completely
ignores the Wethered rule, which was adopted 2 years
after Bering. Moreover, putting aside the majority's
attempt to limit its own case to the facts, there is no
principled way to keep this exception from swallowing
the rule. Bering was not unique. There were several
cases between Gunwall and Wethered that engaged in a
state constitutional exegesis without the  [**1061]
benefit of the Gunwall factors. See, e.g., Seattle v.
Mesiani, 110 Wn.2d 454, 755 P.2d 775 (1988)
(interpreting Const, art. 1, § 7); O'Day v. King Cy., 109
Whn.2d 796, 801-02, 749 P.2d 142 (1988) (interpreting
Const. [***56] art. 1, § 5); State v. Stroud. 106Wn.2d
144, 720 P.2d 436 (1986) (plurality opinion)
(interpreting Const, art. 1, § 7). As such, the majority's
analysis only serves to cast doubt on a wide body of law
under Const, art. 1, 8 § 5 and 7 requiring briefing of the
Gunwall factors. If, indeed, it is the intention of a
majority of this court to cast aside the Gunwall/Wethered
principles, it should be done forthrightly and with
reasoned analysis. n9

n9 It is so that "[t]his court has a duty, where
feasible," to consider state constitutional analysis.
(Italics mine.) Majority, at 745. However, the
case cited in the lead opinion for this proposition,
O'Day, 109 Wn.2d at 801-02 (citing State v. Coe,
101 Wn.2d 364 373-74, 679 P.2d 353 (1984)),
was decided prior to the Wethered ri In fact,
Wethered specifically recognized that this
language from O'Day and Coe was limited by,
and subject to, briefing of the Gunwall factors.
See 110 Wn.2d at 471-72.

[***57]

Ironically, the majority's result in negating the
Tacoma sign ordinance could be reached under federal
law analysis. Sec, e.g., Burson v. Freeman, US. , 119
L Ed 2d 5 [*766] 112 S. Ct 1846 (1992) (both
plurality and dissent would require strict scrutiny for
content-based, but viewpoint-neutral speech): Antioch v.
Candidates' Outdoor Graphic Scrv., 557 F. Supp. 52
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(N.D. Cal. 1982) (law banning posting of political signs protection clause). It is only because of the applicability
except for 60 days prior to election violated equal of federal law that | concur in the result.
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[*962] JUSTICE ROVIRA delivered the Opinion
of the Court.
The Colorado Outdoor Advertising Act (Act), 8 43-

1-401 to -420, 17 C.R.S. (1984), and regulations
promulgated thereunder by the appellant Colorado State

Department of Highways (Department), 2 C.C.R. 601-3
(1983), restrict the content, size, lighting, and spacing of
signs that may be erected and maintained along
highways in Colorado. The issue in this case is whether
the Act applies to noncommercial advertising devices,
and if so whether it is constitutional.

Appellee George W. Pigg operates a ranching
business near Pueblo, Colorado. Interstate [**2]
Highway 25 divides Pigg's property into four parts: one
large parcel abuts the east side of the highway, and three
smaller parcels abut the west. Pigg purchased the
property in 1956, and from then until 1974 he maintained
a number of commercial advertising signs along bcth
sides of the highway.

In 1974, the Department condemned 21 of Pigg's
signs pursuant to the Act, § 43-1-414(1), 17 CR.S.
(1984), and later paid him $ 17,900 for the taking; that
figure was determined to be just compensation in an
eminent domain proceeding. See § 43-1-414(2), 17
C.R.S. (1984). Pigg appealed the award as inadequate. In
a separate proceeding, the Department obtained
permission to remove five more signs Pigg erected after
the eminent domain proceeding. Pigg appealed that
decision, also, but was unsuccessftil on both appeals. See
State Department of Highways v. Pigg, 656 P.2d 46
(Colo. App. 1982) (affirming $ 17,900 compensation
award); State Department of Highways v. Pigg, 653 P.2d
67 (Colo. App. 1982) (affirming summary judgment in
favor of Department on its complaint to remove signs).
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Before those two cases were resolved on appeal,
Pigg erected over 50 signs bearing noncommercial
messages, [**3] most of which were related to his
dissatisfaction with the condemnation award and his
dealings with [*963] the Department, nl In response,
the Department sent Pigg a Notice of Violation (Notice)
of the Act on July 27, 1982, directing him to remove all
but three of the signs. Of the 54 "advertising devices"
enumerated in the Notice as standing in violation of the
Act and regulations, 35 bore noncommercial messages,
one bore an arguably commercial message, and 18 were
in some state of disrepair or were bare structures holding

no signs at all.

nl Some signs are intended primarily to
decry the inadequacy of the compensation Pigg
was awarded for the condemnation of his signs:

Help! if the Right to 21 Advertising Signs
WAS AGAIN RETURNED TO ME

OR JUST COMPENSATION For the taking
NOT STARVING WOULD | BE

And:

This  Sign  Produced
Compensation Paid Landowner

$ 50.00 Net Per Mo. / For Its Taking $
4.00 Per Mo.

ANYONE WHO CLAIMS

$50.00 TAKEN FROM ME

WILL EQUALLY BE REPLACED
WITH $4.00

Can Only Be Classed As An Idiot

Landowner /

Others comment more generally on Pigg's
perception of the government after his dealings
with the Deoaitment:

The small thief is sent to CANON sentenced to
LUXURY for his Act

The big thief goes to Denver and becomes a
Bureaucrat

And:

Take all the Bulls in Texas Pile the manure in a
stack

The volume would be minor Compared to
bureaucrats

[** 4]

Pigg challenged the Notice pursuant to the State
Administrative Procedure Act. After a hearing at which
Pigg was represented by counsel, the hearing officer
concluded that the Notice was correct and ordered Pigg
to remove the advertising devices.

Pigg then appealed to the Colorado Highway
Commission (Commission), which affirmed and adopted
the hearing officer's decision in its final decision and
order. Pigg then filed a complaint in the district court
seeking judicial review of a final agency decision. He
claimed that the Act regulates only commercial speech,
and that the Department's regulations are void because
the Act does not authorize the regulation of structures
bearing noncommercial messages. Further, he argued, if
the Act and regulations were interpreted to apply to his
noncommercial signs, they would be in violation of the
first and fourteenth amendments to the United States
Constitution and article 1lI, section 10 of the Colorado

Constitution.

The district court ruled that the Act was intended to
govern only commercial advertising devices, and
therefore the Department had no statutory authority to
place restrictions on noncommercial advertising devices
such as Pigg's. The [**5] court reversed the
Commission's final decision and order. The Department,
the Commission, and the chief engineer of the
Department appeal that decision. We reverse the
judgment of the district court.

.
A

Colorado began regulating roadside advertising in
the early part of this century, but for the most part the
restrictions on advertising were minimal. See 1963
CRS. 120-5-1 to -13 The Act, which effectively bans
outdoor advertising in rural and residential areas, was
enacted in 1966 primarily to enable the state to receive
its full share of federal aid highway funds in light of the
Federal Highway Beautification Act of 1965, 23
USCA. § 131 (1966 & Supp. 1987) (Beautification
Act).

The Beautification Act was enacted to combat the
overuse of billboards and other outdoor advertising
devices along the nation's highways "in order to protect
the public investment in such highways, to promote the
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safety and recreational value of public travel, and to
preserve natural beauty." Id. 8§ 131(a). The
Beautification Act does not itself regulate outdoor
advertising. Instead, it penalizes a state that fails to
provide “effective control” of outdoor advertising by
mandating forfeiture [**6] of 10 percent of its federal
aid highway funds until such time as the state provides
for effective control. Id. § 131(b). The statute specifies
that:

[*964]  Effective control means that such signs,
displays, or devices .... shall, pursuant to this section, be
limited to (1) directional and official signs and notices,
... (2) signs, displays, and devices advertising the sale or
lease of property upon which they are located, (3) signs,
displays, and devices .... advertising activities conducted
on the property on which they are located ....

23 US.C.A. § 131(c) (1987 Supp.).

The Secretary of Transportation has promulgated
regulations pursuant to the Beautification Act further
defining "effective control" in terms of restrictions on the
content, size, lighting, and spacing of signs permitted
under section 131. 23 C.FR. § 750.101 et seq. (1987).
Those regulations include certain limitations with respect
to the on-premise signs referred to in section 131(c)(2)
and (3), but at the same time require states to determine
the circumstances in which certain signs are exempt from

section 131(c):

On-property or on-premise advertising [**7]

(d) Signs are exempt from control under 23 U.S.C. 131 if
they solely ... advertise activities conducted on the
pioperty on which they are located ... State laws or
regulations shall contain criteria for determining
exemptions. These criteria may include:

(2) A purpose test for determining whether a sign has as
its sole purpose the identification of the activity located

on the property....

(3) The criteria must be sufficiently specific to curb
attempts to improperly qualify outdoor advertising as
"on-property" signs, such as signs on narrow strips of
land contiguous to the advertised activity when the
purpose is clearly to circumvent 23 U.S.C. 131

23 C.F.R. § 750.709(1987).

The Act, as it was originally enacted, followed the
formal requirements and utilized the language of the
Beautification Act. As the Act was amended over the
years, the legislature ensured the statute's conformity

with the Beautification Act by adapting those definitions
and restrictions set out in feteral regulations. The
practice of the legislature in con/orming the Act to the
federal law with few substantial changes suggests both
that the legislature's primary concern [**8] remained
the preservation of the state's share of federal highway
funds, and that the legislature intended to prohibit only
those signs that would conflict with federal law. n2

n2 Additional history of the Act may be
found in Nat'l Advertising Co. v. Dept, of
Highways, 718 P.2d 1038 (Colo. 1986).

We turn now to“the specific statutory provisions at
issue in this case. The Act defines "advertising device" to

mean:

Any outdoor sign, display, device, figure, painting,
drawing, message, placard, poster, billboard, or any other
contrivance designed, intended, or used to advertise or to
give information in the nature of advertising and having
the capacity of being visible from the travel way of any
state highway....

§ 43-1-403(1), 17 CRS. (1984). See 23 C.FR.
750.703(i) (1987) (utilizing substantially identical
definition, but with phrase "used to advertise or inform").

The Act specifies the types of advertising devices
that may be erected and maintained "when in compliance
with [**9] all provisions of this [Act] and the rules and
regulations adopted by the department [of highways]." §
43-1-404(1), 17 CR.S. (1984). Included among the
permitted advertising devices are on-premise advertising
devices. 8 43-1-404(1)(b).

The Department contends that Pigg's signs fall
within the category of "on-premise"” advertising devices
and that the regulations governing the number of such
signs are valid. Further, the Department argues that the
order requiring Pigg to limit the size and number of
billboard's on his property did not infringe his
constitutional right to free speech.

Pigg asserts three bases for upholding the district
court's judgment. He argues [*965] first - and the
district court found - that the Act was intended to
govern only commercial advertising devices and not
political or ideological signs. Therefore, the
Department's regulations which purport to control Piggs*
signs are void as falling outside the Department's

statutory authority.

Second, he contends that if the Act bans all
advertising devices except those enumerated, it is
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unconstitutional since ideological signs are not "on-
premise” advertising devices and are not otherwise
permitted. As [**10] a consequence, the Act
impermissibly discriminates in favor of commercial

signs.

Finally, he argues, even if the Department's
regulations allow the construction of noncommercial on-
premise signs, the statute unconstitutionally favors
commercial speech by exempting certain tourist-related

signs.
We disagree with all three arguments.

B.

The Act was modeled on the Beautification Act and
designed to permit the erection and maintenance of any
sign consistent with the restrictions imposed by the
federal law. We thus look first to the federal law to assist
us in determining whether the Act was intended to
govern only commercial advertising devices. We then
consider the language of the statute and its legislative
history to determine whether it should apply only to

commercial signs.

Unfortunately, the history of the Beautification Act
contains no clear evidence of how Congress itself viewed
the law as affecting noncommercial and ideological
signs. The witnesses called before House and Senate
subcommittees testified either to support the economic
necessity of commercial advertising devices, or else to
support the proposed limitations on signs for aesthetic
reasons. Neither the subcommittees [**11] nor the
witnesses appear to have addressed the law's effect on
ideological signs located on a sign owner's land. See
generally, Hearings on S. 2084 Defore the Subcommittee
on Roads ofthe Senate Committee on Public Works, 89th
Cong., 1st Sess. (1965); Hearings on H.R. 8487 Before
the Subcommittee on Roads of the House Committee on
Public Works, 89th Cong., 1st Sess. (1965). In addition,
neither the House Report on the Beautification Act as it
was finally passed nor the Senate Report on its own
similar legislation sheds much light on the Act’s intended
scope with respect to noncommercial signs. See H.R.
Rep. No. 1084, 89th Cong., 1st Sess., reprinted in 1965
U.S. Code Cong. & Admin. News 3710; S. Rep. No.
709, 89th Cong., 1st Sess. (1965). Finally, we are
reluctant to accord much weight to what little legislative
history there is, especially since passage of the
Beautification Act was accomplished quickly and with
little consideration either in committee or on either floor.
See Minority Views on S. 2084, H.R. Rep. No. 1084,
89th Cong., 1st Sess., reprinted in 1965 U.S. Code Cong.
& Admin. News 3710, 3724.

The legislative history of the Act is similarly
unenlightening. [**12] It is axiomatic that "legislative

intent is the polestar cf statutory construction." People v.
District Court, 711 P.2d 666, 670 (Colo. 1985); Schubert
v. People, 698 P.2d 788, 793 (Colo. 1985). We may look
both to the language of the statute and to the purposes
underlying enactment of the law to help us ascertain that
intent.  Schubert, 698 P.2d at 793-94; Colorado
Department of Social Services v. Board of County
Commissioners, 697 P.2d 1 (Colo. 1985). In both die
purposes of the Act and in its various definitional
provisions we find strong reasons to believe that the Act
was intended to cover noncommercial, as well as
commercial, advertising.

The definition of "directional” advertising devices
indicates that the legislature was concerned with
noncommercial, as well as commercial, advertising

devices:

(4) "Directional advertising device" includes, but is not
limited to: Advertising devices containing directional
information about public places owned or operated by
federal, state, or local governments or their agencies;
publicly or privately owned natural phenomena, historic,
cultural, [*966] scientific, educational, and religious
sites; and areas of natural [**13] scenic beauty or
naturally suited for outdoor recreation, deemed to be in
the interest of the traveling public ...

§ 43-1-403, 17 C.R.S. (1984). The legislature's specific
enumeration of permissible directional signs, many of
which clearly are noncommercial, belies the claim that
the legislature was concerned only with commercial
signs. If Pigg were correct that noncommercial signs are
not subject i the regulations promulgated under the Act,
then there would be little purpc~e in the statute's
inclusion of devices advertising governmentally
controlled places or devices identifying natural wonders
as permitted directional advertising devices.

The definition of "official advertising device" is
similarly telling:

(13) "Official advertising device™ means any advertising
device erected for a public purpose authorized by law,
but the term shall not include devices advertising any

private business.

43-1-403, 17 C.R.S. (1984). Had the legislature intended
to control only commercial signs, it would have been
unnecessary to specify that official signs may be
maintained. The express exclusion of signs "advertising
any private business" from the class of "official [**14]
advertising devices" further demonstrates that the Act
was intended to provide for the regulation of more than
just commercial signs.
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Moreover, noncommercial signs pose as much a
threat to the goals underlying the Act as do commercial
signs. The Act was designed:

To further the following substantial state interests:

() Protection of the public investment in the state
highway system;

(1) Promotion of safety upon the state highway system;
(111) Promotion of the recreational value of public travel;

(IV) Promotion of public pride and spirit both on a
statewide and local basis;

(V) Preservation and enhancement of the natural scenic
beauty of >his state;

(VI) Broadening the economic well-being and general
welfare by attracting to this state tourists and other
travelers....

§ 43-1-402(1)(a), 17 C.RSS. (1984).

It is self-evident that an advertising device detracts
from the natural scenic beauty visible from the highway
whether it bears a commercial message or a
noncommercial message. Also, to the extent the state is
concerned about the safety of travelers when drivers are
distracted by reading signs, that concern does not depend
on the [**15] nature of the message being

communicated.

We believe that neither the history of the Act nor its
language suggests that the legislature intended that the
Act apply only to commercial signs. We hold that the
Act's proscriptions cover advertising devices bearing
noncommercial messages.

C.
Among the advertising devices permitted by the Act

are "on-premise advertising devices,” which the Act
defines as encompassing any

(14) Advertising device advertising the sale or lease of
the property on which it is located or advertising
activities conducted on the property on which it is
located.

§ 43-1-403, 17 CR.S. (1984).

The Department is responsible for adopting and
enforcing rules and regulations governing on-premises
advertising devices. § 43-1-415(1)(c), 17 C.R.S. (1984).
Tne Department's regulations divide on-premise signs

into several categories based on their content, and tailor
restrictions to the category in which the sign belongs. See
Rule V.1, 2 C.C.R. 601-3 (1983).

The Department asserts that Pigg's signs are subject
to the following regulation:

For the purposes of noncommercial advertising devices
(ex. religious, social or political commentaries) [**16]
erected by the owner or lessee of property, the premises
is the primary structures, parking area and private
roadway. Noncommercial signs that are on the premises
or within [*967] approximately 50 feet thereof are on-
premise signs. To further the purposes of the act,
noncommercial signs that are more than approximately
fifty feet from the premises may be no larger than 150
square feet and are limited to two signs visible to traffic
proceeding in any one direction if the highway frontage
of the property upon which the premises is located is less
than one mile in length. If the highway frontage of the
property upon which the premises is located is more than
one mile in length, one sign visible to traffic proceeding
in any one direction per mile is allowable.

Rule V.IL.f 2 C.CR. 601-3 (1983). The size and
placement restrictions are identical to those imposed on
commercial on-p-emise signs. Rule V.l.d, 2 C.C.R. 601-

3 (1983).

Pigg contends that his signs are not "on-premise”
advertising devices within the meaning of the Act. As a
consequence, he argues, the Act imposes an
unconstitutional ban on ideological speech. n3

n3 Pigg does not suggest a definition of
"ideological” in his brief. For the purposes of his
argument, we will assume that Pigg's signs
display the type of speech that is afforded
protection by the first amendment. See City of
Lakewood v. Colfax Unlimited Ass'n, Inc., 634
P.2d 52, 57 n.5 (Colo. 1981).

'£j Because we find that the Act does permit the
V  maintenance of advertising devices that exhibit
Jj.  noncommercial or ideological messages, we do
n not address whether a complete ban on tuch
~N speech would be unconstitutional. Pigg asserts
@j that it would be, but provides no authority or
argument in support of his contention. The courts

that have addressed the issue are not in

ILa  agreement. Compare Wheeler v. Comm'r of
- ffijji}>wn 322 F.2d 586 (6th Cir. 1987) and
'$jate v. LotzeT32 Wash. 2d 52, 593 P.2d 811,
appeal dismissed, 444 U.S. 921, 62 L. Ed. 2d 177,

100 S. Ct. 257 (1979) (bans on political
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billboards held constitutional) with Metromedia,
Inc. v. San Diego, 453 U.S. 490, 514, 69 L Ed.
2d 800, 101 S. Ct. 2882 n.18 (1981) (plurality
opinion) (disagreeing with Lotze) and Van v
Travel Information Council, 52 Ore. App. 399,
628 P.2d 1217 (1981) (ban on political billboards
held unconstitutional) and State v. Pile, 603 P.2d
337 (Okla. 1979), cert, denied, 453 U.S. 922, 69
L Ed. 2d 1004, 101 S. Ct. 3158 (1981)
(suggesting that ban on noncommercial signs
would raise serious constitutional problems).

[**17]

The crux of Pigg's argument is that under the Act, a
sign must advertise the sale or lease of the property on
which the sign is located, or advertise activities
conducted thereon, to constitute an on-premise sign. By
construing ideological signs as on-premise signs, he
claims, the regulations go beyond the scope of authority
granted by the Act.

Administrative regulations are presumed valid and
will be set aside only when the party who challenges
them establishes their invalidity beyond a reasonable
doubt. Augustin v. Barnes, 626 P.2d 625, 627 (Colo.
1981). In addition, wc will accord deference to the
interpretation of a statute by the executive agency
charged with enforcing it. Ingram v. Cooper, 698 P.2d
1314, 1316 (Colo. 1985); City & County of Denver v.
Industrial Commission, 690 P.2d 199, 203 (Colo. 1984).
We will not, however, enforce a regulation which
modifies or contravenes a statute or regulates beyond the
scope of authority granted by the legislature. Miller
International, Inc. v. Department of Revenue, 646 P.2d
341, 344 (Colo. 1982); Travelers Indemnity Co. v.
Barnes, 191 Colo. 278, 282, 552 P.2d 300, 303 (1976).

In South Dakota v. Adams, 506 F. [**18] Supp. 60
(D.S.D.), affd, 635 F.2d 698 (8th Cir. 1980), cert,
denied, 451 US. 984, 68 L. Ed. 2d 841, 101 S. Ct. 2316
(1981), the court addressed a similar challenge to the
federal regulations. South Dakota forfeited a portion of
its federal aid highway funds after the Secretary of
Transportation determined that South Dakota's content
restrictions on directional signs were inadequate to
satisfy the "effective control” requirement of section 131
of the Beautification Act. South Dakota argued that the
content restrictions embodied in the federal regulations
went beyond those authorized by Congress. The court

disagreed:

The Highway Beautification Act explicitly gives the
Secretary authority to promulgate regulations relative to
directional signs. This authority has been delegated to the
Federal Highway Administration ... When authority is

thus expressly delegated, a reviewing court does not have
the power to set aside the regulations simply because the
court [*968] might have interpreted the statute in a
manner different from the agency’s interpretation. The
regulations under 8§ 131(c)(1) are not merely
interpretative, but rather, legislative regulations. They
[**19] have the force and effect of law and can be set
aside only if they clearly exceed the statutory authority
or are arbitrary, capricious, an abuse of discretion or
otherwise not in accordance with law. The record is
barren of any evidence that the rules constitute this type
of abuse. The court might have adopted different
standards, but Congress did not assign the task of
adopting such standards to the court. The regulations
were adopted under express authority and have been in
place since 1973. Congress has not acted to change them.
Since their adoption is not clearly outside the statutory
mandate, the regulations cannot now be set aside merely
because this court might interpret § 131(c)(2)
differently.

506 F. Supp. at 67 (citations omitted).

Although Adams dealt with the federal regulation of
directional advertising devices, we find its reasoning
persuasive and consistent with the applicable principles
of Colorado law.

We noted above that the scant legislative history
available suggests only that the legislature intended to
permit the maintenance of any sign not inconsistent with
the Beautification Act. The regulations promulgated
under the Beautification Act in turn [**20] require states
to establish criteria, either through statutes or through
administrative  regulations, for assessing whether
particular classes of signs satisfy the "on-premise”
exception. The Colorado legislature left the specification
of those criteria to the Department, and made no
statutory change to alter the Department’s interpretation
of the "on-premise” exception after those regulations
were promulgated.

The effect of the regulation is to permit the owner of
property to place on his land any sign, not leased or
rented to a third party, which conforms to the applicable
size, spacing, lighting, and content requirements. The
regulations do not discriminate against noncommercial
or ideological signs, inasmuch as they are governed by
the same restrictions which apply to other on-premise
signs. We also note in passing that by so interpreting the
statute, the department's regulations avoid the potential
constitutional problems that would arise were tue statute
to be interpreted as entirely prohibiting ideological signs
on the owner's property.

D.
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Finally, Pigg argues that the Act and regulations, as
promulgated and interpreted by the Department,
discriminate unconstitutionally in [**21] favor of certain
tourist-related signs. We are not persuaded by his

argument.

Section 43-1-414(5)(a), 17 C.R.S. (1984), exempts
from removal under the Act "tourist-related advertising
devices which comply with the rules and regulations
adopted by the department ...," when such removal
would work "substantial economic hardship” in the
affected area. The exemption was adopted after Congress
specifically permitted states to provide such exemptions
consistent with the Beautification Act. 23 US.CA. §
131(0) (Supp. 1987). Pigg is correct in asserting that the
tourist-related sign exemption operates to permit the
maintenance of certain commercial signs only and not
the maintenance of any noncommercial signs. That it
does so does not, however, render the statutory scheme

unconstitutional.

In Metromedia, Inc. v. San Diego, 453 U.S. 490, 69
L Ed. 2d 800, 101 S. Ct. 2882 (1981), Justice Brennan
concurred in the judgment and, although finding San
Diego’'s sign regulations impermissible, added:

[A] city can have specific goals the accomplishment of
which would conflict with the overall goals addressed by
the total billboard ban. It would make little sense to say
that a city [**22] has an all-or-nothing proposition --
either ban all billboards or none at all .... If a city can
justify a total ban, | would allow an exception only if it
directly furthers an interest that is at least as important as
the interest underlying the total ban, if the exception is
no broader than necessary [*969] to advance the special
goal, and if the exception is narrowly drawn so as to
impinge as little as possible on the overall goal. To the
extent that exceptions rely on content-based distinctions,
they must be scrutinized with special care.

453 US. at 532 n.10. We adopted Justice Brennan's
analysis in City of Lakewood v. Colfax Unlimited
Association, 634 P.2d 52, 69 (Colo. 1981), when we
considered under what circumstances de minimis
content-based distinctions could be drawn by a municipal
sign ordinance.

Here, the tourist-related sign exception is directly
related to the state’s goal of avoiding "substantial
economic hardship,” which the statute defines as:

[A] significant negative economic effect, such as a loss
of business income, an increase in unemployment, a
reduction in sales taxes or other revenue to the state or
other government entity, [**23] a reduction in real
estate taxes to tiie county, and other significant negative
economic factors.

§ 43-1-403(18), 17 C.R.S. (1984).

The state's interest in not undercutting the economic
base of those areas heavily dependent on tourist-related
income is, we believe, as important as its desire to
protect the safety of highway travel and to enhance the
scenic view from highways. The Act defines the
exception narrowly so as to permit only those signs in
existence on May 5, 1976, see § 43-1-403(16), 17 CRS.
(1984), and imposes on the sign owners the burden of
demonstrating the economic necessity of their signs, §
43-1-414(5)(a), 17 C.R.S. (1984), as do the regulations
promulgated to implement the exemption. See Rule
XVIII, 2 C.C.R. 601-3 (1983). Finally, claims of hardship
to a single business are insufficient to justify an
exemption for that business's signs. Several businesses
must demonstrate that they will be adversely affected
and that "the defined area as a whole will be significantly
economically impacted if those businesses' non-
conforming signs are removed." Rule XVIIL.B.2.b, 2
C.CR. 601-3 (1983). See also 23 C.F.R. § 750.503(a)
(1987) ("Neither [**24] the States not the FHWA shall
rely on individual claims of economic hardship.").

Because the tourist-related sign exemption is
tailored narrowly to further an important interest of the
state, that exception does not unconstitutionally
discriminate in favor of tourist-related advertising

devices.

We conclude, therefore, that the Act applies to
noncommercial advertising devices and that the Notice
of Violation was issued pursuant to valid regulations of
the Department. The judgment is reversed, and the case
remanded to the district court with directions to dismiss
the complaint.
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Representative Jim Holm

District 9
Session
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DATE  Apil 232003
1O Transportation Conmittee Aide, Barbara Caiting
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Interim

119 N. Cushman St.
Fairbanks, AK 99701
Phone: (907) 456-7423
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Please schedule HB 230, Pdlitical Signs on Private Property, for hearing inthe

House Transportation Committee at your earliest convenience.
Back-up information is attached.
Thank you very much for your help with this hill.
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State Capitol, Juneau, Alaska 99801-1182
MEMORANDUM
To: Representative Jim Holm, Co-Chair

House Transportation Committee

From: Representative Bill Williams
Date: April 23, 2003
Subject: Request for Hearing

Trespectfully request that HB280, “An Act relating to the regulation of commercial motor vehicles to
avoid loss or withholding of federal highway money, and to out-of-service orders concerning
commercial motor vehicles; amending Rule 43.1, Alaska Rules of Administration; and providing for

an effective date”, be scheduled for a hearing in the House Transportation Committee.

Attached are a Sponsor Statement and a Bill Analysis.

Thank you for your attention to this matter. Feel free to contact me or my Aide, Tim Barry, if you
have questions.
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Sponsor Statement for HB 280
Commercial Motor Vehicles: Regulations

“An Act relating to the regulation of commercial motor vehicles to avoid loss or
withholding of federal highway money, and to out-of-service orders concerning
commercial motor vehicles; amending Rule 43.1, Alaska Rules of Administration;
and providing for an effective date.”

House Bill 280 would transfer certain authority to regulate commercial motor vehicles from the
Department of Public Safety (DPS) to the Department of Transportation and Public Facilities
(DOT&PF). This change is needed to avoid losing federal highway money. The bill also directly
amends Rule 43.1 of the Alaska Rules of Administration.

Under current law, the authority to adopt regulations regarding commercial motor vehicles is divided
among: the Department of Administration (DOA) for licensing of drivers of commercial motor
vehicles; the DOT&PF for matters relating to commercial motor vehicle inspections; and the DPS for
all matters relating to commercial motor vehicles. Under this bill, the authority to adopt regulations
necessary to avoid the loss or withholding of federal highway money would be vested in DOT&PF,
except for matters that relate to licensing of drivers of commercial motor vehicles.

The bill corrects an oversight that occurred when implementing Executive Orders 98 and 99 in 1997.
EO 98 transferred the responsibility for commercial motor vehicle safety inspections from the DPS to
the DOT&PF. EO 99 transferred most functions related to motor vehicles found in Title 2S from DPS
to the Department of Administration (DOA). After the issuance of EO’s 98 and 99, DPS retained the
authority to adopt regulations related to commercial motor vehicles, except for safety inspections and
driver licensing. HB280 would transfer the remaining regulation authority in DPS relating to
commercial motor vehicles 10 DOT&PF. The Department needs the authority to adopt these
regulations to avoid the loss or withholding of federal funding.

Federal Motor Carriei Safety Administration regulations provide that a state becomes ineligible for
Basic Program or Incentive funds under the Motor Carrier Safety Assistance Program for failure to
adopt any new regulation or amendment to the Federal Motor Carrier Safety Regulations (FMCSR) or
the Hazardous Materials Regulations (HMR) within three years of its effective date. Since the state’s



adoption of federal regulations pertaining to CMV operations, driver/vehicle safety standards and
hazardous materials transport has not been updated since 1995, Alaska is out of compliance.

Alaska will receive $685.5 in Basic Program and Incentive Funds in FFY2003. Loss of these funds
through failure to pass this legislation and the subsequent failure to adopt the current regulations will
virtually eliminate commercial vehicle safety enforcement effort in Alaska.

The Alaska Trucking Association, Teamsters Local 959 and the Associated General Contractors of
Alaska support the bill provisions correcting the regulation adoption authority problems and supporting
the language in existing statute. The Departments of Public Safety and Administration also support

this legislation.

Contact: Tim Barry, Aide to Representative Bill Williams, at (907) 465-3424



Bill Analysis

“An Act relating to the regulation of commercial motor vehicles
to avoid loss or withholding of federal highway money... “

Section 1. AS 19.10.060(c) repeal and reenact

Existing statute language:

AS 19.10.060(c) The department shall adopt regulations necessary to implement
a commercial motor vehicle safety inspection program needed to avoid loss or

withholding of federal highway money.

Proposed statui. language in Sec. 1

AS 19.10.060(c) Except for requirements relating to a commercial motor vehicle
driver’s licensing program under AS 28, the department shall adopt regulations
under AS 44.62 (Administrative Procedures Act) that are necessary to implement
requirements imposed by federal statute or regulation that relate to commercial
motor vehicles and that are necessary to avoid loss or withholding of federal

highway money.

Effect of changes

Existing statutes allow the Department of Transportation and Public Facilities
(DOT&PF) to adopt regulations relating to "...a commercial motor vehicle safety
inspection program...”. The proposed language allows the department to adopt
regulations relating to all commercial vehicle activities excluding requirements
relating to a commercial motor vehicle driver’s licensing program. The intent of
Executive Order 98, issued by then Governor Knowles, was to consolidate all
truck regulation activities into DOT&PF with the single exception of the
commercial motor vehicle driver’s licensing program. The repeal and
reenactment of AS 19.10.060(c) accomplishes that objective.

Section 2. AS 28.33.130(a) amend

Proposed change will add the prohibition against operating a commercial motor
vehicle after being placed out of service under a regulation adopted under AS

19.10.060(c).
Section 3. AS 28.33.140(a) amend

Proposed change will provide for immediate disqualification from driving a
commercial motor vehicle for the periods set out in this section for driving after
being placed out of service in violation of regulations adopted under AS

19.10.060(c).



Bill Analysis
“An Act relating to the regulation of commercial motor vehicles to avoid loss or

withholding of federal highway money..."

Section 4. AS 28.33.190(10) amend

Proposed change defines an “out of service order” to include an order issued
under regulations adopted under AS 19.10.060(c),

Section 5. AS 28.05.011(a)(8) repealed.

AS28.05.011(a)(8) provides the Commissioner of Public Safety authority to adopt
regulations necessary to implement requirements imposed by federal law or
regulation that relate to commercial motor vehicles and that are needed to avoid
loss or withholding of federal highway money, other than requirements relating to
a commercial motor vehicie driver's licensing program or a commercial motor
vehicle safety inspection program. Sec. 5 repeals this paragraph as the adoption
authority will now reside in DOT&PF and DOA.

Section 6. The uncodified law of the State of Alaska is amended.
Adds a new section to allow for changes in the references to the Alaska
Administrative Code in the traffic bail forfeiture schedule for certain commercial
motor vehicle offenses.

Section 7. The uncodified law of the State of Alaska is amended.

Adds a new section that provides for a transition period to allow current DPS
regulations to continue in force until the new regulations are adopted by

DOT&PF.

Section 8. The uncodified law of the State of Alaska is amended.
Adds a new section that provides that Sections 1-5 and 7 take effect only if
Section 6 receives the two-thirds majority vote of each Louse required by art. IV,
sec.15, Constitution of the State of Alaska.

Section 9. Sets effective date for Section 7.

Section 10. Sets effective date for the act.



Bill Analysis
“An Act relating to the regulation of commercial motor vehicles to avoid loss or

withholding of federal highway money

SUMMARY

Section 1 of the bill accomplishes a necessary change in regulation adoption authority.
Prior to the consolidation of commercial motor vehicle regulation and enforcement into
DOT&PF, the Department of Public Safety had authority to adopt CMV regulations for
driver/vehicle safety and hazardous materials transport standards. Inadvertently, this

authority was not transferred. This bill corrects that oversight.

Federal Motor Carrier Safety Administration regulations provide that a state becomes
ineligible for Basic Program or Incentive funds under the Motor Carrier Safety Assistance
Program for failure to adopt any new regulation or amendment to the Federal Motor
Carrier Safety Regulations (FMCSR) or the Hazardous Materials Regulations (HMR)
within three years of its effective date. In FFY2003, Alaska will receive $685.5 in Basic

Program and Incentive Funds.

Passage of this bill is critically important as the state’s adoption of federal regulations
pertaining to CMV operations, driver/vehicle safety standards and hazardous materials
transport have not been updated since 1995. As you can see, we are out of compliance.
The Department of Transportation and Public needs the authority to adopt these
regulations to avoid the loss or withholding of federal funding. Loss of these funds
through failure to pass this legislation and the subsequent failure to adopt the current
regulations will virtually eliminate our commercial vehicle safety enforcement effort.

The bill provisions correcting the regulation adoption authority problems and supporting
the language in existing statute have been supported in the past by both the Alaska
Trucking Association and Teamsters Local 959. The Department of Public Safety also

supports this legislation.

Aves D. Thompson, Director
Measurement Standards and
Commercial Vehicle Enforcement
Alaska Department of Transportation
and Public Facilities

907.341.3210



Bill Analysis
“An Act relating to the regulation of commercial motor vehicles to avoid loss or

withholding of federal highway money...”

Applicable Code of Federal Regulation references:

49 CFR Sec. 350.335(b) A State that fails to adopt any new regulation or
amendment to the Federal Motor Carrier Safety Regulations (FMCSR) or the
Hazardous Materials Regulations (HMR) within three years of its effective date
will be deemed to have incompatible regulations and will not be eligible for Basic

Program nor Incentive Funds.

49 CFR Sec. 355 promotes adoption and enforcement of state laws and
regulations pertaining to commercial motor vehicles that are compatible with
appropriate parts of the Federal Motor Carrier Safety Regulations (FMCSRS).

49 CFR Sec. 355.5, defines Compatible or Compatibility as m ?aning that State
laws and regulations applicable to interstate commerce and to intrastate
movement of hazardous materials are identical to the FMCSRs and the HMRs or
have the same effect as the FMCSRs; and that State laws applicable to intrastate
commerce are either identical to, or have the same effect as, the FMCSRs or fall
within the established limited variances under Secs. 350.341, 350.343, and
350.345 of this subchapter. Federal Hazardous Materials Regulations (FMHRS)
means those safety regulations which are contained in parts 107,171-173,177,
178 and 180, except part 107 and Secs. 171.15 and 171.16. Federal Motor
Carrier Safety Regulations (FMCSRs) means those safety regulations which are
contained in parts 390, 391, 392, 393, 395, 396, and 397 of this subchapter.



FISCAL NOTE

Fiscal Note Number:
Bill Version: HB280
() Publish Date:

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): Dept. Affected: Administration

Title An act relating to the regulation of '‘BRU Motor Vehicles
commercial motor vehicles. Component Motor Vehicles

Sponsor (H) FIN

Requester (H)TRA Component No. 2348

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
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Full-time
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ANALYSIS: (Attach a separate page if necessary)

This bill has no fiscal impact on DMV.

Phone 269-5559
Date/Time 4/28/03

Date 4/28/2003

Prepared by: Charles R. Hosack
Division Motor Vehicles

Approved by:  Mike Miller, Commissioner
Agency Department of Administration
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