ALASKA LEGISLATURE COWITTEE FILES, .05 200
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3. Are Public Prisons Any More Accountable Than Private Prisons? — (a) The
Dynamics o f Organizational Stasis. — Susan Sturm cesaries tre “tyrnemics of
atgmnizatic el seass, 5hich “lak ntte et adiaias npisos” (othplblicad
prnate) and “ tissble regular priisn partaaants fran adhiearg rstatvtiodl sdiF
axrectiai’Ib

Even in the lace of Hols, violence, or public exposure of bmtal conditions, legislatures frequently
provide minimal support for change. The familiar study commission or task force conducts a public
hearing or investigation, culminating in a report with recommendations that are infrequently enacted
into law. Even when the legislature docs respond to abuse with legislation, there is little accountability
for its enforcement and the administration may comfortably ignore it without legislative sanction.'16

Much of Sturmsdesorptaon ofprisos gplies e Ally o plolicad private priisos
—  Inates ae graallyponeriess todae prisn aaditia s, 1I7ad both gerds ad
athninistratars often reset refom. 1B Other elerets, hovever, gply prmarily ©
pblic prsos: inias caantrate on presarvirg ttearmerbers” ay, eefits, ad
sty 1Bad tre buoetary procsss, nvhich thisyear's allocation spresuned o ke
trelbesre forred year's, yports te statts o 0 e svell known tetplblic
hureauoracies have diffaet e ad atttuoss tonard dage ttendo prnete
axpenies. L Campanies aonoarmed aoout wviming a b, refamnig teir antradts,
maintaining trer stodk price, o st beiig nargiral ly more protectsd agprst prisoer
kvsuits scemmore lidly lo overooe tar rstitttiod sk

(b) Corcoran State Prison. — Cntrast tte aoove fedas, which provote
aconality npinate rsos, with tre sed tale of Corooran Stake Rriisn, a Glifamia
pblic prisn, nwhich guards killed saven imates and wounded farty~ttree otfers
between 19890 ad 1956.12 Rinall gang members foght nhuman aadkfights oersemn
by prisn guarts: officarsaoused ad ket inrates; prablem inrates were discilired
by beirg laded na dl ad then beaten ar rgoed by an inmate enfoarcer dubdoed tte
‘Booty Badit."12

Coditaas at Corooran are ot typical ofpblicprisos. What sstiriag aoout
Corcoran, hanever, Bhow littievwes dore 10 altattese codirtia s even ance ttey vwere
disoadal. The Corooran episae sarves as a reminceyr of e weekiness ofplbllic
prisos’ acntziility. When replecirg one’s ssvice provider sdiffcit— ad
egeciallywhen tre provicer is idntified with the purdresr, Gpturiing tre pollicy
avie prosss— noral atrae atdsss canaly getoe 0 &

In 194, tre MBI begen ispraee of Corcoran, and N 1956, prampted by media
ditetion, tte Stiate launded aair ot nestigptio s, ore by the Departrent of
Gorectaias ad aother by tte Attomey Gereral saffie 1 These nestigpliosvere
stymied by pliitacl pressure fran tte govermor’sdfifiee and e priismguard uinian, ad

115 susan swrm. Resolving the Remedial Dilemma: Strategics ofJudicial Intervention in Prisons, 13s u. pa. L. REV. 805, 810-11

(1990).

116 |d at 840 (footnote omitted).

117 | . at 824-26,

118 Id. at 8)6.820-21.

1,9 yif. at 836.

120 |d at 832.

121 See €.0.. James q. Wilson. Bureaucracy: Whatgovernment agencies do and why they do It 72-89 (1989)
(describing Ilic nonmarket incentives that operate in agencies).

122 Arax & Gladstone, Supra

122 d., see also mark Arax, Ex Guard Jells o fBrutality, Code ofSilence at Corcoran, L.a Times, July 6, 1998. at Al.

121 Arax & Gladstone, Supra note 32.
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tre Sate praees vieldd ot asrgle amral darge. .15 Irstesd, Sate nestigaias
“gant arsicereble manponer tryarg 1o dig up dirt” on tre vhistiebloners who hed
reported trese duses 1o tte FBI.I5 One vhistidoloner, Ridard Caruso, was ttre anly
officardiscplired s a res it of the State nestaigatios (though he sued and reeenad a
laee ssttlarent from tre S, tte lagest anount ever ginen o avhistdebloving
offica nGllifanie) 17 Aother vhistieblover danged jdos within tte priism systam
because of allagd retallistion by prison dfificisks (and recovered rothig). 18 The FBI
m%ﬂggﬂy@t&j ndages aprst egt dihas, ut divere acutied n
due -

D. The New Frontier: Information. Contracts, Monitoring

While private prisos todby provicke acogateblle g ality et a loner astthen do plilic
psys, teywillanly anine to do 0 as lagas tarbwyers— felal ad stele
goerments— ae. Bad thirgs dtill happen s privale risrs. Arivete [rism
aonpenies have ot always been forthaoming with infomataon about tte types of
Imates they are holdirg, "dand rgoorts ofmexinum-seour ity prisoers beirg housad n
portaas of prnete (risos desiged far tre gareral poaullataon are ot uncommon. L
Effective jaicEl, lopdHie, ad adhinistrative oarsight antines 1o be recessary.
Rerhgps tte sogpe of prism liticption shaulld e expanded o keep both plolicad
privaie risos hoest, ut trare Bno sbstrtute farperformance anradts ttet
eoourae qality inmproerents, effedtive mnitorirg, ad infamation gatrerirgand
admsre.

1 Performance Measures. — Susan Sturm rotes tret pris difwaals often know
Iatii=2bout tteirown qeeratias. 12 Pris adninistratars gather some infomataan to
proe tre prisms anpliance with court ackrs, I3lkut iwould be prefardble fa-them
o sowrthout keirg facal. One way 1O Inresse prinate prisos” disdaaure, at ket
ntte e offecral reaios, sBhy 3hjectay them 1o tte same Freedom of
Informataan Act disclcaure requiraratis assplolic pnisasBl- thouoh ts, 1o, Ba
piecareal solution

‘"5 |d (oescribing also how union officials (old gusuds not lo cooperate with Ibc earlier county prosecution of two lieutenants who
"delivered a laserjolt to an inmate's testicles in 1989 and enraged in a cover-up”).

126 d.

127 10 mark 7.nix. Defense Ixtniled All the Punches in Corcoran Case, 1,A. TiMES. June 11,2000. at A).

1"fi Mark Arrtx,.'UdQC Dismisses Lawsuit by Prison ttftistic-Blowcr, L.a. Times. oct. <1.2000, at Als.

0 Arax & Clads’onc, Supra note 32; Arax, Supra note 127.

130 DYER, Supra c«te 47, at 206 (describing a case in which Texas authorities learned that a CCA facility was housing sex
offenders from out of state only when a few ofthem escaped), |d. at 207 (describing a case in which, without the knowledge o f local
authorities, a privately run Denver drug rehabilitation program accepted felons from out of state, one of whom, after being expelled
from the program, allegedly raped and murdered a local resident), SE€ also cerhnrdstein, SUPIA note 83, at 184-85 (reporting that the
private prison in Youngstown did not inform local authorities of the transfer of maxiinum-sccurity inmnlcs lo a nicdium-sccurity
prison).

131 See DYER, SUPIA note 47, at 206 (noting that the CCA Houston facility was not designed for inmates with a "violent criminal
history”); |d. at 207 (reporting that al a Texarkana private prison, "murderers and other violent offenders from Colorado were

. housed in the general population, despite the facility not being rated for maxmtum-security inmates"); Ccrhardstcm. SUpfa note
83, al 184-85 (noting that at Youngstown, a medium security prison in Ohio, hundreds of inmates “were transrerrod directly
. . from the Maximum Security Facility at Lorton").

132 Sturm, SUPIA note 115, at 898.

133 See id.
134 S€C DYER, SUPIA note 47, at_216; Nicole B. cdsatez, FUrthering the Accountability Principle in Privatized Federal

C . P . .
Corrections: Vic Needfor Access to Private Prison Uccnrds, 28 u. micH, 3.L. REFORM 249,296-99 (1995),

.14
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Perhgps tte eviraantal infamataon regime can provace amocel fartre
disclsure ofjprisn mfamation.  The Taxics Releese Inatory (IRID , IHwhich
reuires tret rd stral falites gt tre rlesse and trasiar of geaficdenals, hes
been aedited with draratac redlctaas Nl 15 Inpart because oftte eastee
oftrese riportarg requireTants, much fomerly fragrented and incoparable citabes
become starthrdized ard can ke agpgregated 1o alllov aonparisans of diffaat fimsar
SEes, or o trak performance oer e

Of curse, TRI nacates anly et infamataan ke gattered and made pldlic, ot
tetaything be done with tret nfamataon.  But the mere aalkality of infamatam,
whether eviramantal infomation about 1 stral Balitessor convecticdl iInfomatan
about prsos (flaxr ece, nuber ohvidlat racs s, recoMsY), Fes el effiets. B
A<, “$/0u manage whatt you neesure”’—  achinistrators have a returall destire to
Inprove what they have cata doout. 19 Secod,  infamataon gathering encourages pser
monrtorirg withinan rdstry, ad rd.stry sshHeglation can ke avalieble
ypleratt o otter foms ofmntorirg ar anrol M) TTr , infamataan s\alleble
regiaars, wouldHe regiaas, rd,slryadussselargioslaeofﬁegbum
camunirty mnitors ad “mfamal regliatars,” ot rarets, o nadets, ad
astorers (ntte priisn e, dateand fecral govermmant etities) U

Infomataan as regilation hes isatis. Regulation proponants darge tet
infomataandoes ot g arantee any action or resltsand tret ik sost useful n
axrbirataon with other reguiation. "2 From tre other sk, attacsdarte et because
infomation shaighly antexial, any mendated infomataanwall be too shplisticad
perhgos misleadiny, egeeciallywhen presentad atahigh led of agpracptaan. 18 But
vhille particular infamataan nitEtnesmay be flaned, and vhille mere disclcsure may
rot be sfiaat, dlledayad pbliczg a nd (@d meenirgiul) setcfmrfmerm
racaaswll mese tte matves far inprovament tetacalreedy ieet nte
apetitive antracting [racEss.

2. Improving Performance Through Contract. — At est, antradts “rgaesat
potentially Leeful acontzhillinty irstrurants [ad] vehidkes far achievirg plllic law
\alLes, such as famress, qeaTess, and acounizalinty.”” 4 Prnete priison antradts
should have geecific tans, gradlated erelities, and strag oarsigt by a “tontrect
maneger”” working fartte pllic agaoy; they Suld reuire p‘l\ﬂEp‘lS]’B'lD ‘deene
minimall adninistraiine procacdres sudh as robice ad heaning recuireants,” ad
pertgos ediatly gine inates ar surraurding comunirties thirdarty berehicary
rgis, whichwould allov oasigit thraugh antract Intcptaonwhen
oasigt faklh Sates aould also rare, as antrectLal tans, anpliance with

135 42 U.S.C. J 11023 (1994).

136 Bradley C. Karkkaincn. [nformation as Environmental Regulation: TRI and Performance Benchmarking. Precursor to a Sew
Paradlgm7 89 CEO. LJ. 257.287-88 (2001).

137 |0, at 260-61.

138 | . at295.

139 |d al 295-305.

140 S€€ Id. i 309

an SeC Id al 309-31.

14- See |d al 338-45 (noting Umt industry laggards may be unconcerned with improving (heir reported information)

143 See Ul at 331-38 (also raising data quality and timeliness issues).

144 Freeman, Supra nolc 24, at 201-02.
15 Cf. id. at 202 (making this argument in the context of private nursing homes); SE€ Nho Gerliardstcin, SUPIA note 83, at 197.
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Arerican Carrectiaal Association and Nataaal Cammissiion of Co Tectiaal Halth
Care stathras. 16

Moreover, States aoulld mandate tret prinale riisos provice tre save traaeg tet B
recuired ofplbllic prisn g ards, "4/ though regiirig cartain imuts spresurptinely ks
effectae then loking 1o ocutooes where ttese aremeearable.  Contracts aould reguire
tet prnate fims carry aul ng s lealityad otrer rsracs; et ttey disdloe
afliasof naes; tet they allov aoess o recards ad ey o tre falityby
gEdas; o tat trey ke ingpedentdly monitored or audinted by cartafed
professiaels. "8 Ardly, antracts auld ala- temiretaon nd s ad provice Taressy
arendrent ofantrectial tans.  Induart, antract dessigers éan ke highly aestine—
ad thorouch—  nwitarg acoantbilinty o antrectal tans.

Most lesiaElly, aorectias dgartrents sould move tonard
arads.  idally, perfomence-bessd antracts uld “diesrly sl aut tre desirad ed
reslt’ bt leae the doice ofmethod 1o tte aontractar, who sould heve “esmuch
freedom as possible N figurg aut how 1o best mest goverment™s performance
dyectine.””® These antracts alo strudtiure antractor paynents o eoourace tte
cesired resUits, renarding e aontrector far inprovenents and perelizirg farpoor
performance or g asis. B

Thiis gooroech seens feesile for aredtios. The Averican Goarectiarell
Assciation Breasty itsacaadiitation statards 1 irchuce performance messures, ad
tre Office of Lvanile dstace and DelingLency Prevantaan scavelgping performance-
lesed starclrds Tar juanile arrectacel falies H  Rerformance meesures farprisos
auld ircuce prooess messures Such as tte numoer of eclicatiaal orvocataael
progrars, or outoome meesures sudh as tte Logan gality of aonfanemant incex, R tte
nurber of sssaulits, o tte recxdimisnidie. Coverments auld even reguare ttet
antradors pay Tar eleants tret are often edaralizad, suc s the ast of esges. 13
Because no sargie datiEtic adeg ately aptures “gality,” and because foasing on any
sigie measure auld have penvarse effedts, Bl performance-tesed antradts dould te
aparsation o a lagead ndsstohaddes.

3. Awarding and Monitoring Contracts To Maximize the Gainsfrom Privatization
and Minimize Capture. — Accantzbility canalso ke inproved by recesignirg
crrectiosl aggaies.  Under tre kesicmodel of acontzbillity, tre pblic crecticel
agency setsantract tans, avards antradts, and mnitors aonpliane. CGpture B
fraet, acsfatulamn rae H

146 Fireman, SUPIQA nolo 24, at 204-05.
147 10, a1 205.

148 |d at 206.
149 WILLIAM D. liIGGERS. PERFORMANCE-RASED  CONTRACTING: DESIGNING STATE-OF-THE-ART  CONTRACT

Administration and Monitoring Systems 2 (Reason Public Policy insL. How-To Guide No. 17.1907).
150 . at 10-1

151 SeC Performance Standards Hume: Performance-Rased Standards for Juvenile Correction and Detention Facilities, at
hllp://www.pcrfurmance-stnndnrds.org (lasi visilcd Mur. 18, 2002), S€€ alS0 | GEOFFREY F. SEGAL & ADRIAN T. MOORE,
Weighing the Watchmen: Evaluating the Costs and Benefits or Outsourcing Correctional Services 15-J6
(Reason Public Policy Inst., Policy Study No. 289,2002).

152 SEC HARDING, SUPIa note 28. al 113-15 (describing Charles Logan's index of prison quality*, which includes measures of
“security, safety, order, care, activity, justice, conditions mid management").

153 Cf OHIO REV. CODE ANN §9.07(D)(16)(b) (imposing reimbursement requirements for certain externalized costs)

154 Tying compensation tn safety alone could encourage abuse; tying it to the number ofcivil rights complaints could harm safety

155 S€€ HARDING, SUPIA nme 28. at 159.
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But trare are atter nocells ofacontizality.  Inthe Uhiited Kingdam, ““tte role of
the dhiefirgeector ofriso s lrirgs some edamal syutrny o e priism systan
credly, induoig tepnae st ... Thisagect oftre aanntzality” system B
wgmslylmh:emxmmmobrgarofcamjetocue.”m Honever, tte daef
Ingedtor's rIgoorts are ot birdeg, and the governmant hes resistiad attapis to gne tre
officcnmore &t ¥ InHaridh, privale risos have treirown regullatory auttority tret
gerates iIgeathndy of ttet of pblic prsos; tre prinale prismnmonintor sntum
Incpa ot of tte prinale prism auttority 18- This systemminimizss Gpture, bt ik
alo minimizss acsfAtilizon® Moreover, “[tiae sako adager tet tte
mnitors may cevel a loalty to tte Arivatization Camiissiion which ntummight
rhattanlligestonmake pblicaiaass— a\aiatoftte gotue
prole”’
tremost pranisirg model sane sLgpested by Bratash perolaoist Rikdard
Harding, nwhich both pbliic and prinate prisos are s bject 1o, ad mnirtored by, an
Incpaoant body tret taes over new priism progects fran tre autset and alllons both
pblicad prnate systens to bid on them. . After tte antract term eqaires, both
pblicad prnete systens may bid on tre prism agpn, <0 tet falitesscanmove
anong prnete fims ad between tre prinate and plbliic ssdars, pramotang both
anhility ad acsHfatalianon 2 This model sgarates the roles ofgovermment
a5 purdeser ad provacer, meking imore diffiedit far ssrvice departmants to Gpture
tre policy advice process and Lee teirponer o recommend thenselves as saviee

B

£. Conclusion

This Part hes ot engeged tre “‘softar™” argunentts aoout rnatization, ut es ratter
tden anrectiaal pollioy as given and prison prinatization as ethically retral in ilii
Does political nfluee pecdlling weaken or stragtten tte e farprinatizatio ? ik
depands whether cormyptaan by coiporatias sworse then patraege of plollic rism
gad wnias— agestuon tatdbks o futter ressadh,

Tuming o tte acst ad qality coparisas, what nparfect epincal eidae
thare Bagests tat prnale risos ast kesttenplblicriisos ad tret ter g Ality
BNo Worse; it Bperhges usuprising et prson prinatization bdaves ntisregect
much liepnatizatnofotter datead koAl saviess Bl Moreover, ttare aemany
reesas 0 keliee tet prinate risos ae nore accounteble ttenpllicprisas—  [oth
because of reightered bl and market acoountzbility far prnate foms and because
acnhilnty ntepblicssdor B0 Intiedl. There are also numerous untggped

156 10, at 159-60.

157 | . al 160.

158 |d at 161.

159 | .

160 1d.

161 |0, at 161-62.

162 1. at 162.

163 w jixiam D. Eggers, Competitive Neutrality: ensuring a

28 (Reason Public Policy Inst., llow-To Guide No. 18. 1998).
164 See, e.g., Adrian t. Moore, Geoffrey F Segal & John mcCormally, infra-structure Outsourcing:

Leveraging Concrete, Steel, and asphalt with public-Prjvate Partnerships (Reason Public Policy Inst., Policy
Study No. 272, 2000) (discussing water and wastewater, solid waste, and highway and struct maintenance, in addition to jails and
prisons). For a wider-ranging argument in fiivor of privatizing more of the criminal justice system, sec BRUCE L, BENSON, To

level Playing Field in managed competitions

Serve and Protect: Privatization and Community in CriminalJustice (1998).

1T
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quortunitaes far mproving prinele riisas even furtterwith nder infamataan
cattering and dissanirata, performence antradts, ad et nontorirg.  Insart,
cesprte dll of trarr possible fullts, prinale prisos are a pramising aanLe far tre fulure
develgorant oftre prism sstan

.18



February 25, 2003

The Honorable Bruce Weyhrauch
Representative, State of Alaska

State Capitol
Juneau, AK 99801-1182

RE: HB 55 - Whittier/Cornell Private Prison

Dear Representative Weyhrauch:

Enclosed you will find documents that prove the Cornell connection to
Whittier came not from Whittier’s citizenry but from Cornell's number one

man in Alaska, Frank Prewitt.

There was never a great public outcry from the residents in Whittier to site
a Cornell private prison at the head cf Passage Canal. This project arose
like the Phoenix from the ashes of the overwhelming defeat of the Cornell
private prison in the Kenai Peninsula Borough. Seventy-three percent of
the voters in that Borough said NO to the private prison proposal on

October 2, 2001.

10/17/01: An E-mail originally sent to two people in Ketchikan from Frank
Prewitt was also forwarded by him on the same date to Ben Butler, Mayor
of Whittier. It establishes the Cornell plan of attack in this State. (This E-
mail was sent to me by Tom Miller, a reporter for the Ketchikan Daily

News. He got it from people in Wrangell, as the Prewitt E-mail had been

sent to the City of Wrangell, too.)

10/23/01: Mr. Prewitt E-mails a proposed "City of Wrangell" Ordinance
and the proposed Wrangell RFQ to Matt Rowley, Whittier City Manager.
Please note that the City Council of Wrangell had yet to see this original
document, yet Whittier, a competitor, already had it. Mr. Prewitt also
suggests that a Town Meeting be held to discuss the project. He even
offers to attend to explain the project.

10/26/01: Mr. Prewitt E-mails a seven page Q&A sheet to Matt Rowley for
presentation to residents, subheaded: "1. Why should a (sic) 800 (sic)
bed, medium security, privately operated prison be located in Whittier?" (I
can fax this document to you, if would like a copy of it. So to give both
sides of the story, I'll include a rebuttal to Mr. Prewitt.)

piogasnoH p-ieqgnn dotr0 EO 92
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Page 2

10/29/01 - Matt Rowley introduces Ordinance 433-01. With the exception
of deleting one Whereas clause on the timber industry and rewording
Whereas Clause number five, the Whittier Resolution is word-for-word the
Wrangell Ordinance Frank Prewitt E-mailed on October 23, 2001.

10/31/01: Whittier City Manager Rowley E-mails Mr. Prewitt to ask to
whom to send the supposedly competitive RFQs. Mr. Prewitt E-mails him
suggesting he send it to "Wackenhutt" (sic) Corrections, CCA (our A'zorta
privateer), Utah's MTC, and “ an outfit with an odd sounding name." That
outfit was Maranatha Corrections. Matt indicates that he has the RFO
packets ready to send out. This is before a majority of the City Council
members had even heard about the project, much less voted on it.

11/5/01 - The City Council of Whittier votes four to one with two absent to
adopt Ordinance 433-01.

With the help of Frank Prewitt, Cornell wouldn't be able to lose this
contract. Cornell and its representative in Alaska went out like a predatory
animal seeking an unsuspecting victim, found it, wrote the enabling
Ordinance, wrote the essence of the RFQ sent out by Whittier and gave
Whittier the names of companies that might be interested in receiving the

RFQ, including itself.

This was a fast-tracked, sole-source contract that could only benefit the
company that wrote all of the documents that it would be responding to.
There is no way to lose a $1 billion plus contract with a deal that sweet

and directed by the potential recipient of the contract.

| hope that you will find these documents interesting reading, Please keep
them in mind, while you are listening to testimony on HB 55.

Sincerely

Dee A. Hubbard
907-252-3155
chubbard@alaska.net

PlogasnoH pjeggnn dofr:ao eo sa
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Bruce Harding

From: "Frank Prewitt” fprewitt@ak.net
To: bruce@akgetaway.com
Sent: Thursday, October 18, 2001 10:12 AM

Subject: FW: Prison

Bruce

Sorry ! missed your call. I'll be out of the office today, however, the following e-mail V/ill get you up to
speed on the situation in Ketchikan.

— Original Message-—-

From: Frank Prewitt

To: billelberson@remax.net: trpm63@hotmail.com
Sent: Wednesday, October 17, 2001 1:17 PM

Subject: Prison

To: Bit*.Rberson and Roger Stone
Sent: Wednesday, October 17, 2001
Subject: prison

Bill & Roger,

As you know, | represent the team that has successfully brought the private prison opportunity to the
doorstep of two Alaskan communities. In both instances local procurement procedures were
followed, contracts were signed, preliminary planning and designs were performed and legislation
was passed. In Delta Jet, the project did not move forward because of an anti-prison majority shift in
the City Council, notwithstanding a positive public vote. On the Kenai Peninsula the project failed
when the Borough chose to put the issue to a public vote AFTER months of public hearing, AFTER
contracts to perform were signed and AFTER legislation was passed. This was done with full
knowledge that, under Alaska case law, the prison was not a legally appropriate subject matter for a
referendum. The decision to put the prison to a public vote was made to appease an anti-prison
citizens group, who then rallied public employee unions to invest nearly one hundred thousand dollars

in a campaign to frighten the public.

Gentlemen, our team has been working on this project for five years and the principals have invested
nearly three million dollars in “signed, sealed and delivered” projects only to watch them fail because

of mistakes made at the local political level.
i
When we met, | laid out the steps that are necessary to deliver this project to your community. Due to

the time constraints, you must: 1) Select a local government entity that is legally able, and politically
willing, to sell revenue bonds without a public vote; 2) Put out a Request For Qualifications (RFQ) to
select a contractor to promote, design, build and operate an 800 bed prison; 3) Select a contractor; 4)
Negotiate and execute a contract; and 5) Complete the process by January 1, 2002.

Opponents will criticize the process as ‘fast tracked". Indeed, if the Borough wants to seize this

economic development opportunity from another community it must be willing to expedite the public
process. The public policy justification for these revenue bonds by passing a public vote is that they

pioMasnoH pjeqgqgnn do*:20 BO S3 qgaj
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are secured by the full faith and credit of the State of Alaska; there is no financial risk to the Borough
or the public. Presumably, government officials are elected to make administrative decisions that
enhance the general welfare of the public. If they make decisions that the voters disagree with they

can be replaced at the polls.

Last year, the Kenai Peninsula Borough's mid-session bill introduction was heavily criticized and near
fatal. Itis imperative that the Ketchikan Borough legislative package be ready for introduction when
the legislature reconvenes on, or about, January 12 . This will leave very little time for planning and
production work, even if the Borough meets the January timeframe.

After Monday night’s Borough Assembly action | am deeply concerned that Ketchikan is not able, or
willing, to take our advice. Today is October 16. In order to meet the January deadline, the Borough
must draft, approve and issue an RFQ by November 1. If the Borough allows three weeks for

responses, and only one week to evaluate, itwill be mid December. The Borough must then award,
negotiate and approve a contract, which is, at best, a three-week process. With any slippage due to

the holidav season we are in the first week of January.

Whether selected, or not, we are the only team with the experience, data bank and expertise required
to give an able and willing community through the steps that are necessary to meet the timeline and
deliver the project. We have put two other viable communities on hold because Ketchikan was the
first to contact us. But we cannot afford the time that will be lost referring the matter to a volunteer
citizens committee and waiting for regularly scheduled assembly meetings. We are also concerned
by a statement made by the economic development committee chairwoman that this project will not
move forward without an economic impact study and a public vote, whether required, or not.

An RFQ must be issued by the first of November and the Borough must be willing to do everything in
its power to complete the process by the first of January. Without that assurance, the project cannot
be put together in time for the next legislative session and we will feel compelled to respond to one of
the communities who have indicated they can meet the timelines. | hate to put you two under this

kind of pressure, but people must be made to understand that if they truly want this project they must

act quickly and decisively.

| look forward to hearing from you, good luck.
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Matt Rowley
T.«;n: Frank Prewitt [fprewitt@ ak.net]
Sent: Tuesday. October 23,2001 10:55 AM

To: rowley@ ci.whittier.ak.us

Subject: prison

Matt

I have e-mailed a draft ordinance and draft RFQ that was prepared for Wrangell. | believe that this may end
up a horse race between Whittier and Wrangell, so time is truly ofthe essence. By the way, the City will own
the prison so the "disposing of jroperty" provision may not apply. Feel free to give your attorney my phone
number If he has questions about the structure of the deal. | am free to give you advise up until the City takes

official action.

I do believe that calling a Town Hall meeting would be helpful. Iwould be happy to put together an information

packet and appear to explain the project and answer questions. (r

Thanks _

Frank

1/9/02
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Matt Rowley

From: Frank Prewitt [fprewitt@ ak.net]

Sent: Tuesday,October23,200110:48 AM
To: rowley@ ci.whittier.ak.us

Subject: Draft Prison Ordinance

CITY OR BOROUGH OF
ORDINANCE

AN ORD INANCE AUTHORIZING THE CITY (BOROUGH) TO NEGOT IATE AN
AGREEMENT WITH THE STATE OF ALASKA TO LEASE SPACE WITHINA
CORRECTIONAL FACILITY LOCATED IN ,AND TO PUBLICLY SOLICITBIDS
FOR THE PROMOT ION, DESIGN, CONSTRUCT 1ON AND OPERATIC N OF AN 800BED
CORRECT IONAL FACILITY, TO BE FINANCED WITH MUNICIPAL REVENUE BONDS

WHEREAS, theSateofAlesalepisiatreesssd SCS CSHB 149 (FIN) am S, “An Acteq:ressrg
koktne rlertle;:;ardlrgcmecln'al falitygee; dargoaraeticd falitygacs;
asaiazny tte Departnent of Crrectaa s ater noan agreanait o ke Edlissfate
ahineattad aeofprisoaeswithin tekenal RnirsulaBorough; andproading faran
efledtnedte’”;ad

WHEREAS, trekeral ReninsullaBorough hes been barred fram inplementang tte tems of SCS
CSHB 149 (HN) am S by apgaulanote of tte resschints of tre Kenail RenirsullaBorough; ad

WHEREAS, treSiatieofAlada antines tohouse 80 Aleda prisoarsatapnatelyovned ad
prnetely qerated conectio el faality nHaawe, Azog; ad

WHEE;IAE?’ teSaeofAlada gats oar BmillinAladen dllasarally ohose pisoas
n

WHEREAS, ressm“l'erejgaeearmm harm by tre tanler plices of tre fecrd
gmermentaml daaureoftinter releied rd sress; ad

WHEREAS, ks todnasafy ssoonamic kese by stiulatagnew rdstriessad
cevelouet DERAIT teecoomicvoid Hitby titer idstry desures; ad

WHEREAS, huldingacorectaodl fality in will grerateoer 00 directad oer
228 Davis Bacmv\agesrae idirect kol acrstiiotionjds fareigtean o tnenty faurmontts;, ad
V._VREAS, stigacrscticd fality in will garerate 20 directand oer 20
rdirect koAl pemerent jdss; ad

WHEREAS, stxgacrectiodl falityin will araie 28 millimdliasanally
ﬂmgﬂhe ecomny; ad

WHEREAS, trelestraestoftteCity (Borough) wou™ e senad by slliatagaonetatne bics
bsel&tanememjardeblea:ma:lu'mprmote e, bulldad qeerate acnectio |l

fdliyforteGty Grog)of . ;ad

1/9/02
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Matt Rowley

From: Frank Prewitt [fprewitt@ ak.net]

Sent: Tuesday, October 23, 2001 10:49 AM
To: rowley@ ci.whittier.ak.us

Subject: wrangell Prison RFQ (1)

City of Wrangell

REQUEST FOR QUALIFICATIONS

"CORRECTIONAL FACILITY PLANNING,PROMOTION, DESIGN, CONSTRUCTION AND OPERATION?"

10 GENERAL INFORMATION

11  Purpose )

The City of Wrangell (“city") is requesting responses from qualified firms demonstrating their
gualifications and capabilities to contract with the city for the planning, promotion, design,
construction and operation of an 800 to 1000-bed medium security correctional facility. The
city is preparing a legislative proposal that will be submitted to the Alaska State Legislature
("ASL") and the Alaska Department of Corrections ("ADC") for a privately constructed and
operated correctional facility located within the city. The city currently envisions a public-
public-private (three-way) arrangement eventually consisting of two or more separate
contractual agreements. The first, a long-term government-to-government contract
between the Alaska Department of Corrections and the City of Wrangell, is expected to
require that the city design, construct and operate an 800-bed medium security prison
subject to conditions and standards established by the ADC and ASL. The city expects to
meet its obligations under this agreement through a contract with a private builder/roerator
(“private firm”). The contract will require that the private firm plan, promote, design,
construct and operate the proposed correctional facility subject to conditions and standards
established by the ADC, ASL and the city. The city intends to select the private firm through
this request for qualifications (“RFQ”). The top rated respondent will be invited to enter into

.contract with the city.

The city currently anticipates that it will own the correctional facility, and finance its design
and construction through the issuance of tax-exempt private development revenue bonds.

This RFQ provides the information that the city deems necessary for interested respondents
to effectively present their qualifications and capabilities to participate in this project. The

RFQ includes:

» Background Information

» Project Structure and Role of Participants
* Rules Governing Competition

» General Conditions

e Submittal Format

» Evaluation Criteria and Process

» Contract Award Procedure

/902
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Mett Rowley

From: Matt Rowley [rowley@ ci.whittier.ak.us]
Sent: Wednesday, October31, 2001 4:57 PM

To: Frank Prewitt

Subject: RE: prison proposals

Thanks. Il be ready to send a packet out as soon as | gel the green light from the council, hopefully Mo iday.

Matt

— Original Message—

From: Frank Prewitt [mailto:fprewitt@ ak.net]
Sent: Wednesday, October 31, 20014:31 PM
To: rowley@ ci.whlttier.ak.us

Subject: prison proposals

*o

Matt

The Kenai Peninsula Borough senttheir request out to five corrections companies: Wackenhutt
Corrections in Florida, Corrections Corporation of America, Management and Training Corporation
(mtc) in Utah, an outfit with an odd sounding name in Bakersfield California and Cornell Companies of
Alaska (274-6667) located in Anchorage on International

rd. near C st.

You can probably find them on the internet. | believe only three companies responded to the
solicitation.

FYI

1/9/02

8 *ol
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Alaska State Legislature

Please enter into the record the following testimony to the House State Affairs

Committee on HB 55/ Correctional Facilities Date: March 20, 2003

ALASKA VOTERS ORGANIZATION

RESOLUTION 2003-03

A Resolution to the 23rd Alaska State Legislature in OPPOSITION to the
construction of a correctional institution, financed with public funds, to be
operated by a private corporation

WHEREAS, since the initial introduction of HB 428 on January 17, 1996 the
time and money expended by the Legislature and various municipal jurisdictions
promoting and pursuing a private prison financed with public funds has had no
benefit for the state or for the taxpayers who have paid these costs; and

WHEREAS, this type of legislation was rejected by the voters in Anchorage,
Delta Junction, Kenai, and Wrangell; and

WHEREAS, this legislation was introduced for the benefit of a Texas based for-
profit corporation at great expense to Alaskan taxpayers, and to the detriment of
our statewide correctional goals; and



Mar

24

2003 0:30 HP LRSERJET 3330

WHEREAS, the Second Class City of Whittier, with a population of less than
200 souls, located in the unorganized borough, will never be able to pay for a
project of this size without guaranteed state revenue, resulting in the State of
Alaska bearing the burden and ultimate responsibility for all costs; and

WHEREAS, Article IX, Section 8 of the Alaska Constitution states: “No state
debt shall be contracted unless authorized by law for capital improvements... and
ratified by a majority of the qualified voters of the State who vote on this
guestion”; and

WHEREAS, a private prison project built with public money represents an
enormous transfer of state funds, more than one billion dollars over twenty five
years, with all profits going to a private corporation with minimal investment

relative to their large potential gain; and

WHEREAS, it is not in the best interest of Alaska to assume liability for
negligent actions taken by a third-party contractor whose primary goals are profit-
driven; and

TVHEREAS, the privatization of correctional institutions has not been effective
to insure public safety or to rehabilitate incarcerated offenders; and

WHEREAS, it is the highest and best use of limited public resources to build a
correctional institution with competitive bids; and

WHEREAS, the public safety interests of our state dictate that each correctional
institution be closely monitored and run by trained professionals answerable
directly and exclusively to public officials, without regard for profit; and

WHEREAS, the State of Alaska has a serious budget deficit, ALL possible
options must be considered, including the current arrangement with the privately
owned and operated facility in Arizona, to determine the most fiscally responsible
plan;
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NOW, THEREFORE, BE IT RESOLVED by the Alaska Voters Organization,
Board of Directors, that the construction of any correctional institution should be
by competitive bid only; and be it

FURTHER RESOLVED that all bonded construction cost for any state
correctional institution be approved by Alaska voters as directed in Article 1X,
Section 8 ofthe Alaska Constitution; and be it

FURTHER RESOLVED that the operation of any publicly funded correctional
Institution in Alaska by private corporations be prohibited;

Adopted by the Alaska Voters Organization Board of Directors,
this 20thday of March 2003.

Signed,;

Michael McBride, President

Barbara Mullin, Vice President

Laurie Churchill, Secretary

Petria Falkenberg, Treasurer

Alaska Voters Organization, Inc.
www.akvoters.org

PO Box 2016

Kenai, Alaska; 99611-2016
907/776-8008

akvoters@gci.net
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Correcting (he record on HBEG
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Sukﬂ'ect: Correcting the record on HB55
ate: Sun, 23 Feb 2003 12:15:37 -0900 ,
_ From; Mike Hawker <R_ei)resentatlve_M|ke_Hawker@Legls.state.ak.us>

Organization: Alaska State Legislature

To the Senators and Representatives of the 23rd Alaska Legislature:

I prefer to communicate with legislators on a personal basis, but the
importance of clearing up mistakes in testimony that was presented last
week, and subsequently picked up by various media outlets throughout the
State, causes me to send this email note.

I have sponsored HB55 which authorizes the Department of Corrections to
contract with the City of W hittier for correctional facilities and

services under certain conditions. The Department of Corrections
Commissioner Designate, Mr. Marc Antrim, in testimony before the Senate
State A ffairs Committee on competing SB65, presented claims regarding
HB55 by direct reference to the B ill and without any prior notice to me.

Mr. Antrim <claimed that HB55 had a "real" cost of $127.25 per day to

provide 1,200 prison beds and that SB65 offered the same beds at $110.39

per day.

Quoting the Anchorage Daily News, this assertion regarding HB55 is
"Balderdash."

HB55 specifically provides legislative intent that the services be
provided at the rate of $91 to $94 per day. Further, if HB55 were
amended to allow the guard to prisoner ratio announced by Mr. Antirm for
the competing proposal, the actual cost could be further reduced to less

than $90 per day.

Mr. Antrim has never discussed the financial specifics of HB55 with its
sponsor. I am disappointed in the lack of protocol and disregard for
facts demonstrated at last week's Senate hearing.

Thank you for allowing me to clarify the costs contemplated in HBS55. |

am not asking for your immediate support for HB55, only that the two
prison proposals be evaluated fairly and accurately on their respective
merits. I am certain that reasonable people will ultimately reach a

reasonable conclusion on this issue.

Representative Mike Hawker

2/27/2003 1051 PM
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CORRECTIONS CORPCRATIONOFAVERICA

March 11,2003

The Honorable Bruce Weyhrauch
Chairman

House State Affairs Committee
Alaska State Legislature

State Capitol-Room 102

Juneau, Alaska 99801-1182

Dear Chairman Weyhrauch:

Corrections Corporation of America (CCA) appreciates the opportunity to present its views on
H.B. 55 to your Committee. As you know, CCA has housed Alaska inmates in its Florence,
Arizona facilities since 1995 and we highly value this long-standing relationship with the State of
Alaska and the Department of Corrections.

We understand that H.B. 55 raises major policy issues which the Committee is addressing. We

also understand that the issue of whether or not the State should al'ow construction of a private-
owned prison in Alaska is one which only Alaskans and their elected representatives can decide.
Therefore, we believe this is a matter best reserved for Alaskans to decide.

However, CCA wishes to clearly state that if the Legislature and Governor decide to authorize
construction of a private prison in Alaska, the following are two issues which we believe are
critically important and should be addressed in H.B. 55:

1 An open, competitive bid process conducted under the authority of the
State law and under a Request for Proposal compiled by the Commissioner of
Corrections’, must be written into H.B. 55 to ensure that the State and Department
obtain the most cost-effective winning bid; and

2. Any legislation passed by the House and Senate must not be encumbered by potential
legal and constructional problems, such whether or not H.B. 55-as currently written-
-violates Alaska’s constitution which prohibits local and special acts.

Finally, CCA wishes to stress that it v/ould intend to participate in any competitive Request for
Proposal (RFP) which would be issued under H.B. 55, provided that the RFP process is truly
open to public review and is fairly conducted under State competitive biding statutes.

State Customer Relations

10 Burton Hills Boulevard, Nashville, Tennessee 37215, Phone:615-263-3000, Fax:615-263-3140



Charles Campbell 3020 Douglas Highway Juneau, Alaska
(905) 586-5793 “cfc@gcl.net

April 9, 2003

Bruce Weyrauch, Representative
Alaska State Legislature

State Capital

Juneau, Alaska 99801

Dear Representative Weyrauch:

My understanding is that House Bill 55 is scheduled for a hearing before the House State
Affairs Committee tomorrow morning. | would very much like to t stify but | will not be
able to attend that session. And so | will outline some thoughts in this letter, and ask that
you have copies of the letter placed in the files of the other members.

As you may know | have had wide experience with prisons and prisoners over many years. |
was Director of Corrections in Alaska in the Hammond administration. | have had
assignments at seven different federal prisons. | served for time as Special Master to the
federal court for the northern district of Texas, and for two years served as Standing
Compliance Monitor for the Cleary ruling here in Alaska. | have taught and written
extensively in the corrections field. 1served as a consultant with four state correctional

systems before coming to Alaska in 1979

I make my appeal to you and to the committee as a private citizen and as an Alaskan for
twenty-four years. 1lhave no personal stake in this matter, but | am deeply concerned about
it. My beliefis that the consequences of the State’s becoming entangled with a for-profit
private prison firm would be deeply unfortunate. Thus, | am adamantly opposed to House

Bill 55.

The firm we arc dealing here, Cornell Companies, Inc. of Houston, Texas, has invested
heavily in trying to get established in Alaska. Their efforts, and the efforts of their sponsors
here in Alaska, have been largely responsible the long delay in the State’s moving ahead
toward resolving some fundamental problems with the State’s efforts with corrections..
Three years ago Cornell had a major role in the fiasco at Delta Junction. They tried again in
Kenai two years ago, and a year ago they brought forward the truly preposterous idea of a
large privately operated prison in Whittier. 1 can hardly imagine a less suitable site for a

correctional facility.

The Cornell people will undoubtedly come before you with an array of charts and graphs,
documents and reports, which purportedly illustrate the efficacy of prison privatization.
M aking these kinds of presentations is what private prison companies do best. When it
comes to running prisons they do not do well. The concept they rely on is fatally flawed.
Those who operate prisons for profit cannot overcome an inescapable conflict of interest.

Prison privatization has a dismal history, all the way back to the last three decades of the 19lh
century. Abuses and corruption became rampart then causing the practice to be abandoned
throughout the country. We are experiencing now a revival of the idea- with a great increase
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in sophistication and political acumen on the part of the operators. But the essential flaw in

the idea remains. The motivation is all wrong, and cannot be made right. We all honor the
profit motive, but when it comes to work with offenders, it simply will not work in a way that

serves the best interest of the community. It never has and it never will.

The goal of corrections (as the very term implies) is to work with offenders so that they are
less likely to re-offend. Indeed our state constitution requires that correctional
administration be based on “principles ofreformation...” They may offer lip service but, in
order to be profitable, the private prison companies simply cannot afford to be concerned
about any such ideas. And thus we have the record of their short cuts, their use of poorly

qualified, under-paid staff, inadequate staff training, abuses in inmate management and

generally poor performance. Last year’sreport in the Corrections Yearbook indicated that
the annual staff turnover rate in private prisons across the country was 53%. The last

reported turnover rate for publicly operated prisons was 16%.

Il won’t go further along this line, as | believe there will be testimony at the hearing that will
make the case against Cornell and against the concept ofimprisonment-for-profit pretty
well. My hope is that Senator Green’s bill, Senate Bill 65 or similar legislation will move

forward. The best interests of the public are not served by continuing to have so many
Alaskan prisoners confined out of state, thousands of miles from their home communities.

Please let me know if I can be of help to you or to any member of the Committee.

With my best regards always,

<0.

fa A



AGREEMENT TO PROVIDE CORRECTIONALFACILITY
PLANNING,PROMOTION,DESIGN,CONSTRUCTION,
AND OPERATION

(“Agreement”)

This Agreement is dated the day of 2002, between CORNELL
CORRECTIONS OF ALASKA, INC. whose address is 5202 A Street, Anchorage, Alaska 99518
(hereafter “Cornell’3 and the CITY OF WHITTIER, an Alaska municipal corporation, whose
address is PO Box 608, Whittier, Alaska 99693 (hereafter “City”).

Recitals

1. Confinement of Prlsoners thousands of miles from family and support systems is not a
Preferred correctional practice nor sound public policy. Confinement thousands of miles
rom villages, family and cultural support systems is of particular hardship to Native
Alaskan prisoners, 7% of the State general population are Native males; but 37% of the
State prison population are Native males, including over 300 Native prisoners currently
confined in Arizona.

2. The Department of Corrections Master Plan proposes that by 2003 an 800-bed facility
will be available in Alaska to allow the return of prisoners from Arizona. The Alaska
Leqlslature has expressed a clear preference for the timely construction of a private®
built and operated prison in Alaska.

3. Such aprison facility would enhance long-term employment for the citizens of the City,
and would promote”construction jobs during the constiuction of the facility.

4. The City wishes to facilitate the location of a privately operated prison in the City by
acting ‘as the direct provider of prison beds to the State of Alaska, Department of
Corréctions ? DOC") through an Inter Governmental A(t;reer_nent ?IGA ), but at the
same time, wishes to ensure that the risks of design, construction and operation of such
facility 1s ully borne by the private operator and not Itself,

5. Public ownership of the prison will enhance the cost-effective operation of the prison by
affording the use of tax exempt bonds to construct the prison, and operation of the prison
by a private operator will allow the more cost effective delivery of services.

i, Allocating the risk for_planning, promotion, _d,esnrm, construction and operation of a
minimum 800_bed medium security prison facility 10 a private developer imposes proper
market incentives upon the developer to make cast effective decisions re ardmg esign,
operatin exP,ense, staffing levels, long-term warranties from the contracfor, and the use
of cost erfective materials for the life Cycle of the facility. Such an arran?ement allows
the City the opportunity to transfer the financial risk of the PijeCt 0 the private
developer. Having that”same entity responsible for operation allocates to the private




Party the risk of operating the prison under the reimbursement budget created by the
nter-Governmental Agreement,

1. The City requires assistance in seeking legislative support for the State use of a private
prison located in Whittier to meet Department of Correction needs.

v, In recognition of these goals, the City of Whittier in Ordinance 433-01 authorized the
City Manager to_solicit competitive bids or_proposals for the planning, promotion,
design, construction and operation of a minimum 800 bed medium security prison
facility, effective upon reaching necessary agreements with the State of Alaska and

issuarice of the necessary bonds.

9. By a Request for Qualifications dated November 19, 2001, the City solicited the
Propo,sals authorized by Ordinance No. 433-01. After a competitive selection F,process,
he City Council deemed Cornell eligible for ne%otlatlon 8 its Highest Ranked Proposer
on December 21, 2001. Pursuant to WMC 3.32.190(F), the City entered into negotiations
with Cornell to contract with the City for the plannlng,_Promothn, design, construction
and operation of a minimum 800 bed correctional facility, subject to State of Alaska

approval and appropriate finding.

10. ~ The City considers it in the best interests of its citizens to enter into a comprehensive
agreement for the promotion of authorizing legislation and the design, construction and
operation of a prison to allow the City to entér into an Inter Governmental Agreement
with the State of Alaska for the provision of medium security prison beds.

Now for Mutual and Valuable Consideration, the Parties Agree asFollows:

L DEFINITIONS.

A, Definitions. As used in this Agreement, the following terms shall have the
following meanings:

L “Commencement of Operations Date" shall mean the commencementof
the Performance of the o?eratlng covenants set forth in section 7, which
shall be the earliest, date after which all of the following have occurred:

a  The State of Alaska ap_?ropr_iates funds sufficient for Cornell to
operate a medium security CPrls,on at the location agreed upon by
ornell and the City at a bed rate on a Take or Pay basis acceptable

to Cornell;

b.  The State of Alaska contracts with the City to provide a
correctional facility and services to the State (*IGA™);

WHITTIER CORRECTIONAL FACILITY AGREEMENT Page 2 0f24



¢.  Cornell, through a_qualified construction contractor, completes
construction of Facilities meeting the requirements of the IGA; and

d. The date of commencement of operations as required by the IGA.

*Improvements” or * Facmty(les%” shall mean the Prlson facilities to be
constructed by Cornell meeting the requirements of the IGA. The Facility
will be designed and conStructed to meet American Corrections
Association g CA”) standards and will meet all current applicable state
and federal law applicable to the Facility as of the Commencement of
Operations Date. The Facility will be designed to hold a minimum of 800
prisoners, depending on the terms of the IGA. The Facility will be built

on the Property.

3. "IGA" The Inter-Governmental Agreement (“IGA”) to be negotiated
between the State of Alaska Department of Corrections (* DOC”? and the
City for the purchase of a minimum of 800 medium security prison beds at
a daily rate ﬁer bed. The beds will be paid by the State on a Take or Pay
basis, and shall be paid in advance rather than in arrears, which terms in
the IGA are material conditions to this Agreement. Cornell shall have the
right to review the proposed final terms 0f the IGA, and if insufficient in
itS reasonable and good faith judgment to sugport the cost of construction
and operation, then Cornell may terminate this Agreement upon 10 days
advance written notice to the City.

4. “Lender” or “Mortgagee” or “Bond Trustee” shall be used mterchangeablr
as the Person flnanqm% the construction of the Facility who may hold
certain legal and equitable rights and liens in the FaC|||_t\( Or revenues from
the IGA, 0Or both. It is contemplated that the Project will be financed usmgg
tax exempt revenue honds secured b{ the Inter-Governmental Agreemen
to purchase prison beds, and will not be a general obligation bond of the

City.

5. “Operator” shall mean the part_Y selected by the City for the operation of
the Facility in accordance with the terms of the IGA. Cornell or its
successor shall be the Operator for the initial term of this Agreement,

i, “Project” shall mean the prison project, including its design and
construction, its operation, and related financing.

7. “Property” shall mean the real property, which will be identified as the
location 0f the Facility, which will be oiwned by the City or held subject to
a long term ground lease of sufficient security to allow financing of the
prison and security on bonded indehtedness.

(]
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v “Take or Pay" shall mean the State's obligation under the IGA to pay for
the number of beds under contract regardless of whether a prisonér has
been delivered to the Facility.

2. REPRESENTATIONS AND WARRANTIES.
A, Warranties of Cornell. Cornell warrants;
1 itisauthorized to do business in the State of Alaska; and
2. thatit is authorized to enter into this Agreement.
B.  Warranties of City: City warrants:
1 thatitis authorized to enter into this Agreement;

2. that the CIIY, in furtherance of its governmental functions and in the
exercise of its police powers, will, subject to the terms of this
Agreement and the execution and performance by orhers of the obligations
ofthe IGA, establish the Facility & an adult medium securltr correctional
facmt}/ to house inmates from the State of Alaska, the federal government,

and other governmental entities that may wish to house inmates at the

constructed Facility; and

3. Any a%reemen_t that requires the City's approval as a part¥_ shall be
promptly submitted to the City Council for consideration and action.

3. COVENANTS OF THE PARTIES.
A, Covenants of Cornell. Cornell will exercise due diligence to:

1 Coordinate the planning and promotion of authorizing legislation, the
negotiation of an IGA, the architectural design, planning, employment,
training, _securing the necessary Design Build" Contract, moriitoring
construction and other efforts necessary to construct the Improvements,
and act as Operator of the Facility, and in general bring the Project to a
timely and successful conclusion.

2. Negpotiate, consistent with the covenant of good faith and fair dealinq,
such other terms and agreements with the City as necessary to complete
the Project successfully.

3. Reciuit, and, during the construction and operation phases of the Project,
hire qualified local residents of the City.

WHITTIER CORRECTIONAL FACILITY AGREEMENT Page 4 of 24



4, CPoordirgate with bond underwriters and secure bond underwriting for the
roject.

5. Cooperate with the City to enter into such ag?reements with the Cit{ and
the Alaska Railroad to obtain the consent of the Alaska Railroad to this
Project under the Ground Lease,

B.  Covenants of City. City will exercise due diligence to:

1. Negotiate to achieve an IGA with the State of Alaska and act on such IGA
as expeditiously as reasonably possible.

Authorize Comell or its designee to coordinate and negotiate with the
State of Alaska to define the terms of the IGA.

3. Cooperate with Cornell and its bond underwriters in their efforts to
arrange and undertake the issuance of tax exemPt funding sufficient to
build"the Improvements and use reasonable efforts to provide that IGA
[evenues are applled by the Bond Trustee only to payment of bond debt,
and payment to the Operator, and the payment in lieu 0f taxes to the City.

4. Negotiate, consistent with the covenant of good faith and fair dealing,
such terms and agreements with Cornell as necessary to complete the
Project successfully. _

i Provide unrestricted access to the Property to Cornell for construction of
the Facilities, and use best efforts,to enter Into such security agreements as
are reasonably necessary for the financing of the tax exempt bonds.

1. Use its best efforts to secure the consent of the Alaska Railroad
Corporation for the Project under the terms of the Ground Lease and
Management Agreement dated November 13, 1998, between the Alaska
Railroad Corporation and the City of Whittier, (*Ground Lease”%_ as
necessary to remain in compliance” with the Ground Lease and to satisfy
the requirements of the Lender.

4. PLANNING AND PROMOTION OBLIGATIONS.

A.  Scope. Cornell agrees, at Cornell's sole expense, to assist the City in its plannln?
and Eromotlono the project with the Alaska State Ler?lslature_ and the ‘State o
Alaska Department of Corrections. The qbligations shall begin immediately upon
execution of the Agreement. These duties may include, but are not limited to:
lobbying, providing concept design drawings, construction cost estimates,
operating budgets to calculate per diem bed reimbursement rates, and such other
support as the City may require from time to time.

(]
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B.  IGA. Cornell, at its sole expense, shall provide the resources and take the lead in
negotiating. the IGA with the DOC. The City shall also attend such negotiating
sessions, With such personnel as it deems necessary in its sole |udﬁment. he City
and Cornell shall each bear the expense of their individual efforts, subject 0
reimbursement from the bond proceeds.

C.  No Direct Reimbursement. Cornell shall supP_ort the City with the IanninP and
promotion of an IGA and authorizing legislation with the State of Alaska for the
project. Cornell will bear its own expenses for the funding of this effort, subject
only tg the cooperation of the City to recoup such expenditures as part of the bond
financing of the Progect, to the extent allowable by law.  Except for the duty of
cooperaion, and to the extent allowed by the bond financing, the CI'[Y shall have
no obligation to reimburse Cornell for the costs incurfed in planning and
promoting the enabling legislation and the IGA.

D.  Reimbursement Through the Bonds. Cornell and the City will cogperate with
each other to seek reimbursement of their planning, and promotion. expense,
including, without limitation, their expenses in preparing and responding to the
Request Tor Qualifications and the negotla_tlon of this Agreement, at the time of
financing of the bonds issued for construction of the Project. The City shall pass
such resolutions as are necessary to authorize reimbursement of pre-hond issuance

EXPENSES.
5. DESIGN BUILD COVENANTS

A Scope. Upon execution of an IGA between the State and the City, Cornell shall
commence the desllg,n_ and construction of the Facility. Cornell shall have full and
exclusive resgonm llity to design and construct the Facility. However, such
Facility shall be constructed and operated within the hudget eStablished under the
IGA, meet the performance requirements or the IGA, and be built to American

Corrections Association (“ACA") standards.

B.  Design Build Contract. Cornell shall enter into  fixed price de3|8n build contract
"the "Design Build Contract”) with Neeser Construction, Inc., and VECO Alaska,

nc., as the contractor and with the design to be provided by, Livingston Slcne,
Inc. (collectively the “Cantractor”) for & tum-key design and construiction of the
FaC|I|tP{ in accordance with the requirements of the IGA for a fixed budget price.
Cornell_ may retain such other design firms and construction firms, as 1t deems
appropriate to discharge its obllgatlons under this Agreement. The Design Build
ontract shall comply with AS, 36.05.010 (“Little Davis-Bacon Act™). The
Design Build Contract shall require that the Improvements will be constructed in
a good and workmanlike manner, to specifications in conformance with ACA
standards, and State of Alaska Department of Corrections (*DOC”) standards
applicable under the IGA existing on or before the Commencement of Operations
Date. The Design Build Contract shall require the contractor to_ obtain payment
and performance bonds for 111 % of the guaranteed maximum price or lump sum
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rice and in a form approved bY the Lender and City, with the Lender and the

ity as co-obh?ee with Cornell, as their interests may appear. Cornell shall
require the Contractor and its subcontractors lo carry builder’s risk insurance and
general commercial liability coverage and its design subcontractors to carry
Pr_ofessmn_al liability coveragze in amounts_ reasonably aplgrQPrlate to projects of
his magnitude and Tisk and to name the City the Alaska Railroad and Cornell as
additional insureds under such policies. Cornell shall provide, or shall arrange for
its contractors and subcontractors to provide certificates of insurance to the City
consistent with these requirements,

C.  Financing. Cornell, at its sole expense, shall coordinate, with bond underwriters,
as well s the State Bond Committee to the extent required by the IGA, to secure
the revenue bonds to be. issued by the City and shall provide. the support and
information necessary to issue and secure the bond. The City will cooperate with
the issuance of the bond, and in the disbursement of funds necessary to pay for the

desqn and construction of the Project, including, to the extent allowed, Cornell's

and the City's start-up costs and promotional expense as more fully set forth in

Section 4(D). The City shall submit the PrppertY and Facility to a'deed of trust

and other security if necessary for the financing of the Project.

D.  Project Cost. The cost of the Project for purposes of this Section 5 shall include
the costs of design, financing expense, construction, J)romotlon and Iannln_ttq,
development, legal expense, Pre-openlng activation and startup_costs. The City
shall cooperate Dy adopting the necessary authorization resolutions to allow for
payment of the invoices submitted by Comell to the Bond Trustee for payments
due under the Design Build Contract. The budget established for bond financing
shall include the parties’ reasonably incurred promotional and other expenses
incurred during the procurement and negotiation of this Agreement, the planning
and promotion phase, the negotiation of the IGA, a reasonable developer's feg to
Comell, the lump sum due under the Design Build Contract, the expenses of the
bond underwriting and marketing and such other necessary expenditures required
to complete the Project. The bond principal shall be an amount, when reduced to
a debt service obligation under the bond, that Cornell will still be able to oBerate
the prison for the first five years of the Term, within the revenue stream set by the

IGA. The budget shall inlude an amount not to exceed $10,000 for the City's

out of gocket expenses, if any, incurred durlnP the performance of the Desqn

Build Contract, which to the fullest extent allowable, shall be a reimbursable

expense to Cornell to be recovered from the bond proceeds. The budget shall

include a reasonable contingency for risks of construction and site conditions.

E.  Disclaimer of Liability: Cornell’sDutIy of Indemnification. ~ The City shall have
the right, but not the Obligation or dufy to Cornell, the State, the Lenders,or any
other party, to oversee, monitor, perform, or review the progress of the design and
construction, or the disbursement of funds to or payment of any of Comell's
contractors, any subcontractors or any laborers employed by any of them or anK
material suppliers, or for any claims or liens that may be filed by any suc
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persons, all of which shall be the sole responsibility of Cornell. . Except in the
case of the sole negligence or willful misconduct by ‘the part_Y seeking indemnity ,
Cornell shall indemnify, defend, and hold harmless the City and/or the Alaska
Railroad . Corporation” and their officers, agents, and employees (the
Indemnitees”) from and against an?/ and a|f_|labl|l'[¥, claims, damages, losses,
ex?enses, actions, attorney's Tees, costs, and suits whatsoever caused by or arising
out of or in any way connected with the Design Build Contract, its performance,
acts, or omissions thereunder by Cornell™or_any of its officers, agents,
representatives, employees, or the Contractor or arising from or related to a failure
to'comply with any m_ummPal, state or federal statute, law, regulation, or rule by
Cornell or any of its officers, agents, representatives, employees, or the
Contractor. Cornell hereby agrees to require its Contractor and the subcontracts
issued by the Contractor t0 provide said promises of indemnification in favor of
the Indémnitees for claims arising out of the performance of any of its

subcontracts on the Project.

F. Bond Trustee. The CIIK shall appoint a suitable Bond Trustee, as proposed by and
in cooperation with the Lender, to administer the bond proceeds and disburse
funds tor the Project. The City shall have no du(tjy to investigate the qualifications
of the Bond Trustee nominated by the Lencer and shall have no liability
whatsoever to any person for the appointment of, or conduct, acts or omissions 0f
the Bond Trustee, arising from this Agreement. Cornell shall use its best efforts
to ensure such terms (but does not quarantee that these will be achieved) are set
forth in subsequent agreements in the IGA, with "he Lender, and in the _De3|Pn
Build Contract. Such™Lender and/or Bond Trustee shall be solely responsible for
the timely payment of construction invoices proRerl submitted ‘and documented
for payment, and the cost of such Bond Trustee shall e a cost subject to financing

under the hond.

G.  Site Selection. The City and Comell shall mutually agree upon a.ul identify a site
owned or leased by the City suitable for the construction and location” of the
Facility. Cornell shall be solel}/ responsible for undertaking all necessary site
investigations as is required for its Design Build Contract. The City shall Rrow_de
unrestricted access to the Property for the construction of the Facility. The City
shall grant exclusive control over the Property to Comell during the construction
of the Facility. Such access shall be provided at no or nominal cost. . The site
shall not include the land deemed rea_sonabl¥ necessary by the City for, a
municipal boat ramp and acequate parking, The location and size of'the site
shall reasonably meet the requirements needed for the development of a Facility
consistent with the requirements of the IGA.

H. Delivery,  Cornell shall deliver to the City a com(j)leted_ Facility, constructed
in accordance with the IGA and ACA standards, and applicable pennits, at the
conclusion of the Design Build Contract, free and clear ot claims or liens, Cornell
shall deliver clear and"'marketable title to any personal property provided with the
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Facility, Comnell shall cause the City to be named on any warranties provided in
connection with the Facility.

6.  OPERATIONAL PHASE COVENANTS

A, Term, Scope. The term of the operations phase of this Agreement shall begin on
the Commencement of Operations Date and end on the end of the fifth year
thereafter. The Operator will have full and exclusive authority, consistent with
the requirements of the IGA and applicable law, to manalge, maintain, and operate
the FaC|I|t¥, and shall have exclusive control over the Facility and access to it.
The Operator will be required to undertake the steps necessary to have the Facility
accredited by the ACA and to meet apﬁllcable minimum standards under state and

federal law applicable to Facilities ofthis type.

B.  Exclusive Responsibility and Indemnity. The City hereby dele?ates to Cornell
and its designee ora53|?nee the operation of the Facility for the first 5 years after
the Commencement of Operations Date for the opération of the Facility in
accordance with the terms of the IGA. The performances and obligations |mf)osed
gy this Agreement for gperating the Facility rest exclusively with Cornell, and

ornell shall be exclusively charﬂed with operating the Facility in accordance
with the IGA. In addition, Cornell shall bear full résponsibility to discharge the
obligations, ifany, ofthe City as the Owner of the Facllity under the IGA.

Without limiting the obligations, of Cornell in section 7 below, and except in, the
case of the sole negligence or willful misconduct by the party seeking indemnity ,
Cornell shall fully” indemnify, defend and hold the Indemnitees harmless from
claims of any kind whatsoever against the Indemnitees arising out of or in any
way connected with the operation of the Facility, including, specifically, but
without limitation, the obligations of Cornell, in subsections G and H of this
section, and any lawsuits, claims, or allegations of any kind whatsoever by
Facility inmates, visitors, or Facility employees.

The City shall have the right to renew the agreement to operate the Facility with
Cornell or its successor for successive five-year terms thereafter in ifS sole
discretion, lorow_ded the IGA terms are reasonably acceptable to Cornell durln%
the renewa Perlod. In the event Cornell is not the Operator, such subsequen
operator shall assume all such responsibilities under the IGA and further_a%[ee_ to
indemnify, defend and hold Cornell and the City harmless from all liabilities
incurred as a result of the subsequent operator's actions or omissions.

C.  Assignment of IGA Revenues. The City shall assign irrevocably all of the City's
right, title and interest in the proceeds of its Take-or-Pay guaranteed per bed fées
from the State of Alaska under the IGA to the Bond Trustee who will apply the
fees in the followin _prlorltK: [I) to pay the indebtedness for the bonds™ that
financed the construction of the Improvements; (||z)t0 pay the payment in lieu of
taxes set forth in section 6.1 and (lii) to pay the balance to the Operator of the
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Facility. To the extent start-up costs actually incurred by Cornell are not included
within"the amount financed bY the bonds as set forth in section 5.(C), the City
acknowledges that a portion of the per diem payment shall be used by Cornell to
recover its un-reimbursed start-up costs over the five year term,

D.  Compliance with Laws. Comell shall cor_anY with and cause the Property and
Improvements to be in compliance with (i) all laws, ordinances and regulations,
and other government_al rules, orders and determinations, whether or not presently
contemplated (collectively * Legal Requirements™) applicable to the Property and
Improvements or the useS conducted on the Property, (ii) the_Prowsmns of any
insurance policies required to be maintained by Cornell with respect to. the
Property, and (iii) the terms of any ground lease, easements, covenants, conditions
and restrictions affecting the PropertY. |f any additions, alterations, changes,
repairs or other work of any nature, structural or otherwise, shall e required or
ordered or become necessary at any time during the term of this Agreement
because of any of these requirements, the entire expense of the same, irrespective
of when the same shall be incurred or_become due, shall be the sole liability of
Comell. ~Any change in the law affecting the Improvements, or additional
requirements “under “the terms of the IGA after the completion of the
Improvements shall

however, not be the r_esponabilitg_of Cornell and Cornell
shall be entitled, along with the cooperation of th? ity, t0 seek a equitable

adjustment in the prison bed fee set in the IGA from ‘the State. It is the

expectation of the parties to this Agreement that the per diem fee under the IGA

will cover the duties set forth in this Agreement and as further stated in the IGA,

but shall not include or cover major medical services, the cost of and provision of

grescrlptlo_n medicine, or Prlsoner transportation, which shall be negotiated as a
tate provided item under the IGA.

E. Insurance. At all times following the Commencement of Operations Date,
Cornell shall carry insurance in amounts described below.

L Workers Compensation Insurance. Cornell shall provide and maintain in
force statutory workers' compensation insurance coverage for all
employees of Cornell enﬂaged in work under this Agreement.” Coverage
must extend to include all Oepartments in which emploKees are engaglng
in work and employer's liability protection not less than $500,000" per
person, $500,000 per occurrence. The Policy must be endorsed to waive
rights of subrogation against the City, and its respective employees,
shareholders, officers, directors, aPents and other re?resentatlves, and their
suceessors and assigns (collectively, the “ Additional Insureds”).

2. Comprehensive (Commercial) General Liability Insurance. Cornell will
P_rov_l_de and maintain_ in force comprehensive (commercial) general
jability insurance, with coverage limits not less than $5,000,000
combined smP|e limit per occuirence and annual aggregates where
generally applicable and shall include premise operations, Independent
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contractors, products, completed operations, broad form property damaﬂ%a,
contractual liability coverage Including, but not limited to, he
indemnification clauses in Sections 5.E., +~.B., and 7, and personal Injury
endorsements. _ It shall be subject to_a_ reasonable "deductible or
endorsements. The City and the Alaska Railroad shall be included as
additional insureds. This insurance shall be considered primary of any
other insurance earned by the City, the Alaska Railroad or Cornell, or
both, through self-insurance or otherwise.

3. Comprehensive Automobile Liability Insurance. Cornell shall provide
and maintain in force comprehensive automobile iability insurance
covering all owned, hired and non-owned. vehicles with coverage limits
not less than $: 00000 combined single limit per occurrence and annual
a?gregate. This insurance shall contain a *cross liability” or  Severability
of Interest” clause or_endorsement and the City shall e included as an
additional insured. This insurance shall be considered primary of an
other insurance carried by the City or Cornell, or both, throlgh self-
Insurance or otherwise. Any transportation contractor engaged by Comell
shall be subject to the same Insurance requirement.

4. Professional Liability Insurance. Cornell will provide and maintain in
force professional ‘liability insurance or a comparable policy form
providing jail keepers' légal liability insurance coverage for” errors,
omissions or wrongful acts 0f Cornell,"a subcontractor or anyone directly
or indirectly _emloloyed by them In the performance of services of this
Agreement with limits nof less than $5,000,000 combined single limit Ber
occurrence and annual a gre%ate limit. It shall be subject to a reasonable
deductible in an amount not to exceed $500,000. This insurance shall
contain a “cross liability” or “Severability of interest’ clause or
endorsement and the City shall be included as an additional insured.

5. Umbrella Liability Insurance. Cornell will provide and maintain in force
an umbrella or excess liability insurance coverage with limits not less than
$5,000,000 combined single” limit per occurrence and annual aggre(fate
limit, or shall otherwise carry 8enera| liability aggregate coverage totaling
not less than $10,000,000. © Umbrella insurancé shall contain a “cross
liability” or * ,Severabllltr of interest” clause or endorsement and the City
the Alaska Railroad shall be included as additional insureds.

. Additional Covera(t;e. Comell is responsible for obtaining any insurance
required by the State of Alaska to cover inmate work™ related injury,

disability, or death,

1. Claims Made Coverage. |fany of the reﬂuired insurance is arranged on a
“claims made” basis, tail" coverage shall be required at the expiration of
this Agreement for a duration of 24 months. Cornell will be responsible
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for furnishing certification of “tail" coverage as described or continuous
“claims made” liability coverage for 24 months following expiration of
this Agreement. Such Continuous “claims made” coveraPe In lieu of “tail’
coverage, must also be retroactive to the effective date of this Agreement.

¢, Additional Insured, The ||ab|||t% insurance coverage required for
Ber_formance of this Agreement shall include the City and the Alaska
ailroad as additional insureds but only with respect to Cornell's activities

to be performed under this Agreement.

9 Property Insurance. Cornell shall provide and maintain in force insurance
on the Facility (including, without limitation, all improvements made by
the Operator followm? completion of the Facility) and all fixtures,
egwpm_ent and personal Property at the Facility under a standard industry
“All" Risks of PhYsmal Loss” “policy (hereinafter referred to as *AH
Risks”) including tlood dama%e (when and to the extent obtainable from
the United States government or any agency thereof at_commercially
reasonable rates); and war risks if commercially available. Such insurance
will be written with full replacement coverage Ethe “Replacement
Value"), i.e., in an amount el(__lual, fo the greater of (1) 100%, of the full
costs of replacement of the Facility and such fixtures, equipment and
Bersonal Property (less the cost of excavations, foundations and footln_ct;s

elow the basement floor) or (2) an amount sufficient to prevent the City

from becoming a co-insurer of any loss under the applicable policy. The
insurance company's determination of the amount of coverage required in

clause (1) above shall be binding and conclusive on the _C|tY and Cornell

for purposes of the coverage required b% clause (1). A stipulated value or
agreed amount endorsement deleting the co-insurance provision of the
policy shall be provided with such insurance. |f not otherwise included
within the “All Risks" coverage s?ecmed above, Cornell shall carry or

cause to be carried, by endorsement to such “All Risks™ policy, coverage
aﬁamst damage due to water and sprinkler leakage, flood and collapse and

shall be written with limits of coverage reasonably required b¥ the City,
subject to the budget constraints of the IGA, and as required by the Lender

for the financing of the Facility, but shall not be required to carry
earthquake coveraﬁe. The CI'[Y shall be named as an insured party under
such coverage. The City shall assign the insurance proceeds to fund the
repairs required by the casualty or loss to Cornell, subject to the terms of
the financing, which may require any insurance proceeds to be hangled by
the Lender. Upon such assignment, Cornell' shall be responsible to
undertake the repair, unless inits good faith judgment the proceeds are
insufficient to complete the necessary repaifs, in which event it may
decline the asmﬂnment_ of the insurance proceeds and the City shall be

responsible for the repairs.
10.  Cancellation. There shall be no cancellation, material change, and
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coverage without thirty {30) days written notice from Cornell or its
insurers to the City. Any failure to comply with the reporting provision of
this insurance, except for the potential exhaustion of agﬁ;reﬁa e limits, shall
not affect the coverage provided to the City. Cornell shall prowde the
City with_certificates of insurance reflecting insurance consistent with

theSe provisions.

F. Agreement to COOEerate for Other Contracts. The Operator shall have the rlqht to
seek contracts to house prisoners or detainees in the facility held under Alaska
state, borou% , municipal, or federal jurisdiction. The City agrees to approve and
execute such contracts with sending jurisdictions for the housing and care of
Inmates as requested by Cornell, under the following conditions:

L Cornell, inits sole discretion, requests the contract in writing;

2. Cornell is not in material default of this Agreement and, if it is in default,
not using good faith efforts to cure such default;

3. Cornell certifies that the proposed contract satisfies in all material respects
the federal and state laws %,o licable to the operation of the Facility and is
consistent with the IGA and has the consent of the State of Alaska:

4. Comell certifies that the inmates sought to be transferred under the
proposed contract are eligible for housing at the Facility under Alaska
state law in effect at the proposed date of the transfer; and

5. Cornell certifies that aé)propriate and adequate Facility security, bed space,
Facility personnel and medical services are availablé to house the inmates

proposed to be housed at the Facility.

i, Such contracts do not impose monetary obligations on the City or
materially increase the City's risk of loss or liability to any person.

The City agrees not to unreasonabIY withhold, condition or delay approval of or
refuse t0 execute such proposed contracts or intergovernmental agreements.

G.  Inmate Incarceration Service. It shall be the sole and exclusive responsibility of
Cornell to confine and supervise all Inmates assigned to the FaC|||t¥ and to
provide safe and humane care and treatment, in accordance with ACA Standards,
Including the furnishing of subsistence, routine and emergency medical care,
tralnm_(% and treatment programs, compliance with sentences arid orders of the
commi tln(_1 Jurisdiction(s), access to legal process and compliance with all
applicable laws and agreements.

potential exhaustion of aigregate limits or intent to not renew Insurance
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1. Food Service. Food service operations may be delivered by Cornell
employees, contractor employees or a combipation of Cornel|"staff and
contractor employees, All staff, Inmates and contractor employees will
undergo medical testing prior to |n|t|allr reporting for food Service du
assignments and will be examined regularly to assure health of the staff.
Cyclical menus will be approved by a registered dietician and will provide
for a minimum of daily calories to meet or exceed ACA standards and the
IGA. All health re_ﬂulatlons of the State will be followed and the results of
all msloectlons will be available for review on demand by the City.
Special meals will be provided for Inmates when prescribed by medical or
religious staff. Food shall not be withheld nor the standard menu varied as

a disciplinary sanction.

2. Health Care. On-site infirmary and nursing care may be delivered bY
Cornell employees, contractor émployees or a combination of Cornell staif
and contractor employees. Major medical care will be provided directl
by the State of Alaska outside of the Facility. All medical, mental healt
and dental care persomiel providing services to Inmates will be
appropriately licensed and/or certified under the laws of Alaska and all
medical services will be delivered in accordance with ACA standards. Al
correctional officers will receive annual training in CPR.  Comell will
operate or contract with a pharmacy service under the supervision and
counsel ofa doctor or pharmacist who will provide Inmates with over-the-
counter medications and prescribed pharmaceuticals.  The scope of on-
site medical care will be further elaborated in the IGA.

3. Inmate Programs and Case Management. Cornell will develop and_deliver
Inmate programs as appropriate 0 the needs of the Inmate Populatl_on and
to the objectives of the IGA, which will include, but not be limited to
culturally” relevant services to Alaska native inmates. The educational
qualifications, training and verification of all program staff members will
satisfy the standards of the ACA and the IGA. Academic and vocational
nstructors may be either Cornell employees and/or contract employees.
All other program staff members” will be Cornell employees or
subcontractors of Cornell.

4. Inmate Work Program.  Cornell will develop and implement a
comprehensive work _Program for. Inmates within the Facility. The
?ro ram's objective will be to provide maximum opportunity for’ Inmates
0 De engaged in_constructive activities for as many hours each day as
possible, tansidering mandatory Facility schedules.

b, Reh%IOH. Cornell will employ the services of a chaplain to develop and
conduct a comprehensive rellgious pro1gram with representation from a
variety of denominations and faiths, The program will be open to all
Inmates who wish to participate and no preferénce will be given to the
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activity of any one denomination, sect or faith over another. Cornell will
seek participation of local churches and nonprofit organizations near the
Facility. These religious and rehabilitative programs will be instituted and
continuously encouraged by Comell to allow the local community to have
a sense of mission to meet the inmates religious needs. It is understood
and recognized that |mprovm(11 and changing lives is the focus of these
cooperative_programs. Cornell will be actively involved in the support
and' utilization 0f local applications and broader nationally recognized

programs of similar application.

i, Transportation. Cornell will cooperate with the State of Alaska for the
transportation of Inmates, which will be the responsibility of the State and
not Cornell. - Cornell shall be entitled to additional compensation, beyond
its per diem bed rate, for any security it provides for transportation_ of
prisoners for medical care outside of he Famhtx, or_other transportation
responsibilities or services requested under the IGA, however, such
responsibility to pay shall be conditioned upon approval of such

compensation in the IGA.

H.  Facility Administration. Cornell shall have authority to fully and completely
manage the operation of the Facility and to select, “hire, train, suloerwse and
discharge all of Comell's employees assigned to the Facility. Cornell shall enter
into all agreements and understandl_n%s that are normal, routine and reasonable for
the general operations of the Facility under its own corﬁ)orate identity, unless
otherwise specified within_this Agreément. Cornell shall prepare Policies and
Procedures Manuals coverlngi the o?eratlon of all elements of the Facility and
shall provide them to the State of Alaska for ap8roval_not later than ninety (90)
days prior to the expected Commencement of Qperations Date of the Facility.
These manuals will constitute a comprehensive reference for all actions associatéa
with the Facility and slr.ll incorporate, but shall not be limited to, the following

terms and conditions:

1. Personnel Hiring and Qualifications. Cornell will hire staff to American
Correctional Association standards, and will train to the State of Alaska
Department of Corrections standards, Cornell shall employ a fully trained
and uniformly dressed staff to Frowde_24-hour_per day, ‘seven days per
week correctional services for the Facility. Prior to their employment,
applicants will undergo bac_k?round Investigations to include educational,
criminal and employment history to help assure that their personal conduct
or history will "not heo ardize” security of operations or discredit the
Facility, Cornell, or the City. Cornell will obtain a criminal record check

and a drug test for all employees at the Facility.

2. Emergency Response Plan. Cornell will deliver to the State and the _CitY
an Emergency Response Plan for the marshallln% of resources to quickly

and appropriately respond to any crisis that might arise in the operation of
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the Facility. Procedures and plans will be develoPed in coordination with
local and area fire departments, law enforcement agencies and the State
Department of Corrections (‘DOC”), and will be provided to all parties in
written form to assure clear understandings. The plan will include
procedures to deal with fire, bomb threats, escape, hostage Situations,
riots, medical epidemics and natural disasters. It will also provide for the
notification and reporting of escapes to residents within the City, and to

the State,

3. Accreditation. ~ Cornell shall use its best efforts to maintain the
accreditation of the Facility by the ACA.

4. Record Ke_e_Plng._ Cornell will adapt its rePortm systems for basic
compatibility with systems used by the State of Alaska. Cornell shall
develop a_s%stem of financial accqunting and inmate tracking that shall
comply with the IGA and shall include, without limitation, files and
reports  documenting Imnates activities, adjustment, participation,
discipline, and any other relevant information, or significant events while

in custody at the Facility.

5. License and Permits. Cornell shall undertake all reasonable measures
necessary to keep in full force and effect all licenses and permits required
for the operation of the Facility, and the City shall cooperate with'such
efforts, the expense of which shall the responsibility of Comell

. Termination for Cause, The City may terminate the Operator for cause after
notice of default in ertlngrlf Operator Tails to cure such default within the time
allowed by Section ¢ A, "The DOC ma}/ terminate the Operator on the terms as
set forth in the IGA, provided, however, that the State shall be required in the IGA
to agree that, in the event its terminates the Operator, such termination shall not
result in a default by the City under the IGA, shall not interrupt the State's,
obligation to make payments under the Bond, and shall cooperate with the City in

Securing a substitute perator.

J Reﬁalrs and Maintenance. Cornell shall, at its own expense, promptly, as and

when necessary, keep and maintain the Facility in good condition and repair and
make all necessary repairs and replacements t the Facility, whether structural or
non-structural, including, but not Timited to, the pipes, water, Sewage and heatmg
system, plumbing system, window glass, fixtures, and all other appliances an
their appurtenances and al eqmpment used to make the Facility habitable so that
the Facility remains in at least the same condition and repair as when received by
Cornell, réasonable wear and tear excepted. All repairs and replacements shall be
in quality and class at least equal to the original work.

K. Payment in Lieu of Taxes. (*PILT") Comell shall pay to the City, from the IGA
apayment in lieu of taxes ("PILT") as follows:
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1, %er 800 to 1099 beds per diem-- $.50 ?er bed per dag, totaling5$146,000 t0
200,567.50 per year (.g., .50 times 1,000 times 365 = $182,500);

2. per 1100 to 1199 beds per diem-- $.55 per bed per day totaling $220,825
per year to $240,699.25 per year.

3. per 1200+ beds per diem —$.60 per bed per day totally $262,800 or more
Der year.

The number of beds will be equal to the number of Take or Pay beds paid for by
the State under the IGA.

This PILT payment shall be in lieu of proper_ty and sales taxes and shall be net of
any other taxes paid by Cornell to the City. imposed as,a result of the operations
phase of this Agreement, whether such tax is currently in existence or is imposed
In the_ future, and whether or not such tax is specific to the Facility and its
operation or of general application.

L. Priority of IGA.. In the event of a conflict between the obligations of the IGA and
this Agreement in Sections i (G) and (H) reﬂardlng the staridards of operation and
administration of the Facility, the terms of the IGA shall control.

/. INDEMNITY.

Except in the case of the sole negligence or willful misconduct by the City, Cornell shall
fully “indemnify, defend and hold harmless the City and its officers, agents, and
employees from and against any and all liability, claims, damages, losses, expenses,
actions, attorneys' fees, costs, and suits whatsoever caused by or arising out of or in any
way connected with this Agreement or its performance by Cornell or any of its officers
agents, representatives, employees, or contractors; or arising out of or in any way related
to a failure to comply with ‘any municipal, state, or federal statute, ordinance, law,
requlation, rule, or ACA standard by Cornell or by any of its officers, agents,
representatives, employees, or contractors.

The obligations of this Section 7 shall survive the termination of this Agreement.

y.  DEFAULTS; DISPUTES.

A, Default, Any party maintaining that the other is in default of this Agreement shall
give written notice to the other party specﬁyln% the default and the nature of the
acts required to cure the default. . The other party shall have thirty days (30) days
to cure' a monetary default or, if the default complained of is'not"a monetary
default and is of such a nature that it cannot reasonab|¥] he completelg cured or
remedied within a sixty (60) day period, the party shall have the right fo cure the
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default by beginning the cure within the sixty day cure period and diligently
prosecute such remedly or cure to completion.

B. Interest. All f_)ayments not paid when due shall bear interest at the legal rate of
Interest established by AS 45.45.010 (2001) until paid.

C.  Disputes. In the event ofany dispute arising between the City and the Comell
regarding any part of this Agreement or any stbsequent agreement contemplated
herein, or the Parties' obligations or performance thereunder, either Party may
institute the dispute resolution procedures set forth herein. No party may proceed
to court litigation until these procedures have been followed. The Parties shall
continue performance of their respective obligations hereunder notwithstanding

the existence of a dispute.

1 Meeting. Any party may from time to time call a special meeting for the
resolution of disputes that would have a material |m?act on the cost or
Wogre_ss of the Project. Such meeting shall be held at the City's offices in

hittier, Alaska within five (5) workln? days of written request therefor,
which request shall specify in reasonable_getail the nature of the dispute.
The meeting shall be attended by the City's authorized representative,
Cornell's authorized representative and anY other Person Who mag be
affected in any material respect by the resolution of such dispute. Each
authorized representative shall be a person with authority to settle the
dispute and shall attempt in good faith to resolve the dispute. In the case
of the City, all settlements” must be subject to finai ‘approval by the
Whittier City Council

2. Mediation. If the d_|sPute has not been resolved within five (5) working
days after the special meeting has been held, a mediator, mutually
acCeptable to the parties shall be appointed. |f the dispute relates to design
or construction of the Facility, the mediator shall be experienced in design
and construction matters. The parties shall share the cost of the mediator.
The mediator shall be given any written statements of the parties and may
review any documents submittéd by the parties. The mediator shall call a
meet_ln? 0f the parties within fen (i¢) working days after his/her
appoinfment, which meetln(t; shall be attended by the City's authorized
representative, Cornell's authorized  representative and an>{ other person

who may be affected in any material respect by the resolution of such

dispute. ~ Such authorized re,oresentatlves shall be a person with authority
to Settle the dispute and shall attempt in %ood faith to resolve the dispute.

During such ten (10) day period, the mediator may meet with the parties

separately.  No minutes shall be kept with respect to any mediation

proceedings, and the comments and/or findings of the mediator, together
with any Written statements prepared, shall be non-blndlngz, confidential
and without prejudice to the rights and remedies of any party. The entire
mediation process shall be completed within twenty (o ) working days of
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the date upon which the initial mediation meeting is held, unless the
parties agree otherwise in writing. 1f the dispute Is settled through the
mediation process, the decision will be implemented by written agreement
5|goned by the parties. In the case of the City, all settlements must be
subject to final approval by the Whittier City Council.

3. Litigation. Venue. Any disputes not resolved under the prior procedures
may be resolved bk/ filing an action in the court of competent jurisdiction

in Anchorage Alaska.

4. Incorporation Into Other Contracts. All contracts by City and Cornell with
third parties involved in the Project shall be required by each of the parties
to contract to adhere to these dispute resolution procedures, with the
exception of the State of Alaska.

D.  Force Maieure. A party's failure to perform any of the terms and conditions of
this A?reem_ent resulting from force majeure shall not be considered a breach or
default of this Agreement for so long as Such force majeure continues.

9. NOTICES.

A, Notice Procedure. Any notice required or permitted to be given to a party under
the provisions of this Agreement shall be in writing and shall be deemed given if
sent by nationally-recognized overnight air courier, or if mailed by certified or
registered United” States mail, postage prepaid, return receipt requested, addressed

as follows:
City: City of Whittier
y PJ Box 608
Whittier, Alaska 99693

Attention: ~ City Manager
Facsimile No. 907-472-2404

with copy to: Perkins Coie, LLP |
1029 W. 3rdAve, Suite 300
Anchorage, Alaska 99501

Attention: ~ Michael E. Kreger
Facsimile No. 276-3108

Cornell Cornell Corrections of Alaska, Inc.
5202 A Street
Anchorage, Alaska 99518
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Attention:  Marvin Wiebe
Facsimile No. (907) 274-3625

with copy to:  Ashbum and Mason, PC
1130 W. « hAve,
Anchorage, Alaska 99501

Attention: Donald W. McClintock
Facsimile No. (907) 277-8235

B.  Change of Address. Either partx may, from time to time, change its notice
address by written notice to the other party at its then-current mailing address, in
accordance with the provisions of this section.

10.  NO WAIVER.

No waiver of any condition or covenant of this Agreement shall be deemed to imply or
constitute a further waiver of the same or any other condition or covenant, and nothin

contained in this Agreement shall be construed to be a waiver on the part of any party o
any right or remedy in law or otherwise.

11 BINDING EFFECT.

This Agreement and the covenants and agreements of the parties shall be binding uPon
and inure to the penefit of Cornell and ifS successors and ‘assigns and to the benefit of
City and its permitted successors and assigns.

12 ASSIGNMENT,

This Agreement may be assigned_ by Cornell and its successions and assigns to another
entity (which shall include a Surviving entity or r_esultlnﬂ] entity in the case of merger or
consolidation) which satisfies, the following Criteria: (a) the entity adopts and assumes all
of the conditions and obllgatlons of Cornell as set forth in this Agreement; and Sb}] the
entity is acceptable to the State of Alaska under the terms of the IGA,  Cornell shall have
the H?ht to delegate portions of its obligations to subcontractors it may contract with
from fime to time without consent of the City, however, in no event shall such dele?atlon
or assignment release Cornell from its obligations under this Agreement. Cornell shall
have the right, without the consent of the City, to, ass!?n this Agreement to a wholly
owned or commonl¥ controlled affiliate and to assign ifs rights to revenues under this
Agreement as collateral security for its obligations including but not limited to any
financing undertaken in connection with the Facility.

13, LICENSES.
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Cornell shall do all reasonable things necessary to maintain in full force and effect for the
Facility all permits and licenses required for the construction occupancY and operation of
the Facility as a medium security prison and the City shall reasonably cooperate with
Comell in‘procuring and keeping Such licenses and permits in effect,

14 AGREEMENT TO COOPERATE.

The City hereby agrees to cooperate with Cornell in the perfoimance of Cornell's duties
and responsibilities under this Agreement and to do all reasonable things necessary to aid
and effect Cornell’'s performance as a private prison contractor under the terms of this
APreement. The City agrees to assist Cornell in obtaining the Stale of Alaska’s approval
of Cornell as the Operator under the IGA, and to cooperate in the securing of revenue
bonds for the construction of the Facility.  The Parties agree to execute such further
documents as may reasonably be required by each other or the Lender prowdmg
financing relating“to the Facility, including, "but not limited to, modifications an

amendments to this Agreement. and any other'documents executed in connection with the
transactions contemPlatedb this Agreement. At the recguestofCorneIl, the Cit a%rees

to_ use reasonable efforts to (i) ensure the continuation of the IGA and the availability of

prisoners to the Facility, (ii) o cooperate with Cornell to accommodate any other sources
of inmates which Cornell’may identify, which may allow for an additional expansion of
the Facility and (iii) to cooperate with Cornell in ne&otlatlng adjustments in the per diem
rates or other revenue to be paid by the State of Alaska under the terms of the IGA.
Upon such request(s), Cornell shall reimburse and pay for the City's reasonable expenses
incurred in response to Cornell's request. The City. makes no warranty to Gornell
re(T{ardl_ng the results, of its cooperation with others or” its best efforts in discharging its
obligations under this Agreement. The City shall not be liable for money damages to
Cornell as a result of a défault in the performance of its obligations under this Agreement
provided only that the City may be liable to Comell, stbject to all immuniities and
defenses, available to it, for Cornéll's foreseeable damages incurred in the event the City,
after notice and an opportunity to cure, willfully refuses to perform a duty of cooperation
under this Agreement, or will uIIX terminates this Agzreement, except for & termination for

cause, or asprovided in section 16 (Termination Without Fault") below.

15, NO WARRANTIES.

The City does not warrant, nor represent that this project is viable, feasible or profitable,
or that Cornell will recognlze any normal retum on its efforts, such risks being wholly
undertaken by Cornell. ITis the intent of the parties that the responsibility and control of
the obligations to Promot_e enabling legislation, negotiate the IGA, design, build and
operate the Project remain with Cornell, and except for the specific performances
imposed by this Agreement upon the City, including but not limited to the obligation to
cooperate and the covenants of good faith and fair dealings, the risk of loss attendant
upon such responsibility and control rests only with Cornell.

16.  TERMINATION WITHOUT FAULT.
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Either party may terminate this agreement, without fault, and without incurring liability
to the other, upan the occurrence 0t any of the following, with 60 days notice to the other

party:

A, The legislature adjourns for the 2002 session without enactin(]; legislation in a
form sufficient to undertake the Project in Cornell's reasonable judgment; and
either party thereafter elects to terminate.

B. The CI'[P{ and the State DOC fail to enter into an IGA with terms sufficient in
Comell's reasonable judgment to undertake the successful design, construction
and operation of the Fauhtl/,_allowmg a reasonable return to Cornell, and the
satisfaction of the terms of this Agreement; and either party thereafter elects to

ferminate.

C.  The parties are unable to identiy a site for the Facility, free of environmental
contamination or other site conditions, the presence of which makes the Project

UNeconomic to pursue.

D.  The City is unable, desRite its reasonable efforts, to secure the consent of the
Alaska Railroad under the Ground Lease for the Project.

E. Cornell is unable, despite its reasonable efforts, to negotiate a Design Build
Contract with the Contractor for a lump sum, which with applicable financing and
Interest rates as available at the time of financing, will allow the operation 0f the
Facility within the budget constraints of the IGA.

In the event a_notice of no fault termination is issued by one party, the responding party
may, by providing reasonable written assurances of further reasonable efforts by the
[espon mq party, request that the Aﬁreem_ent not be terminated. In such event, the
Agreement shall' remain in effect for the period of time set forth in the notice provided it
is reasonably necessary to undertake the reasonable efforts set forth in the notice. At the
end of such period, either party may again give notice of no fault termination. In the
event of a no fault termination, this” Agreement shall be of no further force and effect,

except only the provisions of section 7.

17, PARTIAL INVALIDITY.

In the event any clause, term or condition of this Agreement shall be determined to be
illegal or unenforceable under any applicable governmental laws, orclers, rules or
requlations, this Agreement shall rémain in full force and effect as to all other terms,
conditions and provisions. The enforceability of this Agreement is conditioned upon no
protest or complaint being filed by another bidder to" the Request for Qualifications
challer]gln(};] this Agreement within "10 days after Council passes an enabling action to
authorize the City 0 enter into this Agreement.

18.  COUNTERPARTS.
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19,

20.

21.

This Agreement may be executed by Comell and City in one or more counterparts.

GOVERNING LAW.

This Agreement shall be %overned, construed and enforced in accordance with the laws
of the State of Alaska, without regard to conflict of law principles.

HEADINGS, MEANING OF WORDS, ENTIRE AGREEMENT.

The headings used in this Agreement are inserted for convenience and are not to be
considered in the construction of the provisions of this Agreement. This _Agreement
constitutes the entire agreement of the parties and may be amended or modified only in
writing signed by both”parties, and all prior agreements or understandings between’the
parties, either oral or written, are superseded by this Agreement.

INTEGRATION.

This Agreement is fully integrated and contains all of the agreements of the parties; it
supercedes all prior writings and oral agreements exchanged Dby and between the parties.
|t may not be amended or modified except by a written agreenient signed by both parties
in accordance with applicable law.

SIGNED as of the day and year first written above.

CORNELL CORRECTIONS OF ALASKA, INC.

(Printed Name)

(Title)

CITY OF WHITTIER

(Printed Name)
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T
ORDINANCE 434-02

AN ORDINANCE OF THE CITY OF WHITTIER AUTHORIZING THE

EXECUTION OF AN AGREEMENT WITH CORNEL!, CORRECTIONS

OF ALSAKA, INC., TO PROVIDE CORRECTIONAL FACILITY

PLANNING, PROMQOTION, DESIGN, CONSTRUCTION AND

OPERATION OF A CORRECTIONAL FACILITY INTIE CITY

~ WHEREAS, the City of Whittier in Ordinance 433-01 authorized the
Qily Manager to solicit comP_etltlve bids or proposals for the planning,
promotion, design, construction and operation ofa minimum 800 be
medium security prison facility, effective upon reaching necessary
agreements with the State of Alaska and issuance of the necessary bonds,

anti

WHEREAS, by aRequest for Qualifications dated November 19,
2031, the City solicited the proposals authorized by Ordinance No. 433-01,
an

WHEREAS, after a comA)etltlve selection Process, the City Council
deemed Cornell Corrections of Alaska, Inc. eligible for negotiation as its
Highest Ranked Proposer on December 21, 2001 and pursuant to the
Request for Qualification and Whittier Municipal Code 3.32.190(F), the
City entered Into negotiations with Cornell to contract with the City for the
Blannlng, promotion, design, construction and operation of a minimum 800
ed correctional facility, subject to State of Alaska approval and appropriate

funding, and

~ WHEREAS, over eighty of the registered voters in the City have
Si n'?ld a pethtlon expressing support for the location ofa prison facility in
illicr: an

WHEREAS, the City has identified Lease Parcel 5 of those certain
lands under long term lease by the Alaska Railroad Corporation as sufficient
in acreage and location for the smn[q ofa prison facility, with sufficient
acreage remaining available for a planned City Boat Ramp, and

, WHEREAS, Cornell through its representative and the City, through
its representatives and attorneys have mutually drafted and negotiated a
proposed comprehensive agreement with Cornell which:
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éa),authorizes Cornell to pursue the required planning and promotion
ofthe Project to the legislature;

bg in the event of legislative approval, commits the City, along v/itli

Cornell, to enter into negotiations with the State Department of Correction
to achieve an Intergovernmental Agreement by which the State would,

Eur_chase orison facility services from the City, said services to be designed,
uilt and operated during the first five years by Cornell; and

?c) IS subject to the issuance by the City of debt obligations in the
form of revenue honds to pay for the design and construction o f the Facility,
which bonds are lo be re-paid by the Cléy out of tho fluids received from the
State for the operation of the facility and are not to be a general obligation
of the City; and

~ WHEREAS, during its drafting and negotiations, its has been the
aim of the City's ref)resentanves to Present aproposed agreement which
allocates to Cornell, the State and others the tinancial risks and performance
obligations inherent in the planning, financing, construction and operation,
to the fullest extent possible and consistent with the interests and reasonable

expectations of the State, Cornell and potential Lenders, and

WHEREAS, the City Council has reviewed the attached Agreement
To Provide Correctional Facility Planning, Promotion, Design,
Construction, Operation, and

. WHEREAS the Citkl Council has determined it is in the best
mterefsts ofthe City of Whittier to enter into said Agreement; now,
erefore,

THE WHITTIER CITY COUNCIL ORJDAINS:

~section 3. The City Manger is authorized to execute, on behalfofthe
City of Whittier, the attached Agreement To Provide Correctional Facility
Planning, Promotion, Design, Construction, Operation; and,

section 2, 1Ne City Manager is authorized to take further necessary
slops consistent with this Ordinance and Ordinance 433-01 for the planning
and promotion of a proposed prison facility.

~section 3. This ordinance shall not be included in the Code of
Ordinances.
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ENACTED BY THE CITY COUNCIL OF THE CITY OF
WHITTIER, ALASKA, this  day of , 2002,
ntroduced DY; Matt Rowle
Ilultre_((jiucti%nl}(ljate: 12FebruaryyZOOZ
Public Hearing date; 19 Februdry 2002

Ben Butler
Mayor

ATTEST:

Brenda Krol
City Clerk

Avyes:

Noes:
Abstain:



Whittier selects prison promoter

McKibben Jackinsky
Jrthe Journal
Web posted Monday, January 14, 2002

Thhe seeds of Alaska's first private prison may have found fertile soil in the economically barren city of
Whittier.

On Dec. 21, a 6-0 vote by Whittier's city council selected Cornell Cos., based in Houston to plan,
promote, demgn, construct and operate a minimum 800-bed medium security correctional facility. Not
selected was Corrections Corp. of America, which operates a facility in Florence, Ariz., where about
800 Alaska prisoners are incarcerated hecause of a shortage of bed space in Alaska prisons.

Whittier’s interest in a private prison came after 73 percent of Kenai Peninsula Borough voters gave
the Cornell-led project the cold shoulder Oct. 2.

"We thought that was about as strange as it could be," Whittier Mayor Ben Butler said. "So we
thought Whittier should give it a try, and we started the process."

He said Whittier views the prison as a way to save a "dying community."

"We are not trying to debate the philosophical reasons between a private- and a state-operated
prison,” Butler said. "What we're trying to do is get some economic development going in this town."

Ul Doucette. Cornell's public relations spokesperson in Houston, said Cornell stood ready to work
with Whittier. He described the project as a 1.200-bed medium security prison, larger than the 800-

bed facility approved hy the Whittier council,

Despite voting for the partnership with Cornell, Whittier city council member Arlen Arneson doesn't
support the project.

"The majority of (Whittier) people won't *fess up to it, but 60 to 70 percent of them are against the
prison, t00," he said. "The simple reason is that the ordinance was written to exclude a public vote....

There's no public vote. Not even an advisory vote."
Arneson also voiced concern over lack of a feasibility study.

However, Butler said, "We don't have any problems with thinking the prison isn't feasible. The
contractor will do a site evaluation and that will be a feasibility study."

In 1998, the Legislature authorized the creation of a private prison by the city of Delta Junction at
abandoned U.S. Army facilities at Fort Greely. Corrections Group North, formed by Cornell and
Weimar Investments, worked with Delta Junction on that project. Pete Hallgren, the executive director
of Delta Junction's department of economic development and the city administrator, said a $75,000
feasibility study "indicated that there wasn't anywhere near enough money appropriated under the
enabling legislation to make it financially feasible."

Constructing the private prison was not pursued, lawsuits were filed, and Hallgren said, "We came out
of the project defending against a lawsuit by the proposed prison operator. We ended up settling the

case for $1.1 million."



Delta Junction has paid $100,000. The remaining $1 million is due July 1,

"It's more money than we've got," Hallgren said.

Jeff Sinz, finance director of the Kenai Peninsula Borough, said the borough invested $75,000 in the
project that was ultimately rejected by voters.

Butler said Whittier had spent little on the proposed prison.
"And we have no intentions of really spending on this at all,” he said.

Nome, whose lobbyist, Joe Hayes, also lobbies for Cornell, recently gave brief consideration to
constructing and operating a private prison.

"It was one of 20 different items that were covered at a legislative priority meeting, but there wasn't an
interest in following up on it," said Marguerite Lariviere, assistant to the city manager.

Wrangell and the Ketchikan Gateway Borough are two other areas considering the project. Gary
Paxton, interim manager for the Ketchikan Gateway Borough, said the Alaska Department of
Corrections has been invited to meet with borough officials Jan. 21 to address the advantages and
disadvantages of a prison in Ketchikan, project costs and the need for legislative aoproval.

"There are enough serious questions that need to be asked of the department that our assembly
needs to have them come talk to us," Paxton said.

According to Corrections Commissioner Margaret Pugh, the department has received no such
contact from Whittier. Butler has, however, contacted people from Kenai "just to see how it went

before and to know what to expect.”
"There's no sense in reinventing the wheel," he said.

On Jan. 4, Sen. Lyda Green, R-Wasilla, pre-filed legislation to authorize the Corrections Department
to enter into agreements for new or expanded correctional facilities in the Fairbanks North Star
Borough, Matanuska-Susitna Borough, the city and borough of Juneau, Bethel, Ketchikan Gateway
Borough, Seward and the Kenai Peninsula Borough. The plan, according to Pugh, is similar to one

proposed by Gov. Tony Knowles several years ago.

Butler said the city is working with Anchorage legislators to prepare legislation needed to authorize
the Corrections Department to work with Whittier.

"All Whittier is trying to do is keep from dying," Butler said. "It would be nice if the city of Whittier could
direct its own future.”



Analysis of the City of Whittier/Cornell Private Prison Resolution and Agreement

W S2W2Q 'JAN 3 1 7003
There are afew concerns in Ordinance 434-02, which was adopted by a vote of 7- 0 on Tuesday,

February 19, 2002. This Ordinance enables the City of Whittier to sign an Agreement with Cornell
Corrections of Alaska, Inc. to plan, promote, design, construct and operate a minimum 800 bed

correctional facility.

Cornell and Corrections Corporation of America were the only two proposers. This method is the
same that was used in the Kenai prison - RFQ.

The fourth Whereas clause reads........

‘Whereas, over eighty of the registered voters in the City have signed a petition expressing support
for the location of a prison facility in Whittier”.

When | testified at the City Council meeting Feb. 19, 2002, |questioned whether this was an official
petition (that followed all of the requirements listed in AS 29.26.110). |asked if a registered voter
had brought it forward, did the Clerk certify it, were those signatures gathered and then were those
signatures verified by the City Clerk as being residents of Whittier? Mayor Butler looked a little
perplexed and never gave me an answer. | mentioned that if this was an unofficial petition, then |

didn’t think it wise to have it listed in an official document.
50me residents did state whether they signed or did not sign the petition, when they testified.

At the time of the 2000 General Election there were 119 people votingin Whittier. The number of
registered voters was 414. The 2000 Census found 192 residents.

In the sixth Whereas clause it says........

Whereas, Cornell through its representative and the City, through its representatives and attorneys
have mutually drafted and negotiated a proposed comprehensive agreement with Cornell which:

1. authorizes Cornell to pursue the required planning and promotion of the Project to the legislature;

2. in the event of legislative approval, commits the City, along with Cornell, to enter into negotiations
with the State Department of Corrections to achieve an Intergovernmental Agreement by which
the State would purchase prison facility services from the City, said services to be designed, built

and operated during the first five years by Cornell; and

3. is subject to the issuance by the City of debt obligations in the form of revenue bonds to pay for
the design and construction of the Facility, which bonds are to be re-paid by the City out of the
funds received from the State for the operation of the facility and are not to be a general obligation

of the City". (My emphasis)

In subsection (b) the new lingo is “purchase prison facility services", as opposed to the language in
the Kenai ordinance of "leasing” bed space. |do not know the significance of "purchasing services”
versus “leasing” beds. So far there has never been an answer to this question.



In subsection ( c¢) it talks only about payment for design and construction. The Agreement itemizes
further costs that the payment will cover.

Agreement

Throughout the Agreement there are several common threads.

1

2.

A minimum of 800 beds would be provided.

All of the risks of design, construction and operation of a private prison would be on Cornell. The
City is trying to stay more than an arm’s length from those risks.

The City will be responsible for almost no payments toward any part of the prison project. As an
example, Cornell will be paying for almost all, if not all, the lobbying expenses.

The State will be paying for all of the beds, irrespective of having a warm body in them. This is
called the “Take or Pay” basis. Itis defined in the Agreement as “Take or Pay shall mean the
State’s obligation under the IGA (Intergovernmental Agreement) to pay for the number of beds
under contract regardless of whether a prisoner has been delivered to the Facility.” (Page 4 of the

Agreement)

Further, the Take or Pay rate appropriated by the State must be acceptable to Cornell. Advance
payment is required.

A Bond Trustee will be designated to administer Bond proceeds and disburse funds for the
project. The City of Whittier will have no responsibility for the bonds, except to cooperate with the
issuance of the Bond and submit the Property and Facility to a deed of trust. It will be up to
Cornell to coordinate with bond underwriters and the State Bond Committee to obtain all
necessary papers and information to issue the Bond. All costs for this person will come out of the

Bond.

| do not know if this is a standard practice to employ a Bond Trustee. Nor do | know how much
this would cost. The questions were asked, but | have no answers yet.

Under Warranties of the City (Page 4 of the Agreement) the City warrantees "that the City,...,
establish the Facility as an adult medium security correctional facility to house inmates from the
State of Alaska, the federal government, and other governmental entities that may wish to house

inmates at the constructed Facility".

This means that Cornell can go shopping for inmates, wherever it can find them. The State
statutes contain no prohibition against housing out-of-stale inmates.

The City of Whittier will “cooperate with Cornell to accommodate any other sources of inmates
which Cornell may identify, which may allow for an additional expansion of the Facility”. (Page 21
of the Agreement) If Cornell requests the City to help in this area, Cornell "shall reimburse and
pay for the City’s reasonable expenses incurred in response to Cornell’s request.” (Same Page)

| certainly didn’t realize that not only was the State required to fill a 1200 bed facility, but it is also
responsible for any expansion of the facility that Cornell identifies.



7. While the City will negotiate to achieve an IGA with the State, the City authorizes Cornell to
coordinate and negotiate with the State to define the terms of the IGA.

“Cornell will bear its own expenses for the funding of this effort... ." "...the City shall have no
obligation to reimburse Cornell for the costs incurred in planning and promoting the enabling
legislation and the IGA" (Page 6 of the Agreement)

9. “Reimbursement Through the Bonds. Cornell and the City will cooperate with each other to seek
reimbursement of their planning and promoting expense, including, without limitation, their
expenses in preparing and responding to the Request for Qualifications and the negotiation of this
Agreement, at the time of financing of the bonds issues for construction of the Project. The City
shali pass such resolutions as are necessary to authorize reimbursement of pre-bond issuance

expenses.” (Page 6 of the Agreement)

This means that the Bond proceeds will pay Cornell and the City for every expense they have
incurred from the very beginning of this project. How many thousands of dollars will that be? |
have asked if this is a normal co > built into the Bond, but | have not yet received an answer. |find
this incredibly greedy. The Agreement is riddled with snippets of language regarding payments of

certain things to come out of the Bond.

10. The Project Costs “shall include the costs of design, financing expense, construction, promotion
and planning development, legal expense, pre-opening activation and startup costs." (Page 7 of

the Agreement)

A.The Design Build Contract players are Cornell, VECO Alaska, Neeser Construction, Inc. and
Livingston Slone, Inc. Same group - different City.

12. Under the Assignment of IGA Revenues section "... the Bond Trustee who will apply the fees in
the following priority: (I) to pay the indebtedness for the bonds that financed the construction of the
Improvements; (ii) to pay the payment in lieu of taxes set forth in section 6.1, and (iii) to pay the
balance to the Operator of the Facility. To the extent start-up costs actually incurred by Cornell
are not included within the amount financed by the bonds as set forth in section 5(C), the City
acknowledges that a portion of the per diem payment shall be used by Cornell to recover its
unreimbursed start-up costs over the five year term." (Page 10 of the Agreement)

This is another blatant example of greed. Let me show you a small section of Cornell's 10-Q SEC
report on October 30, 2001, which discusses start-up costs.

“Following a Agreement award, the Company incurs pre-opening and start-up expenses including
payroll, benefits, training and other operating costs prior to opening a new or expanded facility and
during the period of operation while occupancy is ramping up. These costs vary by Agreement.
Since pre-opening and start-up costs are factored into the revenue per diem rate that is charged
to the contr&xJng agency, the Company typically expects to recover these upfront costs over the
life of the Agreement. Because occupancy rates during a facility's start-up phase typically result in
capacity under-utilization for at least 90 to 180 days, the Company may incur additional post-
opening start-up costs. The Company does not anticipate post-opening start-up costs at facilities
operating under any future Agreements with the FBOP, because these Agreements are currently
take-or-pay, meaning that the FBOP will pay the Company for at least 95% of the contractual
monthly revenue regardless of actual occupancy.



Newly opened facilities are staffed according to Agreement requirements when the Company
begins receiving offenders or clients. Offenders or clients are typically assigned to a newly opened
facility on a phased-in basis over a one- to three-month period, although certain programs require
a longer time period to reach break-even occupancy levels. The Company incurs start-up
operating losses at new facilities until break-even occupancy levels are reached. Although the
Company typically recovers these upfront costs over the life of the Agreement, quarterly results
can be substantially affected by the timing of the commencement of operations as well as

development and construction of new facilities.”

What we have here is the Bond paying for pre-start-up costs, prior to the signing of the Agreement,
and the Bond paying for the start-up costs, after the Agreement is signed, up to the time the prison

iS up and running.

13.The State shall be responsible for payment of “major medical services, the cost of and provision of
prescription medicine, or prisoner transportation, which shall be negotiated as a State provided

item under the IGA." (Page 10 of the Agreement)
14. The City is included on every possible insurance policy that Cornell is required to carry.

15. Cornell requires that “any transportation contractor engaged by Cornell shall be subject to the”
$1,000,000 combined single limit per occurrence and annual aggregate comprehensive
Automobile Liability Insurance. (Page 10 of the Agreement)

Last year | asked someone at DOC about this requirement. The State self-insures. If the State
could not meet this $1 M requirement, would the Agreement between Whittier and Cornell then
dictate to the State the coverage it has to have? | have never received an answer yet.

16. Cornell is not required to carry earthquake insurance. (Page 10 of the Agreement)

17. There is a whole subsection regarding Inmate Incarceration Service. (Pages 13 through 15 ofthe
Agreement) This includes food service, health care, inmate programs, inmate work program,

religion and transportation.

Some of the notable ideas put forth are an on-site infirmary, inmate programs “which will include,
but not be limited to culturally relevant services to Alaskan native inmates”, one chaplain and

payment to Cornell for transportation of inmates.

It was nice to see that "culturally relevant services” made it into the Agreement, as those services
are briefly mentioned in the legislation. Cornell previously said that the Kenai Native Association
would be providing some these services. However, the Kenai Native Association has been
experiencing monetary problems and probably wouldn't be interested in this project. Testimony
was presented that Alaska Native Brotherhood Camp 2 would be interested in providing these
services. An effort was made last year to have the Tlingit & Haida Central Council involved. |
believe that either a resolution in support of Cornell was defeated, or it was never brought forward.

18. Under the subsection Facility Administration, Cornell will train staff to the State’s standards. Staff
will undergo background investigations to include educational, criminal and employment history.

A criminal record check and drug test will be done on all employees.

This requirement carries a higher cost than training to the much lower standards of the American

Correction Association. |do not have cost figures yet.
4



An Emergency Response Plan will be delivered to the State and Whittier. The procedures will
deal with fire, bomb threats, escape, hostage situations, riots, medical epidemics and natural
disasters. The State and City will be notified whenever anyone escapes.

Cornell is responsible for all repairs and maintenance.

If the Cornell Agreement is terminated for cause, the State still has to make payments and work
with the City to find another operator. If this happens, would another bond have to be sold to pay

the start-up costs of the new operator?

The Payment in Lieu of Taxes are really quite cheap. Cornell must pay Whittier $.50/bed/day, if
there are 800- 1099 beds ($146,000 to $200,567/yr.); $.55/bed/day, if there are 1100 - 1199
beds ($220,825 to $240,699/yr) and $.60/bed/day, if there are 1200+ beds ($262,800 +/yr)

Kenai at least asked for $1.00/bed/day for an 800-bed prison and $1.50/day for a 1,000-bed
prison.

19.There is a whole section on Disputes, which require 60-day cure periods, meetings, mediation and

litigation. (Pages 17 - 19 of the Agreement)

20. Under Assignment "Cornell shall have the right, without the consent of the City, to assign the

21.

22.

23.

Agreement to a wholly owned or commonly controlled affiliate and to assign its rights to revenues
under this Agreement as collateral security for its obligations including but not limited to any
financing undertaken in connection with the Facility.” (Page 20 of the Agreement)

When Allvest was purchased, there was a 10 year Covenant Not To Compete in Alaska. That
ends in June 20, 2008. Ifthe prison is completed in 2006 and given the 5-year IGA, would the
above Assignment clause mean that Allvest could be back in Alaska again?

The reasons given for termination of the Agreement without fault are the Legislature fails to pass
enabling legislation in 2002 that in Cornell’s judgment doesn'tjustify the project, the City and State
fails to enter into an IGA “with terms sufficient in Cornell's reasonable judgment to undertake the
successful design, construction and operation of the Facility, allowing a reasonable return to
Cornell,... a site can't be identified, the City can’t secure the consent of the Alaska Railroad
under the Ground Lease (of Lease Parcel 5) or Cornell can’t negotiate a Design Build Contract.

(Page 22 of the Agreement)

The enforceability of the Agreement is conditioned on no protest or complaint being filed by
another bidder (CCA) that challenges the Agreement within 10 days after the City Council has
adopted Ordinance 434-02, the enabling ordinance. This would be March 1, 2002.

Although the Agreement says “This Agreement shall be governed, construed and enforced in
accordance with the laws of the State of Alaska, without regard to conflict of law principles” (Page
23 of the Agreement), haven't Cornell and the City in effect written a great deal of the IGA with this

Agreement?

24.There are only two subsections that deal with Inmate Incarceration Service and Facility

Administration where the Agreement says that if there is a conflict between the Agreement and
the IGA, "the terms of the IGA shall control." (Page 17 of the Agreement)



Does this mean that the Agreement takes precedence over the IGA, and presumably the State, in
all other sections?

| am sure that there are other areas of this Agreement that might be questionable to other people.
These specific issues were brought forward to you, because |felt they needed to be highlighted.

Lest we all forget where the 1200 bed prison idea came from, | have attached the Alaska Journal
of Commerce article written by McKibben Jackinsky. In reading it, you should notice that Paul

Doucette, a Cornell spokesman, first brought it up.

Dee Hubbard
907-252-3155

January 28, 2003



[Fwd: HB 55 & SB 99 - Harvard Law Review Artielc and Rebuttald

ion

Subject: [Fwd: HB 55 & SB 99 - Harvard Law Review Article and Rebuttal]

pate: [Ue, 08 Apr 2003 14:20:46 -0800 _
From: Bruce Weyhrauch <Represenlative Bruce Weyhrauch@Legis.state.ak.us>

Organization: Alaska State Legislatyre ,
To: GInny Austerman <Ginny_Austerman@legis.state.ak.us>

bill file

Subject: HB 55 & SB 99 - Harvard Law Review Article and Rebuttal
Date: TUE, 3 ABr 2003 13:29:48 -0800
From: Dee Hubbard <chubbard@alaska.net>
To: Undisclosed-vecipients:;

Al hearings hefore both the House and Senate State Affairs Committees Cornell handed out a packet of
materials designed as selll,n% points for HB 55 and SB 99. One of the included articles was A Tale of Two
Systems and was printed in'the Harvard Law Review. You can find this article at

http://kuznets.fas.harvard.edu/~volokh/hookproofs.nim)

In my opinion this was a \_/erg biased paper written to su%port the private prison industry. The ties to the
Reason, Public Policy Institute and the disgraced former Professor Charles Thomas from Florida were
Intertwined throughout the article's discusSion. Because it was published in the Harvard Law Review,
private prison companies have used it throughout the US as further documentation of the arguments to

privatize prisons.
Included below is arebuttal to that article, written by a virtual friend of mine from Texas  d

Correctional Law Reporter
(August/September 2002 Issue)

From the Literature...
By Michele Y. Deitch*

Developments in Prison Law

Developments in the Law— The Law of Prisons
115(7) Harvard Law Review (May 2002), p. 1838

The Harvard Law Review dedicates one issue each year to an in-depth
exploration of a single topic, and assigns a handful of stugent authors and
editors to tackle various aspects of tht subject. This year's topic was
Prls_on law, and the editors should be congratulated for addressing this
opic when it gets such scant coverage elsewhere. Thejournal's visibility
means that prison law mlﬁht appear on the radar screen of many lawyers,
J’udges and academics who previously had little or no knowledge about the
fleld. That's the good news; the bad riews is that they are relying on
Inexperienced stuidents to educate them about these issues.

The piece is divided into six parts and covers five substantive areas. the
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PLRA and the Antiterrorism and Effective Death Penalty Act; private prisons;
religious practice in prison; detention of dePottable_allens; and felon
disénfranchisement. While the developments issue in no way.claims to be
comprehensive, the choice of these sub-topics is a little surprising. Where

Is the coverage of super-max facilities, of correctional health caré, of use

of force, of access to courts rights? Where does the piece discuss the
extraordlnarY growth in the prison poPuIatlon the developmentof
alternatives to prison, and the laws affecting the ?Iacem_entof uveniles in
adult Prlsons? he parts feel disjointed, and no attempt is made to lie

them together or show how they relate to each other in the larger scheme.

The developments issue provides ageneral_ly helpful summary of the law in
these limited areas, if at times the information is a bit theoretical and
Iackln%_ in practical application. For example, there is a useful

legislative history of the PLRA, hut discussion of the statute focuses
mainly on its impact on the g_udlmary rather than on prison officials, let
alone on prisoners. The section on rellq_lo_us practice, however, provides
practical information about specific policies in a number of states, and the
discussion of felon disenfranchisement is thoughtful, practical, and timely,
If a bit tangential to the subject of “ prison law.

My strongest reservations concern the private prisons section, which reads
like a lobbying piece for the private prison industry and which was
explicitly influenced by the Reason Foundation, a free-market think tank
that advocates privatization in this area. Little law is actually covered

in the discussion (the Richardson and Malesko ,SuPreme Court cases are
mentioned only in pass_ln%), which cites extensively from industry-supported
studies to argzue that private prisons arc in fact more cost-effective and
accountable than puulic institutions. There is no evidence that the author
apProached corrections officials for their points of view, nor did the

author discuss issues such as the frequent practice of reducm(t; costs by
deliberately understaffing private facilities. Moreover, the author of this
part misses a key policy Eomt when reviewing the cited studies: because
private operators can pick and choose the “creéam of the crop” inmates, who
are necessarily less expensive to house, they effectively drive up the
PHCGS of the Comparison group of public institutions, which are left with

he higher-security and more medically-needy inmate poloulatlon. Thus, many
of theSe studies are comparing apples and oranges. Final 5{ In arguing that
the markcl will keep, private institutions accountable by allowing
governments to rescind contracts as necessary, the author ignores the
reality of the crises that t _plca||¥ lead lo contracts with private

providers, leaving corrections grficials with little Ievera?e in contract
negotiations. Oné wishes that this part of the article could have been as
objective as the other sections.

Certainly, this is a piece worth reading, especially if you.are seeking
specific information about one of these topics. Bt réad it critically, and
remember that it lacks a practitioner's touch.

Copies: Harvard Law Review, Gannett House, 1511 Massachusetts Avenue,
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THE LEGAL AND POLITICAL
DIMENSIONS OF PRIVATE PRISON

By
David Schultz

INTRODUCTION

The state of Minnesota's choice to make prison privatization a PQ“CY option and a
way to deliver corrections services brings with it a host oflegal and political issues that are
unicue, from, those faced when the state or government controls and nans the prisons, These
ISsues include questions regarding whether tne state can delegate its corrections authority to
grlvate arties and how to Solicit, contract with, and monitor ervate ngSOH vendors. In”
dditior! there are legal questions surrounding the control of the personnel of private facilities

and the ability of these employees lo join unions and strike.

.~ Furthermore, in considering privatization as an option, the State must weigh the
relative merits of transferring the operations of its corrections facilities to an outside party,
As only one of three states never to have its prisons sub&ect to control by federal court during
the hel?ht of the prison reform movement from the 1960s through the 1990s (Feeley & Rubin
1998: 13), Minnesota has,a reputation as one of the best state correctjons systems in the
nation. Hence, any decision to privatize must considler the tradeoffs in public versus private

control and operation.

o Flnall%, If the State were to privatize, Jt must als? consicler the scope of its It?ﬂal
lighility angl the private prison opeyator [n suits arlsmg rom prisoners and other partjes who
might Sue the facility. Encompassing all of these legal questions arc numerous political
|}s]sues ahout privatiZation that include the real ability of the state to monitor a facility without
the monitor becoming “ captured” by the vendor and how to ensure that ﬁrlvate Prlsons
remain Publlcly accountable. F_ortunatele(], the state of Minnesota is neither the first nor the
?nllél state to consider privatization, and the state itself already has some experience in this
leld

_As of December 31, 1997, 31 states and the District of Columbia had privatized some

of their corrections facilities, with the total oP]ulanon In private prisons exceeding 106,000
Inmates. States such as Texas and Tennessee have used private prisons that date back over
10years, and stales such as Texas, Florida, and Oklahoma, with'41, 10, and s Brlvate prisons
rescPectlv,ely, have extensive histories in develo mF requests for proposals (RFPs), contracts,
an monltorlnﬁ policies of private corrections facifities. I addition'to these stale
experiences, there haye been numerous sch?larly and third ?,arty evaluations of private
R/rl_sons, roducing solid analysis of the legal Issues confronting prison privatization, Finally,

Innesota itself fias employed privatization for over 20 years in the delivery of health carc
and food_ seyvice in its prisons, and in the last few years the state has housed some of it
Inmates in the privately owned and operated Prairie Correctional Facility (PCF) in Appleton,
Minnesota. An deC|ﬂ?n bgtje,state to copsid rfurfher riyatization 0T Its prison facilities
can rest upon trie wealth ot experiences and studlies already done on this topic.
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This chapter will provide an gyerview of some of the ma{_or_ legal and political issues
the state of Minnesota needs to consjaer as it contemplates privatizingany of its correctional
Institutions or services. The discussion here will ngt provide an exnalstive study of all of the
Iegal iSsUes. Robhins 51987 and Gold (1996) provide far more dletail on these riatters,
InStead, this chapter will review many of the legal and political issues, highlighting those that
are of particular or special concern to Minnesota.

. The conclusions of this chapter are neither meant to endorse nor oppose {,)rlvatlzatlon,
but instead to alert the state to the tyﬁes 0f Issues jt will have to adgiress as privatizagion is
considered. The recommendations that will be offered arc sugge_stlons on the specific
courses of actjon the state should consider. These recommendations are based Upon the
exP]erlences of other states, a review of the current applicable state and federal laws, and
general conclusions drawn from the political experiences of similar Issues by governments to

monitor and requlate private entif<s.

Qverall, the conclusion of this chapter is that the legal and political issues
surroundm%;_ grlvatlzatlon do not make ?hIS_ course of action jm 0SFI,b|e,, Ut that there are
some specific problems that the state ot Minnesota must adaress If it wishes to pursue this
Boll,cy %Jtlon. These prohlems relate both to the current contract to house inmates at the

rairie Correctional Fagility (P,CFz, and to any future decisions to privatize. The way lo
address these problems is in privatization enabling legislation or its contracts with private,
corrections vendors. Issues that need to be addressed"include the right to strike, state liabill
for suits against the private prison operator, and the monitoring andenforcement of contract

that deserve special attention and concern.

WHAT IS PRIVATIZATION?

Privatization refers to a policy option in which a governmental agency lets the private
sector su&ﬂg 0oods or services rewousley suEErI]led b% the public sectoriSaavas 1987
Schuitz 1998).” In privatizing, the arqument is macle that private Sector vendors can provide
the goods or Services more efficiently, with greater flexibility, and ollen times with the same
If not greater quality than the public Sector.

Often, the misconception is that privatization means tuming over the entire delivery
of goods and services of some specific type to the private sector, 18aving the government
with no control over their delivery, This Is incorrect. In the context of grlsons no state has
completel grlvatlzed all of its facilities. Even Texas, Wh_T,re privatization has been
Implemented more than any other state, only 41 of 1t facilities have been privatized. In
addlition, states like Minnesota haye several priv tIZ&tIOﬂ_OR’[IQﬂS bg ondl turning an entire
facility over to the private sector (DO.I 1998). These options Include privatizing only some
Se[vices within a prison or the entire corrections system, such us fod, health care délivery, or
Prlso_n Ingustry programs. In addition, even 1f a state were to consicler privatizing an entire
acility, there are séveral options, including: the state owns the facility and rents It out to a
private vendor; the slate sells an existing facility to a private vendor and the latter runs it
according to a contract; the state funds and builds the facility and rents it to a private vendor;
anF a private vendor bund?1 and runs afaflh and contracts with a State to house Inmates.
All of'these arrangements have been implemented in various states (DOJ 1998). The choice
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of which oPtion a state such as Minnesota may *vish to tPursue IS contingent upon man
variables, Including costs, resources, and cont dons philosophy, amon{ other concers,

. Whatever choice Is made, privatizing a corrections facility does not mean that a state
Is no longer responsible for the inmates or Vihat happens in prison. As shall be noted below,
?overnments,remam Ieﬁ?_lly liable for the delivery. of corrections services and for the
reatment of inmates, This means that When a faCility is Erlvatlzed,_the state needs to ensure
that the_facmtfy 15 being run according to Its specifications and requirements. Hence, in
pr|vat_|zmg a ac|||t¥, a state would need to carefully ascertain what it hopes to accomplish,
What it would like the private vendor to provide, how it would like the private vendor to treat
the inmates, and how much it will cost the slate to have a E)_r te pa%n all or part of some
hip be | :

Va
aspect of Its corrections services. . This means that the relations en a state.
government andaﬁrlvate carrections provider Is basically a contractugl relationship,
Necessitating that the state exercise care in formulating the contract with the provider. Since
many states; including Minnesota, already have experience in entering into contracts with

rivate parties for some corrections services, this is not a novel issue.” However, unlike
rvatiz nq food or medical care, actua||¥ letting a private party assume responsibility for the

ousm% of inmates and the runmng of prisons themselves creates a host of unique qestions
about the authority of the slate to deleg

ate this power to the private sector,
DELEGATION OF CORRECTIONS AUTHORITY TO PRIVATE PARTIES

United States Constitution

. One of the first legal Issues confronting the privatization of a corrections facility is a
constitutional isstie. Specifically, some, such as the American Civil Liberties Union, contend
thaﬁ the OJ)erahon of prisons. is & " core” state function that m?y not be delegated to 4 private
Pary. ‘According to this claim, the delegation of an innerently public or legislative function
0a é)rlvate body'is a violation of the Duie Process clause of the Fourteenth™Amendment to
the Constitutiori (Robbins 1988: 9 Gold 1996: 366; Ratliff 1997: 382). Thus far no court hes
invalidated a corrections privatization plan under the Due Process claUse.

The basis of this claim arises from two U.S, SuPreme Court cases In the 1930s which
placed limits upon the ability of Congress and the fegeral gsovernment {0 delegate power to
private bodies. In carter V. carter Coal Company. 298 US, 238 (19361), andschechter
Poultry Corporation V. United States, 299 Uéj 4&5 (1935), the Court struck down as
unconstitutional the delegation of Ieglslatlve ower to either the president or private aﬁroups
to make Industry-wide rttes of copduct, Inclugling rules re ﬁrdln minimum Wages aid,
workplace safety. Critical to the Court’s opinion"was that the delegation that ocCurred in
th%se cases wenf too far: Congress had delegated away the power fo I(?gllslate to someone else
and that it could not do. Further, even it Congress does not actually délegate away Its power
t0 legislate, any other dele%atlon of power must be subject to limitsand confine the discretion

of the person dr body to whom power has been invested.

_The importance of the ¢ arter and scnecnter decisions is that the Constitution places
some limits on"how far a legislature can dele%_ate power to a private body. In the context of
corrections, this means ﬁhat I mag he uncon? itutional to deI,e?ate the power of corrections to
private groups If that delegation Cither actually transters legisfative power to a private group
or gives that private group) open-ended discretion.
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. Unfortunately, there.is no clear ruling from th? %uprem Court on the |,ssu?of@r|_son
privatization. Moredver, It is unclear what remains ot the' nondelegation doctrine found in
C rterandScF]echter. For one We Court has not ruledor] the issUe of prison grlvatlzatlonai
all Second, the Supreme Court has not invalidated a single statute under this toctring since

1936, making it difficult lo ascertain if the doctrine has any teeth lell in it.

The most recent formulation of the delegation doctrine was articulated in Todd and
co Visec, 597 F.2d 1007 (3rd Cir. 1977). Here, the court ruled that a federal law
delegatlng secliities regulation was not invalidl. I reaching that holding, the federal court
stated a three part test; %a government_bodg/ must have the ultimate power to aP [ove of
dls%pp,rove an@ rules formylated bg a Pr.lvat bodx; 22 a?overnment 00y must reserve the
autnority to miake Its own Inclependent findings In discipfinary ?roce_edln_gs; and 3) a
government body must ultimately be responsible for sanctioris for violations of rules.

The Todq test indicates that were Minpesota to elegate over to a private garty the
sole power fo gov,er,n a prison facility, make final emsmns_re?ardlng dlé Ipling, and make
unreviewable decisions regarding sanctions, then the privatization would be unconstitutional,
However, so long as Minriesota feserves to itself final control over the basic rules for running
the facility and for reviewing disciplinary proceedings and sanctions, It is unlikely that any
court would find privatization to be unconstitutional under the Due Process clause.

Qverall, despite some who claim that the Court is reviving the delegation doctrine or
that the Due Process clause has some teeth to it (Robbins 1988; Ratliff 19 R there is no
reason to_expect that a Minnesota Plan to privatize would be invalid under the U.S.

00 much or unreviewable discretion to a private vendor to

Constitution unless the state gave
operate a facility.

State Constitutional Law

Besices fegeral constitutional issues, prison privatization might also violate specific
state constitutional provisions. This mlght be the case I a Slate conStitution clearly described
erating corrections to be a nondelegafle function or if the due process clause ofa specific

tate weje interpreted to preclude Prlvatlzatlon_. However, no state constitution has
successfully. been invoked to preclude delegation of authority to a private prison operator.
More speC|f|caIIX}]_wh|Ie there maY be Somé questions about the limits on delegation ma
occur Under the Minnesota Constitution, it dogs not ap(?e,ar that state law impoSes a fiat

on contr_actm? with a private vendor to run all or part of its corrections services so long as the
state ultimately remains responsible for the corrections system.

. First off, there is no provision in the Miﬂneso Constitution or constitutioBgI law
stating that the operation of corrections is an Inherently state function that cannot be
delegated to a private party. In fact, there, is no Iangiuage at all In the state constitution

|
re?ardln? correctloné. Instead, the authority to credte d derﬁ)%r}ment of c,orrec(slons IS based on

D O
]

Minnesota Statutes § 241,01, which authorizes the creation of a cqrrections department, and
Minnesota Statutes 8 15.06, which creates a dePartm_ent,of corrections under a commissioner
of co_rrectl?ns Wwho IS appointed by the rqoyerno . This line of authorfty thus makes the

creation of a corrections system a'legistative function that is run by thé executive department.

2
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Nothing in this delegation of power seems to preclude the delivery of corrections services by
a private vendor.

.. Other relevant tglaces to turn to in the Minnesota Constitution in regards to
privatization are the state due process clause and Article I11, 8 1 The lattér states:

The ?owers of governme t shall be divided into three dis |nft departments:
legislative, executive an éUdICIal. No ﬁerson or persons belonging to or
constltutlng one of these elpartmentss all exercise any of the powers
Properly belonging to erther of the others except in the'instances provided in

his constitution.

First, note that Aiticle, 11l does not unequivocally ban the delegatlon or performance
of governmental power rtr)?( ranate parties; it merely precludes.a member of gne branch of
government from perfornting functions reserved far another. Thus, nothing in text or history
gpPe%rtse (tjo prevent some privatization of corrections. The issue is how much can be
elegated.

The jurisprudence on elegfatlon of powers is the same in the state’s due process
clause as It is n‘Article 111 The clearest statement of what these two parts of the state
constitution mean in regards to delegation of state power to 6prlvate arties is found in
Remington Anns Company v. 6.E.M ., 102 N.W.2d 548 (1960). Here the Minnesota SuEre,me
Court Invalidated a state law that appeared to give to private parties the authority to prescribe
rules that would be binding _u[)on those who did not consent. 'In myalldatlr%(_} the law, the
court stated that * [pjure legislative Powe,r...can never be delegated” 14. at 570, More
specifically, the Surpreme ourt distinguished. between those Cases where the legislature
delegated fts power versus conferrlnﬂ]authont% or direction as to ifs execution,” and t also
recognized that a " legislature may autnorjze others to do things which it mlg%ht properly, out

canriot conveniently or advantageously, do itself' 1. Nonetheless it stated that

!W]e have never understood that the legislature may: enact an oPen-end_type of
e%_ulatlon which will give to a private party the arbitrary right to exercise an
option to make a law Operative on his own terms. 14.

.. The decision in remington Arms appears to parallel the logic of the federal delegation
decisions in ¢ arter and schecnter, placing some limits on delegatlon. These ftatellmlts, like
those In the federal constitution, suggest that so long as Ieglsla Ve power Itself Is not
delegated to private prison authorities, then some type.of delegation to private vendors to
ogerate and manage corrections institutions is permissible. In"effect, the Toqq test probably
[ |c|)resents a fair réading of what the due process and Article 11, § L clauses limit in terms of

delegation.

~ There is one final wrinkle in the remington Arm s decision. One of the concems the
Minnespta §uRreme Court _expresseﬁi in that case was the dTlg ation of power to g private
party when “that grant is given to the very persons who will benefit most by an arpitrary and
wrongful use of that power’ 11, at 574, Here conflict flntereshls an jssue. Specifical Iy
When'a private party IS given open-enced power to make rules that will serve ts benefit, |
there is a conflict of intérest between the private party acting as a neutral requlator versus it
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actin a%an_ entrepreneur. AsRatIn‘f(19972l points out, glvmgaa rvate proflt-makln%Pany
100 L10 discretion fo make ryles may viol ée state e}nd ederal_due process. Hence
example, %lvmgapnvate vendor leewiay to define rules of discipling, wnen to grant good
time Credits, etc,, may conflict with the financial interests ofa company paid or an
occupancy per diem asis.

What all this means is that while the precedent In rem ington Anns Was to invalidate
delegation of rulmg-makmg to a private parl@ who henefited from the rules he wrote, the
holding in this casé suggesfs that even if lesser authority were given to a private party, it too

might Constitute a due process or Article I11, § Lviolation.

. Inshort, the state constitution does nof prevent the state from delegatln(r; to private
parties the ability to run.some corrections facilities or functions. The constitution does
prevent the state from glv,lng these private prartles either unfimited or too much discretion to
construct rules to govein itselfand others. The recommendation here is that the state of
Minnesota must b careful not to place itself in & position where a Prlvat_e_correctlons vendor
Writes correctiops rules or make? corrﬁctlons pollcsy. Ulﬁl]mately, all gecisions must be
reviewable by the state, especially 1f they are decisions that plaCe legrtimate corrections
Interests in conflict wath the ven or'sBr_oflt motives. One W%y lo ass%ac ntitutional
delegation of authority Is to enact ena ||ng1 legislation that prascribes wnat decisions a
private vendor may not make and what auithority the vendor does have.

THE NEED FOR ENABLING LEGISLATION

_ Robhins (1988) and Crane (1998) argue that it is important for a state to enact
engbling Ie(IqlsIatlon that would allow for Prlson privatization. The purpose of such
legislation s twofold. First, enabllntg leglslation may be needed to emBower the department
ofcarrections or other state agency o contract with private parties for corrections services.
Absent this authorization, a state or one of its administrative agencies may lack the legal
authority to contract. Hence, to ensure that a privatization plar s not subject to legal
challenges of this kind, some type of enabling legislation is needed.

A second reason to have enabling legislation is, as noted above, that a state can use
the enabling legislatjon t address other Potentlal legal or constitutional issues that might
threaten a privatization plan. .For example, to avert & constitutional challenge that a state has
delegated Some of its |egislative power to a private arty, a state's enabling legislation could
IndjCate that the state IS not delegating away thlStK £ 0 Power and it retains full and final
authority over certain types of crrections issues that, were they deIePated, probably would
be found, to be improper delegations of power under federal and applicable slate . ~
constitutional provisions. As’ls noted below, several states have aone that in their enabling

legislation,

. There are several other reasons why any state, including Minnesota, should aclopt
enabling legislation. First, if determining corréctions policy isessentially a state function
the state legislature should be responsiblé for making the decision to privatize and it should
bere? 0_nFI le to d(ﬁermme under what terms privatization should occur, Spemﬂcallg, if the
state legislature wishes to acco_m[oll,sh certain goals In privatization, then those goals Should
be clearly articulated in the legisfation. By daing this, the slate can measure whether

A
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gnlvatlzatlon IS successful or securin &s t? oals, Afterall, there are mang reasons to privatize
0 Unless the state legisiature clearly defines its oals there is really no way to ascertain

Implementation suiccess or hold the epartmento corrections o the private vendor
responsible.

Another virtue of enablin Ieglslatlon IS that it allows the legislature to define and
consider a host of issues that It considers important in rlvatlzatlon and set the agenda on the
types of issues that can eventually be ina contract. More specifically, good enallin
legislation will consider a host of issues such as costs, use of force, and escapes, an
determine if any of these subjects need specific legal attention. The most famous example of
the failure to do this is jn Texas where nelther the enablmg IreT%nslanon nor the first contracts
with the vendors consicered the issue of whether it was a Cri eto escape from a private.

p -0n Inthat state (AFSCME 1998). It was not, Had Texas ful Idered the'issue, it
Would have anticipated this 1ssue and written It into the Ieglslat|on

A final maAor reason for enablin Ieglslatlon i that it defines the terms of the
eventual contract and contractual negotiations. This is important because it places some
parameters on what the contracts may sy, thus giving state negotiators more bargalnlng

DOWY,

Contents of Enabling Legislation

Robhins (1988) and Crane (1998) justify the importance of enablln? Ieplslatlon for
mant( of the reasons dlescribed above, Constructln this legislation serves {0 eliminate many
questions regarding the scope of authority of a DOT to cortract with private vendors for

COrrections Services.

In his discussion of enabling Ieglslatlon and in a model statute, Robbins contends that
several issues need to be present and addressed. These jssues are: 1 respon5|b|||t for site
selection; 2) contract term and condiitions lor renewal; 3) standards of operation; 4% Use of
force; 4) empo ee trammgs monitoring; 5 ) liability and sovergign |mmun|tg i msurance
+ ) termination of confract and resum tlono overnient control; 9) nondelegability
governmental authority and 10) contlict of Interest provisions. $|m|lary rane 9 ?:
indicates that enablln? Ig?nslatlon hould aﬁtgress the authorlt;/ to contract, financin d%
requwements contract tefms, ven orsqua ications, use of force, monitoring, anathe scope
ofnon elegable state Powers among other topics. Overall, both Robhins and Crane see the
need for the state legislature to addreSs several core Issues when privatizing corrections

sendees and facilities.

Examples of Enabling Legislation

States have adopted a wide varie atltproaches I their enablin I\gl Ieglslatlon The
enabling legislation of seven states (Colorado, Florica, Louisian, New Mexico, Oklahoma,
Tennessee, and Texas) are exammed helow. Together these states have over half of the
rivate acult facilities with state or federal contrécts in'the country as of December 31,1997
McDonald et.al. 19983 The enabling legislation of each state s varied In detail, Issues, and
Sp roach, but there are also some common threads that run through all of them.

nificantly, many of the provisions suggested by Robbins and Crane are found in many of
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the state en,ablin% statutes, although cvriousl¥, none of the states surveyed has adoPted a
conflict of Inteyest provision that Would preciude family members of governmenta

employees in the DOC from hidding on a project.

It Is also mportant to note that the enabling legislation to be discussed generally
allows for the privatization of the entire J)Ubhc facility, for a private vendor lo funa puplic
facility, and Perh s for a E“V&te vendor tq house some state Inmates. Hence, some might
argue that this type of enabling legislation s only needed in a few narrow circumstances

encompassing situations where more than simply housing a few inmates is involved. For
reasons to be'noted below, this conclusion is incorrect.

Colorado

Sectlon“17-1-201él) of the Colorado Revised Statutes authorizes the Department of
Carrections to “adopt rules and implement a process to.issue requests for proposals for the
rivatization of correctional facilitjes.” This authorizatjon cloes not Rrescrlbe any specific
oals to be accomplished in privatization, but the enabling legislation does addréss other

ISSUES.

Section 17-1-201(2) requires that an annual report be made b}/ the Department of
Corrections to the State Legislature regarding the “effectiveness of the private facility and
the comparative recidivismrate between pri atT and J)Ub[lc, facilities. In"addition, § 1/-1-
202(1) outlines the process the DOC should follow to solicit RFPS. In contracting, § 17-1-
101, _man%ates that a vendor mu?t dem?nstrate vallflcatlon and competence to,mana?e a
facility, that the vendor must follow all applicadle, state and national Standards, including
court orders, and that it must comply with and maintain accreditation with national
corrections standards, as well as folfow state amendments to those standards.

. The law also requires the vendaor to indemnify the state against any claims brought
against it as a result of operating the private facility. “Further, the'law also reguwes the™
vendor to provide a range of “dental, medical, and psychological services ana diet, edycation,
and work programs at Iéast equal” to those provided by the State, and that the work and
education programs be designed to reduce recidivism, 8 17- -202(t3 (t). The legislation also
states that the director of DOC shall monitor the facilities and that the vendor shall pay for
the monitoring costs.

Section 17-1-203 outlines a Jist of powers and duties not delegable to the contractor,
These include the decision as to which facility an inmate should be initially sent, developing
or adopting disciplinary rules, making final decisions on disciplinary action, determining
sentencing'time or credits, making parole recommendations, and determining inmate

eligibility for release.

Finally, Section 17-1-205 requires the vendor to Provi_de a detailed plan for the DOC
to assume temporary control of a facllity when a contract expires.
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Florida

. Florida law set up a Correctional Privatization Commission (CPC) in its enabling
legislation and the purpase of the commission was for “ entering into contracts with
contractors for the des!Pn,mg; financing, acauirin Ieasmg, constructln]q and ocperatmgof

rivate corrections facilities.” Florida Stat. Ann.8957.0 (1%&1998). he CPC members
ould be aPPomted |S/Ihe governor. Four of the members must be"from the private sector
and none of the members may be a DOC employee.

.. Unlike the Colorado legislation that is open-enced in terms of the goals of
lorlvatlzatlon, 8 957.07 mandates that the CDC may not enter into a contract unless it yields at
east a seven percent savings * over the public provision of a similay faciljty.” This section
requires savings to be ascertained and certified, and specifies that this information must be

presented to the CDC when it reviews contracts.

... Section 957.04 specifics a series of requirements to be found in a contract that are
similar fo those in Colorado. Isses sich as accreditatjon and what Services to suRpIY are
gnenerally discussed. However, this section also specifies that an initial contract shall be for

ree years, with two-year renewal periods.

Louisiana

. The Louisiana Corrections Private Management Act (LCPMA) articulates that the
hasis for nvaﬂzmg 11sons i {0 ?rowde for “efficient and cost-effective facilities” because
the legislature has determined that *adequate and modern prison facilities are essential to the
safety and W?Ifare,ofthe eogle of this state and th t,contractl,ng for Ip%rtlons f )

overnmental services Is a viable alternative consl erln(T1 the fisCal (P oblems faclng the state
a. Sat. Ann. §39; 1800.2 (West 1998), Hence, the,Fr_mary purpose of privatization here is
to save money or to provide for modemization of facilities tecause the state cannot afford to

do it itself.

. Section 1800.4 specifies the minimum requirements for vendors and contracts, These
requirements again relate lo accreditation of the facility, demanstrated competence of the
vendor to qperate a facility, dciivery of specific services, and indemnification of the state.
However, 8 1800.4(D)(3) allows the vendor to impose discipling, but only inaccordance with
“aﬁpllcable rules and procedures.” Section 1800, _&G) prrowde_s for amonitor,_but the private
vendor s not reqéjlred t0 eay for that person or office. The Joint Legislative Committee on
the Budget would also have continuous oversight over any service provided by a vendor.

Flnaly, %1800.5 lists the duties and powers not deIePabIe,to the contractor, and these
gowers include the imposition of sentences, releases, and cajculation.of good time credits.
econd §1800.7fA3__ akes It a crime to 0o anything at a private facility that would he a
crime at a public facility. This latter section addresses the Texas problem of it ot being
illegal to escape from 4 private prison. Cuno_usIY, unlike Colorado, Louisiana seems to
delégate to private vendors significant authority to discipling prisoners, or at least not
resefving to the state the final"authority to make this type of decision,
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New Mexico

In New Mexico, §33-1-17 empowers the DOC to contract for the “ operation of any
adult female facility...with a person or entity in the business of prowdln? correctional orjall
Services to government entities,” N.M. Stat” Ann, F_33-1-17(A) (West. 1998) or for the
*construction of a public facility to house a special incarceration alternative program for
f\dult male and female felony offenders.” 14 af 55&(54. In the New Mexico Statlte, the
egislature autnorized the specific units and facillties to be construgted, not s_|mp|2/ Creating a
Peneral gran_t of authority to contract. The virtue of this approach is that jt gives the
egislature significant control over the type and location of facility privatized, not simply
lefting DOC make the decision. For Ieglslatures concerned with accountability. and desirous
ﬁ ;S mr?\e mg sure their goals are secured, the New Mexico facility and site-specific approach

Section 33-1-17(D) indicates that contracts and RFPs will follow usual state law and
ﬁ]rocedure, and this section also mandates that the contractor assume all liability for operating
e facility, that the contract set, forth stancards of incarceration, and that the contract, coulq
be terminated upon 90 days notice. Absent from the enabling Ieglslatlon 15 @ discussion of
nondelegable powers, responsibility for discipline, calculation of sentences, ard a statement

of goals or objectives to be secured by privatizing.

Oklahoma

. Oklahoma's enablin% legislation is perhaps the most extensive of any of the states
examined. Okla. Stat. 8 57. GI?A) authorizes the DOC to * provide for incarceration,
supervision, and residential treatment at facilities other than those operated by the
Department of Corrections.”_These services, which are spelled out, must meét standards
ap{?roved by DOC. Section 57.561(B) similarly provides DOC with the authority to contract
with privaté vendors for the private construction and operation of corrections facilities.

Section 57,561 provides a very dletailed list of requirements that must be met for
RFPs, for the actual contracts, and fof, the monltorlng and oversight of a private carrections
facility. It requires maintenance of a list of vendors By the DOC, specific data on contracts to
e Jetand vendors, who aEpI}/, a process for how bids are submitted and reviewed, and factors
deflnln? the (%uallflcatlon of vendors, Section 57.561, subpars. (L) and (M) mandate in the
contract that the vendor will m%emn,lfy the slate against lawsuits, and that the vendar has the
[esources and exgerﬂse t(? run the prison, Interestlng!y, %57.561 N) exempts the private
vendor from being bouna by applicable “ state laws 0r other legislative enactments governing
the aJ) ointment, qualifications, duties, salaries, or benefits of ardens, superinfendents, or
other correctional emplo¥ees. This places public and private corrections providers on a

different competitive footing.

Section 57.561.1 addresses the contracting process and requires the DOC to develop a
RFP Rroces ,. ,T,h? rest of this section sgemfles the contents of contracts including costs, term
of contract (Initially one year with option to renew uB 020 Years), Indemnification, and
erformance bonds. Noteworthy alsq is 57.561.1& (VS},]_whlch nermits the state o
erminate the contract for cause and 857, 61.1§Dr%(|_3 which provides plans for the state to
reassume control In the event of bankruptcy or termination of the contract and requires a
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demonstration of a cost benefit to the state when the private facility is compared to a similar
public facility.

.. Additional sections of Oklahoma's é)rlvatlzatlon, laws adalress the siting of coprections
facilities &§ 57.561.2), and contracts between private prison operators in the state and the
agreements they may enter into with the federal government or other sates. This section thus
alithorizes vendors not doing business with the state to do business, with other governmental
entities. It also limits contracts to minimum and medium secun%y inmates, criminalizes
actions in these prisons that are criminal in public facilities (§ 57.563.2(B)), and provides
state training to these facilities.

Tennessee

_Tennessee's Private Prison Contracting Act of 1986 authorizes the commissioner of
corrections to enter into contracts for correctional services for medium and minimum security
prisoners (Tenn. Stat. Ann., §41-24-103J_. In a_warqu contracts, Tennessee stipulates many
0f the requirements noted above in the discussion of other states regarding the qualifications
ofa vendor, the rights of the state to cancel a contract with notice, and thé process to be used
in letting a contract. Yet Tennessee also requires that the *cost of theaﬁrlvate operation, glus
the state's cost for monitoring the private operation, are no greater than the slate's cost for
operating a medium or minimum segﬁé)e/ 2r)l n' for the contract tq be

rity prison of like desw
acceptabie to the state (3 41-24-104 ( )nP ?BEB and that the level and %Jalltﬁofservlces
are also of at least the quality offered by the State (

, §41-24-104(4)&C)(2)( \|). Hence, the
implicit goal of the Tennessee privatization plan appears to be cost reduction, but no
specified level of savings is mandated.

Section 41-24-105 provicles for an initial three-}/ear contract with subsequent two-
year renewals, Both the ualgtKofserwces and the costs of the service provided by the
vendor are to be revieweg, with the vendor required to provide detailed information about
security, escapes, disciplinary action and a host of other incidents.

Section 41-24-106 requires the governor o develo a;t)lan for resumption of state
control prior lo the letting of any contract, with the plan open to.comment by state officials
and an Qversight commitiee, Tennessee. law also recwlre_s state indemnification by tlie private
ven or?ﬁ 41-24-107), criminalizes specific actions In private racilities that are also criminal
ina gublc facility (8 41—24-1082 and denies private vendors the power to detgrmme
sentences, releasés, and other IssUes regaraing the computation of time serve i§ 41-24-110).
This section also exempts the private vendor from the government procurement rules that

governmental agencies must follow (§ 41-24-111).

In %_4_1-24-109, it is stipulated that the commissioner of corrections shall monit(ir2 the

Erjvate fa ||t|_e?]and remrt to the Ieglslature on the contracts._Finally §§41-24-1! 1-1
tipulate the rights of employees under the private facilities, First, §41-24-111 guarantees
former public mployees who are now in a private facility the right to continue in the state
Eensmn and retirement system. Second, §41-24-112 grants former state employees who

ecome em Iozees of the vend?r the right to gom any emplo e%_o_r anlzatl?n, rétain sick and
n hirl

leave time accmulated, credit for seniority, and preference 0. Ineffect, unlike other
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states, Tennessee sg)ecifically appears to have contractual language to addressthe
contingency of what to do with'state employees who become employees of a private facility.

Texas

contact with private VEndors for corrections services, but these contracts are only for
minimum and medium security inmates (Tex. Gov. Code 8§ 495.001(a)-495.002)

. Section 495,003 defines the contract standards and qualifications, specifying the
ualifications of the vendor and mandating that the vendor comﬁly with American
orrectional Association stancards and specific court orders. This section also mandates that
the state may terminate a contract for cause (§ 495.003(b)(5)), that there be a minimum
savings 0f 10% when compared to a public acﬂ%§4 Il 3(b%(4)),, that the vendor provide
for regular on-site monitoring (§ 495.003(b)(1)), and that the vendor indemnify the state for

any lawsuits.

Section 495.004 follows Colorado and Louisiana in defining some limits on the

power of private vendors over inmates, Amongi those powers not delegable are computing
Inmate release, parole, good conduct time, and transfers of any kind. Section 495.005 alsd
limits the ability of a vendor to raise sovereign immunity as a'har to suts.

Texas' enabling legislation in 1987 gave to the hoard of corrections the gower t0

Summary of State Enabling Legislation

. The enabling legislation of the seven states examined demonstrates a wide variety of
differences. Some States, such as Texas andl Florida, have ve%specn‘lc financial goals
connected with Brlvatlzaflon, wnereas Oklahoma, Louisiana, and Tennessee have Cost goals
but they are vague. Moreover, New Mexico and Colorado seem to have no specific goals
stated. “Hence, In evaluating performance of private vendors or the success in privatizing
corrections facilities, some States seem to have more clearly measurable goals than othefs.

. Second, states vary in the specificity of the enabling legislation. New Mexico
authorizes specific sites tg be privatized, Florida created a Commission, and other states
empowey thejr DOC to privatize. The de_gree of specificity appears to be a matter of choice
In regards to how much control a state wishes to retain over privatization decisions Versus

delegating that power to their DOC.

Third, states such as Tennessee, Louisiana, Texas, and Colorado provided specified
powers not delegable to a private vendor, with most of these powers related to computation
of sentence. However, Colorado also reserved to itself final authority to discipline, while
Lquisiana, seemed to authorize the private vendor to discipline. Most of the other states left
this (%_ues_tlon unaddresscd.  These clauses arc |mPortant t0 Insulate the legislation from
constitutional attacks that they violate te nondelegation mandates.

Fourth, states stch as Oklahgma and Tennessee criminalized agtions in private

risons that would similarly be criminal in a public faclity. This provision agldresses .
goncerns that escaping or &l)mmlttlng other a@ts In a private pnsorlD wou?d In fact be criminal.

o
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. Fifth, al! of the legislation provides for some ty[pe of monitoring system. Colorado
requires the vendor fo g?g/forthe onitoring costs, but the other stat? are silent on this
Issue. I addition, the statutes leave the language Somewnat open-ended regarding state or
DO? access to the Prlvate facility. None ofthe Ie%lslatlon state unecNuwocaII%that he state
shall have Immeciiate access to Inspect a facility whenever it wishes. Nor do ahy of the
statutes adaress issues of free access to |nf,?_rmat|%n or Citizen access to the mfo_rmaflon
rT%ardlng the 0 ?ratlonsofth rvate facility, T s%)_?_oflan ua%e seems critical {0
allowing'the public, press, and overnment the same bility to monitor a private facility as

they have to monitor and inspect a public facility.

Moreover, as shall be noted below, the issue of monitoring and enforcement ofa
contract are fra_u%ht with mang/ problems. These problems Includk Issues ofregulato
capture, remeciieS for breach of contract, and other concerns that the experienc of thése

states and the model statute seems to have ignored.

Sixth, all of the statutes address the jssue.of indemnification and insurance requiring
the vengor to indemnify the slate fully for all of its costs that might result from lawsuits in

the facility.

Seventh, Floridla stands out in creating a unit to oversee the privatization of
carrections, facilities that is separate from the stale DOC. Hardln(]g @997: 160-165% acvocates
this type of privatization s%stem because it avoigs the contlict of Tnterest problem Detween
the state DOC serving as the requlator of carrections and as a competitor with a private
vengor to su_pPIy corrections sefvices. While this model has its virtues in acldressin
conflicts of Interest, it Is also open to some serious control problems that might limit the

ability of the DOC to monitor,

Eighth, the majority of the states authorizing privatization specifically note that the
contracts are for minimym-and medium security acul Prlfoners. hile some of the enabling
legislation leaves open the ?053|b|||ty that maximum or close-custoay Inmates may be housed
'3 private facility, none of the statés specifically indicate in their enabling legislation that
facilities for these'type of jnmates will be privatized or how, one should define’or determing.
how an inmate IS classified. It appears, then, that the trend is for states to retain custody of its

most dangerous inmates in their own public facilities.

Finally, absent from all of the enabling legislation was discussion of authorization of
use of force, "Little attention was given to who may use force and when, or even authorizing
private facilities to use force at all” This lan ua?e, while addressing the prosecution of
crimes committed in private prisons, does little o authorize private guards to use force,

. Overall, the enabling legislation generally followed the model statutes proposed b
Robbins and Crane, _Tﬁe ,exgpArgmccs ofqhese sl%tes Indicate t%at Minnesota s ouP mcluge
many of these provisions in its statute. Yet the examination of these state's statutes, as well

a5 tie unique circumstances of Minnesota, also suggest that additional provisions need
legislative consicleration and enunciation in statute

si
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Minnesota Enabling Law

Presently, there is only one private prrson in Minnesota and it houses some state
inmates. However, there is no clear and specific enablrngn egislation for thrs rivate facility
that parallels Ianguage In the states discussed earlier. Perhags the reason for this Is that the
Minnesota facility isa contract to rent beds or space ang not 0 prrvatrze erther an existing
ublic facility orto cantract for the useo an entire facility, Hence, there could some
guestrons regarding the applicability of the type ofcompréhensive enabling legislation found
In states and situations where erther public facrlrtres are prrvatrzed or Where an entrre private
facility Is used to house inmates,

However, even in th? e ofa partial rrvatrz]atrono a]acrlr of where a privat
vendor only houses a few of the states inmates, enabling legislation 1S stil necessary both to
ensure that the DOC has the authorrty to house inmates |n thrs fashion and to insulate the
state from any legal or constiuitional"claims or questions arising out of this arrangement.

The Minnesota DOC s created in Minn. Stat, §241.01, with the commissioner of
corrections g porntedb the governor under the provisions of Minn. Stat. 1506, The
commrssroners duties and powers include determining the place of confinement for inmates
and to “ utilize state correctional facrlrtres In the mannér deemed to be most efficient and

beneficial to accomplish the purposes’ of corrections qia. at §241.01, subd. 3a(b) and (0),
and one of the overg oasgtu tR C |s to preventt e Waste or Unnecessa s)pendrhg) f

public money” (4. at §241.01, subd. 3b

In addition, Minn, Stat. §241- 01 subd 7 also permits the commissioner to authorize

the use of corrections facilities by social service, educational, or rehabrlrtatron agencies and
provides that these agencies maR/ be required to ﬁ)ay for use. Finally §241.021 ?nveste ,
commissioner the power to license and'inspect all public and private correctionaf facilities in

the state,

Nowhere in this statutory language is there any explicit authorization to privatize a
correctional facility or contract Tor Sérvices with a private corrections facility, even the
Prairie Correctional Facility (PCFz which already houses Minnesota inmates, Conversely
nothing in chapter 241 states that the commussioner does not have the authority lo lcnvatrzea
corrections facllity. I fact, one might be able to argue that the authority to house nmates in
a“manner deemed to be efficient and beneficial to accomnlrsh the pu r? goses of correctrons
rrzrrves the commissioner enough latitude to privatize a facility Per%n this is o, but for
easons noted below, this open-ended discretion that Is given to the commissioner is not

sufficient.

First. let us tumn to the current c?]ntract between the State of Mi nnesota and
Correctrons% poratrono ca to house state inmates at PCF. The grslatron
authorizing this contract IS oun in Laws 1996, chapter 408, article 1 sectfon's , subd. 3,

where the Minnesota legislature declared that:

The commissioner ha|| enter into a contract with & nonprofit correctional
faceir tghouse &5 east 200 Enmates attth {acr ]r'ty yABr(r)l 1, 1997 r?the cost

dloes not exceed $55 per inmate per day.
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. There are several reasons why this language fails to sustain the current contract,
Flrsf, this confract empowers the. commissioner to"enter |nt?, a confract “with a non_profl(s
facility.” While pernaps at one time the PCF was a nonprofit facility, it no longer Is an
instead it is now owned and operated by CCA, a for-profit corporation.

Second. the legislation emRﬁwers the Commissioner to enter into a contract to house
at least 200 inmates. The current Minnesota contract requires CCA to “reserve 50 inmate
heds for the exclusive use of the State.” Hence, the current contract IS for a number far less

than what the enabling legislation calls for.

_ Perhaﬁ)s one could argue that one should. not construe the chapter 408 language so
literally._Although Minn. Stat. §645.16 states that legislative intent controls construction,

et §645.08(1) stipulates that ordinary rules of grammar and usage control construction.

hat this suggests is that a “nonprofit’ facility means a nonprofit facility unless the intent of
the I_eglslature wes for the term nonprofit to mean something else. That'Is unlikely because
|I", Intent of the Ielglslature In 1996 Was to assmttheAp&leton community in providing state
Inmates to the PCF while it was still owned by the community. Hence, the intent was not to
authorize a blanket power to send inmates lo any private corrections facility but to a specific
one under clearl)( defined circumstances that existed at the time. That type of ownership
0

arangement no Tonger exists.

In addition, ch%pter 408 stlgulaﬁs that the contract mu?t be for at least 200 inmates.
One could argue tnat the 200 number should not be read literally. Again, there Is no reason
o suggest that the legislature meant the number “at least ;10" t mean any number below
200. “Tn fact, 1f one arques that the 200 figure should not be read literally then one would also
have 1o arﬂue that the stlé)ulatlon that the cost of $55 per dlay per inmate should also not be
read literally. It is unlikely that one could argue that the legislature would have 1permltted the
commissioner to enter ino a contract If the per diem were $60 or $70 per day. The $55
fiqure |sanexri)||(:|tcapf| ure on cost. Hence, if the §55 flgure mus_ﬁ,berea ||terﬂll}/, then so
must the 200 _?ur_e and tfie reference to a nonprofit correctional facility. The upshot of all
this is that legislation em;tjo,werln the commissioner to %nter into the current contract with
CCA v PCF talls to sustain the authority to enter into that contract.

. In addition, the contract |ts%|f slates that the ,auhhonty to enter info the current contract
with PCF 1s located in Minn. Stat. 8 15.061, which is the ?eneral authority ot a department or
a%enc¥ 10 enter into contracts for professional or technical services. However, Mim. Stat, §
16B.17 defines professional and technical services |o mean “services that arc intellectual In
character: that do not involve the ,orov_lsmn of supplies or materials; that Incluge consultation,
analysis, evaluation, Predlctlon,nP anmg, or rec&mmendatlon; and that result in the
production of a report or the completion o a task.

. No reasonable interpretation_of Minn, Stat. rfy 1613.17 would seem o include the
delivery of private prison services. The product delivered by a private prison vendor is not
intellectual in nature and certainly the final product is not the Productlon of a report %rgd it
does seem to include supplies. Overall, the current DOC contract with CCA cannot be
#Pheld undler current statutory authority and were it challen e? ndler state [aw, a plaintiff

ight well prevail in the claim that the DOC does not presently have authority to contract for
the private prison services at PCF.
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. Movi n[q beyond this specific contract, chapter 408 and § 15.061 are deficient as
enabling legisfation either for the current contract or for the privatization of correctional
facilitieS in‘general. First, both fail tq specify the issues of state liability, the scope of
P_nvaﬂzatjon lo occur, the goals of privatization, issues of use of force, computation of good
time credlits, and a host of other issues found in the enablin qulslatlon of other states. "Most
Importantly, because there are no nondelegation clauses, thé stdle has opened itself up to
constitutional challenges that its current privatization Is perhaps illegal and unconstitutional.

Second, one cannot appeal to chapter 408 as dgeneral authority to privatize because the
lanquage of the law was for a specific number of bedS with a single vendor. This is not
“carte blanche” authority to privatize.

Third, the existence of chapter 408 also g,omts towards ?]ustalnln(]; the proposition that,
absent explicit enabling Ieﬁlslatlon, the commissioner does not have the Tnherent authority to

rivatize. The mere fact that the Ieﬂlslatur? had to create this Ieﬁlslatlon to empower the
commissioner to act,su?gests that the legislature Itself thought that, absent this legislation, no
Inherent power to privatize existed.

. Fourth, even if the commissioner has inherent power to privatize, the open-enced
discretion given to him or her to privatize and tum ov?r state facilities, operations, and
decision-making to a private vendor creates serious de eos%aatlon of ggwer Uestions. Hence,
presuming this privatization power is inconsistent with State and federal constitutional

mandates;

.. Finally, if in fact the current contract with CCA lacks authorization, what are the
|mﬁ)||cat|ons? Traditionally, habeas corpus is the remedy for an inmate ||Iega|| Cetained
(Minn. Stat. §589.01 el segj &1996% This Suggests that pernans any Minnesota inmate
Incarcerated In the PCF migh be% le to file @ writ of haleas corpus to obtain release.
However, In state exrel. Richter I\ swenson, 243 Minn, 42 (1954), the Minnesota Supreme
Court held that habeas n;%%no,t be used to inquire. into the form, manner, or place of
confinement.  Instead, habeas inquires into the urisaliction of the court that Sentenced the
Inmate. swenson thuS su?gests that habeas may not be available to the inmate as a form of |
relief, Instead, if the contract is declared as Iackm? authorization, the most ||ke|_¥ SCenario Is
that the stale will be given the opportunity to transfer the inmate to another facility or the
state will be given the opportunity to create the contract legislatively.

Overall, were Minnesota to consider any further privatization as an option, it needs to
enact enabling legislation to authorize this course of action.

Recommendations for Enabling Legislation

_ I Minnesota wishes to privatize any corrections facility, it needs to enact enabling
Ieglslat,lon, As noted ahove, the decision t0 privatize Is essenfially legislative because
carrections is a stale activity, This means that the legislature and ot merely an executive
aﬁenc should make the deCisions regar,dln%; If, when, and under what conditions cop, Tons
should be delivered, and whether privatization is an option. Given that, what should

Minnesota's enabling legislation contain?
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.. Perhaps the most important provision is a definition of the goals to be achieved in |
pnvatlzm?. Whether It be cost-cavings or some other reason, the IEgislature needs to specify
som$t goa 3 and objectives so that the performance of privatization can be measured and
ascertained.

Second, the %nabllng Ieglslatlon_ needs to contain specific Iangua%e_ authorlzmge the
DOC or some other body to coritract with private parties to deliver correctional services. . The
types of services need td be defined: authority to house inmates, authority to build facilities,
rent private facilities, or something else. In short, the lines of authority rmust be clear to
ensure hoth that legislative Intent is secured and to Preclude ultra vires Challenges,
Moreover, the staté could give blanket authority to the DOC to privatize, or it could follow
the New Mexico example and authorize sRecn‘lc units, The choice here is contingent upon
the goals the state wishes to achigve and the degree of control it wishes to maintain over
siting and implementation of facilities.

Third, the stale needs to stpem what decisions are not delegable to the private
vendor. . At a minimum Minnesota should follow otner states In not delegating decisions
concerning calculation ?fsenten s, releases, e;i However, the state may alsg wish to
Indicate that It IS not delegating the power to make rules of punishment of to discipline.
Instead, it reserves that final right to itself.

Fourth, the state needs to include a general indemnification clause that requires the
vggﬁorfto. Pta;/y for all the court costs, judgments, etc., arising out of the vendor's management
of the facility.

Fifth, the state needs to insert a rProvisio,n that authorizes private operators to use
force and 1t needs to Inclyde a provision that criminalizes acts in‘a private prison that would

be illegal in a public facility.

Sixth, the state needs to SR]e_ci a plan that the state would follow to resume control
of the facility upon a contract termination, breach, or other occurrence stich as a major

Incident or strike,

.Seventh, the state needs to stipulate its right to inspect and how it wishes to monitor
the faC|||t¥. This Ianguage should sag more than the state has the right lo monjtor. Instead, it
must be clear as to the conditions under which the state will inspect;”how it will monitor, and

how monitoring costs shall be paid.

. Eighth, the state should indicate terms of initial and subsequent contracts, and also
indicate tfie conditions for breach of contract. The state can either provide a mode! contract
that defines ver?/_s ecific terms and condlitions of a contract or It can provide general
quidelines regarding what the contract should contain or address. The recommendation here
Is that the greater the legislative specificity the belter, since that helps ensure that the state's
Interests are represented and protected,
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Ninth, if the state intends to privatize any existing stale facility, it should follow the
IefadofTennessee_an | address thes%usof uofic em Iogees who hecome Iprlvate employees
ofthe vendor. This discussion should address Issues of benefits, retirement, seniority, etC.

Tenth, the stale should also include within the enablinP legislation discussion of the
RFP process, the terms neeced to be placed. in a contract, qualifications for vendors, and a
series of other issues regarding the contracting process.

_ Eleventh, the state should agfee on the definition of what constitutes a specific

security classification for inmates, “The reason for this I to eliminate any disagreements

between the state and the vendor reqa_rdlng what types of inmates are to be housed ina

1f‘aC|||tZ. This Is especially importanit i thé private’ vendor also decices to accept inmates
n

rom another state.

. Finally, the enabling legislation should address the issue of lahor strikes and how they
will be addressed. As will oe noted below, private employees retain right to strike and the
state needs to consider this possibility in its enabling legislation

RFPS AND CONTRACTUAL ISSUES

... In-addition |o enacting enahling geg?islati N to permyit privatization, states also need to
solicit higs from private corréctions vencors and contract for their services, States have
taken various a{asproaches to the RFP and contract process, ar.d the terms of both the RFPs

and the contracts seem to vary.

Several aythors ar%ue, that the RFPs and the contracts for private corrections services
hould be detailed and significantly follow the terms found in the enablm% Ieglsl,aflon
Robbins 1988; Crane 199). S,oemﬂcally, the argument is that the enabling E?IS ation and
he actual contracts should parallel one another, with the contract containing alf of the terms

found in the enabling legislation.

.. There are several virtues to this apEJro_ach. First, once the legislature has decided the
limits of contracting authority, the contract simply replicates those terms. Second, this
apProach gives the DOC more leverage in negotiating contracts since they can always use the
fall-back position that the}/ cannot hargain on"certainterms because the qulslature, has

a
already spoken or settled the issue. Third, modeling the contract after the Tegislation suggests
o letting tlie ana e

that a model or draft contract will be prepared by the state as otpPosed_ 0 let Ve
vendor dictate the terms of the contract. This means, then, that in anticipation 0f soliciting
bid from private vendors, the state might wish to create a model privatization contract.

AIong with creaﬁin%a model contract, states mi%ht also consider formali_zinﬂ]th%_RFP
rocess. S n‘lcc?lly,te FPﬁ Would state with particularity the process of soliciting pias,
at 1 corisidered an acceptable bid, and how cotracts are awarded. Oklahoma, TeXas, and

Minnesota provide three examples of this process,
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Oklahoma

The state 0 Qklahoma appears to provide the most detailed and formal approach to

the RFP and contractmg rocess. The state's most recent RFP was issued on January 30,

98, and it was a 43-pagc document that could be found on the Oklahoma DOC weh page.
The RFP Pr_owdes a detdiled account of the purpose of the procurement of proposals, the
number of inmates it wishes to house, and the tlmlnﬁ] of the blddl\m Ei)rocess. he RFP also
offers detailed instructions regarding how a bid shall be offered, what shall be contained in
the bid, and under what terms, conditions, and limitations a contract for private corrections
services shall be let. Significantly, the RFP detatls the Ianguagze_f)rowded In the Oklahoma
Prlvatlzatlon enabll_n? |egislation, ,FlnaII%, the RFP is quite detalled, often to the Pomtof
anging_from describing the spéecmc hoo sig)belocate n Prlson library to who Is
responsible for what meciical, dental, and other costs under the contract.

Besides the RFP, Oklahoma also makes available a 52-page model contract on the

Web. This contract is detailed, araIIelln,(r; the Iarg]guage found In the statute and in the RFP.
It covers Issues of terms of contract, facilities and”maintenance, operations and Services,
Including use of force, escapes, and health services, and it also addresses other topics stich as

monitoring and remedies for breach of contract

. Overall, Oklahoma Fg)rovides the mast exact and formalized process of matching the
enabling legislation to the RFP process and the creation of contracts.

Texas

. The Texas Department of Criminal Justice g DCJ) also makes available on its web

Baq_e information reg _rdlnﬁ the solicitation of bids and a model contract (TDCJ 1996).
nlike Oklahoma, Which has detailed enabling legislation that provides a quide for the

contract solicitation and contractlng?_ process, Texas has much less detailed enabling

Iet]qls_latlon and the TDCJ was significantly entrusted with the authority to create the

Soll

citation or RFP process.

, The modlel contract that the TDCJ has created also is detailed, providing in-depth
information on the types.of facilities it seeks contracts for, the costs, terms_and congitions of
the operation of the Tacility, and the remedies for monitoring, breach, etc. The TDCJ modkl
contract also has detailed information on Insurance requirements, liability of the state versus
the vendor, and the rights of the state lo modify or change the agreement.

Minnesota

Unlike Texas and Oklahoma, Minnesota does n é,s_eem ho have a formal RFP process
for the solicitation of private. corrections facilities. In agdition, there |s no model contract
and the only contract that exists is the current contract for services with CCA to manage the
PCF iMlnnesota, DOC 1997?. In addition, as noted above, because there was no formal
enabling legislation to permit the DOC to'privatize the PCF, there is no language upon which

to quide or model the contract,
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This lack of enabling Ieglslatlon, RFP documents, and model contract has presented
Problems for the state DOC. For example, interviews with Minnesota DOC staff inclicated
hat the current contract was not satisfactory on many fronts since it lacked detail on what to
do th,n the vendor i iled to honor terms of the agreement, 1., failure to pr_?wde a éir%gg
rehanilitation program as required by contract. In‘adciition, the contract Is'silent or aefiCient

on many other grounds.

One obL(rectlon to the above criticism is that comparing the Minnesota contract to
those found in Texas and Oklahoma I inapt because i Minnesota we are looking onl¥ at the
housing ofa few Inmates and not the privatization of entire public facility or the Uise ot an
entire private faci,ty. This arqument is not persuasive. There is no reason why a contract to
house a few inmates should ndt adgress issues such as use of force, library accéss, etc. While
some clauses found in Texas and Oklahoma contracts may not be applicable to the current
PCr contract, there js no reason to think that a total failuré to address these issues would be
proper or protect either the best interests of the state or the inmates.

Monitoring and Inspection

The Minnesota contract is generally silent on the issue of monitoring the vendor. No
clause of the contract unambiguously gives the state of Minnesota right of &ccess to the
facility for the purpose of monitoring, “Clause V| requires the vendor to provide the state
with some ,regqrts or Information on’inmates and clause VI de3|gnates who the state's
representative IS for the purpose of administering,this contract, yet neither clause guarantees

the state the authority to'enter and inspect the facility.

In comparison, Arficle 9.1(A) of the Oklahoma Moclel Contract requires that the
vendor shall provide an office for a monitor and Article 9.138 clearly states that the.
*Contract Monitor, in the performance of his duties, shall have access at all times, with or
without notice, to Inmates‘and staff, to all areas of the facility, and to inspect all documents
and records relatm%o the contract and the Owner/Operator's performance.” In Texas,
clause E.2.2 of the Mode| Contract provices that the * Contractor shall provide entg/ at all
times by the Texas Board of Criminal Justice and the Department,..as well as any dther
persons designated by the Department, shall be admitted into lire facilities at any time.” In
addition, clause C.9 provies for a contract monitor paid for by the vendor.

Overall, both the Oklahoma and Texas contracts provide greater detail regarding state
access and right to inspect a private facility than does the Minnesota contract.

Legal and Law Library Access

. Clause |.P of the Minnesota contract mandates that the “contractor shall provide a
||brarg which shall be made available toall inmates.”. This clause states that the library shal
have a° collection of titles reflecting the general reading Interests of the State inmate
Populatlon.” Clause I.R requires that the™ contractor shall allow slate inmates to obtain
esources through the Law Library Services,” Together, these contract clauses are supposed
t0 r%]uaran_tee |nmates adeguat a0Cess to a prisan law library that would meet th% ,
coristitutionally-mandate ”ﬂ ts 0f access for inmates. However, the language here Is too
Inexact in that'it fails to define what materials would be adequate under cUrrént constitutional

8
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mandates, . Instead, it leaves open too much discretion to the vendor to decide how to stock
law materials, thus opening the state up to liability for a failure to provide adequate
[BSOUrCES.

Section C5.110f the Texas Model Contract specifically states that the contractor
“shall provide ?Pace for.a legal library containing all the resouirces necessary to meet all
Court Orders and constitutional mandates.

. Section 5.30 of the Oklahoma Model Contract and Appendix D go further and state
%tltle the books that the venclor should provide in the library. Both the Texas and
lahoma contracts are superior to the Minnesota model in that they either make it an
affirmative duty of the vendor to stock a library to comply with the Constitution and court
orders, or the¥_ state what volumes the library should contain., Either language removes
vendor discretion, guaranteeing inmate rights and the protection of state Interests.

... In"comparison to Minnesota, Texas and Oklahoma provice greater contractual
specificity regarding the library requirements.

Mandated Savings/Goals

. There is no clause in the Minnesota contract that manclates that the vendor must

R‘rowde correctional Services less expensively than comparable services offered by the state.

or are anY other goals stated In the contract. In comparison, neither Texas nor Oklahoma
specify that in their model contracts. However, in the enabling legislation for both states,
cost savings as a goal of privatizing are described. Overall, ndne of the contracts are good in
detalllng the specific cost savings 0f the contract aIthough all three contracts do re(?uwe the
vendor 1o Indicate a per diem cost per inmate In Lhe contfact. However, the 1sue of cost
savings should appear ina contract so that both the vendor and the state arc clear as lo the
reasons for the contract and to indicate that if the mandated savings do not materialize, then
the state may repeal the contract,

Liability, Indeninijication, and Insurance Policy

. Clause X.A of the current Minnesota contract with CCA requires that the * contractor
shall incemnify, save, and hold the State, its representatives and its employees harmless from
‘1?3/ all claims or cause? ofaction” a,rlsm% from the performance of the contragt. N?where n
é ||contract ItS there a clause specifying that the vendor cany an insurance policy ot a specific
ollar amount,

Article + of the Oklahoma Mode| Contract provides getailed contractual lanquage
concerning insurance and liability. Section 8.1 is a general indemnification clause that
Protects tre state from anclalm. Sections 8.2 and8.3 mandate the vendor fo carly
nsurance to cover deatn and all claims based on civil rights violations. Section 8.3'also
mardates specific dollar amounts for workmen's compénsation, comprehensive, automobile,
business interruption, and other types of insurance.

In Texas, Fection 111 addresses insurance, stiﬁulating that the.* contractor shall obtain
and provide proofof general liability coverage,” worker's compensation Insurance,
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professional liability insurance, contractual liability insurance, boiler and machinery
insurance, and environmental insurance, with the dollar amounts of the coverage specified in
the contract. Section H.2 articulates specific details on the contractor indemnifying the state
from suit arising from the operation of the facility and the scope of the coverage here
parallels the Oklahoma language.

Overall, Minnesota contractual requirements regarding insurance are deficient in
comparison to language found in Texas and Oklahoma. Under the current contract, the exact
insurance requirements are left vague, subjecting the state to unnecessary ambiguity and
possible litigation or disputes over the requirements imposed upon the vendor.

Breach of Contract

There is no clause in the Minnesota contract addressing the issue of breach of contract
or damages or penalties that result from the vendor breaching the contract.

Article 10 of the Oklahoma Model Contract provides significant detail on breach of
contract and remedies. Section 10.1 address the issue of the state’s breach of contract while
8 10.2 addresses vendor’s breach. A vendor is deemed to have breached the contract if he
fails to “perform in accordance with any term or provision of the contract”; or if there is
“partial performance of any term or provision of the contract” not excused by the state; or if
the vendor acts in a way that would be “prohibited or restricted by the contract or law.”
Section 10.2(C) defines the scope of possible damages for breach, including actual or
liquidated damages or termination of the contract, and § 10.3 and Appendix C outline in
detail specific dollar amounts for liquidated damages.

Part I, section 1.3 of the Texas Model Contract describes the conditions that
constitute vendor breach of contract. These conditions parallel the grounds found in the
Oklahoma Contract, providing for breach when the vendor fails to “keep, observe, perform,
meet, or comply with any covenant, agreement, term, or provision” of the contract. Breaches
also include failure to maintain the appropriate accreditation (such as ACA standards) of the
facility, and a failure to comply with TDCJ policy. Section 1.3.3 outlines the remedies
available lo the state, and 8§ 1.9 provides for penalties and liquidated damages.

Overall, Minnesota’s contract is woefully deficient in failing to define the conditions
that constitute a breach of contract such that the interests of the state are not really protected
very much or at all. Further, for months CCA has failed to meet its contracted obligation to
provide a drug rehabilitation program at PCF, indicating an inability or unwillingness on the
part of the state DOC to act to enforce the current contract.

Right o fState to Change Contract/Contract Contingent Upon Availability o f Funds

There is no clause in the Minnesota contract giving the state the ability to alter the
contract or making the terms of the contract contingent upon availability of state funds.

In Texas, Part Il, § | makes TDCJ performance of any contract with a private vendor

"contingent on the availability of appropriated funding” from the state. In the Oklahoma
Modei Contract, there is similar language. These clauses are important because they give the

D
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state the option to nullify a contract if the state legislature does not allocate the money for the
contract, thus averting a situation where the state must still pay on a contract even though it
has not appropriated money for it.

Contract Termination/Strike Support

There is no clause in the Minnesota contract that provides for what happens when the
contract is terminated or what will happen in the event of a strike.

Section 5.18 of the Oklahoma Model Contract mandates that the vendor shall provide
the state a plan which details the “procedures for assumption of operations by the Department
in the event of the Operator’s bankruptcy or inability to perform its duties.” Elsewhere, § 2.4
allows the state to terminate the contract for any reason if it determines if it is in its best
interest to do so, and § 10.4 describes the procedures to follow for termination for cause

conditions.

In Texas, part 1, 8 1.3.6 permits the state to terminate any contract if funds are
unavailable. Similar language is found in § 10.5 of the Oklahoma Model Contract.

None of the three states provide any specific language regarding strike support or
what to do if a strike occurs, although § 10.4 of the Oklahoma contract implicitly addresses
the issue of strikes by requiring a plan for when the vendor is unable to perform its duties.

Overall, Minnesota does not have adequate contractual language to address strikes or
state control in the event of a strike or the termination of a contract. It needs this language
even though the state currently is only renting beds because if CCA were to close PCF the
slate would still need to address the issue of where lo house the inmates it has at that facility.

Reserve Right o fFinal Discipline and Use ofForce

There is no clause in the Minnesota contract that specifically addresses or authorizes
the private vendor to use force. On the other hand, Clause I.E of the Minnesota contract
indicates that “inmates from the state shall be subject to the contractor’s policies, procedures,
rules, and regulations” and that the “contractor shall have physical control and the power to
exercise disciplinary authority over all inmates from the state.” This clause authorizes the
private vendor to discipline inmates and it invests in the vendor the final authority and
decision to make disciplinary decisions.

Section 5.18 of the Oklahoma Model Contract stipulates that the vendor will “comply
with the Department policy regarding use of force” and this section of the contract also
makes it clear under what conditions and when the vendor may use what types of force. At
no point does the state confer unlimited power to the vendor to use force.

Section 5.15 discusses discipline and indicates that the “Department’s inmate
disciplinary policy shall be used” and that the state reserves the final decision regarding

discipline.
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In Texas, § C.5.23 states that the contractor “shall impose discipline through rules,
regulations and orders pursuant to an Offender disciplinary system meeting or exceeding
ACA standards, Court Orders, and TDCI policy.” Section C.6 defines the authorized uses of
force by private vendors, indicating both the time when force may be used and the level of
force that may be employed in these situations.

Because Minnesota has not enacted enabling legislation that reserves its right to make
the final disciplinary decisions or to define the limits in the use of force by the private
vendor, Minnesota has potentially opened itself up to a legal challenge that its delegation of
use of force and decisions over discipline are an unconstitutional delegation of public power

to a private party.
Conclusion

Overall, unlike Oklahoma and Texas, the Minnesota RFP and contracting process is
quite deficient and unsatisfactory lo protect the interests of the state. A comparison ofjust a
few sections of the Minnesota contract with those of other states indicates that the contract
fails to protect adequately the state’s legal interests. In addition, it is doubtful that Minnesota
DOC has the authority to contract for private corrections services under current state law.
Enabling legislation is needed to address the authority lo contract issue. It should specify the
RFP process and include the terms of a model contract used by the state of Oklahoma.

RIGHT TO STRIKE AND UNIONIZATION

One critical legal or political issue Minnesota should consider as it privatizes a
facility is the possibility that employees of the facility could organize and strike. This is a
real contingency that confronts the operation of a private facility that is not similarly
confronted with a public facility in Minnesota.

Generally, Robbins and others who have written on the topic of the right to strike
have not been experts in labor law. Consequently, they have ignored specific problems
regarding the unionization of corrections officers and the problems that may occur when a
prison facility transfers from public to private control.

The Public Employees Labor Relations Act of 1971 (PELRA) controls the labor
relations of all public employees in the state of Minnesota (Minn. Stat. § 179A.00 et seq.).
Sections 179A.18 and 179A.19 make it illegal for “essential” state employees to strike, and
corrections officers are considered essential officers. Hence, in the event of a termination of
a collective bargaining agreement or a breakdown in talks, there is no real threat of a strike
unless the strikers wish to face termination and the union representing them wishes to face
loss of representation and other representational rights. Instead, § 179A.15-16, for example,
call for binding arbitration of disputes.

Once a public corrections facility is privatized, or if a private facility is used to house
Minnesota prisoners, that facility and its employees are no longer under the jurisdiction of
PELRA. Instead, labor relations in these facilities come under the jurisdiction of the federal
government and the National Labor Relations Act (NLRA) (29 U.S.C. § 151-169 (1998).
The NLRA docs not ban strikes in the private sector. The result of using a private
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corrections facility is that the State of Minnesota is effectively preempted from legislating on
most matters of labor relations. The state would not be able to legislate to ban strikes in
these federal facilities because federal labor relations law generally preempts state regulation.

Put another way, the stale of Minnesota cannot ban strikes in private facilities where
it houses inmates while it may ban strikes under facilities it owns and operates because in the
latter case the employees are public and the state has the authority to regulate its own

employees.

Is there any way that the State of Minnesota can act to avert the threat of a strike or
labor impasse at a private institution? Robbins (1988) argues that states should insist in their
contract with private vendors that the latter bargain for no strike clauses or for binding
arbitration with their employees. However, just because the state asks that of a vendor does
not mean that the union will agree to that clause. Furthermore, there is also some question
whether the state could insist on specific bargaining terms of a collective bargaining
agreement without violating the NLRA. Contrary to Robbins’ (1988) suggestion, states
probably cannot force a private vendor to bargain with private employees for certain terms.

In addition, there are several other issues to consider when addressing the right lo
strike and collective bargaining. First, as of today, there have been no strikes at a private
prison facility in the United States. This suggests that while there is a possibility of a strike,
the reality of such an occurrence may be slim. Hence, this track record may suggest that the
fear of a strike should not be considered a significant concern.

Second, the reason there have not been any strikes so far is that because of specific
NLRA rules governing corrections officers, it is very difficult for corrections officers’ unions
to form in private corrections facilities. Absent a union, a private corrections employer
cannot bargain for a no strike clause and absent a union, it is difficult for private corrections

officers to strike.

The basis of this difficulty lo unionize lies in § 9(b)(3) of the NLRA. This section
states:

[TThe Board shall not...(3) decide that any unit is appropriate for such
purposes if it includes, together with other employees, any individual
employed as a guard, to enforce against employees and other persons ailes to
protect the property of the employer or to protect the safety of persons on the
employer’s premises; but no labor organization shall be certified as the
representative of employees in a bargaining unit of guards if such organization
admits to membership, or is affiliated, directly or indirectly, with an
organization which admits to membership, employees other than guards (29
U.S.C.A. 8 159(b)(3) (West. 1998)).

The NLRA *“guard exclusion” clause traces its genesis to amendments made to the
NLRA in the 1947 Tafi-Hartlcy Act (Jensen 1986: 457). Coming out of World War Il and
having experienced situations where plant guards hired to protect the employer’s property
went on strike with other employees, there was a concern in Congress that if guards were in
the same union or bargaining unit as other employees, their sympathies for their fellow
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workers would render them unable to perform their duties (Jensen 1986; McGuiness 1981).
Hence, in the Taft-Hartley Act, Congress amended the NLRA to preclude guards from either
directly or indirectly being in the same union.

Over the years, the National Labor Relations Board (NLRB) and the federal courts
have interpreted this provision broadly in at least two respects: first, in regards to the
definition of “guard” and, second, in regards to the meaning of “affiliation.”

Over the years, the NLRB and the federal courts have ruled that a guard includes fire
prevention workers (Chanqe VOUgh'[_AII'CI’&f'[, 110 NLRB 1342 (1954)), alarm service
employees (NLRB v. American District Telephone 205 F.2d 86 §3d Cir. 1953)), and oddly,
even janitors and dressing room attendants in some cases (One Star Boat Company, 4s
LRRM 1262 (1961); SWIft & Company 117 NLRB 61 (1957)). The most recent

ronouncement on what and who the guard exclusion clause covers is found in BPS Guard
gerwces, Inc. V. NLRB (942 F.2d 519 (8th Cir. 1991)), where the Eighth Circuit stated:

the potential for divided loyalty is not limited to security or police-type rule
enforcers but instead exists whenever any employee is vested with rule
enforcement obligations in relation to his coworkers |d. at 522).

Under the BPS standard, correctional officers are clearly guards for the purposes of
§ 9(b)(3) and therefore may not be affiliated in the same union with other non-guard
employees. Moreover, depending on how one interprets the BPS rule, many other personnel
in a private corrections facility could be considered a guard under 8 9(b)(3) if they enforce
some mles in relation to other employees in the facility.

What does it mean to be "affiliated?” In Magnavox CO., 97 NLRB 1111 (1952), for
example, the Board ruled that guards must be free lo “formulate their own policies and
decide their own course of action.” Id. at 1113. In Mack Manufacturing Corporation, 107
NLRB 209 (1953), the Board stated that non-affiliation meant a “union representing guards...
[must] be completely divorced from that representing noi>-guard employees.” Id. at 212.
While subsequent decisions over the years have added some nuances to the complete divorce
rule, essentially that remains the nile today (Jensen 1986).

In the context of corrections, the affiliation and guard definitions mean that no private
corrections officers can be affiliated in the same union with non-corrections officers. This
exclusion means that none of the major coalitional unions can seek to represent or assist in
the representation of corrections officers. This leaves private corrections officers on their

own to organize (McDonald 1998: 61).

The degree of difficulty facing private corrections officers who wish to organize is
demonstrated by two examples. First, few private corrections facilities in the United States
are unionized. This is true because, in part, most of the private corrections facilities have
been in southern right-to-work states (Schlosser 1998: 65). Yet in 1997, in the Wyatt
Detention Facility in Central Falls, Rhode Island, the NLRB supervised and certified the
election of the Rhode Island Private Corrections Officers Union (RIPCO) to represent the
guards. In addition to RIPCO, the National Professional Corrections Employees Union
(NPCEU) has formed and it represents a treatment facility in Washington, D.C. Finally, the
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