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A second remaining question concerns Plaintiff’s rights in the event of an "adverse 

action.” The statute defines adverse action to include any act against a consumer, such as offering 

a higher rate or refusing to offer any insurance, that is made in reliance on their credit report. 15 

U.S.C. § 1681a(k)(l)(B)(I).16 Clearly, such an action has occurred here. Defendants acknowledge 

access to the credit report or its results; they also used the report to take an adverse action. In such 

an event, Defendants must follow several procedures that include notifying the Plaintiff of her 

right to look at her credit report. 15 U.S.C. § 1681m(a). The Defendants did not do this. They say 

such action was not required because the “adverse action” requirement only applies to cases where 

the plaintiff is obtaining a quote on insurance, existing or applied fo r . 15 U.S.C. §

1681 a(k)( 1 )(B)(I). In other words, Defendants say: (1) they can access her insurance without her 

permission because the permissible purpose exception does not require an application, but (2) they 

may treat her “adversely” as to her auto insurance without any notice to her, because she had not

16The pertinent portions o f 15 U.S.C. § 16Sla(k) state:
(k) Adverse action.

(1) Actions included. The term "adverse action"--
(A) has the same meaning as in section 701(d)(6) of the Equal Credit Opportunity Act [15 
USCS § 1691(d)(6)]; and
(B) mcans--

(I) a denial or cancellation of, an increase in any charge for, or a reduction or 
other adverse or unfavorable change in the terms of coverage or amount of, any 
insurance, existing or applied for, in connection with the underwriting of 
insurance;
(ii) a denial o f employment or any other decision for employment purposes that 
adversely affects any current or prospective employee;
(iii) a denial or cancellation of, an increase in any charge for, or any other 
adverse or unfavorable change in the terms of, any license or benefit described in 
section 604(a)(3)(D) [15 USCS § 168ib(a)(3)(D)]; and
(iv) an action taken or determination that i s -

(I) made in connection with an application that was made by, or a 
transaction that was initialed by, any consumer, or in connection with a 
review of an account under section 604(a)(3)(l >(ii) [15 USCS §
1681 b(a)(3)(F)(ii)]; and
(II) adverse to the interests of the consumer.



yet applied. In effect, they argue that the “adverse action” provision and the “permissible purpose” 

section of the FCRA do not fit perfectly together; one can access a report with a permissible 

purpose but is not subject to the adverse action requirements, Plaintiff highlights this incongruity 

to argue that Defendants can “have it both ways.”

Admittedly, the scope of the “adverse action” provision is not presently and may never be 

directly at issue. However, both Plaintiff and Defendants used the “adverse action” provision to 

make their respective statutory arguments. Therefore, this discussion both supports and lends 

proper context to the Court’s conclusions in Section 13 of this Memorandum. To accept 

Defendants’ argument one must admit to a vast loophole in the statute which establishes a process 

quite contrary to the FCRA’s essential purposes. The only logical recourse is to conclude that the 

language in § 1681 a(k)(l)(B)(I) does not precondition an insurance company's adverse action 

duties on the making of a formal written application. In fact, the Court finds ample support for 

this conclusion at this stage.

The legislative history of this section suggests that Defendants are wrong -  the adverse 

action section is to be read broadly, “It is the Committee’s intent that, whenever a consumer report 

is obtained for a permissible purpose under Section 604(a), any action taken based on that report 

that is adverse to the interests of the consumer triggers the adverse action notice requirements 

under section 615.” H.R. Rep.No. 103-486 at 26 (1994); see also H.R. Rep. No. 102-692 at 21 

(1992), and S. Rep. No. 103-209, at 8 (1993). Similarly, although not binding, the FTC has taken 

a similar positions in an informal opinion letter addressing a related question. See FTC Informal 

Staff Opinion Letter, Hanna A. Stires (Mar. 1, 2000) (adopting the aforemetioned legislative 

history and concluding that “[i]n sum, the legislative history indicates that the term ‘adverse
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action’ should be read broadly in to include any action taken w henever a credit report is obtained  

fo r  a perm issible purpose that is ‘adverse to the interests of the consumer’”). At this time, the 

Court also reads the statute in the same way.

I V .

Having concluded that Defendant AIG had a permissible purpose when it obtained 

Plaintiff’s consumer credit report, the Court now considers, in light of Defendant’s cross-motion 

for summary judgment on all counts, each claim made in Plaintiff’s complaint. In reaching these 

conclusions, this Court’s February 1, 2001 Order limiting the parties’ discovery is particularly 

determinative. Up to this point, all discovery has focused on facts pertinent to AIG’s compliance 

with the FCRA and its underwriting processes. Genuine issues of material fact remain and 

subsequent discovery will be necessary.

As to Counts I and H, the Court is finding that AIG did have a permissible purpose in 

obtaining Plaintiffs credit report, does net decide whether AIG negligenfy or willfully violated 

the FCRA’s requirements. Many of AIG’s actions were highly suspect, including its treatment of 

customers unwilling to provide their social security numbers and the apparent adverse action 

that probably occurred. Plaintiff has generally plead violations of 15 U.S.C. §1681o and 15 

U.S.C. § 168 In though it does not appear to press the “adverse action” aspect of these sections. 

Whether Plaintiff wants to pursue those other potential violations, whether she must amend her

17 Discovery this far has shown that AIG does not appear to be entirely honest with its customers in 
collecting information. According to the AIG caller instructions, if an AIG representative is asked by the consumer 
why a social security number is necessary, the AIG representative is instructed to state that the customer files are all 
indexed by social security number. In truth, however, Donald Procopio, senior vice president of AIG, testified at his 
deposition that AIG requests the consumer’s social security number in order to facilitate obtaining the consumer’s 
credit report. (Procopio Depo. at 57.) Consistent with this finding, W ardzinski further stated at his deposition that 
AIG indexes its files according to customer ID numbers that bear no relationship to a customer’s SSN. (Wardinzki 
Depo. at 150.)
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complaint to do to and whether any othe. defenses would bar such claims are issues which remain 

unresolved. Therefore, the Court will retain Counts I and II of the Plaintiffs complaint at least for 

the present time.

In Count El, Plaintiff alleges that AIG obtained and used her report under false pretenses 

in violation of the FCRA. 15 U.S.C. § 1681q. It is well-established that if a person obtains and 

uses a consumer report pursuant to a valid permissible purpose authorized by the FCRA, 15 

U.S.C. § 1681b, it cannot be liable under a false pretenses theory. See D uncan  v. H andmaker, 149 

F.3d 424,429 (6lh Cir. 1998); Zam ora  v. Valley Fed. Sav. & Loan A ss 'n , 811 F.2d 1368, 1370 

(10th Cir. 1987). Because the Court concludes AIG had a permissible purpose for obtaining the 

Plaintiff’s credit report, Count IH is dismissed.

At this stage, the Court also must deny Defendant’s motion to dismiss Count VIH, 

Plaintiffs state law invasion of privacy claim. Although it is true this Court held in M cAnly v. 

M iddleton & Reutlinger, 77 F. Supp. 2d 810, 815 (W.D. Ky. 1999), that a state law privacy claim 

cannot be based on a lawful disclosure under the FCRA, that case involved a claim in which the 

disclosure was concomitantly found to be lawful. The Court has not yet made its final 

determination on that point in this case. Rather it has more narrowly concluded that AIG had a 

permissible purpose to obtain the report; whether or net the rest of its actions -  in particular how 

it went about obtaining Plaintiff’s social security number -  were permissible the Court is not 

prepared to say.

The Court denies Defendants’ motion to dismiss Count X, Plaintiff’s allegation that AIG 

and MBNA’s conduct constituted an unlawful civil conspiracy. Under Kentucky law, a civil 

conspiracy is a “corrupt or unlawful combination or agreement between two or more persons to do
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by concerted action an unlawful act, or to do a lawful act by unlawful means.” M cD onald  v. 

G oodm an, 239 S.W.2d 97, 100 (Ky. 1951). AIG has admitted that it had a contractual relationship 

with MBNA and there is some question as to how or where AIG obtained the Plaintiff’s social 

security number. The facts thus far create the possibility that subsequent discovery might reveal 

that AIG had a permissible purpose when it obtained Plaintiffs consumer report, but that it 

nevertheless obtained that report through an unlawful means.

Finally, Plaintiff at this stage has yet to identify any “Unknown Persons” who, as 

employees of AIG and MBNA, should be held personally liable for their actions. Therefore, 

Counts IV, V, VI, VII, and IX are also dismissed.

The Court will enter an order consistent with this Memorandum Opinion.

JOHN G. HEYBURN D
CHIEF JUDGE, U.S. DISTRICT COURT

cc: Counsel of Record
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE

CIVIL ACTION NO. 3:00-CV-614(H)

KATHLEEN SCHARPF PLAINTIFF

V.

AIG MARKETING, INC., et al. DEFENDANTS

ORDER

The Court has considered the parties cross motions for summary judgment. Being 

otherwise sufficiently advised,

IT IS HEREBY ORDERED that Plaintiff’s Motion for Summary Judgment as to liability 

on the grounds that AIG lacked a “permissible purpose” when it obtained her credit report, is 

DENIED. Counts I and H are retained pending resolution of other issues, including those 

discussed in the Memorandum Opinion.

IT IS FURTHER ORDERED that Defendants’ motions for summary judgment are 

SUSTAINED IN PART and Count ID is DISMISSED WITH PREJUDICE and Counts IV, V, VI, 

VII and IX are DISMISSED WITHOUT PREJUDICE.

IT IS FURTPIER ORDERED that Defendants’ motion for summary judgment is DENIED 

as to Counts VIE and X.



This day of January, 2003.

JOHN G. HEYBURN U
CHIEF JUDGE, U.S. DISTRICT COURT

cc: Counsel of Record
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March 28, 2003
Representative Bruce Weyhrauch 
Chairman, House State Affairs Committee 
State Capitol, Room 102 
Juneau, AK 99801-1182

Re: House Bill 47 
House Bill 5

Dear Representative Weyhrauch:

I am writing to you on behalf of State Farm regarding House Bill 47 and House Bill 5. 
I understand there is going to be a time limit for individual testimony, so I thought it might be 
helpful to provide some additional background information. To that end, I am enclosing 
herewith a copy of a March 5, 2002, letter I sent to Senator Stevens of the Senate Labor and 
Commerce Committee relating to the credit scoring legislation pending before that Committee 
last year. I am also enclosing herewith a copy of a work draft we reached agreement on last 
year with the sponsor of Senate Bill 320. Finally, I am enclosing herewith a copy of a 
brochure that explains State Farm’s underwriting model.

I appreciate the opportunity the Committee gave to me to testify earlier this year. I was 
asked a number of questions during that hearing about studies that might show the effect of the 
use of underwriting scores based on credit by various insurers. There are a number of studies 
that are in existence. These include a recent review of various studies by the American 
Academy of Actuaries and most recently a study done by the University of Texas. I have 
enclosed copies of both of these documents for your review, as well as the very thorough study 
done by James E. Monaghan. I am sure you are also aware of the study done by the Alaska 
Division of Insurance as well as the Washington Division of Insurance.

The study by the University of Texas was based on 175,647 separate auto policies, 
which were transferred to Choicepoint. Choicepoint then provided credit scores for this 
sample of polices. This study found “there is less than a 1 in 10,000 chance that the 
relationship observed between credit score and relative loss ratio could be due to chance 
alone.” The charts contained in this report vividly demonstrate the relationship between credit 
score and loss.



Senator Dave Donley
March 28, 2003
Page 2

L e s s m e i e r  & .  W i n t e r s
LAWYERS - LLC

You are probably also aware that the issue of credit based insurance scoring has been 
before the National Association of Insurance Commissioners. We understand the NAIC 
recently asked to American Academy of Actuaries to review the recent studies mentioned 
above.

We continue to believe this tool to be a very valuable one and urge the Committee to 
allow its use. Should there be any further information we can provide to you, please let us 
know.

Sincerely,

LESSMEIER & WINTERS

By:

MLL/caf

Rep Weyhrauch-01-MLLwpd.wpd
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To: House State Affairs Committee, 1-907-465-2273
Representative Bruce Weyhrauch

From: Philip H. Mink, President
The Insurance Center, an Alaskan Corporation

RE: Public Hearing for HB 47 and HB 5
Insurance Discrimination by Credit Scoring

Thank you for allowing an open discussion on Credit Scoring. I liave over 30 years o f 
company underwriting, wholesale and Insurance Agent ownership experience. The last 
21 years has been in Alaska, providing specialty products for the more difficult lines o f 
business. I think a thumbnail presentation of the history behind Credit Scoring is 
important.

The Venice merchants sending ships through the Mediterranean Sea to open trade with 
the Far East began the concept during the middle ages. They would ban together a fleet 
to make the venture and distribute the profit between participants, including those that 
lost ships or cargo in the venture. Participants had to provide adequate crews, sea worthy 
vessels and trained captains.

Credit Scoring was carried through out Europe during the Renaissance. The Lloyds 
coffee house was a meeting place where financial interests met with merchants and 
underwriters to finance business ventures into the new world. They spread the exposure 
of loss among several participants, insuring no one financier would suffer catastrophic 
failure.

Today, Insurance consumers benefit from Credit Scoring. Insurance consumers that have 
good credit ratings get better insurance rates. They are more financially able to respond 
to maintenance and unforeseen events.

Eliminating insurance underwriting Credit Scoring is likened to attorneys being barred 
from discovery before trial or a banker not being able to review a credit report for a loan 
consideration. Insurance rates and premiums could level out, but only towards highest 
end o f the spectrum, affecting ail consumers adversely.

Please let the American Free Enterprise system work. Further regulation will only stifle 
insurance markets in a State that is already market poor.

Thank your for your time.



House bills 5 &  47

Subject: House Bills 5 & 47
Date: Wed, 26 Mar 2003 23:31:07 -0900 

From: Ron Sexton <rksoldotna@gci.net>
To: Ginny Austerman <Ginny_Austerman@Legis.state.ak.us>

March 26, 2003

House Bills 5 A 47
Dear Fellow Alaskans:

I am opposed to any type of credit ncoring for any insurance purposes. I have been told, by an 
agent, that he only gets objections on credit scoring from people with poor credit. That is 
definitely not my case! There are legal, personal and character issues involved.

The insurance companies, for a home owners policy, don't ask if you srnoke, drink or do drugs. 
They don't ask for urine and blood samples. I was told that credit scoring is a "tool" that the 
insurance industry uses to write "better business". Well, the above questions could be "tools" for 
writing "better business" too and in the case of life insurance are used. These types of 
questions and verifications would show possible risk factors. I would do the above if asked but I 
will not give my SSN out to anyone that doesn't have a tax related need for it.

At the present time, I am required to give a lost history report. I have no problem with that. The 
insurance company can do a drivers report. They can do a personal interview and a inspection 
of my property that I want insured. If they want to check out other public sources of information 
they can go to the courthouse and check out small claims, civil and criminal records. They could 
even check the Permanent Fund records for claims against people who fail to meet their 
obligations. I think this is more then enough information for any company to do an evaluation.

Asking me to give my SSN, which is my private number for income tax purposes only, is an 
violation of my privacy and the law and in my opinion a conspiracy of the insurance industry to 
get access to information that has been collected by a third party with or without my 
knowledge. The fact that I must give my permission for them to use my number demonstrates 
that it is a private number and it should stay that way.

I urge you to pass a bill that will eliminate the need for credit scoring and thereby the need for a 
Social Security Number, for any type of insurance, whether for personal or business needs.

Sincerely,

Ron Sexton 
Owner
Trinity Enterprises dba Trinity Greenhouse 
P.O. Box 882 
Soldotna, AK 99669 
WK 907-262-9242 
HM 907-262-4177

1 of 1 3/27/2003 10:59 A1
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HB47 Important!

Subject: HB47 Im portan t!
Date: Wed, 05 Feb 2003 11:41:32 -0900 

From: Ron Sexton <rksoldotna@gci.net>
To: Representative_Bruce_Weyhrauch@legis.state.ak.us

To whom it may concern,

I need to express my concern about the insurance industry having the need to collect credit 
information, in order to price their insurance policies to potential customers. They do not ask 
for lost history reports from people who are shopping for new insurance coverage. They just 
seem interested in credit information and the red flags that information will bring up.

The discrimination that is taking place because of this policy is outrageous. I think this policy is 
two fold. First, people who have insurance will be forced to stay with coverage they have in 
order to keep insurance enforce without having to give up their personal information to shop 
around. Second, "you do allow a credit check, to find some reason to put people into a higher 
rating. If this were not so, why don’t they ask for lost history reports? If you don't have any 
insurance history, isn't that in and of itseif possible reason to increase the rate, until a track 
record is established.

In order to get a quote on coverage, they want your social security number to run the check. 
The Social Security Administration states "Prevent identity theft - protect your Social Security 
number", form #SSA-7005~SM-SI (10-2002). We have become so loose with giving this 
number out that we now face identity theft in our society in a big way.

I for one have never participated in any credit card offer. So what do you think my credit report 
would show? Some people have said to me how do you rent cars or get advanced room 
reservations. Just let me s a y " there is more than one way to skin a cat". My wife and I have 
no problem in living life without credit cards. The requirement of needing the social security 
number, for any other purpose than what it is mandated for, is use and abuse of our personal 
freedom.

I ask you this, how many times has an insurance agent been on your property to evaluate their 
risk in insuring your property? They do it sight unseen. I have lived in Alaska foi 28 y. jrs  and 
26 of those years on the same property. I have never had an insurance agent on my property. 
They now want to use our credit information to see just what risk we are to them, while they sit 
in their office and drink coffee.

I encourage the passage of this bill. I would also recommend it include business insurance for 
the same reasons. My business property has had only one insurance representative on site in 
the 27 years o f coverage. They are the current underwriters and have offer the best price and 
coverage and service over any other company we have had. They did not ask for any credit 
review!

Let us stand united on preseiving our personal identity and freedoms. It is time to say enough, 
on information gathering.

Sincerely Submitted,

Ron Sexton

2/5/2003 4:30 P M
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CONTACT: Rep. Crawford (907) 465-3438
Sen. Elton (907) 4654947 
A ctualities: (907) 465-5001

Elton, Crawford Bills Prohibit Discrimination in Insurance Rates
B ills ban use o f  cred it score to rate auto and hom e insurance.

JUNEAU -  Sen. Kim Elton (D-Juneau) and Rep. Harry Crawford (D-Anchorage) introduced bills to 
prohibit the use of credit scores in underwriting and rate setting for home and auto insurance.

The insurance industry began using credit scores in underwriting and rate-setting in Alaska in 1993. The 
industry claims there is a strong correlation between a consumer’s credit score and the likelihood that the 
consumer will file a claim, but they won’t explain why the correlation may exist. Credit scores are generated by 
third-party organizations that run a consumer’s credit history through a secret formula. The credit score and the 
method of its generation are unavailable to both consumers and insurance regulators. This leaves insurance 
regulators without the knowledge they need to fulfill their statutory obligation to protect Alaska’s consumers 
from discrimination.

“Credit scoring is bad business in Alaska,” said Elton. “Why should an Alaskan who doesn’t believe in 
buying on time, but who has a good driving record pay higher car insurance premiums? Why should a woman 
who divorces a bum but has a good c.iving record pay a lot more for car insurance? Why should a couple who 
is approved for a home mortgage not be approved for the insurance coverage necessary to purchase the house?"

“Self-employed workers, recent divorcees, and members of minority and religious groups can be denied 
insurance if a credit bureau scores them low,” said Crawford. “Discrimination in any form is objectionable, but 
when it works economic hardships on groups and individuals without explanation, we have to put a stop to it.”

Crawford also noted that many older Alaskans prefer to pay cash, saying, “Our seniors aren’t an 
insurance risk simply because they don’t choose to borrow. How can you defend a rate-setting method that says 
tney are?”

Credit scoring has been a topic of debate across the nation, and research in other jurisdictions has shown 
clear evidence that the method is discriminatory. One report, done by the Maryland division of insurance, 
showed that credit scoring resulted in low-income families paying up to twice as much for insurance premiums, 
regardless of claim history.
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The Seattle Times: Kreidler's weak case to limit ’credit scoring’ rag e  j u i i .

seattletimes.com
itijr Seattle ®mci  

Tuesday. January 29. 2002,12:00 a.m. Pacific

Permission to reprint or copy this article/photo must be obtained from The Seattle Times. Call 206-464-3113 or 
e-mail resale@seattletimes.com with your request.

Kreidler's weak case t o limit 'credit scoring'

Insurance Commissioner Mike Kr< idler proposes to restrict the use o f  0  E-mail this article 

"credit scoring" by insurance companies. He has made an interesting © Print this article

argument but has not proved his case.

It was in the early 1990s that insurance companies found a correlation between people's use o f  credit 
and their claims on auto and homeowners' policies. Progressive Insurance, a California company, 
assigned policyholders to 18 credit scores —  a formula that considers whether a person is a recent 
bankrupt, late in payments, has opened an unusual number o f  credit lines, etc. The group with the 
worst score had claims about two-and-a-half times greater than the group with the best score.

Allstate also found a strong correlation with credit and claims.

Are they saying they can predict car accidents by looking at how people manage their credit cards? 
Yes. They say it and are doing it. The question is, should it be restricted?

Commissioner Kreidler thinks no one should be denied coverage on account o f a poor credit score, 
and that it should affect rates no more than 20 percent. Why? Because he has seen a number o f  cases 
that he thought unfair. One person went bankrupt because o f a medical crisis. Another, an immigrant 
from a culture without bank cards, didn’t have credit.

Medical crises may be insured against. People who move here are presumed to learn our ways.

If car insurers were proposing for the first time to use the driving record, there would be hard-luck 
stories too: the story o f  the undeserved ticket; the story o f the accident that was the other guy's fault. 
And on the use o f age and gender, countless parents have thought, "My son is not one o f these hot-rod 
drivers. So he's 16. Should it cost that much?"

If the state were to mandate only a 20-percent extra premium for 16-year-old boys, whose premium 
would have to be raised to pay the claims? That is the problem with the 20-percent cap Kreidler 
proposes: For every nickel it saves A, it will penalize B.

Kreidler worries that a high rate will cause the poor to drop their coverage. But, according to the 
companies, prudence is not related to income. Some o f the poor benefit under the credit scoring and 
some don't.

The other tiling that disturbs Kreidler about credit scoring is that no one can say why it works. Ask the 
insurers to explain why men have more car accidents than women. They don't know. Their interest is 
in the fact. So, too, with credit. It is a fact that people with poor credit are poor risks for wrecked cars.

http://seattletimes.nwsource.com/cgi-bin/PrintStory.pl?document_id=134396739&zsection_... 2/7/2003
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The Seattle Times: Kreidler's weak case to limit 'credit scoring' r a g e  z. m  z.

If our insurance commissioner would ask the companies to ignore their discovery, he needs a stronger 
case than this.

Copyrigh t O  2QQ2 T he  S e a tt le  T im es  C om pany
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USATODAY.com - Bad credit boosts insurance costs
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Bad credit boosts insurance costs

By Thomas A. Fogarty, USA TODAY

Credit trouble doesn't just make it hard to get a loan. For many, it's 
increasing the cost of insurance.

Two dozen state legislatures are looking at curbing the growing practice 
of using a customer's credit history to predict insurance claims. Nearly 
every auto insurer in the USA has started to assign a score to a customer's 
credit history'. Practices vary, but the score is used in deciding to issue a 
policy, to renew it, or to price it. Credit scoring is becoming the norm for 
home insurers, too. The Washington legislature this month became the

• first to significantly restrict credit scoring for insurance.

Political backlash is building because of cases like that of Lanry Jackson 
and his wife, Elizabeth Alexander, of Kirkland, Wash. Last fall, their 
auto insurer raised their rates 40%. The bump followed six years of 
accident-free coverage and timely premium payments. But the insurer 
decided to factor credit scores into pricing decisions; that brought up a 
bankruptcy filing from seven years ago.

"My wife and I are careful drivers, and our credit has not been an issue 
for a number of years," says Jackson, 45, a mining engineer.

Not in dispute is the ability of credit scores to predict broadly the
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likelihood of future claims by a certain type of customer.

Credit scores work in insurance calculations, says Lamont Boyd of 
credit-scoring firm Fair Isaac, because "the vast majority of people tend 
to do things in a certain way." Thus, he says, those who manage their 
credit well also tend to leave home early enough that they don't have to 
drive recklessly to get to work on time.

Joe Annotti, spokesman for the National Association of Independent 
Insurers, says banning the use of credit scores by insurers could increase 
rates for good credit risks because insurers could no longer distinguish 
good risks from bad.
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C red it  sco r ing  p o w e r fu l  too l fo r  
p re d ic t in g  r isky  b e h a v io r

By Devery Prince
F or th e  Jo u rn a l

Centuries ago, anyone with a new idea that went against popular 
belief was shunned by society or its leaders. It didn't matter if they 
could prove their idea; the fact that it went against the beliefs of tf 
day made it detestable to those who wanted to maintain the status 
quo. A well-known example is Galileo, who was sentenced to prisor 
for writing that the earth is not the center of the universe.

Today, some members of the state legislature appear ready to 
eliminate insurance companies' ability to use credit information for 
insurance scoring simply because they don't understand it. The fac 
is numerous studies have proven that using certain information 
contained in credit reports is an accurate predictor of insurance 
losses.

Two of the largest statistical consulting companies, 
Tilinghast-Towers, Perrin and Fair, Isaac have both published studi< 
sriuwing a statistically significant correlation between credit scores 
and insurance losses. Studies such as these employ statistical 
analysis methods similar to those used by universities, scholars, 
laboratories, businesses and a host of other groups for their 
research.

If  you discredit the studies proving the accuracy of the use of credi 
scoring, then millions of other studies must be invalidated because 
they all depend on similar mathematical models to determine

i of 3

http://www.al


Alaska Journal of Commerce: Credit scori...! for oredicling risky behavior 02^24/03 http://www.alaskajoumal.com/storics/022403/vie_200302240 lẐ .shu
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relationships between factors. Opponents of the use of credit have 
yet to produce a single study that suggests that credit history is no 
a valid predictor of insurance losses.

Instead of looking at the compiled data and research on millions of 
insurance customers, the critics endlessly repeat statements that 
have no credible evidence or studies to back them up. The volume 
evidence compiled by insurance and independent research 
companies overwhelms the anecdotal reports being fed to the 
unknowing public by those opposed to credit scoring.

The bottom line is that the insurance industry wants to be able to 
use the tools that will allow customers to pay premiums that 
accurately reflect their risk of loss. Just like factors such as age, 
marital status, gender, driving record, miles driven and car type, a 
insurance score based on credit has proven to be very accurate in 
predicting the likelihood of insurance losses. If  these weren't valid 
predictors, the insurance industry wouldn’t use them.

Credit is, as proven by studies and industry data, the single most 
powerful predictor of future loss and aids the industry in fairly and 
accurately pricing insurance for consumers.

Banning the use of credit will take away the ability of insurance 
companies to identify responsible customers who should be 
rewarded with lower premiums. Instead, those responsible 
customers will have to pay higher premiums to subsidize those wh< 
are more likely to incur a loss.

Is  it fair to use unproven accusations against the use of credit simp 
because someone doesn't understand it or because it is new? The 
unfortunate victims of this campaign will be those whose good 
insurance scores show that they are less likely to incur losses, and 
yet will be forced to pay more because this accurate factor cannot 
considered.

Make no mistake: Someone will pay for the costs. The difference is 
that some legislators want one group to subsidize another group in 
the form of higher premiums, and insurance companies just want t 
reward those who are less likely to incur losses.

Devery Prince is the principal of Anchorage-based Devery Prince 
Agency, which provides insurance to individuals and businesses 
across Alaska. He can be reached at 907-2.79-9000.
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Credit scoring is a useful tool fo r insurance com pan ies; don't ban it
As an Alaska insurance agent, I am very concerned about proposed legislation 
that would ban the use of credit for setting insurance rates. Those who 
question credit's validity need only to look at the numerous studies that prove 
its accuracy in identifying people who should receive discounts because they 
will have fewer losses.

Your editorial of Jan. 26 brings up some valid points on the use of credit for 
insurance scoring, such as medical catastrophes. These issues can be 
addressed with some reasonable limitations. However, the philosophy of "I 
don't like it or understand it, so let’s ban it" ignores the irrefutable fact that it 
is accurate and helps to promote healthy competition in the insurance 
industry, something Alaska desperately needs.

Let's not allow the government to pass another law to restrict business, 
especially a law that will prevent insurance companies from identifying people 
who should be rewarded for responsible behavior. I f  any of these bills pass, 
those who will suffer will be consumers and small-business owners like me.

— Devery Prince

Anchorage

Credit scoring rew ards consum ers who will incur few er lo sse s
As an insurance agent who takes pride in providing my customers with 
outstanding service and fair rates, I was disappointed by your editorial 
(Credit scoring: either reform or abolish this insurance shortcut," Jan. 26) 
endorsing legislation banning the use of credit to set insurance rates.

The reason credit is a predictor of risk is not "magic." Numerous scientifically 
designed studies and data from the industry have proven the connection 
between a person's credit history and the number of losses they will incur. 
The way a person cares for their finances can reflect the way they maintain 
their homes, and taking financial risks can mirror risky behavior in activities 
such as driving. Why would the industry use it if it wasn't accurate?

Credit scoring will allow an insurance company to reward consumers who will 
have fewer losses with lower rates. If  we have found an accurate predictor so 
we can offer those discounts to the majority of our customers, why should it 
be taken away by the Legislature? That seems highly unfair to those people 
who are responsible and deserve good insurance rates. People with 
responsible behavior should not have to subsidize the insurance rates of 
those who are irresponsible.

-- Stan Tebow

Begich is a cand idate for change a fte r nine yea rs of stagnation
It's refreshing to see Mark Begich is running for mayor. I was afraid he'd sit 
this race out and let the two other candidateS'go to battle.

Palmer
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By RICHARD L. LOWELLEIIen Goodman 
comment
(Published: February 24, 2003)
In su rance crisis dem ands attention
As a veteran insurance broker with 26 years of experience in Alaska, I am 
alarmed by the never-before-seen insurance crisis in our state with regard to 
the large number of personai-lines companies ceasing to do business in 
Alaska. My fear is that, if this trend continues, the effects will be disastrous 
for consumers, our businesses and, ultimately, our economy. That is why it is 
imperative that we examine what the Legislature is proposing very closely 
while there is still time to make corrections.

As evidenced by three bills in the Legislature, a recent concern is the use of 
credit scoring to obtain a proper insurance rate. While all of us know of 
isolated circumstances where credit scoring may have had a negative impact 
on an individual consumer, the hard reality is that if the Legislature does not 
allow insurance companies to use some sort of credit scoring as a tool in 
conjunction with other guidelines, they will cease doing business in Alaska. 
This will reduce even further the number of insurance companies operating 
here.

The benefit to consumers of the use of credit is that those who will have 
fewer losses can be more easily identified and rewarded with discounts.
Credit is another predictive factor such as age, marital status, gender and 
type of car. Good drivers should not be made to unfairly subsidize poor 
drivers.

I believe that a compromise is needed between the insurance companies and 
the Alaska Division of Insurance. It is critical to ensure that both consumers 
and insurance companies are being protected and treated fairly. The past few 
years have been extremely difficult within the tumultuous insurance industry. 
Alaska has lost many national companies representing home and auto 
including Kemper, Fireman's Fund, AAA, United Pacific, Deerbrook,
InsurQuest, Colonial, Windsor, Atlanta Casualty, Industrial Indemnity, Alaska 
Insurance Co. and Continental. In particular, the loss of two major home and 
auto companies, Fireman's Fund and Kemper, were especially difficult for the 
market. Fortunately, many of these customers went with Safeco, a company 
that uses credit scoring in addition to its other underwriting guidelines.

Another major concern is the hastiness of this legislation at a time when a 
new director of insurance is being selected. Ideally, the new director should
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be given time to get situated into the new position and work toward a 
compromise between the insurance companies and the Legislature.

The proposed bills to ban the use of credit scoring are very shortsighted. We 
need healthy insurance competition in Alaska. Banning the use of credit 
scoring will serve only to drive more companies from our state as well as take 
away a valuable, proven tool to set rates fairly. The Legislature should 
withhold any action until the new director of insurance achieves a 
compromise that benefits everyone.

Richard L. Lowell is an independent insurance broker with Ribelin Lowell and 
Co. in Anchorage.

http://www.adn.com/opinion/story/2670836p-271165


Ancliorngc Daily News | Opinion

Subject: A nchorage Daily News | Opinion 
Date: Tue, 28 Jan 2003 08:01:46 -0900 

From : Jay Hardenbrook <Jay_Hardenbrook@legis.state.ak.us>
To: Ginny_Austemian@legis.state.ak.us

J u s t  a  l i t t l e  s o m e t h i n g  e x t r a  t o  a d d  t o  t h e  b i l l  p a c k e t  o n  HB 5 .

T h a n k s ,
J a y

h t t p : / / w w w . a d n ■c o m / o p i n i o n / s t o r y / 2 5 2 2 2 5 9 p - 2 5 7 4 9 5 6 c . h t m l

_  ruiMtntc
cflrcK  o v t  ova spECiM-si 2 Q
www.hawaiianvacations.com E2S3 tSilS-

v N e w s  
2 4 - H o u r  N e w s  
Go to....

T o d a y ' s  a d s  
S e a r c h  a d s  
P la c e  a n  a d

T r a n s p o r t a t i o n  
E m p lo y m e n t  
R e a l  E s t a t e

""V
' -A

Prirter
version

R e s t a u r a n t s  
D i r e c t o r y  

A la s k a  s t o r e s
<^/\  L - m a i i  

this s to ry

V i s i t o r s  G u id e  
W i ld  C i t y  

W i n t e r  G u id e

I d i t a r o d  
P h o t o  G a l le r i e s  
E d i t o r s '  P ic k s

Dowmoad 
story to PDA

O P I N I O N S

Life,' \. : 
Enteftammen

•?V’Tvl •;*
I * ®Obituaries ’ •

o p i n i o n
Credit scoring
ciliici ic io rm  or abolish th is insurance shortcu t
(Published: January 26, 2003)
Insurance companies love the practice of credit scoring because it’s cheap 
and easy. By some magic known only to actuarial wizards, a person's credit 
records can be converted into a number that companies find useful to 
decide whether to insure a person or how much to charge him. No need to 
spend a lot of time tracking down motor vehicle files, checking property 
records or evaluating other information that directly bears on what kind of 
risk the applicant poses.

And if there is no logical connection between a person's credit history and 
the odds she will make auto or home insurance claims? No problem. It's 
magic, but it works.

Except that it doesn't always.

Some people with good driving records get socked with big rate increases 
because of what's in their credit file. Some people with good credit but bad 
driving records get lower rates they don't deserve.

Some people have less than perfect credit records for reasons beyond their 
control. They may have suffered a medical catastrophe. A recent divorce 
may have scrambled their finances. An angry ex-spouse may be 
withholding child support payments.

And the whole exercise of credit scorina is Dramised on the assumDtior. that
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what is in a person's credit file is accurate. Many an Alaskan can testify to 
the contrary.

Credit scoring has drawn plenty of criticism, even from inside the insurance 
industry. The National Association of Professional Allstate Agents has 
condemned it on multiple grounds. The methodology is secret, with no 
oversight by state insurance commissioners. Credit scores can change 
frequently, calling their reliability into question. Noting the impact it has on 
minorities, the poor, senior citizens and others who don't use much credit, 
the group calls credit scoring "a new method of redlining."

Anchorage state Sen. John Cowdery, R-Lower Hillside, is leading the charge 
to ban credit scoring in Alaska. Hardly an advocate of big government, he 
knows first hand from his daughter's experience how credit scoring can 
punish someone with a clean driving record. He's joined by colleagues from 
both ends of the spectrum: conservative Republican Fred Dyson of Eagle 
River and Democrats Kim Elton of Juneau and Gretchen Guess and Johnny 
Ellis of Anchorage.

At minimum, some reforms are essential. Exclusive reliance on credit 
scores should be banned. Customers must have a way to make sure their 
credit records are accurate and get refunds if errors cause them to be 
overcharged for insurance. Those with little credit history should not be 
penalized for it. State insurance regulators must be able to scrutinize the 
mystery formulas so they can judge how appropriate the process is.

By the time insurance companies comply with reasonable conditions like 
these, credit scoring may no longer be such a cheap and easy way to 
decide coverage and set rates. If insurance companies aren't willing to 
mend the practice of credit scoring, though, the Legislature should end it 
altogether.
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C r e d i t  s c o r i n g  i s s u e  m a y  d r i v e  i n t o  L e g i s l a t u r e
RECORD: O pponents charge d iscrim ination while insurance companies 
call it  a va luable too l.

B y  C a t h y  B r o w n  
T h e  A s s o c i a t e d  P r e s s

(Published: January 14, 2003)

J u n e a u  — W h e n  s t a t e  S e n .  J o h n  C o w d e r y ' s  d a u g h t e r ' s  i n s u r a n c e  r a t e s  s k y r o c k e t e d  a f t e r  
s h e  g o t  a  n e w  t r u c k  l a s t  y e a r ,  h e  w a s  o u t r a g e d .

H e  s a i d  h i s  d a u g h t e r  h a d  a  c l e a n  d r i v i n g  r e c o r d  b u t  t h e  i n s u r a n c e  c o m p a n y  j a c k e d  u p  h e r  
p r e m i u m s  b e c a u s e  o f  h e r  c r e d i t  s c o r e .

A s  c h a i r m a n  o f  t h e  S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  l a s t  y e a r ,  C o w d e r y  w a s  in a 
p o s i t i o n  t o  d o  s o m e t h i n g  a b o u t  it .  H e  i n t r o d u c e d  l e g i s l a t i o n  t o  b a n  t h e  u s e  o f  c r e d i t  
s c o r i n g  in  s e t t i n g  i n s u r a n c e  r a t e s .

T h e  b in  d i d  n o t  m a k e  it  t h r o u g h  t h e  L e g i s l a t u r e  l a s t  y e a r ,  b u t  C o w d e r y ,  R - A n c h o r a g e ,  is 
i n t r o d u c i n g  t h e  m e a s u r e  a g a i n .  H e ' s  c o - s p o n s o r i n g  it w i t h  S e n .  K im  E l t o n ,  D - J u n e a u .

R e p s .  H a r r y  C r a w f o r d ,  D - A n c h o r a g e ,  a n d  M ik e  C h e n a u l t ,  R - N i k i s k i ,  a r e  i n t r o d u c i n g  s im i l a r  
b i l l s  in  t h e  H o u s e .  T h e  l e g i s l a t i v e  s e s s i o n  s t a r t s  J a n .  2 1 .

T h e  l a w m a k e r s  s a y  t h e  p r a c t i c e  u n f a i r l y  d i s c r im i n a t e s  a g a i n s t  p e o p l e  w h o  m a y  b e  g o o d  
i n s u r a n c e  r i s k s ,  d e s p i t e  n o t  h a v i n g  g r e a t  c r e d i t  s c o r e s .

T h e  i n s u r a n c e  i n d u s t r y  a r g u e s ,  h o w e v e r ,  t h a t  t h e r e  is a  s t a t i s t i c a l  c o r r e l a t i o n  b e t w e e n  
b a d  c r e d i t  s c o r e s  a n d  h i g h e r  i n s u r a n c e  r i s k s  a n d  t h a t  n o t  u s i n g  t h e  s c o r e s  w o u l d  p e n a l i z e  
p e o p l e  w h o  a r e  a  l o w e r  r i s k .

A f t e r  C o w d e r y ’ s  d a u g h t e r ' s  c a s e  p r o m p t e d  h im  t o  i n v e s t i g a t e  c r e d i t  s c o r i n g ,  C o w d e r y  
s a i d ,  h e  b e g a n  h e a r i n g  f r o m  o t h e r  p e o p l e  w h o s e  r a t e s  h a d  r i s e n  b e c a u s e  o f  t h e  p r a c t i c e .

" P e o p l e  c a m e  o u t  o f  t h e  w o o d w o r k  t a l k i n g  a b o u t  t h i s , "  C o w d e r y  s a i d .

T h e  u s e  o f  c r e d i t  s c o r i n g  h a s  b e c o m e  i n c r e a s i n g l y  c o m m o n  in t h e  i n s u r a n c e  i n d u s t r y  a n d  
a b o u t  t w o  d o z e n  s t a t e s  c o n s i d e r e d  l im i t i n g  it  l a s t  y e a r ,  E l t o n  s a i d .  W a s h i n g t o n  s t a t e  
p a s s e d  a  Ibw  r e s t r i c t i n g  t h e  p r a c t i c e .

E l t o n  s a i d  c r e d i t  s c o r i n g  c a n  u n f a i r l y  d i s c r im i n a t e  a g a i n s t  p e o p l e  w h o  m a y  h a v e  p o o r  
c r e d i t  f o r  r e a s o n s  u n r e l a t e d  t o  t h e  h o m e  t h e y  o w n  o r  t h e i r  d r i v i n g  h a b i t s .

M i n o r i t i e s ,  r u r a l  r e s i d e n t s ,  s e n i o r  c i t i z e n s ,  a n d  g r o u p s  t h a t  f o r  r e l i g i o u s  r e a s o n s  d o  n o t  
b e l i e v e  in  u s i n g  c r e d i t  a r e  e s p e c i a l l y  a t  r i s k ,  E l t o n  s a i d .

" F o r  e x a m p l e ,  in  r u r a l  A l a s k a  w h e r e  y o u  h a v e  s e a s o n a l  e m p l o y m e n t ,  y o u  o f t e n  d e a l  w i t h  
a  g r o c e r y  s t o r e  k i n d  o f  o f f  t h e  c u f f ,  a n d  y o u  g e t  c a r r i e d  u n t i l  e m p l o y m e n t  h a p p e n s  t h e  
n e x t  s e a s o n , "  E l t o n  s a i d .  A l s o  a t  r i s k  a r e  p e o p l e  o v e r w h e lm e d  b y  h i g h  m e d i c a l  b i l l s ,  h e  
s a i d .



N i c o l e  M a h r t ,  a  s p o k e s w o m a n  f o r  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  d e f e n d e d  t h e  p r a c t i c e .  
I n s u r a n c e  c o m p a n i e s  d o  s t i l l  u s e  t r a d i t i o n a l  f a c t o r s ,  s u c h  a s  d r i v i n g  h i s t o r y  a n d  a g e ,  t o  
s e t  r a t e s ,  b u t  t h e y ' v e  f o u n d  c r e d i t  h i s t o r y  is a l s o  u s e f u l .

" I t  s t a t i s t i c a l l y  i s  v e r y  e f f e c t i v e  in p r e d i c t i n g  l o s s e s , "  s h e  s a i d .  " S o  e s s e n t i a l l y  i t  h e l p s  
p e o p l e  t h a t  a r e  a  b e t t e r  r i s k  n o t  s u b s i d i z e  t h o s e  t h a t  a r e  h i g h e r  r i s k s . "

I n s u r a n c e  c o m p a n i e s  c a n  a c c o u n t  f o r  f a c t o r s  t h a t  w o u l d  u n f a i r l y  b r a n d  s o m e o n e  a  b a d  
r i s k ,  s u c h  a s  t h o s e  w h o  n e v e r  b u y  o n  c r e d i t ,  a n d  l o o k  f o r  o t h e r  i n f o r m a t i o n  in  s e t t i n g  
t h e i r  r a t e s ,  M a h r t  s a i d .

A l s o ,  t h e  p e o p l e  w h o  d e v e l o p  t h e  m o d e l s  f o r  i n s u r a n c e  c o m p a n i e s  a r e  t r y i n g  t o  f i n d  a 
w a y  t o  p u l l  m e d i c a l  b i l l s  o u t  o f  t h e  f o r m u l a  s o  a s e r i o u s  i l l n e s s  d o e s  n o t  u n f a i r l y  p u s h  u p  
a u t o  a n d  h o m e o w n e r s  i n s u r a n c e  r a t e s ,  M a h r t  s a i d .

D i f f e r e n t  i n s u r a n c e  c o m p a n i e s  g i v e  m o r e  w e i g h t  t o  s o m e  c r e d i t  f a c t o r s  t h a n  o t h e r s ,  s o  
c o n s u m e r s  c a n  s h o p  a r o u n d  i f  t h e y  d o  n o t  l i k e  t h e  r a t e s  t h e y  a r e  q u o t e d ,  s h e  a d d e d .

E l t o n  s a i d  w h i l e  t h e r e  m a y  b e  a  s t a t i s t i c a l  c o r r e l a t i o n  b e t w e e n  c r e d i t  r i s k  a n d  i n s u r a n c e  
c l a im s ,  in  p r a c t i c e  u s i n g  c r e d i t  s c o r e s  c a n  l e a d  t o  b i z a r r e  o u t c o m e s .

A n  i n s u r a n c e  a g e n t  r e l a y e d  a n  a n e c d o t e  a b o u t  a  p e r s o n  c o n v i c t e d  o f  D W I  p a y i n g  l e s s  f o r  
i n s u r a n c e  t h a n  a  p e r s o n  w i t h  a  b a d  c r e d i t  s c o r e ,  t h o u g h  b o t h  d r o v e  i d e n t i c a l  v e h i c l e s ,  
E l t o n  s a i d .

E l t o n  s a i d  h e  b e l i e v e s  t h e  l e g i s l a t i o n  h a s  a  g o o d  c h a n c e  o f  p a s s i n g  t h i s  y e a r  b e c a u s e  
s u p p o r t e r s  b e g a n  e d u c a t i n g  t h e i r  c o l l e a g u e s  a b o u t  it l a s t  y e a r .
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The STATE AFFAIRS Committee considered: 

HOUSE BILL NO. 52

(7)
FURTHER REFERRALS: Judiciary

HB 52

SEX CRIME AND PORNOGRAPHY FORFEITURES

"An Act relating to the forfeiture of property used to possess or distribute child pornography, to commit 
indecent viewing or photography, to commit a sex offense, or to solicit the commission of, attempt to commit, or 
conspire to commit possession or distribution of child pornography, indecent viewing or photography, or a 
sexual offense."
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A l a s k a  S t a t e  L e g i s l a t u r e

Session:
State Capitol 
Juneau, AK 99801 
Phone: (907) 465-2995 
Fax: (907) 465-6592

Representative Lesil McGuire
C h a ir , Ju d ic ia ry  C om m itte e

Interim.
716 W 4'h Avenue, Suite 300 
Anchorage, AK 99501-2133 

Phone: (907) 269-0250 
Fax: (907) 269-0249

House Bill 52
“An Act relating to the forfeiture o f  property used to possess or 

distribute child  pornography”

Sponsor S tatem ent and Sectional A nalysis

While providing inslant access to useful and valuable information for business and academic 
research, the expansion of the Internet and corresponding development of computer technology 
have also created an environment in which new types of criminal enterprise are flourishing. 
Perhaps the most pernicious and predatory arc the ever-increasing crimes against children.

It is becoming far more common for pedophiles to seek new victims through on-line chatrooms 
and email and for child pornography profiteers to use these technologies as a means to distribute 
their materials. IIB 52 will provide the state courts and law enforcement agencies another tool to 
combat these sexual predators by giving the courts additional punitive sentencing options and, in 
turn, awarding forfeited computer technology back to law enforcement agencies for ongoing 
monitoring operations.

HB 52 will make it possible for law enforcement to stay on top of this rapidly changing industry 
without spending more government dollars. Advances in technology seem to happen on an 
almost daily basis, and new technology can frequently outperform previous models. This creates 
greater restrictions for police detection and monitoring operations thus leaving them at a 
disadvantage. In order for law enforcement to effectively combat computer crime, they must 
have access to the necessary hardware.

There are forfeiture laws in place across the country and at the federal leveL Several other states 
already have similar laws on the books relating to the forfeiture of computers used in sex crimes. 
The use of computers in the commission of sex crimes is a national problem, and Alaska can 
look toward other states’ laws in this area to draw realistic conclusions about the likely impact 
here in our own state.

HB 52 will amend AS 11.41 and AS 11.61, respectively, by adding the necessary statutory 
language for the forfeiture of hardware used either in a sexual offense or in indecent viewing or 
photography or child pornography.



A l a s k a  S t a t e  L e g i s l a t u r e

Session:
State Capitol 
Juneau, AK 99801 
Phone: (907 ) 465 -2995  
Fax: (907 ) 465-6592

Interim.
716  W 4 m Avenue, Suite 300 
Anchorage, AK 99501 -2133  

Phone: (907 ) 269-0250 
Fax: (907 ) 269-0249

Representative Lesil McGuire
C ha ir , Ju d ic ia ry  C om m itte e

H B  52  -  S ec tio n a l A n a ly s is

Section 1. Provides legislative intent that in cases where the owner of the forfeited property is 
innocent of the crime, their property is returned to them following existing procedure and as the 
courts deem reasonable.

Section 2. Adds a new section that authorizes forfeiture of property, specifically electronic 
equipment as defined in the section, used to aid in the commission ofa sexual offense under AS
11.41.410 -  11.41.470 including inchoate forms of those sexual offenses.

Section 3. Adds a new section that authorizes forfeiture ofproperty, specifically electronic 
equipment as defined in the section, used to aid in the commission of indecent photography or 
child pornography under AS 11.61.123 -  11.61.127 including inchoate forms of those offenses.



FISCAL NOTE

2 0 0 3  LEGISLATIVE SESSION Bill V e rs ion : H B 5 2
( )  Pub l ish  D a te :  ___________________

R e v i s i o n  D a t e / T im e  (N o t e  i f  c o r r e c t i o n ) : __________________________Dept . A ffected :______________Administration
Title An Act re la ted  to for fe itu re o f  p roperty_______________B R U  Lega l and  A dvocacy  Se rv ic e s
__________________ u sed  in s e x u a l  o f fe n s e ________________________________C om pon en t  Pub l ic  D e fe n d e r  Agency
S p o n s o r  R e p .  McGuire_________________________________________  __________________________________
R eq u e s t e r  (H ) STA________________________________________________C om p on en t  No. 1631

STATE OF ALASKA Fiscal Note Number:

E x p e n d i t u r e s / R e v e n u e s ___________________________________________ ( T h o u s a n d s  o f  D o l l a r s )
Note : Am oun ts  d o  not inc lude inflation un le s s  othe rw ise  no ted  below.
O P E R A T IN G  E X P E N D IT U R E S FY  2 0 0 4 FY  2 0 0 5 F Y  2 0 0 6 F Y  2 0 0 7 FY  2 0 0 8 F Y  2 0 0 9
P e r s o n a l  Se rv ic e s  
Trave l 
Con t rac tua l 
Supp l ie s  
Equ ipment 
Land  & S t ruc tu res  
G ran ts  ’« C la im s 
M isce l lan eou s

TO T A L  O P E R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P IT A L  E X P E N D IT U R E S ______________

C H A N G E  IN R E V E N U E S  ( ) [
F U N D  S O U R C E ___________________________    (T h ou s an d s  o f  D o l l a rs )
1 0 0 2  F ed e ra l  R ece ip ts
1 0 0 3  G F  Match
1 0 0 4  G F
1 0 0 5  G F /P r o g r am  Rece ip ts  
1 0 3 7  GF /Menta l Health
O th e r  (Specify Type--Do not abbreviate)

TO TA L 0 .0 0 .0 0 . 0 0 .0 0 .0 0 .0

E s t im a te  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 0 3 )  c o s t :  0 . 0
M a rk  th i s  b o x  (X )  i f  fu n d in g  f o r  t h i s  b i l l is  in c lu d e d  in the  G o v e r n o r ’ s  F Y  2 0 0 4  b u d g e t  p r o p o s a l :  
P O S IT IO N S
Full -t ime
Part-t ime
T em po ra ry

A N A L Y S IS :  (Attach a separate page if necessary)
T h i s  bill w o u ld  h a v e  s o m e  e f f e c t  o n  A g e n c y  o p e r a t i o n s ,  s im p ly  b e c a u s e  if t h e  s l a t e  r e q u e s t s  f o r f e i tu re ,  it 
wil l m a k e  t h e  s e n t e n c i n g  m o r e  c o m p l i c a t e d  in s o m e  c a s e s .  H o w e v e r  w e  d o  n o t  a n t i c ip a t e  m u c h  o f  a n  
im p a c t .

P re p a re d  by: L inda K. W i ls on ,  D epu ty  D irecto r____________________________________  P h o n e  ( 9 0 7 ) - 3 3 4 - 4 4 1 6
Division Pub l ic  D e fe n d e r  Agency______________________________________________ D a te /T ime 2 /1 1 / 0 3  7 : 0 7  AM
Approved by: Mike Miller, Commissioner__________________________________ Date 2/11/2003______
Agency Department of Administration_________________
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FISCAL NOTE

2003 L E G IS L A T IV E  SESSIO N  Bill Version; HB 52
( )  Pub l ish  D a te :  _______________

R e v i s i o n  D a t e /T im e  (N o t e  if c o r r e c t i o n ) :  N /A___________________ Dept . A ffec ted ; Pub l ic  S a fe ty
Title An act re lating to the for fe itu re o f  p roperty  used  B R U  A S T  De tachm en t__________
__________________ to p o s s e s s  o r  distr ibute chi ld p o rnog raphy . . . .  C om p on en t  A ST  De tachmen t___________
S p o n s o r  R ep re se n ta t iv e  McGuire_____________________________  ______________________________
R e q u e s t e r  H o u s e  S ta te  Affa irs___________________________________C om p on en t  No. 2 3 2 5

S T A T E  O F  A L A S K A  Fiscal Note Number: ____________

Expenditures/Revenues________________________________ (Thousands of Dollars)
Note : Am oun ts  d o  not inc lude inf lation un le s s  o the rw ise  noted be low .
O P E R A T IN G  E X P E N D IT U R E S F Y  2 0 0 4 FY  2 0 0 5 F Y  2 0 0 6 F Y  2 0 0 7 F Y  2 0 0 8 FY  2 0 0 9
P e r s o n a l  S e rv ic e s  
T rave l 
C on t rac tua l  
Su p p l ie s  
Equ ipm en t  
L an d  & St ruc tu res  
G ra n ts  & C la im s  
M is c e l la n eou s

T O T A L  O P E R A T IN G 0 .0 0 . 0 0 . 0 0 .0 0 . 0 0 . 0

C A P IT A L  E X P E N D IT U R E S ______________[

C H A N G E  IN R E V E N U E S " ( ) |
F U N D  S O U R C E __________________________________________________________ (T h o u s a n d s  o f  D o l l a rs )
1 0 0 2  F e d e ra l  R ece ip ts
1 0 0 3  G F  Match
1 0 0 4  G F
1 0 0 5  G F /P r o g r am  R ece ip ts  
1 0 3 7  GF /M en ta l Hea lth
O th e r  (Specify Type--Do not abbreviate)

T O T A L 0 .0 0 . 0 0 . 0 0 .0 0 . 0 0 .0

E s t im a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 0 3 )  c o s t :  0 .0
M a rk  t h i s  b o x  (X )  i f  f u n d in g  f o r  t h i s  b i l l  is  i n c lu d e d  in th e  G o v e r n o r ' s  F Y  2 0 0 4  b u d g e t  p r o p o s a l :  
P O S IT IO N S
Full -t ime
Par t - t ime
T em p o ra r y

A N A L Y S IS :  (Attach a separate paqe if necessary)
No fiscal impact to the department.

P re p a re d  by: L ieu tenan t Matthew Leveque_________________________________________ P h o n e  9 0 7  2 6 9 - 0 3 9 0
Div is ion A la sk a  S ta te  T ro op e r s ________________________________________________ Date /T ime 2 / 1 1 / 0 3  8 : 0 9  AM
Approved by: William Tandeske, Commissioner___________________________  Date 2/11/2003
Agency Department of Public Safety________________________________
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George P. Wuerch, Mayor

M u n i c i p a l i t y  o f  A n c h o r a g e

A nchorage P o lice  D ep a rtm en t 
W a lt  M o n e g a n , C h i e f

February 6 ,2003

Anchorage

All-America City

2002

Representative Lesil McGuire, Chair 
House Judiciary Committee 
716 W. 4^ Avenue, Suite 300 
Anchorage, AK 99501-2133

Dear Representative McGuire:

This letter is written in support o f  HB 52, A n  A c t  r e la t in g  to  th e  fo r f e i t u r e  o f  
p r o p e r ty  u s e d  to  p o s s e s s  o r  d is tr ib u te  c h i ld  p o r n o g r a p h y , to  c o m m it  
in d e c e n t  v ie w in g  o r  p h o to g r a p h y , to  c o m m it  a  s e x  o ffe n se , o r  to  s o l ic i t  th e  
c o m m is s io n  o f, a t te m p t  to  c o m m it, o r  c o n s p ir e  to  c o m m it  p o s s e s s io n  o r  
d is tr ib u t io n  o f  c h i ld  p o r n o g r a p h y , in d e c e n t  v ie w in g  o r  p h o to g r a p h y ,  o r  a  
s e x u a l  o ffe n se .

Law enforcement agencies are often required to return equipment used in 
these crimes to the perpetrator or to another person whom the perpetrator has 
designated. Many o f  these items have been specially designed or adapted 
for no other purpose than to commit specific criminal acts. This equipment 
is generally costly and sometimes hard to obtain.

We feel it is necessary and appropriate to deprive those convicted o f  sexual 
crimes o f the means to commit them again or allow others to use them for 
the same purpose. We therefore offer our support for House Bill 52. Thank 
you for bringing this legislation forward.

Sincerely,

William M iller 
Deputy C hief

4501 S. Bf&gaw SL • Anchorage, Alaska 99507-1599 • Telephone: (907) 786-8500 • Fax: (907) 786-8638
www.nuuil.org

http://www.nuuil.org


Subject: HB 52
Date: Fri, 07 Feb 2003 17:35:27 -0500 

From: Polarcop@netscape.net (Alaska FORCES Task Force)
To: heath_hilyard@legis.state.ak.us

H e a th ,
S o r r y  a b o u t t h e  d e l a y  b u t  I  h a v e  b e e n  swam ped a n d  am p r e t t y  m uch a lo n e  u s in g  o ld  
e q u ip m e n t t r y i n g  t o  k e e p  up  w i t h  t h e  f a s t e s t  c h a n g in g  la n d s c a p e  s e e n  b y  m an. I  w i l l  
b a s i c a l l y  r e f e r  t o  t h e  com m ents m ade i n  my p r e v io u s  l e t t e r s  a n d  f o l l o w  t h i s  th e m e :

I  r u n  a  t a s k  f o r c e  r e p r e s e n t i n g  th e  d i g i t a l  e v id e n c e  r e c o v e r y  a n d  c o m p u te r  c r im e  
i n t e r e s t s  o f  la w  e n fo r m e n t  a g e n c ie s  th r o u g h o u t  th e  i n t e r i o r .  D i g i t a l  e v id e n c e  i n  
c a s e s  o f  s e x u a l  c r im e s  h a s  p r o v e n  t o  b e  e x t r e m e ly  v a l u a b l e  i n  o b t a i n i n g  c o n v i c t i o n s .  
T h e  s e n t e n c in g  o f  c o n v ic t e d  s e x  o f f e n d e r s  s h o u ld  in c l u d e  t h e  lo s s  o f  th e  in s t r u m e n t s  
o f  t h e  c r im e .  To  r e t u r n  a  c o m p u te r  t o  a  s e x  o f f e n d e r  who u s e d  i t  t o  s t a l k ,  h a r a s s ,  
t h r e a t e n  a n d  a s s a u l t  a  p e r s o n  i s  n o t  o n ly  m o r a l l y  r e p r e h e n s ib le  b u t  i s  ta n ta m o u n t  to  
e n c o u r a g in g  i t  t o  h a p p e n  a g a in .  We f o r f e i t  c a r s  u s e d  b y  d ru n k e n  d r i v e r s ,  w epaons and  
a lm o s t  e v e r y  o t h e r  i n s t r u m e n t a l i t y  b u t  c o m p u te rs  a n d  d i g i t a l  d e v ic e s  h a v e  b een  
r e t u r n e d  f o r  unknow n r e a s o n s .

T h e  v i c t i m s  m es s a g e  s h o u ld  b e  t h a t  t h e  s t a t e  w i l l  do e v e r y t h i n g  i n  i t ' s  p o w e r  t o  
p r e v e n t  i t  f r o m  h a p p e n in g  a g a in .  T h e  p u b l i c  m essage s h o u ld  b e  t h a t  i f  y o u  c h o o s e  to  
b e  a  s e x  o f f e n d e r ,  we c h o o s e  t o  p u n is h  y o u  b y  t a k i n g  a n y t h in g  y o u  u s e  t o  b e  o n e . T h e  
o f f e n d e r  m es s a g e  w i l l  b e  t h a t  y o u  w i l l  h a v e  t o  go o u t  a n d  b u y  a n o t h e r  c a m e ra ,  
c o m p u te r  o r  o t h e r  d e v ic e  t o  o f f e n d  a g a in .  I t  w o n 't  g e t  c h e a p e r .

T h e  f o r f e i t e d  e q u ip m e n t c a n  b e  u s e d  b y  i n v e s t i g a t o r s  t o  f u r t h e r  p r o c e s s  d i g i t a l  
e v id e n c e ,  c o n d u c t  i n v e s t i g a t i o n s  o r  a i d  i n  la w  e n fo r c e m e n t  e f f o r t s  in  some w a y . Even  
i f  t h e y  a r e  d o n a te d  t o  c h a r i t y ,  t h e y  w i l l  n o t  b e  u s e d  b y  t h e  o f f e n d e r  a g a in .

I t  i s  f o r  t h e  c h i l d r e n ,  v i c t i m s  o f  a n y  g e n d e r ,  and  th e  g oo d  p e o p le  o f  t h e  s t a t e .

S i n c e r e l y ,

A la s k a  FORCES T a s k  F o r c e  
M a rc  P o e s c h e l ,  C o o r d in a t o r  
h t t p : / / w w w . a k f o r c e s . u a f ■e d u /

T h e  NEW N e ts c a p e  7 . 0  b ro w s e r  i s  now a v a i l a b l e .  U p g ra d e  now ! 
h t t p : / / c h a n n e l s .n e t s c a p e .c o m /n s /b r o w s e r s /d o v /n lo a d . js p

G e t y o u r  own FREE, p e r s o n a l  N e ts c a p e  M a i l  a c c o u n t  to d a y  a t  
h t t p : / / w e b m a i l . n e t s c a p e . c o m /

mailto:Polarcop@netscape.net
mailto:heath_hilyard@legis.state.ak.us
http://www.akforces.uaf%e2%96%a0edu/
http://channels.netscape.com/ns/browsers/dov/nload.jsp
http://webmail.netscape.com/
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Subject: [Fwd: Regarding House Bill 52]
Date: Mon, 10 Feb 2003 10:25:48 -0900

Jrom: Representative Lesil McGuire <Representative_Lesil_McGuire@legis.state.ak.us> 
Organization: Alaska State Legislature

To: Heath Hilyard <Heath_Hilyard@legis.state.ak.us>

Subject: Regarding House Bill 52 
Date: Sun, 2 Feb 2003 18:14:07 -0900 

From: "Ben Granade" <bgranade@customcpu.com>
To: <Representative_Bruce_Weyhrauch @legis.state.ak.us>, 

<Representative_Lesil_McGuire@legis.state.ak.us> 
CC: <Representative_Pete_Kott@legis.state.ak.us>

F e b r u a r y  2 ,  2 0 0 3  

H o n . B r u c e  W e y h r a u c h
C h a i r m a n ,  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  

H o n .  L e s i l  M c G u i r e
C h a i r w o m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

r e g a r d i n g :  H o u s e  B i l l  5 2

D e a r  C h a i r m a n  W e y h r a u c h  a n d  C h a i r w o m a n  M c G u i r e :

T h e  N a t u r i s t  A c t i o n  C o m m i t t e e  (NAC ) i s  t h e  p o l i t i c a l  a rm  o f  T h e  N a t u r i s t  
S o c i e t y  ( T N S ) ,  a  m e m b e r s h i p  o r g a n i z a t i o n  t h a t  r e p r e s e n t s  t h e  i n t e r e s t s  o f  
m a n y  t h o u s a n d s  o f  n a t u r i s t s  a c r o s s  N o r t h  A m e r i c a ,  i n c l u d i n g  m a n y  i n  t h e  
s t a t e  o f  A l a s k a .  T h e  N a t u r i s t  A c t i o n  C o m m i t t e e  i s  s t r o n g l y  o p p o s e d  t o  H o u s e  
B i l l  5 2 ,  w h i c h  w i l l  b e  c o n s i d e r e d  b y  t h e  J u d i c i a r y  C o m m i t t e e  a n d  t h e  H o u s e  
S t a t e  A f f a i r s  C o m m i t t e e  o f  t h e  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s .

N a t u r i s t s  a r e  s k i n n y  d i p p e r s  a n d  n u d e  ‘, u n b a t h e r s  w ho  b e l i e v e  t h e r e  i s  
n o t h i n g  s h a m e f u l  a b o u t  t h e  u n c l o t h e d  h u m an  b o d y .  N a t u r i s m  i s  a  n o n - s e x u a l  
f a m i l y  o r i e n t e d  a c t i v i t y  t h a t  i n c l u d e s  c h i l d r e n  a n d  a d u l t s .  I t  i s  a  f o r m a l  
n am e  f o r  a n  a c t i v i t y  t h a t  h a s  b e e n  a n  i n f o r m a l  t r a d i t i o n  i n  A l a s k a  a n d  
e l s e w h e r e  f o r  y e a r s  a n d  y e a r s .

H o u s e  B i l l  5 2  r e p r e s e n t s  i t s e l f  a s  a d d r e s s i n g  s e x  c r i m i n a l s .  H o w e v e r ,  i n  i t s  
p r e s e n t  f o r m  i t  w o u l d  c l e a r l y  p u n i s h  s k i n n y  d i p p e r s  a s  w e l l ,  a l l o w i n g  t h e  
f o r f e i t u r e  o f  " p r o p e r t y  u s e d  t o  a i d ' 1 t h e  c o m m i s s i o n  o f  t h e  n o n - s e x u a l  
a c t i v i t y  o f  s k i n n y  d i p p i n g  a n d  o t h e r  i n s t a n c e s  o f  m e r e  n u d i t y  t h a t  a r e  
a b s e n t  s e x u a l  c o n t e x t .  T h e  N a t u r i s t  A c t i o n  C o m m i t t e e ,  o n  b e h a l f  o f  t h e  
m e m b e r s h i p  o f  T N S ,  s t r o n g l y  o p p o s e s  H o u s e  B i l l  5 2  i n  i t s  p r e s e n t  f o r m  o n  t h e  
s i m p l e  g r o u n d s  t h a t  b y  a d d i n g  t h e  f o r f e i t u r e  o f  p r o p e r t y  a s  a  p u n i s h m e n t  f o r  
s k i n n y  d i p p i n g ,  t h e  p u n i s h m e n t  n o  l o n g e r  f i t s  t h e  c r i m e .

P l e a s e  c o n s i d e r  t h e  f o l l o w i n g  t a b l e ,  w h i c h  s u m m a r i z e s  t h e  s e c t i o n s  a d d r e s s e d  
b y  HR 5 2  i n  C h a p t e r  1 1 . 4 1  o f  t h e  A l a s k a  S t a t u t e s :

1 1 . 4 1 . 4 1 0 S e x u a l a s s a u l t i n t h e f i r s t  d e g r e e f e l o n y ,
u n c l a s s i f i e d
1 1 . 4 1 . 4 2 0 S e x u a l a s s a u l t i n t h e s e c o n d  d e g r e e f e l o n y ,
c l a s s  B
1 1 . 4 1 . 4 2 5 S e x u a l a s s a u l t i n t h e t h i r d  d e g r e e f e l o n y ,
c l a s s  C
1 1 . 4 1 . 4 2 7 S e x u a l a s s a u l t i n t h e f o u r t h  d e g r e e m i s d e m e a n o r ,

mailto:Representative_Lesil_McGuire@legis.state.ak.us
mailto:Heath_Hilyard@legis.state.ak.us
mailto:bgranade@customcpu.com
mailto:Representative_Lesil_McGuire@legis.state.ak.us
mailto:Representative_Pete_Kott@legis.state.ak.us
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c la s s  A
1 1 .4 1 . 4 3 4  S e x u a l a b u s e  o f  a  m in o r ,  f i r s t  d e g r e e  f e l o n y ,  u n c l a s s i f i e d
1 1 .4 1 . 4 3 6  S e x u a l  a b u s e  o f  a  m in o r ,  s e c o n d  d e g r e e  f e l o n y ,  c la s s  B
1 1 .4 1 . 4 3 8  S e x u a l a b u s e  o f  a  m in o r ,  t h i r d  d e g r e e  f e l o n y ,  c la s s  C
1 1 .4 1 . 4 4 0  S e x u a l a b u s e  o f  a  m in o r ,  f o u r t h  d e g r e e  m is d e m e a n o r , c la s s  A
1 1 .4 1 . 4 4 5  I n c e s t
f e l o n y ,  c la s s  C
1 1 .4 1 . 4 5 5  U n la w f u l  e x p l o i t a t i o n  o f  a m in o r
f e l o n y ,  c la s s  B
1 1 .4 1 . 4 5 8  In d e c e n t  e x p o s u r e ,  f i r s t  d e g r e e
f e l o n y ,  c la s s  C
1 1 .4 1 . 4 6 0  In d e c e n t  e x p o s u r e ,  s e c o n d  d e g r e e  m is d e m e a n o r ,
c la s s  B *
*  c la s s  A o n ly  i f  i n  t h e  p r e s e n c e  o f  a  p e rs o n  u n d e r  16  y e a r s  o f  a g e

O f t h e  d o z e n  s e c t io n s  o f  C h a p te r  1 1 .4 1  i d e n t i f i e d  b y  HB 52 a s  c a n d id a t e s  f o r  
f o r f e i t u r e s ,  o n ly  1 1 . 4 1 . 4 6 0  d o e s  n o t  d e s c r ib e  a c t i v i t y  w i t h  s e x u a l  c o n t e n t .
I n  a  l i s t  d o m in a te d  b y  f e l o n i e s ,  t h e  b a s e  o f f e n s e  o f  s e c t i o n  11  .4 1 . 4 6 0  i s  a 
c la s s  B m is d e m e a n o r , d e s c r ib e d  b y  t h e  te r m  " r e c k l e s s " ,  b u t  n o t  b y  t h e  te r m  
" s e x u a l ."

T o s s in g  s k in n y  d ip p in g ,  n u d e  s u n b a th in g  an d  o t h e r  n o n - s e x u a l  n u d i t y  i n t o  th e  
m ix  w i t h  t h e  g e n u in e  s e x u a l  o f f e n s e s  f o r  w h ic h  p r o p e r t y  f o r f e i t u r e  w o u ld  b e  
a l lo w e d  w o u ld  s u r e l y  m ake v e r y  b a d  la w  f o r  th e  S t a t e  o f  A la s k a .  I f  HB 52  
w e re  t o  b e  p a s s e d  i n t o  la w ,  n a t u r i s t s  w o u ld  h a v e  no  c h o ic e  o t h e r  th a n  t o  
c h a l le n g e  i t  i n  c o u r t .  We a s k  y o u  t o  r e p o r t  HB 52 u n f a v o r a b l y  f r o m  th e  
c o m m it te e .

As an  a l t e r n a t i v e ,  we s u g g e s t  t h a t  th e  b i l l  b e  am ended t o  e x c lu d e  s e c t i o n  
1 1 .4 1 . 4 6 0 ,  In d e c e n t  e x p o s u r e  i n  t h e  s e c o n d  d e g r e e .  Such a r e v i s i o n  c o u ld  be  
a c c o m p lis h e d  b y  a s im p le  c o m m it te e  am endm ent a f f e c t i n g  o n ly  tw o  l i n e s  o f  th e  
b i l l ,  a s  f o l l o w s :

07 *  S e c t io n  1 ,  AS 1 1 .4 1  i s  am ended b y  a d d in g  a  new  s e c t i o n  t o  r e a d :
08 S e c . 1 1 . 4 1 . 4 6 8 .  F o r f e i t u r e  o f  p r o p e r t y  u s e d  i n  s e x u a l  o f f e n s e .  
P r o p e r t y
09 u s e d  t o  a i d  a v i o l a t i o n  o f  AS 1 1 .4 1 . 4 1 0  -  1 1 .4 1 . 4 7 0  1 1 . 4 1 . 4 5 8  o r  t o  
a i d  t h e  s o l i c i t a t i o n  o f ,
10 a t t e m p t  t o  c o m m it, o r  c o n s p i r a c y  t o  co m m it a v i o l a t i o n  o f  AS 
1 1 .4 1 . 4 1 0  -  1 1 .4 1 . 4 7 0  1 1 .4 1 . 4 5 8
11 may b e  f o r f e i t e d  t o  t h e  s t a t e  u pon  t h e  c o n v i c t i o n  o f  t h e  o f f e n d e r .

T h e  e f f e c t  o f  s u c h  an  am endm ent w o u ld  b e  t o  p la c e  th e  e m p h a s is  o f  HB 52 
w h e re  i t  was o r i g i n a l l y  in t e n d e d  t o  b e , w h i le  a v o id in g  a d i s p r o p o r t i o n a t e  
p e n a l t y  on  a c l e a r l y  n o n - s e x u a l  a c t i v i t y .  On b e h a l f  o f  n a t u r i s t s  th r o u g h o u t  
A la s k a  a n d  e ls e w h e r e ,  I  th a n k  y o u  i n  a d v a n c e  f o r  y o u r  t h o u g h t f u l  
c o n s i d e r a t i o n .

R e s p e c t f u l l y ,

B en T  G ra n a d e
A re a  R e p r e s e n t a t iv e ,  A la s k a  
N a t u r i s t  A c t io n  C o m m itte e  
1 8 3 3 5  M c C ra ry  R d.
E a g le  R i v e r ,  AK 9 9 5 7 7  
(9 0 7 )  6 9 6 -5 8 3 1
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FO R FEITU R E IS REASONABLE, AND IT  W O RK S

Stefan D. Cas sella*

Asset forfeiture has become one of the most powerful and important tools that federal law enforcement 
can employ against all manner of criminals and criminal organizations -  from drug dealers to terrorists 
to white collar criminals who prey on the vulnerable for financial gam. Derived from the ancient 
practice of forfeiting vessels and contraband in Customs and Admiralty cases, forfeiture statutes are now 
found throughout the federal criminal code.

Why do forfeiture?

Federal law enforcement agencies use the forfeiture laws for a variety of reasons, both time-honored and 
new. Like the statutes the First Congress enacted in 1789, the modem laws allow the government to 
seize contraband -  property that is simply unlawful to possess, like illegal drugs, unregistered machine 
guns, pornographic materials, smuggled goods and counterfeit money.

Forfeiture is also used to abate nuisances and to take the instrumentalities of crime out of circulation.
For example, if  drug dealers are using a "crack house" to sell drugs to children as they pass by on the 
way to school, the building is a danger to the health and safety of the neighborhood. Under the forfeiture 
laws, we can shut it down. If a boat or truck is being used to smuggle illegal aliens across the border, we 
can forfeit the vessel or veiucle to prevent its use time and again for the same purpose. The same is true 
for an airplane used to fly cocaine from Peru into Southern California, or a printing press used to mint 
phony $100 bills.

The government also uses forfeiture to take the profit out of crime, and to return property to victims. No 
one has the right to retain the money gained from bribery, extortion, illegal gambling, or drug dealing. 
With the forfeiture laws, we can separate the criminal from his profits -  and any property traceable to it 
— thus removing the incentive others may have to commit similar crimes tomorrow. And if the crime is 
one that has victims — like carjacking or fraud -  we can use the forfeiture laws to recover the property 
and restore it to the owners far more effectively than the restitution stamtes permit.

Finally, forfeiture undeniably provides both a deierrent against crime and as a measure of punishment 
for the criminal. Many criminals fear the loss of their vacation homes, fancy cars, businesses and bloated 
bank accounts far more than the prospect of a jail sentence. In fact, in many cases, prosecution and 
incarceration are not needed to achieve the ends of justice. Not every criminal act must be answered 
with the slam of the jail cell door. Sometimes, return of the property to the victim and forfeiture of the 
means by which the crime was committed will sulrlce to ensure that the community is compensated and 
protected and the criminal is punished.

The parade of horribles

The expansion of forfeiture into all of these areas has, of course, been controversial. When laws that 
were designed to seize pirate ships from privateers are applied, over the course of a decade, to the 
seizure of homes, cars, businesses and bank accounts, there are a lot of issues to sort out. How do we 
protect innocent property owners? What procedures afford due process? When does forfeiture go too far, 
in violation of the Excessive Fines Clause of the Eighth Amendment? The ten forfeiture cases that die 
Supreme Court has had on its docket in the past five terms are part of this sorting out process. There are 
certain to be more; and Congress will need to pass legislation to fill in many of the loopholes.
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An informed debate on these issues is welcome. The debate is not informed, however, if it is muddled 
by the misconceptions and plain old-fashioned misstatements that seem to pop up in every article critical 
of asset forfeiture. Roger Pilon’s article, containing the usual parade of horribles, is a good example.

Once again we arc told that forfeiture is based on an absurd legal "fiction" that the property is guilty of 
the crime, which implies that property can be forfeited without proof that a crime was committed by a 
real live person. We’re told that the government can seize property "almost at will," i.e. without due 
process, and that innocent people find the process so unfair that they walk away from their property 
without filing claims. And webe told that even when they do file claims, innocent owners just don’t have 
any rights. Let’s see if we cant inject a little truth and understanding into the debate on these points.

The legal ’’Fiction”
There are three types of forfeiture under federal law: administrative forfeiture, civil judicial forfeiture, 
and criminal forfeiture. An administrative forfeiture is essentially a default proceeding. It occurs when 
property is seized and no one files a claim contesting the forfeiture. By definition, all administrative 
forfeitures are uncontested. Between 80 (eighty) and 85 (eighty-five) percent of all forfeitures handled 
by the Department of Justice fall into this category.

If someone does file a claim to the property, the government has a choice (assuming Congress has 
provided both options by statute). It can file a civil complaint against the property in district court, thus 
commencing a civil judicial forfeiture; or it can include a forfeiture count in the indictment in a criminal 
case, which sets the stage for a criminal forfeiture. In 1995, the Justice Department began aggressively 
training criminal prosecutors in the use of the forfeiture laws, so that now more than half of all contested 
forfeitures are criminal forfeitures.

Just because a forfeiture is handled administratively or civilly, of course, doesn’t mean that there isn't a 
related criminal case. In all forfeiture cases there must be proof that a crime was committed by someone. 
In fact, in more than eighty percent of all forfeitures, including administrative and civil forfeitures, there 
is a parallel arrest and/or criminal prosecution. There wouldn't have been such a wail and ciy about 
forfeiture constituting a violation of the Double Jeopardy Clause a few years ago if that weren’t so. 
(Between the Ninth Circuit’s decision in United States v. $405,089.23 in 1994 and the Supreme Court's 
decision putting the double jeopardy issue to rest in United States v. Ursery, thousands of federal 
prisoners filed post-conviction actions alleging that their criminal conviction and the civil forfeiture of 
their property constituted double jeopardy.)

The legal "fiction" that the property is "guilty" of the crime is simply a shorthand for the way a civil 
forfeiture case is styled: United States v. $405,089.23, United States v. 92 Buena Vista Ave., and so 
forth. In legal parlance, the property in such a case is the "defendant." But property doesn^ commit 
crimes; people do. If there isn't proof that a person committed a crime, there is no forfeiture. If  our 
normally verbose legal system styled its civil forfeiture cases to set forth the full legal theory, this would 
be obvious. The above cases, for example, might have been called United States v. $405,089.23 in 
Proceeds Earned by Charles Arlt From Selling Methamphetamine; or United States v. A Residence at 92 
Buena Vista Ave. Purchased with Drug Proceeds that Joseph Brcnna, a Drug Dealer, Gave to His 
Girlfriend.

In short, forfeiture is a way of reaching the property involved in a crime, but the focus is on the crime, 
without which there can be no forfeiture.

Why do civil forfeiture?
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If all forfeitures involve the commission of a crime, and the vast majority involve an arrest or 
prosecution, why does the government use civit forfeiture at all? It is not, as many contend, because it is 
necessarily easier. To the contrary, the easiest way to forfeit a criminal defendant̂  property in many 
cases is not to file a separate civil action, but to present the forfeiture issue to the same jury that just 
convicted the defendant in the criminal case. But sometimes, criminal forfeiture isn’t available or doesn\ 
make sense.

Take the administrative forfeiture cases for example. There is no point in including a criminal forfeiture 
count in an indictment and presenting the issue to a jury if the defendant is not going to contest the 
forfeiture. If a defendant facing criminal conviction for drug trafficking thinks it pointless to contest the 
forfeiture of the cash seized from him as drug proceeds at the time of his arrest, it is equally pointless to 
clutter the indictment with a forfeiture count when administrative forfeiture will answer.

What about the contested forfeitures that are done civilly? The reasons for this arc many. First, while 
there are over 100 civil forfeiture statutes, there arc relatively few criminal forfeiture statutes. Drug 
proceeds can be forfeited either civilly or criminally, for example, but firearms, gambling proceeds, 
vehicles used to smuggle illegal aliens, and counterfeiting paraphernalia can only be forfeited civilly.
See 28 U.S.C. §2461(a). This is a problem Congress needs to fix.

Second, criminal forfeiture requires a federal conviction for the crime giving rise to the forfeiture. If the 
defendant is dead oris a fugitive, there can be no prosecution and therefore no criminal forfeiture. If the 
defendant was prosecuted in a State case, the federal forfeiture has to be civil, because there is no federal 
prosecution fo r the criminal offense. And if the defendant is prosecuted for one crime, but the property 
was involved in a related but separate crime, the forfeiture has to be civil, because the criminal forfeiture 
is limited to the offense of conviction. For example, drug proceeds seized from a defendant at the time 
of his arrest must be forfeited civilly if the defendant is charged with possession of drugs with intent to 
distribute, because such money was necessarily the proceeds of an earlier drug deal, not the one for 
which the defendant is actually prosecuted.

Third, and perhaps most important, criminal forfeiture is limited to the property of the defendant. If the 
defendant uses someone else’s property to commit the crime, criminal forfeiture accomplishes nothing. 
Only civil forfeiture will reach the property. For example, if a drug dealer uses an airplane to smuggle 
drugs into California, the government has an interest in seizing and forfeiting the plane. But suppose the 
only person arrested and prosecuted is the pilot. If he owns the plane outright, criminal forfeiture is the 
way to go. But if the plane is owned by a corporation, or a third-party in South America, or by the pilot 
jointly with his spouse, criminal forfeiture is pointless.

The same is true if we want to forfeit a crack house. We can prosecute the tenants in the building until 
the cows come home, but we will never be able to forfeit the building criminally if the tenants don't own 
it. If the building belongs to a slumlord who allowed his property to be turned into a crack house, wc 
need civil forfeiture to shut it down.

Due Process

Whatever the reasons why civil forfeiture is essential to federal law enforcement, it goes without saying 
that the process must be fair. All property owners - whether they be criminal defendants or third parties 
- are entitled to due process of law. Mr. Pilon contends that doe process is lacking. He says that the 
government can seize property "almost at will," that officials can "seize property, real or personal, 
without notice or hearing," and that innocent parties find the system so daunting that they abandon their 
property without filing a claim. On all points, he is greatly mistaken.
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Seizures of property for forfeiture are governed by the same rules that govern seizure of property for 
evidence - the ajarch and seizure requirements of the Fourth Amendment. See United States v. Lasanta, 
978 F.2d 1300 (2d Cir. 1992). If federal agents want to seize property for forfeiture, they have to get a 
wan-ant, unless one of the recognized exceptions to the Fourth Amendment applies, like when cash is 
found in plain view in a vehicle that can be driven away, and there is probable cause to believe it’s drug 
proceeds, or when property is found during a search incident to a lawful arrest. In fact, in many 
instances, forfeiture seizures arc more limited than their evidentiary counterpans. See 18 U.S.C. §981(b) 
(2) (in money laundering cases, warrantless seizures are authorized during searches incident to arrest, 
but not in other exigent circumstances).

In real property cases, the rules are still more restrictive. In United States v. James Daniel Good 
Property, 114 S. Ct. 492 (1993), the Supreme Court held that real property may not be seized at all, even 
with a warrant based on a showing of probable cause, until the property owner has been given notice and 
an opportunity to be beard. In short, in real property cases, the Due Process Clause of the Fifth 
Amendment requires the government to give property owners more "process" than is due under the 
Fourth Amendment.

Moreover, seizing the property isn’t the end of the process; it’s only the beginning. If someone wants to 
contest a forfeiture he has a right to file a claim, thereby forcing the government to file a civil or 
criminal forfeiture action in federal court. If the case is civil, the claimant has all the rights that attend 
normal civil litigation, including the right to discovery and the right to a trial by jury. Finally, the 
forfeiture verdict must be based on a preponderance of the admissible evidence, not the probable cause 
evidence that was sufficient for the seizure.

Of course, any system can be improved. The Justice Department has proposed legislation to make the 
government carry the burden of proof in civil forfeiture cases. Wc also have suggested making it easier 
for people to file claims in forfeiture cases by extending the filing deadlines, and wc have proposed a 
remedy for those whose property is damaged in government custody. (The Justice Department’s 
legislative proposal and supporting testimony are published in the record of the Hearing on the Civil 
Asset Forfeiture Reform Act, H.R. 1916, Hou;: Committee on the Judiciary, I04th Congress, 2d Sew., 
Serial No. 94, July 22,1996.) But it is preposterous to say that property ovmers are denied due process 
under current law.

The Uncontested Forfeitures

What should we make of the fact that so many forfeitures are uncontested? The critics, of course, see 
this as evidence that innocent property owners are walking away from their property without filing a 
claim because the procedures are unfair. But the opposite is far more likely. Four out of five forfeitures 
arc uncontested because in most cases the evidence is so overwhelming that contesting the forfeiture 
would be pointless. A defendant charged with smuggling illegal aliens, for example, might see little 
advantage in contesting the forfeiture of the truck he was driving when he was arrested and the aliens 
were found. Remember, eighty percent of all forfeitures involve a parallel arrest or prosecution. Those 
are cases in which the defendant is in court anyway, has counsel, and yet most of the time docs not 
object to the forfeiture.

Certainly, there are still due process issues to be worked out. One of the most nettlesome involves the 
current flood of post-conviction pleadings being filed by federal prisoners who contend that they didn't 
contest forfeiture actions because they didn’t receive proper notice. See e.g. United States v. Clark, 84 
F.3d 378 (10th Cir. 1996). Most commonly, the prisoners complain that the government sent the notice 
to the wrong jail or to a home address when the government knew that the person was incarcerated. 
Criminals have due process rights just like everyone else, so the government must find a way to provide
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notice of forfeiture actions to persons being held in jail. But these are hardly cases that involve innocent 
claimants not filing claims because the procedures are stacked against them.

Innocent Owners

In his discussion of Bennis v. Michigan, Mr. Pilon makes a persuasive argument thai the Constitution 
does not adequately protect innocent owners in civil forfeiture cases. It is an argument, however, that 
has little relevance to federal forfeiture law.

Bennis, it must be remembered, was a State case. Michigan, apparently, does not provide statutory 
protection for innocent owners, and the Supreme Court held that no such protection is required by the 
Due Process Clause. Fair enough. But the fact that the Constitution doesn’t protect innocent owners 
doesn’t mean that the legislature cannot do so. In fact, Congress has included an innocent owner defense 
in virtually all of the most widely used federal forfeiture statutes. For example, the drug statutes, 21 
U.S.C. §881(a)(4) and (7), say that neither vehicles nor real property, respectively, may be forfeited if 
they were used to commit a crime without the knowledge or consent of the owner.

Mr. Pilon's claim that "hotels and apartment buildings arc today forfeited when their owners are unable 
to prevent drug transactions in them" is just plain wrong. Even a property owner who "knows" that his 
property is being used for an illegal purpose is protected from forfeiture if he shows that he took all 
reasonable steps to prevent the activity. See United States v. 141st Street Corp., 911 F.2d 870, 877-78 
(2nd Cir. 1990) (landlord who knew building was being used for drug trafficking had opportunity to 
show he did not consent to such use), cert, denied, 111 S. Ct. 1017 (1991); United States v. Parcel of 
Real Property Known as 6109 Grubb Road, 886 F.2d 618,626 (3rd Cir. 1989) (wife who knew of 
husband's use of residence for drug trafficking had opportunity to show she did not consent to such use); 
United States v. One Parcel of Real Estate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir. 1992).

For example, the owner of a residential hotel doesn’t have to put a stop to drug transactions on his 
property; he just has to do what a reasonable owner would do to try to stop it, like call the police, evict 
tenants convicted of committing drug crimes on the premises, and install security devices like locks and 
adequate lighting. See United Slates v. All Right, Title and Interest (Kenmore Hotel), 77 F.3d 648 (2d 
Cir. 1996).

What Congress Can Do

A key provision in the Justice Department's legislative proposal would codify this concept and thus 
extend the innocent owner defense to all federal forfeiture statutes. In addition to the other due process 
reforms discussed above, this would go a long way toward making sure that the forfeiture laws are up to 
date and protect the rights of all property owners. But there is more that Congress can do to enhance the 
forfeiture laws.

First, the criminal forfeiture statutes should be revised to make sure the government can use them in all 
cases where it’s appropriate to do so. Criminal forfeiture should be available wherever civil forfeiture is 
authorized. The government also needs better tools to enforce criminal forfeiture judgments against 
convicted defendants, and needs to be able to restrain property subject to forfeiture, including substitute 
assets, pre-trial, to make sure that the assets are still around once the defendant is convicted.

Also, there is no rhyme or reason to the current forfeiture laws regarding the forfeiture of criminal 
proceeds. We can forfeit proceeds in drug cases, but not in fraud cases; we can forfeit the money paid to 
a "bag man" in a money laundering case, but not the money paid to a "hit man" in a murder-for-hire
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ease. All criminal proceeds should be subject to forfeiture, and the term "proceeds" should be defined to 
mean gross proceeds, not net profits. It is absurd that some courts have allowed heroin traffickers to 
deduct their overhead expenses from the amount of proceeds subject to forfeiture. See United States v. 
McCanrolJ, 1996 U.S. Dist. LEXIS 8975 (NX). 111. Jun. 19,1996).

In these and many other ways, the forfeiture laws can be improved both to protect the rights of property 
owners and to allow the government to make full use of this dramatically successful law enforcement 
tool. Congress has that opportunity this year. If we can avoid the misstatements and misconceptions that 
serve only to polarize the debate, law enforcement, defense attorneys and legislators can work together 
to produce a genuinely comprehensive and effective body of laws to make forfeiture work for all of us.

*Stefan D. Cassella is the Assistant Chief, Asset Forfeiture and Money Laundering Section U.S. 
Department o f  Justice. The opinions expressed in this article are solely those o f the author and do not 
necessarily reflect the views o r  polices o f  the Department o f Justice.
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 55(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES IIAWKER AND ROKEBERG, Kohring

A BILL 

FOR AN ACT ENTITLED 

"An Act expressing legislative intent regarding privately operated correctional facility 

space and services; relating to the development and financing of privately operated 

correctional facility space and services; authorizing the Department of Corrections to 

enter into an agreement for the confinement and care of prisoners in privately operated 

correctional facility space; authorizing the Department of Corrections to enter into 

agreements with municipalities to expand existing correctional facilities; and providing 

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

LEGISLATIVE INTENT. It is the intent of the legislature in sec. 2 of this Act to 

secure additional correctional facility space and services through a privately operated 

correctional facility in Alaska. The legislature anticipates a privately operated correctional
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facility will bring competitive management styles and operations to Alaska and bestow 

economic benefits in-state as opposed to sending prisoners and associated economic support 

outside the state.

* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

AUTHORIZATION TO CONTRACT FOR CORRECTIONAL FACILITY SPACE 

AND SERVICES WITH THIRD-PARTY CONTRACTOR FOR OPERATION, (a) The 

Department of Corrections is authorized to enter into an agreement with a municipality for the 

puipose of acquiring correctional facility space and services for a minimum of 25 years for 

persons who are committed to the custody of the commissioner of corrections.

(b) The agreement entered into under this section is predicated on and must provide 

for an agreement between a municipality and one or more private third-party contractors 

under which private, for profit or nonprofit third-party contractors construct and operate the 

facility by providing for custody, care, and discipline services for persons committed to the 

custody of the commissioner of corrections under authority of state law. In an agreement with 

a municipality, the commissioner of corrections shall require that the municipality procure 

one or more private third-party operators through a competitive bid process. The procurement 

requirements of this subsection are satisfied if the municipality, in exercise of its powers 

under AS 29.35.010(15) for procurement of land, design, construction, and operation of a 

facility, follows its municipal ordinances and resolutions and procurement procedures.

(c) The authorization given by (a) of this section is subject to the following 

conditions:

(1) the agreement must cover a minimum of 1,200 prison beds, and, subject to

(2) of this subsection, the payments by the Department of Corrections

(A) may not exceed a total per diem cost of $94 an inmate a day or 85 

percent of the inmate cost per day to the state for the construction and operation by the 

state of equivalent facilities, whichever is less; the per diem cost shall be adjusted for

(i) changes in the cost of living from the effective date of this 

Act until the facility opens;

(ii) costs not incurred until full occupancy;

(B) must be sufficient to cover
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(i) a capital component consisting of the cost for the 

development and construction of the facility, including all debt sendee; and

(ii) an operating component consisting of the operating costs, 

not including inmate transportation, based on per diem operating charges for a 

minimum 1,200 prison beds;

(2) the agreement must provide that the obligation of the Department of 

Corrections to make payments under the agreement is subject to annual appropriation of funds 

by the legislature;

(3) the agreement must contain terms providing that the commissioner of 

corrections may direct the municipality, after notice and reasonable opportunity to cure, to 

terminate its contract with a private third-party contractor operating the facility in accordance 

with the provisions of (b) of this section, and to procure a replacement third-party contractor 

if the commissioner finds that the private third-party contractor has failed to provide or cause 

to be provided the degree of custody, care, and discipline required by terms of the agreement 

and that the private third-party contractor has been given notice and reasonable opportunity to 

cure as provided in the third-party contractor's agreement with the municipality;

(4) the commissioner's authority to enter into the agreement is subject to the 

condition that the contract between the municipality and the operator requires the operator to 

provide culturally relevant reformation services to incarcerated Alaska Natives.

(d) Nothing in this section is intended to prevent a municipality from issuing bonds as 

permitted for municipalities under state law, including AS 29.47.390, to finance construction 

of the facility. The bonds may be secured by and payable from revenues of the facility, 

including those described in (c) of this section. Revenues of the facility are not revenues of 

the municipality for puiposes of AS 29.47.390.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

AUTHORIZATION TO LEASE CORRECTIONAL FACILITY SPACE WITH 

MUNICIPALITIES, (a) To relieve overcrowding of existing correctional facilities in the 

state, the Department of Corrections may enter into agreements with the following specific 

municipalities for expanded correctional facilities:

(1) Fairbanks North Star Borough - expansion of the existing Fairbanks
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Correctional Center by up to 100 beds;

(2) Matanuska-Susitna Borough - expansion of the existing Mat-Su Pre-trial 

Facility by up to 107 beds;

(3) Bethel - expansion of the existing Yukon Kuskokwim Correctional Center 

by up to 96 beds;

(4) Seward - expansion of the existing Spring Creek Correctional Center by up

to 150 beds.

(b) The authorizations given by (a) of this section are subject to the following 

conditions:

(1) the average capital costs for all beds may not exceed $155,000 a bed, 

adjusted for inflation at the rate of three percent a year from the effective date of this Act;

(2) if expansion of an existing facility is authorized, the state shall enter into a 

joint ownership agreement with the municipality of the expanded facility, enter onto a long­

term lease not to exceed 25 years of the municipality's interest in the facility, and operate the 

facility; payments under the lease may not exceed $16,700 a bed.

* Sec. 4. Sections 1 - 3, ch. 32, SLA 2001, are repealed.

* Sec. 5. This Act takes effect July 1, 2003.
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HAWKER AND ROKEBERG, Kohring

A BILL 

FOR AN ACT ENTITLED 

I "An Act expressing legislative intent regarding privately operated correctional facility

7 space and services; relating to the development and financing of privately operated

3 correctional facility space and services; authorizing the Department of Corrections to

4 enter into an agreement for the confinement and care of prisoners in privately operated

5 correctional facility space; authoiizing the Department of Corrections to enter into

6 agreements with municipalities to expand existing correctional facilities; and providing

7 for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. The uncodified law of the State of Alaska is amended by adding a new section

10 to read:

11 LEGISLATIVE INTENT. It is the intent of the legislature in sec. 2 of this Act to

12 secure additional correctional facility space and services through a privately operated

13 correctional facility in Alaska. The legislature anticipates a privately operated correctional

-1- CSSSHB 55(STA)
New Test Underlined [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

IS

19

2 0

21

2 2

23

24

25

26

27

28

29

30

31

WORK DRAFT WORK DRAFT 23-LS0285W

facility will bring competitive management styles and operations to Alaska and bestow 

economic benefits in-state as opposed to sending prisoners and associated economic support 

outside the state.

* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

AUTHORIZATION TO CONTRACT FOR CORRECTIONAL FACILITY SPACE 

AND SERVICES WITH THIRD-PARTY CONTRACTOR FOR OPERATION, (a) The 

Department of Corrections is authorized to enter into an agreement with a municipality for the 

purpose of acquiring correctional facility space and services for a minimum of 25 years for 

persons who are committed to the custody of the commissioner of corrections.

(b) The agreement entered into under this section is predicated on and must provide 

for an agreement between a municipality and one or more private third-party contractors 

under which private, for profit or nonprofit third-party contractors construct and operate the 

facility by providing for custody, care, and discipline services for persons committed to the 

custody of the commissioner of corrections under authority of state law. In an agreement with 

a municipality, the commissioner of corrections shall require that the municipality procure 

one or more private third-party operators through a competitive bid process. The procurement 

requirements of this subsection are satisfied if the municipality, in exercise of its powers 

under AS 29.35.010(15) for procurement of land, design, construction, and operation of a 

facility, follows its municipal ordinances and resolutions and procurement procedures.

(c) The authorization given by (a) of this section is subject to the following 

conditions:

(1) the agreement must cover a minimum of 1,200 pnson beds, and, subject to

(2) of this subsection, the payments by the Department of Corrections

(A) may not exceed a total per diem cost of $94 an inmate a day or 85 

percent of the inmate cost per day to the state for the construction and operation by the 

state of equivalent facilities, whichever is less; the per diem cost shall be adjusted for

(i) changes in the cost of living from the effective date of this 

Act until the facility opens;

(ii) costs not incurred until full occupancy;

(B) must be sufficient to cover
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(i) a capital component consisting of the cost for the 

development and construction of the facility, including all debt service; and

(ii) an operating component consisting of the operating costs, 

not including inmate transportation, based on per diem operating charges for a 

minimum 1,200 prison beds;

(2) the agreement must provide that the obligation of the Department of 

Corrections to make payments under the agreement is subject to annual appropriation of funds 

by the legislature;

(3) the agreement must contain terms providing that the commissioner of 

corrections may direct the municipality, after notice and reasonable opportunity to cure, to 

terminate its contract with a private third-party contractor operating the facility in accordance 

with the provisions of (b) of this section, and to procure a replacement third-party contractor 

if the commissioner finds that the private third-party contractor has failed to provide or cause 

to be provided the degree of custody, care, and discipline required by terms of the agreement 

and that the private third-party contractor has been given notice and reasonable opportunity to 

cure as provided in the third-party contractor's agreement with the municipality;

(4) the commissioner's authority to enter into the agreement is subject to the 

condition that the contract between the municipality and the operator requires the operator to 

provide culturally relevant reformation services to incarcerated Alaska Natives.

(d) Nothing in this section is intended to prevent a municipality from issuing bonds as 

permitted for municipalities under state law, including AS 29.47.390, to finance construction 

of the facility. The bonds may be secured by and payable from revenues of the facility, 

including those described in (c) of this section. Revenues of the facility are not revenues of 

the municipality for purposes of AS 29.47.390.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

AUTHORIZATION TO LEASE CORRECTIONAL FACILITY SPACE WITH 

MUNICIPALITIES, (a) To relieve overcrowding of existing correctional facilities in the 

state, the Department of Corrections may enter into agreements with the following specific 

municipalities for expanded correctional facilities:

(1) Fairbanks North Star Borough - expansion of the existing Fairbanks
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Correctional Center by up to 100 beds;

(2) Matanuska-Susitna Borough - expansion of the existing Mat-Su Pre-trial 

Facility by up to 107 beds;

(3) City and Borough of Juneau - expansion of the existing Lemon Creek 

Correctional Center by up to 25 beds;

(4) Bethel - expansion of the existing Yukon Kuskokwim Correctional Center 

by up to 96 beds;

(5) Seward - expansion of the existing Spring Creek Correctional Center by up

to 150 beds.

(b) The authorizations given by (a) of this section are subject to the following 

conditions:

(1) the average capital costs for all beds may not exceed $155,000 a bed, 

adjusted for inflation at the rate of three percent a year from the effective date of this Act;

(2) if expansion of an existing facility is authorized, the state shall enter into a 

joint ownership agreement with the municipality of the expanded facility, enter onto a long­

term lease not to exceed 25 years of the municipality's interest in the facility, and operate the 

facility; payments under the lease may not exceed $16,700 a bed.

* Sec. 4. Sections 1 - 3, ch. 32, SLA 2001, are repealed.

* Sec. 5. This Act takes effect July 1, 2003.
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Sponsor Substitute for House Bill 55 Sponsor Statement

House Bill 55 authorizes the Department of Corrections to enter into agreem ent with the 
City of W hittier for a 1,200-bed medium security correctional facility and services fo r a 
period of 25 years. The facility shall be constructed and operated by third-party 
contractors procured through a competitive bid process. If the authorization is granted, 
the daily per diem costs may not exceed $94 an inmate a day or 85% of the inmate cost 
per day to the state for the construction and operation by the state of equivalent facilities.

All of A laska’s 15 regional correctional facilities are currently operating at or over capacity 
with over 600 Alaskan prisoners housed in Arizona. W ith prisoner population projected to 
grow at the rate of approximately 200 inmates per year, the current situation is grave.

Prison overcrowding exposes inmates and staff to the risk of serious injury and death, and 
exposes the State to civil liability, as well as judicial intervention into the management 
prerogatives of the executive branch.

The State will benefit economically and socially by procuring in-state prison beds at 
significantly less cost than State-operated beds; by returning Alaskan prisoners closer to 
the resources necessary for effective rehabilitation; by diminishing State liability for the 
effects of prison overcrowding; and by providing programs designed to break the cycle of 
A laska Native recidivism.

This bill will create more than 500 direct and indirect, union scale construction jobs, and 
more thar, 450 permanent, direct and indirect, jobs for Alaskans associated with prison 
operations for the 25-year lease term authorized by the legislation. In addition, it will 
stimulate the Alaskan economy with the purchase of goods and services associated with a 
$110 million construction project.

The prison will serve as an anchor industry in W hittier, generating vital economic benefits 
fo r ar. economically disadvantaged rural community. Additionally, this project will utilize 
the recently completed $90 million Anton Anderson tunnel justifying reduced tolls and 
expanded hours of operation.

W hittier completed a public process documenting local support from 80% of resident, adult 
registered voters before competitively soliciting contractors and bringing the proposal 
before the legislature in 2002. W hittier renewed the process with the same results in 
2003.

Additionally, this legislation authorizes the Department of Corrections to enter into 
agreements with the Fairbanks North Star Borough, the Matanuska-Susitna Borough, the 
C ity of Bethel, and the City of Seward for the expansion of existing correctional facilities.
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Sponsor Substitute for House Bill 55 Sectional Analysis

S ection  1. Provides legislative intent.

S ection  2. Authorizes the Department of Corrections to enter an agreement with
the City of W hittier for correctional facility space and services for a 
period of 25 years under various terms and conditions.

S ection  3. Authorizes the Department of Corrections to enter into agreements with 
various municipalities for expansion of correctional facilities under 
various conditions.

S ection  4. Repeals provisions of Chapter 32, SLA 2001, which authorized the
Department of Corrections to enter into agreement with the Kenai 
Peninsula Borough for correctional facility space and services.

S ection  5. Provides and effective date.
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Chapter 032

Chapter: ►►CH03244 

Source: SCS CSHB 149(FIN) am S 

Action Date: May 29, >*200144 

Effective Date: June 1, ̂ 200144 

01

AN ACT

Expressing legislative intent regarding correctional facility space; relating to correctional facility space; 
authorizing the Department of Corrections to enter into an agreement to lease facilities for the 
confinement and care of prisoners within the Kenai Peninsula Borough; and providing for an effective 
date.

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section to read:

LEGISLATIVE INTENT. It is the intent of the legislature to secure additional correctional facility space 
through a privately operated correctional facility m Alaska. The legislature expects the Department of 
Corrections to contract with the Kenai Peninsula Borough for private prison services similar to those 
currently purchased for medium-security Alaska prisoners in a private prison outside the state. The 
legislature anticipates a privately operated correctional facility will bring competitive management 
styles and operations to Alaska. The legislature expects that the initial per diem cost at a private facility 
(excluding costs related to major medical, prescription medication, and transportation of prisoners and 
other services excluded in contracts for Alaska prisoner care and custody in private facilities outside the 
state but including the capital costs for construction of the facility, including debt service) will be 18 - 
20 percent less than the current average per diem rate for all state facilities as reported to the federal 
government for reimbursement purposes, and should be approximately $89 in current dollars.

* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to read:

AUTHORIZATION TO LEASE CORRECTIONAL FACILITY SPACE WITH THIRD-PARTY 
CONTRACTOR OPERATION, (a) The Department of Corrections may enter into an agreement with 
the Kenai Peninsula Borough to lease space within a correctional facility located within the Kenai 
Peninsula Borough that will house persons who are committed to the custody of the commissioner of 
corrections. The agreement must provide that the state agrees to lease the space for a minimum of 20 
years.

(b) The agreement to lease entered into under this section is predicated on and must provide for an 
agreement between the Kenai Peninsula Borough and one or more private third-party contractors under 
which private, for profit or nonprofit third-party contractors construct and operate the facility by

http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/slpr/query=ch032+2001/doc/{t2660}/p... 1/24/2003
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providing for custody, care, and discipline services for persons held by the commissioner of corrections 
under authority of state law. The commissioner of corrections shall require in the agreement with the 
Kenai Peninsula Borough that the Kenai Peninsula Borough procure one or more private third-party 
operators through a competitive procurement process. A municipality exercising its powers under 
AS 29.35.010(15) for procurement of land, design, construction, and operation of a facility, that follows 
its municipal ordinances and resolutions and procurement procedures, satisfies the procurement 
requirements of this subsection.

(c) The authorization given by (a) of this section is subject to the following conditions:

(1) the lease must have a minimum of 800 prison beds, and the lease payments must be sufficient to 
cover

(A) the cost for the development and construction of the facility; and

(B) the operating costs for a minimum of 800 prison beds in the facility for a period of five years, less a 
reasonable period to achieve full occupancy;

(2) the agreement to lease must contain terms providing that the commissioner of corrections may direct 
the Kenai Peninsula Borough to terminate its contract with a private third-party contractor operating the 
facility in accordance with the provisions of (b) of this section if the commissioner finds that the private 
third-party contractor has failed to provide or cause to be provided the degree of custody, care, and 
discipline required by terms of the lease agreement;

(3) the commissioner may not enter into the lease if the commissioner finds that the Kenai Peninsula 
Borough is unable to provide or cause to be provided a degree of custody, care, and discipline similar to 
that required by the laws of the state;

(4) the commissioner may not enter into the lease unless the contract between Kenai Peninsula Borough 
and the operator requires the operator to provide culturally relevant counseling services to incarcerated 
Alaska Natives.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to read:

APPLICABILITY. The provisions of AS 33.30.031(a) do not apply to an agreement to lease a 
correctional facility in accordance with the provisions of sec. 2 of this Act. This applicability section 
does not affect the authority of the commissioner of corrections to designate the correctional facility to 
which a prisoner is assigned.

* Sec. 4. Section 4, ch. 15, SLA 1998, and sec. 6, ch. 35, SLA 1999, are repealed.

* Sec. 5. This Act takes effect June 1, *»200H4.

Chapter 033

Chapter: CH033 

Source: CCS HB 65 

Action Date: May 25,2001

http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/slpr/queiy=ch032+2001/doc/{t2660}/p... 1/24/2003

http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/slpr/queiy=ch032+2001/doc/%7bt2660%7d/p


All municipalities have the following general powers, subject to other provisions of law:

(1) to establish and prescribe a salary for an elected or appointed municipal official or 
employee;

(2) to combine two or more appointive or administrative offices;

(3) to establish and prescribe the functions of a municipal department, office, or 
agency;

(4) to require periodic and special reports from a municipal department to be submitted 
through the mayor;

(5) to investigate an affair of the municipality and make inquiries into the conduct of a 
municipal department;

(6) to levy a tax or special assessment, and impose a lien for its enforcement;

(7) to enforce an ordinance and to prescribe a penalty for violation of an ordinance;

(8) to acquire, manage, control, use, and dispose of real and personal property, whether 
the property is situated inside or outside the municipal
boundaries; this power includes the power of a borough to expend, for any purpose 
authorized by law, money received from the disposal of land in a 
service area established under AS 29.35.450 ;

(9) to expend money for a community purpose, facility, or service for the good of the 
municipality to the extent the municipality is otherwise
authorized by law to exercise the power necessary to accomplish the purpose or provide 
the facility or service;

(10) to regulate the operation and use of a municipal right-of-way, facility, or service;

(11) to borrow money and issue evidences of indebtedness;

(12) to acquire membership in an organization that promotes legislation for the good of 
the municipality;

(13) to enter into an agreement, including an agreement for cooperative or joint 
administration of any function or power with a municipality, the
state, or the United States;

(14) to sue and be sued;

(15) provide facilities or services for the confinement and care of prisoners and enter 
into agreements with the state, another municipality, or any
person relating to the confinement and care of prisoners.

Sec. 29.35.010. General powers.



Sec. »29.47.390<<. Other municipal financing.

(a) A municipality may authorize by ordinance or resolution the issuance of 

negotiable or nonnegotiable revenue bonds to finance any project that serves a 

public purpose, and the bonds shall be secured and payable from any source 

except revenues, including tax revenue, of the municipality.

(b) Bonds issued under this section are not a debt or liability of the 

municipality and do not create or constitute an indebtedness, liability, or 

obligation of the municipality, nor do they constitute a pledge of faith, credit, or 

taxing power of the municipality. Each bond must contain on its face a statement 

that the municipality is not obligated to pay the principal or the interest on the 

bonds except from those sources indicated, and that neither the faith and credit 

nor the taxing power of the municipality is pledged to the payment of principal or 

interest on the bond.

(c) A municipality may

(1) loan the proceeds of the bonds issued under this section;

(2) pledge, mortgage or assign money, leases, agreements, property, or 

other assets of the project being financed;

(3) enter into covenants and agreements concerning bonds issued under this 

section that the municipality determines to be desirable;

(4) provide for any matter that affects the security of the bonds.

(d) In this section

(1) "bonds" means bonds, notes, or other evidence of indebtedness;

(2) "project" includes commercial, manufacturing, agricultural, industrial, 

residential housing, recreation, tourism, and medical projects and programs.



FISCAL NOTE

2003 LEGISLATIVE SESSION Bill Version: SSHB55
() Publish Date: ________

STATE OF ALASKA Fiscal Note Number: ________

Revision Date/Time (Note if correction):________________________ Dept. Affected:__________Revenue
Title Correctional Facilities__________________________ BRU Revenue Operations
____________________________________________________________ Component Treasury Division
Sponsor Representative Hawker________________________  _____________________
Requester House State Affairs____________________________ Component No. 121

E x p e n d itu re s /R e v e n u e s __________________________________ (Thousands o f Dollars)__________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
T ravel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

15.0 5.0
75.0 40.0

TOTAL OPERATING 90.0 45.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES___________[

CHANGE IN REVENUES ( ) I

FUND SOURCE_____________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

90.0 45.0

TOTAL 90.0 45.0 0.0 0.0 0.0 0.0

Estim ate o f any current year (FY2003) cost: 0.0
Check th is  box (X) if  fund ing  fo r th is b ill is  included in the G overnor's FY 2004 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
T h is  leg is la tion  w ould  authorize the D epartm ent o f C orrections to enter into an agreem ent w ith the C ity of 
W h ittie r fo r the purposes o f acquiring correctiona l fac ility  space and services fo r at least 1,200 state 
p risoners.

The  leg is la tion  a lso w ould  authorize the D epartm ent o f C orrections to enter in to agreem ents ir expanded 
sta te  prison fac ilities leased from the Fa irbanks North S tar Borough, the M atanuska-Susitna Borough, the 
C ity  o f Bethel and City o f Seward for a tota l o f 453 additiona l beds for sta te  prisoners.

S ee attached page for fu rther d iscussion.

Prepared by: 
Division

Approved by: 
Agency

Deven Mitchell, State Debt Manager Phone 465-3750
Treasury Division Date/Time 3/11/03 6:33 PM

Larry Persily, Deputy Commissioner Date 3/11/2003
Department of Revenue

(Revised S/2002 OMB) Page 1 of _2___



FISCAL NOTE

A N A LY S IS  C O N TIN U ATIO N

STATE OF ALASKA BILL NO. SSHB55
2003 LEGISLATIVE SESSION

The legislation authorizes the Department of Corrections to enter into leases with the City of Whittier for at 
least 1,200 prison beds (and services for the facility), and four municipalities for expanded correctional 
facilities to be leased by the state (Fairbanks North Star Borough, 100 beds; Matanuska-Susitna Borough, 
107 beds; City of Bethel, 96 beds; and City of Seward, 150 beds). The municipalities would fund these 
projects by issuing lease-revenue bonds. These bonds would require the municipalities to pledge the 
state's lease payments to the debt service, to the extent they are appropriated, and provide a trustee bank 
with a title interest in the new or improved facility or the benefit of the bond purchasers. This is a matter 
concerning the Department of Revenue as the credit of the State of Alaska is used each time a lease is 
directly pledged to a bond sale and, as such, the Department should be involved in the debt issuance.

Over the past 20 years the state has made a concerted effort to centralize the issuance of debt involving 
the state's credit through the State Bond Committee. It is noteworthy that the Anchorage jail, which is the 
most recent instance when the Legislature authorized a lease-revenue transaction, was approved by the 
State Bond Committee, including all of the Municipality of Anchorage's transaction documents and terms 
of sale. The national bond rating agencies' primary contact during the reveiw of the Anchorage Jail 
Revenue Bonds was the State of Alaska Department of Revenue. These bond rating agencies review 
and rate almost all transactions of the state, and a lack of direct state involvement will draw concern 
during the state's annual ratings review.

In providing the cost estimates in this fiscal note, the following assumptions were made:
1. The municipalities will issue bonds in FY2004 and FY2005.
2. The municipalities will bring no pledge of additional security to the financing(s), other than the state's 
credit and bond sale proceeds.
3. The municipalities will have to Issue these bonds separately.
4. As state-supported appropriation debt, the bonds will be rated A1, A+, A+, resulting in interest rates 
comparable to other state-supported certificates of participation.
5. The bonds will have 15-year terms, with fixed-interest rates and level debt service.
6. The municipalities will issue the maximum amount authorized under this legislation ($218,400,000) for 
the projects, plus the cost of issuing these bonds (while there is no limitation, these costs are estimated at 
$4,368,000).*

The legislation requires at least one bond sale from each of the municipalities listed. This is an inefficient 
way to raise funds for projects as each transaction will have fixed costs of issuance. Rating agency, bond 
counsel, financial advisory, printing and other fees will be incurred four times rather than once. This 
results in bond issuance costs totalling an estimated $1 million to $2 million more than alternative 
structuring alternatives.

Due to the State Bond Committee's role in these transactions, the state's bond counsel and financial 
adviser will have to participate in drafting the legal documents, structuring the transaction, and working 
with the rating agencies for each of the bond sales. The cost of this effort is estimated at $135,000 over 
FY 2004 and 2005.

* I f  b o n d  is s u a n c e  co s ts  a re  e x a m in e d , th e re  n e e d s  to b e  a  d is c u s s io n  o f  th e  type  o f  s a le  c o n te m p la te d  -  

s in c e  is s u a n c e  co s ts  a re  a s c r ib e d  d iffe re n t ly  w ith  a  n e g o tia te d  sa le  o f  s e c u r it ie s  th a n  w ith  a c o m p e tit iv e  
sa le .

Page_2_of_2.



FISCAL NOTE

2003 LEG IS LA TIV E  SESSION Bill Version: SSHB 55
() Publish Date: _________

STATE OF ALASKA Fiscal Note Number: _________

Revision Date/Time (Note if correction):____________________ Dept. Affected:___________Public Safety
Title An act expressing legislative intent regarding BRU Alaska State Troopers_______
_privately operated correctional facility..._______________________ Component Judicial Services - Anchorage
Sponsor Representatives Hawker_______________________ _______________________________________
Requester House State Aftairs____________________________Component No. 831

Expenditures/Revenues_____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

134.0 134.0 134.0 134.0 134.0 134.0

19.8 19.8 19.8 19.8 19.8 19.8
6.4 6.4 6.4 6.4 6.4 6.4

48.6

TOTAL OPERATING 208.8 160.2 160.2 160.2 160.2 160.2

CAPITAL EXPENDITURES___________

[CHANGE IN REVENUES ( ) I

FUND SOURCE_____________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

208.8 160.2 160.2 160.2 160.2 160.2

TOTAL 208.8 160.2 160.2 160.2 160.2 160.2

Estimate o f any current year (FY2003) cost: 0.0
Mark th is  box (X) if fund ing fo r th is  b ill is included in the G overnor's FY 2004 budget p roposal: [

POSITIONS
Full-time 2 2 2 2 2 2
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This fiscal note includes two new positions to address the construction of a private correctional facility in 
Whittier and the-expansion of Spring Creek Correctional Center in Seward. The positions would provide 
prisoner transport and consist of two Court Service Officers who would be stationed at the Anchorage 
Judicial Services office. Year one costs include one-time items for vehicle purchases, firearms, and 
radios.

Prepared by: Lieutenant Matthew Leveque________________________________ Phone 269-0390
Division Alaska State Troopers______________________________________  DatefTime 3/11/03 10:11 AM

Approved by: William Tandeske, Commissioner_____________________________ Date 3/11/2003_______
Agency Department of Public Safety__________________________________

(Revised 9/2002 OM9) Page 1 of 1



FISCAL NOTE

2003 LEG ISLATIVE  SESSION Bill Version: SSHB 55
() Publish Date: _________

STATE OF ALASKA Fiscal Note Number: ________

Revision D ate/T im e (N ote if correction):____________________ Dept. Affected; Public Safety
Title An act expressing legislative intent regarding BRU Alaska State Troopers
______________ privately operated correctional facility...__________ Component AST Detachment________
Sponsor Representatives Hawker_______________________  ________________________
Requester House State Affairs____________________________ Component No. 2325

Expenditures/Revenues___________________________________(Thousands o f D ollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

201.0 201.0 201.0 201.0 201.0 201.0

29.7 29.7 29.7 29.7 29.7 29.7
9.6 9.6 9.6 9.6 9.6 9.6

72.9

TOTAL OPERATING 313.2 240.3 240.3 240.3 240.3 240.3

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE______________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

313.2 240.3 240.3 240.3 240.3 240.3

TOTAL 313.2 240.3 240.3 240.3 240.3 240.3

Estimate o f any curren t year (FY2003) cost: 0.0
Mark th is  box (X) if fund ing  fo r th is  b ill is included in the G overnor's FY 2004 budget proposal: I

POSITIONS
Full-time 3 3 3 3 3 3
Part-time
Temporary

ANALYSIS: (Attach a separate page i f  necessary)
Th is  fiscal note includes three new  positions to address the expansion o f three existing sta te  correctional 

fac ilities in Palm er, Bethel and Fairbanks. The three positions w ou ld  p rovide  prisoner transport. The 
positions cons is t o f C ourt S ervice O ffice rs  (one each in Palm er, Bethel and Fairbanks). Y ea r one costs 
include one-tim e item s for veh ic le  purchases, firearm s, and radios.

The D epartm ent o f Pub lic  Safety transported 43,904 prisoners during FY01; 49,683 during FY02 and 
33,957 as o f the 7th m onth o f FY03. This cost DPS $1,597.8 (F Y 01 ) and S1,705.3 (FY02), w hich includes 
an RSA w ith D epartm ent o f C orrections fo r $140.0.

There is no w ay to de te rm ine  w ha t the transporta tion costs w ould  be fo r an add itiona l 1,653 in-state 
prisoner beds. D ram atic increases in A ST 's p risoner transporta tion  fund ing  w ould  like ly be required.

Prepared by: Lieutenant Matthew Leveque________________________________  Phone 907 269-0390
Division Alaska State Troopers______________________________________  Date/Time 3/11/03 10:06 AM

Approved by: William Tandeske, Commissioner____________________________  Date__________________
Agency Department of Public Safety__________________________________

(Rovisod 9'2002 OMB) Page 1 of 1



FISCAL NOTE

R evision D ate/T im e (N ote if correction):_____________________Dept. Affected___________ DOT&PF___________
Title An Act expressing legislative intent______________ BRU Highways and Aviation__________
______________ regarding privately operated prisons_____________ Component Cental Region Highway & Aviation
Sponsor Hawker & Rokeberg___________________________  _______________________________
Reguester HSTA________________________________________Component No. 564

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: HB 55

() Publish Date: ____________________

E x p e n d itu re s /R e v e n u e s  (Thousands o f D ollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 Ff' 2008 FY 2009
Personal Services 0.0 50.0 50.0 50.0 50.0 50.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 1.014.0 1.014.0 1,014.0 1,416.0 1,416.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 120.0 120.0 120.0 195.0 195.0

TOTAL OPERATING 0.0 1,184.0 1,184.0 1,184.0 1,661.0 1,661.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) j

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 1,160.0 1,136.0 1.110.0 1.562.0 1.535.0
1003 GF Match
1004 GF
1005 GF/Program Receipts 0.0 24.0 48.0 74.0 99.0 126.0
1037 GF/Mental Health
Other: ARRC maintenance credits

TOTAL 0.0 1,184.0 1,184.0 1,184.0 1,661.0 1,661.0

Estimate o f any curren t year (FY2003) cost: 4.178.0
Mark th is  box (X) if  fund ing  fo r th is  b ill is included in the G overnor's FY 2004 budget proposal: 

POSITIONS
Full-time 1 1 1 1 1
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

1. 2004 maintains existing 17 hour per day summer schedule and 9.75 hour (average) per day winter schedule. 2005 to 2007 
changes to 17 hours per day 6 am to 1 1 pm 365 days per year to accommodate prison construction. 2008 and 2009 represent 19 
hours per day 5 am to midnight 365 days per year to accommodate private prison operations of three 8 hour shilts daily.
2. Department of Corrections vehicles on official public safety business will not be assessed tolls. All other vehicles will be 
assessed tolls per the current regulations.
3. Operating the Tunnel 24/7 365 days a year would require going from two shifts to three shifts of tunnel operating personnel.
4. One additional PFT State M&O employee would be needed starting in 2005.
5. Total cost of 24 hour/7day operations is S6.969.0. Total cost of 19hour/7day operation is S5,839.0,

Prepared by: 
Division

Approved by: 
Agency
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Commissioner Mike Barton Date 3/12/2003
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HB 55
WHITTIER PRISON / REGIONAL JAIL EXPANSION

Talking Points

• A ll fifteen in-state prisons and jails are at, or over, emergency capacity and 
700 Alaskan prisoners are held in Arizona.

• Excessively crowded prisons and jails over tax facilities and staff, exposing 
inmates, staff and the public to an unreasonable risk of harm (riot, hostage, 
escape)

• Over crowded prison systems are subject to Court monitoring and Court 
control over legislative and executive branch prerogatives (fines & budget)

• Alaska was released from Court monitoring only two years ago. When 
released, over $2 million in sanctions were waived. DOC is currently at 
serious risk of renewed court monitoring and fines?

• Alaska’s correctional system is growing at the rate of 200 inmates per year. If
1,500 to beds are opened in Alaska by 2006, the system will be as full as it is 
today.

• A centrally located prison will enable prisoners in Arizona to return to Alaska 
and provide relief to regional jails by transferring long-term sentenced felons 
out of regional jails, where programs and services are costly and limited.

C O S T

• The average daily operating cost for a state correctional facility ranges from a 
low of $95 (Palmer) to a high of $185 (Ketchikan), per bed, without capital 
debt service. The average state operating cost is $114.36 per day, per bed.

• The amortized capital cost for a State built prison bed ranges from $30 to $50 
per day, per bed, without land acquisition and infrastructure costs.

• The Whittier combined capital and operating cost is $91 to $94 per bed, per 
day, plus major medical, for a total cost of under $ 100 per day, per bed.

• Exporting Alaskan prisoners represents SI 8 million in lost revenue and jobs, as 
well as the lost economic multiplier (2.5 to 3 times value) effect on the local 
purchase of goods, materials, services and creation of indirect jobs

• Arizona beds are not a long-term fix for in-state prison overcrowding because 
48% of Alaska prisoners are pre-trial and a high percentage more are short-term, 
misdemeanant offenders and probation violators who are too costly to export.

JUSTIFICATION
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BENEFITS TO THE STATE

• Returns S18 million per year to the Alaska economy, with an economic 
multiplier effect that benefits all Alaskans

• 325 union construction jobs available to all Alaskans

• 228 indirect construction related jobs

• 225 - 275 permanent prison jobs (correctional officers, nurses, therapists, 
teachers, administrators etc.)

• 200 permanent indirect jobs created as a result of prison demand

• Purchase of goods, materials and services associated with construction and 
operation over 25 years

• Mitigates State liability for personal injury and sanctions from prison 
overcrowding

• Returns Arizona prisoners closer to family and support systems

• Whittier is the only plan and legislation that expressly addresses Alaska 
Native programs

• Adds value to the $90 million Anton Anderson Tunnel

• Offers a Government owned, privately managed comparison to State owned 
and managed prisons that has stimulated efficiency, cost containment and 
operating budget savings in other States

W H IT T IE R  IN F R A S T R U C T U R E

• The City is a strategically located former military base and has a well developed 
utility infrastructure and deepwater port. Chugach Electric, Enstar Gas, Yukon 
Telephone and cable and abundant water are at, or near the site; an onsite 
sanitary sewer treatment is proposed similar to other state facilities

• First response, external emergency services in the Whittier/Girdwood area (15 
minutes) currently consists of 8 troopers and police, over 100 on site 
correctional officers (after the prison is built), 47 fire fighters, 8 full response 
trucks, 33 emergency medical technicians, 4 emt trucks, Anton Anderson 
Tunnel emergency response vehicles and prison emergency response equipment 
and vehicles.

• Whittier is 50 minutes by highway from Anchorage fire, life, safety and health 
resources in the event of natural catastrophe - closer than the State medium 
security prison at Sutton, Alaska and the maximum security prison in Seward

2



NATIVE PROGRAMS

• 37% of Alaska’s inmate population are Alaska Native men, while Alaska 
Native men comprise only 7% of Alaska’s general population

• Whittier and its prison contractor have teamed with Native corporations in 
the construction and delivery of programs for Natives, by Natives, currently 
not offered in State facilities.

• State prisons have not touched the tragic cycle of recidivism among Alaska 
Natives through conventional State programs. The State has nothing to lose, 
and everything to gain, by allowing the Native community to try to effect 
behavioral change among Alaska Native offenders

C O R R E C T IO N A L  P O L IC Y  C O N C E R N S

1. Public Protection

• The contract between the State, the City and the Private contractor will 
require that the prison be built and operated to state and national standards 
of safety.

• The contract will include on site State monitoring and a provision to 
remove the contractor for fault

Prisoners are not released to the community and are transported to and 
from the prison by troopers or D.O.C. transportation officers

• Close proximity to extensive fire, life, safety and health resources in 
Anchorage renders protection to the public higher than most regional 
prisons

2. Best Correctional Practices

• It is axiomatic that a prison built and operated to the State and National 
standards of the industry will deliver “best correctional practice”

• The State ensures that contract standards are met through the 
intergovernmental agreement with the City and Contractor

• Proximity to Anchorage ensures optimal access to stable staffing, mental 
health, adult education, vocational training and other services and 
rehabilitation resources not available in many small communities

*> Starting, untrained, recruit wage and benefits ($36,000) are 20% lower than 
the State of Alaska, but higher than Correctional officers are paid in 
Seattle, Portland and other cities where cost of living is higher than the 
Anchorage area.
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• Wage and benefits for other classes (e.g. nurses, data techs, etc.) are 
commensurate with Anchorage private sector wages, with an above 
average benefit package valued at 28%.

3. Community Participation / Procurement Integrity

• Whittier is a duly organized, second class city with access to the resources, 
sophistication an savvy necessary to protect the interest of its residents and 
negotiate a contract with the State that delivers best value to the State and 
the City

• Whittier completed an exhaustive public process to acquire local support of 
80% of resident, adult, registered voters, before initiating the procurement 
process, or approaching the Legislature in 2002. Whittier renewed the 
process with the same results for 2003.

• Whittier retained the experienced procurement and construction law firm of 
Perkins Coie to design and administer a competitive procurement process 
which local State procurement expert Susan Burke testified was consistent 
with State competitive procurement procedure, as well as conforming to 
municipal code.

• The selections panel consisted of independent, unbiased Anchorage 
consultants and engineers experienced with design/build contracting 
practices, who analyzed and scored proposals from four national corrections 
companies through a customary competitive bid procedure.

• After the results were announced, no protests or appeals were filed by the 
three companies that were not selected

• Procurement expert Susan Burke has testified that the Whittier procurement 
process satisfied the requirements of the State competitive bid process.

4. Statewide and Regional Needs

• The Whittier prison addresses regional needs by providing long-term prison 
beds so sentenced prisoners can be transferred from regional jails, making 
room form pre-trial, pre-sentence, appeal and pre-release prisoners, as well 
as returning prisoners from Arizona.

5. Cost Effectiveness
The $91 to $94 combined daily capital and operating cost per bed at Whittier 
is a best value (25% direct savings) under any criteria when compared to the 
cost of State built and operated prisons and exportation of jobs and revenue.
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m. A  T a le  o f  T w o  S y s te m s : C o s t .  Q u a l i t y ,  a n d  A c c o u n t a b i l i t y  in  P r iv a t e
Pr is o n s

Private prisons are on the rise. Privately operated juvenile facilities —  mostly 
community-based group homes or halfway houses —  and federal adult halfway houses 
have been common in the United States since the 1960s.' In 1979, private firms began 
contracting with the Immigration and Naturalization Service to detain illegal immigrants 
pending hearings or deportation.7- Private, large-scale investment in the construction and 
management of conventional prisons and jails dates from the mid-1980s.3 Prison 
privatization has been driven not only by the growing support among lawmakers and tne 
public for private provision of traditional government services,4 but also by exploding 
prison populations resulting from stricter drug and immigration Jaws and changes in 
sentencing procedures.5

By the end of 2000, there were 87,369 state and federal prisoners in private 
detention facilities in the United States —  6.3% of all state and federal prisoners,and 
22.7% more than in 1999.7 Of these, 15,524 were federal prisoners (10.7% of all 
federal prisoners) and 71,845 were state prisoners (5.8% of all state prir rers).8 The 
use of private facilities is concentrated in the South and the West.9 Texas and 
Oklahoma have the greatest numbers of inmates in private facilities; only six states —  
Alaska, Hawaii, Montana, New Mexico, Oklahoma, and Wisconsin, which combined 
account for approximately one-fifth of all state inmates —  house over 20% of their 
prison population in private facilities.10 Privatization has been less widespread in local 
jails than in state prisons —  only about 2% of jail beds are private —  but jail 
privatization has been called the “next frontier” of privatization."

Comparative studies on the cost and quality of private and public prisons give 
reason to be cautiously pleased with private prison performance.12 The empirical 
evidence is consistent with economic theory, which predicts that with privatization, 
costs wDl fall and quality (however denned) may rise.13 The idealist could ascribe the

1 See D o u g la s  M c D o n a ld ,  E l iz a b e th  F o u r n ie r ,  M a lc o lm  R u s s e l l- E in h o r n  &  S te p h e n  C r a w fo r d ,  a b t  
a s s o c s . I n c ,  p r iv a te  p r is o n s  in  t h e  U n i te d  s ta te s :  A n  a s s e s s m e n t o f  C u r r e n t  P r a c t ic e  4 -5  (1998) [hereinafter
ABT REPORTj.

2  Id. at 5.
3 Id . ot 5 -6 .
4 Sec generally, e.g.. M a y o r  S te p h e n  G o ld s m ith ,  t h e  T w e n t y - F i r s t  C e n t u r y  C ity .- r e s u r r e c t i n g  u r b a n  

A m e r ic a  ( 1997) (discussing the desirability o fcon trac ling  out many m unicipal services).
5 A B T REPORT, supra note I .  at 7 -1 0 , Judilh Greene, Bailing Out Private Jails, A M . PROSPECT, Sept. 10, 2001, nl 2 3 . 26 

(describing the sudden interest o f  the Federal Bureau o f  Prisons in privatization, and a ltr ib u lin g  ttic Bureau's uoed for tens o f  
thousands o f  new beds to harsher drug sentencing laws enacted in 1986 und to the 1996 Im m igration  Reform A c ty

6 BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, BULLETIN: PRISONERS IN 2000, at 7 thl.8 (2001) (hereinafter 
PRISONERS IN 2000).

7 BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, BULLETIN: PRISONERS IN 1999, nt 7 lh l.10  (2000) (repotting
lhat there were 71.208 inmates in privale facilities (5 .2%  o f  a ll stale and federal prisoners), o f  w hich  3828 were federal (2 .8%  o f  a ll
federal prisoners) and 67,380 were state (5 .5%  o f  a ll suite prisoners))

8 Id. The federal and stale numbers are not d irectly comparable, as the federal number includes 6143 federal inmates held in 
private com m unity com xriona l centers. Id.

9 For a table o f  suite nnd federal statutory authority to outsource prison operation, see Charles W. Thomas &  Sherril G nu trrrux . 
The Present Status o f  Stale and Federal Privatization Law, at h llp ://wcb.crim .ufl.cdu/pcp/htm l/statcl3w .htm l (Iasi visited Mar. 18, 
2002).

10 P r is o n e r s  IN 2000. supra note 6, at 7  lb l.8  (16,979 out o f 87,369).
11 Richard G . K ickbusch. Ja il Privatization: The Next Frontier, in P r iv a t iz a t io n  in  C r im in a l  J u s t ic e :  P as t, P re s e n t ,  

AND F u tu r e  133, 135 (D av id  Shic lior &  M ichael J. G ilbert ix ls .,2001) [hereinafter PRIVATIZAT'ON IN CRIM INAL JUSTICE],
12 Sec infra Section B.2.
13 Sec infra Section B.3.
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satisfactory performance of private prisons to the power of market incentives; the cynic 
could point out that given public prisons’ bleak history and patchy present, private 
prisons perform satisfactorily compared to a rather low baseline. Each would be right.

Public prisons are not the most accountable of government systems; in fact, under 
certain circumstances, private prisons may be more accountable. In the qualified 
immunity context, recent Supreme Court decisions such as Richardson v. McKnight14 
and Correctional Services Corp. v. Malesko'5 have held private prisons to at least as 
high a standard of constitutional protection as public prisons.16 Judges’ and juries’ 
greater skepticism of private agencies than of government may also make private 
prisons more accountable; moreover, government oversight of private prisons may be 
less deferential than government oversight of its own operations.17 In addition, private 
prisons have substantially greater market accountability because they are concerned with 
winning new contracts and renewing old ones, and with avoiding both adverse publicity 
and drops in stock price.18 The continued promise of private prisons requires three 
concurrent innovations. First, evaluators must develop a rich set of performance 
measures, and prison data must be gathered and publicized.19 Second, the government 
must implement performance-based contracts that tie compensation to actual results.30 
Finally, the government should maximize the efficiency gains from privatization and 
minimize opportunities for capture by institutionalizing competition between public 
correctional departments and private prison firms and making contract monitoring 
independent of both the public and the private sectors.31

A. Private Prisons, Criminal Policy’, and Democracy

Critics have argued that statutes authorizing private prisons unconstitutionally 
delegate core government functions to private parties.33 This contention has never been 
tested in court, but such arguments seem dubious given the uneven history of the 
nondelegation doctrine and the Supreme Court’s recent decision in American Trucking 
Ass ’ns v. Whitman.22 True, private prison officials “determine when infractions occur, 
impose punishments and . . . make recommendations to parole boards,”34 but as long as 
they implement well-defined correctional policy with sufficient oversight, this 
delegation seems unobjectionable on federal constitutional grounds.

One modern-day objec.ion to private prisons stems from opposition to corrections 
and criminal policy generally: if the problem is the incarceration of too many people, 
making prisons cheaper or more efficient is a false solution and may exacerbate the

u  52) U.S. 399 (1997). Sue id. a l 4 01 ,41 2  (holding mat private prison guatds cannot c la im  qualified im m unity in § 1983 suits).
15 122 S. Ct. 515 (2001). See id. at 515 (ho ld ing that companies operating private correctional facilities, like  agencies operating 

analogous public fu t ilities, are not subject to  c iv il rights suits under Bivens v. Six Unknown Mamed Agents o f  Federal Bureau o f 
Narcotics, -103 U.S. 388 (1971)).

16 Sec Infra Section C. Ift>)—(c).
17 See infra Section C \l(u ) , (c).
18 Sec infra Section C.2.
19 See infra Section D. I .
30 Sec infra Section D.2.
31 See infra Section D.3.
“  See. e.g., Joseph E. F ie ld, Note. Making Prisons Private: An Improper Delegation o f  a Governmental Power, 15 HOFSTRA L. 

Rev. 699 (1987). But see Ira  P. Robbins, The Impact o f  the Delegation Duclnnu on Prison Privatization, 35 U C L A  L. REV. 911, 915 
(1988) (arguing that thi :  against privntc prisons on delegation grounds is "extrem ely close").

33 121 S. C t  903 (2001) (upholding n portion o f  the Clean A ir  Act agninst u nondelegation challenge).
34 Jody Fi'ccrran, The Contracting Slate, 28 F la .  S t. U. L . REV. 155, 188 (2000) (footnote omitted).



R u g  0 8  0 2  0 9 : 0 5 a  a c b  9 0 7 - 3 4 5  7 1 5 8  p . 3

problem.25 Another objection is the “expressivist” critique “that to turn over 
responsibility for administering prisons and jails to private, for-profit companies at some 
level compromises the legitimacy of the st ate’s exercise of its authority to punish.”26 
This Part takes a frankly conscquentialist view of private prisons and this does not 
address these critiques. Private prisons might be inherently problematic under some 
moral theories and acceptable under others (both consequcntialist and deontological),27 
but space constraints preclude engaging this debate.

What about the specter of corruption? Industry lobbies government, and regulatory 
agencies can be captured by the entities they regulate; the private prison industry is no 
different.28 Not only may private prison companies lobby for preferential treatment, 
they may also, as entities that directly profit from incarceration, influence substantive 
criminal legislation by supporting tough-on-crime candidates, scaring the public about 
crime, and advocating tougher sentencing.29 The story is plausible,30 but it does not 
explain current levels of prison privatization or modern-day demand for more and 
cheaper prisons because the forces leading to the explosive growth of the prison 
population substantially predate the modem growth of the private prison industry.31

Moreover, though private prison companies do lobby state and federal governments, 
so do prison guard unions, which also benefit from increased incarceration rates and 
prison construction.32 Prison guard unions generally contribute vastly more money to 
politicians than do private prison companies.33 The California prison guard union, for

25 Greene, supra note 5. a l 26 ( “ [L j ik c  the stale legislators before them, members o f  C o n fe ss  were m adly build ing  new prisons 
. . . .  searching fur cheap new privatc-prison beds, and refusing to  consider changes in the draconian sentencing laws that were 
causing most o f  (lie increase in  prisoners."): Ahmed A . W hite. Rule o f  Aon' and the Limits o f  Sovereignly: The Private Prison in 
Jurisprudential Perspective, 38 .Am. CRIM. L. RJEV. I l l ,  145 (2001) (a y u in g  that n il imprisonment is "intensely problematic and in 
many ways inherently irra tiona l." “ dysfunctional." and "soc ia lly  m alignant." and that government should ‘wage its own wars against 
its c itizen s . . .  in an obvious and m axim ally costly w ny").

26 Sharon D o lov ic lt. The Ethics o f  Private Prisons 73-74  (N ov. 1999) (unpublished manuscript, on file  w ith  the Harvard Law  
School L ib ra ry); sue also Dan M arkc l, Are Shaming Punishments Beautifully Retributive7 Retributivism and the Implications fo r  the 
Alternative Sanctions Debate, 54 VAND. L. Rev. 2 1 5 7 ,2 2 3 3 -3 4  (2001).

2 ‘ The conscquentialist treatment does not abandon the moral high ground —  conscqucnlialisin itse lf implies certain normative 
commitments. Even for a nonconscqucntialist, private prisons may not be especially problematic. See, e.g.. M arkc l. supra note 26, 
at 2234-40  (nrguing that private prisons ate consistent w ith  the "confrontational conception o f  re tribu tion").

28 See R ic h a r d  w. H a r d in g ,  p r iv a te  p r is o n ’s a n d  P u b l ic  a c c o u n t a b i l i t y  4 2 -4 7  (1997) (discussing capture or the 
risk o f  capture in private prisons in Australia. Plorida, and the U .K .); id. at 159 (arguing that under the "basic model”  o f  
accountability, in which the public sector correctional agency is at the center o f  privatization decisions, "fc jap tu re  occurs 
frequently"). D a v id  S m c iio it ,  P u n is h m e n t f o r  P r o f i t  p r iv a te  P r is o n s /P u b l ic  C o n c e rn s  240-41 (1995) (noting the 
involvement o f  Tennessee stale offic ials w ith  the Corrections Corporation o f  America (C C A ) w hile  C C A  was bidding on the 
management o f  Tennessee's prison system in 1985); Greene, supra note 5, at 27 (describing links between the federal government 
and private prison companies).

' SH1CHOR, supra note 28, at 236.
30 Th is  very c la im  is made about prison labor contractors in the nineteenth century. td. at 37 ( “ |T |h rcc  governors |o f  

Tennessee] during the 1870s and 1880s expressed a negative opinion o f  the convict lease system but realized that the abolition o f  (his 
practice would create a severe financial burden on the slate, and therefore they continued, albeit reluctantly, this po licy.") (footnote 
om itted); Beverly A . Sm ith &. Frank T. M om , The History o f  Privatization in Criminal Justice, in P k jv a u z a T io n  in  CRIMINAL 
JUSTICE, supra note I I ,  a l 3, 17 ( “ Prosecutions, sentences, and paroles were a ll manipulated to  ensure a supply o r  a 
disproportionately h igh number o f  black inmates, in what some have seen as replication o f  or an economic replacement fot slavery 
w illio u l a capital investment in workers " )  The c la im  is also made about modern-day prisons. Sec, e.g., Greene, supra note 5, at 23 
(describing how lire warden o f  CCA's Tulsa Jail in Oklahoma had directed the addiction treatment manager “ to make a 'sales- p itch' 
to  local judges, urging them to sentence offenders to n treatment program in the ja i l  even though (lie program had been eviscerated in 
Older to  cut operating expenses").

31 HARDING, supra note ? f  at 9-1.
32 See M ark A rax &  M ad Gladstone, Stale Thwarted Bruta lly Probe a l Corcoran Prison. Investigators Say, L.A . TIMES. Ju ly  5, 

1998, at A l  (“ [State investigators) luul watched the [prison punrd] union under president N ovcy ride the prison construction wave, 
g row ing from  a k ind  o f  social c lub into one o f  the more powerful forces in the suite, w ith  a rank-and-lilc  27,000 strong.").

33 Sec ADRIAN T. MOORE, PRIVATE PRISONS; QUALITY CORRECTIONS A7 A LOWER COST 33 -3 4  (Reason Public Policy 
Inst., Policy Study No. 240, 1998) (comparing correctional o fficers ' $1.5 m illion  donations to Pete Wilson alone during his 1990 and 
1994 C alifo rn ia  gubernatorial bids w ith  private prison companies’ $150,000 total politica l contributions nationwide in 1995-1996).



R u g  0 8  0 2  0 9 : 0 5 a  a c b 9 0 7 - 3 4 5  7 1 5 8

example, endorses and contributes millions of dollars to state candidates and “is among 
the largest campaign donors in the state.”34 Does privatization further distort criminal 
policy by replacing a single strong voice for incarceration with two voices? Or does the 
second, private, voice weaken the first by generally weakening the underlying public 
sector union? The answer is unclear.

Quite apart from whether political influence peddling distorts criminal policy, does 
such peddling weaken the case for privatization? Not necessarily, particularly when one 
considers different kinds of influence peddling: corruption and patronage. If a politician 
is corrupt and uses his power to extract money from the contractor, then privatization is 
likely to be inferior to public provision. Conversely, if a politician is involved in 
patronage and uses his power to pursue other political objectives, like serving politically 
powerful interest groups such as public employees’ unions, private provision is 
preferable.33

B. Do Private Prisons Work?

1. Obstacles to Effective Assessment. —  Effectively evaluating prisons requires 
specifying goals and objectives, developing measures and indicators, and collecting 
comparison group data. Unfortunately, the political process does not value rigorous 
evaluation highly.36 Some states require only cost evaluation;37 only a handful require 
comparisons of both cost and quality, often to comply with statutory targets.38 Some 
neglect evaluation altogether. What monitoring data exist are often inadequate for 
outcome evaluation.39

As if that were not enough, “cost” and “quality” are not clearly defined. Public 
agencies and private firms measure costs differently. Public prison budgets usually 
exclude various central administrative and support expenses, such as medical, legal, and

Straight by-tlic-numbers comparisons arc not enlightening because private prisons remain smaller players Ilian public prisons. The 
interesting point is merely that whoever provides prison services w il l  seek to influence the po litica l process

34 Dan M orain , Davis To Close Slate's Privately Run Prisons, I..A . TIMES, M ar. 15, 2002, at A l ,  available a l 2002 W L  2461282 
(noting d ia l the Correctional Peace Oflicers’ Association spent $2.3 m illion  to  help elect Governor Gray Davis); see also A rax &  
Gladstone, supra note 32 (lis ting  donations o f  $5 2 m illio n  to state candidates from  1987 to  1998. including $667,000 to 
gubernatorial candidate Pete W ilson, S I59 .000 to Attorney General candidate Dan Lungren, and an additional $760,000 in 1990 to 
defeat W ilson's gubernatorial opponent. Dianoe Femstem).

33 Sec O live r Hart, Andrei Shlcifer fit Robert W. Vishny, The Proper Scope o f  Government: Theory and an Application to 
Prisons, 112 Q.J. ECON. 1127, 1144 -47(1997).

36 A lex is  M . Durham I I I ,  Evaluating Privatized Correctional Institutions: Obstacles to Effective Assessment, FED. PROBATION, 
June 1988, at 65. 67,

37 See, e.g., O n to  R ev. C o d e  ANN. § 9 .06 (A )(4 ) (West 2001 Supp.) (requ iring  that the contractor "convinc ing ly  demonstrate" 
that it can operate the fa c ility  and provide required services w ith  at least a 5 percent savings over the projected cost to the public 
entity).

38 See, e.g., AR lZ. REV. STAT. § 41-1609.01(G) (2001) (requiring the contractor lo  offer cost savings); id. §41-1609.01(11) 
(requiring the cuntraclor to offer services o f  "at least equal”  qua lity); id. § 4 1 -I6 0 9 .0 K K ) (requiring a biennial comparative public- 
private performance comparison study); id. § 41-1609.01(L ) (requ iring  a Gvc-ycar cost comparison); T e n n . C o d e  ANN. §41 -24 - 
104(cX2)(A ) (1997) (requ iring  qua lity to be al least cr”  ’1 to  d ia l provided at state prisons); id. § 41-24-104(cX 2)(B ) (requiring cost 
to be at least 5%  less than the state’s cost), id. § 4 1 05( a)  (mandating the establishment o f  objective performance and cost 
criteria); id. § 41-24-1-105(c) (requiring evaluation o f  performance, w ith  the contract to  be renewed only i f  the contractor provides 
“ essentially the same qua lity ”  as lire slate a l 5%  lower cost, o r superior services al “ essentially the same cast" as the stale, where 
"superio r" is defined as 5%  better and "essentially die same" is defined as w ith in  5%). The Florida statute requires evaluation o f  
bnlli cost and qunlity, though only cost savings and not qua lity  improvements are required by the statute F l a  STAT. A n n . § 95’ ’ .07 
(West 2002 ) (requiring 7%  cost savings, where :i private entity ’s corporate income and sales tax payments count as an ofLsct to costs, 
and where the cost o f  service; provided to the public entity at no direct cost by o tlic r government agencies is allocated to the public 
entity); id. § 9 5 7 .11 (requiring evaluation o nco s ts  and benefits”  o f  conducts).

Durham , supra note 36, at 67; see Robert (3. Levinson. Okeechobee: An Evaluation o f  Privatisation in Corrections. 65 PRISON 
J, 75, 76, 88 (1985 ) (c iting  the vague or nonexistent goals specified in the 1982 contract lo  run the Florida School for Boys in 
Okeechobee, a secure fac ility  fo r adjudicated delinquents; die contract focused on adm inistrative inputs rather than outcomes or cvcd 
outputs).
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personnel administration sendees, which other state agencies typically handle. Private 
budgets include these costs but do not include the government’s costs of preparing and 
monitoring contracts.40 As for quality, definitions differ across studies, and quality is 
difficult to compare in any case. If one facility has fewer assaults but more escapes 
than another, is it better or worse?

Few studies are rigorous.41 Even reasonably good studies leave much to be desired. 
No study seriously controls for many important factors that influence misconduct rates, 
such as staff-to-inmate ratios, custody technology, correctional policies, or age and race 
of inmates.42

Furthermore, comparative studies do not adequately address serious overcrowding 
problems.43 Overcrowding, which may increase inmate violence and the incidence of 
infectious and stress-related diseases,44 thereby contributing to unconstitutional 
conditions,43 is a serious problem in prisons and jails. Less expensive prisons allow for 
more capacity because the same prison budget can build more prisons, and increased 
capacity can relieve overcrowding. (Of course, cheaper prisons do not guarantee greater 
capacity, and greater capacity does not guarantee Jecreased crowding; still it is 
reasonable to expect that cheaper prisons will not exacerbate crowding.) Thus, to the 
extent that private prisons decrease costs,46 privatization can improve conditions in both 
public and private prisons. Comparative studies between private and public prisons at a 
specific moment in time cannot registei this across-the-board quality increase.

Finally, most studies do not analyze both cost and quality and thus are of limited 
value in assessing private orisons. Studies that do not look at both elements 
simultaneously cannot begin to analyze the costs and benefits of private prisons.47

2. Evidence from  the Studies. —  Studies that look at cost or quality alone do, 
however, provide some information. The most rigorous studies48 find clearly positive

40 A b t  ItEPORT. supra note 1, tit 3 5 -3 7 ; M o g re ,  supra note 33, a l 10.
41 For a summary o f  the cost and qua lity  studies on private prisons and a b rie f discussion o f  w liich  studies arc more

m ethodologically sound, see 2 G e o f f r e y  F. SEGAL i t  ADRIAN T. MOORE. W e ig h in g  THE WATCHMEN EVALUATING THE 
COSTS AND BENEFITS OF OUTSOURCING CORRECTIONAL SERVICES 2, 3 &  (b ls .2A -2C , 9 -1 0  i t  tbls.4A—TB (Reason Public 
Policy Inst., Policy Study No. 290, 2002). For a h igh ly  critical evaluation o f  n il prison privatization cost and qua lity  studies (even 
some o f  the ones the Reason report considered sound), see also ABT REPORT, supra note 1, at app. 2.

42 Scott D . Camp & Gerald G. Gacs, Private Adult Prisons: What Do We Really Know and Why Don r Wc Knoir hlorc?, in
P r iv a t iz a t io n  in  C RIM INAL J u s t ic e ,  supra note U ,  at 283. 285 (attributing the insufficiency o f  current empirical studies to a 
fa ilu re  to  control for structural factors and on ly  weak attempts to control for age and race); see also ABT R e p o r t ,  supra note 1, app. 
2, a: 18 ("(T )hcsc background data arc a sine qua non o f  va lid  institution performance comparisons. W hat may appear to be 
differences in institution performance may be nothing more than differences in the background characteristics o f  inm ates.. . . ” ).

43 See generally Peter J. D uitsrran , Comment, The Private Prison Experiment: A Private Sector Solution to Prison 
Overcrowding, 76 N .C. L . REV. 2209 ( l ')9 8 ) .

44 Id. al 2211.
45 See generally Susanna Y. Chung N olc , Prison Overcrowding, Standards in Determining Eighth Amendment Violations, 68 

FORDHAM L. REV. 2351. 2 36 2 -6 6  (2000).
' 6  See infra Section H.2.
47 See U.S. GEN. ACCOUNTING OFFICE, PRIVATE AND PUBLIC PRISONS: STUDIES COMPARING OPERATIONAL COSTS 

a n d / o r  Q u a l i t y  o f  S e rv ic e  13 (1956) ( M( l ] t  is important that any study focus on both operational costs and qua lity o f  service” ). 
Interestingly, in the G A O  study itse lf ( vhicli is really ju s t a literature review), only the Tennessee studies compare both cost and 
quality, id. nt 2 3 -2 5 , and these are n.it particu la rly rigorous, sec SEGAL &  MOORE, supra note 41, nt 3 tb l.2B , 10 tbl.4B. 
Surprisingly, given the solid m cthodolog cal discussion, the G A O  did not examine the Louisiana Stale University study, the Arizona 
D O C  studies, o r the F lo rida  OPRAGA study, w hich analyzed both cost and quality. Nonetheless, later writers have called the G A O  
report a 'Thorough!] rc v ic w [],"  Greene, supra nule 5, al 25, “ one o f  the more comprehensive reviews," BLtREAU o f  J u s t ic e  
a s s is ta n c e .  U.S. D e p ’t  OF JUSTICE, EMERGING ISSUES o n  P r iv a t iz e d  PRISONS 26 (2001), and the "m ost comprehensive 
study to date," J o e l  D y e r ,  T h e  p e r p e t . ja i .  p r is o n e r  M a c h in e : h o w  A m e r ic a  p r o f i t s  f r o m  c r im e  229 (2000).

S ix o f  llic  twenty-eight cast studies arc considered especially methodologically sound. Sec SEGAL &  MOORE, supra note 41, 
at 2 -3 .
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cost savings.49 On the quality side, comparisons are trickier, as there is no single metric 
representing quality. But none of the more rigorous studies50 finds quality at private 
prisons lower than quality at public prisons on average, and most find private prisons 
oulscoring public prisons on most quality indicators.51 Most of these quality studies do 
not examine cost, but as private prisons are not expected to be more expensive, this 
result belies statements in the prison literature tliat assume that cost reductions must 
come at the expense of quality.S2 Indeed, the few methodologically sound studies that 
evaluate both cost and quality suggest that cost is no higher in private facilities and 
quality is at least roughly equivalent.

Researchers at Louisiana State University compared three Louisiana prisons, one 
public and two private.53 The researchers concluded that the prisons were “as 
comparable as reasonably possible in terms of history, capacity, design, types of 
inmates, number, gender and ethnicity of inmates.”54 Privatization produced estimated 
cost savings of 12-14 percent (costs of $22.93 and $23.49 per inmate per day for the 
two private facilities, compared to $26.60 for the public facility).ss The quality 
comparison was a wash, with the private facilities faring better in some areas and worse 
in others. The private facilities, among other things, reported fewer critical incidents, 
provided safer work environments for employees and safer living environments for 
inmates, and had proportionately more inmates complete basic education, literacy, and 
vocational training courses.56 The public prison had fewer (zero) escapes and fewer 
aggravated sex offenses, more effectively controlled substance abuse among inmates, 
more consistently offered a broad education and vocational adult education program to 
inmates over four years, and provided more treatment, recreation, and rehabilitative 
services to inmates.57

An Arizona study per ormed in 2000 by the state Department of Corrections 
compared three private prisons with fifteen public ones.5" The study found average 
savings of 13.6% at the private prisons in 1998 ($40.36 per inmate per day compared to 
$46.72 at public prisons) and 10.8% in 1999 ($40.88 compared to $45.85).59 The 
quality comparison gave the edge to neither group: private and public prisons had about 
equal inspection results, though public prisons generally had somewhat less severe 
disciplinary problems.60

49 Id. at 3 tb l.2A . Most o f  the less rigorous studies also report cosl savings, and nunc reports that private prisons nre more 
expensive. Id. at 3 tbls.213.2C. The causes o f  private prison cost savings arc explored below in Section B.4.

50 Segal and M oore consider eleven o f  the eighteen qua lity studies m ethodologically more sound See Id. at 9 -10 .
5 '  O f  the eighteen studies, o n ly  one c learly gives the edge to  pub lic prisons. Id. a l 9 -1 0 , tbls.4A. 4B.
52 See. e.g.. Greene, supra note 5, at 25 ("(O ualityJ problems seem lo Ik- endemic to  the cntciprisc [o f  private prisons] —  a result, 

in great part, o f  die private companies' mission to hold down costs” ).
53 W ILL IA M  G . ARCltAMBEAULT &  DONALD R. DEIS, JR., EXECUTIVE SUMMARY, COST EFFECTIVENESS COMPARISONS

o f  Pr iv a t e  V e r s u s  Pu b l ic  Pr is o n s  in  L o u is ia n a : a  C o m p r e h e n s iv e  a n a l y s is  o f  A l l e n , A v o y e l l e s , a n d  W in n  
CORRECTIONAL CENTERS, PHASE I (rev. ed. Dec. 10, 1996).

54 Id. at 25.
55 Id. nt 73.
56 Id.
57 Id  at 74.
58 A k lz .  d e p ' t o f C o r r . ,  P u b lic - P r iv a te  p r is o n  c o m p a r is o n  (20 0 0 ).
59 Id. a t 47.
60 Id. at 2—4. A  1997 study o f  Arizona's correctional system, which compared a private prison to  fifteen public prisons, found 14 

percent cost savings in the private prison relative to the public prison average and 17 percent cosl savings afier adjusting for the 
private prison's property tax payments. CHARLES W. THOMAS, COMPARING THE COST AND PERFORMANCE OF PUBLIC AND 
PRIVATE PRISONS IN ARIZONA: AN OVERVIEW OF THE STUDY AND ITS CONCLUSIONS (1997). en’ailablc a l 
hltp://wcb.crirn. ufl.edu/pcp/rescar ch/Anz.h(m l (last visited Mnr. 18, 2002). Bui see A b t Report, supra note 1, at 45 (c ritic iz ing  this 
study's methodology).
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Finally, a 2000 study of Florida prisons compared the private South Bay 
Correctional Facility, operated by Wackenhut Corrections Corporation, with the most 
comparable public facility, Okeechobee Correctional Institution.61 Alter adjusting for 
various differences, including capacity, the study found that the private prison’s costs 
were 3.5% lower than the state’s costs for fiscal year 1997-98 and 10.5% lower for 
1998-99,62 meeting the 7% cost reduction manda.. established by law.63 Additionally, 
construction costs were 24% lower for the private prison.64 As for quality, the study 
found that South Bay had fully operational programs within six months of opening (as 
opposed to three years for Okeechobee), had fewer health service deficiencies than 
Okeechobee, was able to house more inmates three months after opening than 
Okeechobee could house after seventeen months, and implemented an innovative 
approach to housing certain “close management inmates ”6S On the negative side, two 
inmates escaped from South Bay in 1999, while none had ever escaped from 
Okeechobee.66

3. That’s Fine in Practice, hut How Does It Work in Theory? —  Private prisons 
fare rather well in quality comparisons, but why? Contracts are necessarily incomplete: 
because the government and the private provider can only describe a general service and 
cannot specify beforehand in full detail exactly how the contractor should provide that 
service, the contractor has wide latitude in running the pr.̂jn.67 This latitude permits 
the contractor to cut comers, reducing costs by reducing quality. It is no surprise that 
early economic models of privatization predicted that private ownership would reduce 
both cost and quality.68

But more recently, economists have observed that cutting corners is not the only 
way to make money. It is easy to assume that an aversion to out-of-pocket costs will 
deter firms from implementing a “quality innovation”69 —  but this assumption ignores 
opportunities for contract renegotiation. Because private prison companies can suggest 
such innovations to the government and renegotiate their contracts (or, in the real world, 
include extra services in a higher bid), they can capture some of the gains from quality 
innovation. They therefore have greater incentive to innovate in this way than their 
public counterparts, who cannot capture such gains.

Thus, while economic theory predicts that costs will decline under private 
management, it does not necessarily predict the same of quality.70 Whether quality 
increases or decreases overall depends on whether cost-cutting or quality innovation has 
a greater effect.71

61 o f p ic e  o f  Pr o g r a m  p o l ic y  a n a l y s is  a n d  g o v ’ t  a c c o u n t a b il it y , Fl a . Le g is l a t u r e , Pr iv a t e  Pr is o n  Re v ie w  
2 (2000) (hereinafter FLORIDA St u d y ).

62 Id. at S.
63 Sec PLA, STAT. ANN. § 057.07 (Supp. I 2002).
64 F lo r id a  s t u d y ,  supra noie 6 ) ,  at 3.
65 Id. at 10.
66 Id.
67 Hart, S hle ilcr &  V ishir-, supra note 35, al 1134 (discussing the assumptions m otivating their incomplete contracting model).
68 See J e a n - ja c q u e s  L a f f o n t  &  j f a n  t i r o l e ,  a  t h e o r y  o f  in c e n t iv e s  in  p r o c u r e m e n t  a n d  r e g u l a t i o n  2 3 1

(1993) (noting that “ [a ] high concern for qua lity [requires) low-powered incentive schemes" because providers who cate loo much 
about cost w il l  reduce quality).

69 See Mart, S h lc ifa  &  Vishny, supra note 35. a l 1133.
7(1 See id. al 1143 ( “ Costs . . .  arc always lower under privnle ownership Q ua lity  . , .  may he higher o r lower under privste

ownership.").
71 AsF. at 1137—43.
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This simple model does not take into account other factors that may strengthen the 
case for privatization- For instance, the government may observe a p-ovider’s harmful 
cost cutting and hold it against the provider in future rounds of bidding or decline to 
renew the contract. If even a few private providers compete against each other, the 
government can seek an alternative provider once it observes harmful cost cutting, 
rather than having to retake control of the prison.7- In addition, because of 
inefficiencies in current prison practices, there may be opportunities for cost cutting that 
docs not reduce quality.73

4. How Does the Private Sector Save Money? —  The private sector saves money in 
several ways. First, private companies save money at the design and construction stage. 
They can typically design and build prisons in half the time required for governments to 
do so, because they can avoid the layers of red tape that play a role in safeguarding 
against government corruption74 but are arguably unnecessary when the government 
purchases a service from the private sector (using a procurement process that itself has 
safeguards against government arbitrariness). Private fin is are also usually free of 
purchasing restrictions and subcontracting quotas. Contracting out prison design and 
construction reduces costs by 15 to 25 perccnt.7s

Second, private companies save money at the operation stage. The main savings 
come from reducing labor costs, both through lower wages76 and through more efficient 
use of labor. A private firm that had a role in designing a facility would be likely to use 
innovative design techniques that could minimize the number of guards required to 
monitor inmates. Moreover, because they are not bound by civil service rules in 
managing their personnel,77 private prisons use roughly one-third the administrative 
personnel of government prisons and use incentives to reduce sick time and consequent 
overtime expenditures.78 Private firms also save money by “maintaining tight control of 
inmates and keeping them well-fed and occupied with work, education, or recreation.”79 
Finally, private firms are free from many bureaucratic purchasing rules and can often 
buy supplies at lower cost than the government.80

C. Public and Private Accountability

Abuses happen in any system. But how do different systems react to abuse when it 
occurs? While there is no systematic information about the reaction to prisoner abuse in

72 /rf. a t 1143—44.
' 3 The Hurl-S lilc ifer-V tshny model assumes tlmt a ll cost cutting decreases q u a lity '—  in other words, t ta t the public sector already 

operates at the frontier oh technological efficiency. Id. at 1133. B u t no one knows the most efficient way to ran a prison; this 
inform ation must lie discovered. Markets can encourage the discovery o f  efficient methods: government Ottreaucracies often do not. 
See generally FklHDIUCH A . H a y e k , The Use o f  Knowledge In Society, in I n d iv id u a l is m  a n d  ECONOMIC ORDER 77. 77-78. 
8 4 .8 0  (reprin t 19801(1948).

74 MOORE, supra note 33, at 5 (noting the ‘ often latiorious approval process and m u ltip le  contact requirements a government 
construction project must go through").

75 Id. a l 4 -5 .
7t> See Dyep_ supra note 47, at 214 (noting that "(m jo s t guards at state and federal facilities cam union-scalc wage, and receive 

both retirement benefits and health insurance." w hile  "U ie ir counterparts ut private prisons . . .  often cam as little  us S7.00 on hour, 
w ith  little  o r no benefits"); Greene, supra note 5, at 25 (c iting  "wages and benefits substantially lower thnn those in govcnimcnt-run 
prisons” ).

77 VDORE, supra note 33, a l 17.
78 Id . ut 16.
79 td.
80 Id. at 18. M oore provides an intcrcsling example o f  private sector cost savings: V irg in ia  prisons once kept th irty  days o f  food 

on hand in expensive warehouses. Th is  practice possibly dated back lo  when prisons were remote and supplied by mule train, nnd 
was never questioned u n til a private company d id  something different. Id. at 19.



Rug 0 8  0 2  0 9 : 0 9 a  a c b  9 0 7 - 3 4 5  7 1 5 9

public and private prisons, case studies may provide a flavor of the accountability 
mechanisms at work.

1. Private Prisons’ Legal Accountability. —  The traditional hostility of juries 
toward corporate defendants, private prison guards’ inability to claim qualified 
immunity in § 19838' civil rights suits, and courts’ unwillingness to defer to the 
judgment of corporations all increase private prisons’ legal accountability relative to 
public prisons.

(a) Jury Hostility. —  Empirical studies have found that juries are more likely to 
award large verdicts against corporations than against governments.82 Jury hostility also 
affects settlements, which are made in the shadow of expected recovery amounts at trial. 
Consider, for example, the case of the Northeast Ohio Correctional Center, a federal 
prison in Youngstown, Ohio, run by CCA under a contract with the District of 
Columbia. As part of a recent settlement of a lawsuit alleging inadequate security and 
medical treatment as well as excessive force, CCA paid $1,650,000 in damages to the 
2000 members of the inmate class —  an extraordinarily high settlement amount for 
class actions involving prisoners.83 This huge settlement amount probably reflects the 
well-known tendency of juries, rightly or wrongly, to be less sympathetic to large 
corporate defendants. Moreover, monetary awards against public prisons are more 
limited.84

(b) Qualified Immunity: The New Bifurcated Regime. —  A danger inherent in 
privatization is that public responsibilities will be performed by private individuals 
without effective oversight. Recent cases, however, have sought to avoid this pitfall 
and, in some ways, hold private prisons to an even higher standard than public prisons. 
Under Harlow v. Fitzgerald,85 government officials (including prison guards86) 
performing discretionary functions are shielded from liability for civil damages if their 
conduct does not violate “clearly established statutory or constitutional rights of which a 
reasonable person would have known.”87 In Richardson v. IdcKnight, 88 however, the 
Supreme Court held that private prison guards do not enjoy this qualified immunity.89

81 42 U.S.C. § 1983 (1994 &  Supp. II 1996).
82 There is no statistical evidence on ju r y  attitudes toward corporations in the prison context, but mere general ju ry  studies 

suggest that juries tend to be turned o fl 'b y  a defendant's wealth and by arguments that a defendant's b d ia v io r was profit maxim izing. 
See Daniel Kahnemnn, D avid A. Schkadc &  Cass I t  Sunstcin. Shared Outrage, Erratic Awards, in P u n it iv e  D a m a g e s : H o w  
JURIES d e c id e  31, 40 (2002) (showing higher punitive damage awards fo r corporations w ith  greater wealth), cf. W. R ip  Viscusi, 
Corporate Risk Analysis: A Reckless Act?, 52 STAN. L. R ev. 547, 550 (2000) (discussing ju ro r  bias against companies merely for 
having undertaken a risk analysis); see also Greene, supra note 5, a t 23 (repotting that in December 2000, a South Carolina ju ry  
awarded $3 m illio n  in punitive damages against a C C A  juve n ile  prison (or abusing a youth using a level o f  force "m alic ious to  the 
conscience o f  m ankind").

83 Alphonse Gcriinrdslein, Private Prison Litigation: The "loimgstoun " Case and Theories o f  Liability, 36 CR1M. L. B U LL 183, 
198 (2000). C CA also paid closs counsel o f  the c ity  o f  Youngstown S803.000 in  litiga tion  expenses, and agreed to pay annual fees 
tc Youngstown <br ongoing m on ilo rin g  Id.

84 See 42 U.S.C. jj I997c(d)(3 ) (capping attorney fees at 150 percent o f  statutory hourly rales); id. m § 1997(e) (barring  recovery 
for emotional in ju ry  in the absence o f  physical in jury). The lim ita tion  on recovery fo r emotional in ju ry  may not apply in many 
cases, hut the attorney fee cap may be more significant in cases in w hich  inmates sock damages. Even i f  the settlement by its terms 
included attorney fees, the total amount o f  the recovery w ou ld  probably be low er than it otherwise w ould be because expected 
recoveries affect settlement amounts.

85 457 U.S 800 (1982 ).
86 See Procunier v. Navarette. 434 U.S. 555. 561 (1978).
87 Harlow, 457 U.S. at 815-19.
88 521 U S . 399 .41 2  (1997).
89 Private guards m ight s till liave a good faith defense to a § 1983 suit. Id. at 413-14 .



Thus, M cK n igh t bifurcates the treatment o f public and private prisons in a way that 
makes private prisons more, not less, accountable.90

Does this dichotomy make sense? If governments are cost-minirnizers, it does not.91 
In the presence of liability, cost-conscious governments would hire timid guards, who 
require less indemnification, for public prisons, and would choose timid contractors, 
who submit a lower bid, for private prisons; thus, the argument for qualified immunity 
would not depend on whether the prison is public or private.92 But governments often 
do not minimize costs. They often face soft budget constraints, may award contracts to 
friends or political allies, and may monitor prisons more or less depending on their 
political ideology.93 Because government officials’ motivations are complex, it is 
difficult to predict how the effects of qualified immunity will vary as between public 
and private prison operators. The efficiency arguments lor only extending qualified 
immunity to public guards are thus somewhat indeterminate.

Considerations of compensation and accountability, however, cut against immunity 
for both public and private prisons. On the compensation side, immunity presumably 
makes a difference in some cases, and where it does, it may prevent victims from being 
compensated. On the accountability side, immunity allows prisons to externalize the 
cost of constitutional violations onto prisoners —  not a particularly well-represented 
segment of society.

Nor does qualified immunity seem necessary to reduce the drain on the court 
system. Most § 1983 prison lawsuits arc considered frivolous, and almost all fail before 
getting to the merits.94 Qualified immunity would probably not change inmates’ filing 
behavior, and even if it did, it is not clear that this would be desirable, because our 
system deliberately tolerates a certain amount of meritless litigation to avoid missing the 
occasional worthwhile claim. A regime of liability, with high procedural hurdles (such 
as requirements of exhaustion of administrative remedies95) or penalties for frivolous 
litigation (such as the frequent-filer penalties in the Prison Litigation Reform Act96), 
may better serve the goals of compensation and accountability for both government and 
private actors.

Thus, given the bifurcated regime established in McKnight, private prisons are, if 
anything, more accountable for their constitutional violations than are public prisons.

70 In  Correctional Services Corp. v. Malesko, 122 S. C l. 515, 517 (2001), (lie Court held tlin i private companies operating 
federal halfway houses, like  the ir pub lic counterparts, w cic  not subject to  c iv il rights suits under Bivens v. Six Unknown Named 
Agents o f  Federal Bureau o f  Narcotics, >103 U S . 388, 3 95 -97  (1971), though the offending o ffic ia ls could p e rso n a lly  be sued 
under Brvcns, w hich allows awards o f  monetary damages against federal agents for a v io la tion o f  federal constitutional tights 
Malesko, 122 S. C t. a l 517. Malesko held private operators to  the same s tandard  as public agencies.

91 See C layton P. G ille tte  &  Paul B. Stephan, R iclianlson v. M cR nighl and the Scope o f  Immunity After Privatization, 8 SUP. CT. 
E c o n . Rev. 1 03 ,12 3 -24  (2000).

22 Sec id. at 126. D ifferent prisons may react to  lia b ility  in different ways; one m ight itnngine reactions that either increase or 
decrease costs. For instance, a prison may save money by instructing guards to discip line inmates less O r a prison may spend more 
money i f  guards, wbo w ou ld  rather uvnid litiga tion  even i f  they nrc fu lly  indemnified, always ca ll for more backup before 
d iscip lin ing  an inmate, to  avoid the possibility o f  u violent confrontation that could lend lo a c iv il righ 's suit. But under competitive 
bidding w ith  a cosl-conscious government, the cost-cutting reactions w il l  tend to  w in out over the cost-increasing reactions. Because 
some forms o f  tim id ity  decrease costs, while ovcrvealousncss presumptively increases costs, a lia b ility  regime fosters tim idity.

93 See id. at 125-26.
94 See generally BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OK JUSTICE, CHALLENGING THE CONDITIONS OF ITUSONS 

AND JAILS: A  REPORT ON SECTION I98J LITIGATION 1 tb l 4 (1994).
95 42 U.S.C. § 1997c(a) (1994 &. Supp. II  1996) (prohib iting a prisoner from  bringing a section 1983 action unless he has

exhausted available adm inistrative remedies).
!' 6 28 U.S.C. § 1915(g) (1994 & Supp. II 1996) (proh ib iting a prisoner fiom  suing in forma pauperis if, on ihrcc previous

occasions w hile  he was imprisoned, an action o f  his was dismissed as frivolous, malicious, o r fa iling  to  state a c la im , unless he is
"under im minent danger o f  serious physical in ju ry").
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The presence of this additional judicial check should in tum increase private prison 
quality.

(c) Other Legal Accountability Mechanisms. —  Not only may privatization make 
juries more skeptical of prisons and guards more susceptible to suit, but it may also 
make judges less deferential. Courts have traditionally been deferential to the 
government in prison suits because of the common judicial unwillingness to second- 
guess the political branches.97 Though this unwillingness is understandable, deference 
is the enemy of robust accountability. Yet courts have often been hostile to private, for- 
profit delegations; while the nondelegation doct: he is almost never applied, judicial 
hostility manifests itself through more vigorous due process scrutiny.98 As 
administrative power moves to private prison corporations, courts may abandon their 
deference to prison officials, because conflicts of interest will appear more obvious and 
contractual terms will necessarily be incomplete.99

In addition to litigation, government monitoring adds a further layer of review.
While public prisons have government monitors, monitors of private prisons (even if 
captured to some degree) are likely to be more independent than monitors of 
government-run prisons.100

2. Private Prisons’ Market Accountability. —  Market mechanisms, such as 
governments’ ability to rescind or decline to renew private firms’ contracts, and more 
generally, the potential for bad publicity to cause a drop in firms’ stock prices, further 
increase private prison companies’ accountability.

(a) Contract Rescission. —  A private prison may have its contract rescinded. This 
possibility is not always as easy as it sounds —  the private prison industry is a 
somewhat concentrated oligopoly, though that may change with increased privatization. 
But as long as more than one firm is operating and the government continues to run part 
of the prison system, someone will be available to take over a dysfunctional prison, 
making the government’s threat to rescind a contract somewhat credible. At any rate, 
even such imperfect discipline is more difficult to impose on public prisons —  the 
government cannot take over its own prison except by firing civil servants, and it cannot 
have a private firm take it over except by opening a new bidding process, which is more 
difficult than finding someone to take over an existing contract.

In 1995. for example, an investigative reporter and a surprise inspection revealed 
appallingly crowded, unsanitary, and abusive conditions at the Bowie County 
Correctional Facility, a private “warehouse turned prison facility” in Texarkana. Texas, 
housing 500 inmates from Colorado.101 After a federal lawsuit and z riot, the state of 
Colorado terminated Bowie County’s contract and relocated its inmates.102

At the Seal Beach City Jail, operated by the private Correctional Systems, Inc. since 
1994,103 two private prison guards were indicted in August 2001 for allegedly 
“arranging and concealing an attack on a drunken inmate who was ringing boisterously
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in the jail’s detoxification cell.”104 Within ten weeks of the attack, both guards had 
been fired; one guard was charged with federal civil rights violations and the other with 
being an accessory alter the feet for trying to conceal the attack.105 The first guard was 
sentenced to over four years in prison."* This incident prompted the city to review its 
contract with CSI and to consider other options.107

Similarly, in Santa Fe County, New Mexico, CCA brought in prisoners convicted of 
murder and rape from Oregon to fill its private jail cells but reportedly failed to notify 
the Sheriffs Department that it was housing inmates who posed a danger to the public. 
The Oregon prisoners were removed from the jail only after county officials threatened 
to cancel the county’s contract with the company.108

(b) Adverse Stock Price E ffects. —  Private corporations are sensitive to drops in 
their stock prices. Contract rescission, as well as the possibility of lawsuits with high 
damage awards, affects profitability, and perceptions of a company’s profitability are 
reflected in the price of its stock. Thus, a private corporation is punished financially for 
bad news, and possibly for mismanagement that may impose costs in the future. For 
example, the INS detention center in Elizabeth, New Jersey, run by Esmor Corrections, 
erupted in a massive riot in 1994 because the company had continuously cut comers on 
food and facility upkeep. Esmor’s stock price dropped from $20 a share to $7 after 
news of the riot became known.109

While fear of stock price drops may make private prisons conceal their problems110 
—  CCA has been accused of covering up escapes from the Youngstown prison 
described above —  such secrecy has its limits, because escapes, riots, and prisoner 
litigation are hard to cover up. Following disclosure of the problems at the Youngstown 
prison, CCA’s stock hit a one-year low.111 A more plausible story is that private 
companies are more concerned with keeping their stock prices high over the long term 
by insisting on sound management and that guards and wardens can be encouraged to 
act responsibly through stock ownership in the company.112

(c) Greater Market Flexibility. —  Not only are private prisons under greater market 
pressure to keep conditions from getting out of hand, they are also more able to change 
because they are free from some of the constraints of government management. In July 
2001, for instance, four hundred prisoners in a CCA prison in Kentucky started a riot in 
which “inmates set[] mattresses on fire and toss[ed] TVs and toilets through the 
windows. Two weeks later. CCA fired the warden and his top assistant, citing ‘policy 
violations.’”113 Government employment protection, in this case, would have been an 
obstacle to disciplining the offending prison officials.114
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