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A second remaining question concerns Plaintiff’s rights in the event of an "adverse
action.” The statute defines adverse action to include any act against a consumer, such as offering
a higher rate or refusing to offer any insurance, that is made in reliance on their credit report. 15
U.S.C. § 1681a(k)(I)(B)(I).16Clearly, such an action has occurred here. Defendants acknowledge
access to the credit report or its results; they also used the report to take an adverse action. In such
an event, Defendants must follow several procedures that include notifying the Plaintiff of her
right to look at her credit report. 15 U.S.C. § 1681m(a). The Defendants did not do this. They say
such action was not required because the “adverse action” requirement only applies to cases where
the plaintiff is obtaining a quote on insurance, existing or appliedfor. 15U.S.C. 8§
1681a(k)(1)(B)(I). In other words, Defendants say: (1) they can access her insurance without her
permission because the permissible purpose exception does not require an application, but (2) they

may treat her “adversely” as to her auto insurance without any notice to her, because she had not

16The pertinent portions of 15 U.S.C. § 16Sla(k) state:
(k) Adverse action.
1) Actions included. The term "adverse action"--
(A) has the same meaning as in section 701(d)(6) of the Equal Credit Opportunity Act [15
USCS § 1691(d)(6)]; and

(B) mcans--
(1) a denial or cancellation of, an increase in any charge for, or a reduction or

other adverse or unfavorable change in the terms of coverage or amount of, any
insurance, existing or applied for, in connection with the underwriting of
insurance;
(ii) a denial of employment or any other decision for employment purposes that
adversely affects any current or prospective employee;
(iii) a denial or cancellation of, an increase in any charge for, or any other
adverse or unfavorable change in the terms of, any license or benefit described in
section 604(a)(3)(D) [15 USCS § 168ib(a)(3)(D)]; and
(iv) an action taken or determination that is-
(1) made in connection with an application that was made by, or a
transaction that was initialed by, any consumer, or in connection with a
review of an account under section 604(a)(3)(l >(ii) [15 USCS §
1681 b(a)(3)(F)(ii)]; and
(1) adverse to the interests of the consumer.



yet applied. In effect, they argue that the “adverse action” provision and the “permissible purpose”
section of the FCRA do not fit perfectly together; one can access a report with a permissible
purpose but is not subject to the adverse action requirements, Plaintiff highlights this incongruity
to argue that Defendants can “have it both ways.”

Admittedly, the scope of the “adverse action” provision is not presently and may never be
directly at issue. However, both Plaintiff and Defendants used the “adverse action” provision to
make their respective statutory arguments. Therefore, this discussion both supports and lends
proper context to the Court’s conclusions in Section 13of this Memorandum. To accept
Defendants’ argument one must admit to a vast loophole in the statute which establishes a process
quite contrary to the FCRA’s essential purposes. The only logical recourse is to conclude that the
language in § 1681 a(k)(1)(B)(I) does not precondition an insurance company's adverse action
duties on the making of a formal written application. In fact, the Court finds ample support for
this conclusion at this stage.

The legislative history of this section suggests that Defendants are wrong - the adverse
action section is to be read broadly, “It is the Committee’s intent that, whenever a consumer report
Is obtained for a permissible purpose under Section 604(a), any action taken based on that report
that is adverse to the interests of the consumer triggers the adverse action notice requirements
under section 615.” H.R. Rep.No. 103-486 at 26 (1994); see also H.R. Rep. No. 102-692 at 21
(1992), and S. Rep. No. 103-209, at 8 (1993). Similarly, although not binding, the FTC has taken
a similar positions in an informal opinion letter addressing a related question. see FTC Informal
Staff Opinion Letter, Hanna A Stires (Mar. 1, 2000) (adopting the aforemetioned legislative

history and concluding that “[i]n sum, the legislative history indicates that the term ‘adverse



action’ should be read broadly in to include any action taken whenever a credit report is obtained
for a permissible purpose that is ‘adverse to the interests of the consumer’”). At this time, the
Court also reads the statute in the same way.

V.

Having concluded that Defendant AIG had a permissible purpose when it obtained
Plaintiff’s consumer credit report, the Court now considers, in light of Defendant’s cross-motion
for summary judgment on all counts, each claim made in Plaintiff’s complaint. In reaching these
conclusions, this Court’s February 1, 2001 Order limiting the parties’ discovery is particularly
determinative. Up to this point, all discovery has focused on facts pertinent to AIG’s compliance
with the FCRA and its underwriting processes. Genuine issues of material fact remain and
subsequent discovery will be necessary.

As to Counts | and H, the Court is finding that AIG did have a permissible purpose in
obtaining Plaintiffs credit report, does net decide whether AIG negligenfy or willfully violated
the FCRAs requirements. Many of AIG’s actions were highly suspect, including its treatment of
customers unwilling to provide their social security numbers and the apparent adverse action
that probably occurred. Plaintiff has generally plead violations of 15 U.S.C. 816810 and 15
U.S.C. § 1681In though it does not appear to press the “adverse action” aspect of these sections.
Whether Plaintiff wants to pursue those other potential violations, whether she must amend her

17 Discovery this far has shown that AIG does not appear to be entirely honest with its customers in
collecting information. According to the AIG caller instructions, if an AIG representative is asked by the consumer
why a social security number is necessary, the AIG representative is instructed to state that the customer files are all
indexed by social security number. In truth, however, Donald Procopio, senior vice president of AIG, testified at his
deposition that AIG requests the consumer’s social security number in order to facilitate obtaining the consumer’s

credit report. (Procopio Depo. at 57.) Consistent with this finding, Wardzinski further stated at his deposition that
AIG indexes its files according to customer ID numbers that bear no relationship to a customer’s SSN. (Wardinzki

Depo. at 150.)
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complaint to do to and whether any othe. defenses would bar such claims are issues which remain
unresolved. Therefore, the Court will retain Counts | and 1l of the Plaintiffs complaint at least for
the present time.

In Count EI, Plaintiff alleges that AIG obtained and used her report under false pretenses
in violation of the FCRA. 15 U.S.C. § 1681q. It is well-established that if a person obtains and
uses a consumer report pursuant to a valid permissible purpose authorized by the FCRA, 15
U.S.C. § 1681b, it cannot be liable under a false pretenses theory. See Duncan V. Handmaker, 149
F.3d 424,429 (6IhCir. 1998); zamora V. Valley Fed. Sav. & Loan Ass'n, 811 F.2d 1368, 1370
(10t Cir. 1987). Because the Court concludes AIG had a permissible purpose for obtaining the
Plaintiff’s credit report, Count IH is dismissed.

At this stage, the Court also must deny Defendant’s motion to dismiss Count VIH,
Plaintiffs state law invasion of privacy claim. Although it is true this Court held in McAnly V.
Middleton & Reutlinger, 77 F. Supp. 2d 810, 815 (W.D. Ky. 1999), that a state law privacy claim
cannot be based on a lawful disclosure under the FCRA, that case involved a claim in which the
disclosure was concomitantly found to be lawful. The Court has not yet made its final
determination on that point in this case. Rather it has more narrowly concluded that AIG had a
permissible purpose to obtain the report; whether or net the rest of its actions - in particular how
it went about obtaining Plaintiff’s social security number - were permissible the Court is not
prepared to say.

The Court denies Defendants’ motion to dismiss Count X, Plaintiff’s allegation that AIG
and MBNA’s conduct constituted an unlawful civil conspiracy. Under Kentucky law, a civil

conspiracy is a “corrupt or unlawful combination or agreement between two or more persons to do
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by concerted action an unlawful act, or to do a lawful act by unlawful means.” McDonald V.
Goodman, 239 S.W.2d 97, 100 (Ky. 1951). AIG has admitted that it had a contractual relationship
with MBNA and there is some question as to how or where AIG obtained the Plaintiff’s social
security number. The facts thus far create the possibility that subsequent discovery might reveal
that AIG had a permissible purpose when it obtained Plaintiffs consumer report, but that it
nevertheless obtained that report through an unlawful means.

Finally, Plaintiff at this stage has yet to identify any “Unknown Persons” who, as
employees of AIG and MBNA, should be held personally liable for their actions. Therefore,

Counts 1V, V, VI, VII, and IX are also dismissed.

The Court will enter an order consistent with this Memorandum Opinion.

JOHN G. HEYBURN D
CHIEF JUDGE, U.S. DISTRICT COURT

cC: Counsel of Record
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

CIVIL ACTION NO. 3:00-CV-614(H)

KATHLEEN SCHARPF PLAINTIFF

V.

AIG MARKETING, INC., et al. DEFENDANTS
ORDER

The Court has considered the parties cross motions for summary judgment. Being

otherwise sufficiently advised,

IT IS HEREBY ORDERED that Plaintiff’s Motion for Summary Judgment as to liability
on the grounds that AIG lacked a “permissible purpose” when it obtained her credit report, is
DENIED. Counts | and H are retained pending resolution of other issues, including those
discussed in the Memorandum Opinion.

IT IS FURTHER ORDERED that Defendants’ motions for summary judgment are
SUSTAINED IN PART and Count ID is DISMISSED WITH PREJUDICE and Counts 1V, V, VI,
VIl and I1X are DISMISSED WITHOUT PREJUDICE.

IT IS FURTPIER ORDERED that Defendants” motion for summary judgment is DENIED

as to Counts VIE and X.



This  day of January, 2003.

JOHN G. HEYBURN u
CHIEF JUDGE, U.S. DISTRICT COURT

cC: Counsel of Record
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March 28, 2003

Representative Bruce Weyhrauch
Chairman, House State Affairs Committee
State Capitol, Room 102

Juneau, AK 99801-1182

Re: House Bill 47
House Bill 5

Dear Representative Weyhrauch:

I am writing to you on behalf of State Farm regarding House Bill 47 and House Bill 5.
| understand there is going to be a time limit for individual testimony, so | thought it might be
helpful to provide some additional background information. To that end, I am enclosing
herewith a copy of a March 5, 2002, letter I sent to Senator Stevens of the Senate Labor and
Commerce Committee relating to the creditscoring legislation pending before that Committee
last year. | am also enclosing herewith a copy of a work draft we reached agreement on last
year with the sponsor of Senate Bill 320. Finally, I am enclosing herewith a copy of a
brochure that explains State Farm’s underwriting model.

| appreciate the opportunity the Committee gave to me to testify earlier this year. 1 was
asked a number of questions during that hearing about studies that might show the effect ofthe
use ofunderwriting scores based on credit by various insurers. There are a number of studies
that are in existence. These include a recent review of various studies by the American
Academy of Actuaries and most recently a study done by the University of Texas. | have
enclosed copies ofboth ofthese documents for your review, as well as the very thorough study
done by James E. Monaghan. | am sure you are also aware of the study done by the Alaska
Division of Insurance as well as the Washington Division of Insurance.

The study by the University of Texas was based on 175,647 separate auto policies,
which were transferred to Choicepoint. Choicepoint then provided credit scores for this
sample of polices. This study found “there is less than a 1 in 10,000 chance that the
relationship observed between credit score and relative loss ratio could be due to chance
alone.” The charts contained in this report vividly demonstrate the relationship between credit

score and loss.
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Senator Dave Donley LAWYERS -
March 28, 2003 He

Page 2

You are probably also aware that the issue of credit based insurance scoring has been
before the National Association of Insurance Commissioners. We understand the NAIC
recently asked to American Academy of Actuaries to review the recent studies mentioned

above.

We continue to believe this tool to be a very valuable one and urge the Committee to
allow its use. Should there be any further information we can provide to you, please let us

know.

Sincerely,

LESSMEIER & WINTERS
By:

MLL/caf

Rep Weyhrauch-01-MLLwpd.wpd
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To: House State Affairs Committee, 1-907-465-2273
Representative Bruce Weyhrauch

From: Philip H. Mink, President
The Insurance Center, an Alaskan Corporation

RE:  Public Hearing for HB 47 and HB 5
Insurance Discrimination by Credit Scoring

Thank you for allowing an open discussion on Credit Scoring. | liave over 30 years of
company underwriting, wholesale and Insurance Agent ownership experience. The last
21 years has been in Alaska, providing specialty products for the more difficult lines of
business. | think a thumbnail presentation of the history behind Credit Scoring is

important.

The Venice merchants sending ships through the Mediterranean Sea to open trade with
the Far East began the concept during the middle ages. They would ban together a fleet
to make the venture and distribute the profit between participants, including those that
lost ships or cargo in the venture. Participants had to provide adequate crews, sea worthy

vessels and trained captains.

Credit Scoring was carried through out Europe during the Renaissance. The Lloyds
coffee house was a meeting place where financial interests met with merchants and
underwriters to finance business ventures into the new world. They spread the exposure
of loss among several participants, insuring no one financier would suffer catastrophic

failure.

Today, Insurance consumers benefit from Credit Scoring. Insurance consumers that have
good credit ratings get better insurance rates. They are more financially able to respond

to maintenance and unforeseen events.

Eliminating insurance underwriting Credit Scoring is likened to attorneys being barred
from discovery before trial or a banker not being able to review a credit report for a loan
consideration. Insurance rates and premiums could level out, but only towards highest

end of the spectrum, affecting ail consumers adversely.

Please letthe American Free Enterprise system work. Further regulation will only stifle
insurance markets in a State that is already market poor.

Thank your for your time.



House bills5 & 47

Subject: House Bills 5 & 47
Date: Wed, 26 Mar 2003 23:31:07 -0900
From: Ron Sexton <rksoldotna@gci.net>
To: Ginny Austerman <Ginny_Austerman@ Legis.state.ak.us>

March 26, 2003

House Bills 5 A 47

Dear Fellow Alaskans:

| am opposed to any type of credit ncoring for any insurance purposes. | have been told, by an
agent, that he only gets objections on credit scoring from people with poor credit. That is
definitely not my case! There are legal, personal and character issues involved.

The insurance companies, for a home owners policy, don't ask if you srnoke, drink or do drugs.
They don't ask for urine and blood samples. |was told that credit scoring is a "tool" that the
insurance industry uses to write "better business". Well, the above questions could be "tools" for
writing "better business” too and in the case of life insurance are used. These types of
guestions and verifications would show possible risk factors. | would do the above if asked but |
will not give my SSN out to anyone that doesn't have a tax related need for it.

At the present time, | am required to give a lost history report. | have no problem with that. The
insurance company can do a drivers report. They can do a personal interview and a inspection
of my property that 1 want insured. If they want to check out other public sources of information
they can go to the courthouse and check out small claims, civil and criminal records. They could
even check the Permanent Fund records for claims against people who fail to meet their
obligations. Ithink this is more then enough information for any company to do an evaluation.

Asking me to give my SSN, which is my private number for income tax purposes only, is an
violation of my privacy and the law and in my opinion a conspiracy of the insurance industry to
get access to information that has been collected by a third party with or without my
knowledge. The fact that | must give my permission for them to use my number demonstrates

that it is a private number and it should stay that way.

| urge you to pass a bill that will eliminate the need for credit scoring and thereby the need for a
Social Security Number, for any type of insurance, whether for personal or business needs.

Sincerely,

Ron Sexton

Owner

Trinity Enterprises dba Trinity Greenhouse
P.O. Box 882

Soldotna, AK 99669

WK 907-262-9242

HM 907-262-4177

1lof1l 3/27/2003 10:59 Al
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HB47 Important!

Subject: HB47 Important!
Date: Wed, 05 Feb 2003 11:41:32 -0900
From: Ron Sexton <rksoldotna@gci.net>
To: Representative Bruce Weyhrauch@Ilegis.state.ak.us

To whom it may concern,

| need to express my concern about the insurance industry having the need to collect credit
information, in order to price their insurance policies to potential customers. They do not ask
for lost history reports from people who are shopping for new insurance coverage. They just
seem interested in credit information and the red flags that information will bring up.

The discrimination that is taking place because of this policy is outrageous. |think this policy is
two fold. First, people who have insurance will be forced to stay with coverage they have in
order to keep insurance enforce without having to give up their personal information to shop
around. Second, "you do allow a credit check, to find some reason to put people into a higher
rating. If this were not so, why don’t they ask for lost history reports? If you don't have any
insurance history, isn't that in and of itseif possible reason to increase the rate, until a track

record is established.

In order to get a quote on coverage, they want your social security number to run the check.
The Social Security Administration states "Prevent identity theft - protect your Social Security
number", form #SSA-7005~SM-SI (10-2002). We have become so loose with giving this
number out that we now face identity theft in our society in a big way.

| for one have never participated in any credit card offer. So what do you think my credit report
would show? Some people have said to me how do you rent cars or get advanced room
reservations. Just let me say" there is more than one way to skin a cat". My wife and | have
no problem in living life without credit cards. The requirement of needing the social security
number, for any other purpose than what it is mandated for, is use and abuse of our personal

freedom.

I ask you this, how many times has an insurance agent been on your property to evaluate their
risk in insuring your property? They do it sight unseen. | have lived in Alaska foi 28 y. jrs and
26 of those years on the same property. | have never had an insurance agent on my property.
They now want to use our credit information to see just what risk we are to them, while they sit

in their office and drink coffee.

I encourage the passage of this bill. | would also recommend it include business insurance for
the same reasons. My business property has had only one insurance representative on site in
the 27 years of coverage. They are the current underwriters and have offer the best price and
coverage and service over any other company we have had. They did not ask for any credit

review!

Let us stand united on preseiving our personal identity and freedoms. It is time to say enough,
on information gathering.

Sincerely Submitted,

Ron Sexton

2/5/2003 4:30 PM
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FOR IMMEDIATE RELEASE « February 9,2002
CONTACT: Rep. Crawford (9072; 465-3438
Sen. Elton (907846 4947
Actualities: (907) 465-5001

Elton, Crawford Bills Prohibit Discrimination in Insurance Rates

Bills ban use of credit score to rate auto and home insurance.

JUNEAU - Sen. Kim Elton (D-Juneau) and Rep. Harry Crawford (D-Anchorage) introduced bills to
prohibit the use of credit scores in underwriting and rate setting for home and auto insurance.

The insurance industry began using credit scores in underwriting and rate-setting in Alaska in 1993. The
industry claims there is a strong correlation between a consumer’s credit score and the likelihood that the
consumer will file a claim, but they won’t explain why the correlation may exist. Credit scores are generated by
third-party organizations that run a consumer’s credit history through a secret formula. The credit score and the
method of its generation are unavailable to both consumers and insurance regulators. This leaves insurance
regulators without the knowledge they need to fulfill their statutory obligation to protect Alaska’s consumers

from discrimination.
“Credit scoring is bad business in Alaska,” said Elton. “Why should an Alaskan who doesn’t believe in

buying on time, but who has a good driving record pay higher car insurance premiums? Why should a woman
who divorces a bum but has a good c.iving record pay a lot more for car insurance? Why should a couple who
Is approved for a home mortgage not be approved for the insurance coverage necessary to purchase the house?"
“Self-employed workers, recent divorcees, and members of minority and religious groups can be denied
insurance if a credit bureau scores them low,” said Crawford. “Discrimination in any form is objectionable, but
when it works economic hardships on groups and individuals without explanation, we have to put a stop to it.”
Crawford also noted that many older Alaskans prefer to pay cash, saying, “Our seniors aren’t an
insurance risk simply because they don’t choose to borrow. How can you defend a rate-setting method that says
tney are?”
Credit scoring has been a topic of debate across the nation, and research in other jurisdictions has shown

clear evidence that the method is discriminatory. One report, done by the Maryland division of insurance,
showed that credit scoring resulted in low-income families paying up to twice as much for insurance premiums,

regardless of claim history.
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Tuesday. January 29. 2002,12:00 a.m. Pacific

Permission to reprint or copy this articlefphoto must be obtained from The Seettle Tines. Gl 206-464-31130r
e-mail resale@seattletinmes.comwith your request.

Kreidler's weak case to limit ‘credit scoring’

Insurance Commissioner Mike K< idler proposes to restrict the use of 0 E-mail this article
"credit scoring” by insurance companies. He has made an interesting © Pprint this article

argument but has not proved his case.

It was in the early 1990s that insurance companies found a correlation between people's use of credit
and their claims on auto and homeowners' policies. Progressive Insurance, a California company,
assigned policyholders to 18 credit scores — a formula that considers whether a person is a recent
bankrupt, late in payments, has opened an unusual number of credit lines, etc. The group with the
worst score had claims about two-and-a-halftimes greater than the group with the best score.

Allstate also found a strong correlation with credit and claims.

Are they saying they can predict car accidents by looking at how people manage their credit cards?
Yes. They say it and are doing it. The question is, should it be restricted?

Commissioner Kreidler thinks no one should be denied coverage on account of a poor credit score,
and that it should affect rates no more than 20 percent. Why? Because he has seen a number of cases
that he thought unfair. One person went bankrupt because ofa medical crisis. Another, an immigrant

from a culture without bank cards, didnt have credit.
Medical crises may be insured against. People who move here are presumed to learn our ways.

If car insurers were proposing for the first time to use the driving record, there would be hard-luck
stories too: the story of the undeserved ticket; the story of the accident that was the other guy's fault.
And on the use of age and gender, countless;)arents have thought, "My son is not one of these hot-rod
drivers. So he's 16. Should it cost that much?"

If the state were to mandate only a 20-percent extra premium for 16-year-old boys, whose premium
would have to be raised to pay the claims? That is the problem with the 20-percent cap Kreidler

proposes: For every nickel it saves A, it will penalize B.

Kreidler worries that a high rate will cause the poor to drop their coverage. But, according to the
companies, prudence is not related to income. Some ofthe poor benefit under the credit scoring and

some don't.

The other tiling that disturbs Kreidler about credit scoring is that no one can say why it works. Ask the
insurers to explain why men have more car accidents than women. They don't know. Their interest is
in the fact. So, too, with credit. It is a fact that people with poor credit are poor risks for wrecked cars.

http://seattletimes.nwsource.com/cgi-bin/PrintStory.pl?document_id=134396739&zsection_... 2/7/2003
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If our insurance commissioner would ask the companies to ignore their discovery, he needs a stronger
case than this.

Copyright0 2QQ2 The Seattle Times Company
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USATODAY.com -Bad credit boosts insurance costs

Subject: USATODAY.com - Bad credit boosts insurance costs
Date: Tue, 04 Mar 2003 10:22:07 -0900
From: Jay Hardenbrook <Jay Hardenbrook@legis.state.ak.us>
To: Ginny_Austerman@legis.state.ak.us

Just a little

to you yesterday,

problems.

Thanks,
Jay

something extra to add to the packet. |

tried to send it

but wasnt' sure if you got it with all of the email

http://www.usatoday.com/money/perfi/general/2002-03-12-insurance.htm
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Bad credit boosts insurance costs
By Thomas A. Fogarty, USA TODAY

Credit trouble doesn't just make it hard to get a loan. For many, it's
increasing the cost of insurance.

Two dozen state legislatures are looking at curbing the growing practice
of using a customer's credit history to predict insurance claims. Nearly
every auto insurer in the USA has started to assign a score to a customer's
credit history'. Practices vary, but the score is used in deciding to issue a
policy, to renew it, or to price it. Credit scoring is becoming the norm for
home insurers, too. The Washington legislature this month became the

s first to significantly restrict credit scoring for insurance.

Political backlash is building because of cases like that of Lanry Jackson
and his wife, Elizabeth Alexander, of Kirkland, Wash. Last fall, their
auto insurer raised their rates 40%. The bump followed six years of
accident-free coverage and timely premium payments. But the insurer
decided to factor credit scores into pricing decisions; that brought up a
bankruptcy filing from seven years ago.

"My wife and | are careful drivers, and our credit has not been an issue
for a number of years," says Jackson, 45, a mining engineer.

Not in dispute is the ability of credit scores to predict broadly the
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likelihood of future claims by a certain type of customer.

Credit scores work in insurance calculations, says Lamont Boyd of
credit-scoring firm Fair Isaac, because "the vast majority of people tend
to do things in a certain way." Thus, he says, those who manage their
credit well also tend to leave home early enough that they don't have to
drive recklessly to get to work on time.

Joe Annotti, spokesman for the National Association of Independent
Insurers, says banning the use of credit scores by insurers could increase
rates for good credit risks because insurers could no longer distinguish
good risks from bad.
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COLUMNS By Devery Prince

L3 For the Journal

Centuries ago, anyone with a new idea that went against popular
belief was shunned by society or its leaders. It didn't matter if they
could prove their idea; the fact that it went against the beliefs of tf

SPEC'AL SECT'ONS day made it detestable to th(_)se W_ho wanted to maintain the sta_tus
quo. A well-known example is Galileo, who was sentenced to prisor
for writing that the earth is not the center of the universe.

Today, some members of the state legislature appear ready to
eliminate insurance companies' ability to use credit information for
insurance scoring simply because they don't understand it. The fac
is numerous studies have proven that using certain information
contained in credit reports is an accurate predictor of insurance

losses.

Two of the largest statistical consulting companies,
Tilinghast-Towers, Perrin and Fair, Isaac have both published studi<
sriuwing a statistically significant correlation between credit scores
and insurance losses. Studies such as these employ statistical
analysis methods similar to those used by universities, scholars,
laboratories, businesses and a host of other groups for their

research.

If you discredit the studies proving the accuracy of the use of credi
scoring, then millions of other studies must be invalidated because
they all depend on similar mathematical models to determine
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relationships between factors. Opponents of the use of credit have
yet to produce a single study that suggests that credit history is no
a valid predictor of insurance losses.

Instead of looking at the compiled data and research on millions of
insurance customers, the critics endlessly repeat statements that
have no credible evidence or studies to back them up. The volume
evidence compiled by insurance and independent research
companies overwhelms the anecdotal reports being fed to the
unknowing public by those opposed to credit scoring.

The bottom line is that the insurance industry wants to be able to
use the tools that will allow customers to pay premiums that
accurately reflect their risk of loss. Just like factors such as age,
marital status, gender, driving record, miles driven and car type, a
insurance score based on credit has proven to be very accurate in
predicting the likelihood of insurance losses. If these weren't valid
predictors, the insurance industry wouldn't use them.

Credit is, as proven by studies and industry data, the single most
powerful predictor of future loss and aids the industry in fairly and
accurately pricing insurance for consumers.

Banning the use of credit will take away the ability of insurance
companies to identify responsible customers who should be
rewarded with lower premiums. Instead, those responsible
customers will have to pay higher premiums to subsidize those wh<

are more likely to incur a loss.

Is it fair to use unproven accusations against the use of credit simp
because someone doesn't understand it or because it is new? The
unfortunate victims of this campaign will be those whose good
insurance scores show that they are less likely to incur losses, and
yet will be forced to pay more because this accurate factor cannot

considered.

Make no mistake: Someone will pay for the costs. The difference is
that some legislators want one group to subsidize another group in
the form of higher premiums, and insurance companies just want t
reward those who are less likely to incur losses.

Devery Prince is the principal of Anchorage-based Devery Prince

Agency, which provides insurance to individuals and businesses
across Alaska. He can be reached at 907-2.79-9000.
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Credit scoring is a useful tool for insurance companies; don't ban it

As an Alaska insurance agent, | am very concerned about proposed legislation
that would ban the use of credit for setting insurance rates. Those who
question credit's validity need only to look at the numerous studies that prove
its accuracy in identifying people who should receive discounts because they
will have fewer losses.

Your editorial of Jan. 26 brings up some valid points on the use of credit for
insurance scoring, such as medical catastrophes. These issues can be
addressed with some reasonable limitations. However, the philosophy of "I
don't like it or understand it, so let’s ban it" ignores the irrefutable fact that it
is accurate and helps to promote healthy competition in the insurance
industry, something Alaska desperately needs.

Let's not allow the government to pass another law to restrict business,
especially a law that will prevent insurance companies from identifying people
who should be rewarded for responsible behavior. If any of these bills pass,
those who will suffer will be consumers and small-business owners like me.

— Devery Prince

Anchorage

Credit scoring rewards consumers who will incur fewer losses

As an insurance agent who takes pride in providing my customers with
outstanding service and fair rates, | was disappointed by your editorial
(Credit scoring: either reform or abolish this insurance shortcut,” Jan. 26)
endorsing legislation banning the use of credit to set insurance rates.

The reason credit is a predictor of risk is not "magic.”" Numerous scientifically
designed studies and data from the industry have proven the connection
between a person's credit history and the number of losses they will incur.
The way a person cares for their finances can reflect the way they maintain
their homes, and taking financial risks can mirror risky behavior in activities
such as driving. Why would the industry use it if it wasn't accurate?

Credit scoring will allow an insurance company to reward consumers who will
have fewer losses with lower rates. If we have found an accurate predictor so
we can offer those discounts to the majority of our customers, why should it
be taken away by the Legislature? That seems highly unfair to those people
who are responsible and deserve good insurance rates. People with
responsible behavior should not have to subsidize the insurance rates of

those who are irresponsible.
-- Stan Tebow

Palmer

Begich is a candidate for change after nine years of stagnation

It's refreshing to see Mark Begich is running for mayor. | was afraid he'd sit
this race out and let the two other candidateS'go to battle.
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By RICHARD L. LOWELLEIlen Goodman
comment

(Published: February 24, 2003)
Insurance crisis demands attention

As a veteran insurance broker with 26 years of experience in Alaska, | am
alarmed by the never-before-seen insurance crisis in our state with regard to
the large number of personai-lines companies ceasing to do business in
Alaska. My fear is that, if this trend continues, the effects will be disastrous
for consumers, our businesses and, ultimately, our economy. That is why it is
imperative that we examine what the Legislature is proposing very closely
while there is still time to make corrections.

As evidenced by three bills in the Legislature, a recent concern is the use of
credit scoring to obtain a proper insurance rate. While all of us know of
isolated circumstances where credit scoring may have had a negative impact
on an individual consumer, the hard reality is that if the Legislature does not
allow insurance companies to use some sort of credit scoring as a tool in
conjunction with other guidelines, they will cease doing business in Alaska.
This will reduce even further the number of insurance companies operating

here.

The benefit to consumers of the use of credit is that those who will have
fewer losses can be more easily identified and rewarded with discounts.
Credit is another predictive factor such as age, marital status, gender and
type of car. Good drivers should not be made to unfairly subsidize poor
drivers.

| believe that a compromise is needed between the insurance companies and
the Alaska Division of Insurance. It is critical to ensure that both consumers
and insurance companies are being protected and treated fairly. The past few
years have been extremely difficult within the tumultuous insurance industry.
Alaska has lost many national companies representing home and auto
including Kemper, Fireman's Fund, AAA, United Pacific, Deerbrook,
InsurQuest, Colonial, Windsor, Atlanta Casualty, Industrial Indemnity, Alaska
Insurance Co. and Continental. In particular, the loss of two major home and
auto companies, Fireman's Fund and Kemper, were especially difficult for the
market. Fortunately, many of these customers went with Safeco, a company
that uses credit scoring in addition to its other underwriting guidelines.

Another major concern is the hastiness of this legislation at a time when a
new director of insurance is being selected. Ideally, the new director should
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;Stores arid'seWices' be given time to get situated into the new position and work toward a
statewide.". ;@ compromise between the insurance companies and the Legislature.

actvoo) News;:.

Find yqurohiid’s The proposed bills to ban the use of credit scoring are very shortsighted. We
(Sjl(;aﬁ?)r(?loNrg\t/\lllgl‘Also'\ need healthy insurance competition in Alaska. Banning the use of credit

learn about ’ scoring will serve only to drive more companies from our state as well as take
AU || M § away a valuable, proven tool to set rates fairly. The Legislature should
ljritiratirin. A withhold any action until the new director of insurance achieves a

compromise that benefits everyone.

Richard L. Lowell is an independent insurance broker with Ribelin Lowell and
Co. in Anchorage.
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(Published: January 26, 2003)

Insurance companies love the practice of credit scoring because it’'s cheap
and easy. By some magic known only to actuarial wizards, a person's credit
records can be converted into a number that companies find useful to
decide whether to insure a person or how much to charge him. No need to
spend a lot of time tracking down motor vehicle files, checking property
records or evaluating other information that directly bears on what kind of

risk the applicant poses.

And if there is no logical connection between a person's credit history and
the odds she will make auto or home insurance claims? No problem. It's

magic, but it works.

Except that it doesn't always.

Some people with good driving records get socked with big rate increases
because of what's in their credit file. Some people with good credit but bad
driving records get lower rates they don't deserve.

Some people have less than perfect credit records for reasons beyond their
control. They may have suffered a medical catastrophe. A recent divorce
may have scrambled their finances. An angry ex-spouse may be

withholding child support payments.

And the whole exercise of credit scorina is Dramised on the assumDtior. that
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what is in a person's credit file is accurate. Many an Alaskan can testify to
the contrary.

Credit scoring has drawn plenty of criticism, even from inside the insurance

industry. The National Association of Professional Allstate Agents has

condemned it on multiple grounds. The methodology is secret, with no

oversight by state insurance commissioners. Credit scores can change

frequently, calling their reliability into question. Noting the impact it has on

minorities, the poor, senior citizens and others who don't use much credit,
*-Trilfi' com e v > the group calls credit scoring "a new method of redlining."
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travel, relocation and . Anchorage state Sen. John Cowdery, R-Lower Hillside, is leading the charge
entertainment. The to ban credit scoring in Alaska. Hardly an advocate of big government, he
;‘;S'W”?;Z'S'Ig.ﬁtpcg’te?;_ knows first hand from his daughter's experience how credit scoring can
st6resand'services. _ punish someone with a clean driving record. He's joined by colleagues from
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School News River and Democrats Kim Elton of Juneau and Gretchen Guess and Johnny
Kind ydurxhild's® -f Ellis of Anchorage.
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Credit scoring issue may drive into Legislature
RECORD: Opponents charge discrimination while insurance companies
call it a valuable tool.

By Cathy Brown
The Associated Press

(Published: January 14, 2003)

Juneau — When state Sen. John Cowdery's daughter's insurance rates skyrocketed after
she got a new truck last year, he was outraged.

He said his daughter had a clean driving record but the insurance company jacked up her
premiums because of her credit score.

As chairman of the Senate Transportation Committee last year, Cowdery was in a
position to do something about it. He introduced legislation to ban the use of credit

scoring in setting insurance rates.

The bin did not make it through the Legislature last year, but Cowdery, R-Anchorage, is
introducing the measure again. He's co-sponsoring it with Sen. Kim Elton, D-Juneau.

Reps. Harry Crawford, D-Anchorage, and Mike Chenault, R-Nikiski, are introducing similar
bills in the House. The legislative session starts Jan. 21,

The lawmakers say the practice unfairly discriminates against people who may be good
insurance risks, despite not having great credit scores.

The insurance industry argues, however, that there is a statistical correlation between
bad credit scores and higher insurance risks and that not using the scores would penalize

people who are a lower risk.

After Cowdery’s daughter's case prompted him to investigate credit scoring, Cowdery
said, he began hearing from other people whose rates had risen because of the practice.

"People came out of the woodwork talking about this,” Cowdery said.

The use of credit scoring has hecome increasingly common in the insurance industry and
about two dozen states considered limiting it last year, Elton said. Washington state

passed a lbw restricting the practice.

Elton said credit scoring can unfairly discriminate against people who may have poor
credit for reasons unrelated to the home they own or their driving habits.

Minorities, rural residents, senior citizens, and groups that for religious reasons do not
believe in using credit are especially at risk, Elton said.

"Forexample, in rural Alaska where you have seasonal employment, you often deal with
a grocery store kind of off the cuff, and you get carried until employment happens the
next season," Elton said. Also at risk are people overwhelmed by high medical bills, he

said.



Nicole Mahrt, a spokeswoman for American Insurance Association, defended the practice.
Insurance companies do still use traditional factors, such as driving history and age, to
set rates, but they've found credit history is also useful.

"It statistically is very effective in predicting losses,” she said. "So essentially it helps
people that are a better risk not subsidize those that are higher risks."

Insurance companies can account for factors that would unfairly brand someone a bad
risk, such as those who never buy on credit, and look for other information in setting

their rates, Mahrt said.

Also, the people who develop the models for insurance companies are trying to find a
way to pull medical bills out of the formula so a serious illness does not unfairly push up
auto and homeowners insurance rates, Mahrt said.

Different insurance companies give more weight to some credit factors than others, so
consumers can shop around if they do not like the rates they are quoted, she added.

Elton said while there may be a statistical correlation between credit risk and insurance
claims, in practice using credit scores can lead to bizarre outcomes.

An insurance agent relayed an anecdote about a person convicted of DWI paying less for
insurance than a person with a bad credit score, though both drove identical vehicles,
Elton said.

Elton said he believes the legislation has a good chance of passing this year because
supporters began educating their colleagues about it last year.

Copyright © 2003 Anchorage Daily News
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Session:

State Capitol

Juneau, AK 99801
Phone: (907) 465-2995
Fax: (907) 465-6592

Alaska State Legislature

Interim.

716 W 4'hAvenue, Suite 300
Anchorage, AK 99501-2133
Phone: (907) 269-0250

Fax: (907) 269-0249

Representative Lesil McGuire

Chair, Judiciary Committee

House Bill 52
“An Act relating to the forfeiture of property used to possess or
distribute child pornography”

Sponsor Statement and Sectional Analysis

While providing inslant access to useful and valuable information for business and academic
research, the expansion of the Internet and corresponding development of computer technology
have also created an environment in which new types of criminal enterprise are flourishing.
Perhaps the most pernicious and predatory arc the ever-increasing crimes against children.

It is becoming far more common for pedophiles to seek new victims through on-line chatrooms
and email and for child pornography profiteers to use these technologies as a means to distribute
their materials. 1B 52 will provide the state courts and law enforcement agencies another tool to
combat these sexual predators by giving the courts additional punitive sentencing options and, in
turn, awarding forfeited computer technology back to law enforcement agencies for ongoing

monitoring operations.

HB 52 will make it possible for law enforcement to stay on top of this rapidly changing industry
without spending more government dollars. Advances in technology seem to happen on an
almost daily basis, and new technology can frequently outperform previous models. This creates
greater restrictions for police detection and monitoring operations thus leaving them at a
disadvantage. In order for law enforcement to effectively combat computer crime, they must

have access to the necessary hardware.

There are forfeiture laws in place across the country and at the federal level. Several other states
already have similar laws on the books relating to the forfeiture of computers used in sex crimes.
The use of computers in the commission of sex crimes is a national problem, and Alaska can
look toward other states’ laws in this area to draw realistic conclusions about the likely impact

here in our own state.

HB 52 will amend AS 11.41and AS 11.61, respectively, by adding the necessary statutory
language for the forfeiture of hardware used either in a sexual offense or in indecent viewing or

photography or child pornography.



Alaska State Legislature

Interim.

Session:

State Capitol 716 W 4mAvenue, Suite 300
Juneau, AK 99801 Anchorage, AK 90501-2133
Phone: (907%465-2995 Phone: (907) 269-0250
Fax: (907) 465-6592 Fax: (907) 269-0249

Representative Lesil McGuire

Chair, Judiciary Committee

HB 52 - Sectional Analysis

Section 1. Provides legislative intent that in cases where the owner of the forfeited property is
innocent of the crime, their property is returned to them following existing procedure and as the
courts deem reasonable.

Section 2. Adds a new section that authorizes forfeiture of property, specifically electronic
equipment as defined in the section, used to aid in the commission ofa sexual offense under AS

11.41.410 - 11.41.470 including inchoate forms of those sexual offenses.

Section 3. Adds a new section that authorizes forfeiture ofproperty, specifically electronic
equipment as defined in the section, used to aid in the commission of indecent photography or
child pornography under AS 11.61.123 - 11.61.127 including inchoate forms of those offenses.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number;
2003 LEGISLATIVE SESSION Bill Version: HB52
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Administration
Title An Act related to forfeiture of property BRU Legal and Advocacy Services
used in sexual offense Component Public Defender Agency
Sponsor Rep. McGuire
Requester (H) STA Component No. 1631
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008  FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants «Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal;
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
This bill would have some effect on Agency operations, simply because if the slate requests forfeiture, it

will make the sentencing more complicated insome cases. Howeverwe do not anticipate much of an
impact.

Prepared by: Linda K. Wilson, Deputy Director Phone (907)-334-4416
Division Public Defender Agency Date/Time 2/11/03 7:07 AM
Approved by:  Mike Miller, Commissioner Date 2/11/2003

Agency Department of Administration
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version; HB 52
() Publish Date:

Revision Date/Time (Note if correction): N/A Dept. Affected; Public Safety
Title An act relating to the forfeiture of property used  BRU AST Detachment

to possess or distribute child pornography.... Component AST Detachment
Sponsor Representative McGuire
Requester House State Affairs Component No. 2325

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007  FY 2008  FY 2009
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES [

CHANGE IN REVENUES"( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
No fiscal impact to the department.

Prepared by: Lieutenant Matthew Leveque Phone 907 269-0390
Division Alaska State Troopers Date/Time 2/11/03 8:09 AM

Approved by:  William Tandeske, Commissioner Date 2/11/2003
Agency Department of Public Safety

(Revised 9ZPOVB) Page lof 1
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Anchorage

M unicipality ofAnchorage All-America City

Anchorage Police Department

February 6,2003

Representative Lesil McGuire, Chair
House Judiciary Committee

716 W. 4~ Avenue, Suite 300
Anchorage, AK 99501-2133

Dear Representative McGuire:

This letter is written in support of HB 52, An Act relating to theforfeiture of
property used topossess or distribute childpornography, to comm it
indecentviewing orphotography, to commit a sex offense, or to solicit the
commission of, attemptto commit, or conspire to commitpossession or
distribution ofchildpornography, indecent viewing orphotography, or a

sexual offense.

Law enforcement agencies are often required to return equipment used in
these crimes to the perpetrator or to another person whom the perpetrator has
designated. Many of these items have been specially designed or adapted
for no other purpose than to commit specific criminal acts. This equipment
is generally costly and sometimes hard to obtain.

We feel it is necessary and appropriate to deprive those convicted of sexual
crimes ofthe means to commit them again or allow others to use them for
the same purpose. We therefore offer our support for House Bill 52. Thank
you for bringing this legislation forward.

Sincerely,

William Miller
Deputy Chief

4501 S. Bf&gaw SL * Anchorage, Alaska 99507-1599 « Telephone: (907) 786-8500 « Fax: (907) 786-8638

www.nuuil.org
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Subject: HB 52
Date: Fri, 07 Feb 2003 17:35:27 -0500
From: Polarcop@netscape.net (Alaska FORCES Task Force)

To: heath_hilyard@legis.state.ak.us

Heath,

Sorry about
equipment trying to keep up with the
basically refer to the comments made in my previous letters and follow

the delay but | have been swamped and am pretty much alone using old
fastest changing landscape seen by man. | will
this theme:

I run a task force representing the digital evidence recovery and computer crime
interests of law enforment agencies throughout the interior. Digital evidence in
cases of sexual crimes has proven to be extremely valuable in obtaining convictions.
The sentencing of convicted sex offenders should include the loss of the instruments
of the crime. To return a computer to a sex offender who used it to stalk, harass,
threaten and assault a person is not only morally reprehensible but is tantamount to
encouraging it to happen again. We forfeit cars used by drunken drivers, wepaons and
almost every other instrumentality but computers and digital devices have been

returned for unknown reasons.

the state will do everything in it's power to

The victims message should be that
if you choose to

it from happening again. The public message should be that

prevent

be a sex offender, we choose to punish you by taking anything you use to be one. The
offender message w ill be that you w ill have to go out and buy another camera,
computer or other device to offend again. It won't get cheaper.

The forfeited equipment can be used by investigators to further process digital
investigations or aid in law enforcement efforts in some way.
not be used by the offender again.

evidence, conduct Even

if they are donated to charity, they will

It is for the children, victims of any gender, and the good people of the state.

Sincerely,

Alaska FORCES Task Force
Marc Poeschel, Coordinator
http://www .akforces.uafmedu/

The NEW Netscape 7.0 browser is now available. Upgrade now!
http://lchannels.netscape.com/ns/browsers/dov/nload.jsp

Get your own FREE, personal Netscape Mail account today at
http:// webm ail.netscape.com/
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[Fwd: Regarding House Bill 52]

Subject: [Fwd: Regarding House Bill 52]
Date: Mon, 10 Feb 2003 10:25:48 -0900
Jrom: Representative Lesil McGuire <Representative_Lesil_McGuire@legis.state.ak.us>

Organization: Alaska State Legislature
To: Heath Hilyard <Heath Hilyard@Ilegis.state.ak.us>

Subject: Regarding House Bill 52
Date: Sun, 2 Feb 2003 18:14:07 -0900
From: "Ben Granade" <bgranade@customcpu.com>
To: <Representative_Bruce_Weyhrauch @legis.state.ak.us>,
<Representative_Lesil_McGuire@Ilegis.state.ak.us>
CC: <Representative_Pete Kott@legis.state.ak.us>

February 2, 2003

Hon. Bruce Weyhrauch . _
Chairman, House State Affairs Committee

Hon, Lesil McGuire _
Chairwoman, House Judiciary Committee

regarding: House Bill 52
Dear Chairman Weyhrauch and Chairwoman McGuire:

The Naturist Action Committee (NAC) is the political arm of The Naturist
Societg (TNS), a membership organization that represents the interests of
many thousands of naturists across North America, including many in the
state of Alaska. The Naturist Action Committee is strongly opposed to House
Bill 52, which will be considered by the Judiciary Committee and the House
State Affairs Committee of the Alaska House of Representatives.

Naturists are skinny dippers and nude ‘unbathers who believe there is
nothing shameful about the unclothed human body. Naturism is a non-sexual
family oriented activity that includes children and adults. It is a formal
name for an activity that has been an informal tradition in Alaska and

elsewhere for years and years.

House B ill 52 represents itself as addressing sex criminals. However, in its
present form it would clearly punish skinny dippers as well, allowing the
forfeiture of "property used to aid'l the commission of the non-sexual
activity of skinny dipping and other instances of mere nudity that are
absent sexual context. The Naturist Action Committee, on behalf of the
membership of TNS, strongly opposes House Bill 52 in its present form on the
simple grounds that by adding the forfeiture of property as a punishment for
skinny dipping, the punishment no longer fits the crime.

Please consider the following table, which summarizes the sections addressed
by HR 52 in Chapter 11.41 of the Alaska Statutes:

11.41.410 Sexual assault in the first degree felony,
unclassified .

1|1.41.4820 Sexual assault in the second degree felony,
class

11.41.425 Sexual assault in the third degree felony,

class C .
11.41.427 Sexual assault in the fourth degree misdemeanaor,


mailto:Representative_Lesil_McGuire@legis.state.ak.us
mailto:Heath_Hilyard@legis.state.ak.us
mailto:bgranade@customcpu.com
mailto:Representative_Lesil_McGuire@legis.state.ak.us
mailto:Representative_Pete_Kott@legis.state.ak.us
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class A
11.41.434 Sexual abuse ofaminor, first degree felony, unclassified
11.41.436 Sexual abuse ofaminor, second degree felony, class B
11.41.438 Sexual abuse ofaminor, third degree felony, class C
11.41.440 Sexual abuse ofaminor, fourth degree misdemeanor, class A
11.41.445 Incest

felony, class C

11.41.455 Unlawful exploitation of a minor

felony, class B

11.41.458 Indecent exposure, first degree

felony, class C

11.41.460 Indecent exposure, second degree misdemeanor,
class B *

* class A only if in the presence of a person under 16 years of age

Of the dozen sections of Chapter 11.41 identified by HB 52 as candidates for
forfeitures, only 11.41.460 does not describe activity with sexual content.
In a list dominated by felonies, the base offense of section 11 .41.460 is a
class B misdemeanor, described by the term "reckless", but not by the term

"sexual."”

Tossing skinny dipping, nude sunbathing and other non-sexual nudity into the
mix with the genuine sexual offenses for which property forfeiture would be
allowed would surely make very bad law for the State of Alaska. I|If HB 52
were to be passed into law, naturists would have no choice other than to
challenge it in court. We ask you to report HB 52 unfavorably from the

comm ittee.

As an alternative, we suggest that the b ill be amended to exclude section
11.41.460, Indecent exposure in the second degree. Such a revision could be
accomplished by a simple committee amendment affecting only two lines of the

b ill, as follows:

07 * Section 1, AS 11.41 is amended by adding a new section to read:
08 Sec. 11.41.468. Forfeiture of property used in sexual offense.
Property

09 used to aid a violation of AS 11.41.410 - 11.41.470 11.41.458 or to
aid the solicitation of,

10 attempt to commit, or conspiracy to commit a violation of AS
11.41.410 - 11.41.470 11.41.458

11 may be forfeited to the state upon the conviction of the offender.

The effect of such an amendment would be to place the emphasis of HB 52
where it was originally intended to be, while avoiding a disproportionate
penalty on a clearly non-sexual activity. On behalf of naturists throughout
Alaska and elsewhere, | thank you in advance for your thoughtful

consideration.

Respectfully,

Ben T Granade

Area Representative, Alaska
Naturist Action Committee
18335 McCrary Rd.

Eagle River, AK 99577

(907) 696-5831

Name: winmail.dat
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Foreiturc is Reasonable, and It Works

FORFEITURE IS REASONABLE, AND IT WORKS
Stefan D. Cassella*

Asset forfeiture has become one of the most powerful and important tools that federal law enforcement
can employ against all manner of criminals and criminal organizations - from drug dealers to terrorists
to white collar criminals who prey on the vulnerable for financial gam. Derived from the ancient
practice of forfeiting vessels and contraband in Customs and Admiralty cases, forfeiture statutes are now

found throughout the federal criminal code.

Why do forfeiture?

Federal law enforcement agencies use the forfeiture laws for a variety of reasons, both time-honored and
new. Like the statutes the First Congress enacted in 1789, the modem laws allow the government to
seize contraband - property that is simply unlawful to possess, like illegal drugs, unregistered machine
guns, pornographic materials, smuggled goods and counterfeit money.

Forfeiture is also used to abate nuisances and to take the instrumentalities of crime out of circulation.
For example, if drug dealers are using a "crack house" to sell drugs to children as they pass by on the
way to school, the building is a danger to the health and safety of the neighborhood. Under the forfeiture
laws, we can shut it down. If a boat or truck is being used to smuggle illegal aliens across the border, we
can forfeit the vessel or veiucle to prevent its use time and again for the same purpose. The same is true
for an airplane used to fly cocaine from Peru into Southern California, or a printing press used to mint

phony $100 bills.

The government also uses forfeiture to take the profit out of crime, and to return property to victims. No
one has the right to retain the money gained from bribery, extortion, illegal gambling, or drug dealing.
With the forfeiture laws, we can separate the criminal from his profits - and any property traceable to it
—thus removing the incentive others may have to commit similar crimes tomorrow. And if the crime is
one that has victims —like carjacking or fraud - we can use the forfeiture laws to recover the property

and restore it to the owners far more effectively than the restitution stamtes permit.

Finally, forfeiture undeniably provides both a deierrent against crime and as a measure of punishment
for the criminal. Many criminals fear the loss of their vacation homes, fancy cars, businesses and bloated
bank accounts far more than the prospect of a jail sentence. In fact, in many cases, prosecution and
incarceration are not needed to achieve the ends of justice. Not every criminal act must be answered
with the slam of the jail cell door. Sometimes, return of the property to the victim and forfeiture of the
means by which the crime was committed will sulrlce to ensure that the community is compensated and

protected and the criminal is punished.

The parade of horribles

The expansion of forfeiture into all of these areas has, of course, been controversial. When laws that
were designed to seize pirate ships from privateers are applied, over the course of a decade, to the
seizure of homes, cars, businesses and bank accounts, there are a lot of issues to sort out. How do we
protect innocent property owners? What procedures afford due process? When does forfeiture go too far,
in violation of the Excessive Fines Clause of the Eighth Amendment? The ten forfeiture cases that die
Supreme Court has had on its docket in the past five terms are part of this sorting out process. There are
certain to be more; and Congress will need to pass legislation to fill in many of the loopholes.
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An informed debate on these issues is welcome. The debate is not informed, however, if it is muddled
by the misconceptions and plain old-fashioned misstatements that seem to pop up in every article critical
of asset forfeiture. Roger Pilonk article, containing the usual parade of horribles, is a good example.

Once again we arc told that forfeiture is based on an absurd legal "fiction™ that the property is guilty of
the crime, which implies that property can be forfeited without proof that a crime was committed by a
real live person. Wete told that the government can seize property "almost at will," i.e. without due
process, and that innocent people find the process so unfair that they walk away from their property
without filing claims. And webe told that even when they do file claims, innocent owners just dont have
any rights. Lets see if we cant inject a little truth and understanding into the debate on these points.

The legal "Fiction”

There are three types of forfeiture under federal law: administrative forfeiture, civil judicial forfeiture,
and criminal forfeiture. An administrative forfeiture is essentially a default proceeding. It occurs when
property is seized and no one files a claim contesting the forfeiture. By definition, all administrative
forfeitures are uncontested. Between 80 (eighty) and 85 (eighty-five) percent of all forfeitures handled
by the Department of Justice fall into this category.

If someone does file a claim to the property, the government has a choice (assuming Congress has
provided both options by statute). It can file a civil complaint against the property in district court, thus
commencing a civil judicial forfeiture; or it can include a forfeiture count in the indictment in a criminal
case, which sets the stage for a criminal forfeiture. In 1995, the Justice Department began aggressively
training criminal prosecutors in the use of the forfeiture laws, so that now more than half of all contested

forfeitures are criminal forfeitures.

Just because a forfeiture is handled administratively or civilly, of course, doesnt mean that there isn't a
related criminal case. In all forfeiture cases there must be proof that a crime was committed by someone.
In fact, in more than eighty percent of all forfeitures, including administrative and civil forfeitures, there
is a parallel arrest and/or criminal prosecution. There wouldn't have been such a wail and ciy about
forfeiture constituting a violation of the Double Jeopardy Clause a few years ago if that werent so.
(Between the Ninth Circuit’ decision in United States v. $405,089.23 in 1994 and the Supreme Court's
decision putting the double jeopardy issue to rest in United States v. Ursery, thousands of federal
prisoners filed post-conviction actions alleging that their criminal conviction and the civil forfeiture of

their property constituted double jeopardy.)

The legal "fiction™ that the property is "guilty” of the crime is simply a shorthand for the way a civil
forfeiture case is styled: United States v. $405,089.23, United States v. 92 Buena Vista Ave., and so
forth. In legal parlance, the property in such a case is the "defendant.” But property doesn™ commit
crimes; people do. If there isn't proof that a person committed a crime, there is no forfeiture. If our
normally verbose legal system styled its civil forfeiture cases to set forth the full legal theory, this would
be obvious. The above cases, for example, might have been called United States v. $405,089.23 in
Proceeds Earned by Charles Arlt From Selling Methamphetamine; or United States v. A Residence at 92
Buena Vista Ave. Purchased with Drug Proceeds that Joseph Brcnna, a Drug Dealer, Gave to His

Girlfriend.

In short, forfeiture is a way of reaching the property involved in a crime, but the focus is on the crime,
without which there can be no forfeiture.

Why do civil forfeiture?
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ifdl forfertues inohe tre comission cfaane, ad trevestmgjartty inolve anarestar

prossauaan, why does the goverment use avitfarferture atall? it srot, asmany antad, because BB

recssanly essiar. To treantrary, tteessiestway 1o farfertaaminal deferclent™ pragerty mmany

s Bot tofika sgarate avl adion, but opresmt tre farfeiture iss.e o tte same jury tretjust

m('ctedﬁeobl’erm nteaiminal e, But soretines, aimiral fafartue isntaailsble or doesn\
e .

Take tre adninistratine Tafertuecsss fareample. There isno point in includingaaamiral farferture
oouTt nan indichettand presmang tre 1Iss.e toajury iftte defachnt snotgoing toarntest te
fafatue. Hadefedht facig amiral avicaan fardrug traffdan thinks spointess toartest e
farferture of the cash seizd fran him as drug proasads et tre time of his anet, itiseqally pointless o
dutiertte indicinret with a farferture countwhen adninistratae farfertuewill asier.

What aoout tre arntestad Tarfertures tetare done amilly? The reesos fartesarcmany . Airst, while
trare areover 100 auvl farferture Settiss, there arc relatnely few aiminal farferture Satutes. Drug
procests can be fTafertad erttar avillyar-amirelly, fareamle, butfireans, ganbling
\ehicles used tosmuggle illed dlies, ad anterfertarg pargdemaliacan mlybeﬁrléllﬂjcivilly
See 28 U.S.C. 84a1(a). This saprdblem Cogress rwlstoﬁx

Secod, amiral farferture requires afecral cvicaon for tre crine givilg e o tte faferture. ke
cefadnt sdead oris aflogrtive, ttare can be no prossautian and trerefare no armirall fTarferture. e
cefadantvwas prosecuted na Stae e, tre feceral faferture hes tobe avl, because ttere isno feckral
prosscutaianfor treaimiral offese. And iftte defercant isprossauted farore ae, but tre prgerty
wes Inohvad nardiatedut syarate are, tre fafertuehes tobe avl, because tteaimiral fafertue
s Iimited o tre offese ofaviction. For eamlle, drug procsads seizd from acefadant et tte tine
of his arestnust be Tarferted avillly iftte defaclnt isdarged with possession of drugs wirth et o
distriute, because such money waes recessarily the proosads of an eerlierdrug dal, ot tteone far
which tre defatint sactiallyprossated.

Third, and perhgos most inportant, aimiral farfarture s Timited o tre prgperty of tre cefaoint. iftre
cefathnt usss someone eleesprgerty tocomit tte ane, aimiral farferture acooplishes rothirg.
Only aml fTafertuewill reech trepgarty. Forexaple, fadrug dealer uses an aimplae tosnuggle
drugs o Gllrfania, tte govermeant hes an niarest neizirg and farfertarg tre plare. But suppose tte
anlly person anrested and prosecuted stteplot. Hihe ons tre plare atndt, ammiral farfertue ste
way togo. But iftte plare sovned by acoporataan, ora thirdqearty in South Arerica, orby tre pilot
Jontdywith his soouse, aiimiral farfeiture spontles.

The same stre ifwe vat ofafatacgakhose. We can prossaute tre teants intrebuniding untal
trecons come hare, lutwe willl never ke dble to fafert tre burlding aimiral ly iftte terents dn“town
it Hrtre building kelags toa slunlordwho al loned his prgperty to ke tumed moaarack house, we
need aMill Tarferture togut itdoan.

Due Process

Whatever tre reesas why aMil Tarfature sesssal o faceral law enforcanent, stgoes without saying
tet tte processnust be . All prgoerty onners - whether they be aiminal deferdants or thardpartses
- aeatatld tode proosssof lav. Mr. Pihwarrtercbﬂetobepraﬁssisladdrg He sas ttet tre
government can seize prgcerty " almost atwill,'* tret afficials can " 'seie prgoarty, reall orparsael,
wirthout rotace or hearing,'* and et iInnooent parties fird the system so dauntiing et tihey abandon treir
property without filigadiaim. On dil ports, he isgreatly mistalen.
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Seiares of praerty for farfartue ae govermed by tte sare rulles tretgovern seiare of progoerty far
evidae - tregjardh ad seiare requirenats of tteFourth Amendment.. See Unirted States v. Lasanta,
978 F.2d 1300 (A Gir. 199). Iffectral agatsvant tosere prgearty fafarfertue, theyhave togeta
vanant, uinless one of the recognizad ecsptaa s o tteFaurth Arendment gplies, llkewhencaeh B
foud nplain view naehicle ttetcan be drien anay, and ttere isprdeblle cause oleliee itsdrg
proceads, arwhen prgoerty isfound duning asearch racat oa lavful anest. Infect, Inmany

Ista s, farfeitue ssiares actmore Iimited then ttairevicentiary counterpars. See 18U.S.C. 881(b)
@ (money launtering Gsss, varrantless seiaures are authorizd during ssardes incicent toane,
lbutrot notherexigant aranstancs).

In real progerty Gasss, tre rules aredill more restridie. In Uninted States v. James Deniell Good
Prgerty, 114 S. C. 492 (1928), tre Supreme Court held tretreal pragertymay notbe seizd atdll, even
with avarrant besed on ashowving of praeblle cause, untall tre prggerty onner hes been given rotaceand
an quortunity tohe eard. Ingart, nraal prgeerty Gasss, treDue Process Clause of treArfth
Arendment recuires tre government togive prgcerty onners more ' jrocess ' then isdue uncer tte

Moreover, ssizig tre pracerty isnttte end of treprocsss; it anly ttelbsgiming. rsomeone varits o
antestafafartue he hes a gt o fikadaim, therdoy facing tre govermment tofikaaMl ar
amiral fafertue acion nfectral curt. tte a2 BaMl, tteclananthes dll tre nghts tretatted
normal aul Iiagetaon, including tte ngtodisoeryad terngtoate=by juy. Arelly, te
farfertue \adictnust be besad on apreponderance of tte adnissible evidaee, ot tre prasble cause
Of curse, ay systemcanbe inproved. The stace Departmentt hes proposed kegsslatiaontomake tre
goverment carry tre burden of proof naMil fTarfertueesss. We alsohave suggested making iteesier
farpeple ofikeclais infafeitue casss by exdtading trefiligdedlires, and we have proposeda
remedy farthose whose pragerty isdamaged ngovermment astady. (The Jstace Departments
lexslate pracsal and sygoortang testinoy arepublised ntte record of the Hearring on the Gl
AssetFarfertureReform Act, H.R. 1916, Hou; - Comittee on tte ldiciary, 104th Cogress, 2d Sew.,
Sl No. 94, July 22,1996.) But itispraoosteras tosay tret prgoerty ovrers are deniled due prooess
uder aurrant law.

The Unoontested Forfertures

What duldwe make of tte fact tret so many farfertures are unoontestad? The aitacs, ofcourse, s2
thisasevidance tret iImooent prgerty oaners arevalking anay from treirprgoerty without filliga
claimbecause tre proosdures are unfair. But the qoosite sfarmore liely. Four autof fne fafertues
arcuotested because nmost Gases treevidence s overnielming tretaotestang tre farferture
woulldbe portless. A defadent drarged with stuggling illed dlies, Tareaple, migit s=e Iittke
advantage nantestuy tre farfarture of tre truk he was drvirg when he wes anvested and trealies
were faud. Remember, eighty percant of dll farfertures inolhve aarallid anrest arprossautaan. Those
aeasss nwhidch tedsfathit snautawyway, hes cursel, and yetmost of tre tine docs ot
dject o tte farfeitue.

Grtanly, ttaeare dill due proosss 1Iss.6s5 10 be worked aut. One ofttemost nettlesore inohes tre
arrat floxd of post-acorvactaan pleedings being filedby feceral priscerswho cotend tret they did™t
aniest faferture actaa s because they dichtrecene proper rotaee. See eg. Uninted States v. Clark, 34
F.d378 (10thGir. 19%6). Most camonly, treprisoars anplain tretthe govermment sent tterotice
o ttewrong |l or tbahome actresswhen tte government knew tret the person was icarcaraled.
Ormirells have due process nghis st lileeveryore e, 0 trte govermment nust fird away toprovice
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rotice of farferture actaias parsas keig held n|lL. But ttese are hardly cases tret inohve Inmnocent
claimants not filirg clains because tre proosdures are steded sgpirst them.

Innocarit Owners

In his disaussian of Bemniis V. Miichigen, Mr. Pilonmakes apersuesive argunent tras the Corstatutaan
does ot aceg ately protect imrocatovers inaMl farfartueess. litsan arguent, honever, et
hes hitterelevance o fackral fafertue lav.

Bamis, itmust be remenbered, was aState Gaee. Michigen, gearatly, does not provice statutory
protection for iImocentonners, and the Supreme Court held tretno such protectian sreuired by tre
Due Process Clause. Faireough. But tre fact tret the Gorstatutaon doesn arotect innocent owners
doesntimean tret tre legrskature canot do 0. Infat, Congress hes included an imooantowner defase
nwuvrttally dl of tremost wackly used feckral fTarferture Satuies. For eale, tredrug Statuies, 21
U.S.C. 881@)®&) ad (), sy tretrertterehicles nor reall prgerty, regectinely, may be forferted if
theywere usad tocomit acrinewrthout tte knovlledge arcosant of tte over.

Mr. PiloTsclaim tret ' otels and goarttant bunldings arc today faferted when tretrovners are ureblle
tpreattdruy trasctios nthen!” spstplainwog. Bven aprgeerty over who "knons'* ttethis
property isbeing used faran illed pupose sprotectsd from farferture ifhe shons trethe tookdl
reesreble stgs to prevatt tre adtivity. See Uninted States v, 141st StrestCorp., 911 F.2d 80, 877-78
(2d Gir. 1990) (ladlardwho knew builldirg was beiing used fardrug traffid<rg hed gqaoortuninty t©©
show he did nrot consat tosuch L), @t denied, 111 S. G 1017 (1991); Unirted States v. Parcell of
Real Praperty Known as 6109 Grubb Roed, 886F.2d 618,626 (3d Gir. 1989) (mrfewho knew of
hushard™s use of resicancee far drug traffiidag had gqaoortuninty toshow e did ot consat tosuch Le);
United States v. One Parcel ofReall Estate at 1012 Germantown Roed, 963 F-2d 1496 (A1th Gir. 199).

For example, the onner of a resscantial hotel doesnthave toputa stop todrug trarssctias on his
prgeerty; he st hes todo what areesaeble ovner would do torytostp i like calll e poliee, eact
teents axvictsd ofcommirtting drug arimes on tre pramisss, and rsall sty devicss ke laddsad
adeguate lightrg. See Unirted Slates v Al Right, Titleand Intarest (Kenmorre Hotel), 77 F.3d 648 (&d

ar. 19%).
What Congress Can Do

A key provision intte Jstace Departnent™s leossiatine prgoosal would aodirfy thisconogptand thus
exterd the imnooant ovner defense o dll feckral Tarferture datues. In acirtion to treotter due process
refoms disaussed aowe, ttiswould go alagway tonard making sure tret tte faferture las aeup ©

chte and protect tte ngts of dll prgoerty onrers.. But there smore tretkCongress can do toenhance tte
fafertue las.

A<, tre aimiral farferture stiatutes Soulld be revised tomake sure tre govermment can use them ndll
s where I gqagariate todo 0. Orminal farferture should ke aaildblewnerever avl fafertue s
autitorizad. The goverment alsonsads etier tools toenforae aminal farferture judgrents arairst
aovicted cefatants, and neads 1o be ablle 10 restrain pracerty sLbject to faferture, including sustatute
asts, petrel, tomake sure trattte assets are dill around once tre defedant sacovictad.

Alsp, there Bno rhyme arreesm o treaurrat faferture lans regarding tre farferture of amirel
procssts. We can fafertproosads nadrug Gasss, butnot infraud easss; we can fafatttemoney paid to
a'begman’ mamoney lautEringase, but ot ttemoney paid toa "hitman™ manurder-for-hire
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ezge. All aimirall proceads Sould be s bject tofafature, ad tre term " Joroosecs " Shoulld be cefired ©©
mean gross proceads, notretpoits. esasurd tetsome aurtshave alloned heroin trafiidas ©
dedLct trerroverhead eqoanses franthe amount ofproosecs s ject o farferture. See Uninted States v
McCanrold, 1996 U.S. Dist. LEXIS 8975 (\X). 11 An. 19,199%6).

In ttese and many otterways, tre farferture lans canlbee inproved both toprotect tre nghts of prgoerty
onrers ad toallov tre govermment tomake Tl use of ttisdraratical ly suocessful law eforoamant
1odl. Cogress hes ttetquortunity tsyear. Hwe canavoid temisstatenatts and miscoogptaas tek
sEnealy oplaniz tre ddate, lavaetforoamat, cefese attargsad ksl aascan work taoetter
toproduce agauirely aomprehansive and effectivebody of lans tomake faferturework fordl ofus.

*Stefan D. Cassella is the Assistant Chief, Asset Forfeiture and Money Laundering Section U.S.
Department o fJustice. The opinions expressed in this article are solely those o fthe authorand do not
necessarily reflect the views orpolices o fthe Department o fJustice.
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HOUSE COMMITTEE REPORT

(7)
Date Referred to Committee: March 5,2003 FURTHER REFERRALS: Finance

Date of Committee Acf3®T A palL /m 273
The STATE AFFAIRS Committee considered: SSHB 55

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 55 CORRECTIONAL FACILITIES
"An Act expressing legislative intent regarding privately operated correctional facility space and services; relating to the
development and financing of privately operated correctional facility space and services; authorizing the Department of
Corrections to enter into an agreement for the confinement and care of prisoners in privately operated correctional facility
space; authorizing the Department of Corrections to enter into agreements with municipalities to expand existing
correctional facilities; and providing for an effective date."

Recommends it be replaced with [ JHCS or [ ] CSfor ( )
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Luckhaupt
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 55(STA)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE -FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES IIAWKER AND ROKEBERG, Kohring

A BILL
FOR AN ACT ENTITLED

""An Act eoressing legiskatine intent regarding privately operatted correctical faality
gace and saviess; relating o the development and financing of prinvately operated
correctiaal faality spece and savicss; authorizing the Department of Corrections ©
ater Into an agreement for the confinement and care of prisorers in privately geerated
correctical fedillity speoe; authorizing the Department of Corrections to enter into
agreements with mnicipalraes to expand exastirg correcticral faallities; and providing
for an effective cate. "

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The unaodiffied law of tre State of Alaska isamended by adding anew sectian
o red:
LEGISLATIVE INTENT. It tte intetof tte leosskaiue nsc. 2 of this Act ©
saure aditical carectacel faality gece ad savicss thraugh a prnately  goerated
arectical fadlity n Aleda. The lggiskature anticiaies a prinately goerated conrecticel

-1- CSSSMB 55CSTA)
New Text Underlined [DELATED TEXT BRACKETED]
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faality will bring copetative management styles and goaratias 1 Alaska and bestow
econamic barefits nstate as opposed o sading prisoers and associated econamic sygoort
Qutsice tte Stete.

*Sec. 22 The uaadirfied law of tre State of Alagka Bamended by adding anew section o
resd:

AUTHORIZATION TO CONTRACT FOR CORRECTIONAL FACILITY SPACE
AND SERVICES WITH THIRD-PARTY CONTRACTOR FOR OPERATION, @ The
Department of Correctias sautihorizsd toatter Into an agreament with amunicipal ity for tre
puipose of aouining correctaaal faality oece and servicss faraminimum of 25 years far
persas who are commirtted 1o the austody of the comissiioner of aorectias.

O The agreament enterad INto under this sectian s pradiicatad on and mustt provice
far an agreament between a municipality and one or more prinaie thirdarty antractors
under which prinate, far profit or roprofit thirdearty antractors arstruct and goerate tte
fadllity by providing far astody, are, ad disciplire serviass far persons comitted o tte
austody of the comissioner of correctaas under auttoraty of state law.  In an agreament with
a mnicipality, the comissioner of covectias ddll rauire tet tre municipality proaure
one or more prinate thircHarty qeerators through a aorpetatave bid prooess.. The procurement
requireraTts of this subsection are satasfid 1If tte municialinty, N eacise of its polers
under AS 20.35.010(15) far procurement of lad, dssign, aastructian, and gqeeratian of a
faality, folloss ssnunicipal ordinences and resolutias and procurement proceolres.

© The auttorization given by @ of this sscticn B 9bject ©© tte follovirg
adraas:

(@ theagreament nust cover aminimum of 1,200 prism beds, ad, sbject o
@ of this s, the payments by the Department of Correctias
(A may not exceed a tod per diem ast of $4 an imate aday or &6
peroat of the Inmate aost per day 1o tre Stake far the aanstructaon and gqeerataan by tte
state of eppnalent faalities, whidever s kes; tte per diem ast dall be adjusted far
(@ dages nte astof Iimirg fran te effectve date of this
Act utl tre faalityqas;
@) asts ot inourred untal Ul cooupancy;
B must be sifficattocoer

CSSSHB 55(STA) -2-
New Text Underlined IDELETED TEXT BRACKETED]
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@® a gotal coponent arsistirg of tte ast far te
development and arstruction of tre fadlity, including dll deot sendee; ad

@) an qerating component arsistirg of the qeerating asts,
not including Imete trargoortataan, besad on per diem goerating darges fara
minimum 1,200 prison beds;

@ te agreement nust provice tet te doligation of the Department of
Correctias tomake payments under the agreement ssbject to amual gaorgoriataan of fuds
by tre legskatue;

@ te agreament must aortain tems providing et the comissioner of
aorrectias may direct tte mnicipality, after notice and ressoreble gqoportunity  aure, ©
temirate isantrect with a prinate thirdqearty antrector queratiing the fedllity in acoordence
with the provisias of () of this sectian, and to proaure a replacarent thirdHearty aontractor
if tte camissioner fircs tret tre prnvate thirdHearty aotractor hes failed to provice or cause
10 be providsd the degree of astady, e, and disciplire required by terms of tre agreement
and tret tte prilate thirdHoarty aontractor hes been given rotice and reesareblle goortuninty to
aure as provided intre thirdqearty antractor™s agreement wirth tre nunicipal rty;

@ te camissiaers authoraty  atter o the agreenent s abject O tte
adrao tret the antract between the municipallity and the goerator recuires tte gqoerator ©
provice alturally relevant reformation senvacess o incarcerated Allaska Natnves.

(@) Nothing i this sectaan s intedad o prevat anmunicipall ity fraom issuing bonds as

permittsd far municipalties under state law, including AS 29.47.320, 1o firence aastructaian
of te fadlity. The bonds may be seaured by and payeble from revenues of tte fdlity,
including those desaribed N ©) of this s, Revenues of tre fadllity are ot revenues of
trenunicipal ity farpuiposes of AS 29.47.30.
*Sc. 3. The unoodirfied law of tre State of Alaska samended by adding anew ssction ©
resck
AUTHORIZATION TO LEASE CORRECTIONAL FACILITY SPACE WITH
MUNICIPALITIES, @ To reliee overcrording of edstirg covecticel fadlities n tte
Sae, the Department of Correctias may etter into agreanants with tte folloving seearfic
municipallities Tarexpanded conrectical falities:
() Fairbarks North Star Borough - eqoansion of tre edstirg Fairbarks

-3- CSSSIIB 55(STA)
New Text Underlined [DELETED TEXT BRACKETED]
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Correctaaal Ganter by up 1 100 bedks;
@ Matarnuska-Susitma Borough - equasion of tre exdstarg Mat-Su Rretrial
Feaallity by up to 107 beds;
@ Betirel -eqansion of tte eastarg Yukon Kuskokwim Gorrectiaal Carter
by up 1096 beds;
@ Seward -eqpansion of tte exdstirg Soring Creek Correctiaal Center by up
0 10 bek.
()] The auttorizatias given by @) of this sscin are sject o tre follovig
Quritaas:
@ te arerage coital asts far dll beds may not exoeed $155,000 a bed,
adjusted far inflation at the rate of three paraant a year from thre effective date of this Act;
@ 1feqansion of an exstiry fadlity sauttorizd, tre stiaie ddll eter inbba
_joint onnership agreement with tte municipal ity of tte expanded faality, etter ato a log-
term leese ot toexcead 25 years of the municiality™s naest in tre fadlity, and gerate te
faality; payments under tre leese may ot exoceed $16, 700 abad.
*Sxc. 4. Sectias 1-3, d. 2, SLA 2001, are resealal.
*Sc. 5. This Act taes effect uly 1, 208.

CSSSIIB 55(STA) -4-
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 55(STA)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE -FIRST SESSION
BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HAWKER AND ROKEBERG, Kohring

A BILL
FOR AN ACT ENTITLED

""An Act eqoressing legisiatne intent regarding prinvately operatted correctaiaal faality
space and sevicss; relating o the development and fanencing of prvately goerated
correctical faality space and servicss; authorizing the Department of Corrections ©
enter nto an agreement for the confinement and care of prisoners In prinvately operated
correctical faality soece; autioiizing the Department of Correctios O atter into
agreements with nunicipalrties to expand existing correcticral faallitees; and providing
for an effective cate. "

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The unoodified law of tre State of Alaska isamended by adding anew ssctian
red:

LEGISLATIVE INTENT. KB tte ntatof tre legiskiue nsc. 2 of this Act ©

ssaure aticel arrectical fadlity soeoe ad servicss through a prnately  goerated

arnrecticel fdlity in Aleda. The lagiskature anticipates a prinately gperated conrectiaell

1- CSSSHB 55(STA)
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fality will bring aopetitive management yles and qoeratias to Alaska and bestow
econamic beefits nstate as gpposed 1o seding prisoers and associated econamic sygoort
autsice tre stete.
*Sec. 22 The uaodified law of tre State of Alaska Bamended by adding anew section ©©
resck
AUTHORIZATION TO CONTRACT FOR CORRECTIONAL FACILITY SPACE
AND SERVICES WITH THIRD-PARTY CONTRACTOR FOR OPERATION, @ The
Department of Correctios sautihorized toatter into an agreementt with amunicipal ity for te
purpose of acouiring correctiael faality goece and sarviass far aminimum of 25 years far
persas who are commirtted 1o the austody of tre commissioner of correctias.
® The agreament emterad INo under this saction s pradicated on and must provice
for an agreament between a municipality ad one or more prinaie thirdqarty antractors
under which prinate, for profit or noprofit thirdHearty antractors aostruct and gerate tte
faality by providing for astody, are, and disciplire sarviass for persos comitted © te
ausstody of the camissioner of convectias uder auttority of stiake law.  Inan agreament with
a mnicElity, tre camissioner of cxrectias ddll raquire tret tre nunicipality prooure
one or more prinate thirdqarty qeerators through a conpetatave bid process. The procurenent
recuirerents of this subssction are satished if ttre municiality, N eacise of i1ts poers
under AS 20.35.010(15) for procurament of lad, design, aostructian, and goeyataan of a
faality, folloas ssnmunicipal ordinences and resolutaas and procurement procedres.
© The auttorizain given by @ of tis sscin B 9bjact 1 tte follovirg
Qg s:
@ tte agreament must cover aminimum of 1,200 pnson bads, ad, sbject ©
@ of this 9o, the payments by tte Department of Correctias
(A may notexceed a told per diem ast of $94 an inmate aday or &
peraant of the Inmatte aost per cay 1o tre state Tar tte aonstructaion and goeyataan by tre
state of equnvalent fadllitiss, whidhever E kes; tre pardiem aost Sl be adjusted far
@ dages intte ast of Iimirg from tre effective date of this
Act ual tre faality gqoars;
@) asts ot inourred utal Ul cooyancy;
® nust ke sfficet booer

CSSSHB 55(STA) -2-
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@® a gotal caponent arsistig of tte ast far te
develgoment and arstruction of tre fdlity, including al deot sarvice; ad

@) an goerating component axsisting of te gerating aHts,
rot including inraite tragoortatian, besed on per diem geerating darges fara
minimum 1,200 prism bacs;

@ te agreament must provice tret tte doligation of tte Department of
Corvectaas tomake payments under the agreemantt s bject toamual gyorgoriataan of fuds
by tre legskdtLre;

@ te agreament nust aattain tems providing tet the commissioner of
aorectias may direct tte nuniciality, after notice and ressoreble gooortunity o aure, 1©
termirate itsantract with a prinate thirdHarty antrector geerating tre faality in acocordance
wirth tte provisias of () of this ssctian, and 1o proaure a replacament thirdHarty antractor
iFtte comissioner fircs tret tre prnate thirdHearty antrector hes failed to provice or cause
10 be providad the degree of astody, Gare, and disciplire required by terms of the agreament
and tret tre prinate thirdarty aontrector hes been given otice and ressareble qoortuninty ©
aure & providad n tre thirdqaarty antractar's agreament with the municipal ity

@ tre comissiaer’s autiomty o atter o tte agreenent sabject o tte
adraon thet the aontract between the municipality and the goerator requires tte qoerator
provice alturally releant refomation serviass 1o incarcerated Alaska Natives.

@ Nothing i this sectian s intecsd o prevat anunicpal ity fram issuig bonds as

permitted for municipalities under Stake law, including AS 29.47.390, to finenoe aorstructian
of tre fality. The bonds may be ssored by ad payeblle fron revenues of tre faality,
including those descariibed N ©) of this seation. Revenues of tre fadllity are ot reverues of
the municipalinty for purposes of AS 20.47.30.

*Sac. 3. The uaodirfied law of the State of Alaska samended by adding anew ssctin o
resdt:

AUTHORIZATION TO LEASE CORRECTIONAL FACILITY SPACE WITH
MUNICIPALITIES, @ To reliee overcronding of eastig correcticel faalites n tte
State, tte Department of Correctians may aiter into agreaments with the folloving geecafic
municipalliities Tarexpanded arnrectical falities

(D FRairbarks North Star Borough - expansion of te exdstirg Fairbarks

-3- CSSSHB 55(STA.)
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Correctiaal Center by up 10 100 bedks;
@ Matanuska-Susitra Borough —expansion of te exastarg Mat-Su Rretrid
Feallity by up 1o 107 bedks;
® City ad Borough of Juneau - expansion of the exastarg Lemon Creek
Correctiaal Center by up 1025 bads;
@ Betrel -eqasion of tte eastirg Yukon Kuskokwim Correctacal Center
by up 1096 beds;
O Seward -equansion of the existing Soring Creek Corvectiaal Caritex by up
10 150 becs.
(9] The authorizatias given by @ of this ssctin ae abject © tte follonving
adraas:
@D te arrar coital asts far dll beds may not exceed $155,000 a bed,
adjusted for inflation et tre rate of three paraant a year fram tre effective date of thisAct;
@ ifeqansion of an edstirg fadlity sauttorizad, tre stae ddll atter intba
_joint oarnership agreement with tre nunicipality of the expanded fality, eter anto a lag-
term lesse ot to exceed 25 years of tte municiality™s ntarest in tre faality, and gerate tre
fality; payments uder the leese may notexceed $16, 700 a b
*Sc. 4. Sectias 1-3,d. 2, SLA 201, are rgealad.
*Sc. 5. This Act takes effect July 1, 2003,

CSSSHB 55(STA) -4-
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Slate Capitol
Juneau, AK 99801
907 465-4949 direct

800 478-4950 toll free

907 465-4979 fax

Interim:
716 W4lhAvenue

Anchorage, AK 99501

907 269-0244 office
907 269-0248 fax

Member:

House Finance Committee

Legislative Budget
& Audit Committee

House District 32:
Eagle River
Anchorage
Rainbow
Indian
Bird
Girdwood
Portage
W hittier
Sunrise
Hope

Representative M ike HawKker

Alaska State Legislature

Sponsor Substitute for House Bill 55 Sponsor Statement

House Bill 55 authorizes the Department of Corrections to enter into agreement with the
City of Whittier for a 1,200-bed medium security correctional facility and services for a
period of 25 years. The facility shall be constructed and operated by third-party
contractors procured through a competitive bid process. If the authorization is granted,
the daily per diem costs may not exceed $94 an inmate a day or 85% of the inmate cost
per day to the state for the construction and operation by the state of equivalent facilities.

All of Alaska’s 15 regional correctional facilities are currently operating at or over capacity
with over 600 Alaskan prisoners housed in Arizona. With prisoner population projected to
grow at the rate of approximately 200 inmates per year, the current situation is grave.

Prison overcrowding exposes inmates and staff to the risk of serious injury and death, and
exposes the State to civil liability, as well as judicial intervention into the management

prerogatives of the executive branch.

The State will benefit economically and socially by procuring in-state prison beds at
significantly less cost than State-operated beds; by returning Alaskan prisoners closer to
the resources necessary for effective rehabilitation; by diminishing State liability for the
effects of prison overcrowding; and by providing programs designed to break the cycle of

Alaska Native recidivism.

This bill will create more than 500 direct and indirect, union scale construction jobs, and
more thar, 450 permanent, direct and indirect, jobs for Alaskans associated with prison
operations for the 25-year lease term authorized by the legislation. In addition, it will
stimulate the Alaskan economy with the purchase of goods and services associated with a

$110 million construction project.

The prison will serve as an anchor industry in Whittier, generating vital economic benefits
for ar. economically disadvantaged rural community. Additionally, this project will utilize
the recently completed $90 million Anton Anderson tunnel justifying reduced tolls and

expanded hours of operation.

W hittier completed a public process documenting local support from 80% of resident, adult
registered voters before competitively soliciting contractors and bringing the proposal
before the legislature in 2002. Whittier renewed the process with the same results in

2003.

Additionally, this legislation authorizes the Department of Corrections to enter into
agreements with the Fairbanks North Star Borough, the Matanuska-Susitna Borough, the
City of Bethel, and the City of Seward for the expansion of existing correctional facilities.

rep.mike.ha\vker@legis.state.ak.us «ww.akrepublicans,org\!iawker\
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Session:
State Capitol
Juneau, AK 99801
907 465-4949 direct
800 478-4950 toll free
907 465-4979 fax

Interim:
716 W 4'hAvenue
Anchorage, AK 99501
907 269-0244 office
907 269-0248 fax

Member:
House Finance Committee
Legislative Budget
& Audit Committee

House District 32:
Eagle River
Anchorage
Rainbow
Indian
Bird
Girdwood
Portage
Whittier
Sunrise
Hope

Representative M ike Haw&ker

Alaska State Legislature

Sponsor Substitute for House Bill 55 Sectional Analysis

Section

Section

Section

Section

Section

1. Provides legislative intent.

2. Authorizes the Department of Corrections to enter anagreement with
the City of Whittier for correctional facility space and services for a
period of 25 years under various terms and conditions.

3. Authorizes the Department of Corrections to enter into agreements with
various municipalities for expansion of correctional facilities under
various conditions.

4. Repeals provisions of Chapter 32, SLA 2001, whichauthorized the
Department of Corrections to enter into agreement with the Kenai
Peninsula Borough for correctional facility space and services.

5. Provides and effective date.

rep.mike.hawker@legis.state.ak.us «wwv.akrepublicans.org\hawker\
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AN ACT

Boressing legiskatine et regarding aarrectiaell faality ece; relating to convectical faallity soece;
authorizing the Department of Correctia s toanter intb an agreanant o leese falites for e
corfinement and care ofprisrars wirthiin the Kenail FeninsullaBorough; and providing for an effectinve
che.

* Ssctaan 1. The uaadirfied law of the State of Alaska isamended by adding anew ssctaon o reed:

LEGISLATIVE INTENT. ktstte niatoftre lkgskaiure to ssaure adtdtacal arectaael faality spece
through apretely goerated conrectiaal faalitym Aleda. The legsskature exqoects the Department of
Correctians toantractwirth the Kenai Reninaulla Borough farprnate prisin sarvicss simillar o those
auratly purdresad fornedium-seaurity Alaska prisoers napriaie priisn autsice tte ieke. The
leoiskaiure antaciates a prinately goerated correctacral faallitywilll bring conpetartive management
styles and geeratias o Alesa. The legiskhaiure eqects tret tte it per diem asstataprnete faality
(ecluing assts relatsd tomgjor nedical, presarptaon nedicataan, and tragoortatian ofpriiscers ad
other servicss excluced Inantradts farAlaska prisoer care and asstody inprinate faalitiess autsice tte
State but including tte oitall aosts faraostructaon of te faality, including daot sarvice) walll be 18 -
20 partat kess then tre aurmantaverage per- diem rate fardll stiate fedlies as reported to the facral
govermment for reimbursament purposes, and shoulld be gooraximately $39 narrantdllas.

* 3. 2. The unoodrfied law of tte State of Alaska isamended by adding anew ssctaon to reedt:

AUTHORIZATION TO LEASE CORRECT IONAL FACILITY SPACEWITH THIRD-PARTY
CONTRACTOR OPERATION, @ The Department of Corvectias may ater o an agreement with
the Kenai Feninsulla Borough 10 leese oace within acorrectaarall faallity locatsd wirthin the Kenai
PeninsulaBorough tretwill house persas who are comintited 1o tre austody of the cammissiioner of
arectaas. The agreamantnust provice tret the Sate agrees 1o leese the soece faraminimum of 20

VEAIS.

O The agreament 1o leese entered into under this section ispradicatad on and must provice faran
agreament between the Kenai PeninsullaBorough and ane armore prinate thirdHaarty aontractor's under
which prinate, forprofitor noprofrt thirdHearty antrectors arstruct and geerate the faallity by

http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/slpr/query=ch032+2001/doc/{t2660}/p... 1/24/2003
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providing farastody, care, and disciplire serviass Tarpersas held by the comissianer of convectias
under authority of State lav. The cormissioner of aorvectias dalll recuire Intte agreamrent with tre
Kenaa PeninsullaBorough tret the Kenail Peninsulla Borough proaure ane ormore prnaie thirdarty
qeerators through acopetitive procurenent pracsss. A nunicipaliity eercising isponers uder

AS 20.35.010(15) farprocurement of lad, design, aastructaan, and goeyataan of a faality, trecfolloas
ismunicipal ordinences and resolutias and procurenent procedures, satishies the procurenent
recuiranats of this bssction.

© The auttorizationgiven by @) of this ssction issLbject to the fol loving cooiitaa s:

@ tte lee==nust have aminimum of 800 prism beds, and tre lesse payments must be sufficiat ©
aover

(A tre ast fartre devel goment and carstruction of te faallity; and

B tre qeerating asts faraminimum of 800 prism bads intte faality foraperiad of e years, kessa
reesaeble periad toachieve Tull cooyacy;

@ tre agreament o leese nust antain tems providing trat the camissioner of correctias may direct
the Kenai FeninsulaBorough o temirate itsantractwirth aprinate thirdarty antrector qoeratarg tre
faallity naccordance with tre provisians of (D) of this section ifthe comiissiioner fircs tret treprinate
thirdparty aotractor hes failed toprovice or cause o be provided tre degree of astody, care, ad
drsciplire recuired by terms of tie leese agreamat;

@ trecomissioner may notater into tre lesse iftte comissioner fircs et e Kenai Peninaula
Borough surable toprovice or cause 1o be provided a dsgree of astady, Gare, and disciplire siillar o
trat required by tre lans of the Staie;

@ trecaomissioner may notater no tre lesse unlless the aontract between Kenai Peniinsulla Borough
and the qeerator repuires the geerator o provice alturally releant counseling sernvacss o incarceratsd
AlaskaNatives.

*Sac. 3. The uoodirfied law of the State of Alaska isamended by adding anew ssction o reed:
APPLICABILITY. The provisias ofAS 33.30.0B1(@) do not gply toan agreamait 0 keesea
axrectiael faality inacoordance with the provisias of sec. 2 of thisAct. This gplichility sectaan
does not affect the auttority of the camissioner of convectaa s to desigate tre arrectaaal faality to
which aprisoer isassiged.

*Sac. 4. Secaian4, dh. 15, SLA 198, and s=c. 6, d. 3, SLA 1990, are rgealad.

*Sc. 5. This Act takes effectIure 1, 52A00H4.

Chepter 033
(hgpter- CHO33
Source: CCS HB 65

Action Date: May 25,2001
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Sec. 29.35.010. General powers.
Al nunicipalitaes have tre folloving gareral poners, slject toother provisias of lawv:

(D westablish and presarile a salary Taran electsd ar gpointad municipal offiaal or
enployee;

@ tocarbine two armore gaointve or acinistrative officss;

@ oesteblish and presorite te fuctaas of anunicipal dgoartmant, office, or
ooy,

@ 1o require periadiic and seecial rgoorts fram anmunicipal departrent o be suomirtted
through tremayor;

O o Inesstacate an affairof tre municipal ity and make iruinies nto tte conduct of a
nmunicipal departmant;;

© © lew ataxor gecial as=s3at, ad Inpose a lien far itsenforoanent;

() wenforce an ordinance and opresarile a paralty farviolation of an ordinancs;

® o auire, manage, antral, Lee, and digpose of real and parsoral prgaerty, whether
theprgoerty ssitiatad insick or autsice tre municipal
boundaries; thispover inclutess the poner of a borough toexpad, farany purpose
authorized by lav, money receivad fran tredisoosal of lad na
Frvice areaestablidsd uder AS 20.35.490 ;

O toexpend money faracomunity pupose, fality, or service far tte good of tte
municipality 1o treextant tre municipal ity sothervise
authorizad by lav toeercise tte poner necessary 1o acoaplish tre purpose or provide
tre faality or savie;

(10) o rayulate the geerataion and use ofanmunicipal ngt-of~vay, fality, or sarice;

(1) o borrov money and iss.eevidances of incHoted ess;

(12) o aouire membership nan agenizatian tetpromotes  legasiaao far e good of
the municipality;

A3 oater nban agrearant, including an agreamant farcogeerative or jornt
adninistration of any fuctaan or poner with anuniciality, te
Sate, or the Uninted Staies;

(D oseand be 9ed;

(15) provice faaliess or saviess fartte confinenent and care of priscers and enter

INto agreaments with the stake, another municiality, or any
person relatang o tte confinement and care of prisoers.



Sec. »29.47.390<<. Other municipal financing.

(&) A municipality may authorize by ordinance or resolution the issuance of
negotiable or nonnegotiable revenue bonds to finance any project that serves a
public purpose, and the bonds shall be secured and payable from any source

except revenues, including tax revenue, of the municipality.

(b) Bonds issued under this section are not a debt or liability of the
municipality and do not create or constitute an indebtedness, liability, or
obligation of the municipality, nor do they constitute a pledge of faith, credit, or
taxing power of the municipality. Each bond must contain on its face a statement
that the municipality is not obligated to pay the principal or the interest on the
bonds except from those sources indicated, and that neither the faith and credit

nor the taxing power of the municipality is pledged to the payment of principal or

interest on the bond.
(c) A municipality may
(1) loan the proceeds of the bonds issued under this section;

(2) pledge, mortgage or assign money, leases, agreements, property, or

other assets of the project being financed;

(3) enter into covenants and agreements concerning bonds issued under this

section that the municipality determines to be desirable;
(4) provide for any matter that affects the security of the bonds.
(d) In this section
(1) "bonds" means bonds, notes, or other evidence of indebtedness;

(2) "project” includes commercial, manufacturing, agricultural, industrial,

residential housing, recreation, tourism, and medical projects and programs.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: SSHB55
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Revenue
Title Correctional Facilities BRU Revenue Operations
Component Treasury Division

Sponsor Representative Hawker
Requester House State Affairs Component No.

121

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel 15.0 5.0
75.0 40.0

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 90.0 45.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES [

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 90.0 45.0
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 90.0 45.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation would authorize the Department of Corrections to enter into an agreement with the City of
W hittier for the purposes of acquiring correctional facility space and services for at least 1,200 state

prisoners.

The legislation also would authorize the Department of Corrections to enter into agreements ir expanded
state prison facilities leased from the Fairbanks North Star Borough, the Matanuska-Susitna Borough, the
City of Bethel and City of Seward for a total of 453 additional beds for state prisoners.

See attached page for further discussion.

Prepared by: Deven Mitchell, State Debt Manager Phone 465-3750
Division Treasury Division Date/Time 3/11/03 6:33 PM

Approved by: Larry Persily, Deputy Commissioner Date 3/11/2003

Agency Department of Revenue

(Revised /2002 OVB) Page 1of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. SSHB55
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

The legislation authorizes the Department of Corrections to enter into leases with the City of Whittier for at
least 1,200 prison beds (and services for the facility), and four municipalities for expanded correctional
facilities to be leased by the state (Fairbanks North Star Borough, 100 beds; Matanuska-Susitna Borough,
107 beds; City of Bethel, 96 beds; and City of Seward, 150 beds). The municipalities would fund these
projects by issuing lease-revenue bonds. These bonds would require the municipalities to pledge the
state's lease payments to the debt service, to the extent they are appropriated, and provide a trustee bank
with a title interest in the new or improved facility or the benefit of the bond purchasers. This is a matter
concerning the Department of Revenue as the credit of the State of Alaska is used each time a lease is
directly pledged to a bond sale and, as such, the Department should be involved in the debt issuance.

Over the past 20 years the state has made a concerted effort to centralize the issuance of debt involving
the state's credit through the State Bond Committee. It is noteworthy that the Anchorage jail, which is the
most recent instance when the Legislature authorized a lease-revenue transaction, was approved by the
State Bond Committee, including all of the Municipality of Anchorage's transaction documents and terms
of sale. The national bond rating agencies' primary contact during the reveiw of the Anchorage Jail
Revenue Bonds was the State of Alaska Department of Revenue. These bond rating agencies review
and rate almost all transactions of the state, and a lack of direct state involvement will draw concern

during the state's annual ratings review.

In providing the cost estimates in this fiscal note, the following assumptions were made:

1. The municipalities will issue bonds in FY2004 and FY2005.

2. The municipalities will bring no pledge of additional security to the financing(s), other than the state's
credit and bond sale proceeds.

3. The municipalities will have to Issue these bonds separately.

4. As state-supported appropriation debt, the bonds will be rated A1, A+, A+, resulting in interest rates
comparable to other state-supported certificates of participation.

5. The bonds will have 15-year terms, with fixed-interest rates and level debt service.

6. The municipalities will issue the maximum amount authorized under this legislation ($218,400,000) for
the projects, plus the cost of issuing these bonds (while there is no limitation, these costs are estimated at

$4,368,000).*

The legislation requires at least one bond sale from each of the municipalities listed. This is an inefficient
way to raise funds for projects as each transaction will have fixed costs of issuance. Rating agency, bond
counsel, financial advisory, printing and other fees will be incurred four times rather than once. This
results in bond issuance costs totalling an estimated $1 million to $2 million more than alternative

structuring alternatives.

Due to the State Bond Committee's role in these transactions, the state's bond counsel and financial
adviser will have to participate in drafting the legal documents, structuring the transaction, and working
with the rating agencies for each of the bond sales. The cost of this effort is estimated at $135,000 over

FY 2004 and 2005.

*1fbond issuance costs are examined, there needs to be a discussion ofthe type ofsale contemplated -
since issuance costs are ascribed differently with a negotiated sale ofsecurities than with a competitive

sale.

Page 2 of 2.



FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title
_privately operated correctional facility...

An act expressing legislative intent regarding

Fiscal Note Number:

Bill Version: SSHB 55

() Publish Date:

Dept. Affected: Public Safety
BRU Alaska State Troopers
Component Judicial Services - Anchorage

Sponsor Representatives Hawker
Requester House State Aftairs

Component No. 831

Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

FY 2004
134.0

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

19.8
6.4
48.6

208.8

CAPITAL EXPENDITURES

[CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

208.8

208.8

Estimate of any current year (FY2003) cost:

FY 2005
134.0

19.8
6.4

160.2

160.2

160.2

0.0

FY 2009
134.0

FY 2008
134.0

FY 2007
134.0

FY 2006
134.0

19.8
6.4

19.8
6.4

19.8
6.4

19.8
6.4

160.2 160.2 160.2 160.2

(Thousands of Dollars)

160.2 160.2 160.2 160.2

160.2 160.2 160.2 160.2

Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This fiscal note includes two new positions to address the construction of a private correctional facility in
Whittier and the-expansion of Spring Creek Correctional Center in Seward. The positions would provide
prisoner transport and consist of two Court Service Officers who would be stationed at the Anchorage
Judicial Services office. Year one costs include one-time items for vehicle purchases, firearms, and

radios.

Lieutenant Matthew Leveque

Phone 269-0390

Prepared by:

Division Alaska State Troopers

DatefTime 3/11/03 10:11AM

Date 3/11/2003

Approved by: William Tandeske, Commissioner
Agency Department of Public Safety

(Revised 9/2002 OMB)
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: SSHB 55
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected; Public Safety
Title An act expressing legislative intent regarding BRU Alaska State Troopers

privately operated correctional facility... Component AST Detachment
Sponsor Representatives Hawker
Requester House State Affairs Component No. 2325
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 201.0 201.0 201.0 201.0 201.0 201.0
Travel
Contractual 29.7 29.7 29.7 29.7 29.7 29.7
Supplies 9.6 9.6 9.6 9.6 9.6 9.6
Equipment 72.9

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 313.2 240.3 240.3 240.3 240.3 240.3

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 313.2 240.3 240.3 240.3 240.3 240.3
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 313.2 240.3 240.3 240.3 240.3 240.3

Estimate of any currentyear (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: |

POSITIONS

Full-time 3 3 3 3
Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)
This fiscal note includes three new positions to address the expansion of three existing state correctional

facilities in Palmer, Bethel and Fairbanks. The three positions would provide prisoner transport. The
positions consist of Court Service Officers (one each in Palmer, Bethel and Fairbanks). Year one costs
include one-time items for vehicle purchases, firearms, and radios.

The Department of Public Safety transported 43,904 prisoners during FY01; 49,683 during FY02 and
33,957 as of the 7th month of FY03. This cost DPS $1,597.8 (FYO1) and S1,705.3 (FY02), which includes
an RSA with Department of Corrections for $140.0.

There is no way to determine what the transportation costs would be for an additional 1,653 in-state
prisoner beds. Dramatic increases in AST's prisoner transportation funding would likely be required.

Prepared by: Lieutenant Matthew Leveque Phone 907 269-0390
Division Alaska State Troopers Date/Time 3/11/03 10:06 AM
Approved by: William Tandeske, Commissioner Date
Agency Department of Public Safety

Page 1of 1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: HB 55
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected DOT&PF
Title An Act expressing legislative intent BRU Highways and Aviation

regarding privately operated prisons Component Cental Region Highway & Aviation
Sponsor Hawker & Rokeberg
Reguester HSTA Component No. 564
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 Ff' 2008 FY 2009
Personal Services 0.0 50.0 50.0 50.0 50.0 50.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 1.014.0 1.014.0 1,014.0 1,416.0 1,416.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 120.0 120.0 120.0 195.0 195.0

TOTAL OPERATING 0.0 1,184.0 1,184.0 1,184.0 1,661.0 1,661.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 1,160.0 1,136.0 1.110.0 1.562.0 1.535.0

1003 GF Match

1004 GF

1005 GF/Program Receipts 0.0 24.0
1037 GF/Mental Health

Other: ARRC maintenance credits
TOTAL 0.0 1,184.0 1,184.0 1,184.0 1,661.0 1,661.0

48.0 74.0 99.0 126.0

Estimate of any current year (FY2003) cost: 4.178.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS

Full-time 1 1
Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)

1. 2004 maintains existing 17 hour per day summer schedule and 9.75 hour (average) per day winter schedule. 2005 to 2007
changes to 17 hours per day 6 am to 11pm 365 days per year to accommodate prison construction. 2008 and 2009 represent 19
hours per day 5 am to midnight 365 days per year to accommodate private prison operations of three 8 hour shilts daily.

2. Department of Corrections vehicles on official public safety business will not be assessed tolls. All other vehicles will be
assessed tolls per the current regulations.

3. Operating the Tunnel 24/7 365 days a year would require going from two shifts to three shifts of tunnel operating personnel.

4. One additional PFT State M&O employee would be needed starting in 2005.
5. Total cost of 24 hour/7day operations is S6.969.0. Total cost of 19hour/7day operation is S5,839.0,

Phone 465-3900

Prepared by: Dennis R. Poshard
Date/Time 3/12/03 3 41 PM

Division Special Assistant to the Commissioner
Approved by: Commissioner Mike Barton Date 3/12/2003
Agency Alaska Department of Transportation and Public Facilities
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HB 55
WHITTIER PRISON /ZREG IONAL JAIL EXPANSION
Talking Roints

JUSTIFICATION

- Al fiften nsaeprisosad pikare d, or oer, emergency Geecity ad
700 Alasken prisorers areheld nAnzoas

= Baessively cronded prisos ad ks over tax fadliees and it exqoosing
imates, staffad te public to an ureasareblle niskofharm @t hostege,
eqE)

= Over crorded prism systans are agject 1 Court nonirtoring and Gourt
antrol over legskatine and eeautive branch prerogataves (ires & budget)

e Alaskawas released from Court monitoring anlly two years agp. When
relessd, over 2 milllicn nsactiaswerevaived. DOC sanatdya
srias nkofrenened courtmonrtoring and fares?

Alaskas arrectiaal system sgroving attte rale of 200 imates peryear. IF
1,530 tobeds aregoened nAlaskaby 2006, ttesystemwill beas Tl as B
toohy.

e A atrally laated prismwill eeble prisoers nArizona o retum o Alaska
and provice rlief o regical jiksby trasfarig log-term santenod felas
aut of regiael ks, where prograns and servicss are asstly and Tintedl.

COST

= The average caily goerating ast farastiaie arvectiaal faality rages frana
low of $95 (Palner) toa high of $135 (Ketchiken), per bed, without cpirtal
debt savice. The average State goeratiing asst B$114.36 per chy, per bed.

= The amortized cgoital asst fara State hullt prison bed ranges from $30 t©$650

= The \nhittier combined cgortal and gperating aost B$91 1©$94 per bed, per
cay, plus major nedical, fara taal aost of under $100 per day, perbed.

= Bortaing Alaskan prisoars rgaresaits S8 milllion n kstrevenie and jdss, a8
vell as tre kesteconamic nulaplier 25 1 3 times \valle) effect on tre koAl
purdnese of goods, naterials, serviass and aeataon of rdirect jdos

e Arizomabeds aerota lag-term fix far nstate prison overcroading because
48% of Alaska prisorers are petrial and ahigh percentage more are dort=tem,
misdemeanant offerders and praoation violatorswho are o asstly toeqort



BENEFITS TO THE STATE

Returms S18 million per year 1o tre Alaska econony, with an economic
nuitaiplier effect tret e efits dll Alaskans

325 union arstructaan jdss aaileble o dll Alaskans

228 rdirect aarstructaon related jds

225 - Z75 permanent priso jds (correctiaal offics, nursss, ttagasts,
teedas, aninistrators elc.)

200 permanent rdirect jdos aeated as a rest ofprison demand
Purdhese of goods, materials and servaces associated with acostructaan and
geerataan over 25 years

Mrtagates State Teallity forparsoal injury and sactians fran prismn
overcrording

Returms Arizona prisoers closer to fami ly and sygoort systars

\hirttier stte only plan and legislatiion tret eqressly addresses Alaska

Nettave prograns
Adds value to the $90 million Anton Anderson Turel

Offers aGovermment onned, prinately managed carparison to State owned
and managed prisaos tret hes stinulated efhicay, aost contaimett ad

geerating budget savings N other States

WHITTIER INFRASTRUCTURE

The City sastraisgically located former military bese and hes avell develgoed
utallity infrastructure and degpnatter port. Chugach Hledtnic, Bnstar Gas, Yukon
Telgphone and Geble and abundant watter are &, or near tre 9ikE; an asite
sitary sever treatnatt sproposed similar to othey state fedlites

Arstregose, edaral erergency ssnvicss ntre Whirttier/Girdiood area (15
minutes) axrrently arsists of 8 troagears ad pollice, over 100 on Je
axrectiael officars @ta tre prism shullt), 47 firefigtas, 8 Tl reponse
trnuds, 33 emergency medical tednicas, 4 entt trudss, Anton Anderson
Turel emergency response vehicles and prison emergency resoanse equipent
and vehicles.

Whirttaer 1550 minutes by highway fran Anchorage fae, lile, safety and health
resources intreevent of retural catastrgde - clcser then tre State med ium
Sty prism &t ttm, Alaska and the max imum ssaurnty prism nSeward



NATIVE PROGRAMS

= 37% ofAlaska’s inate poulation are Alaska Native men, whille Alaska

Nettive men aonprise anly 7% ofAlaskasgareral pooullation

\hrttaer and sspriis antrector have teamed with Nattive corporatias n
tre arstructaan and celnvery of prograns farNatinves, by Natives, aurantly

not offered nState falites.

State prisas have ot toudned the tragic ocle of recidivisn among Alaska
Nataves through convatiaral State prograns.. The State hes nothiing o ke,
and everything o cain, by allomng tre Native community totry toefifect

beravioral dhange among Alaska Native offatrs

CORRECTIONAL POLICY CONCERNS

1 Public Protectaion

= The atract between tre Siate, tre City and the Prinate aotractorwalll

require tret tte pris be hurltand geerated o Stateand ratiael starclrts
of salety.

The antractwill incluce on site State monirtoring and a provision
remove tte aontractor for fault

Prisorers are not relessad to the comunity and are trargoorted toand
fran tre prism by traqeers or D.0.C. trargoortataon officars

Close proximity toextersine fae, lilg, safety and health resources n
Anchorage rakrs protectaion o tre publlic higer then most regiaal
prisas

2. Best Correctioal Precticss

It saxioratic trataprisn hultand geerated 1o the State and Nataoral
starcarts oftte idustrywill celiner “ est carectacal practace”

The State esures ttet aontract starcarts aremet through tte
intergovermental agreament with the Cirty and Gotractor

Praximinty to Anchorage ensures gotamal aocess 1o steble staffirg, mental
health, adult educatian, vocataaael trainirg and other servicss and
rerebilitation resourcss ot aaileble nmany srall comunities

Startirg, untrained, reauitwage and berefits ($36,000) are 20% loner then
tre State of Alada, but higer then Correctaaell ofhicas arepaid n
S=ttle, Fortlad and other atieswhere asst of Imirg shiger tren e
Anchorage aea.



= Wage ad beefits farother diessss g nursss, calatad s, elc) ae

comensurate with Anchorage private ssctorweges, With an above
averae berefrt padkage valued at 28%.

3. Community Participation /Procurement Integrity

\hirttaer saduly argenizd, second dless artywirth aooess o tre resunGss,
syhistacation an sawy necessary o protect tte iniarest of isresicats and
regoate a antractwirth tre State et celnars bestvalle to tte Stiatead
treCity

\hirttaer anpleted an edaustave public process to acouire kol sygoortof
80% of resicat, alliit, registerad\olEr's, before INTtiatmy the procuremant
process, or goprcaching tre Lagislature n 202, \hittaer renened the
process with the same resulits far 2008.

\hirttaer retained the exqperienced procurement and aastrucaan law farmof
Rerkins Coie 1o design and adhninister a aorpetative procurement prooess
which lazal State procurement eqeert Susan Burke testifiedwas arsistait
with State aonpetartave procurenent procedre, asvelll as conforming ©
municipal axe.

The selectias parel axsisted of indgoadant, urbiassd Anchorage
asulants ad aginears eqeeriencsd with cesigviouiild antrectang
practicss, who amalyzed and soored proposalls fran four retical correctics
carpanies through a customary aonpetative bid proosdre.

After tte resultswere amounoed, no protests or gopeals were filadby te
three campanies tretvere not selected

Procurament eqeert Susan Burke hes testrfed tret the V\hrttier procurement
process satisfied tre requirerents of the State aonpetirtive bid process.

4. Statewide and Regional Needs

The \\hrtaer prison addresses regiaal needs by providing lang-term prism
beds 50 sentencsd priisoers can ke trasfarrad fram regiaal jaks, making
room form petrdl, presatae, gyeal ad preteleee prisoas, asvell
&s retuming prisorers fron Arizoe.

5. Cost BEffectiveess

The $01 t©$94 carbined chilly Gpital and goerating aost per bed at\Vhittier
Balest\alue (25% dirsct savings) under any anitaria Wwhen canpared totre
ast of State hultand geerated prisos and eqoortatian of jass and reene.
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M ATaleofTwo Systems: Cost. Quality, and Accountability in Private

Prisons

Piaeprisosaeon tterne. Arivately gerated juanile falitiss— mostly
comuninty-besed groyp hares ar hallinay houses—  and feckrall adliit hellinay houses
have bsen common intte Lhited Slates s tte 19835.° I 190, prnate fims began
antrectirg with tre Inmigration and Naturallizataon Service 1o cetain il imigrants
parding hearings ar cgaortatian. 7 Arinale, laesake inestiet ntte aarstrucaanand
manegement ofanvantaael priisos ad ks dates fran ttemid-19805.3 Prism
prnatizataon hes been drinven ot anlly by tre groming sygoort among  lavekers ad tre
pblic fa-private provision of treditio el govermrent: saviess,4hut also by epllading
prisn pgulatias resultay from sirda-drug ad imnigratian Javs ad drerges n
ssteaiy procedres 5

By tteed of 2000, tterevere 87,30 daiead fetbral prisoars npnae
cetention falitiss ntte Lhited Stiates—  6.3% of dll Sate and feckyal prisoers,ad
22.7% more then N 190.7 Of ttexe, 15,524 were fackral prisoars (10 A of dll
fecbral risoers) ad 71,86 were saleprisoars G.8hofdl datepr @98 The
e ofprnate falitess s entrated ntre South ad e Vest 9 Teas ad
Okllahoma have tre grestiest nunbers of Imates nprnaie falites; anly sixStates—
Alda, Hanali, Motara, New Mexico, Cklahom, and Wisoonsin, which cavbined
acoount far ggoroxinately ae-fifth of dll Stiate imates—  house over 20% of trear
prison poulation inprinate Ealiies D Arinatization hes been esswidesoreed n kol
Akt nsaepisas— oy aoout 2% crfpl@tsaep’l\ae— ut pl
prnetizataon hes been cAlled tte “rext frota™ of

Corparative stiLoies on tre asst ad gality of prinate and plolic priisas gne
rees 1o ke cutaasly pleessd with prinate priism performence. 2 The enpinical
evicane sarsistantwith econanic treay, which precids tetwith prnatizati,
astswDl Hll ad qality (hovever demned) may e B The ialist aould asrike tte

1399 Douglas McDonald, Elizabeth Fournier, Malcolm Russell-Einhorn & Stephen Crawford, abt

assocs. Inc, private prisons in the United states: An assessment of Current Practice 4-5 (1998) [hereinafter

ABT REPORT].

2 . at5s.

3 1d. ot5-6.

4 Sec generally, €.0.. Mayor Stephen Goldsmith, the Twenty-First Century City.- resurrecting urban
America (1997) (discussing the desirability ofcontracling out many municipal services).

5 ABT REPORT, SUPIA note 1. at 7-10, Judilh Greene, Bailing Out Private Jails, am. prospecT, sept. 10, 2001, ni 23. 26
(describing the sudden interest of the Federal Bureau of Prisons in privatization, and altribuling ttic Bureau's uoed for tens of
thousands o f new beds to harsher drug sentencing laws enacted in 1986 und to the 1996 Immigration Reform Acty

6 BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, BULLETIN: PRISONERS IN 2000, at 7 thl.8 (2001) (hereinafter
PRISONERS IN 2000).

7 BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE,BULLETIN: PRISONERS IN 1999, nt7 [hl.10(2000) (repotting
lhat there were 71.208 inmates in privale facilities (5.2% of all stale and federal prisoners),of which3828 were federal (2.8% ofall
federal prisoners) and 67,380 were state (5.5% o fall suite prisoners))

8 |d The federal and stale numbers are not directly comparable, as the federal number includes 6143 federal inmates held in
private community comxrional centers.

For a table of suite nnd federal statutory authority to outsource prison operation, see Charles W. Thomas & Sherril Gnutrrrux.
The Present Status of Stale and Federal Privatization Law, at nip:aweb.crim.ufl.cdu/pcp/mtmistatciaw.htmi (asi visited Mar. 18,
2002).

10 Prisoners IN 2000. SUPIA note 6, at 7 |bl.8 (16,979 out 0 f87,369).

11 Richard G. Kickbusch. Ja” Pr|Vat|Zat|0n' The NeXt Fron“er IN Privatization in Criminal Justice: Past, Present,
AND Future 133, 135 (David Shiclior & Michael J. Gilbert ixls.,2001) [hereinafter PRIVATIZAT'ON IN CRIMINAL JUSTICE],

12 SeC |nfra Section B.2.

13 SeC infra section B.3.
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satrsiedary perfomence ofornate [(risas o tte poner ofnarket rantes; ttegnic
auld point aut tret given plbllic prisas” blesk histary and patdy presat, rnete
prisos perform sstiaskdianly conpared to a ratter low kesedire. Eachwould be i

Rblicrisos are ot tre most acoountzblle ofgovermment systars; N, uckr
artanaranstacs, pride prisasmay ke more acoonteble.  Inte galified
Imunirty ante<t, recat Supreme Court cdeaasios Sudh asRichardson V. McKnight
ad Correctional Services Corp. v. Malesko's have Feldpnaeprisos o a kestas
high a starthrd of crstitutaoal protection ss plolic prisos. 6 Judes” and jurnes”
grester septicisnof private agarcies then of govermment may alsomake rinete
prisosmore acaunisble; noreover, govermeant oarsigt ofprnate risas may ke
kssceiaatE tren goverment oasigt of isovn qearatios./ Inattition, pnele
risos have sistantally greater market acoantebillinty because they are concermed wiith
wiming new antracts ad rereving old aes, and with avoiding both adver<e poliaty
ad drgs nstok e B The aontanued pranise of rinate [(xiso s reguires ttree
aurat moaios. A, edlatarsnust develgp a nd sstof perfomance
meeaures, ad prisn dcatanust ke gatterad and plblicazaad.® Ssaod, te
nust nplerant performance-esed antracts tret tie corpensation o actial rs s
Ardly, tre goverment dould neximize tre effiaaty gairs fran pvatization ad
minimize qgoortunitaes farcpture by rsttuioalizay aopetrtaon between plblic
arnecticsl dpartrents ad rinate prison fims and meking antract nonitoring
Incpadant of both e plblicad treprnate sos.3

A. Private Prisons, Criminal Policy’, and Democracy

(iticshave argued tret stiatutes auttorizirg prinaie riso s o stituticelly
celecpte core goverment fuctios o rinale [atiess.3 This antentdian les rever bean
st naurt, utsudh argunents seem dubiaus gnen tte uneven histary of tte
nocelegataon doctnire and tre Suprame Court’s recant dsaIsIan NAmerican Trucking
Ass s v. Whitman.2 Tre, private prism dfificels “ tetermine when mfradios aoar,
Inpose pnidats ad - . .make recomercatians 1o parole boards,” 3ut s lag as
trey nplerent vl l-oefired caavectioal pollicywith siffiatoasgt, ts
oblegatlmsee*rs udojectaaeble on feckral costrtutical grouos.

One modem-day dojec. ion o [rinale s s stens fram qqoositaion 1 crrectaias

ad amral plicoy ggadly: iftte prablem stte rcacaration of too many pEple,
meking prisos degoer armore effidet sa il solution ad may eccartate tre

u 52) U.S. 399 (1997). Sue |d al 401,412 (holding mat private prison guatds cannot claim qualified immunity in § 1983 suits).

15 122 S. Ct. 515 (2001). See |d at 515 (holding that companies operating private correctional facilities, like agencies operating
analogous public futilities, are not subject to civil rights suits under Bivens v. §|X Unknown Mamed Agents of Federal Bureau of

Narcotics, -103 u.s. 388 (1971)).
16 Sec mfra Section C. Ift>)—c).
17 5ee infra section ciqu), (o).
18 S€C Infra section c.2.

19 See |nfra Section D. 1.
30 SEC |nfra Section D.2.

31 See |nfra Section D.3.
« See. 8.0, Joseph E. Field, Note. Makln% Prisons Private: An Improper Delegation ofa Governmental Power, 15 HorsTRra L.

Rev. 699 (1987). BUL SBE ira P. Robbins, The Impact ofthe Delegation Duclnnu on Prison Privatization, ss uciLa L. Rev. 911, 915
(1988) (arguing that thi . against privntc prisons on delegation grounds is "extremely close").

33 121 S. Ct 903 (2001) (upholding n portion ofthe Clean Air Act agninst u nondelegation challenge).

34 Jody Ficerran, The Contracting Slate, 2s Fia. st u. L. REv. 155, 188 (2000) (footnote omitted).
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prdblen. Aother dojection Btie “eqressmvst” aTtig e “tet o tunoer
resorstality far adninistening risos and |pilks to prinate, faaofit conpenies atsoe
lkbd compronises tre kegitnegy of tte dales eaase of tsauttority to pnidh.” 5
This Parttdes a frarkly ars antalist view ofprneate risos and thisdoes ot
abtress ttee aitiges. Arnate risosmight ke rreratly prdolenatac uder sore
moral theories ad aoapteble uder otters (oth crseg oalist and deonolagical) .27
lut 3ece arstrants preciuce agagig tiscdate.

What aoout tte gedter of corryptaa??  Indlstry lddoles govermant, and regulaiary
agaies Gan ke ceptured by thre etities they regdate; tre prinate prism indstry 5o
diflaet8 Not anly may prinete prism aovpenies Iddy for pefaetial treatrett,
they may al, as atitiss tret directly pofit fron rarcaratian, nfllee sbstiantne
aiirel legishtinby syyorting tough-on-arine caickies, scanry tre pblic soout
ame, ad advocating toger sitatirg. D The stay splasiole, bt iooes rot
eplain et lkdks of prisn prinatization or modem-cay demand farmore ad
degoer prisos becase tre facss ket 1o tte ellosive gronth of treprism
poaulataon sistantsally prachie tte modem growth oftte prinate priism sty A

Moreover, though prineae priscn aonpenies o Iddoy stiaieand fecral gpvermants,
0 do prism guard Lias, whiich also barefrt fram mressd marcration raiessad
prisnarstrucaan.2 Prism guard unias garerally antribute \estly more money
politiaas then do prnale prisn aopanies. 3 The Glfamiaprasmnguard uian, far

25 Greene, Supra note 5. al 26 (“[Ljikc the stale legislators before them, members of Confess were madly building new prisons
searching fur cheap new privatc-prison beds, and refusing to consider changes in the draconian sentencing laws that were

causing most_of (e increase in prisoners.”): Ahmed A. white. RUIE 0 aon' and the Limits of Sovereignly: The Private Prison in

Jurisprudential Perspective, 38 .Am. CRIM. L. RIJEV. IIl, 145 (2001) (ayuing that nil imprisonment is "intensely problematic and in

many ways inherently irrational.” “dysfunctional.” and "socially malignant.” and that government should ‘wage its own wars against

its citizens... in an obvious and maximally costly wny").
26 Sharon Doloviclt. The Ethics of Private Prisons 73-74 (Nov. 1999) (unpublished manuscript, on file with the Harvard Law

School Library); SUE alS0 ban Mmarkel, Are Shaming Punishments Beautifulfy Retributive7 Retributivism and the Implicationsfor the
Alternative Sanctions Debate, 54 vaND. L. Rev. 2157,2233-34 (2001).

2' The conscquentialist treatment does not abandon the moral high ground — conscqucnlialisin itself implies certain normative
commitments. Even for a nonconscqucntialist, private prisons may not be especially problematic. See, eg Markcl. Supra note 26,
at 2234-40 (nrguing that private prisons ate consistent with the "confrontational conception ofretribution").

28 See Richard W. Harding, private prison’s and Public accquntability 42-47 (1997) (discussing capture or the
risk of capture in private prisons in Australia. Plorida, and the U.K.); |d. at 159 (arguing that under the "basic model” of
accountability, in which the public sector correctional agency is at the center of privatization decisions, "fcjapture occurs
frequently”). David Smciioit, Punishment for P rofit private Prisons/Public Concerns 240-41 (1995) (noting the
involvement of Tennessee stale officials with the Corrections Corporation of America (CCA) while CCA was bidding on the
management o f Tennessee's prison system in 1985); Greene, Supra note 5, at 27 (describing links between the federal government

and private prison companies).
SH1CHOR, SUPIA note 28, at 236.

30 This very claim is made about prison labor contractors
Tennessee] during the 1870s and 1880s expressed a negative opinion o f the convict lease system but realized that the abolition of (his
practice would create a severe financial burden on the slate, and therefore they continued, albeit reluctantly, this policy.") (footnote
omitted); Beverly A. Smith &. Frank T. Mom, The H|St0ry OfPrlvatlzatlon in Criminal Justice, in PkjvauzaTion in CRIMINAL
JUSTICE, SUpfa note IlI, al 3, 17 (“Prosecutions, sentences, and paroles were all manipulated to ensure a supply or a
disproportionately high number of black inmates, in what some have seen as replication of or an economic replacement fot slavery
willioul a capital investment in workers ") The claim is also made about modern-day prisons. SeC, €.0., Greene, SUPIA note 5, at 23
(describing how lire warden of CCA's Tulsa Jail in Oklahoma had directed the addiction treatment manager “to make a 'sales- pitch'
to local judges, urging them to sentence offenders to n treatment program in the jail even though (lie program had been eviscerated in

in the nineteenth century. td at 37 (“|T|hrcc governors |of

Older to cut operating expenses").

31 HARDING, SUPIA note 2f at 9-1. ) )
32 S€8 Mark Arax & Mad Gladstone, Stale Thwarted Brutally Probe al Corcoran Prison. Investigators Say, L.a. Times. auly s,

1998, at Al (“[State investigators) luul watched the [prison punrd] union under president Novcy ride the prison construction wave,
growing from a kind ofsocial club into one o f the more powerful forces in the suite, with a rank-and-lilc 27,000 strong.").

33 JEC ADRIAN T. MOORE, PRIVATE PRISONS; QUALITY CORRECTIONS A7 A LOWER COST 33-34 (Reason Public Policy
Inst., Policy Study No. 240, 1998) (comparing correctional officers' $1.5 million donations to Pete Wilson alone during his 1990 and
1994 California gubernatorial bids with private prison companies’ $150,000 total political contributions nationwide in 1995-1996).
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eamle, avbrsss ad antributes millios of dilllars o State cardichies ad ““‘lisamong
tre gt canpaign doors ntte staie”’31 Does [rinatization futer dstot anrdl
p[)llcytyrqdar:lrgasgesmrg\olceﬁ rmacarabnwith to voicss? Or does tte

s, prnate, \oice Wesken tre fastby gararalllyweakening tte utkriyaig plbllic
saclrrmlcrf? The asner sBudier-

Qurte gart fronvwhetrer i influacepecdling distarts amiral polioy, does
such pacdling weaken tre Gese Tarprnatizataa? Not resssarily, rtadarlywhen ae
arsicers difflaatkinds of influee pecdling: comyptionand patraee.  Ha politaaen
Bamyt ad wses hisponer o edract money fran tte anrectar, tten el s
lidyto e N topblicpossion. Gnarely, ifapliticen sinohad n
petraege and uses hisponer to pursLe otter pollitical dyjectines, liesavirg liticaAlly
porerful Niaestgroys auch asplblicemployess” nias, [rvele roasian B

B. Do Private Prisons Work?

1 Obstacles to Effective Assessment. — Effectively eallatirg (risos reuires

aparisngrop cia. hforturetely, tre pllitical process does ot vallle rigras
ealiation highly.H Some States reuire anly ast edlataan; 37 anly alhardiful regare
aoparisas of both ast ad g Ality, often o coply with sttty tagts. B Some
regiect edluation altagtter. What nonitoring dataedast are often iredeg ate far
outoore ealBlxOn.®

As ifttetwere rot eauh, “‘ast” ad “gality” are ot dearly cefred. Riblic
apTies ad prinate fims neesure asts diflaetly. Rblic prism buoets uaally

Straight by-tlic-numbers comparisons arc not enlightening because private prisons remain smaller players llian public prisons. The

interesting point is merely that whoever provides prison services wiill seek to influence the political process

34 Dan Morain, Davis To Close Slate's Privately Run Prisons, 1..a. Times, mar. 15, 2002, at a1, available al 2002 wL 2461282
(noting dial the Correctional Peace Oflicers’ Association spent $2.3 million to help elect Governor Gray Davis); see a|50 Arax &
Gladstone, SUPIA note 32 (listing donations of $5 2 million to state candidates from 1987 to 1998. including $667,000 to
gubernatorial candidate Pete Wilson, S159.000 to Attorney General candidate Dan Lungren, and an additional $760,000 in 1990 to

defeat Wilson's gubernatorial opponent. Dianoe Femstem).

33 SEC oliver Hart, Andrei Shicifer fit Robert W. Vishny, The Proper Scope of Government: Theory and an Application to

PFISOHS 112 Q.J. ECON. 1127, 1144-47(1997).
36 Alexis M. burnam 111, Evaluating Privatized Correctional Institutions: Obstacles to Effective Assessment, re. prosaTioN,

June 1988, at 65. 67,

7 See, e.g., Onto Rev. Code ANN. § 9.06(A)(4) (West 2001 Supp.) (requiring that the contractor "convincingly demonstrate"
that it can operate the facility and provide required services with at least a 5 percent savings over the projected cost to the public
entity). .

38 See, €.0., ARIZ. REV. STAT. §41-1609.01(G) (2001) (requiring the contractor lo offer cost savings); id. §41-1609.01(11)
(requiring the cuntraclor to offer services of "at least equal” quality); 10. & 41-1609.0KK) (requiring a biennial comparative public-
private performance comparison study); |d. §41-1609.01(L) (requiring a Gvc-ycar cost comparison); Tenn. Code ANN. §41-24-
104(cX2)(A) (1997) (requiring quality tO be al least cr” ’1to dial provided at state prisons); 1. §41-24-104(cX2)(B) (requiring cost
to be at least 5% less than the state’'s cost), |d. §4 1 05(a) (mandating the establishment of objective performance and cost
criteria); |d. §41-24-1-105(c) (requiring evaluation of performance, with the contract to be renewed only if the contractor provides
“essentially the same cast" as the stale, where
The Florida statute requires evaluation of
Fla STAT. Ann. § 95".07

“essentially the same quality” as lire slate al 5% lower cost, or superior services al
"superior" is defined as 5% better and "essentially die same" is defined as within 5%).
bnlli cost and qunlity, though only cost savings and not quality improvements are required by the statute
(West 2002) (requiring 7% cost savings, where :i private entity’s corporate income and sales tax payments count as an ofLsct to costs,
and where the cost of service; provided to the public entity at no direct cost by otlicr government agencies is allocated to the public

entity); |d § 957.11 (requiring evaluation oncosts and benefits” o fconducts)

Durham, SUPTA note 36, at 67; 568 Robert (3. Levinson. Okeechobee: An Evaluation of Privatisation in Corrections. es prison

J, 75, 76, 88 (1985) (citing the vague or nonexistent goals specified in the 1982 contract lo run the Florida School for Boys in
Okeechobee, a secure facility for adjudicated delinquents; die contract focused on administrative inputs rather than outcomes or cvcd

outputs).
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persaTel achinistration satkss, which otter stiate agpcies tpically rerdie. Arnate
buctets rdiuce these aosts lhut do ot irchucke tre govermmentt's asts of prearing ad
mnitoring antradts. D As far gdlity, cefinitios diffa-aatss sidies, ad qality B
difficiit to corpare nay . Hore fadllityhes fener assaultsbut more escaes
thenaotter, B eterorworse?

Few studiesare ngxras 4l Bven reesarebly good stioies keae much 1o e desiradl
No stLdy serasly antrols fTarmany nportant fedastrat influiae miscoolct raes,
such as stlaffHo-inrate retacs, astody tedolagy, corectiodal poliaes, orage ad rae
of inates 2

Furtremore, aonparative stidies do rot s etely actiress serias overaronding
prablens. 8 Oercronding, which may imareese imate violate ad tre incicace of
niecaosad stressHelaiad diseesss A therdy antriiutarg o uoosttuto el
@oitaos,48 Ba sras prdblen npisosad pik. Lesseqasnerisasallovtar
more cgeecity because the same priison buoet cen hulld more [rsors, ad imoreessd
Geaty can rlieeoeraoding.  (OFcourse, degeer prisos do ot guaerantee grester
Geaty, and grester (ecity does ot guarantee Jaaresssd aondig; il £
reesareble to et tret degoer prisaswill ot exacerbate aondirg.) Ths, otte
edat tret prnate prisos ceareese asis Arnatization can inprove ardraias nboth
pblic and prnatlerisos.  Corparative stLdies between prinate and plolicrisos ata
seEaficmonent ntine carot regia this aatss-the-oard g ality roese.

Ardly, most studies do rot analyze both ast and g ality and thus are of Iimited
\alle nass=ssiig prnate ansos. Studies tret do ot lodk et oth elerants
siultareasly ot begin o analyz tre asts and barefits of rinate (risos.:

2. Evidencefrom the Studies. — Studiesttet Iod<atcrsta'qslwala'ecb
honever, provice some infamation.  The most nigaras stLdies8 frd dearly positine

40 Abt itEPORT. SUPIA note 1, tit 35-37; Mogre, SUPIA note 33, al 10.

41 For a summary of the cost and quality studies on private prisons and a brief discussion ofwliich studies
methodologically sound, see 2 Geoffrey F. SEGAL it ADRIAN T. MOORE. Weighing THE WATCHMEN EVALUATING THE
COSTS AND BENEFITS OF OUTSOURCING CORRECTIONAL SERVICES 2, 3 & (bls.2A-2C, 9-10 it tbls.4A—TB (Reason Public
For a highly critical evaluation of nil prison pnvatization cost and quality studies (even

arcmore

Policy Inst., Policy Study No. 290, 2002).
some o fthe ones the Reason report considered sound), see also ABT REPORT, SUPIa note 1, at ap|

42 Scott D. Camp & Gerald G. Gacs, Private Adult Prisons: What Do W Really Know andWhy Don +We Knoir hlorc?, in
Privatization in CRIMINAL Justice, Supra note U, at 283. 285 (attributing the insufficiency of current empirical studies to a
failure to control for structural factors and only weak attempts to control for age and race); See also ABT Report, Supra note 1, app.
2, a: 18 ("(T)hcsc background data arc a sine qua non of valid institution performance comparisons. What may appear to be
differences in institution performance may be nothing more than differences in the background characteristics of inmates..

a3 See generally peter 4. Duitsrran, comment, The Private Prison Experiment. A Private Sector Solutlon 1o Prison

QOvercrowding, 76 N.c. L. REV. 2209 (1798).

a4 . a1 2211, . . ] S o

a5 See generally susanna v. chung Note, Prison Overcrowding, Standards in Determining Eighth Amendment Violations, es
FORDHAML. REV. 2351. 2362-66 (2000).

6 See infra section H.2.
47 See U.S. GEN. ACCOUNTING OFFICE, PRIVATE AND PUBLIC PRISONS: STUDIES COMPARING OPERATIONAL COSTS

and/or Quality of Service 13 (1956) (Ml]t is important that any study focus on both operational costs and quality ofservice”).
Interestingly, in the GAO study itself ( vhicli is really just a literature review), only the Tennessee studies compare both cost and
quality, |d. nt 23-25, and these are n.it particularly rigorous, SeC SEGAL & MOORE, Supra note 41, nt 3 tbl.2B, 10 tbl.4B.
Surprisingly, given the solid mcthodolog cal discussion, the GAO did not examine the Louisiana Stale University study, the Arizona
DOC studies, or the Florida OPRAGA study, which analyzed both cost and quality. Nonetheless, later writers have called the GAO
report a 'Thorough!] rcvicw([]," Greene, Supra nule 5, al 25, “one of the more comprehensive reviews," BLtREAU of Justice
assistance. U.S. Dep’'t OF JUSTICE, EMERGING ISSUES on Privatized PRISONS 26 (2001), and the "most comprehensive
study to date,"Joel Dyer, The perpet.jai. prisoner Machine: how America profits from crime 229 (2000).

Six of llic twenty-eight cast studies arc considered especially methodologically sound. Sec SEGAL & MOORE, Supra note 41,

at 2-3.
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ast saas D On tregality sk, aoparisas are tide, as ttere 5o sigienetric
rgaresstig gality. But none of tte more rigoraus stuoies) frds q allity st prinete
prisos loner tren gality atplblic prisos on aerae, adnost frdprinate risos
aulscoring polic priisos on nost qalliity rdicaias 3. Most oftrese g.ality studies db
ot exanine axL, lut as prinale risas are ot eqoectad o ke nore eqasie, tis
res it beies staterats ntte prism litaatue tetassune tet ast redctaasnust
come e tte eqoense ofgAlity.2 Inobsd, tte few nethocblagical ly soud studkes tret
edlLate both ast and gality s.oggest tret aost 5o higer nprnale &alitessad
gelity sat lestroghlyeqnalet. . )

Ressarders a Lauisiana State Lhinarsity conpared three Lauisia e risos, ae
pblicad two prnate 8 The ressarders aacluded tet tte prisasvere “as
aoparable as reesarebly possible ntens ofhistay, Ggeeaty, design, types of
Inrates, nurber, gader and ettmiarty of invates.” 31 Armatization produoced estinatsd
st savings of 12-14 peraant (@osts of $22.98 and $23.49 per imate per cay far tte
two private falities, copared © $26.60 fartre pblic Edlit) s The gality
anparison was avesh, with tre prnate fallitess farry etler nsome aress adworse
natas. The private falities, anong otter thirgs, rgoortad fener aitica roadas,
provaided saferwork eviramngatts faramployess ad ssfa IMmgeviranats far
invates, ad hed prgoortacately more inrates aoplete kesic edcatian, Ilaagy, ad
vocataaal tranrg caurss.® The plbllic prism hed fener (A10) esges and fener
agraatsd sex dffasss, more effectinely antrollled sUbstance eouse among Inates,
more arsisiantly offerad a lrced educataion and vocataaral adubt educataan program
Imates oer faryears, ad providad more treainent, reaestan, and rdeailliteine
sV Inals.Y

An Arizona study par ormed n2000 by the State Department of Gorrectias
conpared three prinale prisoswirth fiflenplblic aes.5" The study foud aerae
savirngs of 13.6% at tte prinate prisos N 1998 ($40.36 par imate per day conpared O
#6.72 apblicprisas) ad 10.8% in 199 ($0.88 compared 0 $6.85).9 The
quelity corparison gave tre ede o reftter grap: [rinate and plbllic prisos hed aoout
eq.al ingeecton resits, thaugh plollic prisos grarally hed somenhat lkessseare
dplray prdblens.®

49 |d at 3 thl.2A Most of the less rigorous studies also report cosl savings, and nunc reports that private prisons nre more

|d at 3 thls.213.2C. The causes o f private prison cost savings arc explored below in Section B.4.
ically more sound See |d at 9-10.

al 9-10, thls.4A. 4B.

expensive.

50 Segal and Moore consider eleven of the eighteen quality studies methodolo

5' O fthe eighteen studies, only one clearly gives the edge to public prisons. |(?

52 See eg Greene, Supra note 5, at 25 (“(OualityJ problems seem lo Ik- endemic to the cntciprisc [of private prisons] — a result,
in great part, o fdie private companies' mission to hold down costs”).

53 WILLIAM G. ARCItAMBEAULT & DONALD R. DEIS, JR., EXECUTIVE SUMMARY, COST EFFECTIVENESS COMPARISONS
of Private Versus Public Prisons in Louisiana: a Comprehensive analysis of Allen, Avoyelles, and Winn
CORRECTIONAL CENTERS, PHASE | (rev. ed. Dec. 10, 1996).

54 |d at 25.

55 |d nt 73.

56

57 |d at 74.

58 Aklz. dep'tofCorr., Public-Private prison comparison (2000).

59 . at 47.

60 |d at 2—4. A 1997 study of Arizona's correctional system, which compared a private prison to fifteen public prisons, found 14
percent cost savings in the private prison relative to the public prison average and 17 percent cosl savings afier adjusting for the
private prison's property tax payments. CHARLES W. THOMAS, COMPARING THE COST AND PERFORMANCE OF PUBLIC AND
PRIVATE PRISONS IN ARIZONA: AN OVERVIEW OF THE STUDY AND ITS CONCLUSIONS (1997). enailablc al
hltp://wcb.crirn.ufl.edu/pcp/rescarch/Anz.h(ml (last visited Mnr. 18, 2002). BU| SEE Abt Report, Supra note 1, at 45 (criticizing this

study's methodology).
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Ardly, a 2000 study of Harich prisos compared tre prinate South Bay
Gorectiarel Faality, goerated by Wadkenhut Correctias Corporataan, with trenost
anparable pblic fality, Okeedhobee Gorrectical sttt d. Alter adjustarg far
\erias diffaacs, rduding Ggeaty, tre study foud tret e prnate prisms asts
vere 3.5% loner then tre State™s asts far fisal year 1997-98 ad 10.5% loner far
1908-99,@nmectang tre 7% ast redcaonmach. . estedlided by w3 Adbiitaaelly,
arstrictian astsvere 24% lover far tte prnate pisn@l As fa-gdity, the study
foud ttet South Bay hed Tlllygearataaral programs within sixnonths of qoenirg &8
aposed o three years Tar Gkesddoee), hed fener heslth ssvice cehiaaaies then
Ckeeddoee, Wes ablle 1o house more Imates three months aftar qoening tten
Okeechdbee auuld house after ssveteennonths, ad inplemaited an inoate
gopraech to housing cartan “‘diose manegementt imates’ 6% On the negative Sk, tho
Imates escgoad fram South Bay i 1999, vhille none hed ever escgosd fram
Ckeeddbee.®

3 Thats Fine in Practice, hut How Does It Work in Theory? — Rrivale risos
e ratervell ngality coparisas, butwhy? Cntrects are reessarily Inonplete:
because tre govermeant and the prinate provicer can anly dessrileagareral ssvicead
ot geaafy befordad Nl dtaill eactty how the antractor dould provice tret
sSve, tteantractor heswide ek nruming tre pr/ Y& This et pamints
tre anredtor o at corers, redlcig astsby redcing gy, iEsno sumse ttat
early econanic mocels of prnatizataon pradicaed tret prnate onnership woulld reduce
both aost ad g ellity B

But more reztly, ecoanists have doeened ttet attarg corers srot teanly
way tomeke morey. It Bessy toassure tet an aersion to ast-ofdet astsvill
ceter fims fram inplerenting a“gality inoetiaT®-  but tisessuption igores

for antract reegoiation.  Because prinate [riison aompeniies Gan Suggest
suth Imoatias o tte governmant ad reegoiale ttarr anracts (@, ntte Al wordd,
Ircluck edra sanvicss nahigrer bid), they can Ggpture some of e cairs fran g .ality
moation. They ttarefae hae gedier e 1 Inpate ntsway then tar
pblic antamarts, who carot Gpture U (ars.

Thus, vhile econanic theary precidts tret asts will dedlire uder prnete
menegament, idoes ot reessarily predict te sare of g ity 0 Whether g ality
Inoressss or ceoreesss ogall depands onwhether aost-auttag ar g allity inovatian hes
ageier it

6l ofpice of Program policy analysis and gov't accountability, Fla. Legislature, Private Prison Review

2 (2000) (hereinafter FLORIDA Study).
62 Id. at S
63 SEC PLA, STAT. ANN. § 057.07 (Supp. | 2002).
64 Florida study, SUPIA noie 6), at 3.
65 |d. at 10.

66 Id.
67 Hart, Shleilcr & Vishir-, Supra note 35, al 1134 (discussing the assumptions motivating their incomplete contracting model).

68 See Jean-jacques Laffont & jfan tirole, a theory of incentives in procurement and regulation231

(1993) (noting that “[a] high concern for quality [requires) low-powered incentive schemes" because providers who cate loo much

about cost will reduce quality).
69 BMart, Shicifa & Vishny, SUPIA note 35. al 1133.

71 See |d al 1143 (“Costs ... arc always lower under privnle ownership Quality .,. may he higher or lower under privste

ownership.").
71 AF at 1137—43.
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This sinplle modkel does ot tae o acoaunt: otter fedars tetmay stragthen tte
G forpnatiatiot For rslate, the goverment may doserve ap-ovader'shamiful
ast attagad hold tegprst tte provicer nfuture rounds ofbicing or ddlire to
renew te atract.  Heven a few prinale provicers aonpete agprst eech dtter, tte
govermeant can ssk an altaratinve provicer ance itdosenves hearmiful aost a iy,
ratterthen having 1o retde antroll of tre [rison. 7 In adbirtaan, because of
reffideaes naret prish padticss, ttaremay e quortuniies far st attirg ttet
docs ot reduce g Ality. B

4, How Does the Private Sector Save Money? — The privaie ssctor salesmoney N
s vays. g prinvaie aonpenies saemoney attte design ad costructian dae.
They can ypically desighad huald prisos inhelftre tare required far govermmaits o
do 20, bscase they can avoid tte bas of red tge ttet play a role nsafeg arding
apirst govermrent comptiaiAlut are argebly umecessarywhen tre goverment
purdneses a servaee fran tre prinate sector (Lsirg a proouranent proosss tret itslifies
safegarts apirst goverment atitares). Ariale fin sarealo i ally firee of
purdesing restricios ad sboontracting g.otes.. Gontracting aut prisn dssignad
arstructon redueess astsby 151 25 praat s

Secod, prinale aonpeeniies sae money at tte qeratsan s The main savangs
come fran redlcing ldoor asts, both thraugh loner wegesBand thraughmore effiaat
e of Hor. A prinate fimtrethed a role ndessignirg a fallitywould ke lidyto use
Imoative desig tedmigLes tret aulld minimize the numoer ofgLards reuired ©
monrtor iales.  Moreover, because they are ot bound by avill ssvice riless n
maneging tteirparsarel,, 7 prinate prisos use rouchlly ae-third tte adrnistratine
parsarel of goverment prisos and use ratives 1o reduce sidk e and corssguant
oertine eqatitues. 8 Anate fimsalso sae money by “raintaining gt antroll of
imvates and kegping them wellHied and cooupied with work, edlicataian, or rearestaon.”’®
Ardly, prinate fims are free franmany buresuaratic purdesing rules and Gan often
buy syplies & lover ast ttentte govemmat.®

C. Public and Private Accountability

Abuses hggen many system. But how do diffaet systans rect toaouse when i
ooaus? \hile ttere BIo Sstenatac infomataon aoout tre reedoOn o priiscerdose n

72 Irf. at 1143—44.

'3 The Hurl-Slilcifer-Vtshny model assumes timt all cost cutting decreases quality'— in other words, ttat the public sector already
operates at the frontier oh technological efficiency. | . at 1133. But no one knOWS the most efficient Way to ran a prison; this
information must lie discovered. Markets can encourage the discovery of efficient methods: government Ottreaucracies often do not.
See generally FuHpiucH A. Hayek, The Use of Knowledge In Society, in individualism and ECONOMIC ORDER 77. 77-78.
84.80 (reprint 19801(1948).

74 MOORE, Supra note 33, at 5 (noting the ‘ often latiorious approval process and multiple contact requirements a government
construction project must go through").

75 |d al 4-5.
> See Dyep_ Supra note 47, at 214 (noting that "(mjost guards at state and federal facilities cam union-scalc wage, and receive

both retirement benefits and health insurance." while "Uieir counterparts ut private prisons . .. often cam as little us S7.00 on hour,
with little or no benefits"); Greene, SUpfa note 5, at 25 (citing "wages and benefits substantially lower thnn those in govcnimcnt-run
prisons” ).

77 VDORE, SUPIA note 33, al 17.

78 1d. ut 16.

79 td.

80 |d at 18. Moore provides an intcrcsling example o f private sector cost savings: Virginia prisons once kept thirty days o f food
on hand in expensive warehouses. This practice possibly dated back lo when prisons were remote and supplied by mule train, nnd

was never questioned until a private company did something different. . at 19.

D.

B
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pblic ad prinale priso s, Geee studies may provice a flaar oftte acoountzbility
rred’miswsa:\/\cm.
Private Prisons’ Legal Accountability. — The traditicdl Fedtality of unies

toAard aporate cefathts, prnate prisnguards” raality o claim g .allirfied
Imunity N8 19838 aMil ngis auts, ad auts’ uwilligess o defar o tre
Judgrent of coporatias dl e prinate riisas” kel acountshillity e to
pblicpios.

(a) Jury Hostility. — Erpirical studies have fourd tet puresarenore lidy o
avard late \vadids agprst cporatias then acprst goverments. dury ostality alo
difedts sttievants, which are made ntte shadow of exquectad revery anounts at trel.
Grsicer, Tareamnle, tre e oftte Northesst Chilo Correctiaal Ganter, a feckral
prismn nYoungstoan, Chio, run by CCA uder a antractwith tre District of
Qolubia. As part ofa reat settlerat of a lvaurt alleory irec ate ssanty ad
medical treatnant ssvelll as ecsssive Tae, CCA pard $1,660,000 ndameges totte
2000 members of tte imate dess—  an edraadiranily high ssttlerat anount far
desatios InoMgmisoas. 8 This huge settlarent anount praebly refleds tte
well-knoan tadacy of jures, ngitlyarwagly, ole kessyatheticto lage
aoporate cefethnts. Moreover, mretary anards agarst plolic prisas aenore
It 3!

(b) Qualified Immunity: The New Bifurcated Regime. — A cager et n
prinaiizaio stret polic regostalitieswilll be performed by prnate rdnvd als
without effledtive oasigt. Reoat Gcaes, hanever, have saught to avoid this el
ad, nsome ways, hold prnate risas to an even higer staclrd tren plolic o s.
Under Harlow \. Fitzgerald, goverment dificels (irciuding prison guards®)
performing disareticaery futtios are Shielcd fram Teality fa-avl daneges iftter
aoolct does ot viokaie “ diearly estebllid ed statutory ar aostitutio el ridis ofwhicha
reesaeble persnwould heve knon.’& InRichardson . IdcKnight, s honever, tre

Supreme Court Feld tret prinate prisn guards do ot enjoy tis g alified imuninty .9

81 42 U.S.C. § 1983 (1994 & Supp. Il 1996).

82 There is no statistical evidence on jury attitudes toward corporations in the prison context, but mere general jury studies
suggest that juries tend to be turned ofl'by a defendant's wealth and by arguments that a defendant's bdiavior was profit maximizing.
See Daniel Kahnemnn, David A. Schkadc & Cass It Sunstcin. Shared Outrage, Erratic AwardS, in Punitive Damages: How
JURIES decide 31, 40 (2002) (showing higher punitive damage awards for corporations with greater wealth), Cl. w. Rip Viscusi,
Corporate Risk AnalySIS A Reckless ACt7 52 STAN. L. Rev. 547, 550 (2000) (discussing juror bias against companies merely for
having undertaken a risk analysis); SE€ alSO Greene, SUPIA note 5, at 23 (repotting that in December 2000, a South Carolina jury
awarded $3 million in punitive damages against a CCA juvenile prison (or abusing a youth using a level of force "malicious to the
conscience of mankind").

83 Alphonse Geriinrdslein, Private Prison Litigation: The "loimgstoun " Case and Theories o fLiability, 36 cram. L. BuLL 183,

198 (2000). CCA also paid closs counsel of the city of Youngstown S803.000 in litigation expenses, and agreed to pay annual fees

tc Youngstown <brongoing moniloring
4 See 42 U.S.C. jj 1997¢(d)(3) (capping attorney fees at 150 percent of statutory hourly rales); id. m § 1997(e) (barring recovery
The limitation on recovery for emotional injury may not apply in many

for emotional injury in the absence of physical injury).
Even if the settlement by its terms

cases, hut the attorney fee cap may be more significant in cases in which inmates sock damages.
included attorney fees, the total amount of the recovery would probably be lower than it otherwise would be because expected

recoveries affect settlement amounts.
85 457 U.S 800(1982).
86 OB Procunier v. Navarette. 434 U.S. 555. 561 (1978).
87 Harlow 457 U.S. at 815-19.

88 521 US. 399.412 (1997).
89 Private guards might still liave a good faith defense to a § 1983 suit. Id. at 413-14.



Thus, McKnight bifurcates the treatment of public and private prisons in a way that
makes private prisons more, not less, accountable.0

Does tisdidotony make sas=?  Hgovermeants are asthmnimiAars, kdoesrotd
Inthe presace of eality, cost=coscios goverments woulld hiretamd g ards, who
reguire kess ircemirfication, farpllicprisos, and would dhoose tamid antradtars,
who suonit a loner bd, farprinate sos; ths, tte argurent far qalified inmuninty
would rot depend on whether tre prism splilicor prinatie 2 But govermmants often
do ot minimizz asts.  They often fae soft buoet arstrannts, may anard anradts o
et o pitical dliliss, and may nonitor prisasmore ar kesssdgpadiing on teir
polrtacal ics0lagy B Because govermeant dificals’ notnvatias ae aoplex, €6
diffieit o pedict how tre effedts of gallified inmuninty wall vary as between plbllic
ad privale prisnqearaars.. The effiaayyargunents ko anly edatdirg g alified
Inmunirty o polic garts are thus somenhat intetemirele.

Gosickratias of aonparsation and accauntzaility, honever, axt agprst inmunity
Taboth phlicad praiepisos. On the corpensation sk, Imuninty presurebly
makes adiffarate nsome Gsss, adwhere kdes, kmay preatt vidns franbeig
apersaied. On tre acoountzbility sk, inmunity allons priisos o edardliz tte
ast of astitvticdl vidkatos ato prisoers— ot a artaiadyvel lHgresad
segentofscety. ]

Nor does galified immunirty seem necesssary o redce tte drain on tecaurt
ssten. Most 8 1983 prisn lvaunts arcc axsicerad frivdlas, ad alnost dll &l efare
ety o tre narits 8! Qalified inmunirty would prdsebly ot draerge imates”™ fillirg
behaaar, and even Ifitdd, ot dear tret thiswoulld e desirddle, because ar
system cHliaately tlaates a crtan anount ofmaritdess liagption to aoid missirg te
oxsiaal worthhhile dam. A regine of lealiity, with hich procedral hurdlles (auch
&8 requireaits ofedaustion of adninistratine renedies®) or rraltees far frmolas
liagstion (A as tte freg etshila-praltes intte Pris Litagataon Reform Act®),
may ketter sernve tte gals ofaorpensation and accantzbility far both govermmant ad
prete adas.

Thus, ginen tte bifurcated regine esteblided Nvicknight ,prnaleriisas ae, if
aythirg, more acoountzble 1o treir astrtutiosl viokstios ttren ae plblicpisos.

70 In Correct|0na| SerV|CeS Corp V. MaleSkO 122 S. Cl. 515, 517 (2001), (lie Court held tlini private companies operating
federal halfway houses, like their public counterparts, wcic not subject to civil rights suits under B|Vens V. S|X UnknOWn NamEd
AgentS Of FEderal Bureau Of NarCO“CS >108 US. 388, 395-97 (1971), though the offending officials could personally be sued
under rVCﬂS which allows awards of monetary damages against federal agents for a violation of federal constitutional tights
MaleSkO 122 S. Ct. al 517. MaleSkO held private operators to the same standard as public agenc‘,les L

91 See Clayton P. Gillette & Paul B. Stephan, Riclianlson v. McRnighl and the SCOpe 0 |mmun|ty After P”Va“zauon, 8 SUP. CT.

Econ. Rev. 103,123-24 (2000).
22 Sec |d. at 126. Different prisons may react to liability in different ways; one might itnngine reactions that either increase or

decrease costs. For instance, a prison may save money by instructing guards to discipline inmates less Or a prison may spend more
money if guards, wbo would rather uvnid litigation even if they nrc fully indemnified, always call for more backup before
disciplining an inmate, to avoid the possibility of u violent confrontation that could lend lo a civil righ's suit. But under competitive
bidding with a cosl-conscious government, the cost-cutting reactions will tend to win out over the cost-increasing reactions. Because
some forms o ftimidity decrease costs, while ovcrvealousncss presumptively increases costs, a liability regime fosters timidity.
€€ I0. at 125-26.

94 See generally BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OK JUSTICE, CHALLENGING THE CONDITIONS OF ITUSONS
AND JAILS: A REPORT ON SECTION 198J LITIGATION 1 tbl 4 (1994).

95 42 U.S.C. § 1997c(a) (1994& Supp. Il 1996) (prohibiting a prisoner from bringing a section 1983 action unless he has

exhausted available administrative remedies).
'6 28 U.S.C. § 1915(g) (1994 & Supp. Il 1996) (prohibiting a prisoner fiom suing in forma pauperisif, on ihrcc previous

occasions while he was imprisoned, an action of his was dismissedas frivolous, malicious, or failing to state a claim, unless he is

"under imminent danger o f serious physical injury").
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The presace of this actiiticell poiaal dedk duld intum mareese prinate s
qality.

(c) Other Legal Accountability Mechanisms. — Not anlly may prinatizationmake
Juesmore dgotical ofprisas ad garts more S.saptble to s, lut may alo
make judes ksscfaatEl. Courts have traditiodllybeen defaatial o te
government nprism suits because of tte common judical umillligess to ssaod-
gess tte pliaca brades. Y Though tisuwillingess sutlrstathble, ceferae
ste eneny of rdust acoantzality. et courts have often been hostale o ornele, Ta-
profit celecptios; vwhile tte nacklecation doct: he salhost never gplied, judical
Fostallity menirfests rtsifthrough more vigoraus due prooess saulry 3B As
aninistrative poner moves 1o prinate prison caporatias, aurts may aoandon treir
ceferae 1o prson dieks, because anflids of niaestwilll gyoear more doviass ad
antractLal terms will recsssally e inoplete.®

In actirtaon o liticetaon, govermeant nontoring ados a futter lar of ressen.
\\hile pblic prisos have govermment nonitars, nonrtors of rnale risas (een if
Gptured 1o some degree) are likdly to bemore Indgpadent ttennonitors of
govermentrun rsos.1D

2. Private Prisons’ Market Accountability. — Market medenists, sudhas

” dnillity o rescird or dedlire to renew prinete fims” atradts, and more
gradly, tte potental Tarbed phliaty to cause adrgp nfims” stodk ricss, futer
Inoreese rnale pris aonpenies” aaounizoility.

(a) Contract Rescission. — A privaie prismmay have isaontract rescarcd. This
postaility srot alvays ssessy s EsouUs—  tternate rism rdstry Ba
somewhat aacentrated oliggooly, though tret may dnange with inoreesed [rnetization
But s lag asmore trenone fim sqparating and tre goverment andines o nnart
of tte prisn systan, sameone Wil ke aaikdle o take over adsiuctiael s,
meking the goverment’s threst 1o rescird a antract somenhat aedidle. At any reie,
even such nperfect discpre smore difficdt o Inpose onpllicpriisos— te
govermeant carot take over isown prisneosgpt by firmgaMill ssnatts, ad kcanot
have aprate fimtake over exagpt by goening a new bidding process, which Bnmore
difficiit then fardirg someone o take over an edstrg atract.

In 19%. fareample, an nestgaie rgorter and a suprse ingEction reeslad
grellirgly aonoed, usnitary, and easive aoditias et the Bovie County
Corectacel Faality, apete “‘harehouse tured prsn f&aliy” nTearkas. Teds,
housing 500 inrates fram Colloradb . 11 After a feclral lanaurt and z it tre Sateof
Colloradb termirated Bowvie County’s aontract and rellocatad iits imates. 12

At tte Sl Beach Gity A, qeerated by tre prinaie Corectiaal Sstens, e sie
194,18 two prinale prismguards were rdictied nAugust 2001 far allegedly
“araging ad acaaling an attak on adruken imate who was rrgirg loisterasly

97 S€8 pavid N. weeht, Note. Breaking the Code of Deference: Judicial Review o Private Prisons. e vaLe LJ. 815. 819-20

(1987).

o8 Seeid. at s22-28.

Secid at 829-33.

100 SeeCharIes h. Logan, private prisons: cons and Pros 65 (1990

101 DYER, SUPIA note 47, at 200-01; Steve Lipsher, COl0rado HIthdraws the Rest oflts Inmatesfrom Texas, penver PosST, Jan.
I, 10908, nt B3, available at 1998 wi s097832.

102 Dyer, Supra note 47, at 200-01: Lipslicr, Supra note 101. Witcn the prison crowding crisis that prompted Colorado to send
inmates lo Texas was over, Colorado relumed its inmates to in-slate prisons, some o fwhich were private.

103 Monte Morin & stuart preifer, 2 Jail Officers Indicted Over Inmates' Fight, ... Times. Aug. 30.2001, at B8
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nte plsdtoahaan dl’ 1 Within tenweeks of tre attadk, both guards hed
been fredt; ane guard wes drarged with feckral avill ndis vidlatios and tre otterwith
beirng an accessory e tre feet far tryirg 1o aaceal e attad< 15 The fastguard was
sted oer faryars nrism.'™ This radnt prapted tte aty o review is
antractwith CS1 ad 1 arsicey otter qoaias. 1Y

Smikrly, nSnta Fe Gaunty, New Mexico, CCA brought mprisorars avicted of
murder and rgee fram Oregon o fll isprnaie |l dshut riportadly failed to rotafy
tre Seiffs Department tret ibwes housing inrates who posed adanger to tte pblic.
The Oregon priisoarswere removed frantre |l anly afta- county dificels threataed
t caEl tte county santract with the campany . 18

(b) Adverse Stock Price Effects. — Frivdie cporatics ae sgathvetodrges N
tarstok pies. Gontrect rexassi, ssvelll as tre postillity of lvartswith high
damege anards, affedts paiitEality, and peragptias ofa company Spofiteality ae
refleded ntrepriieofisstode Thus, a private coporatian spunised fracElly Tar
led nens, and ossibly fTarmisranegement ttetmay Inpose asts ntre fulure. For
eaple, tre INS detention canter nHizeth, New Jasey, run by Esmor Gorectia s,
eryoted nanessive not N 19 because tte canpany hed antanuossly at corers on
food ad fdlity ydesp.  Esmor Sstok e drgpped fran$0 adae o $7 diler
nens oftte ot became knon . 19

Whille fear of stodk rice drgps may make prinate priisas aacaal treir prablensiD
— CCA hes been aocaused of covering Up escgees fran tre Youngstoan prism
cesribed above—  auch seareny Fes s Iniits, because esxges, s, ad prisoer
litgptinare hard to cover Lo, Follloving diiscllcsure of tre prdbllens et tre Youngstonn
prisn, CCA Sstodkhitaaeyear lov. 11l A more plasible sty stet prinaie
aonpenies aremore aoncermed wirth kegping trerr stocdk pricss hich over tre lag term
by restrgon soud managament ad tret guards and wardens can ke encouraged o
aot resosibly through stodk ovrership ntte company . 1P

() Greater Market Flexibility. — Not anly are privele prisas ucer gresier market
pressure 1o keep aoditia s from gettirg aut of herd, they are alsomore eble to dage
because they are firee fram some of tre crstrannts ofgoverment: nenegament.  Induly
201, for rstace, for hudred prasoars naCCA priisn nketudky slarted anct n
which “inrates s ] nettresses on feeand tosgjed] TVs ad aks thvaugh te
windoas. Two weeks Ha. CCA fred trewarden and his top assidat, aitirg olicy
vioketios. ™’ 1B Covermment employmant pratection, nthiscase, woulld have beenan
dostecle 1o disoplne g tre offading prism dffiaeis 1
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112 See |d. nt 214 (noting that some private firms offer guards and wardens “slock in tlie prison company in an effort lo reduce

turnover,” but ruguing (hat such stock ownership exacerbates the Esmor effect described above, SUPId note 110).
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