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Deputy
Commissioner

Office of Children’s Services

Child Protective Services

Adoption

Foster Care

Family Services

Healthy Families Alaska (from DPH)

Infant Learning Program (from DPH)

WIC (from DPH)

Behavioral Rehabilitation Services (from DMA)

Rate Review

Establish Rates for all
fee based programs.

Commissioner

Office of Program Review (OPR)

Deputy
Commissioner

Program Integrity
Governmental Relations
Faith Based Initiatives

Deputy
Commissioner

Inter-Departmental Coordination

Division of Health Care Senl/ices

Former DMA functions (except Behavioral health and
Long Term care programmatic concerns)

EPSDT (from DPH)

Infant Screening and Testing Programs (from DPH)
Genetic and Specialty Clinics (from DPH)

Breast and Cervical Cancer Screening (from DPH)

Family Planning (from DPH)

Division of Alaska Longevity Programs

Longevity Bonus
Pioneer Homes

Division of Public Health

Epidemiology

Vital Statistics

Laboratories

State Medical Examiner

Public Health Nursing

Systems Development and Health Planning (formerly CHEMS)
Certification and Licensing (from DEED, DFYS, DSS, DADA,
DMHDD, & DMA)

Certificate of Need (CON) & Health Planning (from DAS )

Division of Senior and Disabilities Services

Former Division of Senior Services (from DOA)
All Home and Community Based Waiver Services (HCbj
Programmatic and financial responsibility for all
long term care services (NF, HCB,
Personal Care Attendants (PCA))
Adult Public Assistance
Developmental Disabilities (from DMHDD)

Division of Public Assistance
Current functions of DPA (except APA)
Denali Kidcare Outreach (from DPH)
Childcare Assistance

Division of Administrative Sen/ices
Current functions of DAS (except Health Planning & CON)

Division of Juvenile Justice
No changes

Division of Behavioral Health
Mental Health Programs
Alaska Psychiatric Institute

Residential Psychiatric Treatment Centers(RPTC's) (from DMA)

Inpatient Psychiatric Care (from DMA)
Substance Abuse Programs (from ADA)
Fetal Alcohol Syndrome Program (from ADA)

Boards and Commissions
Suicide Prevention Council
Alaska Mental Health Board
Governor's Advisory Board on Alcoholism and Drug Abuse
Alaska Commission on Aging
Governor's Council on Disabilities and Special Education
Pioneers' Home Advisory Board






A laska State Legislature

Representative Bruce W eyhrauch

Aiaska
Stati; Cai'itoi.
JiiNiiAii, Aiaska 99801-1182

(907) 465-2028
FAX (907)465-2273

State A ffairs Committee

NOTE: HB 5
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A laska State Legislature

Representative Bruce W eyhrauch
Alaska
Stati: Cafitoi.
Jiini ai i, Ai aska
99801-1182

(907) 465-3744
FAX (907)465-2273

State Affairs Committee

Fax

To: Legislative Legal From: Ginny Austerman
Fax: 2029 Date: April 11,2003
Phone :2450 Pages: one

Re:  Committee Substitute for FIB5 CC:

O Urgent O For Review [0 Please Comment O Please Reply

«Comments:

The House State Affairs Committee adopted the work draft of CS HB 5 (23-
LS0021\H Ford 4/2/03) on April 10, 2003.

One amendment was offered and adopted.

Page 5 Insert after line 4 - “(4) may be disclosed by the insurer that files the
information.”
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Ford
4/2/03

CS FOR HOUSE BILL NO. 5( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES CRAWFORD, Gara, Grucnberg, Croft

ABILL
FOR AN ACT ENTITLED
"An Act relating to using credit history or insurance scoring for insurance purposes;

and providing for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.36 is amended by adding a new section to read:
Sec. 21.36.460. Restrictions on credit history or insurance scoring
applicable to personal insurance, (a) An insurer may not use credit scoring in the
underwriting process applicable to personal insurance unless the insurer or the

insurer's agert obtains written permission from the applicant.

(b) An insurer that takes adverse action involving personal insurance against a

consumer uaied in whole or .in part on credit history or insurance score shall provide
written notice to the applicant or named insured. The notice must state the significant
factors of tie credit history or insurance score that resulted in the adverse action. The
insurer sha 1lalso inform the consumer that the consumer is entitled to a free copy of
the consur ler's report under 15 U.S.C. 1681 - 168lv (Fair Credit Reporting Act).

1- CSHB 5( )
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(c) Except as provided in (d)(3) of this section an insurer may not cancel or
fail to renew personal! insurance based in whole or in part on a consumer's credit
history or insurance score. An offer of placement with an affiliate insurer does not
constitute cancellation or failure to renew under this section.

(d) An insurer may use credit history to deny personal insurance only in
combination with other substantive underwriting factors. For the purposes of this

subsection,
(1) refusal to offer personal insurance coverage to a consumer

constitutes denial of personal insurance;
(2) an offer of placement with an affiliate insurer does not constitute

denial of coverage; and
(3) an insurer may reject an application when coverage is not bound or
cancel an insurance contract within the first 60 days after the effective date of the

contract.
(e) An insurer may not deny personal insurance coverage based in whole or in

part on

(1) the absence of credit history or the inability to determine the
consumer's credit history if the insurer has received accurate and complete information
from the consumer;

(2) the number of credit inquiries;

(3) credit history or an insurance score based on medical bills;

(4) the consumer's use of a particular type of credit card, charge card,
or debit card; or

(5) the consumer's total available line of credit.

() If disputed credit history is used to determine eligibility for personal
insurance coverage and a consumer is placed with an affiliate that charges higher
premiums or offers less favorable policy terms, the insurer shall reissue or rerate the
policy retroactive to the effective date of the current policy term and the policy, as
reissued or rerated, shall provide premiums and policy terms the consumer would have
been eligible for if accurate credit history had been used to determine eligibility. This

subsection only applies if the consumer resolves the dispute under the process in 15

CSIIB 5( ) 2.
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U.S.C. 1681 - 1681v (Fair Credit Reporting Act) and notifies the insurer in writing

that the dispute has been resolved.

() In this section,

Q) "adverse action" has the meaning given in 15 U.S.C. 1681a (Fair

Credit Reporting Act) and includes
(A) cancellation, denial, or failure to renew personal insurance

coverage;
(B) charging a higher insurance premium for personal
insurance than would have been offered if the credit history or insurance score
had been more favorable, whether the charge is by
(i) application of arating rule;
(i) assignment to a rating tier that does not have the
lowest available rates; or
(iif) placement with an affiliate company that does not
offer the lowest rates available to the consumer within the affiliate
group of insurance companies; or
(C) any reduction or adverse or unfavorable change in the
terms of coverage or amount of personal insurance due to a consumer's credit

history or insurance score; a reduction or adverse or unfavorable change in the
terms of coverage occurs when
(i) coverage provided to the consumer is not as broad in
scope as coverage requested by the consumer but available to other
insureds of the insurer or any affiliate; or
(i) the consumer is not eligible for benefits that are
available through affiliate insurers;
(2) "affiliate” has the meaning given in AS 21.22.200;
(3) "cancel™ or "cancellation" includes a reduction in coverage below

the full replacement value of the item insured;
(4) "consumer" means an individual policyholder or applicant for

insurance;
(5) "consumer report" has the meaning given in 15 U.S.C. 1681a (Fair

3- CSHB 5( )
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Credit Reporting Act);

(6) “credit history™ means written, oral, or other communication of
information by a consumer reporting agency bearing on a consumer's
creditworthiness, credit standing, or credit capacity that is used or expected to be used,
or collected in whole or in part, for the purpose of serving as a factor in determining
personal insurance premiums or eligibility for coverage;

(7) "insurance score™ means a number or ratingthat is  derived from an
algorithm, computer application, model, or other process that is based in whole or in
part on credit history;

(8) "personal insurance" means

(A) private passenger automobile coverage;

(B) homeowner coverage, including mobile homeowner's,
manufactured homeowner's, condominium owner's, and renter's coverage;

(C) dwelling property coverage;

(D) earthquake coverage for a residence or personal property;

(E) personal liability and theft coverage;

(F) personal inland marine coverage;

(G) mechanical breakdown coverage for personal auto or home
appliances; and

(H) flood insurance;

(9) "tier" means a category within a single insurer into whichinsureds
with substantially like insuring, risk or exposure factors, and expense elements are
placed for purposes of determining rate or premium.

*Sec. 2. AS 21.39 is amended by adding a new section to read;

Sec. 21.39.035. Making of rates; personal insurance, (a) Credit history
may not be used to determine personal insurance rates, premiums, or eligibility for
coverage unless the insurance scoring models are filed with the director. Insurance
scoring models include all attributes and factors used in the calculation of an insurance
score.

(b) Information filed under (a) of this section

(1) is confidential, and the information is not subject to public

1 CSIffi 5( ) 4
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inspection under AS 40.25.100 - 40.20.140;

(2) shall be considered a trade secret under AS 45.50.910; and

(3) may be made public by the director for the sole purpose of
enforcement actions taken by the director.

(c) An insurer may not use the following types of credit history to calculate a
personal insurance score or determine personal insurance premiums or rates:

(1) the absence of credit history or the inability to determine the
consumer's credit history unless the insurer has filed actuarial data segmented by
demographic factors in a manner prescribed by the director that demonstrates
compliance with AS 21.39.030;

(2) the number of credit inquiries;

(3) credit history or an insurance score based on medical bills;

(4) the consumer's use of a particular type of credit card, charge card,
or debit card; or

(5) the consumer's total available line of credit; however, an insurer
may consider the total amount of outstanding debt in relation to the total available line
of credit.

(d) If a consumer is charged higher premiums due to disputed credit history,
the insurer shall rerate the policy retroactive to the effective date of the current policy
term. As rerated, the consumer shall be charged the same premiums that would have
been charged if the accurate credit history was used to calculate an insurance score.
This subsection applies only if the consumer resolves the dispute under the process set
out in 15 U.S.C. 1681 - 1681v (Fair Credit Reporting Act) and notifies the insurer in
writing that the dispute has been resolved.

(e) In this section,

(1) "consumer" means an individual policyholder or applicant for
insurance;

(2) "credit history" has the meaning given in AS 21.36.460;

(3) "insurance score" has the meaning given in AS 21.36.460;

(4) "personal insurance" has the meaning given in AS 21.36.460.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to

5 CSHB 5( )
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read:
REPORT. The director of the division of insurance shall report to the legislature by

January 1, 2005, on issues related to the use of credit history in personal insurance
underwriting and rating and the implementation of this Act. The report must include
(1) a review of how this Act has been implemented and how it has affected
consumers; and
(2) arevieMand analysis of insurance scoring that includes
(A) which types of consumers, based on demographic factors, benefit
from or are harmed by the use of credit history in personal insurance rating and

underwriting;
(B) the extent to which the use of credit history affects rates charged to

the consumer; and
(C) other issues as determined by the director.

* Sec. 4. This Act takes effect January 1, 2005.

CSIIB 5( ) ol
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CS FOR HOUSE BILL NO. 5(STA)
IN THE LEGISLATURE OF THE STATE OF ALASKA.

TWENTY-THIRD LEGISLATURE - FIRST SESSION
BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

SponsorCs): REPRESENTATIVES CRAWFORD, Gara, Gruenberg, Croft

A BILL
FOR AN ACT ENTITLED
"An Act relating to using credit history or insurance scoring for insurance purposes;

and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.36 is amended by adding a new section to read:

Sec. 21.36.460. Restrictions on credit history or insurance scoring
applicable to personal insurance, (a) An insurer may not use credit scoring in the
underwriting process applicable to personal insurance unless the insurer or the
insurer's agent obtains written permission from the applicant.

(b) An insurer that takes adverse action involving personal insurance against a
consumer based in whole or in part on credit history or insurance score shall provide
written notice to the applicant or named insured. The notice must state the significant
factors of the credit history or insurance score that resulted in the adverse action. The
insurer shall also inform the consumer that the consumer is entitled to a free copy of

the consumer's report under 15 U.S.C. 16S1 - 1681v (Fair Credit Reporting Act).

1 CSIIB 5(STA)
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(c) Except as provided in (d)(3) of this section an insurer may not cancel or
fail to renew personal insurance based in whole or in part on a consumer's credit
history or insurance score. An offer of placement with an affiliate insurer does not
constitute cancellation or failure to renew under this section.

(d) An insurer may use credit history to deny personal insurance only in
combination with other substantive underwriting factors. For the purposes of this

subsection,

(1) refusal to offer personal insurance coverage to a consumer

constitutes denial of personal insurance;

(2) an offer of placement with an affiliate insurer does not constitute
denial of coverage; and

(3) an insurer may reject an application when coverage is not bound or
cancel an insurance contract within the first 60 days after the effective date of the

contract.

(e) An insurer may not deny personal insurance coverage based in whole or in

part on

(1) the absence of credit history or the inability to determine the
consumer's credit history if the insurer has received accurate and complete information
from the consumer;

(2) the number of credit inquiries;

(3) credit history or an insurance score based on medical bills;

(4) the consumer's use of a particular type of credit card, charge card,
or debit card; or

(5) the consumer's total available line of credit.

(f) If disputed credit history is used to determine eligibility for personal
insurance coverage and a consumer is placed with an affiliate that charges higher
premiums or offers less favorable policy terms, the insurer shall reissue or rerate the
policy retroactive to the effective date of the current policy term and the policy, as
reissued or rerated, shall provide premiums and policy terms the consumer would have
been eligible for if accurate credit history had been used to determine eligibility. This

subsection only applies if the consumer resolves the dispute under the process in 15

csrm 5(STA) -2-
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U.S.C. 1681 - 1681v (Fair Credit Reporting Act) and notifies the insurer in writing
that the dispute has been resolved.
(g) In this section,
(1) "adverse action™ has the meaning given in 15 U.S.C. 168la (Fair
Credit Reporting Act) and includes

(A) cancellation, denial, or failure to renew personal insurance
coverage;

(B) charging a higher insurance premium for personal
insurance than would have been offered if the credit history or insurance score
had been more favorable, whether the charge is by

(i) application of a rating rule;

(ii) assignment to a rating tier that does not have the
lowest available rates; or

(iii) placement with an affiliate company that does not
offer the lowest rates available to the consumer within the affiliate
group of insurance companies; or

(C) any reduction or adverse or unfavorable change in the
terms of coverage or amount of personal insurance due to a consumer's credit
history or insurance score; a reduction or adverse or unfavorable change in the
terms of coverage occurs when

(i) coverage provided to the consumer is not as broad in
scope as coverage requested by the consumer but available to other
insureds of the insurer or any affiliate; or

(ii) the consumer is not eligible for benefits that are
available through affiliate insurers;

(2) "affiliate” has the meaning given in AS 21.22.200;
(3) "cancel" or "cancellation" includes a reduction in coverage below
the full replacement value of the item insured;

(4) "consumer™ means an individual policyholder or applicant for

insurance;

(5) "consumer report” has the meaning given in 15 U.S.C. 168la (Fair

-3- CSIffi 5(STA)
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Credit Reporting Act);

(6) credit history" means written, oral, or other communication of
information by a consumer reporting agency bearing on a consumer's
creditworthiness, credit standing, or credit capacity that is used or expected to be used,
or collected in whole or in part, for the puipose of serving as a factor in determining
personal insurance premiums or eligibility for coverage;

(7) "insurance score' means a number or rating that is derived from an
algorithm, computer application, model, or other process that is based in whole or in
part on credit history;

(8) "personal insurance’ means

(A) private passenger automobile coverage;

(B) homeowner coverage, including mobile homeowner's,
manufactured homeowner's, condominium owner's, and renter's coverage;

(C) dwelling property coverage;

(D) earthquake coverage for a residence or personal property;

(E) personal liability and theft coverage;

(F) personal inland marine coverage;

(G) mechanical breakdown coverage for personal auto or home
appliances; and

(H) flood insurance;

(9) 'tier'"" means a category within a single insurer into which insureds
with substantially like insuring, risk or exposure factors, and expense elements are
placed for purposes of determining rate or premium.

* Sec. 2. AS 21.39 is amended by adding a new section to read:
Sec. 21.39.035. Making of rates; personal insurance, (a) Credit history
may not be used to determine personal insurance rates, premiums, or eligibility for
coverage unless the insurance scoring models are filed with the director. Insurance

scoring models include all attributes and factors used in the calculation of an insurance

score.
(b) Information filed under (a) of this section
(1) is confidential, and the information is not subject to public
CSHB 5(STA) -4-
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ilispection under AS 40.25.100 - 40.20.140;
(2) shall be considered a trade secret under AS 45.50.910;

(3) may be made public by the director for the sole purpose of
enforcement actions taken by the director; and

(4) may be disclosed by the insurer that files the information.

(¢) An insurer may not use the following types of credit history to calculate a
personal insurance score or determine personal insurance premiums or rates:

(1) the absence of credit history or the inability to determine the
consumer’'s credit history unless the insurer has filed actuarial data segmented by
demographic factors in a manner prescribed by the director that demonstrates
compliance with AS 21.39.030;

(2) the number of credit inquiries;

(3) credit history or an insurance score based on medical bills;

(4) the consumer's use of a particular type of credit card, charge card,
or debit card; or

(5) the consumer's total available line of credit; however, an insurer
may consider the total amount of outstanding debt in relation to the total available line
of credit.

(d) If a consumer is charged higher premiums due to disputed credit history,
the insurer shall rerate the policy retroactive to the effective date of the current policy
term. As rerated, the consumer shall be charged the same premiums that would have
been charged if the accurate credit history was used to calculate an insurance score.
This subsection applies only if the consumer resol v>es the dispute under the process set
out in 15 U.S.C. 1681 - 1681v (Fair Credit Reporting Act) and notifies the insurer in
writing that the dispute has been resolved.

(e) In this section,

(1) "consumer™ means an individual policyholder or applicant for
insurance;

(2) "credit history" has the meaning given in AS 21.36.460;

(3) "insurance score' has the meaning given in AS 21.36.460;

(4) "personal insurance" has the meaning given in AS 21.36.460.

-5- CSIIB 5(STA)
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* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to
read:

REPORT. The director of the division of insurance shall report to the legislature by
January 1, 2005, on issues related to the use of credit history in personal insurance
underwriting and rating and the implementation of this Act. The report must include

(1) areview of how this Act has been implemented and how it has affected
consumers; and
(2) areview and analysis of insurance scoring that includes
(A) which types of consumers, based on demographic factors, benefit
from or are harmed by the use of credit history in personal insurance rating and
underwriting;
(B) the extent to which the use of credit history affects rates charged to
the consumer; and
(C) other issues as determined by the director.

* Sec. 4. This Act takes effect January 1, 2005.

CSIIB 5(STA) %
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Alaska State Legislature
House of Representatives

Alaska State Capitol Interim Address
Juneau, Alaska 99801-1182 716 West Fourth Avenue
1-907-465-3438 (phone) Anchorage, Alaska 99501-2133
1-888-478-3438 (toll Tree) (phone) 1-907-269-0100
1-907-465-4565 (fax) (lax) 1-907-269-0105

Representative Harry Crawford
District 21

SPONSOR STATEMENT: HOUSE BILL 5

House Bill 5 prohibits the use of credit scoring in setting insurance rates, or denying
insurance to Alaskans.

State law currently prohibits discriminatory practices in insurance rate setting. While it is
unclear whether credit scoring is truly a discriminatory practice, the unwillingness of the
industry to show a proven correlation between credit scores and claims filed seems to

make a strong case.

House Bill 5 adds a component to Alaska’s insurance laws (AS 21.36.120) prohibiting
the current unfair use of a discriminatory factor, credit scoring, in underwriting and

insurance rate setting.

E-mciil: Rcprescntativedlany_C.ra\\'jonl@ leyis.state.akus



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: HB5
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: DCED
Title Insurance Discrimination by 'BRU Insurance (116)
Credit Rating Component Insurance Operations
Sponsor Representative Crawford, et al
Requester House State Affairs Component No. 354
EXpend|tureS/RevenueS (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES"

ICHANGE IN REVENUES ( i n

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

FY 2009

0.0

0.0

This legislation prohibits insurers from using credit information to rate insurance policies. To the extent
that insurers currently use credit information in their ratings plans, they will need to submit new filings to
discontinue this practice. The division anticipates costs for reviewing any rate filings will be part of on-

going operations.

Prepared by: Linda S. Hall, Director

Phone 907.269.7900
Date/Time 3/28/03 4:38 PM

Division Division of Insurance
Approved by: Edgar Blalchford, Commissioner Date 3/28/2003
Agency Department of Community & Economic Development

(Rovised DIPOMY Page l1of 1_
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HOUSE BILL NO. 14 PERMANENT FUND ALLOWABLE ABSENCES

"An Act relating to an absence from the state while providing care for a terminally ill grandparent for purposes
of determining eligibility for a permanent fund dividend; and providing for an effective date.”
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: HB 14
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected; Revenue

Title Permanent Fund Allowable Absences BRU Revenue Operations
Component Permanent Fund Dividend

Sponsor Representative Fate

Requester House State Affairs Committee Component No. 981

(Thousands of Dollars)

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0

0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)
This legislation would amend AS 43.23.008(a)(7) to add "providing care for the individual's terminally ill...

grandparent” to the list of allowable absences from the state while retaining eligibility for the annual Alaska
Permanent Fund dividend. The statute currently lists care fora terminally ill parent, spouse, sibling, child

or stepchild as an allowable absence.

The Permanent Fund Dividend Division generally accepts 3 doctor's statement in determining if the relative
is terminally ill and does not substitute its judgment for that of a health care professional.

The addition of one more allowable absence to the dividend program will not impact the budget of the
division, noris it expected to have a measurable effect on the amount of the annual dividend.

Phone 465-5469
Date/Time 2/16/03 12:37 PM

Date 2/16/2003

Prepared by: Larry Persily. Deputy Commissioner
Division Department of Revenue

Approved by: Larry Persily, Deputy Commissioner
Agency Department of Revenue
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ALASKA STATE LEGISLATURE

House of Representatives
Representative Hugh (Bud) Fate

State Capitol, Room 128 Co-Chair Resources
Juneau, AK 99801 M A .r . A .
Phone:  (907) 465-4976 S AR BAIIS
Fax: (907) 465-3883 [

Toll Free: (866) 465-4976

Sponsor Statement

House Bill 14

“An Act relating to an absence from the state while providing care for a terminally ill
grandparent for purposes of determining eligibility for a permanent fund dividend; and
providing for an effective date.”

House Bill 14 is a one-word change that expands the legal definition of family. Once passed into
statute, The Permanent Fund Division of the Department of Revenue will consider grandparents as
much a part of the family as parents, spouses, sibling, children, and stepchildren.

By adding the word “grandparent” to the language, the family will be able to provide care for them in
their final days without being penalized by the state. Grandparents have provided the wisdom and
the knowledge of the family for years. They have passed that along to their children and represent
the last living relatives who truly know a family’s heritage. We as siblings owe much to our
grandparents, but by the nature of their age they are the most common members of any family to be

facing a terminal illness.

The addition of this one word to existing language will show Alaskans that we do believe the family
is more than one or two generations. The family is the still the strongest single unit that makes this
state great and we as legislators need to acknowledge that by passing House Bill 14.



ALASKA STATE LEGISLATURE

House of Representatives
Representative Hugh (Bud) Fate

State Capitol, Room 128
Juneau, AK 99801

Phone: (907) 465-4976
Fax: (907) 465-3883
Toll Free: (866) 465-4976

Memorandum

To: Representative Bruce Weyhraueh, Chair House State Affairs Committee
Fm: Jim Pound, Chief of StaffyA

Ce:
Date: February 10, 2003
Re: r HB 14 “Permanent Fund Allowable Absences”

Please accept this memo and attached documents as a request for the House State Affairs Committee
to schedule for hearing House Bill 14, “permanent fund allowable absences.” This legislation will
allow family members to attend to the needs of their most senior family members without losing
their PFD. Thank you for your consideration in this matter.

Attached: Sponsor Statement, HB 14,






HOUSE COMMITTEE REPO**'*1

(7)
Date Referred to Committee: January 21,2003

Date of Committee Action: b ,7.00 3
The STATE AFFAIRS Committee considered:

HOUSE BILL NO. 18

FURTHER REFERRALS: Judiciary

HB 18

PARENTAL LIABILITY FOR CHILD S DAMAGE

"An Act relating to the liability of parents and legal guardians of minors who destroy property."

Recommends it be replaced with[ JHCS or [ ]CSfor. U A il < >

For Senate Bilk with new title: [ ] Technical Title [ ] New Title: HCR

[ ] attach amendments
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FISCAL NOTE

STATE OF ALASKA
7.003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title Parental Liability

Representative Meyer
House State Affairs

Sponsor
Requester

Expenditures/Revenues

Fiscal Note Number:
Bill Version:
() Publish Date:

CSHB 18 (STA)

Dept. Affected:
'‘BRU Alaska Court System
'‘Component Trial Courts

Component No. 768

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY2003) cost:

FY 2005

0.0

0.0

FY 2006 FY 2007 FY 2008 FY 2009
0.0 0.0 0.0 0.0

(Thousands of Dollars)
0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

The court system does not anticipate any fiscal impact from the passage of CSHB 18 (STA).

Prepared by:
Division Alaska Court System
Stephanie Cole, Admiryatfative

Alaska Court System

Approved by:
Agency

(Revised 920VB)

Doug Wooliver, Administrative Attorne;

Phone 463-4750
te/Time 3/7/03 10:40 AM

Date 3/7/03
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Representative Kevin Meyer
HOUSE DISTRICT 30

MEMORANDUM

DATE: February 13, 2003

TO: Representative Bruce Weyhrauch
Chairman, House State Affairs Committee

FROM: Representative Kevin Meyer
RE: House Bill 18 Parental Liability for Child’s Damage

At your earliest convenience, please schedule HB 18 Parental Liability for Child's Damage
for a hearing in die House State Affairs Committee.

HB 18 removes die limit on recovery of property damaﬁed by aminor. HB 18 will allow for
a person, municipal corporation, association, village, school district, or religious or charitable
organization to recover die full costs of damages to property from parents or guardians of a

minor who knowingly destroys property.

Thank you for your time and consideration.

Email: Rcprescntative_Kevin_Mcycr@ Icgis.state.uk.us « Toll Free: (86G) 465-4945
Session: State Capitol,Juneau, Alaska 99801-1182 « Phone: (907) -165-4945 Fax: (907) 465-3476
Interim: 716 W. 4th Ave., Anchorage, Alasliu 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197


mailto:Rcprcscntative_Kevin_Mcycr@lcgis.state.uk.us

- Representative Kevin Meyer

HOUSE DISTRICT 30

Sponsor Statement
House Bill 18

“An Act relating to the liability of parents and legal guardians of minors who destroy
property.”

House Bill 18 removes the limit on recovery of property damaged bY aminor. HB 18 will
allow for a person, municipal corporation, association, village, school district, or religious or
charitable organization to recover the full cost of damages to property from parents or

uardians ofa minor who knowingly destroys property. Currently, under AS 34.50.020(a),
the recovery limit is 510,000,

Traditionally, Alaska has held that parents are accountable for their children’s behavior, and
that parents should_pag restitution for damages caused by their children. In 1995, the limit
for recovery was raised from 52,000 to 510,000. Often, cumulative damage to a facility

exceeds the 510,000 limit, thus leaving taxpayers or organizations to bear the cost of repairs

and clean up.

The large discrepancy between the SI10,000 limit and die actual cost of damages incurred to
property became apparent this past summer in Anchorage. The Anchorage School District
reported that minors did nearly $750,000 in damage over die summer to facilities and
schools. Money diat should go towards technpl_og%‘ enhancement, textbooks, and personnel,
IS instead, drained by the cost of repairing facilities.

Five other states, Hawaii, Idaho, Montana, New Jersey, and Oklahoma, have no limit on the
cost recover)"from parents or guardians ofa minor who knowingly destroys property. By
removing the limit, children are deterred from making decisions to vandalize and destroy
property. This will also impose an additional duty on parents and legal guardians to exercise
reasonable care, supervision, protection and control over their child.

Last Updated: February 13, 2003

Email: Representntive_Kcvin_Mcycr@ lcgis.state.ak.us ¢« Toll Free: (866) 465-4945
Session: State Capitol, Juneau, Alaska 99801-1182 « Phone: (907) 465-4945 Fax: (907) 465-3476
Interim: 716 W. 4th Ave., Anchorage, Alaska 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197


mailto:Representntive_Kcvin_Mcycr@Icgis.state.ak.us

Sec. 34.50.020. Liability for destruction of property by minors

() A Person, municipal corporation, association, village, school district, or religious or
charitable organization, incorporated or unincorporated, may recover damages in a civil
action in an amount not to exceed §10,000 and court costs from either parent, both parents,
or the legal guardian of an unemancipated minor under the age of 18 years who, as a result
of a knowing or intentional act, destroys real or personal property belonging to die person,
municipal corﬁoratlon, association, village, school district, or religious or charitable
organization. However, for purposes of this subsection, recover)" in damages shall be
apportioned by the court between die parents or between the parents and legal guardian, or
both, without regard to legal custody but widi due consideration for die actual care and
custody of the minor provided by the parents or legal guardian.

(b) A state a?ency or its agents, including a person working in or responsible for die
operation of a foster, receiving, or detention home, or children's institution, is not liable for
the acts of unemancipated minors in its charge or custody. A state agency or an agent of a
state a encg, mcludmg a nonprofit corporation diat designates shelters for runaways under
AS 47.10.392 - 47.10.399 and employees of or volunteers with that corporation, is not liable
for die acts of a minor sheltered in a shelter for runaways, as defined in AS 47.10.399.

(c) A parent or, if any, alegal guardian of an unemancipated minor under die age of 18
years who is a runaway or missing minor is not liable under (a) of diis section for die acts of
the minor that are committed by die minor after a parent or, if any, a legal guardian of the
minor has made a report to a law enforcement agency, as audiorizcd by AS 47.10.141 (a),
diat die minor has run away or is missing. In this subsection, “runaway or missing minor"
means a minor who a parent or legal guardian of die minor reasonably believes is absent
from the minor's residence for the purpose of evading a parent or the legal quardian of die
minor, or who is odierwise missing from die minor's usual place of abode without the
consent of a parent or die legal guardian of die minor.

House State Affairs Committee
February 20, 2003
HB 18
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Ycendals cost schools $s00.000

Lrr.ESTS: Two boys, ages 13 and 14, charged in maintenance facility rampage.

Katie Pesznecker
Anchorage Dally News

Two teenage boys were arrested late Sunday in connection with a weekend vandalism spree at the
Anchorage School District's maintenance facility that racked up more than $500,000 in damages,
Anchorage police said. During the two-day rampage, the boys, ages 13 and 14, allegedly climbed behind
the wheel of a John Deere tractor to ram buildings and storage sheds, police said. They destroyed roofs
and boilers, ripped away chunks of walls and smashed windows.

The teens are charged with first-degree criminal mischief and resisting arrest. Police did not identify the
suspects, who were taken to McLaughlin Youth Center, because they are charged In juvenile court.

"It's just so frustrating,” Superintendent Carol Comeau said. "There is nothing that makes me more angry
in this job than reckless, malicious vandalism. It's a real sad commentary on these young people. If | had
It my way, I'd put their names on the front page of the paper.”

Police In the past several days have responded to minor break-ins or vandalism reported at Rabbit Creek,
Scenic Park, Homestead and Huffman elementaries, Central Middle School and East and West high schools.
Damage ranged from shattered windows and busted copy machines to lewd graffiti.

The maintenance facility, at 1201 Labar St. In South Anchorage, was by far the worst hit. The complex
contains offices, storage space for the district's maintenance, facilities and operations departments.
Equipment on site includes vehicles and machinery the district uses for snow removal and construction and

renovation projects.

Anchorage police said the boys initially broke into the facility a little after 10 p.m. Friday. They wrenched
doors off and smashed windows of a dump truck, three street sweepers, two road graders and a tractor.

The boys were apparently driving around the fenced property on lawnmowers when a district employee
approached them. The teenagers fled. The employee reported the incident to police, but no suspects were

found.

Police said the boys showed up again late Sunday. They apparently fired up a John Deere tractor by using
a lever.

The teenagers used the tractor to plow Into a double-wide trailer used for storing heavy equipment. The
impact caused part of the roof to collapse and obliterated the ramp to the trailer’s main door.

12/19/2002 3:38 PM



The boys also bulldozed storage sheds in the northwest corner of the property, chewing chunks out of
building walls. When it was over, the tractor's front wheels were bent at 45-degree angles.

"I'm surprised they didn't get hurt,” said Stan Syta, district operations director.

Houses border the property's north side. Comeau is baffled that no one called police.

"They had to have heard breaking glass," she said. "That tractor ramming buildings - | can't believe no

one heard what was going on."

Another employee happened upon the boys and called police shortly after 10 p.m. When officers arrived,
the teens bolted. Police caught the 14-year-old hiding In a nearby wooded area. The 13-year-old was later

arrested at his home.
The boys admitted to Friday's vandalism at the site, police said.

The district budgets about $250,000 a year for vandalism. Much of the damage occurs at empty schools
during summer breaks. Property damaged Friday and Sunday will not be covered by the district's Insurance
policy, which in this case covers amounts exceeding $1 million.

Comeau said the district will do everything in Its power to see that the boys are held responsible for the
damages, Including a possible civil suit. State statute says that In a civil case, a school district can sue for
up to $10,000 and court costs from one or both of a minor's parents or legal guardians.

In the interim, Comeau is encouraging people who live near schools to watch out for strange activity. The
district has recruited 15 volunteers this summer to live in motor homes and trailers at more than a dozen

schools.

Syta said last summer the district invited a man to live in his trailer at Rabbit Creek Elementary. His
presence basically erased vandalism there, Syta said.

But the family living there now didn't prevent Sunday night's window breaking. They were eating dinner
while the vandalism took place on the back side of the school, Syta said.

Reporter Katie Pesznecker can be reached at kpesznecker@adn.com or S07 257-4589.

ILLUSTRATION SHOWS RECENT SCHOOL VANDALISM
Police have responded to the following Anchorage schools to Investigate vandalism or possible break-ins,

* Dimond High School - On Dec. 31, vandalism at the new school resulted in spilled paint, smashed piping
and sheetrock and windows. Damage totaled $177,000. Two boys were arrested.

* Chugiak Elementary - On May 4 and 5, three boys reportedly broke windows, destroyed stereos,
televisions and classroom globes and vandalized a car In the parking lot. Damage totalled about $25,000.

Three boys were arrested.

* Rabbit Creek Elementary - On ??? someone pryed boards off windows on the back side of the school and
broke glass. No arrests.

* District maintenance facility - On June 21, two boys entered and damaged seven vehicles, smashed
windows and drove a.ound on lawn mowers. Police arrived after the boys fled. No arrests.

* West High School - A passerby on June 22 called police to report fowl grafitti on the auditorium's exterior
wall. No arrests.

* Scenic Park Elementary - Security guards on June 23 found several doors propped open with rocks.
There was no sign of vandalism or arrests.

* Homestead Elementary - Police responding to the school's alarm on June 23 found kids playing behind
the school. There was no sign of vandalism or arrests.

* Huffman Elementary - Police responded to an alarm early June 23 and found a broken window and two
people running through the building. The people got away. No arrests.

* William Tyson Elementary - On June 23, an intrusion alarm sounded. No arrests.

* District maintenance facility - Late June 23, an employee found two boys ramming vehicles and buildings
with a tractor. The boys fled and were soon arrested. They admitted to Friday's vandalism also. Police

estimate total damage at $500,00.

* East High School - At 5:50 a.m. on June 24, police caught and arrested one person who had broken In
and sprayed a fire extinguisher around the school.


mailto:kpesznecker@adn.com

ADNicarcn.com | Vanaais cost schools joou.uou

* Central Middle School - At 6 a.m. on June 24, police arrested a student who had broken in through a
window. Police found damage to an interior window, a clock and a copy machine. No damage estimate.

Source: Anchorage School District

Copyright (c) 2002, Anchorage Daily News
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Schools want damage limits erased

VANDALISM: District can sue for $10,000 under current law.

Katie Pesznecker
Anchorage Dally News

r*.. cc

Anchorage School District officials want to erase limits that dictate the amount of money they can sue for
when students vandalize school property. Current state law says the district can sue an 18-year-old culprit
or a minor's parents for up to $10,000. Sometimes that doesn't cover actual damages, Superintendent

Carol Comeau said.

Members of the School Board's legislative subcommittee plan to lobby state lawmakers to do away with the
cap. They want the freedom to sue for actual costs.

On Monday, the board voted unanimously to ask the Alaska Association of School Boards to make this
move one of its 2002 resolutions. They want the backing of that group when time comes to persuade

politicians.

Students smash windows and computers and trash Anchorage schools often enough that the district
budget Includes about $250,000 a year to clean up.

But financial retribution is hampered by the $10,000 limit. There used to be a $2,000 ceiling on lawsuits
but the Legislature increased it in 1995.

"We need to be able to recover the full cost of vandalism," Comeau said. "The current law limits recovery,
and we think It's wrong because It penalizes the taxpayer."

School Board member Rita Holthouse said the subcommittee will push to change the law, whether or not
the state schod board association signs on.

The $10,000 limit wasn't as noticeable with the more frequent lower-cost incidents, said Howard Trickey,
one of the district'.! attorneys. But when kids do more than $100,000 In damage, $10,000 hardly helps.
And the district's iusurance policy applies only to damage amounts of more than $1 million.

The most recent big-tickec vandalism came last summer when two teenagers destroyed buildings and
equipment at the school maintenance facility in South Anchorage. District officials and the public were

outraged.

"It looked like a tornado had been there," said Ed Conyers, then the district's maintenance director.

Vandalism at schools results mostly In small losses that quickly add up -- broken windows, gouges in

12/19/2002 3:39 Pfv
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desks, busted locks.

The maintenance facility vandalism spree packed a financial wallop originally estimated by police at
$500,000. Later district officials said the sum was closer to $100,000. It was one of the more costly
attacks in recent years but not an Isolated Incident.

The new DImond High School, currently under construction, sustained $177,000 in damage last year when
teenagers trashed the Inside, which was just taking shape. Students broke into the then new Mirror Lake
Middle School in Eagle River about five years ago and chewed through property with a forklift.

The roughly 120 employees in the maintenance department spend up to 15 percent of their time cleaning
up this vandalism, Conyers said.

The district has tried to reduce the problem. Crews board up windows at more than a dozen school:-, dur.ng

summer. Last summer, the district recruited volunteers who lived In motor homes at various schools to
keep an eye out for troublemakers. Comeau has asked people who live near schools to watch for suspicious

activity.

Their legal success is mixed, Comeau said. She or other employees attend hearings, give the judge impact
statements on damage, and work closely with police.

"We routinely get reimbursement just from kids breaking windows," Conyers said. "That may only be
$250, but we still get It."

Reporter Katie Pesznecker can be reached at kpesznecker@adn.com or 907 257-4589.

12/19/2002 3:39 P>
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VOICE OF THE TIMES

rnmmontary
em F - scnhool vandals should . . . Pay the price
eatlier o . : :
T* ANCHORAGE School District is on the right track in seeking approval from state lawmakers to sue for

ar+i.gi costs when vandals damage the schools and property It manages for taxpayers.

As it stands now, the district can demand only up to $10,000 from the parents of minors or from
18-year-olds Involved In school vandalism.

That amount -- Increased from $2,000 only a few years ago —sometimes does not begin to cover the
actual damages, Superintendent Carol Comeau said. She points to last year's $100,000 in damages at the

district's school maintenance facility as an example.

The School Board has voted to ask the Alaska Association of School Boards to lobby politicians for the
increase, and Comeau said she believes the effort will find favor.

"The legislators we've had contact with . . . they've been very supportive," she said. "l think this is
something that will resonate with legislators."

Each year, the school district budgets $250,000 to $300,000 to clean up vandalism, and "that's just for
maintenance and repair costs," Comeau said. "That doesn't include labor or down time." That also does
not reflect repairs to Items such as photocopy machines or computers, she said.

Comeau credits additional police patrols and a policy of allowing campers to stay on school grounds with
helping to keep vandalism in check this summer. And keeping it in check can save taxpayers hundieds of

thousands of dollars.

The district is self-insured to $1 million, Comeau said, and then its insurance kicks in. In construction
areas, such as Dimond High School -- where vandals did about $170,000 in damage last year - the
contractor's insurance is in force and its lawyers can go after the full amount.

There is no valid reason to bar the district from seeking the amount of actual damages from vandals or
their parents. In fact, such a policy could act as a deterrent and encourage parents to know where their

children are and what they are doing.
"That's what it comes down to In my mind," Comeau said, "good parenting."

We agree. While 99.9 percent of the kids in Anchorage's schools are good citizens, there is no reason to
allow the other .1 percent to have a free ride when they damage the district's property. They and their
parents rightly should pay the full amount.

1of2 12/19/2002 3:41 PM
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The district should have the right to collect -- in full -- on the taxpayers' behalf.

Copyright (c) 2002, Anchorage Daily News
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Limits of Parental Liability for Property Damage by Minors

Prepared for Representative Kevin Meyer
By Roger Withington

You asked for information regarding the scope of parental liability if a minor child willfully destroys
property. Specifically, you asked for information on the parental liability laws for five western
states and wished to know whether any of these state laws contain graduated limits to liability.

As you know, Alaska Statute 34.50.020(a) allows for a person, municipal corporation, association,
village, school district, or religious or charitable organization to recover up to $10,000 in damages
in a civil action from either parent, both parents, or the legal guardian of an unemancipated minor
who intentionally destroys property belonging to the person, municipal corporation, association,
village, school district, or religious or charitable organization.1 We were unable to obtain a fifty-
state summary of similar parental liability statues that included the monetary limits to the parents
of a delinquent minor. However, we believe the most current information to be a 1999 report
compiled by the National Center for Juvenile Justice (NCJJ) that states that at the end of the
1998 legislative session, 34 states had statutes that made the parent of a minor liable for
restitution to the victim of a delinquent act. We include NCJJ’s report as Attachment A

In addition, in 1995 this agency completed a report that addressed questions similar to yours as
well as the constitutionality of parental liability laws. In Legislative Research Report 95.068, we
found that 34 states (not exactly the same 34 states identified in the NCJJ report) had statutes
that established parental liability for damages caused by minor chKdren. The dollar amount of the
parental liability ranged from $1,000 to $25,000, with some states not capping the liability amount.
We include Legislative Research Report 95.068 as Attachment B.

In an effort to provide you with more current information, we reviewed the current laws of five
western states and British Columbia and found that California, Hawaii, Nevada, Oregon,
Washington, and British Columbia all had statutes similar to AS 34.50.020(a). Table 1 provides a
summary of the statutes from each of these jurisdictions. Attachment C provides the complete

statute from each state.

" A minor is defined as a person under the age of 18 years.

. AIaSka LegiSIature . State Capitol
Legislative Research Services Juneau, AK 99801

www. legis.state.ak.us/research/home, htm

907-465-3991
907-465-3906 (fax)



As you will se6, the laws in Nevada, Oregon, and British Columbia limit liability at the same or
lesser amount than does the law in Alaska. The laws in California, Hawaii, and Washington make
a distinction in liability for the type of damage caused by the minor; one law in California caps
liability at $25,000, while laws in Hawaii and Washington provide for actual damages.

Table 1: Limits of Parental Liability for Property Damage by Minors

State/Province Statutory Citation Meximum Financial Liability Comments
Gl GvCooe §1714.1 $25,000
Cdlifomia Specifically addresses damage to
Cal Ed Code 848904 $10000 school progery.
$1,0000r actual cost to Pertains to damage tocounty
Havii HRS346-1.5 repair/replace damage. property.
! HRSS577-35 Actual cost to repair/replace damage  Pertains to damage caused by
e or conmrunity work service. gaffiti.
Nevada Nev. Rev. Stat Amn. §41.470 $10000
Oregon ORS§ 30.765 $7,500
Rev. Code Wesh. 84.24.190 $6,000
Wéshington Actual cost to repair/replace Specifically addresses damage to
Rev. Code Wash. 8 28A635.060 damege toschool, school property.
Bitish Columbia  SB.C 2001, ¢ 45, 5. 6 $10,000 ONDW
Notes:  (a) $10,0000ONDequals $6,413.26 USDas of 962002 per XECGOV) an anlirecurmency conversionsite. The URLfor XEQOMIis
htipd/maxe.comfucd.

Sources. LEXSLanRblisiing

| hope you find this information to be useful. Please do not hesitate to contact us if you have
questions or need additional information.

Legislative ResearchReport03.009 September 12, 2002 — Page 2
Limits of Parental Liability for Property Damageby Minors
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States tftat have a Parental Accountability Statement in their
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the Delinquent Acts o

Lixta A, Szymanski, Esq., Director of LegaJ Research, NCJJ

Juvenile CocJe Purpose Clause

" [_]No Pa/enui Responsibility Statement in Purpose Clause’
H Parental Responsibility Statement in Purpose Clausa

Over the lasi fifteen years,
juvenile courts have gained
increasing power and authority
over the parents of children
who commit delinquent acts.
While all states have had
statutes making it illegal for
parents to contribute to the
delinquency of their children, a
handfttl of states now make
parents criminally liable for
failing to supervise their minor
who commits delinquent acts.
There is a wide variety of
parental responsibility laws in
juvenile codes throughout the
states.

For example, as of the end
if the 1998 legislative session,
10states, Alabama, Alaska,
Florida, Idaho, Maryland,
Nevada. North Carolina,
Oregon. Texas, and Virginia,
have added a parental

"(41)
(10)

accountability statement in
theirjuvenile code purpose
clause.

Arkansas, California,
Colorado, the District of
Columbia, Florida, Idaho,
Indiana, Kansas, North
Carolina, Ohio, Oregon, Texas,
Wisconsin, and WWyoming
allow thejuvenile court to
order parents to attend a court-
approved parental
responsibility training
program/parent education
program.

Alasxa, Mississippi, New
Hampshire, New Mexico, and
Wisconsin have statutes in
theirjuvenile code that allow
for public disclosure of the
parent's name if his or her child
commits specified serious
offenses.

Eleven states, Kansas,
Louisiana, Michigan,
Montana, New Hampshire,
North Carolina, Ohio,
Pennsylvania, Tfcxes. Virginia,
and Wyoming, require parents
to aid in the enforcement of
court orders concerning their
delinquent’s rehabilitation
program. Failure to aid in the
enforcement of court orders
can result in contempt
sanctions being filed against
the parent.

As of the end of the 1998
legislative session, two-thirds
of the states have statutes that
make the parent ofa
delinquent liable for restitution
to the victim of the delinquent
act: Alabama, Alaska, Arizona,
Arkansas, California, Colorado,
Connecticut, Delaware, Florida,
Georgia, Hawaii, Idaho, lllinois,
Kentucky. Maryland,
Michigan, Mississippi,
Missouri, Montana. Nevada,
New Hampshire, New Jersey.
New Mexico, North Dakota,
Ohio, Oklahoma, Pennsylvania,
Rhode Island, South Carolina,
Tennessee, Texas, West
Virginia, Wisconsin, and
Vyoming.

Thirty-ninejurisdictions
currently have statutes that
permit or require parents of
delinquents to participate in
family treatment/counseling/
probation with their children:
Alabama, Alaska, Arizona,
Arkansas, California, Colorado,
Districtof Columbia, Florida,
Georgia, Hawaii, Idaho,

Indiana, lowa, Kansas,
Kentucky, Maine, Maryland,

PAGE 2/

f Their Children

Michigan, Minnesota,
Mississippi, Missouri,
Montana, Nevada, New
Hampshire, New Jersey, New
Mexico, North Carolina, North
Dakota, Oklahoma,
Pennsylvania, Rhode Island,
Tennessee, Texas, Utah,
Virginia, Washington, West
Virginia, Wisconsin, and
Wyoming.

In all states, the parents of
a delinquent can be held liable
for the costs of confinement
and/or services provided to
their children, such as: the
child’s support while in an
institution, the costs of
probation supervision, costs of
transporting and/or treatment
for delinquent minors, court
costs and legal fees, and
payment for alcohol and other
drug abuse services.

It remains to be seen
whether or not these parental
accountability laws actually
lead to a decrease injuvenile
crime.

pToflt Dra«nIMlionffl*tcfc>n(Jiiois
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Legislative Research Agency

130 Ssw*rd Street, Suite 218
Juoeiu, Alula 99801-2196

Phone; (907) <65-301
Fax: (907) 463-3351

Alaska State Legislature

Februaiy 16,1995

MEMORANDUM
TO:

FROM: PatriciaYo
Legislative Analyst

RE: Parental Liability for Damages Caused by Minor Children
Research Request 95.068

You wished to know the history behind AS 34.50.020, the law that caps at $2,000 parents' liability
for damages caused by their minor children. You also wished to know ifand to what extent other
states hold parents financially accountable for damages caused by their children.

In 1957, Alaska passed a statute providing that parents could be held responsible for damages
maliciously and willfully caused by their minor children. Liability was capped .it $500. The cap
was raised in 1967 from $500 to the current level of $2,000.

At least 34 states have laws addressing parental liability for damages caused by minor
children. Many states, like Alaska, have traditionally held that parents are accountable for their
children’s behavior and that parents should pay restitution for damages caused by their children.
The attached table shows caps for each state identified. As you will see, ofthe 34 states, eleven
cap liability at $2,000 or less and ten cap liability at $5,000 more. Five states do not specify a
limit to parental liability. California's cap is the highest at $25,000. These laws have been held
constitutional in at least the following six states: California, Georgia, Maryland, North Carolina,

Texas, and Wyoming.

I have attached copies of "Constitutional Limitations on State Power to Hold Parents Criminally
Liable for the Delinquent Acts of Their Children," 44 VaruLLaw Rev. 441 (1991) and "Parental
Liability Law Upheld in California,” Youth Law News, September-October 1993. | hope the
information is helpful. Please let me know ifyou have questions or need more information.

Attachments



State
Alabama
linois
Minnesota
North Carolina
Pennsylania
South Dakota
Alaska
Arkansas
Missouri
Utah
Wyoming
Florida
Michigan
New York
Wisconsin
Indiana
Ohio
Colorado
New Mexico
Connecticut
Georgia
Maryland
Massachusetts
Washington
Arizona
Kentucky
New Hampshire
Texas
California
Hawaii
|daho
Montana
New Jersey
Oklahoma

Parental Responsibility lor Delinquent Acts of Children

Cap (§)
1,000
1,000
1,000
1,000
1,000
1,500
20C0
2,000
2,000
2,000
2,000
2,500
2,500
2,500
2,500
3,000
3,000
3,500
4,000
5,000
5,000
5,000
5,000
5,000
10,000
10,000
10,000
15,000
25,000
no cap
no cap
no cap
no cap
no cap

Notes

court may absolve parents of liability if it finds they have made good faith efforts

court my absolve parents of liability if it finds they have made good faith efforts

parents may be heard and present evidence on their own beharf

cap to be adjusted every 2 years to reflect changes in cost of living

victims may bo "made whole"

court may order parents to pay restitution

cap at $1,000 for damage to a public transportation utility
court may order parents to pay restitution

Source:  NCJJ analysis of state juvenile codes in the Automated Juvenile Law Archive, current as of the end of the 1993
legislative session; NCSL annual state summaries of Children, Youth and Family Issues; and Legislative Research
Unit Research Response, 'Laws on Parental Responsibility for Child's Acts," File 10-419, September9,1992.

Prepared by the Legislative Research Agency, February 1995 (95.068)
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Supré QUL CASES..iomveiieirircniriinin
Ju Sification for Protecting Parental Decl-

|. Introduction

In late 1988 as part of.a comprehensive effort to combat violent
|Ireet an P Cal ﬁ%rma?e sﬁature assed an amen(}ment to

?thIt}f g
lection 272 of Calrfornia’s Penol Code;* commanly known as the Pa/en-

Abramovaky, Parent's Liability tor Child'i Crime, 202 N.YJLJ. 3 (1069). The Caltfornta
Irjii tI ure found that violent street fanjs whosa activities gresenteda clear and present anger

Iapthlcor er," had created a ifate of criaia, Cal. Pinal f fé) Cg
t Gal Rnal Cone | 272 (West Supp. 1990). In addition, the Tegislature passed tha Califor-

441
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tal Resp% srbrlr% Law.3 Section 272 ori rna stated onI that every
Personw 0 comrmits any act or fajls, to pertor anﬁ/ tcausesor
ﬁ (ﬂo causeamgnor 0 do a pronibited act Is quilty o c?ntrrbutrn to

ernguenc of a minor, a misdemeanor under the California P
subject to a maximum fine of twenty-five hundred doIIars
When the California le rslature amended sec

tion 272, 1t Im osed an addrtr qal affirmative du rt)arents and legal
guar lans to Xerclse reasona care su ervisio oro ectlon, and oon-
rol over therr mrnoro d e eSsence, California’s Iegrsatrve

Pac agre %“'tneS.RaE?Pn%%n i actrvrtfa*lmg to prevent their minor Shildren

AIthou e State has not rose uted anyone ynder th newstS
the Amenc (Ehrvrmhert?es Un QN 0 Soutﬁ r/n California EAC Ujhas
e ataxroa e{s lawsut cﬂa en rnP the oonstrt tionality of the Paren-
tal Res LawlT e complaint all ?amd at the ame ment rs

vague ver%roa an an infringement on |vacy ﬁ
court.e orn enf orceme the Parental Re-

St that
sponsiol rtyﬁ_aw and Seclare it Unconstitutiona

California’s Parental Responsibility Law r ‘Ie recent trend
among the states to make parents more responsr or the activities o

(Vol. 44:441

Co e an
one year Injail, or poth.4

nia Street Terrorism Enforcement and Prevention Act (Street Terrorism Act). eri { 18B20
186.27. The St ree{ Terrorrsm Act crrmrn I%%mcrpatronrn mitreet gang with owt (e of the
gang’s patterns of criminal activity. 1d f

hé%,e”{a%rcpawe&eqllétold g Parents Criminally Liable. LA Daily J., July 21, 1989, at 1, cdl.

4. Cat. Perai Coce § 272 (West 1988), prior to the 1988 amendment, read: "Every person
who commit* any act nr omrt* the performance of any duty, which act or omiteion caulel or tend*
to caule or encour%ge any mrnorg . to.come within the provirione of Section 300, 601, or 602 of
the Welfare and Institition.-! Code” gnrl ty of a mitdemeanar, Sections 300, 60, and 602 asfine
the type* uf minors who are subject to the Jtvenile court™ jurisdiction. Section 3odgovern* minors
who have been or are in danger uf being physrcallyvr\e/emotronally or sexuaIIy abused Or neglected or

exploited by someone in the mingr's home. Cal It. s Inst cod* | 300 Supp, 1990).
Section 601 covers habitually disobedient or truant minori, id. { 601, and | 602 concerns minora
Wd?nam/ee V|8 a&e ny stoté or federal law or any city or county ordinance other than curfew

untiPthe e?de Binpl %ud* 5 272 (West Supp. 1990). A person is considered a minor in California

6. See Kantrowitx, Springen, Annin & Gordon, Now, Parents on Trial, N*waw*xa, Oct 2
&8@? ?41 t@rferﬂafter Parents on Trial); Abramovaky, supra Nnote 1, at 3; Law Challenged, supra

7. In April 1989 1Ire Los An eIescrty attorney filed charge* under ths Parental Responsibility
Lawagainst Gloria Wi Irarrs afte erson, ag an? mber, was arrested for rape. Parents on Tha,
supra note 6, si 65. Williams v\es charggd with Tailing to provide reasonable core for her son, Law
{hllenged, suora note 3 a ool 4 rosecutors dismissed the charge* when they leamed that
iarne ad tken a paren ing Class

8 Law Challenged, supra note 3 at 1 col. 4
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their mrno chrdren 1080 e states have imposed c?rtarn dutres ongf
with trmae o scouragrn varlous formB (? undesrrE
enavior, 3/ [] ren]lMor? efntuc Fan t}rew Yor
z1ve egrs tron that f]eat resembles Cal rir la Pare ta Responsr
IS tren normous Potentra or Provvt ecausem n

states could use existing criminal statutes to requiate parental conduct

in the same manner as California's new legislation. 4

10 Abramovaky supra not* 1, at 3; see also Bhaprro When Parents Pay /0f Their Kids'

CLgy councéts also have coﬂntet’edu rhcreases In Juvenrle crimes with ordinance™ to punish par-
who do not kelegctherr children out of trouble.” See Gibson, Make Parents Payfor Actjons of

Mds USA Toda 1989, at 10A (final ed drscussrn the success ofa new city ordinance
in Dermott Arfc«rr that seeks to curb | uvenrs e ncy y protectiting parent*o delinguent
children). For example, the Norwalk, Carfornra City uncrI voted to impose $2600 fines on par-
ents of delinguent children. Hirrie, Norwalk Votes to, Fine Parents cf Labreakers, |A Times,
Feb. 11, 1990, at 1, cal. Z&home ed). The Norvvtlkordrnance atso enables ths city to fils civil suit

Sge'%%r H%r%rr]gk S ate ecnha greﬂdaﬁeg?nﬂas aﬁ]voca’ted1 federal and atate lax subsidise to encoura e

mothers to et%y home and raise children. Davfs, A Parental Preeenet Prevents Delinquency,

Times, Feb. 2 1090 at 4, col. 1 (home ect.), According to Senator Davie, Bother* shou dremarn at

home fo teach chyldren cultural vaIuee during the children's formative yean.
1. AFPon a law requires parents {0 st%rs secure(i any Foéﬁa d tJace 3600 fine end

60 deyi in priion. Fla. Seat. Ain || 790.173-790.174 {Weét 1976ASupp 1990). In Wisconsin
parents who fall to su ort ths offs r oftherrunmarrred minor children éna foes a $10,000 fine

or a maximum Jail term of two years. 49.90 (West upp. 1990). Wisconsin
egislators enacted the lawto combat teenage pregnanc and abortion by makrng parents feel more
responsrble for the sexual behavior of theirminor children. See Parents on Trial, supra not* 6, at

Hawali has a emiltr law. See Shapiro, supra note 10, at 28 Ths Arkansas legislature’ hor

atteq e Jaw that fines etenl eir children rte
P ]% J‘%(V rent,. IDrs gquilty tPendangerrn ?are ot‘da minor when he fella or refueee to

exercrse reasonable diligence in the control Q euch chrId to prevent him from becoming a
630,000 )E Mlehle/Bobha- mTI

ependent or eIrnquent child." Kv. Rev. Stat. Ann.
Ane lected child la.one whoee perent* have harmed or threatened to harm thachrldsph s

ical or emofional welfare, 1d. I 600. )ﬁ Micht*/Bobbc-M*rmiU 19906())0Achrdre dependent if
chilc* parent* unintentionilly cared for ths child Tmproperly. id 020(16). "Delinquency” Ie

ot qgme%metrts]gnﬁse nuurﬂ%?o?rd angering,the welfere of a child when:. , . |bje!ng a.paront
he fail or refuses to exercise reasona le dili ence Inthe control oftuch chrId t0 prsvent him from

becoming an ‘abused child,"a neg ected ch d a uvenre delinguent' or a ‘persan in netd of eu-
viaion, NY. Peral Law cKinney 1969). An abused child Is on* whose

|Bearent *physrcal ly or sexually abused the chr or allowed another to abuss the child. A neglected
one whdse physical, emotional, or mental condition hat bean Impaired or It in danger of
ber ImFarred because the parent has not provrded a minimim degree of core. NY. sud

]rﬁ (30c Inne UIDO%S duvenrle delinquent Isa child who has commitled
crrne Id. | 301.2(1) cKrnne AchrI la in need of euperviaion If the child la habitually

truant, rncorrrgrble ungovernab¥e habrtual ly disobedient, or h*a a conviction for the unlawful and

k'”’ﬂg %%%‘SES“O”Xf T A T2 1319 13913 81989 02 Godii Am.| 16112

& ]%1 (1983); Nev. Rtv Stat.Am | 201090201 10 khrt 1986 RI. C*K Lans
|11 4&11981 SDC nrnxo dAn M
In additiof), the po ice'in Gran .Q_ﬁ) i, Mrchr v react}{g]td:) a. 20year -old ci ordr

»N VIO, “Set Poren
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This Note addresses the legal problems presented when states at-

tempt to regulate parental conduct through statutes that penalize con-
tributing to the delinquency of minors.Z*Part 1l of this Note discusses

the current popularity of enforcing contributing statutes to deter juve-

nile crime indirectly. Part 111 reviews the void for vagueness doctrine
and analyzes the nearly unanimous view of the state courts that con-
tributing statutes are not void for vagueness. Part IV examines the ar-
gument that these statutes violate parents' constitutional right to
privacy in child rearing decisions. Part V concludes that some contrib-
uting statutes are void for vagueness and most contributing statutes im-
permissibly interfere with the fundamental right of parents to make
child rearing decisions.

A P Bs 01 e S D il Gine

Between 1978 and 1887 overall arrests of juveniles for violent crime
decreased.18 In the same period, however, juvenile arrests increased 20
percent for forcible rape and 8.3 percent for aggravated assault.17 Other
assault arrests also rose,18 and the number of juveniles arrested for
weapons possession increased 16.9 percent.I*

From 1987 to 1988 arrests of juveniles for violent crimes increased
7.7 percent. 0 Arrests for murder and nonnegligent manslaughter, which
had decreased from 1978 to 1987,7. grew 17.8 percent between 1987 and
1988." The previous decline in arrests for drug abuse violations” re-
versed sharply from 1987 to 1988." Moreover, arrests for aggravated
and other assaults and for weapons possession continued to increase.7*

Cherged After Crime by Kids. Chicago Tribune, Feb. 6. 1990. at 3 jhereinsfter Parents Charged!.
Although the city had fut prosecuted anyone under the ordinance for lifteen years, seven péople
have been char%ed in the lail four months. 1d, Under the ordinance, parenu who fail to citrciie

reajonablo control" over their children magefaoe 30 d%/* in jail and »_1500 fine. 1d. The Assistant
Cl%oAttorne hai glated that parent* will e chnrged only If their children have committed three
Or more eerioua offense™. Id.

5 Thi**Noge doea not addreaa the application of contributing olalutes to defendants who
are Not parent™ 0 the minor. )

16. Bureau OI' Justice Statistics. US Dkp't OI' Justice. Sourcebook Of Criminal JUStICe
Statistics <89 (1989) (hereinafter Suurcrbookl.

17.

18 Id.

19. 1d.

20. Federal Byreayor Innsuf%‘i%m,us [h)lt or.Justice. uniform GMTE Hsi-orts rot
the us. 176 (1989) (erairefter Uni Crine Retorts]

21. Sourcebook, SUPra note 18. a<89.

22. uniform CrimeRretorts, Supra note 20. at 176.

23, Sourcebook, supra note 16, at <89.

2<. Uniform Crime Retorts, Supl’a note 20. at 176.

25.
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These unsettling patterns of juvenile violence prompted the Select
Committee on Children, Youth, and Families of the House of Reprs-
sentatives to hold a hearing in May 1989 to consider causes of the vio-
lence and possible solutions to the problem.” Experts on juvenile
delinquency testified that while the proportion of juveniles committing
violent crimes is not increasing,” those juveniles currently involved are
much more violent than deliquents were a few years ago.” The easy
availability of drugs and weapons has aggravated the situation.” In ad-
dition, a new phenomenon has surfaced in that inner city men in their
twenties are not growing out of adolescent violence, but instead are con-
tinuing to commit more violent crimeB.” Many of the Committee’s wit-
nesses pointed to family breakdown as a major contributor to juvenile
delinquency.7l Other witnesses focused on factors such as the ...fluence
of peer groups on juvenile offenders” and poverty.” The most common

28. Down These Mean Streets: Violence by and Against America's Children: Hearin
Before the House Select Comm, on Children, Youth, and Fomilies, 10lit Cong,, lat Seas. < (1

(hereinafter Down These Mean Streets).

Z2[. See Uniform Crine Retorts, eupra nOtS 20 at 1 )

2. Doan These Mean Slreete, supra not* 26. at 107 (italamsnt of Dr. Delbert 8. Elliott,
Protestor of Sociology, University of Coloisdo st Boulder); see aha supra note* 18-26 and accom-

g text.
2 These Mean Streele, supra note 28, at 107, .

3. Dr. Elliott ex IalnedS{Hat Vilence in young é)eorgie wuaII[y ggaks around the age of 15 or
16 end ends by the age or 19. Today, almost'20% of delinquent teenager* an_continling their
violent behavior Into adulthood. In addition, these delinguent adults ar commlttlng violent acta
mote frequently. Dr. Elliott euggeeted that thia phenomenon te caused In part by Incréased poverty
snd éJnemFgIo ment in urban areae. 14, at 107-08, .

1. Representative Thoraa*J. Billey, Jr. stated that “Wol«nee on the etreeta cannot be sep-
arated from whit la hapgenmg in the home." 1d. at 11. Another witneea worried about the “deteri-
oration of tht family abructurs.” 1d. at «_(statement of J. Reggie B. Walton, Associate Jud%e,
%U{Perlor Court of the District of C,olumblag; see also id. at 116-16 (statement of Karl Zinamelifer,

jjunct Reeearch Aeeoclate, American Enterprise IruUtyU for Public Polic Research?. .

_The Department of Juiltcs stathUc* confirm that family breakdown it a facfor In juvenile
dellnqmne/. Almoet one-hilf of the juveniles in long-term’ Institutions were raieed by elngla
mother*. Family breakdown cannot bé the entire explanation, however, e almost"30% of
Incarcerated juveniles grew up with both parents el home, SouKCiaook, supra note 16, at 601

3. Dr.’Elliott testified that while Inadequate parenting doe* meke juvenile* more likely to
b violin!, the more immediate cauae of juvenile violence in‘association with violent, peer grouips.
During adolescence the influence of peer groups far outweighs the influence of pinnts.” Down
Vitse Mean Streets, eupra not* 26, at 109, Peer %re Lps hecome the dominant factor perpetuatl_n%
violent behavior hecause these groups teach memiber* “technique* of moral dtae_n?agemant whid
provice™ justification and rationalligtione for en ag%mg in crime.” 1d. Because violence £*an "ex-
pression Of group hoetllity,” Dr. EUlott believe™ that any attempt to solve the juvtnile delinquency

problem thi |(t1knore* eer %roup_s * de*lined to fail, 1d. _ o
33 Pirent* need more social service™ before they can reclaim parental authority. “Parents

.. can exert power when they are seen as effective’ protectors: but when their resource™ . . .
pronibit them from providing miore than (the barset necessities], then they an eeen ea week adult
mulhority figures. They dare not eay no hecause they fear their childna will. . leave them. Id,
at 53 (itatement or Deborah Meier, Principal of Central Park Eut Secondi/v School In East Har-
kmm New York, New York). See generally Bran or Hause 8fitc<- Comm, on Crildren. Youth.
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recommendation made to the Committee was that parents should be
held accountable for the violent activities of their children.1*

Holding parents responsible for juvenile delinquency is not a new
concept. Colorado enacted the lirsl law holding parents criminally liable
for their children’s delinquent acts in 1903.16 The reasoning behind the
concept is fairly simple. The family is the primary influence in the lives
of children and, therefore, is the institution best situated to prepare
children to become productive members of society.”* Consequently, the
state should require parents not only to provide for the basic needs of
children, but also to teach them fundamental societal values, including
respect for authority.37 Advocates of this solution suggest that lack of
adequate parental control and guidance causes juvenile delinquency.
Advocates also believe that through the imposition of fines or prison
terms for delinquent parenting the state can force parents to control
their children and, therefore, decrease the incidence of juvenile

3 TRt e i Lo s

Many states are embracing this proposed solution to the growing
problem of juvenile crime.3 For example, California prosecutors lob-

and Families, I0Oni Cong ZOStSS Retort ONChildren and Families- Key Trends jn t||3 1990*
(f Retort on Children and Famitniis (OUtliNing the economic

rint 100y [herel

pr(g%femfncng the motem Panu

34 See. e, Doan These Mean Streets. eupra Note 26, at 166 (r]tjsgoonse by Judge Walton to
subsequent questions posed by Congreiiman Lamar Smith}: id. at Fgltatement of Kail Zi-
smeloler, Adgunct Ketcerch Associate, Amerlcan Ent rprise Instltute for ublic Policy Resealch?
Ziumelifer ecommen sitive famil bwlijlnf% r?ena Itles for persons who harm chi
dren, and new Iavvs hold qpo arents accountable for the' actlo of their children. "[TJhe firat step
In reucing juvenile delinguency has to be to make negligent ﬁ)arents who, are just kind of not
exerting themselves in a proper way, eler| some contro over their charges.” 1d.

35, For a discussion of the Colorado law; ace (iladstonc, The Legal Re éx)nsubmty ot Parents
for Juvenile Delinquency in New Yorh State: A Developmental History, L Rev 172,
173-74 (1955). “This theory of [parental! criminal responsibility ang causatlon [of Juvenlle crime)
climb* upwards in popularity every now and then. When it has its effect we have Increased punish-
ment 9 parents of dellnquent children." S Rubin, Crime and Juvenile Delinquency 2L (3

36 See Children and Families in Poverty: Beyond the Statlstlcs Hearln Before the House
Select Comm, on Children, Youth, and Families, 99th C [herelnafter Onll-
dren and Families) (additional submitted materia) by Clenn C Loury
Fail-The Laws to Famil g_Brealdom 2 (1971).

31, S. Kate, supra note 38 at 9-13
33 See generally Children and Families, supra note 36, at 64 :giISCUSSIng the role or the
family In juvenile delln%uency ). But tee S. RUSiN, eupra note 3, at 21 calllrge(fjor the repeal of
contrlbutlng statutes): Alexander, What§ This About Punishing Parentsl, 12
198 (acknowledglng the failure of Ohig's contributing alatute).

. See Parents on Trial, supra I.0le 6. at 54; Shapiro, supra note 10, =~ 2.
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hied for the adoption of the Parental Responsibility Law because they
believed that it would divide children and gangs.** Most states already
can force parents to take greater responsibility for their children
through enforcement of statutes that prohibit contributing to the delin-
quency of minors.*" Many contributing statutes contain general terms
that could be used to punish parents for either acts or omissions later
found to have promoted the delinquency of their children. A typical
statute reads: “Contributing to [the] delinquency of [a] minor consists
of any person committing any act, or omitting the performance of any
duty, which act or omission causes, or tendB to cause or encourage the
delinquency . . of a minor,** This language is broad enough to in-
clude any activity cf a parent, intentional or not, that an outside ob-
server subsequently determines is detrimental to the child.

Other state contributing statutes contain language specifically ap-
plicable to parental behavior. Contributing statutes in California, New
York, and Kentucky explicitly require parents to exercise reasonable
control over their children.** Other states either bury the control provi-
sions in the statutory definitions of delinquent or dependent children**
or require parents to prevent their children from engaging in certain

40. Prosecutors slated thit Ibe new law would "drlv* awedge betwaso children and gangs."”

Law Challenged, supra note 3, at 22, col. 2.

a1, Seeala. Codel 12-16-13 (1986); A lajka StAL.| 1151130 (1989) Aiui ReV. Sat.ann |
13-3613 (1989); Ark. Stat Ann. 11 6-27-205,6-27-220 (1967); Cocke 1 272 (Weal Supp.

1990); COIO Btat 1 18-8-701 (1888 * Supp 1990); Cd’n Gn 8tat Ann | 0321
1985%1 Coce Ann. tiL 11, | 1102 987): Ga.Cod* arm. | 18-12-1 (1988); Haw. Rev Stat. i
(1989) [it- Rev. Stat.ch. 23, pare. 23s1a (1987); INd, Codeann. | 35-46-1-8 (BUMS 1985):

Coce ann. | 233.1 (Weat 1985 ¢ 8U i) . 1990); Kam. Stat. Ann. | 21-3608 (1989); HI.
aatAnn t 530.060 (MIC e/Bobba Merrill 20s5); La. Rev Arm. 1 92 (W est 1986);

Sat Ann it 17-A, i 554 (1983 h Upp 1989); Cts.6 JLd.PrOC Ann 5 3-031 (1989):
Maw Gen Lans ann. Oh. 110.163 (Weat SUpp 1990) Mich, Cop. Lans ann | 750 145 (West

1975 Mimn Stat. an... | 260.316 aatSup 1991); MS Code anp, 1 07-6 39 U&Vlooo)
Rev Stat. | 28-709 (1089) Nev. Rev. Ann. | 201110 ( MIChIa 1080) NH.

Ann. \ 169841 (1990) NJ. Stat. Am. | 20244%V tBU 90) NM Stat. ann | 3063
Eaje Pehal La/v| 260.10 McKInnay 1889); 14-916.1 (1908); b

| 14-10-03 SUFp 1989); Ohio Rev. Coce Anp. | 2919.24 (Anderson 1987); Okla. Sth.Ann
lit 21 i gss.1 (West SUpp, 1991); 0 r Rev.Stat. | 163576 (1900); Pa. Stay ann tit. 18, I 4304
('urdon SU . 1090); RI. Gen. Lans| 11-0-4 (1cs1); Ann | 16-17-490 (Lew. CO-OD.
19%); So vieo Lans Anh. J 26-9-1 @upg 1990): Tehn Coce A nn | 37-M 66 (1954); Tax.
Fam Code ann | 72.002 (VEMON 198s): tat. ann. UL 13, | 1301 (1074); Va Ann.
18.2-371 (SUPP. 1990): Wash . Cock ann. 1 9a.42.030 (1988); W Va.Code | 49-7-7 (Supp
1990); Wis Ann. { 948.40 (Weet Supp. 1990).

42. N M Stat. Am 1 30-6-3 (1984).
43. SeeCal penal | 272 (Weet 8upp. 1990): Ky. Rev. Stat. Ann.| 630.060(1) (M Ichles

Bobba-Merrill 1986); NY. Penal Law { 200.10(2) (McKlnney 1980).
44. See. €0, Anil Rev. Stat. Ann. H 13-3613.13-3612 (1989); Ga. Code Ann it 10-12-1,16-
11-2 <1988, 1990); Ncv Rev, Stat.Ann. f 201.110 (MIchle 1886); 8.D. CODrriEn Law™* Ann. ii 26-9-

1, 26-8-0 (Supp. 1990).
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behavior.4® o
Although in the past states generally have used contributing stat-

utes to punish strangers for sexual or physical assaults on minors,*' the
statutory language permits a broader application. New York, for exam-
ple, which previously has applied its contributing Btatute narrowly, soon
may use its statute to police parental behavior.47 Because New York
and California are influential states, other states are likely to follow
their lead. The majority of states would not require legislative action to
punish parents; instead, state prosecutors simply 'ould begin to enforce
existing criminal statutes more strictly.4

11 The éjid fob agueﬁess Doctrine
A :rerreéut B30

Defendants have challenged contributing statutes most frequently
under the void for vagueness doctrine.4 The United States Supreme
Court developed the doctrine in a series of cases in which the Court
held that a penal statute violates due process'0 if its terms are too
vague and indefinite." The purpose of the void for vagueness doctrine
is to ensure foir warning of the effect of a penal statute and to prevent
standardless law enforcement.”

If a statute's terms are too vague, ordinary citizens, forced to guess
at the statute's meaning, inevitably will disagree about what conduct
comes within the purview of the statute.” More importantly, a vague
law allows policemen, judges, and juries to make subjective, and possi-

5. S eg, oiiic HIV CONr ann 5 201924 (Andorran 19e7); Il cen Lans 5 11-9.4

11981); V't Stat Ann. lit 13. 3 1301 (1974).

. S Model Penal Code { 4 comment, at 445-47 (1980)
47 Abramuvsky, lupro note |, al 3
See generally Moaer Penar coae f 2304 comment (discussingbrood reach of currant
contrlbutmg stgtutes Rudm supra note 3. at 28 ‘statmg that ' V\%alon aacontrlbutm
atatutea are on the booka, the danger etiala that theywill be uaed, and When they aie uaed
danger ejiata , , . that they will beabuita"); fee alsoParents Charged supra note 14 at 3 (dia-
cuaaln%the curren enforcement of a ittle-uaed city ordinance holding parenta criminally liable for
their |Idrena misbehavior).
49, Brockmueller v. Stale, 8 Avril. 82 340 P.2d 992, cert, denied, 361 U.S. 913

%%%9) State V. gchnver 207 Conn, 466, 542 A2d 63 8§19%%)8 Stale v. Bacheloer 565A2 (

2 State v, Simanta, ‘182 Nell. 491, 155 NW.2d 7 Slate v. Flinn, 158 W, Va. [11."208

SEA S (197
60. See U gy amenda. V., XIV, | I
. See Kolender v Lawson, 461 U.S, 352 (1983); Plpachrlaloo v. Ci ]%ﬂf Jacksonwlle 46

97J United Slatesv National Dairy ruda Cor United Slaleai.
PetrIIIo 5.1 (1947); Thornhill v. Alabarnia, 31 (1940) ConnaIva General Conalr.
US. 385 (1926). or e good diacuaaion of Supreme Court declaiona in thli area, aee Flinn,
168W Va at 111 2 d at 538.

52 Kolender. 461 US. at 357

53, Cunnally, 269 U.S. at 391
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bly arbitrary, decisions.” Thus, the principal requirement of the vague-
ness doctrine is that criminal statutes establish at least minimal
guidelines to limit discretionary law enforcement.”

The Constitution, however, does not require complete specificity.”
At timeB the legislature must use general termB in a statute because the
various behaviors required or prohibited cannot be described or listed
adequately.'7 An ambiguouB statute is not unconstitutional merely be-
cause of the possibility that in some marginal cases the exact applica-
tion of the Btatute will be difficult to determine." Moreover, courts may
cure the constitutional shortcomings of potentially vague statutes by
finding a specific intent element in the offeate” or by determining that
prior judicial decisions have eliminated the vagueness.”

In accordance with concerns for both discriminatory enforcement
and due process, the Supreme Court has adopted two approaches to the
vagueness problem, depending on WhW|mn Aionnprotects the
activity governed by the statute. In lét the Court
held that the Constitution requires a strict vagueness test when review-
ing statutes that regulate first amendment rights." The strict test re-
quires a facial examination of an allegedly vague statute
Wﬁl nding the particular conduct concerned in the case." The

Court believed that the freedoms of speech and of the press
deserved enhanced protection because of the importance of these rights
ina democracy.4The Court was concerned that vagueness in statutes

5. Thomhill. 310 US at 97-98. The subjective nature of vague statutes encourages harsh
and discriminatory law enforcement. 1d.

. Kolender, 461 U.S. at 358,

8. Petrillo. 332 US. at /-8

One court haa upheld a contributing itatute in thi* basis, staling that the weys in which
an adult may corrupt a minor are so numerous that "to compel a complete enumeration I an}/
statute de5|gned for protection of thayoung hifora ]glvm g It validity would be to tunfeta the |nab|
I\/Ol mod em soue toco 9\év7|t(t e problsm of juvenile delmquency" Stale v. McKinley, 63

63 Petrlllo 332 US at |
Boyce Motor Lines, Inc. v. United Stales, 342 US. 337, 342 (1952).

69.

) g{tg%lgaw A New Hampshire, 316 US. S, 672 (1942).

62 See id. at 60-98. In Thornhill the defendant wea charged with violating an Alabama stat-
te that prohibited persons from loitering. or. |cket|n%] without Just cause, on th% property uf a
awful_business, with the |ntent|on of convmu gcusto ers nut tq trade with that business Id. a
9. The defendant had been picketing the Brown Wood reservmg Cort&an&/ under a strike orcer
ISsued by toe American Federatlon of Labor. Id. at 94 or Ing t0 the abama etat-
yte emoraced aImost evegl available means of informing the r%l lic about the caus%s nfa Iabor
dispute. 1d. at 104 urt stated that "freedom of speech a {)ress mbraces at the
least the liberty to dISCUSS publicly ... all matters ofpubllcconcern without previous raetriint or
fear of subsequent unlshment "Id. at 10102 (fo %otnote omltteP)

63 Id at %-97; see State v. Hoogoe, 254 Or. 21, 28, 457 P.2d 491, 493 (1969).

64.  Thornhill, 310 U5, at %,
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regulating first amendment rights would deter constitutionally pro-

tected and socially desirable conduct.*” Additionally, the Court feared
that a vague statute would prove to be a convenient tool for harsh and

discrimi%ﬂ,fﬁﬁj nﬁ[ﬂmﬂ groups.”
In vw @7 the Supreme Court ex-
tended the Btrict test of beyond [fked ﬁgfﬂent rights to

other constitutionally protected activities. concerned a
challenge to a Florida vagrancy ordinance that criminalized normally
innocent activities, such as wandering without lawful purpose or objec-
tive and becoming economically dependent on a wife or minor child
even though able to work.*" The Court stated that although the Consti-
tution and Bill of Rights do not list these particular activities specifi-
cally, these activities historically have been features of life in the
United States.” Tolerance for this conduct has fostered American inde-
pendence and creativity by inviting spirited dissent and nonconformity
rather than submissivencss.’0 The Coulrl;ﬁaﬁ,sﬂpuently held that the or-
dinance was unconstitutional under because the broad lan-
guage of the ordinance allowed the police and the courts to violate the
constitutionally protected right of citizens to determine their personal

Iifestyles.p :

The )5 "g:(lldecision was not based on the first amendment
or on any specifically enumerated constitutional right. The Court was
concerned more about arbitrary enforcement of the vagrancy statute
based on subjective statutory criteria and the potential that law en-
forcement officials could apply the statute inappropriately to deter so-

Ty irable, historically protected conduct. This extension of
| is. not limited to vagrancy statutes, even though the

Court did mention the distinctive and familiar abuses of

6. Uniled Steles v. National Dairy Prods. Corp,, 372 US. 79, 36 (19S3).

66. Thornhill. 310 U.S. at 97-98,

67. 405 US. 156 (1972).

63 1d.at 166n.l.

69. 1d. at 164

70. 1d. The Court slated. o o S
The difficulty |wilh the ordinance! that these activities are historically part of thi ameni-
ties of Te as'we have known them, They ore not mentioned in the Consfitution or in the Bill
of Rights, These unwritten amenities have been In part resfnonsmle_ for_giving our people the
feellnfg of independence and self-confidence, the feeling uf creativity. These amenities have
dignified the right of disoent and have honored the right to be nonconformists and the Gﬁht
égtgﬁ Sltiékg]rgelaalveneea. They have encouraged lives of high spirits rather then hushed, suffo-

Idl.
7L 1d. at 170. The Court stated thatpersonscovered by the stat_utorg language could ke
‘r;(r)?l U|raer§j dtct)h%o(r:n u?trg ;htlagnselves according to thelifestyledeemed appropriate by the Jacksonville
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vagrancy statutes by law enforcement officra.hﬁlm later caseB the Su-
preme Court has stated explicitly that the test applies to con-

stitutioqaﬁm% [y H(ﬂnsrmp nt liberties. 7
In \ZWWWI}? %he Courtde-
veloped a second, less exacting approach to the vagueneBS problem. The
Court held that it would examine general penal statutes that do not
implicate constitutionally protected activities both facially and in light
of the particular conduct concerned in the case.7*Thus, if the statute ob
applied would not violate the due process rights of the defendant, the
Court will allow it to Btand even if it might be unconstitutionally vague
in another situation.7The Court usually testa economic regulatory stat-
utes under this looser standard because of the narrower subject matter
and because businesses are expected to plan their activities more care-
fully than individuals.77 In these cases the Court has found the terms of
statutes to be sufficiently certain by interpreting the statutes in light of
the common understanding and general usage of the words.7

Tt yaes
A\
State courts almost unanimously have rejected challenges to con-

tributing statutes based on vagueness;7 however, the rationale of the
various courts has differed.” Some courts have looked to the legislative

_ .12 The Court wai worried that “a vagrancy prosecution may ba marel% Um cloak for a con-
viction which could not b» obtained on tha raal but uodJadoted ?roundo for the orient.” 1d. at 169,
The Court quoted with approval Juatice Felix Fiankfurtera afatcmant that "ﬁ)beae (va?rancy!
sULLtol are In a claw by thamaelvca, in viaw of tha familiar abuaaa to which they are pu
Dafinitaneza e designedly avoicled . . . to enable man to ba caught who are vaguely undeairable In
tha \ex;e* of police and prooecullon, although not charqsfable withany particularoffonie.” 1d. (quot-
ing Wintera v, Now York, 333 US. 607 ﬁ%g% (Frenkfurter, J., didaenting)).
13 See Kolender v. Lewaon, 461 USS. 352. 358 (1963).
% |3;2 ltJ'S' Zr\? ('1%3)|' iry concerned violalione of tho Robinaon-Petmen Act, 16 USC
. Id. . Notional Dai violall | - ,
133 (19081, V\ﬁawlc?ﬁa pro%iblta teﬁﬁl Irygooda at "unraaoonably low price* ?0r the pu?pcae ofji?estroymg
competition,” 372 U.S. at 29, Tha Court, dieUnguiahad “Thornhill on the ground that Thornhill
concerned_firat amendment acUvitlaa, which ora conatltuljonalty protected end ooclally desirable.
Id. at 30. The Roblnaon.Patman Act* on, tha other hand, la "directed only at concuct designed to
deatr(g competition,” achw[y that I* neither corutitutlonelly protected rior aocially dreirable. 1.
76, NationalDairy, 372U8. at 33, i
1. Hodman Ealka v. Fl |do, Hodmen Estates, 466 U.S. 489, 498 (1982); tee United
Stetee v. Petrillo, 332 US. 1 (1

B see United Stetee v Vurtch, 402 US, 62, 72-73 F(le)glg'gthi%o: é3t3§teU\./S. Bagcﬁé?der 55

79, See. ep, Brockmuellar v, State, 86 Aril. 82, 340
A2 (e 1820 State r. McKinley, &3 M. 106, 202 P:2d 664 (1840)' Siate v, Crery. 10 Ohio
. 2d 36 (Common Pled Ct 1969): Commonwealth v, Randtll, 183P* Super. 603, 20218

(Super.  Ct. 19/);Slate v. Flinn, 168 W. Vo. 111, 208 SRZd 638 (1974). None of theae cose*

conce™ the type of parental conduct at iaaue in thia Note,
80. See tg}:a%eralﬁl Flinn, 168 W, V*. at 116, 208 S.E,2d at 647-48 (dlacuaalnfl varlour atal*
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intent behind the statute and narrowed the scope of the statute to de-
mand only the conduct that would beat achieve the legislative pur-
pose.” Other courts have rejected vagueness objections because the
statute so obviously prohibited the particular conduct concerned.*’1
Many courts have upheld contributing statutes on the broad policy
ground that the welfare of youth is such a vital state interest that the
legislature must write statutes in general terms that preserve the flexi-
bility necessary to handle the problem of juvenile delinquency effec-
tively.” Other courts have found contributing statutes constitutional
because these statutes have nlong history at common law’*or because a
lack of prior challenges to the law indicates that no genuine vagueneBB
problem exists.” One group of state courts upheld the statutes on the
grounds that the terms were not indefinite.”

court decision*). _ _
See, eg, State v. Simants, 182 Neb. <91 d@& %2 lg.gW.Zd 788, 790 (19GB); Crary, 10 Chio

8L
Op. 2d at 39; Fiinn, 168 W. Va_ at 137, 208 SE.2d at 3. ] T

8. Sen. eg, Bachelder, 606 A2( at 97 (stating that "it cannot lie doubted in this instance

that the children's natural mother, with whom they live, has ... a duty . . . (that| eitends to
cann%for their licalU, safely and mental welfare"): People v. Owens, 13 Mich, App. <69, <17,
NW2d 712, 714-15 (1963 mdeJt_ at encouraging M ; G-ﬁsr old girl to leave home wes exa%%/
tho type of conduct that the slstul intended to pronioit); Matthews v. State, 2<0 Miss. 189,
126 50. 20 2<5, 246 (1961) (holding that defendant's failtire to provide proper medical treatment
for her child “Indicated at least a negllggnt snd careless attitude toward Uie core and well-being of
herchlld”g; James v, State, 636 S.W.20663, 666 (Tex, Ct. ,%op. 19822 (holding that the I_anﬁuage of
the statuté *u sufficiently dear to Inform a ressonibl éon that encouraging and aiding & 14-
year-0ld to dance nude Irfa public bar contributed to her ellngéjem‘?y .

8 See. eq. People v. Deiberl 117 Cal. App. 2d <10, 266 P.2d 355 (1953); McDonald v.
Commonwealth, 331 SW.2d 716 (KR;i Ct éogo + State v. Ciokowiki, 193 Neb. 372, 2/
NW.2d <06 (19761' McKinley. 63 NV at 106, 202 P.2d at 96<18Iala v. Coterel, 97 Ohio App. <8,
13 NE2J <38 (1953 apgeal dumintd, 162 Ohio St 112 120 N.E.2d 690 MQ1950; Blrdsell v.
State, 205 Tenn. 631, 330 SW.2d 1 (1959); Slata v. Harris, 106 W, V& 165 MI'SE. 637 (1929)

& See, eq.. Brockmueller, 86 Arit. at & 3<0 P2d si 991 (stating that a long history of
common-t%/v Interpretation renders the language uf these statutes” sufficiently” dear ‘and

meaningful).
85.g See, eg, Slate v. Friedlander. 250 P. <53 <55 (Wash. 1926) &notin that_no_one previ-
P#esrlx had challenged the 1907 statute as unconstitutionally vague and that the objection had no

. See Bandall, 183 Pa. Super, at 611 133 A2d at 279 81. In Slate v. Sparrow, 276 N.C.
<99,173 SE.2d 897 (19702. the court held that because the words used in the statlte were ordinary
words of common usage, the statute gave adequate warning that “any person who knowingly does
any set to produce, promote or contrihute to any conditio., of delinguency of a child is in vidlation
of the statute.” 1d. at 509, 173 S.E.2d at 903. o

After rejecting the defendant's void for vagueness challenge to Utal's contnbutmgzstatute on
Brounds of waiver, the Utah Supreme Court elated in dicta in"State v. Trill, 23 Utah2d 365, <3
.2d 800 (1970), thst the terms “delinquency” and “contributing to delinguency'LIn the statute
have such widespread usage that the statute had a clear snd understandable meaning. 1d. st 369,
<63 P.2q at 808-09. Tho court found that these terms denoted any actions that caused a child to
engtgo In conduct which “is co_ntrar% to law or which IS so contrary to the generally accepted
standards of decency and morelity” thst tho result of this conduct would hsrm substantially ths
child's "mental, mofal, or physical tvell-being." 1d. at 369. <83 P.2d at 809. Hut sec Slate v Vol-
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A few courts, however, have found contributing statutes void for
vagueness.” Most recently, the Connecticut Supreme Court held that a
statute prohibiting any "act likely to impair the health or morale" of a
child” was unconstitutionally vague as applied to a particular set of
facts.” The Louisiana Supreme Court similarly struck down a statute
penalizing an adult for enticing, aiding, or permitting a minor to per-
form an “immoral act.”01In Oregon, the state supreme court found that
the statutory language, "any persun who does any act which manifestly
tends to cause any child to become [a delinquent],” was void because it
contained no standards by which a jury could determine guilt.” More-
over, the Wyoming Supreme Court struck down a statute prohibiting an
adult from causing, encouraging, aiding, or contributing to the endan-
germent of a minor’s health, welfare, or moralB.” The court stated that
determining what conduct was being prohibited based on the terms of

the statute would be an utter impossibility.”
Very few of the state courts that have upheld contributing statutes

fary, 212 La. 1095, 1098-99, < So. 2d 329, 331 (19<8) (rejecting a similar definition of *“Immoral”).

87, See eg, State v, Schriver, 207 Conn, <66, 561-62, 6<2 A.20 68, 689 (19881; Vallery, 2
La at 1090, < 56, 20 at 33T, State V. Hodgee, 2 O, 21, 37-28, 467 P.od 491 <04 (1969): Stata v.
Gau%os, 384 P.2d 967, 96869 (Wyo. 1903).

. Conn. G, Stat. Amn. | 6321 (West 1985). _

89, sehriuer, 207 Conn. at <06, M2 A.2d at 686. In Schriver the State of Connecticut charged
the defendant with en%segln in activity thst wu “likely to Impair ths health or morals" of a chilld.
The oourt found that the statute, on its face, failed "to articulate a gefinite standard for determin-
%%whether the condyct (of this defendant wee] permitted or prohibited.” 1d. st 481, M2 A2d et

. The court then discussed whsthsr grlor Judicial decisions had added a g[Iow that co]yId ﬁ?ve
the statute. The court concluded, based on price decisions, thst “grabbing the waist of s full
clothed mingr while utterl%g zliv'fgxxazlk stuggfstlve remark is not the type of lewd conduct that Y

, at 69L

53-21 90proscribes." Id. at o ] )
. vallery, 212 La. at 1096, 34 So. 2d at 329. The Louisiana court determined thil the term

“immoral” wy ton vague to establish any standards for enforcement The court rejected e statu-
toryf construction that defined “Immoral™ u conduct that violated “well established and well *c
ﬁp S%d %andar%gf of the community" because that definition wu equally uncertain. 1d «l 1098-99,
After Vallery the Louisiana legislature_amended the statute to raid "sexually immoral arl."
State v. Fulmer, 250 1a 29, 31, 193 So. 2d 774, 774 (19%7). Tho Louisiana Supreme Court upheld
ths new statute on the grounde thet “sexually immoral” had on “accepted meaning not susceptible
to misunderstanding.” id. st 33, 193 So. 2dat 775. _

9L Hodgic)aei, 2M Qr. «t 21,467 P.2d at 491. Ths Hodgei court held thst the statute wu void
for vagueness because It wu an “Instrument of potential abuse” contrary 1o gue pruceos and be-
cause It violated the Ore_?on Constitution's prohibition on the delegation of |6PIS|a'[IV6 POWer. Id. at
29,457 P.2d at 494 While rome courts have Interpreted Hodgei U “pued solely r,n the state consti-
tution, the decision also Is broad on the due procese clause of the federal coristitution. See Flinn,
168W. Va. at 128-29, 208 S.B.2d at M. Bui See Comment, Contributing Survivti Comtitutional
Attach: Confusion or Certainty, 78 W Va L Rev. 146, 14960 (1D/6).

9. Gollegoi, 364 P.2d at 97. Although the, Gallcgoi oot cited Supreme Court case* to
%port ile discussion, ths court ultimately based lie holding on the Wyoming Constitution. 1d. at

‘%, 1d. at 968
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have provided defensible reasoning for their decisions. The judicial de-
cisions that avoided the constitutional question through statutory con-
struction*4 effectively eliminated vagueneas concerns. Courts frequently
can construe statutes to avoid constitutional challenges.” On the other
hand, state courts that have declared a potentially vague statute consti-
tutional on grounds that no one had challenged it before” cannot de-
fen™ this reasoning. In addition, a blanket assertion that protecting
ch .ren is a vital state interest" circumvents the question of whether
the statute is unconstitutionally vague.

Other state courts hove yet to analyze their contributing statutes in
light of the Supreme Court decisions on vagueness. While the egregious-
ness of a defendant’s conduct” may be relevant to the court’s determi-
nation, the court first must decide which constitutional test appliea

before evaluatinWﬁTﬁ“ght of the facts. The facts of a case are irrele-
vant under the test because the court must judge the poten-

Wwa s problems on the face of the statute, while under the
WYapproach, the court also must consider the statute in
light of the facts.

The state court decisions holding that the language of the co%
%uvs%@mas not indefinite” require closer examination. In

the United States Supreme Court stated that a Btatute

prohibiting a person from committing any act "injurious to public
morula" was vulnerable to multiple subjective interpretations by judges
and jurors depending on the fact finder's view of morality. 100 The Court
did not strike down the statute, but hinted that unless the Utah Su-
preme Court construed the statute to supply morlw igite standards,
the statute would be void for vagueness.10L The decision sug-
gests that the contributing statutes phrased in terms of morality are
facially vague.

W See flrochmueller. B5 Aril, at 84, 340 P2H at %inte(r%reting atatute in light of a long
hietory of common lan); Stalg v. Craty, 10 Ohio Op. 2d36. 39 (Common Pleaa CL 1959)(limiting
atatulg'a application to certain apccified t%/pes of conduct). ]

9. See Foi v. Wailiington. 236 U.S. 273, 277 (1915); State v. McKmIei/. 53 NM. 106. |11,
202 P.2d B34 %7 ]%U@gg Jaméa v, State. 635 SW.2d 653, 655 (Tea. CL App. 1982); State v. Hinn,
158 W Va 111 130, 208 SE2d 638, 547 (1974).

%. See tupra not* 85 and accompanying leiL

97 See eupra Note 83 and accompanying texL

9%, See iupm note 82 and accompanying texL

9. See eugra9 go}&%o and accompanying text.

100. 33 U. 1949). o
100 1d. at 96-97; ice alio Flinn. 158 \W. Va at 130. 208 SE.2d at 59 (atatinj that the

B(r)]gta%ga “immoral or vicioua peraona” and "injure or endanger the morala” are unconaiituUouiliy
LE).
102 See Muieer, 333 US. at 96-98.
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In Q]TIM]’VH[I’IU Randa”,however, the Pennsylvania Supe-

rior Court upheld a statute that penalized adults whose actions cor-
rupted or tended to corrupt the morals of a child. According to the
court, the statute was not vague because the community easily could
decide what particular conduct was forbidden based on commonly ac-
ceptedmr of deworality, and common sense.l” Although
both and concerned interpretation of the term
"morals,” the Pennsylvania court apparently found the clear and obvi-
ous meaning that hadgeiged the Supreme Court. The Pennsylvania
court distinguished on the grounds that public morals was a
much broader category than the morals of children.” Yet the court
failed to explain how the term "morals” as applied to children could
have an obvious, universal meaning when other courts have declared
the term unconstitutionally vague.l”

Other state courts have upheld contributing statutes because the
terms "delinquency” and "contributing to delinquency" have clear
meanings.107 Because "delinquency" was not known at common law,
however, all definitions of the terms are statutory.?* Since nearly every
Btate defines "delinquency™ differently,” the term must lack a clear
and obvious meaning. Moreover, when the courts considering these
statutes attempted to define "delinquency," they based their definitions
in terms of "mora\ife As illustrated by the admonition of the Su-
preme Court in y the term “morality” Is unconstitutionally

vague."1

- A e iy s DE Do

Statutes

Under modern void for vagu'nJﬁﬁdﬂlctrine, a court first must de-
WIYO apply the strict test or the less exacting Ala-
nd

h
ﬂw standard. If the contributing Btatute infringes on
cﬁzﬁfﬁlr ly protected conduct, the court should apply the stricter
test. Under either test, however, contributing statutes that

103 183 Pa. Super. 603, 133 A2d 276 gt}ger. CL 1957), cert, denied, 356 U.S. B54 (1958).
104. Randall, 193 Pa. Super, at 611, 133 A2d & 280.

106 10 at 610, 133 A2dat 278,
106, See Stale v. Vallery. 34 So. 2d 329 (La. 1948); Fiinn, 168 W. Va. at 111, 208 SE.2d at

107 See eupra nota 86 and accompanying taxL

108 see Moon. Pinal Coce J 2304 Comment, at 444-45 (1B30). _
109, For a umpling of tha vorioua deSnitiona, 0ei Ofttcs oe Jurxwiu Junxa and Dxlin-

?l%:y Phoyontion. US. Dsr'r or Junta, A CourARATIVK Ahalyou or Juvxnils Cooes 23-24

0. See cagef cited supra not* 8. _
111 See jupra notea 10002 and accompanying texL



456 VANDERBILT LAW REVIEW [Vol. 44:441
contain a specific intent element1l pass constitutional muster. Tho con-
tributing statutes pertinent to this Note"* fall roughly into one or both
of two categories, neither of which specify a requisite intent. These cat-
egories include: (1) statutes, like California's Parental Responsibility
Law, that require parents to exercise reasonable or proper control over
their childrenl" and (2) statutes that require persons to prevent mrnors
from engaging in certain conduct."5 .

The concerns that the Supreme Court articulated in H "5'
fou"* ore present in the context of contributing statutes that expressly
require parents to exercise reasonable or proper control. Although par-
ents have a limited duty in civil law to control the conduct of their
children,1" contributing statutes broaden parental liability because the
statutes, unlike the civil law, may be used to impose criminal penalties
on parents who neither know nor have reason to know the consequences
of their conduct in relation to their children. Vet courts long have rec-
ognized parental discretion in child rearing as a fundamental precept in

See Aia Code § 12-15 13 (1988) (‘erIfuIIy' Auk, Stat Ann J5-27- 205, 6-27-220

(1987) ( knowingly™); et com ann. UL 11, 5 1102 (1987) C%OVWHQ|Y or "intentionall )
Code Ann J16-12 1 (1988) ("knowingly and ||fU 3 Stat | 709-904 (1988) know

ingly"); su.. Rev StaE ch. 23, par* 2361a (1987) ovvlnglyorvnllfu Iy); 1nd code Ann 35-
46-1- 8 (GUI’I']I 19|85 g_l;nowmg rmtennonal\XI  lowa Code Ann. §233.1 (West 1085 4 Stpp.
e

) ( |ntent|ona ! rRa/StatAmI t
Aﬁ upp. 19892);"knowmgly d Ces 3031 1989
[Hfully” Mrss CodsAnn 4g{"\r\rrllfsl)%(/3 NH RwSth8
pp 1 "knovvml J 14316.1 (L knovnngl or erIfuIIy") ND
u p I9I-B) I"erIfuII ); On Rev Stat{ 357 1985 (

Pa (Pur ovvrnglg?8 V\ﬁt
op. 1985) ("knovnn ly end erIfuIIy% V Coorr An 2371 (1989) ( "vnIIfuIIy R.
Ann. $ 9A42030 (1988) ("reck essly%

113 Thin Nnle fcyee Adlelv on the statutory language. If the alate judiciary hai provided «
limiting interpretation nf thaw atatutea, tha atatutea might not be void for vagueroaa. See Mugter
v, Utalt, 333 USS. 95 (1948) (remanding caae 1o Itate auprama court for autho ative mterpretatlon
of atatule in vagueneta Caae).

114 Aait Rev. Stat. Am { 133612 (1989) Cal Penal Cock J 272

1990): Hr Rev at. Am 5 BII0GO (Baldwin 1985); Nev. tAm36-2010909§9 |ch|e
A Law { 260.10 (McKinney 1889? SD. Cocitied Lo A

115, The atatutea in thia category hold parents liable for behavror that tends to cauat their
children; to engage in certain conduct auch aa gnonnng up to lead an “idle, diagolute or immoiel
life," Alul rev. Stat. ann. { 133612 (1989), NabitUally aaaoclatrnq with “vicious, immoral, or
criminal peranr.a,” 11 en Lans 11 9 4 1081), N7 &Cting in away ikely to | Jure or endanger
the health or morala of himself or other* " Orio rev Ann J2161.022 (ANderson 19s7). Sti
also Nbv Rev. Stat. Ann. J 201.090 (MIChIe 1986); VI, Stat. ann. tit 13, ( 1301 (1074).

116, set eupra Notes 67-71 and accompanying ten.

117 Under civil law a parent has a "duty fo exercise reasonable care so to control hia minor
child" to prevent the child from intentionally or reckleesly harmrn% others If the parent knows

has reason to know that he haa the ability to control hia child knowi or aho
Ehg 7r%pcetarly and opportunity for exercising such control.” Ral:”rAtZl\/El\rr (Second) of Torn [ 36
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our society,11* premising the fundamental character of parental rights
on tiie idea that the democratic system mandates individualized and
independent parental decisions free of official interference.11* The free-
dom of parents to choose how to raise their children is even more basic

to our society than the freedom nd to enjoy a variety of
lifestyles that was protected in By requiring parents to
exercise reasonable or proper control over their children, contributing

statutes in the first category attempt to regulate sensitive constitutional
rights without any concrete guidelines to limit the subjective discretion
of prosec Hﬁ n, judgeB, and jurors. ThuB, baser",mﬂ rea-
soning in gtqa court should apply the stricter Leal
to this category and judge the statutes facially.15

A statute requiring parents to exercise reasonable or proper control
over their children may not appear unconstitutionally vague because
the Constitution does not require complete specificity.1l The Court,
however, usually allows general language in a statute only if greater
specificity is either impossible or impractical.1t* In the parental control
context, the legislature could identify what type of parental behavior
would be penalized.111 In addition, even though courts and legislatures
typically define legal standards in terms of reasonableness,*5the risk of
arbitrary law enforcement in the application of this standard is sub-
stantial when regulating parental control.I* Without a concrete defini-
tion of what constitutes “reasonable™ or “proper" parental control,
prosecutors, judges, and jurors are free to make hindsight judgments
about parental conduct based on their personal views of “reasonable” or
"proper” behavior. No consensus exists concerning the proper or rea-
sonable way to raise children, and the judiciary has no special compe-
tence in this area."* Unless prior judicial decisions have provided a

118 See infra Subpart 1V(B
119 See infra subpart M
64 Or. 21. 28, 467 P.2d 491, 493 (1869) (atating that the “Thorn-

. . See slate V.
hill ruIe il not invoked . unl«*a the ferm* of the questioned tatuta are 0 brotd that (hair

apdp lication in a normal, vondiscriminatory way would violate tha individual's conatitutional

United Stales v. Petrillo, 332 US. L 7-8 (1947).

122 Kolender v, Lawton, 461 US. 362, 381 (1983): aer Pehillo, 332 US. at7-8.

123 For example, the Iegrslaturecould add aspecificinlent requirement ~ and specify what
type of behavior arents ahould discourage. While atataa regularly set minimum standards or the
Cars, Supervision, and protection of childrsn tbsae atatutea are much more specific than the con-
Iributinf atatutea, See S Katz, eupra note

124 “see Nash v. United States, 229 U8 373 377 (1913) ﬁtatrng that "the lew is full of
instances where a man's fata daj ands on hi* estimating rightly, that 1s. aa tha jury aubaequently

ealiiaea |t tome matter of de%
See Note, The Void-Tor-Vagjenns Doctrine in the Supreme Court, 109 U Pa L Rav

67,
12f(x B)eIIoU| v. Baird, 443 Uii. 622, 638 (1976) (plurality opinion). Moreover, the Court
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concrete definition of proper or reaso” <le conduct, these statutes are
unconstitutionally vague.

One commentator has found that the Supreme Court has used the
vagueness doctrine to create an insulating zone of protection around
certain freedoms in the Bill of Rights.”7 Once a legislature attempts to
regulate a constitutionally protected area, the Supreme Court’s re-
sponse will depend cn a variety of factors including the nature of the
threatened individual freedom and the potential deterrent effect of the
risks of arbitrary enforcement.? Parental discretion in child rearing is
an important right in our society, and this intrusion into family life
could be extremely detrimental to the family unit."® These factors fur-
ther suggest that contributing statutes requiring parents to exercise rea-
sonable or proper control over their children are unconstitutionally
vague.
! The second category of contributing statutes requires persons to
prevent minors from engaging in certain conduct. Although the statutes
in this category may contain vague terms, they do not implicate paren-

tal discretion in Wdﬁrm pressly. These statutes should be
judged under the ’Ytest because they contain only the
potential for use against parents. Wﬁ arents, these statutes
would fail even the looser test of Wbecause they contain
morality language that is unconstitutionally vague.

In Rhode Island, for example, a parent could be held criminally
liable for “permit(ting) or suffer(ingj" a child to “habitually associate
with vicious, immoral, or criminal persons, or to grow up in ignorance,
idleness or crime."*" On its face, the Rhode Island statute contains in-
herently subjective criteria for punishment. While the term “permit"

does have some element of specific intent, parents may disagree over
whether particular persons are immoral. Other statutes in this category

contain siw\eft' beylanguage.”™ As illustrated by the Supreme
Court in the term “morality” is unconstitutionally
vague.
Even though the provisions concerning morality may be vogue

facially, these statutes also must be judged in light of the particular

sUted IThoL one central premise he* emerged in this ereo: parent* roust have msubstantial metiurr
of authority over their children. 1d-, ice alio LA Times, June 21, 1089, ot 7, col. 6 (home edl
(emphasising the lack of definiUon in California’s Parental Responsibility Law),

127. see Note, lupra note 126, at 76.

120, 1d. at % )

129, See infra notes 228-36 and accompanying test.

10, RI Cut La., J119-4 (1981). . _

131 Most of the statutes in this second category prohibit some form of “immoral" conduict

See tupra note US. .
135. B3 US. 95 (1948); sec also tupra notes 100-02 and accompanying teat.
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conduct at issue. Under the I\H'Gﬂ [H test, if the behavior at issue

in a particular case is so extreme that everyone generally could agree
that it i6 immoral, a court probably would uphold the statute despite its
facial vagueness. In addition, a court always could turn to prior judicial
decisions to see if precedent had added a judicial glous that would limit
the application of the statute. A court also might declare statutes in
this second category unconstitutionally vague if prosecutors, judges, or
jurorB used their own subjective views of correct parental behavior to
penalize nonconforming parents.

IV. Violation of Rijght to Privacy in Family Matters
A Qitartie DL Roosss Minocoiay

While defendants have challenged contributing statutes as uncon-
stitutionally vague rather than as violations of a constitutional right to
privacy in family m atters,this latter constitutional objection may
have a greater chance of success, The Supreme Court repeatedly has
hold that the state and federal governments cannot deprive citizens of
life, liberty, or property without due process of law.™ The due process
clause provides both procedural™* and substantive™® protections. While
in most cases a court will uphold a statute unless it lacks any rational
basis,”*7if the statute infringes on a fundamental right, the governmen-
tal interest behind the statute must be compelling and the means must
be closely related to the end.™* If parental rights are not fundamental,
a court will uphold the constitutionality of contributing statutes be-
cause under the rational basis teBt, a court will approve almost any rea-
son for the statute.”** If parents have a fundamental right to privacy in
child rearing, however, a court will subject the contributing statutes to
strict scrutiny.

Much of the litigation related to substantive due process has con-

&< Defendant* probaoIP/ have not ri*ed the family privacy, defense beceuse moat of the
difendanta convicted for violafing contributing atatutea were either itrengcr* to the minor or rela-
Il\%) accused of eetually molesting the minor.”set Modkl Psnal Code ) 2304 comment 1, at 447

134 US. Coret, amend*. V. XIV, £ S tee, o, Quilloin v. Walcott, 434 US, 246 (1978);
Griswold v. Connecticut. 381 US. 479 (1066); Meyer v. Nebraska, 262 U8, 390 (1923).
ptoc&?pr &%&Stagley v. lllinoit, 406 U.S. 646 (1972). Thia Note doee not eiamine procedural due

Ion*.
13 set Roe v. Wade, 410 U.S. 113 (1973); Wincorwln v. Yofr. 406 U.S.205 (1972); Pierce v.
Siof S 68 U 68 el ) (172
. See Williamson v. Lee Optical Co., 348 U.S. 483, 483 (1965). _
1B Once a court find* a fundamental right tha atatute muit paw *trlcl acrutiny. See Hoe.
40US. at 113
10 See Williamion, 348 U.S. at 483, 48,
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cerned the definition of “fundamental right.”” 40 For a forty year period,
beginning with Lochner if. New York,> the Supreme Court substituted
its views of social and economic values for those of the state and federal
legislatures under the guise of substantive due process."* Since the end
of the Lochner era the Court has been wary of imposing its own value
judgments in place of the legislative will;14* however, the Court consis-
tently has continued to look beyond the text of the Constitution to de-
termine which substantive rights the due process clause protects."4
According to the Court, fundamental rights are those rights that are
“implicit in the concept of ordered liberty,"400r “deeply rooted in this
Nation's history and tradition.""* Recently, the Court has stated that
the due process clause only protects those interests that society tradi-

tionally has protected."*

B. Parental Rights As Fundamental Rights
1. Supreme Court Cases

The Supreme Court first addressed family rights in Meyer u. Ne-
braskal* and Pierce u. Society of Sisters.'4* Both Meyer and Pierce
concerned stale statutes that interfered with parents' ability to choose
how to educate their children.10 In Meyer the Court staled that ol-

HO. See. eg. Michael 11 v. Gerald D,, 109 S. Ct. 2333 <1989); Hoe. 410 U.S. at 113; Griswold,
381 US. H 479, Sec generally Developments in the Law: The Constitution and the Family.
Hajiv, L Rev 1156, ﬁ 980 (heremnafter Developments) dlocuMlng other erpecto o\'eu
slemive gue process), McCa he Confused Constitutional Slatu Meaning of Parental
Rights, 22 Ga |, Rev 975, 98(}84 (1988) (briefly outlining the controveniei >urrountI|ng tre Su-
preme Court's use of substantive due process).

141 18 US. 45 (1906).

142 Developments. supra, note 140, si 1166-67
143, “The Judiciary .., is the most vulnerable and comes nearest to |IIeg|t|macy when it

daals with judge-mndo constitutional Taw having lttle or no cognizable roots in t e a&%uatlgg o
the design of the Constitution.” Moore v."City of E Cleveland. 431 US. 4

|Ie, J., dilsentin
(Wn M See, eg. g)oe 410 US. st 113 concernm chlldbear Zi Loving v. Virginia, 388 US. 1

(1967) (concerning marriage); Skinner V. 942) (Concerning sterilization
% ng Conne%tlcut 302 US 3 ) J )

st i) ttl\/borte d4?1 él? f d(plurta ity oplnlon) see also Griswold, 381 US. at 479 (various
us |cesa empted to define fundamental
MlcEtaeIH 109S. Ct V\}r%e e trditiuns| rationale wes not followedin older

00ses such as Roe, 410 US. eI].13 tradltlon does aeem to he animportant consideration to the
current Supreme Court. See Dowers v, Hardwick, 478 US. 190 (1986) (holding thst the right to
eng zetam hgﬁrgoselual sodorrg traditionally has nnt been protected in"our society).

9).
In Meyera e%r ka statute prohibited any person from teaching another language or a

subject in any language other than English to a child who hod not passed the eighth grade.
US. at 397. In Pierce an Oregon statute re%tlred parents to send their children bétween the ages

of eight end elaleen to public schools. 268 U.S. st 630-3L
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though it could not define the liberty protected by the due process
clause exactly, that liberty undoubtedly included the right to marry and
raise children.*” Likewise tho Court held in Pierce that the due procesB
clause prevented the state from requiring all children to attend public
schools because parents have the right and the duty to raise their chil-
dren individually."

While the Court purportedly applied strict scrutiny in these cases,
the statutes ultimately failed because the legislation did not have a rea-
sonable relationship to a permissible purpose.l' Thus, these statutes
arguably would have failed the looser rational basis test as well as the
strict scrutiny test. Meyer and Pierce may not stand directly for the
proposition that parental rights are fundamentall) because of the nar-
rowness of the holdings and the timing of the decisions."0

The Court reaffirmed these eariy family rights cases in wisconsin
u. Yoder.™* The Yoder Court applied strict scrutiny to a state statute
requiring children to attend school until the age of sixteen because the
statute impermissibly infringed on the fundamental right of parents to
raise their children.”” In that case Anush parents had refused to send
their children to school after the eighth grade because of the parents'
religious beliefs.™ Although the Court found no flaw in the statutory
purpose, the Court decided that application of the statute in this cose
would not further the statutory purpose."* The Court clearly empha-
sized the importance of the parental right to raise children free from
state interference,"0Oyet the Court also focused on the freedom of reli-
gion claim."" Therefore, some commentators believe that Yoder may

161 Meyer, 262 US. at 3%9.

152 Pierce. 268 US. at 634-36.

163 fd. at 634-35 (elating that "the Act. .. unreaaonably mterfere* with the I|ber% 0fpor-
enta ... 10 direct tha upbringing and education of children under their control"); Meyer, 26
at 403 ﬂholdmg that "the atatUte aa afplled laarbitrary and without raooonablt relation to any end

within the competency of the Slate”
154, set McCarthy, tu ra note 140, al 986-89 (euggMtting that Meyer and Pierce are of lim-

ited significance in the fami 8/ hta area}

166. . Because the Court decided both Meyer and Pierce during the Lochner era, the Court'i
expansive view of substantlve due proceu during that time could have tainted tho Court’a reason-
Ing. Ste id_al 993, Roes, Comy ulsor& Education and Parent Righle: A Judicial Framtmrh of

Anal&s D BCL Rlv 861 876-

Id. at 214
158. Id at 20809,
169,

at 234-3.
160 Id at 21314, 232-3.
101 The Yoder Court eleted that "when the Interest* of parenthood axe combined with a

free ezerciie claim. .. . more than merely m'reasonable relation to root purpose within the compe-
tency of the State' it required to auataln the validity” of the atatuta. 1d. at 233
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have limited significance as a family rights case.2*

The Court extended the reasoning of Meyer, Pierce, and Yoder in
Moore u. City of East Cleveland."5In Moore a plurality of the Court
applied strict scrutiny to a housing ordinance that limited the occu-
pancy of a home to certain defined members of a family.®* Although
the ordinance had legitimate goals, the meanB used did not achieve
those goals adequately.*** Justice Lewis Powell, writing for the plural-
ity, acknowledged that Meyer, Pierce, and Yoder had not dealt ex-
pressly with the problem raised in Moore, b u't he explained that the
due process clause protects the family rights implicated in those three
cases because the rights are rooted in the Nation’s traditions and his-
tory."7 Justice Powell believed that tradition and history also com-
pelled the Court to strike down the housing ordinance.?™ A plurality of
the Court held that the due process clause prevented the state from
forcingi its citizens to live in particular family Patterns."'

Although the Court has considered directly the parental right to
raise children only in rare cases, it has continued to recognize the fun-
damental nature of parental rights in a variety of other situations. In
these cases the Court has asserted broadly that precedent plainly estab-
lishes that parents’ interest in raising their children deserves deference
unless the state can show a powerful countervailing interest.10 The
Court has discussed the fundamental nature of parental rights in the
context of state proceedings to terminate parental rights,I71 in cases
concerning the rights of unwed fathersI®and foster families,” and in

162 set McCarthy, nupro note MO, at 90-91: Ro«. supra note 165, al 800,
163 431 US, 4% (1977) (plurality ceciiion).

164 1d. at 4% 4 n.l- pIuraIr q |n|on)

165, 1d. at 499500 (ﬁ)lura ity opifio

166 1d. at 50001{ urality opinion).

167, 1d at 50304 (plurality opinion).
Id. at 600 806 Rrra opinion). Juitic* Powell elated that "unleta we close our

1
eyes 10 the besic reasons why certarn rights assocrated with the family have been accorded shelter
under the . .. Due Process’ Clauee, we cannot avoid applyrrg%the orce and rationale of these
precedents to the family choice involved in this case.” Id at ?Iuralr ty opinion).

09, 1d. at 606 W1(1pluralrty oprnron ). Justice Powell, anal |zrng he Cleveland ordrnance to tho
statute in Pierce, which sought to "standardize” children by urrrn% them to attend public
schools, stated that "(bly the same token tho Constitution pi events ast IeveIand from standard-
izing,its children . . . by forcing_all to live | |n certarn narrow%defrned famil 27y fatt ms." Id.

170, See. eg, Lassrter v. Department of Social Se 9R1) ( statrnP that
pievious case' have 'made Iarn beyond the need for muItrFIe Citation” that the ‘parental right
deserves deference ‘apsent a Icounten/arlrr%% inter ; .

ee Sanlogky V. Kr mer 455 U i f(cknowledgrng this Court's histori-
cal re anon that freedom of personal choice In matters of family ifé is a fundamental liberty

|nterest Louder, 46 % at 27.

Mrchae H. v. Gerald D.. 107 S. Ct. 2333 2342 (1 g8989&8gnotrn the “historic
respect ' for famrﬁr relationships); Lehr v. Roberfson, 463 U.S, 248 I( stating that "the
relationship of love and duly in a'recognUed family unit s an interest in iberty entrtle to coruti-
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privacy cases concerning other family matters.'7 The Court also has
upheld parents’ authority over their children in light of challenges to
that authority by the child.17 Several lower federal courts explicitly
have recognized a fundamental right to family integrity based on these
Supreme Court caseB.17

2. Justification for Protecting Parental Decisions

Even though the Court often speaks of the fundamental nature of
parental rights, its opinions rarely offer a justification for this protec-
tion. An understanding of why the family has been protected histori-
cally may bolster the argument that the family rights at issue in the
contributing statutes deserve constitutional protection. In a recent case,
the Court explained that the fundamental character of family rights
stems from the historic respect for the sanctity of familial

relationships.177

tutionil protectron") Quilloln v. Walcott, 434 9. 248 265 (1976) (alating that the Court hat
e[FCO nized on numerPua jon* thst th ere atronshr hetween parent and"child la comtitution-

R o'ected”); Stanley v. Illinois, 405 U.S
13, See, eg Smith v. Organization of fouIer Famrlres for Equality & Reform, 431 USS. 810,
84247 (1977).

174 See, eg., Roe v. Wade, 410 USS. 113, 162-63 (1973); Griswold v. Connecticut, 381 US.

479, 487 (1966).
176. See. e, BcIIottr v. Baird, 443 US. 622, 626 (1979) (plurality opinion); Parham v. JR,,
442%8 684602(] %t les, 706 F.2d 985 (6th Cir.) (chall th | poli
. Set eg aple ir) (challenging the summary removal poli-
crtx and pract[cea of ealata we?fare departmen(S cert, denied, 4%5% %1 f"
)(]comrn g County Children™ Serve. Agency, 648 F.2d 135 (3d Cir, 1981), oﬂd US. 50
(Challenginy aetata adoption act); Duc gene v. Sugarman, 668 F.2d 817 (2d Cir. 1977) conoernrng
an action for damtge eiemmmg from Die conduct of the city child wel are bureau);” Doe v. Con-
necticut Dep't uf Children k Youth Serve., 712 . Supp. 277 (D. Conn. 1089 drcuut an action
for dameﬁes causedb elate child welfare offrcratr? icColletler v. City 0 Keene F. Supp
bl acng tha "facial valrdrtyo Juvenil ecurfewordmance") Sylvander v.
En and Homefor Ittle Wanderer* Stipp, 398 (D. Mes*), oftd, 684 F.20 1103 (let Cir.
((7:h|IIer ging the coneUtutionall ofa parental rrggh * tarmrnetlon |tatuta) Roev Connectr
cut 4 tg) Mr A*. 1976) (ettacking a efatc child ne 7g lect law); Al District
upp. 10(S.0. lowa 1975}, alfd in port. 646 F.8d 1137(8th Crr 1970 challeérgrr(r]g
state parental f ht* terminc*ion itatuta); eec alio Deuetopmente, Iupra note 1 le-
cuaelng tin effect of more widkespread Judicial recognition of the' fundamental rrdhts of paren ﬂ
177, see Michael H.. 109°S. Ct et 2341-46. Although only two members of the Court fu
endorsed the plurality opinion's view of the pro(iaerwa {0 werg tradition I the eubetanlive due
process enallycra the'Court unanizi-ouely agreed that Tamily rights traditionally hive warranted
protectr)on d.; tec Bowers v. Hardwick, 478 USS. 186 (1986); Moore, 431 U5, at 494 (plurality
opinion
P One commentator hai auggf pited that the Supreme Court always Uaes fradition aa a heaie for
recognising fundamental right* Tor families. Ste Devtlopmtnli, tupra note 140 st 1177. The Court
first ettampta to determing whither the Imereti it g ha* been re%arded hlitorically u vvrthrn n
spbera In which the state’s, interference IS disfavored. 1d. at 1178, Even If the interest has been
Er)otected historically, the interest also must have contemporary validity. 1d. st 1179, After the
urt decide™ whichi characteristics of the Interest ore of constitutional importance, it must deline
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A plurality of the Court discussed its deference to parentol rights
more comprehensively in Bellotti v. Baird,”* a case challenging the
constitutionality of a statute requiring parental consent before a minor
could obtain an abortion.The Bellotti Court explained that the state
should defer to parents in child raising matters because of the impor-
tant role parents ploy in the child’s development."0This role is essen-
tial to the creation of socially responsible citizens and largely beyond
the competence of a large impersonal institution."1By entrusting child
care to parents, the state fosters social pluralism and diversity, impor-
tant ideals in a society that is committed to individual liberties."*
Therefore, according to the Bellotti Court, parental authority is a basic
presupposition of a free society.,,,

Commentators have agreed with the Bellotti Court’s reasons for
protecting parental judgments and have advanced additional justifica-
tions. One commentator has argued that by insulating the rights of par-
ents to control the upbringing of their children, the stale serves the
interests of the parents, the child, and society."* Pnrents obviously
have an interest in raising their children free from interference.""1This
parental control usually serves the interest of the child as well because
parents can fulfill a child’s needs in ways that an instl'- i.on cannot."*
Finally, parental control may help to preserve an individualistic society
by precluding state attempts at standardization."7 Parental rights may
deserve different degrees of protection depending on which of the iden-
tified interests are present."*

Other commentators rationalize the protection given parental deci-
sions through generalized analogies to the Bill of Rights.L1 Through
these rights, the Constitution makes a statement about the form of gov-
ernment and society in the United States. The Constitution protects
certain individual rights in part to guarantee the freedom of citizens to
make certain personal decisions unfettered by conventional norms.""
Under this theory, parental autonomy in child rearing decisions Hows

the scope of thst interest based on those characteristics. 1d. at tIBO.
178 443 US. at G2

. 1d. at 624

Id. at 637-38.

1d al 638.

Id

Id

See Deuelopmenlt, eupra note 140, at 1353

d
14 al 1204 136301
4 al D165, 135

1d at 1304
MCCartl%eupra note 140, at 1026-28.
Id. at
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directly from the individual right to decide to have children."1

C. The State's Compelling Interest

Even assuming that the parental right to raise children is funda-
mental,"* the Constitution does not preclude the Btate from limiting
that right. The state con interfere with a fundamental right only if the
state has a compelling interest and the means chosen are cloBe'y related
to that interest."5The state's compelling interest for contributing stat-
utes is the protection of society from the wrongful acts of children, not
the protection of children from the wrongful acts of parents.

The state’s power to intervene in the family setting stems from two
sources: the police power and the parens patriae power.™" Under either
of thesj powers, the state has a limited right to intervene in family af-
fairs if the family situation evidences a threat to either the community
or the welfare of the child. The state uaes its police power to protect
and promote all aspects of public welfare. Clearly, the state has the
power to prevent and punish acts that directly threaten the existence or
stability of the Btate or the personal safety or security of its citizens.
Thus, California can defend its Parental Responsibility Law, and other
states their contributing statutes, based on the state’s need to protect
society from the wrongful acts of children." Under its parens patriae
power, the state can protect and promote the welfare of only those indi-
viduals, such as minors, who lack the capacity to act in their own best
interests."*

The Supreme Court has ruled that the states may circumscribe pa-
rental discretion."7 In Prince u. Massachusetts,”** for example, (he
Court upheld the conviction of a guardian for allowing her wards to sell

191 Id. at 1077. %omt commisalon of the Inatltute of Judicial Adminialration OJA) and the
American Bar AeeocitUon (ADA) alao haa argued that atele Intervention In family deciiigna ahUuld
be limited hecame of qur aodety'a commitment to individual freedom turd divinity. Standards
Retating {0 AnUta and Neolect Standard 1.1, commentary at 9.0 (IJA-ABA s0int COMMN o
Juvenile Juatice Slandarda 1981) IhercingXtar 1JA-ABA 8taridaiu>»). B..Unaive intervention carriei
tha riak of Intervening to "aave" tha children of poor or minority parenta. 1d. at «o.
R gee , eupra note 165, at 874-03 (diecuaeing the fundamental nature of parenta
righli to educate their ﬁmﬁdren : _

193 See tupra notti 134-36 end accompanying text.

194, L/uilvpmente, tupra note 140, al 1198-1202,
i &%%at For a discuaaion of the Parental Reaponalbllity Law, aee tupra notea 1-7 and accompa-
1%. See Prince v. MaeeacfauatUa, 321 U.S. 163 (1944). _
197 See Parhamv. JR., 442 .S, 684 (1979). The Parham Court not(id that a atete constitu-
t‘?_ngllg can co_tr(()j parental dlacrelion In altuationa in which the phyticel or mental health of a
child 1a jeopardised. 1d. at 603,

1987 321 US. 168 (1944).
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religious leaflets in violation of child labor laws.10 The defendant
claimed that the conviction violated both her freedom of religion’@and
her parental rights.’0L The Court balanced the substantial private inter-
ests of parents against the societal interest in protecting the welfare of
children.10 The Court recognized that under both Meyer and Pierce a
private sphere of family life exists in which the state cannot interfere.’0’
Nevertheless, the Court upheld the power of the state to limit the rights
and duties of parents under its parens patriae power when the child's
welfare was at 6take’0 because of the state’s independent interest in
the welfare of children within its borders.’0 Although the Court upheld
the statute, it cautioned that the holding was limited to the facts of the
case.’(

In later cases the Court has explained that parental rights are ac-
companied by duties.’07 The right of parents to educate their children
that was recognized in Meyer and Pierce is coupled with the duty to
prepare the child for a responsible place in society.’0* Indeed, the con-
stitutional protection afforded family decisions is based on the pre-
sumption that parents will act. in the best interests of their children.*(0
When parents act contrary to that presumption, the 9tate may inter-
vene to protect the child.” 0 In addition, Justice Byron White has ar-
gued that although parents have a fundamental right to make decisions
about child rearing, some activities by parents, such as assaults on their
children, are intrinsically outside the scope of the parents' fundamental
rights.’ 1l

! While the Court has recognized the power of the state to interfere
with parental discretion, usually the stale’s compelling interest in the
welfare of the child justifies the interference.”I7 The purpose of Califor-
nia’s Parental Responsibility Law and similar statutes, however, is to

19 i
ﬁ Id al 164 cmn us Oonst,amend >

. C|t amend X
202 Id a
203 1d. at 166,
204 1a. al 16667,
206. 1d. at 16369, see aho Ginaberg v. New York, 390 U.S. 629, 640 (1968).
0. Prince. 21 US. at 171
201, Lehrv, Robertaon 433 US. 248 (Ibd3).
208 1d. at 267-58,
209, Parham v. J.R,, 442 US. 584, 602-03 (1979).

210. 1
AL Thornbur h v. American Oolltla\%e of Obatetriciani & GyneeologiiU. 416 US. 747,792 n2
(1986) (White, J., dlssentmg see aho McCarthy, tupra note 140, at 1027 28 (discuning Justice

White's view).
12, See. e, Santosiy v. Kramer, 465 U.S, 745 (1982); Laaiiter v. Department of Social

Senvs, 452 US. 18 (198L); Parham, 442 US. at 684,
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protect society from the wrongful acts of the child, not to protect the
child.”T Thus, these statutes are not justified based on the child's wel-
fare. Protecting society from the wrongful acts of children is tho only
legitimate purpose for these statutes.

D. The Statutory Method Does Not Closely Fit the Goat

The Supreme Court has allowed the state to restrict parental dis-
cretion when necessary to protect the child's welfare only because the
meanB closely fit that end.’I* Yet the state’s only compelling interest in
contributing statutes that regulate parental conduct is protecting soci-
ety from juvenile crime. Thus, the question for a court is whether polic-
ing parental behavior is clooely related to that goal.

Commentators long have argued that criminalizing parental behav-
ior does not reduce juvenile crime.'ll While state officials readily have
assumed that these statutes actually reduce delinquency rates, the only
empirical study in this area revealed that these sanctions simply do not
achieve the desired results.”10 In 1948 Judge Paul Alexander analyzed
the effects of punishing parents under Toledo, Ohio’s contributing stat-
ute over a period from 1937 to 1946."" When parents prosecuted under
the statute received a suspended sentence, the conduct of those particu-
lar parents improved.0l0 Despite massive publicity of ninety-one cases
that resulted in actual punishment of the parents, however, the number
of parents arrested increased steadily over the ten-year period.010 Judge
Alexander found no evidence that punishing parents had any effect on
curbing juvenile delinquency.”’0 Although delinquency rates remained

Gl orn . ale s%pra notee 1-7 end accompanying tilt for a diecuaelon of the purpoae* behind the
ifornia alatut

214, Even in this areg, the atate cannot mUrfara freely In family life. Tha Comtitution doet
not permit the tUle to dlalupt famllle* in genora?l |m%y Pecause tome Parenta abuae or neglect
their children. Parham, 442 U The Parham COurt etated that the "notion that govern-
mental power ihould aupeneda rental authority L all caeea became some parenta ebuiee and
neglect children ie reQu nant to American tradltlon Id The etata muet ebowt at Intervention in
aparticular cue will further ita goal of protecting children. Ste Santosk;i U3, at 745, Parenta
do not lore their fundamental m%hle became they have not been model parenta. 1d. at 763, The
Court hu recogniied_that parenta who are threatened with etata intervention need even more
constltutlonal protectlon than model parenta do. Id.

b. andg S RuiWy, SUfra note 35, at 21-31; Luwig, Delinquent Parents and the Crimi-
nal Law 6 Vand L Rk Note Criminal Liability ol Parents tor Failure to Control
Thelr Chlldren 6Val. U L

6. Aleiander. tupra note 38, za
&f en Zn a|d Judge Aleunder reviewed 1027 contributing ranee, 500 of which involved paranto u
8 1dalX
219 Id. at 28-29.
Id.; ste alto Gladetone, supra nota 35, at 174-83 (analyzing the failure of New York#

adult délmquency ataiute).
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steady during the first three years uf the study, the rotes increased
sharply in 1943 and subsequently declined.*1’ Regardless of this empiri-
cal evidence, state officials continue to believe that these statutes can
reduce delinquency. This belief, however, faces brood opposition.
Contributing statutes do not reduce juvenile crime effectively be-
cause the statutes address only one aspect of the problem of juvenile
delinquency, lack of parental control.” 1 Although inadequate and irre-
sponsible parenting is a factor behind delinquent behavior, other fac-
tors, such as social class, educational level, urbanization, living
conditions, and social instability, are equally important.l” Dr. James
Austin, director of research at the National Council on Crime and De-
linquency, testified before a congressional subcommittee that experts
have linked juvenile delinquency to combinations of factors such as
drug abuse, school failure, inadequate family relationships, antisocial
values, child abuse, and association with delinquent peers.” 4 The most
important predictive factor of delinquent behavior is association with a
delinquent peer group.l” Because parentnl behavior may be one of
many influences in the life of a delinquent child, determining whether
the parental behavior at issue in a particular case actually caused the
delinquency would be almost impossible.1” Some Btates have avoided
thiB causation problem by also criminalizing parental behavior that

221 Alexander, su{)ra note 3, at 23 _ _
222, Ste tupra NOIE* 3-34 and accom nymg fext; tee aho Nazarjo, What Do W\ Know
About Delinguency*, 12 #deate on l.aw.Relatéd Educ S 8 1198) (mating that eipcrti cannot
agree on a angle Cause of delinquency) .
3. Set Note, tupra note 21ft, at 334; are otin Nazario, supra note 222, at 8
224, Youth and the Justice System: Can \We Intervene Earlier* Hearing Before the Haute
Select Comm, on Children, Youth and Families, 98th OoE_q 20 Set*. 89 (19B4| (statement of
James Austin, Director of Itesearch, National Coungil on Crime and Delinquency). Mr. Austin
reported several trends among juveniles: (1) rates of delinquency (or serious juvenile offenders
enerally decrease over lime; é) rates of emotional problems for youth generally decrease over
Ime; (3) rates of drug abuse Peneral ly increase over time; (4) serious delinguent* have high rates of
multiplé drug use, emotional problems, school problems, and family problems; (S) serious delin-
quent* are principally male and are associated strongly with delinguent. peer groups; ([6 associa-
tlé)n ¥v5t2h 9d3e|mquent peer groups Is the most important predictor of serious delinquent behavior.
Id. at 92-93.

25 1d.
226, See StouLhomat-Loeber & Loeber, The Use of Prediction Data in Understanding De-

linquency, 6 Behavioral Sci. & L. 333 (1988). 1he authors surve¥ed the research done in the area
of prediction qf juvenile delinguency. They concluded that many Tactors, mcludmgI early childhood
behavior, family situation, socioeconomic’ sfatus, and peer g_rou'os, may predict Tater”delinquent
behavior, but cautioned against excessive reliance on any particular factor. 1d. al sas. The author*
believe that the “processes that Jead to delinguency tie still poorly understood.” 1d. The authori
stated that "the fact that a particular factor %redlct* delinquency does not mean necessarily that
such a factor Is causal to delinquency.” 1d. Because many predictive factors are interrelated, a
particular factor msy predict dslinquar.cy “solely by virtué of Its association with another, more
causally related factor.” Id.\ see aho NO&, supra NOte 215, at 339-24 (dliscussing the, legal require-
ment* Tor criminal omissions and the causation problems associated with contfibuting”atatutea).
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tends to cause delinquency regardless of whether the child actually be-

comes delinquent. 111
Not only doea punishing parents not reduce delinquency, but appli-

cation of contributing statutes adversely affects the family unit.1" In
general, the fines under these statutes are too small to effect a change
in the behavior of the parents.” but often reduce the already minimal
resources available for parents to provide for the family.1® Prison
sentences can he even more detrimental for the entire family.” " Remov-
ing the parent from the home may eliminate the one stable factor in the
delinquent child's life and also may leavo other children without any
parental care.” 1 Many commentators believe that these parents need
society's help, not its punishment.1” Delinquent children are frequently
from lower economic levels.114 Parents of these children often are una-
ble to meet the mental, emotional, and social needs of their children
because of a lack of resources, not a lack of will.I” Punishing parents
only exacerbates the problems that cbubo delinquency. Criminal sanc-

221, See, g, Ann Rrev. Stat. Ann.i 13-3614 (1989); Ga. Cocs Amn. | 16-12-1 gl3988)

228, set Hahn, The Family As an Entity, 22 UC pave L rev. 886, 909-15 (1939).

220, Moat finsg tor violating contributing statute™ are approxmatelg s1000. See,_eg, NY
Peral Law] 80,05 (MCKinney 19s7): SD. CoOiran Lans ann. | 22-6-2 (SUpP. 1900). The maxi-
mum itatutory finer, however, very from_smo t0s10,000. See, eg, Cal Pinal Coce 6272 (Weet
Supp. 1990y (Imputing maximum 12so0 fing); NM stat. ann. | 31.18-16 (SUPP. 1990 (IMPOEINg
Maximum seooo fine); V. Stat. ann. UL 13, | 1301 (1974) (IMpoeing maximum s1oo fine); e
Stat ann. To39.60 (Weet 1982) (IMpoeing Maximum so,000 fire).

230. See Ludwig, tupra note 216, at 733, Ste gienerally Rimer. on Gijildrin and Farilies,
supra note 33, at 1-14 (outlining the economic problemt intodiy'e fimiliee). _

231, Inthe mgorlty of stefee, violation of the contributing €latute could resuit in one year in
jell. Set, eg.. Awe. Otat Ann 6-4-401(b)(|l, 6-27-206 (1987); LRiv. Stat } 706-663 (1988).
In the other etata*, prieon terms could tsng* from so (Jtyl {0 15 MONthS 10 10 YEArS. Set, eq .,

.Cen.Stat.Amn | 63-21 (Waet 1985) (imposing 1o year (arm%; lona Cods Ann | s03.1
tSupp. 1900) (Imposing zo day t*rm); NM Stat. Ann.131-15-16 (SUPP. 1990y (IMpoSIng 1s month
erm

232 see JA-ABA Standard®, supra note 191 Standard 9.1 commentary (arguing Ihal Im-
prisonment of a parent is (gainst the child's psychological Interest). _

233, Ste S. Rubin, supra note 36, at 24-25; Lucwig, supra nola 215, at 731-36; see aha Rip-
ston, No Parent Is Safe from Headline Justice, LA Time*, June 21, 1989 at 7, coL 6.

234, Ste Children and Families, supra not* 36, el 64.

235, See supra note 33 and accompanying text; tee also Rlpaton, supra note 233, ct 7. A
famous New York case illustrates thie proposition. See Humann v, Rivera, 272 AD. 32 T
N.Y,S2d 21 (1947). Amother wa* arrested for being "Indifferent and irresponsible” and for "fail-
Ing In her responsibility” as a parent after htr 14-y<tr-0)d eon shot three stranger* with a stolen
gun. The trial judge sentenced the mother to one year injail under New York's contributing stat
Ute. Public Interest 0grou;ra]* became Involved in the case on appeal and discovered that the mother
had been mistreatedby her own parente, abandoned by bar husband and forced to raise two chil-
dren alono, and wes afflicted by r_nontt%] and emotional problems. The appellate court reverted the
conviction hecause of the admission of hearsay evidence and ordered a new trial If the authorities
deemed necessary. For a discussion of this New York cast, 0*t S. Ruoin, supra note 36, at 24, and
Lude?, supra note 216, at 719-20. Because this mother did not encourage the delinquency of her
ton Infentionally, criminal sanctions would havt had no effect In this case.
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tions simply may be ineffective in this setting.”"

In addition, contributing statutes may be both overinclusive and
underinclusive. By punishing parents for failing to exercise reasonable
care for or control over their children, the state will punish some par-
ents merely because their child is delinquent, even though the parents
tried, but were unable, to control their children’s behavior. Alterna-
tively, some parents who do fail to control their children will escape
punishment simply because their children did not become delinquent.
Because these statutes do not contain a specific intent element, the only
difference between these two sets of parents is that one set has a delin-
quent child. Even though some states do not require an adjudication of
the child's delinquency before application of the contributing statute,"7
in practical terms the authorities rarely will discover inadequate paren-
tal control without some delinquent act by the child. Because of this
detection problem, application of contributing statutes actually occurs
too late to prevent delinquency.”

Finally, the use of contributing statutes against parents is an ex-
tremely intrusive method of uchieving the state’s goal. Contributing
statutes are inherently ambiguous and difficult to apply because of their
broad language. Judges and jurors must determine whether u parent
used reasonable control over a child. Even though reasonableness is a
common standard in criminal statutes, it is an inherently subjective in-
quiry."" Parents constantly will have to decide how a disinterested ob-
server would judge a particular behavior. This area is too sensitive and
subjective to allow outsiders to make these determinations. The Su-
preme Court has stated that no societal consensus on the correct way to
raise children exists and that the judiciary has no special expertise in
the matter."0 In addition, the American Bar Association has recom-
mended that because no best way to raise a child exists, states should
limit themselves to protecting children from specific harms."1

Contributing statutes may have served a purpose when they were

. 236.. See Ludwig, tupra note 216. ac 732-3% (ar?umg that criminal sanctions canngt deter
unintentional parentf? misbehavior effectively and could have adverse consequences even if paren-
tal behavior ii intentional); see alto Comment, BRI v. Leonard: The Hole 0/ the Courts in Preserv-
ing _Famila/ Integrity, 23 NSw En?. L Rrv 186 (1983) (arquing that the slate should protect the
family and encourage independent family decisions through the courts).

237. See supra note 227 and accompanying teal.

238. Ludwig, tUPra note 216, at 732.

239. See IJA‘ Standards, tupra note 191, at 49; S Kati. tupra note 36. al 6 (stating
that slate laws describing <ha legal responsibilities of parenta for their children am "espreuioni of
community especlations about parenthood” and their interpretations "reflect prevailing middle-

dasa more*").

240, Bellotti v. Baird. 443 US. 622, 638 9979&)(plurality opinion).
241 1JA-ABA STANOATS, tupra note 191, at 60.
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first enacted,"* but they are an anachronism in criminal law today. The
Model Penal Code ha9 substituted a more limited endangerment provi-
sion for its contributing statute largely because of the criticisms leveled
against contributing statutes."* States have other more narrowly tai-
lored statutes to penalize parents who intentionally harm their children
or truly neglect them."" By relying on application of contributing stat-
utes to reduce juvenile crime, state legislatures are avoiding the tough
issues surrounding the failure of the juvenile justice system.™

While the state may have a compelling interest in preventing juve-
nile delinquency, no evidence suggests that policing parental behavior
achieves that end. Contributing statutes unnecessarily infringe on par-
ents” fundamental right to raise their children free from undue sLale
interference. These statutes aro difficult to apply and have detrimental
effects on families. The statutes as applied to parents Bhould fail the
strict scrutiny test because the means do not closely fit the end.

V. Conclusion

When states use contributing statutes to force parents to control
their children, these statutes are vague and an impermissible infringe-
ment on the fundamental rights of parents. The statutes that require
parents to exercise reasonable or proper control over their children are
unconstitutionally vague because they lack even minimal guidelines to
limit the discretion of law enforcement officials.*" Although some par-
ents will fai'lto fulfill the responsibilities that accompany the right to
raise their children, the state can reach those parents through properly
limited statutes thot contain specific intent elements and concrete defi-
nitions of delinquency. A parent who knowingly, willfully, or intention-

_ 242, Contributing statutes miy have functioned at one time in ths same manner ae modern
child abuse and neglect statutes.
243, MONW. pinan COI'ni/zaoA comment, at a44-62 (1980. The drafters of the Model Penal
Code were concerned that the "Vangs of behavior punishable a* contributing to delinquency wes as
broad aa the whole penal cods and mors.” 1d. at «4s. The drafters advocafed precise purpose™ for
criminal laws. 1d at 4a0. According Ubthe drafters, theas broad contributing Statute* are "mean-
inglet* criminological concept(s]” and are simply a way for legislatures to avoid hard decisions In
this area. Id. af 4s0, Model Penal Code | 230.4 =1~ designed t0 slat* the ap%opr_lste limits of the
function that the criminal law should perform.” 1d. That section requires knowing action by the
parent and actual endangerment of ths child befors liability may attach. 1d. at seo-62.

- 1d. af 460,
jé., See F&fﬁeoton, tupra note 233, at 7. For a discuselon of some of ths problems of the

juvenile justice system, see Kaufman, Tht Child in Trouble; The Long and Difficult Hoad to Re-

forming "the Craiy-Quilt Juvenile Justice %%tem, 60 Wash ULO 743 ﬁ1982); Note, Un-
governability: The” Unjustifiable Jurisdiction, 83 Yalb LJ. 1383 (1970; Middleton, Punithmenl

or Parenting for Child Criminalit, Natl L.J., Apr, IB, 1988, at I, col. .
26, See tupra notes 117-29 snd accompanying test; tee alto Ripeton, supra nolo 233, at 7

(discussing the arbitrariness of California's Parental” Heeponiibllity Law).
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ally encourages a child to commit a violent criminal act should be
punished. The generalized contributing statutes, which arc not ad-
dressed specifically to parents, may be constitutional in some situations
depending on the facts of the case, hut these statutes also contain in-
herently subjective moral standards.’47 In addition, while inadequate
parental control has been linked to juvenile delinquency, this linkage is
too speculative to justify the extensive infringement on the fundamen-
tal rights of parents.*48 The state cannot interfere in the family setting
because of the mere possibility that interference will solve the juvenile
crime problem.

Violent juvenile crime is a problem in modern society.’48 Although
state governments have the right to remedy the problem, the state can-
not achieve that goal at the expense of the constitutional rights of par-
ents. State governments should avoid the lure of this easy response to
juvenile crime. The causes of juvenile delinquency remain unclear.8i8
Even if inadequate parenting is a factor, the strong arm of the criminal
law is not appropriate in the family context. The same reasons that jus-
tify deferring to parental decisions in the typical family situation apply
with equal strength when the American family is breoking down.88 In-
stead of penalizing parents for their failures, state officials should focus
on solving the multitude of problems that face parents in the 1990a
such as the lack of affordable housing, education, and health and child
care.88 Maybe if parents could provide belter opportunities for their

children, the children wculd be less inclined to coniE" violent acts.’8

247, See eupra note* 17032 and accr npanying lexL

248 See eupra aubport V(D). _

249, See eupra notes 16-26 and accon;panymg test.

200.  See eupra notes 31-33 and 222-27 and aCcompanying test.

21 See eupra notea 17791 and accompanying teit.

252, See Rxpore ON Childrxn ano FamILIIS, eupra note 33. at 1-50. . _
.. 253 See eupra note 33. Many states have implemented programs designed to helf gpotentlall
jsjvenlle delinguents. See Natali, Orange County Foous: tiuena Park, LA Times, June 19,1990, at

, ool 2 (Orange County ed.) (discussing Ig_rogram in which police attempt to reach potential gang

members and ‘offer farnily counseling);” Ricf, Preechool Care Linked to Drop in Delinguency,
Wash. Post, at All (Anal &d.) (discuts nl%expenmental Pr ram in Syracuse, New York): Sipclien,
Kids Out of Contral, LA Tifmes, May 13.1189, at 1 col. 4{home eq. (advocatmq"famll reser-
vation” projects); Thomas, Pulling Teene fl.'Ck from the Edge, Wash. Post, Sept. § atJl
(final ed.) (Jdescnblng Washington, D.C. Youtn st Risk Program).
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A BILL
FOR AN ACT ENTITLED
"An Act relating to reemployment of and benefits for retired teachers or employees,
including those who participated in retirement incentive programs, and to the
employment as teachers of members of the public employees' retirement system who

participated in a retirement incentive program; and providing for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.20.135(a) is amended to read:
(a) If the Department of Education and Early Development, a [A] school
district, or a regional educational attendance area [THAT] has or anticipates having a
shortage of teachers qualified to teach or work in a particular educational discipline
or specialty, the department, district, or attendance area may[, BY
RESOLUTION,] adopt a policy that permits the employment of retired teachers or
employees who are qualified to teach or work in the educational discipline or
specialty in accordance with this section. The policy must describe the circumstances

that constitute the shortage. If a shortage of teachers exists as described in the policy,
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the department, district or attendance area shall notify the administrator of the

teachers' retirement system (AS 14.25) that it is hiring retired teachers under this

section.

* Sec. 2. AS 14.25.043(b) is amended to read:

(b) The Department of Education and Early Development, a [A]
district* or a regional educational attendance area that has adopted a policy that
permits the employment of retired teachers in accordance with AS 14.20.135 shall
notify the administrator that it is hiring retired teachers under AS 14.20.135. A
teacher who retired under AS 14.25.110(a) and subsequently becomes an active
member under a policy adopted in accordance with AS 14.20.135 may, within 30 days
of the date of reemployment, elect to continue receiving benefit payments during the
period of reemployment by filing a waiver of coverage with the administrator on a
form provided by the adminisL,.or. An election under this subsection waives
coverage for the period of reemployment and is irrevocable during the period of
reemployment. Deductions from the member's salary may not be made under
AS 14.25.050 during the period of reemployment, and the member may not receive
credited service for the period of reemployment. A member who participated in a
retirement incentive program under ch. 26, SLA 1986; ch. 89, SLA 1989; ch. 65, SLA
1996; ch. 4, FSSLA 1996; or ch. 92, SLA 1997, who makes [IS NOT ELIGIBLE TO
MAKE] an election under this subsection does not lose the incentive credit provided
under the applicable retirement incentive plan and is not subject to any related

reemployment indebtedness.

* Sec. 3. AS 14.25.043 is amended by adding a new subsection to read:

school

(d) A member of the public employees' retirement system who participated in

a retirement incentive program under ch. 26, SLA 1986; ch. 89, SLA 1989; ch. 65,
SLA 1996; ch. 4, FSSLA 1996; or ch. 92, SLA 1997, who subsequently becomes a
teacher under a policy adopted in accordance with AS 14.20.135(a) may become an
active member under AS 14.25.040 without losing the incentive credit provided under

the applicable retirement incentive plan and is not subject to any related reemployment

indebtedness.

* Sec. 4. The uncodified law of the State of Alaska enacted in sec. 12, ch. 57, SLA 2001, is

CSHB 20(STA) 2-
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amended to read:
Sec. 12. AS 14.20.135. as amended bv sec. 1 of this 2003 Act;

AS 14.2504371.as amended bv sec. 2 of this 2003 Act; AS 14.25.043(d), added by
sec. 3 of this 2003 Act; AS 39.35.120(b)(2), 39.35.150(b), and 39.35.150(c) are
repealed July 1, 2005.

*Sec. 5. AS 14.20.135(c) is repealed.

* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).
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Revision Date/Time (Note if correction):

Title An Act relating to reemployment of
and benefits for retired teachers.....

Sponsor Rep Stevens
Requester House State Affairs

Expenditures/Revenues

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected]

HB20

Administration
BRU Centralized Admin Services

Component Retirement & Benefits

Component No.

(Thousands of Dollars)

Note. Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005
Personal Services 0.0 0.0
Travel 0.0 0.0
Contractual 0.0 0.0
Supplies 0.0 0.0
Equipment 0.0 0.0
Land & Structures 0.0 0.0
Grants & Claims 0.0 0.0
Miscellaneous 0.0 0.0

TOTAL OPERATING 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE
1002 Federal Receipts 0.0
1003 GF Match 0.0
1004 GF 0.0
1005 GF/Program Receipts 0.0
1037 GF/Mental Health 0.0
other (Specify Type-Do not abbreviate) 0.0
TOTAL 0.0
Estimate of any current year (FY2003) cost: 0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

FY 2006 FY 2007

0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0

(Thousands of Dollars)

0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0

64

FY 2008
0.0
0.0
0.0
0.0
0.0
0.0
0.J
0.0
0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill amends the Teachers' Retirement System (TRS) statutes to:
* expand the provision allowing school districts to hire retired teachers to include those teachers who
previously elected to retire under a Retirement Incentive Program (RIP);
* grant authority to the Department of Education and Early Development to hire retired teachers; and
* remove the RIP penalties for Public Employees' Retirement System (PERS) retirees who are hired

under the provisions of AS 14.20.135(a).

Prepared by: Guy Bell

Phone

ftii/kinn Rptirpmpnt A Rpnpfits

Datp/Timp 9/R/D3 7-09 AM

FY 2009
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0
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SESSION ADDRESS:
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(907)486-4925

(907)465-4925
Fax:(907)465-3517 Fax: (907) 486-5264

Toll Free: 1-800-821-4925

Representative Gary Stevens

SPONSOR STATEMENT-HB 20

HB 20, "An Act relating to reemployment of and benefits for retired teachers and
principals who participated in retirement incentive programs and to the employment as
teachers of members of the public employees' retirement system who participated in a
retirement incentive program; and providing for an effective date.”

Alaska, like the rest of the nation, is experiencing a severe shortage of qualified teachers
and principals. Research has shown that a qualified teacher in the classroom is the single
most important school-based factor in a student's success. It is incumbent upon the
Legislature to provide additional tools to Alaskan school districts to ameliorate the
current teacher shortage and thus continue to assist school districts in their efforts to

improve student learning.

HB 20 would allow schools experiencing a shortage of education professionals to
reemploy teachers and principals who had retired under a Retirement Incentive Program
(RIP). This bill would not require any school district to reemploy any particular retired

individual; it would only give them the option to do so.

School districts would be required to certify that they are experiencing a shortage in order
to reemploy a RIP-retired teacher or principal. Those reemployed under this provision
would not be required to pay back their retirement incentive and could elect to either
continue receiving their retirement benefits or to accrue new Teacher Retirement System
(TRS) credited service during the re-hire period. The Department of Education would
also be able tc hire RIP-retired teachers and principals for Alyeska Central School, Mt.
Edgecumbe, the Alaska State School for the Deafand Hard of Hearing, and the Alaska

Vocational Technical Center.

Statute allowing school districts to hire any retired personnel without penalty sunsets on
July 1, 2005; school districts would not be able to reemploy any additional retirees after

that date.

Hb-20 would provide one more tool to school districts suffering from the shortage of
education professionals, and I hope that you will give it your support.

Akhiok < Kartuk ¢ Kodiak * Larsen Bay * Old Harbor * OQuzinkie * PortLions
Representative_Gary_Slevens@legis.state.ak.us
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SESSION ADDRESS:
112 Mill Bay Road
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(907)465-4925 (907)486-4925
Fax: (907) 465-3517 Fax:(907)486-5264
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Representative Gary Stevens

Memorandum

Date: January 30, 2003

To: Representative Bruce Weyrauch
Chair, Special Committee on Education

Fr: Representative Gary Stevens

Re:  HB 20

I respectfully request a committee hearing be scheduled at your earliest possible
convenience for HB 20, “An Act relating to reemployment of and benefits for retired
teachers and principals, including those who participated in retirement incentive
programs, and to the employment as teachers of members of the public employees'
retirement system who participated in a retirement incentive program; and providing for

an effective date.”

I would like to add the Kodiak LIO to the list of communities available for tele-
conferencing.

Thank you for consideration of this request.

Best regards,

Akliiok * Karluk * Kodiak ¢ Larsen Bay ¢ Old Harbor * Quzinkie * PoriLions
Represenlative_Gary_Stevcns@legis,state.ak.us



From: "Karen Pennington™ <penningtonkaren@ hotmail.com>
To: Representative_Gary_Stevens@ legis.state.ak.us

Dear Representative Stevens:

| write to you from Moscow, Russia, where at times J feel exiled. Well, one
has to have a sense of humor about these things..

I am actually writing to ask how | can support your HB 20 which would allow
teachers who retired under the RIP program to teach again in Alaska. |
would like to come home.

1lived in Ketchikan for 35 years. In 19901retired from the Ketchikan
Gateway Borough School District with 20 years experience. At the time | had
2 small sons, ages 1 and 3--one who had severe asthma problems. | wanted to
stay home with them. As they grew, | went back to work in part time
positions doing consultant work for the district in early entry kindergarten

and preschool screening. For three years | worked as the

Activities/Athletic Director for the District on a personal contract and

also substituted at all levels.

In 1998, not by my choice, | found myselfdivorced and the sole provider for

my two sons. | also found that I could not support them in Alaska because |
could not go back to work in education which is my chosen profession. |

joined the Foreign Service. I now am Administrative Assistant/Office

Manager for Ambassador Alexander Vershbow, US Ambassador to Russia, and |
have lived in Moscow for four years. | must say that this is an

interesting and always excitingjob, and it has given my sons and me an
opportunity to see many parts of the world.

However, Alaska is my home. Like many of you, | was bom in another state
but moved there with my family when | was young. | feel disappointed that
my sons cannot be Alaskan. My oldest is now in 10th grade, and 1 would like
for him to spend his last 2 years in Ketchikan. There are opportunities for

me to work there now, but (1) I cannot by law and (2) I could not afford to
because of the repayment. Thus, | would like to do whatever | can to see HB

20 passed this year.

While I do not have the figures, 1 would imagine there are few retirees who
actually WANT to go back to work full time. ljust happen to be only 55

years old and feel that | have another 10 years that | would like to be

employed. Itis my understanding that there would be restrictions on being

able to acquire MORE years ofservice towards retirement so my working would
not actually financially impact the TRS.

I also feel that the break in service afforded by my retirement has been a
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FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title An Act relating to initiatives

Representative Wiliams
House State Affairs

Sponsor
Requester

Expenditures/Revenues

Fiscal Note Number:
Bill Version: HB31
() Publish Date:

Dept. Affected: 000G
‘BRU Elections

Component Elections

Component No. 21

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

ICAPITAL EXPENDITURES'

ICHANGE IN REVENUES ( ) f

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 00

Estimate of any currentyear (FY2003) cost:

FY 2005

FY 2006 ~ FY 2007  FY 2008
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

FY 2009

0.0

00

The division would be able to create a spreadsheet using information from VREMS and official election
returns to calculate the new district percentage requirements of the bill. This would require minimal staff

time. A reportwould be created showing district by district numbers and percentages.

report would not have an additional fiscal impact on the division.

Lauri Allred
Division of Elections

Prepared by:
Division
Approved by: Linda J. Perez, Director

Agency

(Rodssd 9020VB)

Office ofthe Governor. Administrative Services

Phone 465-5347

This in-house

Date/Time 2/28/03 9:54 AM

Date 2/28/2003

Page 1of _1_



Alaska State Legislature

During Session:
State Capitol

O)-Chall’ Juneau, AK 99801-1182
House Fnance Committee (907)465-3424
) . Fax (907) 465-3793
Subcormmittee Chair
: : In Ketchikan:
Eeronmmal Conservation 50 Front Street, Suite 203
Courts Ketchikan, AK 99901
(907) 247-4672

W\E\/\mla'nl( Wlians Fax (907) 225-8546

Sponsor Statement for HB 31/HJR 5
Initiative and Referendum Petitions

“An Act relating to initiative and referendum petitions; and
providing for an effective date”

House Bill 31 and House Joint Resolution 5 (“*HB 31/ HIR 5”) were introduced to
encourage broad, statewide support for the idea contained within an initiative before it
gets on the ballot. By including voters from all parts of Alaska in the process, the
legislation promotes awareness of initiatives to people throughout the state.

The legislation supports the letter and spirit of Article XI, Section 3, of the Alaska
Constitution, which requires initiative sponsors to obtain a minimum of one signature
from residents of at least two-thirds of the House Districts in the State of Alaska (27
districts). HB 31/HJR 5 proposes that initiative sponsors gather signatures from residents
of at least three-quarters of House Districts (30 districts). The legislation also proposes
that the total number of signatures in each of those districts amount to at least seven
percent of the number of people who voted in the most recent election in that district. It
does not change the constitution’s requirement that the total number of signatures
statewide in support of an initiative or petition amount to at least ten percent of the
number of people who voted in the most recent election. The legislation would put a
proposed constitutional amendment on the ballot, leaving it to the people of the state to

decide if these changes ar™ warranted.

Contact: Tim Barry, Aide to Representative Bill Williams, at (907) 465-2812

Coffman Cove . Hollis . Ketchikan . Meyers Chuck . Saxman . Thorne Bay
Representative_l)ill_Williiims@lef{is.stare.ak.us



