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Ford

4/2/03

CS FOR HOUSE BILL NO. 5( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY -THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES CRAWFORD, Gara, Grucnberg, Croft

A BILL 

FOR AN ACT ENTITLED

"An Act relating to using credit history or insurance scoring for insurance purposes;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.36 is amended by adding a new section to read:

Sec. 21.36.460. Restrictions on credit history or insurance scoring 

applicable to personal insurance, (a) An insurer may not use credit scoring in the 

underwriting process applicable to personal insurance unless the insurer or the 

insurer's agert obtains written permission from the applicant.

(b) A n insurer that takes adverse action involving personal insurance against a 

consumer uaied in whole or .in part on credit history or insurance score shall provide 

written notice to the applicant or named insured. The notice must state the significant 

factors of tie  credit history or insurance score that resulted in the adverse action. The 

insurer sha 1 also inform the consumer that the consumer is entitled to a free copy of 

the consur ler's report under 15 U.S.C. 1681 - 168lv (Fair Credit Reporting Act).

WORK DRAFT WORK DRAFT WORK DRAFT
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(c) Except as provided in (d)(3) of this section an insurer may not cancel or 

fail to renew persona! insurance based in whole or in part on a consumer's credit 

history or insurance score. An offer of placement with an affiliate insurer does not 

constitute cancellation or failure to renew under this section.

(d) An insurer may use credit history to deny personal insurance only in 

combination with other substantive underwriting factors. For the purposes of this 

subsection,

(1) refusal to offer personal insurance coverage to a consumer 

constitutes denial of personal insurance;

(2) an offer of placement with an affiliate insurer does not constitute 

denial of coverage; and

(3) an insurer may reject an application when coverage is not bound or 

cancel an insurance contract within the first 60 days after the effective date of the 

contract.

(e) An insurer may not deny personal insurance coverage based in whole or in

part on

(1) the absence of credit history or the inability to determine the 

consumer's credit history if the insurer has received accurate and complete information 

from the consumer;

(2) the number of credit inquiries;

(3) credit history or an insurance score based on medical bills;

(4) the consumer's use of a particular type of credit card, charge card, 

or debit card; or

(5) the consumer's total available line of credit.

(f) If disputed credit history is used to determine eligibility for personal 

insurance coverage and a consumer is placed with an affiliate that charges higher 

premiums or offers less favorable policy terms, the insurer shall reissue or rerate the 

policy retroactive to the effective date of the current policy term and the policy, as 

reissued or rerated, shall provide premiums and policy terms the consumer would have 

been eligible for if accurate credit history had been used to determine eligibility. This 

subsection only applies if the consumer resolves the dispute under the process in 15

CSIIB 5( ) -2-
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U.S.C. 1681 - 1681 v (Fair Credit Reporting Act) and notifies the insurer in writing 

that the dispute has been resolved.

(g) In this section,

(1) "adverse action" has the meaning given in 15 U.S.C. 1681a (Fair 

Credit Reporting Act) and includes

(A) cancellation, denial, or failure to renew personal insurance

coverage;

(B) charging a higher insurance premium for personal 

insurance than would have been offered if the credit history or insurance score 

had been more favorable, whether the charge is by

(i) application of a rating rule;

(ii) assignment to a rating tier that does not have the 

lowest available rates; or

(iii) placement with an affiliate company that does not 

offer the lowest rates available to the consumer within the affiliate 

group of insurance companies; or

(C) any reduction or adverse or unfavorable change in the 

terms of coverage or amount of personal insurance due to a consumer's credit 

history or insurance score; a reduction or adverse or unfavorable change in the 

terms of coverage occurs when

(i) coverage provided to the consumer is not as broad in 

scope as coverage requested by the consumer but available to other 

insureds of the insurer or any affiliate; or

(ii) the consumer is not eligible for benefits that are 

available through affiliate insurers;

(2) "affiliate" has the meaning given in AS 21.22.200;

(3) "cancel" or "cancellation" includes a reduction in coverage below 

the full replacement value of the item insured;

(4) "consumer" means an individual policyholder or applicant for

insurance;

(5) "consumer report" has the meaning given in 15 U.S.C. 1681a (Fair

WORK DRAFT WORK DRAFT 23-LS0021\H
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1 Credit Reporting Act);

2 (6) "credit history" means written, oral, or other communication of

3 information by a consumer reporting agency bearing on a consumer's

4 creditworthiness, credit standing, or credit capacity that is used or expected to be used,

5 or collected in whole or in part, for the purpose of serving as a factor in determining

6 personal insurance premiums or eligibility for coverage;

7 (7) "insurance score" means a number or rating that is derived from an

8 algorithm, computer application, model, or other process that is based in whole or in

9 part on credit history;

10 (8) "personal insurance" means

11 (A) private passenger automobile coverage;

12 (B) homeowner coverage, including mobile homeowner's,

13 manufactured homeowner's, condominium owner's, and renter's coverage;

14 (C) dwelling property coverage;

15 (D) earthquake coverage for a residence or personal property;

16 (E) personal liability and theft coverage;

17 (F) personal inland marine coverage;

18 (G) mechanical breakdown coverage for personal auto or home

19 appliances; and

20 (H) flood insurance;

21 (9) "tier" means a category within a single insurer into which insureds

22 with substantially like insuring, risk or exposure factors, and expense elements are

23 placed for purposes of determining rate or premium.

24 * Sec. 2. AS 21.39 is amended by adding a new section to read;

25 Sec. 21.39.035. Making of rates; personal insurance, (a) Credit history

26 may not be used to determine personal insurance rates, premiums, or eligibility for

27 coverage unless the insurance scoring models are filed with the director. Insurance

28 scoring models include all attributes and factors used in the calculation of an insurance

29 score.

30 (b) Information filed under (a) of this section

31 (1) is confidential, and the information is not subject to public

WORK DRAFT WORK DRAFT 23-LS0021\H
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inspection under AS 40.25.100 - 40.20.140;

(2) shall be considered a trade secret under AS 45.50.910; and

(3) may be made public by the director for the sole purpose of 

enforcement actions taken by the director.

(c) An insurer may not use the following types of credit history to calculate a 

personal insurance score or determine personal insurance premiums or rates:

(1) the absence of credit history or the inability to determine the 

consumer's credit history unless the insurer has filed actuarial data segmented by 

demographic factors in a manner prescribed by the director that demonstrates 

compliance with AS 21.39.030;

(2) the number o f credit inquiries;

(3) credit history or an insurance score based on medical bills;

(4) the consumer's use of a particular type o f credit card, charge card, 

or debit card; or

(5) the consumer's total available line of credit; however, an insurer 

may consider the total amount o f outstanding debt in relation to the total available line 

of credit.

(d) I f  a consumer is charged higher premiums due to disputed credit history, 

the insurer shall rerate the policy retroactive to the effective date o f the current policy 

term. As rerated, the consumer shall be charged the same premiums that would have 

been charged if  the accurate credit history was used to calculate an insurance score. 

This subsection applies only i f  the consumer resolves the dispute under the process set 

out in 15 U.S.C. 1681 - 1681v (Fair Credit Reporting Act) and notifies the insurer in 

writing that the dispute has been resolved.

(e) In this section,

(1) "consumer" means an individual policyholder or applicant for

insurance;

(2) "credit history" has the meaning given in AS 21.36.460;

(3) "insurance score" has the meaning given in AS 21.36.460;

(4) "personal insurance" has the meaning given in AS 21.36.460.

*  Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to

WORK DRAFT WORK DRAFT 23-LS0021\H
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read:

REPORT. The director of the division of insurance shall report to the legislature by 

January 1, 2005, on issues related to the use of credit history in personal insurance 

underwriting and rating and the implementation of this Act. The report must include

(1) a review of how this Act has been implemented and how it has affected 

consumers; and

(2) a revieM' and analysis of insurance scoring that includes

(A) which types of consumers, based on demographic factors, benefit 

from or are harmed by the use of credit history in personal insurance rating and 

underwriting;

(B) the extent to which the use of credit history affects rates charged to 

the consumer; and

(C) other issues as determined by the director.

* Sec. 4. This Act takes effect January 1, 2005.

CSIIB 5( ) -O-
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IN THE LEGISLATURE OF THE STATE OF ALASKA.

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

SponsorCs): REPRESENTATIVES CRAWFORD, Gara, Gruenberg, Croft

CS FOR HOUSE BILL NO. 5(STA)

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to using credit history or insurance scoring for insurance purposes; 

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.36 is amended by adding a new section to read:

Sec. 21.36.460. Restrictions on credit history or insurance scoring 

applicable to personal insurance, (a) An insurer may not use credit scoring in the 

underwriting process applicable to personal insurance unless the insurer or the 

insurer's agent obtains written permission from the applicant.

(b) An insurer that takes adverse action involving personal insurance against a 

consumer based in whole or in part on credit history or insurance score shall provide 

written notice to the applicant or named insured. The notice must state the significant 

factors of the credit history or insurance score that resulted in the adverse action. The 

insurer shall also inform the consumer that the consumer is entitled to a free copy of 

the consumer's report under 15 U.S.C. 16S1 - 1681v (Fair Credit Reporting Act).

-1-
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(c) Except as provided in (d)(3) of this section an insurer may not cancel or 

fail to renew personal insurance based in whole or in part on a consumer's credit 

history or insurance score. An offer of placement with an affiliate insurer does not 

constitute cancellation or failure to renew under this section.

(d) An insurer may use credit history to deny personal insurance only in 

combination with other substantive underwriting factors. For the purposes o f  this 

subsection,

(1) refusal to offer personal insurance coverage to a consumer 

constitutes denial of personal insurance;

(2) an offer of placement with an affiliate insurer does not constitute 

denial o f coverage; and

(3) an insurer may reject an application when coverage is not bound or 

cancel an insurance contract within the first 60 days after the effective date of the 

contract.

(e) An insurer may not deny personal insurance coverage based in whole or in

part on

(1) the absence o f credit history or the inability to determine the 

consumer's credit history if the insurer has received accurate and complete information 

from the consumer;

(2) the number of credit inquiries;

(3) credit history or an insurance score based on medical bills;

(4) the consumer's use of a particular type of credit card, charge card, 

or debit card; or

(5) the consumer's total available line of credit.

(f) If disputed credit history is used to determine eligibility for personal 

insurance coverage and a consumer is placed with an affiliate that charges higher 

premiums or offers less favorable policy terms, the insurer shall reissue or rerate the 

policy retroactive to the effective date of the current policy term and the policy, as 

reissued or rerated, shall provide premiums and policy terms the consumer would have 

been eligible for if accurate credit history had been used to determine eligibility. This 

subsection only applies if the consumer resolves the dispute under the process in 15

23-LS0021U
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U.S.C. 1681 - 1681 v (Fair Credit Reporting Act) and notifies the insurer in writing 

that the dispute has been resolved.

(g) In this section,

(1) "adverse action" has the meaning given in 15 U.S.C. 1681a (Fair 

Credit Reporting Act) and includes

(A) cancellation, denial, or failure to renew personal insurance

coverage;

(B) charging a higher insurance premium for personal 

insurance than would have been offered if the credit history or insurance score 

had been more favorable, whether the charge is by

(i) application o f a rating rule;

(ii) assignment to a rating tier that does not have the 

lowest available rates; or

(iii) placement with an affiliate company that does not 

offer the lowest rates available to the consumer within the affiliate 

group o f insurance companies; or

(C) any reduction or adverse or unfavorable change in the 

terms of coverage or amount of personal insurance due to a consumer's credit 

history or insurance score; a reduction or adverse or unfavorable change in the 

terms of coverage occurs when

(i) coverage provided to the consumer is not as broad in 

scope as coverage requested by the consumer but available to other 

insureds o f the insurer or any affiliate; or

(ii) the consumer is not eligible for benefits that are 

available through affiliate insurers;

(2) "affiliate" has the meaning given in AS 21.22.200;

(3) "cancel" or "cancellation" includes a reduction in coverage below 

the full replacement value of the item insured;

(4) "consumer" means an individual policyholder or applicant for

insurance;

(5) "consumer report" has the meaning given in 15 U.S.C. 1681a (Fair

-3- CSIffi 5(STA)
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Credit Reporting Act);

(6) "credit history" means written, oral, or other communication of 

information by a consumer reporting agency bearing on a consumer's 

creditworthiness, credit standing, or credit capacity that is used or expected to be used, 

or collected in whole or in part, for the puipose of serving as a factor in determining 

personal insurance premiums or eligibility for coverage;

(7) "insurance score" means a number or rating that is derived from an 

algorithm, computer application, model, or other process that is based in whole or in 

part on credit history;

(8) "personal insurance" means

(A) private passenger automobile coverage;

(B) homeowner coverage, including mobile homeowner's, 

manufactured homeowner's, condominium owner's, and renter's coverage;

(C) dwelling property coverage;

(D) earthquake coverage for a residence or personal property;

(E) personal liability and theft coverage;

(F) personal inland marine coverage;

(G) mechanical breakdown coverage for personal auto or home 

appliances; and

(H) flood insurance;

(9) "tier" means a category within a single insurer into which insureds 

with substantially like insuring, risk or exposure factors, and expense elements are 

placed for purposes of determining rate or premium.

* Sec. 2. AS 21.39 is amended by adding a new section to read:

Sec. 21.39.035. Making of rates; personal insurance, (a) Credit history 

may not be used to determine personal insurance rates, premiums, or eligibility for 

coverage unless the insurance scoring models are filed with the director. Insurance 

scoring models include all attributes and factors used in the calculation of an insurance 

score.

(b) Information filed under (a) of this section

(1) is confidential, and the information is not subject to public

23-LS0021U

CSHB 5(STA) -4-
New Text Underlined [DELETED TEXT BRACKETED]



23-LS0021M

iiispection under AS 40.25.100 - 40.20.140;

(2) shall be considered a trade secret under AS 45.50.910;

(3) may be made public by the director for the sole purpose of 

enforcement actions taken by the director; and

(4) may be disclosed by the insurer that files the information.

(c) An insurer may not use the following types o f credit history to calculate a 

personal insurance score or determine personal insurance premiums or rates:

(1) the absence o f credit history or the inability to determine the 

consumer's credit history unless the insurer has filed actuarial data segmented by 

demographic factors in a manner prescribed by the director that demonstrates 

compliance with AS 21.39.030;

(2) the number of credit inquiries;

(3) credit history or an insurance score based on medical bills;

(4) the consumer's use o f a particular type o f credit card, charge card, 

or debit card; or

(5) the consumer's total available line of credit; however, an insurer 

may consider the total amount of outstanding debt in relation to the total available line 

of credit.

(d) If a consumer is charged higher premiums due to disputed credit history, 

the insurer shall rerate the policy retroactive to the effective date o f the current policy 

term. As rerated, the consumer shall be charged the same premiums that would have 

been charged if the accurate credit history was used to calculate an insurance score. 

This subsection applies only if the consumer resol v>es the dispute under the process set 

out in 15 U.S.C. 1681 - 1681v (Fair Credit Reporting Act) and notifies the insurer in 

writing that the dispute has been resolved.

(e) In this section,

(1) "consumer" means an individual policyholder or applicant for

insurance;

(2) "credit history" has the meaning given in AS 21.36.460;

(3) "insurance score" has the meaning given in AS 21.36.460;

(4) "personal insurance" has the meaning given in AS 21.36.460.
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* Sec. 3. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

REPORT. The director o f the division of insurance shall report to the legislature by 

January 1, 2005, on issues related to the use o f  credit history in personal insurance 

underwriting and rating and the implementation o f this Act. The report must include

(1) a review o f how this Act has been implemented and how it has affected 

consumers; and

(2) a review and analysis of insurance scoring that includes

(A) which types of consumers, based on demographic factors, benefit 

from or are harmed by the use o f credit history in personal insurance rating and 

underwriting;

(B) the extent to which the use of credit history affects rates charged to 

the consumer; and

(C) other issues as determined by the director.

* Sec. 4. This Act takes effect January 1, 2005.
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Alaska State Capitol 
Juneau, Alaska 99801-1182 
1-907-465-3438 (phone) 
1-888-478-3438 (toll Tree) 
1-907-465-4565 (fax)

A l a s k a  S t a t e  L e g i s l a t u r e
House o f  Representatives

Interim Address 
7 16 West Fourth Avenue 

Anchorage, Alaska 99501-2133 
(phone) 1-907-269-0100 

(lax) 1-907-269-0105

Representative Harry Crawford 
District 21

SPONSOR STATEMENT: HOUSE B ILL 5

House Bill 5 prohibits the use o f credit scoring in setting insurance rates, or denying 
insurance to Alaskans.

State law currently prohibits discriminatory practices in insurance rate setting. While it is 
unclear whether credit scoring is truly a discriminatory practice, the unwillingness o f the 
industry to show a proven correlation between credit scores and claims filed seems to 
make a strong case.

House Bill 5 adds a component to Alaska’s insurance laws (AS 21.36.120) prohibiting 
the current unfair use of a discriminatory factor, credit scoring, in underwriting and 
insurance rate setting.

E -m c iil: R c p re s c n ta tiv e J Ia n y _ C .ra \\ 'jo n l@ le y is .s ta te .a k u s



FISCAL NOTE
STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision D ate/T im e (N ote if correction): 
Title Insurance Discrimination by

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected: 
'BRU

HB5

DCED

Credit Rating
Insurance (116)

Sponsor
Requester

Representative Crawford, et al
Component Insurance Operations

House State Affairs

Expenditures/Revenues
Component No. 

(Thousands o f Dollars)

354

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES"

i nICHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY2003) cost: 0.0
Mark th is box (X) if fund ing  fo r th is  b ill is included in the Governor's FY 2004 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This leg is la tion  proh ib its  insurers from  using cred it in form ation to rate insurance polic ies. To the extent 
that insurers curren tly  use credit in fo rm ation  in the ir ratings plans, they w ill need to subm it new filings to 
discontinue th is  practice. The d iv is ion an tic ipates costs fo r review ing any rate filings will be part o f on­
going operations.

Prepared by: Linda S. Hall, Director______________________________________  Phone 907.269.7900
Division Division of Insurance Date/Time 3/28/03 4:38 PM

Approved by: Edgar Blalchford, Commissioner___________________________  Date 3/28/2003_______
Agency Department of Community & Economic Development__________

(Revised D/2002 OMB) Page 1 Of _1_





H O U S E  C O M M I T T E E  R E P O ^

Daie of Committee Action: 3-/ ( S / 0 3 _________

The STATE AFFAIRS Committee considered: HB 14

HOUSE BILL NO. 14 PERMANENT FUND ALLOWABLE ABSENCES

"An Act relating to an absence from the state while providing care for a terminally ill grandparent for purposes 
of determining eligibility for a permanent fund dividend; and providing for an effective date."

Recommends it be replaced with [ ] HCS or [ ] CS for___________________________________ (_________)
For Senate Bills with new title: / J Technical Title [ / New Title: IICR________  [ ] Same Title [ ] New Title

[ ] attach amendments
[ ] add new referral t o ______________Committee
[ ] Letter o f Intent_______________ Committee

(7)
D ate R eferred  to  Com m ittee: J a n u a ry  21, 2003 FU R TH ER  REFERRA LS: Finance

L is t o f
Abbrcv
.fo r
Dept s.:
ADM
CED
COR
CRT
EED
DEC
DFG
GOV
1ISS
LAA
LAW
LWF
MVA
DNR
DPS
REV

PREVIO U S  FISCAL NOTES

DOT
UA

Printed Last NameSigning with recommendations

Chlir-

Z e ro

NR
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by C h ie f C le rk 's  O ffic e



FISCAL NOTE

2003 L E G IS L A T IV E  S E S S IO N  Bill Version: HB 14
() Publish Date: ______

STATE OF ALASKA Fiscal Note Number: _____

Revision Date/T im e (Note if correction):____________________ Dept. Affected;___________Revenue______
Title Permanent Fund Allowable Absences___________ BRU Revenue Operations
__________________________________________________________ Component Permanent Fund Dividend
Sponsor Representative Fate__________________________  __________________________
Requester House State Affairs Committee_________________ Component No. 981

E xp e n d itu re s /R e ve n u e s__________________________________ (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below._____________________
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE_____________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2003) cost: 0.0
Mark th is  box (X) if  fund ing fo r th is  b ill is included in the Governor's FY 2004 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if  necessary)
This legislation w ould amend AS 43.23.008(a)(7) to add "providing care for the individual's term inally i l l ... 
grandparent" to the list o f allow able absences from the state while retaining e lig ib ility  fo r the annual Alaska 
Perm anent Fund dividend. The statute currently lists care fo ra  term inally ill parent, spouse, sib ling, child 
o r stepchild as an a llowable absence.

The Perm anent Fund Dividend D ivision genera lly accepts 3 doctor's sta tem ent in determ ining if the relative 
is term inally ill and does not substitu te its judgm ent for that o f a health care professional.

The addition o f one more allow able absence to the dividend program w ill not im pact the  budget o f the 
division, nor is it expected to have a m easurable effect on the am ount o f the annual d ividend._____________

Prepared by: Larry Persily. Deputy Commissioner  Phone 465-5469
Division Department of Revenue______________________________________Date/Time 2/16/03 12:37 PM

Approved by: Larry Persily, Deputy Commissioner_________________________  Date 2/16/2003________
Agency Department of Revenue____________________________________

(Rovised 9/2002 OMB) Page 1 Of _ 1__



ALASKA STATE LEG ISLATURE

State Capitol, Room 128 
Juneau, AK 99801 
Phone: (907) 465-4976
Fax: (907) 465-3883
Toll Free: (866) 465-4976

House of Representatives
Representative Hugh (Bud) Fate

Co-Chair Resources 
Member:Military & Veterans Affairs Oil & Gas Transportation

Sponsor Statement 

House Bill 14

“An Act relating  to an absence from  the state  while providing care for a  term inally ill 
g ran d p aren t fo r purposes o f determ ining eligibility for a perm anent fund dividend; and 
providing fo r an  effective date.”

House Bill 14 is a one-word change that expands the legal definition o f family. Once passed into 
statute, The Permanent Fund Division of the Department o f Revenue will consider grandparents as 
much a part of the family as parents, spouses, sibling, children, and stepchildren.

By adding the word “grandparent” to the language, the family will be able to provide care for them in 
their final days without being penalized by the state. Grandparents have provided the wisdom and 
the knowledge o f the family for years. They have passed that along to their children and represent 
the last living relatives who truly know a family’s heritage. We as siblings owe much to our 
grandparents, but by the nature of their age they are the most common members o f any family to be 
facing a terminal illness.

The addition o f this one word to existing language will show Alaskans that we do believe the family 
is more than one or two generations. The family is the still the strongest single unit that makes this 
state great and w e as legislators need to acknowledge that by passing House Bill 14.



ALASKA STATE LEGISLATURE

State Capitol, Room 128 
Juneau, AK 99801 
Phone: (907) 465-4976
Fax: (907) 465-3883
Toll Free: (866) 465-4976

House of Representatives
Representative Hugh (Bud) Fate

Co-Chair Resources 
Member:Military & Veterans Affairs Oil & Gas Transportation

Memorandum
To: Representative Bruce Weyhraueh, Chair House State Affairs Committee
Fm: Jim Pound, Chief o f StaffyA
Ce:
Date: February 10, 2003
Re: r HB 14 “Permanent Fund Allowable Absences” ____

Please accept this memo and attached documents as a request for the House State Affairs Committee 
to schedule for hearing House Bill 14, “permanent fund allowable absences.” This legislation will 
allow family members to attend to the needs o f their most senior family members without losing 
their PFD. Thank you for your consideration in this matter.

Attached: Sponsor Statement, HB 14,





H O U S E  C O M M I T T E E  R E P O * * '* 1

Date of Committee Action: b  , 7.00 3>

The STATE AFFAIRS Committee considered: HB 18

HOUSE BILL NO. 18 PARENTAL LIABILITY FOR CHILD S DAMAGE

"An Act relating to the liability of parents and legal guardians of minors who destroy property."

Recommends it be replaced with [ ] HCS or [ ] CS for. U A il  < >
For Senate B ilk with new title: [ ] Technical Title [ ] New Title: HCR  [/c] Same Title [ ] New Title

[ ] attach amendments
[ ] add new referral t o ____________ Committee
[ ] Letter o f In ten t______________ Committee

(7)
D ate R eferred  to Com m ittee: J a n u a ry  21 ,2003 F U R T H E R  REFERR A LS: Jud ic ia ry

List o f
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FISCAL NOTE
STA TE O F ALASKA
7.003 L EG ISLA TIV E SESSION

Revision Date/Time (Note if correction): 
Title Parental Liability___________

Dept. Affected:
'BRU
'Component Trial Courts

Fiscal Note Number:

Bill Version:
() Publish Date:

CSHB 18 (STA)

Alaska Court System

Sponsor
Requester

Representative Meyer
House State Affairs

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

768

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services 

Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 

Grants & Claims 
Miscellaneous

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF
1005 GF/Program Receipts 

1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0E stim a te  o f any c u rre n t year (FY2003) co s t:
M ark th is  box (X) i f  fu n d in g  fo r  th is  b ill is  in c luded  in the  G o ve rno r's  FY 2004 budge t p ro p o sa l:

POSITIONS
Full-time
Part-time

Temporary

ANALYSIS : (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of CSHB 18 (STA).

Prepared by: 

Division

Approved by: 

Agency

(Revised 9/2002 OMB)

Doug Wooliver, Administrative Attorne; 

Alaska Court System_______

Stephanie Cole, Admiryatfative 

Alaska Court System

Phone 463-4750
te/Time 3/7/03 10:40 AM

Date 3/7/03

Page 1 o f 1__



R e p r e s e n t a t iv e  K e v in  M e y e r
H O U S E  D I S T R I C T  3 0

M E M O R A N D U M

DATE: February 13, 2003

TO: Representative Bruce Weyhrauch 
Chairman, H ouse State Affairs Committee

FROM: Representative Kevin Meyer

RE: House Bill 18 Parental Liability for Child’s Damage

At your earliest convenience, please schedule HB 18 Parental Liability for Child’s Damage 
fo r a hearing in die House State Affairs Committee.

HB 18 removes die limit on recovery o f  property damaged by a minor. HB 18 will allow for 
a person, municipal corporation, association, village, school district, o r religious or charitable 
organization to recover die full costs o f damages to property from parents or guardians o f  a 
minor who knowingly destroys property.

Thank you for your time and consideration.

E m ail: R cprcscntative_K evin_M cycr@ lcgis.state.uk.us •  Toll F ree : (86G) 465-4945
Sess io n : S ta te  C apitol, Ju n e a u , A laska 99801-1182 •  Phone: (907) -165-4945 Fax: (907) 465-3476

In te r im : 716 W. 4 th  Ave., A nchorage, A lasliu 99501-2133 •  Phone: (907) 269-0199 Fax: (907) 269-0197

mailto:Rcprcscntative_Kevin_Mcycr@lcgis.state.uk.us


- R e p r e s e n t a t iv e  K e v in  M e y e r
H O U S E  D IS T R IC T  3 0

Sponsor Statement 

House Bill 18 

“An Act relating to the liability of parents and legal guardians of minors who destroy 
property.”

House Bill 18 removes the limit on recovery o f  property damaged by a minor. HB 18 will 
allow for a person, municipal corporation, association, village, school district, or religious or 
charitable organization to recover the full cost o f  damages to property from  parents or 
guardians o f  a minor who knowingly destroys property. Currently, under AS 34.50.020(a), 
the recovery limit is 510,000,

Traditionally, Alaska has held that parents are accountable fo r their children’s behavior, and 
that parents should pay restitution for damages caused by their children. In 1995, the limit 
for recovery was raised from 52,000 to 510,000. Often, cumulative damage to a facility 
exceeds the 510,000 limit, thus leaving taxpayers or organizations to bear the cost o f  repairs 
and clean up.

The large discrepancy between the SI 0,000 limit and die actual cost o f  damages incurred to 
property became apparent this past summer in Anchorage. The Anchorage School District 
reported that minors did nearly $750,000 in damage over die summer to facilities and 
schools. Money diat should go towards technolog)' enhancement, textbooks, and personnel, 
is instead, drained by the cost o f  repairing facilities.

Five other states, Hawaii, Idaho, Montana, New Jersey, and Oklahoma, have no limit on the 
cost recover)’' from parents or guardians o f  a minor who knowingly destroys property. By 
removing the limit, children are deterred from making decisions to vandalize and destroy 
property. This will also impose an additional duty on parents and legal guardians to exercise 
reasonable care, supervision, protection and control over their child.

Las t U pda ted : F eb ru a ry  1 3 , 2 0 0 3

E m ail: R epresentntive_K cvin_M cycr@ Icgis.state.ak.us • T o ll F ree : (866) 465-4945
Session : S ta te  Capitol, Ju n eau , A laska 99801-1182 •  Phone: (907) 465-4945 Fax: (907) 465-3476

In te rim : 716 W. 4 th  Ave., A nchorage, A laska 99501-2133 •  Phone: (907) 269-0199 Fax: (907) 269-0197

mailto:Representntive_Kcvin_Mcycr@Icgis.state.ak.us


Sec. 34.50.020. Liability for destruction of property by minors

(a) A person, municipal corporation, association, village, school district, or religious or 
charitable organization, incorporated or unincorporated, may recover damages in a civil 
action in an amount not to exceed §10,000 and court costs from either parent, both parents, 
or the legal guardian o f  an unemancipated minor under the age o f 18 years who, as a result 
o f  a knowing or intentional act, destroys real or personal property belonging to die person, 
municipal corporation, association, village, school district, o r religious or charitable 
organization. However, fo r purposes o f  this subsection, recover)' in damages shall be 
apportioned by the court between die parents or between the parents and legal guardian, or 
both, without regard to legal custody but widi due consideration for die actual care and 
custody o f  the minor provided by the parents or legal guardian.

(b) A state agency or its agents, including a person working in or responsible for die 
operation o f  a foster, receiving, or detention home, or children's institution, is not liable for 
the acts o f  unemancipated minors in its charge or custody. A state agency or an agent o f  a 
state agency, including a nonprofit corporation diat designates shelters fo r runaways under 
AS 47.10.392 - 47.10.399 and employees o f or volunteers with that corporation, is not liable 
for die acts o f  a minor sheltered in a shelter fo r runaways, as defined in AS 47.10.399.

(c) A parent or, i f  any, a legal guardian o f an unemancipated minor under die age o f 18 
years who is a runaway or missing minor is not liable under (a) o f diis section for die acts o f 
the minor that are committed by die minor after a parent or, i f  any, a legal guardian o f the 
minor has made a report to a law enforcement agency, as audiorizcd by AS 47.10.141 (a), 
diat die minor has run away or is missing. In this subsection, "runaway or missing minor" 
means a minor who a parent or legal guardian o f die minor reasonably believes is absent 
from the minor's residence for the purpose o f  evading a parent or the legal guardian o f  die 
minor, or who is odierwise missing from die minor's usual place o f  abode without the 
consent o f  a parent or die legal guardian o f die minor.

H ouse State Affairs C om m ittee 
February 20, 2003 

HB 18



THE
FOLLOWING

DOCUMENT(S)
ARE

POOR
ORIGINAL

COPIES



Advanced Search | Search Help
   „w   . j  search results.

Anchorage Dally News (AK)
June 25, 2002 
section: Nation

Page: A1

Y c n d a ls  c o s t  s c h o o ls  $ 5 0 0 , 0 0 0

.‘ .r.r.ESTS: Tw o boys, ages 13 and 14, cha rged  in m a in te n a n ce  fa c il ity  ra m p a g e .

Katie Pesznecker 
Anchorage Dally News

Two teenage boys were arrested late Sunday in connection with a weekend vandalism spree a t the 
Anchorage School District's maintenance facility that racked up more than $500,000 in damages, 
Anchorage police said. During the two-day rampage, the boys, ages 13 and 14, allegedly climbed behind 
the wheel of a John Deere tractor to  ram buildings and storage sheds, police said. They destroyed roofs 
and boilers, ripped away chunks of walls and smashed windows.

The teens are charged with first-degree criminal mischief and resisting arrest. Police did not identify the 
suspects, who were taken to McLaughlin Youth Center, because they are charged In juven ile  court.

" It 's  ju s t so frustra ting," Superintendent Carol Comeau said. "There is nothing tha t makes me more angry 
in th is job  than reckless, malicious vandalism. It's  a real sad commentary on these young people. I f  I had 
It m y way, I'd  put the ir names on the fron t page of the paper."

Police In the past several days have responded to minor break-ins or vandalism reported a t Rabbit Creek, 
Scenic Park, Homestead and Huffman elementaries, Central Middle School and East and West high schools. 
Damage ranged from shattered windows and busted copy machines to lewd graffiti.

The maintenance facility, a t 1201 Labar St. In South Anchorage, was by far the worst hit. The complex 
contains offices, storage space for the district's maintenance, facilities and operations departments. 
Equipment on site includes vehicles and machinery the district uses fo r snow removal and construction and 
renovation projects.

Anchorage police said the boys in itia lly broke into the facility a little  a fte r 10 p.m. Friday. They wrenched 
doors o ff and smashed windows of a dump truck, three street sweepers, two road graders and a tractor.

The boys were apparently driving around the fenced property on lawnmowers when a d is tric t employee 
approached them. The teenagers fled. The employee reported the incident to police, but no suspects were 
found.

Police said the boys showed up again late Sunday. They apparently fired up a John Deere trac to r by using 
a lever.

The teenagers used the tractor to plow Into a double-wide tra iler used fo r storing heavy equipm ent. The 
impact caused part o f the roof to collapse and obliterated the ramp to the tra ile r’s main door.

12/19/2002 3:38 PM



The boys also bulldozed storage sheds in the northwest corner o f the property, chewing chunks out of 
building walls. When it was over, the tractor's front wheels were bent a t 45-degree angles.

" I'm  surprised they d idn 't get h u rt,"  said Stan Syta, d is tric t operations director.

Houses border the property 's north side. Comeau is baffled that no one called police.

"They had to have heard breaking glass," she said. "That tractor ramming buildings -  I can 't believe no 
one heard what was going on."

Another employee happened upon the boys and called police shortly after 10 p.m. When officers arrived, 
the teens bolted. Police caught the 14-year-old hiding In a nearby wooded area. The 13-year-old was later 
arrested a t his home.

The boys adm itted to Friday's vandalism a t the site, police said.

The district budgets about $250,000 a year for vandalism. Much o f the damage occurs a t em pty schools 
during summ er breaks. Property damaged Friday and Sunday will no t be covered by the district's Insurance 
policy, which in this case covers amounts exceeding $1 million.

Comeau said the d is tric t w ill do everything in Its power to see tha t the boys are held responsible fo r the 
damages, Including a possible civil suit. State statute says tha t In a civil case, a school d istrict can sue for 
up to $10,000 and court costs from  one or both of a m inor's parents o r legal guardians.

In the in terim , Comeau is encouraging people who live near schools to watch ou t fo r strange activity. The 
d istrict has recruited 15 volunteers this summer to live in m otor homes and trailers at more than a dozen 
schools.

Syta said last sum m er the d is tric t invited a man to live in his tra ile r a t Rabbit Creek Elementary. His 
presence basically erased vandalism there, Syta said.

But the fam ily living there now d idn 't prevent Sunday night's window breaking. They were eating dinner 
while the vandalism took place on the back side of the school, Syta said.

Reporter Katie Pesznecker can be reached at kpesznecker@adn.com or S07 257-4589.

ILLUSTRATION SHOWS RECENT SCHOOL VANDALISM

Police have responded to the following Anchorage schools to Investigate vandalism or possible break-ins,

*  Dimond High School - On Dec. 31, vandalism at the new school resulted in spilled paint, smashed piping 
and sheetrock and windows. Damage totaled $177,000. Two boys were arrested.

*  Chugiak Elementary - On May 4 and 5, three boys reportedly broke windows, destroyed stereos, 
televisions and classroom globes and vandalized a car In the parking lot. Damage totalled about $25,000. 
Three boys were arrested.

* Rabbit Creek Elementary - On ??? someone pryed boards off windows on the back side o f the school and 
broke glass. No arrests.

*  D istrict maintenance facility - On June 21, two boys entered and damaged seven vehicles, smashed 
windows and drove a.ound on lawn mowers. Police arrived after the boys fled. No arrests.

*  West High School - A passerby on June 22 called police to report fowl g ra fitti on the auditorium 's exterior 
wall. No arrests.

*  Scenic Park Elementary - Security guards on June 23 found several doors propped open w ith rocks.
There was no sign o f vandalism or arrests.

*  Homestead Elementary - Police responding to the school's alarm on June 23 found kids playing behind 
the school. There was no sign of vandalism or arrests.

*  Huffman Elementary - Police responded to an alarm early June 23 and found a broken window and two 
people running through the building. The people got away. No arrests.

*  William Tyson Elementary - On June 23, an intrusion alarm sounded. No arrests.

*  D istrict maintenance facility - Late June 23, an employee found two boys ramming vehicles and buildings 
w ith a tractor. The boys fled and were soon arrested. They admitted to  Friday's vandalism also. Police 
estimate total damage a t $500,00.

*  East High School - At 5:50 a.m. on June 24, police caught and arrested one person who had broken In 
and sprayed a fire extinguisher around the school.

mailto:kpesznecker@adn.com
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*  Central Middle School - At 6 a.m. on June 24, police arrested a student who had broken in through a 
window. Police found damage to an in terior window, a clock and a copy machine. No damage estimate.

Source: Anchorage School D istrict

Copyright (c) 2002, Anchorage Daily News
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Anchorage Dally News (AK) 
September 24, 2002 
section: Metro

Page: B1

S c h o o ls  w a n t  d am a g e  lim its  e ra s e d
VANDALISM: D is tric t can sue fo r $10,000 under cu rren t law.

Katie Pesznecker 
Anchorage Dally News

r * . .  cc

Anchorage School D istrict officials want to erase lim its tha t dictate the am ount o f money they can sue fo r 
when students vandalize school property. Current state law says the d istrict can sue an 18-year-old culprit 
o r a minor's parents fo r up to $10,000. Sometimes that doesn't cover actual damages, Superintendent 
Carol Comeau said.

Members o f the School Board's legislative subcommittee plan to lobby state lawmakers to do away w ith the 
cap. They want the freedom to sue fo r actual costs.

On Monday, the board voted unanimously to ask the Alaska Association of School Boards to make this 
move one o f its 2002 resolutions. They want the backing o f that group when tim e comes to persuade 
politicians.

Students smash windows and computers and trash Anchorage schools often enough tha t the district 
budget Includes about $250,000 a year to clean up.

But financial retribution is hampered by the $10,000 lim it. There used to be a $2,000 ceiling on lawsuits 
but the Legislature increased it in 1995.

"We need to be able to recover the full cost o f vandalism," Comeau said. "The current law lim its  recovery, 
and we think It's wrong because It penalizes the taxpayer."

School Board member Rita Holthouse said the subcommittee will push to change the law, whether or not 
the state schod board association signs on.

The $10,000 lim it wasn't as noticeable with the more frequent lower-cost incidents, said Howard Trlckey, 
one of the district'.! attorneys. But when kids do more than $100,000 In damage, $10,000 hardly helps.
And the district's iusurance policy applies only to damage amounts o f more than $1 million.

The most recent big-tickec vandalism came last summer when two teenagers destroyed buildings and 
equipm ent at the school maintenance facility in South Anchorage. D istrict officials and the public were 
outraged.

" I t  looked like a tornado had been there," said Ed Conyers, then the d istrict's maintenance director. 

Vandalism at schools results mostly In small losses that quickly add up --  broken windows, gouges in

Advanced Search | Search Help
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desks, busted locks.

The maintenance facility  vandalism spree packed a financial wallop originally estimated by police at 
$500,000. Later d is tric t officials said the sum was closer to $100,000. I t  was one of the more costly 
attacks in recent years but not an Isolated Incident.

The new Dlmond High School, currently under construction, sustained $177,000 in damage last year when 
teenagers trashed the Inside, which was ju s t taking shape. Students broke into the then new Mirror Lake 
Middle School in Eagle River about five years ago and chewed through property w ith a forklift.

The roughly 120 employees in the maintenance departm ent spend up to 15 percent of their tim e cleaning 
up th is vandalism, Conyers said.

The district has tried to  reduce the problem. Crews board up windows a t more than a dozen school:-, dur.ng 
summer. Last sum m er, the d is tric t recruited volunteers who lived In m otor homes a t various schools to 
keep an eye out fo r troublemakers. Comeau has asked people who live near schools to watch fo r suspicious 
activ ity.

Their legal success is m ixed, Comeau said. She or o ther employees attend hearings, give the judge impact 
statements on damage, and work closely w ith police.

"W e routinely ge t reim bursem ent ju s t from kids breaking w indows," Conyers said. "That may only be 
$250, but we still ge t It."

Reporter Katie Pesznecker can be reached a t kpesznecker@adn.com or 907 257-4589.
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scnool vandals should . . . Pay the price

T.* ANCHORAGE School D istrict is on the right track in seeking approval from state lawmakers to sue fo r 
ar+i.gi costs when vandals damage the schools and property It manages fo r taxpayers.

As it stands now, the district can demand only up to $10,000 from the parents o f minors o r from 
18-year-olds Involved In school vandalism.

That amount -- Increased from $2,000 only a few years ago — sometimes does not begin to cover the 
actual damages, Superintendent Carol Comeau said. She points to last year's $100,000 in damages a t the 
district's school maintenance facility as an example.

The School Board has voted to ask the Alaska Association o f School Boards to lobby politicians fo r the 
increase, and Comeau said she believes the effort will find favor.

"The legislators we've had contact with . . . they've been very supportive," she said. " I  th ink th is is 
something tha t will resonate with legislators."

Each year, the school d istrict budgets $250,000 to $300,000 to clean up vandalism, and " th a t’s ju s t fo r 
maintenance and repair costs," Comeau said. "That doesn't include labor o r down tim e ." That also does 
not reflect repairs to Items such as photocopy machines or computers, she said.

Comeau credits additional police patrols and a policy o f allowing campers to stay on school grounds w ith 
helping to keep vandalism in check this summer. And keeping it in check can save taxpayers hundieds of 
thousands of dollars.

The d is tric t is self-insured to $1 million, Comeau said, and then its insurance kicks in. In construction 
areas, such as Dimond High School -- where vandals did about $170,000 in damage last year -  the 
contractor's insurance is in force and its lawyers can go after the full amount.

There is no valid reason to bar the district from seeking the amount o f actual damages from vandals or 
their parents. In fact, such a policy could act as a deterrent and encourage parents to know where the ir 
children are and what they are doing.

"That's what it comes down to In my m ind," Comeau said, "good parenting."

We agree. While 99.9 percent of the kids in Anchorage's schools are good citizens, there is no reason to 
allow the other .1 percent to have a free ride when they damage the district's property. They and the ir 
parents rightly should pay the full amount.

12/19/2002 3:41 PM
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The d istrict should have the righ t to collect -- in full -- on the taxpayers' behalf.

Copyright (c) 2002, Anchorage Daily News
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Lim its o f  Pa r en ta l  Lia bility  fo r  P r o p e r t y  Da m a g e  b y  M ino rs

P r e p a r e d  f o r  R e pr e se n t a t iv e  K evin  Me y e r

B y  R o g e r  W ith ington

You asked for information regarding the scope of parental liability if a minor child willfully destroys 
property. Specifically, you asked for information on the parental liability laws for five western 
states and wished to know whether any of these state laws contain graduated limits to liability.

As you know, Alaska Statute 34.50.020(a) allows for a person, municipal corporation, association, 
village, school district, or religious or charitable organization to recover up to $10,000 in damages 
in a civil action from either parent, both parents, or the legal guardian of an unemancipated minor 
who intentionally destroys property belonging to the person, municipal corporation, association, 
village, school district, or religious or charitable organization.1 We were unable to obtain a fifty- 
state summary of similar parental liability statues that included the monetary limits to the parents 
of a delinquent minor. However, we believe the most current information to be a 1999 report 
compiled by the National Center for Juvenile Justice (NCJJ) that states that at the end of the 
1998 legislative session, 34 states had statutes that made the parent of a minor liable for 
restitution to the victim of a delinquent act. We include NCJJ’s report as Attachment A

In addition, in 1995 this agency completed a report that addressed questions similar to yours as 
well as the constitutionality of parental liability laws. In Legislative Research Report 95.068, we 
found that 34 states (not exactly the same 34 states identified in the NCJJ report) had statutes 
that established parental liability for damages caused by minor chKdren. The dollar amount of the 
parental liability ranged from $1,000 to $25,000, with some states not capping the liability amount. 
We include Legislative Research Report 95.068 as Attachment B.

In an effort to provide you with more current information, we reviewed the current laws of five 
western states and British Columbia and found that California, Hawaii, Nevada, Oregon, 
Washington, and British Columbia all had statutes similar to AS 34.50.020(a). Table 1 provides a 
summary of the statutes from each of these jurisdictions. Attachment C provides the complete 
statute from each state.

' A minor is defined as a person under the age of 18 years.

907-465-3991  

907-465-3906 (fax)

Alaska Legislature 
Legislative Research Services

www. legis.state.ak. us/research/home, htm

State Capitol 

Juneau, A K  99801



As you will se6, the laws in Nevada, Oregon, and British Columbia limit liability at the same or 
lesser amount than does the law in Alaska. The laws in California, Hawaii, and Washington make 
a distinction in liability for the type of damage caused by the minor; one law in California caps 
liability at $25,000, while laws in Hawaii and Washington provide for actual damages.

Table 1: Limits of Parental Liability for Property Damage by Minors
State /Province Statutory Citation Maximum Financial Liability Comments

Cal Civ Code §1714.1 $25,000
California Cal Ed Code §48904 $10,000

Specifically addresses damage to 
school property.

Hawaii
HRS §46-1.5 $1,000 or actual cost to 

repair/replace damage.
Pertains to damage to county 
property.

HRS §577-3.5 Actual cost to repair/replace damage 
or community work service.

Pertains to damage caused by 
graffiti.

Nevada Nev. Rev. Stat Ann. § 41.470 $10,000
Oreqon ORS§ 30.765 $7,500

Rev. Code Wash. §4.24.190 $5,000
Washington Rev. Code Wash. § 28A.635.060 Actual cost to repair/replace 

damage to school.
Specifically addresses damage to 
school property.

British Columbia S.B.C. 2001, c. 45, s. 6 $10,000 CND W
Notes: (a) $10,000 CND equals $ 6,413.26 USD as of 9/6/2002 per XE.COM, an online currency conversion site. The URL for XE.COM is 

htipJ/mw.xe.com/ucc/.

Sources: LEXIS Law Publishing.

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

Legislative Research R epo rt03.009_________________
Limits of Parental Liability for Property Damage b y  Minors

September 12, 2002 —  Page 2



Linda A. Szymanski, “Parental Responsibility for the Delinquent Acts of Their 
Children,” NCJJ Snapshot, Volume 4, Number 7, July 1999

A t t a c h m e n t  A
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P a r e n t a l  R e s p o n s i b i l i t y  f o r  t h e  D e l i n q u e n t  A c t s  o f  T h e i r  C h i l d r e n

Li xta A, Szymanski, Esq., Director of LegaJ Research, NCJJ

States tftat have a Parental Accountability Statement in their 
Juvenile CocJe Purpose Clause

" [_ ] No Pa/enui Responsibility Statement in Purpose C lause' "(41)
H Parental Responsibility Statement in Purpose Clausa (10)

Over the Iasi fifteen years, 
juvenile courts have gained 
increasing power and authority 
over the parents of children 
who commit delinquent acts. 
While all states have had 
statutes making it illegal for 
parents to contribute to the 
delinquency of their children, a 
handfttl of states now make 
parents criminally liable for 
failing to supervise their minor 
who commits delinquent acts. 
There is a wide variety of 
parental responsibility laws in 
juvenile codes throughout the 
states.

For example, as of the end 
if the 1998 legislative session,
10 states, Alabama, Alaska, 
Florida, Idaho, Maryland, 
Nevada. North Carolina,
Oregon. Texas, and Virginia, 
have added a parental

accountability statement in 
their juvenile code purpose 
clause.

Arkansas, California, 
Colorado, the District of 
Columbia, Florida, Idaho, 
Indiana, Kansas, North 
Carolina, Ohio, Oregon, Texas, 
Wisconsin, and Wyoming 
allow the juvenile court to 
order parents to attend a court- 
approved parental 
responsibility training 
program/parent education 
program.

Alasxa, Mississippi, New 
Hampshire, New Mexico, and 
Wisconsin have statutes in 
their juvenile code that allow 
for public disclosure of the 
parent's name if his or her child 
commits specified serious 
offenses.

Eleven states, Kansas, 
Louisiana, Michigan,
Montana, New Hampshire, 
North Carolina, Ohio, 
Pennsylvania, Tfcxas. Virginia, 
and Wyoming, require parents 
to aid in the enforcement of 
court orders concerning their 
delinquent’s rehabilitation 
program. Failure to aid in the 
enforcement of court orders 
can result in contempt 
sanctions being filed against 
the parent.

As of the end of the 1998 
legislative session, two-thirds 
of the states have statutes that 
make the parent of a 
delinquent liable for restitution 
to the victim of the delinquent 
act: Alabama, Alaska, Arizona, 
Arkansas, California, Colorado, 
Connecticut, Delaware, Florida, 
Georgia, Hawaii, Idaho, Illinois, 
Kentucky. Maryland,
Michigan, Mississippi, 
Missouri, Montana. Nevada, 
New Hampshire, New Jersey. 
New Mexico, North Dakota, 
Ohio, Oklahoma, Pennsylvania, 
Rhode Island, South Carolina, 
Tennessee, Texas, West 
Virginia, Wisconsin, and 
Vfyoming.

Thirty-nine jurisdictions 
currently have statutes that 
permit or require parents of 
delinquents to participate in 
family treatment/counseling/ 
probation with their children: 
Alabama, Alaska, Arizona, 
Arkansas, California, Colorado, 
District of Columbia, Florida, 
Georgia, Hawaii, Idaho,
Indiana, Iowa, Kansas,
Kentucky, Maine, Maryland,

Michigan, Minnesota, 
Mississippi, Missouri, 
Montana, Nevada, New 
Hampshire, New Jersey, New 
Mexico, North Carolina, North 
Dakota, Oklahoma, 
Pennsylvania, Rhode Island, 
Tennessee, Texas, Utah, 
Virginia, Washington, West 
Virginia, Wisconsin, and 
Wyoming.

In all states, the parents of 
a delinquent can be held liable 
for the costs of confinement 
and/or services provided to 
their children, such as: the 
child’s support while in an 
institution, the costs of 
probation supervision, costs of 
transporting and/or treatment 
for delinquent minors, court 
costs and legal fees, and 
payment for alcohol and other 
drug abuse services.

It remains to be seen 
whether or not these parental 
accountability laws actually 
lead to a decrease in juvenile 
crime.
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Patricia Young, "Parental Liability Laws for Damages Caused by Minor Children," 
Legislative Research Request 95.068, February 16,1995

A t t a c h m e n t  B
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Alaska State Legislature
130 Ssw*rd Street, Suite 218 

Juoeiu, A lu la  99801-2196

Phone; (907) <*65-3991 
Fax: (907) 463-3351

Februaiy 16,1995

MEM ORANDUM

TO:

FROM: Patricia Yo
Legislative Analyst

RE: Parental Liability for Damages Caused by M inor Children
Research Request 95.068

You wished to know the history behind AS 34.50.020, the law that caps at $2,000 parents' liability 
for damages caused by their minor children. You also wished to  know if  and to what extent other 
states hold parents financially accountable for damages caused by their children.

In 1957, Alaska passed a statute providing that parents could be held responsible for damages 
maliciously and willfully caused by their minor children. Liability was capped ..it $500. The cap 
was raised in 1967 from $500 to the current level o f $2,000.

A t least 34 states have laws addressing parental liability for damages caused by m inor 
children. Many states, like Alaska, have traditionally held that parents are accountable for their 
children’s behavior and that parents should pay restitution for damages caused by their children. 
The attached table shows caps for each state identified. As you will see, of the 34 states, eleven 
cap liability at $2,000 or less and ten cap liability at $5,000 more. Five states do not specify a 
limit to  parental liability. California's cap is the highest at $25,000. These laws have been held 
constitutional in at least the following six states: California, Georgia, Maryland, North Carolina, 
Texas, and Wyoming.

I have attached copies o f "Constitutional Limitations on State Power to Hold Parents Criminally 
Liable for the Delinquent Acts o f Their Children," 44 VaruLLaw Rev. 441 (1991) and "Parental 
Liability Law Upheld in California," Youth Law News, September-October 1993. I hope the 
information is helpful. Please let me know if you have questions or need more information.

Attachm ents



Parental Responsibility lor Delinquent Acts of Children

State C ap  ($ ) N otes
Alabama 1 ,000
Illinois 1 ,000
Minnesota 1 ,000
North Carolina 1 ,000
Pennsylania 1 ,00 0
South Dakota 1 ,500
A laska 2.0CO
A rkansas 2 ,0 0 0
Missouri 2 ,0 0 0
Utah 2 ,0 0 0
Wyoming 2 ,0 0 0 .
Florida 2 ,5 0 0 court m ay absolve parents o f liability if it finds they have made good faith e ffo rts
Michigan 2 ,5 0 0
New York 2 ,5 0 0
W isconsin 2 ,5 0 0
Indiana 3 ,0 0 0
Ohio 3 ,0 0 0
Colorado 3 ,5 0 0 court my absolve parents o f liability if it finds they have made good faith efforts
New Mexico 4 ,0 0 0
Connecticut 5 ,00 0
Georgia 5 ,0 0 0
Maryland 5 ,0 0 0 parents may be heard and present evidence on their own beharf
Massachusetts 5 ,0 0 0
Washington 5 ,0 0 0
Arizona 10 ,000
Kentucky 10 ,0 00
New Hampshire 10 ,0 00
Texas 15 ,0 00
California 2 5 ,0 0 0 cap to be ad justed every 2  yea rs to reflect changes in cost o f living
Hawaii no cap
Idaho no cap victims may bo "made whole"
Montana no cap court may order parents to pay restitution
New Jersey no cap cap at $ 1 ,0 0 0  fo r damage to a public transportation utility
Oklahoma no cap court may order parents to pay restitution

Source: NCJJ analysis o f state juvenile codes in the Automated Juvenile Law Archive, current a s  o f the end o f the 1993
legislative session ; NCSL annual state summaries o f Children, Youth and Family Issues; and Legislative Research 
Unit Research Response , ’ Laws on Parental Responsibility for Child’s  Acts," File 10 -419 , September 9 ,1 9 9 2 .

P repared by the Legislative Research Agency, February 1 99 5  (9 5 .0 6 8 )
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I. I ntroduction

In late 1988 as part of a comprehensive effort to combat violent 
ilreetgang activity,1 the California legislature passed an amendment to 
lection 272 of California’s Penol Code,* commonly known as the Pa/en-

I. Abramovaky, Parent '• Liability tor Child'i Crime, 202 N.YJLJ. 3 (1069). The California 
Irjiiltlure found that violent street fanjs, whosa activities presented a "clear and present danger 
la public order," had created a itate of criaia. Cal. Pinal Codi f 186.21 (Wait Supp. I960), 

t  Cal Pinal Cone |  272 (West Supp. 1990). In addition, the legislature passed tha Califor-
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tal Responsibility Law.3 Section 272 originally stated only that every 
person who commits any act or fails to perform any duty that causes or 
tends to cause a minor to do a prohibited act is guilty of contributing to 
the delinquency of a minor, a misdemeanor under the California Penal 
Code, and subject to a maximum fine of twenty-five hundred dollars, 
one year in jail, or both.4 When the California legislature amended sec­
tion 272, it imposed an additional affirmative duty on parents and legal 
guardians "to exercise reasonable care, supervision, protection, and con­
trol over their minor childfren].” " In essence, California's legislative 
package makes parents liable for failing to prevent their minor children from engaging in criminal activity.*

Although the State has not prosecuted anyone under the new laws,3 
the American Civil Liberties Union of Southern California (ACLU) has 
filed a taxpayers' lawsuit challenging the constitutionality of the Paren­
tal Responsibility Law.1 The complaint alleges that the amendment is 
vague, overbroad, and an infringement on family privacy. The ACLU 
has requested that the court enjoin enforcement of the Parental Re­
sponsibility Law and declare it unconstitutional,*

California’s Parental Responsibility Law reflects a recent trend 
among the states to make parents more responsible for the activities of

nia Street Terrorism Enforcement and Prevention Act (Street Terrorism Act). Id. {{ 186.20- 
186.27. The Street Terrorism Act criminalixet participation in ■ itreet gang with knowledge of the gang’s patterns of criminal activity. Id. |  166.22.

3. Law Challenged Holding Parents Criminally Liable. L.A. Daily J., July 21, 1989, at 1, col. t (hereinafter Law Challenged|.
4. Cat. Penai Code § 272 (West 1988), prior to the 1988 amendment, read: "Every person

who commit* any act nr omit* the performance of any duty, which act or omiteion cauiei or tend*
to cauie or encourage any (minor). . .  to come within the provirione of Section 300, 601, or 602 of
the Welfare and Institution.-! Code" is guilty of a mitdemeanar. Sections 300, 601, and 602 dsfine
the type* uf minors who are subject to the juvenile court’* jurisdiction. Section 300 govern* minors
who have been or are in danger uf being physically, emotionally, or sexually abused or neglected or
e x p lo ite d  b y  so m eo n e  in  th e  m in o r 's  h o m e . C a l  Welt. & Inst. C o d *  |  300  (West S u p p , 1990).
Section 601 covers habitually disobedient or truant minori, id. { 601, and |  602 concerns minora
who have violated any stote or federal law or any city or county ordinance other than curfew ordinances. Id. } 602.

5. Cal Pinal Cud* 5 272 (West Supp. 1990). A person is considered a minor in California until the age of 18. Id.
6. See Kantrowitx, Springen, Annin & Gordon, Now, Parents on Trial, N*waw*xa, Oct 2,

1989, at 54 [hereinafter Parents on Trial); Abramovaky, supra note 1, at 3; Law Challenged, supra note 3, at 1, col. 4,
7. In April 1989 (lie Los Angeles city attorney filed charge* under ths Parental Responsibility 

Law against Gloria Williams after her son, a gang member, was arrested for rape. Parents on Thai, 
supra note 6, si 65. Williams was charged with failing to provide reasonable core for her son. Law 
Challenged, supra note 3, at I, col. 4. Prosecutors dismissed the charge* when they learned that William* had taken a parenting class. Id.

8. Law Challenged, supra note 3, at 1, col. 4.
9. Id.
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their minor children.10 Some states have imposed certain duties on par­
ents with the ultimate goal of discouraging various formB of undesirable 
behavior by their children.11 Moreover, Kentucky1* and New York13 
have legislation that greatly resembles California’s Parental Responsi­
bility Law. This trend has enormous potential for growth because many 
states could use existing criminal statutes to regulate parental conduct 
in the same manner as California's new legislation.14

10. Abramovaky, supra not* 1, at 3; see also Bhapiro, When Parents Pay /or Their Kids' 
Sins, US Niwa & World Report, July 24. 1989, at 26.City councils also have countered increases in juvenile crimes with ordinance* to punish par­
ent* who do not keep their children out of trouble. See Gibson, Make Parents Pay for Actions of 
Kids, USA Today, Dec. 19, 1989, at I0A (final ed.) (discussing the success of a new city ordinance 
in Dermott, Arfc«rr_: that seeks to curb juvenils delinquency by protecutlng parent* of delinquent 
children). For example, the Norwalk, California City Council voted to impose $2600 fines on par­
ents of delinquent children. Hirrie, Norwalk Votes to Fine Parents cf Lawbreakers, L.A. Times, 
Feb. 11, 1990, at I, col. 2 (home ed.). The Norwtlk ordinance atso enables tbs city to fils civil suit*
sgelnst parent* whose children are gang members. Id.California State Senator Ed Devls has advocated federal and atate lax subsidise to encourage 
mothers to etay home and raise children. Davfs, A Parental Preeenet Prevents Delinquency, L.A. 
Times, Feb. 25, 1090, at 4, col. 1 (home ed.). According to Senator Davie, Bother* should remain at 
home to teach children cultural valuee during the children's formative yean. Id.

11. A Florida law requires parents to stors securely any loaded gune or face ■ $600 fine end 
60 deyi in priion. Fla. Stat. Ann | |  790.173-790.174 (Weet 1976 A Supp. 1990). In Wisconsin 
parents who fail to support ths offspring of their unmarried minor children may foes a $10,000 fine 
or a maximum Jail term of two years. WlO. Stat. Ann. |  49.90 (West 1967 6  Supp. 1990). Wisconsin 
legislators enacted the law to combat teenage pregnancy and abortion by making parents feel more 
responsible for the sexual behavior of their minor children. See Parents on Trial, supra not* 6, at
64. Hawaii has a eimiltr law. See Shapiro, supra note 10, at 28. Ths Arkansas legislature hoi 
patted e law that fines petenlt if their children mite school. Id.

12. "A parent,. . .  is guilty of endangering the welfare of a minor when he fella or refueee to 
exercise reasonable diligence in the control of euch child to prevent him from becoming a ne­
glected, dependent or delinquent child." Kv. R«v. Stat. Ann. |  630.060(1) (Mlehle/Bobba-MemTI 
1685). A neglected child la one whoee perent* have harmed or threatened to harm tha child's phys­
ical or emotional welfare, Id. I 600.020(1) (Michi*/Bobbc-M*rriU 1990). A child ie dependent if the 
child'* parent* unintentionilly cared for ths child Improperly. Id. |  600.020(16). "Delinquency" Ie
not defined in the Kentucky Code.13. "A person is guilty of endangering the welfere of a child when:. , . |b]e!ng a.paront,. . . 
he faili or refuses to exercise reasonable diligence In the control of tuch child to prsvent him from 
becoming an 'abused child,' a 'neglected child,' a 'juvenile delinquent' or a 'person in netd of eu- 
perviaion,' . . N.Y. Penal Law f 260.10(2) (McKinney 1969). An abused child Is on* whose 
parent physically or sexually abused the child or allowed another to abuss the child. A neglected 
child i* one whose physical, emotional, or mental condition hat bean Impaired or it in danger of 
being Impaired because the parent has not provided a mlnlmim degree of core. N.Y. J u d  Law |  
1012(e), (0 (McKinney 1983 & Supp. 1990). A juvenile delinquent Is a child who has commitled a 
crime. Id. |  301.2(1) (McKinney 1083). A child la in need of euperviaion If the child la habitually 
truant, incorrigible, ungovernable, habitually disobedient, or h*a a conviction for the unlawful and
knowing poasestion of marijuana. Id. |  712.14. See, e.g., Aril Rev. Stat Ann. | |  13-3612, 13:3613 (1989); Oa Codi Ann. |  16-11-2
(1990); id. i 16-12-1 (1988); Nev. Rtv Stat. Ann. | |  201.090,201.110 (Mkhit 1986); Rl. C*K Laws
i 11-9-4 (1981); S D. Coninxo Lawa Ann. | |  26-8-6, 26-9-1 (1984 A Supp. 1990).

In addition, the police in Grand Repidi, Michigan have reactivated a 20-year-old city ordi- ■ 11 ---- *- ' ' "  - ■*-li— r— ,L-l- ,hiM»n't mtahehavior. Set Porents Are
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T h is  N o te  addresses th e  legal p ro b lem s p resen ted  w hen s ta te s  a t ­
tem p t to  regu la te  p a re n ta l condu ct th ro u g h  s ta tu te s  th a t  penalize  con­
trib u tin g  to  th e  de linquency  o f m in o rs .1* P a r t  II o f  th is  N o te  discusses 
th e  c u rre n t  p o p u la rity  of enforcing c o n trib u tin g  s ta tu te s  to  d e te r  ju v e ­
nile  c rim e  ind irec tly . P a r t  II I  reviews th e  void fo r vagueness do ctrin e  
an d  analy zes th e  n early  un an im o us view o f  th e  s ta te  co u rts  th a t  con­
tr ib u tin g  s ta tu te s  a re  n o t void for vagueness. P a r t  IV exam in es th e  a r­
g u m en t th a t  these s ta tu te s  violate p a re n ts ' co n s titu tio n a l r ig h t to 
p rivacy  in ch ild  rea rin g  decisions. P a r t  V concludes th a t  som e c o n trib ­
u tin g  s ta tu te s  a re  void  for vagueness an d  m o st c o n trib u tin g  s ta tu te s  im ­
perm issib ly  in te rfe re  w ith  th e  fu n d am en ta l r ig h t o f p a re n ts  to  m ake 
child  rea rin g  decisions.

II. B ackground for S tatutory T rendA. Prevailing Views on the Solution to Juvenile Crime
B etw een 1978 a n d  1887 overall a rre s ts  o f juven iles  for v io len t crim e 

d ecreased .18 In  th e  sam e  period , how ever, ju v en ile  a rre s ts  inc reased  20 
p e rcen t fo r forcible ra p e  an d  8.3 p e rcen t for aggravated  a s sa u lt.17 O ther 
a ssau lt a rre s ts  also ro se ,18 a n d  th e  n u m b er o f juven iles  a rre s te d  for 
w eapons possession in c reased  16.9 p e rc en t.1*

F rom  1987 to 1988 a rre s ts  o f juven iles fo r v io len t crim es increased 
7.7 p e rc en t.70 A rrests  for m u rd e r and  no nneg ligen t m an slau g h te r, which 
had  decreased  from  1978 to  1987,71 grew  17.8 p e rc en t be tw een  1987 and 
1988." T h e  prev io us decline  in a rre s ts  for d ru g  abuse  v io la tions”  re ­
versed sh a rp ly  from  1987 to  1988." M oreover, a rre s ts  for aggravated  
and  o th e r  a ssau lts  an d  for w eapons possession co n tin u ed  to  increase .7*

Chcrgcd After Crime by Kids. Chicago Tribune, Feb. 6. 1990. at 3 jhereinsfter Parents Charged!. 
Although the city had nut prosecuted anyone under the ordinance for lifteen years, seven people 
have been charged in the lail four months. Id, Under the ordinance, parenu who fail to citrciie 
reajonablo control" over their children may face 30 day* in jail and a  1500 fine. Id. The Assistant 

City Attorney hai elated that parent* will be chnrged only if their children have committed three 
or more eerioua offense*. Id.

15. Thi* Note doe a not addreaa the application of contributing olalutes to defendants who 
are not parent* of the minor.

16. B u reau  or J u stice  S t a t ist ic s . U S  D k p 't  or J u stic e . S ou rcebo ok  or C rim in al  Justice 
S t a tistics  <89 (1989) (h e re in a f te r  S uu rcrbookJ.

17. Id.
18. Id.
19. Id.
20. Federal Bureau o r  Investigation, U.S. Dep't o r  Justice. U n ifo rm  Cwme H s i-o r ts  r o t  

the U.S. 176 (19B9) (hereinafter Uniform Crime Retorts],
21. S o u rc e b o o k , supra n o te  18. at <89.
22. U n ifo rm  Crime R e t o r t s ,  supra n o te  20. a t  176.
23. Sourcebook, supra n o te  16, a t  <89.
2<. U n ifo r m  C r im e  Re t o r t s , supra n o te  20. a t  176.
25. Id.
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T hese  u n se ttlin g  p a tte rn s  o f  ju v en ile  violence prom pted  th e  S e lec t 
Com m ittee on C h ild ren , Y ou th , an d  F am ilies o f  th e  H ouse o f R ep rs- 
sentatives to  h o ld  a  hearing  in  M ay 1989 to  consider causes o f th e  v io­
lence an d  possib le  so lu tio ns to  th e  p rob lem .”  E xperts on juven ile  
delinquency tes tified  th a t  w hile th e  p ro p o rtio n  o f juveniles com m itting  
violent crim es is n o t increasing ,”  those  ju v en ile s  curren tly  involved a re  
much m ore v io len t th a n  d e liq u en ts  w ere a few years ago.”  T h e  easy 
availability o f d ru g s  a n d  w eapons h as aggrava ted  th e  s itua tion .”  In  a d ­
dition, a  new  p h en o m en o n  h as su rfaced  in  th a t  inner city  m en in th e ir  
twenties a re  n o t grow ing o u t  o f  ad o le scen t violence, b u t instead  a re  co n ­
tinuing to  co m m it m ore v io len t crimeB.”  M any  o f th e  C om m ittee’s w it­
nesses p o in ted  to  fam ily  b reakdo w n as  a  m ajor con trib u to r to  juven ile  
delinquency.71 O th e r w itnesses focused  on fac to rs such as th e  ...fluence 
of peer g roups on  ju v en ile  o ffenders”  a n d  po verty .”  T h e  m ost com m on

28. Down These Mean Streets: Violence by and Against America's Children: Hearing 
Before the House Select Comm, on Children, Youth, and Fomilies, lOlit Cong., lat Seas. < (1989) 
(hereinafter Down These Mean Streets).

27. See Uniform Crime Retorts, eupra note 20, at 172.
28. Down These Mean Slreete, supra not* 26. at 107 (italamsnt of Dr. Delbert 8. Elliott, 

Protestor of Sociology, University of Coloisdo st Boulder); see aha supra note* 18-26 and accom­
panying text.

29. Down These Mean Streele, supra note 28, at 107,
30. Dr. Elliott explained that violence in young people uiually peaks around the age of 15 or 

16 end ends by the age or 19. Today, almost 20% of delinquent teenager* an continuing their 
violent behavior Into adulthood. In addition, these delinquent adults art committing violent acta 
mote frequently. Dr. Elliott euggeeted that thla phenomenon ie caused In part by Increased poverty 
snd unemployment in urban areae. Id. at 107-08.

31. Representative Thoraa* J. Billey, Jr. stated that “{v|iol«nee on the etreeta cannot be sep­
arated from whit la happening in the home." Id. at 11. Another wltneea worried about the “deteri­
oration of tht family abructurs." Id. at «  (statement of J. Reggie B. Walton, Associate Judge, 
Superior Court of the District of Columbia); see also id. at 116-16 (statement of Karl Zinameliler, 
Adjunct Reeearch Aeeoclate, American Enterprise IruUtuU for Public Policy Research).

The Department of Juiltcs statliUc* confirm that family breakdown it a factor in juvenile 
delinquency. Almoet one-hilf of the juveniles in long-term Institutions were raieed by elngla 
mother*. Family breakdown cannot be the entire explanation, however, because almost 30% of 
Incarcerated juveniles grew up with both parents el home. SouKCiaooK, supra note 16, at 601.

32. Dr. Elliott testified that while Inadequate parenting doe* make juvenile* more likely to 
b* violin!, the more immediate cauae of juvenile violence in association with violent peer groups. 
During adolescence the influence of peer groups far outweighs the influence of pinnts. Down 
Vitse Mean Streets, eupra not* 26, at 109. Peer groups become the dominant factor perpetuating 
violent behavior because these groups teacb member* “technique* of moral dtaengagemant which 
provide* justification and rationalliatione for engaging in crime." Id. Because violence 1* an ''ex­
pression of group hoetllity," Dr. EUiott believe* that any attempt to solve the juvtnlle delinquency 
problem thil ignore* peer groups i* de*lined to fail. Id.

33. Pirent* need more social service* before they can reclaim parental authority. "Parents 
, . .  can exert power when they are seen as effective protectors; but when their resource* . . . 
prohibit them from providing more than (the barset necessities], then they an eeen ea week adult 
■ulhority figures. They dare not eay no because they fear their childna will. . leave them. Id, 
at 53 (itatement or Deborah Meier, Principal of Central Park Eut Secondi/v School in East Har- 
km, New York, New York). See generally Bran or House 8*itc<- Comm, on Children. Youth.
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recom m endation  m ade  to  th e  C o m m ittee  was th a t  p a re n ts  sho u ld  be 
held  accoun tab le  for th e  violent ac tiv itie s  o f th e ir  ch ild ren .1*

H olding p a re n ts  responsib le  fo r ju v en ile  d e lin q u en cy  is n o t a new 
concep t. C olorado enac ted  the  lirs l law hold ing p a re n ts  c rim inally  liable 
for th e ir  ch ild ren ’s d e lin q u en t a c ts  in  1903.16 T h e  reasoning  beh ind  the 
co n cep t is fairly sim ple. T h e  fam ily  is th e  p rim ary  influence in th e  lives 
o f ch ild ren  and , therefore , is th e  in s titu tio n  b est s itu a te d  to  prepare  
ch ild ren  to  becom e produc tive  m em bers o f soc iety .’* C onsequen tly , the 
s ta te  should  requ ire  p a re n ts  n o t only to  provide for th e  basic needs of 
ch ild ren , b u t also  to  teach  them  fu n d am en ta l societa l values, including 
re sp ec t fo r au th o rity .37 A dvocates o f th is  so lu tio n  suggest th a t  lack of 
ad eq u a te  p a ren ta l con tro l and  gu id ance  causes juven ile  delinquency. 
A dvocates also believe th a t  th ro u g h  th e  im position  o f fines o r prison 
term s fo r d e lin q u en t p a ren tin g  th e  s ta te  can force p a re n ts  to  control 
th e ir  ch ildren  an d , the re fo re , decrease  th e  incidence o f juvenile 
de linquency .31

B. The Hidden Potential in Present Criminal Laws for Expansion of the Trend
M any sta tes  a re  em bracing  th is  proposed  so lu tion  to  th e  growing 

problem  of juven ile  c rim e.39 F or exam ple, C alifornia p rosecu to rs lob-

a n d  F a m ilie s , lO O ni C o n g  . 2o Stss. R e t o r t  on C h i l d r e n  a n d  F am ilie s-  K ey  T r e n d s  in  tiis 1990* 
3 (Comm. Print 1989) [hereinafter R e t o r t  o n  C h i l d r e n  a n d  F a m ilh liJ  (outlining the economic 
problem* fnciig the modern family)

34. See. e.g.. Down These Mean Streets. eupra note 26, at 166 (response by Judge Walton to 
subsequent questions posed by Congreiiman Lamar Smith): id. at 119 (itatement of Kail Zin- 
•meioler, Adjunct Ketcerch Associate, American Enterprise Institute for Public Policy Reseaich). 
Ziiumeiiter recommended positive family building law*, new penalties for persons who harm chil­
dren, and new laws holding parents accountable for the actions of their children. "|TJhe firat step 
in reducing juvenile delinquency has to be to make negligent parents, who are just kind of not 
exerting themselves in a proper way, eierl some control over their charges." Id.

35. For a discussion of the Colorado law, ace (iladstonc, The Legal Responsibility ot Parents 
for Juvenile Delinquency in New Yorh State: A Developmental History, 21 Brooklyn L. Rev 172, 
173-74 (1955). “This theory of [parental! criminal responsibility and causation [of juvenile crime) 
climb* upwards in popularity every now and then. When it has its effect we have increased punish­
ment . . .  of parents of delinquent children." S Rubin, Crime and Juvenile Delinquency 21 (3d rev. ed. 1970).

36. See Children and Families in Poverty: Beyond the Statistics: Hearing Before the House 
Select Comm, on Children. Youth, and Families, 99th Cong.. 1st Sesa. 64 (1985) [hereinafter Chil­
dren and Families) (additional submitted materia) by Cienn C. Loury); S. Kate. When Palenti 
Fail- The Law's Response to Family Breakdown 1, 2 (1971).

37. S. Kate, supra note 38, at 9-13.
38- See generally Children and Families, supra note 36, at 64 (discussing the role or the 

family In juvenile delinquency). But tee S. Rusin, eupra note 35, at 21-31 (calling for the repeal of 
contributing statutes); Alexander, What’s This About Punishing Parentsl, 12 Fed. Probation 23 
(1948) (acknowledging the failure of Ohio's contributing alatute).

39. See Parents on Trial, supra r.ole 6. at 54; Shapiro, supra note 10, a*. 26.
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hied for th e  a d o p tio n  o f  th e  P a re n ta l R espon sib ility  Law  because they  
believed th a t  i t  w ould d iv ide  ch ild ren  an d  gangs.** M ost s ta tes  a lready 
can force p a re n ts  to  tak e  g rea te r respo nsib ility  for th e ir  ch ildren 
through en fo rcem en t o f s ta tu te s  th a t  p ro h ib it co n trib u tin g  to  the  d e lin ­
quency o f m inors.* ' M any  c o n trib u tin g  s ta tu te s  co n ta in  general term s 
that could be used  to  p u n ish  p a re n ts  fo r e ith e r ac ts  o r om issions la te r 
found to  have p ro m oted  th e  d e linquency  o f  th e ir  ch ild ren . A typical 
sta tu te  reads: “ C o n trib u tin g  to  [th e] de linquency  o f  [a] m ino r consists 
of any  person com m ittin g  a n y  act, o r o m ittin g  th e  perfo rm ance o f any 
duty, w hich a c t o r om ission causes, o r tendB to  cause or encourage th e  
delinquency . . o f  a  minor,** T h is  language is broad  enough to  in ­
clude any ac tiv ity  c f  a  p a re n t, in te n tio n a l or n o t, th a t  an  ou tside  o b ­
server su b seq u en tly  d e te rm in es  is d e tr im e n ta l to  th e  child.

O th er s ta te  c o n trib u tin g  s ta tu te s  co n ta in  language specifically a p ­
plicable to p a re n ta l behavior. C o n tr ib u tin g  s ta tu te s  in C alifornia, New 
York, and  K en tu ck y  exp lic itly  req u ire  p a re n ts  to  exercise reasonable 
control over th e ir  children.** O th e r s ta te s  e ith e r b u ry  th e  contro l p rov i­
sions in th e  s ta tu to ry  defin ition s o f d e lin q u e n t or d e p e n d e n t children** 
or requ ire  p a re n ts  to  p re v e n t th e ir  ch ild ren  from  engaging in certa in

40. P ro se c u to rs  s la te d  t h i t  Ib e  n e w  law  w o u ld  "d r lv *  a w edge b e t  w as o c h i ld re n  a n d  g an g s ."  

Law C h a llen g ed , s u p r a  n o te  3, a t  22 , co l. 2.
41. See A la . Code I 12-16-13 (1986); A la j k a  Stat. |  11.51.130 (1989); A iu i  Rev. Stat. A n n  |  

13-3613 (1989); A rk .  Stat A nn . i i  6 -2 7 -2 0 5 ,6 -2 7 -2 2 0  (1967); Cal. Penal Code I  272 (Weal Supp. 
1990); Colo Rev Btat I  18-8-701 (1888  *  Supp. 1990); Cohn Gin. 8tat Ann |  03-21 (Wwt 
1985); Del Code A nn . tiL  11, |  1102 (1987); Ga. Cod* Arm . |  18-12-1 (1988); Haw. Rev Stat. il l  
709-SO4 (1989); [it- Rev. Stat. ch. 23, pare. 2381a (1987); Ind. Code A nn . |  35-46-1-8  (Burns 1985): 
Iowa Code A nn. |  233.1 (Weat 1985 t  8upp. 1990); Kam. Stat. A nn. |  21-3608 (1989); Hr. Rev 
Stat A n n  t  530 .060  (Michie/Bobba-Merrill 1085); L a . R ev . Stat. A rm . !  92 (W e s t 1986); Me Rev. 
Stat. Ann l i t .  17-A , i  554 (1983 h  Supp. 1989); Mo. Cts. 6  Jud. Proc Code A n n  5 3-031 (1989): 
Maw Gen Laws A nn . ch. 1 1 9 .1 63  (Weat Supp. 1990); Mich. Comp. Laws A n n  |  750.145 (W est 
1975): Minn Stat. A n,.. ! 260.316 (Waat Supp. 1991); Mis*. Code A nn . I  07-6  39  (Supp. 1000), 
Neb Rev Stat. |  28-709  (1089): Nev. Rev. Stat. A nn. |  201.110 (Michia 1080); N.H. Rev Stat. 
Ann. |  169 B:41 (1990 ); NJ. Stat. Ann. |  2C :24-4 (Waat Bupp. 1990); N.M. Stat. A nn |  30 6 3 
(1994); N Y Pehal Law |  260.10  (McKlnnay 1889); N.C. Gen. Stat. |  14-916.1 (1908); ND Cent. 
Code i 14-10-03 (Supp. 1989); Ohio Rev. Code A n n . I  2919.24 (A n d e rso n  1987); O k la . Stat. A nn. 
lit 21. i 858.1 (West Supp, 1991); O r  Rev. Stat. i  163.576 (1900); Pa. Stay A nn  tit. 18, i 4304 
(I’u rdon  Supp. 1090); R l .  Gen. Laws |  11-9-4 (1C81); 8.C. Code A n n  |  16-17-490 (Lew . Co-op. 
1985); S D  Codivieo Laws A nh. J  26-9-1 (Supp. 1990): Tehn Code A n n  |  3 7 -M 6 6  (1954); T a x . 
Fam Code A nn  |  72 .002 (Vernon 1986); Yt. Stat. A nn. Ut. 13, |  1301 (1974); Va Code A nn . |  
18.2-371 (Supp. 1990): W a sh . Rev. Code A nn. I  9A .42.030 (1988); W. Va. Code |  49-7-7 (Supp. 
1990); Wis Stat. A nn . { 948 .40  (Weet Supp. 1990).

42. N  M. Stat. Ann !  30-6 -3  (1984).
43. See Cal P e n a l  Code |  272 (W e e t 8 u p p . 1990); K y. R ev . S t a t .  Ann. I 630.060(1) (M lc h le / 

B obba-M errill 1986); N.Y. P e n a l  L aw  { 200.10(2) (McKinney 1980).
44. See. e.g., A n i l  R ev . S t a t .  A nn . H  1 3 -3 613 .13 -3612  (1989); G a. C o d e  A n n  i t  1 0 -12 -1 ,16 - 

11-2 <1988, 1990); N c v  R ev, Stat. A nn . f  201.110 (M lch le  1886); 8.D . CODrriEn Law * A nn. i i  26-9- 

I, 26-8-0 (S u p p . 1990).
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behavior.4®
A lth ough  in th e  p a s t s ta te s  genera lly  have used co n trib u tin g  s ta t­

u te s  to  p u n ish  s tran g ers  for sexual o r physical assau lts  on m inors,* ' the 
s ta tu to ry  language p e rm its  a b ro ad er app lica tion . New York, for exam ­
ple, w hich prev iously  has ap p lied  its  co n trib u tin g  B tatu te narrow ly, soon 
m ay use its  s ta tu te  to  police p a re n ta l behav ior.47 B ecause New York 
an d  C aliforn ia  a re  in fluen tia l s ta te s , o th e r  s ta te s  are likely to  follow 
th e ir  lead. T h e  m a jo rity  o f s ta te s  w ould n o t req u ire  legislative action  to 
p u n ish  paren ts; in s tead , s ta te  prosecu to rs sim ply  'o u ld  begin to  enforce 
ex isting  c rim inal s ta tu te s  m ore s tr ic tly .4'

111. T h e  V oid fo b  V ag u en ess  D o c tr in e
A. Supreme Court Decisions

D efen d an ts  have  challenged co n trib u tin g  s ta tu te s  m o st frequently  
u n d er th e  void fo r vagueness d o ctrin e .4'  T h e  U n ited  S ta te s  Suprem e 
C o u rt developed th e  d o c trin e  in a series o f cases in w hich the  C ourt 
he ld  th a t  a  penal s ta tu te  v io la tes due  p ro cess '0 if its term s a re  too 
vague a n d  in d e fin ite ."  T h e  pu rpose  o f th e  void fo r vagueness doctrine 
is to  en su re  foir w arn in g  o f th e  effect o f a  penal s ta tu te  and  to p revent 
s ta n d a rd le ss  law e n fo rc e m e n t."

I f  a s ta tu te 's  te rm s  a re  too  vague, o rd inary  c itizens, forced to  guess 
a t  th e  s ta tu te 's  m ean in g , inev itab ly  will d isagree ab o u t w hat conduct 
com es w ith in  th e  purview  o f th e  s ta tu te ."  M ore im p o rtan tly , a vague 
law allow s po licem en, judges, and  ju rie s  to  m ake sub jective, and  possi­

<5. S »«. eg, O iiio  Hrv Co nr A n n  5 2919.24 (Andorran I9B7); III G e n  Laws 5 11-9-4 
11981); V t  S t a t  A nn . l i t  13. 3 1301 (1974).

46. See M odel  P en a l  C ode  { 230.4 comment, at 445-47 (1980).
47. Abramuvsky, lupro note I, al 3.
48. See generally M o d el  P enal  C od e  f 230.4 comment (discussing brood reach of currant

contributing statutes); S. Rudin, supra note 36. at 28 (stating that "(aja long aa 'contributing'
atatutea are on the booka, the danger etiala that they will be uaed, and when they aie uaed, the
danger eiiata , , . that they will be abuitd"); fee also Parents Charged supra note 14, at 3 (dia-
cuaaing the current enforcement of a little-uaed city ordinance holding parenta criminally liable for 
their children'a misbehavior).

49. See, e.g., Brockmueller v. Stale, 86 Aril. 82. 340 P.2d 992, cert, denied, 361 U.S. 913 
(1959); State v. Schriver, 207 Conn. 466, 542 A.2d 686 (1988); Stale v. Bachelder, 565 A.2d 96 (Mt. 
I9G9); State v. Simanta, 182 Nell. 491, 155 N.W.2d 788 (1968); Slate v. Flinn, 158 W. Va. III. 208
S.E.2d 538 (1974).

60. See US C o n st , amenda. V, XIV, |  I.
61. See Kolender v. Lawson, 461 U.S. 352 (1983); Pipachrialoo v. City of Jacksonville. 405 

US. 156 (1972); United Slates v. National Dairy Pruda. Corp . 372 U.S. 29 (19611); United Slalea i. 
Petrlllo, 332 U.S. I (1947); Thornhill v. Alabama, 310 U.S. 88 (1940); Connally v. General Conalr. 
Co.. 263 U.S. 385 (1926). For e good diacuaaion of Supreme Court declaiona in thli area, aee Flinn, 
168 W. Va. at 111, 208 S.E.2d at 538.

52. Kolender. 461 U.S. at 357.
53. Cunnally, 269 U.S. at 391.
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bly a rb itra ry , d ec is io n s ."  T h u s , th e  p rin c ip al req u irem en t o f th e  vague­
ness d o ctrin e  is th a t  c rim inal s ta tu te s  e s tab lish  a t  least m inim al 
guidelines to  lim it d isc re tio n a ry  law e n fo rc em e n t."

T h e  C o n stitu tio n , how ever, does n o t req u ire  com plete  specific ity ." 
At timeB th e  leg isla tu re  m u s t use  genera l termB in a  s ta tu te  because th e  
various behaviors req u ired  o r  p ro h ib ited  c an n o t be  described  or listed  
ad eq u ate ly .'7 A n ambiguouB s ta tu te  is n o t u n co n stitu tio n a l m erely b e ­
cause o f th e  po ssib ility  th a t  in  som e m arg in al cases th e  ex ac t ap p lica ­
tion o f th e  B tatu te will be  difficult to  d e te rm in e ."  M oreover, courts m ay 
cure th e  co n stitu tio n a l sho rtcom ings o f p o ten tia lly  vague s ta tu te s  by 
finding a specific in te n t  e lem en t in  th e  o f fe a te "  or by  de term in ing  th a t  
prior jud ic ia l decisions have e lim in ated  th e  v ag u en ess ."

In  accordance w ith  concerns for b o th  d isc rim in ato ry  enfo rcem ent 
and due  process, th e  S u p rem e  C o u rt h a s  ad o p ted  tw o approaches to  th e  
vagueness prob lem , d ep en d in g  on w h eth er th e  C o n stitu tio n  p ro tec ts  th e  
activ ity  governed by th e  s ta tu te . In  Thornhill u. Alabama"  the C o u rt 
held th a t  the  C o n s titu tio n  req u ires  a  s tr ic t  vagueness te s t  w hen review ­
ing s ta tu te s  th a t  regu la te  firs t am en d m en t r ig h ts ."  T h e  s tr ic t  te s t r e ­
quires a facial exam in ation  o f an allegedly vague s ta tu te  
no tw ithstand ing  th e  p a rtic u la r  co n d u ct concerned  in  th e  c a s e ."  T h e  Thornhill C o u rt believed th a t  th e  freedom s o f speech  and  o f th e  p ress 
deserved enhanced  p ro tec tio n  because o f  th e  im p o rtan ce  o f th ese  rig h ts  
in a dem o cracy .'4 T h e  C ourt was concerned  th a t  vagueness in s ta tu te s

54. Thnmhill. 310 U.S at 97-98. The subjective nature of vague statutes encourages harsh 
and discriminatory law enforcement. Id.

65. Kolender, 461 U.S. at 358.
60. Petrillo. 332 U.S. at 7-8.
67. One court haa upheld a contributing itatute in thi* basis, staling that the ways in which 

an adult may corrupt a minor are so numerous that "to compel a complete enumeration in any 
statute designed for protection of tha young bifora giving It validity would be to tunfeta the inabil­
ity of modem society to cope with the problsm of juvenile delinquency." Stale v. McKinley, 63 
N.M. 100, III. 202 P.2d 904. 987 (1949).

63. Petrillo, 332 U.S. at 7.
69. Boyce Motor Lines, Inc. v. United Stales, 342 U.S. 337, 342 (1952).
60. Chaplinaky v. New Hampshire, 316 U.S. S«8, 672 (1942).
61. 310 U.S. at 88.
62. See id. at 60-98. In Thornhill the defendant waa charged with violating an Alabama stat­

ute that prohibited persons from loitering or picketing, without Just cause, on the property uf a 
lawful business, with the intention of convincing customers nut to trade with that business. Id. at
91. The defendant had been picketing the Brown Wood Preserving Company under a strike order 
issued by tbe American Federation of Labor. Id. at 94. According to the Court, the Alabama etat- 
ute embraced almost every available means of informing the public about the causes nf a labor 
dispute. Id. at 104. The Court stated that "freedom of speech and of the press . . . embraces at the 
least the liberty to discuss publicly . . .  all matters of public concern without previous raetriint or 
fear of subsequent punishment." Id. at 101-02 (footnote omitted).

63. Id at 96-97; see State v. Hodgoe, 254 Or. 21, 28, 457 P.2d 491, 493 (1969).
64. Thornhill, 310 U5. at 95.
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regu la ting  first a m en d m e n t rig h ts  would d e te r  co n stitu tio n a lly  pro­
tec ted  an d  socially  desirab le  conduct.*’ A dditionally , th e  C o u rt feared 
th a t  a  vague s ta tu te  would prove to  be a co n v en ien t tool for h a rsh  and 
d isc rim in a to ry  en fo rcem en t agu inst d isfavored  g ro u p s ."

In  Papachristou v. City of Jacksonville*7 th e  S uprem e C o u rt ex­
ten d e d  th e  Btrict te s t  o f Thornhill beyond first am en d m e n t righ ts to 
o th e r  co n stitu tio n a lly  p ro tec ted  activ ities. Papachristou concerned a 
challenge to  a F lo rid a  vagrancy o rd inance  th a t  crim inalized  norm ally 
in n o cen t ac tiv ities, such  as w andering  w ith o u t law ful pu rpose  or objec­
tive an d  becom ing econom ically d e p e n d e n t on a  wife o r m inor child 
even th o u g h  able  to  w ork.*' T h e  C o u rt s ta te d  th a t  a lth ough  th e  C onsti­
tu tio n  an d  B ill o f R ig h ts  d o  no t lis t these  p a rtic u la r activ ities specifi­
cally, these  ac tiv itie s  h istorically  have been fea tu re s  o f  life in  the 
U n ited  S ta te s ."  T o le ran c e  fo r th is co n d u c t has fo stered  A m erican inde­
pendence  a n d  c re a tiv ity  by inviting  sp irited  d isse n t and  nonconform ity  
ra th e r  th an  su b m issiv en css.’0 T h e  C ou rt consequen tly  held  th a t  th e  o r­
d in an ce  was u n co n s titu tio n a l u n d er Thornhill because th e  broad lan­
guage o f th e  o rd in an ce  allow ed th e  police an d  th e  co u rts  to  v io late  the 
c o n stitu tio n a lly  p ro tec ted  r ig h t o f c itizens to  d e te rm in e  th e ir  personal 
lifesty les.71

T h e  Papachristou decision was no t based on th e  firs t am en dm en t 
o r on an y  specifically  e n u m era ted  co n stitu tio n a l rig h t. T h e  C o u rt was 
concerned  m ore a b o u t a rb itra ry  en fo rcem en t o f th e  vagrancy s ta tu te  
based on sub jec tive  s ta tu to ry  c rite ria  and  the  p o te n tia l th a t law en­
fo rcem en t officials could  ap p ly  th e  s ta tu te  in ap p ro p ria te ly  to d e te r  so­
cially desirab le , h is to rica lly  p ro tec ted  condu ct. T h is  extension  of Thornhill is n o t lim ited  to  vagrancy s ta tu te s , even though the Papachristou C o u rt d id  m en tion  th e  d istinc tive  a n d  fam iliar abuses of

65. Uniled Steles v. National Dairy Prods. Corp., 372 U.S. 79, 36 (I9S3).
66. Thornhill. 310 U.S. at 97-98.
67. 405 U.S. 156 (1972).
68. Id. at 166 n.l.
69. Id. at 164.
70. Id. The Court slated.'

The difficulty |wilh the ordinance! <> that these activities are historically part of thi ameni­
ties of 'Te as we have known them. They ore not mentioned in the Constitution or in the Bill 
of Rights. These unwritten amenities have been In part responsible for giving our people the 
feeling of independence and self-confidence, the feeling uf creativity. These amenities have 
dignified the right of disoent and have honored the right to be nonconformists and the right 
to defy tubmiaaiveneea. They have encouraged lives of high spirits rather then hushed, suffo­
cating silence.

Id.
71. Id. at 170. The Court stated that persons covered by the statutory language could be

“required to comport themselves according to the lifestyle deemed appropriate by the Jacksonville
police and the courts." Id.
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vagrancy s ta tu te s  by law en fo rcem en t officials.7* In  la te r caseB th e  S u ­
prem e C o u rt has s ta te d  exp lic itly  th a t  th e  Thornhill te s t  app lies to  con­
stitu tion ally  p ro tec ted  activ ities o th e r  th a n  f irs t a m en d m o n t liberties.7* 

In  United States v. National Dairy Products Corp.'14 th e  C o u rt d e ­
veloped a  second, less exacting  ap p ro ach  to  th e  vagueneBS problem . T h e  
C ourt held th a t  it  w ould exam ine  genera l pena l s ta tu te s  th a t  do  no t 
im plicate co n stitu tio n a lly  p ro tec ted  ac tiv ities  b o th  facially  a n d  in light 
of th e  p a rtic u la r  condu ct concerned  in  th e  case .7* T h u s , if  th e  s ta tu te  ob 
applied would n o t violate th e  d u e  process rig h ts  o f  th e  d e fe n d a n t, the  
C ourt will allow  i t  to  Btand even  if  i t  m ig h t be u n co n s titu tio n a lly  vague 
in a n o th e r s itu a tio n .7* T h e  C o u rt u su ally  tes ta  econom ic reg u la to ry  s t a t ­
utes u n d e r th is  looser s ta n d a rd  because o f th e  n a rro w er su b jec t m a tte r  
and because businesses are  ex p ected  to  p lan  th e ir  a c tiv itie s  m ore  ca re ­
fully th a n  ind iv iduals.77 In  th e se  cases th e  C o u rt has fo und  th e  te rm s  of 
s ta tu te s  to  be sufficiently  c e rta in  by in te rp re tin g  th e  s ta tu te s  in  lig h t o f 
the com m on u n d ers tan d in g  a n d  general usage o f th e  w ords.7'

B. Analysis of State Court Decisions on the Vagueness of Contributing Statutes
S ta te  co u rts  a lm ost un an im o usly  have re jec ted  challenges to  c o n ­

trib u ting  s ta tu te s  based on  vagueness;7'  however, th e  ra tio n a le  o f  th e  
various co u rts  h as d if fe re d ."  Som e co u rts  have looked to  th e  leg islative

72. The Court wai worried that “a vagrancy prosecution may ba marely Um cloak for a con­
viction which could not b» obtained on tha raal but uodJadoted groundo for the orient.” Id. at 169. 
The Court quoted with approval Juatice Felix Fiankfurter'a atatcmant that "(t)beae (vagrancy! 
■ULutoi are in a claw by thamaelvca, in viaw of tha familiar abuaaa to which they are put . . . .  
Dafinitaneaa ie designedly avoided . . .  to enable man to ba caught who are vaguely undeairable In 
tha eye* of police and prooecullon, although not chargeable with any particular offonie." Id. (quot­
ing Wintera v. Now York, 333 U.S. 607 (1948) (Frcnkfurter, J., diaaenting)).

73. See Kolender v. Lewaon, 461 U.S. 352. 358 (1963).
74. 372 U.S. 29 (1963).
76. Id. at 38. Notional Dairy concerned violalione of tho Robinaon-Petmen Act, 16 U.S.C. ) 

13a (19081, which prohiblta telling gooda at "unraaoonobly low price* for the puipcae of destroying 
competition." 372 U.S. at 29. Tha Court dieUnguiahad Thornhill on the ground that Thornhill 
concerned firat amendment acUvitlaa, which ora conatltulJonaliy protected end ooclaJly desirable. 
Id. at 30. The Roblnaon.Patman Act, on tha other hand, la "directed only at conduct designed to 
deatroy competition," activity that I* neither corutitutlonelly protected nor aocially dreirable. Id.

76. National Dairy, 372 U.8. at 33.
77. Hodman EaUtca v. Flipaldo, Hodmen Estates, 466 U.S. 489, 498 (1982); tee United

Stetee v. Petrillo, 332 U.S. 1 (1947).
78. See United Stetee v. Vuitch, 402 U.S. 62. 72-73 (1971); PttriUo, 332 U.S. at 6-8.
79. See. e.p , Brockmuellar v. State, 86 Aril. 82, 340 P.2d 992 (1969); State v. Bachelder, 565 

A.2d 90 (Me. 1939); State r. McKinley, 63 N.M. 106, 202 P.2d 964 (1949); Slate v. Crery, 10 Ohio 
Op. 2d 36 (Common Pled Ct 1969); Commonwealth v. Randtll, 183 P*. Super. 603, 133 A.2d 278
(Super. Ct. 1957); Slate v. Flinn, 168 W. Vo. Ill, 208 S.RZd 638 (1974). None of theae cose*
concern* the type of parental conduct at iaaue in thla Note.

80. See generally Flinn, 168 W. V*. at 116, 208 S.E,2d at 647-48 (dlacuaalnfl varlour atal*
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in te n t b eh in d  th e  s ta tu te  an d  narrow ed  th e  scope o f  th e  s ta tu te  to  d e ­
m and on ly  th e  c o n d u c t th a t  w ould beat achieve th e  legislative p u r­
pose.”  O th e r c o u r ts  have re jec ted  vagueness ob jections because the  
s ta tu te  so obviously  p ro h ib ited  th e  p a rtic u la r  co n d u c t concerned.*’1 
M any c o u rts  have u p h e ld  co n trib u tin g  s ta tu te s  on th e  b road  policy 
ground  th a t  th e  w elfare  of y o u th  is su ch  a v ita l s ta te  in te re s t th a t  th e  
leg is la tu re  m u st w rite  s ta tu te s  in genera l te rm s  th a t  p reserve  th e  flexi­
b ility  necessary  to  h an d le  th e  p rob lem  of ju v en ile  de linquency  effec­
tively .”  O th er co u rts  have fo und  co n trib u tin g  s ta tu te s  co n stitu tio n a l 
because these s ta tu te s  have n long h is to ry  a t  com m on law ’* o r because a 
lack o f  p rio r challenges to  th e  law  in d ica tes  th a t  no  genuine  vagueneBB 
p rob lem  exists.”  O ne group  o f  s ta te  co u rts  u p h e ld  th e  s ta tu te s  on  the  
grounds th a t  th e  te rm s w ere n o t in d e fin ite .”

court decision*).
81. See, e g., State v. Simants, 182 Neb. <91. <93. 135 N.W.2d 788, 790 (19G8); Crary, 10 Ohio 

Op. 2d at 39; Flinn, 168 W. Va. at 137, 208 S.E.2d at S52-S3.
82. Sen. e.g., Bachelder, 6C6 A.2d at 97 (stating that "it cannot lie doubted in this instance 

that the children's natural mother, with whom they live, has . . .  a duty . . . (that | eitends to 
caring for their licalUi, safely and mental welfare"); People v. Owens, 13 Mich. App. <69, <77, 16< 
N.W.2d 712, 714-15 (1968) (finding that encouraging ■ 16-yesr old girl to leave home was exactly 
tho type of conduct that the slstuU intended to prohioit); Matthews v. State, 2<0 Miss. 189, 193, 
126 So. 2d 2<5, 246 (1961) (holding that defendant's failure to provide proper medical treatment 
for her child “Indicated at least a negligent snd careless attitude toward Uie core and well-being of 
her child”); James v. State, 636 S.W.2d 663, 666 (Tex. Ct. App. 1982) (holding that the language of 
the statute * u  sufficiently dear to inform a ressonibls parson that encouraging and aiding a 14- 
year-old to dance nude in a public bar contributed to her delinquency).

83. See. e.g.. People v. DeiberL 117 Cal. App. 2d <10. 266 P.2d 355 (1953); McDonald v. 
Commonwealth, 331 S.W,2d 716 (Ky. Ct. App. 1960); State v. Cioikowiki, 193 Neb. 372, 227 
N.W.2d <06 (1976); McKinley. 63 N.M. at 106, 202 P.2d at 96<; Slala v. Coterel, 97 Ohio App. <8. 
123 N.E.2d <38 (1953), appeal dumintd, 162 Ohio S t 112, 120 N.E.2d 690 (1950; Blrdsell v. 
State, 205 Tenn. 631, 330 S.W.2d 1 (1959); Slata v. Harris, 105 W. V*. 165, Ml S.E. 637 (1928).

8<. See, eg.. Brockmueller, 86 Arit. at S<, 3<0 P.2d si 991 (stating that a long history of 
common-taw Interpretation renders the language uf these statutes sufficiently dear and 
meaningful).

85. See, e.g., Slate v. Friedlander. 250 P. <53. <55 (Wash. 1926) (noting that no one previ­
ously had challenged the 1907 statute as unconstitutionally vague and that the objection had no 
merit).

86. See Bandall, 183 Pa. Super, at 611, 133 A.2d at 279 81. In Slate v. Sparrow, 276 N.C. 
<99,173 S.E.2d 897 (1970). the court held that because the words used in the statute were ordinary 
words of common usage, the statute gave adequate warning that "any person who knowingly does 
any set to produce, promote or contribute to any conditio.', of delinquency of a child is in violation 
of the statute.” Id. at 509, 173 S.E.2d at 903.

After rejecting the defendant's void for vagueness challenge to Utah's contributing statute on 
grounds of waiver, the Utah Supreme Court elated in dicta in State v. Trill, 23 Utah 2d 365, <83 
P.2d 800 (1970), thst the terms “delinquency'' and “contributing to delinquency'1 In the statute 
have such widespread usage that the statute had a clear snd understandable meaning. Id. st 369, 
<63 P.2d at 808-09. Tho court found that these terms denoted any actions that caused a child to 
engtgo in conduct which “is contrary to law or which is so contrary to the generally accepted 
standards of decency and moreiity" thst tho result of this conduct would hsrm substantially ths 
child's "mental, moral, or physical tvell-being." Id. at 369. <83 P.2d at 809. Hut sec Slate v. Vol-
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A few courts , however, have fo u n d  co n trib u tin g  s ta tu te s  void for 
vagueness.”  M o st recen tly , th e  C on nec ticu t S uprem e C o u rt held  th a t  a 
s ta tu te  p ro h ib itin g  an y  " a c t  likely  to  im pair th e  h ea lth  or m orale" o f  a 
child”  w as u n co n stitu tio n a lly  vague as app lied  to  a p a rticu la r s e t  of 
facts.”  T h e  Louisiana S u p rem e  C o u rt sim ilarly  s tru ck  dow n a s ta tu te  
penalizing an  a d u lt  fo r en tic ing , a id ing , o r p e rm ittin g  a m ino r to  p e r­
form  a n  “ im m oral a c t.’” 0 In  O regon, th e  s ta te  sup rem e c o u rt found  th a t  
the  s ta tu to ry  language, "an y  persu n  w ho does any  a c t  w hich m anifestly  
tends to  cause an y  child  to  becom e [a d e lin q u en t] ,” w as void because it 
con ta in ed  no s ta n d a rd s  b y  w hich  a ju ry  cou ld  d e te rm in e  g u ilt.”  M o re­
over, th e  W yom ing S u p rem e  C o u rt s tru ck  dow n a  s ta tu te  p ro h ib itin g  an 
a d u lt  from  causing, encouraging , aid ing , or co n trib u tin g  to  th e  en dan- 
g e rm en t o f a  m in o r’s h e a lth , w elfare, o r  moralB.”  T h e  c o u rt s ta te d  th a t  
d e te rm in in g  w h a t co n d u ct w as being p ro h ib ited  based on th e  te rm s of 
the  s ta tu te  would be a n  u t te r  im possib ility .”

V ery few o f th e  s ta te  co u rts  th a t  have up held  co n trib u tin g  s ta tu te s

iary, 212 La. 1095, 1098-99, 3< So. 2d 329, 331 (19<8) (rejecting a similar definition of “Immoral").
87. See, e.g., State v. Schriver, 207 Conn. <66, 561-62, 6<2 A.2d 688, 689 (1988); Vallery, 212 

La. at 1099. 3< So. 2d at 331; State v. Hodgae, 25< Or. 21, 27-28, 467 P.2d 491. <94 (1969); Stata v. 
Gallegos, 384 P.2d 967, 968-69 (Wyo. 1903).

88. Conn. Gxn. Stat. Ann. |  63-21 (West 1985).
89. Sehriuer, 207 Conn. at <06, M2 A.2d at 686. In Schriver the State of Connecticut charged 

the defendant with engsglng in activity thst wu “likely to Impair ths health or morals" of a child. 
The oourt found that the statute, on its face, failed "to articulate a definite standard for determin­
ing whether the conduct (of this defendant wee] permitted or prohibited." Id. st 481, M2 A.2d et 
889. The court then discussed whsthsr prior judicial decisions had added a glow that could save 
the statute. The court concluded, based on price decisions, thst “grabbing the waist of s fully 
clothed minor while uttering a sexually suggestive remark is not the type of lewd conduct that | 
53-21 proscribes." Id. at <68, M2 A.2d at 691.

90. Vallery, 212 La. at 1096, 34 So. 2d at 329. The Louisiana court determined thil the term 
“immoral" wu ton vague to establish any standards for enforcement The court rejected e statu­
tory construction that defined "Immoral" u  conduct that violated “well established and well *c 
cepled standards of the community" because that definition wu equally uncertain. Id «l 1098-99, 
34 So. 2d ■( 331.

After Vallery the Louisiana legislature amended the statute to raid "sexually immoral arl." 
State v. Fulmer, 250 1a 29, 31, 193 So. 2d 774, 774 (1967). Tho Louisiana Supreme Court upheld 
ths new statute on the grounde thet "sexually immoral" had on "accepted meaning not susceptible 
to misunderstanding." Id. st 33, 193 So. 2d at 775.

91. Hodgei, 2M Or. «t 21,467 P.2d at 491. Ths Hodgei court held thst the statute wu void 
for vagueness because it wu an "instrument of potential abuse" contrary to due pruceos and be­
cause It violated the Oregon Constitution's prohibition on the delegation of legislative power. Id. at 
29,457 P,2d at 494. While rome courts have Interpreted Hodgei u  bued solely r,n the state consti­
tution, the decision also is broad on the due procese clause of the federal constitution. See Flinn, 
168 W. Va. at 128-29, 208 S.B.2d at M8. Bui see Comment, Contributing Survivti Comtitutional 
Attach: Confusion or Certainty, 78 W, Va L. R«v. 146, 149-60 (1D76).

92. Gollegoi, 364 P.2d at 967. Although the Gallcgoi oourt cited Supreme Court case* to 
support ile discussion, ths court ultimately based lie holding on the Wyoming Constitution. Id. at 
969.

93. Id. at 968.
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have p rov ided  defensib le  reasoning  fo r th e ir  decisions. T h e  jud ic ia l de­
cisions th a t  avoided th e  co n stitu tio n al q u estio n  th rough  s ta tu to ry  con­
stru c tio n * 4 effectively e lim inated  vagueneas concerns. C ou rts frequently  
can c o n stru e  s ta tu te s  to  avoid c o n s titu tio n a l challenges.”  On th e  other 
han d , s ta te  courts th a t  have declared  a p o ten tia lly  vague s ta tu te  consti­
tu tio n a l on  g rounds th a t  no one h ad  challenged i t  before”  can n o t de- 
fen^ th is  reasoning. In  ad d itio n , a b la n k e t assertion  th a t  protecting 
ch ..ren  is a v ita l s ta te  in te re s t"  c ircu m ven ts  th e  q u estio n  o f w hether 
th e  s ta tu te  is u n co n stitu tio n a lly  vague.

O th e r s ta te  co u rts  hove y e t to  analyze th e ir  co n trib u tin g  s ta tu te s  in 
ligh t o f th e  S uprem e C o u rt decisions on  vagueness. W hile th e  egregious­
ness o f a  d e fe n d a n t’s co n d u c t”  m ay be re lev an t to  th e  c o u rt’s de term i­
na tion , th e  co u rt f irs t m u st decide w hich co n stitu tio n a l te s t  appliea 
before evalu ating  th e  w eigh t o f th e  fac ts . T h e  fac ts o f a case a re  irrele­
v an t u n d e r th e  Thornhill te s t because th e  c o u rt m u s t ju d g e  th e  po ten ­
tia l for vagueness p ro b lem s on th e  face o f th e  s ta tu te , while u n d er the National Dairy ap p ro ach , th e  co u rt also  m u s t consider th e  s ta tu te  in 
lig h t o f th e  facts.

T h e  s ta te  co u rt decisions ho ld ing  th a t  th e  language o f th e  co n trib ­
u ting  s ta tu te s  w as n o t in d e fin ite”  req u ire  closer exam in ation . In  Mus- ser v. Utah'00 th e  U n ited  S ta te s  S u p rem e  C o u rt s ta te d  th a t  a Btatute 
p ro h ib itin g  a perso n  from  com m ittin g  any  a c t " in ju rio u s  to  public 
m orula" was vu ln erab le  to  m u ltip le  sub jec tive  in te rp re ta tio n s  by judges 
and  ju ro rs  depend ing  on the  fac t fin der's  view o f m o rality .101 T h e  C ourt 
d id  n o t s tr ik e  dow n th e  s ta tu te , b u t h in ted  th a t  un less th e  U tah  S u ­
prem e C o u rt co n stru ed  th e  s ta tu te  to  su p p ly  m ore d efin ite  stan d ard s , 
th e  s ta tu te  would be void for vagueness.101 T h e  Musser decision sug­
gests th a t  the c o n trib u tin g  s ta tu te s  p h rased  in term s o f m orality  are 
facially vague.

94. See flrochmueller. B6 Aril, at 84, 340 P.2H at 994 (interpreting atatute in light of a long
hietory of common Ian); Stale v. Craty, 10 Ohio Op. 2d 36. 39 (Common Pleaa CL 1959) (limiting
atatule'a application to certain apccified types of conduct).

95. See Foi v. VVailiington. 236 U.S. 273, 277 (1915); State v. McKinley. 53 N.M. 106. Ill, 
202 P.2d BG4, 967 (1U49); Jamea v. State, 635 S.W.2d 653, 655 (Tea. CL App. 1982); State v. Flinn, 
158 W. Va. 111. 130, 208 S.E.2d 638, 547 (1974).

96. See tupra not* 85 and accompanying leiL
97. See eupra note 83 and accompanying texL
98. See iupm note 82 and accompanying texL
99. See eupra note 80 and accompanying text.

100. 333 U.S. 95 (1948).
101. Id. at 96-97; ice alio Flinn. 158 W. Va. at 130. 208 S.E.2d at 549 (atatini that the 

phtaaea "immoral or vicioua peraona” and "injure or endanger the morala" are unconaiituUouiliy 
vogue).

102. See Muieer, 333 U.S. at 96-98.
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In  Commonwealth u. Randall,however, th e  P en n sy lv an ia  S u p e ­
rior C o u rt u p h e ld  a s ta tu te  th a t  penalized a d u lts  whose ac tions c o r­
ru p ted  o r ten d ed  to  c o rru p t th e  m orals o f a  ch ild . A ccording to  th e  
court, th e  s ta tu te  was n o t vague because th e  com m un ity  easily  could 
decide w h at p a rtic u la r co n d u c t was fo rb id d en  based on  com m only ac ­
cepted no tio ns o f  decency, m orality , a n d  com m on sen se .1”  A lthough 
both  Randall a n d  Musser concerned  in te rp re ta tio n  o f th e  te rm  
"m orals,”  th e  P en n sy lv an ia  c o u rt ap p a re n tly  found  th e  c lear a n d  obv i­
ous m ean ing  th a t  h ad  e lu ded  th e  S u p rem e C o u rt. T h e  P en n sy lv an ia  
court d is tin g u ish ed  Musser on  th e  g rounds th a t  pu b lic  m orals  w as a 
m uch b ro ad er category  th a n  th e  m orals o f c h ild re n . '”  Y et th e  c o u rt 
failed to  explain  how  th e  te rm  "m o ra ls” as ap p lied  to  ch ild ren  could 
have an  obvious, un iv ersal m ean ing w hen o th e r  co u rts  have d ecla red  
the te rm  u n co n s titu tio n a lly  vague.1”

O th er s ta te  co u rts  have u p h e ld  c o n trib u tin g  s ta tu te s  because  th e  
term s "d e lin q u en cy "  a n d  "c o n tr ib u tin g  to  d e lin q u en cy "  h av e  c lear 
m ean ings.107 B ecause  "d e lin q u en cy "  w as n o t know n a t  com m on law, 
however, a ll d efin ition s o f th e  te rm s a re  s ta tu to ry .1** S ince n early  every 
Btate defines "d e lin q u en cy "  d iffe ren tly ,'”  th e  te rm  m u s t lack  a c lear 
and obvious m ean ing. M oreover, w hen th e  co u rts  considerin g  th ese  
s ta tu te s  a tte m p te d  to  define "d elin q u en cy ,"  th ey  based  th e ir  d e fin itio n s  
in te rm s o f " m o ra l i ty ." " 0 As illu s tra ted  by th e  ad m o n itio n  o f th e  S u ­
prem e C o u rt in Musser, th e  te rm  “ m o ra lity "  Is u n co n s titu tio n a lly  
v a g u e ."1

C Application of the Void for Vagueness Doctrine to C ontribu ting
S ta tu te s

U nder m od ern  void for vagueness do ctrin e , a c o u rt first m u s t d e ­
cide w h eth er to  a p p ly  th e  s tr ic t  Thornhill te s t  o r th e  less exacting  Ala- tional Dairy s ta n d a rd . I f  th e  co n trib u tin g  B tatu te in fringes on 
co nstitu tion ally  p ro tec ted  condu ct, th e  co u rt sh o u ld  app ly  th e  s tr ic te r  Thornhill tes t. U n d e r e ith e r te s t , however, c o n trib u tin g  s ta tu te s  th a t

103. 183 Pa. Super. 603, 133 A.2d 276 (Super. CL 1957), cert, denied, 356 U.S. B54 (1958).
104. Randall, 193 Pa. Super, at 611, 133 A.2d a*. 280.
105. Id. at 610, 133 A.2d at 278.
106. See Stale v. Vallery. 34 So. 2d 329 (La. 1948); Flinn, 168 W. Va. at 111, 208 S.E.2d at

638.
107. See eupra nota 86 and accompanying taxL
108. See Moon. Pinal Code J 230.4 comment, at 444-45 (1B80).
109. For a umpling of tha vorioua deSnitiona, oei Ofttcs oe Jurxwiu Junxa and Dxlin-

quincy Phoyontion. US. Dsr'r or Jun ta , A CourAJtATivK Ahalyou or Juvxnils Cooes 23-24 
(1980).

110. See caaef cited supra not* 86.
111. See jupra notea 100-02 and accompanying texL
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co n ta in  a  specific in te n t  e lem en t111 pass c o n s titu tio n a l m uster. T h o  con­
trib u tin g  s ta tu te s  p e rtin e n t to  th is  N o te"*  fall roughly  in to  one o r both 
of tw o categories, n e ith e r o f w hich specify a  req u is ite  in ten t. T h ese  cat­
egories include: (1) s ta tu te s , like C alifo rn ia 's  P a re n ta l Responsibility 
Law, th a t  requ ire  p a re n ts  to  exercise reasonab le  o r p roper contro l over 
th e ir  ch ild ren 1"  a n d  (2) s ta tu te s  th a t  requ ire  perso ns to  p rev en t minors 
from  engaging in certa in  c o n d u c t." 5

T h e  concerns th a t  th e  S uprem e C o u rt a rticu la te d  in  Papachris- 
fo u "*  ore p resen t in  the  con tex t o f c o n trib u tin g  s ta tu te s  th a t  expressly 
req u ire  p a re n ts  to  exercise reasonab le  or p ro p er con tro l. A lthough par­
e n ts  have a lim ited  d u ty  in  civil law to  con tro l th e  co n d u ct o f their 
c h ild ren ,1"  co n trib u tin g  s ta tu te s  b roaden  p a ren ta l liab ility  because the 
s ta tu te s , un like th e  civil law, m ay be used to  im pose crim inal penalties 
on p a re n ts  who n e ith e r  know  nor have reason to  know  th e  consequences 
o f th e ir  condu ct in re la tio n  to  th e ir ch ildren . V et co u rts  long have rec­
ognized p a re n ta l d isc re tion  in child  rearing  as a fu n d am en ta l p recep t in

112. See A i.a  C o d e  § 12-15 13 (1988) ('‘willfully",'; A uk S t a t  A n n  J 5-27-205, 6-27-220 
(1987) ("knowingly”); D e l  C o m  A nn . UL 11, 5 1102 (1987) ("knowingly" or "intentionally"); G a  
C o d e  A n n  J 16-12 1 (1988) ("k n o w in g ly  and willfully"); Haw Rev S t a t  |  709-904 (1988) ("know­
ingly"); Ju .. R ev  Stat ch . 23 , pa r* . 2361a (1987) ("knowingly or willfully"); In d  C o d e  A nn. |  35- 
46-1-8  (Gurni 1985) ("knowingly or intentionally"); Io w a  C o d e  A nn . § 233.1 (West 1985 4 Supp.
1989) (“knowingly"); La Rev Stat Ann I 92 (Wet 1936) ("intentional"); Mr Rev. Stat Ann lit 
17-A, $ 654 (1983 & Supp. 1989) ("knowingly"); Md Cts 4 Juo Pnoc. Code Ann |  3-031 (1989) 
("willfully"); Miss Cods Ann. 5 97-5-39 (Supp. 1989) ("willfully"); N H Rev Stat Ann. 8 1Q9B;4I 
(Supp. 1988) ("knowingly"); NC. Gen Stat J 14316.1 (1986) ("knowingly or willfully"); ND 
Cent. Code $ U inor, (Supp I9H9) I" will fully"); On Rev Stat { 163575 (1985) ("knowingly"); 
Pa Cons Stat Ann {I 4304 (Purdon 1989) ("knowingly”); S.C. Code Ann |  16-17-490 (Lew. Co- 
op. 1985) ("knowingly end willfully"); Va. Cooir Ann. § 18.2-371 (1989) ("willfully"); Wash. Rev. 
Cods Ann. $ 9A.42.030 (1988) ("recklessly").

113 Thin Nnle fncuae* Aolelv on the statutory language. If the alate judiciary hai provided • 
limiting interpretation nf thaw atatutea, tha atatutea might not be void for vaguenoaa. See Muater 
v. Utah, 333 U.S. 95 (1948) (remanding caae to itate auprama court for authoritative interpretation 
of atatule in vagueneta caae).

114. See, eg.. Aait Rev. Stat. Ann { 13-3612 (1989); Cal. Penal Code J 272 (Weal Supp.
1990); Hr. Rev. Stat. Ann 5 B30.0GO (Baldwin 1985); Nev. Rev. Stat. Ann. ) 201.090 (Michie 1986): 
N.Y. Penal Law { 260.10 (McKinney 1889); SD. Coditied Lawb Ann. § 26-9-1 (1989).

115. The atatutea in thia category hold parents liable for behavior that tends to cauat their 
children to engage in certain conduct auch aa growing up to lead an "idle, diaaolute or immoiel 
life," Aiul R ev. Stat. A nn. { 13-3612 (1989), habitually aaaoclating with "vicious, immoral, or 
criminal peranr.a," H I G e n  Laws |  11 9 4 (1981), nr acting in a way likely to "injure or endanger 
the health or morala of himself or other*," Ohio R ev  Code A n n  J 2161 .022  (Anderson 1987). Sti 
also N b v  Rev. Stat. A nn. J 201.090 (Michie 1986); Vr. Stat. A nn . tit 13, ( 1301 (1074).

116. Set eupra notes 67-71 and accompanying ten.
117. Under civil law a parent has a "duty to exercise reasonable care so to control hia minor 

child" to prevent the child from intentionally or reckleesly harming others If the parent "knows or 
has reason to know that he haa the ability to control hia child, and . . . knowi or ahoukl know of 
tha necetaily and opportunity for exercising such control." RaErATZMENT (Second) of Torn I 316 
(1977).
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our society ,11* p rem ising  th e  fu n d am en ta l c h arac te r of p a ren ta l r ig h ts  
on tiie id ea  th a t  th e  d em o cra tic  system  m an d a tes  indiv idualized  an d  
in dependen t p a re n ta l decisions free  o f official in te rfe ren ce .11* T h e  free ­
dom of p a re n ts  to  choose how  to  ra ise  th e ir  ch ild ren  is even m ore basic 
to our society  th a n  th e  freedom  to  w ander and  to  en joy a varie ty  of 
lifestyles th a t  was p ro tec ted  in  Papachristou. B y req u irin g  p a re n ts  to  
exercise reasonab le  o r  p ro p e r con tro l over th e ir  ch ild ren , co n trib u tin g  
s ta tu tes  in th e  firs t category  a t te m p t to  regu la te  sensitive  co n stitu tio n a l 
rights w ith o u t an y  concre te  gu idelines to  lim it th e  sub jec tive  d isc re tion  
of prosecutors, policem en, judgeB, a n d  ju ro rs . ThuB, based  on tl e re a ­
soning in  Papachristou, a  c o u rt sh o u ld  ap p ly  th e  s tr ic te r  Thornhill Leal 
to th is  category  an d  ju d g e  th e  s ta tu te s  facially .115

A s ta tu te  req u irin g  p a re n ts  to  exercise  reasonab le  o r p ro p e r con tro l 
over th e ir  ch ild ren  m ay  n o t a p p e a r u n co n stitu tio n a lly  vague because 
the C o n stitu tio n  does n o t requ ire  com plete  specificity .1*1 T h e  C o u rt, 
however, u su ally  allows genera l language in a  s ta tu te  on ly  if  g rea te r 
specificity is e ith e r  im possib le  o r im p rac tica l.11* In  th e  p a re n ta l con tro l 
context, th e  leg is la tu re  could id en tify  w hat type  o f  p a re n ta l behav ior 
would be pen a lized .111 In  ad d itio n , even th o u g h  co u rts  a n d  leg is la tu res  
typically define legal s ta n d a rd s  in  te rm s  o f  reasonab leness,1*5 th e  risk  o f 
a rb itrary  law en fo rcem en t in  th e  ap p lica tio n  o f th is  s ta n d a rd  is s u b ­
stan tial w hen reg u la tin g  p a re n ta l co n tro l.1'* W ith o u t a  concre te  d e fin i­
tion o f w h at co n s titu te s  “ reaso n ab le"  o r “ p ro p e r"  p a re n ta l con tro l, 
prosecutors, judg es, a n d  ju ro rs  a re  free  to  m ake h in d s ig h t ju d g m en ts  
about p a re n ta l co n d u c t based  on  th e ir  personal views o f “ reaso n ab le"  or 
"p rop er” behavior. N o consensus ex ists  concern ing  th e  p ro p e r o r re a ­
sonable way to  ra ise  ch ild ren , a n d  th e  ju d ic ia ry  h as no  special co m p e­
tence in  th is  a rea ."*  U nless p rio r ju d ic ia l decisions have p rov ided  a

118. See infra subpart 1V(B)(1).
119. See infra subpart 1V(B)(2).
120. See Slate v. Hodges, 264 Or. 21. 28. 467 P.2d 491, 493 (1869) (atatlng that the "Thorn­

hill rule ii not invoked . . . unl«*a the term* of the questioned itatuta are to brotd that (hair 
application in a normal, rvondiscriminatory way would violate tha individual's conatitutional 
rights").

121. United Stales v. Petrillo, 332 U.S. 1, 7-8 (1947).
122. Kolender v. Lawton, 461 U.S. 362, 381 (1983); aer Pehillo, 332 U.S. at 7-8.
123. For example, the legislature could add a specific inlent requirement and specify what

type of behavior parents ahould discourage. While atataa regularly set minimum standards for the 
cars, supervision, and protection of childrsn, tbsae atatutea are much more specific than the con- 
Iributlnf atatutea. See S Katz, eupra note 38, at 10-12.

124. See Nash v. United States, 229 U.8. 373, 377 (1913) (stating that "the lew is full of 
instances where a man's fata dapands on hi* estimating rightly, that is. aa tha jury aubaequentJy 
ealiioatea it, tome matter of degTta").

126. See Note, The Void-for-Vagjenns Doctrine in the Supreme Court, 109 U. Pa L Rav 
67,93 (1960).

126. BelloUi v. Baird, 443 Uii. 622, 638 (1976) (plurality opinion). Moreover, the Court
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concre te  defin ition  o f p ro p e r o r reaso "  <le conduct, these  s ta tu te s  are 
u n co n stitu tio n a lly  vague.

O ne c o m m en ta to r has found  th a t  th e  S uprem e C ou rt has used the 
vagueness d o c trin e  to  c rea te  an  in su la ting  zone o f p ro tec tion  around 
c e rta in  freedom s in th e  B ill o f R ights.'*7 O nce a leg islatu re  a tte m p ts  to 
reg u la te  a co n stitu tio n a lly  p ro tec ted  a rea , th e  S u p rem e C o u rt’s re­
spo nse  will d ep en d  cn  a varie ty  o f fac to rs including th e  n a tu re  o f the 
th re a te n e d  ind iv idual freedom  an d  th e  p o ten tia l d e te r re n t effect o f the 
risk s o f a rb itra ry  en fo rcem en t.1** P a re n ta l d iscre tion  in child  rearing  is 
an  im p o rta n t r ig h t in o u r society , an d  th is  in trusion  in to  fam ily  life 
could  be ex trem ely  d e trim e n ta l to  th e  fam ily  unit."®  T h ese  fac to rs fur­
th e r  suggest th a t  co n trib u tin g  s ta tu te s  requ iring  p a ren ts  to  exercise rea­
son ab le  o r p ro p e r con tro l over th e ir  ch ild ren  are  un con stitu tionally  
vague.

T h e  second category  o f  co n trib u tin g  s ta tu te s  requ ires persons to 
p rev en t m inors from  engaging  in ce rta in  conduct. A lthough th e  s ta tu tes  
in th is  category m ay  co n ta in  vague term s, they  do n o t im plicate  paren ­
tal d isc re tio n  in ch ild  rea rin g  expressly . T h ese  s ta tu te s  should  be 
ju d g ed  un d er th e  National Dairy te s t  because they  co n ta in  only  the 
p o ten tia l for use a g a in s t p a ren ts . If  used against p a ren ts , th ese  s ta tu tes  
w ould fail even th e  looser te s t  of National Dairy because they  contain 
m orality  language th a t  is u n co n stitu tio n a lly  vague.

In  R hode Is land , for exam ple, a p a re n t could be held crim inally 
liab le fo r “ p e rm it( tin g ) o r su ffe r(in g j"  a child  to “ h ab itu a lly  associate 
w ith  vicious, im m oral, or c rim ina l persons, o r to  grow up  in ignorance, 
id leness or crim e."'*" On its  face, th e  R hode Island s ta tu te  con ta ins in­
h e ren tly  sub jective c rite r ia  for p u n ish m en t. W hile th e  te rm  “ perm it" 
does have som e e lem en t o f specific in ten t, p a ren ts  m ay disagree over 
w h e th e r p a rtic u la r perso ns a re  im m oral. O th e r s ta tu te s  in th is  category 
c o n ta in  sim ilar q u estio n ab le  language.’"  As illu stra ted  by th e  Suprem e 
C o u rt in Musser v. Utah,'31 th e  te rm  “ m o rality "  is unconstitu tionally  
vague.

E ven  though  th e  provisions concern ing  m orality  m ay be vogue 
facially , these  s ta tu te s  a lso  m u st be ju d g ed  in ligh t o f th e  particular

•Uted IhoL one central premise he* emerged in this ereo: parent* roust have ■ substantial metiurr 
of authority over their children. Id.-, ice alio L.A. Times, June 21, 1089, ot 7. col. 6 (home ed.l 
(emphasising the lack of definiUon in California's Parental Responsibility Law),

127. See Note, lupra note 126, at 76.
120. Id. at 94.
129. See infra notes 228-36 and accompanying test.
130. R.I Cut La a h  J 119-4 (1981).
131. Most of the statutes in this second category prohibit some form of "immoral" conduct. 

See tupra note US.
132. 333 U.S. 95 (1948); sec also tupra notes 100-02 and accompanying teat.

conduct a t  issue. U nder th e  National Dairy te s t, if  th e  behavior a t  issue 
in a p a rtic u la r case is so  ex trem e th a t  everyone generally  could agree 
th a t i t  i6 im m oral, a c o u rt p ro b ab ly  w ould up ho ld  th e  s ta tu te  desp ite  its 
facial vagueness. In  a d d itio n , a  co u rt alw ays could tu rn  to p rio r judicial 
decisions to  see if p reced en t h a d  a d d e d  a  ju d ic ia l glous th a t  would lim it 
the app lica tion  o f th e  s ta tu te . A c o u r t also  m igh t decla re  s ta tu te s  in 
this second category u n co n s titu tio n a lly  vague if p rosecu to rs, judges, or 
jurorB used  th e ir  own sub jec tive  views of co rrec t p a re n ta l behavior to 
penalize nonconform ing paren ts.

IV. V iolation of R ig h t  to P rivacy in  F amily M atters

A. Substantive Due Process Methodology
W hile d e fen d an ts  have challenged c o n trib u tin g  s ta tu te s  as u n co n ­

stitu tionally  vague ra th e r  th a n  as v io la tions o f a co n stitu tio n a l rig h t to  
privacy in fam ily  m a t t e r s , t h i s  la t te r  c o n stitu tio n a l ob jection  m ay 
have a g rea te r chance o f  success, T h e  S u p rem e C o u rt rep eated ly  has 
hold th a t  th e  s ta te  an d  federal go vernm en ts can n o t dep riv e  citizens o f 
life, liberty , o r p ro p erty  w ith o u t due  process o f  law .1** T h e  du e  process 
clause p rov ides bo th  procedural'** a n d  substantive'*®  p ro tec tions. W hile 
in m ost cases a co u rt w ill up ho ld  a  s ta tu te  un less i t  lacks an y  ra tio n a l 
basis,'*7 if  th e  s ta tu te  infringes on  a  fu n d a m en ta l rig h t, th e  go vernm en­
tal in te re s t behind  th e  s ta tu te  m u s t be com pelling a n d  th e  m eans m u st 
be closely re la ted  to  th e  end.'** I f  p a re n ta l r ig h ts  a re  n o t fu n d am en ta l, 
a court will upho ld  th e  c o n s titu tio n a lity  o f co n trib u tin g  s ta tu te s  b e ­
cause u n d er th e  ra tiona l basis teBt, a c o u r t will app rove  a lm ost any  re a ­
son for th e  sta tu te.'**  I f  p a re n ts  have a  fu n d am en ta l r ig h t to  privacy  in 
child rearing , however, a co u rt will su b jec t th e  co n trib u tin g  s ta tu te s  to  
strict sc ru tiny .

M uch o f th e  litiga tion  re la ted  to  su b s tan tiv e  du e  process has con-
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a<-‘. Defendant* probably have not r*i*ed the family privacy defense beceuse moat of the 
difendanta convicted for violating contributing atatutea were either itrengcr* to the minor or rela­
tives accused of eeiually molesting the minor. Set Modkl Psnal Code ) 230.4 comment I, at 447 
(1980).

134. US. Const, amend*. V. XIV, f S; tee, e g . ,  Qui I loin v. Walcott, 434 U.S. 246 (1978); 
Griswold v. Connecticut. 381 U.S. 479 (1066); Meyer v. Nebraska, 262 U.8. 390 (1923).

136. See Stanley v. Illinoit, 406 U.S. 646 (1972). Thia Note doee not eiamlne procedural due 
ptocMi protection*.

136. Set Roe v. Wade, 410 U.S. 113 (1973); Wi»con»ln v. Yodfr. 406 U.S. 205 (1972); Pierce v.
Society of Sieten, 268 U.S. 610 (1926).

137. See Williamson v. Lee Optical Co., 348 U.S. 483, 488 (1966).
138. Once a court find* a fundamental right tha atatute muit paw *trlcl acrutiny. See Hoe.

410 US. at 113.
139. See Williamion, 348 U.S. at 483, 488.
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cerned  th e  d e fin itio n  o f “ fu n d am en ta l rig h t.’” 40 F or a fo rty  year period, 
beginning  w ith  Lochner if. N ew  York,1*' th e  S u p rem e C o u rt su b s titu ted  
its  views o f social a n d  econom ic values for those o f th e  s ta te  an d  federal 
leg isla tu res u n d e r th e  guise o f su b stan tiv e  d u e  process."*  S ince th e  end 
of th e  Lochner  e ra  th e  C o u rt has been w ary of im posing its  ow n value 
ju d g m en ts  in  place o f th e  leg islative will;14* however, th e  C o u rt consis­
ten tly  has c o n tin u ed  to  look beyond th e  te x t  o f th e  C o n stitu tio n  to  d e ­
te rm in e  w hich su b s tan tiv e  rig h ts  th e  du e  process clause p ro te c ts ." 4 
A ccording to  th e  C o u rt, fu n d am en ta l r ig h ts  are  those  rig h ts th a t  are 
“ im p lic it in th e  co n cep t o f o rdered  lib e rty ,"140 or “ deep ly  ro o ted  in  this 
N atio n 's  h is to ry  a n d  tra d itio n .""*  R ecen tly , the  C o u rt h as s ta te d  th a t 
th e  d u e  p rocess c lause  only  p ro tec ts  those in te re s ts  th a t  society  tra d i­
tionally  has p ro tec ted ."*

B. P arenta l R ights As F undam enta l R ights

1. S u p rem e  C o u rt Cases
T h e  S u p rem e  C ou rt firs t add ressed  fam ily rig h ts in M eyer u. N e ­

braska11* an d  Pierce u. S o c ie ty  o f S is te rs .'4* B o th  M eyer  and  Pierce 
concerned  s ta le  s ta tu te s  th a t  in te rfe red  w ith  p a re n ts ' ab ility  to choose 
how to  e d u c a te  th e ir  c h ild re n .100 In  M eyer  th e  C o u rt s ta le d  th a t  ol-

H0. See. e g . Michael 11. v. Gerald D., 109 S. Ct. 2333 <1989); Hoe. 410 U.S. at 113; Griswold, 
381 U.S. Hi 479. Sec generally Developments in the Law: The Constitution and the Family. 93 
Hajiv. L Rev 1156, 1168 77 (1980) (hereinafter Developments) (diocuMing other erpecto o\ eub- 
slemive due process), McCarthy, The Confused Constitutional Slatu- and Meaning of Parental 
Rights, 22 Ga I, Rev 975. 980-84 (1988) (briefly outlining the controveniei >urrountling the Su­
preme Court's use of substantive due process).

141. 198 U.S. 45 (1906).
142 Developments. supra note 140, s i 1166-67.
143. “The Judiciary . . .  is the most vulnerable and comes nearest to illegitimacy when it 

daals with judge-mndo constitutional law having little or no cognizable roots in the language or 
. . .  the design of the Constitution." Moore v. City of E. Cleveland. 431 U.S. 494, 644 (1977) 
(While, J., diisenting).

144. See, e.g.. Roe, 410 U.S. st 113 (concerning childbearing); Loving v. Virginia, 388 US. 1 
(1967) (concerning marriage); Skinner v. Oklahoma, 316 U.S. 535 (1942) (concerning sterilization).

145. Prrlko v .  Connecticut. 302 U.S. 319, 326 (1937).
148. Moore, 431 U.S. at 503 (plurality opinion); see also Griswold, 381 U.S. at 479 (various 

Justices attempted to define fundamental rights).
147. Michael H„ 109 S. Ct. at 2333. While the trnditiunsl rationale was not followed in older

coses such as Roe, 410 U.S. el 113, tradition does aeem to be an important consideration to the
current Supreme Court. See Dowers v. Hardwick, 478 U.S. 180 (1986) (holding thst the right to 
engage in homoseiual sodomy traditionally has nnt been protected in our society).

148. 262 U.S. 390 (1923).
149. 268 U.S. 610 (1926).
160. In Meyer a Nebraska statute prohibited any person from teaching another language or a 

subject in any language other than English to a child who hod not passed the eighth grade. 262 
US. at 397. In Pierce an Oregon statute required parents to send their children between the ages 
of eight end elaleen to public schools. 268 U.S. st 630-31.
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thou gh  i t  could  n o t define th e  liberty  p ro tec ted  by th e  du e  process 
c lause exactly , th a t  lib e rty  u n d o u b ted ly  inc luded  th e  r ig h t to m arry  a n d  
ra ise  children.*”  L ikew ise th o  C o u rt he ld  in  Pierce  th a t  th e  du e  procesB 
c lause p rev en ted  th e  s ta te  from  req u ir in g  all ch ild ren  to  a tte n d  public  
schools because p a re n ts  h av e  th e  r ig h t a n d  th e  d u ty  to  ra ise  th e ir  ch il­
d ren  in d iv id u a lly .'"

W hile th e  C o u rt p u rp o rted ly  ap p lied  s tr ic t  sc ru tin y  in  th ese  cases, 
th e  s ta tu te s  u ltim a te ly  fa iled  because th e  leg islation  d id  n o t have a  re a ­
son ab le  re la tio n sh ip  to  a perm issib le  p u rp o se .1"  T h u s , th ese  s ta tu te s  
a rgu ab ly  w ould have  fa iled  th e  looser ra tio n a l basis te s t  as well as th e  
s tr ic t  sc ru tin y  te s t. M eyer  an d  Pierce m ay  n o t s ta n d  d irec tly  fo r th e  
p ro p o sitio n  th a t  p a re n ta l r ig h ts  a re  fu n d a m en ta l104 because o f th e  n a r­
row ness o f th e  ho ld ings a n d  th e  tim ing  o f  th e  d e c is io n s ."0

T h e  C o u rt reaffirm ed th ese  eariy  fam ily  rig h ts  cases in W isconsin  
u. Yoder.'** T h e  Yoder C o u rt ap p lied  s t r ic t  sc ru tin y  to  a  s ta te  s ta tu te  
req u irin g  ch ild ren  to  a tte n d  school u n til th e  age o f s ix teen  because  th e  
s ta tu te  im perm issib ly  in fringed  on th e  fu n d a m en ta l r ig h t  o f p a re n ts  to  
raise th e ir  c h ild re n ." ’ In  th a t  case A nush  p a re n ts  h ad  re fu sed  to  send  
th e ir  ch ild ren  to  school a f te r  th e  e ig h th  g rade because  o f th e  p a re n ts ' 
religious b e lie f s . '"  A lthough  th e  C o u rt fo und  n o  flaw in  th e  s ta tu to ry  
pu rpose, th e  C o u rt decided  th a t  ap p lica tio n  o f th e  s ta tu te  in  th is  cose 
would n o t fu rth e r  th e  s ta tu to ry  p u rp o se ."*  T h e  C o u rt c learly  e m p h a ­
sized th e  im p o rtan ce  of th e  p a re n ta l r ig h t to  ra ise  ch ild ren  free  from  
s ta te  in te rfe re n c e ,"0 y e t th e  C o u rt also focused on  th e  freedom  o f re li­
gion c la im ." ' T h erefo re , som e co m m en ta to rs  believe th a t  Yoder m ay

161. Meyer, 262 U.S. at 399.
152. Pierce. 268 U.S. at 634-36.
163. fd. at 634-35 (elating that "the Act. . . unreaaonably interfere* with the liberty of p o l ­

en ta  . . .  to direct tha upbringing and education of children under their control"); Meyer, 262 U.S. 
at 403 (holding that "the atatute aa applied ia arbitrary and without raooonablt relation to any end 
within the competency of the Slate").

154. Set McCarthy, tupra note 140, al 986-89 (euggMting that Meyer and Pierce are o( lim­
ited significance in the family righta area).

166. Because the Court decided both Meyer and Pierce during the Lochner era, the Court'i 
expansive view of substantive due proceu during that time could have tainted tho Court'a reason­
ing. Ste id. al 993; Roes, Compulsory Education and Parent Righle: A Judicial Framtmrh of 
Analysis, 30 B.C.L. Riv. 861, 876-79 (1989).

156. 406 U.S. 205 (1972).
157. Id. at 214.
158. Id. at 208-09.
169. Id. at 234-36.
160. Id. at 213-14, 232-34.
101. The Yoder Court eleted that "when the Interest* of parenthood axe combined with a 

free ezerciie claim. . . more than merely ■ 'reasonable relation to root purpose within the compe­
tency of the State' it required to auataln the validity" of the atatuta. Id. at 233.
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have lim ited  significance as a fam ily  rig h ts  case .1*1
T h e  C o u rt ex ten d ed  th e  reasoning  of M eyer, Pierce , and  Yoder in 

Moore u. C ity  o f E ast C leveland . " 5 In  M oore  a p lu ra lity  o f th e  C o u rt 
a p p lied  s tr ic t  sc ru tin y  to a housing o rd in an ce  th a t  lim ited  th e  occu­
pancy  o f a hom e to  certa in  defined  m em bers o f a family.'®* A lthough 
th e  o rd inance  had  leg itim ate  goals, th e  meanB used  d id  n o t achieve 
those  goals adequately.*** Ju s tic e  Lew is Pow ell, w riting for th e  p lu ra l­
ity , acknow ledged th a t  M eyer, Pierce, an d  Yoder had n o t d e a lt  ex ­
p ressly  w ith  the  p roblem  ra ised  in M oore , b u t  he explained  th a t  th e  
du e  process c lause p ro tec ts  th e  fam ily  rig h ts  im plicated  in those  th ree  
cases because th e  rig h ts  a re  ro o ted  in th e  N a tio n ’s trad itio n s  an d  h is­
to r y ." 7 Ju s tice  Pow ell believed th a t  tra d itio n  and  history  also com ­
pelled th e  C o u rt to  s tr ik e  dow n th e  housing  o rd in an ce .1*" A p lu ra lity  of 
th e  C o u rt held th a t  th e  d u e  process c lause p rev en ted  th e  s ta te  from  
forcing its  c itizens to  live in p a rtic u la r  fam ily  p a t te r n s ." '

A lthough th e  C o u rt h as considered  d irec tly  th e  p a ren ta l rig h t to 
raise ch ild ren  on ly  in ra re  cases, i t  h as  con tin u ed  to  recognize th e  fu n ­
d am en ta l n a tu re  of p a re n ta l r ig h ts  in a v arie ty  o f o th e r s itu a tio n s . In 
these  cases th e  C o u rt has a sse rted  b road ly  th a t  p reced en t p la in ly  e s ta b ­
lishes th a t  p a re n ts ’ in te re s t in  ra is in g  th e ir  ch ild ren  deserves deference 
un less th e  s ta te  can show a pow erfu l coun tervailing  in te re s t.170 T h e  
C o u rt has discussed  th e  fu n d a m en ta l n a tu re  of p a re n ta l rig h ts  in  th e  
co n tex t o f s ta te  proceed ings to  te rm in a te  p a ren ta l r ig h ts ,171 in cases 
concerning  th e  rig h ts  o f unw ed fa th e rs 17® a n d  fo ster fam ilie s ,'”  a n d  in

162. Set McCarthy, nupro note MO, at 990-91: Ro«. supra note 165, al 800.
163. 431 U.S. 494 (1977) (plurality deciiion).
164. Id. at 496 4  nn.1-2 (plurality opinion).
165. Id. at 499-500 (plurality opinion).
166. Id. at 500-01 (plurality opinion).
167. Id at 503-04 (plurality opinion).
168. Id. at 600 01. 606 (plurality opinion). Juitic* Powell elated that "unleta we close our 

eyes to the basic reasons why certain rights associated with the family have been accorded shelter 
under the . . . Due Process Clauee, we cannot avoid applying the force and rationale of these 
precedents to the family choice involved in this case." Id. at 601 (plurality opinion).

169. Id. at 606 (plurality opinion). Justice Powell, analogizing the Cleveland ordinance to tho 
statute in Pierce, which sought to "standardize" children by requiring them to attend public 
schools, stated that "(b|y the same token tho Constitution pi events East Cleveland from standard­
izing its children . . .  by forcing all to live in certain narrowly defined family patterns." Id.

170. See. eg , Lassiter v. Department of Social Servo., 452 U.S. 18, 27 (1981) (stating that 
pievious case' have "made plain beyond the need for multiple citation" that the parental right 
deserves deference "absent a powerful countervailing interest").

171. See Sanlooky v. Kramer, 455 US. 745, 753 (1982) (acknowledging "this Court's histori­
cal recogniUon that freedom of personal choice in matters of family life is a fundamental liberty 
interest"); Louder, 462 U.S. at 27.

172. See, e.g., Michael H. v. Gerald D.. 10? S. Ct. 2333. 2342 (1989) (noting the “historic 
respect” for family relationships); Lehr v. Robertson, 463 U.S. 248, 258 (1983) (stating that "the 
relationship of love and duly in a recognUed family unit Is an interest in liberty entitled to coruti-
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privacy cases concerning  o th e r fam ily  m a t te r s . '7'  T h e  C ourt a lso  has 
up held  p a re n ts ’ a u th o r ity  over th e ir  ch ild ren  in  lig h t o f challenges to 
th a t  a u th o r ity  by th e  ch ild .17'  S everal low er federa l co u rts  explicitly  
have recognized a fu n d am en ta l r ig h t to  fam ily  in teg rity  based on these 
S uprem e C o u rt caseB.17'

2. Ju s tif ica tio n  for P ro tec tin g  P a re n ta l D ecisions
E ven th o u g h  th e  C o u rt o ften  sp eak s  o f th e  fu n d a m en ta l n a tu re  of 

p a ren ta l rig h ts , its  op in ions ra re ly  offer a  ju s tif ica tio n  fo r th is  p ro tec ­
tion. A n u n d ers tan d in g  o f w hy th e  fam ily  h as been  p ro tec ted  h is to ri­
cally m ay b o ls te r th e  a rg u m en t th a t  th e  fam ily  rig h ts  a t  issue in the  
co n trib u tin g  s ta tu te s  deserve co n s titu tio n a l p ro tec tio n . In  a recen t case, 
th e  C o u rt exp la in ed  th a t  th e  fu n d a m en ta l c h a ra c te r  o f  fam ily  righ ts 
s tem s from  th e  h isto ric  re sp ec t fo r th e  s a n c tity  o f fam ilial 
re la tio n sh ip s .177

tutionil protection"); Quilloln v. Walcott, 434 U.9. 248, 265 (1976) (alating that the Court hat 
"recognized on numeroua occaaion* thst the relationship between parent and child la comtitution- 
elly pro'ected"); Stanley v. Illinois. 405 U.S. 646, 651 (1972).

173. See, eg.. Smith v. Organization of fouler Families for Equality & Reform, 431 U.S. 810. 
842-47 (1977).

174. See, eg., Roe v. Wade, 410 U.S. 113, 162-63 (1973); Griswold v. Connecticut, 381 U.S. 
479, 482 (1966).

176. See, e.g., Bcllotti v. Baird, 443 U.S. 622, 626 (1979) (plurality opinion); Parham v. J.R., 
442 U.S. 684. 602-04 (1979).

176. Set, eg., Doe v. Staples, 706 F.2d 985 (6th Cir.) (challenging the summary removal poli- 
citx and practlcea of the alata welfare department), cert, denied, 465 U.S. 1033 (19831; Lehman v. 
Lycoming County Children'* Serve. Agency, 648 F.2d 135 (3d Cir. 1981), ofl'd, 458 U.S. 502 (19821 
(challenging a etata adoption act); Ducheene v. Sugarman, 668 F.2d 817 (2d Cir. 1977) (concerning 
an action for damtgee ■ lemming from Die conduct of the city child welfare bureau); Doe v. Con­
necticut Dep't uf Children k  Youth Serve., 712 F. Supp. 277 (D. Conn. 1089) (dlicuutng an action 
for damages caused by elate child welfare officiate); McColletler v. City of Keene. 686 F. Supp 
1381 (D.N.H. 1984) (attacking tha "facial validity of Juvenile curfew ordinance"); Sylvander v. New 
England Home for Little Wanderer*, 444 F. Supp, 398 (D. Mas*.), ofl'd, 684 F.2d 1103 (let Cir. 
1978) (chiller,ging the coneUtutlonallty of a parental right* tarminetlon itatuta); Roe v. Connecti­
cut, 417 F. Supp. 769 (Mi). A'*. 1976) (ettacklng a etatc child neglect law); Alsoger v. District 
Court, 406 F. Supp. 10 (S.D. Iowa 1975), alfd in port. 646 F.8d 1137 (8th Cir. 1970) (challenging a 
state parental right* termlnc*ion itatuta); eec alio Deuetopmenle, iupra note 140, at 1237 38 (die- 
cuaelng tin effect of more widespread Judicial recognition of the fundamental rights of parent*).

177. See Michael H.. 109 S. Ct et 2341-46. Although only two members of the Court fully 
endorsed the plurality opinion's view of the proper way to weigh tradition in the eubetanlive due 
process enalycia, the Court unanizi-ouely agreed that family rights traditionally hive warranted 
protection. Id.; tec Bowers v. Hardwick, 478 U.S. 186 (1986); Moore, 431 U.5. at 494 (plurality 
opinion).

One commentator hai auggeited that the Supreme Court always uaes tradition aa a beaie for 
recognising fundamental right* for families. Ste Devtlopmtnli, tupra note 140, st 1177. The Court 
first ettampta to determine whither the Imereti i t  (sau* ha* been regarded hlitorically u  within n 
spbera In which the state's interference is disfavored. Id. at 1178. Even If the interest has been 
protected historically, the interest also must have contemporary validity. Id. st 1179. After the 
Court decide* which characteristics of the interest ore of constitutional importance, it must deline
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A p lu ra lity  of th e  C o u rt d iscussed  its  deference  to  p a ren to l r ig h ts  
m ore com prehensively  in B ello tti v. Baird,''’* a case challenging the  
co n stitu tio n a lity  o f a s ta tu te  requ iring  p a re n ta l consen t before a  m inor 
could o b ta in  an  a b o r t i o n . T h e  B ello tti C o u rt exp la ined  th a t  th e  s ta te  
should d e fe r to  p a ren ts  in child  ra ising  m a tte rs  because of th e  im po r­
ta n t  role p a re n ts  ploy in  th e  ch ild ’s d e v e lo p m e n t."0 T h is  role is e ssen ­
tia l to  th e  crea tion  o f socially responsib le  c itizens an d  largely beyond 
th e  com peten ce  o f a  large im personal in s t i tu t io n ." 1 B y e n tru s tin g  child  
care to  p a re n ts , th e  s ta te  fo sters social p lu ra lism  and  d iversity , im p o r­
ta n t  ideals in a  society  th a t  is com m itted  to  ind iv idual lib erties ."*  
T h erefo re , accord ing  to  th e  B ello tti C ou rt, p a ren ta l au th o r ity  is a  basic 
p resu p p o sitio n  o f a  free 60c ie ty ., , ,

C o m m en ta to rs  have agreed w ith  th e  B ello tti  C o u rt’s reasons for 
p ro tec ting  p a re n ta l ju d g m en ts  an d  have advanced ad d itio n a l ju s tif ica ­
tions. O ne co m m en ta to r h a s  a rg u ed  th a t  by in su la tin g  th e  rig h ts  o f p a r ­
en ts to con tro l th e  u p bring ing  o f th e ir  ch ild ren , th e  s ta le  serves th e  
in te re s ts  o f  th e  p a ren ts , th e  ch ild , and  society ."*  P n ren ts  obviously 
have an in te re s t in ra ising  th e ir  ch ild ren  free  from in terference .""1 T h is  
p a re n ta l con tro l usually  serves th e  in te re s t o f th e  child  as well because 
p a re n ts  can  fulfill a ch ild ’s  need s in ways th a t  an  in stl'- i.o n  can n o t."*  
F inally , p a ren ta l con tro l m ay h e lp  to  p reserve  an  ind iv idualis tic  society 
by p rec lud ing  s ta te  a tte m p ts  a t  s ta n d a rd iz a tio n ." 7 P a re n ta l rig h ts  m ay  
deserve d iffe ren t degrees o f p ro tec tio n  d ep en d in g  on w hich o f  th e  id en ­
tified in te re s ts  a re  p rese n t."*

O th e r co m m en ta to rs  ra tiona lize  th e  p ro tec tion  given p a re n ta l d e c i­
sions th rough  generalized  analogies to  th e  Bill of R ig h ts .1,1 T h ro u g h  
these  righ ts, th e  C o n stitu tio n  m akes a  s ta te m e n t ab o u t th e  form  o f gov­
e rn m e n t an d  society  in th e  U n ited  S ta te s . T h e  C o n stitu tio n  p ro tec ts  
certa in  ind iv idual rig h ts  in p a r t  to  g u aran tee  th e  freedom  o f citizens to  
m ake c e rta in  personal decisions u n fe tte red  by conventional n o rm s.""  
U n d er th is  theo ry , p a re n ta l au to n o m y  in ch ild  rearing  decisions Hows

the scope of thst interest based on those characteristics. Id. at tlBO.
178. 443 U.S. at GZ2.
179. Id. at 624
180. Id. at 637-38.
181. Id  al 638.
182 Id
183. Id
184. See Deuelopmenlt, eupra note 140, at 1353.
180. Id
186. Id  at 1214, 1363-04.
187. Id  at 1216-18, 1354.
188. Id  at 1304.
189. McCarthy, eupra note 140, at 1026-28.
190. Id. at 1026.
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C. T he  S ta te 's  C om pelling In te re s t

E ven  assum ing th a t  th e  p a ren ta l r ig h t to  ra ise  ch ild ren  is fu n d a ­
m en ta l,"*  th e  C o n stitu tio n  does n o t p rec lu d e  th e  Btate from  lim iting 
th a t  rig h t. T h e  s ta te  con in te rfe re  w ith  a  fu n d a m en ta l r ig h t only if  th e  
s ta te  has a  com pelling in te re s t an d  th e  m ean s chosen  a re  cloBe'y re la ted  
to  th a t  in te re s t ." 5 T h e  s ta te 's  com pelling in te re s t fo r co n trib u tin g  s t a t ­
u tes is th e  p ro tec tio n  o f  society  from  th e  w rongful ac ts  o f ch ild ren , n o t 
the  p ro tec tio n  o f  ch ild ren  from  th e  w rongful a c ts  o f p a ren ts .

T h e  s ta te ’s  pow er to  in te rvene  in  th e  fam ily  se ttin g  s tem s from  tw o 
sources: th e  police pow er an d  th e  parens p a triae  pow er.'* ' U n d er e ith e r  
o f th e s j  pow ers, th e  s ta te  has a  lim ited  r ig h t to  in te rv en e  in fam ily  a f ­
fairs if  th e  fam ily  s itu a tio n  evidences a  th r e a t  to  e ith e r  th e  co m m u n ity  
or th e  w elfare o f  th e  child . T h e  s ta te  uaes its  police pow er to  p ro tec t 
and  p ro m o te  all a sp ec ts  o f pu b lic  w elfare. C learly , th e  s ta te  h as th e  
power to  p rev en t and  pu n ish  ac ts  th a t  d irec tly  th re a te n  th e  ex istence  or 
s tab ility  o f th e  Btate o r th e  personal sa fe ty  o r secu rity  o f its  citizens. 
T h u s, C a lifo rn ia  can d e fen d  its  P a re n ta l R esp o n sib ility  Law, a n d  o th e r  
s ta te s  th e ir  c o n trib u tin g  s ta tu te s , based  on th e  s ta te ’s  need  to  p ro tec t 
society  from  th e  w rongful a c ts  o f c h ild re n ." ' U n d e r i ts  parens pa triae  
power, th e  s ta te  can  p ro tec t a n d  prom ote  th e  w elfare o f only  those  in d i­
viduals, such  as m inors, who lack th e  cap ac ity  to  a c t in th e ir  own b es t 
in te re s ts ."*

T h e  S u p rem e  C ou rt has ru led  th a t  th e  s ta te s  m ay c ircum scribe  p a ­
ren ta l d isc re tio n ."7 In  Prince u. M assachusetts,'** for  exam ple, (he 
C o u rt u p h e ld  th e  conviction o f  a g u ard ian  fo r allowing h e r w ards to  sell

d irectly  from  the ind iv idua l r ig h t to  decide to have c h ild re n ."1

191. Id. at 1027. A joint commlsalon of the Inatltute of Judicial Admlnialration OJA) and the 
American Bar AeeocitUon (ADA) alao haa argued that atele Intervention In family d e c iiio n a  ahuuld 
be limited became of our aodety'a commitment to individual freedom turd divinity. Standards 
Re la tin g  to Anuta and Neolect Standard 1.1, commentary at 4 9 -50  (IJA-ABA J o in t  Comm'n o n  
Juvenile Juatice Slandarda 1981) IherclnaXtar IJA-ABA 8tandaiu>»). B..Unaive intervention carriei 
tha riak of intervening to "aave" tha children of poor or minority parenta. Id. at 49.

IB2. See Roee, eupra note 165, at 874-03 (diecuaeing the fundamental nature of parenta' 
righli to educate their children).

193. See tupra notti 134-36 end accompanying text.
194. L/uilvpmente, tupra n o te  140, at 1198-1202.

195. For a discuaaion of the Parental Reaponalbllity Law, aee tupra notea 1-7 and accompa­nying teat.
196. See Prince v. MaeeacfauatUa, 321 U.S. 168 (1944).
197. See Parham v. J.R., 442 U.S. 684 (1979). The Parham Court noted that a atete constitu­

tionally can control parental dlacrelion In aituationa in which the phyticel or mental health of a 
child ia jeopardised. Id. at 603.

198. 321 U.S. 168 (1944).
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religious leaflets in vio lation  o f child  labor law s.100 T h e  d e fen d an t 
claim ed th a t  th e  conviction v io la ted  b o th  her freedom  of religion’00 an d  
her p a re n ta l rig h ts.’01 T h e  C o u rt ba lan ced  th e  su b s tan tia l p rivate  in te r­
ests o f p a re n ts  ag a in s t th e  societa l in te re s t in p ro tec ting  th e  w elfare of 
ch ild ren .10’ T h e  C o u rt recognized th a t  u n d er b o th  M eyer  and  Pierce a 
p riv a te  sp h ere  of fam ily  life exists in w hich th e  s ta te  can n o t in te rfere .’0’ 
N everth eless, th e  C o u rt u p held  th e  pow er o f th e  s ta te  to  lim it th e  rights 
and  d u tie s  o f p a re n ts  u n d e r its  parens p a triae  power w hen th e  ch ild 's 
w elfare w as a t  6take’0'  because o f th e  s ta te ’s in d ep en d en t in te re s t in 
th e  w elfare  o f ch ild ren  w ith in  its  bo rders.’00 A lthough th e  C o u rt upheld  
th e  s ta tu te , i t  cau tion ed  th a t  th e  ho ld ing was lim ited  to  th e  facts of th e  
case.’00

In  la te r  cases th e  C o u rt has explained  th a t  p a ren ta l rig h ts are ac ­
com panied  by d u tie s .’07 T h e  r ig h t o f p a re n ts  to  educate  th e ir  ch ildren 
th a t  w as recognized in M eyer  an d  Pierce  is coupled w ith  th e  d u ty  to  
p rep are  th e  child fo r a respo nsib le  place in society .’0* Indeed , th e  con­
s titu tio n a l p ro tec tio n  a ffo rded  fam ily decisions is based on th e  p re ­
sum ption  th a t  p a re n ts  will act. in th e  b est in te re s ts  of th e ir  children.*00 
W hen p a re n ts  a c t c o n tra ry  to  th a t  p resu m p tio n , the  9 ta te  m ay in te r­
vene to  p ro te c t th e  ch ild .” 0 In  a d d itio n , Ju s tic e  Byron W hite  has a r ­
gued th a t  a lth o u g h  p a re n ts  have  a  fu n d am en ta l rig h t to  m ake decisions 
a b o u t ch ild  rearing , som e ac tiv itie s  by p a ren ts , such  as a ssau lts  on th e ir 
ch ild ren , a re  in trin sica lly  o u ts id e  th e  scope of th e  p a ren ts ' fu ndam en tal 
rig h ts.’11

W hile th e  C o u rt has recognized th e  power of the s ta te  to in terfere  
w ith  p a re n ta l d iscre tion , usually  th e  s ta le ’s com pelling in terest in the 
w elfare o f  th e  child  justifies th e  in te rferen ce .’ 17 T h e  purpose o f C alifor­
n ia ’s P a re n ta l R espon sib ility  Law  an d  sim ilar s ta tu te s , however, is to

199. id.
200. Id. al 164 (citing US Const, amend. I>.
201. Id. (citing US. Const, a m e n d  XIV).
202. Id. at 165.
203. Id. at 166.
204. Id .  al 166 67.
206. Id. at 168-69; see aho Ginaberg v. New York, 390 U.S. 629, 640 (1968).
200. Prince. 321 U.S. at 171.
207. Lehr v. Robertaon, 433 U.S. 248 (lbd3).
208. Id. at 267-58.
209. Parham v. J.R., 442 U.S. 584, 602-03 (1979).
210. Id.
211. Thornburgh v. American College of Obatetriciani & GyneeologiiU. 416 U.S. 747, 792 n.2 

(1986) (White, J., dissenting); see aho McCarthy, tupra note 140, at 1027 28 (discuning Justice 
White's view).

212. See. e.g.. Santosiy v. Kramer, 465 U.S. 745 (1982); Laaiiter v. Department of Social 
Servs., 452 U.S. 18 (1981); Parham, 442 U.S. at 684.
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p ro tec t society  from  th e  wrongful acts of th e  ch ild , n o t to  p ro tec t th e  
ch ild .’ 1’ T h u s , these  s ta tu te s  a re  n o t ju stified  based  on th e  ch ild 's  w el­
fare. P ro tec tin g  society  from  th e  w rongful a c ts  o f ch ild ren  is tho only  
leg itim ate  pu rpose  fo r these s ta tu tes .

D. T he  S ta tu to ry  M ethod Does N o t Closely F it the Goat

T h e  S u p rem e  C o u rt has allowed th e  s ta te  to  re s tr ic t  p a ren ta l d is ­
cre tion  w hen necessary  to  p ro tec t th e  ch ild 's  w elfare only because th e  
meanB closely fit th a t  en d .’1* Y et the  s ta te ’s  only com pelling in te re s t in  
co n trib u tin g  s ta tu te s  th a t  regu la te  p a re n ta l co n d u c t is p ro tec ting  soci­
e ty  from  ju v en ile  crim e. T h u s, th e  qu estio n  fo r a  co u rt is w heth er po lic­
ing p a re n ta l behavior is clooely re la ted  to  th a t  goal.

C o m m en ta to rs  long have argued th a t  c rim inalizing  p a ren ta l b eh av ­
ior does n o t reduce  juven ile  c rim e .'11 W hile s ta te  officials readily  have 
assum ed th a t  these  s ta tu te s  ac tua lly  reduce  d e linquency  ra tes , th e  on ly  
em pirical s tu d y  in  th is  area  revealed th a t  these  sanc tio ns sim ply  do n o t 
achieve th e  desired  re su lts .’10 In  1948 Ju d g e  P a u l A lexander analyzed  
the  effects o f pun ish ing  p a ren ts  un d er T oledo, O h io ’s co n trib u tin g  s t a t ­
u te  over a  period  from  1937 to  1946.’"  W hen p a re n ts  p rosecu ted  u n d e r 
th e  s ta tu te  received a  suspen ded  sentence, th e  co n d u c t o f those p a r t ic u ­
lar p a re n ts  im proved .010 D esp ite  m assive pu b lic ity  o f n ine ty -one  cases 
th a t  re su lted  in ac tu a l p u n ish m en t o f th e  p a ren ts , however, th e  n u m b er 
of p a re n ts  a rre s te d  increased  s tead ily  over th e  ten -year period .010 Ju d g e  
A lexander fo und  no  evidence th a t  punish ing  p a re n ts  had  any  effect on 
cu rb in g  juven ile  delinquency .’’0 A lthough de linquency  ra tes  rem ain ed

213. See supra notee 1-7 end accompanying tilt for a diecuaelon of the purpoae* behind the 
California alatute.

214. Even in this area, the atate cannot inUrfara freely In family life. Tha Comtitution doet 
not permit the tUle to diaiupt famille* in genora) limply because tome parenta abuae or neglect 
their children. Parham, 442 U.S. at 603. The Parham Court etated that the "notion that govern­
mental power ihould aupeneda parental authority L. all caeea became some parenta ebuee and 
neglect children ie repugnant to American tradition." Id. The etata muet ebow that Intervention in 
a particular cue will further ita goal of protecting children. Ste Santosky, 465 U.8. at 745. Parenta 
do not lore their fundamental righle became they have not been model parenta. Id. at 763. The 
Court hu  recogniied that parenta who are threatened with etata intervention need even more 
constitutional protection than model parenta do. Id.

216. See, e.g., S RuiW, supra note 35. at 21-31; Ludwig, Delinquent Parents and the Crimi­
nal Law, 6 Vand L Rkv. 719 (1962); Note. Criminal Liability ol Parents tor Failure to Control 
Their Children, 6 Val. U.L Rev. 332 (1972).

216. Aleiander. tupra note 38, at 23.
217. Id. Judge Aleunder reviewed 1027 contributing ranee, 500 of which involved paranto u  

defend enta.
218. Id. al 29.
219. Id. at 28-29.
220. Id.; ste alto Gladetone, supra nota 35, at 174-88 (analyzing the failure of New York'# 

adult delinquency atatute).
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steady  d u rin g  th e  first th ree  y ears  uf th e  s tu d y , th e  ro tes increased  
sh a rp ly  in 1943 a n d  su b seq u en tly  declined.*1’ R egardless of th is  em p iri­
cal evidence, s ta te  officials co n tin u e  to  believe th a t  these  s ta tu te s  can 
reduce de linquency . T h is  belief, however, faces brood opposition .

C o n trib u tin g  s ta tu te s  do n o t reduce ju v en ile  crim e effectively be­
cause th e  s ta tu te s  ad d ress  only one a sp ec t o f th e  problem  o f juvenile  
de linquency , lack o f  p a ren ta l con tro l.” 1 A lthough in ad eq u a te  an d  irre ­
sponsib le  p a ren tin g  is a  fac to r b eh ind  d e lin q u e n t behavior, o th e r  fac­
tors, su ch  as social class, ed u ca tio n a l level, u rban iza tion , living 
cond ition s, and  social in s tab ility , are  equa lly  im p o rta n t.1”  D r. Jam es 
A ustin , d irec to r o f research  a t  th e  N atio n a l C ouncil on Crim e an d  D e­
linquency , testified  before a congressional su b co m m ittee  th a t  ex p erts  
have linked  juven ile  de linquency  to  com b in a tio n s o f facto rs such  as 
d rug  abuse , school fa ilure, in ad eq u a te  fam ily  re la tio nsh ips, an tisocial 
values, ch ild  abuse, and  association  w ith d e lin q u e n t peers.” 4 T h e  m ost 
im p o rta n t p red ic tive  fac to r o f d e lin q u e n t behav ior is association  w ith  a 
d e lin q u e n t peer g ro u p .1”  B ecause  p a ren tn l behavior m ay be one of 
m any  influences in th e  life of a d e lin q u e n t ch ild , de term in ing  w heth er 
th e  p a re n ta l behavior a t  issue in a  p a r tic u la r  case ac tua lly  caused  th e  
d e lin q u en cy  w ould be a lm o st im possib le .1”  Som e Btates have avoided 
thiB cau sa tio n  p rob lem  by also crim inalizing  p a ren ta l behavior th a t

221. Alexander, supra note 38, at 23.
222. Ste tupra note* 32-34 and accompanying text; tee aho Nazario, What Do We Know 

About Delinquency*, 12 Update on I.aw.Related Educ S, 8 11988) (mating that eipcrti cannot 
agree on a aingle cause of d e l i n q u e n c y )

223. Set Note, tupra note 21ft, at 334; are otin Nazario, supra note 222, at 8.
224. Youth and the Justice System: Can We Intervene Earlier* Hearing Before the Haute 

Select Comm, on Children, Youth, and Families, 98th Cong., 2d Set*. 89 (19B4| (statement of 
James Austin, Director of Itesearch, National Council on Crime and Delinquency). Mr. Austin 
reported several trends among juveniles: (1) rates of delinquency (or serious juvenile offenders 
generally decrease over lime; (2) rates of emotional problems for youth generally decrease over 
time; (3) rates of drug abuse generally increase over time; (4) serious delinquent* have high rates of 
multiple drug use, emotional problems, school problems, and family problems; (S) serious delin­
quent* are principally male and are associated strongly with delinquent peer groups; (6) associa­
tion with delinquent peer groups is the most important predictor of serious delinquent behavior. 
Id. at 92-93.

225. Id.
22G. See StouLhomat-Loeber & Loeber, The Use of Prediction Data in Understanding De­

linquency, 6  B e h a v io r a l  S c i. & L. 333  (1988). The authors surveyed the research done in the area 
of prediction of juvenile delinquency. They concluded that many factors, including early childhood 
behavior, family situation, socioeconomic status, and peer groups, may predict later delinquent 
behavior, but cautioned against excessive reliance on any particular factor. Id. al 345. The author* 
believe that the "processes that lead to delinquency tie still poorly understood." Id. The authori 
stated that "the fact that a particular factor predict* delinquency does not mean necessarily that 
such a factor is causal to delinquency." Id. Because many predictive factors are interrelated, a 
particular factor msy predict dslinquar.cy "solely by virtue of Its association with another, more 
causally related factor." ld.\ see  aho Note, supra note 215 , at 339-44  (discussing the legal require­
ment* for criminal omissions and the causation problems associated with contributing atatutea).
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ten ds to  cause d e lin q u en cy  regard less o f w h eth er th e  child  ac tua lly  b e ­
comes d e lin q u e n t.111

N o t o n ly  doea p u n ish ing  p a re n ts  n o t reduce  de linquency , b u t  ap p li­
cation o f c o n trib u tin g  s ta tu te s  adversely  affects th e  fam ily  u n it.1"  In  
general, th e  fines u n d er th e se  s ta tu te s  a re  too sm all to  effect a  change 
in th e  b ehav io r o f th e  p a re n ts .1”  b u t  o ften  redu ce  th e  a lread y  m inim al 
resources availab le  for p a re n ts  to  prov ide  fo r th e  fam ily .1*® P rison  
sentences can  be even m ore  d e trim e n ta l fo r th e  en tire  fam ily .” ' R em ov­
ing th e  p a re n t  from  th e  hom e m ay e lim in a te  th e  one s ta b le  fac to r in th e  
d e lin q u en t ch ild 's  life a n d  also m ay  leavo o th e r ch ild ren  w ith o u t any  
p a ren ta l care .” 1 M any co m m en ta to rs  believe th a t  th ese  p a re n ts  need  
society 's h e lp , n o t its  p u n ish m e n t.1”  D e lin q u en t ch ild ren  a re  freq u en tly  
from  lower econom ic levels.114 P a re n ts  o f  th ese  ch ild ren  o ften  a re  u n a ­
ble to  m ee t th e  m en ta l, em otional, an d  social needs o f th e ir  ch ild ren  
because o f a lack o f resources, n o t a  lack  o f w ill.1”  P u n ish in g  p a re n ts  
only ex ace rb a tes  th e  p rob lem s th a t  cbubo de linquency. C rim inal sanc-

227. See, e.g., Ann Rev. Stat. Ann. i 13-3614 (1989); Ga. Cods Ann. |  16-12-1 (1988).
228. Set Hahn, The Family As an Entity, 22 U.C D aV(8 L R«v. 886, 909-15 (1939).
229 . Moat finsa tor violating contributing statute* are approximately 81000. See, e.g., N Y 

Penal Law j 80 .05  (McKinney 1987); S.D. Cooiran Laws A nn. |  22-6-2  (Supp. I9D0). The maxi­
mum itatutory finer, however, very from 8100  to $10,000. See, e.g., Cal Pinal Code 6 272 (Weet 
Supp. 1990) (Imputing maximum 1 2 5 0 0  fine); N.M. S t a t .  A nn . |  31-18-16  (Supp. 1990) (impoeing 
maximum 86000  fine); Vt. Stat. A nn . UL 13, I 1301 (1974) (Impoeing maximum $100  fine); Wre 
Stat. A nn . f 939 .60  (Weet 1982) (impoeing maximum $10,000 fine).

230. See Ludwig, tupra note 216, at 733. Ste generally Rimer on Ciiildrin and Families, 
supra note 33. at 1-14 (outlining the economic problemt in todiy'e fimiliee).

231. In the majority of stetee, violation of the contributing elatute could resuit in one year in 
je ll. S e t ,  e g . .  Awe. Stat A n n  SI 6 -4 -4 0 1 (b )( l) ,  6-27-206 (1987); Haw. R iv . Stat } 706-663  (1988). 
In the other etata*, prieon terms could tsng* from 30 dtyi to 18 months to 10 years. Set, e g . ,  
Conn. Cen. Stat. Ann |  63-21 (Waet 1985) (imposing 10 year (arm); Iowa Cods Ann |  903.1 (West 
Supp. 1900) (imposing 3 0  day t*rm); N.M. Stat. Ann. 1 31-18-16  (Supp. 1990) (imposing 18 month 
term).

232. See IJA-ABA Standard*, supra note 191, Standard 9.1 commentary (arguing lhal Im­
prisonment of a parent is (gainst the child's psychological Interest).

233. Ste S. Rubin, supra note 36, at 24-25; Ludwig, supra nola 215, at 731-36; see aha Rip- 
ston, No Parent Is Safe from Headline Justice, L.A. Time*, June 21, 1989, at 7, coL 6.

234. Ste Children and Families, supra not* 36, el 64.
235. See supra note 33 and accompanying text; tee also Rlpaton, supra note 233. ct 7. A 

famous New York case illustrates thie proposition. See Humann v. Rivera, 272 A.D. 352, 71 
N.Y.S.2d 321 (1947). A mother wa* arrested for being "Indifferent and irresponsible" and for "fail­
ing in her responsibility" as a parent after htr 14-y<tr-o)d eon shot three stranger* with a stolen 
gun. The trial judge sentenced the mother to one year in jail under New York's contributing stat 
ute. Public Interest group* became Involved in the case on appeal and discovered that the mother 
had been mistreated by her own parente, abandoned by bar husband and forced to raise two chil­
dren alono, and was afflicted by monte] and emotional problems. The appellate court reverted the 
conviction because of the admission of hearsay evidence and ordered a new trial if the authorities 
deemed necessary. For a discussion of this New York cast, o*t S. Rubin, supra note 36, at 24, and 
Ludwig, supra note 216, at 719-20. Because this mother did not encourage the delinquency of her 
ton Intentionally, criminal sanctions would havt had no effect In this case.
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tions sim ply  m ay be ineffective in th is  se ttin g .” '
In ad d itio n , co n trib u tin g  s ta tu te s  m ay be bo th  overinclusive and 

underinclusive . B y pu nish ing  p a re n ts  for failing to exercise reasonab le  
care  fo r or con tro l over th e ir ch ild ren , th e  s ta te  will pu n ish  som e p a r­
e n ts  m erely  because th e ir  child  is d e lin q u en t, even though  th e  p a ren ts  
tried , b u t were unable, to  con tro l th e ir ch ild re n ’s behavior. A lte rn a ­
tively , som e p a ren ts  who do fail to  contro l th e ir  ch ild ren  will escape 
p u n ish m e n t sim ply because th e ir  ch ild ren  d id  n o t becom e d e lin q u en t. 
B ecause these  s ta tu te s  do  n o t co n ta in  a specific in te n t e lem ent, th e  only 
d ifference betw een these  two se ts  o f p a re n ts  is th a t  one s e t  has a  d e lin ­
q u e n t child. E ven th o u g h  som e s ta te s  do no t req u ire  an  ad ju d ica tio n  of 
th e  ch ild 's  de linquency  before app lica tion  o f th e  c o n trib u tin g  s t a tu te ," 7 
in p rac tica l te rm s th e  a u th o ritie s  rare ly  will discover in ad eq u a te  p a re n ­
ta l con tro l w ith o u t som e d e lin q u e n t act by th e  child. B ecause o f  th is 
d e tec tio n  problem , ap p lica tio n  o f co n trib u tin g  s ta tu te s  actua lly  occurs 
too la te  to  p rev en t d e lin q u e n c y ." ’

F inally , th e  use of co n trib u tin g  s ta tu te s  ag ain st p a re n ts  is an  ex ­
trem ely  in trusive  m e th o d  o f uchieving th e  s ta te ’s goal. C o n trib u tin g  
s ta tu te s  a re  in h e ren tly  am biguous a n d  difficult to  ap p ly  because o f th e ir 
b road  language. Ju d g es  and  ju ro rs  m u st d e te rm in e  w h eth er u p a re n t 
used reasonab le  con tro l over a ch ild . Even though  reasonab leness is a 
com m on s ta n d a rd  in crim inal s ta tu te s , it  is an in h e ren tly  sub jec tive  in ­
q u ir y ." ' P a re n ts  c o n stan tly  will have to  decide how a d is in te re s ted  o b ­
se rver would ju d g e  a p a rtic u la r behavior. T h is  a rea  is too sensitive  and 
sub jec tive  to  allow o u ts id ers  to  m ake these  d e te rm in a tio n s . T h e  S u ­
prem e C o u rt has s ta te d  th a t  no societa l consensus on th e  co rrec t way to 
raise ch ild ren  ex ists  an d  th a t  th e  ju d ic iary  has no special ex p ertise  in 
th e  m a t te r ." 0 In  a d d itio n , th e  A m erican B ar A ssociation has recom ­
m ended  th a t  because no best way to  raise a child ex ists, s ta te s  should  
lim it them selves to  p ro tec tin g  ch ild ren  from specific h a rm s ." 1

C o n trib u tin g  s ta tu te s  m ay have served a pu rpose  w hen they  were

236. See Ludwig, tupra note 216. a t  732-34 (arguing that criminal sanctions cannot deter 
unintentional parent*) misbehavior effectively and could have adverse consequences even if paren­
tal behavior ii intentional); see alto Comment, BRI v. Leonard: The Hole o/ the Courts in Preserv­
ing Family Integrity, 23 Nsw Eng. L. Rrv 186 (1988) (arguing that the slate should protect the 
family and encourage independent family decisions through the courts).

237. S e e  s u p ra  n o te  227 a n d  a c co m p an y in g  te a l.
238. L udw ig , tupra n o te  216, a t  732.
239. See IJA-ABA Standards, tupra n o te  191, a t  49; S  K a t i . tupra n o te  36. a l  6 (s ta tin g  

th a t  s la te  law s d esc rib in g  • ha legal re s p o n s ib ilitie s  o f  p a re n ta  fo r th e ir  c h i ld re n  a m  " e s p r e u i o n i  of 
c o m m u n ity  e s p e c la t io n s  a b o u t  p a re n th o o d "  a n d  th e ir  in te rp re ta t io n s  " re f le c t p rev a ilin g  m id d le - 
d a s a  m o re* ").

240. Bellotti v. Baird. 443 U.S. 622, 638 (1979) (plurality opinion).
241. IJA-ABA STANOAnns, tupra note 191, at 60.
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first e n ac ted ,"*  b u t th ey  a re  an  an ach ro n ism  in  crim inal law today . T h e  
M odel P e n a l C ode ha9 s u b s titu te d  a  m ore  lim ited  e n d an g e rm en t p ro v i­
sion fo r its  c o n trib u tin g  s ta tu te  largely  because o f th e  criticism s leveled 
again st co n trib u tin g  s ta tu te s ."*  S ta te s  have o th e r m ore narrow ly  ta i ­
lored s ta tu te s  to  penalize  p a re n ts  w ho in ten tio n a lly  h a rm  th e ir  ch ildren  
or tru ly  neg lect th e m ." ' B y rely ing  on  ap p lica tio n  o f c o n trib u tin g  s t a t ­
utes to  red u ce  ju v en ile  crim e, s ta te  leg is la tu res  a re  avoiding th e  tough 
issues su rro u n d in g  th e  fa ilu re  o f th e  juven ile  ju s tice  s y s te m . '"

W hile  th e  s ta te  m ay  have a  com pelling  in te re s t in p rev en tin g  ju v e ­
nile de linquency , no evidence suggests th a t  policing p a re n ta l behavior 
achieves th a t  end . C o n tr ib u tin g  s ta tu te s  un necessarily  in fringe  on  p a r ­
e n ts ’ fu n d am en ta l r ig h t to  ra ise  th e ir  ch ild ren  free  from  u n d u e  sLale 
in te rferen ce . T h ese  s ta tu te s  aro d ifficu lt to  ap p ly  an d  have d e tr im e n ta l 
effects on  fam ilies. T h e  s ta tu te s  as ap p lied  to  p a re n ts  Bhould fail the  
s tr ic t sc ru tin y  te s t because th e  m eans d o  n o t closely fit th e  end .

V. C onclusion

W hen s ta te s  use co n trib u tin g  s ta tu te s  to  force p a re n ts  to  con tro l 
th e ir  ch ild ren , these  s ta tu te s  a re  vague a n d  an  im perm issib le  in frin g e ­
m e n t on th e  fu n d am en ta l r ig h ts  o f p a ren ts . T h e  s ta tu te s  th a t  requ ire  
p a re n ts  to  exercise  reaso n ab le  o r p ro p e r con tro l ov er th e ir  ch ild ren  a re  
u n co n stitu tio n a lly  vague because  th ey  lack even m in im al gu id elines to 
lim it th e  d isc re tio n  o f law en fo rcem en t officials.*" A lth ough  som e p a r­
en ts will fai'1 to  fulfill th e  re sp o n sib ilities  th a t  accom pany th e  r ig h t to 
raise th e ir  ch ild ren , th e  s ta te  can  reach  those  p a re n ts  th ro u g h  properly  
lim ited  s ta tu te s  th o t  co n ta in  specific  in te n t  e lem en ts an d  concre te  defi­
n ition s o f de linquency . A p a re n t  who know ingly, w illfully, o r in ten tio n -

242. Contributing statutes miy have functioned at one time in ths same manner ae modern 
child abuse and neglect statutes.

243. Monw. P in a l  Corn |  230.4 comment, at 444-62  (1980). The drafters of the Model Penal 
Code were concerned that the 'Vangs of behavior punishable a* contributing to delinquency was as 
broad aa the whole penal cods and mors." Id. at 446. The drafters advocated precise purpose* for 
criminal laws. Id at 449. According U> the drafters, theas broad contributing statute* are "mean- 
inglet* criminological concept(s]" and are simply a way for legislatures to avoid hard decisions In 
this area. Id. at 460. Model Penal Code I 230.4 “ I* designed to slat* the approprlste limits of the 
function that the criminal law should perform." Id. That section requires knowing action by the 
parent and actual endangerment of ths child befors liability may attach. Id. at 460-62.

244. Id. at 460.
245. See Ripeton, tupra note 233, at 7. For a dlscuselon of some of ths problems of the 

juvenile justice system, see Kaufman, Tht Child in Trouble: The Long and Difficult Hoad to Re­
forming the Craiy-Quilt Juvenile Justice System, 60 Wash UI.Q 743 (1982); Note, Un­
governability: The Unjustifiable Jurisdiction, 83 Yalb LJ. 1383 (1970; Middleton, Punithmenl 
or Parenting for Child Criminalit, Natl L.J., Apr. IB, 1988, at I, coL I.

246. See tupra notes 117-29 snd accompanying test; tee alto Ripeton, supra nolo 233, at 7 
(discussing the arbitrariness of California's Parental Heeponiibllity Law).
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ally encourages a ch ild  to  com m it a v io len t c rim inal ac t should be 
pu n ished . T h e  generalized  co n trib u tin g  s ta tu te s , w hich arc  n o t ad ­
d ressed  specifically  to  p a ren ts , m ay be co n stitu tio n a l in som e situa tions 
d ep en d in g  on th e  fac ts o f th e  case, h u t these  s ta tu te s  also con ta in  in ­
h e re n tly  sub jec tive  m oral s ta n d a rd s .’47 In  ad d itio n , w hile inadequate  
p a re n ta l con tro l h as been linked to  juven ile  delinquency , th is  linkage is 
too specu la tive  to ju s tify  th e  extensive in frin g em en t on th e  fu n d am en ­
ta l r ig h ts  o f paren ts.*48 T h e  s ta te  can n o t in te rfe re  in th e  fam ily se ttin g  
because o f th e  m ere possib ility  th a t  in te rference  will solve th e  juvenile 
crim e problem .

V iolent ju v en ile  crim e is a problem  in m od ern  society .’48 A lthough 
s ta te  go vernm en ts h av e  th e  rig h t to  rem edy  th e  p rob lem , the  s ta te  can ­
n o t achieve th a t  goal a t  th e  expense of th e  co n stitu tio n a l righ ts o f p a r­
en ts. S ta te  g o v ern m en ts  should  avoid th e  lu re  of th is  easy response to 
juven ile  crim e. T h e  causes o f juven ile  de linquency  rem ain  unclear.818 
E ven if  in ad eq u a te  p a re n tin g  is a factor, th e  s tro n g  arm  of th e  crim inal 
law is n o t a p p ro p ria te  in th e  fam ily  con tex t. T h e  sam e reasons th a t  ju s ­
tify  defe rring  to  p a re n ta l decisions in the  typ ical fam ily s itu a tio n  apply 
w ith  equa l s tre n g th  w hen th e  A m erican fam ily is breoking dow n.88' In ­
s tead  o f  penaliz ing  p a re n ts  for th e ir  failures, s ta te  officials should focus 
on solving th e  m u ltitu d e  o f p roblem s th a t  face p a ren ts  in th e  1990a 
such  as th e  lack of a ffo rd ab le  housing, education , and  h ea lth  and  child 
care .888 M aybe if  p a re n ts  could provide b e lte r  o p p o rtu n ities  for th e ir 
ch ild ren , th e  ch ild ren  w culd be less inclined to  com m it v iolent ac ts .’8’Kathryn </ Bars try

247. See eupra note* 1.70.32 and accr npanying lexL
248. See eupra aubport IV(D).
249. See eupra notes 16-26 and accompanying test.
260. See eupra notes 31-33 and 222-27 and accompanying test.
251. See eupra notea 177-91 and accompanying teit.
252. See R x po rt  on Childrxn ano Famii.iis, eupra n o te  33. at 1-50.
253. See eupra note 33. Many states have implemented programs designed to help potential 

j'jvenile delinquents. See Natali, Orange County Focus: tiuena Park, L.A. Times, June 19,1990, at 
3, col. 2 (Orange County ed.) (discussing program in which police attempt to reach potential gang 
members and offer family counseling); Rich, Preechool Care Linked to Drop in Delinquency, 
Wash. Post, at All (Anal ed.) (discutslng experimental program in Syracuse, New York); Sipclien, 
Kids Out of Control, L.A. Times, May 18.1189, at 1. col. 4 (home ed.) (advocating "family preser­
vation” projects); Thomas, Pulling Teene fl.'ck from the Edge, Wash. Post, Sept. 8, 19B8. at J1 
(final ed.) (describing Washington, D.C. Youtn st Risk Program).
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CS FO R  H O U SE BILL NO. 20(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY TH E HOUSE STA TE A FFA IR S C O M M IT T E E

O ffered:
R eferred:

Sponsor(s): R EPR ESEN TA TIV ES STEVENS, G atto

A B ILL 

FO R  AN A C T EN TITLED  

"A n Act relating to reem ploym ent of and  benefits for re tired  teachers o r  employees, 

including those who partic ipa ted  in re tirem en t incentive p rogram s, and  to the 

em ploym ent as teachers of m em bers of the public employees' re tirem en t system who 

partic ipated  in a re tirem en t incentive p rogram ; and  providing for an effective date."

BE IT  ENACTED BY T H E LEG ISLA TU R E OF TH E STA TE O F ALASKA:

* Section 1. AS 14.20.135(a) is amended to read:

(a) I f  the D epartm ent of Education and E arly  Developm ent, a [A] school 

district, or a regional educational attendance area [THAT] has or anticipates having a 

shortage of teachers qualified to teach or w ork in a particular educational discipline 

or specialty, the departm ent, d istrict, o r a ttendance area  may[, BY  

RESOLUTION,] adopt a policy that permits the employment o f retired teachers or 

employees who are qualified to teach or w ork in the educational discipline or 

specialty in accordance with this section. The policy must describe the circumstances 

that constitute the shortage. If a shortage o f teachers exists as described in the policy,

-1- CSHB 20(STA)
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the departm en t, district or attendance area shall notify the administrator o f the 

teachers' retirement system (AS 14.25) that it is hiring retired teachers under this 

section.

* Sec. 2. AS 14.25.043(b) is amended to read:

(b) The D epartm en t o f E ducation and  E arly  Developm ent, a [A] school 

district* or a  regional educational attendance area that has adopted a policy that 

permits the employment o f retired teachers in accordance with AS 14.20.135 shall 

notify the administrator that it is hiring retired teachers under AS 14.20.135. A 

teacher who retired under AS 14.25.110(a) and subsequently becomes an active 

member under a policy adopted in accordance with AS 14.20.135 may, within 30 days 

of the date of reemployment, elect to continue receiving benefit payments during the 

period o f reemployment by filing a waiver o f coverage with the administrator on a 

form provided by the adminisL,.or. An election under this subsection waives 

coverage for the period o f reemployment and is irrevocable during the period of 

reemployment. Deductions from the member's salary may not be made under 

AS 14.25.050 during the period o f reemployment, and the member may not receive 

credited service for the period o f reemployment. A member who participated in a 

retirement incentive program under ch. 26, SLA 1986; ch. 89, SLA 1989; ch. 65, SLA  

1996; ch. 4, FSSLA 1996; or ch. 92, SLA 1997, who makes [IS NOT ELIGIBLE TO 

MAKE] an election under this subsection does not lose the incentive c red it provided 

under the applicable re tirem en t incentive p lan and is not subject to any related 

reem ploym ent indebtedness.

* Sec. 3. AS 14.25.043 is amended by adding a new subsection to read:

(d) A member o f the public employees' retirement system who participated in 

a retirement incentive program under ch. 26, SLA 1986; ch. 89, SLA 1989; ch. 65, 

SLA 1996; ch. 4, FSSLA 1996; or ch. 92, SLA 1997, who subsequently becomes a 

teacher under a policy adopted in accordance with AS 14.20.135(a) may become an 

active member under AS 14.25.040 without losing the incentive credit provided under 

the applicable retirement incentive plan and is not subject to any related reemployment 

indebtedness.

* Sec. 4. The uncodified law o f the State of Alaska enacted in sec. 12, ch. 57, SLA 2001, is

WORK DRAFT WORK DRAFT 23-LS0l30\D
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amended to read:

Sec. 12. AS 14.20.135. as am ended bv sec. 1 o f this 2003 A ct; 

AS 14.25 043^1 . as am ended bv sec. 2 of this 2003 Act; AS 14.25.043(d), added by 

sec. 3 of this 2003 A ct; AS 39.35.120(b)(2), 39.35.150(b), and 39.35.150(c) are 

repealed July 1, 2005.

* Sec. 5. AS 14.20.135(c) is repealed.

* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

-3- CSHB 20(STA)
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FISCAL NOTE

2003  L E G I S L A T IV E  S E S S IO N  Bill Version: H B 20

() Publish Date: ______

STATE O F ALASKA Fiscal Note Number: _____

Revision Date/Time (Note if correction):________________ Dept. Affected]_________Administration
Title An Act relating to reemployment of_______________ BRU Centralized Admin Services

and benefits for retired teachers..... Component Retirement & Benefits
Sponsor Rep Stevens
Requester House State Affairs Component No. 64

Expenditures/Revenues (T housands  o f  D o lla rs )
Note. Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services 0.0 0.0 0.0 0.0 0.0 0.0

Travel 0.0 0.0 0.0 0.0 0.0 0.0

Contractual 0.0 0.0 0.0 0.0 0.0 0.0

Supplies 0.0 0.0 0.0 0.0 0.0 0.0

Equipment 0.0 0.0 0.0 0.0 0.0 0.0

Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0

Grants & Claims 0.0 0.0 0.0 0.0 0.J 0.0

M iscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

C APITAL EXPENDITURES I

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands o f Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0

1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0

1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0

1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Spec ify T y p e -D o  not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f any cu rre n t year (FY2003) cos t: 0.0
M ark th is  box  (X) i f  fu n d in g  fo r th is  b ill is  in c luded  in the G overnor's  FY 2004 budge t p roposa l:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS : (Attach a separate page if  necessary)
This bill amends the Teachers' Retirement System (TRS) statutes to: 
* expand the provision allowing school districts to hire retired teachers to include those teachers who 

previously elected to retire under a Retirement Incentive Program (RIP);
* grant authority to the Department of Education and Early Development to hire retired teachers; and
* remove the RIP penalties for Public Employees' Retirement System (PERS) retirees who are hired 

under the provisions of AS 14.20.135(a).

Prepared by: Guy Bell_________________________________________________________ Phone
f t i i / k i n n  R p t i r p m p n t  A  R p n p f i t s  D a t p / T i m p  9 /R / D 3  7 - 0 9  A M



Alaska State Legislature
SESSION ADDRESS:

A laska  S late C ap ito l 
Juneau, A la sk a  99801  - 1 182 

( 9 0 7 )4 6 5 - 4 9 2 5  
F a x : (9 0 7 )4 6 5 - 3 5 1 7  

T o ll Free: 1 -8 0 0 -8 2 1 -4 9 2 5

Representative Gary Stevens

SPONSOR STATEM ENT-HB 20

HB 20, "An Act relating to reemployment o f and benefits for retired teachers and 
principals who participated in retirement incentive programs and to the employment as 
teachers o f  members o f  the public employees' retirement system who participated in a 
retirement incentive program; and providing for an effective date."

Alaska, like the rest o f the nation, is experiencing a severe shortage o f qualified teachers 
and principals. Research has shown that a qualified teacher in the classroom is the single 
most important school-based factor in a student's success. It is incumbent upon the 
Legislature to provide additional tools to Alaskan school districts to ameliorate the 
current teacher shortage and thus continue to assist school districts in their efforts to 
improve student learning.

HB 20 would allow schools experiencing a shortage o f education professionals to 
reemploy teachers and principals who had retired under a Retirement Incentive Program 
(RIP). This bill would not require any school district to reemploy any particular retired 
individual; it would only give them the option to do so.

School districts would be required to certify that they are experiencing a shortage in order 
to reemploy a RIP-retired teacher or principal. Those reemployed under this provision 
would not be required to pay back their retirement incentive and could elect to either 
continue receiving their retirement benefits or to accrue new Teacher Retirement System 
(TRS) credited service during the re-hire period. The Department o f  Education would 
also be able tc hire RIP-retired teachers and principals for Alyeska Central School, Mt. 
Edgecumbe, the Alaska State School for the Deaf and Hard o f  Hearing, and the Alaska 
Vocational Technical Center.

Statute allowing school districts to hire any retired personnel without penalty sunsets on 
July 1, 2005; school districts would not be able to reemploy any additional retirees after 
that date.

Hb-20 would provide one more tool to school districts suffering from the shortage o f  
education professionals, and I hope that you will give it your support.

INTERIM ADDRESS
1 12 M ill Bay Road 

K od iak . A laska 9 96 15  
(9 0 7 )4 8 6 - 4 9 2 5  

Fax: (9 0 7 )  4 8 6 -5 2 6 4

Akhiok • Kartuk • Kodiak • Larsen Bay • Old Harbor • Ouzinkie • Port Lions 
Representative_Gary_S levens@ Ieg is .state .ak.us

mailto:Representative_Gary_Slevens@Iegis.state.ak.us
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1 12 M ill B ay  Road 
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Representative Gary Stevens

Memorandum

Date: January 30, 2003

To: Representative Bruce Weyrauch
Chair, Special Committee on Education

Fr: Representative Gary Stevens

Re: HB 20

I respectfully request a committee hearing be scheduled at your earliest possible 
convenience for HB 20, “An Act relating to reemployment o f and benefits for retired 
teachers and principals, including those who participated in retirement incentive 
programs, and to the employment as teachers o f  members o f  the public employees' 
retirement system who participated in a retirement incentive program; and providing for 
an effective date.”

I would like to add the Kodiak LIO to the list o f  communities available for tele­
conferencing.

Thank you for consideration o f this request.

Best regards,

Akliiok • Karluk • Kodiak • Larsen Bay • O ld Harbor • Ouzinkie • Pori Lions 
Represen lative_G ary_Stevcns@ leg is,state .ak .us



From: "Karen Pennington" <penningtonkaren@hotmail.com>
To: Representative_Gary_Stevens@legis.state.ak.us

Dear Representative Stevens:

I write to you from Moscow, Russia, where at times J feel exiled. Well, one 
has to have a sense o f humor about these things..

I am actually writing to ask how I can support your HB 20 which would allow 
teachers who retired under the RIP program to teach again in Alaska. I 
would like to come home.

1 lived in Ketchikan for 35 years. In 19901 retired from the Ketchikan 
Gateway Borough School District with 20 years experience. At the time I had
2 small sons, ages 1 and 3--one who had severe asthma problems. I wanted to 
stay home with them. As they grew, I went back to work in part time 
positions doing consultant work for the district in early entry kindergarten 
and preschool screening. For three years I worked as the 
Activities/Athletic Director for the District on a personal contract and
also substituted at all levels.

In 1998, not by my choice, I found myself divorced and the sole provider for 
my two sons. I also found that I could not support them in Alaska because I 
could not go back to work in education which is my chosen profession. I 
joined the Foreign Service. I now am Administrative Assistant/Office 
Manager for Ambassador Alexander Vershbow, US Ambassador to Russia, and I 
have lived in Moscow for four years. I must say that this is an 
interesting and always exciting job, and it has given my sons and me an 
opportunity to see many parts o f  the world.

However, Alaska is my home. Like many o f you, I was bom in another state 
but moved there with my family when I was young. I feel disappointed that 
my sons cannot be Alaskan. My oldest is now in 10th grade, and I would like 
for him to spend his last 2 years in Ketchikan. There are opportunities for 
me to work there now, but (1) I cannot by law and (2) I could not afford to 
because o f the repayment. Thus, I would like to do whatever I can to see HB 
20 passed this year.

While I do not have the figures, I would imagine there are few retirees who 
actually WANT to go back to work full time. I just happen to be only 55 
years old and feel that I have another 10 years that I would like to be 
employed. It is my understanding that there would be restrictions on being 
able to acquire MORE years o f  service towards retirement so my working would 
not actually financially impact the TRS.

I also feel that the break in service afforded by my retirement has been a

mailto:penningtonkaren@hotmail.com
mailto:Representative_Gary_Stevens@legis.state.ak.us
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FU R TH ER  REFER R A LS: Ju d ic ia ryDate Referred to Committee: January 21,2003 

Date of Committee Action:

The STATE AFFAIRS Committee considered: HB 31

HOUSE BILL NO. 31 INITIATIVE/REFERENDUM PETITIONS

"An Act relating to initiative and referendum petitions; and providing for an effective date."

Recommends it be replaced with [ ] HCS or [ ]C S fo r____________
For Senate Bills with new title: [ ] Technical Title [ ] New Title: HCR_

J
[ ] S am e T itle  [ ] N ew  T itle

[ ] attach amendments 
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FISCAL NOTE
STATE O F ALASKA
2003 LEGISLATIVE SESSION

R evis ion  D ate/T im e (N ote if correction): 
Title An Act relating to initiatives

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected: 
‘ BRU

HB31

OOG
Elections

Component Elections
Sponsor
Requester

Representative Wiliams
House State Affairs

Expenditures/Revenues

Component No. 

(Thousands o f D ollars)

21

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES'

ICHANGE IN REVENUES ( ) f

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any cu rren t year (FY2003) cost: 0.0 ___________
Mark th is  box (X) i f  fund ing  fo r th is  b ill is included in the  G overnor's FY 2004 budget proposa l: I I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
The  d iv is ion  w ou ld  be able to c rea te  a spreadsheet using in form ation from  V R E M S  and o ffic ia l e lection  
re turns to  ca lcu la te  the  new  d is tric t percentage requ irem ents o f the  bill. Th is w ou ld  require m in im al s ta ff 
tim e. A  report w ou ld  be created show ing d istrict by d is tric t num bers and percentages. This in -house  
report w ou ld  not have an add itiona l fisca l im pact on the  d iv is ion.

Prepared by: 
Division 

Approved by: 
Agency

Lauri Allred Phone 465-5347
Division of Elections Date/Time 2/28/03 9:54 AM

Linda J. Perez, Director Date 2/28/2003
Office of the Governor. Administrative Services

(Rovlsed 9/2002 OMB) Page 1 of _1___



A l a s k a  S t a t e  L e g i s l a t u r e
During Session: 
State Capitol 

Juneau, AK 99801-1182 
(907)465-3424 

Fax (907) 465-3793

Co-Chair 
House Finance Committee 

Subcommittee Chair 
Environmental Conservation 

Courts

In Ketchikan:
50 Front Street, Suite 203 

Ketchikan, AK 99901 
(907) 247-4672 

Fax (907) 225-8546Representative William K. Williams

Sponsor Statement for HB 31/ H JR  5 
Initiative and Referendum Petitions

“An Act relating to initiative and referendum petitions; and 
providing for an effective date”

House Bill 31 and House Joint Resolution 5 (“HB 31/ HJR 5”) were introduced to 
encourage broad, statewide support for the idea contained within an initiative before it 
gets on the ballot. By including voters from all parts of Alaska in the process, the 
legislation promotes awareness of initiatives to people throughout the state.

The legislation supports the letter and spirit of Article XI, Section 3, of the Alaska 
Constitution, which requires initiative sponsors to obtain a minimum of one signature 
from residents of at least two-thirds of the House Districts in the State of Alaska (27 
districts). HB 31/HJR 5 proposes that initiative sponsors gather signatures from residents 
of at least three-quarters of House Districts (30 districts). The legislation also proposes 
that the total number of signatures in each of those districts amount to at least seven 
percent of the number of people who voted in the most recent election in that district. It 
does not change the constitution’s requirement that the total number of signatures 
statewide in support of an initiative or petition amount to at least ten percent of the 
number of people who voted in the most recent election. The legislation would put a 
proposed constitutional amendment on the ballot, leaving it to the people of the state to 
decide if these changes ar  ̂warranted.
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