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The United States argues that because the Alaska Native 
Claims Appeal Board made the final decision for the Depart­
ment o f the Interior, 12 once it decided the case against the 
BLM , the BLM's claim was no longer the position o f the 
Department. That argument does not go far enough, because 
until the Board ruled, the B LM ’s position was the position o f 
the Department. There can be no question that from the time 
the BLM  asserted its position until the time Doyon defeated 
it before the Board, the Department actively and positively 
asserted claims on behalf o f the United States to the Kandik 
and Nation riverbeds. And a past assertion o f a claim by the 
Bureau o f Land Management has been held to be sufficient to 
amount to an assertion o f a claim for statute o f limitations 
purposes. 13

[6] Once the government has form ally asserted a claim to 
an interest in land, a state government is entitled to treat the 
land as "real property in which the United States claims an 
interest" 14 regardless o f whether the United States has ceased 
actively to assert its claim. Because the United States has 
asserted a claim, and retains authority to assert it again, the 
past assertion operates as a present cloud on the state's title.
I f  the United States does elect to drop its claim, it can unilat­
erally destroy jurisdiction over the Quiet Title Act suit simply 
by filing a disclaimer. 15 Once it files a section (e) disclaimer 
pursuant to the statute, then it becomes plain that it no longer 
"claims an interest" for purposes o f section (a). The coherent 
scheme o f the Quiet Title Act requires the filing o f a section 
(e) disclaimer to eliminate the title dispute arising out o f the 
government's claim.
[7] By contrast, in the case at bar, the United States once 
actively claimed in litigation that it owned the riverbeds, and 
in this litigation when put to the test by the district court 
refused to file a disclaimer, because it wanted to retain the 
power to assert a claim in the future. Since the statute pro­
vides that the United States can destroy jurisdiction by filing 
a disclaimer, it would be illogical to construe it to mean that 
the United States can also destroy jurisdiction by filing a 
refusal to make a disclaimer.

Our recent decision in Leisnoi, Inc. v. United States 16 facili­
tates decision. In Leisnoi, the federal government had never 
at any time asserted a claim. A Native corporation sued to 
quiet title because a private individual had filed a lawsuit in 
state court asserting that the Native corporation did not prop­
erly obtain its conveyance from the United States, and that the
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United States should decertify the Native corporation and 
revoke its conveyance. In contrast to the case at bar, the 
United States expressly and consistently denied that it had any 
claim, and filed a disclaimer o f interest in the Quiet Title Act 
lawsuit. We held that the case was properly dismissed for lack 
o f jurisdiction, and that the district court properly refused to 
confirm the disclaimer because it had no jurisdiction to do so, 
because the government, had never disputed the Native corpo­
ration's title. Although the private claimant purported to dis­
pute the title on behalf o f the United States, at the time the 
Quiet Title Act lawsuit was dismissed the state court had ren­
dered judgment against his claim and expressly removed any 
claim the private claimant had placed on the Native corpora­
tion's title.

By contrast with Leisnoi, in the case at bar the United 
States rather than a private party has disputed the State o f 
Alaska's title. Nor has it clarified and dissipated any ambigu­
ity in its previous assertion o f title to the Nation ar:d Kandik 
Rivers. In Leisnoi the United States attempted to file a formal 
disclaimer o f all interest under the Quiet Title Act. 17 As is 
often true in cases filed by private citizens nom inally on 
behalf o f the United States, the private citizen's claim did not 
at all represent any position that the United States had ever 
taken, and there was and had been no dispute at all between 
the United States and the defendant in the "on behalf of" law­
suit.

[S] By contrast, in the case at bar, the United States itself 
has formally claimed that the Kandik and Nation were non­
navigable at statehood so that it retained title and the State o f 
Alaska did not obtain title. The United States form ally admit­
ted the State o f Alaska's averment that the United States 
"does not consider itself bound for purposes o f title by the 
BLM's past navigability determinations."18 That is, the United 
Stales pleaded that it did not consider itself bound to maintain 
its sometime position that the rivers were navigable. In 
response to the State o f Alaska's averments that the Kandik, 
Nation and Black were navigable at statehood, the United 
States pleaded that these allegations o f navigability "consist 
o f conclusions o f law not requiring an answer." 19 This was not 
merely an early pleading before the United States settled on 
its position; it was the considered position o f the United States 
maintained to preserve whai it saw as a right to elect at any 
time in the future to assert nonnavigability. The Supreme 
Court has held that navigability "involve[s ] questions o f law
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inseparable from the particular facts to which they are 
applied," and navigability o f a particular river "is, o f course, 
a factual question."20 Thus the district court was correct under 
Rule S21 in treating the government’s "failure to deny" the fac­
tual averments o f navigability as admissions o f the fact, and 
the express reservation o f its right to change its position and 
assert nonnavigability as maintaining the dispute. The United 
States can no more refuse to answer the mixed question aver­
ment o f navigability than a personal injury defendant could 
refuse to answer the mixed question aveiment that it had acted 
negligently. There remains a live dispute between the United 
States and the State o f Alaska regarding whether the Nation 
and Kandik Rivers were navigable at statehood. That suffices 
for jurisdiction under subsection (a) o f the statute.22

The United States, in its brief before us, argues that "even 
if the question o f navigability requires an answer, the district 
court should have permitted the United States to amend its 
answer to provide one." That would be a strong argument, had 
the United States asked the district court fo r leave to amend. 
But it did not. Even after it lost in district court on navigabil­
ity, and filed a motion for reconsideration, the United States 
did not seek leave to amend. The United States stuck so 
firm ly to its contention that : t did not have to answer the navi­
gability averment, that it never asked for permission to answer 
the averment even after the district court decided it had to 
answer. Where a party never asked for permission, its argu­
ment that the "district court should have permitted" is without 
force.

"We have permitted only narrow and discretionary excep­
tions to the general rule against considering issues for the first 
time on appeal. They are (1 ) when review is necessary to pre­
vent a miscarriage o f justice or to preserve the integrity o f the 
judicial process . . .  ."23 In two other cases, Black and Jackson, 
we held that where a party did not seek leave to amend a 
pleading in the lower court, we would not remand with 
instructions to grant leave to amend.24 Where a party does not 
ask the district court fo r leave to amend, "the request [on 
appeal] to remand with instructions to permit amendment 
comes too late."25 This case does not fa ll within the exception 
for miscarriages o f justice and preserving the integrity o f the 
judicial process. The United States has at various times taken 
positions on both sides o f the proposition that the Kandik and 
Nation Rivers were navigable at statehood. There is no injus­
tice in holding the United States to a determination o f  naviga-
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bility based upon its obdurate refusal to answer the averment 
o f navigability; the United States reached the same conclusion 
in the determination o f the Alaska Native Claims Review 
Board, an adjudicative organ o f the Department o f the Inte­
rior.

The Black R iver

[9 ] The Black River is a harder case for the State o f Alaska, 
because the federal government held o f f on asserting its posi­
tion until after Doyon's administrative litigation was resolved 
as to the Nation and Kandik, and then threw in the towel with­
out forcing Doyon through another administrative proceeding. 
It is plain from the record that the United States applied the 
administrative decision for the Kandik and Nation Rivers in 
deciding what its position would be on the Black River, and 
would probably have followed it had it come out the other 
way. That cuts in favor o f jurisdiction, because the state o ffi­
cials know that the federal government considers the Black to 
be like the Kandik and Nation, and i f  it asserts a claim on 
those rivers, it w ill most probably assert a claim on the Black. 
But the United States has never, so far as the record shows, 
expressly asserted a claim on the Black, which cuts against 
jurisdiction.

Arguably under our decision in Shultz v. Department o f 
A rmy,26 the United States has not done enough to make a 
cause o f action regarding the Black River to accrue, fo r pur­
poses o f the statute o f limitation. But it is possible that a claim 
is substantial enough for jurisdiction even if  limitations 
against a private litigant has not yet begun to run. We distin­
guished between easement cases like Schultz and disputes 
over title that would give rise to possessory rights in Michel 
v. United States.27 Also, because Congress in 1986 eliminated 
the Quiet Title Act statute o f limitations where state govern­
ments bring the suits, the "claims an interest" language in the 
jurisdiction-granting subsection28 has been cut loose from the 
jurisdiction-terminating provision barring private actions 
unless brought v/ithin twelve years o f "the date upon which 
it accrued."29

We have held that the statute o f limitations portion o f the 
Quiet Title Act "does not require that the United States com­
municate its claim in clear and unambiguous terms," which 
argues in favor o f jurisdiction, but that a cause o f action does 
not accrue for limitations purposes "when the United States'
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[10] Our recent decision in Leisnoi31 seems to us to be an 
insuperable barrier to jurisdiction regarding the B lack River. 
Leisnoi holds that because subsection (a) o f  the Quiet Title 
Act requires that title be "disputed,"32 there must be a dispute 
between the United States and the p laintiff in the Quiet Title 
Act suit.33 There has never been a dispute between the United 
States and the State o f Alaska over the Black River. The 
United States reserves the right to start a dispute, and has not 
disclaimed any interest. There may well be a dispute at some 
time, considering that the federal position on the B lack simply 
followed the administrative determination on the Kandik and 
Nation, and it has taken conflicting positions on those rivers. 
But whatever dispute there may be, it has not yet occurred.
The express federal reservation o f rights is not to revert to a 
position previously held, as with the Kandik and Nation, but 
to adopt a position never previously taken.

[11] This is not to say that the State o f Alaska ought not to 
be able to sue to quiet title in the B lack River. Arguably it 
should. Forty years after statehood, it ought to be able to man­
age its property knowing what is its property. And the litiga­
tion, if there is to be litigation, ought to take place while 
witnesses with personal knowledge are still alive to testify.
The district court's concerns about the federal "dog in the 
manger" posture are well taken. But the statutory language as 
construed in Leisnoi nevertheless leaves the district court 
without jurisdiction to quiet title in the B lack River. A title 
cannot be said to be "disputed" by the United States if it has 
never disputed it. The statute as it stands does not enable us
to repair this practical problem. We are compelled to reverse 
the district court's judgment insofar as it spoke to the Black 
River, and remand the case so that the claim can be dismissed 
for lack o f  jurisdiction as to the B lack River.

II. Indian lands.

The United States argues that, to the extent we affirm , the 
district court should be required to reword its judgment to 
exclude Indian lands from its scope. The Native corporations 
have not appealed.

The United States argues that because the Quiet Title Act 
does not permit suit against it to quiet title with respect to 
"trust or restricted Indian lands,"34 the district court erred in

claim is ambiguous or vague."30
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not entering a judgment excluding such lands.35 The United 
States did not plead or otherwise allege that there are any trust 
or restricted Indian lands affected by the judgment, but its 
answer did say that "preliminary research indicates the possi­
ble presence o f individual landowners or Native allotment 
claimants on the specified rivers."

A "colorable" claim that land is Indian trust or restricted 
land defeats Quiet Title Act jurisdiction, but a claim that is 
not even "colorable" does not.36 There can be no Indian lands 
in the bed o f a navigable river, because such underwater lands 
as a matter o f law were held in trust for the state by the United 
States prior to statehood, and passed to the State o f Alaska on 
statehood.37 The Alaska Native Allotment Act did not reserve 
title to submerged lands fo r future allotment awards.38 Lands 
granted as Native allotments exclude lands under navigable 
waters.39

There being no colorable claim to any Indian lands in the 
beds o f the Kandik and Nation Rivers, the district judge did 
not err in rejecting the United States' proposed language in 
the judgment.

CONCLUSION

The judgment is AFF IRM ED  with respect to the Kandik 
and Nation Rivers and REVERSED  with respect to the Black 
River. As to the Black River, the matter is remanded to the 
District Court with instructions to dismiss for lack o f jurisdic­
tion.
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Statehood Entitlement -  Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres o f  submerged lands. Unfortunately, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. Although BLM  has made 
numerous navigability determinations and the Department o f  the Interior is presently working 
positively with the state to identify and issue a “ Recordable Disclaimer o f  Interest”  for navigable 
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions o f  litigation dollars before Alaska realizes its entitlement, i f  at all. In 
addition, the passage o f  time weakens the state’ s ability to provide the factual determinations necessary 
to prove in a federal court that a waterbody was navigable at the time o f  statehood.

Issues o f  State Ownership o f  Submerged Lands

Alaska faces two types o f  legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which o f  the state's rivers and lakes 
are navigable. Alaska’ s second hurdle is to determine which submerged lands the United States legally 
withdrew prior to statehood. The state’ s attempts to resolve these issues are thwarted by the extremely 
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack o f  a non­
judicial process to determine title.

The Basis o f  the S tate ’ s C laim  o f  T itle to Submcrned Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles 
by virtue o f  the Equal Footing Doctrine and the Submerged Lands Act o f  1953. The Equal Footing 
Doctrine dictates that new states enter the Union with all o f  the powers o f  sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable waters and between mean high and mean low tide as a matter o f  constitutional right, subject 
only to the paramount federal power to control the waters fo r navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable waters to confirm their automatic passage under the equal footing 
doctrine.



For purposes o f  title to submerged lands, waters are navigable when they are used or susceptible o f  
being used in their natural and ordinary condition as highways fo r commerce over which trade and 
travel may be conducted. Unfortunately, only a handful o f  waterways have been adjudged navigable 
since Alaska’ s statehood, because o f  the unwillingness o f  the United States to settle navigability issues 
outside litigation, and because o f  the jurisdictional difficulties o f  litigating navigability against the 
United States.

Despite the Equal Footing Doctrine and the Submerged Lands Act, the United States claims title to 
most or all o f  the state’ s submerged lands within the 25%  o f  Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division of Lands v. United States, 482 U.S. 
193 (1987 ). Commonly referred to as the “ Utah Lake”  case. In Utah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1 ) that Congress clearly intended to include submerged lands in the withdrawal, and (2 ) that 
Congress affirmatively intended to defeat the future state’ s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the lake-bed in the 
reservation, despite the fact that the purpose o f  the reservation was to preserve the lake for a reservoir.

Navigable W aters Jurisd ictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent o f  their authority to do so is unclear. In some instances the agency 
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope o f  an agency’ s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Ser/ice and Bureau o f  Land Management. The 
Court o f  Appeals fo r the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause i f  the activities could negatively affect the purpose o f  the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

Navigability C rite ria  Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability o f  the waters 
that overlie them. The United States Bureau o f  Land Management (B LM ) makes navigability 
determinations infrequently, only fo r lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements B LM  conveys the adjacent and non-submerged land without navigability 
determinations. Even when BLM  finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount o f  acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the State’ s efforts to identify and manage navigable waters has 
been the long-standing differences o f  opinion between the State o f  Alaska and the United States 
regarding the application o f  the test for determining title navigability. Navigability is a question o f 
fact, not a simple legal formula. Variations in waterbody use that result from different physical
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characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents fo r determining navigability in other states based upon the paiticular facts presented in 
those cases.

The physical characteristics and uses o f  a waterbody used by the State for asserting navigability 
“ criteria,”  are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’ s 
geography, economy, customary modes o f  water-based transportation, and the particular physical 
characteristics o f  the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number o f  court 
cases challenging particular findings o f  non-navigability by the federal government. Some o f  the 
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U .S. Court o f 
Appeals, the federal courts rejected the federal government’ s restrictive interpretation o f  the 
phrase “ highway o f  commerce” in the title navigability test. The federal district court stated 
that to demonstrate navigability, it is only necessary to show that the waterbody is physically 
capable o f  “ the most basic form o f  commercial use: the transportation o f  people or goods.” 
Because the Gulkana River can be used for the transportation o f  people or goods, the Gulkana 
R iver was found navigable. The court o f  appeals found that the modern use o f  the Gulkana 
River fo r guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics o f  the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible o f  commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

K andik , Nation and Black Rivers. In this case, the State and Doyon Limited successfully 
established that the use o r susceptibility o f  use o f  a river or stream by an 18-24 foot wooden 
riverboat capable o f  carrying at least 1,000 pounds o f  gear or supplies is sufficient to establish 
navigability. Based upon the use o f  these types o f  boats for the transportation o f  goods and 
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation o f 
the federal Quiet Title Act, failed to rule on the B lack River. The Department o f  the Interior 
issued a “ Recordable Disclaimer o f  Interest" fo r the Black River, however, in 2003.

Alagnak River, Nonvianuk River, Kuknklek Lake and Nonvianuk Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
were all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means o f  access fo r local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.
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From the standpoint o f  the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
Department o f  Natural Resources includes the following explanations:

“ When information is lacking, and it must make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U .S .G .S . maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length o f  the stream o f  no more than 50 feet per mile."

“ Streams depicted with single lines, although narrower in width, may also be listed as 
potentially navigable i f  they have gradients o f  substantially less than 50 feet per mile 
and are at least 10 miles."

“ I f  a lake is totally isolated, it will be included on the state’ s navigability maps i f  it is at 
least 1 Vz miles long. That length insures that the lake can be used as a highway.”

“ An isolated lake might need to be 2-3 miles long to be included on the state’ s 
navigability maps.”

“ ...those lakes which are shown on maps and aerial photographs as having a navigable 
water connection with other navigable waters, or which are accessible by short overland 
portages, are considered navigable regardless o f  the size o f  the lake."

C louded Titles Due to Erroneous Navigability Determ inations

The standard procedures for surveying and conveying federal land are found in the Manual o f  
Instructions fo r the Survey o f  the Public Lands o f  the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment o f  acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres o r larger, and rivers and streams three chains (198 feet) in width or wider, regardless o f  
navigability, be meandered rivers, lakes, and streams is not included in computing the amount o f  land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
1983, the federal government treated submerged lands the same as uplands. A ll bodies o f  water that 
were considered non-navigable by the federal government, regardless o f  size, were surveyed as though 
they were uplands and the acreage o f  submerged lands were charged against the total acreage 
entitlement.

Because o f  these conveyance procedures, the navigability o f  waterbodies in Alaska has been an issue 
o f  contention since the enactment o f  the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack o f  information about many waterbodies, the situation was exacerbated by 
the narrow definition o f  navigability used by the federal government. Hundreds o f  rivers, lakes and 
streams considered navigable by the state were determined non-navigable by the federal government.
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In 1983, the Department o f  the Interior agreed that the standard rules o f  survey should be followed for 
land conveyances in Alaska. The recipients o f  conveyances from the federal government are charged 
only fo r the amount o f  public land is calculated by the survey, which does not include the areas o f 
meandered : :vers, lakes and streams. This decision by the Department o f  the Interior was legislatively 
approved in 198S.

Despite the fact that the use o f  these survey procedures has eliminated many o f  the land conveyance 
problems after 1983, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds o f  erroneous non­
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands i f  the selection process had been terminated.

D ifficu lties Quieting T itle to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership o f  a navigable water body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “ to adjudicate a disputed title to real property in which the United 
States claims an interest.”  28 U.S. C. § 2409a(a). The United States ha? adopted a very narrow view 
o f  the term “ claims and interest,”  asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context o f the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court o f  Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim o f  interest to give the court jurisdiction under the Quiet Title Act, fo r these few 
waterways the State still may be unable to get a judgment, fo r the following reason. The State receives 
notice o f  a non-navigability determination when BLM  issues a conveyance decision. Both because the 
State must give ISO days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause o f  action against the United States.

Therefore, the State rarely has a viable cause o f  action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue o f  whether the United States defeated the State’ s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination o f  whether a water-body is navigable is a complex process requiring 
factual determinations that a waterway had been effectively used for commerce prior to statehood. In 
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
fo r the Ninth Circuit Court o f  Appeals noted in January, 2000:
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“ There is also a serious policy concern in favor o f  allowing resolution o f  disputes based on the 
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability o f  litigation. Someone who used one o f 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple o f  hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as o f  1959 to all the incidents o f  
ownership in its rivers, yet still deprived o f  clear title forty years later, is effectively deprived o f 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’ s claim 
that these three rivers met the federal courts criteria fo r determining navigability, this case took nine 
years and upwards o f  a million o f  state and federal dollars to litigate, eventually resulting in the State 
winning two o f  the three cases and achieving no solution on the third.

Solutions Through Adm inistrative Action -  Recordable D isclaimer o f Interest

Following meetings with the Legislative leadership in 2002, the Department o f  the Interior offered to 
examine the possibility o f  using a “ Recordable Disclaimer o f  Interest” as a means o f  resolving 
submerged lands title disputes between the state and the federal government. In 2003, the Department 
o f  the Interior issued a “ Recordable Disclaimer o f  Interest”  in the B lack River located in Northeast 
Alaska. This River was one o f  three rivers in that region that the ownership o f  the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departments o f  Natural Resources and Fish and Game to expedite the petition process to the 
Department o f  the Interior for issuing “ Recordable Disclaimers o f  Interest”  for navigable waters and 
RS 2477 Rights-of-way. The major emphasis o f  the project has been directed at navigable waters.
Some petitions arc pending and others are due to be submitted early in 2004.

Solutions Through Federal Legislation

A. Changes to the Quiet T itle Act. The precise issue in dispute between the state and the United 
States is what should require the United States to “ claim an interest”  so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence o f  a legal cloud on title sufficient to 
constitute a federal claim o f  interest, so that the United States’ refusal to take a position as to 
navigability for title purposes o f  waters on federal lands would give the state a cause o f  action 
in federal court.
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B . Jo in t State/Federal Navigable W aters Commission. In 1971, Congress and the State o f 
Alaska respectively created a Joint Federal/State Land Use Planning Commission fo r Alaska to 
assist in the massive land-use planning process following passage o f  the Alaska Native Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose o f  expediting navigability determinations and providing 
recommendations fo r ways to improve the process o f  making water use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion o f  the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

Examples o f Navigability Complexities & Additional In form ation

Appendix A is a copy o f  the State o f  Alaska’ s August 27, 1992 notice to Secretary o f  the Interior, 
Manuel Lujan, Jr. o f  its intent to quiet title to submerged lands described under 194 specific water­
bodies in Alaska. Similarly, Appendix B contains a copy o f  the official notice to Secretary o f  the 
Interior Bruce Babbitt o f  the State’ s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. Most o f  the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau o f  Land Management as being navigable fo r land conveyance purposes but 
have maintained that this assertion is not for title purposes.
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C a l v - i l l e  R e g ic x i

M c u th  o f  C o l v i l l e  R i v e r  t o  N u k a  R i v e r  
M c u th  o f  K i n a  R i v e r  t o  Q i e f a m a k

N o r t h w e s t  R e a r ic n

M c u t h  o f  A g i a r u k  R i v e r  t o  A m e r i c a n  R i v e r  
M c u th  o f  A m e r i c a n  R i v e r  t o  B x k l  C r e e k  
M o u th  o f  B u c k l a r d  R i v e r  t o  W e s t  F o r k  
M c u t h  o f  F i s h  R i v e r  t o  Q m i l a k  C r e e k  
M c u th  o f  N i u k l u k  R i v e r  t o  C o u n c i l  
M c u th  o f  K o taJk  R i v e r  t o  L o w e r  K o b u k  C a n y o n  
M c u th  o f  K o y u k  R i v e r  t o  D im e  L a n d i n g  
M o u th  o f  K U z i t r i n  R i v e r  t o  N c c c a p a g a  R i v e r  
M o u th  o f  N a K a p a g a  R i v e r  t o  T u r n e r  C r e e k  
M o u th  o f  N o a t a k  R i v e r  t o  A n i u k  R i v e r  
M c u t h  o f  S a l a w i k  R i v e r  t o  K b g a r a k  R i v e r  
S h a k t o o l i k  R i v e r  
T h r o a t  R i v e r  
U n g a l i k ' - R i v e r
M o u th  o f  U n a i a k l e e t  R i v e r  t o  T e n m i l e  C r e e k

K o v u k u k  R i v e r  R e g i o n

M c u th  o f  H c q a t z a  R i v e r  t o  H o g  L a n d i n g  
M c u th  o f  K o y u k u k  R i v e r  t o  H e t t i e s  
M o u th  o f  M i d d l e  F o r k  t o  W is e m a n

U p p e r  Y u k o n  R e g i o n

M c u th  o f  E e a r p a w  R i v e r  t o  D ia m o n d  
M c u th  o f  B e a v e r  C r e e k  t o  V i c t o r i a  C r e e k  
B i r c h  C r e e k
M o u th  o f  B l a c k  R i v e r  t o  B o u n d a r y
M o u th  o f  C h a n d a  l a r  R i v e r  t o  N o r t h  a n d  W e s t  F o r k s
M o u t h  o f  C h a r l e y  R i v e r  t o  B e a r  C r e e k
M o u th  o f  C h a t a n i k a  R i v e r  t o  S t e e s e  H ig h w a y  B r i d g e
C h r i s t i a n  R i v e r
M o u th  o f  C o l e e n  R i v e r  t o  L a k e  C r e e k  (5 9  m i l e s )  
M c u th  o f  C r o o k e d  C r e e k  t o  B r i d g e  
G r a s s  R i v e r
M o u th  o f  H e s s  C r e e k  t o  N o r t h  a n d  S o u t h  F o r k s  
M c u th  o f  H o d z a n a  R i v e r  t o  P i t k a  F o r k  ( 7 9  m i l e s )  
J i m  L a k e
M c u th  o f  K a n d i k  R i v e r  t o  B o u n d a r y  
M o u th  o f  N a t i o n  R i v e r  t o  B o u n d a r y
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M c u t h  o f  P o r c u p i n e  R i v e r  t o  B o u n d a r y  
R a y  R i v e r
M c u th  o f  S e v e n t y m i l e  R i v e r  t o  B a r n e y  C r e e k  
M c u t h  o f  S h e e n  j  e h  R i v e r  t o  T h i u i c k c h n  j  i k  C r e e k  
M c u th  o f  T a t c n r i u k  R i v e r  t o  B o u n d a r y

4 0  M i l e  A r e a

F o r t y  M i l e  R i v e r
M c u t h  o f  N o r t h  F o r k  F o r t y  M i l e  R i v e r  t o  K in k  
M o u th  o f  S o u t h  F o r k  F o r t y  M i l e  R i v e r  t o  M o s q u i t o  F o r k

S o u th  CETTtral R e g io n

M o u th  o f  C h u l i t n a  R i v e r  t o  T o k o s i t n a  R i v e r  
M c u t h  o f  K a s i l o k /. R i v e r  t o  T u s t u m e n a  L a k e  /•’
M c u t h  o f  K e n a i  R i v e r  t o  K e n a i  L a k e  
K e n a i  L a k e  
K n i k  R i v e r
L a k e  L o u i s e  a n d  c u t l e t  
L a k e  T u s tu n m e n a
M o u t h  o f  S k w e n tn a  R i v e r  t o  P o r t a g e  C r e e k  
S u s i t n a  L a k e
M o u th  o f  S u s i t n a  R i v e r  t o  I n d i a n  R i v e r  
M c u t h  o f  T a l k a e t n a  R i v e r  t o  c h u n i l n a  C r e e k  
M c u t h  o f - T o k o s i t n a  R i v e r  t o  H a r e  L a k e  O u t l e t  
T y o n e  L a k e
M c u t h  o f  T y o n e  R i v e r  t o  T y o n e  L a k e
M c u t h  o f  Y e n tn a  R i v e r  t o  c o n f l u e n c e  o f  i t s  E a s t  a n d  W e s t  F o r k s  
J o h n s o n  R i v e r  
R e d  R i v e r

T a n a n a  R e g io n

M o u th  o f  C n a n a  R i v e r  t o  N o r t h  F o r k
M o u th  o f  C h i s a n a  R i v e r  t o  S c o t t i e  C r e e k
M o u th  o f  G o o d p a s t u r e  R i v e r  t o  C e n t r a l  C r e e k
H a r d i n g  L a k e
H e a l y  L a k e  a n d  o u t l e t
J o h n s o n  R i v e r
M o u th  o f  K a n t i s h n a  R i v e r  t o  L a k e  K i n c h u m i n a
L a k e  G e o r g e  a n d  c u t l e t
L a k e  M a n s f i e l d  a n d  o u t l e t
M o u th  o f  N a fc e s n a  R i v e r  t o  N a t e s n a  M in e
M o u t h  o f  N e n a n a  R i v e r  t o  H e a l y  P i v e r
M c u t h  o f  S a l c h a  R i v e r  t o  P a l d o  C r e e k
M c u t h  o f  T a n a n a  R i v e r  t o  N a f c e s n a  a n d  C h i s a n a  R i v e r s
M o u th  o f  T e k l a n i k  R i v e r  t o  n e a r  C a im a  L a k e
M o u th  o f  T e t l i n  R i v e r  t o  T e t l i n  L a k e
M c u t h  o f  T o l o v a r a  R i v e r  t o  W e s t  F o r k
M c u t h  o f  W ood R i v e r  t o  F i s h  C r e e k

2



m   -  -  •

M i d d l e  Y u k m  R i v e r

M o u th  c f  I n n o k o  R i v e r  t o  C r i p p l e  C r e e k  
M c u th  o f  I d i t a r c d  R i v e r  t o  I d i t a r o d  
K h c r to l  R i v e r  
L i t t l e  M a l o z i t n a  R i v e r  
M e l o z i t n a  R i v e r
M c u th  o f  N c w i t n a  R i v e r  a n d  S u l s t n a  R i v e r s  t o  T a m a r a c k  C r e e k  
T o z i t n a  R i v e r

L o w e r  Y u k o n  R e g i o n

A n v i k  R i v e r  
B o n a s i l a  R i v e r  
K o t l i k  R i v e r  
N u l a t o  R i v e r  
P a s t o l i k  R i v e r

K u s k n k w im  R i v e r  R e g i c n

M o u th  o f  A n i a k  R i v e r  t o  S a lm o n  R i v e r  
M c u t h  o f  B i g  R i v e r  t o  O t t e r  C r e e k  
M o u th  o f  C h u k c w a n  R i v e r  t o  G eiuuk  R i v e r  
C r o a k e d  C r e e k
M c u t h  o f  E a s t  F o r k  K u s k o k v im  R i v e r  t o  S l e w  F c r k  a n d  T o n z o n a  R i v e r
M o u th  o f  G e r u k  R i v e r  t o  B e a v e r  C r e e k
M c u t h  o f  G e o r g e  R i v e r  t o  J u l i a n  C r e e k
M o u th  o f  H o l i t n a  R i v e r  t o  Q iu k o w a n  R i v e r
H e h o l i t n a  R i v e r
M o u th  o f  J o h n s o n  R i v e r  C ro n  M ud C r e e k  P o r t a g e  t o  C r o o k e d  C r e e k  
M o u th  o f  J c h n s a n  R i v e r  t o  N u n a p i t c h u k  a r d  A t r c a u t l u a k  
K i s a r a l i k  R i v e r  »■—
M o u th  o f  K u g u k l i k  R i v e r  t o  K i p n u k  
K u l i k  L a k e
M c u t h  o f  X U slcckw im  R i v e r  t o  N o r t h  F o r k  
L i t t l e  T o n z c n a  R i v e r
M c u t h  o f  M i d d l e  F o r k  a n d  B ig  R i v e r  t o  S a lm o n  R i v e r  
M c u th  o f  M i d d l e  F o r k  K u s k o k v im  R i v e r  t o  P i t k a  F o r k  
M o u th  o f  N ix o n  F o r k  t o  i t s  W e s t  F o r k
M c u th  c f  N o r t h  F o r k  K u s k o k v im  t o  L a k e  H i n c h u n i i n a  P o r t a g e
M c u th  o f  S o u t h  F o r k  K u s k o k v im  R i v e r  t o  T a t i n a  R i v e r
M o u th  o f  S t o n e y  R i v e r  t o  L im e  v i l l a g e
M o u th  o f  S w i f t  F o r k  t o  H ig h p c w e r  C r e e k
M c u th  o f  T o k o t n a  R i v e r  t o  F o u r t h  o f  J u l y  C r e e k
M o u th  o f  T a l b i k s a k  R i v e r  t o  Y u k o n - R u s k a k w im  P o r t a g e
M c u th  o f  T u l u k s a k  R i v e r  t o  U p p e r  L a n d
W h i t e f i s h  L a k e  a n d  o u t l e t

B r i s t o l  B a y  R e g i o n

A l e c  R i v e r  o k - . ' j v n ’ k u  
A n i a k c h a k  R i v e r
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B l a c k  L a k e  * -
M c u th  o f  C h i g n i k  R i v e r  t o  B l a c k  L a k e  o U , < y v ^ ^
Oilkum inuk Lake
C h i l i k a d r u t n a  R i v e r
C h u l i t n a  R i v e r
C l a r k  R i v e r
M c u th  o f  C o p p e r  R i v e r  t o  F a i l s  
D ag o  C r e e k  * v«»A4K>k- 
D og S a lm o n  R i v e r  u y a ^ h j ' z -  
E e k  R i v e r
B g e g ik  R i v e r  a n d  B e c h a r o f  L a k e  
G i b r a l t e r  L a k e  a n d  c u t l e t  
W o r th  o f  G o o d r^ e v s  R i v e r  t o  W a t l a m u s e  C r e e k  
M c u th  o f  I g u s h i k  R i v e r  t o  A m a n k a  L a k e  
I l l i a m n a  L a k e
M o u th  o f  I l l i a m n a  R i v e r  t o  F o r k s
M o u th  o f  K a n e k t o k  R i v e r  t o  K a a a t i  L a k e
K a k h o n a k  La3ce
M o u th  o f  K in g  S a lm o n  R i v e r  t o  O l d s  C r e e k  (/■mus'UJ k -
M c u th  o f  K v i c h a k  R i v e r  t o  I l l i a m n a  L a k e  ^
L a k e  A l e k n a g i k  
L a k e  C h a v e k u k t u l i  
L a k e  C l a r k  
L a k e  B e v e r l y  
L a k e  K U l ik  a u  .
L a k e  N e r k a
L o w e r  P i k e  L a k e  a n d  o u t l e t  ucuvlWVv 
Ko k w o k  R i v e r  ^
K o k t u l i  R i v e r  
M u k lu n g  R i v e r
M c u th  o f  M u l c h a t n a  R i v e r  t o  S u m m it  C r e e k
M o u th  o f  N a k n e k  R i v e r  t o  N a k n e k  L a k e  M f
N e g u k t h l i k  R i v e r
N e u r a l e n  R i v e r
N i s h l i k  L a k e
M o u th  o f  N u s h a g a k  R i v e r  t o  N ew  S t u y a h o k
M c u th  o f  N u y a k u k  R i v e r  t o  N u y a k u k  L a k e
O n g c k e  R i v e r
O s v i a k  R i v e r
Q u ig m y  R i v e r
P i l e  R i v e r
R u t h  L a k e  a n d  o u t l e t  v ^ rv su cU -
M c u th  o f  S m e l t  C r e e k  t o  S m e l t  L a k e  W n-k-*.eic_
M c u th  o f  S n a k e  R i v e r  t o  N u n a v a u g a l u k  L a k e  
S t u y a h o k  R i v e r  
T a z m in a  R i v e r
M o u th  o f  T o g i a k  R i v e r  t o  T o g i a k  L a k e  
T u n u l k  R i v e r  
U a l i k  L a k e
M o u th  o f  U g a s h i k  R i v e r  t o  L o w e r  a n d  U p p e r  U g a s h i k  l a k e s  
U p n u k  L a k e  
W e a ry  R i v e r

4
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M c u t h  o f  W ood R i v e r  t o  L a k e  M e k n a g i k  

C o p p e r  R i v e r  R e g i o n

M c u th  o f  B e r i n g  R i v e r  t o  n e a r  B e r i n g  L a k e
M o u th  o f  C h i t n a  R i v e r  t o  T a n a  R i v e r
M c u th  o f  C c p c e r  R i v e r  t o  B a t z u l n e t a s  ( a b o v e  S l a n a )
C r c s - s w i n d  l a k e
M o u th  o f  E y a k  R i v e r  a n d  E y a k  L a k e  
M c u t h  o f  K l u t i n a  R i v e r  t o  K l u t i n a  L a k e  
Lo ,te  R i v e r
M i l e s  L a k e  a n d  c u t l e t  
M e l c h i n a  R i v e r

-  T a s n u n a  R i v e r
-  M c u t h  o f  T a r l i n a  R i v e r  t o  T a z l i n a  L a k e

S o u t h e a s t  R e a i c n

C h i l k a t  R i v e r  
C h i l k c o t  R i v e r  
S t i k i n e  R i v e r

K c d i a k  I s l a n d  a n d  g - i e l i k o f  S t r a i g h t  R e g i o n  

A f c g n a k  L a k e
M o u th  o f  A f o g n a k  R i v e r  t o  t h e  r e m a i n s  o f  t h e  B r i d g e  
A k a l u r a  a n d  R e d  L a k e s
M c u t h  o f  A n i a k c h a k  R i v e r  t o  A l b e r t  J o h n s o n  C r e e k  
K a r l u k  L a k e
M o u th  o f  K a r l u k  R i v e r  t o  K a r l u k  L a k e  _

S t a t e w i d e  R ec ricn

Y u k o n  R i v e r
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DEPARTMENT OF L A W

OFFICE OF THE ATTORNEY GENERAL

D e c e m b e r  1 7 ,  1 9 9 6
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rCWK KNOWLES, GOVERNOR 
PLSASE REPLY TO:
&  1031 WEST-lTH AVENUE SUITE200ANCHORAGE. ALASKA 99501-199° PHONE. (907) 269-5100

FAX: j’907) 276-3697
a  k e y  bank  bu ild in g100 CUSHMAN ST.. SUITE 400

F a irb anks , a la s k a  99701-4579PHONE: (907)451-2311FAX (907)451-2346
D  P.O BOX 110300-OlMONO COURT HOI JUNEAU. ALASKA 99811-0330 PHONE: (907)465-3500FAX: (907)465-5735
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B r u c e  B a b b i t t  
D e p a r t m e n t  o f  t h e  I n t e r i o r  
1 8 4 9  C S t r e e t  NW 
W a s h i n g t o n ,  D . C .  2 0 2 4 0

D e a r  M r .  B a b b i t t : I
T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  

a c t i o n s  a s  t o  t h e  s u b m e r g e d  l a n d s  d e s c r i b e d  o n  t h e  [ l i s t  a t t a c h e d  a s  
a p p e n d i x  A ,  a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  2 8  U . S . C .  
S 2 4 0 9 a ( m ) .  T i t l e  t o  t h e s e  l a n d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  
b a s e d  o n  t h e  e q u a l  f o o t i n g  d o c t r i n e ,  t h e  S u b m e r g e d |  L a n d  A c t  o f  M a y  
2 2 ,  1 9 5 3 ,  P . L .  8 3 - 3 1 ,  6 7  S t a t .  2 9 ,  4 3  U . S . C .  § §  1 3 0 1  e t  s e g .
t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u l y  7 ,  
3 3 9 ,  4 8 U . S  C .  n o t e  p r e c e d i n g  § 2 1 .

a n d
1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .

A t t a c h m e n t

S i n c e r e l y ,

B R U C E  M .  B O T E L H O  
A T T O R N E Y  G E N E R A L I

0 k c
n n e  M .  G r a c e
i s t a n t  A t t o r n e y  G e n e r a l

cc : L a u r i e  A d a m s ,  R e g i o n a l  S o l i c i t o r ,  D e p a r t m e n t  o f  I n t e r i o r  
T o m  A l l e n ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  
N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  B u r e a u  o f  I n d i a n  I A f f a i r s  
D a v i d  B .  A l l e n ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  
R o b e r t  B a r b e e ,  R e g i o n a l  D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e



APPEbTCDIX a

C o p p e r  R i v e r  R e g i o n  
C o p p e r  R i v e r  '

n o r t h e r n . . R e g i o n  
K u k  R i v e r  
M e a d e  R i v e r  
K u k p o w r u k  R i v e r

B r i s t o l  B a y  R e g i o n  
A r o l i k  R i v e r  
K a n e ) J : t o k  R i v e r  
K i s a r a l i k  R i v e r  
G o o d n e w s  R i v e r  
T o g i a J c  R i v e r



M e m o
STATE OF ALASKA 

DEPARTMENT OF LAW 
NATURAL RESOURCES SECTION

J a n e  A n v i k
D i r e c t o r ,  D i v i s i o n  o f  L a n d s
A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

T i n a  C u n n i n g
C o o r d i n a t o r ,  A N I L C A  P r o g r a m  
A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e

J o a n n e  G r a d e _ J Q  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
N a t u r a l  R e s o u r c e s  S e c t i o n

A m e n d m e n t  t o  t h e  Q u i e t  T i t l e  A c t

M a y  1 2 ,  1 9 9 7

T h i s  m e m o r a n d u m  o u t l i n e s  t h e  n e e d  t o  a m e n d  t h e  Q u i e t  
T i t l e  A c t ,  2 8  U . S . C .  §  2 4 0 9 a .  T h e  U n i t e d  S t a t e s '  c u r r e n t  
i n t e r p r e t a t i o n  o f  t h e  Q u i e t  T i t l e  A c t  a r g u a b l y  r e n d e r s  i t  a l m o s t  
c o m p l e t e l y  i n a p p l i c a b l e  t o  s t a t e  c l a i m s  o f  t i t l e  t o  l a n d s  
u n d e r l y i n g  n a v i g a b l e  w a t e r w a y s  a n d  t o  R S  2 4 7 7  r i g h t s - o f - w a y .

T h e  c h a n g e  r e q u e s t e d :  T h e  s t a t e  s e e k s  c l a r i f i c a t i o n  o f  t h e  
Q u i e t  T i t l e  A c t  t o  i n d i c a t e  t h a t  a  f e d e r a l  c o u r t  h a s  j u r i s d i c t i o n  
o v e r  c l a i m s  b y  a  s t a t e  t o  q u i e t  t i t l e  t o  l a n d s  i f  a  p o t e n t i a l  
i n t e r e s t  o f  t h e  U n i t e d  S t a t e s  c l o u d s  t h e  s t a t e ' s  t i t l e .  A “ c l o u d "  
o n  t h e  s t a t e ' s  t i t l e  i s  a  p o s s i b l e  c l a i m  o r  e n c u m b r a n c e  b y  
a n o t h e r  t h a t ,  i f  v a l i d ,  w o u l d  a f f e c t  o r  i m p a i r  t h e  t i t l e  o f  t h e  
s t a t e .

w h y  t h e  c h a n g e  i s  n e c e s s a r y : T h e  U n i t e d  S t a t e s  h a s  d e v e l o p e d  
a n  i n t e r p r e t a t i o n  o f  t h e  Q u i e t  T i t l e  A c t  t h a t  m a y  p r e c l u d e  t h e  
s t a t e  f r o m  q u i e t i n g  t i t l e  t o  i t s  s u b m e r g e d  l a n d s '  a n d  R S  2 4 7 7

1 T h e  s t a t e  t o o k  t i t l e  t o  l a n d s  u n d e r l y i n g  w a t e r s  n a v i g a b l e -  
i n - f a c t  a t  s t a t e h o o d ,  p u r s u a n t  t o  t h e  E q u a l  F o o t i n g  D o c t r i n e  a n d  
t h e  S u b m e r g e d  L a n d s  A c t  o f  1 9 5 3 ,  4 3  U . S . C .  § 1 3 0 1  e t  s e q .  A l a s k a  
h a s  t h o u s a n d s  o f  w a t e r w a y s  t h a t  m a y  b e  n a v i g a b l e ,  b u t  t h e  o n l y

T o :

F r o m :

R e : 

D a t e :

Memorandum r e :  t h e  Q u i e t  T i t l e  A c t
May 1 2 ,  1 9 9 7
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r i g h t s - o f - w a y . 2 A c c o r d i n g  t o  t h e  U n i t e d  S t a t e s '  i n t e r p r e t a t i o n ,  
t h e  s t a t e  m a y  b r i n g  a  q u i e t  t i t l e  a c t i o n  o n l y  w h e n  t h e  U n i t e d  
S t a t e s  e s s e n t i a l l y  i n v i t e s  i t  t o  d o  s o .

T h e  Q u i e t  T i t l e  A c t  p r o v i d e s  t h a t  t h e  U n i t e d  S t a t e s  m a y  b e  
n a m e d  a s  a  p a r t y  d e f e n d a n t  i n  a  c i v i l  a c t i o n  “ t o  a d j u d i c a t e  a  
d i s p u t e d  t i t l e  t o  r e a l  p r o p e r t y  i n  w h i c h  t h e  U n i t e d  S t a t e s  c l a i m s  
a n  i n t e r e s t . ” 2 8  U . S . C .  §  2 4 0 9 a ( a ) .  T h e  U n i t e d  S t a t e s  h a s  
a d o p t e d  a  v e r y  n a r r o w  v i e w  o f  t h e  t e r m  “c l a i m s  a n  i n t e r e s t , "  
a s s e r t i n g  t h a t  t h e  f e d e r a l  c o u r t  h a s  n o  j u r i s d i c t i o n  t o  h e a r  
q u i e t  t i t l e  a c t i o n s  a g a i n s t  i t  u n l e s s  t h e  f e d e r a l  g o v e r n m e n t  
a c t i v e l y  a n d  e x p r e s s l y  a s s e r t s  a n  i n t e r e s t  i n  t h e  l a n d s .  I n  t h e  
c o n t e x t  o f  s u b m e r g e d  l a n d s ,  t h i s  w i l l  o c c u r  o n l y  i n  r a r e  
c i r c u m s t a n c e s .  W h e r e  t i t l e  t o  s u b m e r g e d  l a n d s  i s  a t  s t a k e ,  t h e  
d i s p o s i t i v e  i s s u e  i s  u s u a l l y  t h e  n a v i g a b i l i t y  o f  t h e  w a t e r s  t h a t  - 
o v e r l i e  t h e m .  T h e  U n i t e d  S t a t e s  B u r e a u  o f  L a n d  M a n a g e m e n t  
( " B L M " )  m a k e s  n a v i g a b i l i t y  d e t e r m i n a t i o n s  i n f r e q u e n t l y ,  o n l y  f o r  
l a k e s  l e s s  t h a n  5 0  a c r e s  a n d  r i v e r s  l e s s  t h a n  t h r e e  c h a i n s  w i d e ,
a n d  o n l y  w h e n  i t  i s  c o n v e y i n g  t h e  a d j a c e n t  u p l a n d s .  W h e n  --------
w a t e r w a y s  a r e  l a r g e r  t h a n  t h e s e  m e a s u r e m e n t s  BLM c o n v e y s  t h e  l a n d  
w i t h o u t  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  E v e n  w h e n  BLM f i n d s  a  
s m a l l e r  w a t e r w a y  n o n - n a v i g a b l a , h o w e v e r ,  i t  m a i n t a i n s  t h a t  t h e  
d e t e r m i n a t i o n  i s  r e l e v a n t  o n l y  t o  t h e  a m o u n t  o f  a c r e a g e  i t  i s  
c o n v e y i n g  a n d  d o e s  n o t  r e f l e c t  a  f e d e r a l  p o s i t i o n  o n  t i t l e .

T h e  s t a t e  d i s p u t e s  t h e  U n i t e d  S t a t e s ’ v i e w ,  b u t  e v e n  
a s s u m i n g  t h a t  t h e  s t a t e  i s  c o r r e c t  a n d  a  n o n - n a v i g a b i l i t y  
d e c i s i o n  i s  a  s u f f i c i e n t  f e d e r a l  c l a i m  o f  i n t e r e s t  t o  g i v e  t h e  
c o u r t  j u r i s d i c t i o n  u n d e r  t h e  Q u i e t  T i t l e  A c t ,  t h e  s t a t e  s t i l l  m a y  
b e  u n a b l e  t o  g e t  a  j u d g m e n t ,  f o r  t h e  f o l l o w i n g  r e a s o n .  T h e  s t a t e  
r e c e i v e s  n o t i c e  o f  a  n o n - n a v i g a b i l i t y  d e t e r m i n a t i o n  w h e n  BLM 
i s s u e s  a  c o n v e y a n c e  d e c i s i o n .  B o t h  b e c a u s e  t h e  s t a t e  m u s t  g i v e  
1 8 0  d a y s  n o t i c e  b e f o r e  f i l i n g  a  c o m p l a i n t ,  a n d  b e c a u s e  a  
p r e l i m i n a r y  i n j u n c t i o n  t o  p r e v e n t  t h e  c o n v e y a n c e  i s  u n a v a i l a b l e  
u n d e r  t h e  Q u i e t  T i t l e  A c t ,  t h e  U n i t e d  S t a t e s  w i l l  l i k e l y  c o n v e y  
t h e  l a n d s  t o  a  t h i r d  p a r t y  b e f o r e  t h e  s t a t e  c a n  d o  a n y t h i n g  t o  
p r e v e n t  i t ,  a n d  t h e  s t a t e  a r g u a b l y  w i l l  l o s e  i t s  c a u s e  o f  a c t i o n

w a y  t o  d e f i n i t i v e l y  e s t a b l i s h  t i t l e  t o  t h e  s u b m e r g e d  l a n d s  b y  
o b t a i n i n g  a  c o u r t  j u d g m e n t .

2 C o n g r e s s  g r a n t e d  t h e s e  r i g h t s - o f - w a y  b y  a c t  o f  J u l y  2 6 ,  
1 8 6 6 ,  4 3  U . S . C .  §  9 3 2 ,  R e v i s e d  S t a t u t e s  2 4 7 7 .  I n  H a m e r l y  v .  
D e n t o n ,  3 5 9  P . 2 d  1 2 1 ,  1 2 3  ( A l a s k a  1 9 6 1 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t
s t a t e d  t h e  g e n e r a l  r u l e  a b o u t  a c c e p t a n c e  o f  t h i s  f e d e r a l  g r a n t ,  
h o l d i n g  t h a t  b e f o r e  a  h i g h w a y  m a y  b e  c r e a t e d  t h e  a p p r o p r i a t e  
p u b l i c  a u t h o r i t i e s  o f  t h e  s t a t e  m u s t  c l e a r l y  m a n i f e s t  a n  
i n t e n t i o n  t o  a c c e p t  a  g r a n t ,  o r  t h e  p u b l i c  m u s t  u s e  t h e  r i g h t - o f -  
w a y  f o r  s u c h  a  p e r i o d  o f  t i m e  a n d  u n d e r  s u c h  c o n d i t i o n s  a s  t o  
p r o v e  a c c e p t a n c e .

Memorandum r e :  t h e  Q u i e t  T i t l e  A c t
May 1 2 ,  1 9 9 7
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a g a i n s t  t h e  U n i t e d  S t a t e s .

I f  t h e  U n i t e d  S t a t e s  p r e v a i l s  i n  i t s  j u r i s d i c t i o n a l  
t h e o r i e s ,  t h e r e f o r e ,  t h e  s t a t e  w i l l  r a r e l y  h a v e  a  v i a b l e  c a u s e  o f  
a c t i o n  t o  q u i e t  t i t l e  t o  s u b m e r g e d  l a n d s .  T h e  U n i t e d  S t a t e s  w i l l  
b e  i n  v i r t u a l l y  t h e  s a m e  p o s i t i o n  i t  w a s  i n  b e f o r e  t h e  Q u i e t  
T i t l e  A c t  w a s  p a s s e d :  i t  c o n t r o l s  w h e n  a n d  h o w  a  c o u r t  r e s o l v e s  
t i t l e  d i s p u t e s .  T h e  e x c e p t i o n s  t o  t h i s  g e n e r a l  r u l e  w i l l  b e  
t i t l e  d i s p u t e s  b a s e d  o n  t h e  i s s u e  o f  w h e t h e r  t h e  U n i t e d  S t a t e s  
d e f e a t e d  t h e  s t a t e ' s  r i g h t  t o  s u b m e r g e d  l a n d s  b e f o r e  s t a t e h o o d ,  
w h e r e  t h e  U n i t e d  S t a t e s  h a s  e x p r e s s l y  t a k e n  a  p o s i t i o n .

S i m i l a r  ‘‘c l a i m s  a n  i n t e r e s t "  p r o b l e m s  a r i s e  i n  t h e  c o n t e x t  
o f  R S  2 4 7 7  r i g h t s - o f - w a y .  U n d e r  t h e  U n i t e d  S t a t e s '  
i n t e r p r e t a t i o n  o f  t h e  Q u i e t  T i t l e  A c t ,  t h e  c o u r t  w i l l  h a v e  
j u r i s d i c t i o n  t o  a d j u d i c a t e  t h e  s t a t e ' s  i n t e r e s t  o n l y  i n  t h e  f e w  
c a s e s  w h e r e  t h e  U n i t e d  S t a t e s  t a k e s  a n  a f f i r m a t i v e ,  e x p r e s s  
p o s i t i o n  t h a t  r i g h t s - o f - w a y  d o  n o t  e x i s t .  T h e  U n i t e d  S t a t e s  h a s  
a  p o l i c y  o f  r e f u s i n g  t o  t a k e  a  p o s i t i o n  o n  t h e  e x i s t e n c e  o f  t h e s e  
r i g h t s - o f - w a y ,  h o w e v e r ;  i n  g e n e r a l  i t  w i l l  n o t  e x p r e s s  a n y  
o p i n i o n  a b o u t  t h e  r o u t e s ,  s o  t h a t  a  s t a t e  c a n n o t  e s t a b l i s h  t h a t  
t h e  U n i t e d  S t a t e s  h a s  “c l a i m e d  a n  i n t e r e s t "  a s  t h e  U n i t e d  S t a t e s  
i n t e r p r e t s  t h a t  p h r a s e .  T h e  o n l y  e x c e p t i o n  w o u l d  b e  a  r i g h t - o f -  
w a y  t h a t  t h e  U n i t e d  S t a t e s  v i g o r o u s l y  d i s p u t e s ,  b u t  i n  s u c h  c a s e s  
t h e  U n i t e d  S t a t e s  m i g h t  s u e  t h e  s t a t e  a n d  t h e  Q u i e t  T i t l e  A c t  
w o u l d  n o t  b e  i n v o k e d  a t  a l l ,  A g a i n ,  t h e  U n i t e d  S t a t e s  w a n t s  t o  
b e  i n  c o n t r o l  o f  w h i c h ,  i f  a n y ,  c a s e s  a r e  f i l e d .

H o w  t h e  c h a n g e  c o u l d  b e  e f f e c t e d :  T h e  p r e c i s e  i s s u e  i n  
d i s p u t e  b e t w e e n  t h e  s t a t e  a n d  t h e  U n i t e d  S t a t e s  i s  w h a t  e x a c t l y  
i t  m e a n s  f o r  t h e  U n i t e d  S t a t e s  t o  " c l a i m  a n  i n t e r e s t , "  s o  a s  t o  
t r i g g e r  j u r i s d i c t i o n  u n d e r  t h e  Q u i e t  T i t l e  A c t .  A p r o v i s i o n  i n  
t h e  Q u i e t  T i t l e  A c t  t h a t  d e f i n e s  t h i s  p h r a s e  b r o a d l y  e n o u g h  t o  
p e r m i t  t h e  s t a t e  t o  q u i e t  t i t l e  t o  i t s  s u b m e r g e d  l a n d s  a n d  R S  
2 4 7 7  r i g h t s - o f - w a y  w o u l d  r e s o l v e  t h e  i s s u e .  T h i s  w o u l d  r e q u i r e  a  
d e f i n i t i o n  t h a t  m a k e s  t h e  e x i s t e n c e  o f  a  l e g a l  c l o u d  o n  t i t l e  
s u f f i c i e n t  t o  c o n s t i t u t e  a  f e d e r a l  c l a i m  o f  i n t e r e s t ,  s o  t h a t  t h e  
U n i t e d  S t a t e s ’ r e f u s a l  t o  t a k e  a  p o s i t i o n  a s  t o  n a v i g a b i l i t y  f o r  
t i t l e  p u r p o s e s  o f  w a t e r s  o n  f e d e r a l  l a n d s  a n d  g e n e r a l  r e f u s a l  t o  
t a k e  a  p o s i t i o n  o n  R S  2 4 7 7  r i g h t s - o f - w a y  w o u l d  g i v e  t h e  s t a t e  a  
c a u s e  o f  a c t i o n  i n  f e d e r a l  c o u r t .

Memorandum  r e :  t h e  Q u i e t  T i t l e  A c t
May 1 2 ,  1 9 9 7
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STATUTORY NOTES
similar action between private persons 
were substituted for "shall proceed « jjy 
other cases for purcition by courts of cq-jjfj 
uity. and in making such partition the ' /  
cour. shall be governed by the same prin- L 
ciples of equity that control courts of eq-' '  
uicy. in particion proceedings between 
private persons." in view of Rule 2 of the • 
Federal Rules of Civil Procedure (this ti- ... 
tie], .if.

Changes were made in phraseology.

'•wL
■r.:,. %r.I

tEFERENCES
.ules Civ.Proc. Rule 3. 28 USCA. 
le 4. 23 USCA.

REFERENCES 

nedy in general, see Partition c=lO et seq. :S • *<
are of proceedings. See C.J.S. Partition 5 20 '<

A
TRONIC RESE.ARCH ;-gjj

mg the Explanation pages of this volume. 
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NOTES OF DECISIONS
Construction with Federal Rules of Civil 

Procedure I 
jurisdiction 2

I, Construction with Federal Rules of 
Civil Procedure 

Since the Federal Rules of Civil Proce­
dure. this title, do not themselves enlarge 
ihe jurisdiction of the federal district 
courts granted by a statute waiving sover­
eign immunity, changes made in this sec­
tion and § 1387 of this title relating to 
partition action involving United States, 
for express purpose of conforming the 
wording of this section and § 1347 of this 
tide to rule 2, Federal Rules of Civil Pro­
cedure. this title, abolishing the procedur­
al distinctions between actions at law and 
suits in equity, could not reasonably be 
construed to have enlarged the jurisdic­
tion of the district courts. Stanton v. 
U.S.. C.A.5 (Tex.) 1970. 434 F.2d 1273.

2. Jurisdiction
This section which waives sovereign 

immunity for partition suits in which 
United States is a joint tenant or a tenant 
in common dees not confer subjcct-mut- 
ter jurisdiction on district courts. Prater 
v. U.S.. C.A.5 (Ga.) 1980. 612 r.2d 157. 
on rehearing 613 F.2d 2sJ.

Statutes authcruing partition and quiet 
title actions against United States and 
permitting United States to be named as 
party in actions affecting property in 
which United States claims mortgage or 
lien did not apply to claims seeking to 
recover South Vietnamese assets blocked 
under Trading with the Enemy Act 
(TWE.A). and did not provide basis for 
subject-matter jurisdiction. Can v. U.S.. 
S.D.N.Y (993, 820 F.Supp. 106. a (timed 
14 F.3d 160.

§ 2409a. R eal p ro p e r ly  qu ie t  litle actions

(a)  T h e  U n i t e d  S t a t e s  m a y  b e  n a m e d  a rr 'a  p a r ty  d e f e n d a n t  i n a c iv il 
ac t i on  u n d e r  th is  s e c t i o n  to a d j u d i c a t e d  d io p tHe 4  citle to r e a l  p r o p e r ­
ty in w h i c h  t h e  U n i t e d  S ta t e s - oU m rte /a n  i n t e r e s t ,  o t h e r  th a n  a  s e c u r ity  
in te re s t  o r  w a t e r  r i g h t s .  T h i s  s e c t i o n  d o e s  n o t  a p p l y  co t r u s t  o r  
r e s tr ic te d  I n d i a n  l a n d s ,  n o r  d o e s  it a p p l y  to o r  a f f e c t  a c t io n s  w h i c h  
ma y  b e  o r  c o u l d  h a v e  b e e n  b r o u g h t  u n d e r  s e c t i o n s  1346,  1347 ,  1491,  
o r  2 4 1 0  o f  t h i s  t i t l e ,  s e c t i o n s  7 4 2 4 ,  7 4 2 5 .  o r  7 4 2 6  o f  t h e  I n t e r n a l  
R e v e n u e  C o d e  o f  1 93 6 ,  a s  a m e n d e d  ( 26  U. S . C.  7 4 2 4 ,  7 4 2 5 ,  a n d  
7426), o r  s e c t i o n  2 0 8  o f  t h e  A c t  o f  J u l y  10,  195 2  (43  U. S . C.  666) .

(b) T h e  U n i t e d  S t a t e s  s h a l l  n o t  be  d i s t u r b e d  in p o s s e s s io n  o r  
co n t r o l  o f  a n y  re a l  p r o p e r t y  i n v o l v e d  i n  a n y  a c t i o n  u n d e r  th is  s e c t i o n  
p e n d i n g  a  f i n a l  j u d g m e a t  o r  d e c r e e ,  t h e  c o n c l u s i o n  o f  a n y  a p p e a l  
t h e r e f r o m,  a n d  s ix ty  d a y s ;  a n d  if  t h e  f i na l  d e t e r m i n a t i o n  s h a l l  be  
ad ve r s e  co t h e  U n i t e d  Sc a t e s ,  t h e  U n i t e d  S c a te s  n e v e r th e le s s  m ay  
re ta in  s u c h  p o s s e s s i o n  o r  c o n t r o l  o f  t h e  r e a l  p r o p e r t y  o r  o f  a n y  p a r t  
th e re o f  a s  i t  m a y  e l e c t ,  u p o n  p a y m e n t  co th e  p e r s o n  d e t e r m i n e d  co be  
ent i t l ed t h e r e t o  o f  a n  a m o u n t  w h ic h  u p o n  s u c h  e l e c t i o n  t h e  d i s t r i c t  
c o u r t i n  t h e  s a m e  a c t i o n  s h a l l  d e t e r m i n e  t o  b e  j u s t  c o m p e n s a t i o n  f o r  
s u ch  p o s s e s s io n  o r  c o n t r o l .

u c  i n  a n y  a u t ' o n  b r o u g h t(c) N o  p r e l im in a r y  m ju n c t im a ^ s h ^ iU js ju e ’ 
u n d e r  th is  s e c t io n .   - •

(d)  T h e  c o m p l a i n t  s h a l l  s e t  f o r th  w i t h  p a r t i c u l a r i t y  th e  n a t u r e  o f  
the r i gh t ,  t i t l e ,  o r  i n t e r e s t  w h i c h  t h e  p la in t i f f  c l a i m s  i n  t h e  r e a l

6 0 1
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property ,  the c i rc u m s ta n c es  un d e r ,  which it was acquired , and she* 
righc, cicte,-«»r-incerescj.cdeAm^H S-.*che United States.r" K'^qexaV'

(e) If the U nited  S ta te s  d isc la im s all interest in die real p roperty  0r 
in te res t  th e re in  adverse  to the plaintiff a t any  time prior to the actual 
c o m m e n c e m e n t  of the  trial, w h ich  disc la im er is confirm ed by order 
of the court,  the  ju r isd ic t io n  of the distric t co u r t  shall cease  unless it 
has ju r isd ic t io n  o f  che civil action o r  suit on g ro u n d  ocher than and 
in d e p e n d e n t  o f  the authoricy  conferred  by section 1346(f) of this title.

( 0  A civil a c t io n  a g a in s t  the United Scates u n d e r  this sec t ion  shall 
be tr ied  by the  c o u r t  w ithou t  a jury.

(g) Any civil ac tion  u n d e r  this section, except for an accion brought 
by a State, s h a l l  be b a r re d  unless it is com m en ced  w ith in  twelve 
y ears  o f  che da te  up o n  w h ich  ic accrued. S u c h  accion shall be 
d eem ed  co h a v e  a c c ru e d  on the date  che plaintiff o r  his p redecessor 
in in te res t  k n e w  o r  sh o u ld  have know n of the c la im  of the  United 
Scates.

(h) No civil accion m ay be m ain ta in ed  u n d e r  this section by a Scare 
with re spec t  to defense  facilities (including land) of  the United States 
so long as the lan d s  a t  issue a re  being used o r  requ ired  by che Uniced 
S ta tes  for  n a t io n a l  de fense  pu rposes  as de te rm in ed  by the h ead  of the 
F edera l  ag en cy  w ith  ju r isd ic t ion  over che lands involved, if ic is 
d e te rm in e d  th a t  che S ta te  ac t ion  was broughc m o re  than twelve years 
af te r  the Scate kn ew  o r  sh o u ld  have know n of che cla im s of the 
U nited  S tates. U pon  cessa t ion  of such use o r  requ irem ent,  the State 
m ay  d ispu te  title co su ch  lands pursuanc to the provisions of  this 
section . The d ec is io n  of che h ead  of the Federal agency is no t subject 
to jud ic ia l  review.

(i) Any civil ac t ion  b ro u g h t  by a State u n d e r  this sec t ion  with 
re sp e c t  to lands ,  o th e r  than  tide o r  subm erged  lands, on w hich  the 
United S ta tes  o r  its lessee or  righc-of-way o r  easem ent g ran tee  has 
m ad e  su b s tan t ia l  im p ro v em en ts  o r  substantia l investm ents or on 
w h ich  che U nited  S ta te s  has conduc ted  substan tia l  activities pursuanc 
to a m a n a g e m e n t  p lan  such  as range im provem ent, tim ber harvest, 
t ree  p lan ting , m in e ra l  activities, farming, wildlife hab ita t  improve­
m ent. o r  o th e r  s im i la r  activities, shall be barred  unless the action is 
co m m e n c e d  w i th in  twelve years after the da te  the Scace received 
nocice of the F edera l  c la im s  to che lands.

(j) If a final d e te rm in a t io n  in an action broughc by a Scace under 
this sec t ion  involving su b m erg ed  o r  tide lands on  which the United 
Scates or  its lessee  o r  righc-of-way or eascmenc gran tee  has  made 
su b s tan t ia l  im p ro v e m e n ts  o r  substantia l investm ents is adverse to the 
U nited  Staces a n d  it is de te rm in ed  tha t the S ta te ’s ac tion  was brought 
m ore  than  twelve years  a f te r  the S tate  received notice of the Federal
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plaint to the lands ,  che S ta te  shall take cicle to the lan d s  subject to any 
Fcxisting lease, e asem en t ,  o r  right-of-way. Any co m p en sa t io n  due 
tv/id1 respect co su c h  lease, easemenc. o r  right-of-way shall be deter- 
£ninfid u n d e r  exis ting  law.

J" (k) Notice for che pu rposes  of the accrua l  of an ac tion  b ro u g h t  by 
u n d e r  th is  sec tion  shall be—

(1) by p u b l ic  c o m m u n ica t io n s  with respec t  to the c la im ed  
lands w h ich  a r e  sufficiently specific as to be reasonab ly  ca lc u la t­
ed to put th e  c la im anc  on  notice of the Federa l  c la im  to the 
lands, o r

(2) by che use. occupancy , o r  im provem en t of che c la im ed  
lands w hich , in the c ircum stances ,  is o p en  and  notorious.

£• (/) F ° r  p u rp o se s  of  this section, the te rm  " t id e  o r  su b m erg ed  
flands” m e a n s  " la n d s  b en ea th  navigable w a te rs"  as de f ined  in section  
^2 of the S u b m e rg e d  Lands Art (43 U.S.C. 1301).

(m) N o t less th a n  o n e  hu n d red  an d  eighty days before b r ing ing  
[«ny accion u n d e r  this section , a S ta te  shall notify the head  of the 
Federal agency  w ith  ju r isd ic t ion  over the lands in ques tion  of  the 
State's in ten tion  cc file suit, the basis therefor, and  a descr ip tion  of 

jjthe lands in c lu d ed  in che suic.

y ( n )  N o th ing  in this sec tion  shall be  co ns trued  to p e rm it  suits 
ligainst the  U n ited  S ta tes  based  u p o n  adverse  possession.
7(Added Pub.L. 92-362, § 3(a), Oct. 25, [972, 36 Slat. 1176, and amended 
IPub.L. 99-514. § 2. Oct. 22. 1936, 100 Stat. 2095; Pub.L. 99-S93, Nov. 4, 
1936. 100 Scat. 3351.)

HISTORICAL AND STATUTORY NOTES
evlslon Notes and Legislative Reports 
, 1972 Acts. House Report No. 92-1559. 

free 1972 U.S. Code Cong, and Adm.
jNews, p. 4547.
ji; 1936 Acts. House Conference Report 
4o. 99-341 and Statement by President. 

Fkc 1936 U.S. Code Cong, and Adm.
Pjews. p. 4075.

• House Report No. 99-924, see 1936 
U.S. Code Cong, and Adm. News, p. 

M441.

llleferences In Text
Section 208 of the Act July 10, 1952,

ytlerred ca in subsec. (a), is section 203
{/*) to (d) of Act July 10. 1952, c. 651. 66 
IjSut. 560. Section 203 (a) to (c) is classi- 
ijwd io section 6 00  of Title 43, Public 
*L*nds. Section 203(d) is not classified to 

Code.

Amendments
1986 Amendments. Subsec. (a). 

Pub.L. 99-514 substituted "Internal Rev­
enue Cade of 1936” for "Internal Reve­
nue Code of I9S4".

Subsec. (c). Pub L. 99-593. 5 1(3), 
added subsec. (c). Former subsec. (0) 
was redesignated (cl).
_ Subsecs, (d) to (0. Pub.L. 99-593. 
5 1(2). redesignated former subsecs. (c) 
to (e) as (d) to (0. respectively. Former 
subscc. (0  redesignaced (g).

Subsee. (g). Pub.L. 99-593, 5 1(2). 
(4), redesignated former subsec. (f) as (g) 
and. as so redesignated, added ", except 
for an action brought by a State." follow, 
ing "under this section” . Former subsec. 
(g) was red-.signaled (n).

Subsecs, (b) to (m). Pub.L, 99-593, 
3 1(5). added subsecs, (h) to (m).
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STATE OF ALASKA 

DEPARTMENT OF LAW 
NATURAL RESOURCES SECTION

■"a :  J a n e  A n v i k
D i r e c t o r ,  D i v i s i o n  o f  L a n d s
A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

T i n a  C u n n i n g
C o o r d i n a t o r ,  A N I L C A  P r o g r a m  
A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e

F r o m :  J o a n n e  G r a
A s s i s  
N a t u r a l

R e :  A m e n d m e n t  t o  t h e  Q u i e t  T i t l e  A c t

D a t e :  M a y  1 2 ,  1 9 9 7

T h i s  m e m o r a n d u m  o u t l i n e s  t h e  n e e d  t o  a m e n d  t h e  Q u i e t  
T i t l e  A c t ,  2 8  U . S . C .  § 2 4 0 9 a .  T h e  U n i t e d  S t a t e s 1 c u r r e n t  
i n t e r p r e t a t i o n  o f  t h e  Q u i e t  T i t l e  A c t  a r g u a b l y  r e n d e r s  i t  a l m o s t  
c o m p l e t e l y  i n a p p l i c a b l e  t o  s t a t e  c l a i m s  o f  t i t l e  t o  l a n d s  
u n d e r l y i n g  n a v i g a b l e  w a t e r w a y s  a n d  t o  R S  2 4 7 7  r i g h t s - o f - w a y .

T h e  c h a n g e  r e q u e s t e d : T h e  s t a t e  s e e k s  c l a r i f i c a t i o n  o f  t h e  
Q u i e t  T i t l e  A c t  t o  i n d i c a t e  t h a t  a  f e d e r a l  c o u r t  h a s  j u r i s d i c t i o n  
o v e r  c l a i m s  b y  a  s t a t e  t o  q u i e t  t i t l e  t o  l a n d s  i f  a  p o t e n t i a l  
i n t e r e s t  o f  t h e  U n i t e d  S t a t e s  c l o u d s  t h e  s t a t e ' s  t i t l e .  A ' c l o u d "  
o n  t h e  s t a t e ' s  t i t l e  i s  a  p o s s i b l e  c l a i m  o r  e n c u m b r a n c e  b y  
a n o t h e r  t h a t ,  i f  v a l i d ,  w o u l d  a f f e c t  o r  i m p a i r  t h e  t i t l e  o f  t h e  
s t a t e .

W hy t h e  c h a n g e  i s  n e c e s s a r y :  T h e  U n i t e d  S t a t e s  h a s  d e v e l o p e d  
a n  i n t e r p r e t a t i o n  o f  t h e  Q u i e t  T i t l e  A c t  t h a t  m a y  p r e c l u d e  t h e  
s t a t e  f r o m  q u i e t i n g  t i t l e  t o  i t s  s u b m e r g e d  l a n d s  a n d  R S  2 4 7 7

1 T h e  s t a t e  t o o k  t i t l e  t o  l a n d s  u n d e r l y i n g  w a t e r s  n a v i g a b l e -  
i n - f a c t  a t  s t a t e h o o d ,  p u r s u a n t  t o  t h e  E q u a l  F o o t i n g  D o c t r i n e  a n d  
t h e  S u b m e r g e d  L a n d s  A c t  o f  1 9 5 3 ,  4 3  U . S . C .  § 1 3 0 1  e t  s e q .  A l a s k a  
h a s  t h o u s a n d s  o f  w a t e r w a y s  t h a t  m a y  b e  n a v i g a b l e ,  b u t  t h e  o n l y
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r i g h t s - o f - w a y . k A c c o r d i n g  t o  t h e  U n i t e d  S t a t e s ’ i n t e r p r e t a t i o n ,  
t h e  s t a t e  m a y  b r i n g  a  q u i e t  t i t l e  a c t i o n  o n l y  w h e n  t h e  U n i t e d  
S t a t e s  e s s e n t i a l l y  i n v i t e s  i t  t o  d o  s o .

T h e  Q u i e t  T i t l e  A c t  p r o v i d e s  t h a t  t h e  U n i t e d  S t a t e s  m a y  b e  
n a m e d  a s  a  p a r t y  d e f e n d a n t  i n  a  c i v i l  a c t i o n  “t o  a d j u d i c a t e  a  
d i s p u t e d  t i t l e  t o  r e a l  p r o p e r t y  i n  w h i c h  t h e  U n i t e d  S t a t e s  c l a i m s  
a n  i n t e r e s t . "  2 8  U . S . C .  §  2 4 0 9 a ( a ) .  T h e  U n i t e d  S t a t e s  h a s  
a d o p t e d  a  v e r y  n a r r o w  v i e w  o f  t h e  t e r m  ‘ c l a i m s  a n  i n t e r e s t , "  
a s s e r t i n g  t h a t  t h e  f e d e r a l  c o u r t  h a s  n o  j u r i s d i c t i o n  t o  h e a r  
q u i e t  t i t l e  a c t i o n s  a g a i n s t  i t  u n l e s s  t h e  f e d e r a l  g o v e r n m e n t  
a c t i v e l y  a n d  e x p r e s s l y  a s s e r t s  a n  i n t e r e s t  i n  t h e  l a n d s .  I n  t h e  
c o n t e x t  o f  s u b m e r g e d  l a n d s ,  t h i s  w i l l  o c c u r  o n l y  i n  r a r e  
c i r c u m s t a n c e s .  W h e r e  t i t l e  t o  s u b m e r g e d  l a n d s  i s  a t  s t a k e ,  t h e  
d i s p o s i t i v e  i s s u e  i s  u s u a l l y  t h e  n a v i g a b i l i t y  o f  t h e  w a t e r s  t h a t  .  
o v e r l i e  t h e m .  T h e  U n i t e d  S t a t e s  B u r e a u  o f  L a n d  M a n a g e m e n t  
( " B L M " )  m a k e s  n a v i g a b i l i t y  d e t e r m i n a t i o n s  i n f r e q u e n t l y ,  o n l y  f o r  
l a k e s  l e s s  t h a n  5 0  a c r e s  a n d  r i v e r s  l e s s  t h a n  t h r e e  c h a i n s  w i d e ,
a n d  o n l y  w h e n  i t  i s  c o n v e y i n g  t h e  a d j a c e n t  u p l a n d s .  W h e n  -------
w a t e r w a y s  a r e  l a r g e r  t h a n  t h e s e  m e a s u r e m e n t s  BLM c o n v e y s  t h e  l a n d  
w i t h o u t  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  E v e n  w h e n  B L M f i n d s  a  
s m a l l e r  w a t e r w a y  n o n - n a v i g a b l e ,  h o w e v e r ,  i t  m a i n t a i n s  t h a t  t h e  
d e t e r m i n a t i o n  i s  r e l e v a n t  o n l y  t o  t h e  a m o u n t  o f  a c r e a g e  i t  i s  
c o n v e y i n g  a n d  d o e s  n o t  r e f l e c t  a  f e d e r a l  p o s i t i o n  o n  t i t l e .

T h e  s t a t e  d i s p u t e s  t h e  U n i t e d  S t a t e s '  v i e w ,  b u t  e v e n  
a s s u m i n g  t h a t  t h e  s t a t e  i s  c o r r e c t  a n d  a  n o n - n a v i g a b i l i t y  
d e c i s i o n  i s  a  s u f f i c i e n t  f e d e r a l  c l a i m  o f  i n t e r e s t  t o  g i v e  t h e  
c o u r t  j u r i s d i c t i o n  u n d e r  t h e  Q u i e t  T i t l e  A c t ,  t h e  s t a t e  s t i l l  m a y  
b e  u n a b l e  t o  g e t  a  j u d g m e n t ,  f o r  t h e  f o l l o w i n g  r e a s o n .  T h e  s t a t e  
r e c e i v e s  n o t i c e  o f  a  n o n - n a v i g a b i l i t y  d e t e r m i n a t i o n  w h e n  BLM 
i s s u e s  a  c o n v e y a n c e  d e c i s i o n .  B o t h  b e c a u s e  t h e  s t a t e  m u s t  g i v e  
1 3 0  d a y s  n o t i c e  b e f o r e  f i l i n g  a  c o m p l a i n t ,  a n d  b e c a u s e  a  
p r e l i m i n a r y  i n j u n c t i o n  t o  p r e v e n t  t h e  c o n v e y a n c e  i s  u n a v a i l a b l e  
u n d e r  t h e  Q u i e t  T i t l e  A c t ,  t h e  U n i t e d  S t a t e s  w i l l  l i k e l y  c o n v e y  
t h e  l a n d s  t o  a  t h i r d  p a r t y  b e f o r e  t h e  s t a t e  c a n  d o  a n y t h i n g  t o  
p r e v e n t  i t ,  a n d  t h e  s t a t e  a r g u a b l y  w i l l  l o s e  i t s  c a u s e  o f  a c t i o n

w a y  t o  d e f i n i t i v e l y  e s t a b l i s h  t i t l e  t o  t h e  s u b m e r g e d  l a n d s  b y  
o b t a i n i n g  a  c o u r t  j u d g m e n t .

2 C o n g r e s s  g r a n t e d  t h e s e  r i g h t s - o f - w a y  b y  a c t  o f  J u l y  2 6 ,  
1 8 6 6 ,  4 3  U . S . C .  §  9 3 2 ,  R e v i s e d  S t a t u t e s  2 4 7 7 .  I n  H a m e r l y  v .  
D e n t o n ,  3 5 9  P . 2 d  1 2 1 ,  1 2 3  ( A l a s k a  1 9 6 1 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t
s t a t e d  t h e  g e n e r a l  r u l e  a b o u t  a c c e p t a n c e  o f  t h i s  f e d e r a l  g r a n t ,  
h o l d i n g  t h a t  b e f o r e  a  h i g h w a y  m a y  b e  c r e a t e d  t h e  a p p r o p r i a t e  
p u b l i c  a u t h o r i t i e s  o f  t h e  s t a t e  m u s t  c l e a r l y  m a n i f e s t  a n  
i n t e n t i o n  t o  a c c e p t  a  g r a n t ,  o r  t h e  p u b l i c  m u s t  u s e  t h e  r i g h t - o f -  
w a y  f o r  s u c h  a  p e r i o d  o f  t i m e  a n d  u n d e r  s u c h  c o n d i t i o n s  a s  t o  
p r o v e  a c c e p t a n c e .
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a g a i n s t  t h e  U n i t e d  S t a t e s .

I f  t h e  U n i t e d  S t a t e s  p r e v a i l s  i n  i t s  j u r i s d i c t i o n a l  
t h e o r i e s , t h e r e f o r e ,  t h e  s t a t e  w i l l  r a r e l y  h a v e  a  v i a b l e  c a u s e  o f  
a c t i o n  t o  q u i e t  t i t l e  t o  s u b m e r g e d  l a n d s .  T h e  U n i t e d  S t a t e s  w i l l  
b e  i n  v i r t u a l l y  t h e  s a m e  p o s i t i o n  i t  w a s  i n  b e f o r e  t h e  Q u i e t  
T i t l e  A c t  w a s  p a s s e d :  i t  c o n t r o l s  w h e n  a n d  h o w  a  c o u r t  r e s o l v e s  
t i t l e  d i s p u t e s .  T h e  e x c e p t i o n s  t o  t h i s  g e n e r a l  r u l e  w i l l  b e  
t i t l e  d i s p u t e s  b a s e d  o n  t h e  i s s u e  o f  w h e t h e r  t h e  U n i t e d  S t a t e s  
d e f e a t e d  t h e  s t a t e ' s  r i g h t  t o  s u b m e r g e d  l a n d s  b e f o r e  s t a t e h o o d ,  
w h e r e  t h e  U n i t e d  S t a t e s  h a s  e x p r e s s l y  t a k e n  a  p o s i t i o n .

S i m i l a r  “c l a i m s  a n  i n t e r e s t "  p r o b l e m s  a r i s e  i n  t h e  c o n t e x t  
o f  R S  2 4 7 7  r i g h t s - o f - w a y .  U n d e r  t h e  U n i t e d  S t a t e s '  
i n t e r p r e t a t i o n  o f  t h e  Q u i e t  T i t l e  A c t ,  t h e  c o u r t  w i l l  h a v e  
j u r i s d i c t i o n  t o  a d j u d i c a t e  t h e  s t a t e ’s  i n t e r e s t  o n l y  i n  t h e  f e w  
c a s e s  w h e r e  t h e  U n i t e d  S t a t e s  t a k e s  a n  a f f i r m a t i v e ,  e x p r e s s  
p o s i t i o n  t h a t  r i g h t s - o f - w a y  d o  n o t  e x i s t .  T h e  U n i t e d  S t a t e s  h a s  
a  p o l i c y  o f  r e f u s i n g  t o  t a k e  a  p o s i t i o n  o n  t h e  e x i s t e n c e  o f  t h e s e  
r i g h t s - o f - w a y ,  h o w e v e r ;  i n  g e n e r a l  i t  w i l l  n o t  e x p r e s s  a n y  
o p i n i o n  a b o u t  t h e  r o u t e s ,  s o  t h a t  a  s t a t e  c a n n o t  e s t a b l i s h  t h a t  
t h e  U n i t e d  S t a t e s  h a s  ‘ c l a i m e d  a n  i n t e r e s t *  a s  t h e  U n i t e d  S t a t e s  
i n t e r p r e t s  t h a t  p h r a s e .  T h e  o n l y  e x c e p t i o n  w o u l d  b e  a  r i g h t - o f -  
w a y  t h a t  t h e  U n i t e d  S t a t e s  v i g o r o u s l y  d i s p u t e s ,  b u t  i n  s u c h  c a s e s  
t h e  U n i t e d  S t a t e s  m i g h t  s u e  t h e  s t a t e  a n d  t h e  Q u i e t  T i t l e  A c t  
w o u l d  n o t  b e  i n v o k e d  a t  a l l .  A g a i n ,  t h e  U n i t e d  S t a t e s  w a n t s  t o  
b e  i n  c o n t r o l  o f  w h i c h ,  i f  a n y ,  c a s e s  a r e  f i l e d .

How t h e  c h a n g e  c o u l d  b e  e f f e c t e d : T h e  p r e c i s e  i s s u e  i n  
d i s p u t e  b e t w e e n  c h e  s t a t e  a n d  t h e  U n i t e d  S t a t e s  i s  w h a t  e x a c t l y  
i t  m e a n s  f o r  t h e  U n i t e d  S t a t e s  t o  “c l a i m  a n  i n t e r e s t , *  s o  a s  t o  
t r i g g e r  j u r i s d i c t i o n  u n d e r  t h e  Q u i e t  T i t l e  A c t .  A p r o v i s i o n  i n  
t h e  Q u i e t  T i t l e  A c t  t h a t  d e f i n e s  t h i s  p h r a s e  b r o a d l y  e n o u g h  t o  
p e r m i t  t h e  s t a t e  t o  q u i e t  t i t l e  t o  i t s  s u b m e r g e d  l a n d s  a n d  R S  
2 4 7 7  r i g h t s - o f - w a y  w o u l d  r e s o l v e  t h e  i s s u e .  T h i s  w o u l d  r e q u i r e  a  
d e f i n i t i o n  t h a t  m a k e s  t h e  e x i s t e n c e  o f  a  l e g a l  c l o u d  o n  t i t l e  
s u f f i c i e n t  t o  c o n s t i t u t e  a  f e d e r a l  c l a i m  o f  i n t e r e s t ,  s o  t h a t  t h e  
U n i t e d  S t a t e s ’ r e f u s a l  t o  t a k e  a  p o s i t i o n  a s  t o  n a v i g a b i l i t y  f o r  
t i t l e  p u r p o s e s  o f  w a t e r s  o n  f e d e r a l  l a n d s  a n d  g e n e r a l  r e f u s a l  t o  
t a k e  a  p o s i t i o n  o n  R S  2 4 7 7  r i g h t s - o f - w a y  w o u l d  g i v e  t h e  s t a t e  a  
c a u s e  o f  a c t i o n  i n  f e d e r a l  c o u r t .
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4•(S.
or
of
ey

thereof on issuance of process or irutim. Si 
lion of prosecution of any proceeding 'Sp, 
does nol d.idmpi United Stales from pos(. 
ing appeal bond with state court. Q 5 
Dept, of Air Force v. Wilhelm. Tex.Civ"
Apo.1977. 555 S.W.2d 498. sj&l

UNI TED STATES AS PARTY Pan 6
vj*

Ch.

nvolving United Scates
* M.

u  in c o m m o n  o r  joint tenan t  o w n i n g ^  
where che United S ta tes  is one of such '̂ §3 
•ants, againsc che United S tates alone 
•.nd any o the r  of such owners. s h a l l ? ” 
che sam e m a n n e r  i s  w ould  a s im ila r^

court  o rd e rs  a sale o f  the property  orj]S 
eneral m ay  bid for the sam e in behalflp 
United Scates is the pu rchaser ,  the A 
shall be paid  from the T reasury  upon^lfcl 
iry of the T reasury  on  the requis it ion^

2.)
D STATUTORY NOTES
is similar action between private persons"^, 

were substituted for “shall proceed 11 
L other cases for purtittan by courts of eq-^

uity, and in making such partition the'^ 
'• court shall be governed by the same prin- 4
* ciples of equity that control courts of eq- ' !

uity, in panition proceedings berweca :• 
private persons." in view of Rule 2 of the _• 

;s Federal Rules of Civil Procedure (this ti...,
tie].

Changes were made in phraseology. $.
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.ules Civ.Proc. Rule 3. 28 USCA. 
le 4. 23 USCA.
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161 REAL PROPERTY QUIET TITLE ACTIONS 28 § 2409a

NOTES OF DECISIONS
Construction with Federal Rules of Civil Procedure I jurisdiction 2
[_ Construction with Federal Rules of 

Civil Procedure 
Since the Federal Rules of Civil Proce­

dure. (his title, do not themselves enlarge 
(he jurisdiction of the federal district 
courts granted by a statute waiving sover­
eign immunity, changes made in this sec­
tion and § 1547 of this title relating to 
partition action involving United Stales, 
(or express purpose of conforming the 
wording of this section and § 1547 of this 
title to rule 2, Federal Rules of Civil Pro­
cedure. this title, abolishing the procedur­
al distinctions between actions at law and 
suits tn equity, could not reasonably be 
construed to have enlarged the jurisdic­
tion of the district courts. Scanlon v. 
U.S.. C.A.5 CTex.) 1970. 434 F.2d 1273.

2. Jurisdiction
This section which waives sovereign 

immunity for partition suits in which 
United States is a joint tenant or a tenant 
in common docs not confer subject-mat­
ter jurisdiction on district courts. Prater 
v. U.S.. C.A.5 ICa.) 1980. 612 F.2d 157. 
on rehearing 5(3 F.2d 26J.

Statutes authorising partition and quiet 
title actions against United States and 
permitting United States to be named as 
party in actions affecting property in 
which United States claims mortgage or 
lien did not apply to claims seeking to 
recover South Vietnamese assets blocked 
under Trading with the Enemy Act 
(T.VEA), and did not provide basis for 
subject-matter jurisdiction. Can v. U.S., 
S.D.NY. 1993. 820 F.Supp 106. affirmed 
14 F.3d 160.

§ 2409a. R eal p r o p e r ty  qu ie t  title ac tionsN\eê  kavj
(a) The U nited  Staces m ay  be n a m e d  aiTa party  d e fen d an t  in a civil 

action u n d e r  this sec t io n  to adjudicact/ a- dioptrted  title to rea l p ro p e r ­
ty in w h ich  che United Sca tes-ehd tr» /an  inteccst, ocher chan a security 
interest o r  w acer r igh ts .  T h is  s e a i o n  does no t apply  to trust o r  
restricted In d ian  Ian d3, n o r  does it apply  to o r  affect ac tions which 
may be o r  cou ld  have  b een  b ro u g h t  un d e r  sections 1346. 1347, 1491, 
or 2410 o f  this title, se c t io n s  7424, 7425, o r  7426 of the Internal 
Revenue Code of 1986, as  a m e n d e d  (26 U.S.C. 7424, 7425, and 
7426), o r  sec tion  208 o f  the Act of  July 10, 1952 (43 U.S.C. 666 ).

(b) The U nited  S ta te s  sh a l l  not be d is tu rbed  in possession or 
control o f  any  real p r o p e r ty  involved in any ac t ion  u n d e r  this section 
pending a final ju d g m e n t  o r  decree , the conc lus ion  of a n y  appeal 
therefrom, and  sixty days; a n d  if the final de te rm in a t io n  shall be 
adverse to the U nited  S ta te s ,  the United S ta tes  nevertheless  may 
retain su ch  possession  o r  c o n tro l  o f  the real p ro p er ty  or o f  any par t  
thereof as it  m ay  elect, u p o n  p a y m e n t  to the pe rso n  d e te rm in e d  co be 
entitled the re to  o f  a n  a m o u n t  w h ich  upon  su ch  e lec tion  the  district 
court in the s a m e  ac tion  sha ll  d e te rm in e  to be ju s t  co m pensa tion  for  
such possession  o r  contro l.

(c) No p re l im in a ry  in jh inc tim a '-sh^JJ^suc  in any accion b rough t 
under this sec t ion . __ —■ '  ~

(d) The c o m p la in t  sha ll  se t  forth  with  par t icu la r i ty  the n a tu re  of 
the right, title, o r  in te re s t  w h ich  the  plaintiff c la im s in the real
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(Added 
Pub.L 1

Ch. 161

Reviiion1972 
see 197 
News. p.

1936 
No. 99- 
see 193 
News, p

House 
U.S. Cc 5601

23 § 2 4 0 9 a  u n i t e d  s t a t e s  a s  p a r t y  Pan s

/ "
property ,  che c ircu  ms ranees u n d e r ,  which it was acquired , and  the- 
righc, cicle.-e^inceresctdadiSaid-by-'cKe United S t a t e s ^  iJuV.

(e) If  che Uniced S ta tes  d isc la im s ail interest in che real p roperty  or 
in te res t  th e re in  ad v e rse  to che plaintiff  a t  any time prior to the actual 
c o m m e n c e m e n t  of the trial, w h ich  disc la im er is confirm ed by order 
of the court ,  the  ju r isd ic t io n  of the  discriec co u r t  shall cease  unless it 
has ju r isd ic t io n  o f  che civil ac tion  o r  suic on g ro u n d  ocher than  and 
in d e p e n d e n t  o f  the authoricy con fe rred  by section 1346(f) of this title.

( 0  A civil a c t io n  a g a in s t  the United States u n d e r  this section  shall 
be tr ied  by the  c o u r t  w ith o u t  a jury .

(g) Any civil ac t ion  u n d e r  chis section, excepc for an  accion brought 
by a State , sh a l l  be  b a r r e d  unless ic is com m en ced  widiin  twelve 
y ears  o f  the dace up o n  w h ich  ic accrued . S u ch  accion shall be 
deem ed  to h av e  a c c ru e d  on  the da te  che plaintiff o r  his p redecessor 
in in te res t  k n e w  o r  sh o u ld  have know n of the c la im  of the United 
Scates.

Rifeten.Side rtferid 
(i) to (c 
Stat. 5e 
ficd to 
Linds, 
ihe Coe

(h) Mo civil accion m ay be m a in ta in ed  u n d e r  this section by a  Stace 
with resp ec t  co de fense  facilities (including land) of the United States 
so long as the  lands  a t  issue a re  being used o r  requ ired  by the Uniced 
Scates for n a t io n a l  defense  pu rp o ses  as de te rm in ed  by die h ead  of the 
Federa l ag en cy  w ith  ju r isd ic t io n  over the lands involved, if ic is 
d e te rm in e d  th a t  che S ta te  ac t io n  w as broughc m ore  chan twelve years 
a f te r  the S ta te  k n e w  o r  sh o u ld  have know n  of the c la im s of die 
U nited S ta tes .  U po n  cessa t io n  of such  use o r  requ irem ent,  che State 
m ay  d isp u te  title to s u c h  lands p u rsu an t  to the provisions of  this 
section. T h e  dec is io n  of che h ead  of the Federa l agency is noc subject 
co jud ic ia l  review.

(i) Any civil a c t io n  b ro u g h t  by a Scace u n d e r  this sec t ion  with 
respec t  to lands, o th e r  th an  tide o r  subm erged  lands, on which the 
United Staces o r  its lessee o r  right-of-way o r  casem en t  g ran tee  has 
m ad e  su b s ta n t ia l  im p ro v em en ts  o r  substantia! investm ents or  on 
w h ich  che U nited  S ta te s  has  co n d u c te d  substan tia l  activities pursuant 
to a m a n a g e m e n t  p lan  such  as range  im provem ent, t im ber  harvest, 
tree  p lan ting ,  m in e ra l  activities, farming, wildlife hab ita t  improve­
m ent, o r  ocher  s im i la r  activities, shall be b a rred  unless che accioa is 
c o m m e n c e d  w i th in  twelve years  after the date  the S ta te  received 
notice of the F ed e ra l  c la im s  to che lands.

(j) If a final d e te rm in a t io n  in an  action broughc by a S tate  under 
this sec t ion  involving su b m e rg e d  o r  tide lands on which the United 
Staces o r  its lessee  o r  right-of-way o r  easem en t g ran tee  has made 
substan tia l  im p ro v e m e n ts  o r  substan tia l  investm ents is adverse  to the 
U nited  Scaces a n d  it is d e te rm in e d  tha t  the S ta te 's  action  was brought 
m ore  chan twelve y ears  a f te r  che S ta te  received notice of die Federal
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REAL PROPERTY QUIET TITLE ACTIONS 28 § 2409a

£Ccj3ini to the lands, che S ta te  shall cake title to the lands subject to any 
j e s t i n g  lease, e a se m e m . o r  right-of-way. Any co m pensa tion  due 
[jvith respect to s u c h  lease, easemenc, o r  right-of-way shall be deter- 
fjnined u n d e r  ex is ting  law.

r ;  (k) Notice for the pu rp o ses  of che acc rua l  of an ac tion  b ro u g h t  by 
y, 's tace u n d e r  this seccion shall be—

(I)  by pub lic  co m m u n ica t io n s  wich respect to the c la im ed  
lands which a re  sufficiently specific as to be reasonab ly  c a lc u la t ­
ed to put the  c la im anc  o n  notice of the Federa l  c la im  to the

lands, o r
*-■ (2) by che use. occupancy , o r  im provemenc of  the c la im ed
Ij lands w hich, in the  c ircum stances ,  is open  and  notorious. 

c £ { / )  F o r  p u rp o ses  of this seccion, the te rm  "tide  o r  su b m erg ed  
Elands" m ean s  " la n d s  b e n e a th  navigable w a te rs” as defined  in seccion 
£2 of the S u b m e rg e d  Lands Act (43 U.S.C. 1301).

(m) Not less th a n  one h u n d re d  and eighcy days before b r in g in g  
j tn y  action u n d e r  this section, a Srate shall notify the head  of the 

Federal agency  w ith  ju r isd ic t ion  over the lands in question  of the 
jState's in ten tion  co file suit, the basis therefor, and  a descr ip tion  of 
jjihe lands in c luded  in che suit.

(n) N oth ing  in this seccion shall be construed  to perm it  suics 
Vigainsc che U n ited  Staces b a se d  upon  adverse possession.
^(Added Pub.L. 92-562. § 3(a), Oct. 25, 1972, 36 Stat. 1176. and amended 
Pub.L. 99-514. § 2. Oct. 22. 1936. 100 Stat. 2095; Pub.L. 99-593, Nov. 4. 
1936, 100 Stat. 3351.)

HISTORICAL AND STATUTORY NOTES

-vision Notes and Legislative Reports 
1972 Acts. House Report No. 92-1559. 

fsee 1972 U.S. Code Cong, and Adm.
(jhews. p. 45-47.
K 1986 Acts. House Conference Report 
|Wo. 99-841 and Statement by President. 
S*ee 1936 US. Code Cong, and Adm.
*Ncwj, p. 4075.

•House Report No. 99-924, see 1936 
J.S. Code Cong, and Adm. News, p. £44 J.

liefer, nces In Text
fe Section 208 of the Act July 10, 1952.
Inferred to in subsec. (a), is section 203
&(*) 10 (d) of Act July 10, 1952. c. 631. 60 
L-jUt. 560 , Section 203 (a) to (e) is classi- 
ailed to section 660  oE Title 43. Public 
4L*nds. Section 203(d) is not classified to 

Code.

Amendments
1986 Amendments. Subsec. (a). 

Pub.L. 99-514 substituted "Internal Rev­
enue Code of 1986" for "Internal Reve­
nue Code of 1954”.

Subsec. (c). Pub L 99-593. 5 1(3),
added subsec. (c). Former subsec. (tt) 
was redesignated (d).

Subsecs, (d) to (f). Pub.L. 99-593,
9 1(2). redesignated former subsccs. (c) 
to (e) as (d) to (0. respectively. Former 
subsec. (0  redesignated (g).

Subsee. (g). Pub.L. 99-593. 5 1(2).
(4), redesignated former subsec. (f) as (g)
and. as so redesignated, added ", except 
for an action broughc by a State.” follow, 
ing "under this section". Former subsec, 
(g) was redesignated (n).

Subsecs, (h) to (m). Pub.L. 99-593, 
3 1(5), added subsecs, (h) to (m).
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AN ACT

Establishing and relating to the Navigable Waters Commission tor Alaska.

BE  IT  EN A CTED  BY  TH E  LE G IS LA T U R E  OF T H E  STATE  OF ALASKA :

THE ACT FOLLOWS ON PAGE 1
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AN ACT

1 Establishing and relating to the Navigable Waters Commission for Alaska.

2 _________________
3 * Section 1. The uncodified law o f the State o f  Alaska is amended by adding a new section
4 to read:
5 STATE POLICY. The legislature determines that the efficient and orderly
6 development of the slate will be better achieved if the state and the federal governments join
7 together in a carefully coordinated approach to land and water use planning and management.
8 The legislature recognizes that, although the state is the primary trustee o f public trust
9 resources, it is in the best interest o f che citizens i f  the scute and federal governments, as

10 designated stewards o f these resources, cooperate to the maximum extent possible in
11 determining their uses However, the legislature also recognizes that, even withoui federal
12 participation, the state must proceed co make management decisions. The state is particularly
13 blessed with significant water resources that are invaluable in numerous ways to state
14 residents and all citizens o f  the United States. With the massive numbers o f navigable
15 waterways and bodies o f water in che state, the task o f resolving submerged land ownership

-1- CSSB 219(F IN )
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1 and navigable water determinations has been painfully slow, counter-productive from an
2 orderly resource management standpoint, and costly as the state, private landowners, and the
3 federal government attempt to initiate long-range planning processes. For this reason, it is
4 determined by the legislature that the State o f Alaska and the United States should cooperate
5 in establishing a joint state and federal commission or, i f  the federal government elects not to
6 participate, a state commission must be established to proceed efficiently and effectively to
7 (1) expedite the process o f quieting legitimate title to the state's submerged
S lands;
9 (2) determine, to che extent possible, svhich bodies o f water are navigable or

10 non-naviguble; and
11 (3) provide recommendations to the state and the federal governments
12 concerning ways to improve the process of making navigability determinations and ways co
13 quiet title to the state's submerged lands fairly and expeditiously.
14 * Sec. 2. The uncodified law o f the State o f Alaska is amended by adding a new section to
15 read;
16 NAVIGABLE WATERS COMMISSION FOR ALASKA, (a) A Navigable Waters
17 Commission for Alaska is established. I f  authorized by federal law, the commission shall be a
18 joint federal and state commission.
19 (b) The governor or the governor's designee shall serve as chair o f the commission. If
20 federal participation is authorized by federal law, the member appointed by the President of
21 the United States or the United States Secretary o f the Interior shall serve as co-chair o f the
22 joint commission. The chair or co-chairs o f the commission shall call meetings.
23 (c) If a joint commission is formed, four state and four federal members o f che
2-v commission constitute a quorum, and all decisions o f the commission require concurrence by
25 ac least four state and four federal members o f the commission. Otherwise, four state
26 members of the commission constitute a quorum, and all decisions o f the commission require
27 concurrence by at least four members.
28 (d) A vacancy in the membership o f che commission does not affect its powers. The
29 vacancy shall be filled in the same manner in which the original appointment was made.
30 (e) Subject to procedures adopted by the commission, the chair or co-chairs, in
31 accordance with applicable laws, may

CSSB 219(F IN ) -2-
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1 (1) appoint and fix the compensation o f the commission staff and personnel as
2 they consider necessary; and
3 (2) procure temporary and intermittent services.
4 * Sec. 3. The uncodined law of the Scale o f Alaska is amended by adding a new section to
5 read;
6 MEMBERSHIP OF THE COMMISSION, (a) The state membership on the
7 Navigable Waters Commission for Alaska is composed o f che governor or the governor's
S designee, two members appointed by che governor, two members appointed by the president
9 o f the senate, and two members appointed by the speaker o f the house, all of svhom serve at

10 the pleasure o f che appointing authority.
11 (b) The membership also includes individuals appointed under federal law if a joint
12 commission is authorised.
13 * Sec, 4. The uncodified law o f che State o f Alaska is amended by adding a new section to
14 read:
15 COMPENSATION AND PER DJEM. (a) A scace member o f the Navigable Waters
16 Commission for Alaska who is a state officer or employee serves without compensation in
17 addition to that received for regular employment. Other state members o f the commission
L8 receive compensation as authorized for the Board o f Fisheries under AS 16.05.290.
19 (b) State members o f the commission are entitled to per diem and travel expenses
20 authorized by law for boards and commissions under AS 39.20.180.
21 * Sec. 5, The uncodified law of che State o f Alaska is amended by adding a new section to
22 read;
23 DUTIES OF THE COMMISSION. The Navigable Waters Commission for Alaska
24 shall
25 ( I )  establish a process for researching navigability determinations that affect
26 land title;
27 (2) develop procedures for involving private landowners and the general
28 public in che navigability determination process o f the commission;
29 (3) undertake a process o f navigable and non-navigable waters identification
30 under criteria established in law;
31 (4) make recommendations to improve coordination and consultation between

-3 - CSSB 2 19(F1N)
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1 the state and federal governments in making navigability determinations and decisions
2 concerning title to submerged lands.
3 * Sec. 6. The uncodified law of the State o f Alaska is amended by adding a new section to
4 read:
5 HEARINGS. The Navigable Waters Commission for Alaska or, on the authorization
6 o f the commission, any subcommittee or member o f the commission m ay, for the purposes of
7 carrying out its duties, hold hearings, take testimony, receive evidence, print or otherwise
8 reproduce and distribute all or part of commission proceedings and reports,, and sit and act at
9 those times and places as the commission, subcommittee, or members consider desirable.

10 * Sec. 7. The uncodified law of the State o f Alaska is amended by adding a new section to
11 read:
12 INFORMATION FOR THE COMMISSION. Each agency, department', board, or
13 commission o f the state government is authorized to furnish to che Navigable Waters
14 Commission for Alaska, upon request o f a chair or co-chair, information the commission
15 considers necessary to carry out its functions under this Act.
16 * Sec. 8. The uncodified luw o f the State o f Alaska is amended by adding a new section to
17 read;
18 REPORTS, (a) On or before January 31 of each year, the Navigable Waters
19 Commission for Alaska shall submit to the President of the United Scates, the United Slates
20 Secretary o f the Interior, the United States Congress, the governor, and the state legislature a
21 written report describing its activities during the preceding year and its recommendations
22 regarding its duties under sec. 5 o f this Act.
23 (b) The commission shall submit its final comprehensive report at leust 10 days
24 before the date the commission is terminated.
25 * Sec. 9. The uncodified law o f the State o f Alaska is amended by adding a new seccion to
26 read:
27 TERM INATION OF THE COMMISSION. The Navigable Waters Commission for
28 Alaska is terminated two years after the effective date of this Act.

CSSB 219(FLN) -4-
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Search th is  t it le :

Sec. 1745. - D isclaimer o f interest in lands
(a) Issuance o f recordable document; criteria

A fte r consulting w ith any affected Federal agency, the Secretary is authorized to 
issue a document o f disclaim er o f  interest or interests in any lands in any form 
suitable fo r recordation, where the disclaim er w ill help remove a cloud on the 
title  o f  such lands and where he determines

(1)

Search T it le  43

Notes
Updates
Parallel authorities (CFR) 
Topica l references

a record interest o f the United States in lands has terminated by operation o f 
law or is otherwise inva lid ; or

(2)
the lands ly ing between the meander line shown on a plat o f survey 
approved by the Bureau or its predecessors and the actual shoreline o f a 
body o f water are not lands o f the United States; or

(3)
accreted, relicted, or avulsed lands are not lands o f the United Slates.

(b) Procedures applicable

No document or d isclaim er shall be issued pursuant to this section unless the 
applicant therefor has filed w ith the Secretary an application in w riting  and 
notice o f  such application setting forth the grounds supporting such application 
has been published in the Federal Register at least n inety days preceding the 
issuance o f such d isclaim er and until the applicant therefor has paid to the 
Secretary the administrative costs o f  issuing the d iscla im er as determined by the 
Secretary. A ll receipts shall be deposited to the then-current appropriation from 
which expended.

(c) Construction as qu it-c la im  deed from  United States

Issuance o f a document o f  disclaim er by the Secretary pursuant to the 
provisions o f this section and regulations promulgated hereunder shall have the 
same effect as a qu it-c la im  deed from  the United States

http://www4.law.comell.edu/uscode/43/1745.himl
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SPONSOR STATEM ENT -  SJR 31

SJR 31, “ Relating to urging the United States Congress to compensate the State o f  Alaska 
for the effect o f  federal land ownership on the State’ s ability to fund public education” .

This legislation stems from a resolution adopted in July o f  2002 by the Executive 
Committee o f  the Council o f  State Governments-WEST urging its membership o f  
thirteen states to support and pass jo in t resolutions expressing how federal land 
ownership hinders western states’ ability to fund education. Since then, all thirteen states 
have introduced sim ilar resolutions and all but four (CA , WA, CO, A K ) have passed 
them. The Western Governors’ Association has also endorsed this resolution, termed 
“ APPLE”  for Action Plan fo r Public Land and Education.

This resolution is the result o f  years o f  research and preparation by legislators from the 
State o f  Utah in an attempt to bring western states up to equity with the rest o f  the nation 
in the funding o f  public education.

Western states as group are falling behind in education funding when measured in growth 
o f  real per pupil expenditures during the period o f  1979 -  98. Eleven o f  the twelve states 
with the lowest real growth in pupil expenditures are western states. The growth rate o f  
real per pupil expenditures in the thirteen western states is less than h a lf (28%  versus 
57% ) o f  that in the thirty-seven other states. On average, enrollment in western states is 
projected to increase dramatically while the growth rate in other states is projected to 
actually decrease (2002-2011 western states 7.1 % vs. -  2 .6% ).

Yet, Western states’ state and local taxes as a percent o f  personal income are as high or 
higher than other states (1998-99 western states 11.1% vs. 10.9% ) and Western states’ 
commitment to education as a percent o f  state budget is equal to that o f  other states (in 
year 2000 western states 32.6%  vs. 32 .7% )

The problem lies with the federal government and the enormous amount o f  land it owns 
in western states. I f  an imaginary line was drawn from Montana to New Mexico, no state 
east o f  that line has more than 14% o f  its land owned by the federal government. No 
state west o f  that line has less than 27%  o f  their land federally owned (with the exception 
o f  Hawaii). Four western states have more than 62%  o f  their land federally owned. 
(Alaska, Idaho, Nevada & Utah).

Email: Senalor_Gene_Therriaul!@legls.state.ak.us



Most enabling acts fo r western states, including Alaska, promised to give the state 5%  o f  
the proceeds from the sale o f  federal land for the benefit o f  public education. In 1977 the 
federal government abandoned its original policy to dispose o f  public lands, depriving the 
states o f  public education funding estimated to be over $14 billion dollars. This 
resolution does not recommend that federally owned lands be sold, on ly that states be 
compensated as promised.

States are not allowed to assess property tax on federal lands, impacting western states in 
an amount over $4 b illion annually. The federal government does provide “ payments in 
lieu o f  taxes”  (P ILT ) since states cannot tax federal lands, but the amount o f  P ILT  
payments to states in 2001 was on ly about 4%  o f  the annual property tax revenue lost by 
western states.

This resolution proposes to: (1 ) create legislative awareness, (2 ) educate the public, (3 ) 
build a western states coalition, and, (4 ) petition Congress to compensate western states.

In summary, western states are financially harmed in a significant way by the amount o f  
federal land ownership. The conclusion is that federal land ownership hinders western 
states’ ability to fund public education.
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Martin R . StephensWEBER COUNTY

H o u s e  o f  R e p r e s e n t a t i v e s
O FFICE OF THE SPEAKER 

SALT LAKE CITY, UTAH SA IIA LEGISLATURE IOOIJ 330-1030 IUESIDENOE (6011 731-33*0

President Gene Themault 
Alaska State Senate 
State Capitol, Room  111 
Juneau, AK  99801-1182

Speaker Pete Kott 
Alaska House o f Representatives 
State Capitol, Room  208 
Juneau, A K  99801-1182

Dear President Themault and Speaker Kott:

We are writing to make you aware o f a resolution that is being circulated to presiding officers in 
the legislatures o f all thirteen western states and to request your support as legislative leaders o f 
its introduction and passage in Alaska. A copy o f the resolution, entitled “ Joint Resolution 
Supporting Action Plan fo r Public Land and Education,”  (A PPLE ) is enclosed fo r your review.

The concept and language o f  the jo in t resolution is supported by western legislators and 
governors through the actions and resolutions o f The Council o f State Governments-WEST 
(CSG-WEST) and the Western Governors’ Association (W GA ). Speaker Kott w ill recall that the 
APPLE Initiative, as the resolution is called, was unanimously adopted by the Executive 
Committee o f CSG-WEST at our annual meeting in Lake Tahoe, Nevada in July o f 2002; 
subsequently, the Western Governors’ Association unanimously endorsed the APPLE initiative 
at their winter meeting in Las Vegas this past December. A copy o f the CSG-WEST resolution is 
also enclosed as well as a brie f summary o f the APPLE initiative.

We believe that adoption o f the resolution is an important step toward creating a broad-based 
coalition in support o f just compensation fo r public schools in western states where the federal 
government owns nearly 52%  o f the land within our borders. Based on our research, the western 
states would receive one-time revenues from the federal government o f  14.1 billion dollars and 
6.4 billion annual revenue from  property tax and royalties. For Alaska, this would mean 5.59 
billion in one-time revenue and 2.05 billion in annual recurring revenue. This money is vital in a 
region where enrollment and higher pupil per teacher ratios are projected to increase 
dramatically in the foreseeable future.

We hope that you will be w illing to support this jo in t resolution in your legislature and to serve 
or appoint members from  your legislature to work with us on a steering committee to build a 
western coalition in support o f  the APPLE  Initiative. As you might imagine, we have received a 
tremendous expression o f interest and support from  the education community.
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We look forward to answering any questions you may have about the APPLE initiative. Please 
contact either o f us, Speaker Marty Stephens in Salt Lake City, Utah at (801 ) 538-1930 or 
Assemblyman Lynn Hettrick in Carson City, Nevada at (775 ) 684-8843. Kent Briggs o f the 
CSG-WEST staff is also assisting with this project and can be contacted at (916 ) 553-4423 in 
Sacramento, California. The detailed power point presentation o f the APPLE  Initiative can be 
easily accessed on the CSG-WEST web site at www.csgwest.org.

Our best wishes on a successful legislative session; we look forward to working with you as part 
o f a unique western coalition to secure in the language o f the resolution, “ just compensation that 
w ill allow western states to be on equal footing with the rest o f the nation in their efforts to 
provide education.”

Sincerely,

Utah House o f Representatives
Chair, APPLE Initiative Steering Committee Immediate Past Chair, CSG-WEST

Enclosures

http://www.csgwest.org


Resolution No. 2002-01

Resolution Urging the United States Congress to Compensate Western States 
fo r the Impact o f Federal Land Ownership on State Education Funding

Introduced by the Executive Committee

Whereas, for many years western states have grappled with the challenge o f providing 
the best education for their citizens;

Whereas, western states face unique challenges in achieving this goal;

Whereas, from 1979 to 1998 the percent change in expenditures per pupil in 13 western
states was 28% , compared to 57% in the remaining states;

Whereas, in 2000-2001, the pupil per teacher ratio in 13 western states averaged 17.9 to
one compared with 14.8 to one in the remaining states;

Whereas, the conditions in western states are exacerbated by projections that enrollment 
will increase by an average o f 7.1% compared to an average decrease o f  2.6% in the rest 
o f the nation;

Whereas, despite the wide disparities in expenditures per pupil and pupil per teacher 
ratio, western states tax at a comparable rate and allocate as much o f their Budgets to 
public education as the rest o f  the nation;

Whereas, the ability o f western states to fund education is directly related to federal 
ownership o f state lands;

Whereas, the federal government owns an average o f 51.9% o f the land in 13 western 
states, compared to 4.1% in the remaining states;

Whereas, the enabling acts o f most western states promise that 5% o f the proceeds from 
the sale o f federal lands will go to the states fo r public education;

Whereas, a federal policy change in 1977 ended these sales resulting in an estimated 14 
billion in lost public education funding for western states;

Whareas, the ability o f western states to fund public education is further impacted by the 
fact that state and local property taxes which public education relies heavily upon to fund 
education and cannot be assessed on federal lands;
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Whereas, the estimated annual impact o f this property tax prohibition on western lands is 
over 4 billion;

Whereas, the federal government shares only half o f its loyalty revenue with the states;

Whereas, royalties are further reduced because federal lands are less likely to be 
developed and federal laws often place stipulations on the use o f state royalty payments;

Whereas, the estimated annual impact o f royalty payment policies on western states is 
over 1.86 billion;

Whereas, much o f the land that the federal government transferred to states upon 
statehood as a trust for public education is difficult to administer and to make productive 
because it is surrounded by federal land;

Whereas, federal land ownership greatly hinders the ability o f western states to fund 
public education;

Whereas, the federal government should compensate western states for the significant 
impact federal land ownership has on the ability o f western states to educate its citizens;

Whereas, just compensation will allow western states to be on equal footing with the rest 
o f  the nation in their efforts to provide education fo r their citizens;

NOW , TH EREFO RE , BE  IT  RESO LVED  that the Executive Committee o f the 
Council o f State Governments- WEST endorses and supports the Action Plan for Public 
Lands and Education;

BE  IT  FU RTH ER  RESO LVED  that the Executive Committee o f the Council o f State 
Governments- WEST endorses an initiative seeking just compenstation from the federal 
government for the impact its ownership o f lands within western states has on the ability 
on the states’ ability to fund public education;

BE IT  FURTH ER  RESO LV ED  that the Executive Committee o f the Council o f State 
Governments -WEST endorses an initiative urging the federal government to provide an 
expedited land exchange process for land not contended for wilderness designation;

BE  IT  FU RTH ER  RESO LVED  that the chair o f The Council o f State Govemments- 
WEST appoint from the members o f the CSG-WEST Executive Committee a steering 
committee to prepare the initiative for congressional consideration. These appointments 
shall be from both political parties and from all parts o f the West. The CSG-WEST chair 
will also appoint the chair o f the initiative steering committee;
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BE IT  FU RTH ER  RESO LVED  that the executive director o f the Council o f  State 
Governments-WEST is authorized to assign staff to the initiative’ s steering committee to 
accomplish the successful implementation o f the initiative; and

BE  IT  FU R T H E R  RESO LVED  that a copy o f this resolution be sent to the Majority 
Leader o f the United States Senate, the Speaker o f the United States House o f 
Representatives, the President o f the United States and other officers as deemed 
advisable.

Adopted by the CSG-WEST Executive Committee on July 19, 2002 
Assembled in Annual Meeting in Lake Tahoe, Nevada.
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