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Wilderness Act of 1964 http://laws.fws.gov/lawsdigest/wildru3.html

Digest of Federal Resource Laws of Interest to the 
U.S. Fish and Wildlife Service

Wilderness Act

W ilderness Act o f 1964 (16 U.S.C. 1131-1136,78 Stat. 890) -- Public Law 88-577, approved Septem ber 3, 
1964, directed the Secretary of the Interior, within 10 years, to review every roadless area of 5,000 or more 
acres and every roadless island (regardless of size) within National W ildlife Refuge and National Park 
Systems and to recom m end to the President the suitability o f each such area or island for inclusion in the 
National W ilderness Preservation System, with final decisions made by Congress. The Secretary of 
Agriculture was directed to study and recommend suitable areas in the National Forest System.

The Act provides criteria for determ ining suitability and establishes restrictions on activities that can be 
undertaken on a designated area. It authorizes the acceptance of gifts, bequests and contributions in 
furtherance o f the puq  uses of the A ct and requires an annual report at the opening o f each session of 
Congress on the status o f the w ilderness system.

Under authority o f this Act over 25 million acres of land and water in the National W ildlife Refuge System 
were reviewed. Som e 7 million acres in 92 units were found suitable for designation. From these 
recommendations, as c f  D ecem ber 1998, over 6,832,800 acres in 65 units have been established as part of 
the National W ilderness Preservation System by special Acts of Congress.

In addition, the A laska Lands A ct (P.L. 96-487) established 7 wilderness areas in Alaska, com prising 
18,560,000 acres. This Act also provided for use of motorized vehicles and construction of cabins, 
fisheries and aquaculture facilities, and other structures in these wilderness areas, in recognition o f the 
unique conditions in Alaska.

Specific wilderness areas, acreages, and establishing legislation are listed in the "Annual Report of Lands 
under Control o f the U.S. Fish and Wildlife Service" available from the D ivision o f Realty, U nited States 
Fish and W ildlife Service.

Return to List o f Resource Law s

Go to W ildlife Laws Home Page

http://laws.fws.gov/lawsdigest/wildru3.html


SUMMARY OF 3-JUDGE PANEL RULING (1-13-03)

13) ENVIRONMENTAL LAW: The Wilderness Society v. U.S. Fish & 
Wildlife Service, 0 1 - 3 5 2 6 6  ( 9 t h  C i r .  J a n .  1 3 ,  2 0 0 3 ) .  T h e  U . S .  F i s h  &  
W i l d l i f e  S e r v i c e ' s  d e c i s i o n  t o  p e r m i t  a  s o c k e y e  s a l m o n  e n h a n c e m e n t  p r o j e c t  
a t  T u s t u m e n a  L a k e ,  A l a s k a ,  w i t h i n  a  d e s i g n a t e d  w i l d e r n e s s  a r e a  i n  t h e  K e n a i  
N a t i o n a l  W i l d l i f e  R e f u g e ,  w a s  b a s e d  o n  a  r e a s o n a b l e  i n t e r p r e t a t i o n  o f  
s t a t u t o r y  a m b i g u i t i e s  i n  t h e  W i l d e r n e s s  A c t ,  1 6  U S C  S e c s .  1 1 3 1 - 1 1 3 6 ,  a n d  
t h e  N a t i o n a l  W i l d l i f e  R e f u g e  S y s t e m  A d m i n i s t r a t i o n  A c t ,  1 6  U S C  S e c s .  
6 6 8 d d - 6 6 8 e e ;  d i s s e n t i n g ,  J u d g e  F l e t c h e r  t h o u g h t  t h a t  C o n g r e s s  c o u l d  w e l l  
b e  p e r s u a d e d  s o m e d a y  t h a t  s a l m o n  e n h a n c e m e n t  p r o g r a m s  d e s i g n e d  a n d  
o p e r a t e d  p r i m a r i l y  f o r  t h e  b e n e f i t  o f  t h e  c o m m e r c i a l  f i s h i n g  i n d u s t r y  c a n  b e  
c o m p a t i b l e  w i t h  t h e  p r o t e c t i o n i s t  m a n d a t e  o f  t h e  R e f u g e  A c t  a n d  c a n  b e  
m a d e  a n  e x c e p t i o n  t o  t h e  a c t i v i t i e s  a l l o w e d  i n  t h e  W i l d e r n e s s  A c t ,  b u t  t h a t  i s  
f o r  C o n g r e s s  t o  d e c i d e ;  m e a n w h i l e ,  J u d g e  F l e t c h e r  t h o u g h t  t h a t  t h e  S e r v i c e  
h a d  n o t  d e v e l o p e d  a n y  s o r t  o f  r e c o r d  a s  t o  w h a t  t h e  " n a t u r a l "  w i l d  s a l m o n  
p o p u l a t i o n  w a s  o r  i s  i n  K e n a i  p r i o r  t o  t h e  c o m m e r c i a l  f i s h e r y  p r o j e c t ,  a n d  
w h a t  t h e  c o m p e t i t i o n  a m o n g  s p e c i e s  t h e r e  i s  a n d  w a s ;  c u r r e n t l y ,  s h e  t h o u g h t  
t h a t  n o t h i n g  i n  t h e  r e c o r d  s u g g e s t e d  t h a t  t h e  s p e c i e s  w a s  d i m i n i s h e d  o r  i n  
d a n g e r — o n l y  t h a t  i t  c o u l d  b e  e n h a n c e d  f o r  c o m m e r c i a l  p u r p o s e s ;  b a s e d  o n  
t h e  s t a t u t e s  n o w  i n  p l a c e ,  t h e s e  c o m m e r c i a l  e n h a n c e m e n t  a c t i v i t i e s  d i r e c t l y  
c o n t r a v e n e  C o n g r e s s ' s  m a n d a t e s  i n  t h e  W i l d e r n e s s  a n d  R e f u g e  A c t s ,  a n d  
a l l o w  c o m m e r c i a l  i n t e r e s t s  t o  t r u m p  t h e  p r e s e r v a t i o n  o f  t h e  w i l d e r n e s s  
c o n d i t i o n s  i n  t h e  K e n a i  W i l d e r n e s s  A r e a .  B .  F l e t c h e r  (dissenting), A l a r c o n ,  
a n d  G r a b e r  (author), C i r c u i t  J u d g e s .  J .  S t e m e  o f  A n c h o r a g e ,  A K ,  f o r  t h e  
p l a i n t i f f s - a p p e l l a n t s ;  K .  K o v a c s  o f  W a s h i n g t o n ,  D C ,  f o r  t h e  d e f e n d a n t -  
appellee.(Download the full text of this decision at 
www.cc9.uscourts.gov/)

http://www.cc9.uscourts.gov/
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O PIN IO N

GOULD, Circuit Judge:

We consider an action brought by the Wilderness Society 
and the Alaska Center for the Environment (“Plaintiffs”) chal­
lenging a decision by the United States Fish and Wildlife Ser­
vice (“USFW S”), to grant a permit for a sockeye salmon 
enhancement project (“Enhancement Project”) that annually 
introduces about six million hatchery-reared salmon fry into 
Tustumena Lake, the largest freshwater lake in the Kenai 
National Wildlife Refuge (“Kenai Refuge") and the Kenai 
Wilderness. Plaintiffs assert that the USFWS permit for the 
Enhancement Project violated the Wilderness Act, 16 U.S.C. 
§§ 1131-1136, by offending its mandate to preserve the “natu­
ral conditions” that are a part of the “wilderness character” of 
the Kenai W ilderness, id. §§ 1131, 1133, and by sanctioning 
an impermissible “commercial enterprise” within a designated 
wilderness area. Id. § 1133(c). Plaintiffs also claim that the 
Enhancement Project violates the National Wildlife Refuge 
Administration Act of 1966, 16 U.S.C. §§ 668dd-668ee 
(“Refuge Act”), because the project is not consistent with the 
purposes o f the Kenai Refuge as set forth in the Refuge Act. 
Id. § 668dd. The district court denied Plaintiffs’ motion for 
summary judgment and sua sponte entered summary judg­
ment in favor of the USFWS. After final judgment was 
entered a timely appeal followed. We have jurisdiction pursu­
ant to 28 U.S.C. § 1331. We conclude that the district court 
erred in finding that the Enhancement Project is not a “com­
mercial enterprise” that Congress prohibited within the desig­
nated wilderness. We reverse and remand so that the final 
decision of the USFWS may be set aside, the Enhancement 
Project enjoined, and judgm ent entered for Plaintiffs.
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I

A

The area now known as the Kenai Refuge has been recog­
nized as protected wilderness by the federal government for 
more than sixty years.' In 1941, President Franklin D. Roose­
velt issued an Executive Order designating about two million- 
acres of land on Alaska's Kenai Peninsula, including Tustu­
mena Lake, as the Kenai National Moose Range for the pur­
pose of “protecting the natural breeding and feeding range of 
the giant Kenai moose.” Exec. Order No. 8979, 6 Fed. Reg. 
6471 (Dec. 16, 1941).

In 1964 Congress passed the Wilderness Act, which estab­
lished the National Wilderness Preservation System with the 
explicit statutory puipose “to assure that an increasing popula­
tion, accompanied by expanding settlement and growing 
mechanization, does not occupy and modify all areas within 
the United States and its possessions, leaving no lands desig­
nated for preservation and protection in their natural condi­
tion.” 16 U.S.C. § 1131(a). Congress thereby expressed 
support for the principle that wilderness has value to society 
that requires conservation and preservation. As President Lyn­
don B. Johnson reportedly said upon signing of the W ilder­
ness Act in 1964, “[i]f future generations are to remember us 
with gratitude rather than contempt, we must leave them more 
than the miracles of technology. We must leave them a 
glimpse of the world as it was in the beginning, not just afier 
we got through with it.” National Park Service, Grand Canyon 
National Park Wilderness M anagement Plan 1-2 (1989), 
available at http://www.nps.gov/grca/wildemess/documents/ 
sec-one.pdf.2

’The material facts essential to determine this case are undisputed by 
the parties.

2For views of conservationists who focused on the unspoiled areas of 
the western United States, see the selected bibliography in Peter Wild, 
Pioneer Conservationists of Western America 209-36 (Mountain Press 
Publishing Co. 1979).

http://www.nps.gov/grca/wildemess/documents/
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The Wilderness Act required the Secretary o f the Interior 
to m ak. recommendations to the President as to the suitability 
of existing national parks, refuges, and game ranges for pres­
ervation as wilderness. 16 U.S.C. § 1132(c). Upon recommen­
dation of the President, Congress was empowered to 
designate existing national park, wildlife refuge, and game 
range lands as wilderness. Id 3

Two years after enacting the Wilderness Act, Congress 
passed the Refuge Act for the purpose of “consolidating the 
authorities relating to the various categories o f areas that are 
administered . . .  for the conservation of fish and wildlife." 16 
U.S.C. § 668dd(a)(l). In furtherance of this goal, the Refuge 
Act established the "National Wildlife Refuge System," under 
the administration of USFWS. Id.

Tn_1980. Congress enacted the Alaska National Interest 
Lands Conservation Act ("ANILCA’’), Pub. L. No. 96-487, 
Title in , § 702(7), 94 Stat. 2371 (1980), to control the man­
agement of Alaska refuge lands. ANILCA expanded the 
Kenai National Moose Ranee by nearly a quarter-million 
acres, renamed it the Kenai National Wildlife Refuge, 
ANILCA § 303(4); 16 U.S.C. § 668dd notes, and further set 
aside 1.35 million acres of the Refuge, including Tustumena 
Lake, as the Kenai Wilderness, a designated wilderness pursu­
ant to Congress’s authority to protect lands under § 1132(c) 
of the Wilderness Act. ANILCA § 702(7); 16 U.S.C. 
§ 1132(c) & notes. ANILCA recited that the purposes of the 
Kenai Refuge encompass, among other aims, the “conserv[a- 
tion of] fish and wildlife populations and habitats in their nat­
ural diversity.’’ ANILCA § 303(4).

’ Congress also may withdraw lands from designated wilderness after a 
similar process. See 16 U.S.C. 1132(e).
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Tustumena Lake lies near the western edge o f the Kenai 
Refuge and within the Kenai Wilderness. Tustumena Lake is 
the largest freshwater lake located within the Kenai Refuge 
and is the fifth largest freshwater lake in the State of Alaska. 
The lake’s outlet is the Kasilof River, which drains into the 
Cook Inlet, a tidal estuary that flows into the Gulf of Alaska 
and the Pacific Ocean.

As a result of its remote location, the ecosystem around and 
within Tustumena Lake is in a natural state. Tliis ecosystem 
supports several species of anadromous fish, including sock- 
eye salmon, which spawn within the Kasilof River watershed. 
A commercial fishing fleet, operating outside the boundaries 
of the Kenai Refuge, intercepts and harvests these sockeve. 
salmon during their annual runTrom the Gulf of Alaska back 
to the Kasilof River, Tustumena Lake, and other spawning 
streams^

The antecedents of the present Enhancement Project date 
back to 1974.. when the Alaska Dp.p3 rtTr1ent-o f-f e h-nnd.Gnm2 
(“ADF&G”) first conducted a sockeye salmon egg collection 
at Tustumena Lake as part of a research project designed to 
l est the ability of the ecosystem to produce fish. The eggs 
were incubated at the Crooked Creek Hatchery, outside of the 
Kenai Refuge, and the resulting fry were stocked outside of 
the Kenai Refuge in the spring of 1975. In 1976, fry were first 
released into Tustumena Lake, and since have been released 
into Tustumena Lake in all but two subsequent years. The 
number of fry stocked yearly in Tustumena Lake has ranged 
from a low of 400,000 in 1978 to a high of 17,050,000 in 
1984. Since 1987, the number of fry released annually into the 
lake has been slightly greater than 6 million.

Before 1980. ADF&G operated the Enhancement Project 
without a special use permit, and ADF&G did not seek per­
mits for the operation of the project. In 1980, following pas-
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sage of ANILCA, the USFW S’s Refuge M anager for the 
Kenai Refuge notified ADF&G that special use permits would 
be required for all ongoing projects within the Refuge. In 
lg 8 5 .th e  USFWS and ADF&G entered into a,M emorandum 
of Understanding that allowed ADF&G annually to obtain a
special use permit for the Enhancement Project to study the 
effect of stocking on native lake fish and on the incidence of 
disease within the fish population.

In 1989, the USFWS and ADF&G reached a joint agree­
ment that by 1993 a decision should be made eithei to discon­
tinue the research project at Tustumena Lake or to elevate it 
to enhance commercial fishing operations for the benefit of 
the Cook Inlet fishing industry. In a 1992 report, ADF&G 
requested that the project become an operational enhancement 
project. This report cited two reasons for conversion of the 
project. First, ADF&G concluded that the risk o f adverse 
impacts on the Tustumena Lake ecosystem appeared to be 
lowered at a stocking rate of about 6 million fry per year. Sec­
ond, ADF&G noted that, beginning in fiscal year 1992, a 
reduced state budget would require curtailing project evalua­
tion. Ip 1993. ADF&G entered into a contract with the Cook 
Inlet Aquaculture Association (“CIAA") to staff and run the 
Crooked Creek Hatchery and its hatchery programs.

The CIAA is a private, non-profit corporation ‘‘comprised 
of associations representative of commercial fishermen in the 
region” as well as “other user groups interested in fisheries 
within the region." Alaska Stat. § 16.10.380(a) (2003). 
According to the USFW S’s final Environmental Assessment 
of the Enhancement Project, the CIAA is “organized for the 
purpose of engaging in salmon enhancement work throughout 
the Cook Inlet Region." The mission statement of the CIAA, 
according to the Environmental Assessment, is to:

^  (1) protect self-perpetuating salmon stocks and the 
habitat upon which they depend; (2) rehabilitate self- 
perpetuating salmon stocks; (3) rehabilitate salmon

■B H fl
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habitat and (4) maximize the value o f the Cook Inlet 
. . .  common property salmon resources by applying 
science and enhancement technology to supplement 
the value attained from protection and habitat reha­
bilitation c f  self-perpetuating salmon stocks.

The CIAA relies on funding from two sources. First, the Cook 
Inlet commercial salmon industry imposes a voluntary two 
percent tax on the value of its fishermen's annual salmon har­
vest. Second, the CIAA generates income through producing 
hatchery-raised salmon from the surplus fry not used to stock 
Tustumena Lake.

In May 1994, the USFW S's Regional Director contacted 
ADF&G in order to implement an evaluation o f the Enhance­
ment Project’s status and its future. Acknowledging that the 
Enhancement Project was initiated as an experimental project 
with the purpose of “supplement[ing] the commercial sockeye 
salmon fishery in the Cook Inlet,” the Regional Director set 
forth environmental concerns regarding the project and rec­
ommended that the Enhancement Project be evaluated 
through the National Environmental Policy Act (“NEPA") 
review process. Among the concerns raised were that the 
Enhancement Project potentially violated “the intent and pur­
pose of the Wilderness Act, ANILCA, and regional policy,” 
and that the project would threaten “a unique, glacial, natural 
freshwater spawning and rearing aquatic ecosystem . . . 
merely to provide additional economic benefit primarily for 
Cook Inlet east side net fishermen.”

In late 1995, the CIAA submitted a draft Envjrnnrnp.nraL 
Assessment (“EA”) to the USFWS for comment and review. 
See 40 C.F.R. § 1506.5(b) (2003); 550 FW 1 § 2.5(E) (2002 
draft). The draft assessment proposed consideration of five 
action alternatives, from a total elimination of the Enhance­
ment Project to a tripling of the number of salmon fry stocked 
in Tustumena Lake, and recommended that the Enhancement 
Project continue at the same scale, with an annual stocking of
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about six million fry. After circulation and agency comment 
on the 1995 draft, in June 1997 the USFWS and the CIAA 
jointly released a draft EA of the Enhancement Project, which 
addressed concerns regarding the project, but the USFWS in 
a separate document concluded that mitigation measures 
could minimize risks of the project. During the 45-day period 
for public comment and review, the Wilderness Society sub­
mitted comments challenging the legality of “any fisheries 
enhancement program in designated Wilderness for the pur­
pose of providing for the stocking of commerce” and ques­
tioning the compatibility of the project with the area’s 
wilderness designation. In August 1997, the final EA of the 
Enhancement Project was released. In a simultaneously 
released “Mitigated Finding of No Significant Impact,” the 
USFWS concluded that “mitigative measures” contained in 
the Special Use Permit would minimize risks associated with 
the Enhancement Project, and that preparation of an Environ­
mental Impact Statement was not required.

Also in August 199.7, the Kenai Refuge Manager issued a 
W ilderness AcUConjistency Review, addressing legal con­
cerns regarding whether the Enhancement Project was consis­
tent with the Wilderness Act’s mandate to preserve wilderness 
in its natural condition and whether the project was a prohib­
ited commercial enterprise. Referring to a legal opinion, pre- 
pared by the United States Department of In tenor’s Regional 
Solicitor’s Office, which concluded that the Enharicenisnt 
Project “does not have to contribute to achieving Refuge pur­
poses but it mav not significantly conflict with them,” the 
Kenai Refuge Manager, in the Consistency Review, dismissed 
concerns that the project altered natural conditions and was a 
commercial enterprise. The Kenai Refuge Manager concluded 
that the Enhancement Project was consistent with the Wilder^ 
ness Act, which he viewed as a legislative compromise not 
reflecting absolute preservationist values. The Refuge M an­
ager also suggested that, because the State of Alaska had pre­
viously administered the project, criticism that the 
Enhancement Project was a commercial enterprise raised “a
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distinction without a difference." In Au' ust 1997, the Refuge 
Manager also released a Compatibility Determination, which 
concluded that the Enhancement Project “c a n n o t. . .  be con­
sidered as supporting refuge purposes, but neither can it be 
found incompatible with them."

After issuance of these documents, the USFWS on August 
3, 1997, issued a Special Use Permit to the CIAA for the 
Enhancement Project. Under the terms of this permit, each 
summer the CIAA establishes a temporary camp within the 
Kenai Wilderness at the mouth of Bear Creek, which flows 
into Tustumena Lake, and catches about 10,000 returning 
sockeye salmon, which yield about 10 million eggs. These 
eggs are transported to a hatchery outside the Kenai W ilderness.4 
The following spring about six million salmon fry produced 
by the eggs are stocked and returned to the wilderness in Bear 
Creek.

II
The Administrative Procedure Act (“APA” ) governs jud i­

cial review of agency action. 5 U.S.C. § 701 et seq. Under the 
APA, we may set aside formal agency action only if “arbi­
trary, capricious, an abuse of discretion, or otherwise not in 
accordance with law." Id. § 706(2)(A); Center for Biological 
Diversity v. Veneman, 335 F.3d 849, 853 (9th Cir. 2003).5

A

There is disagreement among the parties as to what level of 
deference, if any, we should accord the U SFW S’s decision to

4The Crooked Creek Hatchery closed in 1996, and hatchery operations 
related to the Enhancement Project were transferred to the Trail Lakes 
Hatchery.

5Wc review dc novo a district court's order granting or denying sum­
mary judgment. United States v. City of Tacoma, 332 F.3d 574, 578 (9th 
Cir. 2003).
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permit the Enhancement Project. Defendant USFWS main­
tains that the case is controlled by Chevron U.S.A. Inc. v. Nat­
ural Resources Defense Council, 467 U.S. 837 (1984), and 
that USFWS decisions interpreting the Wilderness Act and 
Refuge Act must be given broad deference. Plaintiffs, on the 
other hand, argue that the challenged project offends the lit­
eral terms of the Wilderness Act by not preserving the desig­
nated wilderness area and by sanctioning a commercial 
enterprise within it. Responding to the defendant’s argument 
for Chevron deference, which was adopted by the district 
court, Plaintiffs rely on the Supreme Court’s clarification of 
Chevron in United States v. Mead Corp., 533 U.S. 218 
(2001), urging that the USFW S’s permitting decision is enti­
tled at m ost to “respect” as set forth in Skidmore v. Swift & 
Co., 323 U.S. 134 (1944).

In Chevron, the Supreme Court set forth a two-step test for 
judicial review of administrative agency interpretations of 
federal law. Under the first step: “If the intent of Congress is 
clear, that is the end of the matter; for the court, as well as the 
agency, m ust gwe effect to the unambiguously expressed 
intent of Congress." Chevron, 467 U.S. at 842-43. Congres­
sional intent may be determined by “ traditional tools of statu­
tory construction," and if  a court using these tools ascertains 
that Congress had a clear intent on the question at issue, that 
intent must be given effect as law. Id. at 843 n.9; see Defend­
ers of Wildlife v. Browner, 191 F.3d 1159, 1164 (9th Cir. 
1999) (stating that questions of congressional intent “are still 
firmly within the province of the courts under Chevron"). 
Conversely, at step two of Chevron, when applicable, we rec­
ognize that if a statute is silent or ambiguous with respect to 
tiie issue at hand, then the reviewing court must defer to the 
agency so long as “the agency’s answer is based on a permis­
sible construction of the statute." 467 U.S. at 843. In such a 
case an agency’s interpretation of a statute will be permissi­
ble, unless “arbitrary, capricious, or manifestly contrary to the 
statute.” Id. at 844.
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Chevron considered only formal notice-and-comment rule- 
making and did not state what other types of agency decisions 
should be given such deference. In Mead, the Supreme Court 
clarified that "administrative implementation of a particular 
statutory provision qualifies for Chevron deference when it 
appears that Congress delegated authority to the agency gen­
erally to make rules carrying the force o f lav/, and that the 
agency interpretation claiming deference was promulgated in 
the exercise of that authority.” 533 U.S. at 226-27 (emphasis 
added).6 Mead also clarified the weight that a reviewing court 
should give to administrative decisions not meeting these 
standards. Quoting Skidmore, the Court held that the defer­
ence to be accorded to such decisions depends upon “the thor­
oughness evident in its consideration, the validity of its 
reasoning, its consistency with earlier and later pronounce­
ments, and all those factors which give it power to persuade, 
if lacking power to control.” Mead, 533 U.S. at 228 (quoting 
Skidmore, 323 U.S. at 140).

With the Supreme Court’s precedents in mind, we adopt the 
following analysis: Under Chevron's first-step test, we ask 
whether the Enhancement Project offends the plain meaning 
and manifest congressional intent of the Wilderness Act or the 
Refuge Act. If so, Congress’s intent must be enforced and that 
is the end of the matter. Conversely, if the statutory terms are 
ambiguous, then we must give Chevron deference only upon 
a conclusion that the USFW S’s statutory interpretation has the 
“force of law.” Otherwise, we give the USFW S’s view 
respect if persuasive based on the factors recited in Skidmore 
and endorsed in Mead.

6 Although Mead did not state with specificity what types of agency 
powers are indicative of authority "generally to make rules canying the 
force of law,” the Court provided this guidance: “Delegation of such 
authority may be shown in a variety of ways, as by an agency's power to 
engage in adjudication or notice-and-comment rulemaking, or by some 
other indication of a comparable congressional intent." 533 U.S. at 227.
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B
Addressing the first step in the Chevron analysis, we ask 

“whether Congress has directly spoken to the precise question 
at issue.” 467 U.S. at 842. “If a court, employing traditional 
tools of statutory construction, ascertains that Congress had 
an intention on the precise question at issue, that intention is 
the law and must be given effect." Id. at 843 n.9.

Canons of statutory construction help give meaning to a 
statute’s words. We begin with the language of the statute. 
Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 
484 U.S. 49, 56 (1987) (“It is well settled that the starting 
point for interpreting a statute is the language of the statute 
itse lf") (internal quotation marks and citation omitted); 
Assoc, to Protect Hammersley, Eld & Totten Inlets v. Taylor 
Res., Inc., 299 F.3d 1007, 1015 (9th Cir. 2002). Another fun­
damental canon of construction provides that "unless other­
wise defined, words will be interpreted as taking their 
ordinary, contemporary, common meaning.” United States v. 
Smith, 155 F.3d 1051, 1057 (9th Cir. 1998) (quoting Perrin 
v. United States, 444 U.S. 37, 42 (1979)); United States v. 
Iverson, 162 F.3d 1015, 1022 (9th Cir. 1998).

It is also “a fundamental canon that the words of a statute 
must be read in their context and with a view to their place 
in the overall statutory scheme." FDA v. Brown & Williamson 
Tobacco Corp., 529 U.S. 120, 133 (2001) (quoting Davis v. 
Michigan Dep't of Treasury, 489 U.S. 803, 809 (1989)). If 
necessary to discern Congress’s intent, we may read statutory 
terms in light of the purpose of the statute. Thus, the structure 
and purpose of a statute may also provide guidance in deter­
mining the plain meaning of its provisions. See K Mart Corp. 
v. Cartier, Inc., 486 U.S. 281, 291 (1988) (“In ascertaining 
the plain meaning of [a] statute, the court must look to the 
particular statutory language at issue, as well as the language 
and design o f the statute as a whole.’’); United States v. Lewis, 
67 F.3d 225, 228-29 (9th Cv. 1995) (“Particular phrases must
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be construed in light of the overall purpose and structure of 
the whole statutory scheme.’’). If, under these canons, or other 
traditional means of determining Congress’s intentions, we 
are able to determine that Congress spoke clearly to preclude 
the Enhancement Project, then we may not defer to the 
U SFW S’s contrary interpretation. Medtronic, Inc. v. Lohr, 
518 U.S. 470, 512 (1996) (“Where the language o f the statute 
is clear, resort to the agency’s interpretation is improper.").

[1] W ith these principles in mind, we assess Plaintiffs’ con­
tention that the Enhancement Project offends the Wilderness 
Act. M ost pertinent to our analysis is the Wilderness A ct’s 
prohibition o f commercial enterprise within designated wil­
derness. Section 4(c) of the Wilderness Act states that, subject 
to exceptions not relevant here, "there shall be no commercial 
enterprise . . . within any wilderness area." 16 U.S.C. 
§ 1133(c). The Wilderness Act does not define the terms 
“commercial enterprise” or “within." The district court con­
sidered these terms ambiguous and concluded that they do not 
bar the Enhancement Project.

[2] Because no statutory or regulatory provision expressly 
defines the meaning of the term “commercial enterprise" as 
used in the Wilderness Act, we first consider the common 
sense meaning of the statute’s words to determine whether it 
is ambiguous. See Iverson, 162 F.3d at 1022. W ebster’s 
defines “enterprise" to mean “a project or undertaking." W eb­
ster’s Ninth New Collegiate Dictionary 415 (1985). W ebster’s 
defines “commercial” as “occupied with or engaged in com ­
merce or work intended for commerce; of or relating to com ­
merce.” Id at 264-65. The American Heritage Dictionary of 
the English Language provides a strikingly similar definition, 
viewing “commercial” as meaning “ l.a. of or relating to com ­
merce, b. engaged in commerce, c. involved in work that is 
intended for the mass market." American Heritage Dictionary 
o f the English Language 371 (4th ed. 2000). Black’s Law 
Dictionary adds that “commercial” may be defined as "relates 
to or is connected with trade and traffic or commerce in gen­
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eral; is occupied with business or commerce." B lack’s Law 
Dictionary 270 (6 th ed. 1990). These definitions suggest that 
a commercial enterprise is a project or undertaking of or relat­
ing to commerce.

[3] We also consider the purposes of the W ilderness Act. 
The Act's declaration o f policy states as a goal the “preserva­
tion and protection" of wilderness lands “in their natural con­
dition," so as to “leave them unimpaired for future use and 
enjoyment as wilderness and so as to provide for the protec­
tion of these areas, [and] the preservation of their wilderness 
character.” 16 U.S.C. § 1131(a). The W ilderness Act further 
defines “wilderness," in part, as “an area where the earth and 
its community of life are untrammeled by man." Id. 
§ 1131(c). These statutory declarations show a mandate of 
preservation for wilderness and the essential need to keep 
commerce out of it. Whatever else may be said about the posi­
tive aims of the Enhancement Project, it was not designed to 
advance the purposes o f the Wilderness Act. The Enhance­
ment Project to a degree places the goals and activities of 
commercial enterprise in the protected wilderness. The 
Enhancement Project is literally a project relating to com ­
merce.

The structure of the relevant provisions o f the Wilderness 
Act may also be considered. The Wilderness A ct’s opening 
section first sets forth the Act’s broad mandate to protect the 
forests, waters and creatures of the wilderness in their natural, 
untrammeled state. 16 U.S.C. § 1131. Section 11j3, devoted 
to the use of wilderness areas, contains a subsection entitled 
“[pjrohibition provisions.” Id. § 1133(c). Among these provi­
sions is a broad prohibition on the operation o f all commercial 
enterprise within a designated wilderness, except as “specifi­
cally provided for in this Act." Id. The following subsection 
of the Act enumerates “special provisions,” including excep­
tions to this prohibition. Id. § 1133(d). This statutory struc­
ture, with prohibitions including an express bar on 
commercial enterprise within wilderness, limited by specific
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and express exceptions, shows a clear congressional intent 
generally to enforce the prohibition against “commercial 
enterprise” when the specified exceptions are not present. See 
United States v. Smith, 499 U.S. 160, 167 (1991) (“Where 
Congress explicitly enumerates certain exceptions to a general 
prohibition, additional exceptions are not to be implied, in the 
absence of evidence of a contrary legislative intent.”) (quoting 
Andrus v. Glover Constr. Co., 446 U.S. 608, 616-17 (1980)); 
Far West Fed. Bank, S.B. v. Director, Office o f Thrift Supervi­
sion, 951 F.2d 1093,1097 (9th Cir. 1991) (“[W]hen Congress 
explicitly enumerates exceptions to a general scheme, excep­
tions not explicitly made should not be implied, absent evi­
dence of contrary legislative intent."). There is no exception 
given for commercial enterprise in wilderness when it has 
benign purpose and minimally intrusive impact.

r [4] The language, purpose and structure of the Wilderness 
Act support the conclusion that Congress spoke clearly to pre­
clude commercial enterprise in the designated wilderness, 
regardless of the form of commercial activity, and regardless 
of whether it is aimed at assisting the economy with minimal 

intrusion on wilderness values.

C

[5] Because the aim o f Congress in the Wilderness Act to 
prohibit commercial enterprise within designated wilderness 
is clear, we do not owe deference to the USFW S's determina­
tion regarding the permissibility of the Enhancement Project 
if it is a commercial enterprise. Chevron, 467 U.S. at 842-43.

r The district court grounded its decision in part on an assess­
ment that the impact on wilderness of millions of fry unseen 
beneath the waters of Bear Creek and Tustumena Lake was 
not terribly intrusive on wilderness values and that the project 
would hardly be noticed by those visiting the wilderness, The 

district court also was impressed that the CIAA was a non­
profit entity, that the State of Alaska heavily regulated the
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Enhancement Project, and that commercial effects of the proj­
ect generally occurred years after the collection of salmon 
eggs and later release of the fry and were realized by commer­
cial fishermen who sought their catch outside the wilderness 
bounds.

We thus deal with an activity with a benign aim to enhance 
the catch of fishermen, with little visible detriment to wilder­
ness, under the cooperative banner of a non-profit trade asso­
ciation and state regulators. Surely this fish-stocking program, 
whose antecedents were a state-run research project, is noth­
ing like building a M cDonald’s 1 taurant or a Wal-Mart store 
on the shores o f Tustumena Lak:. Nor is it like conducting a 
commercial fishing operation within designated wilderness, 
which we have previously proscribed. See Alaska Wildlife 
Alliance v. Jensen, 108 F.3d 1065, 1069 (9th Cir. 1997). Nor 
is the project like cutting timber, extracting minerals, or other­
wise exploiting wilderness resources in a way that is plainly 
destructive of their preservation.

Conversely, the challenged activities do not appear to be 
aimed at furthering the goals o f the Wilderness Act. The proj­
ect is not aimed at preserving a threatened salmon run .7 
Looked at most favorably, for the proponents of the fish- 
stocking project, it might be concluded that the project only. 
negligibly alters the wild character o f Tustumena Lake and is 
not incompatible with refuge values, though those issues are 
disputed .*1 And it might also be considered that, to the extent

7In describing tire present Enhancement Project, the Kenai Refuge Man­
ager has stated: "The activity is no longer experimental in nature, nor is 
restoration of fish stocks an objective. It is strictly an enhancement effort 
to increase the number of sockeye salmon available to the commercial 
fishery.” This declaration occurs as pan of a broader statement about the 
primary purpose of the project to enhance the commercial catch of sock­
eye salmon. See infra 18265.

“in footnote 18 we decline to rt.'ch the issues of whether the challenged 
project alters "natural conditions" that are pan of the "wilderness charac­
ter" to be preserved by the Wilderness Act and whether it is "compatible" 
with purposes of the Kenai Refuge.
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the project is a servant of commerce, it may pose a threat to 
the wild, even if  it operates under the eye of state and federal 
regulators.

[6 ] Before further addressing the reasoning of the district 
court, we acknowledge that none of our precedent, and no 
explicit guidance from the United States Supreme Court, has 
addressed how to assess “commercial enterprise” when faced 
with activities involving mixed purposes and effects. The lack 
o f explicit guidance on this issue in part led the district court 
to defer to the agency action. Yet we have determined that 
Congress absolutely proscribed commercial enterprise in the 
wilderness, and it is a traditional judicial function to apply 
that prohibition to the precise facts here, to determine if the 
challenged project may continue consistent with the will of 
Congress.

[7] In light of Congress’s language and manifest intent, we 
conclude that the most sensible rule of decision to resolve 
whether an activity within designated wilderness bounds 
should be characterized as a "commercial enterprise” turns on 
an assessment of the purpose and effect o f the activity. See 
Sierra Club v. Lyng, 662 F. Supp. 40, 42-43 (D.D.C. 1987); 
see also Jensen, 108 F.3d at 1069 (9th Cir. 1997). Lyng, 
though it involves a different issue under the Wilderness Act, 
is instructive on the issue of whether the Enhancement Project 
should be considered a commercial enterprise. In Lyng, plain­
tiffs challenged the legality of a United States Forest Service 
program to control pine beetle infestations in designated wil­
derness areas by an extensive tree-cutting and chemical- 
spraying campaign. Defendant urged that the eradication pro­
gram was permissible, without justification, under section 
4(d)(1) o f the Wilderness Act, 16 U.S.C. § 1133(d)(1), under 
which the Secretary of Agriculture may take “such measures 
. . .  as may be necessary in the control of fire, insects, and dis­
eases,” within the designated wilderness. Rejecting this con­
tention, the district court stressed that the “purpose and effect 
of the program [was] solely to protect commercial timber
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interests and private property," and imposed an affirmative 
burden on the Secretary o f Agriculture to justify the eradica­
tion program in light of wilderness values. Lyng, 662 F. Supp. 
at 42-43.9

The consideration of purpose and effect o f challenged 
actions not infrequently assists in determining whether a pro­
hibition is to be applied to complex conduct. For example, the 
United States Supreme Court has long looked to the purpose 
and effect o f state action to determine whether it violates the 
Establishment Clause. E.g., Agostini v. Felton, 521 U.S. 203, 
218 (1997); Lemon v. Kurtzman, 403 U.S. 602, 612-13 
(1971); Mayweathers v. Newland, 314 F.3d 1062, 1068 (9th 
Cir. 2002). It is also commonplace to assess purpose and 
effect to determine whether a trade restraint is unreasonable.
E.g., Chicago Bd. of Trade v. United States, 246 U.S. 231, 
238 (1918); Palladia Assocs. v. Mont. Power Co., 328 F.3d 
1145, 1156 & n.9 (9th Cir. 2003). Similarly, the Supreme 
Court has directed us to rely on considerations o f purpose and 
effect in determining whether there is a conflict between state 
and federal law that leads to preemption of the state law. E.g. 
Gade v. Nat'l Solid Wastes Mgmt. Ass'n, 505 U.S. 8 8 , 106-07 
(1992); Oxygenated Fuels Ass'n v. Davis, 331 F.3d 665, 672 
(9th Cir. 2003). The Supreme Court has also focused our 
review on purpose and effect in evaluating whether a statute

sThe USFWS contends that Lyng is not persuasive authority because the 
district court later found a scaled-back version of the eradication program 
permissible under the Wilderness Act. Sierra Club v. Lyng, 663 F. Supp. 
556, 557, 560-61 (D.D.C. 1987). However, this subsequent holding does 
not undercut the stress the Lyng court placed on consideration of purpose 
and effect. The district court only later approved the eradication program 
upon the Secretary of Agriculture’s showing that the scaled-back pro­
gram's primary purpose and effect was to protect wilderness resources, 
not commercial interests, id. at 558, and that the program was “necessary 
to effectively control the threatened outside harm" to designated wilder­
ness. Id. at 559. Thus the second Lyng decision equally supports the 
important role o f purpose and effect in our analysis o f the Enhancement 
Project.
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is properly characterized as civil or criminal. E.g., Hudson v. 
United States, 522 U.S. 92, 99 (1997); Rivera v. Pugh, 194
F.3d 1064, 1068 (9th Cir. 1999).

The importance of considering purpose and effect to judge 
the legality of challenged action is also a recurring theme in 
statutory law. Section five of the Voting Rights Act requires 
that a covered jurisdiction seeking preclearance of a proposed 
change to voting qualifications, prerequisites, standards, prac­
tices, or procedures demonstrate that the change “does not 
have the purpose and will not have the effect of denying or 
abridging the right to vote on account of race or color." 42 
U.S.C. § 1973c; see Reno v. Bossier Parish Sch. Bd., 528 U.S. 
320, 328 (2000). And copyright law prohibits the import, 
manufacture o\ distribution o f devices or services with the 
primary purpose or effect of circumventing controls on the 
reproduction of copyrighted works. 17 U.S.C. § 1002(c).

[8 ] For all these reasons, we conclude that as a general rule 
both the purpose and the effect of challenged activities must 
be carefully assessed in deciding whether a project is a "com ­
mercial enterprise” within the wilderness that is prohibited by 
the Wilderness Act. Thus we will give great weight to an 
assessment of purpose and effect in deciding whether the 
Enhancement Project is a proscribed commercial enterprise 
within the Kenai Wilderness. This familiar test looking to 
“purpose and effect” is persuasive here because it gets to the 
heart of what has occurred in the wilderness.

[9] The primary purpose of the Enhancement Project is to 
advance commercial interests of Cook Inlet fishermen by 
swelling the salmon runs from which they will eventually 
make their catch. The Enhancement Project is operated by an 
organization primarily funded by a voluntary self-imposed tax 
instituted by the Cook Inlet fishing industry on the value of 
its salmon catch. In the words of the Kenai Refuge Manager, 
in a memorandum to the Department of Interior’s Regional 
Solicitor:
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The primary purpose of the enhancement activity 
is to supplement sockeye catches for East Side Cook 
Inlet set-net commercial fishermen, and for lower 
Cook Inlet enhancement projects.

A secondary purpose is use o f the excess eggs 
taken from Tustumena in a CIAA cost recovery proj­
ect to help finance the Tustumena lake and lower 
Cook Inlet sockeye salmon enhancement projects.

The activity is no longer experimental in nature, 
nor is restoration of fish stocks an objective. It is 
strictly an enhancement effort to increase the num­
ber o f sockeye salmon available to the commercial 
fishery.

Memorandum from Kenai Refuge Manager to Regional Solic­
itor 2-3 (undated), ER 224-26 (emphasis added). The Fishery 
Management Plan for the Kenai Refuge characterizes the pur­
pose of the Enhancement Project as “commercial enhance­
ment of sockeye salmon populations in . . . Tustumena 
lake[ ]." This primary purpose is not contradicted by evidence 
that the Enhancement Project serves other secondary non­
commercial purposes, including providing a general benefit to 
the fishery' commonlv used by commercial and recreational 
fishermen alike. Incidental purposes do not contradict that the 
Enhancement Project’s principal aim is stock enhancement 
for the commercial fishing industry . 10

[10] The primary effect of the Enhancement Project is to 
aid commercial enterprise of fishermen. More than eighty per­
cent of the salmon produced by the Enhancement Project are

10USFWS’s own definition of "commercial enhancement," as set forth 
in the Kenai Refuge Fishery Management Plan, confirms this conclusion. 
According to this definition, although commercial enhancement "is pri­
marily directed toward maintaining commercial fisheries,” “[s)ome sport 
and subsistence harvest of the enhanced fish may occur.”
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caught by commercial fishermen, who realize over $1.5 mil­
lion in additional annual revenue from project-produced fish. 
USFWS documents highlight the primary effect of the 
Enhancement Project to aid commercial enterprise. For exam­
ple, the July 1997 EA states that “[i]t is apparent because 
commercial fishing economics is emphasized . . .  the main 
reason for continuing the project is economic[ ] in nature." 
Similarly a USFWS “Briefing Statement” concludes that 
“ [w]e should consider [CIAA's cost-recovery harvest] to be 
a commercial fishing operation.” The 1997 Compatibility 
Determination concludes that the Enhancement Project “pri­
marily benefits Eastside Cook Inlet set-net commercial fisher­
men.” In light of this primary effect, any incidental benefit to 
sport fishermen or others is not controlling. The incidental 
benefit that the program may provide to recreational and sport 
fishermen is subordinate to the primary benefit conferred on 
the commercial fishing industry.

In light of the unmistakable primary purpose and effect of 
the Enhancement Project, we reject arguments advanced by 
the USFWS that were credited by the district court. 11 The dis­
trict court reasoned in part that the CIAA is itself a non-profit 
organization. But the non-profit status o f the CIAA cannot be 
controlling because its non-profit activities are funded by the 
fishing industry' and are aimed at providing benefits to that 
industry. The CIAA’s continued funding and operation is 
dependent upon the revenues of commercial fishermen, and 
we have previously recognized that even non-profit entities 
may engage in commercial activity. Dedication and Everlast­
ing Love to Animals v. Humane Soc., 50 F.3d 710, 713 (9th 
Cir. 1995) (“A nonprofit organization . . .  may engage in com­
mercial activity . ” ) . 12

nThe district coun did not give the same weight to considerations o f 
purpose and effect as we do here. That is perhaps because, as above indi­
cated, our prior precedent has not given guidance on this issue.

12The CIAA itself, to some extent, engages in commercial activity 
through its cost-recovery sale o f the excess salmon produced each year by
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In addition, the district court relied on the involvement of 

the State of Alaska, which previously had run the stocking 
project to research the viability of artificially enhancing 
salmon runs. But prior management activity and present regu­
latory control by the State o f Alaska is irrelevant to assessing 
the primary purpose and effect of the current Enhancement 
Project. W hen the State had direct control of operations, the 
project’s primary purpose was research-oriented. As set forth 
in the 1985 Memorandum of Understanding, the project was 
aimed at researching the viability of techniques to enhance the 
salmon run and evaluating the side effects of stocking, includ­
ing its effect on lake-reared fish, escapement levels, and the 
incidence of disease in the salmon population. But now the 
project, as run by the CIAA, is aimed at enhancing salmon 
runs to increase the catch o f commercial fishermen. The pur­
pose of the project has changed from research on techniques 
to practical operations to swell the catch of fish and the com­
merce thereon. That the State maintains regulatory control 
over the Enhancement Project, by its permitting authority 
over the CIAA’s hatchery operations, see Alaska Stat. 
§§ 16.10.380, 16.10.400(a) (2003), does not matter. The State 
regulates an array of commercial enterprises, from cruise ship 
operation to oil exploration. See, e.g., Alaska Stat. 
§§ 31.05.090, 46.03.460 et seq. (2003). That an industry or 
activity is regulated does not mean that it is no longer a com ­
mercial activity.

Furthermore, the essential nature of the Enhancement Proj­

the Enhancement Project, from which it realizes nearly one million dollars 
in annual revenue. See Goldfarb v. Virginia State Bar, 421 U.S. 773, 787- 
88 (1975) (‘‘[T]he exchange of . . .  a service for money is 'commerce' in 
the most common usage of that word.”). We need not stress this factor, for 
in light of the primary purpose and effect to benefit the commercial activi­
ties of fishermen, our conclusion that a commercial enterprise prohibited 
within wilderness has been shown would remain the same even if the 
CIAA discarded without sale all fry supplementary to the stocking pro­
gram.
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ect is not changed merely because the commercial benefit 
derived from the Enhancement Project is conferred when fish­
ermen make their salmon catch outside the bounds o f the 
Kenai Wilderness. It is correct that what the W ilderness Act 
bars is the operation of a “commercial enterprise . . . within 
any wilderness area.” 16 U.S.C. § 1133(c) (emphasis added). 
But it is not disputed that substantial and essential parts of the 
Enhancement Project’s operation, the collection of eggs taken 
to a hatchery and the stocking of six million fry returned to 
Bear Creek, occur within the Kenai W ilderness .13

Implicit in the justifications urged for the project is the 
premise that we may recognize that the benign purposes of the 
project should be permitted to continue because the W ilder­
ness Act resulted from a “compromise” of the legislature .14 
But regardless of any tradeoffs considered by Congress in 
enacting the Wilderness Act, we interpret and apply the lan­
guage chosen by Congress, for that language was chosen in 
order to incorporate and effectuate those tradeoffs. The plain 
language o f the Wilderness Act states that there shall be "no 
commercial enterprise" within designated wilderness. 16 
U.S.C. § 1133(c) (emphasis added). This mandatory language 
does not provide exception to the prohibition on commercial 
enterprise within wilderness if aimed at achieving a benign 
goal for commerce with modest impact on wilderness. That

13If we were to accept the argument that the Enhancement Project, 
despite its commercial aims, is exempt from the Wilderness Act because 
the project's commercial benefit is conferred outside the wilderness, we 
would likely soon face arguments that other commercial operations, more 
intrusive on the wilderness, might be sustained under the Wilderness Act, 
if transactions constituting commerce occur outside of the wilderness 
area’s bounds. The weakness in this line of argument is obvious if we con­
sider that a logging operation within the wilderness could not sensibly be 
urged to be permissible, even though the trees harvested were sold outside 
of the wilderness area.

14The Regional Solicitor's opinion on which USFWS relied urges that 
“[the Wilderness Act] is a legislative compromise that by no means 
reflects pure or absolute preservationism."
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compromises may have been made in the legislative process 
does not alter an analysis o f Congress’s words o f proscription 
based on traditional canons of statutory construction. See 
American Ass'n of Retired Persons v. E.E.O.C., 823 F.2d 600, 
604 (D.C. Cir. 1987) (“ [SJtatutes are records of legislative 
compromise, and the best guide to the purposes of a statute is 
the language of the statute itself.”).

[11] We must abide by Congress’s prohibition of commer­
cial enterprise in wilderness and may not defer to the contrary 
interpretation argued by the USFWS. In light o f the clear stat­
utory mandate, the Wilderness Act requires that the lands and 
waters duly designated as wilderness must be left untouched, 
untrammeled, and unaltered by commerce. By contrast, the 
Enhancement Project is a commercial enterprise within the 
boundaries o f a designated wilderness and violates the W il­
derness Act.

I l l

As an alternative holding in support of our decision, even 
if we were to assume that the Wilderness Act’s prohibition on 
commercial enterprise within the wilderness is ambiguous, we 
would reach the same conclusion that the Enhancement Proj­
ect offends the Wilderness Act. Assuming ambiguity in the 
scope of the prohibition, under Mead agency action is not 
entitled to heightened Chevron deference unless the agency 
can demonstrate that it has the general power to “make rules 
carrying the force of law” and that the challenged action was 
taken “in the exercise of that authority.” Mead, 533 U.S. at 
226-27. Administrative interpretations not meeting these stan­
dards are entitled not to deference, but to a lesser "respect" 
based on the persuasiveness of the agency decision. Id. at 228; 
Skidmore, 323 U.S. at 139-40.

Applying Mead, wc conclude that this case involves only 
an agency’s application of law in a particular permitting con­
text, and not an interpretation of a statute that will have the
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force of law generally for others in similar circumstances. The 
issuance of a permit by a federal agency cannot in this case 
be characterized as the exercise of a congressionally delegated 
legislative function. Mead, 533 U.S. at 229-30. Even when 
considered together, the Special Use Permit and the underly­
ing documents supporting it do not “bespeak the legislative 
type of activity that would naturally bind more than the par­
ties to the ruling." Id. at 232.

Pursuant to the NEPA process, the USFWS issued several 
documents before granting the CIAA a Refuge Special Use 
Permit for the Enhancement Project. These documents 
included the EA, a Mitigated Finding o f No Significant 
Impact, a Wilderness Act Consistency Review, and a Compat­
ibility Determination. Only the Consistency Review and 
Compatibility Determination contain legal analysis of the 
Wilderness Act. Both the Consistency Review and the Com­
patibility Determination speak in terms specific to the 
Enhancement Project, and do not address general principles of 
law . 15 The analysis that these documents give to the permissi­
bility of the Enhancement Project relies on an opinion letter 
prepared by the Department of the Interior’s Regional Solici­
tor’s office. Entitled "Kenai National Wildlife Refuge; Tustu­
mena Lake Enhancement Project,” this opinion letter speaks 
only to the permissibility of the CIAA-operated Enhancement 
Project in Tustumena Lake, and does not attempt to draw 
broader conclusions regarding the permissibility of this type

15In answering the question of whether fishery enhancement is an 
appropriate activity in the designated wilderness, the Consistency Review 
quotes an opinion of the Department of the Interior Regional Solicitor’s 
office concluding that the “[USFWS] has administrative discretion suffi­
cient to grant [CIAA] a special use permit for operation of a compatible 
enhancement project in the Kenai Wilderness.” The Consistency Review 
relies on the same Solicitor's opinion, and concludes that “the proposed 
action is consistent with the legal requirements of the Wilderness Act and 
ANILCA.” These conclusions are inconsistent with a view that the 
USFWS intended the analyses in these documents to have legal force 
beyond determination of the permissibility of this Enhancement Project.
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of enterprise within wilderness. Nothing in the review docu­
ments or the Solicitor’s opinion would bind die USFWS to 
permit a similar activity in another wilderness.

W e recently stated in the context of the National Marine 
Fisheries Service’s interpretation of the High Seas Compli­
ance Act, 16 U.S.C. § 5501-5509, that “[interpretations such 
as those in opinion letters . . .  do not warrant Chevron-style 
deference.” Turtle Island Restoration Network v. Nat'I 
Marine Fisheries Service, 340 F.3d 969, 975 n.10 (9th Cir. 
2003) (quoting Christensen v. Harris County, 529 U.S. 576, 
587 (2000 ) ) . 16 The Solicitor’s opinion relied upon by the 
USFWS in issuing the Special Use Permit to CIAA was not 
a document intended to have the general force of law. See 
generally Robert A. Anthony, Which Agency Interpretations 
Should Bind Citizens and the Courts?, 7 Yale J. on Reg. 1, 58 
(1990) (surveying the landscape of deference to agency action 
and concluding that “ [i]nterpretations presented in [opinion 
letters] do[ ] not have the force of law"). Neither can the 
project-specific documents that rely upon this opinion be con­
sidered to carry the general force of law.

Under Mead and Skidmore, the weight that we are to give 
an administrative interpretation not intended by an agency to 
carry the general force of law is a function o f that interpreta­
tion’s thoroughness, rational validity, and consistency with

16There has been judicial suggestion that Solicitor's opinions specifi­
cally are not entitled to Chevron deference. Manning v. United States, 146 
F.3d 808, 8 1 ' n.4 (10th Cir. 1998) (addressing a Department of the Inte­
rior Solicitor s opinion regarding the Multiple Use Mining Act of 1955). 
In terms of the principles set forth in Chevron and Mead, we likewise con­
clude that Solicitor's opinions, helpful as they may be to agencies which 
study them, cannot properly be viewed as an administrative agency inter­
pretation o f statute that has the force of law, Such opinions, which nor­
mally are the product of individual lawyers advising their client agencies, 
and which do not in their funuulation involve procedural protecdons com­
parable to an agency's rulemaking procedures, do not invoke Chevron def­
erence.
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prior and subsequent pronouncements. Skidmore, 323 U.S. at 
140. Mead adds as other relevant factors the “ logic[] and 
expertness’’ o f an agency decision, the care used in reaching 
the decision, as well as the formality of the process used. 
Mead, 533 U.S. at 228, 235. Even if we assume the W ilder­
ness A ct’s prohibition on commercial enterprise to be ambig­
uous, the USFW S’s permitting of the Enhancement Project 
“goes beyond the limits of what is ambiguous and contradicts 
what in our view is quite clear.” Whitman v. Am. Trucking 
Ass’n, 531 U.S. 457, 481 (2001). W hatever else might be 
done permissibly within wilderness in extraordinary circum­
stances for purposes relating to conservation or preservation 
of the wilderness, we conclude that it is “quite clear” that con­
duct with the primary purpose and effect to aid commercial 
enterprise cannot be countenanced.

Moreover, the USFWS’s decision-making process shows 
little attention to the precise question o f whether the Enhance­
ment Project is a commercial enterprise. Although the 
USFWS argues that the Regional Solicitor was specifically 
asked if the project was a precluded commercial enterprise, 
the issue o f commercial enterprise was not addressed explic­
itly by the Solicitor’s opinion upon which the USFWS relied; 
the Solicitor’s opinion cannot be considered persuasive on 
interpretation of a statutory term that it does not discuss with 
specificity . 17 And the record before the agency in our view 
supports a conclusion squarely contrary to that reached by the 
USFWS.

17On the day before the USFWS's issuance of the Special Use Permit, 
the Regional Solicitor issued a second letter giving further consideration 
to the issues addressed in the initial opinion letter. This second letter con­
cludes that § 1315(b) of ANILCA does not prohibit fishery enhancement 
projects in Alaskan refuge wilderness areas. ANILCA § 13.15(b) permits 
fishery enhancement "[i]n accordance with the goal o f restoring and main­
taining fish production in the State of Alaska." Id. However, this letter 
gives no express consideration to the Wilderness Act’s specific prohibition 
on commercial enterprise within a designated wilderness. As such it is not 
helpful or persuasive in interpreting the Wilderness Act.
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The final USFWS decision that the Enhancement Project is 
not a commercial enterprise contains little analysis of the 
commercial enterprise issue. Relying on the Regional Solici­
tor’s opinion, the Wilderness Act Consistency Review 
devotes only a few sentences to the question of whether the 
Enhancement Project is a commercial enterprise, concluding 
that close state regulation of the project obviates the commer­
cial enteiprise issue. We have concluded to the contrary that 
state regulation does not preclude characterizing as a commer­
cial enteiprise an activity with the primary purpose and effect 
to benefit commerce. The USFWS analysis on consistency 
was not thorough, see Skidmore, 323 U.S. at 140, and we are 
not impressed by “persuasiveness of the agency’s position." 
See Mead, 533 U.S. at 228. We do not consider the USFWS 
decision to have significant “rational validity,” Skidmore, 323 
U.S. at 140, or to reflect the product of specialized agency 
expertise. Mead, 533 U.S. at 228, 235.

[12] Having considered the Mead and Skidmore factors, we 
are not persuaded by the agency’s analysis. W e hold, alterna­
tively, that even if the term "commercial enterprise” within 
designated wilderness is ambiguous, the Enhancement Project 
under the total circumstances is a prohibited commercial 
enterprise within wilderness . 18

18Plaintiffs also assert that the Enhancement Project violates the Wilder­
ness Act’s requirement that any action taken within a federally-designated 
wilderness area preserve the "natural conditions" that are a part of the 
"wilderness character" of such an area, 16 U.S.C. §§ 1131, 1133, and also 
that the project violates the Refuge Act’s mandate that special use permits 
be issued only after a determination that "such uses are compatible with 
the major purposes for which such areas were established." 16 U.S.C. 
§ 668dd(d)(l)(A). Because we have determined that the district court erred 
in granting summary judgment to the USFWS because the Enhancement 
Project is a prohibited commercial enterprise, we need not and do not con­
sider these additional claims.
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IV

[13] Plaintiffs were entitled to prevail on their motion for 
summary judgment establishing that the USFW S’s permit for 
the commercial enhancement program violated the W ilder­
ness Act. Plaintiffs were entitled to gain a final judgm ent set­
ting aside the USFWS’s permit. Plaintiffs were entitled to 
gain a final judgment enjoining operation of the Tustumena 
Lake Sockeye Salmon Enhancement Project.

REV ERSED  and REM ANDED for further proceedings 
not inconsistent with this opinion. Costs shall be borne by 
Defendant. 19

19Plaintiff Wilderness Society has requested an award o f reasonable 
attorney’ s fees under the Equal Access to Justice Act. We do not reach this 
issue. Plaintiffs may file a motion seeking such an award o f fees, to be 
addressed after defendant has had an opportunity to be heard.
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THE WILDERNESS SOCIETY * ALASKA CENTER FOR THE ENVIRONMENT

February 18, 2004

Hon. Scoti Ogun, Chair 
Senate Resources Committee 
Alaska State Legislature 
StaLe Capitol (MS 3100)
Juneau, Alaska 99S01-1182

Re: S.JR 26, Salmon Enhancement in Wilderness Arens 

Dear Senator Ogan:

We write to oiler our comments on SJR 20, Salmon Enhancement in Wilderness 
Areas. This resolution is scheduled for hearing before the Senate Resources Comnii tee 
on February 20,2004. W c ask that these commcnLs be included in the hearing record.

As an initial mailer, we believe strongly that the Ninth Circuit decision is a 
common sense decision that respects Congress' intent in creating wilderness areas. The 
decision also protects the long-term health of the Kasilof Rivev wild sockeye salmon run 
and the Tustumena Lake ecosystem. We are aware, thuugh, that because of the timing o f 
the Court’s decision, the Cook Inlet Aquaculture Association (CIAA) now has a problem 
on its hands -  what to do with the 6  million sockeye salmon fry that it planned to sto :k 
into Tustumena Lake this spring. In an effort to help solve this immediate problem i i the 
final phase o f the project, we’ve contacted the CIAA and the U.S. Fish and Wildlife 
Service and have scheduled a meeting for Friday, February 20, to lcam more about ac 
situation and to brainstorm about possible solutions.

The Wilderness Society decision was issued on December 30, 2003, by eleven 
judges o f the Ninth Circuit (a full quarter of the Court's judges), who held unanimou 
that the Tustumena Lake salmon stocking project violates the Wilderness Act's 
prohibition on commercial activities in federally designated wilderness. The judges 
looked to the plain language of the Wilderness Act, in which the United States Congi 
stated that "there shall be no commercial enteqirise . . .  within any wilderness area . . 
(16 U.S.C. § 1133(c).) The decision recognizes that Congress’ goal in enacting the 
Wilderness Act was to set aside some areas as wild places off limits to commercial 
activity: “These statutory declarations show a mandate ofprcservaliou for wildemes

ly

css
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The Wilderness Society comments an SJR 26, cam.

and the essential need to keep commerce out of it." The opinion quotes President L' 
B. Johnson as remarking, as he signed the Wilderness Act into law in 1964:

“ If future generations arc to remember us with gratitude rather than con temp 
must leave them more than the miracles o f  technology. We must leave them 
glimpse of the world as it was in the beginning, not just alter we got through 
it."

In short, the Ninth Circuit decision gives effect to Congress’ intent that wilderness a 
be left in their natural state, off-limits to m a n ’s commercial undertakings.

m don

,  we
a
with

eas

The Wilderness Society and the Alaska Center for the Environment initiated .his 
lawsuit in 1998 both because this commercial salmon, enhancement operation doesn' 
belong in a designated wilderness, and because o f the project’s potential to harm the wild 
sockeye run by introducing disease, reducing gcnciic diversity, and altering the natuial 
balance o f the Tustumena Lake ecosystem. By bringing the project to a close, the N nth 
Circuit decision helps to perpetuate the wild sockeye salmon run and ensure that it w ill 
remain healthy for future generations ofpeople seeking to use and enjoy the wildem :ss 
areas o f the Kenai National Wildlife Refuge.

The decision will not affect tire State o f Alaska’s Esh and wildlife management 
and research programs designed to monitor and manage the resources for all Alaskat s. 
Legitimate slate management activities aimed at protecting the fishery resource so tin t it 
remains available to commercial, sport, subsistence, and recreational users are not 
undertaken for the primary purpose and benefit o f  commercial fisheries and will not 
alTecled by Ibis decision. The decision also will not affect outfitting and guiding 
activities in designated wilderness, because these are governed hy a different provision of 
die Wilderness Act, 1 (> U.S.C). § 1133(d)(5), that is not addressed in 77)e Wilderness 
Society decision.

Enclosed is a facts beet that gives more information about the Ninth Circuit 
decision in The Wilderness Society v. U.S. Fish and Wildlife Service and its implications. 
We hope this information will assist you and the members of the Senate Resources 
Committee as you consider taking action ou SJR 26.

rjincerciy,

Nicole Whillinglon-Evims 
Assistant Regional Director 
The Wilderness Society .

’ b J u /c c * .i /C i

CliTf Barnes
Public Lands Director
Alaska Center for the Environment
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The Wilderness Society comments on SJR 20. COnt,

cc: • Governor Frank Murkowski
Rowan Gould, Regional Director, U.S. Fish & Wildlife Service 
Gary Fandrei, Executive Director, Cook Inlet Aquaculture Association
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T! IK WILDERNESS SOCIETY * ALASKA CENTER FOR THE ENVIRONMENT

FACTSHEET

The Wilderness Society v. U.S. Fish & Wildlife Service (9,n Cir., Dec. 30, 2003) (ett 
Tustumena Lake Sockeye Salmon Enhancement Project 

Andy Simons Wilderness, Kenai National Wildlife Refuge, Alaska
banc)

The Tustumena Lake Sockcyc Salmon Enhancement Project is nin by a commercial 
fishermen’s association lhai lakes sockcyc salmon eggs from a tributary ol'Ttistu nena 
Lake within designated wilderness in tiie Kenai National W ild life Refuge, grows these 
eggs into fry  at the Trail Lakes Hatchery, and stocks 6' m illion fry back into the 
wilderness lake, where they feed and grow- into oceangoing smolts. The project produces 
C0,0(JO surplus sockcyc salmon each year-, over 95% o f wliioh aro caught and soli) by 
Cook Inlet commercial fishermen.

Conservation groups have objected to the Tustumena Project for years because:

a Tt is a commercial activity operating in violation o f  the Wilderness Act pr 
on commercial enterprise within wilderness areas;

o  It could harm the wild sockeye salmon run by introducing disease mid ret 
genetic diversity;

o It is inconsistent with the purpose o f the Kenai Rel'uge In protect the naLu: 
diversity o ffish  and wildlife populations.

ihibition
uciug

al

Agency biologists have for years raised concerns about the Tustumena Project’ s potential 
to barm the wild sockeye salmon run by introducing disease, reducing genetic dri ersity, 
and altering the natural balance o f the Tustumena Lake ecosystem.

When the U.S. Fish & Wildlife Service undertook an environmental analysis o f I 
project in the 1990s, conservation groups commented that the project violates the 
Wilderness Act. When the Service concluded its environmental analysis and issteu a 
special use permit lor the project in 1997, The Wilderness Society and Alaska Ctnler for 
the Environment, represented by Trustees for Alaska, look the federal agency to qourt.

tie

“ On December 30 ,2003, an "on banc” 1 11-judgc panel o f the U.S. Court o f Appcc 
the Ninth Circuit ruled unanimously that the Tustumena Project is a commercial 
enterprise operating within a federal designated wilderness area in violation o f th 
Wilderness Act. (slip op. at 13247.)

An "en bane" panel o f 11 judges is convened to rehear an appeal when a m ajority o f  the C ourt's active j 
concludes that the initial decision by the usual 3-judge panel was wrong. "Eo banc" means “full court," bi 
Ninth Circuit an en hanc panel is composed uf 11 randomly selected judges rather than all d<l o f the Court

s for

judges
t in the 
S judges
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The Court’ s common sense analysis is based on Ihc plain meaning oflhe Wilderness Act, 
which stales that, subject to exceptions not relevant in this case, "there shall be ■ 
commercial enterprise , . .  wilhin any wilderness area. . . ( 1 0  U.S.C. § 1133(c)).)

The Court found that the Tustumena Project is an illegal commercial activity wit 
wilderness because both ils primary purpose and its primary effect are "to Hdvun^ 
commercial interests o f  Couk Inlet fishermen by swelling the salmon runs tirom which 
they w ill eventually make their catch." (slip op. at 13264.) Because "substantia: 
essential parts" o f  the project occur wilhin the wilderness boundaries, (slip op. at 
the project violates the prohibition.

am

and 
13268),

The Court’s opinion recognizes that Congress’ goal in enacting the Wilderness Act was 
to set aside some areas as wild places oil'limits to commercial activity: "These statutory 
declarations show a mandate o f preservation for wilderness and the essential nee 1 to keep 
commerce out o f it." (slip op. at 13259.) The opinion quotes President Lyndon 15. 
Johnson as remarking, as he signed the Wilderness Act into law in 1964:

"Tf future generations arc to remember us with gratitude rather lhan contehipt, we 
must leave them more than the miracles o f technology. We must leave th jm a 
glimpse o flh e  world as it was in the beginning, not just after we got throijgh with 
it.”  Cslip op. at 13248.)

This decision has important implications for wilderness nationwide in light o f  in 
pressure for commercialization o f wilderness areas.

creasing

haltingThe Ninth Circuit sent the ease back to the District Court fo r issuance o f an order 
the T ustumena Project, (slip op. at 13247.) By shutting down the project, the decision 
helps to perpetuate the wild sockeye salmon run and ensure that it will remain heullhy for 
future generations o f people seeking to use and enjoy the wilderness areas o f the iCctiai 
National Wildlife Rcftigc.

The Court declined to reach a second issue in the case -  whether the Tuslumena Project 
impairs the wilderness area's "natural conditions" in violation o f tiie Wilderness Act.
(slip op. at 13273 n.l 8.) The Court acknowledged, however, that this issue is in c.ispute, 
and agreed with The Wilderness Society and Alaska Center for the Environment hat die 
Tustumena Project docs "not appear to be aimed at furthering the goals o f the Wi demess 
Act." (slip up. at 13261.)

Because the Tustumena enhancement projeci was increasing the lake’s sockeye salmon 
run by only about 10%. halting the project should have little impact on the Cook : r.iel 
sockcyc salmon commercial fishery. The benefits o f maintaining the "natural cot dition" 
o f the wild run, as called for by the Wilderness Act, and eliminating the potential of 
introducing disease and reducing genetic diversity, fur outweigh the relatively smpll gain 
to commercial fishermen.
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& UNITED FISHERMEN OF ALASKA

February 20, 2004

211 Fourth Street, Suite 110 
Juneau, Alaska 99801-1172 

(907) 586-2820 
(007) 463-2545 Fax 

E-Mail: ufa@ufa-fish.org 
www.ufa-tlsh.orgThe Honorable Scott Ogan

Chair, Senate Resources Committee 
State Capitol (Muil Stop 3100)
Juneau, AK 99801

Dear' Senator Ogan,

United Fishermen o f Alasku strongly supports SJR 26 asking the U.S. Department o f 
Interior and U.S. Department o f  Justice to appeal the decision by the Ninth Circuit Court 
o f Appeals to prohibit salmon enhancement in Tustumena Lake. We agree with the 
language o f  the resolution that this court decision erroneously concluded that the stocking 
o f fry was an impermissible commercial activity, oven though no commercial fishing 
takes place within the Wilderness area. We also agree that die tiireat that the decision 
imposes on fishery enhancement programs throughout the State has grave rami fioations 
for a broad range o f  other recreation activities enjoyed by many Alaskans.

United Fishermen o f Alasku represents 33 Alaska Commercial fishing organizations and 
hundreds o f  individual fishermen and fishing related businesses, altogether representing 
over 10,000 Alaska fishermen. Wc wholeheartedly support SJR 26.

fAEMBFR ORGANIZATIONSAijifjkn Cfnb CoaWon • Alaska DiaejgeisAMudutlun • Ajam lonsimn ffisiiomiun's Anoaomn * AlnskCi Tmllar* Association • ArmstioiiQ Kclii • At as a PrcTiosors Association Ututol Bayn»a«iv« • CliignikRnsjicnolAouaeultuia Asswiniion • ChignikS«:ner.< Association • Concerned Ana "M* Fislnrman • Coidovd DiatncJ Fishermen Unilnd

Sincerely,

Bob Thorstenson. Jr. 
President

CC; Senator Tom Wagoner

mailto:ufa@ufa-fish.org
http://www.ufa-tlsh.org
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United Southeast Alaska Gillnetters
P.O. Box 23376, Ketchikan, AK 99901 Phone & Fax (907) 247 2471 Emall.usa_gilln0tt0rs@att.net

February 19, 2004

The Honorable Scott Ogan, Chair 
Senate Resources Committee 
State Capitol, Room 103
Jurieau, AK 99801 Send Via Fax: 465-3265

Dear Senator Ogan,

The United Southeast Alaska Gillnetters (USAG) is an association of about 150 small 
business owners who catch salmon by drift gillnetting in Southeast Alaska and market 
salmon throughout the United States. Many of our members also participate in other 
fisheries such as crab, shrimp, longline, and dive fisheries.

USAG strongly supports SJR 26 asking the Justice Department to appeal the decision 
by the Ninth Circuit Court of Appeals to exclude salmon enhancement from Tustumena 
Lake. This resolution rightly Identifies the fact that in Alaska we have a large number of 
acres of wilderness and to be restricted from using these areas in traditional ways would 
be a very real hardship on the many Alaskans who depend on them one way or another 
for their livelihood or recreational enjoyment. More than this, we are seeing a gradual 
erosion of what can be done in and around wilderness areas. The commercial fishing 
industry has been restricted from fishing the waters of Glacier Bay National Park, a 
wilderness area, and now we cannot enhance fish runs by using a freshwater lake in a 
wilderness area. Many of our fishing districts here in Southeast are located adjacent to 
wilderness areas (Misty Fjords National Monument in district 1 for example) and I am 
sure the Wilderness Society would like nothing better than to stop our fishing along the 
shorelines in these areas. We believe that this movement toward restricting the uses in 
and around wilderness areas must be stopped now and this resolution is one step in 
this direction.

SJR 26 calls for the Departments of Interior and Justice to appeal the Tustumena 
decision and we believe this is appropriate. Certainly the Cook Inlet Regional 
Aquaculture Association does not have the resources to pursue such an appeal. It is 
our hope that if interior or Justice will not accept this duty, that the State of Alaska will 
pursue correcting this wrongful court action. The decision Itself harms commercial and 
subsistence fishermen in Cook Inlet but even more important is the precedence it sets

mailto:Emall.usa_gilln0tt0rs@att.net
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concerning activities in and around Alaska's wilderness areas. We are again ori a 
slippery slope that will lead to reduced activity and economic healfli of the communities 
that depend in part on die resources of these wilderness areas. We urge the Senate 
Resources Committee to approve this resolution.

Yours truly,

Kenneth Duckett 
Executive Director

cc; Senator Wagoner Via Fax: 465-4778
Southern Southeast Regional Aquaculture Association Via fax to; 225-1348 
Northern Southeast Regional Aquaculture Association Via fax to: 747-1470 
Douglas Island Pink and Chum Via fax to: 463-3213 
United Fishermen of Alaska Via email
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COOK INLET 
AQUACULTURE ASSOCIATION

40610 KALJF0RN8KY BEACH ROAD 
KENAI, AK 99611 
(•07) 20V3781 

FAX; (W7) JW-M33 
•msit: cia«9p(UI«*kl.nit
February 19,2004

The Honorable Thomas Wagoner 
.. State Capitol, Room 427 
Juneau, A K  99801-11S2
Re: Senate Joint Resolution 26 -  Salmon Enhancement in Wilderness Areas

Dear Senator Wagonen
The Cook Inlet Aquaculturc.Association (CIAA) would like to thank you for recognizing 
the importance o f  the Tustumena Lake Sockeye Salmon Enhancement Project to the 
Cook Inlet fishing community, and, in recognizing the important implications to the State 
o f  Alaska as a result o f  the 9th Circuit Court o f  Appeals’ failure to fully consider all the 
facts in their decision to enjoin the Tustumena Lake project.

The Tustumena Lake Salmon Enhancement Project has been in continuous operation 
since 1974, developed and managed first by the Alaska. Department o f Fish and Game, 
and now managed by the CIAA. For over 29 years this well designed project has 
provided fish for sport, personal use, subsistence and commercial users in the heart o f 

. Alaska's Cook Inlet fishery. It has evolved into a model fo r hatchery supported 
enhancement projects throughout Cook Inlet and the rest o f  the State;

On behalf o f  CIAA, I  support SJR 26 and recognize the following facts:

•  CIAA is not a "commercial operation." We were formed under Alaska 
Statutes Section 16.10.380 as a • "qualified" not-for-profit Regional 
Association that includes all user groups and representative local 
communities. • ■

•  A ll fish released by CIAA are considered part o f the common property fishery 
resource whose harvest is determined through the State’ s public process.

•  The only user group restricted from harvesting fish from a CIAA project is 
commercial fishermen,

•  CIAA may harvest some o f  the fish returning to a project to recover project 
\  costs. Cost recovery goals arc set in the Annual Management Plan through a

public process.
•  The Tustumena Lake project is limited in size to .prevent conflicts with the 

State’s management priorities and other interests. . .

SALMON ENHANCEMENT TODAY MEANS BETTER SALMON FISHING TOMORROW
pilriu on rocjrtitd popor
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« CIAA collects gametes (eggs and sperm) from broodstock in proportion to the. 
spawning migration. CIAA does not collect broodstock based on any 
phenotypic (genetic) characteristics.

•  All fish released to Tustumena Lake are screened for disease prior to release.
•  All fish released to Tustumena Lake, are marked, CIAA annually monitors .• 

Tustumena Lake tributaries to assess the impact on other spawning 
populations.

• All fish released to Tustumena Lake arc "incubated" at Trail 'lakes Hatchery, 
Hatchery rearing (growth) is minimal.

• The Tustumena Lake project supports three lower Cook Inlet Bockeye projects 
which provide a substantial resource for both commercial and personal use 
harvests.

■ • CIAA, annually monitors the Tustumena Lake smolt migration. • This 
information is important to the management o f the Cook Inlet fishery and 
would not be available without the project

The 9th Circuit Court o f Appeals decision to enjoin the Tustumena Lake project severely 
restricts CIAA’s ability to complete its goal o f providing for and protecting die Cook Inlet 
salmon resource. The decision also limits the ability of the State to manage its fishery 
resources, particularly those resources providing the basis for the State’s rtiral economy.

recutive Director
lo follow

Sincerely,

7 1

GaryFandret, E)
FA X a J  2719/04, origin*]



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Gene Therriault 
President of the Senate

During Session:
State Capitol 

Juneau, Alaska 99801-1182 
Phone: 907-465-4797 

Fax: 907-465-3884

During Interim:
119 N. Cushman, Ste 101 
Fairbanks, Alaska 99701 

Phone: 907-488-0857 
Fax: 907-488-4271

Representative Pete Kott 
Speaker of the House

During Session:
State Capitol 

Juneau, Alaska 99801-1182 
Phone: 907-465-3777 

Fax: 907-465-2819

During Interim:
716 West 4th avenue, Ste. 600 

Anchorage, Alaska 99501-2133 
Phone: 907-269-0155 

Fax: 907-269-0154

January 16, 2004

Honorable Theodore Olson 
Solicitor General
Department o f  Justice (Fax: 202-514-9769)
960 Pennsylvania Ave., NW  
Washington, D .C . 20530

Dear Solicitor General Olson:

The U .S . Court o f  Appeals fo r the Ninth Circuit recently issued an overbroad and 
extremely damaging opinion that misconstrues a key provision o f  the 1964 Wilderness Act (P .L . 
88-477). It is imperative that this adverse and incorrect ruling be appealed to the U .S . Supreme 
Court to ensure that a host o f  legitimate and important w ildlife management and recreational 
activities are not unnecessarily banned in designated wilderness areas.

In  The Wilderness Society v. U .S. Fish and Wildlife Service (9th Cir. December 30, 2003 ) 
the Appeals Court broadly and impermissibly interpiered the “ no commercial enterprise”  clause 
o f  the 1964 Act. It held that fish stocking in. Tustumena Lake by the Alaska Department o f  Fish 
and Game, an activity that predated designation o f  the area as wilderness, was a prohibited 
“ commercial enterprise”  because some o f  the stocked salmon fiy  would grow up to be caught 
outside o f  the wilderness area by commercial fishermen. This absurd decision is genuinely 
Orwellian: an activity outside the wilderness (commercial fishing) is deemed to be “ within”  it 
and a noncommercial action (fish stocking by the State) is held to be “ commercial.”

Unfortunately, the adverse features o f  this opinion will reach far beyond Tustumena 
Lake. The court vests the no commercial enterprise clause with broad absolutist impact: “ lands 
and waters duly designated as wilderness must be left untouched, untrammeled, and unaltered by 
commerce.”  It goes on to state that “ Congress has absolutely proscribed commercial enterprise 
in wilderness”  and indicates that statutory exceptions to this prohibition need to be narrowly 
construed. The subsequent narrow construction o f  the exceptions will create enormous problems 
in Alaska.



January 16, 2004
Page 2

Over 50 million acres (equivalent o f  h a lf o f  California) o f  federally designated wilderness 
exist in Alaska. Many o f  these lands host guides, outfitters, lodges, and eco-tourism operations 
pursuant to the Wilderness Act’ s section 4 (d )(6 ) exception that provides “ commercial services 
may be performed within wilderness areas . . .  to the extent necessary fo r activities which are 
proper fo r realizing . . . wilderness purposes.”  (Emphasis added). The Ninth Circuit clearly 
means to read this exception very narrowly and threaten a multitude o f  traditional Alaska 
recreation enterprises that cannot demonstrate that their services to the public are “ necessary”  or 
“ proper fo r  realizing wilderness purposes.”

Other activities are similarly at risk. F o r example, federal law (i.e.. the Alaska National 
Interest Lands Conservation Act (AN ILCA ) P .L . 96-487 ) authorizes limited commercial 
activities in conjunction with subsistence hunting and fishing on federal lands. The ruling 
appears to terminate those forms o f  subsistence on wilderness lands and waters since 
commercial enterprise o f  any form  is “ absolutely proscribed”  by the Wilderness Act. Our Fish 
and Game Department also engages in wide variety o f  management activities designed to assure 
healthy populations o f  popular game fish and wildlife. Since commercial benefits can flow  from 
such management (e.g., tourists travel to Alaska to fish and hunt and buy licenses, hire guides, 
charter bush planes etc), under the Ninth Circuit’ s “ logic”  these traditional State-sponsored 
activities must also be banned within designated wilderness areas.

Given this array o f  negative consequences, it is critical that the Ninth Circuit’ s decision 
be appealed to the Supreme Court. The latter has regularly and routinely overruled the judicial 
activists in San Francisco and needs to be afforded the chance to do so again and restore sanity to 
interpretation o f  the 1964 Wilderness Act.

C:\My Documenls\Lcgis.Ron04\TUSTUMENA LAKE Ur to 01son.DOC
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D EPARTM EN T  OF FISH AND GAME

State-Federal Issues;ANILCA Program
333 Raspberry Road 
Anchorage, AK 99518-1399 
PHONE: (907) 257-2248 
FAX: (907) 267-2472

FRANK H. MURKOWSKI, GOVERNOR

TO: David Bedford and Wayne Regelin 
Deputy Commissioners

AND: John Katz
Washington, D .C.

FROM : Tina Cunning 
Program Manager

DATE: January 12, 2004

SUBJECT : Ninth Circuit Court o f Appeals, No. 01-35266; CV-98-00409-JKS 
Tustumena Lake sockeye salmon enhancement project Decision

S ta ff identified questions and problems due to the En Banc decision in this case filed December 
30, 2003. Any major concerns that support an appeal to the Supreme Court should be directed to 
the Department o f  Justice and copied to the Secretary o f the Interior’ s offices within 
approximately two weeks— sooner is better. This is a significant decision with major 
ramifications fo r activities protected by AN ILCA  in wilderness areas o f Alaska parks and 
refuges, as well as fo r activities in wilderness nation-wide.

The District Court decision and the original Ninth Circuit Court o f Appeals decision (January 13, 
2003) provided excellent guidance on a number o f issues (e.g., determining compatibility with 
the purpose o f the refuge). The recent Ninth Circuit Court decision narrowly focuses on whether
(1 ) the enhancement project is a "com m ercial enterprise" and (2 ) occurring "w ith in " designated 
wilderness, thus prohibited by the Wilderness Act:

We conclude that as a general rule both the purpose and the e ffe c t o f challenged  
activ ities  must be care fu lly  assessed in  deciding whether a p ro jec t is a "com m erc ia l 
enterp rise ”  w ith in  the wilderness tha t is p roh ib ited  by the Wilderness Act. ( I3 2 6 4 [8 j)

Purpose and E ffect: This is a frightening extension o f the Wilderness Act prohibition. This 
interpretation could involve weirs, egg takes, stocking to rehabilitate, counting towers, fish 
camps, w ild life check stations, and other projects which have a "purpose" that is not research but 
are "p ra c tic a l opera tions" (13267) related to "the catch o ff is h  [and w ild life] and the commerce



th ereon ." W hile  these projects do not themselves "c a tc h " , they are operations necessary to 
indicate run strength or harvest rates thus lead to regulation o f "c a tc h "  activities such as 
commercial fishing, trapping, and guided w ildlife activities occurring outside o f the designated 
area.

The Court states: "th e  State regulates an array  o f  com m ercial enterprises, from  cruise ship 
operation to oil exploration  . . . .  That an industry o r  activity is regulated does not mean that it is 
no longer a  com m ercial ac tiv ity ." Thus, any project conducted within the wilderness area that is 
necessary fo r the conduct o f an activity outside the wilderness area that may benefit 
economically fa lls into the Court’ s interpretation o f a prohibited "com m ercial en terp rise ". This 
could affect hunting and fishing guides who operate lodges outside the designated wilderness. 
This could affect subsistence harvests fo r fish and w ildlife that axe traded or sold outside the 
wilderness area.

In flex ib le  and N arrow  Reading o f W ilderness Act: The Wilderness Act, Section 1 133(d) 
Special Provisions (5 ) Commercial services states: “ Com m ercial services may be perform ed 
within the w ilderness areas designated by this chapter to the extent necessary fo r  activ ities which 
are p roper f o r  realizing the recreational or other w ilderness purposes o f  the a r e a s ." W ilderness 
purposes include conservation, thus we’ ve assumed our management activities are protected.
The Court does not judge-whether the activity impacts the resources. It argues that the 
Wilderness Act "requ ires that the lands and w aters duly designated as w ilderness must be left 
untouched, untrammeled, and unaltered by com m erce". The enhancement project is not 
commercial nor is it commerce itself. Furthermore, the Wilderness Act specifically says:
" Except a s otherw ise provided in this chapter, w ilderness a rea s shall be devoted to the public 
purposes o f  recreational, scenic, scientific, education, conservation, and historical u s e ."

Ignores many A N ILCA  Provisions: The above assumption is reinforced in legislative history 
to AN ILCA :

O f p articu lar interest to the Committee is the future o ff ish  enhancement and aquaculture 
activ ities in the State. The committee adopted language making it very clear that various 
fish eries enhancement activities could be perm itted by the appropriate Secretary  within 
w ilderness or w ilderness study areas, subject only to reasonable regulation. (S R  96-413, 
pp 308-309 )

AN ILCA  Section 707 states that Wilderness areas are to be managed consistent with the 
Wilderness Act "except a s  otherwise expressly provided  fo r  in this A c t . . .. ”  AN ILCA  Title HI 
and X IH  provide for enhancement and rehabilitation in refuges and thus amend the Wilderness 
Act. One such provision, Section 1315(b), specifically permits fishery enhancement in 
Wilderness but is discarded by the Court in footnote (13272) as "n o t helpful o r persu asive in 
interpreting the W ilderness Act. “

Miscellaneous: There are a number o f disturbing steps taken by the Court in reaching its 
decision besides the blatant disregard for AN ILCA :

• The opinion letter prepared by the Regional Solicitor and other solicitor documents are 
given less deference than internal writings o f the Refuge Manager



The Wilderness Act requirements are selectively quoted, omitting provisions fo r pre­
existing uses and activities “ substantially unnoticeable”
The state permits activities that support state management (conservation, rehabilitation, 
and enhancement) o f  resources— an activity which A N ILCA  1314 specifically indicated 
would not be changed by the unit designations. These activities, such as permitting non­
profit aquaculture operations to essentially operate as our agent, provides an effective 
tool to increase fish and wildlife fo r recreation, personal use, subsistence, as well as 
commercial.
The fact that the commercial fishery harvests the largest proportion o f returning salmon is 
true in most anadromous fisheries, but the enhancement benefits all users and w ild life as 
'described in the’original Ninth Circuit Court decision, thus should not diminish the ability 
to conduct enhancement in Wilderness.
I f  we determined the Tustumena Project primarily now enhances recreational fisheries, 
under this Court interpretation it would be allowed-—or would it? It provides tremendous 
economic benefits to the Kenai Peninsula businesses outside o f the wilderness area.



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Gene Therriault 
President o f the Senate

During Session:
State Capitol 

Juneau, Alaska 99801-1182 
Phone: 907-465-4797 

Fax: 907-465-3884

During Interim:
119 N. Cushman. Ste 101 
Fairbanks, Alaska 99701 

Phone: 907-488-0857 
Fax: 907-488-4271

Representative Pete Kott 
Speaker o f  the House

During Session:
State Capitol 

Juneau, Alaska 99801-1182 
Phone: 907-465-377'' 

Fax: 907-465-2819

During Interim:
716 West 4th avenue, Ste. 600 

Anchorage, Alaska 99501-2133 
Phone: 907-269-0155 

Fax: 907-269-0154

January 16, 2004

Honorable Gale Norton 
Secretary
Department o f  the Interior (Fax: 202-208-6956)
1849 C Street, N W  
Washington, D .C . 20240

Dear Secretary Norton:

The U .S . Court o f  Appeals fo r the Ninth Circuit recently issued an overbroad and 
extremely damaging opinion that misconstrues a key provision o f  the 1964 Wilderness Act (P .L . 
88-477). It is imperative that this adverse and incorrect ruling be appealed to the U .S . Supreme 
Court to ensure that a host o f  legitimate and important wildlife management and recreational 
activities are not unnecessarily banned in designated wilderness areas.

In The Wilderness Society v. U.S. Fish and Wildlife Service (9 th Cir. December 30, 2003) 
the Appeals Court broadly and impermissibly interpreted the “ no commercial enterprise”  clause 
o f  the 1964 Act. It held that fish stocking in Tustumena Lake by the Alaska Department o f  Fish 
and Game, an activity that predated designation o f the area as wilderness, was a prohibited 
“ commercial enterprise" because some o f  the stocked salmon fiy would grow up to be caught 
outside o f the wilderness area by commercial fishermen. This absurd decision is genuinely 
Orwellian: an activity outside the wilderness (commercial fishing) is deemed to be “ within”  it 
and a noncommercial action (fish stocking by the State) is held to be “ commercial.”

Unfortunately, the adverse features o f  this opinion will reach far beyond Tustumena 
Lake. The court vests the no commercial enterprise clause with broad absolutist impact: “ lands 
and waters duly designated as wilderness must be left untouched, untrammeled, and unaltered by 
commerce.”  It goes on to state that “ Congress has absolutely proscribed commercial enterprise 
in wilderness”  and indicates that statutory exceptions to this prohibition need to be narrowly 
construed. The subsequent narrow construction o f  the exceptions will create enormous problems 
in Alaska.



Over 50 million acres (equivalent o f  h a lf o f  California) o f  federally designated wilderness 
exist in Alaska. Many o f  these lands host guides, outfitters, lodges, and eco-tourism operations 
pursuant to the Wilderness Act’ s section 4 (d )(6 ) exception that provides “ commercial services 
may be performed within wilderness areas . . .  to the extent necessary fo r activities which are 
proper fo r realizing . . . wilderness purposes.”  (Emphasis added). The Ninth Circuit clearly 
means to read this exception very narrowly and threaten a multitude o f  traditional Alaska 
recreation enterprises that cannot demonstrate that their services to the public are “ necessary”  o r 
“ proper fo r realizing wilderness purposes.”

Other activities are similarly at risk. F o r example, federal law (i.e., the Alaska National 
Interest Lands Conservation Act (AN ILCA ) P.L . 96-487) authorizes limited commercial 
activities in conjunction with subsistence hunting and fishing on federal lands. The ruling 
appears to terminate those forms o f  subsistence on wilderness lands and waters since 
commercial enterprise o f any form  is “ absolutely proscribed”  by the Wilderness Act. Our Fish 
and Game Department also engages in wide variety o f  management activities designed to assure 
healthy populations o f popular game fish and wildlife. Since commercial benefits can flow  from  
such management (e.g., tourists travel to Alaska to fish and hunt and buy licenses, hire guides, 
charter bush planes etc), under the Ninth Circuit’ s “ logic”  these traditional State-sponsored 
activities must also be banned within designated wilderness areas.

Given this array o f  negative consequences, it is critical that the Ninth Circuit’ s decision 
be appealed to the Supreme Court. The latter has regularly and routinely overruled the judicial 
activists in San Francisco and needs to be afforded the chance to do so again and restore sanity to 
interpretation o f  the 1964 Wilderness Act.

January 16,2004
Page 2

Gene Therriault 
President o f  the Senate

C:\My Documtnts\Legii.Ron04\TUSTUMENA LAKE Ltr to Norton.DOC



Gregg D. Ren k es 
A tto rney Gen er a l  of A la sk a

January 26, 2004

'Honorable Theodore D. O lson 
Solicitor General
Unileri States Department o f  Justice 
950 Pennsylvania Avc., N .W .
Washington, DC' 20530

Re: Support for filing  o f petition fo r a Writ o f  certiorari in Wilderness Society; 
A laska Center fo r the Environment v. United States Fish & W ild life  Service, 
N o. 0J -35266 , (9 ,h Cir. Dec. 30, 2003 )

Dear Solicitor General O lson:

Wc urge your o lficc  to file for a writ o f  certiorari in Wilderness Society v. United 
States Fish & W ild life  Service. The an banc decision, issued December 30 , 2 003 , should 
not stand unchallenged.

According to the Ninth Circuit, the Fish &. W ild life  Service may not issue a perm it 
ro a long-standing and well-regarded fishery enhancement program because the Court 
Ends it to be a "commercial enterprise”  which may not operate within the refuge 
wilderness. The court did not find the program inconsistent with refuge or wilderness 
values. Instead, the court found the activity barred as a ‘ “commercial enteiprise.”  
operating within the wilderness, even though the usual hallmarks o f  a commercial 
enteiprise arc lacking. The non-profit that runs the program docs not have its o ffice or 
facilities in the wilderness, nor does it engage in any transactions or commerce in the 
wilderness. A ll that occurs within the wilderness boundaries is the usual practical action 
required fo r an enhancement program. In the fa ll, there is the unobtmsive, controlled 
collection o f  eggs; and in the spring, fry  that have been incubated ofi'-sitc arc released 
into the lake.

hi reaching its decision, the en banc Ninth Circuit panel ignored the reasoned 
interpretation o f the agency charged with managing the wilderness, as well as the 
carefully considered decisions o f the district court and the previous panel. In their place, 
the Ninth Circuit adopts an exceptionally broad approach to.identifying what constitutes a 
"commercial enterprise”  by interjecting a purpose and effects test.

123 4th Streci • Suite 450 • Dimonri Courthouse * P.O. Box 110300 • Juneau, AK 99811-0300 
(907) 465-2 133 • fax »(907) 465-2075 • Gregg_RcnkeS@lavv.suue.ak.us

mailto:Gregg_RcnkeS@lavv.suue.ak.us


Solicitor General Olson
Wilderness Sriciely v. U.S. Fish &. Wildlife Service

January 26, 2004
Pas« 2

• The court’ s decision steps bcyoiid what Congress intended when it prohibited 
commercial enterprises in wilderness areas. Under the logic o f  the Ninth Circuit 
decision, many o f  the actions taken by the State o f  Alaska in the conducl o f  its fishery 
management programs could also be deemed "commercial enterprises." Because 
commercial fishermen.harvest the majority o f  anadromous fish, essentially any program 
affecting or even monitoring a salmon run w ill primarily benefit or affeci commercial 
fishermen. But subsistence, recreational, and personal use fishermen necessarily benefit 
from such programs too.

Regardless oi the ultimate beneficiaries, unless an operational activity taking place 
within the w ilderr ass is o f a at recti y commercial character, it should be up to the Fish L  
W ild life Service to decide whether the activity might be permitted consistent with 
wilderness and refuge valuer.. The court’s contrary approach is overbroad.

Moreover, the impact o f  the decision is not limited to A laska. The court did not
rely on any AlasVta-spccVfio provisions'contamcd’tivthe-A-iaska-Nationa! Interest' Lands.-----
Conservation Act (A N ILCA ), Instead, the decision interprets provisions o f  the 
Wilderness Act that apply nationwide. The potential reach o f the decision Is lim ited only 
by imagination. Under the Ninth Circuit's novel uppronch, any activity that has a 
commercial benefit -  even i f  enjoyed far from  the wilderness and by third parties -  may 
be considered a "commercial enterprise" that is barred from use o f  the wilderness. Few 
activities are so insulated from  commerce as to be assured that they arc outside the scope 
o f  the Court's new rule.

I f  allowed to stand, the Ninth Circuit's decision may be used to burden or 
eliminate legitimate non-commercial activities in wilderness that Congress never meant 
to bar We urge you to take action to correct the Ninth C ircuit’ s overreaching Please let 
me know i f  we can be o f any other assistance or support.

Sincerely,

Gregg D. Penkes 
Attorney ijc*.aral

cc: Gale A. Norton,
Secretary o f  the Interior

Thomas Sansoncm,
AAG for Environmental &. Natural Resources



GOVERNORaOOV.STATE.AK.U5
F r a n k  H .  M u r k o w s k i

Governor

P.O. Box 1 10001 Juneau. Alaska S9B1 t-ooot (007) 465-3500 Fax (907) 46S-3532 WWW.GOV.STATC.AK.US
s t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR 
JUNEAU

February 2, 2004

The Honorable Theodore B. Olson 
Solicitor General
United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530

Re: Request for filing of petition for a writ of certiorari in Wilderness Society v. 
United States Fish & Wildlife Service. No. 01-35266 (9th Cir. 2003).

Dear Solicitor General Olson:

My Attorney General, Gregg D. Renkes, wrote you on January  26, 2004, 
to urge you to file for a writ of certiorari in Wilderness Society v. United States 
Fish & Wildlife Service. Appealing this case is so important to Alaska that I 
join him in respectfully, but strongly, urging you to file such a petition.

In addition to the letter from Attorney General Renkes, the Alaska State 
Legislature through the Senate President and the Speaker of the House sent 
you a letter dated January  16. I share the high level of concern expressed in 
those letters for the Ninth Circuit’s rationale in the decision, and its apparent 
failure to fully consider important facts, the U.S. Fish and Wildlife Service's 
(USFWS) reasonable interpretation of their wilderness management discretion, 
and the district court’s and Ninth Circuit’s prior carefully considered decisions

The issue is whether the USFWS may permit the Cook Inlet Aquaculture 
Association (CIAA), under contract with the Alaska Department of Fish and 
Game (ADF&G), to conduct a fisheries enhancem ent project in Tustumena 
Lake. The lake is part of a congressionally designated wilderness area inside 
the Kenai National Wildlife Refuge. The T ustum ena Lake/Kasilof River 
watershed sustains several species of fish, including sockeye salmon, on whirr, 
the Cook Inlet commercial fishery happens to depend. The court held the 
enhancement project to be a commercial enterprise, and therefore prohibited 
within designated wilderness.

This decision places an unreasonably heavy burden on our ability to 
enhance and monitor our fisheries because we have several programs that take 
place in wilderness areas, The permit that was the subject of the suit allowed

http://WWW.GOV.STATC.AK.US


the CIAA to stock salmon fry in Tustumena Lake. CIAA is currently holding six 
million salmon fry for release this spring as part of this project, that now may 
need to be destroyed. The Alaska National Interest Lands Conservation Act 
(ANILCA) allows fisheries enhancement in refuges and supercedes the 
Wilderness Act in this regard. The decision ignores allowable commercial uses 
listed in ANILCA, and essentially glosses over discussing any part of ANILCA.

In addition, if this decision is allowed to stand, the recreational exception 
in the Wilderness Act may not be enough to protect recreational activities in 
wilderness areas. I am concerned that absolutely anything sounding of a 
“commercial enterprise" may be prohibited. The decision implicates obvious 
activities like commercial guiding and eco-tourism, b u t also important 
subsistence uses because of traditional trading practices.

The decision has tremendous relevance for state resource management 
in Alaska and the Lower 48 states. The court placed no restriction on its 
decision; its rationale encompasses all wilderness areas within the Ninth 
Circuit’s jurisdiction.

I urge you to take action to correct the Ninth Circuit’s erroneous decision 
in this case. I stand ready to be of assistance and support.

The Honorable Theodore B. Olson
February 2, 2004
Page 2

cc: Gale A. Norton, Secretary of the Interior
John Ashcroft, United Slates Attorney General
Thomas Sansonetti, Assistant Attorney General for Environment and 

Natural Resources

Sincerely yours,

Frank H. Murkov/ski 
Governor
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FROM:

DATE:

RE:

Ted Popely 
Ron Somerville

Bill Horn VIA TELEFAX

January 8 , 2004 -j i ;V •i :
Extremely Dangerous Wilderness A ct Col rt Decision

United States Court of Appeals for the Ninth Circuit (surprise!) has just released a 
ruling that "Congress spoke clearly to preclude commercial enterprise in designated 
wilderness regardless of the form of commercial activity." The Wilderness Society v. U.S. Fish
and Wildlife Service (9m Cir. December 30,2003). The en banc opinion takes an extremely
broad view of the phrase'' there shall be no commercial er terprise... within any wilderness 
area" within the 1984 Wilderness Act. 16 U.S.C. s1133(c) The court sums up its holding as 
follows: “in light of the clear statutpry mandate, the Wilderness Act requires that lands and 
waters duly designated as wilderness mustbe left untouched, untrammeled, and unaltered by 
commerce." As a result, all guides and outfitters operating within Wilderness arep qre likely 
to be subject to new attacks.

A salmon enhancement program in Alaska was th 
years, the Alaska Department of Fish and Game and the r 
Association have stocked sockeye salmon fry in Tusti
Peninsula. The Lake has been within the Kenai National Wi dlife Refuge since the 1940's and
was included in a Wilderness area in 1980. The U.S. Fish

e issue in the case. For over 25 
on-profit Cook Inlet Aquaculture 
mena Lake on Alaska's Kenai

and Wildlife Service (FWS) had
continuously authorized the program. By stocking additional fry in the Lake, sockeye salmon
runs were enhanced and more frsh were available dow 
commercial, recreational, and subsistence fishermen.

nstream (and in Cook Inlet) to

Since commercial fishermen were a primary beneficiary of the salmon enhancement 
program, the Ninth Circuit concluded that the program was a prohibited commercial 
enterprise. Although the Wilderness Act does not define tf e term “commercial enterprise",
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the court relied on an dictionary definition of the term ancl held that a commercial enterprise 
is any “project or undertaking of iof relating to commerce." Since there was a relationship 
between the salmon stocking and benefits to commercial fishermen, the project was deemed 
a prohibited commercial undertaking. It did not matter that the fry stocking was considered
environmentally “benign" and beriefitted other fishing interests.i ( I

The opinion did not address the 1964 Act's "recreation" exception: “(6) Commercial 
services may be performed within wilderness areas designated by this Act to the extent 
necessary for activities which are proper for realizing the? recreational and other wilderness 
purposes of the areas." 16 U.S.Cjs;1:133(d)(6). Unfortunately, the opinion starts from the 
premise that "Congress has absolutely proscribed commercial enterprise in wilderness" and 
exceptions to the rule need to be carefully scrutinized. I ajn persuaded that there will be new 
efforts to read narrowly “the extent necessary" part of the exception and that Wilderness 
proponents will try to use this ruling to limit the scope ofthje recreation exception as it relates 
to commercial outfitters and guides;

1.1
t :

G:\101013\1\JAP9923.WPD



ai *wr mi *UW a) liO I*AA 4U6 400 4 U 4 £ tJiKCh HUKTUN BITTNER @002

LAW OFFICES

B ir c h ,  H o r to n ,  B i t t n e r  a n d  C h e r o t  a professional corporation1155 CONNECTICUT avenue, N,W. . SUITE 1200 • ; WASHINGTON, O.C. 30036 • TELEPHONE (202J 6S8-5800
HALft WOffTON (ISA4. 11lFfll
KONAIQC. VlUOi" tolUIAM K. IITTVIHULTHRyy A. (K>CiSllZANHi CmMOTRiMllfllY A. 00*11 XATWLFEN TOflJn M HtfK £. fWMANpoucus S. *UUaa tuxo.G*£TO<CMLGAS?0lr'T

CAVioontwiXSTWA M.CWVIW WiLUAM p. *0*N‘m̂MlN ll. HWTCHMG5*0r s. jokck. i* •Damir C. IWTTWOWAJ F II NINilmaRvit a. uvwr siAiin t. liwisKSVlN J. MĉCA
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MEMORANDUM

TO:

FROM:

DATE:

RE:

Ted Popely 
Ron Somerville

f i( r VIA TELEFAXBill Horn'

January 15, 2004 .

Strategy Options for Tustumena Lake and Wilderness Act

As you are aware, the Ninth Circuit's ruling on the Tustumena Lake case will have serious 
and far reaching repercussions adversely impacting a widearrayof public land users in Alaska and 
the Lower 4 8 . The following outlines some the litigation and legislative options available to strike 
down the Ninth Circuit's absurd and damaging decision.

Supreme Court

Obviously this case needs to be appealed to the U.S. Supreme Court. Unfortunately, the 
State's decision to not participate in the case (apparently made during the Knowles Administration) 
means that the State and other interests must rely on the United States to seek Supreme Court 
review. The immediate need is to persuade the Bush Administration (Secretary of the Interior 
Norton and Solicitor General Olson) to file a certiorari petition with the high court. Only the U.S. has 
the ability to appeal.

It would behoove the State (and the Legislature) to persuade as many parties and interests 
as possible to press the Bush Administration for an appeal. Importantly, it would be very beneficial 
to have Lower 48 states and interests weigh in so that the genuine national implications of the ruling 
are understood. If this is perceived only as a highly unique Alaska fish stocking case, it is highly 
improbable that the Solicitor General will pursue an appeal.

If the U.S. can be persuaded to seek certiprarl, It Is imperative that the State, the Legislature, 
and other interests file the necessary papers with the Supreme Court supporting the petition. Both 
the Governor/Attorney Genera! and the Legislature could submit supporting briefs. Within Alaska, 
fishing interests, Native interests, and recreationists should all be on board because of the adverse 
consequences of leaving the Ninth Circuit's ruling intact. Similarly, a major effort should be made 
to enlist a variety of Lower 48 interest? so that the Court appreciates that this case has major

i
i
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implications for a wide array of public lands users outside of. Alaska. States that have significant 
commercial recreation operations within wilderness areas'(e.g ., Idaho, Montana) stand to be 
harmed by the ruling. i \
Legislation i \

There is also the possibility of amending the 1964 W ilderness Act (P.L. 87 -577) to overturn 
the Ninth Circuit. Changes to section 4 of the Act including a new definition of “commercial 
enterprises", insertion of a new general exception fo r fish and wildlife management activities, or a 
highly discrete “fix" to allow fish stocking in Tustumena Lake are among the available options. 
Although possible, I am persuaded thatamending the 1964 isextraordinarily improbable exceptfor 
the latter option. ! \j «•i

A specific Tustumena fix is the most probable (but stilj unlikely), but would leave the Ninth 
Circuit’s rationale intact to in flict harm on other users in Alaska and the Lower 48. Moreover, 
Congressional action to fix only the Tustumena situation wou(d likely be viewed by other courts as
an indication that Congress does not disagree with the Ninth’s thinking regarding the commercial
enterprise prohibition. I fi

A broader amendment to effectively reverse the Ninth Circuit means taking on one of the 
’’holy grail" statutes of the environmental movement. This issue would become cause celebre of 
groups such as The W ilderness Society, Sierra Club, Friends of the Earth, et a f and I am convinced 
that very few  Members of Congress east of the Mississippi (or on the Left Coast) could be 
persuaded to back the needed statutory change, The adverse impacts o f the decision are limited 
to a handful of states with federal wilderness without enough votes to carry the day. Please note 
that the Endangered Species Act (another “holy grail" law) has had enormous national impacts 
without translating into any appreciable amendments for nearly two decades.

C onclus ion  i

I recommend that a major effort be put forth to persuade the Bush Administration to appeal 
the ruling. This should include efforts to enlist non-Alaska interests so that the Solicitor General in 
particular understands that this is npt merely a narrow, unique Alaska matter. If that effort is 
successful, the State and others need to file briefs with the Supreme Court supporting the fedei a1 
certiorari petition. I

Conversely, I would discount any notions of amending the Wilderness Act. The only 
amendment that is politically possible could fix the fish stocking issue but leave the remainder o ' 
the ruling and its damaging implications intact.
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January 28, 2004

Thu Honorable Gale A. Norton 
Secretary o f the Interior 
1849 C Street, NW 
Washington, DC 20240
Dear Secretary Norton:

•T-he Ameriean-Speftiishrag-Asseeiahon- is 
Department o f  Justice to file a petition for aiv/riViofjcrfr 
Appeals for the Ninth Circuit in Wilderness Society v' 
This decision issued on December 30, 2003 by'theNi 
the future o f fisheries management and sportfiyhingv

requesting-fh-at yon-urge-the Soik-kor-Gencral of the
itiiprari to the United States Court of 

nited State Fish & W ildlife Service.
IT 10

The American SporlHshing Associaiion is the sport’tlShi 
more than 600 members o f  the sportftshlng and boajtiirg 
agencies, conservation organizations, angler advoctjc; 
American Sportfishing Association safeguards and pht>n 
conservation values o f sportfishing.

In this overreaching decision o f the Ninth Circuit, it;t 
inteqjreting what constitutes a "commercial enterprise 
other portions o f the statute that provide for .. pulal 
scientific, education, conservation and historical use;.'

This damaging decision impacts far more than Alagkal. Jj-lsheries management and sponfishing 
in wilderness designations in seven other states, at A r jiin|imum, may be damaged by this decision 
as managers attempt to comply with,this decision ahfiej^xpense o f the fisheries resource and the

\Circuit raises serious implications for 
tbfin designated wilderness areas.

g industry's trade association, uniting 
ndustries with state fish and wildlife 
ioups, and outdoor journalists. The 
■otes the enduring social, economic, and

! aniunbelievably broad approach to 
fn the Wilderness Act, while ignoring 
purposes for recreational, scenic,

angling constituency who supports ii iAgaiu, 
o f Justice to take action

Sincerely,

Gordon C. Robertson 
Vice President

cc: The Honorable Craig Mans on
David P. Smith 
Director Williams

A M E R I C A N  SP
2 2 5 UrmmcRj Lane, Suite 4-’ 0,Wts: www.aSaeisi-

ye stfupdlv encourage you to urge the Department
I i ■

0 R T f
^OClA, V INC.ORG

I S Hj I
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i
i
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Prom: 'Tina Cunning" <tina_cunning@fishgame.state.ak.us>
o: '"Nelson, Lance"' <lance_ne!son@law.state.ak.us>; ’"Bottger, Laura'" <laura_bottger@law.state.ak.us>

Cc: "gtaylor" <gtaylor@sso.org>; "Wayne L. Regelin" <wayne_regelin@fishgame.state.ak.us>: "David G Bedford"
<david_bedford@fishgame.state.ak.us>; "John W Katz" <jwkatz@sso.org>

Sent: Wednesday, January 28, 2004 5:34 PM
Subject: FW: Tustumena Lake Case

RE: Wilderness and Wildlife impacts; Utah
I am presuming, Lance, that you will contact him to be sure he contacted the 
SG directly and this is a courtesy copy? I'm headed to Juneau for Thursday 
and Friday so won't be on e-mail. Tina
 Original Message-----
From: Martin Bushman [mailto:martinbushman@utah.gov]
Sent: Wednesday, January 28, 2004 12:23 PM 
To: tina_cunni ng@fishgame.state.ak.us 
Cc: Cindee Jensen; Kevin Conway; Miles Moretti 
Subject: Tustumena Lake Case

I am legal counsel for the Utah Division o f Wildlife Resources and Kevin 
Conway, its director, requested that I respond to Alaska's request for 
support in appealing the 9th Circuit's recent opinion in The Wilderness 
Society v. U.S. Fish and Wildlife Service case.

e State o f Utah does not conduct any projects in wilderness area for 
me "primary" benefit o f a commercial enterprise. We have but one 
commercial fishery in the state and it is for brine shrimp in the Great 
Salt Lake. Fortunately, wilderness designations have yet to be approved 
for any lands in and around the lake.
Nevertheless, the 9th Circuit decision and its rationale cause concern 
for the Utah Division o f Wildlife Resources. The concern stems from the 
nebulous "purpose and effect" analysis used by the court in determining 
prohibited commercial activities. The Division is very active in 
wilderness areas transplanting big horn sheep, mountain goats, and 
otherwise undertaking projects designed to benefit terrestrial and 
aquatic game species. While the purpose o f the transplants and projects 
is to primarily benefit recreational hunting, trapping, fishing and 
viewing opportunities, a residual benefit is received by commercial 
interests. For instance, state law permits sportsmen possessing a 
recreational license to take furbearer species to sell the pelts.
Likewise, sportsmen with recreational licenses to take big game species 
may sell the cape and homs. The same is true for cougar and bear hides 
taken by licensed recreational hunters. Additionally, considerable 
revenue is expended every year by recreational hunters employing the 
services o f fishing and hunting guides.

iken one step further, every successful wildlife enhancement project 
expands recreational hunting, fishing and viewing opportunities which, 
in turn, results in increased sales o f guns, ammunition, optics, fishing

01/28/1
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tackle, clothing, fuel, camping gear, food, lodging, travel, etc. Local 
and national wildlife conservation organizations also financially 
benefit, through increased membership and dues, from expansion o f 

'dlife related activities. According to the U.S. Fish and Wildlife 
L,~rvice's publication on the 2001 National Survey o f Fishing, Hunting 
and Wildlife-Associated Recreation, nearly 1.4 billion dollars was 
expended in Utah in 2001 in wildlife-related recreation.
Although the Division's wildlife enhancement projects in wilderness 
areas are not undertaken with the intent to benefit commercial 
interests, they nevertheless have a residual "EFFECT" on commercial 
activities. Because of the inextricable link between wildlife-related 
recreation and commercial enterprise, the 9th Circuit's "purpose and 
effect" analysis will undoubtedly be used as a litigation bludgeon by 
some groups to forestall and even prevent beneficial wildlife 
enhancement projects in wilderness areas. This will harm both wildlife 
management and wilderness areas.
Given the 800,000 acres o f designated wilderness area already in Utah 
and the 5.7 million acres proposed, Utah has a compelling interest in 
maintaining use o f its traditional wildlife management tools in 
wilderness areas. The 9th Circuit's decision poses a serious threat to 
this interest, and the Division strongly urges the Justice Department to 
appeal it.
Should you have any questions or require additional information, please 

not hesitate to contact me at (801) 538-7273.
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March 8, 20U4

Hon. Nancy A. Dahlstrom, Chair 
House Resources Committee 
Alasku State Legislature 
State Capitol (MS 3 11)0)
Juneau, Alaska 99801-1 182

/?<?• SJR 26, Sulmon Enhancement in Wilderness Areas'

Dear Representative Dahlstrom:

We write to offer our comments on SJR 26, Salmon Enhancement in Wildbrncss 
Areas. Dos resolution is scheduled for hearing before the House Resources Committee
on March XX, 2004 We ask that these comments be included in the hearing reco d,

As an in itia l. latter, we believe strongly that the Ninth Circuit decision is 
common sense decision that respects Congress’ intent in creating wilderness areas! The 
decision also protects the long-term health o f the Kasilo f River wild sockeye salm
and the Tustumena Lake ecosystem. Wc arc aware, though, that because o f the timing o f
the C’oun's decision, the Cook Inlet Aquaculture Association (CIAA) now has a p 
on its hands -  what to do with the 6 million sockeye salmon li y (hat it planned to
into Tustumena Lake this spring. In an effort to help solve this immediate prohler i in the
final phase o f the project, wc arc working with the CIAA and the U.S. Fish and Wi 
Service to find possible solutions that would avoid destroying those fry

The Wilderness Society decision was issued on December 30, 2003, by eleven 
judges o f the Ninth Circuit (a lull quarter o flhe Court’s judges), who held iinammpusly 
that the Ttisluniena Lake salmon stocking project violates the Wilderness Act's 
prohibition on commercial activities in federally designated wilderness. The judges 
looked to the plain language o f the Wilderness Act, in which the United States Congress 
stated that “ there shall be no commercial enterprise . . .  within any wilderness area 
(16 U.S.C. § 1133(c).) The decision recognizes Unit Congress’ goal in enacting lb 
Wilderness Act was to set aside some areas as wild places o ff limits to commercia 
activity: “ 'Dicse statutory declarations show a mandate o f preservation for wildcri css
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The Wilderness Society comments on SJIt 2f>, co/ll.

and die essential need to keep commerce out o f  it." The opinion quotes President 
B Johnson as remarking, as he signed the Wilderness Act into law in 1964.

“ I f  future generations arc to remember us with gratitude rather than contcijipt, wc 
must leave them more than the miracles oflechnology. We must leave the m a 
glimpse o f  the world as it was in the beginning, uo lju s l after we got through with 
it."

In short, the Ninth Circuit decision gives effect to Congress' intent that wildernesf areas 
be left in their natural stale, off-limits to man’s commercial undertakings.

The Wilderness Society and the Alaska Center for the Environment initin 
lawsuit in 1W8 both because this commercial salmon enhancement operation doe 
belong in ii designated wilderness, and because o flh e  project’ s potential to harm 
sockeye run by introducing disease, reducing genetic diversity, anil altering then 
balance o f tire Tustumena Lake ecosystem. I ly  bringing the project to a close, Ihe 
Circuit decision helps to perpetuate the wild sockeye salmon ran and ensure that i 
remain healthy for future generations o f people seeking to use and enjoy the wildi 
aicas o f the Kenai National Wildlife Refuge.

The decision will not affect the State o f  Alaska’ s fish anil wildlife manage nent 
and research programs designed to monitor and manage the resources for ail Alaskans.

Lyndon

tod this 
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the wild 
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Legitimate state management activities aimed at protecting the fishery resource sc 
remains available to commercial, sport, subsistence, and recreational users are not 
undertaken for the primary purpose and benefit o f commercial fisheries anil will n 
affected by this decision. The decision also w ill not affect outfitting and guiding 
activities in designated wilderness, because these are governed by a different pro 
the Wilderness Act, l(> U.S.C. § 1133(d)(5), that is not addressed in The Wild erne 
Society decision

that it

al he 

vision o f
i.V

Enclosed is a faclshccl that gives more information about the Ninth Circui 
decision in The Wilderness Society v. U.S. Fish and Wildlife Service and its intplit 
We hope this information will assist you and the members o f  the House Resource 
Committee as you consider taking action on SJR 26.

Sincerely, ,

flFt''ik/M'*
Nicole Whiiimglon-Evans 
Assistant Regional Director 
The Wilderness Society

Cl i IT Fames 
Public Lands Director 
Alaska Center for Ihe Environment

alions.
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FACTSHEET

The Wilderness Society v. U.S. Fish & Wildlife Service (9th Cir., Dec. 30, 2003) (en banc) 
Tustumena Lake Sockeye Salmon Enhancement Project 

Andy Simons Wilderness, Kenai National Wildlife Refuge, Alaska
• The Tustumena Lake Sockeye Salmon Enhancement Project is run by a commercial 

fishermen’ s association that takes sockeye salmon eggs from  a tributary o f  Tustumena 
Lake within designated wilderness in t lv  Kenai National W ild life  Refuge, grows these 
eggs into fry  at the Trail Lakes Hatcheiy, and stocks 6 m illion fry  back into the 
wilderness lake, where they feed and grow into oceangoing smolts. The project produces 
60,000 surplus sockeye salmon each year, over 95%  o f  which are caught and sold by 
Cook Inlet commercial fishermen.

•  Conservation groups have objected to the Tustumena Project fo r years because this 
commercial salmon enhancement operation doesn’ t belong in a designated wilderness, 
and because o f  the project’ s potential to harm the wild sockeye run by introducing 
disease, reducing genetic diversity, and altering the natural balance o f  the Tustumena 
Lake ecosystem. Agency biologists have raised the same concerns about the project’ s 
potential ecological harm.

•  When the U .S . Fish & W ild life  Service undertook an environmental analysis o f  the 
project in the 1990s, conservation groups commented that the project violates the 
Wilderness Act. When the Service concluded its environmental analysis and issued a 
special use permit fo r the project in 1997, The Wilderness Society and A laska Center fo r 
the Environment, represented by the non-profit, public interest law firm  Trustees fo r 
Alaska, took the federal agency to court.

•  On December 30 ,2 003 , an “ en b tnc” 1 11 -judge panel o f  the U .S. Court o f  Appeals fo r 
the Ninth Circuit ruled unanimously that the Tustumena Project is a commercial 
enterprise operating within a federal designated wilderness area in violation o f  the 
Wilderness Act.

•  The Court’ s common sense analysis is based on the plain meaning o f  the Wilderness Act, 
which states that, subject to exceptions not relevant in this case, “ there shall be no 
commercial enterprise . . .  within any wilderness a rea . . . ”  (16  U .S .C . § 1133(c).)

•  The Court found that the Tustumena Project is an illegal commercial activity within 
wilderness because both its primary purpose and its primary effect are “ to advance 
commercial interests o f  Cook Inlet fishermen by swelling the salmon runs from which

1 A n  “en banc” panel o f  11 judges is convened to  rehear an appeal when a m ajority  o f  the C ourt’s active judges 
concludes that the initial decision by the usual 3-judge panel was wrong. “ En banc” m eans “ full court,” but in the 
N in th  C ircuit an en banc panel is com posed o f  11 random ly selected judges rather than all 44  o f  the C ourt’s judges.



they w ill eventually make their catch.”  Because “ substantial and essential parts”  o f  the 
project occur within the wilderness boundaries, the project violates the prohibition.

•  The Court’ s opinion recognizes that Congress’ goal in enacting the Wilderness Act was 
to set aside some areas as wild places o f f  limits to commercial activity: “ These statutory 
declarations show a mandate o f  preservation for wilderness and the essential need to keep 
commerce out o f  it.”  The opinion quotes President Lyndon B. Johnson as remarking, as 
he signed the Wilderness Act into law in 1964:

“ I f  future generations are to remember us with gratitude rather than contempt, we 
must leave them more than the miracles o f  technology. We must leave them a 
glimpse o f  the world as it was in the beginning, not just after we got through with 
it.”

This decision w ill help to protect the integrity o f  wilderness areas nationwide by drawing 
a line against increasing pressure fo r commercialization o f  wilderness.

• The decision w ill not affect the State o f  A laska’ s fish and w ild life management and 
research programs designed to monitor and manage the resources fo r a ll Alaskans. 
Legitimate state management activities aimed at protecting the fishery resource so that it 
remains available to commercial, sport, subsistence, and recreational users are not 
undertaken fo r the primary purpose and benefit o f  commercial fisheries and w ill not be 
affected by this decision. The decision also w ill not affect outfitting and guiding activities 
in designated wilderness, because these are governed by a different provision o f  the 
Wilderness Act, 16 U .S .C . § 1133(d )(5), that is not addressed in the Ninth Circuit 
decision.

• The Ninth Circuit sent the case back to the District Court for issuance o f  an order halting 
the Tustumena Project. By shutting down the project, the decision helps to perpetuate the 
wild sockeye salmon run and ensure that it w ill remain healthy for future generations o f  
people seeking to use and enjoy the wilderness areas o f  the Kenai National W ild life 
Refuge.

• The Court declined to reach a second issue in the case -  whether the Tustumena Project 
impairs the wilderness area’ s “ natural conditions”  in violation o f  the Wilderness Act.
The Court acknowledged, however, that this issue is in dispute, and agreed with The 
Wilderness Society and Alaska Center fo r the Environment that the Tustumena Project 
does “ not appear to be aimed at furthering the goals o f  the Wilderness Act.”

• Because the Tustumena enhancement project was increasing the K as ilo f River sockeye 
salmon run by on ly about 10%, halting the project should not have a significant impact 
on the Cook Inlet sockeye salmon commercial fishery. The benefits o f  maintaining the 
“ natural condition”  o f  the wild run, as called fo r by the Wilderness Act, and eliminating 
the potential o f  introducing disease and reducing genetic diversity, outweigh the 
relatively small gain to commercial fishermen.
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Senator Ralph Seekins
District D

Senate Joint Resolution 27 Sponsor Statement
A Resolution relating to the resolution o f land title disputes

Alaska holds over 20,000 rivers and more than 1,000,000 lakes considered to be potentially 
navigable waterways. This amounts to nearly 60 ,000 ,000 acres o f  submerged lands. Title to all 
submerged land was to be transferred to A laska from the federal government at statehood. It’ s 
important to note that up until statehood this land was held in tmst for the future state by the 
federal government. Now, more than 45 years after Alaska became a sovereign state, the federal 
government has yet to transfer title to these promised lands.
SJR  27 does three things:

1. It encourages the Secretary o f  the Interior and the Alaska congressional delegation to 
support and endorse the continuation o f  the process for recording federal disclaimers o f 
interest for quieting title to submerged lands;

2. It requests the Alaska congressional delegation to introduce legislation in the Congress 
to provide for federal participation in the proposed state and federal Navigable Waters 
Commission for Alaska; and

3. It requests the introduction o f  legislation in the Congress to amend the Quiet Title Act to 
ensure federal cooperation in resolving submerged land title disputes.

The dilemma is clearly illustrated in the U.S. 9 th Circuit Court o f  Appeals case Alaska v. USA 
(decision filed on January 28, 2000). Circuit Judge Andrew Kleinfeld authored the opinion o f  the 
court excerpted as follows:
It is undisputed that when the Union [United States o f  America] was created. each o f the thirteen original states 
retained title to the lands covered by navigable waters, and that under the "equalfooting doctrine" each new state 
succeeds upon statehood to the federal interest in these lands. The Submerged Lands Act gave Alaska title to the 
beds o f navigable rivers on January 3, 1959.

Under [the Quiet Title Act] . . .  the federal government takes the position thu, its sovereign immunity shields it from 
the state government's claim [to clear title to submerged lands] until the federal government itself makes a claim. 
Because Alaska is veiy large, much o f it is wilderness, and there are innumerable waters, the federal government 
has not had time yet (45 years) to determine what claims it wishes to make. Therefore, the state government must 
wait until the federal government makes a claim, if  it ever does, before settling whether it has title.

In a nutshell, the federal government’ s preferred method for reconciling these disputes appears to 
be to wait the state out. When ( i f  ever) the government decides to make a claim against state 
ownership, on ly then does Alaska have an opportunity to protect its ownership interest. This is 
accomplished by filing a quiet title suit against the federal government -  just as it did in the case 
cited above relating to the Nation, Kandik and Black Rivers.
The bottom line? That which should be indisputable -  that Alaska holds title to its submerged 
lands -  has, in fact, been effectively disputed as a function o f  the federal government’ s foot 
dragging. Without doubt, the existing processes o f  resolving submerged lands title disputes are 
inadequate and exceptionally slow. SJR 27 seeks resolution to this extraordinarily unfair 
dilemma.
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The court o f appeals affirmed a judgment o f the district 
court in part and reversed in part. The court held that in a 
state's action under the Quiet Title Act (QTA ), the federal 
government cannot avoid jurisdiction by refusing to admit or 
deny the state's allegation that it has title to a riverbed based 
on a prior administrative adjudication o f navigability at state­
hood, in which the United States asserted a litigation position 
o f non-navigability.

In a dispute with Alaska Native corporations and appellant 
Bureau o f Land Management (B LM ), Doyon, Ltd. alleged 
that appellee State o f Alaska's Kandik and Nation Rivers 
were owned by the State because they were navigable when 
Alaska became a state in 1959. Doyon took this position 
because it would get more land outside the riverbeds (and not 
have the riverbeds charged against its federal statutory acre­
age entitlement) i f  the State owned the rivers. B LM  decided 
that the rivers were nonnavigable at statehood. Doyen 
appealed.

An administrative law judge (A U )  decided in favor o f 
Doyon, concluding that the two rivers were navigable at state­
hood, so that the state owned them; that they were therefore 
unavailable for selection by Doyon; and that they could not 
count against Doyon's entitlement. The Alaska Native Claims 
Appeals Board upheld the ALJ's decision.

The federal government withheld asserting its position on 
the B lack R iver until after Doyon's administrative litigation 
was resolved as to the Kandik and the Nation. The BLM  then 
determined that the Black River was navigable at statehood, 
and declined to assert any claim as to the Black.

Alaska brought a declaratory action under the QTA, alleg­
ing that it owned all three riverbeds because their rivers were 
navigable at statehood. The federal government took the posi­
tion that the district court lacked QTA jurisdiction because 
sovereign immunity shielded it from the State's claims until 
the United States itself made a claim. Alaska countered that 
the federal government had already asserted claims to the 
Kandik and the Nation in the Doyon administrative litigation.

Alaska alleged, and the federal government admitted, that 
the United States did not consider itself bound by the past

Real Estate/Public Lands
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determinations that the three rivers were navigable at state­
hood. The United States refused to admit o r deny the State's 
allegation that the three rivers were navigable at statehood. 
Under the QTA, its filing o f a disclaimer would have 
destroyed jurisdiction.

The State asserted that its inability to ascertain with finality 
whether the United States conceded navigability at statehood 
fo r purposes o f title impeded its resource management and 
ability to provide public information.

The federal government and aligned Native corporations 
moved to dismiss on the ground that QTA jurisdiction was 
absent because the United States was not asserting a claim, 
and sovereign immunity had not been waived under the stat­
ute. The Native corporations stood to obtain title to the river­
beds if the rivers were held to be nonnavigable at statehood.

The district court denied the motion to dismiss, concluding 
that the lack o f a binding determination on the navigability o f 
the rivers created a cloud on the State's title that the QTA 
could remedy, and that there was a ripe controversy because 
the United States had refused to bind itself by disclaiming an 
interest. The United States appealed.

[1] The QTA allows suits against the United States to adju­
dicate disputed titles in real property in which the United 
States claims an interest.

[2] There was a serious policy concern in favor o f allowing 
resolution o f disputes based on the United States' inchoate 
claim to eveiything in Alaska but what it has disclaimed. 
Eventually, all the witnesses would be dead, reducing the reli­
ability o f litigation. Also, a state entitled as o f 1959 to all the 
incidents o f ownership in its rivers, yet still deprived o f clear 
title 40 years later, is effectively deprived o f what it was enti­
tled to under the equal footing doctrine.

[3] For the Nation and Kandik Rivers, the United States 
actively asserted a claim o f ownership. The BLM  took the 
position in the Doyon case, before the ALJ and the Alaska 
Native Claims Appeals Board, that the Kandik and Nation 
were not navigable at statehood. By its own litigators, the 
United States did claim an interest (that would pass to Doyon) 
in the riverbeds.
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[4] That the United States did not say the same thing now 
as then did not eliminate the cloud on Alaska's title that its 
claim created. [5] I f  the State could not get QTA jurisdiction, 
the potential claim would lurk over the shoulder o f state o ffi­
cials as they tried to implement a coherent management plan 
for state waterways. To oppose any management initiative 
that differed from federal policies, the federal government 
could revive its claim, and thereby prevent state regulation o f 
the affected river, and destroy coherence in state policy to the 
extent that its program for some rivers was coordinated with 
its program for others.

[6] Once the government has form ally asserted a claim to 
an interest in land, a state government is entitled to treat the 
land as real property in which the United States claims an 
interest, regardless o f whether the United States has ceased to 
actively assert its claim. Because the United States had 
asserted a claim, and retained authority to assert it again, the 
past assertion operated as a present cloud on the state's title.
I f  the United States elected to drop its claim, it could unilater­
a lly destroy jurisdiction over the QTA suit simply by filing a 
disclaimer.

[7] In this case, the United States once actively claimed in 
litigation that it o,vned the riverbeds, and in this litigation 
when put to the test by the district court refused to file a dis­
claimer. Since the statute provides that the United States can 
destroy jurisdiction by filing a disclaimer, it would have been 
illogical to construe it to mean that the United States can also 
destroy jurisdiction by filing a refusal to make a disclaimer.

[8] The district court was correct in treating the govern­
ment’s failure to deny the factual averments o f navigability as 
admissions o f the fact, and the express reservation o f its right 
to change its position and assert nonnavigability as maintain­
ing the dispute. There "smained a live dispute between the 
United States and Alaska regarding whether the Nation and 
Kandik Rivers were navigable at statehood. That sufficed for 
jurisdiction.

[9] The United States applied the administrative decision
fo r the Kandik and Nation Rivers in deciding what its position 
would be on the B lack River. That cut in favor o f jurisdiction, 
because the state officials knew that the federal government 
considered the B lack to be like the Kandik and the Nation, 
and if it asserted a claim on those rivers, it would most proba-
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bly assert a claim on the Black. But the United States had 
never expressly asserted a claim on the Black, which cut 
against jurisdiction.

[10] Because the QTA requires that a title be disputed, 
there must be a dispute between the United States and the 
p laintiff in a QTA suit. There had never been a dispute 
between the United States and Alaska over the B lack River. 
There may be a dispute at some time, but whatever dispute 
there may be, it had not yet occurred. [11] The district court 
was without jurisdiction to quiet title in the Black River. The 
court o f appeals had to reverse the judgment insofar as it 
spoke to the Black River.

COUNSEL

Jeffrey C. Dobbins, Department o f Justice, Washington, DC, 
fo r the defendants-appellants.

Joanne Grace, Assistant Attorney General, Anchorage, 
Alaska, fo r the plaintiff-appellee.

OPIN ION

KLE IN FELD , Circuit Judge:

This case involves a dispute between a state government 
and the federal government over title to the beds o f three riv­
ers. The issues arise under the Quiet Title Act.

FACTS

Judgment was on the pleadings, under Federal Rule o f Civil 
Procedure 12(c), so we take the facts as pleaded.

Three remote Alaskan rivers are at issue, the Kandik,
Nation and Black. They are about 200 miles east and a little 
north o f Fairbanks, Alaska, near the border with the Yukon 
Territory. Alaska was admitted to the Union as a state on Jan­
uary 3, 1959. Navigability as o f that date determines which 
government owns the riverbed. I f  the river was navigable at 
statehood, then the state owns the bed; if not, the federal gov-
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eminent owns it. It is undisputed that when the Union was 
created, each o f the thirteen original states retained title to the 
lands covered by navigable waters, and that under the "equal 
footing doctrine" each new state succeeds upon statehood to 
the federal interest in these lands. The Submerged Lands Act 
gave Alaska title to the beds o f navigable rivers on January 
3, 1959.2

The State o f Alaska pleads that the three rivers were navi­
gable at statehood. The United States does not deny the fact. 
That would be the end o f the case, but fo r the intricacies o f 
the Quiet Title Act.3 Under that statute, as is explained in 
more detail below, the federal government takes the position 
that, its sovereign immunity shields it from  the state govern­
ment's claims until the federal government itself makes a 
claim. Because Alaska is very large, much o f it is wilderness, 
and there are innumerable waters, the federal government has 
not had time yet to determine what claims it wishes to make. 
Therefore, the state government must wait until the federal 
government makes a claim, i f  it ever does, before settling 
whether it has title.

The Kandik and Nation Rivers

Alaska pleads that the United States has asserted claims to 
two o f the three rivers. The context was a dispute with a 
native corporation after the Alaska Native Claims Settlement 
Act was passed. That act provided that Alaska Native regional 
groupings and villages were to establish corporations, which 
would receive about $1 b illion in cash and forty m illion acres 
in iand.4 Their land selections were limited to those lands not 
already owned by someone else, such as the State o f Alaska.

When Doyon, Ltd., a regional corporation in Interior 
Alaska, made its land selections, the Bureau o f Land Manage­
ment ("B LM ") made a decision that the Kandik and Nation 
Rivers were nonnavigable at statehood. Doyon did not claim 
the rivers. What it claimed was that the rivers were navigable 
at statehood, so the state owned tnem. Doyon's interest was 
in claiming navigability, so that it could get more land outside 
the riverbeds, and not have the riverbeds charged against its 
acreage entitlement. But the Bureau o f Land Management 
claimed that the rivers were nonnavigable at statehood, so that 
Doyon would be stuck with them and its dry land acreage 
entitlement reduced accordingly.

6
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Doyon appealed the BLM  decision. The administrative law 
judge took extensive evidence and decided in favor o f Doyon. 
He found that the rivers wert navigable at statehood, so the 
state owned them, they were unavailable fo r selection by 
Doyon, and they could not count against Doyon's entitlement.

The area has temperatures varying from 70 below Fahren­
heit to 90 above. Much o f the time all water is frozen, but 
when it rains, permafrost prevents water from soaking into the 
soil. The streams vary a great deal, sometimes braided and 
nearly dry, sometimes Hooding, sometimes blocked by log­
jam s, sometimes open and four or five feet deep. Few if any 
people lived in the area in the 1950’s, but people did live 
there by hunting, fishing, trapping and trading in the 1930’s, 
1940's, arid 1960's. The Kandik was used by a man who had 
a supply contact with the International Boundary Commission 
in 1910-1912 to poll and line two tons o f supplies upstream 
to the Yukon border by scow. It took a month to get the sup­
plies upstream, but only six hours to get down, because a 
cloudburst immediately before the return trip made the river 
high and swift. The ALJ concluded that it was like ly that sup­
plies were sim ilarly brought up the Nation R iver to Hard Luck 
Creek.

Fur prices stimulated the heaviest trapping in the area in the 
1920's, 1930's, and 1940's. During that period stemwheelers 
would deliver supplies at the mouths o f the Nation and 
Kandik, and the trappers would haul them upstream by boat 
o r canoe in the summer, or dogsled in the winter. There were 
two known trappers on the Kandik in the 1920's and 1930's, 
and both poled boats up the stream. A trapping fam ily used 
a boat with an inboard motor to get supplies up the Nation. 
Several other trappers used boats and canoes to get supplies 
up the Nation and furs down ( to be taken to Eagle for sale 
to middlemen) in the 1930's.

The ALJ found that after statehood, the Kandik and Nation 
became popular recreational streams. This popularity was 
measured by Alaska standards, with at least two parties on the 
Kandik in 1978, when the evidence was taken, and three par­
ties in one day on the Nation.

The ALJ made a finding o f fact that both rivers, the Kandik 
and Nation, were "navigable all the v/ay from  the Yukon 
R iver to the Canadian border." He expressly determined that 
the test was navigability fo r purposes o f title in the State o f



Alaska; navigability in each river's natural condition at the 
time Alaska obtained statehood. Because there were (and are) 
no roads in the area, people bringing supplies upstream or furs 
and game downstream could hardly put their canoes on car- 
tops and drive them from one good channel to another; they 
had to get them from the mouth to their cabins, and the cabins 
to the mouth, dealing with shallows by such means as poling 
and lining. Although a decline in fur prices had caused all 
activity on the rivers to cease as o f the time o f statehood, their 
use before and after showed that they remained navigable. 
That the rivers were frozen fo r seven months o f the year did 
not defeat navigability, because the rivers were the only 
means o f ground transport (as opposed to bush planes) 
between breakup and freezeup.

The BLM , having lost on its claim o f nonnavigability 
before the ALJ, filed exceptions, maintaining its position o f 
nonnavigability which would cause the riverbeds to be 
charged against Doyon's entitlement. The Alaska Native 
Claims Appeal Board adopted the ALJ's findings, conclusions 
and recommended decision.5 The BLM  took exception on the 
basis that use by a few trappers was not enough to establish 
historical navigability. The Appeal Board held that because 
there were no settlements on either river at any time, that a 
few trappers used the rivers showed the existence rather the 
nonexistence o f navigability. During the twenty years before 
fur prices dropped, 21 trappers used the Kandik, and 7 used 
the Nation, by the canoes, motor boats and pole boats that 
were regularly used to transport freight in that region, which 
in the Alaska wilderness was enough to establish historical 
navigability.

The Black River

As explained above, Doyon won its case establishing that 
the Kandik and Nation Rivers were navigable at statehood, so 
the rivers belonged to the State o f Alaska and could not be 
counted against Doyon's acreage. The Bureau o f Land Man­
agement had fought the case, claiming that the Kandik and 
Nation were nonnavigable at statehood, so belonged to the 
United States (and after its land selection, Doyon). After 
Doyon won the Kandik and Nation Rivers case, the BLM  had 
its historian prepare a study o f the Black River. It is another 
obscure river in the exceedingly lightly populated eastern part 
o f Interior Alaska.



The Black Bows about 300 miles toward the northwest, 
from some mountains north o f the Yukon, past an abandoned 
Indian village called Salmon Village, through the Yukon Flats 
near the presently occupied village o f Chalkytsik, and into the 
Porcupine River about 25 miles upstream from where the Por­
cupine flows into the Yukon, Before the Alaska Purchase in 
1867, the Hudson's Bay Company maintained an important 
post at Fort Yukon just below the confluence o f the Porcupine 
and Yukon Rivers, and mapped the B lack River, so probably 
was buying furs from trappers up the Black. The economy 
probably declined after the United States purchased Alaska, 
because the War Department compelled the Hudson's Bay 
Company to move its trading post up the Porcupine River to 
Rampart House, on the other side o f the Yukon Territory bor­
der.

During the first half o f the century, local Athabascans, the 
Tran jik Kutchin, traveled upriver in the fall in canoes for win­
ter hunting in the headwaters, and came downriver in the 
spring for fishing. White trappers and prospectors explored 
the area beginning in the first decade o f the twentieth century, 
and operated several trading posts from time to time along the 
river, 'trading posts sold some supplies to the local Athaba­
scans in exchange for furs they trapped.

A fter a school was built at Chalkytsik (form erly the sum­
mer fish camp known as Fishhook V illage), the local Indians 
began settling there year round. By 1945, Chalkytsik had 
about 80 people, and by 1970, the population had risen to 
about 95 people, with 26 houses, two stores, and two 
churches. Pilots started flying bush planes in around 1940, 
and by 1970 bush planes were the usual means for trappers to 
bring in supplies and bring out their furs. Trapping was the 
main industry, but a considerable portion o f village income 
was earned by firefighting. In the summer, when trapping and 
hunting are no good, the villagers made regular boat trips 
down the Black River and the Porcupine to Foil Yukon to 
visit relatives and fly out for jobs. But the river continued to 
be used for these purposes as well.

The BLM  State Director decided in 1980 that the Black 
R iver was navigable at statehood from the Porcupine up to 
Wood River, based on its historian's report. Part o f the river 
consists o f dead-end sloughs and oxbow lakes during the 
summer, but at the request o f the V illage o f Chalkytsik, the 
B LM  determined that they were navigable too.
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The State o f Alaska's complaint pleads, and the United 
States admits, that the United States "does not consider itself 
bound" by these past determinations that all three rivers were 
navigable at statehood. The state claims that its inability to 
ascertain with finality whether the United States concedes 
navigability at statehood for purposes o f title in the state 
impedes its land and water resource management and its abil­
ity to provide public information. It therefore sought a declar­
atory judgment against the United States and the native 
regional and village corporations owning land along the riv­
ers, Doyon and Chalkytsik, to establish that the three rivers as 
described above were navigable at statehood, and that the 
state held title to their beds.

The federal government and the Native corporations moved 
to dismiss. Their theory was that because the United States 
was not at that time asserting a claim, sovereign immunity 
had not been waived under the Quiet Title Act, so the court 
had no jurisdiction to establish that the United States' claim, 
i f  it ever chose to assert one, was invalid. The Native corpora­
tions; stood to obtain title to the riverbeds, apparently in addi­
tion to the title they had already obtained to other land on the 
assumption that they would not receive the riverbeds, i f  the 
rivers were held to be nonnavigable at statehood.

The district judge denied the motion to dismiss. 6 He rea­
soned that "the lack o f a binding determination regarding the 
navigability o f the affected rivers leads precisely to the kind 
o f cloud on the Stales title that quiet title statutes exist to 
remedy," and there was a ripe controversy because the United 
States refused to bind itself by disclaiming an interest, and 
"behind the rhetoric . . .  there was in fact a dispute between 
the parties over ownership o f the riverbeds." The United 
States refused to admit or deny the State o f Alaska's averment 
that the three rivers were navigable at statehood, on the theory 
that navigability was a pure question o f law. The district court 
held that it was a question o f fact or a mixed question, so that 
it had to be denied or else be deemed admitted. Less 
abstractly, the district judge characterized the United States as 
"playing dog in the manger." That refers to a dog that finds 
food for chickens and ducks in a manger, does not eat it, but 
keeps the ducks and chickens out so that they cannot eat the 
food to which they are entitled. "When the United States casts 
itself in the role o f dog in the manger, [it has] made a suffi­
cient 'claim' to the grain it w ill not consume" fo r its claim to
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be cognizable under the Quiet Title Act, and "we should send 
it on its way." Judgment was entered quieting title to the riv­
erbeds o f the three rivers in the State o f Alaska based on navi­
gability at statehood. The United States has appealed, but the 
Native Corporations affected have not.

ANALYSIS

We review dismissal on the pleadings de novo.7

I. "Claims an interest."

[1] The Quiet Title Act allows suits against the United 
States to adjudicate disputed titles in real property "in which 
the United States claims an interest."8 The United Slates 
argues that because it refused to take a position in its answer 
as to whether it claimed or did not claim an interest in the riv­
erbeds, they were not land in which it "claims an interest," so 
the district court lacked jurisdiction.

The United States' argument is that it currently makes no 
formal assertion o f any claim to the rivers, that the final deter­
minations in the disputes regarding Doyon's objection to 
counting the Kandik and Nation riverbeds against its acreage 
established that it had no claim as o f that time, and it has not 
interfered with any assertion o f a claim or usage by the state 
o f the three rivers. The United States also argues that until it 
"claims an interest," the dispute is not ripe for purposes o f 
Article I II jurisdiction. We need not consider the Constitu­
tional argument, because it is in this case nothing more than 
a restatement o f the statutory argument, and the case can be 
resolved fu lly  on the statutory questions. The Quiet Title Act 
must be construed strictly because it waives sovereign 
immunity,9 but that is too general a point to resolve the case. 
There is no controlling authority closely in point, and neither 
side cites any, on the question o f what conduct by the United 
States amounts to "claimfing] an interest" for purposes o f 
Quiet Title Act jurisdiction.

The United States argues as a matter o f policy that we 
should be chary o f allowing the State o f  Alaska to burden the 
federal government by requiring it to study all the waters o f 
its expanse on pain o f losing title to them. Basically it says it 
has to be a "dog in the manger," because the State o f Alaska 
is too big fo r it to know about in any detail. This is a serious 
point, though in the forty years since statehood, with its enor­
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mous fleets o f federal aircraft, satellite photographs, archives 
o f aerial photographs, and large staffs o f employees patrolling 
Alaska, the federal government has not been entirely helpless 
in its ability to make decisions about its interests in the state.

[2] There is also a serious policy concern in favor o f a llow ­
ing resolution o f disputes based on the United States' inchoate 
claim to everything in Alaska but what it has disclaimed. 
Eventually all the witnesses w ill be dead, reducing the re li­
ability o f litigation. Someone who used one o f these rivers in 
1959 at age 20 is now 60. The population in the area was so 
sparse at all relevant times -- probably no more than a couple 
o f  hundred people who might have used the three rivers dur­
ing the relevant time, most too young to have relevant know l­
edge or too old to have survived the forty years since 
statehood — that a few deaths by old age can remove most
o r all the knowledgeable witnesses. A lso, a state entitled as o f 
1959 to all the incidents o f ownership in its rivers, yet still 
deprived o f clear title forty years later, is effectively deprived 
o f what it is entitled to under the equal footing doctrine.

[3] For the Nation and Kandik Rivers, there can be no ques­
tion that the United States did in fact actively assert a claim 
o f ownership. The Bureau o f Land Management took the 
position in the Doyon case, before the administrative law 
judge and before the Alaska Native Claims Appeal Board, 
that the Kandik and Nation were not navigable at statehood.
Its argument for why that should not satisfy the "claims an 
interest" requirement o f the Quiet Title Act floats away when 
we try to get hold o f it. The United States government, by its 
own litigators, in a formal, considered way, fo r the purpose o f 
reducing the amount o f dry land it had to give Native corpora­
tions, did claim an interest (which would pass to Doyon) in 
the riverbeds.

[4 ] That the United States does not say the same thing now 
as then does not eliminate the cloud on the State o f Alaska's 
title that its claim created. After a ll, the federal government 
has now taken three positions; (1 ) the rivers were not naviga­
ble at statehood, so we retained ownership, and now Doyon 
owns them so they reduce the amount o f dry land Doyon can 
get from us; (2 ) the rivers were navigable at statehood, so we 
did not retain title and they do not count against Doyon's 
acreage (after the BLM  lost at two levels in the administrative 
adjudication against D oyon ); (3 ) we refuse to take a position 
on whether the rivers were navigable at statehood, so the State



o f Alaska cannot settle title one way or the other. These posi­
tions are not consistent, and have nothing in common except 
that (1 ) and (3 ) served whatever was the federal government’s 
interest at the time. There is apparently nothing to stop the 
United States from taking again the position at any time in the 
future, that the rivers were not navigable at statehood. Its first 
position, against Doyon, establishes that at least one federal 
bureau's personnel believed that that is the correct position.

[5] By reading the statute itself and performing the tradi­
tional exercise o f attributing a rational purpose to the legisla­
ture, we can attribute to Congress a purpose o f furnishing a 
means by which state governments can remove clouds on 
their title created by federal assertions o f claims. 10 The United 
States has claimed nonnavigability, implying federal owner­
ship, before, and expressly reserves the freedom to assert it 
again. I f  the state cannot get Quiet Title Act jurisdiction, then 
the potential claim will lurk over the shoulder o f state officials 
as they try to implement a coherent management plan fo r state 
waterways. To oppose any management initiative that differed 
from federal policies, the federal government could revive its 
claim, and thereby prevent state regulation o f the affected 
river and destroy coherence in state policy to the extent that 
its program for some rivers was coordinated with its program 
for others. Congress expressly provided a scheme by which 
the state governments can quiet titles against federal claims. 
When the state governments were frustrated by the statute o f 
limitations in the Quiet Title Act, Congress removed it to give 
states more power to quite title against the federal government. 1 1 
Congress must have meant to empower state governments to 
eliminate clouds on their claimed title to state lands, yet it 
would have accomplished very little indeed if the United 
States could obtain a dismissal o f any state quiet title suit by 
adopting a litigation position o f refusing to state whether it 
asserted a claim or not.

Both rides urge us to examine snippets o f legislative his­
tory. Even were legislative history to be determinative, there 
is nothing in any o f the snippets cited answering the question 
o f just what the United States must do to "claim [ ] an interest" 
for purposes o f Quiet Title Act jurisdiction. The United States 
quotes one snippet that says "cia:ms an interest," as the statute 
does, as though the identical words in the legislative history 
somehow explain or strengthen the words in the statute. They 
do not.


