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A L E U T I A N S  E A S T  B O R O U G H

SERVING THE COMMUNITIES OF 
N  KING COVE H  SAND POINT ■  AKUTAN H  COLD BAV H FALSE PASS B  NELSON LAGOON

October 14,2003

James Hansen,
Leasing Manager 
Division of Oil & Gas 
Department of Natural Resources 
550 West 7th Avenue, Suite 800 
Anchorage, AK 99501

Ref; Proposed Alaska Peninsula & Bristol Bay 
Oil & Gas Leasing Program

Dear Mr. Hansen,

The Assembly of the Aleutians East Borough wants to thank you and your team for ihe 
presentation on October 7, 2003. Even though the weather did not allow everyone to get 
to Cold Bay, the Assembly’s comments after the meeting included their appreciation of 
your efforts to brief the Assembly and the residents of the Aleutians East Borough,

First, it is the Borough’s understanding that if there is Best Interest Finding, all 
development will take place within the Slate’s jurisdiction and that there will be no 
development offshore. Furthermore, the Borough understands that the majority of the 
development will likely be on State owned land. Second, the concerns voiced by the 
people of Nelson Lagoon are symptomatic of the concerns of the majority of the 
Aleutians East Borough’s residents. They were;

1. Wc need to protect our fish and game resources.
2. We need local jobs and employment at all stages of development. This must 

be at all. levels, management, technical and labor, union and nonunion, should 
oil or gas be produced within the Aleutians East Borough.

3. We need any and all exploration sites returned to their original nature.

To this end, the Assembly passed a motion supporting the State of Alaska’s efforts to 
conduct a Best Interest Finding process for the proposed oil & gas leasing program on the 
Alaska Peninsula.

OCT 1 6 2003
DIVISION OF OIL AND GAS

□  CLERK'PLANNER 
P.O. BOX349 
SAND POINT, AK 09661 
(507)383-2699 
(907) 383-3496 FAX 
e-mail: AEBCLERK® aol.com

□  BOROUGH ADMINISTRATOR 
3380 C STREET, SUITE 205 
ANCHORAGE, AK 99503-3952 
(907) 274-7555 
(907) 276-7569 FAX 
e-mail: aebsnc@9el.net

□  f in a n c e  Dir e c to r
P.O.BOX 49 
KINS COVE, AK 99612 
(907J 497-2583 
(907) 437-2386 FAX 
e-mail: asbfinance@aol.com

mailto:aebsnc@9el.net
mailto:asbfinance@aol.com
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Patrick Galvin, Petroleum Land Manager 
Division of Oil & Gas

October 27,2003

i . a k e  a n d  P e n i n s u l a  B o r o :  v  
P.O. Box495 

King Salmon, Alaska 99613

Telephone: (907) 246-3421 
Fax:(907)246-6602

550 \V 7th Ave, Suite 800 
Anchorage, Alaska 99501-3560

RE: Call for Comments, AK Peninsula Areawide 2005 Oil & Gas Lease Sale 

Dear Mr. Galvin:

First, we would like to thanlc Ore Governor, the Governors staff and those within DNR’s 
Oil & Gas Division for the recognition of the extra attention required “to get the word 
out” to those who live on the Alaska Peninsula concerning the upcoming oil and gas lease 
sales, There are many communication gaps in bush Alaska making your task that much 
more difficult.

The regional meetings in Dillingham, Bristol Bay Borough (Naknek) and in the Lake & 
Peninsula Borough offices (King Salmon) were instrumental in ensuring accurate 
information is “passed along” to others. However, due to the size of the Lake and 
Peninsula Borough and the steep transportation costs to travel between villages, some 
over 1 hour away from King Salmon by plane, I would encourage you consider additional 
informational meetings to be held in Port Heiden, Iliamna, and the Chigniks, ASAP. We 
will be glad to provide you with locat contacts for those communities.

Lake & Peninsula Borough responded earlier to Mr. James Hansen’s request for 
information providing copies cf the borough’s iatest Community Economic Development 
Strategies document. Additionally, community profile maps will soon be available 
(expected by June 2004) on-line at DCED’s website of all the villages within the 
Borough. These maps will contain several layers of information readily accessible by the 
user. Local information pertaining to sensitive cultural areas, traditional hunting or 
gathering areas and local historic sites are included on most community maps (local 
preference so not every village map contains this information), These maps will no doubt 
prove to be invaluable relating to potential exploration that might be considered in close 
proximity to a village.

Chlgnik Bay ■ Chignlk Lagoon0 Chignik Laks0 egegik * Igluglg • lllanina • Ivanol Bay • Kokhanok • Lovelock 
Nowhalen • NondoHon • Podro Bay ■ Perryville • Pilot Polnl • POpa Vannoy • Port Alswortrt • Port Hcidcn • UgashiK
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Finally, the Lake and Peninsula Borough supports onshore exploration and development 
but are concerned that the Best Interest Findings developed from this “call for comment 
period” also apparently apply to the 1.5 million acres of offshore acreage included in the 
lease sale, and further, that those findings are valid 10 years out,

We want to make it perfectly clear that while we are in support of onshore exploration 
and leasing, “the jury is still out” in most Borough villages when it comes to offshore 
exploration. I suspect much more information and discussion with the village leaders 
around the Bay will be required before offshore activities receive a majority of local 
support.

By supporting the current lease sale proposal, the resulting exploration and possible 
development of onshore sites within the next 5 years, we want to ensue we do not lose the 
ability to consider through separate actions, any potential exploration and development of 
offshore acreage in the future.

Thank you for the opportunity to pro vide this input. Please feel free to contact me as may 
be necessary.

Borough Manager
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P.O. Box 189 
Naknek, A la sk a  09633

vvwv/.thobcrough.com

telephone 
(907) 246-4224 

Fax
(907) 246-6633

B R IS T O L  B A Y  B O R O U G H  
R E S O L U T IO N  2002-02

A .RESOLUTION SUPPORTING O IL  & GAS EXPLORATION. ON NATIVE 
CORPORTATION LANDS NEAR. BR ISTOL BAY BOROUGH

WHEREAS, Bristol Bay Borough and Communities throughout Western Alaska face 
difficult economic conditions due in part to high costs of living, high costs of energy and 
depressed fish prices and;

WHEREAS, all refined petroleum products required to operate home heating furnaces, 
electrical generators, cannery retorts and fish harvesting vessels arc imported into the 
region and stored, both at Yery high cost; and;

WHEREAS, the oil & gas industry has in the past expressed interest in exploring for 
reserves on the Alaska Peninsula on or near lands currently owned by the Alaska 
Peninsula Corporation and Bristol Bay Native Corporation as well as other lands in the 
region and;

WHEREAS, the interest was significant enough for the private sector to invest 
considerable capital in seismic and actual drilling exploration and;

WHEREAS, Senator Stevens in Tcccnt conversations with Bristol Bay Borough officials 
and before the Alaska Stale Legislature indicated a willingness to petition Congress to 
add funding to the United State Geologic Survey in order' to enable regional oil & gas 
assessments throughout rural Alaska and;

WHEREAS, potential developmen t of oil & gas reserves on the Alaska Peninsula would 
Likely yield direct benefits to the Bristol Bay Borough, borough residents and businesses 
and economic, development efforts to revive our ailing economy and,
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NOW THEREFORE BE IT RESOLVED, that the Bristol Bay Borough Assembly 
strongly encourages the local.& regional Bristol Bay ANCSA corporations to work 
closely with the Borough, private sector oil & gas firms and the Congressional delegation 
in the wise development of our natural oil &. gas resources In an effort to optimize 
benefits to the overall Bristol Bay region and State of Alaska.

PASSED AND APPROVED, by a duly constituted quorum of the Bristol Bay Borough 
Assembly on this 4^ day o f February. 2002.
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VIA FEDEX & FAX: (907) 465-3532
Honorable Frank Murkowski, Governor 
P.O. Box 110001 
Juneau, Alaska 90811

June 26,2003

•%
% * ees -

Subject: Support for Leasing Program In the Bristol Bay Regimf G0^

Of/

Pcmr Governor Murkowski:
•'/to.

Residents of the Bristol Bay region sorely need your help in order for them to help 
themselves, Wo need you ta institute an oil and gas leasing program tn Bristol 
Bay. We’ve iiomparsd and contrasted the pros and cons of exploration licensing 
nnd leasing, and we balfevo that, for several reasons, the State’s best option Is to 
pul its uplands on the leasing schedule.

First, tho “leasing notice'' is announced to a wider audience than the cxplofation 
licensing notice Is, Second, leasing, since it includes rental, bonus, and minimum 
work commitment terms, generally generates more revenue and more Information 
forthB State. Lastly, the land leased can bs mora than the SOO.OOQ-acrG "cap" 
Imposed by tho exploration-licensing program, and this may be more desirable 
from the industry's standpoint.

BBNG has embarked on a mission to reinvigorate the environmentally responsible 
exploration for, and development of, oil and gas resources In Bristol Bay. We’v® 
also received the blessing, by resolution, of several Bay-area organizations that 
rocogntee the need for more jobs and cheaper energy. I've attached capias of the 
fourteen resolutions Tvs received so far, which Include both regional and vlllago- 
jevcl organizations.

If you have any questions, please call mo at 1-800-478-3602.

Sipeprely, f)

M  O i)

Paul C. fioBhl 
V.P., Land St Resources

Cc: Tom Irwin, DNR Commissioner
Rs.ndy Flulderich, AOGCC Commissioner 
Mark Myers, DOG Director 
BBNC Board of Directors

F o a l- i l *  Fax N o io  2671 D l,“  C I p * "  >'
F,“ m f o u l IL»tL\
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Pht>n» tf pnonc *
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King Salmon Tribe

r ,0, BOX 6» KING SALMON, AK 5TO13 
TBLs 907/246-5553 FAX: 5107/246.3(0*9
Jr-MAlLi l^tvoQ’bri*Colbi)'.cam

September 15, 2U03

Brtrtol Bay Native Corporation 
800 Cordova Street 
Suite 200
Anchorage, AK 99501-6299 

VIA FACSIMILE: 907/276-3924 

Dear Mr, President;

As you know, Bristol Bay lias been faced with economic failure year alter year, due to tho 
low return of salmon and the low prices paid to the fisherman. Because of the failure In our 
fubcry, our people ure faced with baviny, to five la poverty, We can. no longer pretend that 
our faherjp* will be, as we knew It, Other than fishing, most ijf our people In our village! 
have very few economic opportunities. As a result, wc have Meads and family fighting 
amongst themselves for there limited Jobs. Until there are economic changes In place, wc 
will forever be faced With economic despair becanio there era SO other moans to provide for 
uumlves other thou whal we hove today. Wt need economic diversity.

The village of King Holman Is in support, of developing our oil and gas reserves both 
•annhora nnd offshore and developing our mineral deposits here In Bristol Bay. Wo also 
support ground transportation from King Salmon to Anchoruga so that wc cun reduce 
tranipprtstion costa to promote economic opportunities. Thfe would also reduce the cost of 
living in our viUagen nnd region. Whether any of these development issues take place 
remains to be seen. However, we cannot, continue to impovsriib our poopi* because of 
differences of opinions h» regard* to economic development,

Xt Is unfair or people and organizations who criticize development In our region when in fact 
they offer no solutions to address our current short nnd longterm need*, In addition, many 
people who are opposed to economic development have good paying Jobs, or work and live ‘ 
outside our region. Vet, many try to dictate what Is best for un and our villages.

Xn closing, the village of King Salmon sslr that we all put niid* any dlffcreucw that we may 
have of economic development la Bristol Bay. Our people deserve more than having to live 
in poverty and the ctuaideration of going ca welfare.

Sincerely,

Ralph Angasan, Sis
President
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c r r r o K a l s k n a g ik
p,o. Box 33, Main strect

At EKNAG1K, ALASKA 9 9D 55 -00 33  
PlIONR: 907-B 42-S953 OR B4?.-?-526 

i -’a x : 907-84?,-?, 107  
EMAIL* dNMokteisIytcl.cnm

C_,JP

April 11,2003

Governor Frank H. Minkowski
Qffi co of the Governor R F 0  E i V E D
3rd Floor state Capita], Mail Stop 0001
P.O. Box llOQOt * n d i  c ofirn
Juneau, Alaska 9£>8] 1-QOOt x  e ^UUJ

Rtt; Oil nnd Gas Development In Bristol Bay GOVERNORS'OFFICE

Dear Governor Murkowski;

The City Council of tho City of Alcknagik passed Resolution 03-11 supporting OCS 92 
lcn.se sales for oil nnd gas development in Bristol Bay at their regularly meeting on April 
8,2003. The City oTAlcknagik supports economic development, local johs, lower 
energy costs, less dependence on forcigit oil, and protcclion of the fisheries and 
environment,

Flense support oil and gns development in Bristol Bay and help to move up the OCS sales 
from 2011 Lo tho earliest possible dale. Thank you for your time and favorable 
consideration.

S i n c e r e l y ,

Chris Chuck wuk.
Mayor

i'.nolosuro; Resolution 03-11

c o :  S e n a t o r  T e d  S t e v e n s
Senator 1/aura Murkowski
Congressman Don Young
Alaska Slate T.cgifilolvre
Paul Rochl, Bristol Bay Native Corporation
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CITY OF ALDKNAQ1K 
RESOLUTION g3.7 \ \

\  RESOLUTION OR TUB CTTV COUNCIL Ol7 THE CITY OF ALEKNAGUC 
SUPPORTING CCS 92 LEASE SALES FOR OIL AND GAS DEVELOPMENT IN 
BRISTOL DAY.

WHEREAS, Outer Continental Shelf (OCS) Sale 92, which occurred in October 1988, 
garnered nearly $96 million in oil end gas bids for 122,000 acres contained in 23 
leases; and

WHEREAS, the loose sale happened at ti time when the price for w kcyo salmon was 
high (up to $2.C(3Ab.) and tho price for oil was relatively low (5 17,30/bbl.); nnd

WHEREAS, I he high commercial value o f salmon in tire lato 1980'p, coupled with tho 
tlu’cat poised by lh« oil industry to salmon and wildlife habitat (particularly after 
the March 1989 Exxon Veddex oil spill), resulted In widespread opposition to tire 
OCS 92 len.se jsalets, and eventually lead to (he.cancellation of those lease sales 
tmd Uio return o f the bid proceed? to the jre.spccliyt; oil companies; and

WHEREAS, lease sale area OCS 92 Is not scheduled Co be revisited by tho U S . Minerals 
Management See vice until 2011; and

WHEREAS, live environmentally responsible exploration for, and development of, 
Bristol Day oil sad gas resources could create needed high-paying, rewarding jobs 
for the people of tho region, especially given the recent, disastrous Bristol Bay 
commercial salmon seasons; and

WHEREAS development o f these oil tmd gas ms our cos could also result in substantially 
reduced heating and energy costs for residents in the Bristol Bay region, and 
could enhance the competitiveness of the Bristol Day commercial sulmou and 
olhcr industries, such as mining; nnd

WHEREAS, given the rising tensions in the Middle Hast, it Is becoming increasingly 
dear that America’s dependence on foreign oil imports is highly undesirable, both 
from a strategic and domestic standpoint.

NOW THEREFORE HE IT RESOLVED that tho City Council o f the City oT Alekruigik 
that the City o f Alcknngile strongly supports oil and gus exploration and development in 
the Bristol Bay region provided maximum protection be given to the fishery resources 
nnd that exploration and development be done in nn environmental manner; and

BE IT FURTHER. RESOLVED that the City of Alcknagik supports immediate 
exploration unci development of the OCS 92 area and request the assistance ofScnattjr 
Slovcm, Senator Murkowski., Congressman Yeung, Governor Murkow&Tci, und the

Rucylnijoti 03-11
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Alaska State Legislature to assist in moving tho OCS sales schedule up from 2011 to ’ 
2004 or as oarliasl as possible.

PASSED AND APPROVED this„ J j? ._  (lay of j t f t A /./.___________, 2003 at
A l c k n a g i k ,  A l a s k a ,

SIGNED.'

Pauline Kohler, City Cl Ml'

Resolution QM I
O.-n, *\
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HB 383/SB 266 

Limited Mineral Order for Bristol Bay Area 
February 19, 2004

• HB 383/SB 266 ensure that land remains available for a proposed competitive oil 
and gas sale in the Bristol Bay area by precluding oil and gas exploration 
licensing and shallow natural gas leasing in the competitive lease sale area.

• HB 383/SB 266 will:
o Avoid potential conflicts in land use for these areas later, if the proposed 

competitive oil and gas lease sale occurs, 
o Ensure that the state receives the maximum economic benefit from its 

higher potential oil and gas areas through bonus bids, royalties, and lease 
terms.

o Help facilitate needed economic development and job creation in Alaska’s 
Bristol Bay region as well as produce property tax revenue for 
municipalities.

Background:
• Upon the request of local governments and Native organizations, the Governor 

has requested that the Department of Natural Resources consider a competitive 
areawide oil and gas lease sale in the Bristol Bay (Alaska Peninsula) region. 
Geologists believe that outside of the North Slope and Cook Inlet, the Alaska 
Peninsula offers the greatest potential in the state for commercial oil and gas 
development.

• In order to avoid conflicts between the proposed competitive sale and either 
exploration licensing under AS 38.05.131-AS 38.05.134 or shallow natural gas 
leasing under AS 38.05.177, the Commissioner of Natural Resources signed a 
mineral closing order on July 11, 2003. The mineral order only precludes 
exploration licensing and shallow natural gas leasing in the competitive lease sale 
area. This order does not affect locatable minerals or leaseable minerals other 
than shallow natural gas leasing or oil and gas exploration licensing.

• Under AS 38.05.300(c), a mineral closing order is an interim classification which 
does not become permanent unless approved by the legislature by the 9011' day of 
the next regular session, or adjournment.

• HB 383/SB 266 would:
o Prevent speculators from top filing shallow natural gas applications 

(S5,000 application fee) in an area of richer oil and gas potential which 
should be competitively leased, 

o Avoid potential land use and program conflicts if an oil and gas
exploration license or shallow natural gas lease is top filed in the proposed 
competitive sale area, 

o Help maximize economic benefit from the State’s higher potential oil and 
gas areas through royalties, lease terms, and competitive bonus bids.

Sum m ary:



#

State of Alaska
Department of Natural Resources 

Division of Oil and Gas

Mineral Order No. 791

Closing land to oil and gas licensing and leasing under AS 38.05.131-134 and AS 38.05.177

I. Name: Proposed Bristol Bay Competitive Oil and Gas Areawide Lease Sale Area

II. Finding: I consider it necessary and proper to issue an interim classification order to 
preclude shallow natural gas leasing and oil and gas exploration licensing due to the State of 
Alaska’s announced intent to plan, schedule and hold a competitive oil and gas areawide lease 
sale in the area described in Section III. This order has no effect on locatable minerals or 
leaseable minerals other than shallow natural gas leasing or oil and gas exploration licensing. I 
will transmit this interim classification order to the legislature for their consideration within 10 
days of the convening of the next regular legislative session.

III. Legal Description:

Seward Meridian. Alaska

Township Range(s) Township Rangefs)

17 S
18 S
19 S
20 S
21 S
22 S
23 S
24 S
25 S
26 S
27 S
28 S
29 S
30 S
31 S
32 S
33 S
34 S
35 S

44 - 58 W 
44 - 58 W 
44 - 58 W 
45-61 W

36 S
37 S
38 S
39 S
40 S
41 S
42 S
43 S
44 S
45 S
46 S
47 S
48 S
49 S
50 S
51 S
52 S
53 S
54 S

51 -52 & 55 - 60 W

46 - 54 & 57 - 61W
47 - 53 & 58 - 61W

47 - 52 W 
47 - 52 W 
47 - 52 W 
47 - 53 W
47 - 53 W
48 - 53 W 
48 - 54 W
48 - 55 W
49 - 56 W
51 -57 W
52 - 58 W
53 - 59 W 
51-59 W

57-62 W
58-63 W
59-64 W 
59 - 65 W 
63 -68 W 
63 - 69 W 
65 - 70 W 
65-71 W
67 - 72 W
68 - 73 W
69- 78 W
70-81 W
70 - 83 W
71 -84 W 
71 -85 W

74 - 75 & 79 - S6 W
85 - 87 W 
85 -87 W

Page 1 o f 2



Mineral C derNo. 791

IV. Decision: This order, issued pursuant to AS 38.05.300(c), is subject to valid existing rights. 
The above-described lands are hereby closed to Oil and Gas Exploration Licensing under AS 
38.05.131-134 and Shallow Natural Gas Leasing under AS 38.05.177.

Ordered and Effective this 11 day of July, 2003.

O rig in a l signed by Thomas E. Irw in  
Thomas E. Irwin, Commissioner 
Department of Natural Resources
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DEPARTMENT OF NATURAL RESOURCES 

OFFICE OF THE COMMISSIONER

400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99B01-17S6 
PHONE: (907) 465-2400 
FAX: (907) 465-3806

550 WEST 7™ AVENUE, SUITE 1400 
ANCHORAGE, ALASKA 99501-3650 
PHONE: (907) 269-8431 
FAX: (907) 269-8918

H. MURKOWSKI, GOVERNOR

M arch  4, 20 04

The H on o ra b le  B e th  K e r t tu la  
A la ska  S ta te  L e g is la tu re  
S ta te  C a p ita l, R oom  43 0  
J u n e a u , A la s k a  9 9 8 0 1 -1 1 8 2

D ea r R epresen ta tive  K e r ttu la :

You asked fo r  c la r if ic a t io n  re g a rd in g  the  a d m in is tra t io n ’s in te n t  re la tive  to 
onsho re  o r  o ffsho re  d r i l l in g  in  B r is to l B ay on s ta te  land s . I f  th e  S tate deem s th a t  
an  A la ska  P e n in su la  O il a n d  Gas Lease Sale is in  th e  S ta te ’s be s t in te re s t a n d  a 
sale occu rs , i t  is  th is  A d m in is tra t io n ’s in te n t th a t com pan ies  o n ly  be a llow ed  to  
access o ffsho re  p ro sp e c ts  fro m  onsho re  d r il l  s ites, u t i l iz in g  d ire c tio n a l d r i l l in g  
techno logy .

The  D e p a rtm e n t o f N a tu ra l R esources (DNR) has expressed th e  A d m in is tra t io n ’s 
in te n t  re la te d  to  onsho re  d r i l l in g  to  each o f the  th ree  b o ro u g h s  (B ris to l Bay, Lake  
a n d  P en insu la , a n d  A le u t ia n s  E ast), the  B r is to l Bay N ative  A sso c ia tio n , a n d  loca l 
re s id e n ts .

I  have signed m e m o ra n d u m s  o f u n d e rs ta n d in g  w ith  the  B r is to l Bay N ative  
C o rp o ra tio n  a n d  th e  A le u t C o rp o ra tio n , in  w h ich  we p ledged to  w o rk  coope ra tive ly  
to  ensu re  a ll d e ve lo p m en t p ro je c ts  are p u rsu e d  in  an  e n v iro n m e n ta lly  re sp ons ib le  
m a n n e r to m in im iz e  im p a c ts  to  fish e ry  resources. A d d it io n a lly , the  n o r th e rn  
p o r t io n  o f the  sale a rea  lie s  w ith in  th e  B ris to l Bay F ishe ries  Reserve. In  
accordance  w ith  AS 3 8 .0 5 .1 4 0 (f), the  S tate ca n no t p e rm it a n y  o ffsho re  fa c ilit ie s  
w ith in  the  Reserve u n t i l  th e  L e g is la tu re  spe c ifica lly  fin d s  th a t th e  e n try  w il l  n o t 
c o n s titu te  a da ng e r to  th e  fish e ry . Please feel free to ca ll m e w ith  any q ues tion s .

S incerely,

Thom as E. Irw in  
C om m iss ioner

“Develop, Conserve, and Enhance Natural Resources for Present and Future Alaskans. ”
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Sponsor Statem ent 
S B 295

Senate Bill 295: "An Act extending the termination date of the Navigable Waters 
Commission for Alaska; and providing for an effective date."

Sponsor: Senator Gene Therriault

Senate Bill 295 would extend the life of the Joint Federal and Slate Navigable Waters 
Commission for Alaska until 2006.

The commission’s purpose is to expedite the title process to the state’s submerged lands, 
to determine which bodies of water are navigable or non-navigable, and to recommend 
ways to improve the water navigability determination process and quickly clear title to 
the state’s submerged lands. It would consist of seven federal and seven state 
representatives.

At statehood, Alaska was granted title to all the submerged land under the state’s 
navigable waters and marine waters out to three miles off shore, with the exception of 
federal land withdrawn at statehood. But the state and federal governments have been 
locked in a decades-old dispute over which waters are navigable, and fewer than 20 rivers 
have been deemed navigable by federal courts. The ownership of more than 60 million 
acres is at stake.

In 2002, the Twenty-Second Alaska State Legislature passed Senate Bill 219 to authorize 
the state’s portion of the commission. Unfortunately, the federal authorization did not 
pass that year, and the state’s authorization is now set to expire. Senate Bill 295 will 
extend the sunset date for an additional two years in the hope that federal lawmakers will 
grant the federal authorization needed to create this commission.

Email: Senator_Gene_Therriault@legis.state.ak.us

mailto:Senator_Gene_Therriault@legis.state.ak.us
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Chapter: CH071 
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AN ACT

Establishing and relating to the Navigable Waters Commission for Alaska.

* Suction 1. The uncodified law  o f  the State o f  A laska is amended by adding a new section to read:
S T A T E  P O L IC Y . The legislature determ ines that the effic ient and o rd e rly  deve lopm ent o f  the state w ill be better

achieved i f  the slate and the federa l governments jo in  together in a ca re fu lly  coord inated approach to land and water use planning
and management. The leg is latu re recognizes that, a lthough the state is the prim ary trustee o f  pub lic trust resources, it is in the
best interest o f  the citizens i f  the stale and federal governments, as designated stewards o f  these resources, cooperate to the
maximum  extent possib le in determ ining their uses. H ow ever, the leg is lature a lso recognizes that, even without federal
partic ipation , the stale must proceed to make management decisions. The state is particu la rly  blessed with significant water
resources that are invaluab le in numerous ways to stale residents and a ll citizens o f  the Un ited  States. W ith the massive numbers
o f  navigable waterways and bodies o f  water in the state, the task o f  reso lv ing submerged land ow nersh ip and navigable water
determ inations has been pa in fu lly  slow , counter-productive from  an o rd e r ly  resource management standpoint, and costly as the
state, private landowners, and the federal government attempt to initiate long-range p lann ing processes. F o r this reason, it is
determ ined by the leg is lature that the State o f  A laska and the United States shou ld  cooperate in establishing a jo in t sta le and
federa l com m ission o r , i f  the federal government elects not to participate, a stale com m ission  must be established to proceed
e ffic ien tly  and e ffec tive ly  to

(1 )  expedite the process o f  quieting legitimate title to the state's submerged lands;
( 2 )  determ ine, to the extent possib le, which bodies o f  w ater are navigab le o r  non -nav igab le ; and
(3 )  p rovide recommendations to the stale and the federa l governments concerning ways to im prove the

process o f  m aking navigab ility determ inations and ways to quiet title to the state's submerged lands fa ir ly  and expeditiously .
*  Sec . 2 . H ie  uncodified law  o f  the State o f  A laska is amended by adding a new section to read:

N A V IG A B L E  W A T E R S  C O M M IS S IO N  FO R  A LA SK A , (a ) A Navigab le W aters Com m ission fo r  A laska is
established. I f  au thorized by federa l law , the comm ission sha ll be a jo in t federa l and state com m ission .

(b ) The gove rn o r o r  the governor's designee sha ll serve as chair o f  the com m ission . I f  federa l participation is 
authorized by federa l law , the member appointed by the President o f  the United States o r  the United States Secretary o f  the 
In te rio r sha ll serve as co-cha ir o f  the jo in t comm ission . The chair o r co-chairs o f  the com m ission  sha ll ca ll meetings.

(c ) I f  a jo in t com m ission is form ed, fou r state and fou r federal members o f  the com m ission  constitute a quorum , and 
a ll decisions o f  the com m ission require concurrence by at least fou r state and fo u r federa l members o f  the commission. 
O therw ise, fou r state members o f  the comm ission constitute a quorum , and a ll decisions o f  the com m ission require concurrence 
by at least fou r members,

(d ) A vacancy in the membership o f  the comm ission does not affect its powers. The vacancy sha ll be fille d  in the same



manner in which the o rig ina l appointment was made.
(e ) Subject to procedures adopted by the comm ission , the chair o r  co-chairs, in accordance with applicab le laws, may

(1 )  appoint and fix  the compensation o f  the comm ission s ta ff and personne l as they consider necessary; and
(2 )  p rocure temporary and interm ittent services.

* Sec. 3 . The uncod ified  law  o f  the State o f  A laska is amended by adding a new section to read:
M E M B E R S H IP  O F  TH E  C O M M ISS IO N , (a ) The state membership on  the Navigab le Waters Com m ission fo r  A laska

is com posed o f  the gove rn o r o r the gove rno r’s designee, two members appointed by the gove rno r, two members appointed by the 
president o f  the senate, and two members appointed by the speaker o f  the house, a ll o f  whom  serve at the p leasure o f  the 
appointing authority .

(b ) The membership a lso includes individua ls appointed under federal law  i f  a jo in t  comm ission is authorized.
* Sec. 4 . The uncodified law  o f  the State o f  A laska is amended by adding a new section to read:

C O M PE N SA T IO N  A N D  PE R  D IE M , (a ) A state member o f  the N avigab le W aters Comm ission fo r  A laska who is a
state o ff ic e r o r  em p loyee serves without compensation in addition to that received fo r  regu la r employment. O ther state members 
o f  tin wommission receive compensation as authorized fo r the Board  o f  F isheries under AS 1 6 .0 5 .2 9 0 .

(b ) S ta le members o f  the comm ission arc entitled to per diem  and travel expenses authorized by law  fo r boards and 
com m issions under AS 3 9 .2 0 .1 SO.

* Sec . 5 . The uncod ified  law  o f  the Slate o f  A laska is amended by adding a new section to read:
D U T IE S  O F  T H E  C O M M IS S IO N . The Navigab le W aters Com m iss ion  fo r  A laska sha ll

(1 )  establish a process fo r  researching navigability determ inations that affect land title;
( 2 )  deve lop  procedures fo r invo lv ing  private landowners and the general public in the navigability 

determ ination process o f  the comm ission ;
( 3 )  undertake a process o f  navigable and non-navigab le waters identification under crite ria established in

law ;
(4 )  make recommendations to improve coord ination and consu ltation between the state and federal 

governments in making navigab ility determ inations and decisions concerning title to submerged lands.
*  See. 6 . The uncodified law  o f  the State o f  A laska is amended by adding a new section to read:

H E A R IN G S . The Navigab le W aters Comm ission fo r  A laska o r, on  the au thorization  o f  the comm ission, any
subcomm ittee o r  member o f  the comm ission may, fo r  the purposes o f  carrying out its duties, h o ld  hearings, take testimony, 
receive evidence, print o r  otherw ise reproduce and distribute a ll o r part o f  com m ission proceedings and reports, and sit and act at 
those times and places as the comm ission , subcommittee, o r members consider desirab le.

*  See . 7 . The uncod ified  law  o f  the State o f  A laska is amended by adding a new section to read:
IN F O R M A T IO N  FO R  TH E  C O M M IS S IO N . Each agency, department, board , o r  comm ission o f  the state government

is authorized to fu rn ish to the Navigab le Waters Comm ission fo r A laska , upon request o f  a chair o r  co-chair, in form ation the 
com m ission considers necessary to carry out its functions under this Act.

*  Sec. 8 . The uncod ified  law  o f  the Stale o f  A laska is amended by adding a new section to read:
R E P O R T S , (u ) On o r before January 31 o f  each year, the Navigab le W aters C om m iss ion  fo r A laska  sha ll submit to

the President o f  the United Stales, the United States Secretary o f  the In terio r, the Un i:ed  States Congress, the governor, and the
state leg is latu re a written report describing its activities during the preceding year and its recommendations regarding its duties
under sec. 5  o f  this Act.

(b ) The com m ission shrill submit its final comprehensive report at least 10 days before the date the comm ission is 
term inated.

* Sec. 9 . The uncodified law  o f  the Sta le o f  A laska is amended by adding a new section to read:
T E R M IN A T IO N  O F  TH E  C O M M ISS IO N . The Navigab le W aters Com m iss ion  fo r  A laska is term inated two years

after the e ffective date o f  this Act.
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ALASKA STATE LEGISLATURE
CONFLICTS CONCERNING TITLE TO SUBMERGED LANDS IN ALASKA

By: Ron Somerville, Resource Consultant 
and

Ted Popely, Legal Counsel 

Updated: 02/11/04

Statehood Entitlement -  Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres of submerged lands. Unfortunai 'ly, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. / Jthough BLM has made 
numerous navigability determinations and the Department of the Interior is presently working 
positively with the state to identify and issue a “Recordable Disclaimer of Interest” for navigable 
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions of litigation dollars before Alaska realizes its entitlement, if at all. In 
addition, the passage of time weakens the state’s ability to provide the factual determinations necessary 
to prove in a federal court that a waterbody was navigable at the time of statehood.

Issues of State Ownership of Submerged Lnnd.;

Alaska faces two types of legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which of the state’s rivers and lakes 
are navigable. Alaska’s second hurdle is to determine which submerged lands the United States legally 
withdrew prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely 
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack of a non­
judicial process to determine title.

The Basis of the State’s Claim of Title to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles 
by virtue of the Equal Footing Doctrine and the Submerged Lands Act of 1953. The Equal Footing 
Doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject 
only to the paramount federal power to control the waters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable waters to confirm their automatic passage under the equal footing 
doctrine.



For purposes of title to submerged lands, waters are navigable when they are used or susceptible of 
being used in their natural and ordinary condition as highways for commerce over which trade and 
travel may be conducted. Unfortunately, only a handful of waterways have been adjudged navigable 
since Alaska’s statehood, because of the unwillingness of the United States to settle navigability issues 
outside litigation, and because of the jurisdictional difficulties of litigating navigability against the 
United States.

Despite the Equal Footing Doctrine and the Submerged Lands Act, the United States claims title to 
most or all of the state’s submerged lands within the 25% of Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division o f Lands v. United States, 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the lake-bed in the 
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

Navigable Waters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent of their authority to do so is unclear. In some instances the agency 
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope of an agency’s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau of Land Management. The 
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if the activities could negatively affect the purpose of the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters 
that overlie them. The United States Bureau of Land Management (BLM) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements BLM conveys the adjacent and non-submerged land without navigability 
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount of acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has 
been the long-standing differences of opinion between the State of Alaska and the United States 
regarding the application of the test for determining title navigability. Navigability is a question of 
fact, not a simple legal formula. Variations in waterbody use that result from different physical
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characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

The physical characteristics and uses of a waterbody used by the State for asserting navigability 
“criteria,” are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, customary modes of water-based transportation, and the particular physical 
characteristics of the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court 
cases challenging particular findings of non-navigability by the federal government. Some of the 
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of 
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the 
phrase “highway of commerce” in the title navigability test. The federal district court stated 
that to demonstrate navigability, it is only necessary to show that the waterbody is physically 
capable of “the most basic form of commercial use: the transportation of people or goods.” 
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana 
River was found navigable. The court of appeals found that the modern use of the Gulkana 
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics of the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible of commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

Kandik, Nation and Black Rivers. In this case, the State and Doyon Limited successfully 
established that the use or susceptibility of use of a river or stream by an 18-24 foot wooden 
riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient to establish 
navigability. Based upon the use of these types of boats for the transportation of goods and 
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation of 
the federal Quiet Title Act, failed to rule on the Black River. The Department of the Interior 
issued a “Recordable Disclaimer of Interest” for the Black River, however, in 2003.

Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
were all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means of access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.
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From the standpoint of the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
Department of Natural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length of the stream of no more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as 
potentially navigable if they have gradients of substantially less than 50 feet per mile 
and are at least 10 miles.”

“If a lake is totally isolated, it will be included on the state’s navigability maps if it is at 
least 1 I/2 miles long. That length insures that the lake can be used as a highway.”

“Aji isolated lake might need to be 2-3 miles long to be included on the state’s 
navigability maps.”

“ ...those lakes which are shown on maps and aerial photographs as having a navigable 
water connection with other navigable waters, or which are accessible by short overland 
porttges, are considered navigable regardless of the size of the lake.”

Clouded Titles Due to Erroneous Navigability Determinations

The standard procedures for surveying and conveying federal land are found in the Manual of 
Instructions for the Survey of the Public Lands of the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment of acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless of 
navigability, be meandered rivers, lakes, and streams is not included in computing the amount of land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
1983, the federal government treated submerged lands the same as uplands. All bodies of water that 
were considered non-navigable by the federal government, regardless of size, were surveyed as though 
they were uplands and the acreage of submerged lands were charged against the total acreage 
entitlement.

Because of these conveyance procedures, the navigability of waterbodies in Alaska has been an issue 
of contention since the enactment of the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack of information about many waterbodies, the situation was exacerbated by 
the narrow definition of navigability used by the federal government. Hundreds of rivers, lakes and 
streams considered navigable by the state were determined non-navigable by the federal government.
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In 1983, the Department of the Interior agreed that the standard rules of survey should be followed for 
land conveyances in Alaska. The recipients of conveyances from the federal government are charged 
only for the amount of public land is calculated by the survey, which does not include the areas of 
meandered rivers, lakes and streams. This decision by the Department of the Interior was legislatively 
approved in 1988.

Despite the fact that the use of these survey procedures has eliminated many of the land conveyance 
problems after 1983, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds of erroneous non­
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands if the selection process had been terminated

Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership of a navigable water body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view 
of the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court o f  Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim of interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the State still may be unable to get a judgment, for the following reason. The State receives 
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue of whether the United States defeated the State’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring 
factual determinations that a waterway had been effectively used for commerce prior to statehood. In 
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court of Appeals noted in January, 2000:



“There is also a serious policy concern in favor of allowing resolution of disputes based on the 
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple of hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of 
ownership in its rivers, yet still deprived of clear title forty years later, is effectively deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State 
winning two of the three cases and achieving no solution on the third.

Solutions Through Administrative Action -  Recordable Disclaimer of Interest

Following meetings with the Legislative leadership in 2002, the Department of the Interior offered to 
-amine the possibility of using a “Recordable Disclaimer of Interest” as a means of resolving 

submerged lands title disputes between the state and the federal government. In 2003, the Department 
of the Interior issued a “Recordable Disclaimer of Interest" in the Black River located in Northeast 
Alaska. This River was one of three rivers in that region that the ownership of the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departments of Natural Resources and Fish and Game to expedite the petition process to the 
Department of the Interior for issuing “Recordable Disclaimers of Interest” for navigable waters and 
RS 2477 Rights-of-way. The major emphasis of the project has been directed at navigable waters.
Some petitions are pending and others are due to be submitted early in 2004.

Solutions Through Federal Legislation

A. Changes to the Quiet Title Act. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest” so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence of a legal cloud on title sufficient to 
constitute a federal claim of interest, so that the United States’ refusal to take a position as to 
navigability for title purposes of waters on federal lands would give the state a cause of action 
in federal court.
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B. Joint State/Federal Navigable Waters Commission. In 1971, Congress and the State of 
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to 
assist in the massive land-use planning process following passage of the Alaska Native Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose of expediting navigability determinations and providing 
recommendations for ways to improve the process of making water use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion o f the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

Examples of Navigability Complexities & Additional Information

Appendix A is a copy of the State of Alaska’s August 27, 1992 notice to Secretary of the Interior, 
Manuel Lujan, Jr. of its intent to quiet title to submerged lands described under 194 specific water­
bodies in AJaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the 
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. Most of the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau of Land Management as being navigable for land conveyance purposes but 
have maintained that this assertion is not for title purposes.
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C p l v i l le  R e g io n

M c u th  o f  C o lv i l le  R iv e r  t o  N uka R iv e r  
M o u th  o f  KUna R iv e r  to  C h a fa m a k

N o rth w e s t R eqrian

M c u th  o l A g ia p u k  R iv e r  to  A m e ric a n  R iv e r  
M c u th  oc A m e ric a n  R iv e r  t o  Budd C re e k  
M o u th  o f  B u c k la n d  R iv e r  t o  W est F o rk  
M o u th  o f F is h  R iv e r  t o  C m ila k  C re e k  
M o u th  o f  N iu k lu k  R iv e r  t o  C o u n c il 
M c u th  o f  Kobuk R iv e r  t o  L o w er Kofcuk C anyon  
M c u th  o f  K oyuk R iv e r  t o  D im e L a n d in g  
M o u th  o f  K u z i t r in  R iv e r  t o  N axapag a R iv e r  
M o u th  o f  N axapaga R iv e r  t o  T u rn e r  C re e k  
M o u th  o f  N o a ta k  R iv e r  t o  A n iu k  R iv e r  
M c u th  o f  S e la v ik  R iv e r  t o  K h g a ra k  R iv e r  
S h a k to o lik  R iv e r  
T h r o a t R iv e r  
U n g a lik  ••R iv e r
M o u th  o f U n a la k le e t  R iv e r  t o  T e n m ile  C re e k

K cvuku k R iv e r  R e g io n

M o uth  o f  H c q a tz a  R iv e r  t o  Hog L a n d in g  
M o u th  o f K cyukuk R iv e r  t o  B e t t ie s  
M o u th  o f  M id d le  F o rk  t o  W isem an

U p p e r Yukon R e g io n

M cu th  o f  B e a rp a v  R iv e r  t o  D iam ond  
M cu th  o f  L e a v e r C re e k  t o  V ic t o r ia  C re e k  
B irc h  C re e k
M c u th  o f  B la c k  F iv e r  t o  B o u n d ary
M o u th  o f  C h a n d a .la r R iv e r  t o  N o r th  an d  W est F o rk s
M o u th  o f  C h a r le y  R iv e r  t o  B e a r C re e k
M o uth  o f  C h a ta rd k a  R iv e r  t o  S te e s e  H ig h w a y  B rid g e
C h r is t ia n  R iv e r
M c u th  o f  C o le e n  R iv e r  t o  L a k e  C re e k  (5 9  m ile s )  
M cu th  o f  C ro o ked  C re e k  t o  B rid g e  
G ra s s  R iv e r
M o uth  o f Hess C re a k  to  N o r th  and S o u th  F o rk s
M o uth  o f H odsana R iv e r  t o  P itk a  F o rk  (7 9  m ile s )
J im  L ake
M outh  o f K a n d ik  R iv e r  t o  B o u n d ary
M c u th  o f N a tio n  R iv e r  t o  B ou n dary
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M o u th  o f P o rc u p in e  R iv e r  t o  B o u n d a ry  
R ay R iv e r
M c u th  o f  S e v e n ty m iie  R iv e r  t o  B a rn e y  C re e k  
M c u th  o f  S h e e n je k  R iv e r  t o  T h lu ic k c h n jik  C re e k  
M c u th  o f T a tc n d u k  R iv e r  to  B o u n d a ry

4 0  M ile  A re a  

F o r ty  M ile  R iv e r
M c u th  o f  N o rth  F o rk  F o r ty  M i le  R iv e r  to  K in k  
M o u th  o f  S ou th  F o rk  F o r ty ' M i le  R iv e r  to  M o s q u ito  F o rk

S o u th  C e n tra l R egricn

M o u th  o f C h u litn a  R iv e r  t o  T o k o s  i t r a  R iv e r  
M c u th  o f IC a s ilo k '. R iv e r  t o  T u s tu m en a  L a k e  /■'
M o u th  o f  K e n a i R iv e r  t o  K e n a i L a k e  
K e n a i L ake  
K n ik  R iv e r
L a k e  L c u is e  and o u t le t  
L a k e  T u stu rm en a
M c u th  o f  S kw entna R iv e r  t o  P o r ta g e  C re e k  
S u s itn a  L ake
M o u th  o f  S u s itn a  R iv e r  t o  In d ia n  R iv e r  
M o u th  o f  T a lk e e tn a  R iv e r  t o  C h u n iln a  C re e k  
M o u th  o f ' T o k o s itn a  R iv e r  t o  H one L a k e  O u t le t  
T y o n e  L ake
M o u th  o f  Tyone R iv e r  t o  T y o n e  L a k e
M c u th  o f  Y e n tn a  R iv e r  t o  c o n flu e n c e  o f  i t s  E a s t an d  W est F o rk s  
Jo h n so n  R iv e r  
R ed R iv e r

T a n a n a  R eg io n

M o u th  o f Chena R iv e r  t o  N o r th  F o rk
M o u th  o f  C h is a n a  R iv e r  t o  S c u tt l e  C re e k
M o u th  o f  G o c d p a s tu re  R iv e r  t o  C e n t r a l C re e k
Harding Lake
H e a ly  L ake and o u t le t
Jo h n so n  R iv e r
M o u th  o f  K a n tis h n a  R iv e r  t o  L a k e  M in c h u riin a
L a k e  G eorge and c u t le t
L a k e  M a n s fie ld  and c u t le t
M o u th  o f  N abesna R iv e r  to  N ab esn a  M in e
M o u th  o f  Nenana R iv e r  t o  H e a ly  R iv e r
M c u th  o f  S a lc h a  R iv e r  t o  P a ld o  C re e k
M o u th  o f  Tanana R iv e r  t o  N ab esn a  and  C h is a n a  R iv e rs
M o u th  o f  T e k la n ik  R iv e r  to  n e a r  Ccrama Lake
M o u th  o f  T e t l in  R iv e r  to  T e t l i n  L a k e
M o u th  o f  T o lo v a n a  R iv e r  t o  W e s t F o rk
M o u th  o f  Wood R iv e r  to  F is h  C re e k
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M i d d l e  Y u k o n  R i v e r

h iu t h  o f  In n c k o  R iv e r  t o  C r ip p le  C re e k  
M ru th  o f  Id i t a x t d  R iv e r  to  Id i t a r o d  
K h o to l R iv e r  
L i t t l e  M e lo z it r a  R iv e r  
M s lo z itn a  R iv e r
M o u th  o f  N o w itn a  R iv e r  and S u ls tn a  R iv e r s  to  T a m arack  C re e k  
T o z itn a  R iv e r

L o w e r Yukon R e g io n

A n v ik  R iv e r  
E o n a s ila  R iv e r  
K o t l ik  R iv e r  
N u la to  R iv e r  
P a s t o lik  R iv e r

F u s k c k v im  R iv e r  R eg io n

M o u th  o f  A n ia k  R iv e r  t o  S a lo o n  R iv e r  
M c u th  o f  B ig  R iv e r  to  o t t e r  C re e k  
M o u th  o f  Chukcwan R iv e r  to  Gercuk R iv e r  
C ro c k e d  C re e k
M c u th  o f  E a s t F o rk  K uskokw im  R iv e r  t o  S lo w  F o rk  and T o n zo n a  R iv e r
M c u th  o f  Gemuk R iv e r  to  B e a v e r C re e k
M c u th  o f  G eo rg e  R iv e r  t o  J u lia n  C re e k
M o u th  o f  H o litn a  R iv e r  t o  Chukcwan R iv e r
H c h o litn a  R iv e r
M o u th  o f  Jo hnson  R iv e r  frc m  Mud C re e k  P o r ta g e  t o  C ro o k e d  C re e k  
M o u th  o f  John so n  R iv e r  to  N u n a p itc h u k  an d  A trc a u tlu a k  
X is a r a l ik  R iv e r  1—
M o u th  o f  K u g u k lik  R iv e r  t o  K ip n u k  
K u l ik  L ake
M o u th  o f  K uskokw im  R iv e r  to  N o r th  F o rk  
L i t t l e  T tm zan a R iv e r
M c u th  o f  M id d le  F o rk  and B ig  R iv e r  t o  S alm on R iv e r  
M o u th  o f  M id d le  F o rk  K uskokw im  R iv e r  t o  P it k a  F o rk  
M o u th  o f  N ix o n  F o rk  to  i t s  W est F o rk
M o u th  c f  N o r th  F o rk  Kuskokw im  to  L a k e  H in c h u n in a  P o r ta g e
M o u th  o f  S o u th  F o rk  Kuskokwim  R iv e r  t o  T a t in a  R iv e r
M o u th  o f  S tm e y  R iv e r  to  L im e V i l la g e
M o u th  o f  S w if t  F o rk  to  H ig h p o w er C re e k
M o u th  o f  Ib k o tn a  R iv e r  to  F o u rth  o f  J u ly  C re e k
M o u th  o f  T a lb ik s o k  R iv e r  to  Y ukcn -K U skokw im  P o rta g e
M o u th  o f  T t lu k s a k  R iv e r  to  U p p er Land
W h ite f is h  la k e  and  o u t le t

B r is t o l  Ray Recri.cn

A le c  R iv e r  o -W  -yv\ 
A n ia k c h a k  R iv e r  K '



B la c k  L ake  C K i^ w i’ k -
M cu th  o f C h ig n ik  R iv e r  to  B la c k  L a k e  c ^ c ^ L
C h ik u m in u k  L a k e
C h ilik a d r o tn a  R iv e r
c n u litn a  R iv e r
C la r k  R iv e r
Mcvrth o f  C op per R iv e r  to  F a l ls  
Dago C re e k  - 
Dcg S a lo o n  R iv e r  
E ek R iv e r
B g e g ik  R iv e r  a rd  B e c h a ro f L a k e  
G ih r a lt e r  L a k e  a r d  o u t le t  
M cu th  o f  Gocdnews R iv e r  t o  W atlam u se  G re e k  
M cu th  o f Ig u s h ik  R iv e r  t o  Am anka L ake  
I l l ia jn n a  la k e
M c u th  o f 111 ia in n a R iv e r  t o  F o rk s
M o u th  o f  K a n e k to k  R iv e r  t o  K a a a t i L a k e
K akhonak L ake
>South o f  K in g  S a lm an  R iv e r  t o  O ld s  C re e k
M au th  o f  K v ic tia k  R iv e r  to  I l l ia n m a  L ake
L ake  A le k n a g ik
la k e  C h a v e k u k tu li
L ake C la rk
L a k e  B e v e r l y

L a k e  K U lik  au . k *u -rw l.
L ake  N e rka
L o w e r P ik e  L a k e  a rd  o u t le t  uaa/JVJWv 
K okw ak R iv e r  “
K b k t u li R iv e r  
M u klu n g  R iv e r
M cu th  o f  M u lc h a tn a  R iv e r  t o  Sum m it C re e k
M ou th  o f  N aknek R iv e r  t o  N akn ek  L a k e  ^  . t o - t r w n . *
N e g u k th lik  R iv e r
N ew h alen  R iv e r
N is h lik  L ake
M o uth  o f  N ush ag ak R iv e r  t o  New S tu y a h d k
M outh  o f  N uyaku k R iv e r  to  N uyaku k L a k e
O ngcke R iv e r
O s v ia k  R iv e r
? u ig m y R iv e r
P i l e  R iv e r
R u th  L ake and  o u t le t  1/5rx<jw U-
M outh  o f S m e lt C re e k  to  S m e lt L a k e  Wcdc^c.i£_
M cu th  o f  S nake R iv e r  to  N u n a v a u g a lu k  L a k e  
S tu y a h a k  R iv e r  
T a zm in a  R iv e r
M outh  o f Id g ia k  R iv e r  to  T o g ia k  L a k e  
T u n u lk  R iv e r  
U a lik  L ake
M o uth  o f  U g a s h ik  R iv e r  t o  L o w er an d  U p p e r U g a s h ik  L a k e s  
Upnuk L ake v
W e a r y  R i v e r
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Mcuth o f  Wocd R iv e r  to  Lake A leknagik
C o p p er R iv e r  Recri.cn

M cu th  o f  B e r in g  R iv e r  t o  n e a r  B e rin g  L a k e
M c u th  o f  C h itn a  R iv e r  t o  T an a R iv e r
M c u th  o f  C o p p er R iv e r  t o  B a ts u ln e ta s  (a b o v e  S la n a )
C ro s s w in d  la k e
M c u th  o f  E yak  R iv e r  a rd  E y a k  L ake  
M c u th  o f  K lu t in a  R iv e r  t o  K L u tin a  L a k e  
Lowe R iv e r
M ile s  L a k e  and c u t le t  
N e lc h in a  R iv e r

-  T asnu n a R iv e r
-  M c u th  o f  T a z lin a  R iv e r  t o  T a z lin a  L a k e

S o u th e a s t R e g io n

C h ilk a t  R iv e r  
C h ilk c o t  R iv e r  
S t ik in e  R iv e r

K o d ia k  Is la n d  a rd  S h e d ik o f S t r a ig h t  R e g io n  

A fo g n a k  L ake
M o u th  o f  A fc g n a k  R iv e r  t o  th e  r e r a in s  o f  th e  B r id g e  
A k a lu ra  a rd  R ed L a k e s
M c u th  o f  A n ia k c h a k  R iv e r  t o  A lb e r t  Jo h n so n  C re e k  
K a r lu k  L ake
M o u th  o f  K a r lu k  R iv e r  t o  K a r lu k  L a k e  __

S ta te w id e  R e g io n

Y ukon R iv e r
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B r u c e  B a b b i t t  
D e p a r t m e n t  o f  t h e  I n t e r i o r  
1 8 4 9  C S t r e e t  NW 
W a s h i n g t o n ,  D . C .  2 0 2 4 0

D e a r  M r .  B a b b i t t : i‘
T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  
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Mr. Chairman and members of the subcommittee, thank you for the opportunity to appear before you 
today. I am Abigail Kimbell, Associate Deputy Chief for National Forest System, Forest Service. I am 
here today to provide the Administration’s comments on four bills and a concurrent resolution:

S. 2565—to enhance ecosystem protection and the range of outdoor opportunities protected by statute in 
the Skykomish River Valley of the State of Washington by designating certain Federal lands as 
wilderness, and for other purposes.

S. 2587— to establish the Joint Federal and Slate Navigable Waters Commission for Alaska.

S. 2612—to establish wilderness areas, promote conservation, improve public land, and provide for high 
quality development in Clark County, Nevada, and for other purposes.

S. 2652— to authorize the Secretary of Agriculture to sell or exchange certain land in the State of 
Florida, and for other purposes.

S. Con. Res. 107—expressing the sense of Congress that Federal land management agencies should 
fully support the Western Governors Association “Collaborative 10-year Strategy for Reducing 
Wildland Fire Risks to Communities and the Environment”, as signed August 2001, to reduce the 
overabundance of forest fuels that place national resources at high risk of catastrophic wildfire, and 
prepare a National Prescribed Fire Strategy that minimizes risks of escape.

The Department supports S. 2652 and S. Con. Res. 107 and does not object to S. 2565, S. 2587 or S. 
2612. The Department would like to work with the Committee to recommend improvements to S. 2565, 
S. 2587 and S. 2612.

S. 2565— The Wild Sky Wilderness Act of 2002

The Department does not oppose S. 2565 designating the Wild Sky Wilderness on the Mount Baker- 
Snoqualmie National Forest in the State of Washington as a component of the National Wilderness 
Preservation System. However, the Department would like to work with the Committee to improve S. 
2565.

This legislation would create approximately 106,000 acres of additional wilderness on the Skykomish 
Ranger District of the Mt. Baker-Snoqualmie National Forest. It directs the Secretary to assure adequate 
access to private in-holdings within the Wild Sky Wilderness and establish a hiking trail plan. The bill 
authorizes the use of helicopter access to construct and maintain a Forest Service communication 
repeater site to provide improved communication for safety and health purposes.

S. 2565 also requires the Secretary to exchange specified lands with the Chelan County Public Utility 
District if the District offers to the Secretary approximately 371.8 acres within the Snoqualmie National 
Forest, in exchange for a permanent easement, including helicopter access, consistent with such levels of 
use as of the date of this Act's enactment, to maintain an existing Snolel site on 1.82 acres on the 
Wenatchee National Forest.
If Chelan County notifies the Secretary that they no longer need to maintain the Snotel site, the 
easement will be extinguished and all rights conveyed by this exchange would revert to the United 
States.

The Department has significant concerns with approximately 36,000 acres of the 106,000 acres 
proposed for wilderness designation. These acres would not be considered suitable for wilderness 
designation under the provisions of the 1964 Wilderness Act or under existing Forest Service
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regulations and planning direction. It may be that some other backcountry designation would be more 
suitable for these acres.

Within the proposed wilderness in S. 2565, there are lands that could meet the 1964 Wilderness Act 
goals for preservation and protection of lands in their natural condition. To that end, the Department 
would like to work with the Committee to make a few adjustments. The lands that would help meet the 
goals of the Wilderness Act, approximately 70-75,000 acres, consist of all of the Eagle Rock Roadless 
Area and portions of Glacier Peak A, B, K, and L. These areas retain their undeveloped character and 
are largely without permanent improvements or human habitation. Limiting the wilderness designation 
to these lands would address many of the Department’s concerns.

The areas we propose for exclusion from wilderness designation and an alternative backcountry 
designation include low elevation forests that have been utilized for timber harvest and mining over the 
last 80 years, still showing visible evidence of railroad logging and mining activities. The areas also 
include approximately 35 miles of existing roads, some of which are all weather, drivable, and 
graveled. Several of the roads receive high levels of visitor use associated with recreation 
opportunities. The Rapid River Road is such a travel way and we recommend its exclusion from 
wilderness designation. The types of recreation experiences enjoyed by users along the Rapid River 
Road corridor include driving for pleasure, nature photography, fishing, picnicking and dispersed 
camping at a number of pull-off sites along the road. In the winter snowmobiles utilize this road as a part 
of the snowmobile trail system, traveling to its end point.

Another concern lies with roads outside and adjacent to the proposed wilderness boundary that have 
narrow corridors subject to landslide. This situation poses significant public safety and resource 
management issues, as the close proximity of the proposed boundary could result in constraints related 
to necessary repairs and road reconstruction work. We would like to work with the Committee on more 
appropriate boundaries.

We propose the exclusion of the area encompassing approximately 2,426 acres of private fee patented 
mining claims and private timberlands. We also would suggest excluding the Evergreen Mountain 
Lookout, a widely used recreation rental cabin, from the proposed wilderness in order to continue 
offering this developed recreation opportunity to visitors.

A boundary adjustment would also accommodate a likely future expansion of the existing Bonneville 
Power Administration’s (BPA) right of way. S. 2565 includes a 200-foot wilderness boundary setback 
from the edge of the BPA power line right-of-way. While the proposed wilderness boundary follows 
the power line right-of-way for only 1.5 miles, the boundary is too close to allow for additional power 
lines which would be required in the likely event that increased power capacity is needed for the greater 
Seattle area. This concern could be eliminated if the wilderness boundary was offset a minimum of 500 
feet uphill from the existing right-of-way.

Further, Lake Isabel has substantial floatplane use and we would like to work with the committee to 
clarify intent regarding this use.

The Department is supportive of the administrative provisions in the bill, particularly provisions for a 
repeater site in order to provide improved communications for safety and health purposes. The 
Department is also supportive of the provisions for land exchange in the Glacier Peak Wilderness and 
provisions for management of the existing Snotel site in that wilderness.

S. 2587—J oint Federal and State Navigable Waters Commission for Alaska Act
The purposes of the bill are threefold: (1) to expedite the process of quieting title to the submerged lands
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in the State of Alaska; (2) to facilitate determinations of which bodies of water in Alaska are navigable 
and which are not navigable; and (3) to recommend to both the Federal and State governments ways to 
improve the process for water use and navigability decision making.

The bill would establish a joint Commission composed of senior executives representing the highest 
levels of both Federal and State governments. Representatives of the President of the United States and 
the Governor of the State of Alaska would serve as co-chairpersons of the commission.

The Commission would make recommendations to the Secretary of the Interior and the State of Alaska 
regarding navigability determinations. The Commission would also focus on developing procedures to 
include private landowners, Native Corporations and the general public in the process. The Commission 
would have two years to complete its task and would then be terminated.

The issue of navigability is central to the ownership of submerged lands. Generally, title to lar Is 
underlying a navigable body of water passed to the state upon its admission to the Union, unless those 
lands were retained as part of a Federal reservation. Navigability is based on a factual determination as 
to whether the waterway was used, in the customary modes of trade and travel on water, as a highway 
for commerce as of the date of the States’ admission to the Union.

The enactment of S. 2587 could have value in expediting determinations of navigability on fresh water 
rivers, lakes and streams in Alaska by establishing the Commission to help provide factual information 
to be considered in these determinations. However, the courts have generally rejected formula 
approaches to navigability determinations, opting instead to inquire into the facts of each case. The 
Department is concerned that the proposed Commission, during its short, two-year duration might not be 
capable of effectively conducting the necessary historical research to determine the factual 
underpinnings of navigability for thousands of waterways in remote areas of Alaska.

We are also concerned about the effect of the recommendations submitted by the Commission, and 
whether the courts would accept those recommendations. It is not clear that the Commission, however 
constituted, can achieve the bill’s purposes of expediting the title adjudication processes and facilitating 
navigability determinations.

We have an additional concern regarding the composition of the Commission. As the bill is currently 
written, the Commission is composed of members who each represent an interested party. There is no 
requirement for any member to have expertise in any aspect of law or land management that would 
facilitate determinations. We believe the Committee should consider adding expertise as criteria for 
some of the Commission members.

In addition, OMB advises that the bill has pay-as-you-go implications because of the Commission 
compensation provision. An estimate has not yet been developed.

The Department is not opposed to the purpose of the bill, but would welcome the opportunity to work 
with the committee to address these issues so that determinations of navigability could be expedited for 
Alaskan waterways.

S. 2612 Clark County Conservation of Public Land and Natural Resources Act of 2002

S. 2612 is made up of several titles, only a few of which concern the Forest Service directly. Therefore, 
I will limit my comments to Title II and Title IV. These titles designate specified Federal lands in 
Nevada as wilderness and components of the National Wilderness Preservation System. S. 2612 also
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releases and retains certain Nevada lands as wilderness study areas.

Title II proposes a number of areas in Clark County as additions to the National Wilderness Preservation 
System, and several related administrative and management requirements and limitations. Although the 
Department does not oppose Title II and is supportive of the proposed additions to the National 
Wilderness Preservation System, we have significant concerns with some of the administrative and 
management provisions as they are currently drafted. We look forward to working with the Committee 
to resolve these concerns.
The Nevada Wilderness Protection Act of I9S9 provided for low-level over-flights in designated 
wilderness for military purposes only. The language of the section 205 in the current bill allows for low- 
level flights by anyone. We would like to work with the Committee to resolve this difference.
As a general matter applicable to three of the proposed additions to the National Wilderness 
Preservation System, the Forest Service is concerned with our ability to administer wilderness 
boundaries that follow private property lines and un-surveyed cadastral (i.e., township) lines. The 
resulting wilderness would be more effectively managed if, where possible, recognizable landscape 
features and elevation contour lines defined the boundaries.
In most cases, private properly boundaries and cadastral lines were defined in the last century and have 
not been surveyed. For example, the western boundary of the proposed La Madre Wilderness appears to 
follow the section lines.
Revising that boundary to follow topographic features would make it easier to both establish and 
administer on the ground. The Forest Service also recommends assuring that this portion of the 
boundary is sufficiently offset from FSR 576 and the private inholding to guard against any potential 
conflict with those features. Also, where boundaries use offsets from man-made structures, such as 
roads or power lines, these offsets should be adequate to allow for road and fuel break maintenance, as 
well as dispersed parking where appropriate. We would like to discuss our specific boundary concerns 
with the Committee and staff before the bill moves forward.
Additionally, we have a number of substantive and technical concerns regarding sections 208-210 and 
would like to work with the Committee to modify these sections.
Title IV of the bill ccntains amendments to the Southern Nevada Public Land Management Act 
(SNPLMA), specifying that a maximum of 25 percent of the amounts be used for capital improvements 
and a minimum of 25 percent be used for parks, trails, and natural areas. These legislated restrictions are 
problematic. We recommend maintaining flexibility in the proportions allocated to land acquisitions, 
capital improvements and parks, trails, and natural areas to allow those three program areas to adjust to 
the variations in needs and priorities that naturally occur from year to year. The process currently 
described in the SNPLMA Implementation Agreement permits important flexibility. The 
Implementation Agreement process allows public participation throughout the nomination process to 
help set the priorities for distribution of funds. The latest round of project submittals exemplified how 
the current flexibility was used to distribute funds to the mutual advantage of all participating agencies 
and, ultimately, to the public. Therefore, we recommend that the Implementation Agreement process be 
used to develop the annual recommendations for SNPLMA project funding.

S. 2652— Florida National Forest Land Management Act of 2002

S. 2652 would authorize the Secretary of Agriculture to solicit offers for the sale or exchange of 18 
parcels of land within the National Forests in Florida.

S. 2652 authorizes the Secretary to use a real estate broker and pay the real estate broker a commission 
in an amount that is comparable to the amounts of commission generally paid for real estate transactions 
in the area.

The bill allows the Secretary to accept a cash equalization payment in excess of 25 percent of the value
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S. 2652 also prohibits the Secretary of Agriculture from selling or exchanging the parcel of land 
described in paragraphs (1) through (7) of subsection (b) without the concurrence of the Secretary of the 
Air Force. The Department has concerns with this provision and believes it could significantly delay 
disposing of the specified parcels. We would like to work with the Committee to revise the concurrence 
language.

Further, we would recommend that parcel 17 (tract C-2212) be removed from the bill. The 5 acres does 
not belong to the Forest Service.

The Department supports S. 2652. The parcels contained in the bill are also identified for exchange or 
sale in the National Forests in Florida’s Land Management Plan. This legislation will expedite the sale 
of these parcels, which are separated and isolated lands that no longer contain national forest 
characteristics and are no longer manageable as National Forest land. Several of these parcels are 
encumbered with urban structures, such as baseball fields and the Okaloosa County fairgrounds.

S. 2652 will allow us to acquire the remainder of a 2,560-acre inholding within Florida’s Apalachicola 
National Forest. We recently completed a land exchange for 1,180 acres of this property.

S. Con. Res. 107—Sense of Congress on the "C ollahorative 10-year Strategy for Reducing 
Wildland Fire Risks to Communities and the Environment."

Senate Concurrent Resolution 107 expresses the sense of Congress that Federal land management 
agencies should fully support the 10-Year Comprehensive Strategy for Reducing Wildfire Risks to 
Communities and the Environment. This strategy was developed by the Secretaries of Agriculture and 
the Interior in collaboration with the Western Governors Association. The Secretaries and the 
Governors endorsed this document in August 2001.

Subsequently, in May of this year, the Secretaries and Governors signed the implementation plan for the 
10-Year strategy. This plan is a consensus document agreed to by the Secretaries, the Western and 
Southern Governors Associations, the National Association of Counties, the National Association of 
State Foresters, industry, environmental groups, and other parties. The goals of the implementation plan 
are to improve fire suppression, reduce hazardous fuels, restore fire adapted ecosystems, and promote 
community assistance through performance based collaboration. The implementation plan establishes 
the need for active forest management, including thinning that produces commercial or pre-commercial 
products, biomass removal and utilization of prescribed fire and other tools to reduce wildland fire risks 
to communities and the environment.

The newly formed Wildland Leadership Council is important to the leadership, accountability; and 
coordination in carrying out these goals. The Council has developed action plans for each task 
described in the 10-Year Implementation Plan. We appreciate the continued bipartisan support from 
Congress, and we are committed to meeting the goals of this federal-state partnership.

Conclusion:

This concludes my statement. We look forward to working with the Committee on making the 
suggested modifications as noted above, and I would be happy to answer your questions.

of the Federal land exchanged for non-Federal land of a lesser value.

For more information contact: Tony Dixon
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____________ Senate Bill 297 Sponsor Statement___________
“ An Act relating to bear predation management and the donation and sale o f bear hides 
and skulls.”

There is no shortage of black or grizzly/brown bears in Alaska. Here, they are neither threatened 
nor endangered. In some Game Management Units the bear populations are many multiples of 
the established population objectives. The Alaska Department of Fish and Game estimates 
statewide black bear populations as high as 200,000 and the grizzly/brown bear population as 
high as 35,000.

In certain Game Management Units, estimates range from 70-90% of all the moose calves are 
dead before they reach two months of age due, in large part, to bear predation. As a result, fall 
recruitment is virtually zero and the reproductive base populations are crashing. The well 
publicized 2003 McGrath bear relocation experiment clearly demonstrated that a reduction in 
bear populations has a direct positive effect on increasing calf survivability and thus the long­
term health of the resource. But relocation efforts do not solve the underlying problem.

Senate Bill 297 addresses Alaska’s bear over-population problem in those places — called 
Intensive Management Areas — where the Board of Game has: (I) first determined that 
consumptive use of the big game population is a preferred use; (2) depletion of the big game 
population has occurred and may result in a significant reduction in the allowable human harvest 
of the population; and (3) enhancement of abundance or productivity of the big game prey 
population is feasibly achievable utilizing recognized and prudent active management 
techniques.

It is important to understand that the provisions in SB 297 only come into play i f  the Board o f 
Game, advised by the Department o f  Fish and Game biologists, finds that bears are a cause o f 
the depletion or reduction o f  big game productivity.

Once the above findings have been made, SB 297 allows for remediation efforts through the 
issuance of bear predation management permits. These special-purpose permits relax certain 
restrictions relative to the taking of bears in those areas where bear predation is identified as a 
problem. The Bill also provides guidance with respect to bear sealing as well as disposition of 
hides and skulls taken under this Act.

A strong point of emphasis is that this program in all reality is, and should be viewed as, a 
predator control program. The provisions of this Act do not apply to Game Management Units 
in which intensive management is not necessary. Furthermore, proactive measures end as soon as 
the bear populations are once again within the population objectives that have been set by the 
Board of Game.
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This act will establish policies related to the Department of Fish and Game (ADF&G) being able to issue permits to 
allow hunters, both resident and non-resident, to harvest black, brown, and grizzly bears within "intensive 
management" areas. ADF&G will issue bear predation management permits to those hunters who qualify. 
Nonresident or nonresident aliens will be accompanied by a registered guide or master guide, or by a hunter who is 
over 21 years of age and who meets other qualifications outlined in the legislation. The taking of bear under authority 
of a bear predation management permit is subject to all other provisions applicable to the taking of bear such as the 
regulations governing the method, manner, means, bag limit, or other matters adopted by the board that do not 
conflict with this legislation.

This legislation is not expected to have a fiscal impact on the Alaska State Troopers.

Prepared by: Lt. Al Storey___________________________________________  Phone 907-269-4532
Division Alaska State Troopers____________________________________ Date/Time 4/22/04 10:19 AM

Approved by: Commissioner William Tandeske__________________________  Date 4/22/2004
Agency Department of Public Safety______________________________
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RO. 80x 91932 * Anchorage, Alaska 99509 

(90’/) 522-3221

May 3, 2004

Honorable Bruce Weyrauch, Chairman 
State Affairs Committee 
Alaska House of Representati ves 
State Capitol ,<
Juneau, AK 99801 >

r . * 'Sif’ . ' ....

— I

RE: SB 297%.,

■ -frj
Dear Chairman Weyrauch

We have reviewed the

h>-

and conclude that it continues to represent a threat to the guide requirement in State law 
for non-resident hunting of bears and: other big game species. This conclusion arises from 
analysis of the bill and review of applicable case law.

Alaska’s guide requirement is predicated on considerations of hunter welfare and safety, 
resource management, and enforcement of hunting regulations. AS 16.05.407-408. 
Federal and state courts have.upheld! as-legitimate and rational similar restrictions 
concealing nonresident tiiintfers: See O ’Brfen v. '5/arte;. 711P--2jti 1144,11.51 (Wyoming 
1986) (iipbolding’guide requirement' for hunting.big of trophy game ^'rational .means of 
ensuring-“proper gsmie management, protection of hunter welfare and safety, of fetter 
enforcement of thegame ;[hndj.fish laws”); Clajon Production Corp. v. Peterp, 854 
F.Supp 843:(D.Wyoxning4’994.) (upholding a resident licen^.pfeference regulation tht 
reserved a certain percentage of big game hunting licenses Tor state: residents); DeMasters 
v. State, 656 f!Supp. 21 (PiMontana 1986) (upholding Montana statute limiting the 
number of yearly nonresidehtelk hunting licenses as an effective management tool for 
the purpose o f  wildlife conservation).

.Any action that says;, in essence, that these considerations are legitimate and compelling 
with respect to one area (where the guide requirement is in effect) but are not compelling 
(and are waived) in another, weakens the rational basis of the requirement. As a result, 
differential treatment of non-residents in different areas within the state is likely to 
expose Alaska’s guide requirement to federal constitutional equal protection challenge.
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SB 297 would establish such differentia] treatment. The measure would amend AS 
16.05.781 to eliminate the guide requirement for non-residents hunting bears in 
designated bear predation management area. The revised version of the bill attempts to 
address the differential treatment issue by requiring non-residents to be accompanied by 
residents that satisfy certain criteria and receive special training. Although the purposes 
and objectives behind criteria are not specified, the emphasis on “experience” seems to be 
an effort to facilitate safety and in that sense, mirror or replicate one of the purposes 
underlying the guide requirement. Put another way, the bill seeks to establish these 
special residents as de facto guides operating in a non-commercial or quasi-commercial 
manner. 1 We presume that the thinking is that the differences between commercial and 
non-commercial “guides” would be considered minimal and not arbitrary or irrational.

This raises two issues. First, certifying a specific set of residents as stand-ins for guides 
raises questions about the basis for retaining guide requirements in other areas or for 
different big game species. If the State determines that the objectives of public safety 
resource management, and enforcement related to bear hunting can be secured via non­
commercial means (i.e., using specially qualified non-corapensated individuals as de 
facto guides), it indicates that commercial or economic purposes are the remaining 
rationale for guide requirements in other venues. Once guide requirements arc rendered 
fundamentally commercial, these requirements become subject to attack under a 
commerce clause analysis. See Conservation Force v. Manning, 301 F.3d 985 (9th Cir. 
2002). Application of the commerce clause/commercial analysis case law standards 
usually results in striking down guide requirements. Id.;O'Brien at 1152.

Second, requiring non-residents to hunt with specially qualified residents (i.e., de facto 
guides) appears to thwart the purpose of the bill—to facilitate killing bears. If the existing 
guide requirement is considered an obstacle to bear management, the special resident 
requirement constitutes a comparable obstacle. It raises this question: how many 
additional bears are likely to be taken by switching to a de facto guide requirement as 
compared to a certified professional guide requirement? it is likely that the benefits (in 
terms of facilitating the take of problem bears) of the de facto guide arrangement will be 
extremely minimal. Only a handful of residents are likely to qualify and go through the 
testing process to be able to “guide” non-resident hunters. On balance, such minimal 
benefits do not appear to outweigh the risks the revised scheme poses to the existing 
guide requirement.

1 The bill allows these resident “guides” to recover costs and expenses.
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To preserve the constitutionality of Alaska’s guide requirement for non-resident hunters, 
we would strongly counsel against authorizing any exception to the guide requirement or 
a scheme in which special residents act as de facto guides in a non-commercial or quasi- 
commereial manner.

Sincerely,

Joe Klutsch, President
Alaska Professional Hunter’s Association
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Senate Bill 305 “ A n  A c t relating to state ownership of
su bm e rg ed  lan d  u n d e r ly in g  w a te r that was 
n a v ig ab le  at the t im e  A la s k a  ach ie v ed  s ta te h o o d .”

SPONSOR: Senator Gene Therriault

SPONSOR STATEMENT:

With the exception of withdrawn federal lands, at statehood in 1959 Alaska received title 
under the equal footing doctrine to all submerged lands under state navigable waters and 
marine waters out to three miles. Unfortunately, the federal government has been slow to 
concede any navigability determinations. Since Alaska entered the Union, the federal 
courts have determined fewer than 20 rivers navigable. Unless the state is pro-active in 
asserting its claims, it stands to lose up to 60 million acres of its statehood entitlement.

In some cases, the federal government has used every possible legal tactic under the 
Federal Quiet Title Act to impede the state’s assertion of ownership. The Black, Kandig 
and Nation Rivers in northeast Alaska are examples. These three Rivers clearly meet the 
criteria established by the federal courts for determining navigability in Alaska.
Although no one contested the state’s claim that these streams met the federal criteria, 
this case took nine years and millions of state and federal dollars to litigate. Eventually 
the state won two of the three cases. The third was resolved by a Federal Recordable 
Disclaimer of Interest in 2003.

In addition, prior to 1989 the federal government applied incorrect standards to determine 
navigability and may have mistakenly conveyed state-owned land to Native coiporations, 
clouding the title to hundreds of thousands, if not millions, of acres. This is a critical 
topic as Congress considers a deadline for completing the land selection and conveyance 
processes.

Contributing to the problem is the lack of a reasonable and efficient way for the state to 
secure title to its submerged lands. SB 305 takes three steps to begin the process of 
identifying state claims.



First, SB 305 provides notice to all parlies that the state is laying claim to all submerged 
lands, except those withdrawn at the time of statehood, that meet the standards and 
criteria established in the Submerged Lands Act and in various federal court decisions.

Second, it provides authority for state agencies to identify, in accordance with the 
appropriate federal and stale laws, which waterbodies the state claims as navigable and 
non-navigable. This will help the state clarify criteria for identifying navigable waters, 
address conflicts involving clouded titles due to inaccurate conveyances from the Bureau 
of Land Management, and more clearly delineate its title claims.

Third, the bill directs the Department of Natural Resources to give notice to all private 
property owners, including native corporations created under the Alaska Native Claim 
Settlement Act, that may have received title to lands that could have erroneously included 
state submerged lands in their conveyances. This is critical to resolve future problems 
regarding mineral development, gravel extraction, access and other related land uses.

This legislation is only one step for the stale to eventually resolve the title disputes over 
its submerged lands, and deals only with the issue of state title to submerged lands. It 
does not address conflicts over federal fish and wildlife management in state navigable 
waters created by federal reserved water rights claims.
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Title
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Bill Version:
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SB 305
2/19/04

Natural Resources
ASSERTING STATE TITLE TO
SUBMERGED LAND

Sponsor Sen. Therriault

Dept. Affected:____________________
'RDU Resource Development
'Component RS2477 and Navigability

Requester Sen. Resources Component No. 2226

Expendi tures /Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 141.5 111.5 74.5
Travel 5.0 3.0 3.0
Contractual 25.0 25.0 10.0
Supplies 5.0 5.0 5.0
Equipment 10.0 3.0 2.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 186.5 147.5 94.5 0.0 0.0 0.0

CAPITAL EXPENDITURES ! ! I

ICHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 186.5 147.5 94.5 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 186.5 147.5 94.5 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Check this box (X) if funding fo r this bill is included in the Governor's FY 2005 budget proposal: I

POSITIONS
Full-time 2 2 1
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill requires the department to maintain an inventory and maps of navigable waters in Alaska, and to 
notify ANCSA corporations about state ownership. DNR will need to review DNR, ADF&G and BLM files 
to locate, compile and map (in GIS) all existing state, federal, and court navigability determinations. 
Though some of this work has been completed through the Recordable Disclaimer project and DNR staff 
work, substantial additional work is needed to complete this project.

This project will require the following positions:
• One (1) Natural Resource Specialist for 1.5 years (FY05 and FY06) at a cost of $90,000 ($60,000/year) 

, to complete the research and compile the determinations 
CONTINUED
Prepared by: 
Division

Approved by: 
Agency

Bob Loeffler, Director Phone 269-8600
Mining, Land and Water Data/Time 2/17/04

Thomas Inwin, Commissioner Date 2/17/04
Natural Resources

(Revised 9/2003 OMB) Page 1 o f  2_
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ANALYSIS CONTINUATION

■ One Cartographer II position for 2 years (FY05 and FY06) at a cost of $74,500/year to create and depict 
the information on 1:63,360 scale maps or photo imagery, and

■ One Analyst Programmer III for two months (one month each in FY05 and FY06) at a cost of $7,000 per 
month to create corresponding data base.

In FY07, one Cartographer II position would be requested to add this compiled information to DNR's land 
status plats. The primary work associated with this is the need to create new status plats for the many 
areas of the state where they do not currently exist. State status plats exist primarily for areas where there 
is already a state ownership interest or water right. DNR does not have plats for townships where there is 
currently no state land depicted.

Other costs include travel to research navigability information in BLM, DNR or ADFG files in Fairbanks, 
Glennallen, Nome, or other communities. Contractual includes office space rental ($6,000 per 
person/year), phones, photo-copying (we intend to xerox any navigability information in BLM's files), 
postage, etc. Supplies include basic office supplies and computer/software purchases.

S T A T E  O F  A L A S K A  131L L  N O . SB 305_______________
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ALASKA STATE LEGISLATURE
CONFLICTS CONCERNING TITLE TO SUBMERGED LANDS IN ALASKA

By: Ron Somerville, Resource Consultant 
and

Ted Popely, Legal Counsel 

Updated: 02/11/04

Statehood Entitlement -  Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. Although BLM has made 
numerous navigability determinations and the Department of the Interior is presently working 
positively with the state to identify and issue a “Recordable Disclaimer of Interest” for navigable 
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions of litigation dollars before Alaska realizes its entitlement, if at all. In 
addition, the passage of time weakens the state’s ability to provide the factual determinations necessary 
to prove in a federal court that a waterbody was navigable at the time of statehood.

Issues of State Ownership of Submerged Lands

Alaska faces two types of legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which of the state’s rivers and lakes 
are navigable. Alaska’s second hurdle is to determine w'hich submerged lands the United States legally 
withdrew prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely 
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack of a non­
judicial process to determine title.

The Basis of the State’s Claim of Title to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles 
by virtue of the Equal Footing Doctrine and the Submerged Lands Act of 1953. The Equal Footing 
Doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable waters and be tween mean high and mean low tide as a matter of constitutional right, subject 
only to the paramount federal power to control the waters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable waters to confirm their automatic passage under the equal footing 
doctrine.



For purposes of title to submerged lands, waters are navigable when they are used or susceptible of 
being used in their natural and ordinary condition as highways for commence over which trade and 
travel may be conducted. Unfortunately, only a handful of waterways have been adjudged navigable 
since Alaska’s statehood, because of the unwillingness of the United States to settle navigability issues 
outside litigation, and because of the jurisdictional difficulties of litigating navigability against the 
United States.

Despite the Equal Footing Doctrine and the Submerged Lands Act, the United States claims title to 
most or all of the state’s submerged lands within the 25% of Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division o f  Lands v. United States, 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the lake-bed in the 
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

Navigable Waters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent of their authority to do so is unclear. In some instances the agency 
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope of an agency’s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Eureau of Land Management. The 
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if the activities could negatively affect the purpose o f the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters 
that overlie them. The United States Bureau of Land Management (BLM) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements BLM conveys the adjacent and non-submerged land without navigability 
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount of acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has 
been the long-standing differences of opinion between the State of Alaska and the United States 
regarding the application of the test for determining title navigability. Navigability is a question of 
fact, not a simple legal formula. Variations in waterbody use that result from different physical



characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

The physical characteristics and uses of a waterbody used by the State for asserting navigability 
“criteria,” are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, customary modes of water-based transportation, and the particular physical 
characteristics of the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court 
cases challenging particular findings of non-navigability by the federal government. Some of the 
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of 
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the 
phrase “highway of commerce" in the title navigability test. The federal district court stated 
that to demonstrate navigability, it is only necessary to show that the waterbody is physically 
capable of “the most basic form of commercial use: the transportation of people or goods.” 
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana 
River was found navigable. The court of appeals found that the modern use of the Gulkana 
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics of the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible of commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

Kandik, Nation and Black Rivers. In this case, the State and Doyon Limited successfully 
established that the use or susceptibility of use of a river or stream by an 1S-24 foot wooden 
riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient to establish 
navigability. Based upon the use of these types of boats for the transportation of goods and 
supplies by trappers, as well as extensive historic and contemporary/ canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation of 
the federal Quiet Title Act, failed to rule on the Black River. The Department of the Interior 
issued a “Recordable Disclaimer of Interest” for the Black River, however, in 2003.

Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
were all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means of access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.
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From the standpoint of the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
Department of Natural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length of the stream of no more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as 
potentially navigable if they have gradients of substantially less than 50 feet per mile 
and are at least 10 miles.”

“If a lake is totally isolated, it will be included on the state’s navigability maps if it is at 
least 1 '/: miles long. That length insures that the lake can be used as a highway.”

“An isolated lake might need to be 2-3 miles long to be included on the state’s 
navigability maps.’’

“...those lakes which are shown on maps and aerial photographs as having a navigable 
water connection with other navigable waters, or which are accessible by short overland 
portages, are considered navigable regardless of the size of the lake."

Clouded Titles Due to Erroneous Navigability Determinations

The standard procedures for surveying and conveying federal land are found in the Manual of 
Instructions for the Survey of the Public Lands of the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment of acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless of 
navigability, be meandered rivers, lakes, and streams is not included in computing the amount of land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
1983, the federal goveinment treated submerged lands the same as uplands. All bodies of water that 
were considered non-navigable by the federal government, regardless of size, were surveyed as though 
they were uplands and the acreage of submerged lands were charged against the total acreage 
entitlement.

Because of these conveyance procedures, the navigability of waterbodies in Alaska has been an issue 
of contention since the enactment of the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack of information about many waterbodies, the situation was exacerbated by 
the narrow definition of navigability used by the federal government. Hundreds of rivers, lakes and 
streams considered navigable by the state were determined non-navigable by the federal government.



In 1983, the Department of the Interior agreed that the standard rules of survey should be foliowed for 
land conveyances in Alaska. The recipients of conveyances from the federal government are charged 
only for the amount of public land is calculated by the survey, which does not include the areas of 
meandered rivers, lakes and streams. This decision by the Department of the Interior was legislatively 
approved in 1988.

Despite the fact that the use of these survey procedures has eliminated many of the land conveyance 
problems after 1983, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds of erroneous non­
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands if the selection process had been terminated.

Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership of a navigable water body. The federal government has made 
it very difficult to quiet title. The Quiet Ti: • Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view 
of the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court of Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim of interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the State still may be unable to get a judgment, for the following reason. The State receives 
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue of whether the United States defeated the State’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring 
factual determinations that a waterway had been effectively used for commerce prior to statehood. In 
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court of Appeals noted in January, 2000;
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“There is also a serious policy concern in favor of allowing resolution of disputes based on the 
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all tne witnesses will be dead, reducing the reliability of litigation. Someone who used one of 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple of hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of 
ownership in its rivers, yet still deprived of clear title forty years later, is effectively deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards of a million o f  state and federal dollars to litigate, eventually resulting in the State 
winning two of the three cases and achieving no solution on the third.

Solutions Through Administrative Action -  Recordable Disclaimer of Interest

Following meetings with the Legislative leadership in 2002, the Department of the Interior offered to 
examine the possibility of using a “Recordable Disclaimer of Interest” as a means of resolving 
submerged lands title disputes between the state and the federal government. In 2003, the Department 
of the Interior issued a “Recordable Disclaimer of Interest” in the Black River located in Northeast 
Alaska. This River was one of three rivers in that region that the ownership of the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departments of Natural Resources and Fish and Game to expedite the petition process to the 
Department of the Interior for issuing “Recordable Disclaimers of Interest” for navigable waters and 
RS 2477 Rights-of-way. The major emphasis of the project has been directed at navigable waters.
Some petitions are pending and others are due to be submitted early in 2004.

Solutions Through Federal Legislation

A. Changes to the Quiet Title Act, The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest” so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence of a legal cloud on title sufficient to 
constitute a federal claim of interest, so that the United States’ refusal to take a position as to 
navigability for title purposes of waters on federal lands would give the state a cause of action 
in federal court.
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B. Joint State/Federal Navigable Waters Commission. In 1971, Congress and the State of 
Alaska respectively created a Joint Federal/State Land LTse Planning Commission for Alaska to 
assist in the massive land-use planning process following passage of the Alaska Native Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose of expediting navigability determinations and providing 
recommendations for ways to improve the process of making water use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion of the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

Examples of Navigability Complexities & Additional Information

Appendix A is a copy of the State of Alaska’s August 27, 1992 notice to Secretary of the Interior, 
Manuel Lujan, Jr. of its intent to quiet title to submerged lands described under 194 specific water­
bodies in Alaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the 
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. Most of the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau of Land Management as being navigable for land conveyance purposes but 
have maintained that this assertion is not for title purposes.

7
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DEPARTMENT OF LA W
OFFICE OF THE ATTORNEY GENERAL

A u g u s t  2 7 ,  1 9 9 2

W A L T E R  J .  H I C K  E L ,  G O V E R N O R

P L E A S E  R E P LY  TO:

^  1031 WEST JTH A V E N U E  SUITE  200 
AMCHORACE, ALASKA 9 9 S 0 II9 9 A  
PH C N E ; (SOT) 9G9-SI00
FA X : [907) 2760597

□  KE Y  BANK BUILDING
ICO CUSHMAN  S7. SUITE 400 
Fa ir b a n k s , a l a s k a  99701-4573 
PHONE: (907) AS 1-20 I I 
FA X : [907] * 51-2945

□  P.O. SO* I 10300 - STATE CAPITOL 
JUNEAU, ALASKA  99811-0330 
PHONE: [907] A&S-3COO
FAX: (907) 453-9295

M a n u e l  L u j a n ,  J r . ,  S e c r e t a r y  
D e p a r t m e n t  o f  t h e  I n t e r i o r  
1 8 4 9  C S t r e e t  NW 
W a s h i n g t o n ,  D . C .  2 0 2 4 0

D e a r  M r .  L u j a n :

T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  
a c t i o n s  a s  t o  t h e  s u b m e r g e d  l a n d s  d e s c r i b e d  o n  t h e  l i s t  a t t a c h e d  a s  
a p p e n d i x  A ,  a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  2 8  U . S . C .  
5 2 4 0 9 a ( m ) .  T i t l e  t o  t h e s e  l a n d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  
b a s e d  o n  t h e  e q u a l  f o o t i n g  d o c t r i n e ,  t h e  S u b m e r g e d  L a n d  A c t  o f  M a y  
2 2 ,  1 9 5 3 ,  P . L .  8 3 - 3 1 ,  6 7  S t a t .  2 9 ,  4 3  U . S . C .  S S 1 3 0 1  e t  s ^ q . r a n d
t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u l y  7 ,  1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .
3 3 9 ,  4 8  U . S . C .  n o t e  p r e c e d i n g  5 2 1 .

S i n c e r e l y ,

C H A R LES E . C O L E  
A T T O R N E Y  G E N E R A L

J M G / s h
A t t a c h m e n t

b a n n e  M .  G r a c e  
s s i s t a n t  A t t o r n e y  G e n e r a l

c c : J .  T .  T a n g e n ,  R e g i o n a l  S o l i c i t o r ,  D e p a r t m e n t  o f  I n t e r i o r
E d v a r d  F .  S p a n g ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  
N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  B u r e a u  o f  I n d i a n  A f f a i r s  
W a l t e r  S t i e g l i t z ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  
J o h n  M o r e h e a d ,  R e g i o n a l  D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e

S‘/ ”L7 / 0 ^ 4 u^Ll-cL  (UsLC

03-CiLM
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A p p e n d ix  A to  l e t t e r  o f  A u g u s t 2 7 , 1 9 9 2 .

C o lv i H e  R eg io n

M cu th  o f  C o lv i l le  R iv e r  to  N uka R iv e r  
M cu th  o f  Kuna R iv e r  t o  C h e fa rn a k

N o rth w e s t R e g io n

M cu th  o f A g ia p u k  R iv e r  to  A m e ric a n  R iv e r  
M cu th  o f  A m e ric an  R iv e r  to  Budd C re e k  
M outh  o f  B u c k la n d  R iv e r  t o  W est F o rk  
M o u th  o f F is h  R iv e r  t o  O m ila k  C re e k  
M o uth  o f  N iu k lu k  R iv e r  t o  C o u n c il 
M outh  o f  Kobuk R iv e r  t o  L c u e r Kofcuk C anyon  
M outh  o f  K oyuk R iv e r  t o  D im e L a rd in g  
M outh  o f  K l iz i t r in  R iv e r  to  N axap ag a R iv e r  
M outh  o f  N axapaga R iv e r  to  T u r n e r  C re e k  
M outh  o f  N o a ta k  R iv e r  t o  A ru .uk R iv e r  
M cu th  o f  S e la w ik  R iv e r  t o  K u g a ra k  R iv e r  
S h a k tc o lik  R iv e r  
T a ro a t R iv e r  
U n g a lik '-R iv e r
M o uth  o f  U n a la k le e t  R iv e r  t o  T e n m ile  C re e k

K ovukuk R iv e r  R e g io n

M outh o f  H c q a tza  R iv e r  t o  Hog L a n d in g  
M o uth  o f  K oyukuk R iv e r  t o  B e t t ie s  
M outh  o f  M id d le  F o rk  t o  W isem an

P a p e r Yukon R e g io n

M o u th  o f  5earp aw  R iv e r  t o  D iam ond  
M cu th  o f  B e a v e r C re e l: t o  V ic t o r ia  C re e k  
B ir t h  C reek
M outh  o f  B la c k  R iv e r  t o  B o u n d ary
M outh  o f  C h a n d a la r R iv e r  to  N o r th  an d  W es t F o rk s
M o u th  o f C h a r le y  R iv e r  t o  B e a r C re e k
M outh  o f  C h a ta n ik a  R iv e r  t o  S te e s e  H ig h w a y  B r id g e
C h r is t ia n  R iv e r
M outh  o f  C a le e n  R iv e r  t o  L a k e  C re e k  (5 9  m ile s )  
M outh  o f  C ro oked  C re e k  t o  B rid g e  
G ra s s  R iv e r
M outh  o f  Hess c re e k  t o  N o r th  and S o u th  F o rk s
M outh  o f  H o d ian a  R iv e r  t o  P itk a  F o rk  (7 9  m ile s )
J im  L a k e
M cuth  o f K a n d ik  R iv e r  t o  B o u n d ary
M outh  o f  N a tio n  R iv e r  t o  B o u rd a ry
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M c u th  o f P o rc u p in e  R iv e r  to  B o u n d ary  
R ay R iv e r
M c u th  o f  S e v e n ty m ile  R iv e r  t o  B a rn e y  C reek  
M c u th  o f  S h e e n je k  R iv e r  t o  T h lu ic k c h n j ik  C re e k  
M cu th  o f T a tc n d u k  R iv e r  to  B o u n d ary

AO K i le  A re a  

F a rc y  M ile  R iv e r
M c u th  o f  N o r th  F o rk  F o r ty  M i le  R iv e r  to  K in k
M c u th  o f  S o u th  F o rk  F o r ty  M ile  R iv e r  to  M o s q u ito  F o rk

S o u th  C e n tr a l R endon

M o u th  o f  C h ill itn a  R iv e r  to  T o k o s itn a  R iv e r  
M c u th  o f  K a s ilo k r'. R iv e r  t o  T u stum en a L ake  
M o u th  o f  X e n a i R iv e r  to  K e n a i L a k e  
K e n a i L ake  
K n ik  R iv e r
la k e  L o u is e  a rd  o u t le t  
L a k e  T usturanena
M o u th  o f  S k v e n tn a  R iv e r  t o  P o r ta g e  C re e k  
S u s itn a  L ake
M c u th  o f  S u s itn a  R iv e r  t o  In d ia n  R iv e r  ?T
M c u th  o f  T a L k e e tn a  R iv e r  t o  C h u n iln a  C reek  
M o u th  o f-T o k o s itn a  R iv e r  to  H one L a k e  O u t le t  
T y c n e  L ake
M c u th  o f  T yo n e  R iv e r  t o  T y o n e  L a k e
M c u th  o f  Y e n tn a  R iv e r  t o  c o n flu e n c e  o f  i t s  E a s t a r d  W est F o rk s  
Jo h n so n  R iv e r  
R ed R iv e r

T a n a n a  R e g io n

M o u th  o f  Chena R iv e r  t o  N o r th  F o rk
M o u th  o f  C h is a n a  R iv e r  t o  S e a t t le  C re e k
M o u th  o f  G o o d p a s tu re  R iv e r  to  C e n t r a l C re e k
H a rd in g  L ake
H e a ly  L ake  and o u t le t
Jo h n so n  R iv e r
M c u th  o f  K a rrtis h n a  R iv e r  t o  L a k e  M in c h u m ira
L a k e  G eo rg e  and o u t le t
L a k e  M a r s f ie Id  and o u t le t
M o u th  o f  N abesn a R iv e r  t o  N abesn a M in e
M o u th  o f  N enana R iv e r  to  H e a ly  R iv e r
M c u th  o f  S a lc h a  R iv e r  t o  P a ld o  C re e k
M o u th  o f  T an an a  R iv e r  t o  N abesn a and C h is a n a  R iv e rs
M o ith  o f  T e k lo n ik  R iv e r  t o  n e a r  C o m a L ake
M o u th  o f  T e t l in  R iv e r  to  T e t l i n  L a k e
M c u th  o f  T o lc v a n a  R iv e r  t o  W est F o rk
M c u th  o f  Wood R iv e r  to  F is h  C re e k
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M id d le  Y u k m  R iv e r

M cxrth o f  In n o k o  P d v e r t o  C r ip p le  C re e k  
M o u th  o f  Id i t a r o d  R iv e r  to  Id i t a r o d  
K h c to l R iv e r  
L i t t l e  M e lo z itn a  R iv e r  
M e lc z itn a  R iv e r
M c u th  o f  N c w itn a  R iv e r  and S u ls txsa  R iv e r s  t o  T a m a ra c k  C re e k  
T o z itrv a  R iv e r

L o w e r  Y u k o n  R e g i o n

A n v ik  R iv e r  
B o n a s ila  R iv e r  
K o t l ik  R iv e r  
N u la to  R iv e r  
P a s t o lik  R iv e r

K uskakw im  R iv e r  R e g io n

M o u th  o f  A n ia k  R iv e r  t o  Salm on R iv e r  
M o u th  o f  B ig  R iv e r  to  O t te r  C re e k  
M o u th  o f  C hnkcw an R iv e r  to  Gerauk R iv e r  
C ro a k e d  C re e l:
M c u th  o f  E a s t F o rk  K uskokw im  R iv e r  t o  S lo w  F o rk  an d  T o n zo n a  R iv e r
M c u th  c f  Gemuk R iv e r  to  B e a v e r C re e k
M o u th  o f  G e o rg e  R iv e r  to  J u lia n  C re e k
M c u th  o f  K o litn a  R iv e r  to  Chukowan R iv e r
H o h o litn a  R iv e r
M o u th  o f  Jo hn so n  R iv e r  fro m  Mud C re e k  P o r ta g e  t o  C ro a k e d  C re e k  
M o u th  o f  Jo h n so n  R iv e r  to  N u n a p itc h u k  an d  A tm a u tlu a k  
K is a r a l ik  R iv e r  1—
M o u th  o f  K u g u k lik  R iv e r  to  K ip n u k  
K u iik  L a k e  ^
M c u th  o f  K uskokw im  R iv e r  to  N o r th  F o rk  
L i t t l e  T o n za n a  R iv e r
M c u th  o f  M id d le  F o rk  and 3 ig  R iv e r  t o  S alm on R iv e r  
M o u th  o f  M id d le  F o rk  Kuskokw im  R iv e r  t o  P it k a  F o rk  
M o u th  o f  N ix o n  F o rk  to  i t s  W est F o rk
M o u th  c f  N o r th  F o rk  K u skckvim  t o  L a k e  M irx a h u n ira  P o r ta g e
M o uth  o f  S o u th  F o rk  Kuskokw im  R iv e r  t o  T a t in a  R iv e r
M c u th  o f  S tcrvay P d v e r to  L im e V i l la g e
M o u th  o f  S w if t  F o rk  to  K ig h p c w e r C re e k
M cu th  o f  T o k o tn a  R iv e r  to  F o u rth  o f  J u ly  C re e k
M o u th  o f  T a lo ik s o k  R iv e r  to  Y u ko n -K u sko kw im  P o r ta g e
M c u th  o f  T u iu k s a k  R iv e r  to  U p p er L a rd
W h ite f is h  L a k e  and  o u t le t

B r is t o l  B ay R e g io n

A le c  R iv e r  k -
A n ia k c h a k  R iv e r

3
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B la c k  L ake
M cu th  o f C h ig n ik  R iv e r  to  B la c k  L a k e  o U < y w  V_
C Tiiku m inuk L a k e
Q i i l  ik a d r o tn a  R iv e r
c n u litn a  R iv e r
C la r k  R iv e r
M o uth  o f  C o o p er R iv e r  to  F a i ls  
Dago C re e k  -
Dog Salm on R iv e r  i /gasK/fe  
E ek R iv e r
B g a g ik  R iv e r  a rr i E e c h a ro f L ake  suw>c.u.
G ib r a lt s r  L a k e  an d  o u t le t  
M c u th  o f  G ocdnews R iv e r  to  W a d  a ro s e  C re e k  
M cu th  o f Ig u s h ik  R iv e r  to  A aanka L ake  
I l l i a m a  la k e
M o u th  o f  I l l i a m a  R iv e r  t o  F o rk s
M outh  o f  K a n e k to k  R iv e r  t o  K a a a t i L a k e
K akhonak L a k e
M cu th  o f  K in g  S a ln u n  R iv e r  to  O ld s  C re e k  k -
M o u th  o f  K v ic h a k  R iv e r  to  I l l i a m a  L a k e
L ake A le k n a g ik
L a k e  C h a v e k u k tu li
L a k e  C la rk
L a k e  B e v e r ly
L a k e  K U lik  M i . J
L a k e  N e rk a
L o w er P ik e  L a k e  an d  o u t le t  ua<v*rW k- 
KokvAok R iv e r  “
K o k tu li R iv e r  
M u klu n g  R iv e r
M cu th  o f  M u lc h a tn a  R iv e r  t o  Sum m it C re e k
M o u th  o f  N akn ek  R iv e r  to  N aknek L ake  r*v ,.i
N e g u k th lik  R iv e r
N e u ra l an R iv e r '
N is h lik  la k e
M o uth  o f  N ush ag ak R iv e r  t o  New S tu y a h o k
M o u th  o f  N u yaku k  R iv e r  to  N uyaku k L ake
O neoka R iv e r
O s v ia k  R iv e r
Q jugm y R iv e r
P i l e  R iv e r
R u th  L ake an d  c u t le t
M outh  o f  S m e lt C re e k  to  S m e lt L a k e
M cu th  o f  S n ake  R iv e r  to  N u n a v a u g a lu k  L a k e
S tu y a h o k  R iv e r
T aam in a  R iv e r
M outh  o f  T o g ia k  R iv e r  to  R o g ia k  L ake  
T u n u lk  P iv e r  
U a lik  L ake
M outh  o f U g a s h ik  R iv e r  to  L ow er and U p p e r U g a s h ik  L a k e s  
U pnuk L ake  
W eary  R iv e r
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M c u th  o f  Wood R iv e r  to  L a k e  A le k n a g ik  

C o p p e r R iv e r  R e g io n

M cu th  o f  B e r in g  R iv e r  t o  n e a r  B e r in g  L a k e
M o u th  o f C h itn a  R iv e r  t o  T ana P iv e r
M o u th  o f  C o p p er R iv e r  t o  B a tr u ln e ta s  (a b o v e  S la n a )
C ro ss-w ind  L ake
M o u th  o f  E yak  R iv e r  and  E yak  L a k e  
M c u th  o f  K lu t in a  R iv e r  t o  K lu t in a  L a k e  
Lcw e R iv e r
M ile s  L a k e  an d  o u t le t  
N e lc h in a  R iv e r  

„ la s n u n a  R iv e r
-  M c u th  o f  T a z lin a  R iv e r  to  T a z l i r a  L a k e

S o u th e a s t R c a ic n

C h i lk a t  R iv e r  
C h ilk c o t  R iv e r  
S t ik in e  R iv e r

K o d ia k  Is la n d  an d  S b e lx k o f S t r a ig h t  R e g io n  

A fc g n a k  L ake
M c u th  o f  A fc g n a k  R iv e r  t o  th e  re m a in s  o f  th e  E r id g e  
A k a lu ra  an d  R ed L a k e s
M o u th  o f  A n ia k c h a k  R iv e r  to  A lb e r t  Jo h n so n  C re e k  
K a r lu k  L a k e
M o u th  o f  K a r lu k  R iv e r  t o  K a r lu k  L a k e  _

S ta te w id e  R e g io n

Y ukon R iv e r
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; i ! Ĉ3 : n't i ■ 
Mi V, i"! /.Tv'- ! \ \ | '. V i .

i . i 1 •
/V; ;!!■' 1 I I . . ; . . . .
!rM=j~y^.> :! V: LTo

c

DEPARTM ENT O F L A W

OFF/CE OF THE ATTORNEY GENERAL

T O N Y  K N O W L E S , G O V E R N O R  

P LE A S E  R E P LY  TO:

&  1031 W E S T A T H  A V E N U E  S U IT ? 200
A N C H O R A G E . A LA S K A  9 9 5 0 1-1994 

I P H O N E . (9 07 )2 6 9 -5 1 0 0
I F A X : (9 0 7 )2 7 6 -3 6 9 7

O  K E Y  B A N K  B U ILD IN G
100 C U S H M A N  ST.. S U IT E  400
F a i r b a n k s ,  a l a s k a  99701-*6 7 9
P H O N E : (9 0 7 )4 5 1  -23 n
FAX. (9 0 7 )4 5 1 -2 6 4 6

O  P .O  B O X  U 0 3 0 0 -D IM O N O  C O U R T  H O ! 
J U N E A U . A L A S K A  V 9B 11-0300  
P H O N E : (9 07 ) 465-3600
F A X : (9 0 7 )4 6 5 -6 7 3 5

D e c e m b e r  1 7 ,  1 9 9 6

■gE-RII F I E I )  M A I L  - .  R ETU R N  R E C E IP T . R E Q U E S T E D  

B r u c e  B a b b i t t
D e p a r t m e n t  o f  t h e  I n t e r i o r  
1 8 4 9  C S t r e e t  NW 
W a s h i n g t o n ,  D . C .  2 0 2 4 0

D e a r  M r .  B a b b i t t :

T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  
a c t i o n s  a s  t o  t h e  s u b m e r g e d  l a n d s  d e s c r i b e d  o n  t h e  j l i s t  a t t a c h e d  a s  
a p p e n d i x  A ,  a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  2 8  U . S . C .  
§ 2 4 0 9 a ( m ) .  T i t l e  t o  t h e s e  l a n d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  
b a s e d  on t h e  e q u a l f o o t i n g  d o c t r i n e ,  t h e  S u b m e r g e d |  L a n d  A c t  o f  M a y  
2 2 ,  1 9 5 3 ,  P . L .  8 3 - 3 1 ,  6 7  S t a t .  2 9 ,  4 3  U . S . C .  § §  1 3 0 1  efc s e g . , a n d  
t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u l y  7 ,  1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .
3 3 9 ,  4 8 . U . S . C .  n o t e  p r e c e d i n g  § 2 1 .

S i n c e r e l y ,

BRUCE M . B O T EL H O  
A T T O R N E Y  G E N E R A L

A t t a c h m e n t

I

n n e  M . G r a c e  
i s t a n t  A t t o r n e y  G e n e r a l

c c : L a u r i e  A d a m s ,  R e g i o n a l  S o l i c i t o r ,  D e p a r t m e n t  o f  I n t e r i o r  
T om  A l l e n ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  
N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  B u r e a u  o f  I n d : a n [ A f f a i r s  
D a v i d  B .  A l l e n ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  
R o b e r t  B a r b e e ,  R e g i o n a l  D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e

Ol-CSLH
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R e tu rn  To N avigab ility  P age

State Policy on Navigability
T a b l e  o f  C o n t e n t s :  

* I . I d e n t i f y i n g  a n d  P r o t e c t i n g  S t a t e  T i t l e  t o  t h e  B e d s  o f  N a v i g a b i l i t y
° R i p a r i a n  R i g h t s  a n d  S t a t u t e  o f  L i m i t a t i o n s  
0 N a v i g a b i l i t y  C r i t e r i a  
0 N a v i g a b i l i t y  C r i t e r i a  D i s p u t e s  
° I d e n t i f i c a t i o n  o f  N a v i g a b l e  W a t e r s
° N a v i g a b l e  W a t e r s  w i t h i n  P r e - S t a t e h o o d  F e d e r a l  W i t h d r a w a l s  
0 N a v i g a b l e  W a t e r s  w i t h i n  A N I L C A  C o n s e r v a t i o n  S y s t e m  U n i t s

* II-  L e g a l  a n d  P o l i c y  G u i d e l i n e s  G o v e r n i n g  M a n a g e m e n t  o f  

S u b m e r g e d  L a n d s  a n d  P u b l i c  W a t e r s
° P u b l i c  T r u s t  D o c t r i n e  
0 P u b l i c  W a t e r s
0 B o u n d a r i e s  o f  N a v i g a b l e  W a t e r s  
° C o n c l u s i o n

Policies and Proceduces on Ownership 
and Management of Navigable and Public Waters

J u n e  1 8 ,1 9 9 6  S t a t e  o w n e r s h ip  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  an  
i n h e r e n t  a t t r i b u t e  o f  s t a t e  s o v e r e i g n t y  p r o t e c t e d  b y  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  U ta h  v .  U n i t e d  S t a t e s ,  482 U .S .  193 ( 1 9 8 7 ) .  U nder t h e  
d o c t r i n e ,  a l l  s t a t e s  e n t e r  t h e  U n ion  on a n  e q u a l  f o o t i n g  w i t h  r e s p e c t  
to  s o v e r e i g n  r i g h t s  a n d  p o w e r s ,  t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  
i n  A la s k a  v e s t e d  i n  t h e  n e w ly  fo rm ed  S t a t e  o f  A l a s k a  i n  1 9 5 9 .  I n  
a d d i t i o n ,  u n d e r  t h e  A la s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e ,  
a l l  w a t e r s  i n  t h e  s t a t e  a r e  h e l d  a n d  m anaged  b y  t h e  s t a t e  i n  t r u s t  f o r
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t h e  u se  o f  t h e  p e o p l e ,  r e g a r d l e s s  o f  n a v i g a b i l i t y  a n d  o w n e r s h ip  o f  th e  
subm erged  l a n d s  u n d e r  t h e  E q u a l  F o o t i n g  D o c t r i n e .

The p u r p o s e  o f  t h i s  p a p e r  i s  to  d e s c r i b e  t h e  S t a t e  o f  A l a s k a ' s  p o l i c i e s  
and  p r o c e d u r e s  f o r  i d e n t i f y i n g  and  p r o t e c t i n g  t h e  s t a t e ' s  t i t l e  to  t h e  
b e d s  o f  n a v i g a b l e  w a t e r s .  I n  a d d i t i o n ,  t h i s  p a p e r  o u t l i n e s  t h e  l e g a l  
and  p o l i c y  c o n s i d e r a t i o n s  w h ic h  g u id e  t h e  o w n e r s h i p  an d  m anagem ent o f  
subm erged  l a n d s  an d  p u b l i c  w a t e r s .

I. IDENTIFYING AND PROTECTING STATE TITLE TO 
THE BEDS OF NAVIGABLE WATERS
I d e n t i f i c a t i o n  and  m anagem ent o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  an  
i m p o r t a n t  p o l i c y  o f  t h e  S t a t e  o f  A la s k a .  I n  19 8 0 , t h e  s t a t e  e s t a b l i s h e d  
a c o m p r e h e n s iv e  n a v i g a b i l i t y  p ro g ra m  t o  r e s p o n d  t o  f e d e r a l  l a n d  
c o n v e y a n c e s  a n d  l a n d  m anagem ent a c t i v i t i e s  u n d e r  t h e  A la s k a  S t a t e h o o d  
a c t ,  t h e  A la s k a  N a t i v e  C la im s  S e t t l e m e n t  A c t  (ANCSA), a n d  t h e  A la s k a  
N a t i o n a l  I n t e r e s t  L ands  C o n s e r v a t i o n  A ct (ANILCA). P u r s u a n t  t o  th e  
p r o v i s i o n s  o f  t h o s e  a c t s ,  t h e  f e d e r a l  g o v e rn m e n t  h a s  i s s u e d  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  t h o u s a n d s  o f  l a k e s ,  r i v e r s ,  an d  s t r e a m s  
t h r o u g h o u t  t h e  s t a t e  i n  an  e f f o r t  to  d e t e r m i n e  w h e t h e r  t h e  s t a t e  o r  
f e d e r a l  g o v e rn m e n t  owns t h e  subm erg ed  l a n d s .  N a v i g a b i l i t y  
d e t e r m i n a t i o n s  a r e  a l s o  made p r i o r  t o  many s t a t e  l a n d  d i s p o s a l s  to  
i n s u r e  t h a t  a d e q u a t e  p u b l i c  u s e  e a s e m e n ts  a r e  r e s e r v e d .

The b a s i c  p u r p o s e  o f  t h e  s t a t e ' s  p ro g ra m  i s  t o  p r o t e c t  t h e  p u b l i c  
r i g h t s  a s s o c i a t e d  w i t h  n a v i g a b l e  w a t e r s ,  i n c l u d i n g ,  i n  p a r t i c u l a r ,  t h e  
s t a t e ' s  t i t l e  t o  t h e  su b m e rg e d  l a n d s .  B e c a u s e  s t a t e  a n d  n a t i v e  l a n d  
s e l e c t i o n s  and  f e d e r a l  c o n s e r v a t i o n  u n i t s  b l a n k e t  t h e  s t a t e ,  
n a v i g a b i l i t y  q u e s t i o n s  h a v e  a r i s e n  f o r  r i v e r s ,  l a k e s ,  an d  s t r e a m s  
th r o u g h o u t  A la s k a .  The n a v i g a b i l i t y  o f  many o f  t h o s e  w a t e r b o d i e s  h a s  a 
l r e a d y  b e e n  e s t a b l i s h e d .  T h e re  a r e  h u n d r e d s  o f  o t h e r s ,  
h ow ever ,  w h ere  n a v i g a b i l i t y  i s  n o t  y e t  d e t e r m i n e d .

To h e l p  r e s o l v e  t h e s e  n a v i g a b i l i t y  d i s p u t e s ,  a  m a jo r  g o a l  o f  t h e  
s t a t e ' s  n a v i g a b i l i t y  p r o g ra m  i s  t o  i d e n t i f y  t h e  p r o p e r  c r i t e r i a  f o r  
d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y  i n  A la s k a  a n d  t o  g a t h e r  s u f f i c i e n t  
i n f o r m a t i o n  a b o u t  t h e  u s e s  and  p h y s i c a l  c h a r a c t e r i s t i c s  o f  i n d i v i d u a l  
w a t e r b o d i e s  so  t h a t  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  c a n  b e  made as 
d i s p u t e s  a r i s e .  O th e r  i m p o r t a n t  a s p e c t s  o f  t h e  p r o g ra m  i n c l u d e  
m o n i t o r i n g  f e d e r a l  l a n d  c o n v e y a n c e  an d  m anagem en t p r o g ra m s  t o  i d e n t i f y  
p a r t i c u l a r  n a v i g a b i l i t y  d i s p u t e s ,  s e e k i n g  c o o p e r a t i v e  r e s o l u t i o n  o f  
n a v i g a b i l i t y  p r o b le m s  th r o u g h  n e g o t i a t i o n s  a n d  l e g i s l a t i o n ,  and  
p r e p a r i n g  f o r  s t a t e w i d e  n a v i g a b i l i t y  l i t i g a t i o n .

R e tu r n  to  T a b le  o f  C o n c e n ts

RIPARIAN RIGHTS AND STATUTE OF LIMITATIONS
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D i s p u t e s  o v e r  o w n e r s h ip  o f  su b m erg ed  l a n d s  i n  A la s k a  h a v e  a r i s e n  u n d e r
a v a r i e t y  o f  c i r c u m s t a n c e s .  The p r i n c i p a l  s o u r c e  o f  t h e  d i s p u t e s  i n
A la s k a  i s  t h e  s u r v e y  an d  a c r e a g e  a c c o u n t i n g  s y s te m  u s e d  b y  t h e  f e d e r a l  
g o v e rn m e n t  f o r  c o n v e y in g  l a n d  t o  t h e  s t a t e  an d  n a t i v e  c o r p o r a t i o n s .

The s t a n d a r d  p r o c e d u r e s  f o r  s u r v e y i n g  an d  c o n v e y in g  f e d e r a l  l a n d  a r e  
fo u n d  i n  t h e  M anual o f  I n s t r u c t i o n s  f o r  t h e  S u rv e y  o f  t h e  P u b l i c  Lands 
o f  t h e  U n i t e d  S t a t e s ,  g e n e r a l l y  known a s  t h e  BLM M anual o f  S u r v e y in g  
I n s t r u c t i o n s .  U n d er  t h o s e  p r o c e d u r e s ,  c o n s i s t e n t l y  u s e d  i n  e v e r y  
p u b l i c  l a n d  s t a t e  e x c e p t  A la s k a ,  o n ly  u p l a n d s  a r e  s u r v e y e d  an d  conveyed  
i n  f u l f i l l m e n t  o f  a c r e a g e  e n t i t l e m e n t s ,  n o t  su b m e rg e d  l a n d s .  The 
s u r v e y  r u l e s  r e q u i r e  t h a t  a l l  l a k e s  50 a c r e s  o r  l a r g e r ,  an d  r i v e r s  and 
s t r e a m s  t h r e e  c h a i n s  (198 f e e t )  i n  w i d t h  o r  w i d e r ,  r e g a r d l e s s  o f  
n a v i g a b i l i t y ,  b e  m e a n d e re d  an d  s e g r e g a t e d  ( e x c lu d e d )  f ro m  t h e  s u rv e y e d  
p u b l i c  l a n d s .  O n ly  t h e  s u r v e y e d  u p l a n d s  a r e  c o n v e y e d .  The a c r e a g e  o f  
m e a n d e re d  r i v e r s ,  l a k e s ,  an d  s t r e a m s  i s  n o t  i n c l u d e d  i n  c o m p u t in g  th e  
am ount o f  l a n d  i n v o l v e d  i n  t h e  c o n v e y a n c e .

In  A la s k a ,  h o w e v e r ,  t h e  f e d e r a l  g o v e rn m e n t  h a d  n o t  c o n s i s t e n t l y
f o l l o w e d  t h e s e  s u r v e y  r u l e s .  U n t i l  1 9 83 , t h e  f e d e r a l  g o v e rn m e n t  
t r e a t e d  su b m e rg e d  l a n d s  t h e  same a s  u p l a n d s .  A l l  b o d i e s  o f  w a t e r  t h a t  
w ere  c o n s i d e r e d  n o n - n a v i g a b l e  by  t h e  f e d e r a l  g o v e r n m e n t ,  r e g a r d l e s s  o f  
s i c e ,  w e re  s u r v e y e d  a s  th o u g h  th e y  w e re  u p l a n d s  a n d  t h e  a c r e a g e  o f  
su b m e rg e d  l a n d s  was c h a r g e d  a g a i n s t  t h e  t o t a l  a c r e a g e  e n t i t l e m e n t .

B e c a u se  o f  t h e s e  c o n v e y a n c e  p r o c e d u r e s ,  t h e  n a v i g a b i l i t y  o f  w a t e r b o d i e s  
i n  A la s k a  h a s  b e e n  a n  i s s u e  o f  c o n t e n t i o n  s i n c e  t h e  e n a c tm e n t  o f  th e  
A la s k a  S t a t e h o o d  -Act a n d  ANCSA. I n  a d d i t i o n  t o  t h e  p ro b le m s  c a u s e d  by 
a l a c k  o f  i n f o r m a t i o n  a b o u t  many w a t e r b o d i e s ,  t h e  s i t u a t i o n  was 
e x a c e r b a t e d  by  t h e  n a r r o w  d e f i n i t i o n  o f  n a v i g a b i l i t y  u s e d  by t h e  
f e d e r a l  g o v e r n m e n t .  H u n d re d s  o f  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  c o n s i d e r e d  
n a v i g a b l e  b y  t h e  s t a t e  w ere  d e t e r m in e d  n o n - n a v i g a b l e  by  t h e  f e d e r a l  
g o v e r n m e n t .

I n  1983 , f o l l o w i n g  y e a r s  o f  n e g o t i a t i o n s ,  l a w s u i t s  an d  l e g i s l a t i v e  
a t t e m p t s  t o  s o l v e  t h e  n a v i g a b i l i t y  p r o b le m s  c r e a t e d  b y  t h e  u n u s u a l  
s u r v e y  an d  c o n v e y a r c e  p r o c e d u r e s  i n  A la s k a ,  t h e  S c a t e  o f  A la s k a ,  t h e  
U n i t e d  S t a t e s  D e p a r tm e n t  o f  t h e  I n t e r i o r  a n d  t h e  A la s k a  F e d e r a t i o n  o f  
N a t i v e s  (AFN) a g r e e d  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  s h o u ld  be 
f o l l o w e d  f o r  l a n d  c o n v e y a n c e s  i n  A la s k a .  The e f f e c t  o f  t h a t  d e c i s i o n  
was t o  t r e a t  A la s k a  s u r v e y s  and  l a n d  c o n v e y a n c e s  l i k e  f e d e r a l  l a n d  
s u r v e y s  an d  c o n v e y a n c e s  i n  o t h e r  s t a t e s .  The r e c i p i e n t s  o f  c o n v e y a n c e s  
f ro m  t h e  f e d e r a l  g o v e rn m e n t  a r e  c h a r g e d  o n l y  f o r  t h e  am ount o f  p u b l i c  
l a n d  t h a t  i s  c a l c u l a t e d  b y  t h e  s u r v e y ,  w h ic h  d o e s  n o t  i n c l u d e  t h e  a r e a s
o f  m e a n d e re d  r i v e r s ,  l a k e s  and  s t r e a m s .

The u s e  o f  t h e s e  s u r v e y  p r o c e d u r e s  h a s  e l i m i n a t e d  many o f  t h e  p ro b le m s  
a s s o c i a t e d  w i t h  t h e  f e d e r a l  l a n d  c o n v e y a n c e  p r o g r a m s  i n  A la s k a .  
Subm erged  l a n d s  a r e  no  l o n g e r  b e i n g  c o n v e y e d  t o  f u l f i l l  a c r e a g e  
e n t i t l e m e n t s .  W ith  t h e  e x c e p t i o n  o f  l a k e s  s m a l l e r  t h a n  50 a c r e s  and 
s t r e a m s  n a r r o w e r  t h a n  198 f e e t ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  no 
l o n g e r  b e i n g  made p r i o r  t o  f e d e r a l  l a n d  c o n v e y a n c e s .  D e t e r m i n a t i o n s  o f
o w n e r s h ip  o f  su b m e rg e d  l a n d s  c a n  be  p u t  o f f  u n t i l  a  n a t u r a l  r e s o u r c e
u s e  o r  c o n f l i c t  r e q u i r e s  r e s o l u t i o n ,  s u c h  a s  i s s u a n c e  o f  an  o i l  and  gas
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l e a s e ,  m in in g  c l a i m ,  o r  a g r a v e l  s a l e .

T h ro u g h  th e  j o i n c  e f f o r t s  o f  t h e  S t a t e  o f  A l a s k a ,  AFN, an d  t h e  
D e p a r tm e n t  o f  t h e  I n t e r i o r ,  t h e  1983 d e c i s i o n  t o  u s e  t h e  s t a n d a r d  
s u r v e y  p r o c e d u r e s  f o r  l a n d  c o n v e y a n c e s  i n  A la s k a  was l e g i s l a t i v e l y  
a o p r o v e d  i n  A u g u s t  1988 when t h e  U n i t e d  S t a t e s  C o n g r e s s  p a s s e d  
l e g i s l a t i o n  (94 S t a t .  2430) am en d in g  S e c t i o n  901 o f  t h e  A la s k a  N a t i o n a l  
I n t e r e s t  Lands C o n s e r v a t i o n  A c t ,  c o d i f i e d  a t  43 U .S .C .  1631 . The 1988 
am endm ent, so m e tim e s  r e f e r r e d  t o  a s  t h e  A la s k a  S u b m erg ed  L an d s  A c t ,  
r e q u i r e s  c h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  i n  t h e  BLM M anual o f  
S u r v e y in g  I n s t r u c t i o n s  be u s e d  f o r  a l l  f e d e r a l  s u r v e y s  u n d e r  t h e  A la sk a  
S t a t e h o o d  A ct an d  ANCSA. The 1988 am endm ent a l s o  r e p e a l e d  t h e  S e c t i o n  
901 s t a t u t e  o f  l i m i t a t i o n s  t h a t  w o u ld  h a v e  r e q u i r e d  t h e  s t a t e  t o  f i l e  a 
l a w s u i t  w i t h i n  a v e r y  s h o r t  p e r i o d  o f  t im e  i n  o r d e r  t o  p r e s e r v e  i t s  
t i t l e  to  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  c o n v e y e d  t o  n a t i v e  c o r p o r a t i o n s  
by  t h e  f e d e r a l  g o v e rn m e n t  a s  a  r e s u l t  o f  e r r o n e o u s  n a v i g a b i l i t y  
d e t e r m i n a t i o n s ,  p o o r  m aps, s u r v e y s  o r  w h a t e v e r .

Even w i t h  t h i s  l e g i s l a t i o n ,  a  m a jo r  p r o b le m  c o n c e r n i n g  n a v i g a b i l i t y  
d e c i s i o n s  made b y  t h e  f e d e r a l  g o v e rn m e n t  u n d e r  t h e  o l d  s y s te m  r e m a in s  
u n r e s o l v e d .  At i s s u e  a r e  t h e  h u n d r e d s  o f  e r r o n e o u s  n o n - n a v i g a b i l i t y  
d e c i s i o n s  and  t h e  r e s u l t i n g  su b m e rg e d  l a n d  c o n v e y a n c e s  made t o  ANCSA 
c o r p o r a t i o n s  i n  p r e v i o u s  y e a r s .  I n  a d d i t i o n ,  t o  co m p ly  w i t h  t h e  
m e a n d e r in g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M an u a l,  t h e  f e d e r a l  
g o v e rn m e n t  i s  s t i l l  r e q u i r e d  t o  make n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  
l a k e s  s m a l l e r  t h a n  50 a c r e s  a n d  r i v e r s  o r  s t r e a m s  n a r r o w e r  t h a n  198 
f e e t  i n  w id th  t o  d e t e r m i n e  i f  t h e s e  w a t e r s  m u s t  b e  m e a n d e re d .

R e tu r n  t o  T a b le  o f  C o n te n ts

NAVIGABILITY CRITERIA

The g r e a t e s t  h u r d l e  t o  o v e rco m e  i n  t h e  s t a t e ' s  e f f o r t s  t o  i d e n t i f y  and  
m anage n a v i g a b l e  w a t e r s  h a s  b e e n  t h e  l o n g -  s t a n d i n g  d i f f e r e n c e s  o f  
o p i n i o n  b e tw e e n  t h e  S t a t e  o f  A la s k a  a n d  t h e  U n i t e d  S t a t e s  r e g a r d i n g  th e  
a p p l i c a t i o n  o f  t h e  t e s t  f o r  d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y .
N a v i g a b i l i t y  i s  a q u e s t i o n  o f  f a c t ,  n o t  a  s im p l e  l e g a l  f o r m u l a .  
V a r i a t i o n s  i n  w a te r b o d y  u s e  t h a t  r e s u l t  f ro m  d i f f e r e n t  p h y s i c a l  
c h a r a c t e r i s t i c s  an d  t r a n s p o r t a t i o n  m e th o d s  a n d  n e e d s  m u s t  b e  t a k e n  
i n t o  a c c o u n t .  T h e re  a r e  many l e g a l  p r e c e d e n t s  f o r  d e t e r m i n i n g  
n a v i g a b i l i t y  i n  o t h e r  s t a t e s  b a s e d  upon  t h e  p a r t i c u l a r  f a c t s  p r e s e n t e d  
i n  t h o s e  c a s e s .  I n  A la s k a ,  th o u g h ,  we a r e  j u s t  b e g i n n i n g  t o  g e t  t h e  
f i n a l  c o u r t  d e c i s i o n s  t h a t  a r e  n e c e s s a r y  t o  p r o v i d e  l e g a l  g u i d a n c e  f o r  
a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .

The p h y s i c a l  c h a r a c t e r i s t i c s  a n d  u s e s  o f  a w a t e r b o d y  u s e d  by  t h e  s t a t e  
f o r  a s s e r t i n g  n a v i g a b i l i t y ,  commonly r e f e r r e d  t o  a s  n a v i g a b i l i t y  
" c r i t e r i a " ,  a r e  b a s e d  upon  l e g a l  p r i n c i p l e s  t h a t  h a v e  b e e n  e s t a b l i s h e d  
by  t h e  f e d e r a l  c o u r t s .  T h e s e  c r i t e r i a  a r e  a p p l i e d  t o  r i v e r s ,  l a k e s ,  
and  s t r e a m s  t h r o u g h o u t  t h e  s t a t e  a n d  t a k e  i n t o  a c c o u n t  A la s k a  s 
g e o g r a p h y ,  economy, c u s to m a r y  modes o f  w a t e r - b a s e d  t r a n s p o r t a t i o n ,  and 
th e  p a r t i c u l a r  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  u n d e r
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The f e d e r a l  t e s t  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  was e s t a b l i s h e d  o v e r  a 
h u n d r e d  y e a r s  a g o .  I n  t h e  la n d m a rk  d e c i s i o n  o f  The D a n i e l  B a l l ,  77 
U .S . (19 W a l l . )  557, 563, (1 8 7 0 ) ,  t h e  Suprem e C o u r t  d e c l a r e d :

T h o se  r i v e r s  m u s t  b e  r e g a r d e d  a s  p u b l i c  n a v i g a b l e  r i v e r s  i n  law  
w h ic h  a r e  n a v i g a b l e  i n  f a c t .  And t h e y  a r e  n a v i g a b l e  i n  f a c t  when 
t h e y  a r e  u s e d ,  o r  a r e  s u s c e p t i b l e  o f  b e i n g  u s e d , . i n  t h e i r  o r d i n a r y  
c o n d i t i o n ,  a s  h ig h w a y s  o f  com m erce, o v e r  w h ic h  t r a d e  an d  t r a v e l  
a r e  o r  may be  c o n d u c te d  i n  t h e  c u s to m a r y  m odes o f  t r a d e  and  t r a v e l  
on w a t e r .

A l th o u g h  The D a n ie l  B a l l  t e s t  i s  a c c e p t e d  a s  t h e  c o r r e c t  s t a n d a r d  f o r  
d e t e r m i n i n g  n a v i g a b i l i t y ,  t h e r e  h a s  b e e n  a  l o t  o f  d i s a g r e e m e n t  o v e r  
a p p l i c a t i o n  o f  many o f  t h e  te rm s  an d  p h r a s e s  u s e d  i n  The D a n i e l  B a l l  
t e s t  to  t h e  s p e c i f i c  u s e s  o f  A l a s k a ' s  l a k e s ,  r i v e r s  a n d  s t r e a m s .  The 
S t a t e  o f  A la s k a  u s e s  t h e  f o l l o w i n g  i n t e r p r e t a t i o n  o f  t h a t  t e s t  a s  th e  
b a s i s  f o r  i t s  n a v i g a b i l i t y  p ro g ra m .

The W a te rb o d y  M ust Be U s a b le  As a H ighway F o r  t h e  T r a n s p o r t a t i o n  o f  
P e o p le  o r  G oods. I n t e r p r e t i n g  t h e  r e q u i r e m e n t s  t h a t  n a v i g a b l e  
w a t e r b o d i e s  b e  u s e d  o r  u s a b l e  a s  "h ig h w a y s  o f  co m m erce" ,  t h e  c o u r t s  
h a v e  r u l e d  t h a t  th e  c e n t r a l  them e o f  t i t l e  n a v i g a b i l i t y  i s  t h a t  th e  
w a te r b o d y  b e  c a p a b l e  o f  u s e  a s  a h ig h w a y  w h ic h  p e o p l e  c a n  u s e  f o r  
t r a n s p o r t i n g  g o o d s  o r  f o r  t r a v e l .  N e i t h e r  t h e  t y p e s  o f  g o o d s  b e in g  
t r a n s p o r t e d  n o r  th e  p u r p o s e  o f  t h e  t r a v e l  a r e  i m p o r t a n t  i n  d e t e r m i n i n g  
n a v i g a b i l i t y .  T r a n s p o r t a t i o n  on w a t e r  a s s o c i a t e d  w i t h  r e c o g n i z e d  
c o m m e rc ia l  a c t i v i t i e s  i n  A la s k a ,  s u c h  a s  m in in g ,  t i m b e r  h a r v e s t i n g ,  and 
t r a p p i n g  i s ,  e v i d e n c e  o f  n a v i g a b i l i t y .  The u s e  o f  w a t e r b o d i e s  f o r  
t r a n s p o r t a t i o n  i n  c o n n e c t i o n  w i t h  n a t u r a l  r e s o u r c e s  e x p l o r a t i o n  o r  
d e v e lo p m e n t ,  g o v e rn m e n t  l a n d  m anagem ent,  m anag em en t o f  f i s h  a n d  game 
r e s o u r c e s ,  o r  s c i e n t i f i c  r e s e a r c h  i s  a l s o  e v i d e n c e  o f  n a v i g a b i l i t y .  
T r a v e l  by  l o c a l  r e s i d e n t s  o r  v i s i t o r s  f o r  t h e  p u r p o s e  o f  h u n t i n g ,  
f i s h i n g ,  an d  t r a p p i n g ,  o r  a s  a m eans o f  a c c e s s  t o  a n  a r e a  c a n  b e  u s e d  
to  e s t a b l i s h  n a v i g a b i l i t y .  The same h o l d s  f o r  r e c r e a t i o n a l  
t r a n s p o r t a t i o n ,  i n c l u d i n g  p e r s o n a l  t r a v e l  a n d  p r o f e s s i o n a l l y  g u id e d  
t r i p s .

W a te r s  Which A re  C a p a b le  o f  B e in g  Used F o r  T r a n s p o r t i n g  P e r s o n s  and 
G oods, A l th o u g h  Not A c t u a l l y  U sed, A re N a v i g a b l e .  I t  i s  n o t  n e c e s s a r y  
t h a t  a w a te r b o d y  be  a c t u a l l y  u s e d  f o r  t r a n s p o r t a t i o n  t o  be  fo u n d  
n a v i g a b l e .  I t  i s  en o u g h  t h a t  i t  i s  s u s c e p t i b l e ,  o r  p h y s i c a l l y  c a p a b le ,  
o f  b e i n g  u s e d .  W h e th e r  a w a te r b o d y  i s  s u s c e p t i b l e  o f  u s e  f o r  
t r a n s p o r t a t i o n  d e p e n d s  upon  th e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a te r  
c o u r s e  s u c h  a s  l e n g t h ,  w i d t h ,  d e p t h ,  a n d ,  f o r  a r i v e r ,  c u r r e n t  and 
g r a d i e n t .  I f  t h o s e  p h y s i c a l  c h a r a c t e r i s t i c s  d e m o n s t r a t e  t h a t  a 
w a te r b o d y  c o u l d  be u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e r s o n s  o r  g o o d s ,  i t  
i s  l e g a l l y  n a v i g a b l e .

The s u s c e p t i b i l i t y  e l e m e n t  o f  t i t l e  n a v i g a b i l i t y  i s  v e r y  i m p o r t a n t  f o r  
t h e  i d e n t i f i c a t i o n  o f  n a v i g a b l e  w a t e r b o d i e s  i n  A l a s k a .  B e c a u se  o f  
A l a s k a ' s  s p a r s e  p o p u l a t i o n  an d  l a c k  o f  d e v e lo p m e n t ,  t h e r e  a r e  h u n d re d s  
o f  r e m o te  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  w h e re  t h e r e  i s  l i t t l e  o r  no

c o n s i d e r a t i o n .
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evidence of actual use. Because of their physical characteristics, 
however, many of these remote waterbodies could be used for 
transporting people or goods if there was a need. Under these 
circumstances, they are considered legally navigable.

Transportation Must Be Conducted In the Customary Modes of Trade and 
Travel On Water. A finding ot navigability does not require use or 
capability of use by any particular mode of transportation, only that 
the mode be customary. The courts have held that customary modes of 
transportation on water include all recognized types and methods of 
water carriage. Unusual or freak contrivances adapted for use only on 
a particular stream are excluded. Customary modes of trade and travel 
on water in Alaska include, but are not limited to, barges, scows, 
tunnel boats, flat-bottom boats, poling boats, river boats, boats 
propelled by jet units, inflatable boats, and canoes. In places 
suitable for harvesting timber, the flotation of logs is considered a 
customary mode of transportation.

The mode of travel must also..be primarily waterborne. Boats which may 
be taken for short, overland portages qualify. The courts have ruled 
that the use of a lake for takeoffs and landings by floatplanes is 
insufficient, in and of itself, to establish navigability.

Without expressly rejecting the claim, at least two court decisions in 
Alaska have suggested that winter travel on the surface of a frozen 
river or lake is probably not evidence of navigability. The rivers 
involved in the two adjudicated cases were both found navigable based 
upon summer use by boats, however, and it appears likely that most 
waterbodies in Alaska that are used as highways in winter can also be 
travelled by at least small boats in the summer. Because of this, the 
state need not rely upon winter travel to support navigability.

Waters Must Be Navigable In Their Natural and Ordinary Condition. A 
waterbody which can be used for transporcation only because of 
substantial man-made improvements to the condition of the watercourse 
is not navigable for title purposes. However, if transportation does 
or could occur on the waterbody even without the improvements and the 
improvements would only maxe transportation easier or faster or 
possible for larger boats (e.g., dredging), it is still considered 
navigable for title purposes.

The presence of physical obscruccions to navigation (rapids, falls, 
log-jams, etc.) does not render a waterway non- navigable if the 
obstruction can be navigated despite the difficulties or if the 
obstruction can be avoided by other means, such as portaging, lining, 
or poling. A waterbody is also navigable even if seasonal fluctuations 
do not allow it to be navigated at all times of the year. However, a 
waterbody which is only navigable at infrequent and unpredictable 
periods of high water is not normally considered navigable. The fact 
that a waterbody may be frozen for several months of the year does not 
render it non-navigable if it is navigable in its unfrozen condition.

Title Navigability Is Determined As Of The Date Of Statehood. To be 
considered navigable for title purposes, the waterbody must have been
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navigable in 1959 (when Alaska became a state). This element of the 
navigability test focuses on the physical characteristics of the 
waterbody and whether those characteristics have changed significantly 
since statehood. Most waterbodies have not physically changed enough 
since statehood to alter their navigability. Assuming there have been 
no significant changes in the physical characteristics of the 
waterbody, a waterbody that is navigable today would be considered 
legally navigable in 1959 as well. Exceptions might include the 
creation, by natural or man-made causes after statehood, of a totally 
new lake, river, or canal now used for navigation. Such a waterbody 
would not be considered navigable for title purposes. Conversely, a 
waterbody which was navigable in 1959 but, because of natural or 
man-made physical changes, is no longer navigable in fact would still 
be considered navigable for title purposes.

R e t u r n  t o  T a b l e  o f  C o n t e n t s

NAVIGABILITY CRITERIA DISPUTES

Because of differing legal interpretations of court navigability 
decisions, several aspects of the criteria used by the state to 
determine navigability have been disputed by the federal government.
As a direct result of these criteria disputes, many waterbodies 
considered navigable by the state have been determined non-navigable by 
the federal government.

The major criteria dispute has been over the type or purpose of the 
transportation required to establish navigability. The federal 
government has asserted that a waterway must be used, or capable of 
use, for transporting commerce to be considered navigable. Other, 
"noncommercial" transportation uses are not considered sufficient to 
establish navigability. In this context, the federal government has 
claimed that the only relevant "commercial" transportation is the 
distribution of goods for sale or barter, or the transportation for 
hire of people or things. The federal government has admitted that 
professionally guided transportation on Alaska's rivers, lakes and 
streams constitutes commerce, but nevertheless has argued that the 
waters are not being used as a navigable "highway" when recreation is 
involved, but rather more as an amusement park. The federal government 
has therefore claimed that waters used only for commercial recreation 
are legally nonnavigable even though they may be navigable in fact.

Through the work of the state's navigability program, this definition 
has been repeatedly rejected by the courts, most recently in the 
Gulkana River case. Alaska v. United States, 652 F.Supp.455 (D.Alaska 
1986), affirmed sub nom. Alaska v. Ahtna, Inc., 891 F.2d 1401 (9th 
Cir. 1989). Applying the correct definition of navigability, many of 
the submerged lands that the federal government attempted to convey to 
ANCSA corporations should have been recognized as belonging to the 
state. The state appealed many conveyances to protect its title. As 
occurred in the Kandik-Nation Rivers appeal, Appeal of Doyon, 86 I.D.
692 (ANCAB 1979), A.laska Native Corporations also found it necessary to
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challenge erroneous federal determinations of non-navigability to 
insure they would not be deprived of any portion of their entitlement 
by being charged for submerged land owned by the state.

The federal government has also argued that aluminum boats, boats 
propelled by jet units, inflatable boats, and canoes are not customary 
modes of travel for the purpose of determining navigability in Alaska. 
As a result, many waterbodies navigated by these types of watercraft 
have been found legally non-navigable by the federal government. The 
claim is that these boats represent post-statehood technological 
advances, are too small to be considered "commercial", or that most 
"commercial" use of the watercraft developed after statehood.

Another navigability dispute involves remote, isolated lakes. The 
federal government has found many of these lakes legally non-navigable, 
even though they are physically capable of being navigated. The 
federal government's contention is that a navigable connection to 
another area is necessary to make travel on a remote lake worthwhile. 
Otherwise, the federal government views the lack of development in the 
area around the isolated lake as an indication that the lake will never 
be used for commercial transportation.

To resolve these navigability criteria disputes, the state has actively 
pursued a limited number of court cases challenging particular findings 
of non-navigability by the federal government. With the sole exception 
of floatplanes, the courts have agreed with the navigability criteria 
presented by the State of Alaska and have rejected the limitations 
suggested by the federal government. These cases include:

Gu-lkana River. In this case, both in the U.S. District Court and on 
appeal to the U.S. Court of Appeals, the federal courts rejected the 
federal government's restrictive interpretation of the phrase " highway 
of commerce" in the title navigability test. The federal district 
court stated that to demonstrate navigability, it is only necessary to 
show that the waterbody is physically capable of "the most basic form 
of commercial use: the transportation of people or goods." Because the 
Gulkana River can be used for the transportation of people or goods, 
the Gulkana River was found navigable. Alaska v. United States, 662 
F.Supp.455 (D.Alaska 1987). On appeal, the court of appeals affirmed 
the district court's finding of navigability. Alaska v. Ahtns, Inc., 
892 F.2d 1401 (9th Cir. 1989). The court of appeals found that the 
modern use of the Gulkana River for guided hunting, fishing, and 
sightseeing trips is a-commercial use and, since the physical 
characteristics of the river have not significantly changed since 1959, 
provides conclusive evidence that the river was susceptible of 
commercial use at statehood. The court also found that modern 
inflatable rafts can be used to establish navigability. In April 1990, 
the United States Supreme court denied a request by Ahtna, Inc. to 
reconsider and overturn the court of appeals decision. The Gulkana 
River precedent is now binding on all future navigability 
determinations in A.laska.

Kandik and Nation Rivers. In this administrative appeal, the State of 
Alaska and Doyon Limited, an ANCSA regional corporation, successfully
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established that the use or susceptibility of use of a river or stream 
by an 18-24 foot wooden riverboat capable of carrying at least 1,000 
pounds of gear or supplies is sufficient to establish navigability. 
Based upon the use of these types of boats for the transportation of 
goods and supplies by fur trappers, as well as extensive historic and 
contemporary canoe use, the court found the Kandik and Nation rivers, 
in Interior Alaska, navigable. Appeal of Doyon, 86 I.D.692 (ANCAB 
1979) .

Alagnak River. In this federal district court case, the Alagnak River, 
the Nonvianuk River, Kukaklek Lake and Nonvianuk Lake were all found 
navigable. These interconnected waterbodies are located in the Bristol 
Bay region of Alaska, south of Lake Iliamna. Their primary 
transportation use is for commercially guided hunting, fishing, and 
sightseeing and for government research and management. They also 
serve as a means of access for local residents to their homes and to 
the surrounding areas for subsistence hunting and fishing. After 
several years of litigation, the federal government conceded that these 
rivers and lakes are navigable. Alaska v. United States, No. 82-201 
(D.Alaska Feb. 2, 198 5) .

Matanuska River. The recommended decision in this administrative 
appeal agreed with the State of Alaska's position that post-statehood 
commercial river rafting operations are sufficient to establish 
navigability. Based upon that type of use, the administrative law 
judge who heard the case recommended that the Matanuska River, in 
Southcentral Alaska, be found navigable. The Secretary of Interior, 
over the state's objections, assumed jurisdiction over the case and 
stayed implementation of the recommended decision. No action has been 
taken in the case since that time. Appeal of Alaska, No. 82-1133 (IBLA. 
R e c . Decision Aug. 18, 1983)

Slopbucket Lake. The state claimed that the extensive use of 
floatplanes on Slopbucket Lake, a twenty acre lake adjacent to Lake 
Iliamna, was sufficient to establish navigability. The federal courts 
rejected this view. The courts reasoned that floatplanes do not use 
the lake as a navigable highway; they just take off and land there. 
.Alaska v. United States, 754 F.2d 851 (9th Cir.) cert denied, 106 S.
C t . 333 (1985) .

R e t u r n  to T a b l e  o f  C o n t e n t s

IDENTIFICATION OF NAVIGABLE WATERS

Even if the criteria for determining navigability in Alaska were 
totally agreed upon, it still would be difficult to prepare a complete 
list of all of the navigable lakes, rivers, and streams in the state. 
Much of Alaska has not yet been surveyed and many maps are inaccurate 
and out-of-date. It is an immense and complex task simply to identify 
and locate all of the thousands of named and unnamed lakes, rivers, and 
streams in the state which might be considered navigable. Furthermore, 
once a potentially navigable lake, river, or stream has been

http://www.dnr.slate.ak.us/land/policy.htra

