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November 17, 2003
R E C E I V E D

NOV 1 1 2003 
LEGISLATIVE AUDI"

Pat Davidson, Legislative Auditor 
Division of Legislative Audit 
PO Box 113300 
Juneau, AK 99811-3300

Re: BOARD OF DISPENSING OPTICIANS -  PRELIMINARY AUDIT

Dear Ms. Davidson:

Thank you for the opportunity to comment on your preliminary audit report o f the Board 
o f Dispensing Opticians.

The department concurs with the findings in your report. Specifically, we share your 
concerns with viability o f the board and support the recommendation that the board not 
be extended.

The department recommends the legislature amend the law to provide for mandatory 
registration o f Dispensing Opticians, through a registration program administered by the 
department. We recommend the registration be for the Dispensing Optician level only 
and that apprentices not be registered.

FINDINGS AND RECOM M ENDATIONS

If  the legislature decides to extend the term ination date  for the Board of Dispensing 
O pticians (BDO), we believe it is im portant fo r the board  to take  the following 
actions.

R ecom m endation No. 1
T he hoard should develop and propose legislation to clarify statu tes related to the 
various aspects of dispensing opticians.

The department concurs with the concerns raised in items 1-3 referenced under this 
recommendation. If the legislature decides to extend the termination of the board, the 
Board should be requested to assist with developing and proposing conceptual language

“P r o m o t i n g  a  h e a l t h y  e - 23..- a n d  s t r o n g  c o m m u n i t i e s "
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for legislation. However, we believe the legislature has the staff and expertise to draft 
legislation.

R ecom m endation No. 2
The Division of O ccupational Licensing (OccLic). in conjunction with the board , 
should increase optician’s licensing fees to elim inate the cum ulative deficit.

The department recently increased the Dispensing Optician biennial license fee from 
S380 to $590. Although we concur that the board needs to be self-sufficient, we are 
concerned that as the fees continue to increase fewer licensees will chose to renew, thus 
creating a larger deficit. Licensing programs that show a significant deficit have been 
allowed to recoup the deficit over two biennial periods; this approach has provided 
incremental increase in lees and gives the profession time to reduce its operating costs 
where applicable. The department has attempted to apply this process consistently to all 
licensing programs, and will continue to work with professions in reducing their 
operating costs while also reducing their deficit. We believe by eliminating the board 
and creating a registration system administered by the department, reduction in operating 
costs can be realized.

We appreciate the thoroughness of your review and the opportunity to comment.

Sincerely,

Edgar Blatchford 
Commissioner

Cc: Rick Urion, Director
Division o f Occupational Licensing

-24-



November 10, 2002

R E C E I V E D

NOV 1S 2003 
LEGISLATIVE AUDI

Pat Davidson, Legislative Auditor 
Alaska State Legislature 
Legislative Budget and Audit Committee 
P. O. Box 113300 
Juneau, Ak. 99811-3300

Re: Audit Control Number 08-20022-03
Board o f  Dispensing Opticians Sunset Review 
October 2, 2003

Dear Pat Davidson:

I received your Preliminary Audit Report and wish to thank you for an opportunity to 
respond.

Response to the recommendations in your October 29, 2003 letter follow:

• Recommendation No. 1 - “The board should develop and propose legislation to clarify' 
statutes related to the various aspects o f  dispensing optician licensing.” Item #1, #2 
and H3 were addressed in my response, dated September 26, 2003, to the 
“management letter fiV\ dated September 18, 2003 from audit manager Mr.Jim 
Griffin. The legislative bill we propose (which was attached) would clarify these areas. 
This bill will be presented in the 2004 legislature.

• Recommendation No. 2 - “The Division of Occupational Licensing, in conjunction 
with the board, should increase optician’s licensing fees to eliminate the cumulative 
deficit.” The Schedule o f License Revenues and Board Expenditures included in your 
report is information on FY2003 that had not been provided to the Board. I formally 
request a more detailed breakdown o f  FY2003 expenses and revenues. As to the 
recommendation, 1 refer to my response in my September 26, 2003 letter stating I do 
not believe there will need to be a substantial increase in licensing fees in 2005 because 
o f cost cutting changes w'e are implementing and the passing o f  our 2004 legislative 
bill.

There are some short and long term consequences o f  de-licensing that should be 
considered:

• Short Term Consequences
1. Licensed Opticians (spectacles). There is little likelihood that any portion o f  

the present deficit, $22,000, will be paid by individuals being de-licensed, or sunsetted. 
Economic revenue and activity from registration o f  apprentices w'ih disappear as “entry”
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into an occupation that has such a decreased level o f  economic opportunity with the 
prospect o f  wages being decreased by one half will no longer be attractive.

2. Licensed Opticians (contact lenses). This area wiii be addressed by another 
board member.
• Long Term Consequences

There are relative few licensed opticians in the State, approximately 100. These 
opticians and their families have enjoyed the opportunity to work for a “Living wage”.
You mentioned the state o f Texas voluntary' registration program as a viable alternative 
for Alaska. I have enclosed a wage comparison report that shows Texas median wages for 
opticians to  be 56% o f  what Alaska, a licensed state is. De-licensing will mean no longer 
having “portable credentials” that distinguishes an educated and trained professional from 
anyone off the street. It will devalue the occupation and effectively close the door on 
what has been an alternative occupation and trade for someone unable to obtain a college 
education.
• Comments

On page U7 footnote #3 your report states “ The examination given by ABO 
measures the basic knowledge required to dispease eyeglasses safely and effectively.”
This an opinion, not a fact, and it is an opinion not supported by this Board or the 
professional optical community. To rely on the m itten  ABO exam alone for competency 
can be likened to relying on a written DMV test for competency to  operate a motor 
vehicle. There is much more involved in the fitting and dispensing o f spectacles and 
contact lenses than the current entry level written test from ABO or NC'LE alone can 
evaluate.
• Conclusion

The State o f Alaska has a skilled, educated and trained workforce providing 
professional sen'ices in the fitting and dispensing o f  spectacles and contacts. What is 
proposed by this Legislative Budget Audit is to dismantle this profession by de-licensing.
I feel it is in the best interest o f the public to maintain licensure o f  Dispensing Opticians. 
Thank you for your consideration.

Other board members may be responding to this preliminary audit report. My hard 
copy response will contain a copy o f  my response to “letter No. 1, dated September 26, 
2003, for your reference. Thank you for your time and consideration.

Sincerely,

James Rothmeyer, Chair 
Board o f Dispensing Opticians.



Mr. Jim Griffin
AJaska State Legislature
Legislative Budget and Audit Committee
Division o f  Legislative Audit
P. 0 .  Box 113300
Juneau, Ak. 99811-3300

Re: Letter Sept. 18, 2003

Dear Mr. Griffin:

I received management letter No. 1 on September 23, 2003, thank you. I will try to respond as briefly and 
the best I can.

Just for clarification the Board does not set renewal fees. They are set by the Department o f Commerce, 
Division o f  Occupational Licensing .

The notion that untrained, uneducated persons perform to the standards o f  practice as those who have 
spent hundreds of hours and thousands o f  dollars in educational courses and training , is in my opinion not 
a sensible argument.

Ensuring the individual dispenser/optician has the education and training to sort and select the appropriate 
and safe combination o f eyewear and lenses from the complex and extensive variety o f  products on the 
market is not just a valuable service it is essential to the publics safety. This is amply documented by the 
numerous warnings and vision safety notices that are part o f every set o f lenses from optical laboratories. 
Concern for “vision safety” has never been more acute than now. The wide choices o f  sport, safety and 
dress eyewear can lead to mistakes and have caused the loss o f  sight (see attached documents). The need 
for educated and trained contact lens fitters and dispensers is even more important as permanent harm can 
be caused by patients not having professional advice regarding their contact lenses, (see attached)

The Board has reviewed the 2002 changes in statutes that were vague and inconsistent. The Board had a 
bill to remedy this in 2002. That bill never made it into the legislation because the lobbyist for the 
Opticians Association of Alaska thought the timing to introduce the bill was wrong and then it became to 
late in the legislative session for consideration. The Board will have this introduced in the 2003 legislation, 
(see attached draft ).

The Board did research and give recommendations to the then licensing examiner and the Director o f the 
Division o f Occupational Licensing for a practical exam from a privaie sector contractor. One alternative, 
Dr. Ferguson’s The Learning Curve could o f been procured and administrated at no cost to the 
Department. This information was a part o f  the 2001 audit report (Sept. 2001). The “acquiescence” to 
the 2002 legislatures bill SB 270 (no practical) was the best alternative available to us at the time as we 
wc e told it would take at least 2 years and a large sum o f money for a “request for proposal” bid for a 
practical test.

September 26, 2003
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Deficit - The current deficit began in 1998 when the board was informed o f  an “accounting error” which 
caused a deficit. In the next two years our licensing examiner was new and spent probably more time than 
necessary getting up to  speed. From documented time sheets, she spent about one half o f her time on the 
apprentice program. In 2002, $5,500 was billed to the Board by the Department o f  Law for litigation 
from a class action law suit regarding contact lenses. This constitutes 22% of our current deficit and these 
charges should be reversed. The Board has yet to received a breakdown o f  the $9300.00 “contractual “ 
charges for 2003.

RECOM M ENDATIONS

I agree with your recommendations for clarifying training hours, licensing individuals from other 
jurisdictions and transferring apprentice registration and administration to the U.S.D.O.L. See attached 
“draft bill”.

I feel that there is no need to increase licensing fees. 1 have been in contact with the licensing examiner, 
Denise Williams, and she states that if there is no apprentice program to administer, she will spend less than 
5% o f  her time on BDO activities annually. With no other unforeseen bills from the Department o f Law, 
this should bring our expenses to a manageable figure and reduce our deficit to the point we will be in 
compliance.

The Board respectfully request that you extend the Board of Dispensing Opticians for another 6 years.
The Board has made great strides to comply with recommendations and w ork with the Optometrist and 
Ophthalmologists.

The fact that o f the 83% of the licensed opticians in the state, renewed their license even with the 
increased fees, shows that the profession feels the need to hold themselves up to a higher standard o f 
performance and education then stylists, assistants or sales persons. The Licensed Optician whether 
licensed in spectacles, contacts or in both is continually working to insure the health, safety and welfare o f  
the public through education and training.

Thank you for your tune and consideration. 

Sincerely,

James Rothmeyer
Chair. Board o f Dispensing Opticians



M ' 1

Corrected C op y

A BILL 
FOR AN ACT ENTITLED

“An act relating to dispensing Opticians and dispensing Opticians apprentices”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

m
♦ Section 08.71.080 License required amended to read;
• Sec. 08.71.080 License required. A person may not act as a dispensing optician in 

the state unless that person is licensed under this chapter. A license shall be 
issued for (1) the fitting and dispensing o f contact lenses, or (2) the fitting and 
dispensing of other lenses, eyeglasses, spectacles, artificial eyes and their 
appurtenances, or (3) both.

*Sec. 08.71,090. Examination requirement is amended to read,
Sec.08.71.090 Examination requirement, To be licensed to fit an^ dispense 

contact lenses, a person, unless eligible for licensing under AS 08.71.145, shall 
document to the board that the person has passed tire contact lens registry exam offered 
by the National Contact Lens Examiners with a score acceptable to the board. In order to 
be licensed toJiLsjid.dispense othei lenses, eyeglasses, spectacles, artificial eyes, and 
their appurtenances, a person, unless eligible for licensing under AS 08.71.145, shall 
document to the board that the person has passed the national opticianry competency 
examination offered by the American Board o f  Opticianry with a score acoeptablc to the 
board. An applicant for licensure in both areas shall document having received a score 
acceptable to the board on both examinations. The board shall by regulation, establish 
the scores that will be acceptable for the examinations described in this section.

*5001100 1. ASD8.71.110(a) is amended to read:

(a) The board may issue a license to  a person who
(1) has [HAD EDUCATION EQUIVALENT TO FOURS 

YEARS ATTENDANCE AT] a high school diploma oritq 
equivalent:

(2) Has either
(A) completed at least 1,800 hours o f training for 

spectacles and/or I.8QQhours forcontaot lenses 
as an apprentice after registering with the US. 
Dent, o f Labor as an apprentice; or

(B) been engaged for at least 3,800 hours practice
.a dispensing optician in spectacles and /o r 1.8QQ
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©
hours practice in contact lenses, in a state, 
territory, district, or possession of the Untested,
States; M

(3) has passed the applicable examination required under 
AS08.71.090 with a score acceptable to the board;

(4) has passed a course designated in the board’s regulations as 
being acceptable; and

(5) has paid the required license fee.

*Sec. 2 AS 08.71.145 is amended to read:

08.71.145. Licensure by credentials. A person with a valid license as a dispensing 
optician from /mother state, territory, district, or possession o f the United Stales with 
licensing requirements substantially equivalent to or higher than those o f this state shall, 
without further examination, be issued a license under this chapter for those professional 
areas in which the person is lioensed in the other jurisdiction upon payment o f any foe 
and documentation that the board may require by regulation.

*Sec.3 AS 08.71.145 is amended by adding a new subsection to read:

(b) A person whp is designated by the American Board o f Opticianry as a  
Master Optician or as an individual certified as an Advanced Certified 
optician may be issued a license authorizing that person to be a 
licensed dispensing optician with respect to spectacles upon payment 
o f the appropriate fee and submission o f  the documentation that the 
board may require by regulation.;

(c) A person who is designated a Fellow o f  the Contact Lens Society o f 
America, or who is designated by the National Contact Lens 
Examiners as an Advanced Certified Contact Lens Fitter may be 
issued a licens? authorizing that person to be a licensed dispensing 
optician with respect to contact lenses upon payment o f the 
appropriate fees and submission of the documentation that the board 
may require by regulation.
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( V )

*Sec. 4. AS. 08.7].160 (a) is amended to read;
fa) A person may be employed by [OR. SERVE UNDER] a licensed 

Physician, optometrist, or dispensing optician as an apprentice for 
dispensing optician tasks. An apprentice shall register with the U S. 
Department o f Labor [DEPARTMENT] before Beginning employment 
[OR SERVICE] as an apprentice^SHALL BE DS1GNATED AS 
SUCH IN THE RECORDS OF THE BOARD] and shall be in training 
under the supervision o f the [a] licensed physician, optometrist, or 
dispensing optician. Notwithstanding AS 08.71.180, a registered 
apprentice may perform dispensing opticians tasks that are delegated 
by and performed under the regular supervision o f  the licensed 
physician, optometrist, or dispensing optician and may use the title 
"dispensing optician apprentice".

"Sec. 5 AS 08.71.200 is amended to read:
Sec. 08,71.200 Contact lenses. Contact lenses shall be fitted in 
conjunction with and under the supervision o f  a licensed physician or 
an optometrist using [AND WITH] a written contact lens fitting 
authorization that (1) shows the powers of the sphere , cylinder.anc 
axis location: (21 includes an authorization to  fit; and (3) stales-a" 
requirement that the patient return to t iH^ dfescrlbfcfUoTa final reeheck ■it'
-eJIer the contact fitting has been completcdJPRESCRrPTION 
SHOWING THAT THE PRESCRIPTION M Y BE FILLED F O R '
CONTACT LENSES AND REQUIRING THAT THE PATIENT 
RETURN TO SEE THE PRESCRIBING PHJYS1CIAN OR 
OPTOMETRIST], In no case may contact lenses be prepared by 
neutralizing a persons eyeglasses or spectacles. Duplicated contact, 
lenses may be dispensed, mailed to. or otherwise delivered to a patiept 
from a written contact lens prescription that shows the exapt 
specifications and Parameters needed to exactly duplicate the Patients 
previous contact lenses. Notwithstanding other provisions o f this 
section, contact lenses may not be provided to. ft Patient at. a time .that 

i s afler the expiration o f  the most recent Prescription for the naticnl 
unless authorized jn writing or orally bv the person who issued the 
prfi&giniiofl.

*Sec. 6 AS 08.71.230 is amended to read:

- 3 1  -



Sec. 08.71.230 Exemptions from and limitations on the application 
o f this chapter. This chapter may not be construed to

(1) limit or restrict a licensed physician or optometrist from the 
practices enumerated in this chapter, and each licensed 
physician and optometrist has all the rights and privileges 
which may accrue under this chapter to dispensing opticians 
licensed under it;

(2) prohibit an unlicensed person from performing mechanical 
work upon inert matter in on optical office, laboratory or shop;

(3) prohibit an unlicensed person from engaging in the sale o f 
eyeglasses, spectacles, magnifying glasses, goggles, 
sunglasses, telescopes, binoculars, or any like articles which 
are completely pjeassembled and sold only as merchandise; 
however the exemption in this paragraph does not authorize ap 
unlicensed person to sell contact lenses p.f any type.

(4) authorize or permit a licensee under this chapter to  hold out as 
• being able to, or to offer to, or to attempt by any means, to
refract or exercise eyes, diagnose, treat, correct, relieve, 
operate or prescribe for any human ailment, deficiency, 
deformity, disease or injury.



Focus :  o p t i c a l  L abs

"Duty To Warn" -  A  Growing R esponsibility

I t  h a s  been seven years 
since  the O ptical 
Laboratories 

A ssociation (OLA) issued 
its firs t "D uty  To W arn" 
kit. To appreciate w h y  this 
subject has becom e so 
im p o rtan t to the  w hole 
in d u s try , it m igh t help  to 
rev iew  how  laboratories
first becam e irv o lv e d  in a problem  th a t seem s to b e  
m o re  a concern o f those w ho deal d irectly  w ith  
p a tien ts  at the retail level.

W hen  retail offices are involved in litigation 
re su ltin g  from  b rok en  eyew ear, m anufacturers and  
laboratories used  in m aking  the glasses are usually  
b ro u g h t into th e  action so that, no m a tte r w ho e n d s 
u p  w ith  the b lam e, that p erson  will b e  involved in 
the law suit. W hat b rough t "du ty  to w a rn "  into 
p rom inence in  recent years has been the  em ergence 
of po lycarbonate  as a viable lens m ateria l for d ress 
eyew ear.

T he first recorded  court case occurred  in 1981 
w h e n  a W yom ing rancher w earing photochrom ic 
lenses in a dress fram e, sustained an  injury  w hile 
rop in g . No aw ard  w as granted  on th e  basis that 
po lycarbonate  w as so new  a product, it w as only  
availab le  from one source at the time the glasses w ere 
d ispensed . The case d id , how ever, a lert the O ptical 
Laboratories A ssociation to the p rob lem  and their 
concern  led d irectly  to the developm ent of the O LA  
"D u ty  To W arn" kit.

Since that tim e, polycarbonate lenses have m a tu red  
and are  now readily available in alm ost any type o f 
lens design. A t the sam e tim e, there has been 
add itional litigation in w hich the courts consistently 
ru led  that "failure to w a rn "  patients abou t their 
op tion s regarding lens m aterials justifies dam age 
claim s. This places a considerable b u rd en  on everyone 
d ispensing  eyew ear to the public. The OLA is 
a ttem pting  to answ er that concern w ith  their 
p rogram . They have just revised their kit and reissued  
it w ith  a num ber of im provem ents a n d  additions.

A m ong the n ew  item s included in  the rev ised  k it 
are  the following:

P ractitioner Forms. One of the m o st pers isten t 
req u ests  from retail offices during the  last few  y ea rs

has been for office form s th a t w ould help  establish 
that patien ts had  been p ro p erly  inform ed regard ing  
lens m aterials. They particu larly  asked for a Patient 
Rejection F orm . Three n e w  practitioner form s are 
now  included in the kit.

R efraction ist's  D uty  a n d  Script. A concise 
exam ination of the refractionist's obligations u n der 
"D uty  To W arn "  is p ro v id ed  along w ith  a suggested 
scrip t for the doctor to follow .

D isp en se r 's  D uty a n d  Script. Just as the 
rcfractionist h as  a "d u ty  to w arn", so  d o  dispensers, 
w hether they  w ork in the refractionist's office o r in 
an outside office. These d u tie s  are clearly  outlined.

Lens M en u . The Lens M enu patien t b rochure is a 
key com ponen t in the "D u ty  To W arn "  process. A 
sam ple Lens M enu and an  order form  are  included.

Safety W arnings. E very  p a ir  of eyeglasses 
dispensed  m u s t be accom panied  by a p rin ted  Safety 
W arning. Offices that o rd e r  finished eyew ear from  an 
OLA laboratory  usually receive this im portan t form 
w ith  each p a ir  of finished eyew ear they  order. Offices 
doing their ow n  edging h av e  the obligation of 
p ro v id ing  the ir own Safety W arnings to pass on w ith  
the eyew ear they dispense. C am era-ready a rtw ork  
for each Safety W arning form  (dress eyew ear and  
safety eyew ear) is part of the kit.

In-O ffice Edging. E dg ing  lenses ir. a retail office 
im poses special responsibilities u n d er the  "D uty To 
W arn". In the eyes of the  FDA and O SH A , these 
offices becom e the eyew ear m anufacturer and , as a 
consequence, assum e the sam e legal responsibilities 
as laboratories. To help them  meet these  obligations, 
a brochure titled "Im pact Testing of O phthalm ic 
D ress Lenses" is included in the kit.

A variety  of other background  m aterial is also 
included so tha t retail offices have every th ing  they 
need to set u p  a "Duty ToWVam" p rocess in their 
office. T oday 's economic clim ate m ak es com pliance 
w ith  the d u ty  to  w arn p rocess as im po rtan t as 
m aintain ing  p rop er fire insurance.

The O L \  is m aking these  kits available at m inim al 
cost ($14.95). They are available th ro u g h  m ost OLA 
laboratories. If you need  inform ation  o n  OLA 
laboratories in  your area, y o u  m ay call 1-800-477- 
5652 for the nam es.

— J o e  B n in c n i

4 4  EYE Q U E S T  M A G A Z I N E
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I n f o r m i n g  T h e  P a t i e n t

A n  I n c r e a s i n g l y  I m p o r t a n t  

P r o f e s s i o n a l  R e s p o n s i b i l i t y

b y
P a m e l a  J o y c e  M i l l e r ,  O . D . ,  F . A . A . O . ,  J . D .

P u b l i s h e d  as  a  p u b l i c  s e r v i c e  
t o  t h e  E y e c a r e  P r o f e s s i o n s  b y  t h e

Optical Laboratories Association
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Informing The Patient — An 
Increasingly Important 

Professional Responsibility

It was not until the mid!980’s that 
this industry began to realize that 
there were some potential problems 
regarding the impact resistance of lens 
materials. The subject first arose when 
a Wyoming lawsuit was filed over a 
broken lens. The suit claimed one lens 
material was more impact resistant 
than any other and the company sell­
ing the glasses should have informed 
the patient about polycarbonate.
In that case, the patient was a cow­
boy wearing glasses while performing 
in a rodeo. While twirling a rope, his 
glasses broke and an eye injury re­
sulted. Fortunately for the dispenser, 
the court ruled that, while the dis­
penser had a duty to inform the pa­
tient about polycarbonate, these lenses 
were not yet readily available or in 
general use at that time. The Court is­
sued no award, but the subject did re­
ceive close attention from the industry. 
It illuminated a subject to which few 
eyecare professionals had given much 
thought.
The Optical Laboratories Associa­
tion (OLA) immediately set up a study 
group to establish how laboratories 
and their customers could best deal 
with the legal, professional, moral and 
business issues involved. The result of 
this study was the development of a 
practical program to meet these new 
responsibilities of retailers and labora35

The study concluded that dispensers 
and doctors have a legal and profes­
sional responsibility to make sure pa­
tients have all the information re­
quired to make an informed decision 
about lens materials and frames. Be­
cause of these legal responsibilities, 
the duty to warn must be part of every 
dispensing transaction. To help pro­
fessionals comply with this new respon­
sibility, the OLA published a "DUTY 
TO WARN" kit, with sections fully 
documenting the responsibilities of the 
doctor, the dispenser and the manufac­
turing laboratory. It provided specific 
details on how to discharge the profes­
sional’s "duty to warn" and included 
sample forms for setting up a "Duty to 
Warn" system for retailers and for 
laboratories.
Issued in 1988, the OLA has distrib­
uted thousands of these guides through 
member labs and made them available 
to O.A.A. and A.O.A members. That, 
however, was six years ago and con­
cerns about the doctor/dispenser’s re­
sponsibilities and "DUTY TO WARN" 
w'ere gradually forgotten.
A recent law'suit in Minnesota re­
minded the professions of the impor­
tance of this duty to warn patients re­
garding choice of lens material. A 
youngster suffered an eye injury while 
wearing conventional plastic lenses. 
The court ruled the retailer did not 
adequately inform the patient about a 
safer lens material. The award was for 
$73,610.93.

tories.

by Pamela Miller, O.D.,FA~A.O., J.D.



The OLA has now revised the origi­
nal "Duty to Warn" kit and again made 
it available through OLA members for 
$14.95. One issue is clear. The only 
way to make sure every patient is 
properly informed regarding lens ma­
terials is to set up a standard office 
routine and follow it for every patient. 
The "Duty to Warn" kit provides cam­
era ready copies of various forms to be 
used for this purpose. It’s always best 
when the dispenser (or doctor) person­
ally discusses the options for polycar­
bonate lenses with each patient. This is 
sometimes difficult and it only takes 
one omission to lay the groundwork 
for potential problems.
The OLA recently revised their 
popular "Lens Menu", an attractive 
four color patient brochure that ex­
plains each lens option available to 
persons ordering eyewear. This latest 
revision adds a powerful "Vision Safety 
Notice" to the back panel. Verbiage in 
this important section was taken in 
whole from the OLA "Duty to Warn" 
kit. Now, offices who provide the Lens 
Menu to each patient going through 
their office will be subtly reinforcing 
their professional responsibility to 
fully inform patients regarding lens 
materials.
The obligation to inform buyers of a 
product's inherent dangers is nothing 
new. Nearly eveiy product today is ac­
companied by warnings of one type or 
another. When someone is involved in 
recommending a product, they assume 
certain liabilities based on those rec­
ommendations. It’s important to re­
member that eyeglass manufacturers-

and/or laboratories cannot get their 
warning message to the purchaser until 
after the patient has selected a lens 
material and a frame.
Because of this, doctors and dispens­
ers have a legal and professional re­
sponsibility to make sure patients un­
derstand the risks involved in wearing 
eyeglasses and the relative safety of 
each lens material or frame style. This 
doesn’t mean every patient must order 
polycarbonate. It just means that each 
lens material must be explained, along 
with the relative risks of each material. 
It’s important to establish a program in 
your office that makes sure every pa­
tient is fully informed about lens mate­
rials. Some offices take this so seri­
ously they insist every patient sign a 
document indicating that they have 
been told about the safety issues in­
volved. There is some question 
whether this really does much good 
and it does have the potential of upset­
ting some patients. The best procedure 
is to set up a standard routine that 
makes sure every patient is informed 
of safety issues with the doctor or dis­
penser noting on the patient’s file that 
the patient was so informed.
Do this and you can be secure you 
are fulfilling your "duty to warn".

P a m e l a  J o y c e  M i l l e r  h o l d s  a  d o c t o r a t e  i n  b o t h  
O p t o m e t r y  a n d  J u r i s p r u d e n c e .  S h e  h a s  a  s o l o  
p r a c t i c e  i n  H i g h l a n d ,  C a l i l o r n i a  a n d  i s  a  w i d e l y  
k n o w n  p r a c t i c e  m a n a g e m e n t  c o n s u l t a n t  w h o  l e c ­
t u r e s  a n d  p u b l i s h e s  w o r l d w i d e .  S h e  h a s  
a u t h o r e d  o v e r  1 0 0  s i t i c l e s ,  i n c l u d i n g  T H E  V I S I O N  
C A R E  A S S I S T A N T ,  a  g u i d e  i o r  n e w  p a r a o p t o m e t -  
r i c s ,  p u b l i s h e d  b y  V i s i o n  E x t e n s i o n  i n  S a n t a  A n a ,

, C a l i l o r n i a .6 -
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L I T I G A T I O N  Y O U  S H O U L D  K N O W  A B O U T

by Pamela Joyce Miller, O.D., F.A.A.O., J.D.

____________________________________J a n u a r y ,  1 9 8 1 _____________________________ ___

J a n u a r y ,  1981 sa w  o n e  o f  t h e  first s ig n ifican t c a s e s  involving P o ly c a rb o n a le  len ses . In 
e s s e n c e ,  a  W y o m in g  fa rm e r , w e a r in g  p h o to c h r o m ic  le n se s  in a  d re ss  f r a m e , su ffe re d  a n  
injury resu lting  in a  c a t a r a c t ,  w h e n  his len s  s h a t te r e d  d u rin g  a  ro p in g  a c c id e n t .  The b a s ic  
c la im  w a s  th a t  th e  d o c to r  sh o u ld  h a v e  p r e s c r ib e d  p o ly c a r b o n a te  le n s e s  in v iew  o f th e  
f a c t  th a t  th e  p a t ie n t  w a s  in v o lv ed  in a n  a c t iv e  a n d  d a n g e r o u s  e n d e a v o r .  The jury 
c o n c l u d e d  (b a sed  on expert testimony) th a t  th e  a c c i d e n t  w o u ld  n o t h a v e  b e e n  p r e ­
v e n t e d  w ith p o ly c a r b o n a te  le n se s , a l th o u g h  p o ly c a r b o n a te  w a s  a  n e w  p r o d u c t  a n d  only  
a v a i la b le  fro m  o n e  s o u rc e  a t  th e  t im e  o f th e  d isp e n s in g .

1 9 8 2  '

A  1 9 8 2  c a s e  in L ouisiana in v o lv ed  a  h ig h  s c h o o l  s tu d e n t.w h o  su ffe re d  a  s e v e re  e y e  a n d  
lo w er lid c u t  d u rin g  a  v o lley b a ll g a m e ,  w hile w e a r in g  g la ss  le n se s . The p a t ie n t  c la im e d  
t h a t  n o  o n e  h a d  to ld  h im  th a t  s c r a t c h e d  le n se s  h a d  a  g r e a te r  p ro p e n s ity  to w a rd  
s h a tte r in g . A lth o u g h  th e  c a s e  w as s e t t le d , it w a s  a l l e g e d  th a t t h e  d is p e n s e r  fa i le d  to  w arn  
o f  th e  risks a s s o c ia t e d  with w e a r in g  t h e  g la s s e s  in sp o rtin g  e v e n ts . A c la im  for co n trib u tio n  
a g a in s t  th e  s c h o o l b o a r d  w a s  a ls o  filed b y  th e  d is p e n s e r  (to defray the costs o f  
settlem ent).

____________________________________ J p ~  if - y ,  1 9 9 3 ____________________________________

A J a n u a ry ,  1993  jury ruling in v o lv eo  a  M in n e so ta  o p t ic a l  c h a in  th a t  fa i le d  to  w arn  a  
c u s to m e r  sufficiently  a b o u t  his s p e c t a c l e  len s  o p tio n s , A 13 y e a r  o ld  b o y  p u r c h a s e d  a  
m e ta l  sem i-rim less  f ra m e  w ith CR 3 9  le n s e s  in N o v e m b e r , 1 9 8 6 . S o m e  6  m o n th s  la ter, 
h e  w a s  hil in th e  e y e ,  a n d  th e  lens s h a t te r e d  resu lting  in p e r m a n e n t  e y e  d a m a g e .  The 
c a s e  c e n t e r e d  o n  th e  "FAILURE TO WARN" issue . The c a s e  re s u lte d  in a  s e t t le m e n t  (not to 
e x c e e d  $73,610.93), with th e  a m o u n t  a n d  th e  jury p r o c e e d in g s  s e a l e d  in t h e  c o u r t 
re c o rd s .

T h e  P r e s e n t

" D u t y  to W a r n "
The tre n d  is obv io usly  to w a rd  a n  e m p h a s i s  o n  th e  d isp e n se r 's  o r d o c to r 's  "duty to  w arn" o r 
fa ilu re  to  a d v is e  a  p a t ie n t  o f  their o p tio n s . G re a te r  responsib ility  is p l a c e d  o n  p a t ie n t  
e d u c a t io n ,  in fo rm e d  c o n s e n t ,  a n d  d o c u m e n ta t io n  o f 1he in fo rm a tio n  g iv e n  to  a  p a t ie n t  
(or the p a ren t or guardian).

Y o u r  D u t y
Y ou h o v e  a  c le a r  c u l  d u ty  to  th e  p a t ie n t .  A b r e a c h  o f th a t  d u ty , w h ich  results in h a rm  to  
t h e  p a tie n t, c o u ld  result a n  a c t io n  for N e g l ig e n c e .  The result m a y  b e  le n g th y  a n d  co stly  
litigation  a g a in s t  th e  d is p e n s e r , th e  la b o ra to ry , a n d  th e  lens m a n u fa c tu r e r .  If y o u  e le c t  to  
h a v e  a n  in -office  la b o ra to ry , your liability m a y  b e  su b s tan tia lly  in c r e a s e d .

Y o u r  Responsibility
In e s s e n c e ,  th e  last p e rso n  to  work o n  th e  le n s  m a y  b e  r e g a r d e d  a s  th e  m a n u f a c tu r e r  in 
a  P ro d u c t Liability c a s e .  The c o n c e p t  o f  p ro fe ss io n a l responsib ility  is g ro w in g  a n d  with th a t  
g ro w th  c o m e s  your responsib ility  to  d o c u m e n t  w h a t w a s  a d v is e d  a n d  p ro v id e d  t o  e v e ry  
o a t i e n t . „



o T h e  continued  im pact resistance of your lenses 
d ep en d s  on how well you p ro tec t them  from  
physical shocks and  abuse. F o r you r own 
p ro tec tion , scratched  or p itted  lenses shou ld  be  
rep laced  im m ediately.

o If your occupational or rcc tca tio n a l activi­
ties expose you to the risk o f flying objects o r 
physical im pacts , your eye safety  requires 
special safety spectacles w ith safety  lenses, side 
sh ields,gogg les a n d /o ra  full face shield.

o F ederal R egu lation  29 C F R  1910.133 s ta tes 
th a t your em ployer shall m ake available eye 
p ro tec tion  su itab le  for y ou r w ork, and  tha t you 
shall use such p ro tec to rs. F o r m ore 
inform ation , consu lt y o u r safety  officer o r 
supervisor.

Y ou r vision specialist can p rov ide  m ore 
inform ation  an d  help  you se lec t the p ro p e r 
eyew ear to m ee t these  vision safety  needs

S[p®irS§
M any spoils p resen t u n iq ue  ey e  safely tisks. 
Industrial safety  eyeglasses a rc  not designed  to  
p ro tec t against these  special risks. As a resu lt, 
special eyew ear designs have b een  d eveloped  
for a num ber o f sports. T h e  s tand ards for such  
eyew ear vary according to  th e  sport for w hich  
they arc designed, so it is im p ortan t to base y ou r 
selection  on bow  the eyew ear will be used.

* T h e  c o n tin u e d  im p act re s is ta n c e  o f  y o u r  
le n se s  d e p e n d s  on  how  w ell y o u  p ro tec t 
th e m  fro m  p h y s ic a l  sh o ck s  a n d  ab u se . F o r  
y o u r  o w n  p ro te c t io n , sc ra tc h e d  o r p itted  
le n se s  sh o u ld  b e  rep laced  im m e d ia te ly .

■ I f  y o u r o c c u p a tio n a l  o r re c re a tio n a l a c tiv i­
t ie s  ex po se  y o u  to  th e  risk  o f  f ly in g  o b je c ts  
o r  p h y sica l im p a c ts ,  y o u r  e y e  sa fe ty  re q u ire s  
sp e c ia l s a fe ty  sp e c ta c le s  w ith  sa fe ty  len se s , 
s id e  sh ie ld s , g o g g le s  a n d /o r  a fu ll face 
sh ie ld .

Y o u r  v is io n  sp e c ia l is t  can  p ro v id e  m ore  
in fo rm a tio n  a n d  h e lp  y o u  s e le c t  the p ro p e r  
e y e w e a r  to  m e e t  these  v is io n  sa fe ty  n eed s .

S p o rts  E yew ear
M a n y  sp o r ts  p re se n t u n iq u e  e y e  sa fe ty  risk s . 
N e ith e r  d re s s  e y e w e a r  n o r  in d u s tria l sa fe ty  
e y e w e a r a re  d e s ig n e d  to  p ro te c t  ag a in st 
th e se  sp e c ia l r isk s . A s  a  re s u l t ,  sp ec ia l 
e y e w e a r  d e s ig n s  h ave  b e e n  d e v e lo p e d  fo r  a 
n u m b e r o f  s p o r ts .  T h e  s ta n d a rd s  for su c h  
e y e w e a r  v a ry  a c c o rd in g  to  th e  sp o rt fo r 
w h ich  th ey  a re  d e s ig n e d , s o  it  is  im p o rtan t to 
b a se  y o u r s e le c tio n  on  h o w  th e  e y e w e a r  w ill 
b e  u sed .

Of.iicnt Lahoramrirk Axtocbiinn 
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D isp e n s e r :  S a fe ty  sp e c ta c le s  w ith  

p o ly c a rb o n a te  le n s e s  m u st n o t be 

d is p e n s e d  w ith o u t  th is  w a r n in g .

ISecad Civil niiCtc® fc:e?«»ifc ttrcitrjgi y®wtr 
new staffedy eyeweffli?.

proper selection and use o f eyewear is critical 
to yo u r  eye safety. No single p a ir  o f  
eyeglasses is best fo r  all situations, so make 
sure you consider how your eyeglasses will be 
used before deciding whether to wear dress, 
safety or sports eyewear.

¥oso®tra SofeOy IM®0k©s

o T h e  polycarbonate  lenses in th e se  safety 
sp ec tac les  have been  p rep ared  in accordance 
w ith  the o rd er o f  y ou r plant sa fe ty  officer o r 
v ision  specialist. T h e  lenses m e e t o r exceed 
A m erican  N ational S tandard  ZB7.1 and the  
req u irem en ts  o f  the O ccupational Safety and  
H e a lth  A dm in istra tio n , but they  arc  not 
un b reak ab le  o r  sh a tte rp roo f.

o If struck  w ith  su ffic ien t force, the lenses can 

b reak  into sh a rp  pieces that can cause seriou s 

in ju ry  to the eye, or b lindness. E ven  if  the 

len se s do not b reak , the force o f impact may 

cau se  the len ses or spectacle fram e to contact 

the eye or surround ing  area, cau s in g  injury.

o For tasks requ irin g  additional impact p ro ­

tection , polycarbonate lenses shou ld  he used.

O f a ll the m ateria ls that lenses ca i made 

from , polycarbonate is the most impact 

resistan t.

D i s p e n s e r :  D r e s s  e y e w e a r  m u s t  n o t  b e  

d i s p e n s e d  w i t h o u t  t h i s  w a r n i n g .

I m p o r t a n t !
R e a d  t h i s  n o t i c e  b e l o r e  u s i n g  y o u r  

n e w  e y e w e a r .

P r o p e r  s e l e c t i o n  a n d  u s e  o f  e y e w e a r  i s  

c r i t i c a l  t o  y o u r  e y e  s a f e t y .  N o  s i n g l e  p a i r  o f  

e y e g l a s s e s  i s  b e s t  f o r  a l l  s i t u a t i o n s ,  s o  m a k e  

s u r e  y o u  c o n s i d e r  h o w  y o u r  e y e g l a s s e s  w i l l  

b e  u s e d  b e f o r e  d e c i d i n g  w h e t h e r  t o  w e a r  

d r e s s ,  s a f e r , 1 o r  s p o r t s  e y e w e a r .

Vision Satety Notice:
• Y o u r  n ew  e y e g la s s e s  are d re s s  eyew ear, 

not sa fe ty  sp e c ta c le s .

• T ire  type and  s ty le  o f  the sp e c tac le  fram e  is 

an im po rtan t fa c to r in  d e te rm in in g  how  

m uch  p ro tection  y o u r e y e g la s se s  w ill 

p ro v id e , M an y  fr am e s  arc f r a g ile  and are 

d e s ig n ed  fo r ap p ea ran ce— not fo r protection .

• Y o u r  le n se s  m eet o r exceed  A m erican  

N atio n a l S tand a rd  Z 8 0 . I  and F D A  req u ire ­

m ent 21 C F R  S e c  3 0 1 .4 1 0  fo r im pact r e s i s ­

tan ce , but they  a jc  not u nb re ak ab le  or sh a t ­

te rp roo f. O f a ll the m a te r ia ls  that le n se s  can  

be m ade fro m , p o ly ca rb o n a te  is  the m ost 

im p ac t re s is ta n t .

• I f  stru c k  w ith  su f f ic ie n t  fo rce , the le n se s  

can  break: in to  sh a rp  p iece s that can  cau se  

s e r io u s  in ju ry  to the eye , or b lin d n e ss . E v en  

i f  the le n se s  do  not b reak , the fo rce o f 

im p ac t m ay  c a u se  the len se s  or sp ec tac le  

fram e  to con tact the eye  or su rro u n d in g  area , 

c a u s in g  in ju ry .

- 3 9-
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National Association of 
Optometrists and Opticians

Proframrulrxm Coujumcrixn Educalko « <

February 1 9 ,2 0 0 4

TO; Charlie M iller
FAX # 907-586-4273

RE: A L A SK A  -  H ouse Bill 5 0 2  (D ispensing O pticians)

Total pages: 3 

Dear Charlie:

A s promised, the fo llow in g  critique o f  certain portions o f  H ou se B ill 502 is 
forwarded for your inform ation and appropriate action.

G E N E R A L  A N A LY S IS  AND  C O M M E N T A R Y

B ased on the audit conducted by the D ivision  o f  L egisla tive Audit under date o f  
October 2 , 2003 (A udit Control N um ber 08 -2 0022 -03 ), this leg islative proposal 
represents a total reversa l o f  their recom m ended cou rse  o f  action. The D iv ision  
recommended: (1) termination o f  the Board o f  D ispensing O pticians and (2 )  legislative  
consideration o f  a registration process for opticians during the one-year “wrap-up” period  
o f  the B oard ’s existence. W e concur w ith  the D iv is io n ’s recom m endations based on our 
experience in Alaska and throughout the other 49 state jurisdictions.

O nly 22 o f  the 50  state jurisdictions regulate dispensing opticians despite 
numerous legislative initiatives to  license the business o f  optical dispensing. Our 
experience in A laska dem onstrates an inadequate level o f  optician m anpower resulting in 
higher than normal em ployee costs  and higher costs paid by A laska vision-care  
consum ers for their eyeglasses and contact lenses.

H ou se  B ill 502  would, in  our opinion, exacerbate the inadequate supply o f  
qualified optician m anpower, increase the prices for eyeglasses and contact lenses and 
only benefit current licensees w h ile  adversely im pacting the vision-care consum ers o f  
Alaska through higher prices for their eyeglasses and contact lenses.

SECTION BY SECTION ANALYSIS AND RECOMMENDATIONS

Section 1. - It appears the intent o f  the proposed revisions is to  elim inate  any person 
other than a licensee to  engage in the tasks and functions related to  dispensing o f  these  
products. At the present time, non-licensed  persons can engage in num erous tasks not 
requiring a license lik e  helping a custom er to select a frame, m aking sim ple repairs to  
eyeglass frames, se llin g  pre-packaged contact lenses based on a valid  prescription, etc.
These proposed changes w ill result in a lo ss o f  em ploym ent since, only a licensed person

• R ep ly  to
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Page 2

w ould  b e  perm itted to  en ga ge  in all the tasks relating  to  optica l d isp en sin g . T here is no  
e v id en ce  n on -licen sed  persons cannot adequately perform  th e se  tasks as they  have in the 
past n or  is there an y  e v id en ce  o f  public harm.

R E C O M M E N D A T IO N : M aintain  the current language in  S ectio n  0 8 .7 1 .0 8 0  to  allow  
n o n -licen sed  person s to  a ss ist in these  ancillary task s and fun ction s.

S ectio n  2 . -  Sam e con cern s as exp ressed  for S ection  1.

R E C O M M E N D A T IO N : M aintain  th e  current lan guage in S ectio n  0 8 .7 1 .0 9 0 .

S ectio n  3. - T he proposed  rev is io n s dram atically  increase th e  requirem ents for  
apprentices by doubling th e  num ber o f  training hours w h ile  requiring registration with  
the U n ited  States D epartm ent o f  Labor. There is  n o  ev id en ce  such m a ss iv e  ch an ges are 
required to protect th e  public health and w e are unaw are o f  th e  rationale for apprentices 
to reg ister  w ith an a gen cy  o f  th e  federal governm en t since, th e  D epartm ent has, in the 
past, perform ed this oversigh t function . The clear  intent is  to  m ake it m ore d ifficu lt for 
apprentices in A lask a  to  b e co m e  e lig ib le  for licen su re w h ile  erectin g  another barrier to  
op tician s in other state ju r isd iction s to  be e lig ib le  for  licensure.

O nce again , the o n ly  b en efic ia r ies are th e  persons currently lic en sed  and the  
losers are the v is ion -ca re  con su m ers o f  A laska based  on inadequate m anpow er n eed s and 
higher operating c o s ts  for com p a n ies w h o  hire licen sed  person s to se ll prescription  
eyew ear. This is truly a c a se  o f  the “ fo x  guarding the ch ick en  c o o p ”.

R E C O M M E N D A T IO N : K eep  the current lan guage in S ectio n  0 8 .7 1 .1 10(a).

S ection  4. - N o  problem s w ith  the proposed revisions.

S ectio n  5. - N o  problem s w ith  the proposed revisions.

S ectio n  6 . - T he proposed rev is io n s o ffer  tw o o b sta c les to  low erin g  th e  co sts  o f  
prescription e y ew ea r  to  A la sk a ’s v is io n  care consum ers. First, the strik ing o f  the  
w ording “or serv e  under” h as perm itted p h ysicians, optom etrists and d isp en sin g  opticians  
to train apprentices w ith ou t e m p lo y in g  those persons. T his is  cost b en efic ia l to  both the  
apprentice and th e  sp on sorin g  trainer since, they  w ould  n o t b e  resp onsib le  for all the 
co sts  a ssociated  w ith em p loym en t. Another b en efit is to  en cou rage  persons to  learn this 
o ccu p ation  w ith  m inim a) in vestm en t based on th e ir  resp ective  sch ed u les . N ex t, the  
requirem ent to  register w ith  U .S . D epartm ent o f  L abor ra th e r  th an  th e  D epartm ent as 
currently is the case  is troubling. W e contend th e  D epartm ent can d o  a better jo b  o f  
m onitoring apprenticeship  a s op p osed  to a federal bureaucrat.

RECOMLMENDATION: Maintain the current language in Section 08.71.160(a).



Page 3

Seciion 7 - N o problems with the proposed revisions.

Section 8. - The proposed language in lines 25-26 could be construed to prohibit mail­
order or Internet providers o f replacement contact lenses from selling these products to 
Alaska’s vision-care consumers. Although this revision might benefit our business 
operations, we believe in maximum competition with a "fair and level playing field” and 
therefore, oppose the presumed intent o f this language. In any event, we contend this 
proposed revision is inconsistent with recently-enacted federal legislation (H R . 3140) 
relating to prescription release for contact lenses.

R ECO M M EN D A TIO N : Delete the proposed language in lines 25-26 since it is anti­
competitive and anti-consumer. We believe any person should be entitled to sell contact 
lenses based on a valid prescription from either a physician or optometrist.

Section 9. - W e have no objection to this proposed new section although our earlier 
comments render it non-necessary.

CONCLUSION

As stated previously, we support the recommendations o f  Alaska’s Division of 
Legislative Audit as submitted to the members o f the Legislative Budget and Audit 
Committee given the problems they identified and based on our experience in this 
marketplace for optical goods. A registration program for opticians would protect the 
vision-care consumers o f  Alaska while increasing the availability o f  qualified manpower 
and reducing operating costs that may well reduce the prices consumers must pay for 
corrective eyewear.

cc. David J. SherrifF, Esq. via FAX 
Joseph B. Neville, Esq. via FAX
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COMMENTS AND RECOMMENDATIONS 

CONCERNING THE LEGISLATIVE AUDIT 

FOR THE BOARD OF DISPENSING OPTICIANS

The National Association o f  Optometrists and Opticians, Inc. (“N A O O ”) is a 
trade association representing the retail optical business. Its membership is drawn 
primarily from national and regional retail optical com panies. N A O O  was formed 
in 1959 and is consum er service oriented, dedicated to the proposition the 
consumer’s visual care needs are met most com pletely and econom ically by the 
free market, in the tradition o f  the American business system . T he NAO O  
represents over 2 ,800  optical stores and serves m illions o f  optical consumers each 
year. Its member firms operate in every State jurisdiction plus the Territories o f  
Puerto R ico and tire Virgin Islands.

1 RECOMMENDATION if 1 - We agree with the Division of Legislative 
Audit’s recommendations on page 7 that the “Termination date for the 
board should not be extended.” and their suggestion to replace the current 
mandatory licensing scheme with a “voluntary registration program .”

DISCUSSIO N: Our vast experience across the country demonstrates the 
licensing o f  opticians is not in the overall public interest. In the 2 2  state 
jurisdictions requiring licensure, there are inadequate levels o f  manpower causing  
higher operating costs for personnel and higher prices for consumers. M ost 
importantly, w e are unable to demonstrate any improvement in the quality o f  care 
rendered to customers by licensed opticians versus non-regulated optical 
personnel. The L egislative Audit report on page 19 show s a total o f  8 complaints 
(only O N E from an optical consum er) over a 48 month period. T he balance o f  
complaints emanated from competitors. The Departments o f  H ealth in Colorado, 
Kansas and M innesota have in formal written reports advised against the need to 
license opticians. These independent agencies found: (a) no public health or 
protection benefit; (b) adequate existing training; (c ) numerous m eans for 
customer redress o f  pr oblem s and (d) econom ic disadvantage for optical 
customers. We concur with the Audit report’s observation on page 11 “The harm 
that unlicensed opticians can potentially cause the public does not appear to 
warrant state licensure.”

2 RECOMMENDATION U 1- The current three (3) tiered system (one license 
to dispense eyeglasses); another license to dispense contact lenses) or another 
license to dispense both eyeglasses and contact lenses should be COMBINED 
into one REGISTRATION CREDENTIAL,
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DISCUSSIO N: W ith the exception o f  Rhode Island, all State jurisdictions permit 
opticians to dispense eyeglasses and contact lenses. Only a few  States' require 
separate credentials to dispense contact lenses. The multiple benefits o f  a single 
credential are: (a) lower State administrative costs; (b) low er fees to optician  
registrants and (c) hopefully, lower costs to optical consumers since, operating 
costs  are reduced.

3. RECOMMENDATION it 3 - In the event the Legislature decides to eitend 
the termination date for the Board of Dispensing Opticians while 
maintaining the 3 tiered licensing system, we submit the 2002 legislative 
amendments to the opticianry statutes concerning (a) at least 1,800 hours of 
apprentice training and (b) the definition of “supervision” in Section 
08.71.240 (4) be RETAINED. We contend the Board’s interpretive 
regulations of “supervision” should be “RESTRICTED” to the r ̂ gislature’s 
definition and NOT be expanded by the Board as they did in 12 AAC 30.125.

D ISC U SSIO N : The proponents o f  continued licensure have introduced H.B. 502  
and seek to further lim it optical m anpower by requiring 4 ,000  hours o f  training 
for eyeglasses or at least 2 ,000  hours for contact lenses in Section 3.
Additionally, Sections 1 and 3 rem ove “dispensing” o f  contact lenses and would 
require a licensee to additionally pass a national exam ination to simply sell 
replacement contact lenses based on a valid prescription from an eye doctor. 
This proposed change w ould limit the availability o f  current personnel to  engage 
in this task and likely raise prices to  current wearers o f  contact lenses. This bill 
deserves to be rejected since, it benefits licensees -  to the detriment o f  consumers 
Finally, we b elieve the B oard’s regulations defining “supervision” is overly 
restrictive and confirms the saying “ The fox is guarding the chicken coop!” W e 
recommend amending Section 08 .71 .24 0  (4) entitled “supervision” with the 
proposed change in black as follow s.

“(4) “supervision” means the provision o f  any needed direction, control, 
consultation, instruction, evaluation, and personal inspection o f  work being  
performed, Any existing board regulations are null and void and the board 
shall not interpret this definition in future regulations.”

Date: March 4, 2004
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FISC A L N O TE

A N A L Y S IS  C O N T IN U A T IO N

The cost of a  connoisseur license for a two-year period would be $100 for either beer or wine or $200 for 
both. It is difficult to predict how many licenses of this type will be purchased. Only 17 connoisseur 
licenses have been purchased in Montana in the last two years. For purposes of this fiscal note, ten $100 
licenses are projected to be issued for FY 2005 and FY 2006, renewals plus five additional new licenses 
for FY 2007 and FY 2008, and renewals plus five additional new licenses in FY 2009 and FY 2010.

Sec. 3 of the bill requires breweries and wineries shipping to persons with a connoisseur license to register 
with the ABC Board. Wineries and breweries are limited to 60 cases of product in a calendar year.
Violation of direct shipping provisions contained in this bill constitutes a class C felony.

Data is not available to determine the amount of alcohol being shipped directly to individuals and the 
number of breweries or wineries involved in Alaska sales. The fiscal note assum es enforcement and 
licensing efforts will take place only to the extent current staffing priorities allow.

The cost reflected in the contractual line would pay for the printing of "distinctive address labels", 
registering breweries and wineries shipping to Alaska, preparation and adoption of regulations, and 
minimal publicity to make Alaskans aware of the need to obtain a connoisseur license in order to legally 
have beer and wine directly shipped.

STA TE O F A LA SK A  B IL L  NO. HB 505-DPS-ABC-2-27-04
2004 L E G ISL A T IV E  SESSIO N

Page 2 o f 2
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MAR-03-04 WED 12:55 PH

State of Aiaska
D e p a r tm e n t  o f  P u b lic  S a fe ty

JU ctha lic  Mmmm G srhvB B«an l
Frank  H. MurkowakJ, G o v ern o r 
William Tandeske, Commissioner

March 3,2004

FAX NO, P* 01

Representative Tom Anderson, Chairman House Labor and Commerce Committee Alaska House of Representatives State Capitol
Juneau, Alaska 99801-1182

RE: HB 505—Direct Shipment of Wine/Alcohol to Dry Communities
Dear Representative ̂ ilerson:

The testimony and discussion at the hearing on HB 505 before your committee was Interesting and covered many topics related to alcohol regulation and eccess to alcohol products In Alaska. Trie subject of direct shipment from out-of-state wineries to communities that have voted by local option to ban importation and possession of alcohol was raised and, due to time constraints, I was unable to respond. This Is a very important point, I believe the House Labor and Commerce Committee needs to understand the role the Alcoholic Beverage Control Board plays In advising persons wishing to ship to Alaskan consumers.
It Is Impossible for me to categorically state that no winery, brewery, or distiller has evei directly shipped to a person living in a local option city or established village that bans importation and possession, but available evidence would lead me to believe it is a rare occurrence. The ABC Board has never been advised of a seizure of direct shipments from manufacturers to “dry" communities by the Alaska State Troopers, Village Public Safety Officers, or municipal police. With the variety Of slate laws regarding direct shipment, wineries are very careful regarding sales directly to consumers. When the ABC Board Is contacted regarding direct shipment laws In Alaska, our staff always advises these producers of the existence of many small communities in Alaska where importation and possession of alcohol is Illegal. ABC Board staff then refers these businesses to our web site where a current listing of local option communities Is posted. Wineries generally appreciate the Information we give them about this unique local control aspect of Alaska liquor law and I am sure they use this knowledge to prevent problems.
I hope this additional Information proves useful to you and your Committee members. I would happy to respond to questions you may have about this matter or other regulatory issues pertaining to HB 505.

Sincerely,

Hjouglas B. Griffin 
Director

co: William Tandeske, Commissioner, Department of PuNic SafetyLee Ann Lucas, Special Assistant, Department of Public Safety

Alcoholic Beverage Control Board 
5848 E. Tudor Road - Anchorage, AK 99507 - Voice (907) 269-0350 - Fax (907) 272-S412



HB 505 - Alcohol Licensing

S u b je c t:  H B  5 0 5  - A lc o h o l L ic e n s in g  
D a te :  Sat, 21 Feb 2 0 0 4  17:06:54  -0 9 0 0  

F r o m : L ee  A nn L ucas < lee_ lu cas@ d p s.sta te .ak .u s>
T o : Josh  A p p leb ee  <jo sh _ a p p leb ee@ leg is .s ta te .a k .u s>

C C : R obyn R am os < robyn_ram os@ dps.state.ak .us> ,
D o u g la s  B  G riffin < dou g_griffin @ d p s.state .ak .u s>

J o s h  -

HB 505  i s  up F r id a y  2 /2 7  i n  (H)L&C -  am r e q u e s t i n g  Doug G r i f f i n ,  ABC 
B oard  b e  a v a i l a b l e  f o r  q u e s t i o n s  o f f - n e t  , h i s  # i s  2 6 9 -0 3 5 1 . P le a s e  
a d v i s e  an d  I  w i l l  p r o v id e  him  w it h  t h e  b r id g e  # t o  p a r t i c i p a t e .

T h a n k s, L ee  Ann L u cas

I of 1 2/23/2004 8:06 AM

mailto:lee_lucas@dps.state.ak.us
mailto:josh_applebee@legis.state.ak.us
mailto:robyn_ramos@dps.state.ak.us
mailto:doug_griffin@dps.state.ak.us


Direct Shipment Laws by State for Wineries
(As of October 2003 )

Contact:W ine Institute 
w w w.w ineinstitute.org 

(415)512-0151

□ Reciprocity state:

California
C o lorado (on s ite  visit requ ired )
Hawaii
Idaho
Illinois
Iowa
M innesota 
M issouri 
N ew  M exico 
O regon  
W ashington
W isconsin  (report required)
W est Virginia

Attorneys general interpretation or regulatory 
allowance o f limited shipm ents:

A laska (a  re a so n a b le  am ount)
C o nn ecticu t (co n su m er m u st g e t perm it) 
W ash ington D.C. (one q u a rt p e r  p e rso n )

Felony for w ineries o r retailers to  direct ship:

Florida
G eorg ia  (ex cep t in com pliance  with limited d irect provision) 
K entucky
M aryland (ex cep t in com pliance  with sp ec ia l o rd e r  below)
T e n n e sse e
Utah

Limited direct shipping & perm it states:

A rizona (on-site  only)
G eorg ia  (perm it requ ired  a n d  ta x e s  paid  e x cep t 

for on -s ite  sa le s ; a lso  s e e  felony listing)
L ouisiana (perm it requ ired  - ta x e s  paid)
M ontana (co n su m er perm it required)
N eb rask a  (perm it requ ired  a n d  ta x e s  pa id  a s  o f 9/1 /01) 
N ev ad a  ( tax es  paid -  perm it o v e r 2 ,0 0 0  c a s e s )
N ew  H am pshire  (perm it req u ired  - ta x e s  paid)
North C arolina (perm it req u ired  -  ta x e s  paid)
North D akota (perm it requ ired  a n d  ta x e s  paid a s  o f 8/1 /01) 
S o u th  C arolina (perm it required )
R h o d e  Island (on-site  s a le s  only)
T ex as (perm itted  a re a s  only)
Virgina (perm it requ ired  -  rep ort required)
W yom ing (perm it requ ired  - ta x e s  paid)

Felony for non-basic perm it holders to  d irect ship:
Indiana

Direct sh ipm ents via com m on carrier prohibited:

A labam a
A rk an sas
D elaw are
K an sas
M3ine
M assa ch u se tts
M ichigan

M ississippi 
New  Je rs e y  
N ew  York 
O hio
O klahom a 
S o u th  D akota 
Verm ont

Special o rder s ta te s  (via three-tier system):

M aryland
Penn sy lv an ia

Copyright © 2003 Wine Institute. All rights reserved.

http://www.wineinstitute.org
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A l a s k a  S t a t e  L e g i s l a t u r e

S e s s i o n :  ( J a n - M a y )
Stale Capitol, Room 208 
Juneau, AK 99801-1182 
(907) 465-3777 
Fax (907) 465-2819

I n t e r i m :  ( J u n e - D e e )  
716 West 4th Avenue, Suite 600 

Anchorage, AK 99501 -2133 
(907) 269-0155 

(907) 269-0154 Fax

Pete Kott
S p e a k e r  o f  th e  H o u s e

S p o n s o r  S t a t e m e n t

HB 505

"An A ct relating to im porting beer or w ine for personal consum ption  and a liquor licen se  
for that p u rp ose, and to taxes on beer or w in e  im ported for personal consum ption."

T he 2 1 s1 A m en d m en t to the U nited States C onstitution  grants to states the authority to 
regulate taxation, distribution and sa le  o f  a lcoh o lic  beverages, T he k ey  provision  in the 
2 1 s1 A m en d m en t reads as fo llow s: “T he transportation o f  im portation into any State, 
Territory, or p o ssess io n  o f  the U nited  States for the d e livery  or use therein o f  in tox ica tin g  
liquors, in v io la tio n  o f  the law s thereof, is hereby prohibited .”

T he vast m ajority o f  sta tes require con sum ers to purchase a lcoh o lic  beverages from  
retailers licen sed  by the state. T his type o f  system  for the distribution and m arketing o f  
a lcoh o l is ca lled  the “three tier” system . T he “three tier” system  is the system  that the 
State o f  A lask a  adopted at statehood and has operated su cc ess fu lly  in the state for nearly  
o n e-h a lf  century. H ow ever, tech n o logy , prim arily in the form o f  d irect purchasing o f  
alcoh o l over  the Internet, threatens the “three tier” system  in A laska. It is estim ated  that 
m ore than $1 b illion  in a lcohol sa les is illega lly  sh ipped  to con su m ers in the U nited  
States, a v o id in g  state taxation and state law s, w h ich  prohibit the sa le  o f  a lcoh o l to 
m inors.

H B 5 0 5  w as introduced to estab lish  a statutory fram ew ork for control o f  a lcohol sa les  
over the Internet w h ile  w e  still have tim e to avo id  problem s, w hich have occurred in the 
low er  4 8  states.



Direct Shipment Laws by State for Wineries
(As of October 2003 )

Contact: Wine Institute 
www.wineinstitute.org 

(415)512-0151

□ Reciprocity state:

California
C olorado (on site  visit required)
Hawaii
Idaho
Illinois
Iowa
M innesota 
M issouri 
New M exico 
O regon 
W ashington
W isconsin (report required)
W est Virginia

Attorneys general interpretation or regulatory 
allowance of limited shipments:

A laska (a re a so n a b le  am ount)
C onnecticut (co n su m er m u st g e t perm it) 
W ashington D.C. (o n e  qu art p e r  pe rso n )

Felony for wineries or retailers to direct ship:

Florida
G eorgia (ex cep t in com pliance  with limited direct provision) 
K entucky
M aryland (ex cep t in com pliance  with sp ec ia l o rder below)
T en n e sse e
Utah

Limited direct shipping & permit states:

A rizona (on -site  only)
G eorg ia  (perm it required  a n d  ta x e s  paid ex cep t 

for on -s ite  sa le s ; a lso  s e e  felony listing)
L ouisiana (perm it requ ired  - ta x e s  paid)
M ontana (co n su m er perm it required)
N eb rask a  (perm it requ ired  an d  ta x e s  paid a s  of 9/1/01) 
N evada ( tax es  paid - perm it ov e r 2 ,0 0 0  c a s e s )
N ew H am psh ire  (perm it required  - ta x e s  paid)
North C arolina (perm it requ ired  - ta x e s  paid)
North D akota  (perm it requ ired  and  ta x e s  paid a s  o f 8/1/01) 
S outh  C arolina (perm it required)
R h od e  Island (on-site  s a le s  only)
T exas (perm itted  a re a s  only)
Virgina (perm it req u ired  - report required)
W yom ing (perm it requ ired  - ta x e s  paid)

Felony for non-basic permit holders to direct ship:

Indiana

Direct shipments via common carrier prohibited:

A labam a
A rk ansas
D elaw are
K an sas
M aine
M assa ch u se tts
M ichigan

M ississippi 
New Je rs e y  
New York 
Ohio
O klahom a 
South  D akota 
V erm ont

Special order states (via three-tier system):

M aryland
P ennsy lvan ia

Copyright © 2003 Wine Institute. All rights reserved.

http://www.wineinstitute.org




A l a s k a  S t a t e  L e g i s l a t u r e

Session: ( J a n -  M a y )
State Capitol, Room 208 
Juneau. AK 99801-1182 
(907) 465-3777 
Fax (907) 465-2819

Interim: (June-Dee) 
716 West 4th Avenue, Suite 600 

Anchorage, AK 99501-2133 
(907) 269-0155 

(907) 269-0154 Fax

P ete K ott
S p e a k e r  o f  th e  H o u se

S ponsor S ta tem ent

J IB  509
"A n Act relating to establishing the A laska G am ing Com m ission."

H o u se  B ill 5 0 9  estab lish es the A lask a  G am ing C om m issio n  in statute. The  
A lask a  G am ing C om m issio n  w ill regulate all form s o f  g am in g  activ ity  in A laska. T h is  
includ es current form s, and additional form s that m ay b e  authorized by the leg isla tu re  
under A S 15 .15 .100 .

G am ing activ ity  currently a llow ed  in AS 0 5 .1 5 .1 0 0  in clu d es b ingo , raffles , 
lotteries, pu ll-tab gam es, “c la ssics" , fish  derb ies and con tests  o f  sk ill. If, so m etim e  in the 
future, additional form s o f  gam ing  b ecom e legal in A lask a , it w ill be critical that 
appropriate regulatory oversight be in place.

T he goal o f  H B 5 0 9  is to put the regulatory fram ew ork in p lace  by estab lish in g  
the A lask a  G am ing C om m ission  w ithin the D epartm ent o f  R even u e. T h is bill esta b lish es  
param eters for a sev en -m em b er  co m m issio n  appointed by the governor and con firm ed  by  
the leg isla tu re. T he bill c learly  sp ec ifie s  com m issio n  m ake-up, q u a lifica tion s for 
c om m ission ers , m eeting  tim es, and pow ers and duties.

H B 5 0 9  m akes it clear that the com m ission  m ay not authorize a charitable gam ing  
activ ity  u n less that activ ity  is authorized under A S 0 5 .1 5 . T his bill on ly  g iv e s  the 
c o m m iss io n  too ls necessary  to adm inister gam in g  on ce the leg islatu re and govern or adopt 
activ ity  into law .

W e resp ectfu lly  request the c o m m ille e  con sider  to H B 5 0 9  and p asses it from  
com m  id ee .



A l a s k a  N a t i v e  B r o t h e r h o o d  

C a m p  2

February 23, 2004

Representative Tom Anderson 
And Representative Carl Gatto 
House of Representatives 
Labor & Commerce Committee 
State Capitoi 
Juneau, AK 99801

Dear Representatives:

The establishment of the Alaska Gaming Commission is a vehicle that is welcome and 
has been needed for a long time. The House Bill 509 establishing the commission 
brings a few things to light that concerns the Alaska Native Brotherhood Camp #2.

1. (page 1, line 3) “(c) If the board receives notice from the Alaska Gaming 
Commission [DEPARTMENT OF REVENUE] that a licensee or permittee 
has violated a provision of AS 05.15 related to gambling, the board (1) 
may suspend the license or permit; and ..."

This concerns us because of the potential dual power and potential 
conflicts of authority management by the state of Alaska, under title 
AS 04.

2. (page 2, line 8) “The commission consists of seven members appointed 
by the governor, subject to confirmation by the legislature. One member 
shall be appointed from each of the four judicial districts of the state. 
Three members shall be at-large members. Not more than four of the 
seven members may be members of the same political party....”

This concerns us because four people from the same party could 
ultimately control the commission.

3. (page 2, line 21) "(e) A person may not serve as a member of the 
commission if that person...(2) holds a license, permit, or registration 
under AS 05.15..."

320 W. Willoughby Ave., Ste. 100, Juneau, AK 99801 • (907) 586-2049 • (907) 586-3301 fax



^ For years we have advocated that a commission should be
established with at least two members from the industry on the 
commission. We feel that the commission would be improved by 
inclusion of industry members because of their experience and 
knowledge of gaming in Alaska.

4. (page 2, line 31) ‘(g) Four members of the commission constitute a
quorum for the transaction of business.”

We would recommend a five member quorum.

5. (page 5, line 1) “The director shall ...(3) contract with agents and 
contractors to engage in or conduct or operate gaming activities."

It appears that the executive director could enter into contracts 
without the commissions approval. We feel the director should only 
be able to enter into contracts approved by the commission.

We appreciate this opportunity to provide testimony. We look forward to working closely 
with you and your staff.

Sincerely,
ALASKA NATIVE BROTHERHOOD CAMP #2

Bob Loesche'*
Chairman, Legislative Committee

Cc: Andrew Ebona, President, ANB Camp #2
Don Kubley
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FISC A L  N O T E

A N A L Y S IS  C O N T IN U A T IO N

The proposed legislation provides for the transfer of the current charitable gaming program to a 
newly formed Alaska Gaming Commission in the Department of Revenue. The Gaming 
Commission consists of seven members appointed by the governor. The commissioners do not 
receive a salary but they are required to meet quarterly and receive per diem and travel 
expenses. The Commission is required to hire an executive director to oversee the program.
The fiscal note identifies the costs associated with administering the current charitable gaming 
unit, plus the costs associated with the Commission and the hiring of an executive director. 
Funding for the current charitable gaming unit falls within the Tax Division and consists of 
$548.3 of General Fund Program Receipts reflected in this note and is contained in the 
Governor's FY 2005 Budget. It is anticipated that these funds will be made available to the 
Alaska Gaming Commission to administer the program.
The legislation creates a state gaming fund in the general fund. It also requires that the 
commission shall have an audit of the books and accounts of the commission performed at 
least once a year by certified public accountants. The charitable gaming unit has not had this 
audit requirement in the past and it is estimated that the cost will be $25,000 and are reflected 
in contractual.

STA TE O F ALASKA B IL L  NO. HB 509____________
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FISC A L  N O T E

A N A L Y S IS  C O N T IN U A T IO N
We cannot provide credible estimates of costs or revenues without information on the number and types of games and the 
associated regulations. For example, if this bill becomes law, the Legislature could choose games in any of the following 
categories:

(1) Instant -  winner is revealed when a flap is removed or the latex is scratched off of a card (e.g., instant tickets and pull-tabs).
(2) Online Games -  selection of a number of digits out of a field of numbers and played through a network of computer terminals 
located at retail locations (e.g., Powerball, Mega Millions, Tri-State & others).
(3) Electronic Gaming -- games played on a video screen (e.g., video poker, keno, blackjack, spinning games & others).

If any of these games, or other games not shown above, are chosen by the legislature, the Gaming Commission would then select 
which of these choices would be "appropriate" gaming activities for the stale.

An Example of Rovenuo and E xpenses for Alaska Using South Dakota
The following example Is an estimate of lottery revenue for Alaska, if this legislation was passed and the newly authorized Gaming 
Commission chose the same type and number of games and associated regulations as South Dakota. The following are some 
reasons why South Dakota is a good choice as a proxy for a lottery in Alaska:

(1) South Dakota has a small population (764,309 in South Dakota versus 648,018 in Alaska).
(2) Unlike states such as Vermont, New Hampshire, Rhode Island or Delaware, South Dakota has a relatively low population 
density and is surrounded by states wilh relatively low population densities.
(3) The South Dakota lottery includes a large variety of types of games including eieclronic gaming.
(4) Total personal income in South Dakota is almost equivalent to Alaska's total personal income (520.3 billion in South Dakota 
versus S20.5 billion in Alaska).

Online Games and Instant Tickets
South Dakota has a number of online games such as Powerball and sells instant tickets. Total net proceeds in FY  2002 for online 
games and instant tickets was over 56 million. However, if we adjust for the ratio of adults in Alaska versus South Dakota (.8) and 
adjust for differences in average pay between the states (1.4), then the comparable net proceeds in Alaska would be about S3 
million.

Eieclronic Gaming
South Dakota allows ten electronic gaming machines per qualifying establishment, restricts play to adults 21 years or older, requires 
vendors to buy the machines and requires vendors to pay 50 percent of after-prize income to the state. Total lottery after-prize 
income for electronic gaming in South Dakota was approximately S104 million in FY 2002. Because these machines are expensive 
(around $10.000 each), it does take time for a mature electronic gaming market to develop (usually around five years). If we adjust 
for differences in the population of individuals 21 years or older, then we estimate that the comparable after-prize income in Alaska 
would be 530 million in the first year after implementation and 580 million within five years.

Substitu tion with Charltablo Gaming
A final consideration is the effect on charitable gaming receipts of a change in the gaming mix. Five years after the introduction of 
electronic gaming machines in Louisiana, their charitable gaming gross receipts dropped from 5400 million to S210 million, or by 
almost 50 percent. In Saskatchewan, pull-tab receipts dropped from S124 million to 545 million after introduction of electronic 
gaming machines, or by almost 60 percent.

ST A TE O F  A LA SK A  B IL L  N O . HB 509____________
2004 L E G IS L A T IV E  SE SSIO N
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WORK DRAFT

C S  F O R  H O U S E  B IL L  N O . 5 09 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE KOTT

A  B IL L  

F O R  A N  A C T  E N T IT L E D

1 II "A n  A c t r e la t in g  to e s ta b lish in g  the A la sk a  G a m in g  C o m m iss io n ."

2 |  B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  1. A S  0 4 .1 1 .370(c) is am ended to  read:

4  || (c ) I f  the board rece ives n o tice  from  the A la sk a  G a m in g  C o m m iss io n

5 || [D E P A R T M E N T  OF R E V E N U E ] that a licen see  or perm ittee has v io la ted  a provision

6 || o f  A S  0 5 .1 5  related to gam bling, the board

7 || (1 ) m ay suspend the lic e n se  or perm it; and

8 || (2 ) shall suspend the lic en se  or perm it for a period o f  at lea st 30  days i f

9 || the o ffe n se  is the person's seco n d  or  subsequent v io la tion  o f  A S  0 5 .1 5  related to

10 || gam bling .

11 || * S e c . 2. A S  0 5 .1 5 .0 1 0  is am ended to  read:

12 || S ec . 0 5 .1 5 .01 0 . A la sk a  G a m in g  C o m m iss io n  [D E P A R T M E N T  O F

13 || R E V E N U E ] to a d m in is ter  c h a p te r . T he A la sk a  G a m in g  C o m m iss io n  in the

14 || D epartm ent o f  R evenu e shall adm in ister this chapter.

15 || * S e c . 3. A S  0 5 .1 5 .6 9 0  is am ended by  add in g  a n e w  paragraph to  read:

L
-1- CSHB 509( )
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(46 ) "com m ission"  m ean s the A laska G am in g  C om m ission .

* S ec . 4 . A S  05 is am ended by add in g a n e w  chapter to read:

C h ap te r 18. A laska G am ing Com m ission.

4 I A rticle 1. A dm inistration.

5 I Sec. 05.18.010. C reation of commission, (a) T he A la sk a  G am ing

6 | C om m ission  is e stab lish ed  for the purposes o f  generating reven u e for the state and

7 II regulating gam ing  a ctiv it ie s  in the state. The c o m m iss io n  is estab lish ed  in the

8 D epartm ent o f  R even u e. T h e c o m m iss io n  con sists o f  sev en  m em b ers appointed by the

9 governor, subject to con firm ation  by th e  legislature. O ne m em ber shall b e  appointed

] 0 from  each o f  the four ju d ic ia l d istricts o f  the state. T hree m em b ers shall be at-large

] 1 m em bers. N o t m ore than four o f  the seven  m em bers m ay be m em bers o f  the sam e

12 p o litica l party. T hree m em bers o f  the com m ission  m ust be in vo lved  in charitable

] 3 g a m in g  in this state, on e  o f  w h om  m ust b e  a representative from  a perm ittee hold ing a

14 perm it under A S  0 5 .1 5  for b in go , on e  o f  w h om  m u st be a representative from  a

15 perm ittee ho ld ing a perm it under A S  0 5 .1 5  for pu ll-tabs, and one o f  w h om  m ust be a

16 representative from  a  perm ittee h o ld in g  a perm it under A S  0 5 .1 5  for a charitable

17 ga m in g  activity  other than b in go  or pull-tabs. The m em b ers o f  the com m ission  shall

18 e le c t on e  m em ber to serve as chair o f  the com m ission .

19 (b) M em bers serv e  staggered  term s o f  three years. A  m em ber m ay be

2 0  reappointed but m ay n ot serve  for m ore than six  years.

21 (c) A  m em ber o f  the c o m m iss io n  does not rece iv e  a salary for serv ice  on the

2 2  co m m issio n  but is entitled to  per d iem  and travel ex p en ses  authorized for m em bers o f

23  boards and c om m ission s under A S  39 .20 .1  SO.

24  (d) A  m em ber o f  the c o m m iss io n  m ay not have a pecuniary interest in a

2 5  contract or agreem ent entered into by  the com m ission .

2 6  (e ) A  person m ay not serve as a m em ber o f  the com m ission  i f  that person

2 7  (1 ) has been con victed  o f

2S I (A ) a felony; or

2 9  (B ) an o ffen se  under this chapter, A S  11 .6 6 .20 0  - 11 .66 .280 , or a

30  com parable p rov ision  o f  m unicipal, state, or federal law; or

31 (2 ) is an e lected  offic ia l o f  the state or o f  a political subdivision  o f  the

CSHB 509( ) -2-
N e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]



• 11

1 state.

2  (f) A  person may not serve as a m em ber o f  the com m ission  until the

3 investigation  required under A S  18 .65 .080(b ) is com pleted .

4 (g ) Four m em bers o f  the com m ission  constitute a quorum for the transaction o f

5 business.

6 (h) T he governor m ay rem ove a m em ber for cause, including incom petence,

7 neglect o f  duty, or m isconduct in o ffice. A  m em ber being rem oved for cau se  shall be

8 g iven  a cop y  o f  the charges and afforded an opportunity to publicly present a d efen se in

9 person or by cou nsel upon not less than 10 days' notice. I f  a m em ber is rem oved for

10 cause, tire governor shall file with the lieutenant governor a com plete statem ent o f  all

11 charges m ade against the m em ber and the governor's findings based on the charges,

12 together w ith a com plete  record o f  the proceedings.

13 (i) The governor m ay im m ediately suspend a m em ber for a v io lation  o f  law  or

14 for m isconduct in o ffice  pending rem oval from  o ffice  under (a) o f  this section .

15 S ec . 05 ,1 8 .0 2 0 . M eetin g s, (a) T he co m m issio n  shall m eet at least quarterly at

16 tire call o f  the chair, at the request o f  a majority' o f  the m em bers, or at a regularly

17 scheduled  tim e set by the com m ission .

] 8 (b) A n  action  o f  the com m ission  is not b ind ing un less taken at a m eetin g

19 where four or m ore o f  tire m em bers are present and v o te  in favor o f  the action .

2 0  S ec . 0 5 .1 8 .0 3 0 . D u ties an d  p o w e r s  o f  c o m m iss io n , (a) T h e com m ission

21 shall

2 2  (1 ) enter into contracts and agreem ents necessary  to  carry out the

23  p rov ision s o f  th is chapter;

2 4  (2 ) adopt regulations necessary  to carry out the p ro v is io n s o f  this

2 5  chapter;

2 6  (3 )  adm inister, regulate, and en force  the charitable gam in g  la w s under

2 7  A S  05.15;

28  (4 )  recom m end p o licy  d irection  for  the operation and adm inistration  o f

2 9  gam in g  a ctiv ities  in A laska;

3 0  (5 ) report to the governor and the legislature each quarter on the

31 gam ing a ctiv ities  authorized and on the total revenue, prize  d isbursem ent, and other

WORK D R A FT WORK D R A FT 23-LS1768\I
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1 exp en ses  for the preced in g  quarter;

2 (6) report to  the governor and the legislature each  year on  authorized

3 gam in g  activ ities, in clu d in g  a full and com p lete  statem ent o f  iev en u e , prize

4 d isbursem ent, and other e x p en ses , and recom m endations for ch a n g es in th is  chapter;

5 (7) report to the governor and the legislature as frequently as the

6 com m ission  determ ines n ecessa ry  on co n clu s io n s from  the a n a ly sis  o f  the reaction o f

7 state residents to gam ing  a ctiv itie s , and cn  m atters that require ch a n g es in  the law  to

8 prevent v io la tion s or eva sio n s o f  th is chapter or to correct un desirable con d ition s in

9 con n ection  w ith  the operation or adm inistration o f  gam ing activ ities;

10 (8) m onitor the operation  o f  gam ing throughout the state; and

1 1 (9) study and in vestiga te  the operation and adm inistration  o f  gam ing

12 law s o f  other states and o f  federal law s that affect gam ing activ ities .

13 (b) T he com m ission  m ay participate w ith other states in m ulti-sta te  gam ing

14 activ ities  i f  perm itted by the leg islatu re.

15 S ec . 05.18.040. R e g u la t io n s . T he com m ission  shall adopt regulations under

16 A S  4 4 .6 2  (A dm inistrative P rocedure A ct) to establish

17 (1) the typ es o f  gam in g  a ctiv ities to be conducted;

IS (2) the p laces and location s w here gam ing a ctiv ities  m ay  be conducted;

19 and

20  (3) all m atters n ecessary  or desirable to carry out this chapter and

21 A S  0 5 .1 5 , to operate g am in g  a ctiv ities  e ffic ien tly  and eco n o m ica lly , and to  m ake the

22  participation in gam ing  a ctiv ities  and the distribution o f  prizes con ven ien t.

23 S ec . 05.18.050. E x e c u t iv e  d ir e c to r  an d  e m p lo y e e s , (a) The com m ission

24 shall em p loy  an e x ecu tiv e  d irector w ho is qualified  by training and exp erien ce  to

25 con du ct the day-to-day  w ork o f  the com m ission . T he director m a y  not engage in

26  another p rofession  or occup ation .

27  (b) Subject to  the approval o f  the com m ission , th e  director m ay appoint

28 depu ties required to carry out th e  functions and duties o f  the c o m m issio n . The

29  director m ay appoint p ro fession a l, technical, and clerical e m p lo y e e s  necessary  to

30  perform  the duties o f  the c o m m issio n .

31 (c ) The director and other em p loyees o f  the com m ission  are in the exem pt

II WORK DRAFT WORK DRAFT 23-LS1768M
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service under A S  3 9 .2 5 .1 1 0 .

(d) T he c o m m iss io n  m ay not e m p lo y  a p erson  w h o  has been con victed , 

including con v ic tio n  based on a guilty p lea or p lea  o f  no lo  contendere, o f  an o ffen se  

that d isq ualifies a person from  being a m em ber o f  the com m ission .

Sec. 0 5 .1 8 .0 6 0 . D u tie s  o f  d irector . T he d irector shall

(1 ) su p erv ise  the operation and adm inistration  o f  gam ing  activ ities;

(2 ) act as secretary to the com m ission ;

(3 ) c o n ta c t  w ith agents and contractors to en gag e  in or conduct or 

operate gam ing activ ities;

(4 ) m eet at least quarterly w ith  the c o m m iss io n  on the operation  and 

adm inistration o f  ga m in g  activ ities;

(5 ) m ake availab le  for insp ection  by th e  c om m ission , upon request, all 

books, records, f ile s , and other inform ation and d o cu m en ts o f  the com m ission ;

(6 ) a d v ise  the com m ission  and m ake recom m en d ation s to im p rove the 

operation and adm inistration  o f  gam ing in the state;

(7 ) suspend or revoke a contract issu ed  under th is chapter for a 

violation  o f  th is chapter or the regulations adopted under this chapter;

(8 ) subject to  the approval o f  the co m m iss io n , enter into contracts for 

the operation and adm inistration o f  gam ing a ctiv itie s , excep t that agent contracts are 

not subject to the approval o f  the com m ission ;

statem ent o f  the reven u e, prize d isbursem ents, and other exp en ses  for the preceding  

m onth; and

(1 0 ) adm inister and enforce the charitab le gam in g  law s in A S  0 5 .1 5 . 

Sec. 0 5 .1 8 .0 7 0 . S u b p o e n a s , (a) T he d irector or the com m issio n  m ay  

subpoena w itn esses and docum en ts in a m atter o v er  w h ich  the com m ission  has 

jurisd iction , control, or supervision . The director or th e  co m m issio n  m ay adm inister  

oaths and affirm ations to persons w h ose  testim on y  is required.

(b) I f  a pc: son  fa ils to  ob ey  a subpoena, or i f  a person  refuses to  answ er a 

relevant question or to exh ib it a docum ent w hen ordered to do so  by the director or the 

com m ission , the director or the com m ission  m ay ap p ly  to the superior court for an

(9 ) p rovid e each month to the co m m iss io n  a fu ll and com plete
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order d irecting the person  to com p ly  w ith th e  su b p oen a  or the order. T h e  court m ay  

order the p erson  to  com p ly .

A rtic le  2 . G a m in g  A c t iv it ie s .

S e c . 0 5 .1 8 .1 0 0 . G a m in g  a c t iv it ie s . T h e  com m ission  shall authorize the 

gam ing a ctiv itie s  that the com m ission  determ ines to be appropriate i f  th e  leg islature  

has authorized th o se  activ ities to be con du cted  in the state. The c o m m iss io n  m ay not 

authorize a charitab le gam ing activ ity  u n less that activ ity  is auth orized  under 

A S  0 5 .15 .

A r tic le  3 . M isc e lla n e o u s  P r o v is io n s .

S e c . 0 5 .1 8 .3 0 0 . S ta te  g a m in g  fu n d  an d  a p p r o p r ia tio n s . There is  created in 

the general fund the state gam ing fund. T he state g am in g  fund con sists  o f  all revenue  

received  from  g a m in g  activ ities and all other m o n ey  credited or transferred to the fund 

from another fund or source.

S e c . 0 5 .1 8 .3 1 0 . A u d it. T he c o m m iss io n  shall have an audit o f  the b ook s and 

accounts o f  the co m m issio n  perform ed at least o n c e  in each year by certified  public  

accountants. T he L eg isla tive  B udget and A u dit C om m ittee shall ann ually  perform  

post-audits o f  the com m ission  and report to the leg isla tu re. The co m m issio n  m ay have  

specia l audits perform ed  at any tim e on its ow n  m otion  or at the request o f  the 

director. T he c o m m iss io n  shall file  a cop y  o f  each  audit with the com m issio n er  o f  

revenue and the leg islature.

S ec . 0 5 .1 8 .3 2 0 . P r o h ib ited  a c ts , (a) A  person m ay not

(1 ) k n ow in g ly  act as an agen t or se ll a gam ing product u n less the 

person has a contract w ith  the co m m ission  to be an agent, or is an e m p lo y e e  o f  an 

agent and se lls  g a m in g  products or awards ga m in g  prizes under the su p erv ision  o f  the 

agent;

(2 ) kn ow in g ly  se ll a ga m in g  product at a price greater than that fixed  

by the co m m ission ;

(3 ) k n o w in g ly  se ll or o ffer  to se ll a gam ing  product to a p erson  under 

21 years o f  age;

(4 ) k n ow in g ly  present a cou n terfeit or altered gam ing  product for 

paym ent or transfer a counterfeit or altered g am in g  product to another person to

CSHB 509( ) -6-
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present for paym ent;

(5 ) w ith intent to defraud, fa lse ly  m ake, alter, forge, utter, pass or  

cou n terfeit a g am in g  product; or

(6 ) im personate a rep resen tative  o f  the com m issio n .

(b) A  contractor, an agent, the governor, or an o fficer  or e m p lo y e e  o f  the 

c o m m iss io n  m ay not purchase a g a m in g  product, rece iv e  a gam in g  p r ize , or participate 

in a g a m in g  activ ity .

(c ) A n agent or contractor m a y  n o t k n o w in g ly  w ith h o ld  funds o w e d  to the 

c o m m iss io n .

(d ) T his section  d oes not prohib it a person from  g iv in g  a g a m in g  product to 

another person  o f  any age.

(e ) In this section , "know ingly" has the m eaning  g iv en  in A S  1 1 .8 1 .9 0 0 .

S e c . 0 5 .1 8 .3 3 0 . A ss ig n m e n t o f  c o n tr a c ts . A  person that enters into a contract 

under th is chapter m ay not assign  the con tract w ith ou t the approval o f  the com m ission .

S ec . 0 5 .1 8 .3 4 0 . Penalty'. A  p erson  that v io la tes  A S  0 5 .1 8 .3 2 0  or 0 5 .1 8 .3 3 0  is 

gu ilty  o f  a c la ss  C felony .

S ec . 0 5 .1 8 .3 5 0 . S ta te m e n t o f  o d d s . Each ga m in g  product m ust ind icate the 

odd s o f  w in n in g  a prize in the particular ga m in g  activ ity  represented by the product.

A r tic le  4 . G e n e r a l P r o v is io n s .

S ec . 0 5 .1 8 .9 0 0 . D e fin it io n s . In th is chapter, u n less the con tex t requires 

o th erw ise ,

(1 ) "com m ission" m ean s the A la sk a  G am ing C o m m issio n ;

(2 ) "director" m eans the e x e cu tiv e  director o f  the com m ission ;

(3 ) "gam ing product" m ean s a tick et, receipt, card, or other item, 

ex cep t a p rize, received  by a person from  an agent or an em p lo y ee  o f  an agent as 

e v id e n c e  o f  participation in a gam in g  a ctiv ity  under th is chapter;

(4 ) "operation and adm inistration" in clu d es accou n tin g , sales, 

p rom otion , and security;

(5) "person" has the m ea n in g  g iv en  in  A S  0 1 .1 0 .0 6 0  and a lso  includes  

an esta te , receiver, trustee, a ss ign ee, referee , or other person  acting  in a fiduciary or 

rep resen tative  capacity , w hether app oin ted  by a court or o th erw ise , and a departm ent,
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c om m ission , agen cy , or instrum entality  o f  the state, in clu d in g  a m u n icip a lity  and an 

ag en cy  or instrum entality o f  a m unicipa lity .

* S ec. 5 . A S  1 1 .6 6 .28 0 (2 ) is  am ended to  read:

(2) "gam bling" m ean s that a person stakes or risks som eth in g  o f  value  

upon the outcom e o f  a con test o f  ch an ce  or a future con tin gen t even t n ot under the 

person's control or in flu en ce , upon an agreem ent or understanding that that person or 

so m eo n e  e lse  w ill rece ive  som eth in g  o f  value in the even t o f  a certain outcom e; 

"gam bling" d o es not includ e

(A ) bona fid e  b u sin ess transactions va lid  under the law  o f  

contracts for the purchase or  sa le  at a future date o f  secu rities  or com m odities  

and agreem ents to com p en sa te  for lo ss  caused by th e  happening o f  chance, 

includ ing contracts o f  in d em n ity  or guaranty and life , health , or accident 

insurance;

(B ) p lay in g  an am usem ent d ev ice  that

(i) con fers on ly  an im m ed ia te  right o f  replay not 

exch an geab le  for so m eth in g  o f  value other than the p r iv ilege  o f  

im m ediate replay; and

(ii) d o es  n ot contain a m ethod  or d ev ice  b y  w hich  the 

p riv ilege  o f  im m ed iate  replay m ay be can ce lled  or revoked; or

(C ) an activ ity  authorized by the A la sk a  G a m in g  C o m m iss io n  

[D E P A R T M E N T  O F R E V E N U E ] under A S  0 5 .1 5  o r  A S  0 5 .1 8 ;

* See. 6 . A S  1 8 .6 5 .0 8 0  is am ended by add ing a n ew  su bsection  to read:

(b) The Departm ent o f  Public Safety  shall investigate and ascertain whether a 

person appointed by the governor to serve as a m em ber o f  the A laska Gaming 

C om m ission  has been convicted  o f  a crim e set out in A S 0 5 .1 8 .0 1 0(e).

* Sec. 7. A S  3 9 .2 5 .1 1 0 (1 1 ) is  am ended to  read:

(1 1 ) th e  o fficers and e m p lo y ee s  o f  the fo llo w in g  boards, com m ission s, 

and authorities:

(A ) [R E P E A L E D

(B )] A lask a  Perm anent Fund C orporation;

(B ) [(C )] A la sk a  Industrial D evelop m en t and Export Authority;

CSIIB  509( ) -8-
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I Q  [(D )] A laska C om m ercial F ish er ies Entry C om m ission ;

(D ) [(E )] A laska C o m m iss io n  on  P ostsecondary Education;

(E ) [(F )] A laska A erosp ace  D ev e lo p m en t Corporation;

(F ) [(G )] A laska N atural G as D ev e lo p m en t Authority;

(G ) A la sk a  G a m in g  C o m m iss io n ;

* S ec. 8 . A S  3 9 .5 0 .2 0 0 (b ) is  am ended by adding a n e w  paragraph to read:

(5 8 )  A lask a  G am ing C om m ission  (A S  0 5 .1 8 ).

* S ec . 9 . A S  0 5 .1 5 .6 9 0 (9 )  is  repealed.

* S ec . 10. T he u n cod ified  law  o f  the State o f  A lask a  is  am ended by adding a n ew  section  to
J

R E V ISO R  IN S T R U C T IO N . The revisor o f  statutes is instructed to change references  

to  the "com m issioner" and "department" in A S 0 5 .1 5  to  "com m ission" un less it is  clear from  

the con text that "com m issioner" refers to a com m ission er  other than the com m ission er  o f  

reven u e and "department" refers to a department other than the D epartm ent o f  R evenue.

WORK DRAFT WORK DRAFT 23-LS1768\I
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Testim ony to House L abor and  C om m erce C om m ittee 
HB111 Extend R egulatory Com m ission of A laska 

M arch 10,2003 
G. N anette Thom pson, RCA

G ood  afternoon Chair A n derson  and V ice-C hair.L yn n , com m ittee  m em bers. Thank y ou  
for a llo w in g  m e to testify  before your com m ittee  today. I w ant to thank you for so  
q u ick ly  con firm in g  the G overn or’s tw o new  appointm ents to the R C A , D ave H arbour and 
M ark Johnson.

T he R C A  supports the G overn or’s b ill that w ill reauthorize the ag en cy  for four years. T he  
R C A ’s m ission  is to protect consum er interests by ensu ring  affordable, reliab le utility  and 
p ip elin e  serv ices and ensu ring that utility and p ip elin e  infrastructure is adequate to 
support com m u n ity  n eed s. W e have co m e a lon g  w ay  s in ce  the agen cy  w as created in 
1999, reducing the notorious b ack log  to  a m anageab le open  caseload  o f  several hundred. 
W e h op e  to be ab le to sp en d  tim e focu sin g  on som e o f  the im portant p o licy  issu es fa c in g  
the m arkets in transition to com petition  during the next year.

E very state has a regulatory a gen cy  to insure that u tility  serv ice  is ava ilab le  at reasonab le  
prices to its c itizen s. R egulatory  agen cies h istorically  w ere form ed to m ake sure that 
m o n op o ly  providers o f  u tility  serv ice  d id  not take advantage o f  their custom ers. In 
m arkets transitioning to com p etition , our role is d ifferent. W e need loo k  no further than 
the C aliforn ia  en ergy  m arkets for an exam p le  o f  w h y  resp onsib le  deregulation  is 
im portant. T he transition from  a m onopoly  to a co m p etitiv e  market d oes not happen  
overnight. It is our resp on sib ility  to e ffec t the transition that the law  directs, and m ake  
sure that con sum ers con tin ue to receive  fairly priced serv ices during and after the 
transition. W e str ive  to strike the appropriate balance betw een  regulatory oversight and  
open m arkets by adjusting the lev e l o f  regulation as m arkets d evelop .

B eca u se  the telecom m u n ication s industry and their lob b y ists  in your halls have p layed  
out the “phone w ars”, I’ll use that industry as an ex a m p le  and try to put som e o f  what you  
m ay b e  hearing from  them  in perspective.

There is com p etition  in the telecom m u nication s industry because in 1996 C ongress sa id  
there sh ou ld  be. CongTess gave states the resp onsib ility  to transition m on op oly  m arkets to  
com p etition  b ecau se they  recogn ized  that m arkets varied by state, and national rules 
w ould  not get the jo b  d on e. T he larger local m arkets in A lask a  are ahead o f  the rest o f  the 
cou nty  in the transition to com petition . W e got a head start b ecau se  the B e ll  com p an ies  
never provided serv ice  in A laska. A ll other states had to g o  though the “271 p rocess” to  
insure that the incum bent carrier’s netw ork w as open to com petitors before  the local 
com p an y cou ld  enter the lon g  distance bu siness. W e sk ipped that step , and the three to 
fiv e  years it took m ost states to com p lete  it, and w ent d irectly  to arbitrating  
interconnection  agreem ents. Just after the T elecom  A ct w as passed , G C I filed  a petition  
for in tercon nection  and asked us to set prices for leasin g  parts o f  the incu m b en t’s 
netw ork. T he A P U C  fin ish ed  that process even  before the FC C  adopted regulations 
tellin g  state co m m ission s how  to set prices. T he A P U C ’s order ack n ow led ged  that the
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FC C w as in the process o f  setting national pricing rules, and in v ited  either party to ask  
them  to rev isit the results after those rules w ere clear. T he R C A  is now  in the p rocess o f  
doing  that for the A n chorage market. T his con troversy  w e  face about the appropriate 
level o f  continued regulation  and the best w ay to set prices, is  bein g  p layed  out in a lm ost  
every state nationw ide, and in the courts. In M ay o f  last year, the U n ited  States Su prem e  
Court upheld  the F C C ’s m ethod ology  for setting  in tercon nection  prices. T he Suprem e  
Court noted that com petitors w ere m aking sign ifican t investm ents and that the FC C  
correctly  look ed  at w hat is  w ould cost for another e ffic ien t carrier to replace the 
in cu m b en t’s netw ork w ith  the best available tech n o logy , not what the incum bent spent or 
w ould  spend to rebuild the ex istin g  network. ( Verizon v. FCC, 122 S .C t.1 6 4 6 , 2 0 0 2 ).
T he R C A  has stayed  in vo lved  in the details o f  these enorm ous changes in the 
telecom m u n ication s sector, as it has p layed  out in our m arkets and across the country.

Our appeal record te lls  you  that w e are do ing  our jo b  w e ll. A s an adm inistrative agen cy , 
w e do not m ake the law ; w e apply it. If w e  are not app ly ing  it correctly , parties m ay  
appeal to state or federal court and ask them  to set us straight. T he R C A  has issu ed  
hundreds o f  final orders sin ce  w e started in July 1999. S o  far, s ix teen  have been app ealed . 
T he a g en cy ’s d ec isio n s have not yet been reversed, although there are several appeals  
pending. In one c a se  the court rem anded a case to us w ith instructions to hold a hearing  
before m aking a d ec isio n , but n o .ic  have reversed a substantive d ecision . That track  
record sh ou ld  tell you  that w e are su ccessfu lly  an a lyzin g  the facts presented to us and 
issu in g  d ec isio n s that are consistent with legal p reced en ts and supported by  the facts in 
the record. W e m ake d ecision s based on evid en ce presented  through a process d esig n ed  
to insure that all parties’ rights are protected.

The R C A  d o es m ore than settle phone wars. vVe adm inister the P C E  program . W e  are 
rev iew in g  our PC E regulations in response to a resolution  from  A R E C A  to im prove the 
reliability  o f  the in form ation w e use to adm inister the program  and to increase e ff ic ie n c y  
am ongst the program ’s beneficiaries. W e  also rev iew  tariff prices for p ipelines to insure  
that th ose  w h o  sh ip  to destinations in A laska pay ju st and reasonable rates. W e a lso  
review  costs  incurred by providers o f  m onopoly  serv ices; water, sew er, electric and gas, 
to insure that custom ers pay a fair price for the serv ices they receive . W e set rules in 
other m arkets that are transitioning to com petition , su ch  as refuse in som e parts o f  the 
state, and lon g  d istance statew ide. W e ju st fin ished  m o d ify in g  our regulations to m ake it 
easier for lo n g  d istance carriers that serve on ly  a sm all part o f  the m arket to se ll their  
serv ices to A laskan  consum ers.

I o ffer  a few  final notes. First, our budget. A ll o f  the m on ey  used by  the R C A  c o m e s  
from  utility  ratepayer through the R egulatory C ost C harge. W e get no general fund  
m onies. T herefore the proposal in the G overnor’s budget to reduce our sta ff leve l b y  
seven  and transfer the Public A d vocacy  Section  to the A ttorney G eneral’s o ffic e  w ill not 
save the state m oney. T he Public A d vocacy  S ection  should  be independent, and 
reassign ing  the function  to Departm ent o f  Law m ay preserve that independence. It m ay  
also, h ow ever , com p rom ise  the ag en cy ’s ability to con tin ue to m eet the case  p rocessin g  
dead lin es im p osed  during the last leg isla tive  sessio n . T he G overn or’s E x ecu tive  Order 
transferred the pu b lic  advocacy function, but rem ained silen t on w hat that section  has
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spent a sign ifica n t am ount o f  tim e d o in g -in vestiga tin g  filin gs where there are no other  
parties. I f  f iv e  o f  the sev en  elim inated  p o sitio n s are restored to our budget, w e  can  
transfer them  to the agen cy staff and handle the additional workload. W ithout those  
p o sition s restored, w e  are un likely  to be able to continue to process cases w ithin the 
statutory tim elin es. Third, the reports. T he leg is la tiv e  auditor spent tim e in our o ff ic e  and 
is fam iliar w ith  our m ission . I com m en d the leg is la tiv e  auditor’s report to you . T he  
study com m ission ed  by Departm ent o f  A dm inistration  and done by B earing P oint has 
so m e  help fu l background on the telecom m u n ication s industry in our state. T he recen tly  
released  D arby report is the work o f  three ind iv id uals, not the seven  con tem plated  by the  
statute, and did  not include any input from  the R C A . It cannot be called a com p reh en sive  
stu dy  o f  the a g en cy  b ecau se  they never talked to us, or look ed  at the pu b lic ly  ava ilab le  
inform ation on  our w eb site  or in our annual report. M any o f  the recom m endations are for  
actions that w e  have already begun.

I encou rage you  to let this agency continue to do its jo b . Participation in the su nset 
reauthorization process is tim e-consum in g  for the agen cy and detracts from  our ab ility  to 
handle cases . T he legislature has the option an y  year to redirect our m ission . I urge you  
to reauthorize the agen cy  for four years.
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TESTIMONY OF KRISTI CATLIN 
HOUSE LABOR AND COMMERCE COMMITTEE 
HOUSE BILL 111 
MARCH 10, 2003

Good afternoon, Representative Anderson and members of the committee. For the 
record, my name is Kristi Catlin, Director of Government Affairs for AT&T Alascom, with 
its main business address at 210 E. Bluff Drive, Anchorage, Alaska, 99501.

Thank you for the opportunity to testify at this hearing. As you know, AT&T 
Alascom, and before that, Alascom, has a long history of providing telecommunications 
services to the state of Alaska. In fact, it has the longest history of any interexchange 
carrier in the state today. It is from those very roots, and having witnessed the broad 
changes in technology and market shift over the years, that we would like to offer our 
perspective and respectfully make some requests for the legislature to consider.

We believe that both telecom service providers and policy-makers have a two­
fold obligation to the constituents of this state. Those are: ensuring that basic telecom 
services remain affordable to everyone in the state; and providing a regulatory 
environment that fosters continued investment ;:i the state telecom infrastructure, 
thereby ensuring that advanced services will reach to all parts of the state.

In the early days, Alascom was the only long distance carrier in Alaska, and as 
such, the regulated monopoly. Regulations were put in place to ensure that Alascom did 
not misuse its monopoly power in pricing its services to consumers. In addition, in 1991, 
when intrastate long distance competition was initiated, additional regulations were 
developed to ensure that Alascom did not misuse its monopoly power to subvert 
competition. At the same time, new entrants to the long distance market were granted 
broad and significant freedoms. And even though the market was highly competitive in 
1995 when AT&T bought Alascom, for the most part, it bought a company regulated as 
though it were a monopoly. As we all know, the regulations governing utilities with a 
legal monopoly work in two directions: they protect the consumer from unreasonable 
prices on one side of the equation, and they ensure a reasonable return for the regulated 
entity on the other side. Without a reasonable return, companies do not invest and 
services, therefore, do not advance.

Many of the regulations which restrict AT&T Alascom today are vestiges of that 
monopolistic environment I spoke of previously. However, in this highly competitive 
marketplace, they do not serve as an incentive for investment -  they only serve to add 
cost and thereby provide a disincentive for investment. As far as protection of the 
consumer on prices, we have almost 20 years of empirical evidence in the long distance 
market in the U.S. to show that competition serves the consumer well. In 1984, when 
AT&T was first broken up, the average discounted corporate minute was around $.45. 
Today, the average discounted corporate minute is under $.045. That's a whole order of 

•magnitude swing. And yet, during that same time period, the long distance industry went 
from approximately $9 -10B to about $90-110B. It was deregulation of the industry and 
the management of competition that spurred investment. And in 1995, when AT&T fell 
below 60% market share in the lower 48, the FCC ceased regulating AT&T as the 
“dominant carrier'’ and deemed the market for long distance as “competitive”.

And yet, here in Alaska, where AT&T Alascom now has 42% of the long distance 
business (and shrinking), and our largest competitor, GCI, has 46-48% of the long 
distance business (and growing), AT&T Alascom is still considered the dominant carrier, 
despite a four-year attempt to get relief from this regulation at the RCA. This regulation



adds substantially to our cost structure for tracking, journalization, and reporting. It also 
adds regulatory process that our competitors don’t have that keeps us from being 
competitive in the marketplace. The whole situation really begs a definition for 
‘’dominance’’. Additionally, with the increased costs and inability to compete effectively 
because of outdated regulations, our ability to attract capital and invest in the network is 
severely “hamstrung".

I believe that over the next 12-18 months, this state must wrestle with some 
difficult issues of telecom regulation. At stake is the very survival of an infrastructure 
that’s struggling to keep up with the rest of the country. In a true free market, there is 
less regulation, not more. And competition, not regulation, becomes the force to shape 
the market.

I would ask you to carefully and thoughtfully consider the market dynamics at 
work here, and the definitions of broader market issues such as “dominance" and 
“competition". I would also ask you to carefully consider your role in mandating an 
environment that has less regulation, not more, in order to create and maintain 
incentives to invest in the modem telecommunications infrastructure that all Alaskans 
desire.

As you consider House Bill 111 reauthorizing the RCA, please know that AT&T 
Alascom could support legislation which would extend the RCA for another 2-4 years, 
however, as we stated last year -  only if the RCA is truly committed to bringing about 
regulatory reform. Status quo is not an option, if you intend to have a healthy, 
competitive telecom market and infrastructure in Alaska. We have drafted appropriate 
language to assist the legislature in defining "dominance,” and are submitting it for your 
consideration.

Thank you, once again for this opportunity to present our testimony. I would be 
happy to answer any questions you might have.



Testimony of Wesley E. Carson
Before the House Labor & Commerce Committee

March 10, 2003

Mr. Chairm an and m em bers o f  the com m ittee , thank yo u  for this opportunity to  address 
yo u  today. M y  reason for b e in g  here is  to em p h a size  the im portance o f  deferring any  
action  to re-authorize the R egulatory  C o m m iss io n  o f  A la sk a  until the state has articulated  
a clear se t o f  te lecom m u n ication s p o lic ie s  to gu id e  the com m ission .

A lthough  w e  have lon g  advocated  for the d evelop m en t o f  state p o lic ie s  to gu id e  the 
R C A , th is is o f  even  m ore critical im portance today. O n February 2 0 th, the Federal 
C om m u n ication s C o m m iss io n  issu ed  its lon g -aw a ited  rules to rev ise  netw ork unbundling  
ob lig a tion s for com p etition  in the loca l telep h on e m arket. In m aking this d ec is io n , the 
FC C  too k  the unprecedented step  o f  de legatin g  to state  c o m m issio n s broad regulatory  
discretion  that p rev io u sly  w as thought o n ly  to b e  exerc ised  by federal authority.

T h is d e legation  w ill a llo w  the R C A  to n ow  un ilaterally  determ ine w hether incum bent 
loca l telep hone com p an ies, lik e  A C S , m ust con tin u e  to provide e lem en ts o f  their  
netw orks to com p etitiv e  carriers at b e lo w -c o st p rices. A s  the FC C  has fa iled  to provide  
sp ec ific  instructions to the states, it is  n ow  im perative that the L egislature act to d ev elo p  
appropriate telecom m u n ication s p o lic ies to gu id e  the R C A  in its d ecisio n -m ak in g  g o in g  
forward.

T here are m any telecom m u n ication s p o lic y  issu es  that require your attention. T he R eport 
to the S en ate  A p p o in tees to the Task Force on  O perations o f  the R C A , subm itted  on  
January 3 0  by D arby A sso cia tes, m akes so m e  very  relevant p o in ts, includ in g that 
regulators need  to fash ion  rules design ed  to encou rage investm ent; that the R C A  sh ou ld  
rev iew  the adequacy, need and rationale for leg a cy  regulations based on  an assum ption  o f  
incum bent m arket pow er; and that it is  tim e to exp lore  a w id e  range o f  less  regulatory  
op tion s and find w ays to substiUite market forces for regulation.

T h e R C A  has c learly  dem onstrated a propensity  for m ore regulation as the m eans o f  
prom oting com petition , rather than a llo w in g  m arket forces to govern. T he D arby R eport 
quite correctly  con clu d es that “application o f  o ld  regulatory m od els based  on m arket 
con d ition s that no longer prevail d oes a gross d isserv ice  to the p eop le  o f  A la sk a .”

A s  you  m ay  kn ow , A nchorage ho lds the d istin ction  for bein g  the m ost com p etitive  local 
telep h on e m arket in the country. A lth ou gh  o p en  to com p etition  for a m u ch  shorter period  
o f  tim e, Fairbanks and Juneau are rapidly m o v in g  in a sim ilar direction. In a ll three o f  
these  m arkets, the R C A  has unfairly m andated that the com petitor b e  a llo w ed  to use  the  
A C S  netw orks at rates that are b e lo w  cost. T he R C A  has also  taken an activ ist role  in  
term inating the “rural exem p tio n s” that C ongress authorized to ensure that the n ation ’s 
sm aller m arkets rem ained v iab le  -  even  term inating the “rural exem p tion ” in location s as 
sm all and co stly  to serve as N enana and Seld ov ia .



T he net result o f  these regulatory action s has b een  to com p rom ise  the C om p an y’s  ability  
to attract and com m it capital. T his is  c learly  not ju st an A C S  op in ion , but rather a fact 
that is  b eco m in g  broadly understood.

A s  yo u  are aware, the State o f  A lask a  contracted w ith  B earingP oint (form erly  K P M G  
C on su ltin g) to produce the “T elecom m u n ication s P o lic y  S tu dy and A ssessm en t for the 
State o f  A la sk a ,” w h ich  w as subm itted to the D epartm ent o f  A dm inistration  in  N ovem b er  
2 0 0 2 . T he report con clu d ed  that loca l telep hone com p etition  w h ich  forces incum bent 
loca l telep hone com pan ies to  lea se  their netw ork to com petitors as b e lo w -c o st pricing  
“p oten tia lly  im p o ses  a  financial burden on  incum bents, and m a y  artific ia lly  support 
com petitors at the sam e tim e.” T he R C A , b y  m eans o f  the in terconnection  term s it 
im p osed  on  A C S , has don e exactly  that.

A  recent press release  b y  Standard &  P oor’s  addresses the dow ngrade o f  A C S  as b e in g  
“based on  com p etitive  pressure that has m ateria lly  w eak en ed  A C S ’s b u sin ess profile , 
im paired operating perform ance, and resulted in  credit m easu res.” T he press release  
further exp la ins: “T he rating on  A C S  reflects the com p a n y ’s  p o sition  as the lead in g  loca l 
exch an g e  carrier in  A laska , o ffse t by  h eavy  com p etition  in the loca l retail a ccess  lin e  
b u sin ess due to low  regulatory m andated loca l resale  loop  rates to the com p a n y ’s  loca l 
netw ork, a narrow market w ith lim ited  grow th opportunities, and h igh  acq u isition  and 
capital sp en d in g-re la ted  debt lev e ls .”

C learly, w e  are not alone in our jud gm ent that the R C A  has im paired A C S ’s ab ility  to 
raise capital. T he State m ust act to assure that the R C A  d oes n ot destroy the eco n o m ic  
v iab ility  o f  A la sk a ’s  largest local telep hone com pany, p rovid in g the last-m ile  con nection  
to nearly three out o f  four o f  its c itizen s.

A C S  urges the L egislature to m o v e  cau tiou sly  in your deliberations on  the R C A  
exten sio n  and to  properly seq u en ce your d ec is io n s. In addition to a general rev iew  o f  the 
R C A ’s structure and procedures, A la sk a ’s p o licy-m ak ers m ust carefu lly  r ev ie w  the  
C o m m iss io n ’s o n go in g  role in the adm inistration o f  the T elecom m u n ication s A ct o f  
1996 . W h ile  th is w as an im portant consideration  at the beg in n in g  o f  the leg isla tiv e  
se ssio n , it has been  m agnified  con siderab ly  by  the F C C ’s d e c is io n  on  February 20 . A s  
the R C A  g o e s  forward to accept the broad n ew  d elegation  it has received  from  the FC C , 
it sh ou ld  h ave  the benefit o f  clear p o lic y  gu id an ce that is lack ing in the F C C ’s  ruling.
O n ce the legislature has provided that guidance, the secon d  m atter o f  reauthorizing the 
C o m m iss io n  can be decided .

O n b e h a lf  o f  A lask a  C om m unications S ystem s, I thank you, M r. Chairm an and  
C om m ittee  m em bers, for the pr iv ilege  o f  addressing you  today.
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AARP Alaska

Honorable Tom  Anderson, Chau- 
H ouse Labor and Commerce Com mittee  
Alaska Capital, Room  432  
Juneau, A K  99801-1182

March 9 ,2 0 0 3  RE: H B  111 (Governor MurkowsJd) - Support

Dear Chair Anderson:

On behalf o f  the A A R P members in Alaska, w c encourage you and your colleagues on the 
H ouse Labor and Com merce Com m ittee to support HB 111 submitted by the H ouse Rules 
Com m ittee at the request o f  Governor Murkowskj.

H B 111 w ould reauthorize the Regulatory Com mission of Alaska for a period o f  four years. 
M uch o f  the debate over the R C A  in the past has focused on the utilities supervised by the 
Regulatory Com m ission o f  A laska and the relationship o f the RCA with die entities it 
supervises. AAR P relies on the RCA because it offers our members and all Alaskans the 
best opportunity to achieve basic consum er protections:

•  The ability to make inform ed choices about utility services
•  The security o f safe and reliable energy and telecommunications services
•  The assurance that sales practices and advertisements arc fair, so they do not 

confuse, mislead, or frighten the public
•  The reassurance that consumers receive accurate information, communicated clearly 

and in plain language so w e  understand our rights and remedies

The RCA assures consumers the right to affordable rates and access to such basic necessary  
services ss utilities and com m unications. W e emphasize "reasonable" rates but wc also 
em phasize access for our rural citizens.

The RCA allow s consumers an opportunity to participate in the governmental decision­
making process that shapes the marketplace and ensures meaningful consumer input.

3601 C StfMT, Suite 1420 I Anchorage, AK 99SC3 1 907-341-2277 1 907-341-2270 fax 1 1-877-434-7598 TTY 
Jam es G. Patkel, President | William D. Novelll, Executive Director and  CEO | w w w jarp .o rg
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When wronged, the RCA offers consumers redress and complaint resolution.

AARP believes the Regulatory Commission of Alaska is necessary for our organization and 
for our members. Without the RCA, we would be deprived of any public oversight vf 
energy and telecommunications services and, when a complaint is warranted, we would not 
have the RCA available and willing to listen to a consumer’s side of an argument.

The RCA protects our rights as consumers. We ask that the House Labor and Commerce 
Committee support Governor Murkowski's bill to reauthorize the RCA for four years. Our 
AARP families need it. All Alaskans need it.

AARP urges an “AYE” vote on HB 111.

Should you have any questions about our position, please feel free to contact Marie Darlin 
(907.586.3637), Coordinator of the AARP Capitol City Task Force; Patrick Luby 
(907.762.3314), AARP Legislative Representative; or me (907.245.5259).

Thank you for your consideration.

Marguerite Stetson 
AARP Alaska
Executive Council Member for Advocacy 
3009 Northwood Street 
Anchorage, AK 99517-1871 
907.245.5259 voice 
907.245.5279 fax 
ffrnas @ aurora.uaf.edu

cc: Governor Frank Murkowski
Vice-Chair Bob Lynn 
Representative Nancy Dahlsirom 
Representative Carl Gatto 
Representative Norman Rokeberg 
Representative Harry Crawford 
Representative David Guttenberg 
Marie Darlin 
Patrick Luby

Sincerely,



March 10, 2003

T he H onorab le T om  A nderson  
Chair, Labor and C om m erce C om m ittee  
H ou se  o f  R epresentatives  
State C apito l, F. jm  4 3 2  
Juneau, A K  9 9 8 0 1 -1 1 8 2

D ear R epresentative A nderson:

C hugach  is  con cern ed  about a recent order from  the R egulatory C om m ission  o f  A laska. 
W h ile  w e  are h op efu l that so m e  o f  the m ost troublesom e provisions o f  the order m ay be  
ch an ged  during the process o f  hearing our Petition for R econsideration , the dam age has 
already been done.

C hugach w orked hard to dem onstrate its financial strength and stab ility  to national rating  
ag en cies and financia l m arkets. O ver the past decade w e have su cc ess fu lly  im proved  our 
bond ratings. W e  w ere p leased  w hen w e ach ieved  “investm ent grade” ratings a few  years 
ago. Our high bond ratings translate into low er interest rates w hen it is necessary  to 
finance projects by  issu in g  bonds on the financial markets. T his in turn leads to low er  
co sts  paid  by con sum ers through utility  rates.

C hugach fee ls  stron g ly  that w e  have a case for reconsideration o f  the order from  the 
R C A . W e  are w ork in g  through the appeal process and are con fid ent th ings w ill ch an ge  
for the better; h ow ever , a s ign a l about the stability o f  the utility and investm ent c lim ate  in 
A lask a  has already been  sent to  the nation’s markets and individual investors.

Sou rce docum en ts are attached for your review .

S ign ed ,

Evan J. G riffith, G eneral M anager  
C hugach E lectric A sso c ia tio n , Inc.



ALASKA PERMANENT
C A PITA L M A N A G E M E N T  C O M P A N Y

900 West Fifth Avenue, Suite 601 
Anchorage, Alaska 99501

Phone:(907)272-7575
February 2 4 ,2 0 0 3

R egulatory C om m issio n  o f  A laska  
1016  W. 6 *  A v e .
A nchorage, A K  995 01-1963

D ear C om m issioners;

I h a v e  rev iew ed  your Order 26  in the C hugach Electric rate docket (U -0 1 -1 0 8 ) and write 
to exp ress m y  concern over the im pact o f  the order on C hugach’s bondholders. A P C M  is  
a substantial holder o f  Chugach’s bonds for c lien ts and for this reason h as a direct 
fiduciary resp onsib ility  to help assure that the rates you  set for Chugach are adequate to  
m aintain C hugach’s financial health and good  bond rating. I f  C hugach’s  bond rating 
w ere to drop, bondholders w ould lo se  value im m ediately . A dditionally , future bond  
issu es w ould  b e  relatively  m ore co stly  to Chugach and new  issu es m ay b e  rated b elow  the 
lev e l presently perm itted b y  som e client investm ent p o licy . T his w ould  com p el us to  
discontinue purchasing and holding Chugach bonds.

Frankly, your Order 2 6  has m e very concerned. I want to stress to you  th e  need to 
m aintain a v iab le  m arket for C hugach’s bonds. To accom plish , this, the utility  needs  
stability  in its revenues and m ust earn solid  m argins that g iv e  com fort to  th ose  w h o m ay  
buy those bonds. I urge you to establish rates such as those w hich h ave  b een  adequate in  
the past to a llow  reliable coverage o f  debt serv ice  and a llow  m odest but steady grow th in  
equity.

I k n o w  that your concerns are w ider than ju st those o f  bondholders but I h on estly  believe  
that in the long run, all o f  the various stakeholders in this matter -  includ in g the public -  
are best served by  stability. For this reason I  strongly urge that you  con sid er  carefully the 
im pacts o f  this order and revise your ruling as needed to ach ieve  a m ore m oderate result.

I ask  that this letter b e  m ade a part o f  the perm anent record in this p roceed in g .

Registered with the U.S. Securities and Exchange Commission



Thank you for your attention to this marter.

Sincerely, / /

• i/C*,
D avid  A . R ose  
Chairman and CEO

cc: Respective client files (thirteen)
M ichael R . C unningham , C F O , Chugach Electric



C h u g a c h  E l e c t r i c  A s s o c i a t i o n ,  A l a s k a ;  U t i l i t y ,  W h o l e s a l e  E l e c t r i c
C redit A nalyst: L eo  Carrillo, S a n  F ra n c isc o  (1) 4 1 5 -3 7 1 -5 0 7 7 ; K athryn M ock M as te rso n , S a n  F ran c isc o  (1) 4 1 5 -3 7 1 -5 0 0 9

Publication  d a te :  2 8 -F eb -2 0 0 3  
R eprin ted  from  R a tin g sD irec t

C redit p ro file

; From; ^  _________

$ 1 5 0 .0 0 0  mil.. C h u g a c h  E lec  A s s o c  1 s t  lien 
rev  b n d s  s e r  2 0 0 1 A d td  0 4 /1 7 /2 0 0 1  d u e

$ 1 20 .0 Q O ;m il;C h u g ach  E tec  A s s o c  new - , 
b n d s  s e r  2 0 0 2 A  d td  0 2 /0 1 /2 0 0 2  d u e .  
02/01/20.12"
A A A /A tSPU R ) ;
A  ; : ;v- ••••• ■ :.v • i*?;,

.. - • • • •
$ 6 0 ,0 0 0  m il; C h u g a c h  E le c  A s s o c  n ew  
b n d s  s e r  20 02 B : d td  02 /01 /2 0 0 2  d u e  
02/01/2012 
A A A/A (SPU R)
a ■ . " 7 7 . . .

R a t i o n a le
Standard & Poor's Ratings Services has placed its 'A' underlying ratings on 
Chugach Electric Association, Alaska's revenue bonds on CreditWatch with 
negative implications. The rating action reflects the expected financial impact 
on the utility of the latest rate order by the Regulatory Commission of Alaska 
(RCA). The underlying ratings reflect the credit quality of Chugach's 
approximately $394 million in bonds outstanding before the credit 
enhancement provided by bond insurance. The insured ratings on the bonds 
remain unaffected by the C iditWatch listing.

The RCA, the agency that sets retail rates charged by Chugach, released a 
rate order on February 6 that effectively reduces Chugach's revenue 
requirement by approximately $6 million in 2003 and requires the utility to 
refund approximately $7.1 million to ratepayers for overcollection in 2001 and 
2002. If the refunding is charged against the 2002 fiscal year, it is likely the 
utility would violate in that year the bond covenant requiring margin-for- 
interest (MFI) coverage of 1.1 x. Chugach has petitioned the commission to 
reconsider its decision, which the RCA has partially granted. A final 
determination may come as early as the end of March 2003. If a sufficiently 
favorable order is not forthcoming, a rating downgrade is expected.

Chugach maintains sufficient liquidity to meet the refund obligation required 
by the latest rate order. Chugach has access to over $50 million in lines of 
credit from CoBank and National Rural Utilities Co-op Finance Corp., versus 
the estimated $7.1 million in refunds due under Order No. 26, the new rate 
order. Chugach indicated that it would increase its short-term borrowing in 
2003 under these credit facilities to finance its payment obligation.

Use of the credit facilities, however, will increase debt and weaken financial 
ratios. The utility estimates that the $6 million reduction in revenue required 
by Order No. 26 would result in an MFI of 1.08x under current budgeting 
assumptions. Estimates also indicate that the $7.1 million in 
refunds-representing a reduction in revenue of approximately $1.1 million in 
2001 and $6 million in 2002-would result in an MFI of only 0.92x for 2002. 
The $7.1 million reimbursement, while only a small percentage of operating 
revenues, represents about 23% of operating margins.

In additions to substantially weakening debt service coverage, RCA's rate 
order signals heightened regulatory and refinancing risks for the utility and 
may cause Standard & Poor’s to apply more stringent guidelines in assessing 
Chugach’s credit quality. Standard & Poor’s is finding it increasingly difficult 
to distinguish the credit characteristics of Chugach, a generation and 
transmission (G&T) cooperative, from those of investor-owned utilities. Unlike



many G&T cooperatives, Chugach is subject to oversight by a state 
regulatory agency. The latest RCA rate order indicates that the RCA is willing 
to overlook the MFI covenant in the mortgage indenture, and suggests that 
the agency is now less supportive of credit quality than it had been in the 
past

In light of the increased regulatory risk, Standard & Poor's is also focusing 
more closely on Chugach's capital structure and its use of bullet maturities 
associated with 75% of its debt, which further distinguishes Chugach from 
other G&Ts. Chugach's heavy reliance on bullet debt is more closely 
akin-although not fully so-to an investor-owned utility's use of non­
amortizing debt. It is Standard & Poor's practice to require higher coverage 
ratios for utilities whose financial performance need to be measured by 
coverage of interest-only payments. While Chugach wil not need to address 
the bullet maturities until 2011 and 2012, these two maturities account for 
approximately 75%, or $295 million, of Chugach's outstanding principal.
Standard & Poor's had previously cited Chugach’s coverage of interest as 
weak for a utility with mostly non-amortizing debt, and that degradation of 
coverage margins, even by small amounts, could result in lower ratings. J;

Chugach is an electric cooperative serving two-thirds of the population of 
Alaska, mainly around Anchorage, the Kenai Peninsula, and, through a 
member-distribution cooperative, north to Fairbanks. Chugach faces no 
competition from investor-owned utilities; its only meaningful competition is 
the municipal utility serving Anchorage, Anchorage Municipal Light & Power.

This report was reproduced from Standard & Poor's RatingsDirect, the 
premier source of real-time, Web-based.credit ratings and research from 
an organization that has been a leader in objective credit analysis for more 
than 140 years. To preview this dynamic on-line product, visit our 
RatingsDirect Web site at-www.standardandpoors.com/ratingsdiiect. 
Standard & Poor’s.:;
Sotting The Standard. •
• m m  ■ &  ■ ■ • ■V ri ' • , '

P u b lish ed  by  S ta n d a rd  & P o o r 's , a Division o f T h e  M cGraw-Hill C o m p a n ie s , Inc. E xecu tive  
offices: 1221 A v e n u e  of th e  A m erica s , N ew  York, NY 10 02 0 . E ditorial offices: 5 5  W a te r  
S tree t, N ew  York, NY 1 0 0 4 1 . S u b sc r ib e r  se rv ic e s : (1) 2 1 2 -4 3 8 -7 2 8 0 . C opyrigh t 2 0 0 2  by T he 
M cGraw-Hill C o m p an ie s , Inc. R ep ro d u c tio n  In w h o le  in p a rt p ro h ib ited  e x c e p t by 
pe rm iss io n . All righ ts re s e rv e d . Inform ation h a s  b e e n  o b ta in e d  by  S ta n d a rd  & P o o r 's  from  
s o u rc e s  b e liev ed  to b e  reliab le . H ow ever, b e c a u s e  of th e  possib ility  o f h u m a n  o r m ech an ica l 
e rro r by o u r s o u rc e s , S ta n d a rd  & P o o r 's  o r  o th e rs , S ta n d a rd  & P o o r 's  d e e s  no t g u a ra n te e  the 
ac cu ra c y , a d e q u a c y , o r  c o m p le te n e s s  o f a n y  in form ation  a n d  is n o t re s p o n s ib le  for a n y  
e rro rs  o r  o m iss io n s  o r th e  re s u lt o b ta in e d  from  th e  u s e  o f s u c h  inform ation . R a tin g s  a re  
s ta te m e n ts  of opinion, n o t s ta te m e n ts  of fac t o r  rec o m m e n d a tio i is  to  buy, hold, o r  se ll any  
secu rities .

http://www.standardandpoors.com/ratingsdiiect
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Opinion

Rating Rationale

C h u g ac h 's  A aa  rating on  its b o n d s reflects the  in su ran ce  policy prov ided  by MBIA In su ran ce  C orporation, 
providing for th e  p ay m en t o f principal an d  in te res t w hen  d u e . T he A2  underlying rating for th e s e  b o n d s h a s  
co m e  u n d e r s o m e  p re s su re  recen tly  d u e  to an  unsupportive decision  by the R egulatory C om m ission  of A laska 
(RCA) in th e  co -o p 's  recen tly  con clu ded  rata  c a s e . T his ra te  c a s e  o u tco m e  is in co n tra s t to largely su pp ortive  
reg u la to ry  trea tm e n t prov ided to C h u g ach  in the  rec e n t past. C h u g ach 's  s ta n d a lo n e  cred it fu n d am en ta ls  still 
b en efit from  its d o m in an ce  in th e  A laskan m arket, its low-risk op era ting  profile, an d  gen era lly  co n se rv a tiv e  
financial s tra teg ie s . W e a lso  n o te  tha t although so m e  30%  of C h u g ach 's  total rev e n u e s  co m e  from two 
c u s to m ers , th e s e  c u s to m e rs  h av e  s ig n ed  e ither a  take  and  pay o r partial req u irem en ts co n trac t with the  co-op .

W e n o te  th a t a lthough  C h u g ach  is a  sm all co-op , it is still the la rg es t pow er prov ider in A laska, se rv ing  ov er 
tw o-thirds of th e  R ailbelt an d  ow ning a majority of the  transm ission  a s s e ts  in S o u thcen tra l A laska. M ost o f  the 
c o -o p 's  g en era tin g  capacity  c o m e s  from gas-fired p lan ts  that a re  n e a r  th e  w ellhead , m aking fuel c o s ts  m ore 
affo rdab le . A lthough certa in  fuel c o s ts  a re  cyclical, C h ug ach  h a s  typically m a n ag e d  o th e r  c o s ts  a n d  relied on  
in c re a s e s  in s a le s  to m inim ize th e  n e e d  for rate  in c rea se s . Also, equity  levels h av e  b e e n  m ain tain ed  a t  a b o u t 
25% , w hile providing reg u la r re tu rn s  of capital to m em b ers . Lastly, a n y  efforts to  es tab lish  electric  com petition 
in A laska  a re  effectively a t  a  standstill.

Recent Developments

C h u g ac h 's  re q u e s t  for a  5 .7%  ra te  in c rea se  an d  a  ch an g e  in the  ra te  setting m ethodology w ere  d en ied  in an 
o rd e r  is su e d  by  th e  RCA on  2 /6 /03 . Preliminarily, C h ug ach  e s tim a te s  rev en u e  refun ds requ ired  by th e  rate  
d ecision  would c a u s e  an  op era tin g  lo ss  of ab o u t $2MM for fiscal 12 /31 /02 , causin g  a  shortfall in m eeting  the  
req u ired  1.1 in te res t c o v e ra g e  u n d e r  the  R ate  C o v en an t in C h u g ach 's  bond indenture. Furtherm ore , C h u g ach  
would n e e d  to a c h iev e  c o s t sav in g s  o r o therw ise  c o m p e n sa te  for th e  ra te  reduction to re s to re  co m pliance  with 
th e  R a te  C o v en an t in 20 03 . Im portantly, noncom pliance  with th e  R a te  C o v en an t in te res t c o v e ra g e  te s t  is no t



c a u s e  fo ra c c e l ^tion of th e  obligations. Also, w e  no te  that bn  2 /18/03, th e  RCA a g re e d  to  s tay  so m e  a s p e c ts  
o f th e  o rd e r, including any  c h a n g p  in ra te s , pend ing  th e  o u tco m e of C h u g ac h 's  p lan ned  filing of a  m otion for 
reco n sid era tio n  of th e  o rd e r o n  or before 2 /28/03.

Rating Outlook - Stable

T he ou tlook for the  A aa  rating is s ta b le  a s  the bond in su ran ce  policy s ta n d s  beh ind  rep ay m en t of the 
ob ligations. W e  will co n tin u e  to m onitor th e  p re s su re  on  C h u g ach 's  underlying rating. T h e  ex ten t o f  relief will 
d e p en d  in p a r t o n  th e  d e g re e  to which C h ug ach  can  b e  su cc e ssfu l in obtaining a  m o re  su pp ortive  o u tcom e 
through a  p lan n ed  filing o f a  m otion for reconsidera tion  of the 2 /6 /03  ra te  o rder.
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Item 5. Other Events

On February 6 , 2 0 0 3 , C hugach E lectric A ssociation , Inc. (C hugach) received  Order N o . 2 6 , 
“Order D eterm ining R evenu e R equirem ent and Rate D esign  Issues and R equiring F ilin g s” in 
D o ck et U -0 1 -1 0 8 , “In the M atter o f  the T ariff R ev ision , D esign ated  as T A 2 2 6 -8 , F iled  by  
C H U G A C H  E LE C T R IC  A SSO C IA T IO N , IN C ., for a Rate Increase and Rate R ed esign ,” from  
the R egulatory C om m ission  o f  A laska (R C A ).

C hugach filed  a general rate case  on July 10, 20 0 1 , based on the 2 0 0 0  test year, requesting a 
perm anent base  rate increase o f  6.5% , and an interim  base rate increase o f  4.0% . On Septem ber  
5 ,2 0 0 1 ,  the R C A  granted a 1.6% interim  increase e ffec tiv e  Septem ber 14, 2 0 0 1 . C hugach filed  a 
petition  for reconsideration and on O ctober 2 5 ,2 0 0 1 , the R C A  revised  its Interim A pproval to  
perm it C hugach to  c o llec t an interim  base rate increase o f.3 .97% . The additional rate increase  
w as im plem ented  on N o v em b er  1, 2 0 01 . T he interim  rate increase w as based on a norm alized  
(adjusted for recurring exp en ses) test year and a system  ratem aking T im es Interest Earned R atio  
(T IER ) o f  1.35.

In its filin g  w ith the R C A , Chugach proposed that m argins be calcu lated  u sin g  a rate base/rate o f  
return m eth od o logy  rather than the TIER m ethod ology  prev iously  used. T he request to ch an ge  
from  the T IE R -based m eth od o logy  to the retum -on-rate-base m eth od o logy  w ould  not have any  
m aterial adverse e ffe c t  on future ratem aking or on C hugach’s ability to serv ice  its outstanding  
indebtedness.

A s anticipated in C h ugach’s July 2001 original filing, on April 1 5 ,2 0 0 2 , C hugach subm itted  a 
filin g  w ith the R C A  to update certain know n and m easurable costs and sav in gs that had occurred  
ou tsid e  the 2 0 0 0  T est Year. In the updated filing , C hugach reduced its base rate increase request 
from  6.5%  to 5.7% , or approxim ately  $ 0 .9  m illion  in the revenue requirem ent on a sy stem  basis. 
T h e revised  filin g  a lso  reflected  an increase in depreciation exp en se  o f  approxim ately  $ 1 .5  
m illion  due to the com p letion  o f  the B elu ga  U nit 7 re-pow ering project and a reduction in  
annualized interest exp en se  o f  $ 2 .4  m illion  due to C hugach’s recent refinancings. In this revised  
filing , C hugach con tin u ed  to request $1 1 .9  m illion  in m argins. A s a result o f  reduced interest 
co sts , C h ugach’s supplem ental filing  w ould have yielded  an equivalent system  TIER o f  1.47.

T h e R C A  hearing on C h ugach’s proposed rates took place in N ovem ber and D ecem b er o f  2 002 , 
con clu d in g  on D ecem b er 13, 2 00 2 . The R C A  issued an order dated January 31, 2 0 0 3 , on  
February 6, 2 0 03 .

T h e Order reso lved  several issu es in C hugach’s favor:

o  T he R C A  rejected intervenor m ism anagem ent a llegations regarding re-pow ering o f  
B elu g a  U n its 6, 7  and C ooper Lake Pow er Plant (C LPP) overhaul and polych lorinated  
biphenyl (P C B ) rem ediation.

o  T he R C A  accep ted  C hugach’s rate lock  cost am ortization and did not question other  
refinancing activ ities.



o  T he R C A  approved the 1999 depreciation study, in part, and a llo w ed  im plem entation  o f  
rem ain ing life  depreciation m ethod ology .

o  T he R C A  approved recovery o f  rate lo ck  and C L PP rem ediation exp en ses .

T he Order con ta in s several adjustm ents not in C h ugach’s favor:

o  T he R C A  required C hugach to continue u sin g  T IE R  in calcu latin g  return lev e ls .

o  T he R C A  adjusted C hugach’s system  overall T IE R  dow nw ards from  1.35 to 1.30, a 
d ifferen ce  o f  approxim ately $1 .3  m illion  in m argins based on  the 2 0 0 0  test year and 
w ou ld  have sim ilar im pacts in subsequent years. C hugach had requested that its 
perm anent rates in this case.b e  estab lish ed  w ith an e ffe c tiv e  T IE R  o f  1 .47 , or a d ifference  
o f  app roxim ately  $ 4  m illion  in m argins based on the 2 0 0 0  test year b etw een  the now - 
authorized T IE R  o f  1.30.

o  T he R C A  required C hugach to treat A llo w a n ce  for Funds U sed  D uring
C onstruction /Interest D uring C onstruction (A F U D C  /  ID C ) as a reduction to long-term  
interest exp en se , w h ich  reduces the revenue requirem ent by approxim ately  $1 .2  m illion . 
W ith  the required A F U D C /ID C  adjustm ent a lon e, C h u gach ’s e ffe c tiv e  T IE R  w ould  be 
b e lo w  a 1.30.

o  T he R C A  required a 1.8 percentage point interest rate reduction (from  3.8%  to 2% ) on 
C h u ga ch ’s $ 6 0 .0  m illion  o f  variable debt, w h ich  equates to a  revenue requirem ent 
reduction o f  approxim ately  $1.1 m illion .

o  C h u ga ch ’s overall D epreciation  Study w as approved, although the R C A  did require 
approxim ately  $ 0 .7  m illion  in dow nw ard adjustm ents, prim arily related to B ern ice Lake 
U n its 2 - 4  and C h ugach’s North Subm arine C able field . T h is reduction in the revenue  
requirem ent w ill m atch C hugach’s reduction in depreciation exp en se, resulting in a net 
e ffe c t  o f  zero  to m argins in subsequent years.

C h u gach ’s an a lysis o f  the financial im pact o f  the Order is still prelim inary. There are several 
outstanding q u estion s regarding interpretation o f  the Order that have not yet been clarified. 
H ow ever, based upon this prelim inary analysis, the Order w ould  require the fo llow ing:

o  A  refund o f  revenues co llec ted  in 2001 o f  approxim ately  $1 .1  m illion  and in revenues 
c o llec te d  in 2 0 0 2  o f  approxim ately $ 6 .0  m illion , w h ich  w ou ld  result in a net operating  
lo ss  o f  $2  m illion  in 2 002 . U nder the Order, C h u gach ’s financial perform ance for 2 0 0 2  
w ou ld  fall b e low  the 1.10 level contained in the R ate C ovenant in its currently e ffec tiv e  
indenture. In accordance with the Rate C ovenant, C hugach is taking the actions  
described  b e lo w  to prom ptly address this m argin shortfall.



o  A  reduction in  estim ated  2 0 0 3  revenues o f  approxim ately $ 6 .0  m illion . C hugach has 
calcu lated , that based on the bu dgeted  revenues and expenditures, under Order 26 , 
C hugach m ay have in su ffic ien t m argins over interest in 2 0 0 3  to com p ly  w ith  the 
requirem ents o f  the R ate C ovenant in its bond indenture. C hugach is taking the actions  
described  b e low  to prom ptly address this m argin shortfall.

O n February 13, 2 0 0 3 , C hugach filed  a M otion  w ith  the R C A  ask ing the R C A  to stay the e ffe c t  
o f  its Order until after the R C A  considers C h ugach’s Petition for R econsideration  o f  Order 26 .

O n February 18, 2 0 0 3 , the R C A  granted in part C hugach’s m otion for stay. S p ec ifica lly , the 
R C A  stayed  until further order o f  the R C A  Ordering Paragraph 1, o f  Order U -0 1 -108(26) w hich  
states “C h u gach ’s rates w ill be estab lish ed  on  the basis o f  the 2 0 0 0  test year revenue requirem ent 
recom puted in accordance w ith  our d ec is io n s set out in the body o f  this Order.” The R C A  also  
stayed  tw o  other ob liga tion s until further order o f  the C om m ission  pertaining to filin g  tariff 
sh eets and a recalcu lated  C ost o f  P ow er A djustm ent B ase  C ost o f  P ow er. T he R C A  also  a llow ed  
a o n e -w eek  exten sion  until February 2 8 , 2 0 0 3  to com p ly  with ordering paragraphs 2 and 3 w hich  
require C hugach to recalcu late its revenue requirem ent and co st-o f-serv ice  studies reflecting  the 
im pact o f  Order U -0 1 -1 0 8 (2 6 ) on C h u gach ’s rates. T he R C A  also  exten d ed  the tim e to file  
P etitions for R econsid eration  o f  Order U -0 1 -1 0 8 (2 6 ) on e  w eek  to February 2 8 ,2 0 0 3 . C hugach  
intends to file  the Petition  for R econsid eration  w ith the R C A  on or before February 2 8 , 2 0 0 3 .

S IG N A T U R E S

Pursuant to the requirem ents o f  the Secu rities and E xchange A ct o f  1934, the registrant has duly  
cau sed  this report tc be sign ed  on its b eh a lf by the undersigned thereunto duly authorized.

Date: February 1 9 ,2 0 0 3  C H U G A C H  ELECTRIC A S S O C IA T IO N , IN C .

By:
Evan J. G riffith  
Genera] M anager



M arch 10, 2003

R C A  M u s t  C o n s i d e r  F i n a n c i a l  H e a l t h  o f  A l a s k a  U t i l i t i e s  
C h u g a c h  E l e c t r i c  A s s o c i a t i o n ’s  f i n a n c e s  a r e  i m p a c t e d  b y  R C A  o r d e r

B e lo w  are c ita tion s from  so m e o f  C hugach’s rating agen cies and m ajor bondholders. Full 
docum en ts are attached for your rev iew . In addition w e  have provided a cop y  o f  
C h u gach ’s 8 K  filin g  to the Security  and E xchange C om m ission  (SE C ) and C hugach’s 
P etition  For R econsideration  with the R egulatory C om m ission  o f  A laska  (R C A ).

M o o d y ’s  I n v e s t o r s  S e r v i c e
“The A2 underlying rating for these [Chugach] bonds has come under some 
pressure recently due to an unsupportive decision by the Regulatory’ 
Commission of Alaska (RCA) in the co-op’s recently concluded rate case.”

“This rate case outcome is in contrast to largely supportive regulatory 
treatment provided to Chugach in the recent past.”

S t a n d a r d  &  P o o r s  R a t i n g  S e r v i c e s
“Standard & Poors Rating Services has placed its ‘A ’ underlying rating on 
Chugach Electric Association, Alaska’s revenue bonds on CreditWatch with 
negative implications.”

“The rating action reflects the expected financial impact on the utility o f the 
latest rate order by the Regulatory Commission of Alaska (RCA).”

“In additions to substantially weakening debt service coverage, RC A ’s rate 
order signals heightened regulatory and refinancing risks for the utility and 
may cause Standard & Poors to apply more stringent guidelines in assessing 
Chugach’s credit quality.”

A l a s k a  P e r m a n e n t  C a p i t a l  M a n a g e m e n t  C o m p a n y  -  (Letter from D ave R ose  
to R C A )

“I have reviewed your [RCA] Order 26 in the Chugach Electric rate docket 
(U -01-108) and write to express my concern over the impact of the order on 
Chugach’s bondholders.”

Chugach Electric Association, Inc.
Anchorage, Alaska
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