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H o m e C u s to m e r
lo g i n F e e s R e fe r r a l

Information
D is c lo s u r e s

I got it! 1
, Payday loans up 

to $1000

u Fast Approval - 
No Crodit Check

oJ Cash deposited 
diroctly to your 
account

Confidential & 
Secure

p a y d a y

FEES

The following table shows the amounts and fees 
associated with the short term loans provided by

IGotlt.com:

Loam Ammoumt Loam Loam Fee Check Am ount
(Armoumt Term (Finance (Total o f
financed) (Days) charge) paym ents)

$100.00 7-14 $19.88 $119.88
$100.00 15-21 View Pay Schedule

$150.00 7-14 $29.82 $179.82
$150.00 15-21 Vaew Pay Schedule
$200.00 7-14 $39.76 $239.76
$200.00 15-21 View Pay Schedule
$250.00 7-14 $49.70 $299.70
$250.00 15-21 View Pay Schedule
$300.00 7-14 $59.64 $359.64
$300.00 15-21 View Pay Schedule
$350.00 7-14 $69.58 $419.58
$350.00 15-21 View Pay Schedule
$400.00 7-14 $79.52 $479.52
$400.00 15-21 View Pay Schedule
$500.00 7-14 $99.40 $599.40
$500.00 15-21 View Pay Schedule
$600.00 7-14 $119.28 $719.28
$600.00 15-21 View Pay Schedule
$700.00 7-14 $139.16 $839.16
$700.00 15-21 View Pay Schedule
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lerms &  conditions rage o o i 11

F e e  S c h e d u l e .  Y o u  w ill b e  c h a r g e d  a  f l a t  f e e  o f  
$ 3 0  p e r  o n e  h u n d r e d  d o l l a r s  a d v a n c e d  to  y o u .  
T h e r e  w ill b e  n o  d i s c o u n t  o r  r e f u n d  o f  t h e  
F i n a n c e  C h a r g e s  if y o u  r e p a y  y o u r  l o a n  e a r l y .

P r o m o s e  t o  P a y .  Y o u  p r o m i s e  to  p a y  t o  u s  o r  to  
o u r  o r d e r ,  in  o n e  p a y m e n t ,  o n  t h e  d a t e  
i n d i c a t e d  in  t h e  P a y m e n t  S c h e d u l e ,  t h e  T o ta l  o f  
P a y m e n t s .  O n  o r  a f t e r  t h e  d a y  y o u r  l o a n  c o m e s  
d u e  y o u  a u t h o r i z e  u s  t o  e f f e c t  o n e  o r  m o r e  A C H  
d e b i t  e n t r i e s  to  y o u r  A c c o u n t  a t  t h e  B a n k .  Y o u  
m a y  r e v o k e  t h i s  a u t h o r i z a t i o n  a t  a n y  t i m e  u p  to  
3  b u s i n e s s  d a y s  p r io r  to  t h e  d u e  d a t e .  H o w e v e r ,  
if y o u  t im e ly  r e v o k e  t h i s  a u t h o r i z a t i o n ,  y o u  
a u t h o r i z e  u s  to  p r e p a r e  a n d  s u b m i t  o n e  o r  m o r e  
c h e c k s  d r a w n  o n  y o u r  A c c o u n t  to  r e p a y  y o u r  
l o a n  w h e n  it c o m e s  d u e .  If t h e r e  a r e  in s u f f i c i e n t  
f u n d s  o n  d e p o s i t  in  y o u r  A c c o u n t  t o  e f f e c t  t h e  
A C H  d e b i t  e n t r y  o r  t o  p a y  a  c h e c k  o r  o t h e r w i s e  
c o v e r  t h e  l o a n  p a y m e n t  o n  t h e  d u e  d a t e ,  y o u  
p r o m i s e  to  p a y  u s  a ll  s u m s  y o u  o w e  b y  m a i l in g  
a  c h e c k  o r  M o n e y  O r d e r  p a y a b l e  to :  A v a n t i s  
F i n a n c i a l ,  L L C .

R e t u r n  I t e m  F e e .  Y o u  a g r e e  to  p a y  $ 3 0  if a n  
i t e m  in p a y m e n t  o f  w h a t  y o u  o w e  is  r e t u r n e d  
u n p a i d  o r  a n  A C H  d e b i t  e n t r y ,  t h e  a u t h o r i z a t i o n  
f o r  w h ic h  w a s  n o t  p r o p e r l y  r e v o k e d  b y  y o u ,  is  
r e j e c t e d  b y  t h e  B a n k  f o r  a n y  r e a s o n .

P r e p a y m e n t .  T h e  F i n a n c e  C h a r g e  c o n s i s t s  
s o l e l y  o f  a  L o a n  F e e  t h a t  i s  e a r n e d  in  fu ll a t  t h e  
t i m e  t h e  L o j n  is  f u n d e d .  Y o u  m a y  p a y  a ll  o r  
p a r t  o f  w h a t  y o u  o w e  p r io r  to  t h e  d u e  d a t e ,  
w i t h o u t  p e n a l t y .  H o w e v e  , if y o u  p a y  e a r l y  y o u  
w ill n o t  b e  e n t i t l e d  to  a  r e f u n d  o f  p a r t  o r  a l l  o f  
t h e  F i n a n c e  C h a r g e .

h ttp s ://w w w .a v a n tis f in a n c ia I .c o in /te rm s .a sp 12 /12 /2003
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ABOUT US 

' - FEE SCHEDULE 
■ FINANCIAL.TIPS.

CONTACT US

QUIK REWARDS

F e e  S c h e d u l e

Loan Amounts available depending on
 you r earnings & approval
$100 I $200 I $300 I $4 00  |  $500

Annual
Percentage
Pate

Term in 
Days

Finance Charge

Cana
Custor

429.41%

M K
'P A Y D A Y

F inancia l Solutions O n line

1216.67%
1042.86%

L o a n s  1 1 1  P a y d ay  a t L>uildJa y U ay : P a y d ay  L o a n  DUU.UU u n l in e ,  l o w  r e e  r a y o a y  L o a n s  r . . .  r a g e  i o i j

All loan due dates must be on your payday. The 
minimum number of days a loan can be taken for 
is 4 days. The maximum number of days a loan 
can be taken for is 18 days.

o If you get paid once a week: You must use 
the subsequent payday.

® If you get paid twice a month or every other 
week: You must use your next payday. If 
you next payday is less than 4 days away 
then you must use the following payday.

h ttp ://w w w .q u ik p a y d a y .c o m /fe e _ s c h e d u le .h tm l 12 /1 2 /20 03
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W e b m a s te r s :  Click 
h e r e  

to  e a rn  m o n ey  
with 

Quik P ayday
How to determ ine your Due Date

http://www.quikpayday.com/fee_schedule.html


A f f o r d a b l e  L o a n  C o m p a n y

A f f o r d a b l e  L o a n  C o m p a n y

Feb. 2,2004 Jack ie  B rock
Manager

Affordable Loan Company 
750 East Fireweed, Suite 101 
Anchorage, Ak. 99503

Members o f Department o f Labor and Commerce Committee

Dear Sir/Madame:

Affordable Loan Company was licensed with the State o f Alaska and issued license number 45 in 1991. 
Since then, we have grown and have a wide customer base in the State o f Alaska. We currently hold 
accounts totaling over 5 million dollars for consumers. We are always trying to find ways to better serve 
the people o f  the State o f Alaska.

We are a small loan company, therefore we are audited by the Banking Commission to insure we are in 
compliance with statues and regulations. Affordable Loan Company also has an outside auditing firm to 
handle an audit for our “compliance issues” with our bank. We have the permission from the Banking 
Commission to conduct “other business” within the State o f Alaska. In that area, we purchase auto paper 
from dealerships, not only in Anchorage but also Eagle River, Wasilla, Fairbanks, Kenai and Soldotna 
areas. We specialize in sub-prime auto financing, for consumers with credit problems. Affordable Loan 
Company asked and was granted by the State Banking Commission the authority to conduct Payday Loans 
in our office. We are currently not doing that business, but we now can offer that service to the consumer 
but vs ith some regulations. Our customers are all races, gender, some with college degrees, some with high 
school only, and some that have not even graduated high school, and some with GED’s. They are your 
neighbor’s and they are my neighbor’s. They are moderate income mothers and fathers.

Affordable Loan Company charges interest rates allowed by law, and even with the higher interest rates 
allowed under the “small loan statues”, any loan under $500.00 is not financially feasible for us to conduct. 
The cost o f that action, and the rate o f delinquency o f an unsecured loan for any amount smaller than 
$500.00 is to high. The total amount o f interest on a $500.00 loan for a 6 month term is $53.74. Consider 
the cost o f that deal, employee, forms, payment books, postage, etc... we could not do loans for an amount 
less than $500.00 and break even. We do offer smaller loans for our prior customers when they get into a 
bind, but at a cost to our company.

We have seen the need, and ate asked for payroll advance loans by our customers and per phone calls. In 
working with the consumers on a daily basis, we know what a need there is for short term loans in our 
community. We also know the risk for companies to offer this service at a small fee, to a stranger with no 
credit check. Customers have emergencies, they have car repairs, children get sick, rent needs to get paid, 
utilities need to be kept on, without bouncing a check. They are the consumer who is to embarrassed to 
admit they made a mistake in their checking account. They are all people that the banks will not loan a 
small amount o f money due to the cost o f doing that business. They are all people with a job, an Alaskan 
identification card or drivers license or a military ID, and they all have a checking account. The fee for a 
payroll advance loan is substantially less then a bounced check or a late fee for rent or utilities getting shut 
off.

Respectfully,

\1 ocE lC v & fu x k -
Jackie Brock
Manager-Affordable Loan Company

7SO EAST FIREWEED LANE, SUITE 101 • ANCHORAGE 
(9o7) 502-7511 • FAX: (907) 503-7329 

TOLL FREE (800) 558-7511

750 EAST FIREWEED LANE, SUITE 101 • ANCHORAGE, ALASKA 99503 • (907) 562-7511
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CHECK CASHERS ASSOCIATION OF NEW YORK, INC.
500 Fifth Avenue. Suite 2410. New York. NY 10110, 212-268-1911, Fax 201-487-3954

niM-tcms:
James Husiacc. President 
Matthew Bardach. Vice President 
Jay Brodsky. Treasurer 
Andrew Boisselle, Secretary

The Costs of Providing Emergency 
Advance Services

EXECUTIVE DIRECTOR: 
Henry F. Stiyne

GENERAL COUNSEL: 
Gerald Goldman

RI.ATINUM ASSOCIATE 
MEMBERS
• Cashpoint Network Services
• Chase Manhattan Bank
• Marshall & Sterling. Inc
• Most Distribution Services. Inc.
• The Pay-O-Matic Corporation
■ Travelers Eaprcss/MnneyGr.im1”
• Western Union* Financial Services

The businesses that will provide Emergency Advance services are primarily small, family 
run operations. A number o f factors play a part in determ ining the cost of providing this 
vital service to working New Yorkers. The legislation supported by the Check Cashiers 
Association o f New York calls for a $15 fee per $100 advanced. This would be among 
the lowest rates charged for deferred deposit services in the country and far lower than 
the $25 to $40 now charged by some out of state lenders advertising services to New 
York residents.

The Check Cashers Association o f New York State has reviewed available data from 
several sources to determ ine how much licensed check cashers would expect to make 
on each transaction. This included reviewing a study from the State of Tennessee, a 
government filing made by a company that operates 250 check cashing outlets in the 
Midwest and other available data. Each of these sources confirm that the single largest 
expense area for check cashers would be the salaries paid to people working at the 
outlets in New York. Based on the $15 fee per $100 advance proposed in the New York 
legislation, the data uncovered by the Check Cashers Association o f New York indicates 
that New York bus inesses p rov id in g Emergency Advance se rv ices w ou ld earn 
on ly $1.50 to $3.00 on each $100 transac tion .

Where do fees for Emergency Advance Services go?

(Data for this chart was obtained from a public filing with the Securities and Exchange Commission by a company 
offering deferred deposit services in several states, including Kentucky, Tennessee, Missouri and Illinois.)

□  Salaries
□  Rent
□  Store Operating Expenses
□  Professional Services 
0  Administration
■  Interest Expenses
■  Taxes
□  Profits
□  Bad Debts
□  Supplies/Equipment
■  Advertising

Salaries
34%

Advertising
6%

Taxes

Interest
Store Operating Expenses 

Professional Services ’ %
3%

Supplies/Equipment
10%



N C O  U p d a t e

NCO Update
08/01/2003

Third Quarter 2003
CAUTION: MILITARY TARGETED MONEY SCAMS
Predatory lenders, check cashers, high-cost car der'ers and insurance groups will often station 
themselves around military installations in hopes of grabbing as many hard-earned military dollars 
as possible. In the end, they can sometimes prove to be more harmful to troops and troop morale 
than the enemy in the battlefield. A soldier's mind concentrated on over-exerted finances is not 
alert on the battlefield or the immediate world around him, where it should be.

Professional scam artists target the military community for several specific reasons: its high 
youth-oriented population, general lack of financial knowledge, steady paychecks and the 
constant relocation of its personnel.

■^Currently, the worst financial offenders to military communities are "payday lenders."

Payday loans are small-dollar, short-term, unsecured loans borrowers promise to repay out of 
their next paycheck. Because these loans have such short terms to maturity, the cost of 
borrowing, expressed as an annual percentage rate, can range from 300 percent to 1,000 percent 
or more. Payday lenders are not yet deemed "illegal" by the government, but they are under 
heavy scrutiny at the moment.

High-cost lenders target car owners and would-be car owners on military installations. They 
attempt to finance new cars at a much higher interest rate than what the borrower is qualified for. 
They make money on many new car buyers who do not have a frame of reference for what a 
"good" interest rate is and also don't know interest rates on automobiles can be bargained for, 
much like the sticker price on the car itself.

Some pawn shops are getting into the car business posing as money lenders. These lenders will 
grant money out of a car's equity at an extremely high interest rate, adding a second lien to the 
automobile. Many times the borrower cannot repay the loan because of the extremely high 
monthly payments and the car is lost to the lender for a fraction of its value.

Younger soldiers aren't the only ones who are singled out and targeted for money scams; 
veterans are targets, too. Certain companies will offer "buyout programs," attempting to pay for 
an entire benefit package with one lump-sum payment, which is not only unfair to the retiree but 
extremely illegal. (From www.fdic.gov, www.consumerlaw.org, and a Washington Post article 
by Jennifer C. Kerr)

f *  51

http://www.consumerlaw.org


L E G A L  S E R V I C E S

(907) 465-38 67  or 465-2450
FAX (907) 465-2029
Mail S top  3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA S ta te  Capitol
J u n e a u , A laska 99801-1182

D eliveries to: 129 6th St., Rm. 329

M E M O R A N P U M February 25, 2004

SUBJECT: Draft CSHB 38"(U&C) relating to deferred deposit advances 
(Work Order No. 23-LS 1341\Q)

TO:

FROM:

Representative Tom Anderson
Chair of House Labor and Commerce Committee
Attn: Josh

leresa L. Bannister 
Legislative Counsel

This memo accompanies the bill described above. In addition to the requested draft 
material, this bill contains versions of the two conceptual amendments requested by the 
committee.

Relationship to AS 06. As requested, the bill states that other slate law applies if there is 
a conflict between the other state law and the proposed AS 06.50. Usually, if there are 
specific provisions in new legislation, the more specific new provisions would prevail. 
Why else adopt them? Particularly since the licensee is defined to be a financial 
institution subject to AS 06, the requested approach makes it very unclear as to which 
investigative and enforcement (or other?) provisions will prevail. I recommend making 
the provisions of the new chapter prevail in a conflict with other slate law, deleting the 
provisions in the new chapter that you do not want, or making the relationship between 
AS 06 and the new chapter clearer.

If I may be of further assistance, please advise.

TLB:med 
04-223.med

Enclosure
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Bannister

2/25/04

CS FOR HOUSE BILL NO. 389(L&C)

IN TI-IE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsors): HOUSE LABOR AND COMMERCE COMMITTEE

'! A BILL

! FOR AN ACT ENTITLED

1 "An Act relating to certain monetary advances in which the deposit or other negotiation

2 of checks to pay the advances is delayed until a later date; and providing for an effective

3 date."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. AS 06.01.050(3) is amended to read:
6 (3) "Financial institution" means an institution subject to the regulation
7 of the department under this title; in this paragraph, "institution" includes a
8 commercial bank, savings bank, credit union, premium finance company, small loan
9 company, bank holding company, financial holding company, trust company! [AND]

10 savings and loan association, and a deferred deposit advance licensee under
11 AS 06.50;
12 * Sec. 2. AS 06 is amended by adding a new chapter to read:
13 Chapter 50. Deferred Deposit Advances.
14 Article 1. Licensing.

|  -1- CSIIB  389(L& C)
N ew  T e x t  U n d e r l i n e d  [DELETED TE XT BRACKETED]
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WORK DRAFT WORK DRAFT 23-LS1341\Q

See. 06.50.010. License required. A person, including a person doing 
business from outside this state, may not engage in the business of making or offering 
to make deferred deposit advances in this state without having a license under this 
chapter. A separate license is required for each location from which the person 

conducts the business.
Sec. 06.50.020. Qualifications for license, (a) To qualify for a license, an 

applicant shall
(1) have cash assets of at least $25,000, as determined under generally 

accepted accounting principles, except that an applicant who wants to engage in the 
business of making advances at more than one location in the state shall have cash 
assets of at least $25,000 for each location;

(2) demonstrate the financial responsibility, financial condition, 
business experience, character, and general fitness that reasonably warrant the 
department's belief that the applicant's business will be conducted lawfully and fairly; 
when determining whether this qualification has been met, and for the purpose of 
investigating compliance with this chapter, the department may review

(A) the relevant business records of the applicant and the 
adequacy of the capital of the applicant;

(B) the competence, experience, integrity, and financial ability 
of the applicant, and, if the applicant is an entity, of any person who is a 
member, partner, director, senior officer, or owner of 10 perce.u or more of the 
equity of the applicant; and

(C) a record of conviction, on the part of the applicant or a 
person described in (B) of this paragraph, of

(i) criminal activity, fraud, or other act of personal
dishonesty;

(ii) an act, an omission, or a practice that constitutes a 
breach of a fiduciary duty; or

(iii) a suspension, a revocation, a removal, or an 
administrative act by an agency or a department of the United States or 
a state from participation in the conduct of a business;

C SH B  389(L& C) -2-
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(3) if the person has a physical business location in the state, have a
physical business location that is accessible by and convenient to the public;

(4) have a current business license issued under AS 43.70: and
(5) if applicable, have a certificate of incorporation under

AS 10.06.218, have a certificate of authority under AS 10.06.705, have a copy of 
articles of organization that satisfies AS 10.50.090, be registered under AS 10.50.605, 
have a statement of foreign qualification filed under AS 32.06.922, have a certificate 
of limited partnership filed under AS 32.11.060, or be registered under AS 32.11.420.

(b) The requirements in (a) of this section are continuing in nature and may be 
reviewed periodically by the department.

Sec. 06.50.030. Application, (a) An application for a license must be in 
writing and under oath, in a form prescribed by the department by regulation, and 
include at least

(1) the legal name, residence, and business address of the applicant 
and, if the applicant is not a natural person, of each member, partner, director, senior 
officer, or owner of 10 percent or more of the equity of the applicant;

(2) the address and physical location of the principal place of business 
named in the application; and

(3) other information the department may require with respect to the 
applicant and, if the applicant is not a natural person, about the applicant's members, 
partners, directors, senior officers, or owners of 10 percent or more of the equity of the 
applicant.

(b) The applicant shall submit with the application the bond required by
AS 06.5C.040 and a nonrefundable application fee in an amount that is established by
the department by regulation and that does not exceed $1,200. The application fee for 
the initial license may not be prorated.

Sec. 06.50.040. Bond, (a) An applicant for a license shall file with the 
application a bond

(1) in a form to be approved by the department;
(2) in which the applicant is the obligor; and
(3) in the sum of $25,000 for a business with one location and $50,000

WORK DRAFT WORK DRAFT 23-LS1341\Q

-3- CSHB 389(L&C)
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24
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lor a business with more than one location.
(b) Only one bond is required for an application for a business with more than 

one location.
(c) The bond required by (a) of this section is for the use of the state and a 

person who may have a cause of action against the obligor under this chapter.
(d) The bond must state that the obligor will

(1) faithfully conform to and abide by the provisions of this chapter 
and regulations adopted by the department under this chapter; and

(2) pay to the state and to a person all money that may become due or 
owing to the state or to the person from the applicant under this chapter.

(e) The bond must remain in effect for three years following the denial of a 
renewal of a license or the expiration of a license.

(1) If, at any time, the department finds that a bond filed under (a) of this 
section is unsatisfactory for any reason, the department may require the licensee to 
file, within 10 days after the receipt of a written demand, an additional bond to comply 
with this section.

(g) The licensee shall file a new bond that complies with this section each time 

a license is renewed.
Sec. 06.50.050. Investigation by departm ent. Within 60 days after an 

applicant files a completed application, the bond, and an application fee, the 
department shall investigate whether the applicant satisfies the qualifications of 
AS 06.50.020(a). If the department finds that the applicant satisfies the qualifications, 
it shall approve the application and issue the applicant a license to engage in the 
business of making deferred deposit advances.

Sec. 06.50.060. C onditions precedent to license. The requirements of 
AS 06.50.030 - 06.50.050 are conditions precedent to the issuance of a license under 
this chapter. The license permits the applicant to make advances under this chapter at 
the location specified in the application.

See. 06.50.070. D uration o f license. A license issued under this chapter is 
valid for two calendar years. Each license remains in fc ce through the calendar year 
after the calendar year in which the license was issued unless surrendered, suspended,

C SIIB  389(L& C )
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or revoked under this chapter.
Sec. 06.50.080. Renewal of license. A license issued under this chapter shal 

be renewed on or before the date set by the department by submitting to the 
department a completed renewal application on a form established by the department 
and paying a nonrefundable renewal fee established by the department, which may not 
exceed $1,200.

See. 06.50.090. Denial of license o r renew al, (a) If the department 
determines that an applicant is not qualified to receive a license or a license renewal, 
the department shall notify the applicant in writing within 20 days that the application 
has been denied and state the basis for the denial.

(b) The decision of the department to deny an application or a renewal may be 
reviewed in the manner provided in AS 44.62.330 - 44.62.630 (Administrative 
Procedure Act).

(c) If the denial of a renewal is upheld, the former licensee shall return t ie 
license to the department within 10 days after the former licensee receives notice of 
the denial. Upon receipt of the license, the department shall return the bond less any 
outstanding expenses owed by the former licensee.

(d) A license application shall be considered withdrawn within the meaning of 
this section if the applicant fails to respond to a written notification of a deficiency in 
the application within 60 days after the date of the notification.

(e) If a license renewal is denied or if a license is surrendered, suspended, or 
revoked, all accounts of the licensee remain subject to this chapter until paid in full.

A rticle 2. Licensee T ransfer, A ssignm ent, C ontro l, and Change.

Sec. 06.50.200. T ran sfe r o r assignm ent. Except for the transfer of a license 
to a new location under AS 06.50.220, a licensee may not transfer or assign the 
licensee's license.

Sec. 06.50.210. C hange in control. The prior written approval of the 
department is required for the continued operation of a licensee's deferred deposit 
advance business when a change in control of the licensee is proposed. The 
department may require the information it considers necessary to determine whether a 
new application is required. The licensee requesting approval of the change in control

WORK D RA FT WORK D R A FT  23-LS1341\Q
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shall pay all reasonable expenses inclined by the department to investigate and 
approve or deny the change in control.

Sec. 06.50.220. Change in location o r nam e. A licensee shall notify the 
department in writing at least 15 days before any proposed change in the licensee's 
business location or name, and shall provide the department with the information 
described in AS 06.50.030(a).

Sec. 06.50.230. Conduct of o ther business. A licensee may conduct other 
business at a location where it engages in making advances unless it conducts the 
other business for the purpose of evading or violating the provisions of this chapter.

A rticle 3. D epartm ent Supervision.

Sec. 06.50.300. Suspension o r revocation of license, (a) The department 
may suspend or revoke a license under AS 44.62 (Administrative Procedure Act) if the 
department finds that

(1) the licensee has failed to pay the license fee, failed to maintain the 
required bond in effect, or failed to comply with a demand, ruling, or requirement of 
the department made under this chapter;

(2) the licensee has violated a provision of this chapter or a regulation 
adopted by the department under this chapter; or

(3) a fact or condition exists that, if it had existed at the time of the 
original application for the license, clearly would have constituted ground for denial of 
the issuance of the license.

(b) If the reason for suspension or revocation of a licensee's license at one 
location applies generally to all locations operated by the licensee, the department may 
suspend or revoke all licenses issued to the licensee.

Sec. 06.50.310. Reports to departm en t, (a) On or before March 15 of each 
year, a licensee shall file with the department a composite annual report for the 
preceding calendar year in the form prescribed by the department relating to all 
advances made by the licensee. The department may require that the report be 
submitted under oath or affinnation, or with notice that false statements made are 
punishable as unsworn falsification under AS 11.56.210.

(b) The report must include

WORK. D R A FT WORK D R A FT  23-LS1341\Q
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2 licensee;
(1) the total number and dollar amount of advances made by the

(2) the total number of individual customers who received advances;
(3) the minimum, maximum, and average amount of advances;
(4) the average annual percentage rate of the fee charged for advances;
(5) the average number of days of the advances;
(6) the total number and dollar amount of returned checks;
( ) the total number and dollar amount of checks paid by advance

recipients;
(8) the total number and dollar amount of checks charged off as a loss;
(9) the total dollar amount of outstanding advances as of the last day of 

the calendar year;
(10) the total number of outstanding advances as of the last day of the 

calendar year; and
(11) any other information the department determines is required to 

conduct its review.
(c) Within 15 days after the occurrence of any of the following events, a 

licensee shall file a written report with the department describing the event and its 
expected effect on the activities of the licensee in the state:

(1) filing for bankruptcy or reorganization by the licensee;
(2) institution of suspension or revocation proceedings against the 

licensee by a state or other governmental authority;
(3) a felony indictment or felony conviction of the licensee and, if the 

licensee is not a natural person, o f a member, partner, director, senior officer, or holder 
of 10 percent or more of the licensee's equity; and

(4) other events that the department determines and identifies by 
regulation that may impair the ability of the licensee to operate its business under this 
chapter.

(d) In the discretion of the department, the occurrence of an event in (c) of this 
section may constitute grounds for suspension or revocation of a license.

See. 06.50.320. Records, (a) A licensee shall maintain all records relating to

L
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this chapter at the location for which the licensee has a license. The records must 
conform to generally accepted accounting principles and practices in a manner that 
will enable the department to determine whether the licensee is complying with the 
provisions of this chapter. The department shall have unrestricted access to the 
records of the licensee,

(b) A licensee shall retain records relating to an advance for at least two years 
after the last entry on the advance, unless otherwise required by the department.

(c) A licensee shall retain records of an advance that is the subject of a court 
action for at least two years after a judgment or settlement of the court action.

Sec. 06.50.330. Exam inations and investigations, (a) The department shall 
examine the business records of a licensee at intervals the department considers 
appropriate. In addition, for the purpose of discovering violations of this chapter or 
securing information lawfully required, the department may. at any time, investigate 
the advances, business transactions, and records of a licensee. For these purposes, the 
licensee shall provide the department with unrestricted access to the offices, places of 
business, and records of the licensee. The licensee shall pay the department the cost of 
examination at a rate of $75 an hour within 30 days after the department requests 
payment.

(b) For the purposes of this section, the department may administer oaths or 
affirmations and, upon its own motion or upon request of a party, may subpoena 
witnesses, compel the attendance of witnesses, take evidence, and require the 
production of material that is relevant to the investigation, including the existence, 
description, nature, custody, condition, and location of books, documents, and other 
tangible items, and the identity and location of persons having knowledge of relevant 
facts, or other material reasonably calculated to lead to the discovery of admissible 
evidence.

(c) Upon failure without lawful excuse to obey a subpoena or to give 
testimony, and upon reasonable notice to all persons affected by the failure, the 
department may apply to the superior court for an order compelling compliance.

A rticle 4. Advances.

Sec. 06.50.400. A dvance agreem ent, (a) An advance shall be documented in
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a written agreement that is signed by the advance recipient and on a forir, approved by 
the department.

(b) The agreement must clearly and conspicuously disclose
(1) the name of the licensee;
(2) the date of the advance;
(3) the principal amount of the advance;
(4) a statement of the total amount of fees that may be charged under 

AS 06.50.460(a) as a condition of making the advance, expressed both as a dollar 
amount and as an annual percentage rate;

(5) the repayment terms;
(6) the due dale;
(7) an itemization of all disbursements, including disbursements to

third parties;
(8) the name and title of the employee who signs the agreement on 

behalf of the licensee; and
(9) any other item required to be disclosed under state or federal law,

(c) The written agreement required by (a) of this section may not require an
advance recipient to waive any rights under 15 U.S.C. 1692 - 1692o (Fair Debt 
Collection Practices Act) or other stale or federal laws that regulate debt collection 
practices.

See. 06.50.410. M axim um  am ount of advances. A licensee, including a 
licensee with more than one location, may not make advances to an advance recipient 
that exceed $500 outstanding in advances to the recipient at one time.

Sec. 06.50.420. Prohibition on dividing advance am ount or increasing 

nu m b er of advances. A licensee may not induce or permit an advance recipient to 
divide the amount of an advance, or to become obligated, directly, contingently, or 
both, for more than one advance at the same time, if the purpose or result is to obtain 
additional origination fees under AS 06.50.460(a)(1).

Sec. 06.50.430. Prohibition on collateral and  services. The licensee may 
not accept collateral or services as security for or payment of an advance.

Sec. 06.50.440. D uration of advances. The minimum duration of an advance

L
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1 is 14 days.
2 Sec. 06.50.450. Prohibition on advances on behalf of ano ther. A licensee
3 may not make an advance to a person who purports to be acting on behalf of another
4 person.
5 Sec. 06.50.460. Fees, (a) Notwithstanding any other provision o f law, except
6 for the fee allowed under AS 06.50.510(b)(3) and where federal law provides
7 otherwise, a licensee may only charge
8 (1) a nonrefundable origination fee in an amount not to exceed $5: and
9 (2) a fee that does not exceed $15 for each $100 of an advance, or 15

10 percent of the total amount of the advance, whichever is less.
11 (b) A licensee may not charge a fee other than the fees allowed under (a) of

12 this section.
13 (c) The fees allowed by (a) of this section are considered earned at the time of
14 the transaction and may not be prorated.
15 (d) A licensee may not charge the advance recipient an additional fee to access
16 the proceeds of an advance.
17 Sec. 06.50.470. Renewal of advance, (a) The minimum term of a renewal of

18 an advance is 14 days.
19 (b) A licensee may not renew an advance more than two consecutive times,
20 after which the licensee shall require the advance recipient to repay the advance in

21 fill'.

22 (c) A licensee may not renew an advance for a fee greater than the fee under

23 AS 06.50.460(a).
24 Sec. 06.50.480. Rescission. A person who receives an advance may rescind
25 an advance without cause and without cost, except for the nonrefundable origination
26 fee, at any time before the close of business on the business day following the day on
27 which the advance was made by paying the principal amount of the advance to the
28 licensee in cash or other immediately available funds.
29 Sec. 06.50.490. Prohibited a rb itra tio n  requ irem ent. A licensee may not
30 require a recipient to agree to mandatory arbitration.
31 Sec. 06.50.500. Posted fee notice. A licensee shall post a notice in each

WORK D R A FT WORK D R A F T  23-LS1341\Q
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1 business location that discloses the fees that the licensee charges for advances. The
2 fees in the notice must be expressed as a dollar amount, as an annual percentage rate
3 for 14 days for each $ 100, and as an annual percentage rate for 30 days for each $ 100.
4 The notice must also contain any other reasonably necessary information required by
5 the department by regulation The notice shall be posted so that it is conspicuous to an
6 advance recipient or a potential advance recipient. The lettering in the notice must be
7 legible and at least one inch in height.
8 Sec. 06.50.510. Required disclosures before disbursement, (a) Before
9 disbursing funds under an advance, a licensee shall provide a clearly written statement

10 that is separate from the written advance agreement required by AS 06.50.400(a).
11 This disclosure statement must be reviewed and signed by the advance recipient. The
12 licensee shall keep the signed original in the advance file for the recipient and give a
13 copy to the recipient.
14 (b) The disclosure statement required by (a) of this section must
15 (1) indicate the advance is intended to address short-term, not long-
16 term, financial needs;
17 (2) include an explanation of all fees for ad van and renewals of
18 advances;
19 (3) state that the licensee may charge an advance recipient a fee of up
20 to $25 if a payment is returned unpaid;
21 (4) state that, in the event of the advance recipient's default, the
22 licensee may sue the recipient and recover up to $700 over the amount of the payment
23 and, if the payment is a check, recover as permitted under AS 06.50.550(b);
24 (5) give the department's address and telephone number foi receiving
25 calls regarding customer complaints and concerns;
26 (6) state that the licensee may not accept collateral or services for an
27 advance;
28 (7) state that the check given as security for the advance may be
29 negotiated as part of the advance;
30 (8) state that
31 (A) the advance recipient may rescind the advance without
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cause at any time before the close of business on the business day following 
the day on which the licensee makes the advance by paying the principal 
amount of the advance to the licensee in cash or other immediately available 
funds;

(B) if the advance recipient rescinds under this paragraph, the 
origination fee is not refundable, but the licensee may not charge the recipient 
another fee, except for a fee up to $25 if the payment is returned unpaid;

(9) state that a criminal action may not be brought against the advance 
recipient for failure to pay the advance; and

(10) include other information reasonably required by the department 
to inform and protect advance recipients.

Sec. 06.50.520. Paym ent by licensee, (a) A licensee may give an advance 
recipient the amount of the advance in cash, by the licensee's business check, by a 
money order, or by a reasonable electronic payment mechanism, including an 
electronic funds transfer to the advance recipient's account.

(b) A licensee may not use another form of payment than the form of payment 
authorized in (a) of this section to make an advance to an advance recipient. In this 
subsection, "another form of payment" includes coupons, merchandise, services, or 
chattel of any kind.

Sec. 06.50.530. Paym ent by advance recipient, (a) An advance recipient 

may repay an advance
(1) in cash;
(2) by negotiation of the recipient's check that secures the advance; or
(3) with the agreement of the licensee, a debit card, a cashier's check, 

an electronic funds transfer from the recipient's bank account, or a reasonable 
electronic payment mechanism to which the parties agree.

(b) An advance is paid in full when the advance recipient repays the advance 
under (a) of this section, or when the advance recipient rescinds the advance under 
AS 06.50.480.

(c) A licensee may not accept payment of an advance from the proceeds of 
another advance provided by the same licensee.
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Sec. 06.50.540. Default fees. If a payment received from an advance 
recipient is returned unpaid to a licensee, the licensee may not collect the fees allowed 
by this section unless the fees are disclosed in the agreement for the advance under 
AS 06.50.400.

Sec. 06.50.550. C ourt action a fte r default, (a) If an advance recipient 
defaults, before initiating any action in court against the recipient, a licensee

(1) shall attempt in good faith to contact the advance recipient at 
reasonable times by telephone or mail to discuss the delinquency and to offer the 
recipient a payment plan under (2) of this subsection;

(2) shall offer the recipient a payment plan under which
(A) the recipient may repay the delinquent advance over an 

extended period of time, which may not exceed six months;
(B) at least five percent of the outstanding balance is due when 

the payment plan is signed;
(C) an additional fee by the licensee is not allowed, except for 

the fee permitted in (D) of this paragraph;
(D) the licensee may charge the recipient a fee that may not

exceed $25;
(3) in addition to the contact required by (1) of this subsection, shall 

send a certified letter to the recipient's last known address at least 15 days before the 
action that makes the offer described in (2) o f this subsection and that informs the 
recipient of the licensee's intent to proceed with legal action,

(b) The licensee may initiate legal action against a defaulting recipient to 
recover damages, fees, and costs allowed under AS 09.68.115 if the licensee has 
complied with (a) of this section. Notwithstanding AS 09.68.115, the total of all 
damages, fees, and costs, including damages recovered under AS 09.68.115(a), may 
not exceed the amount of the payment by $700.

Sec. 06.50.560. T h rea t of crim inal action prohibited . A licensee may not 
threaten an advance recipient with criminal action as a result of the recipient's default.

Sec. 06.50.570. T hird-party ' collector. If a payment obligation is assigned to 
a third party for collection, the third-party collector shall comply with the provisions

L
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1 ° f
2 (1) AS 06.50.540 and 06.50.550 to the extent those provisions have not

3 been satisfied by the licensee; and
4 (2) AS 06.50.560.
5 Article 5. M iscellaneous Provisions.

6 Sec. 06.50.600. Regulations. The department may adopt regulations under
7 AS 44.62 (Administrative Procedure Act) to implement this chapter.
8 Sec. 06.50.610. R elationship to federal and o ther state  law. If a provision
9 of this chapter is preempted by or conflicts with federal or other state law, except for

10 AS 06.50.550(b), in a particular situation, the provision does not apply to the extent of
11 the preemption or conflict.
12 A rticle 6. G eneral Provisions.

13 Sec. 06.50.900. Definitions. In this chapter, unless the context requires
14 otherwise,
15 (1) "advance" means a deferred deposit advance;
16 (2) "advance recipient" means a borrower to whom an advance is
17 made;
18 (3) "control," in the case of a person who is not a natural person.
19 means direct or indirect ownership, the right to vote or otherwise control 10 percent or
20 more of the governance interests of the entity, or the ability of a person to elect a
21 majority of the directors:
22 (4) "deferred deposit advance" means a transaction in which a person
23 (A) accepts a dated check from a person seeking an advance;
24 (B) agrees to hold the check for a specified period of time
25 before depositing or otherwise negotiating the check; and
26 (C) pays to the advance recipient, credits to the account of the
27 advance recipient, or pays to another person on behalf of the advance recipient
28 the amount of the check less the charges allowed under this chapter;
29 (5) "department" means the Department of Community and Economic
30 Development;
31 (6) "license" means a license issued under this chapter;
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(7) "licensee" means a person to whom a license has been issued under

this chapter.
* Sec. 3. AS 44.62.330(a) is amended by adding a new paragraph to read:

(61) Department of Community and Economic Development relating 
to the licensing and regulation of persons making deferred deposit advances under 
AS 06.50.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 

read:
TRANSITION: EXISTING ACTIVITIES, (a) Notwithstanding the licensing

requirements of AS 06.50.010 - 06.50.090, enacted by sec. 2 of this Act, a person who, on the 
day before the effective date of secs. 1 - 4 of this Act, is engaged in the business of making 
deferred deposit advances may continue to make deferred deposit advances for 60 days after 
the effective date of secs. 1 - 4 of this Act without being licensed under AS 06.50, enacted by 
sec. 2 of this Act. Beginning on the 61 st day after the effective date of secs. 1 - 4 of this Act, 
a person described in this subsection shall be licensed under AS 06.50.010 in order to 
continue making deferred deposit advances.

(b) In this section, "deferred deposit advance" has the meaning given in 
AS 06.50.900, enacted by sec. 2 of this Act.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to 

■ead:
TRANSITIONAL PROVISIONS: REGULATIONS. The Department of Community 

tnd Economic Development may proceed to adopt regulations necessary to implement this 
kcl. The regulations take effect under AS 44.62 (Administrative Procedure Act), but not 
»efore the effective date of secs. 1 - 4 of this Act.
* Sec. 6. Section 5 of this Act takes effect immediately under AS 01.10.070(c).
* See. 7. Sections 1 - 4 of this Act take effect January 1, 2005.
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Alaska State Legislature
H o u s e  o f  R e p r e s e n t a t i v e s

Official Business State Capitol 
Juneau, AK 99801-1182

SPONSOR STATEM ENT FOR HB 389 
BY: Representative Tom Anderson

T IT L E : “An Act relating to certain monetary advances in which the deposit or other 
negotiation of certain instruments to pay the advances is delayed until a later date; and 
providing for an effective date.”

The deferred deposit advance industry, recognizing consumer demand for small, short­
term credit options, has rapidly expanded across the United States. Thirty-nine states and 
the District o f Columbia have specifically regulated the service; Alaska is currently 
unregulated.

In developing the regulation process HB 389 adheres to two important aspects of the 
deferred deposit/payroll advance issue: first, consumer protection -  shielding citizens 
from unconscionable fees and predatory lending tactics; and second, business protection 
-  allowing businesses who are filling a legitimate need for the Alaskan consumer to 
operate without unreasonable regulatory burdens.

HB 389 proposes licensing and record-keeping requirements, limits on terms and the 
number of allowable renewals, fees, and reasonable limits on the amount of the advances. 
It would provide the consumer detailed information about the type o f service and require 
full disclosure for all fees and costs incurred during the advance process. Additionally, 
provisions of the bill create a next day “change of mind” provision allowing the 
consumer time to reconsider their decision for any reason.

Additionally, HB 389 clearly states that businesses may not threaten customers with 
criminal action as a result of a payment deficit.

HB 389 does not regulate traditional pawnshop activities of loans under $500; the focus 
is on deferred deposits and business providing this service.

I urge your support for this legislation.

Ja n u a ry  22, 2 0 0 4  -  H B  3 8 9 23-L S 1341M



S e c t i o n a l  A n a l y s i s  f o r  H B  3 8 9

Section 1. States the purpose of the Act.

Section 2. Establishes a new chapter relating to deferred deposit advances

Sec. 06.50.010 prohibits a person from engaging in the business of making deferred deposit 
advances without a license. Requires a separate license for each location.

Sec. 06.50.020 establishes the qualifications that a person must meet to qualify for a license.
This covers mandatory liquid assets and demonstrations regarding financial responsibility, 
financial condition, business experience, character, and general fitness. Makes these 
requirements continuing in nature and subject to periodic review by the department of 
Community and Economic Development

Sec. 06.50.030 establishes requirements for the license application. Requires submission of a 
nonrefundable investigation fee for each business location. Directs the department to investigate 
whether the applicant satisfies the requirement and, if the applicant satisfies the requirements and 
the department approves the application, to issue the license. Make the license effective for the 
year in which issued, unless surrendered, suspended, or revoked. Establishes procedures for 
renewal.

Sec. 06.50.040 establishes the procedures for denial of a license or of a license renewal.

Sec. 06.50.050 prohibits the transfer or assignment of a license, except for transfer to a new 
location under Sec. 06.50.070.

Sec. 06.50.060 requires the prior written approval of the department for the continued operation 
of a licensee’s deferred deposit advance business when a change in control of the licensee is 
proposed. Requires the licensee requesting approval to pay any costs (up to a stated amount) that 
are incurred by the department to investigate the request for approval.

Sec. 06.50.070 requires a licensee to notify the department in writing at least 15 days before any 
proposed change in the licensee’s business location or name and to provide the department with 
certain information.

Sec. 06.50.080 allows the department, after notice and a hearing, to suspend or revoke a license 
if the department finds that the licensee has engaged in certain listed activities.

Sec. 06.50.090 requires a licensee to file with the department a composite annual report relating 
to all advances made by the licensee during the preceding calendar year. Also requires a licensee 
to file with the department (within 15 days after the occurrence of certain listed events) a written 
report describing the event and its expected effect on the activities of the licensee in the state.



Sec. 06.50.100 establishes certain criteria that a licensee must follow when keeping its records, 
including the manner in which they must be kept, their location, and the length of time they must 
be kept.

Sec. 06.50.110 provides examination and investigative powers for the department and 
corresponding obligations of licensees regarding these examinations and investigations. 
Authorizes the department to apply to the superior court for an order compelling compliance if 
there is a failure without legal excuse to obey a subpoena or give testimony.

Sec. 06.50.120 state that the Administrative Procedure Act, AS 44.62, applies to department 
action taken under the chapter, except where other procedures are provided in the chapter.

Sec. 06.50.130 establishes certain requirements for deferred deposit advances.

Sec. 06.50.130(a) requires an advance to be documented in a written agreement signed by the 
recipient. States certain items the agreement must include.

Sec. 06.50.130(b) states that a licensee may not be an organization.

Sec. 06.50.130(c) sets a maximum principal amount for an advance.

Sec. 06.50.130(d) allows a licensee to charge an origination fee. Treats the fee as fully earned as 
of the date of the transaction and states that the fee is not considered interest. Prohibits a 
licensee from charging another fee unless expressly allowed by the chapter.

Sec. 06.50.130(e) requires a licensee to post a notice of the licensee’s fees in each licensed 
location. Indicates how much a licensee may charge.

Sec. 06.50.130(0 allows an advance recipient to rescind an advance without cost if done not later 
than the end of the next business day after the advance.

Sec. 06.50.130(g) requires a licensee to provide written notice to the advance recipient of certain 
listed information before disbursing the money.

Sec. 06.50.130(h) prohibits a licensee from accepting more than one instrument as security for 
each advance. Requires the licensee to endorse the instrument with the licensee’s actual business 
before depositing or otherwise negotiating the instrument. Allows an advance recipient to 
redeem the instrument before the deposit or other negotiation of the instrument by making 
payment.

Sec. 06.50.130(i) indicates how a licensee may pay the advance recipient, but prohibits the 
licensee from charging an additional fee to the recipient to access the proceeds of the advance.

Sec. 06.50.130(j) allows a licensee to charge an advance recipient and additional fee if the 
advance is renewed rather than paid in full when due.



Sec. 06.5013()(k) indicates how an advance recipient may repay an advance.

Sec. 06.50.130(1) prohibits a licensee from accepting property other than an instrument from an 
advance recipient when making an advance.

Sec. 06.50.140(a) sets limits on the advances (plus allowable fees) that a licensee or a person 
under common control with a licensee may have outstanding to a single advance recipient.

Sec. 06.50.140(b) allows a licensee, or an assignee, to collect for returned instruments the fees 
allowed by the chapter in addition to the damages, fees, and costs allowed for bad checks under 
AS 09.68.115, if disclosed in the advance agreement.

Sec. 06.50.140(c) prohibits a licensee from threatening an advance recipient with criminal action 
for a payment deficit.

Sec. 06.50.140(d) states that a licensee may not renew an advance for a fee greater than the 
initial origination fee or for more than four consecutive times. Allows an advance recipient to 
get a new advance transaction at any time after the recipient pays off the previous balance. 
Indicates when an advance is considered paid off.

Sec. 06.50.140(e) prohibits a licensee from accepting property, title to property, or other 
evidence of ownership as collateral for an advance, except for an instrument from the advance 
recipient.

Sec. 06.50140(f) allows a licensee to conduct other business at a location where it makes 
advances.

Sec. 06.50.140(g) allows an advance recipient to rescind an advance without cost at any time 
before the close of business on the business day following the day on which the advance was 
made.

Sec. 06.50.140(h) prohibits a licensee from making an advance on behalf of another person.

Sec. 06.50.150 allows the department to adopt regulations to implement the chapter.

Sec. 06.50.160 establishes the relationship of the chapter to federal law.

Sec 06.50.190 defines terms for the chapter.

Section 3. Applies the administrative adjudication provisions of the Alaska Administrative 
Procedures Act to the Department of Community and Economic Development in the matter of 
the licensing and regulation of persons making deferred deposit advances under the new chapter, 
AS 06.50.



Section 4. Provides a transitional provision related to the liquid assets that a person must have in 
order to qualify for a license under AS 06.50.020. Changes the amounts required during the first 
180 days after the effective date of the Act.

Section 5. Makes the Act effective January 1, 2005.



Index for HB 389 Bill Packet
1. Deferred Deposit/Payday Advance Facts and Fiction -  from the 

Community Financial Services Association o f America (CFSA) 
website based on studies by Georgetown University and Io Data 
Corporation

2. Measuring the Cost o f a Payday Advance: Fixed Fee -  CFSA

3. Backgrounder: Why Payday Advance is Not Predatory Lending -  
CFSA

4. Deferred Deposit: A Vital Service in Today’s World -  Financial 
Service Centers of America (FiSCA).

5. Deferred Deposit/Payday Advance Fact Sheet -  FiSCA

6. State Law Governing Deferred Deposit Services/Payday Advance -  
FiSCA

7. Preserving Financial Freedom for Taxpayers -  National Taxpayers 
Union & NTU Foundation, August 14, 2001.



DEFERRED DEPOSIT/PAYDAY ADVANCE

FACTS and FICTION

Fiction: Deferred Deposit/Payday Advance companies prey on poor, uneducated 
or older consumers.

Fact: Deferred Deposit customers represent the heart o f  the working middle
class.

□ Majority have incomes between $25,000 and $50,000

□ 68% are under 45 years old; only 4% are over 65, compared 
to 20% o f  the population.

□ 94% have a high school diploma or better, with 56% having 
some college or a degree.

□ 42% own their own homes.

□ 100% have a steady income and an active checking account 
(required for the service).

Fiction: They charge outrageous rates.

Fact: Deferred Deposit/Payday Advance fees typically cost less than
customers’ alternatives.

□ Bank/merchant fees on one bounced check can cost three times 
that o f  a $100 advance.

□ Deferred Deposit APRs are often lower than customers’ 
alternatives (on the same 2 week term)

• $100 payday advance with $15 fee + 391% APR
• $100 bounced check with $48 NSF/merchant

fees =1,251% APR
• $ 100 credit card balance with $26 late fee = 678% APR
• $100 utility bill with $50 late/reconnect fees = 1,304% APR



DEFERRED DEPOSIT/PAYDAY ADVANCE

Fiction: They put customers into a cycle o f  debt.

Fact: Most customers use Deferred Deposits responsibly and moderately.

□ It’s a closed-end, short term transaction with a one-time flat 
fee. N o revolving debt and no additional fees or accruing 
interest if  not paid when due.

□ 66% use the service to cover unexpected expenses or a 
temporary reduction in income.

□ 34% use it for planned expenses or other discretionary uses.

□ 60% either did not renew in the last year or renewed only 
1 -  4 times.

□ Research and regulators confirm more than 70% use the 
service about once a month or less.

« The C redit Research C enter national survey reports 78%  use 
o r 14 o r few er tim es annually.

•  W isconsin D epartm ent o f  Financial Institu tions reports 
71%  use 15 o r few er tim es.

•  N orth C aro lina  C om m issioner o f  Banks reports 73%  use 
once a  m onth o r  less.

Fiction: They take advantage o f  unsuspecting customers.

Fact: Deferred Deposit/Payday Advance customers make informed decisions
and receive consumer protections under law.

□ Millions choose the service as a dignified, discreet solution 
for temporary cash flow problems without asking family for 
money or pawning personal items.

□ 70% choose Payday Advance for reasons o f  convenience 
(quick, easy process & fast approval).

□ 96% are aware o f  the finance charge & 78% recalled it being 
disclosed as an APR.



DEFERRED DEPOSIT/PAYDAY ADVANCE

□ 92% believe Deferred Deposit is a useful service, only 12% 
were dissatisfied with their last advance.

□ 38 states and D.C. provide balanced, responsible regulation 
o f  Payday Advance/Deferred Deposit and most offer additional 
protections with the following practices.

• Educational brochure that encourages consumer responsibility, 
warns against long-term use and informs customer of consumer 
credit counseling alternatives.

• Full disclosure on in-store signage and in loan agreement 
(with TILA disclosures).

• Privacy notice.
• Limit on rollovers (or renewals)
• Cost-free right of rescission
• Professional, fair and lawful collection practices and no threat 

or use of criminal prosecution.

This “Facts and Fiction” information was taken from the CFSA website and is 
based on studies by Georgetown University and Io Data Corporation.



Payday Advance Customers Pay a Fixed 
Service Fee
A payday advance is a closed-end transaction fo r a limited time 
period. Customers pay a one-time flat fee. based on a percentage ot 
the advance amount. Perm issible fees vary according to state law, but 
are lypicahy 15 to 20  percent o f the advance amount.

Payday advance fees are lower than many of consumers' alternatives:
• Bank non-sufficient funds (NSF) and merchant fees on a bounced 

check typically cost $48  o r m o re .1
• "Courtesy”  overdraft protection can cost up to S35 per overd ra ft/
•  Payday advance can be a sound economic choice compared to 

late payment fees charged by credit card, utility and 
mortgage/rental companies/

APR Comparisons Can Be Misleading
Payday advance customers are making a short-term , cash-flow decision, 
not a long-term credit or loan decision. There is no revolving debt and, 
unlike a consumer loan rate, the fee does not vary with the teim  of the 
advance. If the advance is not paid when due. interest does not accrue.

Payday advance lenders disclose fees as an annual percentage rate 
(APR), as required by the Truth in Lending Act. Disproportionate attention 
to APR. however, can be misleading on this very short-term transaction.
As shown in the following chart, payday advance APRs arc often lower 
than customers' alternatives, even on the same two-week term.

APR COMPARISONS ON PAYDAY ADVANCE ALTERNATIVES

Payday Advance Customers Understand the 
Cost of the Service
In a national survey o f payday advance customers conducted by 
Georgetown University's Credit Research Center:

•  9 6%  were aware o f and reported the finance charge and could 
compare it with sim ilar lees, including late fees.

• 78%  could recall that the fee had been disclosed to them as an APR.

"It's less than what I would pay if I would have bounced a check o r 
m issed a rent payment...A  payday loan was the only way we could 
save our apartment. It's a real lifesaver.”

—  Patti Hanaway, Vie San Diego IJnion-Tribune (CA), “Fistful ot Payday 
Cash Isn't Free," September 3,2000

“ The people at the payday advance company were up front about the 
fees involved. They had large signs on the wall that were really clear 
about exactly how much the advance was going to cost. The cost was 
worth it to me."

— Dennis Harrison, Daily Press (VA), Letters to Editor, April 12, 2002

"The lunchtime customers [at the store ] say they’ re aware o f the 
APRs but focus instead on the cost fo r the two weeks and find it a 
superior deal to alternatives like a credit card advance."

— Florida Trend Magazine, “How Much Credit," March 1.2002

“Grace, who said she uses payday advances only occasionally, is like 
many payday loan customers. In a perfect world, paying $15  per $100  
wouldn't be her first choice fo r dealing with a cash crunch. But in the 
real world, it seems a rational choice."

—  Kansas City Star (MO), “Credit Union Explores New Way to Help People 
in Cash Crunch," June 30.2002

Research Report Reviews Cost
"This review o f the product and operations o f payday lenders explains 
why payday loans carry such high interest rates. Payday lending is 
labor intensive because borrowers have face-to-face interactions with 
lenders each lim e they borrow  or extend a loan. In addition, lenders 
devote substantial time to monitoring the status o f the loans and 
working to minimize defau lts...Because the loans arc small, dividing 
these expenses across each loan results in a higher cost per lo an ...In  
addition to labor costs and office occupancy expenses, payday 
lenders must cover their loan losses."

— John P. Caskey, Vie Economies olPayday Lending, Fllene Research 
Institute & The Center for Credit Union Research, 2002

' Federal Reserve System, Annual Report to the Congest on Retail Fee uneiService of Depository institutions, June 2002, repotted that in 2001 the average NSF fee assessed 
by multi-state battles was $23.28. PriartvarcittouseCoopcts, Fee undAPRs Associated with Payday Advances ami Other Source ofLow-Bdianit, Short-Term Credit, 
October 2001, repotted die median icttimcd check merchant fee was $25.
Federal Reserve Annual Report also said that in 2001 the avenge overdraft fee assessed by multi-state banks was $23.13. The New Yode Time, “Banks Encourage 
Overdrafts, Raping ProGt,” Januaty 22,2003, repotted due banks charge flat fees up to $35 for each overdraft.
CFSA, Payday Advance. A Cost Effctiie Alternative, A 2002 industry Survey of Pityday Advance Customers Alternative 
fir Short-Trim Credit, 2002.
© 2003 CFSA, 515 King Street, Alexandria, VA 22314,703-684-1029 Fax: 703-684-7912, www.cfsa.net UWMiSWSSa
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B A C K G R O U N D E R
W hy Payday A dvance Is N ot P reda to ry  L ending

The term “predatory lending” has received a lot o f attention recently; but often its definition is unclear 
and the distinction between predatory lending and subprime lending is blurred. This vagueness of the 
term has been used to portray certain financial services inaccurately. Payday advance has been the 
target o f just such an attempt, and it is clearly unwarranted.

In general, predatoiy lending is defined as a harmful form of subprime lending in which consumers 
are pressured to take loans they don’t need, putting valuable assets at risk. Federal Reserve Governor 
Edward Gramlich said in an address to the Neighborhood Reinvestment Corp. in Raleigh, NC, March 
26,2001 that predatory lending typically involves at least one, and perhaps all three, of the elements 
listed below. N ot one of these elements applies to payday advance and here’s why.

T hree  Elem ents o f P reda to ry  Lending, 
accord ing  to Federal Reserve G overnor 
G ram lich :

■ Making unaffordable loans based 
on the assets of the borrower rather 
than on the borrower’s ability to 
repay an obligation.

■ Inducing a borrower to refinance a 
loan repeatedly in order to charge 
high points and fees each time the 
loan is refinanced (“loan flipping”).

Engaging in fraud or deception to 
conceal the true nature of the loan 
obligation from an unsuspecting or 
unsophisticated borrower.

W hy Payday A dvance is NOT P redatory  
Lending:

Payday advance is a small denomination, 
un-collateralized, unsecured short-term 
financial transaction based on the 
borrower’s steady income.

Most state laws prohibit the extension of a 
payday advance by paying an additional 
fee (rollover). CFSA members do not 
encourage rollovers and, in states where 
rollovers are permitted, limit them to 4 or 
the state limit, whichever is less.

The cost of a payday advance is fully 
disclosed to customers on signage and in 
disclosure agreements. It is a one-time, 
flat fee and there are no hidden charges, 
balloon payments or accruing interest. 
CFSA members also provide an 
educational brochure emphasizing 
responsible use of the product and offer a 
free right o f rescission should the 
customer change his mind.



Payday advances are small, short-term cash advances with simple terms and fees. Thirty-four states 
and the District o f Columbia have laws and/or regulations governing this product. The industry is 
dedicated to working with interested parties to ensure that consumers use the service appropriately. 
Members of the Community Financial Services Association of America (CFSA), the national trade 
association of payday advance, believe that payday lending should be conducted in a safe and 
responsible manner and with appropriate disclosures and strong consumer protections. CFSA’s Best 
Practices, which apply to all CFSA members, are intended to ensure such conduct. CFSA members 
must abide by the following Best Practices:

• A 24-hour, cost-free customer right to rescind any transaction.
• Prohibition of or limitation on rollovers.
• Full disclosure of transaction terms.
• Encourage responsible use of the service.
• Appropriate collection practices.
® No criminal action against customers.
• Compliance with state and federal regulations.
• Truthiul advertising.
• Enforcement of Best Practices.

mtrfrtr
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A  V ita l S e r v ic e  In T o d a y 's  W o r ld  

W h a t  is  a  d e fe r re d  d e p o s it ?
Many people do not have relatives to turn to or other means when the family car 
breaks down or an unexpected bill becomes due. Deferred deposit is sometimes 
the only viable option when people are strapped for cash. Here's how it usually 
works: A customer can have his or her check cashed immediately and deposited 
up to 30 days later in exchange for a pre-determined service fee. If the customer 
chooses to defer this deposit an additional 30 days, he or she may choose to "roll 
over" the deposit.

H o w  th e  fe e  is  d e t e rm in e d ?
Businesses that offer deferred deposit service take a risk that traditional financial 
institutions are unwilling to assume. That is why service fees for deferred deposit 
transactions are higher than the interest rates charged by banks and credit card 
companies.

F e e s  a re  p r o p o r t io n a l to  th e  r is k  u n d e r ta k e n  a n d  th e  s e r v ic e  p r o v id e d
Critics of deferred deposit have raised concerns about the fee check cashers 
charge. However, FiSCA and its members believe fees should be reasonable, 
yet not be exorbitant. Ultimately, the deferred deposit industry as a whole 
opposes artificially imposed price controls as neither in the best interest of 
customers or business owners. Competition is the key and the market itself 
assures customers of a competitive service fee. If a business chooses to charge 
a rate the consumer finds too high, he or she will simply bestow their patronage 
elsewhere. It's the American way.

W h y  d e fe r re d  d e p o s it ?
Because of small emergencies in people's lives, there is a real need for quick 
cash. However, the options for many people are limited:

A cash advance? Many people do not have credit cards.

The local bank? Most banks do not make loans for less than 
$1,000.

Click for Deferred Deposit Fact_Sheet

T h e  F in a n c ia l  S e r v ic e  C e n t e r s  o f  A m e r ic a

FiSCA is the professional organization that represents the expanding industry of 
check cashing which provides financial services for America's local communities. 
It was originally established in 1987 as the National Check Cashers Association.

http://www.fisca.org/defdep.htm 1/11/2004

http://www.fisca.org/defdep.htm


The professional check cashing industry is one of the fastest growing business 
activities in the country. There are roughly 6,000 check cashing centers 
throughout the nation -  that is more than double the number since 1986. Just 
how important is this industry? Check cashing centers handle more than 180 
million checks annually valued iri excess of $55 billion.

Currently, FiSCA comprises 3,500 check cashing centers in 35 states. FiSCA 
and its members are committed to providing the most efficient service at fair and 
reasonable prices. FiSCA deplores the unscrupulous fringe check cashing 
businesses that charge exorbitant and unconscionable fees. FiSCA and its 
members support strong penalties for those who operate in contention with the 
legitimate check cashing centers that comply with both the letter and spirit of 
federal and state laws.

FiSCA has developed a White Paper that defines its position on deferred 
deposit. Click here for the full FiSCA White Paper: The Consumer's Choice: The 
Role o f Deferred Deposit Services in Meeting Short Term Financial Needs.

If th e re  w e re  n o  d e fe r re d  d e p o s it :  W h e re  w o u ld  m a n y  tu rn  t o ?

Those that traditionally rely on deferred deposit are middle-class Americans who 
are gainfully employed, but generally have no where else to turn. If there were no 
deferred deposit, many would be forced to turn to pawn brokers. Pawn brokers 
loan small amounts of cash secured by personal property. For example, if the 
Smith family needed $200 to pay for an emergency medical bill, they could get 
the money from a pawn broker, but only after leaving their television as collateral. 
Deferred deposit, on the other hand, allows the consumers to receive emergency 
cash with dignity, yet still retain their property. Click for, Freedom o f Choice for 
Consumers: _ The Truth About Deferred Deposit Services -  A Reasoned 
Response to the CFA's Misrepresentations.

T h e  B o t to m  L in e :  th e  c o n s u m e r  d e m a n d s  d e fe r re d  d e p o s it

Consumers who utilize deferred deposit express a high level of satisfaction with 
the service. For example, when deferred deposit legislation was being 
considered in California, many consumer letters in support of the service were 
submitted to lawmakers. According to one California customer:

"It's been a real 'lifesaver1 for us, and, actually the only 
place one can get financial sen/ice in time o f need."
R ic h a r d  B . E n a x

Another California customer expressed his appreciation as he finished a deferred 
deposit transaction:

"I Cdme in today to get an advance so that I can rent a 
truck to move. I'm between paydays so this 
organization is the only place to get an advance."
J .  H e r n a n d e z

California is not the only state where customer satisfaction of deferred deposit is 
at a high level. One customer in Utah said the service fee wasn't too high.

"That's all right, because it gets you out o f a bind."
M . R a z e

Click here for Association's Response to Spurious Charges by Consumer 
Federation on Payday Advances
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• Deferred Deposit/Pay Day Advance is designed to meet a short-term cash 
emergency such as a car repair or medical need (i.e. prescription).

o Deferred Deposit/Pay Day Advance is a key service provided by various 
members of the Financial Service Centers of America (FiSCA).

• Deferred Deposit/Pay Day Advance products are now an industry exceeding 
$10 billion annually.

Deferred Deposit/Pay Day Advance products are legal in at least 32 states 
and the District of Columbia and delivered mainly through approximately 
11,000 service centers.

Using Annual Percentage Rates (APR) to evaluate the costs of Deferred 
Deposit /Pay Day Advances is not accurate because the charge for the 
service is more in the nature of a fee.

Most banks will not typically process a consumer loan for under $1,000. The 
average Deferred Deposit/Pay Day Advance is $200.

FiSCA’s Professional Code of Ethics calls for the full disclosure of interest 
rates, fees and all related charges in Deferred Deposit/Pay Day Advance 
transactions. The FiSCA Professional Code of Ethics also calls for full 
compliance with the federal Truth In Lending Act (TILA).

• It is estimated that the Deferred Deposit/Pay Day Advance industry could 
grow from $2 billion in revenues to over $6 billion in 2002.

• Fees charged by banks for bounced checks are often significantly higher 
than fees charged for Deferred Deposit/Pay Day Advance services. 
Additionally, merchants often charge their own bounced check fee.

The Tennessee Department of Financial Institutions responded to 
allegations by the Consumer Federation of America that the Deferred 
Deposit/Pay Day Advance businesses were violating State law by charging 
fees in excess of the statutory cap as follows:

http://www.fisca.org/defdepfacts.htm 1 /11 /2004
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“The conclusion that these fees exceed legal limit authorization by 
State law was inaccurate...Therefore the companies in the CFA’s 
(Consumer Federation of America) survey...are in compliance with 
[the statute], notwithstanding CFA's initial conclusions... 
Accordingly, it appears that all of the Tennessee companies 
surveyed by the CFA were complying with the fee limitation 
imposed by the [Tennessee] Act."
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Vendors | Press Area | State Associations j Members Only | Contact.Us | Home

Copyright © 2000 Financial Service Centers of America 
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Financial Service Centers of America

S T A T E  L A W  G O V E R N I N G  D E F E R R E D  D E P O S I T  S E R V I C E S / P A Y D A Y  A D V A N C E

Alabama*
H.B. 178 (2003) Yes 17.5% of the amount 

advanced
min. of 10 days and max. 
of 31 days $500 Limited to one

Alaska
Yes

(AUuka Small Loan Act 
cxempu loans not In 

cxceu of $500)

Rate of loan determined 
by parties

Term of loan determined 
by parties $500 N/A.

Arizona
AZ ST § 6-1251 et seq. Yes 15% of the check min. 5 days $500 Limited to three

Arkansas
AR ST § 23-52-101 et seq. Yes

10% of the check + $10 
charge + $5 fee on 1st 
transaction

min. of 6 days and max. of 
31 days $400 Prohibited

California**
CA FIN §1789.30 et seq. Yes 15% of the check max. of 30 days (31 days as 

of 3/1/04) $300 Prohibited

Colorado
CO ST §5-3.1-101 et seq. Yes 20% of the 1st $300 + 7.5% 

on amount greater than $300 max. of 40 days $500 Limited to orie

Delaware
DE ST T! 5 §2227 et seq. Yes Rate of loan determined 

by parties max. of 60 days $500 Limited to four

District of Columbia 
DC Code §26-311.01 etseq. Yes Scale of Fees*** max. of 31 days $1000 No statutory limit

Florida
FL ST §560.401 e t seq. Yes 10% of advance + 

$5 verification fee
min. of 7 days and max. of 
31 days $500 Prohibited

Hawaii**
U l C T  S ^ n n c . 1  a t  c a r , Yes 15% of the check max. of 32 days $600 Prohibited



STATES
.(safe harbor legislation) .

Idaho'
ID ST 528-46-401 e t  seq. 

Illinois
38 IL ADC 110.300 e t  seq. 

Indiana
IN ST 24-4.5-7-101 e ts e q . 

Iowa
IA ST 5 533D.1 e t  seq. 

Kansas
KSST516a-2-404 e tse q . 

Kentucky
KY ST 5368.020 e t  seq. 

Louisiana
LAR.S. 9:3578.1 e t seq..

Michigan

Minnesota
MN ST 547.60 e t  seq.

Mississippi
MS ST575-67-501 e tse q . 

Missouri
MO ST408.500 e tse q . 

Montana
MT ST 531-1-701 e tse q . 

Nebraska
NEST 545-901 e tse q . 

Nevada
NV ST 5604.010 e t  seq.

New Hampshire*
S.B. 72 (2003)

Nc v Mexico

North Dakota 
ND ST 513-08-01 e tse q .

Ohio
OH ST 51315.35 e tse q .

Oklahoma*
S.B. 583 (2003)

Oregon****
OR ST 5725.010 e t seq.

Rhode Island 
Rl ST 519-14.1 e t  seq.

South Carolina 
SC ST 534-39-110 e t  seq.

South Dakota

Tennessee
TN ST 545-17-101 e t  seq. 

Texas
7 TX ADC 51.605 e tse q . 

Utah
UT ST 57-23-101 e tse q . 

Virginia
VAST 56.1-444 e t seq.
Washington**
WA ST 531.45.010 etseq.
(S.B. 5452 (200}))

Rate o f loan determined Term of loan determinedYes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes

$1000 Limited to threeby parties by parties

N/A. max. of 30 days

15% of the check on 1st $100; 
10*  for more than $100; fee 
cannot exceed $35

15% of the check on 1st 
$100; 10% on subsequent 
$100 Increments

Scale of Fees***

$15 per $100 on face 
amount of check

16.75% of the check

Yes
of {*%*- oi Unmmtm ' fVv bat. drrprji

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes|fan*J LaanAfl Mi cao rtirniriir

Scale of Fees***

18% of the check

No lim it, but total fees 
(incl. rollovers) cannot 
exceed 75% of In itial loan

cannot exceed 25% of 
amount advanced

$15 per $100 on face 
amount of check

Rate of loan determined 
by parties
Rale determined by parties,
however, after Initial term of loan ,  , .
interest cant be » 6* per year o f 30 days

min. of 14 days 

max. of 31 days

max. of 30 days

min. of 14 days and 
max. of 60 days

max. of 30 days 

N/A.

max. of 30 days

max. of 30 days

min. of 14 days and max. 
of 31 days

max. of 31 days

max. of 31 days

Term of loan determined 
by parties

min. of 7 days and max.
>6* per year

Rate of loan determined 
by parties

Term of loan determined 
by parties

Yes

Yes

Yes

Yes

Yes

Yes

Yes(>a4l I tun Act den nr* rap mint i«t\ *n<J (ml

max. of 45 days 
(Incl. rollover period)20% of amount borrowed 

$5 per $50 ► 5% per month cannot exceed 6 months

15% of die 1st $300 ♦ 10% on min. of 13 days and max.
amount greater than $3C0 of 45 days

Yes

Yes,bi< very limited

Yes

Yes

Yes

Rate of loan determined 
by parties

10% of the check or $5, 
whichever Is greater

15% of the check

Rate of loan determined 
by parties

15% of the check or $30, 
whichever is lesser

Scale of Fees***

Rate of loan determined 
by parties

15% of the 
amount advanced
15% of the principal on first 
$500 borrowed; 10% on 
amount over $500

max. of 60 days 

fixed term of 14 days

max. of 31 days

Term of loan determined 
by parties

max. of 31 days

not less than 7 days

Term of loan determined 
by parties

min. of 7 days 

max. of 45 days

Wisconsin

Wyoming
WY ST 540-14-362 e ts e q .

Yes Rate of loan determined|rWIAI«vni tUfCJp m% ...km im •*.» ui am by parties
Term of loan determined by 
parties

Yes one calendar monthprincipal balance of the check

$400 limited (o two to lortf atma ***** - ouutandtof balance of thelo*n ** rr̂UCf<1
Limited to one; aincquent , fifvi reAiovm of i) requirereduction fci U* reno*t pmapal amount

$500

$860 
(4dhnua mnulity)

$500 

$350 

N/A. 

$350 

$400 

$500 

$300 

$500

Prohibited

Prohibited

Prohibited

Pruh&rtrd, but can accrpt pan. pmL of 25** feci and enter fcilo new âr remen

N/A.

Prohibited

Prohibited

Limited to tfr, but borrower nut reduce prlncVol tv at least 5* w / cath rotkner

Prohibited

Prohibited

i/ioTiurrwwr Limited to 10
nKjnwy weeks after Initial 

nttKKomt loan Is made

$500

$2500

$500

$500

$500

$50,000

$300

$300

N/A.

$500

N/A.

N/A.

$500

$700

$25,000

Prohibited

N/A.

Limited to one

Prohibited

Prohibited

Limited to three

Limited to one

Prohibited

N/A.

Prohibited

Limited

Limited to 12 
weeks after Initial 
loan Is made

Prohibited

Prohibited

N/A.

No statutory 
cap

* recently enacted safe harbor legislation "  recent change In law *** The detailed scale of fees appears at fisca.org.
**** S.B. 159 (2003), effective 1/1/04, amended the Oregon Consumer Finance Act to Include specifically payday loans.



Deferred deposit services are not permitted under state law in the following jurisdictions: Connecticut, Georgia, 
Maine, Maryland, Massachussetts, New Jersey, New York, North Carolina, Pennsylvania, Vermont and West Virginia.

DISCLAIMER: This document has been compiled for information purposes for FiSCA members only. FiSCA's publication 
of this document and related materials shall not be construed in any way to be legal advice. To the best of our 
knowledge this information is current, but FiSCA cannot make assurances regarding the accuracy of this document. 
FiSCA encourages the reader to rely solely on independent legal advice with respect to the subject matter of this 
document. More detailed information is available at fisca.org. This area of the law has been quite volatile, although 
the number of states permitting deferred deposit services has steadily increased.

Financial Service Centers o f America 
Court Plaza North • PO Box 647 

25 Main Street • Hackensack, NJ 07602
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Each year, as taxpayers face the dreaded “ tax day” filing deadline to sern 
their tax returns (and the amount they owe) to the Internal Revenue 
Service, they use every financial option at their disposal to help them 
meet that deadline. Just as on other occasions when working men and 
women have cash-flow problems, one o f the tools they use to deal with a 
short-term money shortage is the widely popular “payday loan.”

What is a payday loan or advance? It’s an important financial service 
used by thousands o f consumers every week. It allows a person to get a 
small amount o f cash for a short period, with the loan made against his o 
her next paycheck. The customer writes a personal check for the amount 
o f  the advance plus a fee, and then gets cash for that check, less the 
agreed-upon fee. The personal check is then held for a predetermined 
period -  usually two weeks. At the end o f  the period the check is 
deposited.

Why is such a short-term financial option so important? As A m ericans 
continue to be overtaxed, they lose an average annually  of 35 to 40 
percen t o f their earnings to taxes. Paychecks continue to be ravaged bj 
the endless array o f federal, state, and local taxes. Most workers have 
little disposable income and little or no emergency savings. O ne recent 
national survey by a consum er group noted 53 percen t o f those 
surveyed said they sometimes, most o f the tim e, o r always “ live from 
paycheck to paycheck.” This percentage increases to 64 percent for 
those with moderate incomes (household incomes o f $20,000 to $50,000 
and to 79 percent for those with low incomes (household incomes under 
$20,000).[1] Consumers need every possible financial tool to deal with 
life’s emergencies. Payday advance loans are one such widely-used 
money management tool.

There is overwhelming evidence that payday advance loans provide a
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valuable service, filling a critical financial need for millions o f 
Americans in states across the country. In one o f  those states, North 
Carolina, a recent report by the State Commissioner o f Banks revealed 
just how well consumers like the payday loan option. T he rep o rt cited 
2.9 million N orth  C aro lina transactions in 1999, w ith the 
Com m issioner of B anks receiving only 12 com plaints. “It is safe to 
say there is a genuine need for payday advance, otherwise we wouldn’t 
have over 1,000 locations tliroughout the state,” Deputy Banking 
Commissioner Otis Meacham was quoted as saying earlier this year. [2]

As additional evidence, the Credit Research Center o f Georgetown 
University recently released a comprehensive study highlighting the 
benefits o f payday advance loans as expressed by customers across 
America. “O u r study shows th a t payday advance satisfies an 
unfulfilled dem and fo r very  short-term  cred it in today’s m arke t,” 
wrote Dr. Gregory Elliehausen, a senior research scholar at Georgetown 
and co-author o f  the study. “The overwhelm ingly favorable response 
strongly suggests th a t payday advance com panies serve a real 
economic need fo r th e ir custom ers.”

The Georgetown study, Payday Advance Credit in America: An Analysis 
o f  Customer Demand, found that most payday advance customers (96 
percent) understood the sendee and the fees involved, and that most (92 
percent) believe payday advance is a useful service. The study also 
revealed that nearly all payday advance customers (91 percent) use other 
types o f consumer credit. M ost custom ers who considered o ther credii 
options chose payday advance because o f the quick and easy process 
the fast approval, and  the lim ited paperwork.£3J

Payday advances are so popular because they provide a needed financial 
alternative to the many charges that burden consumers who are late on 
their rent or their monthly credit card payment. Payday loans are also far 
better options than bouncing a check due to lack o f funds. Any fair 
comparison o f the fees charged for the short-term, unsecured loan o f casl 
against a future paycheck, to those charged for check bouncing or late 
credit card or rent payments, would show the payday loan fees to be 
much more attractive. To the people who need the loans, the fees are 
more than reasonable.

If  you consider the fee charged on a typical payday loan, $30 on a $200 
loan over a period o f two weeks, it certainly seems fair in comparison to 
the alternatives. For example, that loan may prevent a Iate-payment-of- 
rent charge o f $50 for rent paid five days late. It could save the consume! 
from a bounced check bank charge ($25) and a bad check store charge 
($20). Finally, that loan might stop credit card late charges ($29 a day) 
that can quickly escalate into hundreds of dollars o f almost instant debt. 
These are the alternatives, and they are clearly to be avoided. But 
Americans need look no further than their own recently-filed tax returns 
to appreciate how payday loans can serve as workable alternatives.
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Again, the typical family’s total tax burden to all levels o f  government
now approaches 40 percent. Taxes are a family’s single biggest expense 
larger than food, clothing, and shelter combined -  and federal income 
taxes often figure prominently in this expense.[4] But what happens whe 
a working family comes up short on federal withholding at the end o f the 
year, and gets stuck with owing the IRS?

Not filing is the worst possible option, carrying a 5 percent per month 
failure to file penalty, a V% o f 1 percent per month charge for failure to 
pay, possibly other civil and criminal fines, and even interest charges on 
some o f the penalties themselves!

Always eager to “help” Americans pay their taxes, the IRS offers what it 
calls an “ installment agreement” to families who can’t afford to send in 
what they owe up-front. Assuming a family meets the three conditions fc 
an agreement, the fee for paying in installm ents is $43, plus in terest 
and a possible late paym ent penalty on any tax not paid by its due 
date (including the tax being paid in installm ents).[5]

Compared to payday loans, the IRS’s short-term finance options could 
constitute a very raw deal for many taxpayers.

And yet, the narrow-minded “nanny state” opponents o f these critical 
payday loans contend that the annual percentage rate (APR) is just too 
high, and that these lenders are taking advantage o f their customers.
Those same critics harass the payday advance companies (and thus their 
customers) in numerous areas, in effect conspiring to shut down their 
legitimate business operations. Are they right in their assertions?

Clearly they are wrong to measure the fees paid for short-term payday 
loans in terms o f “APR,” like you would measure a mortgage, or a car 
loan, or the annual interest on a continuing credit card unpaid balance. 
Payday lending could be compared to a taxicab ride from one side o f  the 
city to another. A short-term loan is like a short cab ride. You wouldn’t 
hire a cab to travel across the country, and you wouldn’t take out a short­
term loan over and over for a year. Neither would you judge the per-mile 
cost o f a short cab ride by the per-mile cost o f a weekly rental car.

But, if APR is an accurate measure, then the alternatives faced by 
families every day should be judged by that same APR yardstick.
Looking at that same payday advance o f $200 over two weeks, the fee 
would be $30. That is expressed as a 391 percent APR. While that is still 
a misleading and simplistic measure, let’s compare the alternatives 
anyway.
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C h a r t  1 :  A  C o m p a r is o n  o f  

L a t e  F e e s  E x p r e s s e d  a s  A P S

$45 Bounced Check Chtuge:

$29 Late Fee on Credit Care

$30 Fee on Payday Loai
Advanci

$50 Late Fee on Renl

1,000 2,000 3,000 4,000 5,000 6,000 
A P R

As Chart 1 depicts, that typical late charge on rent paid 5 days late, $50, 
could be expressed as a 520 percen t APR. A bounced check bank fee 
($25) and a bad check store charge ($20) combined is expressed as a 585 
percen t APR. Finally, the $29 per day credit card late payment fee 
would be expressed as an incredible 5,292 percent APR. According to 
those fair comparisons, the credit product o f choice is crystal clear. The 
payday advance is far superior to the alternatives.

While the evidence is clear, this needed and widely-used small business 
continues to be attacked. Payday lenders have to contend with relentless 
and counterproductive do-gooders, ju st to stay in business. These includt 
“consumer groups” that, in their efforts to justify their existence, unfairl) 
target the short-term lenders as “usurers,” based on the specious APR 
argument. These are the same consumer groups who support every 
government regulation, every big government program, and every effort 
to increase taxes, and then lament the fact that the average citizen who 
pays those taxes can’t build substantial savings for emergencies. They 
would rather see a consumer pay an exorbitant IRS penalty for a late tax 
payment than to have them take advantage o f a payday advance loan at a 
reasonable (much more so than the penalty) fee.

And there is no lack o f hypocrisy in the media on this issue. Some editor 
have criticized these short-term financial tools with boundless moral 
outrage and indignation. Yet, while these self-styled “muckrakers” ply 
their trade on one page o f the paper, a preceding page will feature a 
$25,000 or more display ad for a credit card that charges that 
aforementioned $29 a day late penalty (5,292 percent APR).

Finally, there are die politicians who are constantly striving to protect us 
from ourselves. Through their misguided efforts to eliminate this critical 
short-term solution to consumers’ cash-flow shortfalls, they will bring
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about the very individual and family financial disasters that payday 
advance customers are trying to avoid. Ironically, over-regulation and 
bureaucratic attempts to “structure” other portions o f the lending industr 
have met with different fiscal disasters -  for taxpayers. Who can forget, 
for example, the federal government’s bungling o f the Savings & Loan 
(S&L) crisis, which was once estimated to have cost taxpayers up to $30 
billion in depositor bailouts and institutional “thrift resolutions”? The 
National Commission on Financial Institution Reform, Recovery, and 
Enforcement, a blue-ribbon panel appointed to investigate the causes o f 
this debacle, laid much o f the blame squarely on the government’s own 
shoulders.

In its own clumsy attempt to re-structure the marketplace, Congress 
created the law that chartered S&Ls as a new form o f lending institution. 
Unfortunately, Congress also backed the S&Ls’ deposits with tax dollars 
Market discipline could not prevail because Congress allowed the 
institutions it created to privatize profits but socialize risks. In an 
unsubsidized environment, S&L consumers would have helped to act as 
“self-regulators” against institutions that invested deposits in risky 
portfolios. They would either demand a better interest rate or would 
simply

move their deposits to a “safer” institution. But by raising the per-accour 
insurance limit to $100,000, and by failing to introduce adequate risk- 
based deposit insurance premiums, the Commission concluded that the 
government created an environment in which “depositors could benefit 
with no meaningful risk o f financial loss.”6

But Congress has learned little since the S&L crisis. In another attempt t< 
manipulate how consumers and lenders interact, lawmakers have created 
“Government-Sponsored Enterprises” (GSEs) like Fannie Mae and 
Freddie Mac. These quasi-public corporations, initially designed to 
facilitate greater availability o f  home loans, have become tax-backed 
competitors to truly private lenders. Worse, aside from a direct 
government subsidy o f some $ 10 billion annually, Fannie Mae and 
Freddie Mac currently hold $1.1 trillion in debt at below-market interest 
rates, in a portfolio that the Congressional Budget Office concludes to be 
implicitly backed by taxpayers.?

Payday lenders don’t receive “deposit guarantees” from taxpayers. In the 
true entrepreneurial spirit o f  self-reliance and initiative, small communit’ 
lenders have developed a product, without government interference, that 
many Americans find convenient and helpful. But now some state and 
even federal officials want to go beyond sensible business practice 
guidelines, and do for payday loans what they did to S&Ls and GSEs: 
either take them over directly and hand the bill o f operations over to 
taxpayers, or strangle them with so many petty regulations that the 
overarching laws o f the marketplace are forever subverted. Neither o f 
these two outcomes should be acceptable to hard-working Americans, 
which is why payday loans constitute a fiscal issue in which taxpayer
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a d v o c a te s  h av e  a  v ita l in te re st.

American taxpayers want more choices, not fewer. And they especially 
resent having their elected officials, the people they pay with their hard- 
earned taxes, take away choices that help them to survive. The National 
Taxpayers Union believes that, given appropriate information, consumer 
can make their own decisions and handle their own finances. Payday 
advance offers consumers a safe, convenient, and dignified financial 
alternative.

About the Author and the Organization

AI Cora, Jr. is Vice President fo r  Government Affairs, National 
Taxpayers Union. National Taxpayers Union Vice President fo r  
Communications Pete Sepp contributed to this paper.

National Taxpayers Union is A m erica’s largest grassroots taxpayer 
organization and is based in Alexandria, Virginia. To fin d  out more 
about our work, please visit our website (www.ntu.org).
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A l a s k a  S t a t e  L e g i s l a t u r e

R e p r e se n ta tiv e  C h er y ll H e in z e

S p o n s o r  S t a t e m e n t  

H B  3 9 1

“An Act r e l a t i n g  to em ployers and  to v i c t i m s  of crim e.”

HB 391 w ill prevent employers o f vic tim s from punish ing or in te rfe ring w ith v ic tim s 

attending crim ina l proceedings.

Th is leg islation allows victim s to attend a crim ina l proceeding re la ting to the crime at 

which the v ic tim  has a righ t to be present. It amends AS 12.61.017 to. include protection 

from penaliz ing victim s fo r attending any crim ina l proceeding at which they have a righ t 

to be present, instead o f solely when the v ic tim  is requested or subpoenaed by the 

prosecuting attorney fo r the purpose o f g iv ing testimony.

A laskans have a statutory righ t “ To be present during any proceeding in ...th e prosecution 

and sentencing o f a defendant i f the defendant has the righ t to be present, inc lud ing being 

present during testimony even i f the v ic tim  is lik e ly to be called as a witness.”  (AS 

12.61.010). And the constitu tiona l righ t to “ ...be allowed to be present at all crim ina l or 

ju ven ile proceedings where the accused has the righ t to be present.”  Th is b ill would 

make sure that the people o f Alaska are able to take advantage o f these rights w ithou t 

su ffe ring re tribu tion from the ir employers.

C urren tly 80% o f the states in the US have laws perta in ing to the righ ts o f v ic tim s to 

attend relevant court proceedings and preventing employers from punishing them fo r 

doing so.



Alaska Statutes relating to employers of victims of crime:

Sec. 12.61.017. Interference by victim's employer.

(a) An employer may not penalize or threaten to penalize a victim because 

the victim is subpoenaed or requested by the prosecuting attorney to attend a 
court proceeding for the purpose of giving testimony. In this subsection, 
"penalize" means to take action affecting the employment status, wages, and 

benefits payable to the victim, including

(1) demotion or suspension;

(2) dismissal from employment; and

(3) loss of pay or benefits, except pay and benefits that are directly 
attributable to the victim's absence from employment to attend the court 

proceeding.

(b) A person who violates (a) of this section is guilty of a violation.

(c) A victim who suffers a pecuniary loss as a result of an employer's act 

prohibited by this section may bring a civil action to recover actual damages and 

punitive damages of three times the actual damages sustained.



Alaska Constitutional Amendment regarding crime victims:

S ectio n  1 .24  - R ights o f  C rim e V ictim s.

C rim e v ictim s, as defined  by law , shall have the fo llo w in g  rights as 

p rovided  by law: the right to be reasonably  protected  from  the accused  

through the im p osition  o f  appropriate bail or con d ition s o f  release by the 

court; the right to con fer  w ith  the p rosecution; the right to be treated with  

d ign ity , respect, and fa irness during all p hases o f  the crim inal and ju ven ile  

ju s tic e  process; the right to tim ely  d isp osition  o f  the case fo llo w in g  the arrest 

o f  the a c cu sed ; the right to obtain inform ation about and be a llow ed  to be 

present at all crim inal or juvenile p roceed in gs w here the accu sed  has the 

right to be present*; the right to be a llow ed  to be heard, upon request, at 

sen ten cin g , before or after con v ictio n  or ju v en ile  adjudication , and at any  

p roceed in g  w here the accused's re lease from  cu sto d y  is considered; the right 

to restitution  from  the accused; and the right to be in form ed, upon request, o f  

the accu sed 's escap e or release from  cu stod y  before or after co n v iction  or 

ju v e n ile  adjudication.

* U n d erlin in g  added for em ph asis, not part o f  orig in a l text.
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M E M O R A N D U M  January 26, 2004

SUBJECT: Sectional Summary - HB 391 (Work Order No. 23-LS148S\A)

TO: Representative Cheryll Heinze
Attn: Jon

FROM: Gerald P. Luckliau^L
Legislative Coun

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, please note that a sectional summary of a bill should not be considered an 
authoritative interpretation of the bill - the bill itself is the best statement of its contents.

Section 1 amends AS 12.61.017 by adding a new subsection (b) requiring an employer, 
as defined in this subsection, to allow an employee who is a crime victim to take leave 
from employment to attend criminal proceedings relating to the crime. An employer who 
fails to comply with this subsection may be liable for monetary damages as provided in 
the section.

GPL:med 
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E m p l o y m e n t  R i g h t s  f o r  V iC T iM r  o f  C r i m e s

P r e p a r e d  f o r  R e p r e s e n t a t i v e  C h e r y l l  H e i n z e  

B y Ka t h l e e n  L. W a k e f i e l d , Le g i s l a t i v e  A n a l y s t

You asked about the rights of victims to attend criminal proceedings relating to the crime 
committed against them. Specifically, you wished to know of any statutes or legislation from 
other states that protect victims' rights to attend trials concerning them, and how many victims 
have been prevented from or penalized for attending such proceedings. We contacted the 
following organizations for information: the Alaska Violent Crimes Compensation Board, the 
Bureau of Justice Statistics, the Council of State Governments, the Center for Law and Social 
Policy, the National Center on Poverty Law, the National Center for Victims of Crime, the National 
Conference of State Legislators (NCSL), the National Consortium for Justice Information and 
Statistics, the National Crime Victims Law Institute, the National Crime Victims Bar Association, 
the National Criminal Justice Association, the National District Attorneys Association, and the 
Office for Victims of Crime with the U.S. Department of Justice. We also searched Findlaw for 
pertinent court cases, and Lexis for applicable state statutes.

According to NCSL, most states (about 80 percent) have enacted statutory provisions for victims 
of crimes that allow them the right to attend relevant court proceedings.1 These laws prohibit 
employers from firing, disciplining, penalizing, threatening or coercing employees who are victims, 
or whose family members are victims, and who leave work to attend court proceedings. For 
example,

♦ In A rizo n a , an employer with 50 or more workers, or the employer's agent, 
must allow an employee who is the victim of ?. crime to leave work to attend 
court proceedings stemming from the crime, The employer may not 
discharge the employee nor will the employee lose seniority. The employer 
is not required to compensate the employee for time off, except that an

1 Personal communication, Sarah Brown, National Conference of State Legislatures, January 22, 2004. Ms. Brov..;. 
can be reached at 303-364-7700.
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employee may be required, or may choose, to use his or her accrued leave 
(Arizona Revised Statutes § 13-4339).

♦ In California, an employer must allow an employee who is the victim of a 
crime (or an immediate family member, spouse, or domestic partner of a 
victim) to be absent from work to attend judicial proceedings related to the 
crime. An employer may not discharge, demote, suspend, threaten, or 
discriminate against an employee victim who is absent from work for these 
purposes (California Labor Code § 230, 230,2).

♦ In Maryland, a victim may not be deprived of employment solely because of 
job time lost because the person attended a judicial proceeding associated 
with the crime (Maryland Code Annotated, Criminal Procedure § 11-302).

♦ In Michigan, an employer may not discharge or discipline, or threaten to 
discharge or discipline, an employee victim who is subpoenaed or requested 
by the prosecuting attorney to attend court for the purposes of giving 
testimony. An employer who does so is guilty of a misdemeanor punishable 
by up to 90 days in prison or a fine of not more than $500. The employer 
may also be punished for contempt of court (Michigan Compiled Laws § 
780.62),

♦ In Montana, an employer may not discharge or discipline a victim or a 
member of the victim's family for being absent from work at the prosecution's 
request to prepare for or attend a criminal proceeding (Montana Code 
Annotated § 46-24-205).

♦ In Ohio, an employer may not discharge, discipline, or otherwise retaliate 
against a victim, a member of the victim's family, or a victim's representative 
for preparation for or attendance at a criminal or delinquency proceeding at 
the prosecution's request (Ohio Revised Code § 2930.18).

We include copies of these statutes as Attachment A, as well as a list provided by NCSL that 
gives a brief description of applicable laws in various states (but does not include statutory 
citations). In addition, we include two reports from the Office for Victims of Crime (OVC) as 
Attachment B: T h e  C r im e  V ic t im 's  R ig h t  to  B e  P r e s e n t , and V ic t im s '  R ig h t s  C o m p l ia n c e  E ffo r ts :  
E x p e r i e n c e s  in T h r e e  S t a t e s .  You may also wish to visit OVC's website to view information they 
have developed for National Crime Victims’ Rights Week in April, at 
h t tp : / /w w w .o jp .u s d o j .g o v /o v c /n c v r w /2 0 0 4 /w e lc o m e .h tm l .

You also asked about statistics regarding victims of crimes who have been penalized for or 
prevented from attending court cases dealing with the crimes. Although we found a variety of 
statistics on victims of crime, we were unable to find the specific information you requested. 
According to Susan Browne, administrator of the Alaska Violent Crimes Compensation Board 
(VCCB), employers do sometimes deny employee victims time to attend criminal proceedings,
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but, in her experience, “it doesn't happen very often."2 Ms. Brown said the VCCB is more likely to 
know when a victim has been allowed unpaid leave for trials or hearings, because then the board 
compensates the person for the time off through the Crime Victim Compensation Program.3

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

2 Personal communication, Susan Browne, Administrator, Violent Crimes Compensation Board, Alaska Department 
of Administration, January 26, 2004. Ms. Browne also said that sometimes an employee doesn't want the employer to 
know they have been the victim of a crime. She can be reached at 907-465-3040.

3 The Crime Victim Compensation Program, authorized by the 1984 federal Victims of Crime Act, reimburses victims 
for crime-related expenses such as medical costs and lost wages, after other financial resources (such as private 
insurance and restitution from offenders) are exhausted.
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T h e  C r i m e  V i c t i m ’ s  
R i g h t  T o  B e  P r e s e n t

E G A L  S E R I E S

§ 1
I n t r o d u c t io n

criminal justice fidd-hSs.witneissed'an^^

m k

3  B l^^aB S S S S S S E H B S E B iaP B S aaP B acaB B B S  HZBfl

o r  c r i m e  v i c t i m s  a n d  t h e i r  f a m i l i e s ,  t h e  r i g h t  t o  b e  p r e s e n t  d u r i n g  c r i m i n a l  j u s t i c e  

p r o c e e d i n g s  is  a n  i m p o r t a n t  o n e .  V i c t i m s  w a n t  t o  s e e  j u s t i c e  a t  w o r k .  T h e y  w a n t  

t o  h e a r  c o u n s e l ’s  a r g u m e n t s  a n d  v i e w  t h e  r e a c t i o n s  o f  t h e  j u d g e ,  j u r y ,  a n d  d e f e n ­

d a n t .  M o s t  s t a t e  v i c t i m s ’ r i g h t s  c o n s t i t u t i o n a l  a m e n d m e n t s  a n d  s t a t u t o r y  v i c t i m s '  b i l l s  o f  

r i g h t s  g i v e  v i c t i m s  t h e  r i g h t  t o  b e  p r e s e n t  d u r i n g  p r o c e e d i n g s .

g i v e  c r i m e  v i c t i m s  d i e  r i g h t  t o  a t t e n d  c r i m i n a l  j u s t i c e  p r o c e e d i n g s .  

H o w e v e r ,  m o s t  o f  t h e s e  s t a t e s  i m p o s e  l i m i t a t i o n s  o n  d i a t  r i g h t ,  

s t e m  f r o m  c o n c e r n  t h a t  a  v i c t i m ’s  r i g h t  t o  a t t e n d  p r o c e e d i n g s  m a y  

c o n f l i c t  w i t h  t h e  r i g h t s  o f  t h e  a c c u s e d .  I h u s ,  v i c t i m s  a r e  o f t e n  g i v e n  a  r i g h t  t o  b e  p r e s ­

e n t  o n l y  ‘‘t o  t h e  e x t e n t  t h a t  i t  d o e s  n o t  i n t e r f e r e  w i t h  t h e  r i g h t s  o f  t h e  a c c u s e d '”  o r  is  

c o n s i s t e n t  w i t h  t h e  n d e s  o f  e v i d e n c e . ” 2

T h e  “ r u l e  o n  w i t n e s s e s , ”  g e n e r a l l y  R u l e  6 1 5  o f  a  s t a t e ’s  R u l e s  o f  E v i d e n c e ,  w a s  d e v e l o p e d

t e s t i m o n y  o f  

w itn e s s e s  a r e  

"T h is  r u l e

J u d g e s  o f t e n  a p p l y  t h e  r u l e  o n  w i t n e s s e s  b y  l o o k i n g  o n l y  a t  o n e  s i d e  o f  t h e  e q u a t i o n —  

y f c t i m s • o f ' 'd r t m ^  . P r o t e c t i n L' t h e  i n t e r e s t s  o f  t h e  d e f e n d a n t  b y  e x c l u d i n g  t h e  p r o s e c u t i o n ’s  w i t n e s s e s .  T h e y

f a i l  t o  c o n s i d e r  t h e  l e g i t i m a t e  i n t e r e s t  o f  d i e  v i c t i m  o f  a n  o f f e n s e — w h o  o f t e n  is  a l s o  a  

r-r w i t n e s s  i n  t h e  c a s e — i n  a t t e n d i n g ' a n d  o b s e r v i n g  t h e  p r o c e e d i n g s .  I n  p r a c t i c e ,  d e f e n s e  

| | W -  c o u n s e l  n e e d  o n l y  l i s t  v i c t i m s  a n d / o r  t h e i r  f a m i l y  m e m b e r s  a s  p o t e n t i a l  w i t n e s s e s  t o  h a v e  

t h e m  e x c l u d e d  f r o m  t h e  t r i a l .  A s  a  r e s u l t ,  t h i s  r u l e  o f t e n  a l l o w s  v i c t i m s  a n d  f a m i l y  m e m -  

e v e n  w h e n  t h e y  h a v e  l i t t l e ,  o r  n o ,  r e l e v a n t  t e s t i m o n y  t o  o f fe r .

: s t a t e s — A l a b a m a ,  A l a s k a ,  A r i z o n a ,  A r k a n s a s ,  N e w  H a m p s h i r e ,  O r e g o n ,  S o u t h  

C a r o l i n a ,  a n d  U t a h — g e n e r a l l y  e x e m p t  c r i m e  v i c t i m s  f r o m  s e q u e s t r a t i o n  a s  w i t n e s s e s .  

H o w e v e r ,  A r k a n s a s ,  N e w  H a m p s h i r e ,  S o u t h  C a r o l i n a ,  a n d  U t a h  s t i l l  p e r m i t  d i e  c o u r t  t o



T he C rime V ictim’s R ight T o Be Present

C r a f t i n g  a  C o m p r o m i s e

e v c r a l  s t a t e s  h a v e  a t t e m p t e d  t o  d r a f t  s t a t u t e s  t h a t  e n c o u r -  

v v  a g e  c o u r t s  t o  l i m i t  t h e  a p p l i c a t i o n  o f  s e q u e s t r a t i o n  r u l e s .

,23y f  W i s c o n s i n ' s  l a w  s t a t e s  t h a t  e x c l u s i o n  o f  a  v i c t i m  t o  p r e s e r v e  

a  d e f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l  m u s t  b e  b a s e d  o n  s o m e t h i n g  

m o r e  t h a n  t h e  f a c t  t h a t  t h e  v i c t i m  w o u l d  b e  p r e s e n t  d u r i n g  t h e  

t e s t i m o n y  o f  o t h e r  w i t n e s s e s . 14 F l o r i d a 's  l a w  r e q u i r e s  t h e  c o u r t  t o  

d e t e r m i n e  t h a t  t h e  v i c t i m ’s  p r e s e n c e  w o u l d  b e  p r e j u d i c i a l ;  t h e  

v i c t i m  c a n n o t  b e  e x c l u d e d  m e r e l y  b e c a u s e  h e  o r  s h e  i s  s u b p o e ­

n a e d  t o  t e s t i f y . 17

D e l a w a r e  a n d  W y o m i n g  r e q u i r e  t h e  d e f e n d a n t  t o  s h o w  g o o d  

c a u s e  t o  e x c l u d e  t h e  v i c t i m . 1'  I n  s e v e r a l  o t h e r  s t a t e s ,  t h e  c o u r t  

c a n n o t  e x c l u d e  a  v i c t i m  u n l e s s  i t  d e t e r m i n e s  t h a t  t h e  v i c t i m ’s  

t e s t i m o n y  " w o u l d  b e  m a t e r i a l l y  a f f e c t e d "  i f  h e  o r  s h e  w e r e  t o  

h e a r  t h e  t e s t i m o n y  o f  o t h e r  w i t n e s s e s . ”  V i r g i n i a  r e c e n t l y  

s t r e n g t h e n e d  i t s  l a w  g i v i n g  v i c t i m s  a  r i g h t  t o  a t t e n d ,  p r o v i d i n g  

t h a t  a  c r i m e  v i c t i m  " s h a l l  n o t  b e  e x c l u d e d  u n l e s s  t h e  c o u r t  d e ­

t e r m i n e s ,  i n  i t s  d i s c r e t i o n ,  t h e  p r e s e n c e  o f  t h e  v i c t i m  w o u l d  

s u b s t a n t i a l l y  im p a ir  t h e  c o n d u c t  o f  a  f a i r  t r i a l . ” 20 [ E m p h a s i s  

a d d e d  b y  a u t h o r . j

I n  o t h e r  s t a t e s ,  c o u r t s  a r e  e n c o u r a g e d  t o  c r a f t  c o m p r o m i s e s  b a s e d  

o n  t h e  c o n t e x t  o f  a  p a r t i c u l a r  c a s e .  F o r  e x a m p l e ,  N o r t h  C a r o l i n a  

r e q u i r e s  t h e  c o u r t  t o  “ m a k e  e v e r y  e f f o r t  t o  p e n n i t  t h e  f u l l e s t  a t ­

t e n d a n c e  p o s s i b l e  f o r  d i e  v i c t i m ”  w i t h o u t  i n t e r f e r i n g  w i t h  t h e  

d e f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l . 21 C a l i f o r n i a ’s  s t a t u t e  p r o v i d e s  d e ­

t a i l e d  i n s t r u c t i o n s  t o  t h e  c o u r t  i n  t h i s  r e g a r d ,  s u i t i n g  t h a t  a n y  

o r d e r  o f  s e q u e s t r a t i o n  m u s t  a l l o w  t h e  v i c t i m  t o  b e  p r e s e n t  w h e n ­

e v e r  p o s s i b l e .  T h e  p a r t y  m o v i n g  f o r  t h e  v i c t i m ’s  e x c l u s i o n  m u s t  

d e m o n s t r a t e  “ a  s u b s t a n t i a l  p r o b a b i l i t y  t h a t  o v e r r i d i n g  i n t e r e s t s  

w i l l  b e  p r e j u d i c e d  b y  t h e  p r e s e n c e  o f  t h e  v i c t i m . " 22 T h e  s t a t u t e  

g i v e s  e x a m p l e s  o f  s u c h  " o v e r r i d i n g  i n t e r e s t s , ”  i n c l u d i n g  t h e  d e ­

f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l  a n d  t h e  p r o t e c t i o n  o f  w i t n e s s e s  f r o m  

h a r a s s m e n t  a n d  p h y s i c a l  h a r m .  T h e  c o u r t  i s  r e q u i r e d  t o  c o n s i d e r  

r e a s o n a b l e  a l t e r n a t i v e s  t o  e x c l u d i n g  t h e  v i c t i m ,  a n d  t h e  v i c t i m  

m u s t  b e  h e a r d  a t  a n y  h e a r i n g  r e g a r d i n g  e x c l u s i o n .  T h e  c o u r t  

a l s o  m u s t  m a k e  s p e c i f i c  f a c c u a l  f i n d i n g s  t h a t  s u p p o r t  a n y  v i c t i m  

e x c l u s i o n . 21

I n  m a n y  c a s e s ,  a c c o m m o d a t i n g  d i e  i n t e r e s t s  o f  b o d i  t h e  d e f e n ­

d a n t  a n d  d i e  c r i m e  v i c t i m  m a y  b e  p o s s i b l e .  O f t e n ,  a  c r i m e  v i c ­

t i m  h a s  m a d e  p r e t r i a l  s t a t e m e n t s ,  o r  h a s  e v e n  b e e n  d e p o s e d ,  

r e g a r d i n g  t h e  f a c t s  o f  t h e  c a s e .  S u c h  p r i o r  s t a t e m e n t s  r e d u c e  t h e  

l i k e l i h o o d  t h a t  v i c t i m s / w i t n e s s e s  w i l l  a l t e r  t h e i r  t e s t i m o n y ,  r e ­

g a r d l e s s  o f  a n y  i n t e r v e n i n g  i n f l u e n c e .  I f  t h e  v i c t i m / w i t n e s s  d o e s  

g i v e  c o n f l i c t i n g  i n f o r m a t i o n  w h i l e  o n  t h e  s t a n d ,  d e f e n s e  c o u n s e l

i n  d i e  c a s e  c o u l d  c o n f r o n t  t h e  v i c t i m  w i t h  t h e  e a r l i e r  s t a t e m e n t .  

T h e  j u d g e  o r  j u r y  t h e n  w o u l d  h a v e  t o  c o n s i d e r  a n y  v a r i a t i o n  i n  

s u c h  t e s t i m o n y  w h e n  a s s e s s i n g  d i e  c r e d i b i l i t y  o f  t h e  v i c t i m .  T h e  

U t a h  S u p r e m e  C o u r t  n o t e d  t h a t  “ i n c o n s i s t e n t  s t a t e m e n t s  o f  w i t ­

n e s s e s ,  w h e t h e r  t h e y  b e  b y  t h e  a c t u a l  v i c t i m  o r  o d i e r s ,  a r e  i n  

m a n y  c a s e s  s i m p l y  a  c r e d i b i l i t y  f a c t o r  t h a t  t h e  f i n d e r  o f  f a c t  m u s t  

w e i g h  i n  d e t e r m i n i n g  t h e  o u t c o m e . ” 21 A l t e r n a t i v e l y ,  a  v i c t i m  

c o u l d  t e s t i f y  f i r s t  a n d  t h e n  r e m a i n  i n  t h e  c o u r t r o o m  f o r  t h e  d u r a ­

t i o n  o f  t h e  p r o c e e d i n g s .

A l t h o u g h  a  v i c t i m  m a y  h a v e  a  r i g h t  t o  b e  p r e s e n t  i n  t h e  c o u r t ­

r o o m  a n d  m a y  e v e n  b e  e x e m p t e d  f r o m  t h e  r u l e  o n  w i t n e s s e s ,  t h e  

v i c t i m ' s  r i g h t  t o  a t t e n d  is  n o t  a b s o l u t e .  T h e  c o u r t  r e t a i n s  d i s c r e ­

t i o n  t o  c o n t r o l  c o u r t r o o m  d e c o r u m .  T h e  j u d g e  c a n  o r d e r  a  c r i m e  

v i c t i m  ( o r  e v e n  a  d e f e n d a n t )  w h o  is  d i s r u p t i v e  o r  v i o l e n t  t o  b e  

r e m o v e d  f r o m  t h e  c o u r t r o o m . 25

U n l i k e  s o m e  o t h e r  v i c t i m s '  r i g h t s ,  t h e  r i g h t  t o  a t t e n d  c r i m i n a l  

j u s t i c e  p r o c e e d i n g s ,  e s p e c i a l l y  t h e  r i g h t  t o  a t t e n d  t h e  t r i a l ,  g e n e r ­

a l l y  d o e s  n o t  i n v o l v e  a n  a d m i n i s t r a t i v e  b u r d e n .  M o s t  o f t e n ,  t h e  

c r i m e  v i c t i m  i s  a  w i t n e s s  i n  t h e  c a s e  a n d  t h u s ,  t o  t e s t i f y ,  w i l l  b e  

n o t i f i e d  o f  t h e  d a t e  a n d  t i m e  o f  p r o c e e d i n g s .  V i c t i m s  g e n e r a l l y  

h a v e  d i e  r i g h t  t o  b e  n o t i f i e d  o f  a l l  p u b l i c  c o u r t  p r o c e e d i n g s  o n  

r e q u e s t — e v e n  i f  t h e y  a r e  n o t  w i t n e s s e s — s o  t h e  r i g h t  t o  a t t e n d  

p r o c e e d i n g s  d o e s  n o t  i m p l y  a n  a d d i t i o n a l  b u r d e n  o f  n o t i f i c a t i o n .  

R a t h e r ,  l a r g e - s c a l e  i m p l e m e n t a t i o n  o f  t h e  v i c t i m 's  r i g h t  t o  a t t e n d  

a p p e a r s  t o  h a v e  b e e n  r e s t r i c t e d  b y  t h e  p r e s u m p t i o n  t h a t  a l l o w i n g  

a  v i c t i m / w i t n e s s  t o  r e m a i n  i n  t h e  c o u r t r o o m  v i o l a t e s  t h e  r i g h t  o f  

t h e  d e f e n d a n t  t o  a  f a i r  t r i a l .  A s  i l l u s t r a t e d  a b o v e ,  s u c h  a  p r e ­

s u m p t i o n  m a y  b e  u n w a r r a n t e d .

C u r r e n t  Is s u e s
Sitting at the Counsel Table
M a n y  v i c t i m s  w a n t  t h e  r i g h t  t o  s i t  a t  t h e  c o u n s e l  t a b l e  w i t h  t h e  

p r o s e c u t o r  d u r i n g  p r o c e e d i n g s .  O n l y  A l a b a m a ’s  l a w  a f f i n n a t i v c l y  

g i v e s  v i c t i m s  t h i s  r i g h t . 24 I n  c o n t r a s t ,  L o u i s i a n a ’s  c o u r t  r u l e  

s p e c i f i c a l l y  p r o h i b i t s  t h e  v i c t i m  f r o m  s i t t i n g  a t  d i e  c o u n s e l  

t a b l e , 22

C a s e  l a w  i n d i c a t e s  c o u r t s  g e n e r a l l y  d o  n o t  a l l o w  v i c t i m s  t o  s i t  a t  

t h e  c o u n s e l  t a b l e .  I n  a n  A r k a n s a s  c a s e ,  a  c o n v i c t i o n  w a s  o v e r ­

t u r n e d  b e c a u s e  t h e  c o u r t  f o u n d  t h a t  a l l o w i n g  a  r o b b e r y  v i c t i m  

t o  s i t  a t  t h e  c o u n s e l  t a b l e  d u r i n g  t h e  t r i a l  m a y  h a v e  u n f a i r l y  p r e j ­

u d i c e d  t h e  d e f e n d a n t . 24 H o w e v e r ,  t h a t  s a m e  y e a r ,  a  C a l i f o r n i a  

c a s e  f o u n d  t h a t  a l l o w i n g  t h e  v i c t i m  t o  s i t  a t  t h e  c o u n s e l  t a b l e  d i d  

n o t  p r e j u d i c e  t h e  d e f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l .  T h e  c o u r t  w a s
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6 .  I d a h o  C o n s t , a r t .  1, §  2 2 ;  I d a h o  C o d e  §  1 9 - 5 3 0 6  ( M i c h i e  1 9 9 9 ) .

7 .  N . M .  C o n s t ,  a r c .  I I ,  §  2 4 ;  N . M .  S t a t .  A n n .  §  3 1 - 2 6 - 4  ( M i c h i e  

2000).

8 .  L a . C o d e  E v id . A n n . 6 1 5  ( W e s t  2 0 0 0 ) ;  M d . A n n . C o d e  a r t .  2 7 ,  

§  7 7 3  ( 2 0 0 1 ) ;  M ic h . S ta t . A n n . § §  2 8 . 1 2 8 7 ( 7 6 1 ) ,  ( 7 8 9 ) ,  ( 8 2 1 )  

( L a w .  C o - o p .  2 0 0 0 ) ;  N ev. R ev . S t a t . §  1 7 1 . 2 0 4  ( 2 0 0 1 ) ;  S . D .  

C o d if ie d  L a w s  8  1 9 - 1 4 - 2 9  ( M i c h i e  2 0 0 1 ) ;  W a s h . R ev. C o d e

§  7 . 6 9 . 0 3 0  ( 2 0 0 0 ) .

9 .  W a s h . R ev. C o d e  §  7 . 6 9 . 0 3 0  ( 2 0 0 0 ) .

1 0 .  A l a sk a  S t a t . §  1 2 . 6 1 . 0 1 0  ( M i c h i c  2 0 0 0 ) .

1 1 .  A l a sk a  R .  E v id . 6 1 5 .

1 2 .  S t a t e  v .  B e l t r a n - F e l ix ,  2 9 4  U t a h  A d v .  R e p .  3 ,  1 2 ,  9 2 2  P .2 d  3 0 ,  

3 5  ( U t a h  C t .  A p p .  1 9 9 6 ) .

1 3 .  S t a t e  v .  F u l m i m n t e ,  1 9 5  A r b .  4 8 5 ,  9 7 5  P .2 d  7 5 ,  9 2  ( 1 9 9 9 ) .

1 4 .  G a b r i e l  v .  S t a t e ,  9 2 5  P .2 d  2 3 4 ,  2 3 6  ( W y o .  1 9 9 6 ) .

1 5 .  P e o p le  v .  R a m e r ,  1 7  C a l .  A p p .  4 c h  6 7 2 ,  6 7 9 ,  2 1  C a l .  R p t r .  2 d  

4 8 0  ( 5  t h  D i s t .  1 9 9 3 ) ,  r e v i e w  d e n i e d ,  o p .  w i th d r a w n  b y  o r d e r  o f  c t . , 

P e o p le  v . R a m e r ,  2 4  C a l .  R p t r .  2 d  2 3 7 ,  8 6 0  P .2 d  1 1 8 3  ( 1 9 9 3 ) .

1 6 .  W i s .  S t a t . §  9 0 6 . 1 5  ( 2 0 0 1 ) .

1 7 .  F l a . S t a t . §  9 6 0 . 0 0 1  ( 2 0 0 0 ) .

1 8 .  D el . C o d e  A n n . t i t .  1 1 ,  §  9 4 0 7  ( 2 0 0 0 ) ;  W y o . S tat. A n n .

§ 1 - 4 0 - 2 0 6  ( M i c h i e  2 0 0 0 ) .

1 9 .  C o n n . C o n s t , a m e n d .  X V I I ( b ) .  S e e  a l s o  111. C o n s t , a r t .  I ,

§ 8 . 1 ,  7 2 5  l a .  C o m p . S t a t .  §  1 2 0 / 4  ( 2 0 0 1 ) ;  M a s s .  G e n .  L a w s  c h .  

2 5 8 B ,  §  3  ( 2 0 0 1 ) ;  T e x .  C o n s t ,  a r t .  I ,  §  3 0 ;  4 2  U . S . C .  §  1 0 6 0 6  

(2001).

2 0 .  V a . C o d e  A n n . §  1 9 . 2 - 2 6 5 . 0 1  ( M i c h i e  2 0 0 0 ) .

2 1 .  N . C .  G e n . S t a t . §  1 5 A - S 3 2  ( 2 0 0 0 ) .

2 2 .  C a l . P e n a l  C o d e  § 1 1 0 2 . 6  ( D e e r i n g  2 0 0 1 ) .

2 3 .  I d .

2 5 .  F o r  e x a m p l e ,  A l a .  C o d e  §  1 5 - 1 4 - 5 4  ( 2 0 0 0 ) ;  M d .  A n n .  C o d e  

a r t .  2 7 ,  §  7 7 3  ( 2 0 0 1 ) ;  U t a h  R .  E v id . 6 1 5 .

2 6 .  A l a . C o d e  § 1 5 - 1 4 - 5 3  ( 2 0 0 0 ) .

2 7 .  L a . C o d e  E v id . A n n . a r t .  6 1 5  ( W e s t  2 0 0 0 ) .

2 8 .  M a s k  v . S t a t e ,  3 1 4  A r k .  2 5 ,  8 6 9  S . W . 2 d  1 ( 1 9 9 3 ) .

2 9 .  P e o p le  v .  R a m e r ,  s u p r a ,  n o t e  1 5 .

3 0 .  F o r  e x a m p l e ,  s e e  U t a h  C o d e  A n n . § 7 7 - 3 8 - 2  ( 2 0 0 0 ) .

3 1 .  W i s .  S t a t . §  9 5 0 . 0 4  ( 2 0 0 0 ) .

3 2 .  A r k .  C o d e  A - i n .  §  1 6 - 9 0 - 1 1 0 3  ( M i c h i e  1 9 9 9 ) ;  C a l  P e n a l  

C o d e  §  1 1 0 2 . 6  ( D e e r i n g  2 0 0 0 ) ;  C o l o .  R e v . S t a t .  §  2 4 - 4 . 1 - 3 0 3  

( 2 0 0 1 ) ;  D a .  C o d e  A s m . t i t  1 1 ,  § 9 4 0 7  ( 2 0 0 J ) ;  7 2 5  l a .  C o m p . 

S t a t .  §  1 2 0 / 4 . 5  ( 2 0 0 1 ) ;  I o w a  C o d e  §  9 1 5 . 2 0  ( 2 0 0 1 ) ;  k  R e v . S t a t .  

A n n .  §  4 2 1 . 5 7 5  ( B a n k s - B a l d w i n  1 9 9 9 ) ;  Nev. R e v . S t a t .

§  1 7 8 . 5 7 1  ( 2 0 0 1 ) ;  N . H .  R ev. S tat . A n n . §  5 1 6 : 7 - a  ( 2 0 0 0 ) ;

O h io  R e v . C o d e  A n n . §  2 9 3 0 . 0 9  ( A n d e r s o n  2 0 0 1 ) ;  W i s .  S t a t .

§  9 5 0 . 0 4  ( 2 0 0 0 ) .

3 3 .  O k l a . S t a t . t i t .  1 9 ,  §  2 1 5 . 3 3  ( 2 0 0 0 ) .

3 4 .  N . H .  R ev . S tat . A n n . §  5 l 6 : 7 - a  ( 2 0 0 0 ) .

The OVC Legal Series bulletins were created by the National Center 
for Victims of Crime (NCVC) under grant number 1999-VF-GX-K007 
awarded by the Office for Victims of Crime, Office of Justice Pro­
grams, U.S. Department of Justice.The opinions, findings, ct ndusions, 
and recommendations expressed in this bulletin are those o ' the 
author/NCVC and do not necessarily represent the official position 
or policies of the U.S. Department of Justice.

The Office forVictims of Crime is a component of the Office of 
Justice Programs, which also includes the Bureau of Justice Assistance, 
the Bureau of Justice Statistics, the National Institute of Justice, and 
the Office of Juvenile Justice and Delinquency Prevention.

N C J  1 8 9 1 8 7

2 4 -  S t a t e  v .  B e l t r a n - F e l ix ,  2 9 4  U t a h  A d v .  R e p .  1 4  n . 6 ,  9 2 2  P .2 d  3 5  

( q u o t i n g  S t a t e  v . R a n g e l ,  8 6 6  P .2 d  6 0 7 ,  6 1 2  n . 6  ( U t a h  C t .  A p p .  

1 9 9 3 ) ) .
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Em ployers
Model Domestic Violence 
Policy for Counties

• Victim Safety and Self-determination
• Abuser Accountability
• Systems' Responsibility

The responsibility of employers to respond effectively to victims and perpetrators of domestic violence 
in their employ extends to employers across all systems. Public agencies, with the active involvement of 
employee unions and other employee organizations, should ensure that existing employee assistance 
programs, work/family and health benefits, security and supervisory policies, and/or workplace violence 
policies apply to and are responsive to the needs of victims of domestic violence, and should encourage 
all agencies with which they contract to do the same. Because employers' responses must be consistent 
with existing collective bargaining agreements, employers should also encourage labor unions to 
develop union policy and to adopt contract language that addresses domestic violence.

Research suggests that as many as 74% of working battered women are harassed by their abusive 
partners on the job; and, of them, each year 45% miss at least 18 days of work; 56% arc late for work on 
at least 60 days; and 28% leave early on at least 60 days.(20) Another study found that 20% of working 
battered women lose their jobs altogether.(21) Battered women consistently identify the lack of financial 
resources as a primary obstacle to separating from their abusive partners. For working women, battering 
can further weaken their financial security by compromising their ability to perform and keep their jobs.

In addition, on-the-job harassment of employees by abusive partners may also threaten the safety of co­
workers at the job site. Protecting the health and safety of all employees is in the interest of both 
employer and employee, reducing unnecessary turnover and abuse-related costs to the victim and co­
workers, and enhancing continued employee well-being and productivity. Having well-defined 
responses to domestic violence in the workplace will also better protect employers from potential 
liability. Whether employers are large or small, have an Employee Assistance Program (EAP) or not, 
security staff or not, the policy recommendations that follow should provide useful guidance.

In addition to incorporating the recommendations outlined in the Guiding Principles into their responses 
to domestic violence, employers should also integrate the following recommendations specific to 
employers. The following policy recommendations do not necessarily require the development of new, 
domestic violence-specific policies or programs. Evaluation and modification of existing policies may 
be all that's required.

1. VICTIM SAFETY AND SELF-DETERMINATION

a. Employers should actively promote health and wellness programs that 
increase awareness of the problem and inform employees of available

f | | £*• I / - \ F^ i m p n t e 0/C.OOo n rl 07*. THC ol 11 n mp\ 1 L n m n UN A A < •(77* OOFN r% T ID (77 OAOH 1 \ (~\ A 7 777 o/i i /onn,\
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sources of assistance, including workplace personnel who are trained and 
available to serve as confidential sources of information, support, and 
referral to local domestic violence service providers.

Battered women often legitimately fear that there will be negative consequences if they 
disclose to their employers that they are victims of domestic violence. Employers' first 
responsibility, therefore, is to create an environment of support and safety for victims to 
come forward. Health promotion can take many forms, including the availability of written 
information in private locations such as women's rest rooms, prominent display of posters 
informing employees of available assistance for domestic violence, inclusion of information 
on domestic violence in new employees' benefit packages, Employee Assistance Programs 
in the workplace, available support from union and labor representatives, distribution of 
brochures/handbooks/flyers on domestic violence to all employees, articles about domestic 
violence in agency publications, and lunch-time informational programs.

b. When an employee needs to be absent from work as a result of being a victim 
of domestic violence, such as for medical care, counseling, crim inal and/or 
civil court proceedings, legal consultation, or relocation, employers should 
maximize the employee's options in order to prevent loss of wages.

Effective November 1, 1996, Chapter 331 of the Laws of 1996 made it a crime for 
employers to penalize an employee who, as a victim or witness of a criminal offense, is 
required or chooses to appear as a witness, consult with the district attorney, or to exercise 
his/her rights as provided in the Criminal Procedure Law, the Family Court Act, and the 
Executive Law. The law requires employers, with prior day notification, to allow lime off 
for victims or witnesses to pursue legal action related to domestic violence.

In addition to compliance with the law, however, employers should allow employees to use 
accrued time off, including personal, sick, and vacation lime, if necessary. Where shift' 
work, flexible schedules, or compressed work weeks are feasible, employees should be 
given these options. Employers should also review and, if necessary, modify any existing 
Family Leave policies to ensure that leave for reasons due to domestic violence is clearly 
and specifically permitted.

When employer policies require employees to submit documentation to justify their 
requests for these benefits, employers should be aware that victims of domestic violence 
often lack such documentation, such as orders of protection, medical records, or police 
reports. Further, employers should not require an employee to obtain these specific kinds of 
documentation because making a police report or petitioning for an order of protection may 
not be viable, safe, or desirable options for any particular victim. Instead, employers should 
consult with the employee to identify what documentation she might have or be able to gel 
that won’t compromise her safety-related needs and that will satisfactorily meet the 
documentation requirement of the employer.

c. Employers should allow an employee who Is a victim of domestic violence 
and leaves a spouse (or domestic partner, if covered), to make changes in 
benefits at any time during a calendar year and should expedite the process 
for the employee to make changes in payroll processing.

When victims of domestic violence separate from their abusive partners, with or without a
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HOME

ABOUT NVCAN
VICTIMS' RIGHTS 
EDUCATIONAL PROJECT

PROJECT SITES

AiabarDf! Ohio
California New Mexico
Florida New York
Illinois South Dakota
Maryland Vermont
Michigan Wisconsin

VICTIMS’ RIGHTS 
STATE-BY-STATE
AL - AK - AZ • 
CO - Cl - DE 
hU - |D  • II. - IN 
KS-KY-LA­
ME - Ml - MN -
MT - NE - NV ■ NM-NY-NC 
OIL - OR - PA • 
SD - IN - IX - 
VA - WA - WV
CONTACT US

SITE MAP

TO NVCAP

AR-CA
-FL-GA

IAMA-MD 
MS - MO 
NH-NJ 

■ND-PJH 
HJ-SC 
u i - n
- Wl - WY

NVCAN
NAT IONAL VICTIMS' RIGHTS CONSTITUTIONAL AMENDMENT NETWORK

r s  'W

• A state Constitutional Amendment for Victims' Rights was passed in 
November, 1994.
• The amendment was passed by 68% of voters.

A m e n d m e n t  T e x t :

ARTICLE I, SECTION 28 - DECLARATION OF THE RIGHTS OF CRIME VICTIMS
1. To preserve and protect victims' rights to justice and due process, victims of 
crimes have these rights, as defined by law:

a. To be treated with fairness, respect, and dignity, and to be free from harassment 
and abuse throughout the criminal justice process;

b. Upon request, to be informed of, be present at, and to be heard at important 
criminal justice hearings related to the victim, either in person or through a lawful 
representative, once a criminal information or indictment charging a crime has been 
publicly filed in court; and

c. To have a sentencing judge, for the purpose of imposing an appropriate sentence, 
receive and consider, without evidentiary limitation, reliable information concerning 
the background, character and conduct of a person convicted of an offense except 
that this subsection does not apply to capital cases or situations involving privileges.

2. Nothing in this section shall be construed as creating a cause of action for money 
damages, costs, or attorney's fees, or for dismissing any criminal charge, or relief 
from any criminal judgment.

3. The provisions of this section shall extend to all felony crimes and such other 
crimes or acts, including juvenile offenses, as the Legislature may provide.

4. The Legislature shall have the power to enforce and define this section by statute.

TOP

n\rr*im r»rnr/oimnnt V ► > I



N V C A N  | M a ry la n d P a g e  I o f  1

HOME

ABOUTNVCAN

VICTIMS’ RIGHTS 
EDUCATIONAL PROJECT

PROJECT SITES

Alabama Ohio 
California New Mexico 
Florida New York 
Illinois South Dakota 
Maryland Vermont 
Michigan Wisconsin
VICTIMS’ RIGHTS 
STATE-BY-STATE______

AL - AK • AZ - AR -CA 
CO - CT - DE - FL - GA 
Hi - LD - IL - IN • JA KS-KY-lA-MA-MD 
ME - Ml - MN - MS - MO 
MI-NE-NV- NH-NJ 
NM - NY - NC • ND - OH 
OK • OR - PA - Rl - SC 
SD-IN-IX-UI-VT 
VA - WA • WV - Wl • WY
CONTACT US

SITE MAP

TO NVCAP

Maryland

LIAISONS & KEY LEADERS | STATUS OF PROJECT | LOCAL LINKS

NVCAN
NATIONAL VICTIMS' RIGHTS CONSTITUTIONAL AMENDMENT NETWORK

"V

° Maryland is a Victims' Rights Educational Project (VREP) site.
• A state Cor.ititutional Amendment for Victims' Rights was passed in 
November, 1994.
• The amendment was passed by 92% of voters.

A m e n d m e n t  T e x t :

ARTICLE 47
(A) A victim of crime shall be treated by agents of the state with dignity, respect, and 
sensitivity during all phases of the criminal justice process.

(B) In a case originating by indictment or information filed in a circuit court, a victim 
of crime shallhave the right to be informed of the rights established in this article 
and.upon request and if practicable, to be notified of, to attend, and to be heard at a 
criminal justice proceedings, as these rights are implemented and the terms "crime", 
"criminal justice proceeding", and "victim" are specified by law.

(C) Nothing in this Article permits any civil cause of action for monetary damages for 
violation of any of its provisions or authorizes a victim of crime to take any action to 
stay a criminal justice proceeding.

TOP
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PROJECT SITES

NVCAN
HOME

ABOUT NVCAN

VICTIMS' RIGHTS 
EDUCATIONAL PROJECT

NATIONAL VICTIMS' RIGHTS CONSTITUTIONAL AMENDMENT NETWORK
f? "  >L

Florida

LIAISONS & KEY LEADERS | STATUS OF PROJECT | LOCAL.LINKS

Alabama Ohio
California New Mexico
Florida New York
Illinois South Dakota
Maryland Vermont
Michiaan Wisconsin
VICTIMS' RIGHTS 
STATE-BY-STATE

AL - AK - AZ - 
CO - CT - DE - 
HJ - JD - IL - JN 
KS-KY-LA- 
ME - Ml - MN - 
MT-Nf-NV- 
NM-NY-NC- 
OK -OR-PA- 
SD - TN - IX - 
VA-WA-WV
CONTACT US

SITE MAP

TO NVCAP

AR -CA 
■FL-GA 
IA

MA- MD 
MS - MO 

• n h - n j  
- ND-OH
■ rj-£ c
UI-VT 
- Wl - WY

• Florida is a Victims' Rights Educational Project (VREP) site.
• A state Constitutional Amendment for Victims' Rights was passed in 
November, 1988.
• The amendment was passed by 90% of voters.

A m e n d m e n t  T e x t :

ARTICLE I, SECTION 16 -  RIGHTS OF ACCUSED AND OF VICTIMS
(a) [pertains to rights of the accused]

(b) Victims ot crime or their lawful representatives, including the next of kin of 
homicide victims, are entitled to the right to be informed, to be present, and to be 
heard when relevant, at all crucial stages of criminal proceedings, to the extent that 
these rights do not interfere with the constitutional rights of the accused.

TOP
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PROJECT SITES

HOME
ABOUT NVCAN

VICTIMS' RIGHTS 
EDUCATIONAL PROJECT

NVCAN
NATIONAL VICTIMS' RIGHTS CONSTITUTIONAL AMENDMENT NETWORK

Colorado

LOCAL LINKS
Alabama Ohio
California New Mexico
Florida New York
Illinois Soulh Dakota
Maryland Vermont
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• A s t a te  C o n s t i tu t io n a l  A m e n d m e n t fo r  V ic tim s ' R ig h ts  w a s  p a s s e d  in 
N o v e m b e r , 1992.
• T h e  a m e n d m e n t  w a s  p a s s e d  by  86%  o j v o te r s .

Amendment Text:

ARTICLE II, SECTION 16a -  RIGHTS OF CRIME VICTIMS 
Any person who is a victim of a criminal act, or such person's designee, legal 
guardian, or surviving immediate family members if such person is deceased, shall 
have the right to be heard when relevant, informed, and present at all critical stages 
of the criminal justice process. All terminology, including the term "critical stages", 
shall be defined by the General Assembly.
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NVCAN
NATIONAL VICTIMS’ RIGHTS CONSTITUTIONAL AMENDMENT NETWORKr . ~ - v  -

• A s t a te  C o n s t i tu t io n a l  A m e n d m e n t fo r  V ic tim s’ R ig h ts  w a s  p a s s e d  in 
N o v e m b e r , 1990.
• T h e  a m e n d m e n t  w a s  p a s s e d  by 58%  o f th e  v o te r s .

Amendment Text:

(A) To preserve and protect victims' rights to justice and due process, a victim of 
crime has a right:
I. To be treated with fairness, respect, and dignity, and to be free from intimidation, 
harassment, or abuse, throughout the criminal justice process.
. To be informed, upon request, when the accused or convicted person is released 

fiom custody or has escaped.
3. To be present at, and, upon request, to be informed of all criminal proceedings 
where the defendant has the right to be present.
4. To be heard at any proceeding involving a post-arrest release decision, a 
negotiated plea, and sentencing.
5. To refuse an interview, deposition, or other discovery request by the defendant, 
the defendant's attorney, or other person acting on behalf of the defendant.
6. To confer with the prosecution, after the crime against the victim has been 
charged, before trial or before any disposition of the case and to be informed of the 
disposition.
7. To read pre-sentence reports relating to the crime against the victim when they 
are available to the defendant.
8. To receive prompt restitution from the person or persons convicted of the criminal 
conduct that caused the victim's loss or injury.
9. To be heard at any proceeding when any post-conviction release from 
confinement is being considered.
10. To a speedy trial or disposition and prompt and final conclusion of the case after 
the conviction and sentence.
II. To have all rules governing criminal procedure and the admissibility of evidence 
in all criminal proceedings protect victims' rights and to have these rules be subject 
to amendment or repeal by the legislature to ensure the protection of these rights.
12. To be informed of victims' constitutional rights.

(B) A victims' exercise of any right granted by this section shall not be grounds for 
dismissing any criminal proceeding or setting aside any conviction or sentence.

( C )  "Victim" means a person against whom the criminal offense has been committed 
or, if the person is killed or incapacitated, the person's spouse, parent, child or other 
lawful representative except if the person is in custody for an offense or is the 
accused.

(D) The legislature, or the people by initiative or referendum, have the authority to 
enact substantive and procedural laws to define, implement, preserve and protect
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Missouri

LOCAL LINKS

• A s t a te  C o n s t itu t io n a l A m e n d m e n t fo r  V ic tim s ' R ig h ts  w a s  p a s s e d  in 1992.
• T h e  a m e n d m e n t  w a s  p a s s e d  by  84%  o f v o te r s .

A m e n d m e n t  T e x t :

ARTICLE I, SECTION 32
1. Crime victims, as defined by law, shall have the following rights, as defined by 
law:

a. The right to be present at all criminal justice proceedings at which the defendant 
has such right, including juvenile proceedings where the offense would have been a 
felony if committed by an adult;

b. Upon request of the victim, the right to be informed of and heard at guilty pleas, 
bail hearings, sentencings, probation revocation hearings, and parole hearings, 
unless in the determination of the court the interests of justice require otherwise;

c. The right to be informed of trials and preliminary hearings;

d. The right to restitution, which shall be enforceable in the same manner as any 
other civil cause of action, or as otherwise provided by law;

e. The right to the speedy disposition and appellate review of their cases, provided 
that nothing in this subdivision shall prevent the defendant from having sufficient 
time to prepare his defense;

f. The right to reasonable protection from the defendant or any person acting on 
behalf of the defendant;

g. The right to information concerning the escape of an accused from custody or 
confinement, the defendant's release and scheduling of the defendant's release from 
incarceration; and

h. The right to information about how the criminal justice system works, the rights 
and the availability of services, and upon request of the victim the right to information 
about the ciime.

2. Notwithstanding section 20 of article I of this Constitution, upon a showing that the 
defendant poses a danger to a crime victim, the community, or any other person, the 
court may deny bail or may impose special conditions which the defendant and 
surety must guarantee.

3. Nothing in this section shall be construed as creating a cause of action for money
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• Michigan is a Victims' Rights Educational Project (VREP) site.
» A sta te  Constitutional Amendment for Victims' Rights was passed  in November, 1988. 
•The amendment was passed  by 80% of voters.

A m e n d m e n t  T e x t

Please click here lor a dictionary of terms used in these statutes. Please note that some states use 
dillerent terms. If you need help understanding a right or the terms used, please contact NVCAN staff, and 
they will be happy to help you.

ARTICLE I, SECTION 24 -  RIGHTS OF CRIME VICTIM; ENFORCEMENT; ASSESSMENT AGAINST 
CONVICTED DEFENDANTS

1. Crime victims, as delined by law, shall have the following rights, as provided by law:

• The right to be treated with (airness and respect lor their dignity and privacy throughout the criminal 
justice process.
• The right to timely disposition ol the case following the arrest of the accused.
• The right to be reasonably protected from the accused throughout the criminal justice process,
• The right to notification of court proceedings.
• The right to attend trial and all other court proceedings the accused has the right to attend.
■ The right to confer with the prosecution.
• The right to make a statement to the court at seniencing.
The right lo restitution.
The right to information about the conviction, sentence, imprisonment, and release of the accused.

2. The legislature may provided by law for the enforcement ol Ihe section.

3. The legislature may provided lor an assessment against convicted defendants lo pay lor crime victims' 
rights.
TOP

Tiffn*/AmiMir nw pnn ni-n/prm pm ! n n n /n n n ^





List o f  
Abbrev 
for
Dept s.:
ADM
CED
COR
CRT
EED
DEC
DFG
GOV
IISS
LEG
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

PR E V IO U S  FISC A L N OTES
L ist by  D cpt(s); I F N #  I F isca l 1 Indc t.

u  I  j _

N E W  FISC A L N OTES
♦Assigned by C h ief C lerk’s O ffice 

L is t by  D ep t(s): ♦FNtf F iscal In d e t. j ~Z

Signing with recom m endations Printed Last Name

L Y / J f J

M J b ^ A Y  , * CC hair:

C hair:

I H O U S E  C O M M IT T E E  R E P tf T
(7)
D a te  R e fe rre d  to  C o m m ittee : J a n u a r y  28, 2004 F U R T H E R  R E F E R R A L S : F in an ce

Date of Committee Action: (M flxufir^

The LABOR W D COMMERCE Committee considered: HB 402

HOUSE BILL NO. 402 LABOR & WORKFORCE DEVELOPMENT FEES

"An Act relating to fees for the inspection of recreational devices, for certificates of fitness for electrical wiring 
and plumbing, for filing voluntary flexible work hour plans, and for licenses for boiler operators; and providing 
for an effective date."

Recommends it be replaced with [ ] HCS or j M  CS for  ( L * C  )
For Senate Bills with new title: [ ] Technical Ttile [ ] New Title: HCR___________ [ ] Sam e T itle  New T itle

[ ] attach amendments
[ ] add new referral t o _____________ Committee
[ ] Letter of Intent____________ Committee



T O  H B  4 0 2  2 3 - G H 2 1 1 1 V A
O F F E R E D  I N  T H E  H O U S E  B Y  R E P .  R O K E B E R G

T h e  D e p a r tm e n t  w il l  w a iv e  a n y  in s p e c t io n  fees for  b u s in e s s e s  w h o  
use  N a t io n a l  C e r t if ie d  Inspectors  u n d e r  th is  s e c t io n .

A m e n d m e n t  # 1  ( c o n c e p t u a l )



vL;
23-GH211 l\A .l 

Bannister 
2/27/04

OFFERED IN THE HOUSE 

TO: HB 402

1 Page 1, line 2:
2 Delete "for filing voluntary flexible work hour plans,"
3

4 Page 2, lines 6 - 9 :

5 Delete all material.

6
7 Renumber the following bill sections accordingly.

A M E N D M E N T

L - 1 -



A LA SK A  ST A T E  H O U SE O F R E P R E S E N T A T IV E S

716 W. 4lh Ave 
Anchorage, AK 99501 
Room 610

Phone (907)-269-0265 
Fax# (907)-269-0264

Representative Tom Anderson

F A C S I M I L E

To: Legislative Legal Fax: 2029

From: Josh Applebee [ / Date: 3/18/2004

Re: Amendments to HB 4

|jr.

)2 ^

CC:

□  Urgent □  For Review □  Please Comment □  Please Reply □  Please Recycle

Good morning,

Attached please find the two amendments adopted by the House Labor & 

Commerce Committee to HB 402. Amendment #1 is conceptual and if additional 

explanation is needed, please call. Amendment #2 was drafted by your 

department and seems pretty straight forward.

■Josh Applebee 

X4954
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H B  4 0 2
F e e  F lo w  C h a rt fo r  H o u se  L a b o r  

an d  C o m m e r c e  C o m m itte e  
S e c tio n  1: R e c r e a tio n a l D e v ic e  

In sp e c t io n  F ee

Recreational Device Inspection Fees 
Paid by Device Operator

1

Funds Deposited in Building Safety Account 
(BSA) (Special account within General Fund)

A laska Departm ent of Labor and W orkforce Development. Labor Standards and Safety D ivision 3/12/2004
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F ee  F lo w  C h a rt fo r  H o u se  L a b o r  

an d  C o m m e r c e  C o m m itte e  
S e c tio n  2: B o ile r  O p e r a to r  L ic e n se  

F ee

Alaska Departm ent o f  Labor and W orkforce Developm ent, Labor Standards and Safety Division 3/12/2004



H B  4 0 2
F e e  F lo w  C h a rt fo r  H o u se  L a b o r  

a n d  C o m m erc e  C o m m itte e  
S e c tio n  3: E le c tr ic ia n  & P lu m b e r  
C e r tif ic a te  o f  F itn e ss  F ee  In c r e a se

Certificate of Fitness Fees Paid by Plumbing 
& Electrical Certificate of Fitness (License) 

Applicants

Funds Deposited in Building Safely Account 
(BSA) (Special account within General Fund)

Legislature Appropriates BSA Expenditure 
Authority to Mechanical Inspection 

Component within the Alaska Department of 
Labor and Workforce Development

Funding Used to Cover Existing Program 
Costs and to Increase Electrical Inspections & 
Certificate of Fitness Licensing Enforcement 

by Adding One Inspector Position

▼

Alaska Departm ent o f  Labor and W orkforce D evelopm ent, Labor Standards and Safety Division 3/12/2004
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F ee  F lo w  C h a rt fo r  H o u se  L a b o r  

a n d  C o m m e r c e  C o m m itte e  
S e c tio n  4: F lex  P la n  F ilin g  F e e

Alaska Department of Labor and Workforce Development. Labor Standards and Safety Division 3/12/2004


