ALASKA LEGISLATURE COMMITTEE FILES, 2003-2004
10932 HOUSE LABOR & COMMERCE



W hile in Session

Representative gUaSka H>tate legislature )
State Capitol, Room 128

HUGH“BUD’ FATE
Chair-Reraurces Committee Juneau, Alaska 99801-1182
EI‘EI‘QNCGIC" (907) 465-4976
119 N. Cushman St. Suite 207 Fax: 465-3883
Fairbanks, Alaska 99701 Toll Free:

(907) 452-6084 1866-465-4976

Fax:(907)452-6096
House District 7

«Spouse of HepreSentattocS

Sponsor Statement
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"An Adt relating to contradts betvween the University of Alaskaiand its end ?lmd\nng
ressarch or other develgarent of intellectual property and to the authority of the
of the Unversty of Aladka regarding epdoyee contradts for da/elqm‘ert of wtellectud

property.”

HB 282 will give the President of the University of Alaska authority to enter into contracts with
employees involved in research and development of intellectual property. These contracts would
allow both the employee and the University to benefit from businesses associated with that

development.

Nearly 57 percent of all research conducted in Alaska is on one of the University’s campuses.
HB 282 will allow the University an opportunity to realize the full potential of those efforts. The
University is a leader in areas such as geophysical, arctic research and new initiatives such as the
Center for Nanoscience Technology. This type of technical research is cutting edge, and the

benefits could well be staggering.

if the University had been involved in the development of the operating system

As an example,
It would certainly eliminate the need for them to visit

software you use on your office computer.

each year asking for funding.

This type of technology advancement continues today, and with the passage of HB 282 our
University system could be aleader in funding for, and developing the very tools we use daily.
Funding that would be coming from the business side of research, not the general fund.

HB 282 allows the University of Alaska to compete on an equal footing with other major
campuses already combining research and business to fund future research. It opens the door to

advancements in technology that could bring new high-tech jobs to Alaska as well as millions of

new dollars to the University.



FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title "An Act, relating to contracts.. ..for
development of intellectual property."”

Sponsor Fate. Guttenberg

Requester (H) HES

Expenditures/Revenues

Fiscal Note Number :

Bill Version: HB 282

Q Publish Date:

Dept. Affected: Administration
'‘RDU Centralized Administrative Services
Component Labor Relations

Component No. 58

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) i

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

FY 2006

FY 2007 FY 2008 FY 2009 FY 2010

0.0 0.0 0.0 0.0 0.0

(Thousands of Dollars)

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill Is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separata papa ifnecessary)
This legislation will have no effect on executive branch operations or collective bargaining.

Prepared by:  Art Chance, Director
Division Division of Labor Relations
Approved by: Mike Miller, Commissioner Date 1/20/2004

Agency Department of Adninistration

(RoveiBABOE

Phone (907)465-3794
Date/Time 1/20/04 3:22 PM

0.0
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2004 LEGISLATIVE SESSION Aill Version:
(O Publiish Date:

Revision Date/Time (Note if correction): Dept Affected” University of Alaska
Title. University Employee Research Contra RDU Systemwide

'‘Component
Sponsor REPRESENTATIVF.(s) Fate, Guttenberg
Requester Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands ot Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do net abbreviate)
TOTAL 0.0 0.0 0.0 0.0 | 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) If funding for this bill Is included nthe Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by:  Paul Jenny Phone 465-2382

Division UA Statewide Budget and Institutional Research Date/Time 1/20/04 3:13 PM
Approved by: Wendy Redman Date 1/20/2004
Agency University Relations
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Legal Definition

Intellectual Property is any product of human intellect that is unique and un-obvious with
some value in the marketplace. Intellectual property laws cover ideas, inventions,
literary creations, unique names, business models, industrial processes, computer
program code, and more. Intellectual Property law is primarily an umbrella term for three

distinct areas ofthe law:. Copyright, Trademark and Patent. Intellectual Property also

deals with publicity rights, misappropriation, and unfair competition.

University of Kentucky

INTELLECTUAL PROPERTY DISPOSITION AND ADMINISTRATIVE REGULATION
(APPROVED BY THE BOARD OF TRUSTEES)

.  PREAMBLE

Research leading to new knowledge and the transfer of this new knowledge through
teaching and service are two of the major responsibilities of the University of Kentucky.
Traditionally, these responsibilities have been met through teaching, publication, and
demonstration. As early as 1946, the University recognized that some new knowledge or
technology had commercial value and warranted protection through the patent process. In 1974,
acopyright policy recognized the traditional rights of faculty to the written fruits of their
scholarly activity and the University's rights of ownership to other materials produced as a result

of direct assignments, e.g., videotapes, films, and programmed instruction materials.

Implicit in these developments was the understanding that the University not only had a
responsibility to bring new knowledge into use by the general public, but also that such
knowledge or technology sometimes has commercial value and should be treated as a financial
asset to be used, conserved, or applied in such away as to generate an appropriate financial
return. Transfer of such information or technology through licensing satisfied both objectives,

i.e., dissemination for use and the realization of a return.

Developments in recent years have broadened the scope of information and technology
that can have potential commercial value and that, therefore, should be treated as assets subject
to University ownership and control. In addition to new machines, compositions of matter, and
written materials which traditionally have been the subject of patents and copyrights, new life
forms, bioengineered agents, plant varieties, computer software, video courses, etc., are now
normal outcomes of University activities. Thus, abroad policy covering all aspects of intellectual

property is provided.

Intel. Property Legal D efinition and Univ. of Kentucky Policy



OBJECTIVES OF THE POLICY

A. To facilitate the transfer of knowledge and technology and the utilization of such
knowledge and the technology to the general benefit of society.

B. To encourage research, scholarship, and a spirit of inquiry, thereby generating new
knowledge.

C. To provide an administrative system to determine the commercial significance of
discoveries and new developments and to assistin bringing these into public use.

D. To provide for the equitable disposition of interests in new intellectual property among

the developer, author, or inventor (the originator), the University, and, where applicable,

the sponsor.
E. To provide incentives to originators in the form of personal development, professional

recognition, and financial compensation.
F. To safeguard intellectual property so that it may receive adequate and appropriate legal

protection against unauthorized use.

ADMINISTRATIVE PROCEDURES

If the IPC determines that the University has alegal interest in the property and judges that there
is areasonable chance for successful commercialization, it shall: (1) inform the originator in
writing that the University claims ownership rights to the property; (2) determine and record the
rights of the originator to share in any income in accord with Section VI1I; and (3) refer the matter
to UKRF together with its recommendations as to appropriate courses of action. The originator
shall execute an assighnment of ownership rights to UKRF as the designated agent of the

University.

ROYALTY INCOME SHARNG POLICY

A. Netincome is defined as gross royalties, license fees, or other such payments received by
UKRF on behalf of the originator and the University less necessary deductible costs, e.g.,
mailing or courier costs, interferences, licensing costs, patent enforcement, necessary travel,
auditing fees, or sponsor shares. The phrase "gross royalties, license fees, or other such
payments" means agreed upon payments specified in alicense or other commercialization
agreement usually expressed as a percentage of sales or a fixed dollar amount per unit
manufactured in return for the right to use, copy, reproduced, make, or sell an item of intellectual
property or product based on such property. UKRF shall reserve the right to suspend distribution
of income where there is reason to believe that substantial deductible costs will be incurred in the
future. The originator shall be informed of such decisions. An annual detailed accounting of

income and costs shall be made available to the originator by UKRF.

B. Except as otherwise provided through supplementation under Section VII.C., net calendar
year royalty or license income as defined in Section VILA, derived from commercialization of
intellectual property Covered by this policy shall be shared as follows: 40% to the originator,

20% to the originator's department or immediate administrative unit, 20% to the dean of the

originator's college, and 20% to UKRF.

Univ. of Kentucky Policy
2



C. In certain University units, because of conditions of employment and the nature of work
assignments, and the fact that units often assume continuing responsibilities for maintenance and
periodic revision of the property, an alternate distribution of net income to employees may be
appropriate. Units wherein these situations may occur should propose appropriate modifications
to the distribution scale in Section VH.B. Upon approval by the President, such modifications
shall be added to this policy as unit supplements. Such modifications may not increase the
combined shares of the originator and the department as specified in Section VII.B., exceptin

unusual and very specific circumstances.

D. The department's share shall be retained in a separate account in UKRF and shall be
available for expenditure by the department in accord with a budget to be approved by the Vice
President for Research and Graduate Studies. Such funds may be allowed to build across fiscal
years to reach amounts necessary for major purchases or other nonrecurring purposes. Such
funds may be invested, and the income shall be credited to the account in accord with existing

policy regarding investment of restricted funds.

E. The originator's rights to share in netincome as stated above (but not including the
department's share) shall remain with the individual or pass to the individual's heirs and assigns

for so long as netincome is derived from the property.

F. Where more than one individual is considered to be the originator, such persons will
determine among themselves the individual share each will receive. In the event that they cannot
reach such agreement, the determination shall be made by the IPC after giving each individual an
opp-~ tunity to present a personal position. Such determination by the IPC shall be final.

G. Originators are encouraged to consider making a gift of all or a part of their income shares
to support University research activities. Upon request by an originator, UKRF will retain all or a
part ofthe originator's share in a separate account within UKRF for expenditure in accord with
the originator's wishes. The originator may restrict such gifts to any particular program or unit of
the University including the originator's own research program. Such requests may be limited in
duration to a specific time period or to some specific future event, e.g., the originator's retirement
or resignation from the University, and may be cancelled or modified by the originator at any

time.

IT This policy shall not change income-sharing agreements entered into prior to the adoption

of this policy.

Univ. of Kentucky Policy



Revenue Distribution (Indiana University)

Monetary Proceeds<All monetary proceeds from the transfer or commercialization of applicable
intellectual property shall be distributed as follows, unless legal requirements or contractual

agreements require otherwise:
O f the first $100,000 of net revenue:

The Creator(s), or Creator's heirs, successors, and assigns, shall receive one-half (50%) ofthe net

revenue arising from applicable intellectual property.

The Campus(es) responsible for the applicable intellectual property shall receive one-quarter
(25%) of the netrevenue arising from the applicable intellectual property to support research

activities.

The University shall receive one-quarter (25%) of the netrevenue arising from the applicable

intellectual property to support research and technology transfer activities.

O f the next $300,000 of net revenue:

The Creator(s), or Creator's heirs, successors, and assigns, shall receive forty percent (40%) of

the net revenue arising from applicable intellectual property.

The Campus(es) responsible for the applicable intellectual property shall receive one-quarter
(25%) of the net revenue arising from the applicable intellectual property to support research

activities.

The University shall receive thirty-five percent (35%) of the net reve nue arising from the
applicable intellectual property to support research and technology transfer activities.

O f the next $600,000 of net revenue:

The Creator(s), or Creator's heirs, successors, and assigns, shall receive thirty percent (30%) of

the net revenue arising from applicable intellectual property.

The Campus(es) responsible for the applicable intellectual property shall receive one-quarter
(25%) of the netrevenue arising from the applicable intellectual property to support research

activities.

The University shall receive forty-five percent (45%) of the net revenue arising from the
applicable intellectual property to support research and technology transfer activities.

O f net revenue in excess of $1,000,000:

The Creator(s), or Creator's heirs, successors, and assigns, shall receive twenty-five percent

(25%) of the net revenue arising from applicable intellectual property.

Indiana Univ. Policy
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The Campus(es) responsible for the applicable intellectual property shall receive one-quarter
(25%) of the net revenue arising from the applicable intellectual property to support research

activities.

The University shall receive one-half (50%) of the net revenue arising from the applicable

intellectual property to support research and technology transfer activities.

The University Research and Policy Committee shall review the dollar thresholds set forth
above, and revise them as necessary in light of inflation and other economic factors, not less than

once every five years after the effective date of this Policy.

In the absence of a written agreement to the contrary, multiple Creators shall receive equal
portions of the Creator(s)’ share of net revenue. When multiple Creators are located on different
Campuses, each Campus shall receive the same percentage of the total Campus share of net
revenue as the Creators locatej on that Campus receive of the total Creator share of net revenue.

The distribution on each Campus of the Campus(es)' share of net revenue among Schools and
Departments shall be determined according to written policies to be developed on each Campus.
Those policies shall ensure that such distributions equitably reflect the role of Schools and

Departments in the development of applicable intellectual property.

Special facts concerning applicable intellectual property may warrant a different distribution of
net revenue. Agreements with respect to alternative allocation of revenues shall be in writing and
require the consent of the Creator(s), the Dean(s) of the Creator(s)' School(s), the Chancellor(s)
of the Creator(s)' Campus(es), and the Vice President for Research and Dean of the Graduate

School or his or her designee.

Equity Interests

The Technology Transfer Office may negotiate, but shall not be obligated to negotiate, for equity
interests in lieu of or in addition to monetary consideration as a part of an agreement between
Indiana University and an external entity relating to applicable intellectual property. Such
negotiations shall comply with federal and state statutes, and conflict of interest and commitment

and other University policies.

Except as provided below, each Creator shall make an irrevocable election between
subparagraphs (a) and (b) below as to the distribution of his or her share of equity interests, or
the proceeds from the sale therefrom, resulting from the transfer or commercialization of
applicable intellectual property, unless legal requirements or contractual agreements require

otherwise:

The University shall own the equity interests. If and when monetary proceeds are generated by
the sale of equity interests, those proceeds shall be distributed according to the policies set forth
herein for revenue distribution. The University does not act as a fiduciary for any Creator
concerning equity interests or other nonmonetary consideration received under the terms of this
Policy and no Creator shall have any interest in, or legal right to, such equity interests or

nonmonetary consideration.
Indiana Univ. Policy
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The University shall distribute to any Creator making this election that Creator's share of the
equity interests resulting from the transfer or commercialization of applicable intellectual
property. The Creator's share of the equity interests shall be determined according to the

following formula:

The fair market value of the equity interests shall be determined as of the next business day after

the day on which the Creator requests the distribution.’

The University shall then set aside that portion of the equity interests which is equal in value to
the direct expenses incurred by the University for obtaining intellectual property protection of
the applicable intellectual property (unless those expenses have been covered as part of the

distribution of monetary proceeds).

The University shall then transfer to the Creator that portion of the remaining equity interests to
which the Creator would be entitled under Section 4(a) (Monetary Proceeds) above, based on the

total value of the remaining equity interests.

The Creator shall not have the right to specify the distribution of equity interests under Section

4 (b)(ii)(b) where such distribution is impossible or impractical.

Indiana Univ. Policy



National Association of College and University Attorneys
Research Universities: Evolving Intellectual Property Policy
Advanced Workshop November 12, 1998

Intellectual Property Policies
Christine Maitland, Ph.D.
National Education Association

Historical Notes on Intellectual Property

Three hundred years after the invention ofthe printing press, Immanual Kant and every
other writer in the German city states, had a problem. The public was suddenly
inundated with printed works — plays, poems, novels, and philosophy. Once the works
were published in one city-state they were copied in others without payment to the
authors. The debate raged for over 20 years and involved many ofthe best minds in
Germany. Kant wrote in the Critique ofJudgment (1790): "Every artistic work consists
ofaphysical object and a piece ofits creator's spirit. People can buy the object but not
the spirit, for soul cannot be purchased. Thus readers can freely copy books, but only in
w'ays that respect the writer's integrity.” This idea grew into the current European system
of copyright. ("Who Will Own Your Next Good Idea?" Atlantic Monthly, September

1998).

There is a 300-year legal history ofprotection of copyright in English and American law.
At its earliest conception in England it was viewed as a natural right ofauthors to protect
their written work so they could "reap the profits oftheir own ingenuity and labor."
(""Preserve Copyrights and Protect Us All," WaShingtOH Post, outiook Section, Su. day

November 1, 1998)

By the time ofthe waiting ofthe U.S. Constitution copyright was recognized as a
common-law right that served to both reward and author's efforts and provide an
incentive to create original works for public dissemination. The founders believed that
copyright was essential to democracy and included it in the constitution. Article I,
Section 8 instructs Congress to "secure for limited Times to Authors and inventors the
exclusive Right to their Respective Writings and Discoveries. " When George
Washington asked Congress to enact copyright legislation he argued that it would
increase the national stock ofknowledge, And knowledge, he said, is the "surest basis of

public happiness." {AtlantiC Monthly, Sept. 1998, p. 5)

Now like eighteenth century Germans, we are experiencing powerful cultural changes.
The rise ofdigital media and the Internet for communication is forcing us to revisit the
question ofintellectual property. In the fall, Congress passed the Digital Millennium
Copyright Act of 1998 which has important implications for campuses. Also enacted was



the Sonny Bono Copyright Term Extension Act which extends the copyright protection
from 20 years to 50 years after the death ofthe author (or 75 years after publication for
corporate authors) and makes it a crime to circumvent copyright protections. The
legislation brings the United States in compliance with the terms ofthe World Intellectual
Property Organization Treaty on Copyrights (WIPO). There is a session on the new

legislation tomorrow, so | won't go into further details here.

NEA's concern in lobbying for this legislation and for WIPO was the protection ofthe
rights educators to own their work, and the "fair use” of materials for educators.” NEA,
library groups, and other education groups were successful in preventing a provision that
would have established legal protections for virtually any collection ofinformation

(databases), even those currently in the public domain.

Intellectual Property Language in Bargaining Agreements

Karen Hershey outlined what was necessary for a good policy on intellectual property in
her remarks. In NEA's view a good policy is awell-negotiated labor agreement with
binding arbitration. We assert that “faculty and staffshould own the rights to their
intellectual property.” Unions protect faculty rights in this area through negotiations.

N EA maintains a database with over 500 higher education contracts for two and four-
year campus. When language on patents, copyrights, royalties is reviewed there are
several trends that become apparent (Note: Attachment 1 has examples ofcontract

language in this area):

1. If the research is funded by another agency then the contract or grant for that research
determines the distribution ofincome from the product.

2. If afaculty member invents, writes, or produces a product without the use of campus
resources then they own full rights to the income from that product.

3. Ifthe faculty member uses campus resources there are several options:

a. The proceeds are shared by the individual faculty and the campus - percentages
are determined by the labor agreement.

b. Or the proceeds are shared until the "fair market value" o fthe resources has been
repaid.

c. Sometimes there are provisions that students and other faculty on the campus may
use the product for no charge. Ifit is marketed offthe campus than the individual
faculty member and the campus share the proceeds.

4. The faculty own the copyright to their classroom lecture notes and materials; and to

their publications.
5. The administration cannot make signing away rights a condition of employment.

Distance education and other uses oftechnology are raising new questions:

Who owns the products ofdistance learning? If a web site is created for a course who
owns copyright? |f a class is video taped who owns the tape? Administrators did not care
about owning faculty members’ lecture notes or books that sold 500 copies. But the
market is hungry for courseware and now those notes suddenly have value, especially

when they are in an electronic format.



Future Trends

We may be disputing the ownership ofoutmoded products. Several developments will

bring up new ownership issues.

1. The invention ofelectronic paper - a flexible, cordless computer screen that
looks and acts like a piece ofpaper. If e-paper is widely accepted it will "turn
the world of copyright upside down, and with its literary culture.” Each
Gyricon sheet is made oftransparent silicone rubber with millions ofplastic
balls, smaller than a human hair, which carries an electrostatic charge.
Arranging these balls creates black and white dots that can be arranged like
pixels on a computer screen. Once they have been given a charge they will
last a very long time, but they can also be run tlrrough the charge again to
make another image. Other companies are developing versions ofelectronic
books that will look and feel like a paper. {Atlantic Monthly, september 1998)

2. Musicians face new challenges in the digital age where people can download
the latest music from the Internet. Companies are developing markers that
w ill make it possible to determine who owns the product and which web sites
it has been on. The same markers are being developed for printed materials
("New Electronic Tags Carry Copyright Information About On-Line
Publications,” The Chronicle ofHigher Education, october 3, 1997)

3. There is growing resistance to the high cost ofrefereed journals in higher
education. Faculty members in some disciplines are looking for ways to have
research peer reviewed through publications on the Internet without the
journals.

4. The NEA is releasing a multi-media, interactive CD-ROM on the future of
higher education. Included are scenarios on campuses that may exist in the
future. To obtain a copy send an e-mail to HigherEd@ nea.org or visit web

site at http://www.nea.org/he

In preparing for this session, several web sites that have good information on the topic

were found. The URL's are below:

http://www.wtaccess.com/users/gummess/coprbav/conrbav.htm). George Washington

University graduate students developed "Copyright Bay" that uses coastal metaphors to
help teachers and faculty members navigate "Fair Use Harbor" and avoid the dreaded

"Infringement Reef."
http://www.lib.uiowa.edu/proi/webhuilder/copyright.html

Sites about copyright that are linked to the University of lowa's Copyright and
Multimedia Law for Webbuilders and Multimedia Authors.
http://wmv.theatlantic.com/issues/98sen/copv.htm
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Mio will ownyour nextgood idea? This article in the September 1998 issue of Atlantic
Monthly talks about the future ofcopyright and impact ofinventions like electronic

paper.

Attachment 1
Intellectual Property Language in Labor Agreements

Article 10 of the University of Hawaii 1995-1999 on Intellectual Propetty, Patents
and Copyrights has the following provisions:

General Scope

Except in the case ofworks written or produced for hire, and subject to any restrictions
imposed by outside sponsoring or funding organizations, a Faculty Member who writes
or produces any work shall have exclusive rights thereto, including the ownership of

copyright.

It is recognized that there are usually three interests involved in connection with research
work and invention performed with the resources ofthe University. These three interests
are the Faculty Member researcher or inventor, the University, and the general public
whose taxes support the University. |fthe research is financed wholly or in part by an
outside agency, there exists an additional interest. Rights, royalties, and other net profits
shall be shared fairly amongst the parties. In most cases, the Faculty Member will
receive fifty percent (50%) ofthe net profits from the sale or exploitation of

Patents.
A. Classroom lectures and the recording of presentations.

Faculty Members shall own all rights to materials prepared on their own initiative for
classroom, educational or professional purposes, and shall be exclusively entitled to the

benefit of any royalties derived therefrom.

For personal educational purposes, students may record classroom lectures or other
presentations, using tape recorders or other electronic or mechanical devices, unless the
Faculty Member denies permission for such recording. Permission shall not be denied
when the student requires such devices as the result of a physical disability.

B. Distance Learning and Multimedia Presentations

The Employer may transmit or record for transmission any classroom instruction, lecture
or other instructional or performance event produced by Faculty Members as apart ofa
program o f distance learning, e.g., HITS and SkyBridge, where the Faculty Member has
received either an equivalent reduction in other classroom assignments or overload
compensation as set forth in Article XX, Salaries. The Employer, however, may not sell
or re-transrnit in future semesters any such recording except under the terms ofa written



Agreement between the Employer and the Faculty Member providing each party with a
fifty percent (50%) interest in the net profits from either the sale or rebroadcast.

C. Patents and Copyrights

The rights of Faculty Members relating to patents and copyrights shall be governed by
the University of Hawaii Patent and Copyright Policy (effective 11/22/68), and the
Executive Policy E5.500 Administration ofthe Patent and Copyright Policy and the
Administrative Procedures A5.500, A5.501, and A5.502 (as in effect on 12/14/96), which
are incorporated herein by reference. (See R-10, R-11, R12, R-13, R-14 of Reference

Section.)
D. Review and Amendment

The parties recognize that the issue ofintellectual property is complex and

that there may be a need to amend or modify the current University or Hawaii

Patent and Copyright Policy. Therefore, a Joint Committee shall be established to
periodically review the issue ofintellectual property rights and the applicable policies and
procedures. The Joint Committee shall be comprised ofthree representatives appointed
by the UP1 President and three representatives appointed by UHPA. The Joint Committee
shall meet at least once each academic year and report its deliberations, findings, and
recommendations, if any, to the Employer and the Union.

Agreement for Youngstown State University 1993 - 199 (Ohio)

24.3: Research Proceeds: All proceeds which result from faculty research, including
marketable computer software programs, belong to the faculty member unless the
research is subsidized by YSU or an external agency which stipulates contrary terms in a
separate and specific contract as a condition of support. Research is considered to be
subsidized by YSU only if the faculty member receives a reduction in teaching load, a
Research Professorship, a Sabbatical/Faculty improvement Leave, or a University
Research Council grant, for the purpose ofconducting the research. Under no
circumstances shall YSUs share exceed 25% ofthe proceeds after the recovery by YSU
ofthe cost ofsubsidy specified in the contract. The signing ofa specific contract with
Y SU for subsidized research cannot be a stipulated condition ofemployment. This
policy shall not apply to royalties, which shall go exclusively to the author.

Agreement for State University System of Florida 1995-1998 (excerpts)

Article 18 Inventions and Works.

18.1 University Authority and Responsibilities. Section 240.229, Florida Statutes,
authorizes each university to establish rules and procedures regarding patents, copyrights,



and trademarks. Such rules and procedures shall be consistent with the terms ofthis

Article.

18.2 Definitions. The following definitions shall apply in

Article 18: (a) A "work" includes any copyrightable material, such

as printed material, computer software or databases, audio and visual material, circuit
diagrams, architectural and engineering drawings, lectures, musical or dramatic
compositions, choreographic works, pictorial or graphic works, and sculptural works.
Instructional technology material, as defined in Section

9.8(b), is included in this definition.
(b) An "invention" includes any discovery, invention, process, composition of

matter, article of manufacture, know-how, design, model, technological development,
strain, variety, culture of any organism, or portion, modification, translation, or extension
ofthese items, and any mark used in connection with these items. Instructional
technology material, as defined in Section 9.8(b), is included in this definition.

(c) "Instructional technology material” is defined in Section 9.8(b).

(d) "University support" '-'"dudes the use ofuniversity funds, personnel, facilities,
equipment, materials, or technolog cal information, and includes such support provided
by other public or private organi:.rations when it is arranged, administered, or controlled

by a university.

18.3 Works

(a) Independent Efforts.
A work made in the course of independent efforts is the property ofthe employee, who
has the right to determine the disposition ofsuch work and the revenue derived from such
work. As used in this Section, the term "independent efforts” means that:

(1) the ideas came from the employee;

(2) the work was not made with the use ofuniversity support; and

(3) the university is not held responsible for any opinions expressed in the work.

(b) University-Supported Efforts.
(1) Ifthe work was not made in the course ofindependent efforts, the

work is the property of the university and the employee shall share in the proceeds

therefrom.
(2) Exceptions. The university shall not assert rights to the following

works:
a. Books, articles, and similar works, the intended purpose of

which is to disseminate the results ofacademic research or scholarly

study; and
b. Works developed without the use of appreciable university

support and used solely for the purpose ofassisting or enhancing the employee’'s

instructional assignment.



University of Alaska

Inventions and Patents

1. The assignment of inventions and patents to the University, except for those
resulting from permissible activities outside of University employment without the use of
University facilities, shall be mandatory for all University personnel, for persons not employed
by the University but who use University facilities in the development of intellectual property,
and for those who receive grant or contract funds through the University. Exemptions from such
assignments may be authorized in those circumstances where the mission of the University is
better served by such action, provided that the overriding obligations to other parties are met and
such exemptions are not inconsistent with other Board of Regents' policies or University

regulations.

2. University personnel and all those using University facilities in the development of
intellectual property shall immediately and properly disclose the conception and/or reduction to
practice of potentially patentable inventions. Such disclosure shall be made to the President or
President's designee. Persons making disclosures shall execute such declarations, assignments or
other documents provided by the University as may be necessary in the course of invention

evaluation, patent prosecution, or protection of patent rights.

3. Subject lo restrictions arising from overriding obligations of the University pursuant to
grants, contracts or other agreements with outside organizations, the University agrees, for and in
consideration of the assignment of patent rights, to pay annually to the named inventor(s), the
inventor(s)' heirs, successors or assigns, aroyalty share of the net proceeds received by the
University for each patent or other intellectual propeity right assigned to the University, as

shown below.

Total Net Royalty

Per Invention ($) Inventor's Share (%) University Share (%)
First $10,000 100% 0%
More than $10,000 50% 50%

Where there are two or more inventors, each inventor shall share equally in the inventor's share
of net proceeds, unless all inventors previously have agreed in writing to a differing distribution
of such share. Distribution of the inventor's share shall be made no less than annually. In the
event of any litigation, actual or imminent, or any other action to protect patent rights, the
University may withhold distribution of all royalty proceeds until resolution of the matter. Of the
remaining net proceeds, the share shall be distributed as determined by the President.

University proceeds from University inventions shall be used for the support of University
research and scholarly activities; however, exceptions may be granted by the President or

President's designee.



Resources

Inyour department, are there enough material resources to get the job done?

« UA faculty often feel there are not enough material resources to get the job done,

with 35 percent of respondents answering VEI'Y seldom or none ofthe time.

¢ UAS faculty appear the best-supplied, with 44 percent saying there are enough
resources MOSt or all 0f the {Ime, compared to 30 percent of UAF faculty.

Table 4. ‘
T == Total  : UAA Unf
All of the time 4% 4% 5% 6%
Most of the time 27 28 25 38
Some of the time 32 30 34 31
Very seldom 26 25 28 21
None of the time 9 13 8 4
Chart 4.

No answer (1%)  ajj ofthe time (4%)
None of the time (9%0)

Most of the time (27%0)

Very seldom (26%0)

Some of the time (32%0)

University of Alaska Faculty Opinion Survey- 2003 McDowell Group, Inc. =Page 3



In your department, are there enough people to get the job done?
« Overall, UA faculty give very similar answers for "are there enough people?" to
those for "are there enough material resources?"

e Whereas UAS faculty appear the best-surplied in terms of material resources,
they are the least likely to answer MOSt or all ofthe time when it comes to people.

Table 5.
ov'sy Total UAA : UAF UAS
All of the time 6% 6% 6% 6%
Most of the time 25 23 27 21
Some of the time 29 27 29 35
Very seldom 27 29 23 31
None ofthe time 13 14 14 8
Charts.
No answer (1%) A]| of the ljme (900
None of the time (13%)
MOSt °~the I'me (25%9)
Very seldom (27%)
I\\\ - // yTSpsSpSSast’ - - X\I/

Some of the time (29%)

University of Alaska Faculty Opinion Survey - 2003 McDowell Group, Inc. <Page 9



University Issues

How strongly do you agree or disagree with the following statements about your

cam pUS? Itis important thatwe enhance the University’ national image.
® UA faculty generally feel that it is important to enhance the University's national
image, with three quarters (75 percent) agreeing with the statement.

« UAF faculty feel especially strongly about this statement, with 40 percent
strongly agreeing, compared to 34 percent of UAA and 27 percent of UAS
faculty.

m  Male faculty members are more likely to strongly agree with this statement (42
percent, versus 29 percent of female faculty).

Table 21.
Total UAA :> :uaf;i;e UAS £
Strongly Agree 36% 34% 40% 27%
Agree 39 34 42 48
Neutral 17 20 13 21
Disagree 6 9 3 2
Strongly Disagree 2 2
Chart 21.

Strongly Disagree (2%) No Answer (1%)
Disagree (6%)

Strongly Agree (36%)
Neutral (17%0)

Agree (39%)

University of Alaska Faculty Opinion Survey- 2003 McDowell Group, Inc. =Page 25



How strongly do you agree or disagree with the following statements about your
campus? Meeting Alaska’s higher education and research needs is our top

priority.
® The vast majority - 81 percent - of UA faculty agree that meeting Alaska's higher
education and research needs is the University's top priority.

e Only 10 percent of faculty are neutral on this issue - the lowest neutral response
on this survey.

Table 2
B MfnhFa S8 | &LTrI V&M 1Y

Strongly Agree 50% 54% 47% 48%
Agree 31 28 34 35
Neutral 10 10 10 10
Disagree 7

Strongly Disagree 1

Chart 2

Strongly Disagree (1%0)  No Answer (1%)
Disagree (7%)

Neutral (10%)

Strongly Agree (50%0)

Agree (31%)

University of Alaska Faculty Opinion Survey- 2003 McDowell Group, Inc. « Page 26



How strongly do you agree or disagree with the following statements about your
campus? The University is suffering from an out-migration of valuable faculty

to better paying jobs.
* Nearly three-quarters of faculty (73 percent) agree that the University is suffering
from an out-migration of valuable faculty, with only 7 percent disagreeing.

+ UAS faculty are much more likely to Strongly agre€ with this statement (58
percent, compared with 43 percent of UAA faculty and 41 percent of UAF

faculty).
Table 23.
y U i
VWY Tot, . UAA e VAF UAS
Strongly Agree 44% 43% 41% 58%
Agree 29 31 29 25
Neutral 20 17 23 13
Disagree 6 7 5 4
Strongly Disagree 1 1 1 0
Chart 23.

Strongly Disagree (1%) No Answer (1%)

Strongly Agree (44%)

Agree (29%)

University of Alaska Faculty Opinion Survey- 2003 McDowell Group, Inc. mPage 27



How strongly do you agree or disagree with the following statements about your
campus? In genéral, faculty morale has improved over the last several years.

® Faculty are more likely to disagree with this statement (36 percent) than to agree
(31 percent).
* Interestingly, the campus which appears to have the highest morale judging

from responses to other questions, was the least likely to agree with this
statement - not one UAS faculty member answered Strongly agree, while 23

percent ansv/ered aJl€e.

« UAA faculty were the most likely to disagree with this statement (45 percent,
compared to 29 percent of UAF faculty and 38 percent of UAS faculty).

e Male faculty members are more likely to agree with this statement (37 percent,
versus 24 percent of female faculty members).

Table 24.
AV Vs Total
Sirongly Agree
Agree
Neutral
Disagree

Strongly Disagree

Chart 24

No Answer (2%) Strongly Agree (5%)

Strongly Disagree (17%)

Agree (26%)

Disagree (19%)

Neutral (30%)

University of Alaska Faculty Opinion Survey-2003 McDowell Group, Inc. =Page 28



Inthe last two years, have you developed a new course?

Nearly three-quarters of UA faculty say they have developed a new course in the
last two years.

UAS faculty are the most likely to have developed a new course (88 percent),
while UAA faculty are the least likely (71 percent).

According to CHE survey results, 72 percent of faculty members said they had
developed a new course in the last two years - an almost identical percentage to
UA faculty's 73 percent.

Table 34.
. \o* ¢ - o Total v UAF ¥ UAs Y
Yes 73% 71% 73% 88%
No 19 23 19 4
Not sure 1 1 1 0
Not applicable 7 4 8 8

In the last two years, have you served as a paid consultant?

University of Alaska Faculty Opinion Survey - 2003

Just over one-third of UA faculty members report serving as a paid consultant in
the last two years.

UAF faculty are the most likely to have served as a paid consultant in the last
two years (61 percent, compared to 56 percent of UAS and 55 percent of UAA
faculty).

The CHE survey i ports that 38 percent of nationwide faculty have served as a
paid consultant in the last two years, comparable to UA faculty's 36 percent.

Table 35.
m m m Naf' ,uas
Yes 36% 40% 32% 35%
No 58 55 61 56
Not sure

Not applicable

McDowell Group, Inc. <Page 36



In the last two years, have you published at least one paper in a peer-reviewed

journal?

One half of faculty members say they have published a paper in a peer-reviewed
journal in the last two years.

This question produced the widest variance of responses among the different
campuses of any question on the survey. Given UAF's research focus, faculty
there are the most likely to have answered yes (67 percent), followed by UAA
faculty (37 percent) and UAS faculty (29 percent).

Male faculty are more likely to have published a paper (58 percent, versus 41
percent of female faculty).

The CHE survey results state that 59 percent of nationwide faculty say they have
published at least one paper in the last two years - a somewhat higher
percentage than UA faculty's 51 percent. Among faculty at public universities,
that percentage changes to g/’) percent; at public four-year colleges, 65 percent.

Table 3G.
e Total ' UAA
Yes 51% 37% 67% 29%
No 38 50 25 58
Not sure 0 0 0 0
Not applicable 10 13 7 13

In the last two years, have you received at least one firm job offer from another
institution?

University of Alaska Faculty Opinion Survey- 2003

Three out of ten faculty members say they have received at least one firm job
offer from another institution in tlie last ten years.

Newer faculty members are the most likely to have received another job offer (45
percent), while those who have been with the University the longest are the least
likely (15 percent),

Men are more likely than women to say they have received ajob offer (34 versus
25 percent).

In the CHE survey, 28 percent of faculty members say they have received at least
one firm job offer in tlie last two years, very similar to UA faculty's 30 percent.

Table 37.
MMSMIM: . totar ;. uaas MEI\/I
Yes 30% 31% 30% 33%
No 52 51 53 56
Not sure 1 0 1 0
Not applicable 17 18 16 12

McDowell Group, Inc. <Page 37



Mark R Hamilton
Reddtet

Universityof Alaska Statewide System

AP BUTROVICHBLDG
P.0. BOX 756000
FAIRBANKS. ALASKA 997755000
PHONE: A-7311
A AP
BVAIL: adl

May 2,2003
via fax 465 3883

Representative Hugh “Bud” Fate
Alaska State Legislature

State Capitol, Room 128
Juneau, Alaska 99801 - 1182

Dear Representative Fate:

[ am writing in support of HB 282. This bill recognizes the state need to facilitate development of
businesses based on intellectual property created or contributed to by University of Alaska employees.

Currently, University faculty and other staff share with the university in intellectual property they produce.
On the other hand, the Alaska Executive Branch Ethics Act prohibits university employees from either
taking official action or using university information to benefit their own financial interest. In effect, these
latter restrictions preclude university employees from nurturing their discoveries either through further
research or by participation in local spin-off companies as owners, managers, or consultants.

Such constraints tend to force researchers to choose between exporting their intellectual property without
continuing support, and giving up their university employment. This climate provides little incentive for
researchers to focus on technologies that are subject to commercialization. It also puts the University of
Alaska at a competitive disadvantage in hiring entrepreneurial faculty capable of producing valuable

intellectual property.

Other states have successfully encouraged the creation and development of local industries by allowing
their universities to work with their employees to continue research on, invest in, and profit from the
technologies they develop. Although the shortage of industry in Alaska cannot produce similar results in
the short term, enabling business/university partnerships can contribute to the long term economic
development of this state.

This bill provides flexibility to negotiate contracts with employees to enhance the potential for creation and
development of intellectual property. The provision for direct negotiations allows the president to strike an
appropriate balance between the interests of the state and the individual involved, without interjection of

interests of other employees.

MRH:dm



Article 01. DECLARATIONS
Sec. 39.52.010. Declaration of policy.

(@ Itis declared that

(1) high moral and ethical standards among public officers in the executive branch

are essential to assure the trust, respect, and confidence of the people of this state;

(2) a code of ethics for the guidance of public officers will

(A) discourage those officers from acting upon personal or financial interests in the

performance of their public responsibilities;
(B) improve standards of public service; and

(C) promote and strengthen the faith and confidence ofthe people of this state in

their public officers;

(3) holding public office or employment is a public trust and that as one safeguard

of that trust, the people require public officers to adhere to a code of ethics;

(4) afair and open government requires that executive branch public officers
conduct the public's business in a manner that preserves the integrity ofthe

governmental process and avoids conflicts of interest;

(5) in order for the rules governing conduct to be respected both during and after

leaving public service, the code of ethics must be administered fairly without bias or

favoritism;

(6) no code of conduct, however comprehensive, can anticipate all situations in
which violations may occur nor can it prescribe behaviors that are appropriate to every
situation; in addition, laws and regulations regarding ethical responsibilities cannot

legislate morality, eradicate corruption, or eliminate bad judgment; and



@) compliance with a code of ethics is an individual responsibility; thus all who
serve the state have a solemn responsibility to avoid improper conduct and prevent

improper behavior by colleagues and subordinates.

(b) The legislature declares that it is the policy of the state, when a public employee
is appointed to serve on a state board or commission, that the holding of such offices
does not constitute the holding of incompatible offices unless expressly prohibited by

the Alaska Constitution, this chapter and any opinions or decisions rendered under it, or

another statute.
Sec. 39.52.170. Outside employment restricted.

(&) A public employee may not render services to benefit a personal or financial
interest or engage in or accept employment outside the agency which the employee

serves, if the outside employment or service is incompatible or in conflict with the proper

discharge of official duties.

(b) A public employee rendering services for compensation, or engaging in
employment outside the employee's agency, shall report by July 1 of each year the
outside services or employment to the employee's designated supervisor. During the

year, any change in an employee's outside service or employment activity must be

reported to the designated supervisor as it occurs.

(c) The head of a principal executive department ofthe state may not accept

employment for compensation outside the agency that the executive head serves.

Sec. 39.52.180. Restrictions on employment after leaving state service.

@ A public officer who leaves state service may not, for two years after leaving
State service, represent, advise, or assist a person for compensation regarding a matter
that was under consideration by the administrative unit served by that public officer, and
in which the officer participated personally and substantially through the exercise of

official action. For the purposes of this subsection, "matter” includes a case, proceeding,



application, contract, or determination, but does not include the proposal or
consideration of legislative bhills, resolutions and constitutional amendments, or other

legislative measures; or the proposal, consideration, or adoption of administrative

regulations.

(b) This section does not prohibit an agency from contractingwitha former public

officer to act on a matter on behalf of the state.

(c) The head of an agency may waive application of (a) of this section after
determining that representation by a former public officer is not adverse to the public

interest. The waiver must be in writing and a copy of the waiver must be provided to the

attorney general for approval or disapproval.

(d) A former governor, lieutenant governor, or head of a principal
department in the executive branch may not engage in activity as a lobbyist under
AS 24.45 for a period of one year after leaving service as the governor, lieutenant
governor, or department head, as appropriate. This subsection does not prohibit
service as a volunteer lobbyist described in AS 24.45.161 (a)(1) or a

representational lobbyist as defined under regulations of the Alaska Public Offices

Commission.

Sec. 39.52.960. Definitions

2) "agency" means a department, office of the governor, or entity in the executive
branch, including but not limited to the University of Alaska, public or quasi-public

corporations”, boards or commissions, and the Alaska Railroad Corporation;

(5 "business" includes a corporation, company, firm, partnership, sole proprietorship,
trust or foundation, or any other individual or entity carrying on a business, whether

operated »ford<»profim or »non«-»profiM;



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029
Mail Stop 3101

State Capitol
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

MEMORANDUM January 22, 2004

SUBJECT: Immunity for business jointlyownedby the University of Alaska
and an employee of the university.(HB 282)

TO: Representative Sharon Cissna
Attn: Heather Gardner

FROM: Jean M. Mischel
Legislative Counsel

You have asked for a brief opinion today pertaining to whether a business enjoys civil
immunity if the business is jointly owned by the University of Alaska and one of its
employees, as allowed on page 2, lines 4 - 6 of HB 282. Due to its context, your question
is being interpreted as a question of whether the business entity enjoys sovereign

immunity as an entity of the state.

The short answer is no since there is no express provision in the bill regarding the
immunity status of the business and since the business does not operate as an exclusive

entity to fulfill a statewide function.

A court will review the circumstances in a particular case to determine whether a
business is an exclusive entity needed to meet statewide needs and therefore should be
treated as an arm of the state for sovereign immunity purposes under AS 09.50.250.

The Alaska Supreme Court has reviewed the status of the university itself as a state entity
in a couple of instances. In tnose cases, the court held that the corporate status of the
university did not preclude consideration of the university as an arm of the state. See,
e.g.. Elstad v. Department of Natural Resources. 979 P.2d 1000 (1999); University of
Alaska v. Aircraft Services, 536 P.2d 121 (1975). But the court also reviewed the
evidence to determine whether the university was an exclusive entity fulfilling a

governmental function.

In the instance of ajointly-owned business described in HB 282, a court will probably
question whether the business is being operated in place of a state entity to fulfill a
governmental function. Since the business would be set up for research and development
purposes or as a result of research already conducted, the business appears to fulfill a
joint public and private function and therefore would probably not be construed by a

court to be a state entity for sovereigh immunity purposes.

IfImay be of further assistance, please advise.

JMM . med
04-069.med






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number :
0 Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: All
Title An Act adopting the Uniform '‘BRU
Electronic Transactions Act Component
Sponsor Rep. McGuire
Requester House Labor and Commerce Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0

FY 2006 FY 2007 FY 2008

0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) j

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Dc not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill would not have a significant fiscal impact on any state agency.

Prepared by: Jack Kreinheder, Senior Analyst Phone 465-4676

Division OomMB
Approved by: Jay Hogan. Deputy Director Date 5/7/2003
Agency OMB

(R IR

FY 2009

0.0

0.0

Date/Time 5/7/03 11:57 AM
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May 7, 2003

The Honorable Tom Anderson, Chairman
Legislature 0l the State of Alaska

Labor and Commerce Committee

716 Avenue, 2rdFloor

Anchorage, Alaska 99501

Sent via fadmile: (907) 465-2418

Written Testimony in Support of House Bill (HB) No. 285

Subjecc
Uniform Electronic Transactions Act

Dear Mr. Anderson and Members of the Labor and Commerce Committee:

As President of USKH, Inc. (USKH), I am providing you with this written testimony
stating our strong support of HB No. 285. This bill authorizes the use of electronic records
and electronic signatures relating to transactions. USKH is an employee-owned
multidisciplined professional services firm providing consulting architectural, engineering,
land surveying, and planning services. We have been in business in Alaska for over 31 years
and have networked officesin Anchorage, Juneau, Wasilla, and Fairbanks. USKH has
successfully completed numerous projects, both large and small, for avariety of public and
private clients throughout the state.

In our business, the production process of designing a project has become completely
electronic. Thatis, minus the present requirement of having a “wet” signature. The days of
completing design work at a drafting table has been replaced with completing our work at a
computer using computer aided drafting (CAD) software. This trend has made our designs
more accurate and more efficient, and the passage of this hill will just add to that efficiency.
For example, one of our recent projects for the Anchorage School District (A.J. Dimond
High School Replacement) is a $50 million-plus project that required rhe completion of
over 400 drawings, all electronically, bur the final completion of scamping and signing the
drawings must be completed by “wet” signature. In this eta, this process is cumbersome,
chaotic, and inefficient. There is no benefit to the client or the consultant in requiring this

manual signature.

Employee Owned
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Support of House Bill (HB) No. 285 - Uniform Electronic Transactions Act
Page 2

I am not an electronic wizard or a computer g>uu, but I do know this industry. This law needs to
be enacted so we can do this partof our business production better and more efficiently. This will
not only better setve consultants such as USKH, but also our clients and the general public at large.
I am confident that the industry and government will be able to find acceptable means and methods
to adequately protect the public’s interest against electronic fraud and | strongly support HB 285.

Very truly yours,

USKH, Inc.

President

cc: The Honorable Loren Leman
lieutenant Governor of Alaska



FRANK H. MURKOWSKI,
GOVERNOR

DEPARTMENT OF LAW PO, BOX 110300

JUNEAU, ALASKA 99811-0300

OFFICE OF THE ATTORNEY GENERAL PHONE: (30 165 %00

May 6, 2003

The Hon. Tom Anderson, Chair

House Labor and Commerce Committee
State Capitol, Room 432

Juneau, Alaska 99801-1182

Re: HB 285

Dear Representative Anderson:

On behalf of the Alaska Uniform Law Commissioners, we would like to express our
support on HB 285 (Uniform Electronic Transactions Act). The bill is important to keep Alaska
as a business friendly climate by making law changes to facilitate businesses using electronic

records and signatures.

The Uniform Act has been passed into law by over 35 states. We have previously
provided a fact sheet to your committee explaining the advantages of the Uniform Electronic

Transactions Act.

We appreciate your favorable consideration o fthis important legislation.
Sincerely,

GREGG D. RENKES
ATTORNEY GENERAL

Deborah E. Behr
Assistant Attorney General

DEB:pvp

cc: Representative Lesil McGuire, Chair, House Judiciary Committee
Mike Tibbies, Legislative Director, Office ofthe Governor
Dave Marquez, Legislative Contact, Dept, of Law
Alaska Uniform Law Commissioner
Dave Jones, AAG, Governmental Affairs/Anchorage
Nico Bus, Div. of Support Services, Dept, of Natural Resources
Sharon Young, State Recorder, Dept, of Natural Resources



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number :

2003 LEGISLATIVE SESSION Bill Version: HB 285
( Publiish Date:

Revision Date/Time (Note if correction): Dept. Affected: All

Title An Act adopting the Uniform [BRU

Electronic Transactions Act Component
Sponsor Rep. McGuire
Requester House Labor and Commerce Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
00 00 00 00 00

TOTAL OPERATING
CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) | i

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

0.0 0.0 00 0.0 0.0

Estimate of any current year (FY2003) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

This bill would not have a significant fiscal impact on any state agency.

Prepared by: Jack Kreinheder, Senior Analyst Phone 465-4676

Division OMB

Approved by: Jay Hogan, Deputy Director Date 5/7/2003

Agency OMB

(Rs820! O

FY 2009

00

0.0

Date/Time 5/7/03 11:57 AM
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HOUSE COMMITTEE REPORT

Date Referred to Committee: April 25,2003 FURTHER REFERRALS: Judiciary
Date of Committee Action:

The LABOR AND COMMERCE Committee considered: HB 285
HOUSE BILL NO. 285 ELECTRONIC TRANSACTIONS & SIGNATURES

"An Act adopting the Uniform Electronic Transactions Act; repealing certain statutes relating to electronic
records and electronic signatures; amending Rule 402, Alaska Rules of Evidence; and providing for an effective

date."

Recommends it be replaced with [ JHCS or [ ]CS for (
For Senate Bills with new title: [ ] Technical Title [ ]New Title: HCR [ ]Same Title [ | New Title

[ ] attach amendments
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Section Title: Introductions & Adoptions Of Uniform Acts, o
Ve,

> A Few Facts About... ‘' &&.1 - »Lji ’;_Zé\lftl;.j—.
THE UNIFORM ELECTRONIC TRANSACTIONS ACT

PURPOSE:

The Uniform Electronic Transactions Act is designed to support the use of electronic commerce.

The primary objective ofthis act is to establish the legal equivalence of electronic records and
signatures with paper writings and manually-signed signatures, removing barriers to electronic

commerce.

ORIGIN:

Completed by the Uniform Law Commissioners in 1999.

ENDORSED BY:

American Council of Life Insurance
Equipment Leasing Association of America
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> W hy States Should Adopt...

THE UNIFORM ELECTRONIC TRANSACTIONS ACT

The Uniform Electronic Transactions Act (UETA) allows the use of electronic records and
electronic signatures in any transaction, except transactions subject to the Uniform Commercial
Code. The fundamental puipose o f this act is to remove perceived barriers to electronic

commerce.

The UETA is aprocedural statute. It does not mandate either electronic signatures or records,
but provides a means to effectuate transactions when they are used. The primary objective is to
establish the legal equivalence of electronic records and signatures with paper writings and

manually-signed signhatures.

There are many reasons why every state should adopt the Uniform Electronic Transactions Act.

« UETA defines and validates electronic signatures. An electronic signature is defined as "an
electronic sound, symbol, or process attached to or logically associated with an electronic
record and executed or adopted by a person with the intent to sign the electronic record."

° UETA removes writing and signature requirements which create barriers to electronic

transactions.
« UETA insures that contracts and transactions are not denied enforcement because

electronic media are used.

« UETA insures that courts accept electronic records into evidence.

« UETA protects against errors by providing appropriate standards for the use oftechnology
to assure party identification.

0 UETA avoids having the selection of medium (paper vs. electronic) govern the outcome of
any disputes or disagreements, and it assures that parties have the freedom to select the
media for their transactions by agreement.

« UETA authorizes state governmental entities to create, communicate, receive and store
records electronically, and encourages state governmental entities to move to electronic

media.
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State Recorder's Office
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White Paper:
The Uniform Electronic Transactions Act

Introduction to the Issue

The Uniform Electronic Transactions Act (UETA) is a uniform law that fosters and
supports the use of electronic commerce. According to the National Conference of
Commissioners on Uniform State Laws (NCCUSL), the primary objective of this act is
"to establish the legal equivalence of electronic records and signatures with paper
writings and manually-signed signatures, removing barriers to electronic

commerce.”

On its web site, NCCUSL sets forth the following significant reasons why every state
should adopt UETA:

> UETA defines and validates electronic signatures. An electronic signature is defined
as "an electronic sound, symbol, or process attached to or logically associated with an
electronic record and executed or adopted by a person with the intent to sign the

electronic record.”
> UETA removes writing and signature requirements that create barriers to electronic

transactions.
> UETA insures that contracts and transactions are not denied enforcement because

electronic media are used.

> UETA insures that courts accept electronic records into evidence.

> UETA protects against errors by providing appropriate standards for the use of
technology to assure party identification.

> UETA avoids having the selection of medium (paper vs. electronic) govern the
outcome of any disputes or disagreements, and it assures that parties have the
freedom to select the media for their transactions by agreement.

> UETA authorizes state governmental entities to create, communicate, receive and
store records electronically, and encourages state governmental entities to move to

electronic media.

On the federal side, the Electronic Signatures in Global and National Commerce Act
(also called "E-Sign") was approved by Congress and signed by the President on June 30,
2000. Although the federal E-Sign law and UETA overlap in many areas, the two acts
are not identical. Because UETA is broader and more comprehensive, NCCUSL strongly
recommends that states adopt UETA in its entirety, notwithstanding the existence of E-

Sign.

Without UETA, the federal E-Sign law is controlling on states. However, UETA is much
more comprehensive than the federal law, and addresses some subjects not included in E-



Sign. The E-Sign law specifically addresses UETA and provides that state UETA
will govern if the state has enacted the uniform law in its entirety. Thus, in general
E-Sign does not preempt a state's UETA enactment, but the results could differ if a state
inserts non-uniform language into the state's UETA law. Some of tlie major differences
between the federal law and UETA relate to the handling of consumer protection issues,

record keeping and automated transactions.

The handling of consumer protection issues has been a concern to a number of states who
have considered UETA. The federal E-Sign law strictly regulates the manner of
consenting to receive electronic notices and disclosures electronically. If UETA is
considered in Alaska, a full review of these consumer protections must be done. Whether
UETA would preempt those federal consumer protections is beyond the scope of this
paper but is an important consideration in the analysis.

Another factor that comes into play is Alaska’s digital signature law, which took effect in
1998, pre-dating both E-Sign and UETA. One of the underlying forces behind the federal
E-Sign law was the fact that individual states were moving forward with digital signature
legislation in an inconsistent manner and the differing state requirements were becoming
a barrier to electronic commerce rather than serving to promote it. Many of these state
digital signature laws are at odds with the federal law and are effectively preempted by E-
Sign. Whether or not this is the case with Alaska’s digital signature law is a matter that
must be reviewed, regardless of whether or not UETA is adopted in Alaska.

The principle behind UETA is to make sure that electronic transactions are as enforceable
as paper transactions with manual signatures. UETA does not change any of the
substantive rules of law that apply. It is a procedural law, not a substantive law, and does
not change the substantive rules of contracts in any way. UETA simply authorizes
electronic signatures and the replacement of writings with electronic records. Further,
UETA is not a digital signature statute, but if a state has such a statute, UETA merely

supports that law, and acts as a complement to it.

The Prefatory Note to UETA clarities that it does not apply to all writings and signatures,
but only to electronic records and signatures relating to a transaction. A transaction is
defined as an action or set of actions occurring between two or more persons relating to
the conduct of business, commercial and governmental affairs. Transactions that do not
involve business, commercial or governmental purposes are not covered by UETA.
Further, UETA does not apply to laws governing wills and trusts or to most of the
Uniform Commercial Code. In adopting UETA, a state can also identify other state laws
that would be excluded. States are given options within UETA of whether to adopt
electronic filing systems (Sections 17 through 19 ofthe Act). See Discussion below.

The parties to a transaction must agree that it will be conducted electronically, but that
"agreement™ can be derived from the circumstances and other substantive law. For
example, the circumstances surrounding a transaction and other law would determine
whether an electronic signature has any effect, or whether a party actually intended to be
a party to a particular document. The Act validates electronic records, signatures and



contracts and specifies standards for sending and receiving electronic records. For
government entities, the Act also allows use of electronic records for retention purposes.
While UETA serves to make electronic signatures the equivalent of manual signatures, it
requires no specific technology to create a valid signature. The Act provides broad
flexibility to the parties to determine the procedures for electronic transactions and the

level of security that will be imposed.

State of the States

As of August 2002, forty (40) states and the District of Columbia have adopted UETA,
and it has been introduced in five additional states and the U.S. Virgin Islands. UETA
has not yet been introduced in Alaska, and it is readily apparent that Alaska will be one of
the last states to even consider it, if it can be introduced in the upcoming 23rd legislative
session in January. Compare this activity with the last major uniform law that was
submitted to the states for adoption - the Uniform Commercial Code Revised Article
Nine. In that case, Alaska was one of the early states to introduce the measure and was
the 18th state to adopt it. This gave the State Recorder's Office ample time to prepare for
changes in its operations and for the nationwide targeted implementation date of July
2001. While there is no similar target date for UETA, the goal of achieving uniformity in
electronic commerce will be lost if it is not enacted in all states.

The Impact of UETA
For Alaska's Recording System

The Recording System in Alaska is the repository for millions of records affecting real
property throughout the state. In today's business world, with E-Sign and UETA laws, it
is possible to complete a real estate transaction entirely without paper because these laws
give an electronic transaction the same force and effect as a paper transaction. In Salt
Lake County, Utah, which has been offering electronic recording for some time now,
documents being recorded are available within seconds on the index for public review
and access. Counties allowing electronic recording of real estate transactions have

documented cost savings and increases in productivity.

The Mortgage Industry Standards Maintenance Organization (MISMO) and the Property
Records Industry Joint Task Force are working together to standardize the electronic
recording process nationwide. The backbone of this effort is uniformity throughout the
states in terms of adopting UETA. The Property Records Industry Joint Task Force is a
national standard setting public/private sector task force sponsored by the National
Association of County Recorders, Election Officials and Clerks (NACRC) and the
International Association of Clerks, Recorders, Election Officials and Treasurers
(IACREOT). All of these organizations strongly support UETA in order to provide a
uniform framework for electronic recording throughout the nation.

A high percentage of mortgage transactions in Alaska today involve out of state lenders.
Standardizing the electronic recording process within the framework of a uniform law
like UETA will benefit commerce in those states with a uniform approach. The handful



of states with non-uniform laws may find themselves at a disadvantage in the future
world of electronic commerce and recordation.

Both E-Sign and UETA permit state and federal agencies to allow and control electronic
filing but E-Sign does not provide any authority for establishing filing standards; this
must be derived only from UETA or other state law. UETA encourages government
filing offices to promote consistency and interoperability.

Discussion

As noted above, UETA gives states the option (in Sections 17 through 19) of determining
whether to adopt and implement electronic filing systems. [Note: The Revised Article
Nine of the Uniform Commercial Code gave states this authorization with regard to UCC
transactions. UETA’s provision would expand this to allow states to implement

electronic systems for recorded documents.]

The inclusion of Sections 17-19 in a state's adoption of UETA will, according to the
commentary, provide authorization for intra-govemmental uses of electronic media, and
further will provide a broader authorization for the State to develop systems and
procedures for the use of electronic media in its relations with non-govemmental entitles
and persons. While the impact of these provisions is beneficial to the state's recording
system in general, it will also benefit other agencies whose work involves electronic
transactions of any kind, including internet transactions. Impact on ether agencies is

outside of the scope of this paper.

Section 17 authorizes state agencies to use electronic records and electronic signatures
generally for intra-govemmental purposes, and to convert written records and manual
signatures to electronic records and electronic signatures. It also authorizes the
destruction of written records after conversion to electronic form. This provision impacts

the state's retention requirements and provisions.

Section 18 authorizes state agencies to send and receive electronic records and signatures
in dealing with non-govemmental persons.

Section 19 is a directive to agencies to provide consistent applications and promote
interoperability when developing standards for electronic systems.

Together Sections 17 through 19 provide broader authorization for a state to develop
electronic systems and processes in its interactions with non-govemmental entities and
persons. Land recording systems have historically evolved around written records and
processes based on paper documents. UETA's fundamental premise is that electronic
media should be treated as the equal of written media and it recognizes and effectuates
records and signatures that are generated electronically. This is the future world of

recording systems in America.



Recommendation

The State Recorder's Office and the Department of Natural Resources strongly
recommend introduction and adoption of UETA in Alaska at the earliest possible
time. In order to promote commerce in Alaska and ensure that the state's recording
system is in a position to take advantage of electronic recording capabilities in the
future, it is also recommended that the state adopt the optional provisions for
electronic filing systems as contained in Sections 17 through 19. The commentary to
UETA indicates that inclusion of 17-19 will not have a detrimental import on the
uniformity of adoption of the Act, so long as Section 1-16 are adopted uniformly as
presented. It is highly important to maintain the uniformity of this Act, so it is
further recommended that Sections 1-16 be adopted without change.

Conclusion

Alaska's recording system has made many significant advances in the past two years,
including a premiere role as the first state in the nation to image all incoming recorded
documents on a statewide basis, as well as the first state to make statewide document
images available for public access in any recording office in the state. Other U.S.
recording systems are county-based and unable to achieve the statewide coverage that our
image base provides. Our web site contains ten different search options for researching
nearly thirty years of index records and is accessible by the public on a 24/7 basis. No
other state can make that claim. The web site gamers more than 400,000 hits per month
and is the most heavily accessed site in the Department of Natural Resources. A number
of the title companies, financial institutions and other larger users of recording services
have discussed forming a task force to explore electronic recording with a eye toward its
implementation in Alaska. Because so many users of the recording system are out of
state lenders, electronic recording processes will put Alaska on a par with the Lower 48
states in terms of instantaneous recording operations. This will serve to facilitate

commerce.

Ultimate benefits of electronic recording systems include reduced recording times,
reduced costs to all parties, improved productivity at recording offices and for major
users, standardized processes and technologies, and improved customer service. UETA
is the framework for achieving these benefits in Alaska's land recording system.

The State Recorder's Office appeals to all members of the legislature, all government
agencies, and all members of the real estate recording industry to consider and support
the passage of UETA in this state at the earliest possible time. In today's global economy
with increasingly technological advances, a united effort for more efficient and effective
land recording systems should be of paramount concern. UETA is the basic framework
that will bring Alaska in synch with the vast majority of all other states vis-a-vis

electronic recordation.



A single unified approach to electronic transactions is desirable from many points of
view. White this white paper only addresses the view from one agency perspective - that
of the State Recorder's Office - other agencies will also benefit from the passage of
UETA. Increasingly, government work and services are being performed electronically
and UETA is the means by which consistent procedures for such transactions can be
assured. Failure to enact UETA could be detrimental to fostering electronic commerce in

Alaska.



UNIFORM ELECTRONIC TRANSACTIONS ACT
- A Summary' -

The Uniform Law Commissioners promulgated the Uniform Electronic Transactions Act
(UETA) in 1999. Itis the first comprehensive effort to prepare state law for the electronic
commerce era. Many states have already adopted legislation pertaining to such matters as digital
signatures, but UETA represents the first national effort at providing some uniform rules to
govern transactions in electronic commerce that should serve in every state. Although related to
the Uniform Commercial Code, the rules of UETA are primarily for “electronic records and
electronic signatures relating to a transaction” that is not subject to any article of the Uniform
Commercial Code, except for Articles 2 and 2A. A “transaction” means an action or set of
actions occurring between two or more persons relating to the conduct of business, commercial,
or governmental affairs. Much is excluded in this definition, including required notices,
disclosures or communications by courts and governmental agencies.

UETA applies only to transactions in which each party has agreed by some means to
conduct them by electronically. Agreement is essential. Nobody is forced to conduct to
electronic transactions. Parties to electronic transactions come under UETA, but they may also
opt out. They may vary, waive u. disclaim most ofthe provisions of UETA by agreement, even
if it is agreed that business will be transacted by electronic means. The rules in UETA arc almost
all default rules that apply only in the event the terms of an agreement do not govern.

Electronic commerce means, of course, persons doing business with other persons with
computers and telephone or television cable lines. The Internet is the great marketplace for these
kinds of transactions; a marketplace developing almost daily in 1999 (and presumably into the
foreseeable future). The outlines and boundaries for this marketplace are still unknown and
developments are not predictable. It is not possible to predict with any certainty how new law
should develop to serve that marketplace or any other electronic marketplace that might develop
in the future.

However, a few things are known about the existing electronic marketplace and there are
some assumptions about the law that governs transactions within it that can be made with

reasonable certainty in 1999, and that will continue to be reasonably certain into the future.



Electronic transactions are conducted by communicating digitized information from one person
to another. That digitized information can be communicated and stored without the use of paper,
and the basic language of electronic transactions is frilly and inherently paperless. In fact, relying
on paper for the memorialization of transactions and upon manual signatures for verifying them
are most likely to impede electronic transactions, adding to their costs. And there is no benefit to
any party to an electronic transaction, with very few exceptions, in requiring that they be
memorialized on paper with signatures that are manual. The need to expand requirements in the
law for writings and manual signatures so that electronic records and electronic signatures will
satisfy those requirements, is the one thing that is reasonably certain with respect to electronic
transactions.

UETA does not attempt lo create a whole new system of legal rules for the electronic
marketplace. The objective of UETA is to make sure that transactions in the electronic
marketplace are as enforceable as transactions memorialized on paper and with manual
signatures, but without changing any of the substantive rules of law that apply. This is a very
limited objective—that an electronic record of a transaction is the equivalent of a paper record,
and that an electronic signature will be given the same legal effect, whatever that might be, as a
manual signature. The basic rules in UETA serve this single puipose.

The basic rules are in Section 7 of UETA. The most fundamental rule in Section 7
provides that a “record or signature may not be denied legal effect or enforceability solely
because it is in electronic form.” The second most fundamental rule says that “a contract may
not be denied legal effect or enforceability solely because an electronic record was used in its
formation.” The third most fundamental rule states that any law that requires a writing will be
satisfied by an electronic record. And the fourth basic rule provides that any signature
requirement in the law will be met if there is an electronic signature.

Almost all of tlie other rules in UETA serve the fundamental principles set out in Section
7, and tend to answer basic legal questions about the use of electronic records and signatures.
Thus, Section 15 detennines when information is legaLy sent or delivered in electronic form. It
establishes when electronic delivery occurs—when an electronic record capable of retention by

the recipient is legally sent and received. The traditional and statutory rules that govern mail



deliver)' of the paper memorializing a transaction can’t be applied to electronic transactions.
Electronic rules have to be devised., and UETA provides the rule.

Another rule that supports the general validity of electronic records and signatures in
transactions is the rule on attribution in Section 9. Electronic transactions are mostly faceless
transactions between strangers. UETA states that a signature is attributable to a person if it is an
act of that person, and that act may be shown in any manner. Ifa security procedure is used, its
efficacy in establishing the attribution may be shown. In the faceless environment of electronic
transactions, the obvious difficulties of identification and attribution must be overcome. UETA,
Section 9 gives guidance in that endeavor.

Much has been much written about digital signatures in electronic commerce. What is a
digital signature? It is really a method of encryption that utilizes specific technology, In the
faceless environment of the electronic marketplace and particularly the Internet, such
technologies are highly useful.

It is not wholly certain what the legal impact of these technologies should be. For that
reason UETA may not be characterized as a digital signature statute. It does facilitate the use of
digital signatures and other security procedures in rules such as the one in Section 9 on
attribution. Section 10 provides some rules on errors and changes in messages. It favors tlie
party who conforms to the security procedure used in the specific transaction against the party
who does not, in the event there is a dispute over the content of the message.

But nothing in UETA requires tlie use of a digital signature or any security procedure. It
is tecImologically neutral. Persons can use the most up-to-date digital signature technology, or
less sophisticated security procedures such as passwords or pin numbers. Whatever parties to
transactions use for attribution or assuring message integrity may be offered in evidence if there
is a dispute.

UETA is procedural, not substantive. It does not require anybody to use electronic
transactions or to rely upon electronic records and signatures. It does not prohibit paper records

and manual signatures. Basic rules of law, like the general and statutory law of contracts,

continue to apply as they have always applied.



There are three provisions in UETA that need special attention, and that are not directly
in support ofthe basic rules in Section 7. First, UETA excludes transactions subject to the
Uniform Commercial Code, except for those under Articles 2 and 2A, the Uniform Computer
Information Transactions Act, laws governing estates and trusts, and any other specific laws that
a state wants to exempt from the rules applied in UETA. Some writing and signature
requirements in state law do not impact the enforceability of transactions, and have objectives
that should not be affected by adoption of a statute like UETA. The limitation of UETA to
agreed electronic transactions will eliminate any conflict with other writing requirements for the
most part. However, there is some room for jurisdiction-specific tailoring of UETA permitted in
each state, to assure no conflict. Exclusions should be carefully and conservatively selected.
Most law relating to contracts and transactions between persons will serve the public better if
electronic records and signatures are recognized.

Second, UETA provides for “transferable records” in Section 16. Notes under Article 3
and documents under Article 7 of the Uniform Commercial Code are “transferable records” when
in electronic form. Notes and documents are negotiable instruments. The quality of negotiation
relies upon the note or document as the single, unique token of the obligations and rights
embodied in the note or document. Maintaining that quality as a unique token for electronic
records is the subject of Section 16. A transferable record exists when there is a single
authoritative copy of that record existing and unalterable in the “control” of a person. A person
in “control” is a “holder” for the purposes of transferring or negotiating that record under the
Uniform Commercial Code. Section 16 is essentially a supplement to the Uniform Commercial
Code, until its relevant articles can be fully amended or revised to accommodate electronic
instruments.

Third, UETA clearly validates contracts formed by electronic agents. Electronic agents
are computer programs that are implemented by their principals to do business in electronic form.
They operate automatically, without immediate human supervision, though they are certainly not
autonomous agents. They are a kind of tool that parties use to communicate. Section 14

provides that a person may form a contract by using an electronic agent. That means that tlie



principal, which is the person or entity which provides the program to do business, is bound by
the contract that its agent makes.

When somebody buys something on the Internet, therefore, that person will be assured
that the agreement is valid, even though the transaction is conducted automatically by a computer
that solicits orders and payment information. Did anyone really think that every order on the
Internet involves a direct communication with a human being?

Three sections of UETA deal with electronic records that state governmental agencies
create and retain. Section 17 allows a state to designate one agency or officer as the authority on
creation and retention of governmental records. Section 18 allows a state to designate which
agency or officer regulates the communication of electronic records and use of electronic
signatures between agencies and other persons. Section 19 allows a state to designate an agency
or officer to set standards that promote consistency and interoperability between state agencies
with respect to the use of electronic records and signatures. All three sections are optional
sections, there for the state that needs them, but not mandatory for all states in order to
implement uniformity. These are very important provisions, however, because they provide a
state with some root law for organizing the electronic business of the state. They should be given
very serious consideration in every state.

It is not possible to cover every aspect of UETA in a short summary. This summary
highlights some important aspects. The adoption of these rules will be a boon to electronic
commerce. They will not artificially skew any market or make any substantive law relating to

contracts any different from that governing transactions memorialized on paper. Every state

should adopt them as quickly as possible.
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L Electronic Commerce and the Law. Electronic commerce refers to the
new world of economic activity created by advances in information technology
and communication. This economy is generating opportunities across all sectors;
it is a source of new jobs and new wealth, and is dramatically reducing the cost
of communication, information and transactions.
While electronic commerce has existed for many years, with the earliest
uses of EDI dating back into the 1970s, the public emergence of the Internet and
the World Wide Web have revolutionized this young and vibrant economic
sector. On all levels of government in the United States, efforts are underway to

take advantage of these economic opportunities and realize the efficiencies made

possible by the technologies.

Taken literally, electronic commerce ranges from old-fashioned telephone
conversations, through the use of facsimiles, electronic mail and electronic data

interchange, to establishing a presence on and conducting retail transactions



through the use of Internet websites. In each manifestation, electronic commerce
presents challenges for the IegfaT system, but*these challenges are brought to their
fullest, most obvious manifestations with commerciél transact.ions based on
Internet websites. .

Electronic commerce poses anumber of challenges for the law. Tlie first
and Er{;)stfu'*ndalm ental challenge is presented by the simple fact that transactions
may be memorialized on electronic communications, rather than solely on paper.
Itisno longer accurate to say that paper isrequired in order to assure that there
will be arecord of a transaction, in order to assure that a party receives a copy of
terms and conditions, in. order to assure that notice is given to a counter party. It
IS notaccurate to say that paper isrequired in order to assure that someone has
"signed" a communication. Yetmost of our laws were written during an era
when paper was the only realistic medium for communicating and storing
information and when our mental constructs for such concepts as notice,
communication, sending and delivering information, recording the terms of final
agreements, etc. depended on paper.

The first step toward laying a legal foundation for electronic commerce is
to clear away the barriers to electronic commerce. Each state law or regulation,
each local or national law or regulation that requires awriting or signature,
delivery or production of an original record impairs electronic commerce. The
efficiencies are lost if the law requires the production of paper copies. A recent

study on behalf of the Federal Reserve Bank of Boston discovered more than



2,500 different state law rules requiring that cancelled checks be stored by
drawers. These statutes appear to be designed to assure that records of financial
transactions will be available upon subsequent audit. Such records can be made
available electronically, but not if the statute says only the paper cancelled check
will suffice. And this does notonly impose aburden onthose who draw and are
required to store the cancelled checks. It also means that the check collection
system cannot short-circuit the physical travels of the check. Ifa bank's
customers are required by law to store the physical, cancelled checks, the bank
cannot store them or authorize anyone earlier in the collection chain to do so.
Unfortunately, it isnot possible to simply wave awand and redefine
writings and signatures to include their electronic counterparts. In most
instances such a redefinition would serve admirably. It certainly would suffice
in all cases inwhich the purpose of the writing or signing requirement is to
insure that there is a record of a transaction which preserves its terms or arecord
preserving evidence of the parties' assent to tlie transaction. Electronic records
can serve those functions quite well. There is another body of law, however, that
governing negotiable instruments, which would be badly disrupted by such a
change. This body of law is one where the rights and liabilities of parties depend
upon the physical delivery of a token of rights. The technologists tell us that they
have notyetinvented a technological scheme which would enable us to identify
the single, unique and original electronic token. The rights and liabilities that

now depend on or arise from negotiable instruments law can be managed in a



legal scheme, butnotin one dependent upon the transfer of a single, unique
token. Until that sort of technology is in place, however, aprovision which
merely changes the definition of writing and signature would disrupt the check
collection system, the investment markets, commodity and other markets. In the
meantime, electronic analogues to the existing paper worlds require a full and
complete rethinking of the rights and obligations of parties in those markets,
such as was done in the revision of Uniform Commercial Code Article 8. And
the Article 8 experience has taught some valuable lessons to the law revisers
about the wisdom of technology specific or business model specific statutes or of
attempting to draft statutes to govern systems which we believe will come into

being, rather than those which already exist.

2. Introduction to the Uniform Electronic Transactions Act. The Uniform
Electronic Transactions Act is designed to set a solid legal foundation for the use
of electronic communications in transactions. The goal of the draft is to facilitate
and support the development of the information economy, and in particular its
place iircommercial transactions, throughout the States. If the States actin a
uniform and constructive manner, the traditional role of the States in tlie law of
commerce may be maintained. If they fail to do so, I believe the imperative need

for commercial certainty may lead to a shift of a significant part of the authority

of the States to the national government.



The UETA is designed to apply to any transaction where the parties have
agreed to deal electronically, validating and supporting tlie use of electronic
communications and records. It provides that parties may choose whether or not
to use electronic communications in their transactions. It will put electronic
commerce and paper-based commerce on the same legal footing and not

discriminate between different forms of technology.

5. The Scope and Provisions of the UETA. The governing principles
which have controlled the drafting are fairly simple to state, although not so
simple to implement.

1. First, legal barriers to electronic commerce are to be eliminated.

2. Secondly, the barriers should be removed in amanner which assures
that the parties' selection or choice of medium does not alter the outcome of
disputes between the parties, i.e. whether the parties deal in the paper world or
the electronic world, their relationship should be subject to the same legal
principles.

3. The draftshould maintain medium neutrality and technology
neutr.glity. It should n?ither assume nor require any, particular business model
for transactions. The focus should be on the purpose of the legal requirement,
rather than the form by which it is satisfied. This also should assure that the

draft does not itself become a barrier to electronic commerce as technology and



business practices continue to shift and evolve. Markets and business people
should be free to select technologies and business methods according to their,,
needs.

Turning to the UETA, it provides that an electronic record, electronic
signature and electronic contract shall not be denied validity on the sole ground
that they are electronic. §106. It provides that electronic records shall not be
denied admissibility into evidence on the sole ground that they are electronic or
thatitisnotin its original form orisnot an original. § 112. Itprovides thatif an
offer evokes an electronic response, a contract may be formed with the same

effectas if the record was not electronic. 8§113. These are, | believe, the pivotal

provisions of the draft.

A. Scope. One of the most difficult problems to resolve has been the
question of the appropriate scope of the statute. Literally thousands, perhaps
tens of thousands, of paper and signing requirements are buried in state law.
These can range from the steps a legislature must follow to demand a special
session, to how to execute a will, to rules for filing financing statements with the
state, to rules for giving consumer notices, to contract formation rules. And
some of the rules are tied to property and legal rights and obligations that cannot

readily be translated into the electronic world, i.e. checks and other negotiable

instruments.



Although there was some early sentiment favoring a statute which
explicitly listed the provisions of state law which would be amended,
pragmatists prevailed. They argued, with some merit, that the resources of the
Drafting Committee would not permit such specific itemization and evaluation
of writing and signing requirements, and that a demand that State legislatures do
so prior to enactmentwould unduly delay enactment. Consensus emerged that
the best approach is to provide that the UETA applies to electronic records and
electronic signatures that "relate to any transaction." § 103. And then proceed to
create appropriate exclusions. Section 103 excludes rules of law relating to the
creation and execution of wills and codicils, and testamentary trusts. Itexcludes
existing Article 1 of the Uniform Commercial Code, except §§8 1-107 and 1-206,
Articles 3through 9 of the Code as currently approved, and revised Articles 2
and 2A and UCITA, except as those statutes may provide. Itrecognizes that
some States may choose to specifically exclude particular statutes, although the
comments will urge caution in selecting additional exclusions.

In addition, §103 explicitly states that the Act will apply to electronic
records or signatures otherwise excluded when used for transactions subject to a
law other than the ones specified as excluded. Thus, for example, while UCC
Articles 9 applies generally to a transaction creating a security interestin
personal property, it excludes landlord's liens. Thus this Actwould apply to the

creation of a landlord's lien if the law otherwise applicable to such liens did not

provide otherwise.



Tosum up the discussions on the scope of the UETA, and the conclusions
which have been reached, the UETA will apply to "any transaction" unless the
law governing it is specifically excluded. Exclusions will include testamentary
documents, generally the revised UCC, and any other statutes specifically
excluded. All other transactions in which the parties have agreed to deal

electronically will be included..

However, the UETA only applies to the procedural aspects of the
transaction, i.e. the use of electronic communications and records. A transaction
subject to tlie Act also will be subject to applicable substantive rules of law. Tire
UETA is designed to interact with, not supplant, the bodies of law which
otherwise govern contract formation, record-retention, the performance of
obligations and rights and liabilities of the parties. The UETA will not, except as
Is specifically stated, affect requirements relating to a specific mode of delivery or
display of information. Ifarule of law requires that information be provided in
writing, § 107 requires that the information may be furnished in a record that is
under the control of the person to which it is provided and capable of retention.
This is inaccord with the Federal Reserve Board's interim rule for electronic
funds transfers. As to notarization, 8110 provides that that if the law requires a
notarization it is satisfied if an electronic record includes, in addition to the
electronic signature to be notarized, the electronic signature of anotary public

together with all other information required to be included by other applicable



law. W hether an electronic record or electronic signature will have legal

consequences is determined by a combination of UETA and other applicable law

B. Securih/ Prqcedures. Turning to security procedures, the UETA defines

a security procedure as:
a procedure employed for the purpose of verifying that an electronic
signature, record, or performance is that of a specific person or for
detecting changes or errors in the information in an electronic record. The
term includes a procedure that requires the use of algorithms or other
codes, identifying words or numbers, encryption, or callback or other
acknowledgment procedures.
The UETA does notprovide that a security procedure has any particular legal
effect. Ratheritprovides, in § 108, that an electronic record or electronic
signature is attributable to a person if it was the act of the person. This may be
proven in any manner, including a showing of the efficacy of a security
procedure which has been applied. The effect of an electronic record or
signature on the responsibility of a person isthen determined from the context
and surrounding circumstances, including any agreement of the parties. In other
words, the effect of the use of the technology is left to the ordinary, garden
variety rules of evidence, contracts, etc.

C. Electronic Agents. Although the use of automated programs for the
conduct of transactions has been possible for a couple of decades, with the
emergence of the Internet automation of transactions has become common. Y et
most of the law of principal and agent assumes the existence of human actors.

From one perspective, electronic agents or hots and automated transactions are



10

merely tools used by individuals or other actors. From another, there is concern
that pre-programmed operations of computers or other devices will not be
regarded as sufficient "manifestations of assent" in the eyes of some courts. To
allay such concerns, tine UETA explicitly provides that a contract may be formed
by the interaction of electronic agents, whether with other electronic agents or
with individuals. §113.

D.  Automated Transactions. In addition, concerns have been expressed that
in automated transactions an inadverten:pressing of a computer button may
result in a party being bound without intending to-contract. This might be called
the "finger twitching" issue. These concerns have been so pervasive that a
special right to avoid a transaction is provided for inadvertenterror in
automated transactions in cases where the electronic agent did not allow for the
prevention or correction of the error. In such a case, a party may avoid a
transaction caused by an inadvertent error provided that, on learning that the
other party believed a transaction had occurred, the individual gives prom pt
notice of the error, has not used or received the benefit of the transaction, and
complies with any instructions for return or destruction of the consideration
received. § 109.

E. Tivie and Place of Sending and Receivt. One of the most difficult issues
for any drafters attempting to deal with electronic commerce, and one on which
there does not seem to be any developing consensus, relates to issues arising

from the irrelevance of geography in electronic commerce. There is a cluster of
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issues which are being debated on local, national and international venues.
There is plenty of noise, but precious little consensus..

The UETA has taken the position that it should lay foundations.

W hatever rules may evolve in the future, they may be applied against Section
114 of the UETA, which specifies both the time and place of sending'and receipt
of communications. The focus in terms of geography is on the location of the
respective parties, i.e. their places of business or residences. The focus in
temporal terms is on when messages leave the sender's information system or
enter the recipient's system, or one accessible by tlie recipient.

F. Transferable Records. Section 115 explicitly provides that parties may
obtain the benefits of negotiability in an electronic environment. It provides that,
if the issuer of a record explicitly agrees it is subject to this Act, a person in
control of the record may have the rights, and an obligor may have the liabilities,
which would exist for an equivalent paper note or document of title under the
Uniform Commercial Code. These provisions are designed to permit commercial
interests to proceed with the development of appropriate systems for
establishing control of such transferable records without hampering expedited
review of negotiability in an electronic environment.

G. Government Records. Part 2 of the UETA authorizes governmental
entities, at all levels of the State, to create and retain electronic records and to
convert written records into electronic databases. We have been urged by many

to include such provisions, and of course any governmental rules concerning
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commercial interactions with governmental agencies will have a major impact on
the adoption of technologies, methods of record-keeping, and business models
selected by commerce. The Drafting Committee has not felt at liberty to do more
than authorize government agencies. We are convinced thata mandate would
harm enactment, due to the price tag which could accompany such abill ivmany
states.. Instead, Part 2 authorizes agencies to create and retain records, to accept
and distribute electronic records, and to write the regulations which necessarily
must govern their use of electronic technologies. Finally, itencourages and urges

all such regulations to encourage and promote interoperability of their systems.



UNIFORM ELECTRONIC TRANSACTIONS ACT
- A Summaiy -

The Uniform Law Commissioners promulgated the Uniform Electronic Transactions Act
(UETA) in 1999. Itis the first comprehensive effort to prepare state law for the electronic
commerce era. Many states have already adopted legislation pertaining to such matters as digital
signatures, but UETA represents the first national effort at providing some uniform rules to
govern transactions in electronic commerce that should serve in every state. Although related tc
the Uniform Commercial Code, the rules of UETA are primarily for “electronic records and
electronic signatures relating to a transaction” that is not subject to any article of the Uniform
Commercial Code, except for Articles 2 and 2A. A “transaction” means an action or set of
actions occurring between two or more persons relating to the conduct of business, commercial,
or governmental affairs. Much is excluded in this definition, including required notices,
disclosures or communications by courts and governmental agencies.

UETA applies only to transactions in which each party has agreed by some means to
conduct them by electronically. Agreement is essential. Nobody is forced to conduct to
electronic transactions. Parties to electronic transactions come under UETA, but they may also
opt out. They may vary, waive or disclaim most of the provisions of UETA by agreement, even
if it is agreed that business will be transacted by electronic means. Tlie rules in UETA are almost
all default mles that apply only in the event the terms of an agreement do not govern.

Electronic commerce means, of course, persons doing business with other persons with
computers and telephone or television cable lines. The Internet is the great marketplace for these
kinds of transactions; a marketplace developing almost daily in 1999 (and presumably into the
foreseeable future). The outlines and boundaries for this marketplace are still unknown and
developments are not predictable. It is not possible to predict with any certainty how new law
should develop to serve that marketplace or any other electronic marketplace that might develop
in tlie future.

However, a few things are known about the existing electronic marketplace and there are
some assumptions about the law that governs transactions within it that can be made with

reasonable certainty in 1999, and that will continue to be reasonably certain into tlie future.

J



delivery of the paper memorializing a transaction can’t be applied to electronic transactions.
Electronic rules have to be devised., and UETA provides tlie rule.

Another rule that supports the general validity of electronic records and signatures in
transactions is the rule on attribution in Section 9. Electronic transactions are mostly faceless
transactions between strangers. UETA states that a signature is attributable to a person if it is an
act of that person, and that act may be shown in any manner. Ifa security procedure is used, its
efficacy in establishing the attribution may be shown. In the faceless environment of electronic
transactions, the obvious difficulties of identification and attribution must be overcome. UETA,
Section 9 gives guidance in that endeavor.

Much has been much written about digital signatures in electronic commerce. What is a
digital signature? It is really a method of encryption that utilizes specific technology. In the
faceless environment of the electronic marketplace and particularly the Internet, such
technologies are highly useful.

It is not wholly certain v/hat the legal impact of these technologies should be. For that
reason UETA may not be characterized as a digital signature statute. It does facilitate the use of
digital signatures and other security procedures in rules such as the one in Section 9 on
attribution. Section 10 provides some rules on errors and changes in messages. It favors the
party who conforms to the security procedure used in the specific transaction against the party
who does not, in tlie event there is a dispute over the content of the message.

But nothing in UETA requires the use of a digital signature or any security procedure. It
is technologically neutral. Persons can use the most up-to-date digital signature technology, or
less sophisticated security procedures such as passwords or pin numbers. Whatever parties to
transactions use for attribution cr assuring message integrity may be offered in evidence if there
is a dispute.

UETA is procedural, not substantive. It does not require anybody to use electronic
transactions or to rely upon electronic records and signatures. It does not prohibit paper records

and manual signatures. Basic rules of law, like the general and statutory law of contracts,

continue to apply as they have always applied.



principal, which is the person or entity which provides the program to do business, is bound by
the contract that its agent makes.

When somebody buys something on the Internet, therefore, that person will be assured
that tlie agreement is valid, even though the transaction is conducted automatically by a computer
that solicits orders and payment infonnation. Did anyone really think that every order on tlie
Internet involves a direct communication with a human being?

Three sections of UETA deal with electronic records that state governmental agencies
create and retain. Section 17 allows a state to designate one agency or officer as the authority on
creation and retention of governmental records. Section 18 allows a state to designate which
agency or officer regulates the communication of electronic records and use of electronic
signatures between agencies and other persons, Section 19 allows a state to designate an agency
or officer to set standards that promote consistency and interoperability between state agencies
with respect to the use of electronic records and signatures. All three sections are optional
sections, there for the state that needs them, but not mandatory for all states in order to
implement uniformity. These are very important provisions, however, because they provide a
state with some root law for organizing the electronic business of the state. They should be given
very serious consideration in every state.

It is not possible to cover every aspect of UETA in a short summary. This summary
highlights some important aspects. The adoption of these rules will be a boon to electronic
commerce. They will not artificially skew any market or make any substantive law relating to

contracts any different from that governing transactions memorialized on paper. Every state

should adopt them as quickly as possible.

Founded in 1892, the fa noncd Conference o fCommissioners on UniformState Lawsis a confederation of
state commissioners;on uniform laws. Its membership comprises more than 300 attorneys,judges, and law '
professors, who:are appointed by each ofthe 50 states, the Districto fColumbia, Puerto Rico, and the U.S. Virgin
Islands, to.draft uniform and modid state, laws and 1 ork toward their enactment,



WHY STATES SEIOULD ADOPT
THE UNIFORM ELECTRONIC TRANSACTIONS ACT

The Uniform Electronic Transactions Act (UETA) allows the use of electronic records
and electronic signatures in any transaction, except transactions subject to the Uniform
Commercial Code. The fundamental purpose of this act is to remove perceived barriers to
electronic commerce.

The UETA is a procedural statute. It does not mandate either electronic signatures or
records, but provides a means to effectuate transactions when they are used. The primary
objective is to establish the legal equivalence of electronic records and signatures with paper
writings and manually-signed signatures.

There are many reasons why every state should adopt tlie Uniform Electronic
Transactions Act.

0 UETA defines and validates electronic signatures. An electronic, signature
is defined as “an electronic sound, symbol, or process attached to or
logically associated with an electronic record and executed or adopted by a
person with the intent to sign the electronic record.”

0 UETA removes writing and signature requirements which create barriers
to electronic transactions.

0 UETA insures that contracts and transactions are not denied enforcement
because electronic media are used.

0 UETA insures that courts accept electronic records into evidence.

G UETA protects against errors by providing appropriate standards for the
use of technology to assure party identification.

0 UETA avoids having the selection of medium (paper vs. electronic)
govern the outcome of any disputes or disagreements, and it assures that
parties have the freedom to select the media for their transactions by
agreement.

0 UETA authorizes state governmental entities to create, communicate,
receive and store records electronically, and encourages state
governmental entities to move to electronic media.
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FEDERAL PREEMPTION AND ELECTRONIC COMMERCE
by Patricia Brumfield Fryl

President Clinton signed the Electronic Signatures in Global and National Commerce Act (E-Sign)
on June 30, 2000. Nineteen States have enacted the Uniform Electronic Transactions Act (UETA); itis
pending in several others, Both acts validate the use of electronic records and signatures; they overlap
significantly. Each statute provides that electronic contracts and signatures shall not be denied legal effect
or enforceability because they are electronic. Nevertheless, the two acts are not identical, either in scope
or substance. This memorandum considers the extent to which E-Sign preempts UETA.

E-Sion S102 Preemotion: E-Sign § 102(a) states that States may modify, limit or supersede the
electronic contracting provisions of E-Sign under limited conditions. Ifthe State has enacted UETA aS
approved and recommended by NCCUSL in 1999, the State law will govern. This provision is subject to
two important caveats. First, ifa State has accepted the invitation in UETA 83(b)(4) to exclude State laws
not listed by the drafters, the added exclusions are preempted to the extent inconsistent with E-Sign.

E-Sign permits States to enact the uniform version of UETA without fear of preemption. The sec-
ond caveat relates to the effect of non-uniform enactment. The best interpretation, consistent with general
preemption principles, is that any non-uniform provisions of such an enactment are to be evaluated under
§102(a)(2), which states that State law may modify, limit or supersede the federal legislation only if it "spec-
ifies the alternative procedures or requirements for the use or acceptance of electronic records or elec-

tronic signatures, provided:

(a) any alternative procedures or requirements are consistent with Titles land Il and

(b) the alternative procedures do not require, or give greater legal status or effect to use or
application of a specific technology or technological specification.” [Note, however, that there is an
exclusion from this provision for the procurement regulations or laws of the States.]

In addition, any State law, if enacted after E-Sign, must refer specifically to the federal legislation.

Under the preferred interpretation, inconsistent non-uniform provisions are ineffective but the bal-
ance would survive. There are other possible readings of the preemption language. Under one, if a State
includes any non-uniform provision, the entire enactment is ineffective and federal law governs. This read-
ing is consistent with the literal language of subsection (a)(1) and would force every provision to be evalu-
ated under subsection (a)(2). Under the second alternative reading, non-uniform provisions do not sur-
vive, whether or not acceptable under subseciion (a)(2).

1 © 2000 Patricia Brumfield Fry
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The preemption provision of E-Sign 8102 may be unique in its drafting style. Itdoes not follow the
models found in other legislation, such as the Consumer Credit Protection Act, or in federal regulations,
such as the Federal Reserve Board's Regulation CC. To the extent that State law is not an enactment of
the uniform language of UETA, it may not be possible to determine whether the effect of E-Sign has been

avoided until there has been judicial review.

Additional Preemption Issues in E-Sian:

UETA 88(b) provides that ifa State law requires records to be posted or displayed, sent or
communicated, or provides for specific formatting for stated information, the method pro-
vided in that State law must be followed. E-Sign §102(c) states explicitly that this provi-
sion may not be used by any State to "circumvent" the federal law by imposing
"nonelectronic delivery methods™ which would be enforced under UETA 88(b).

UETA 88 12(f) and (g) permit States to impose requirements, in addition to ihe use of elec-
tronic media, for records retained for evidentiary, audit or like purposes or for records with-
in the jurisdiction of a state agency. The provisions of E-Sign §104 limit that power by
stating it may not be exercised in a manner inconsistent with the federal Act.

E-Sign 8104 specifies that State regulations or orders may not impose requirements in
addition to those found in E-Sign 8101 and may not require, or accord greater legal status
to implementation of specific technologies. As a condition to any such regulation or order,
the State agency-must find that the regulations or orders are-substantially justified, are
substantially equivalent to requirements imposed on paper records, and will not impose
unreasonable costs on the acceptance use of electronic records.

Limits on State Power to Supersede. The savings provisions of E-Sign §102 apply only to the
electronic contracting provisions of the statute. They do not apply to the other titles of E-Sign, i.e. the
exclusions found in 8103, the provisions governing the powers of State and Federal agencies in 8104, the
studies required by §105, the provisions on transferable records in Title Il or the provisions on promotion of
international electronic commerce in Title lll. This fact does not automatically render other State law inef-
fective, but it does mean that to the extent the federal legislation overlaps such laws, the federal legislation

Will prevail.
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WHY ENACT UETA?
THE ROLE OF UETA AFTER E-SIGN
by Patricia Brumfield Fryl

President Clinton signed the Electronic Signatures in Global and National Commerce Act (E-Sign) on
June 30, 2000. Nineteen States have enacted the Uniform Electronic Transactions Act (UETA); it is pending
in several others. Both acts validate the use of electronic records and signatures; they overlap significantly,
Each statute provides that electronic contracts and signatures shall not be denied legal effect or enforceability
because they are electronic. In some cases the federal legislation uses the language of UETA without
change. Nevertheless, the two are not identical, either in scope or substance. UETA is more comprehensive
than the federal legislation, including subjects not addressed by E-Sign. Other issues are addressed
differently. This memorandum discusses the role of UETA after E-Sign.

How is UETA more comprehensive than E-Sian?

A Attribution. Often the issue is not whether a record has been signed, but rather whose signature
appears. Even if Patricia B. Fry appears on a record, Icannot be bound if the name was not placed by me,
ratified by me, or inserted by someone acting on my authority. UETA 89 states that an electronic record or
signature is attributed to a person if it was the act of the person. This can be proved by any relevant
evidence, including the fact some technology or password wasused to establish who attached the signature.
Section 9 clarifies that the effect of a record or signature on the person to whom it is attributed is determined
from the context and surrounding circumstances at the time of the creation, execution or adoption of the

record. E-Sign does not address attribution.

B. Effect of Party Agreement. UETA provides that parties may enter into agreements concerning
their use of electronic media. For example, UETA 89 refers to the parties' agreement as a factor in
determining the effect of an electronic record and 810 refers to the parties’ agreement to use security
procedures. E-Sign contains no provisions on variation by agreement.

C. Send and receive. UETA 815 ties the determination of whether something has been sent or
received to the communication systems used by the parties and specifies that, unless otherwise agreed, they
are sent or received from the parties’ principal place of business or residence. E-Sign does not deal with the

question of when an electronic record is sent or received.

D. Effect of Change or Error. UETA 8§10 contains provisions governing the effect of failure to use an
agreed security procedure and the impact of mistakes made by an individual while dealing with an electronic
agent. Itspecifies that the rules of mistake otherwise apply. E-Sign has no provisions dealing with mistakes
or errors in electronic communications.

F. Admissibility. UETA 8§13 specifies that electronic records are not to be denied admissibility into

|© 2000 Patricia Brumfield Fry
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evidence solely because the records are in electronic format. There is no parallel provision in E-Sign.

G. Transferable Records. E-Sign Title Il provides for electronic analogs to paper negotiable notes in
transactions secured by real property, and does so in language which is in material part directly imported
from UETA 816. The provisions ofthe UETA are broader in scope, applying to all documents which would, if
on paper, be either a promissory note under UCC Article 3 or a document of title under UCC Article 7.

What does UETA do differently from E-Sian? To the extent a State has enacted the uniform
version of UETA, the UETA treatment of these matters should prevail.

A. Consumer Protection. The federal legislation focuses on regulating the manner irconsumer
assent to deal electronically, while UETA emphasizes how parties are to comply with State consumer
protection rules. The federal provisions call for a study of the extent to which the regulation benefits or
burdens electronic commerce and recommendations from the Department of Commerce and Federal Trade

Commission on whether they should be modified.

B. Record-keeping. E-Sign §101(d) follows, in material part, UETA §12(a), (b), (d) and (). The
federal legislation requires that the record remain accessible ‘to all persons who are entitled to access by
statute, regulation, or rule of law" for the time specified, as a condition to enforceability. Query whether it is
sufficient that the record is subject to discovery. UETA requires accessibility for later reference.

UETA §12(c) specifies that persons may satisfy their record-keeping obligations through the use of
third parties. E-Sigr. is silent. UETA states that retained electronic records satisfy evidentiary, audit and
similar requirements. There is no specific parallel in the federal legislation. UETA permits the States to
impose restrictions on the use of electronic records for audit or like purposes. E-Sign, in provisions which
are not displaced in a State which enacted UETA [See §104], provides that states may not impose paper

requirements through their rule-making power.

C. Automated transactions. E-Sign §101(h) states that the fact an electronic agent was involved in
contract formation does not affect enforceability, provided that the agent's activity is attributable "to the
person to be bound." UETA 8§14 states that the use of electronic agents will not defeat contract formation.
UETA also has provisions governing changes or errors during the transmission of electronic records. UETA
§10 provides rules on the effect of records when a party fails to use an available security procedure to detect
the change orerror and a provision for unwinding mistakes made by individuals dealing with electronic
agents. It specifies that in all other cases, other State law governing mistake is applicable. There are no

parallel provisions in E-Sign.

D. Effect of Other State Law. UETA defers explicitly to the provisions of other State law for most
substantive determinations. Questions of authority, agency, forgery, contract formation, etc., are determined
by other State law. E-Sign states in 8101(b) that it does not affect any legal requirement beyond
requirements for writings, signatures, and the like.

E. Powers of State governments. UETA bracketed 8817-19 authorize State governments to
migrate, in an orderly fashion, to electronic technologies. Some States are far along in the process of
migration, others have much work to do. The provisions of UETA are permissive and authorizing; they
contain no mandatory provisions. E-Sign restrains the States by limiting their powers.
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American Council of Life Insurance
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November24,1999

Mr. John. L. McClaugherty

President . _ |
National Conference of Commissioners on Uniform State Laws

211 East Ontario Street, Suite 1300
Chicago, Illinois 60611

Re: The Uniform Electronic Transactions Act |

Dear Mr. McClaugherty: i
| am writing on behalfo fthe American Council ofLife Insurance ("ACLI") to express our organization's
strong support for the Uniform Electronic Transactions Act ("UETA"), as adopted by the National
Conference o f Commissioners on Uniform State Laws ("NCCUSL").

ACLI Ls a national trade association comprised of almost 500 member legal reserve life insurance
companies. ACLI staffhad Observer status during the UETA Drafting Committee deliberations, and we
appreciate the ability to participate in NCCUSL's drafting process. Our member companies view
authentication legislation, as vital to the continued growth of electronic commerce, and | commend
NCCUSL for accepting the challenge of drafting amodel act that will help all businesses and. consumers
by providing legal certainty to electronic signatures and electronic records.

Ourmember companies believe that UETA is a well written, balanced law that will facilitate electronic
commerce vrhile preserving substantive state lew. UETA is technology and industry neutral, taking into
account the dynamic nature of the Internet We believe UETA’s recognition of electronic records is
particularly critical to providers offinancial services, including life insurers.

Thank you again for the excellentwork your organization has provided. ACLIwill be actively supporting
enactment of UETA in the states this upcoming legislative season. Please let me know if there is any
specific assistance ACLI canprovide as UETA 1s introduced in the various states.

Sincerely,

Carroll A. Campbell, Jr.

TOTPL P.03



December 1, 1999 Equipment
Leasing

Assocpgatian
National Conference of Commissioners

On Uniform State Laws
211 E. Ontario Street, Suite 1300

Chicago, Illinois 60611

Re: Uniform Electronic Transactions Act

Dear Commissioners:

| am writing on behalfofthe Equipment Leasing Association of America
(ELA) to voice our enthusiastic support for the new Uniform Electronic
Transactions Act (UETA). Our ELA members have a vital interest in UETA to
facilitate internet commerce as away to conduct the more than f200 billion in
equipment leasing transactions that occur each year in this country.

I. Overview of the UETA Statute

The statute is minimalist and “procedural.” It facilitates internet
commerce by replacing the current hodge-podge of state lawslwith a fair and
predictable set of uniform rules on electronic commerce.

A. Central Provisions. Essentially, UETA provides that electronic
records, signatures and contracts are just as effective and enforceable (and
admissible in evidence) as their old-fashioned paper counterparts. UETA section 7

thus provides that:

1 Over the past several years, a number of States have enacted statutes giving legal effect
to certain types of electronic contracts and electronic signatures. But these new statutes are not
uniform: Some of them are limited to electronic contracts and signatures that are authenticated
with digital certificates and public key/private key cryptography meeting specified criteria. Other
state laws validate a broader class of electronic signatures and contracts. Some state statutes
recognize electronic signatures and contracts only in the context of government transactions,
while others apply more broadly to both government and commercial transactions.
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0 A record or signature may not be denied legal effect solely because itis in
electronic form.

0 A contract may not be denied legal effect solely because an electronic
record was used in its formation.

o Ifalaw requires a record to be in writing, an electronic record satisfies the
law.

o Ifalaw requires a signature, an electronic signature satisfies the law.

Two other sections of UETA also provide critical support for e-commerce:
Section 13 provides that evidence ofa record or signature may not be excluded
solely because it is in electronic form. Section 12 provides that if a law requires
that a record be retained, the requirement is satisfied by retaining an electronic

record of the information in the record.2

B. Scope. Tlie scope ofthe UETA statute is generally limited to
“transactions between parties each of which has agreed to conduct transactions by
electronic means.” Wills and testimentary trusts are excluded from the coverage of
UETA, as are transactions subject to UCC laws that already contain specific
r- jvisions for electronic signatures and/or electronic records. The older pre-
internet UCC rules on the commercial law of sales and leases would be subject to
UETA’s new procedural rules for conducting electronic commerce.3

Writing requirements in federal law are not affected by UETA, which is
only a state law. However, there are a number of federal statutes, such as the

2To be able to take advantage of Section 12, the retained electronic record must: (a)
accurately reflect the information in the record as first generated in its final form; and (b) remain

accessible for later reference.

3UETA section 3(b) provides that the statute does not apply to a transaction “to the
extent it is governed by” the following laws: (1) A law governing tlie creation or execution of
wills, codicils or testimentary trusts; (2) the UCC other than Sections 1-107 (written waiver of
rights after breach) and 1-206 (residual statute of frauds for kinds of personal property not
otherwise within the statute of frauds), Article 2 (sales) and Article 2A (leases); (3) UCC Articles
3,4,4A5,6,7,8, or 9; and (4) the new Uniform Computer Information Transactions Act (UCITA).

2



federal Truth in Lending Act, that defer to state law on the issue of whether there
Is an agreement, or whether a consumer has authorized a transaction. UETA would

apply in this context.

C. Other provisions. To come to grips with consumer protection writing
requirements, UETA section 8(a) provides that, if a state law “requires a person to
provide, send, or deliver information in writing to another person,” that
requirement is satisfied if the information is provided “in an electronic record
capable of retention” - that is, capable of retention by printing or storing the
electronic record- “by the recipient at the time of receipt.” More generally, UETA
section 8(c) imposes a penalty on a sender of a record that is not retainable: It
Aprovides that if a sender “inhibits the ability of a recipient to store or print an
electronic record, the electronic record is not enforceable against tlie recipient.”
Section 8(c) seems to apply to all electronic records, notjust those electronic
records that substitute for a legally required written disclosure or written record.
Though some have questioned this aspect of section 8(c), we think it is reasonable.
We see no harm in ensuring that legally enforceable records be reasonably
“capable of retention.” The scope of section 8(c) may be clarified by Reporter’s
comments issued in the future.

CONCLUSION

The member companies of ELA are leaders in tlie commercial use of
innovative new technologies. ELA strongly supports tlie central provisions of
UETA, which provide in section 7 for legal recognition and enforcement of
electronic records, electronic signatures, and electronic contracts. Already the law
in California, UETA embodies a mainstream approach to electronic commerce. It
should be speedily enacted throughout the Nation.

Thank you for promulgating this much-needed set of uniform state laws
to facilitate e commerce.

Sincerely,

Michael Fleming
President
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SPONSOR STATEMENT
CS for House Bill 288

“Changing the name ofthe Department of
Community & Economic Development’

Confusion exists as to the actual mission of the Department of
Community & Economic Development (DCED) on whether Alaska has
an agency that is tasked with promoting commerce and economic
development. It has somewhat complicated efforts to attract

investment to the state.

Governor Murkowski, in his State of the State speech in January,
announced his administration was now referring to the department as
the “Department of Commerce” (short, for the Department of
Commerce & Economic Development).

The Committee SubstitLite for House Bill 2SS officially renames DCED
to the Department of Commerce and Economic Development. | believe
the name change more closely reflects its mission. That is, to further
commerce and develop Alaska’s economy.

Further, the name change more correctly reflects the goals and
strategies of the department, such as promoting local economic
development and crucial infrastructure, marketing Alaska’s goods and
services throughout the world, organizing and conducting business
trade missions to expand product sales in current markets and
develop new markets, and facilitating the exchange of information
between Alaska exporters and potential customers.

Lastly, by adding the name “Commerce” into the title, it becomes
consistent with numerous other states, including Utah, Montana,
Idaho, and North Dakota and South Dakota.
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Changing the name of the Department of Community and Economic
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Section 1. States that the purpose of the Act is to change the name of the Department of
Community and Economic Development to the Department of Commerce and Economic

Development.

Section 2. Changes the name of the Department of Community and Economic
Development to the Department of Commerce and Economic Development.

Section 3. Instructs the revisor of statutes and the regulations attorney to amend the
Alaska Statutes and the Alaska Administrative Code to change the name of the
Department of Community and Economic Development to the Department of Commerce
and Economic Development and to change the Commissioner of Community and
Economic Development to the Commissioner of Commerce and Economic Development.
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May 7,2003

Representative Vic Kohring
Alaska State Legislature
State Capital (MS 3100y
Juneau, Alaska 99801-1182

Dear Representative Kohring:

The purpose of this letter is to express AEDC's support for HB 288 'Changing the Name
of the Department of Community and Economic Development’ to the Department of
Commerce and Economic Development. The name change seems to more accurately
reflect the mission of the Department. Substituting the word “commerce” should also
provide clearer direction to those parties interested in contacting state government about

doing business in the state.

Ifyou have any questions, please don’t hesitate to call me at (907) 258-3700.

Sincerely,

President & CEO, AEDC

907-258-3700  300-462-7275 » fax 907-258-6646 * 900 West Fifth Avenue, Suite 300,. Anchorage, AK 99501
t VWW\*aedcweb.com. L



Frank H. Murkowski, Governor

Office of the Commissioner

P.O Box 110800, Juneau, AK 99811-0800
Telephone: (907) 465-2500 « Fax: (907) 465-5442 « Text Telephone: (907) 465-5437

Email: questions@ dced.state.ak.us « Website: www.dced.state.ak.us/
07 May 2003

The Honorable Vic Kohring
House of Representatives
Alaska State Capitol, Room 24
Juneau, AK 99811

RE: Support of HB 288 - Name Change for the Department of Community and Economic
Development

Dear Representative Kohring;

Thank you for introducing House Bill 288 - Name Change for the Department of Community and
Economic Development. The administration supports changing the name of the Department of
Community and Economic Development to the Department of Commerce and Economic

Development.

In the coming years, our mineral, oil and gas resources will become a stronger element in the
health of the state's economy. The new title of the Alaska Department of Commerce and
Economic Development implies that the economic growth of the state will improve living
conditions for all individuals. As our commercial interests grow stronger, there will be more
opportunities for Alaskans to receive training to engage in the spectrum of jobs that will become

available.

This name change will communicate to international business partners that Alaska is serious and
focused on development. The government to government message will be crisp and clear.
Alaska is intent on being an honorable and competent player in the commercial system of the
world. The Department will serve as a liaison between private sector business, state and local
government and the people across the state of Alaska. It will focus on both local and external
commercial conditions, and will assist the communities to participate in the associated economic

activity.

As we commercialize Alaska’s resources and move toward utilization of emerging routes to
global markets, the Alaska Department of Commerce and Economic Development will send a
clear message to the world. Thank you for your support in helping accomplish this change.

Sincerely,

Edgar Blatchford
Commissioner

‘Promoting a healthy economy and strong communities”
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FISCAL NOTE

STATE OF ALASKA A=Al Note Nunber:

2003 LEGISLATIVE SESSION Bl \ersia: HB 288
ORblish Date:

Revision Date/Time (Note if correction): Dept. Affected” DCED

Title Changing Name of Dept of Comm &Econ. Dev.  BR Executive Admin (1191
Component  Commissioner's Office

Sponsor Representative Kohring

Requester House State Affairs Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007  FY 2008  FY 2009

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL
Estimate of any current year (FY2003) cost: 0-0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 hudget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

This bill changes the name of the Department of Community and Economic Development to the
Department of Commerce. The department will implement the change to the new name as supplies need
to be replenished; therefore, no new funds are required to implement this hill.

Prepared by: Tom Lawson, Director Phone 907-465-2506
Division Administrative Services Date/Time 4/30/03 3:03 PM
Approved by Edgar Blatchfard, Comiissioner Date 4/3/208

Agency Department ofF Communirty & Econamiic Devellopmentt
Page 1of 1

(RovisucJ S/2002 OMB)



