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Sponsor Statement 
HB 282

"An Act relating to contracts between the University of Alaska and its employees involving 
research or other development of intellectual property and to the authority of the president 
of the University of Alaska regarding employee contracts for development of intellectual 
property."

HB 282 w ill g ive the President o f the Un ive rs ity o f A laska au tho rity to enter in to contracts w ith 
employees invo lved in research and development o f inte llectua l property. These contracts would 
a llow both the employee and the Un ive rs ity to benefit from businesses associated w ith that 
development.

N early 57 percent o f a ll research conducted in A laska is on one o f the U n ive rs ity ’ s campuses.
HB 282 w ill a llow the Un ive rs ity an opportun ity to realize the fu ll potentia l o f those efforts. The 
Un ive rs ity is a leader in areas such as geophysical, arctic research and new in itia tives such as the 
Center fo r Nanoscience Technology. This type o f technical research is cu tting edge, and the 
benefits could we ll be staggering.

As an example, i f  the Un ive rs ity had been invo lved in the development o f the operating system 
software you use on your o ffice computer. I t would certa in ly e lim ina te the need fo r them to v is it 
each year asking fo r funding.

Th is type o f techno logy advancement continues today, and w ith the passage o f HB 282 our 
Un ive rs ity system could be a leader in fund ing fo r, and developing the very tools we use daily. 
Funding that would be com ing from the business side o f research, not the general fund.

HB 282 allows the Un ive rs ity o f A laska to compete on an equal foo ting w ith other major 
campuses already comb in ing research and business to fund future research. It opens the door to 
advancements in technology that could bring new high-tech jobs to A laska as we ll as m illions o f 
new dollars to the Un ivers ity .
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STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title "An Act, relating to contracts.. ..for

Fiscal Note Number:

Bill Version:
() Publish Date:

Dept. Affected: 
'RDU

HB 282

Administration
Centralized Administrative Services

Sponsor
Requester

development of intellectual property."
Fate. Guttenberg_________________
(H) HES_______________________

Component Labor Relations

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

58

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) i

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill Is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata papa if necessary)
This legislation will have no effect on executive branch operations or collective bargaining.

Prepared by: 
Division

Approved by: 
Agency

Art Chance, Director
Division of Labor Relations

Phone (907)465-3794 
Date/Time 1/20/04 3:22 PM

Mike Miller, Commissioner Date 1/20/2004
Department of Administration
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Legal Definition

Intellectual Property is any product of human intellect that is unique and un-obvious with 

some value in the marketplace. Intellectual property laws cover ideas, inventions, 

literary creations, unique names, business models, industrial processes, computer 

program code, and more. Intellectual Property law is primarily an umbrella term for three 

distinct areas ofthe law: Copyright, Trademark and Patent. Intellectual Property also 

deals with publicity rights, misappropriation, and unfair competition.

University of Kentucky

IN T E L LE C TU A L PROPERTY D ISPOS IT ION AN D  A D M IN IS T R A T IV E  R EG U LAT IO N  
(APPROVED B Y  TH E BO ARD OF TRUSTEES)

I. PREAMBLE

Research leading to new know ledge and the transfer o f this new know ledge through 
teaching and service are tw o o f the majo r responsib ilities o f the U n ive rs ity o f Kentucky. 
T rad itiona lly , these responsib ilities have been met through teaching, pub lica tion , and 
demonstration. As early as 1946, the Un ive rs ity recognized that some new know ledge or 
technology had commercia l value and warranted protection through the patent process. In 1974, 
a copyrigh t po licy recognized the trad itiona l rights o f facu lty to the w ritten fru its o f the ir 
scholarly ac tiv ity and the Univers ity 's rights o f ownership to other materia ls produced as a result 
o f direct assignments, e.g., videotapes, film s , and programmed ins truc tion materials.

Im p lic it in these developments was the understanding that the U n ive rs ity not on ly had a 
responsib ility to bring new know ledge in to use by the general pub lic , but also that such 
knowledge or techno logy sometimes has commercial value and should be treated as a financia l 
asset to be used, conserved, or applied in such a way as to generate an appropriate financia l 
return. Transfer o f such in fo rm a tion or technology through licensing satis fied both objectives,
i.e., dissem ination fo r use and the realization o f a return.

Developments in recent years have broadened the scope o f in fo rm a tion and technology 
that can have potentia l commercia l value and that, therefore, should be treated as assets subject 
to U n ive rs ity ownership and contro l. In addition to new machines, compositions o f matter, and 
written materials wh ich trad itiona lly have been the subject o f patents and copyrights, new life 
forms, bioengineered agents, plant varieties, computer software, video courses, etc., are now 
normal outcomes o f U n ive rs ity activ ities. Thus, a broad po licy covering a ll aspects o f inte llectual 
property is provided.

I n t e l .  P r o p e r t y  L e g a l  D e f i n i t i o n  a n d  U n i v .  o f  K e n t u c k y  P o l i c y
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OBJECTIVES OF THE POLICY

A . To fac ilita te the transfer o f know ledge and technology and the u tiliza tion o f such 
know ledge and the technology to the general benefit o f society.

B. To encourage research, scholarship, and a sp irit o f inqu iry , thereby generating new 
knowledge.

C. To provide an adm in istra tive system to determ ine the commercia l significance o f 
discoveries and new developments and to assist in bring ing these in to public use.

D . To provide fo r the equitable disposition o f interests in new inte llectua l property among 
the developer, author, or inven to r (the orig inator), the U n ive rs ity , and, where applicable, 
the sponsor.

E. To prov ide incentives to orig inators in the form o f personal development, professional 
recognition, and financia l compensation.

F. To safeguard inte llectua l property so that it may receive adequate and appropriate legal 
protection against unauthorized use.

ADMINISTRATIVE PROCEDURES
I f  the IPC determ ines that the Un ive rs ity has a legal interest in the property and judges that there 
is a reasonable chance fo r successful commercia lization, i t shall: (1) in fo rm  the orig inator in 
w ritin g that the Un ive rs ity claims ownership rights to the property ; (2) determ ine and record the 
righ ts o f the o rig ina to r to share in any income in accord w ith Section V II ; and (3) refer the matter 
to U KR F together w ith its recommendations as to appropriate courses o f action. The orig inator 
shall execute an assignment o f ownership rights to U KR F as the designated agent o f the 
Un ive rs ity .

ROYALTY INCOME SHARING POLICY
A . Net income is defined as gross royalties, license fees, o r other such payments received by 
UKRF on behalf o f the orig ina to r and the Un ive rs ity less necessary deductible costs, e.g., 
m a iling or courie r costs, interferences, licensing costs, patent enforcement, necessary travel, 
auditing fees, o r sponsor shares. The phrase "gross royalties, license fees, o r other such 
payments" means agreed upon payments specified in a license or other commercia lization 
agreement usually expressed as a percentage o f sales or a fixed do lla r amount per unit 
manufactured in return fo r the righ t to use, copy, reproduced, make, o r sell an item o f inte llectual 
property o r product based on such property. U KR F shall reserve the righ t to suspend distribution 
o f income where there is reason to believe that substantial deductible costs w il l be incurred in the 
future. The o rig ina to r shall be in formed o f such decisions. A n annual detailed accounting o f 
income and costs shall be made available to the orig inato r by UKRF .

B. Except as otherw ise provided through supplementation under Section V II.C ., net calendar 
year roya lty o r license income as defined in Section V IL A , derived from commercia lization o f 
in te llectua l property covered by this po licy shall be shared as fo llow s : 40% to the orig inator,
20% to the orig inator's department o r immediate adm inistrative unit, 20% to the dean o f the 
orig inator's college, and 20% to UKRF .

U n i v .  o f  K e n t u c k y  P o l i c y
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C. In certain Un ive rs ity units, because o f conditions o f employment and the nature o f work 
assignments, and the fact that units often assume continu ing responsib ilities fo r maintenance and 
period ic revision o f the property, an alternate d is tribu tion o f net income to employees may be 
appropriate. Un its wherein these situations may occur should propose appropriate modifica tions 
to the d is tribu tion scale in Section VH .B . Upon approval by the President, such modifica tions 
shall be added to this po licy as un it supplements. Such mod ifica tions may not increase the 
combined shares o f the orig ina to r and the department as specified in Section V II.B ., except in 
unusual and very specific circumstances.

D . The department's share shall be retained in a separate account in U KR F and shall be 
available fo r expenditure by the department in accord w ith a budget to be approved by the V ice 
President fo r Research and Graduate Studies. Such funds may be allowed to bu ild across fiscal 
years to reach amounts necessary fo r major purchases or other nonrecurring purposes. Such 
funds may be invested, and the income shall be credited to the account in accord w ith existing 
po lic y regarding investment o f restricted funds.

E. The orig inator's righ ts to share in net income as stated above (but not inc lud ing the 
department's share) shall remain w ith the ind iv idua l o r pass to the ind iv idua l's heirs and assigns 
fo r so long as net income is derived from the property.

F. Where more than one ind iv idua l is considered to be the orig ina to r, such persons w ill 
determ ine among themselves the ind iv idua l share each w il l receive. In the event that they cannot 
reach such agreement, the determ ination shall be made by the IPC after g iv ing each ind iv idua l an 
opp-~ tu n ity to present a personal position. Such determ ination by the IPC shall be fina l.

G. O rig inators are encouraged to consider making a g ift o f a ll o r a part o f the ir income shares 
to support U n ive rs ity research activ ities. Upon request by an orig ina to r, U KR F w il l retain a ll o r a 
part o fth e  orig inator's share in a separate account w ith in U KR F fo r expenditure in accord w ith 
the orig inator's wishes. The o rig ina to r may restrict such g ifts to any particu la r program or un it o f 
the Un ive rs ity inc lud ing the orig inator's own research program. Such requests may be lim ited in 
duration to a specific tim e period or to some specific future event, e.g., the orig inator's retirement 
o r resignation from  the Un ive rs ity , and may be cancelled or m od ified by the orig ina to r at any 
time.

IT  Th is po licy shall not change income-sharing agreements entered into p rio r to the adoption 
o f this policy.

U n i v .  o f  K e n t u c k y  P o l i c y
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Monetary Proceeds<All monetary proceeds from  the transfer o r commercia liza tion o f applicable 
inte llectua l property shall be distributed as fo llow s, unless legal requirements or contractual 
agreements require otherw ise:

O f the firs t $100,000 o f net revenue:

The Creator(s), o r Creator's heirs, successors, and assigns, shall receive one-ha lf (50% ) o fth e net 
revenue aris ing from applicable inte llectua l property.

The Campus(es) responsible fo r the applicable inte llectua l property shall receive one-quarter 
(25% ) o f the net revenue arising from the applicable in te llectua l property to support research 
activ ities.

The Un ive rs ity shall receive one-quarter (25% ) o f the net revenue arising from  the applicable 
inte llectua l property to support research and technology transfer activ ities.

O f the next $300,000 o f net revenue:

The Creator(s), o r Creator's heirs, successors, and assigns, shall receive fo rty percent (40%) o f 
the net revenue arising from  applicable inte llectua l property.

The Campus(es) responsible fo r the applicable inte llectua l property shall receive one-quarter 
(25% ) o f the net revenue arising from  the applicable in te llectua l property to support research 
activ ities.

The Un ive rs ity shall receive th ir ty -five percent (35%) o f the net reve nue arising from the 
applicable inte llectua l property to support research and technology transfer activities.

O f the next $600,000 o f net revenue:

The Creator(s), o r Creator's heirs, successors, and assigns, shall receive th ir ty percent (30% ) o f 
the net revenue arising from applicable inte llectua l property.

The Campus(es) responsible fo r the applicable inte llectual property shall receive one-quarter 
(25% ) o f the net revenue arising from  the applicable inte llectua l property to support research 
activ ities.

The Un ive rs ity shall receive fo rty -fiv e percent (45% ) o f the net revenue aris ing from the 
applicable inte llectua l property to support research and technology transfer activities.

O f net revenue in excess o f $1,000,000:

The Creator(s), o r Creator's heirs, successors, and assigns, shall receive tw en ty -five percent 
(25% ) o f the net revenue aris ing from  applicable inte llectual property.

I n d i a n a  U n i v .  P o l i c y  
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The Campus(es) responsible fo r the applicable inte llectua l property shall receive one-quarter 
(25% ) o f the net revenue arising from  the applicable in te llectua l property to support research 
activ ities.

The Un ive rs ity shall receive one-ha lf (50% ) o f the net revenue aris ing from the applicable 
inte llectua l property to support research and technology transfer activ ities.

The Un ive rs ity Research and Po licy Committee shall rev iew the do lla r thresholds set fo rth 
above, and revise them as necessary in lig h t o f in fla tion and other econom ic factors, not less than 
once every five years after the effective date o f this Policy.

In the absence o f a w ritten agreement to the contrary, m u ltip le Creators shall receive equal 
portions o f the Creator(s)’ share o f net revenue. When m u ltip le Creators are located on diffe rent 
Campuses, each Campus shall receive the same percentage o f the to ta l Campus share o f net 
revenue as the Creators locate j  on that Campus receive o f the total Creator share o f net revenue.

The d is tribu tion on each Campus o f the Campus(es)' share o f net revenue among Schools and 
Departments shall be determ ined according to w ritten polic ies to be developed on each Campus. 
Those polic ies shall ensure that such distributions equitab ly re flec t the ro le o f Schools and 
Departments in the development o f applicable in te llectua l property.

Special facts concerning applicable inte llectual property may warrant a diffe rent d is tribu tion o f 
net revenue. Agreements w ith respect to alternative allocation o f revenues shall be in w ritin g and 
require the consent o f the Creator(s), the Dean(s) o f the Creator(s)' School(s), the Chancellor(s) 
o f the Creator(s)' Campus(es), and the Vice President fo r Research and Dean o f the Graduate 
School o r his or her designee.

E qu ity Interests

The Technology Transfer O ffice may negotiate, but shall not be obligated to negotiate, fo r equity 
interests in lieu o f o r in addition to monetary consideration as a part o f an agreement between 
Indiana Un ive rs ity and an external entity relating to applicable in te llectua l property. Such 
negotiations shall com ply w ith federal and state statutes, and con flic t o f interest and comm itment 
and other U n ive rs ity policies.

Except as provided below, each Creator shall make an irrevocable election between 
subparagraphs (a) and (b) below as to the d is tribu tion o f his o r her share o f equity interests, o r 
the proceeds from  the sale therefrom , resulting from the transfer or commercia liza tion o f 
applicable inte llectua l property, unless legal requirements or contractual agreements require 
otherw ise:

The Un ive rs ity shall own the equity interests. I f  and when monetary proceeds are generated by 
the sale o f equity interests, those proceeds shall be distribu ted according to the policies set forth 
herein fo r revenue dis tribu tion. The Univers ity does not act as a fiduc ia ry fo r any Creator 
concerning equity interests or other nonmonetary consideration received under the terms o f this 
Po licy and no Creator shall have any interest in, or legal righ t to, such equity interests or 
nonmonetary consideration.

I n d i a n a  U n i v .  P o l i c y
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The Un ive rs ity shall d is tribu te to any Creator making th is election that Creator's share o f the 
equity interests resu lting from the transfer or commercia liza tion o f applicable inte llectua l 
property. The Creator's share o f the equity interests shall be determ ined according to the 
fo llow in g form ula :

The fa ir market value o f the equ ity interests shall be determ ined as o f the next business day after 
the day on which the Creator requests the d is tr ib u tio n . '

The Un ive rs ity shall then set aside that portion o f the equ ity interests which is equal in value to 
the direct expenses incurred by the Un ive rs ity fo r obta in ing inte llectua l property protection o f 
the applicable in te llectua l property (unless those expenses have been covered as part o f the 
d is tribu tion o f monetary proceeds).

The Un ive rs ity shall then transfer to the Creator that portion o f the remaining equity interests to 
which the Creator wou ld be entitled under Section 4(a) (M onetary Proceeds) above, based on the 
tota l value o f the remain ing equ ity interests.

The Creator shall not have the righ t to specify the d is tribu tion o f equity interests under Section 
4 (b )(ii)(b ) where such d is tribu tion is impossible or im practica l.

I n d i a n a  U n i v .  P o l i c y
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National Association o f College and Univers ity Attorneys 
Research Universities: Evolving Intellectual Property Policy 
Advanced Workshop November 12, 1998

Intellectual Property Policies
Christine Maitland, Ph.D. 

National Education Association

Historical Notes on Intellectual Property

Three hundred years after the invention o f the prin ting press, Immanual Kant and every 
other write r in the German city states, had a problem. The public was suddenly 
inundated w ith printed works —  plays, poems, novels, and philosophy. Once the works 
were published in one city-state they were copied in others w ithout payment to the 
authors. The debate raged for over 20 years and involved many o f the best minds in 
Germany. Kant wrote in the Critique o f Judgment (1790): "Every artistic work consists 
o f a physical object and a piece o f its creator's spirit. People can buy the object but not 
the spirit, for soul cannot be purchased. Thus readers can freely copy books, but only in 
w'ays that respect the writer's integrity.”  This idea grew into the current European system 
o f copyright. ("W ho W ill Own Your Next Good Idea?" Atlantic Monthly, September 
1998).

There is a 300-year legal history o f protection o f copyright in English and American law. 
A t its earliest conception in England it was viewed as a natural righ t o f authors to protect 
their written work so they could "reap the profits o f the ir own ingenuity and labor." 
(""Preserve Copyrights and Protect Us A ll, " Washington Post, Outlook Section, Su. day 
November 1, 1998)

By the time o f the waiting o fthe U.S. Constitution copyright was recognized as a 
common-law righ t that served to both reward and author's efforts and provide an 
incentive to create orig inal works for public dissemination. The founders believed that 
copyright was essential to democracy and included it in the constitution. A rtic le I,
Section 8 instructs Congress to "secure for lim ited Times to Authors and inventors the 
exclusive Right to their Respective W ritings and Discoveries. " When George 
Washington asked Congress to enact copyright legislation he argued that it would 
increase the national stock o f knowledge, And knowledge, he said, is the "surest basis o f 
public happiness." {Atlantic Monthly, Sept. 1998, p. 5)

Now like eighteenth century Germans, we are experiencing powerful cultural changes.
The rise o f digita l media and the Internet for communication is forcing us to revisit the 
question o f intellectual property. In the fa ll, Congress passed the D ig ita l M illenn ium 
Copyright Act o f 1998 which has important implications for campuses. A lso enacted was
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the Sonny Bono Copyright Term Extension Act which extends the copyright protection 
from 20 years to 50 years after the death o f the author (or 75 years after publication for 
corporate authors) and makes it a crime to circumvent copyright protections. The 
legislation brings the United States in compliance w ith the terms o f the World Intellectual 
Property Organization Treaty on Copyrights (W IPO). There is a session on the new 
legislation tomorrow, so I won't go into further details here.

NEA 's concern in lobbying for this legislation and for W IPO was the protection o f the 
rights educators to own their work, and the "fa ir use”  o f materials for educators." NEA , 
lib ra ry groups, and other education groups were successful in preventing a provision that 
would have established legal protections for v irtua lly any collection o f information 
(databases), even those currently in the public domain.

Intellectual Property Language in Bargaining Agreements

Karen Hershey outlined what was necessary for a good policy on intellectual property in 
her remarks. In NEA's view a good policy is a well-negotiated labor agreement w ith 
binding arbitration. We assert that “ faculty and sta ff should own the rights to their 
intellectual property." Unions protect faculty rights in this area through negotiations.

N EA maintains a database w ith over 500 higher education contracts for two and four- 
year campus. When language on patents, copyrights, royalties is reviewed there are 
several trends that become apparent (Note: Attachment 1 has examples o f contract 
language in this area):

1. I f  the research is funded by another agency then the contract or grant for that research 
determines the distribution o f income from the product.

2. I f  a faculty member invents, writes, or produces a product w ithout the use o f campus 
resources then they own fu ll rights to the income from that product.

3. I f  the faculty member uses campus resources there are several options:
a. The proceeds are shared by the ind iv idual faculty and the campus - percentages 

are determined by the labor agreement.
b. Or the proceeds are shared un til the "fa ir market value" o f the resources has been 

repaid.
c. Sometimes there are provisions that students and other faculty on the campus may 

use the product for no charge. I f  it is marketed o ff the campus than the individual 
faculty member and the campus share the proceeds.

4. The faculty own the copyright to their classroom lecture notes and materials; and to 
their publications.

5. The administration cannot make signing away rights a condition o f employment.

Distance education and other uses o f technology are raising new questions:
Who owns the products o f distance learning? I f  a web site is created for a course who 
owns copyright? I f  a class is video taped who owns the tape? Adm inistrators did not care 
about owning facu lty members’ lecture notes or books that sold 500 copies. But the 
market is hungry for courseware and now those notes suddenly have value, especially 
when they are in an electronic format.



Future Trends

We may be disputing the ownership o f outmoded products. Several developments w ill 
bring up new ownership issues.

1. The invention o f electronic paper - a flexible, cordless computer screen that 
looks and acts like a piece o f paper. I f  e-paper is w ide ly accepted it w ill "turn 
the world o f copyright upside down, and w ith its lite ra ry culture." Each 
Gyricon sheet is made o f transparent silicone rubber w ith m illions o f plastic 
balls, smaller than a human hair, which carries an electrostatic charge. 
Arrang ing these balls creates black and white dots that can be arranged like 
pixels on a computer screen. Once they have been given a charge they w ill 
last a very long time, but they can also be run tlrrough the charge again to 
make another image. Other companies are developing versions o f electronic 
books that w ill look and feel like a paper. {Atlantic Monthly, September 1998)

2. Musicians face new challenges in the dig ita l age where people can download 
the latest music from the Internet. Companies are developing markers that 
w ill make it possible to determine who owns the product and which web sites 
it has been on. The same markers are being developed for printed materials 
("New Electronic Tags Carry Copyright Information About On-L ine 
Publications," The Chronicle o f Higher Education, October 3, 1997)

3. There is growing resistance to the high cost o f refereed journals in higher 
education. Faculty members in some disciplines are looking for ways to have 
research peer reviewed through publications on the Internet w ithout the 
journals.

4. The NEA is releasing a multi-media, interactive CD-ROM on the future o f 
higher education. Included are scenarios on campuses that may exist in the 
future. To obtain a copy send an e-mail to HigherEd@nea.org or vis it web 
site at http://www.nea.org/he

In preparing for this session, several web sites that have good information on the topic 
were found. The UR L ’s are below:

http://www.wtaccess.com/users/gummess/coprbav/conrbav.htm) . George Washington 
University graduate students developed "Copyright Bay" that uses coastal metaphors to 
help teachers and faculty members navigate "Fair Use Harbor" and avoid the dreaded 
"Infringement Reef."

http://www.Iib.u iowa.edu/proi/webhuilder/copyright.htm l

Sites about copyright that are linked to the University o f Iowa's Copyright and 
Multim edia Law for Webbuilders and Multimedia Authors. 
http://wmv.theatlantic.com/issues/98sen/copv.htm
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Mio will own your next good idea? This article in the September 1998 issue o f A tlan tic 
M onth ly talks about the future o f copyright and impact o f inventions like electronic 
paper.

Attachment 1 
Intellectual Property Language in Labor Agreements

Article 10 of the University of Hawaii 1995-1999 on Intellectual Propetty, Patents 
and Copyrights has the following provisions:

General Scope

Except in the case o f works written or produced for hire, and subject to any restrictions 
imposed by outside sponsoring or funding organizations, a Faculty Member who writes 
o r produces any work shall have exclusive rights thereto, including the ownership o f 
copyright.

I t is recognized that there are usually three interests involved in connection w ith research 
work and invention performed w ith the resources o f the University. These three interests 
are the Faculty Member researcher or inventor, the University, and the general public 
whose taxes support the University. I f  the research is financed wholly or in part by an 
outside agency, there exists an additional interest. Rights, royalties, and other net profits 
shall be shared fa irly amongst the parties. In most cases, the Faculty Member w ill 
receive fifty percent (50%) o f the net profits from the sale or exploitation o f 
Patents.

A . Classroom lectures and the recording o f presentations.

Faculty Members shall own all rights to materials prepared on their own in itia tive for 
classroom, educational or professional purposes, and shall be exclusively entitled to the 
benefit o f any royalties derived therefrom.

For personal educational purposes, students may record classroom lectures or other 
presentations, using tape recorders or other electronic or mechanical devices, unless the 
Faculty Member denies permission for such recording. Permission shall not be denied 
when the student requires such devices as the result o f a physical disability.

B. Distance Learning and Multimedia Presentations

The Employer may transmit or record for transmission any classroom instruction, lecture 
or other instructional or performance event produced by Faculty Members as a part o f a 
program o f distance learning, e.g., HITS and SkyBridge, where the Faculty Member has 
received either an equivalent reduction in other classroom assignments or overload 
compensation as set forth in Artic le XX , Salaries. The Employer, however, may not sell 
or re-transrnit in future semesters any such recording except under the terms o f a written
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Agreement between the Employer and the Faculty Member provid ing each party w ith a 
fif ty  percent (50%) interest in the net profits from either the sale or rebroadcast.

C. Patents and Copyrights

The rights o f Faculty Members relating to patents and copyrights shall be governed by 
the Univers ity o f Hawaii Patent and Copyright Policy (effective 11/22/68), and the 
Executive Policy E5.500 Adm in istra tion o f the Patent and Copyright Policy and the 
Adm in istra tive Procedures A5.500, A5.501, and A5.502 (as in effect on 12/14/96), which 
are incorporated herein by reference. (See R-10, R -l 1, R12, R-13, R-14 o f Reference 
Section.)

D. Review and Amendment

The parties recognize that the issue o f intellectual property is complex and 
that there may be a need to amend or modify the current Univers ity or Hawaii 
Patent and Copyright Policy. Therefore, a Joint Committee shall be established to 
periodically review the issue o f intellectual property rights and the applicable policies and 
procedures. The Joint Committee shall be comprised o f three representatives appointed 
by the UP1 President and three representatives appointed by UHPA. The Joint Committee 
shall meet at least once each academic year and report its deliberations, findings, and 
recommendations, i f  any, to the Employer and the Union.

Agreement for Youngstown State University 1993 -  1996 (Ohio)

24.3: Research Proceeds: A ll proceeds which result from faculty research, including 
marketable computer software programs, belong to the faculty member unless the 
research is subsidized by YSU or an external agency which stipulates contrary terms in a 
separate and specific contract as a condition o f support. Research is considered to be 
subsidized by YSU only i f  the faculty member receives a reduction in teaching load, a 
Research Professorship, a Sabbatical/Faculty improvement Leave, or a University 
Research Council grant, for the purpose o f conducting the research. Under no 
circumstances shall YSUs share exceed 25% o f the proceeds after the recovery by YSU 
o f the cost o f subsidy specified in the contract. The signing o f a specific contract w ith 
YSU for subsidized research cannot be a stipulated condition o f employment. This 
po licy shall not apply to royalties, which shall go exclusively to the author.

Agreement for State University System of Florida 1995-1998 (excerpts)

A rtic le 18 Inventions and Works.

18.1 Univers ity Authority and Responsibilities. Section 240.229, Florida Statutes, 
authorizes each university to establish rules and procedures regarding patents, copyrights,
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and trademarks. Such rules and procedures shall be consistent w ith the terms o f this 
Artic le .

18.2 Defin itions. The fo llow ing definitions shall apply in 
A rtic le 18: (a) A  "work" includes any copyrightable material, such
as printed material, computer software or databases, audio and visual material, circuit 
diagrams, architectural and engineering drawings, lectures, musical or dramatic 
compositions, choreographic works, pictoria l or graphic works, and sculptural works. 
Instructional technology material, as defined in Section 
9.8(b), is included in this definition.

(b) An "invention" includes any discovery, invention, process, composition o f 
matter, article o f manufacture, know-how, design, model, technological development, 
strain, variety, culture o f any organism, or portion, modification, translation, or extension 
o f these items, and any mark used in connection with these items. Instructional 
technology material, as defined in Section 9.8(b), is included in th is defin ition.

(c) "Instructional technology material" is defined in Section 9.8(b).
(d) "University support" '-'dudes the use o f university funds, personnel, facilities, 

equipment, materials, or technolog cal information, and includes such support provided 
by other public or private organi:.rations when it is arranged, administered, or controlled 
by a university.

18.3 Works
(a) Independent Efforts.

A  work made in the course o f independent efforts is the property o f the employee, who 
has the righ t to determine the disposition o f such work and the revenue derived from such 
work. As used in this Section, the term "independent efforts" means that:

(1) the ideas came from the employee;
(2) the work was not made w ith the use o f university support; and
(3) the university is not held responsible for any opinions expressed in the work.

(b) University-Supported Efforts.
(1) I f  the work was not made in the course o f independent efforts, the 

work is the property o f the university and the employee shall share in the proceeds 
therefrom.

(2) Exceptions. The university shall not assert rights to the fo llow ing
works:

a. Books, articles, and sim ilar works, the intended purpose o f 
which is to disseminate the results o f academic research or scholarly 
study; and

b. Works developed without the use o f appreciable university 
support and used solely for the purpose o f assisting or enhancing the employee's 
instructional assignment.

6



University of Alaska

Inventions and Patents

1. The assignment o f inventions and patents to the Un ive rs ity , except fo r those 
resu lting from  perm issib le activ ities outside o f Un ive rs ity employment w ithou t the use o f 
U n ive rs ity fac ilities , shall be mandatory fo r a ll Un ivers ity personnel, fo r persons not employed 
by the Un ive rs ity but who use Un ive rs ity fac ilities in the development o f in te llectua l property, 
and fo r those who receive grant or contract funds through the Un ive rs ity . Exemptions from  such 
assignments may be authorized in those circumstances where the m ission o f the Un ive rs ity is 
better served by such action, provided that the overrid ing obligations to other parties are met and 
such exemptions are not inconsistent w ith other Board o f Regents' polic ies or Un ive rs ity 
regulations.

2. Un ive rs ity personnel and all those using Un ive rs ity fac ilities in the development o f 
in te llectua l property shall immedia te ly and properly disclose the conception and/or reduction to 
practice o f po ten tia lly patentable inventions. Such disclosure shall be made to the President or 
President's designee. Persons making disclosures shall execute such declarations, assignments or 
other documents provided by the Un ive rs ity as may be necessary in the course o f invention 
evaluation, patent prosecution, or protection o f patent rights.

3. Subject lo restric tions arising from  overrid ing obligations o f the Un ive rs ity pursuant to 
grants, contracts or other agreements w ith outside organizations, the Un ive rs ity agrees, fo r and in 
consideration o f the assignment o f patent rights, to pay annually to the named inventor(s), the 
inven to r(s)' heirs, successors or assigns, a roya lty share o f the net proceeds received by the 
Un ive rs ity fo r each patent o r other intellectual propeity righ t assigned to the Univers ity , as 
shown below.

To ta l Net Roya lty
Per Invention ($) Inventor's Share (% ) Un ive rs ity Share (% )
F irs t $10,000 100% 0%
More than $10,000 50% 50%

Where there are tw o or more inventors, each inventor shall share equally in the inventor's share 
o f net proceeds, unless all inventors previously have agreed in w ritin g to a d iffe rin g distribution 
o f such share. D is tribu tion o f the inventor's share shall be made no less than annually. In the 
event o f any litig a tio n , actual or imm inent, or any other action to protect patent rights, the 
U n ive rs ity may w ithho ld d is tribu tion o f all roya lty proceeds un til resolution o f the matter. O f the 
remain ing net proceeds, the share shall be distributed as determ ined by the President.

U n ive rs ity proceeds from  Un ive rs ity inventions shall be used fo r the support o f Un ivers ity 
research and scho larly activ ities; however, exceptions may be granted by the President or 
President's designee.



R e s o u r c e s

In your department, are there enough material resources to get the job done?
• UA faculty often feel there are not enough material resources to get the job done, 

w ith 35 percent of respondents answering very seldom or none ofthe time.
• UAS faculty appear the best-supplied, w ith 44 percent saying there are enough 

resources most or all of the time, compared to 30 percent o f UAF faculty.

Table 4.
I T.V.. • ••

Total : UAA
• V '.. * ■, -
UAF

All of the time 4% 4% 5% 6%

Most of the time 27 28 25 38

Some of the time 32 30 34 31

Very seldom 26 25 28 21

None of the time 9 13 8 4

Chart 4.

Some of the time (32%)

No answer (1%)

None of the time (9%)

Very seldom (26%)

All ofthe time (4%)

Most of the time (27%)
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In your department, are there enough people to get the job done?

• Overall, UA faculty give very sim ila r answers fo r "are there enough people?" to 
those fo r "are there enough material resources?"

• Whereas UAS faculty appear the best-supplied in terms o f materia l resources, 
they are the least like ly to answer most or all of the time when it comes to people.

Table 5.
•v'sy Total UAA : UAF UAS

All of the time 6% 6% 6% 6%

Most of the time 25 23 27 21

Some of the time 29 27 29 35

Very seldom 27 29 23 31

None ofthe time 13 14 14 8

Charts.

No answer (1 %) A|| of the ljme (g0/o)

None of the time (13%)

M0St ° t̂he l 'me (25%)

Very seldom (27%)

l \  ■ /  W\ \  /  yTSpsSpSSast‘ - ■■ ■: - A v

Some of the time (29%)
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U n i v e r s i t y  Is s u e s

How s tro n g ly  d o  yo u  a g re e  o r d isag ree  w ith th e  fo llow ing  s ta te m e n ts  a b o u t y o u r 
c a m p u s ?  It is important that we enhance the University’s national image.

• UA faculty generally feel that it is im portan t to enhance the University 's national
image, w ith three quarters (75 percent) agreeing w ith the statement.

• UAF facu lty feel especially s trong ly about th is statement, w ith 40 percent
s trong ly agreeing, compared to 34 percent o f U A A  and 27 percent o f UAS
faculty.

■ Male facu lty members are more like ly to strong ly agree w ith this statement (42 
percent, versus 29 percent of female faculty).

Table 21.

Total UAA : > : u a f ;;::.; • UAS £

Strongly Agree 36% 34% 40% 27%

Agree 39 34 42 48

Neutral 17 20 13 21

Disagree 6 9 3 2

Strongly Disagree 2 2 2 2

Chart 21.

Agree (39%)

Strongly Disagree (2%) No Answer (1 %) 

Disagree (6%)

Neutral (17%)

Strongly Agree (36%)

University of Alaska Faculty Opinion Survey- 2003 McDowell Group, Inc. • Page 25



How strongly do you agree or disagree with the following statements about your 
campus? Meeting Alaska’s  higher education and research needs is our top 
priority.

• The vast majority -  81 percent -  o f U A faculty agree that meeting Alaska's higher 
education and research needs is the Univers ity 's top prio rity .

• Only 10 percent of faculty are neutral on this issue -  the lowest neutral response 
on this survey.

Table 22.
j§Kt<rl 1*1 fn hFa ttS&j | & 11 ‘TrJ'Vti&WI IY

Strongly Agree 50% 54% 47% 48%

Agree 31 28 34 35

Neutral 10 10 10 10

Disagree 7 6 7 6

Strongly Disagree 1 1 2 0

Chart 22.

Strongly Agree (50%)

Agree (31%)

Neutral (10%)

Strongly Disagree (1%) 

Disagree (7%)
No Answer (1%)
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How strongly do you agree or disagree with the following statements about your 
campus? The University is suffering from an out-migration of valuable faculty 
to better paying jobs.

• Nearly three-quarters of faculty (73 percent) agree that the University is suffering 
from an out-m igration of valuable faculty, w ith only 7 percent disagreeing.

• UAS facu lty are much more like ly to strongly agree w ith  this statement (58 
percent, compared w ith  43 percent o f U AA facu lty and 41 percent of UAF 
faculty).

Table 23.
’ V . ■ •' ' • v ‘-Jt \ yV- TotaiV;• -V.:- . UAA '• VAf .UAS

Strongly Agree 44% 43% 41% 58%

Agree 29 31 29 25

Neutral 20 17 23 13

Disagree 6 7 5 4

Strongly Disagree 1 1 1 0

Chart 23.

Strongly Disagree (1%) No Answer (1%)

Strongly Agree (44%)

Agree (29%)
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;Total

Agree (26%)

Disagree (19%)

Neutral (30%)

Chart 24.

How strongly do you agree or disagree with the following statements about your 
campus? In general, faculty morale has improved over the last several years.

• Faculty are more like ly to disagree w ith this statement (36 percent) than to agree 
(31 percent).

• In teresting ly, the campus wh ich appears to have the highest morale judg ing 
from  responses to other questions, was the least lik e ly to agree w ith  this 
statement -  not one UAS facu lty member answered strongly agree, wh ile 23 
percent ansv/ered agree.

• U AA faculty were the most like ly to disagree w ith this statement (45 percent, 
compared to 29 percent of UAF faculty and 38 percent o f UAS faculty).

• Male faculty members are more like ly to agree w ith this statement (37 percent, 
versus 24 percent of female faculty members).

Table 24.
h-A.V v •

Sirongly Agree
Agree
Neutral
Disagree

Strongly Disagree (17%)

No Answer (2%) Strongly Agree (5%)

Strongly Disagree
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• N early three-quarters o f U A  faculty say they h ave  develop ed  a n ew  course in the 
last tw o years.

• U A S faculty are the m ost likely  to have d ev e lo p ed  a n ew  course (88 percent), 
w hile  U A A  faculty are the least likely  (71 percent).

• A ccording to CHE survey results, 72 percent o f facu lty  m em bers said  they had  
d eveloped  a new  course in the last tw o years -  an a lm ost identical percentage to 
U A  faculty's 73 percent.

In the last tw o years, have you d evelop ed  a new  co u rse?

Table 34.

'• :V>* .'t - : Total V UAF :V-
■ • V '  . • .* *v.UAS

Yes 73% 71% 73% 88%

No 19 23 19 4

Not sure 1 1 1 0

Not applicable 7 4 8 8

In the last two years, have you served as a paid consultant?
• Just over one- third o f U A  faculty m em bers report serving as a paid consultant in  

the last tw o years.

• UAF faculty are the m ost likely  to have served as a paid consultant in the last 
tw o years (61 percent, com pared to 56 percent o f U A S and 55 percent of U A A  
faculty).

• The CHE survey i ports that 38 percent o f n ation w id e  faculty have served as a 
paid consultant in the last tw o years, com parable to U A  faculty's 36 percent.

Table 35.
m m m ^ a f ' ,u a s

Yes 36% 40% 32% 35%

No 58 55 61 56

Not sure 0 0 0 2

Not applicable 6 5 6 8
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In the last two years, have you published at least one paper in a peer-reviewed 
journal?

• One half o f faculty members say they have published a paper in a peer-reviewed 
journal in the last two years.

• This question produced the w idest variance of responses among the different 
campuses of any question on the survey. Given UAF 's research focus, faculty 
there are the most like ly to have answered yes (67 percent), fo llowed by UAA 
faculty (37 percent) and UAS faculty (29 percent).

• Male facu lty are more like ly to have published a paper (58 percent, versus 41 
percent of female faculty).

• The CHE survey results state that 59 percent of nationw ide faculty say they have 
published at least one paper in the last two years -  a somewhat higher 
percentage than UA faculty 's 51 percent. Among facu lty at public universities, 
that percentage changes to 8? percent; at public four-year colleges, 65 percent.

Table 3G.

. C ‘V- Total ' UAA
Yes 51% 37% 67% 29%

No 38 50 25 58

Not sure 0 0 0 0

Not applicable 10 13 7 13

In the last two years, have you received at least one firm job offer from another 
institution?

• Three out o f ten faculty members say they have received at least one firm  job 
offer from another institu tion in tlie last ten years.

• Newer faculty members are the most like ly to have received another job offer (45 
percent), while those who have been w ith the Univers ity the longest are the least 
like ly (15 percent),

• Men are more like ly than women to say they have received a job offer (34 versus 
25 percent).

• In the CHE survey, 28 percent o f faculty members say they have received at least 
one firm job offer in tlie last two years, very sim ilar to UA faculty's 30 percent.

Table 37.

mmsmm; . Total ;; U A A f MEM
Yes 30% 31% 30% 33%

No 52 51 53 56

Not sure 1 0 1 0

Not applicable 17 18 16 12
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Mark R. Hamilton
Rr«ld#ot

U n i v e r s i t y o f  A l a s k a  S t a t e w i d e  S y s t e m
202 BUTROVICH BLDG 
P.O. BOX 755000 

FAIRBANKS. ALASKA 99775-5000 
PHONE: (907)474-7311 
FAX: (907)474-5342 

EMAIL: sypresfflalaska.odu

May 2,2003

via fax 465 3883

Representative Hugh “Bud” Fate 
Alaska State Legislature 
State Capitol, Room 128 
Juneau, Alaska 99801 -  1182

Dear Representative Fate:

I am writing in support o f HB 282. This bill recognizes the state need to facilitate development of 
businesses based on intellectual property created or contributed to by University o f Alaska employees.

Currently, University faculty and other staff share with the university in intellectual property they produce. 
On the other hand, the Alaska Executive Branch Ethics Act prohibits university employees from either 
taking official action or using university information to benefit their own financial interest. In effect, these 
latter restrictions preclude university employees from nurturing their discoveries either through further 
research or by participation in local spin-off companies as owners, managers, or consultants.

Such constraints tend to force researchers to choose between exporting their intellectual property without 
continuing support, and giving up their university employment. This climate provides little incentive for 
researchers to focus on technologies that are subject to commercialization. It also puts the University of 
Alaska at a competitive disadvantage in hiring entrepreneurial faculty capable of producing valuable 
intellectual property.

Other states have successfully encouraged the creation and development of local industries by allowing 
their universities to work with their employees to continue research on, invest in, and profit from the 
technologies they develop. Although the shortage o f industry in Alaska cannot produce similar results in 
the short term, enabling business/university partnerships can contribute to the long term economic 
development of this state.

This bill provides flexibility to negotiate contracts with employees to enhance the potential for creation and 
development of intellectual property. The provision for direct negotiations allows the president to strike an 
appropriate balance between the interests of the state and the individual involved, without interjection of 
interests of other employees.

MRH:dm



Article 01. DECLARATIONS

Sec. 39.52.010. Declaration of policy.

(a) It is declared that

(1) high moral and ethical standards among public officers in the executive branch 

are essential to assure the trust, respect, and confidence of the people of this state;

(2) a code of ethics for the guidance of public officers will

(A) discourage those officers from acting upon personal or financial interests in the 
performance of their public responsibilities;

(B) improve standards of public service; and

(C) promote and strengthen the faith and confidence ofthe people of this state in 
their public officers;

(3) holding public office or employment is a public trust and that as one safeguard 
of that trust, the people require public officers to adhere to a code of ethics;

(4) a fair and open government requires that executive branch public officers 

conduct the public's business in a manner that preserves the integrity ofthe 
governmental process and avoids conflicts of interest;

(5) in order for the rules governing conduct to be respected both during and after 
leaving public service, the code of ethics must be administered fairly without bias or 

favoritism;

(6) no code of conduct, however comprehensive, can anticipate all situations in 

which violations may occur nor can it prescribe behaviors that are appropriate to every 

situation; in addition, laws and regulations regarding ethical responsibilities cannot 
legislate morality, eradicate corruption, or eliminate bad judgment; and



(7) compliance with a code of ethics is an individual responsibility; thus all who 

serve the state have a solemn responsibility to avoid improper conduct and prevent 
improper behavior by colleagues and subordinates.

(b) The legislature declares that it is the policy of the state, when a public employee 

is appointed to serve on a state board or commission, that the holding of such offices 

does not constitute the holding of incompatible offices unless expressly prohibited by 
the Alaska Constitution, this chapter and any opinions or decisions rendered under it, or 
another statute.

Sec. 39.52.170. Outside employment restricted.

(a) A public employee may not render services to benefit a personal or financial 

interest or engage in or accept employment outside the agency which the employee 
serves, if the outside employment or service is incompatible or in conflict with the proper 
discharge of official duties.

(b) A public employee rendering services for compensation, or engaging in 
employment outside the employee's agency, shall report by July 1 of each year the 

outside services or employment to the employee's designated supervisor. During the 
year, any change in an employee's outside service or employment activity must be 
reported to the designated supervisor as it occurs.

(c) The head of a principal executive department ofthe state may not accept 
employment for compensation outside the agency that the executive head serves.

Sec. 39.52.180. Restrictions on employment after leaving state service.

(a) A public officer who leaves state service may not, for two years after leaving 
state service, represent, advise, or assist a person for compensation regarding a matter 

that was under consideration by the administrative unit served by that public officer, and 

in which the officer participated personally and substantially through the exercise of 

official action. For the purposes of this subsection, "matter" includes a case, proceeding,



application, contract, or determination, but does not include the proposal or 
consideration of legislative bills, resolutions and constitutional amendments, or other 

legislative measures; or the proposal, consideration, or adoption of administrative 

regulations.

(b) This section does not prohibit an agency from contracting with a former public

officer to act on a matter on behalf of the state.

(c) The head of an agency may waive application of (a) of this section after 
determining that representation by a former public officer is not adverse to the public 

interest. The waiver must be in writing and a copy of the waiver must be provided to the 

attorney general for approval or disapproval.

(d) A former governor, lieutenant governor, or head of a principal 
department in the executive branch may not engage in activity as a lobbyist under 
AS 24.45 for a period of one year after leaving service as the governor, lieutenant 

governor, or department head, as appropriate. This subsection does not prohibit 

service as a volunteer lobbyist described in AS 24.45.161 (a)(1) or a 
representational lobbyist as defined under regulations of the Alaska Public Offices 

Commission.

Sec. 39.52.960. Definitions

2) "agency" means a department, office of the governor, or entity in the executive 

branch, including but not limited to the University of Alaska, public or quasi-public 

corporations^, boards or commissions, and the Alaska Railroad Corporation;

(5) "business" includes a corporation, company, firm, partnership, sole proprietorship, 

trust or foundation, or any other individual or entity carrying on a business, whether 

operated »for4< »profim or »non«-»profiM;



LEGAL SERV ICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M  January 22, 2004

SU B JEC T : Imm un ity fo r business jo in t ly  owned by the U n ive rs ity o f A laska
and an employee o f the univers ity. (HB 282)

T O : Representative Sharon Cissna
A ttn : Heather Gardner

F R O M : Jean M . M ischel
Leg is la tive Counsel

You have asked fo r a b r ie f opin ion today perta in ing to whether a business enjoys c iv il 
imm un ity i f  the business is jo in t ly  owned by the Un ive rs ity o f A laska and one o f its 
employees, as allowed on page 2, lines 4 - 6 o f HB 282. Due to its context, your question 
is being interpreted as a question o f whether the business en tity enjoys sovereign 
imm un ity as an en tity o f the state.

The short answer is no since there is no express prov is ion in the b il l regarding the 
imm un ity status o f the business and since the business does not operate as an exclusive 
entity to fu lf i l l a statewide function.

A court w il l review the circumstances in a particu lar case to determ ine whether a 
business is an exclusive en tity needed to meet statewide needs and therefore should be 
treated as an arm o f the state fo r sovereign im m un ity purposes under AS 09.50.250.

The Alaska Supreme Court has reviewed the status o f the un ivers ity itse lf as a state en tity 
in a couple o f instances. In tnose cases, the court held that the corporate status o f the 
university d id not preclude consideration o f the un ivers ity as an arm o f the state. See, 
e.g.. Elstad v. Department o f Natural Resources. 979 P.2d 1000 (1999); Un ive rs ity o f 
Alaska v. A irc ra ft Services, 536 P.2d 121 (1975). Bu t the court also reviewed the 
evidence to determ ine whether the un ivers ity was an exclusive en tity fu lf i l l in g  a 
governmental function.

In the instance o f a jo in tly -ow ned business described in HB 282, a court w ill probably 
question whether the business is being operated in place o f a state en tity to fu lf i l l a 
governmental function. Since the business wou ld be set up fo r research and development 
purposes or as a result o f research already conducted, the business appears to fu lf i l l a 
jo in t public and private function and therefore would probably not be construed by a 
court to be a state entity fo r sovereign im m un ity purposes.

If I m a y  be of further assistance, please advise.

J M M . m e d
04-069.med
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May 7, 2003

The Honorable Tom Anderson, Chairman 
Legislature ol  the State o f Alaska 
Labor and Commerce Committee 
716 Avenue, 2nd Floor 
Anchorage, Alaska 99501 
Sent via fadmile: (907) 465-2418

Subjecc Written Testimony in Support o f  House Bill (HB) N o. 285 
Uniform Electronic Transactions Act

Dear Mr. Anderson and Members o f  the Labor and Commerce Committee:

As President o f  USKH, Inc. (USKH), I am providing you with this written testimony 
stating our strong support o f HB N o. 285. This bill authorizes the use o f  electronic records 
and electronic signatures relating to transactions. USKH is an employee-owned 
multi disciplined professional services firm providing consulting architectural, engineering, 
land surveying, and planning services. We have been in business in Alaska for over 31 years 
and have networked offices in Anchorage, Juneau, Wasilla, and Fairbanks. USKH has 
successfully completed numerous projects, both large and small, for a variety o f  public and 
private clients throughout the state.

ADDRESS 
2515 A Street 
Anchoraga. Atoka 99503 
Phone (90 7) 276-42̂6 
FAX (907) 259-4653 
http: /Mm, uskh.com

I-6SS-70S-USKH (9754)

OFFICE LOCATIONS 

Anchorage, Aioiko 

Fairbanks, Alaska 

Juneau, Alaska 

WasWa, Alaska 

Lewwtoa Idaho

In our business, the production process o f  designing a project has become completely 
electronic. That is, minus the present requirement o f  having a “wet” signature. The days o f  
completing design work at a drafting table has been replaced with completing our work at a 
computer using computer aided drafting (CAD) software. This trend has made our designs 
more accurate and more efficient, and the passage o f  this hill will just add to that efficiency. 
For example, one o f our recent projects for the Anchorage School District (A.J. Dimond  
High School Replacement) is a $50 million-plus project that required rhe completion o f  
over 400 drawings, all electronically, bur the final completion o f  scamping and signing the 
drawings must be completed by “wet” signature. In this eta, this process is cumbersome, 
chaotic, and inefficient. There is no benefit to the client or the consultant in requiring this 
manual signature.

Spokane. Washington 

Ferndale, Washington
Employee Owned
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I am not an electronic wizard or a computer g>uu, but I do know this industry. This law needs to 
be enacted so we can do this part o f  our business production better and more efficiently. This will 
not only better setve consultants such as USKH, but also our clients and the general public at large. 
I am confident that the industry and government will be able to find acceptable means and methods 
to adequately protect the public’s interest against electronic fraud and I strongly support HB 285.

Very truly yours,

USKH, Inc.

President

cc: The Honorable Loren Leman 
lieutenant Governor o f Alaska
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May 6, 2003

P.O. BOX I 10300 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 165-3600
FAX: (907) 465-2075

The Hon. Tom Anderson, Chair 
House Labor and Commerce Committee 
State Capitol, Room 432 
Juneau, Alaska 99801-1182

Re: HB 285

Dear Representative Anderson:

On behalf o f the Alaska Unifo rm Law Commissioners, we wou ld like to express our 
support on HB 285 (U n ifo rm  Electronic Transactions Ac t). The b ill is important to keep Alaska 
as a business friend ly climate by making law changes to facilita te businesses using electronic 
records and signatures.

The U n ifo rm  A c t has been passed into law by over 35 states. We have previously 
provided a fact sheet to you r committee explaining the advantages o f the Un ifo rm  Electronic 
Transactions Act.

We appreciate you r favorable consideration o f this important legislation.

Sincerely,

GREGG D. RENKES 
A TTO R N EY GENERAL

Deborah E. Behr 
Assistant A tto rney General

DEB :pvp

cc: Representative Lesil M cGuire , Chair, House Judiciary Committee
M ike Tibbies, Legislative D irecto r, O ffice o fth e Governor 
Dave Marquez, Legislative Contact, Dept, o f Law 
Alaska Un ifo rm  Law Commissioner 
Dave Jones, A AG , Governmental A ffa irs /Anchorage 
N ico Bus, D iv . o f Support Services, Dept, o f Natura l Resources 
Sharon Young, State Recorder, Dept, o f Natura l Resources
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Date of Committee A ction:______________________

The LABOR AND COMMERCE Committee considered: HB 285

HOUSE BILL NO. 285 ELECTRONIC TRANSACTIONS & SIGNATURES

"An Act adopting the Uniform Electronic Transactions Act; repealing certain statutes relating to electronic 
records and electronic signatures; amending Rule 402, Alaska Rules of Evidence; and providing for an effective 
date."
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T H E  U N IF O R M  E L E C T R O N IC  T R A N S A C T IO N S  A C T

PURPOSE:
The U n ifo rm  Electronic Transactions A c t is designed to support the use o f electronic commerce. 
The prim ary objective o f this act is to establish the legal equivalence o f electronic records and 
signatures w ith paper w ritings and manually-signed signatures, rem oving barriers to electronic 
commerce.

ORIGIN:
Completed by the U n ifo rm  Law Commissioners in 1999.

ENDORSED BY:
American Council o f L ife Insurance 
Equipment Leasing Association o f America

STATE ADOPTIONS:

Alabama M ississipp i
A rizona Montana
Arkansas Nebraska
Ca lifo rn ia Nevada
Delaware New Hampshire
D is tr ic t o f Columbia New Mexico
F lo rida North Carolina
Hawaii North Dakota
Idaho Ohio
Indiana Oklahoma
Iowa Pennsylvania
Kansas Rhode Island
Ken tucky South Dakota
Louisiana Tennessee
Maine Texas
Maryland Utah
M ich igan V irg in ia
M innesota West V irg in ia

W yom ing

2001 I N T R O D U C T I O N S :
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o f 2

Ca lifo rn ia Massachusetts Oregon
Colorado M issouri Verm ont
Connecticut New Jersey W isconsin
Illin o is

For any further in fo rm a tion regarding the U n ifo rm  E lectron ic Transactions Ac t, please contact 
John McCabe o r Ka tie Robinson at 312-915-0195

ah,.Uhlforrri; State

211-E, Ontario Street,. Suite 1300 
Chicago, Illinois60611 • •
(312).915-0195 A-fa* ,
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T H E  U N IF O R M  E L E C T R O N IC  T R A N S A C T IO N S  A C T

The U n ifo rm  Electronic Transactions A c t (U E TA ) allows the use o f electronic records and 
electron ic signatures in any transaction, except transactions subject to the U n ifo rm  Commercial 
Code. The fundamental puipose o f this act is to remove perceived barriers to electronic 
commerce.

Section Title: Introductions & Adoptions Of Uniform Acts. 
>  W h y  S t a t e s  S h o u ld  A d o p t . . .

The U E TA  is a procedural statute. It does not mandate either electronic signatures or records, 
but provides a means to effectuate transactions when they are used. The prim ary objective is to 
establish the legal equivalence o f electronic records and signatures w ith paper w ritings and 
manually-signed signatures.

There are many reasons why every state should adopt the U n ifo rm  Electronic Transactions Act.

• U ETA defines and validates electronic signatures. An electronic signature is defined as "an 
electronic sound, symbol, or process attached to or log ica lly associated w ith an electronic 
record and executed or adopted by a person w ith the intent to sign the electronic record."

° U E TA removes w riting and signature requirements which create barriers to electronic 
transactions.

• U E TA  insures that contracts and transactions are not denied enforcement because 
electronic media are used.

• U ETA insures that courts accept electronic records in to evidence.
• U ETA protects against errors by p rov id ing appropriate standards fo r the use o f technology 
to assure party iden tifica tion .

0 U E TA avoids having the selection o f medium (paper vs. electronic) govern the outcome o f 
any disputes o r disagreements, and it assures that parties have the freedom to select the 
media fo r the ir transactions by agreement.

• U E T A  authorizes state governmental entities to create, communicate, receive and store 
records electron ically , and encourages state governmental entities to move to electronic 
media.

qhtaricj’Street,^SuiteT30O 
Zhicag'o, Illinois. 60611 
312)' 915-0195 ~ fax 1 . 
312)915:0187 I ; 3
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State R eco rd e r's  O ffic e  
D epa rtm en t o f  N a tu ra l R esou rces

W h ite  P ap e r :
The  U n ifo rm  E lec tron ic  T ran sac tion s  Act

In trod u c tion  to the Issue

The Uniform Electronic Transactions Act (UETA) is a uniform law that fosters and 
supports the use o f electronic commerce. According to the National Conference o f 
Commissioners on Uniform State Laws (NCCUSL), the p r im a ry  ob jective o f  this act is 
" to  estab lish the lega l equ iva lence o f  e lec tron ic  reco rd s  and signatu res with pape r 
w ritings and m anua lly -s igned  signatu res , rem ov ing  b a rr ie rs  to e lectron ic 
com m erce ."

On its web site, NCCUSL sets forth the following significant reasons why every state 
should adopt UETA:

>  UETA defines and validates electronic signatures. An electronic signature is defined 
as "an electronic sound, symbol, or process attached to or logically associated with an 
electronic record and executed or adopted by a person with the intent to sign the 
electronic record."

>  UETA removes writing and signature requirements that create barriers to electronic 
transactions.

> UETA insures that contracts and transactions are not denied enforcement because 
electronic media are used.

>  UETA insures that courts accept electronic records into evidence.
>  UETA protects against errors by providing appropriate standards for the use o f 

technology to assure party identification.
>  UETA avoids having the selection o f medium (paper vs. electronic) govern the 

outcome o f any disputes or disagreements, and it assures that parties have the 
freedom to select the media for their transactions by agreement.

> UETA authorizes state governmental entities to create, communicate, receive and 
store records electronically, and encourages state governmental entities to move to 
electronic media.

On the federal side, the Electronic Signatures in Global and National Commerce Act 
(also called "E-Sign") was approved by Congress and signed by the President on June 30,
2000. Although the federal E-Sign law and UETA overlap in many areas, the two acts 
are not identical. Because UETA is broader and more comprehensive, NCCUSL strongly 
recommends that states adopt UETA in its entirety, notwithstanding the existence o f E- 
Sign.

Without UETA, the federal E-Sign law is controlling on states. However, UETA is much 
more comprehensive than the federal law, and addresses some subjects not included in E-



Sign. The E -S ign law  spec ifica lly  addresses U E T A  and p rov ides tha t state U E T A  
w ill govern i f  the state has enacted the u n ifo rm  law  in its en tire ty . Thus, in general 
E-Sign does not preempt a state's UETA enactment, but the results could differ if  a state 
inserts non-uniform language into the state's UETA law. Some o f tlie major differences 
between the federal law and UETA relate to the handling o f consumer protection issues, 
record keeping and automated transactions.

The handling o f consumer protection issues has been a concern to a number o f states who 
have considered UETA. The federal E-Sign law strictly regulates the manner o f 
consenting to receive electronic notices and disclosures electronically. If UETA is 
considered in Alaska, a full review o f these consumer protections must be done. Whether 
UETA would preempt those federal consumer protections is beyond the scope o f this 
paper but is an important consideration in the analysis.

Another factor that comes into play is Alaska’s digital signature law, which took effect in 
1998, pre-dating both E-Sign and UETA. One o f the underlying forces behind the federal 
E-Sign law was the fact that individual states were moving forward with digital signature 
legislation in an inconsistent manner and the differing state requirements were becoming 
a barrier to electronic commerce rather than serving to promote it. Many o f these state 
digital signature laws are at odds with the federal law and are effectively preempted by E- 
Sign. Whether or not this is the case with Alaska’s digital signature law is a matter that 
must be reviewed, regardless o f whether or not UETA is adopted in Alaska.

The principle behind UETA is to make sure that electronic transactions are as enforceable 
as paper transactions with manual signatures. UETA does not change any o f the 
substantive rules o f law that apply. It is a procedural law, not a substantive law, and does 
not change the substantive rules o f contracts in any way. UETA simply authorizes 
electronic signatures and the replacement o f writings with electronic records. Further, 
UETA is not a digital signature statute, but if  a state has such a statute, UETA merely 
supports that law, and acts as a complement to it.

The Prefatory Note to UETA clarities that it does not apply to all writings and signatures, 
but only to electronic records and signatures relating to a transaction. A transaction is 
defined as an action or set o f actions occurring between two or more persons relating to 
the conduct o f business, commercial and governmental affairs. Transactions that do not 
involve business, commercial or governmental purposes are not covered by UETA. 
Further, UETA does not apply to laws governing wills and trusts or to most o f the 
Uniform Commercial Code. In adopting UETA, a state can also identify other state laws 
that would be excluded. States are given options within UETA o f whether to adopt 
electronic filing systems (Sections 17 through 19 ofthe Act). See Discussion below.

The parties to a transaction must agree that it will be conducted electronically, but that 
"agreement" can be derived from the circumstances and other substantive law. For 
example, the circumstances surrounding a transaction and other law would determine 
whether an electronic signature has any effect, or whether a party actually intended to be 
a party to a particular document. The Act validates electronic records, signatures and



contracts and specifies standards for sending and receiving electronic records. For 
government entities, the Act also allows use o f electronic records for retention purposes. 
While UETA serves to make electronic signatures the equivalent o f manual signatures, it 
requires no specific technology to create a valid signature. The Act provides broad 
flexibility to the parties to determine the procedures for electronic transactions and the 
level o f security that will be imposed.

State o f  the States

As of August 2002, forty (40) states and the District o f Columbia have adopted UETA, 
and it has been introduced in five additional states and the U.S. Virgin Islands. UETA 
has not yet been introduced in Alaska, and it is readily apparent that Alaska will be one of 
the last states to even consider it, i f  it can be introduced in the upcoming 23rd legislative 
session in January. Compare this activity with the last major uniform law that was 
submitted to the states for adoption - the Uniform Commercial Code Revised Article 
Nine. In that case, Alaska was one o f the early states to introduce the measure and was 
the 18th state to adopt it. This gave the State Recorder's Office ample time to prepare for 
changes in its operations and for the nationwide targeted implementation date o f July
2001. While there is no similar target date for UETA, the goal o f achieving uniformity in 
electronic commerce will be lost if  it is not enacted in all states.

The Im pac t o f  U E T A  
F o r  A laska 's R eco rd ing  System

The Recording System in Alaska is the repository for millions o f records affecting real 
property throughout the state. In today's business world, with E-Sign and UETA laws, it 
is possible to complete a real estate transaction entirely without paper because these laws 
give an electronic transaction the same force and effect as a paper transaction. In Salt 
Lake County, Utah, which has been offering electronic recording for some time now, 
documents being recorded are available within seconds on the index for public review 
and access. Counties allowing electronic recording o f real estate transactions have 
documented cost savings and increases in productivity.

The Mortgage Industry Standards Maintenance Organization (MISMO) and the Property 
Records Industry Joint Task Force are working together to standardize the electronic 
recording process nationwide. The backbone o f this effort is uniformity throughout the 
states in terms o f adopting UETA. The Property Records Industry Joint Task Force is a 
national standard setting public/private sector task force sponsored by the National 
Association o f County Recorders, Election Officials and Clerks (NACRC) and the 
International Association o f Clerks, Recorders, Election Officials and Treasurers 
(IACREOT). All o f these organizations strongly support UETA in order to provide a 
uniform framework for electronic recording throughout the nation.

A high percentage o f mortgage transactions in Alaska today involve out o f state lenders. 
Standardizing the electronic recording process within the framework o f a uniform law 
like UETA will benefit commerce in those states with a uniform approach. The handful



o f states with non-uniform laws may find themselves at a disadvantage in the future 
world o f electronic commerce and recordation.

Both E-Sign and UETA permit state and federal agencies to allow and control electronic 
filing but E-Sign does not provide any authority for establishing filing standards; this 
must be derived only from UETA or other state law. UETA encourages government 
filing offices to promote consistency and interoperability.

Discussion

As noted above, UETA gives states the option (in Sections 17 through 19) o f determining 
whether to adopt and implement electronic filing systems. [Note: The Revised Article 
Nine o f the Uniform Commercial Code gave states this authorization with regard to UCC 
transactions. UETA’s provision would expand this to allow states to implement 
electronic systems for recorded documents.]

The inclusion o f Sections 17-19 in a state's adoption o f UETA will, according to the 
commentary, provide authorization for intra-govemmental uses o f electronic media, and 
further will provide a broader authorization for the State to develop systems and 
procedures for the use o f electronic media in its relations with non-govemmental entitles 
and persons. While the impact o f these provisions is beneficial to the state's recording 
system in general, it will also benefit other agencies whose work involves electronic 
transactions o f any kind, including internet transactions. Impact on ether agencies is 
outside o f the scope o f this paper.

Section 17 authorizes state agencies to use electronic records and electronic signatures 
generally for intra-govemmental purposes, and to convert written records and manual 
signatures to electronic records and electronic signatures. It also authorizes the 
destruction o f written records after conversion to electronic form. This provision impacts 
the state's retention requirements and provisions.

Section 18 authorizes state agencies to send and receive electronic records and signatures 
in dealing with non-govemmental persons.

Section 19 is a directive to agencies to provide consistent applications and promote 
interoperability when developing standards for electronic systems.

Together Sections 17 through 19 provide broader authorization for a state to develop 
electronic systems and processes in its interactions with non-govemmental entities and 
persons. Land recording systems have historically evolved around written records and 
processes based on paper documents. UETA's fundamental premise is that electronic 
media should be treated as the equal o f written media and it recognizes and effectuates 
records and signatures that are generated electronically. This is the future world o f 
recording systems in America.



Recommendation

The State R eco rd e r's  O ffic e  and the D epa rtm en t o f  N a tu ra l Resou rces s trong ly  
recom m end in troduc tion  and adop tion  o f  U E T A  in A la sk a  at the ea rlies t possib le 
time. In  o rd e r  to p rom o te  com m erce in A la ska  and  ensu re tha t the state's reco rd ing  
system  is in a position to take advantage o f  e lec tron ic  re c o rd in g  capab ilities in the 
fu tu re , it is a lso recom m ended tha t the state adop t the o p tio n a l p rov is ion s fo r  
e lec tron ic  fi lin g  systems as contained in Sections 17 th rough  19. The  com m en ta ry  to 
U E T A  indicates tha t inc lusion o f  17-19 w ill no t have a d e trim en ta l im p o rt on the 
u n ifo rm ity  o f  adoption  o f  the Act, so long as Section 1-16 a re  adopted u n ifo rm ly  as 
p resen ted . I t  is h igh ly  im po rtan t to m ain ta in  the u n ifo rm ity  o f  this A ct, so it is 
fu r th e r  recom m ended tha t Sections 1-16 be adopted w ithou t change.

C onc lus ion

Alaska's recording system has made many significant advances in the past two years, 
including a premiere role as the first state in the nation to image all incoming recorded 
documents on a statewide basis, as well as the first state to make statewide document 
images available for public access in any recording office in the state. Other U.S. 
recording systems are county-based and unable to achieve the statewide coverage that our 
image base provides. Our web site contains ten different search options for researching 
nearly thirty years o f index records and is accessible by the public on a 24/7 basis. No 
other state can make that claim. The web site gamers more than 400,000 hits per month 
and is the most heavily accessed site in the Department o f Natural Resources. A number 
o f the title companies, financial institutions and other larger users o f recording services 
have discussed forming a task force to explore electronic recording with a eye toward its 
implementation in Alaska. Because so many users o f the recording system are out o f 
state lenders, electronic recording processes will put Alaska on a par with the Lower 48 
states in terms o f instantaneous recording operations. This will serve to facilitate 
commerce.

Ultimate benefits o f electronic recording systems include reduced recording times, 
reduced costs to all parties, improved productivity at recording offices and for major 
users, standardized processes and technologies, and improved customer service. UETA 
is the framework for achieving these benefits in Alaska's land recording system.

The State Recorder's Office appeals to all members o f the legislature, all government 
agencies, and all members o f the real estate recording industry to consider and support 
the passage o f UETA in this state at the earliest possible time. In today's global economy 
with increasingly technological advances, a united effort for more efficient and effective 
land recording systems should be o f paramount concern. UETA is the basic framework 
that will bring Alaska in synch with the vast majority o f all other states vis-a-vis 
electronic recordation.



A single unified approach to electronic transactions is desirable from many points o f 
view. White this white paper only addresses the view from one agency perspective - that 
o f the State Recorder's Office - other agencies will also benefit from the passage o f 
UETA. Increasingly, government work and services are being performed electronically 
and UETA is the means by which consistent procedures for such transactions can be 
assured. Failure to enact UETA could be detrimental to fostering electronic commerce in 
Alaska.



U N IF O R M  E L E C T R O N IC  T R A N S A C T IO N S  A C T  

- A Summary' -

The Uniform Law Commissioners promulgated the Uniform Electronic Transactions Act 

(UETA) in 1999. It is the first comprehensive effort to prepare state law for the electronic 

commerce era. Many states have already adopted legislation pertaining to such matters as digital 

signatures, but UETA represents the first national effort at providing some uniform rules to 

govern transactions in electronic commerce that should serve in every state. Although related to 

the Uniform Commercial Code, the rules o f UETA are primarily for “electronic records and 

electronic signatures relating to a transaction” that is not subject to any article o f the Uniform 

Commercial Code, except for Articles 2 and 2A. A “transaction” means an action or set o f 

actions occurring between two or more persons relating to the conduct o f business, commercial, 

or governmental affairs. Much is excluded in this definition, including required notices, 

disclosures or communications by courts and governmental agencies.

UETA applies only to transactions in which each party has agreed by some means to 

conduct them by electronically. Agreement is essential. Nobody is forced to conduct to 

electronic transactions. Parties to electronic transactions come under UETA, but they may also 

opt out. They may vary, waive u. disclaim most ofthe provisions o f UETA by agreement, even 

if  it is agreed that business will be transacted by electronic means. The rules in UETA arc almost 

all default rules that apply only in the event the terms of an agreement do not govern.

Electronic commerce means, o f course, persons doing business with other persons with 

computers and telephone or television cable lines. The Internet is the great marketplace for these 

kinds o f transactions; a marketplace developing almost daily in 1999 (and presumably into the 

foreseeable future). The outlines and boundaries for this marketplace are still unknown and 

developments are not predictable. It is not possible to predict with any certainty how new law 

should develop to serve that marketplace or any other electronic marketplace that might develop 

in the future.

However, a few things are known about the existing electronic marketplace and there are 

some assumptions about the law that governs transactions within it that can be made with 

reasonable certainty in 1999, and that will continue to be reasonably certain into the future.

l



Electronic transactions are conducted by communicating digitized information from one person 

to another. That digitized information can be communicated and stored without the use o f paper, 

and the basic language o f electronic transactions is frilly and inherently paperless. In fact, relying 

on paper for the memorialization o f transactions and upon manual signatures for verifying them 

are most likely to impede electronic transactions, adding to their costs. And there is no benefit to 

any party to an electronic transaction, with very few exceptions, in requiring that they be 

memorialized on paper with signatures that are manual. The need to expand requirements in the 

law for writings and manual signatures so that electronic records and electronic signatures will 

satisfy those requirements, is the one thing that is reasonably certain with respect to electronic 

transactions.

UETA does not attempt lo create a whole new system o f legal rules for the electronic 

marketplace. The objective o f UETA is to make sure that transactions in the electronic 

marketplace are as enforceable as transactions memorialized on paper and with manual 

signatures, but without changing any o f the substantive rules o f law that apply. This is a very 

limited objective—that an electronic record o f a transaction is the equivalent o f a paper record, 

and that an electronic signature will be given the same legal effect, whatever that might be, as a 

manual signature. The basic rules in UETA serve this single puipose.

The basic rules are in Section 7 o f UETA. The most fundamental rule in Section 7 

provides that a “record or signature may not be denied legal effect or enforceability solely 

because it is in electronic form.” The second most fundamental rule says that “a contract may 

not be denied legal effect or enforceability solely because an electronic record was used in its 

formation.” The third most fundamental rule states that any law that requires a writing will be 

satisfied by an electronic record. And the fourth basic rule provides that any signature 

requirement in the law will be met if  there is an electronic signature.

Almost all o f tlie other rules in UETA serve the fundamental principles set out in Section 

7, and tend to answer basic legal questions about the use o f electronic records and signatures.

Thus, Section 15 detennines when information is legaLy sent or delivered in electronic form. It 

establishes when electronic delivery occurs—when an electronic record capable o f retention by 

the recipient is legally sent and received. The traditional and statutory rules that govern mail



deliver)' o f the paper memorializing a transaction can’t be applied to electronic transactions. 

Electronic rules have to be devised., and UETA provides the rule.

Another rule that supports the general validity o f electronic records and signatures in 

transactions is the rule on attribution in Section 9. Electronic transactions are mostly faceless 

transactions between strangers. UETA states that a signature is attributable to a person if  it is an 

act o f that person, and that act may be shown in any manner. If a security procedure is used, its 

efficacy in establishing the attribution may be shown. In the faceless environment o f electronic 

transactions, the obvious difficulties o f identification and attribution must be overcome. UETA, 

Section 9 gives guidance in that endeavor.

Much has been much written about digital signatures in electronic commerce. What is a 

digital signature? It is really a method o f encryption that utilizes specific technology, In the 

faceless environment o f the electronic marketplace and particularly the Internet, such 

technologies are highly useful.

It is not wholly certain what the legal impact o f these technologies should be. For that 

reason UETA may not be characterized as a digital signature statute. It does facilitate the use o f 

digital signatures and other security procedures in rules such as the one in Section 9 on 

attribution. Section 10 provides some rules on errors and changes in messages. It favors tlie 

party who conforms to the security procedure used in the specific transaction against the party 

who does not, in the event there is a dispute over the content o f the message.

But nothing in UETA requires tlie use o f a digital signature or any security procedure. It 

is teclmologically neutral. Persons can use the most up-to-date digital signature technology, or 

less sophisticated security procedures such as passwords or pin numbers. Whatever parties to 

transactions use for attribution or assuring message integrity may be offered in evidence if there 

is a dispute.

UETA is procedural, not substantive. It does not require anybody to use electronic 

transactions or to rely upon electronic records and signatures. It does not prohibit paper records 

and manual signatures. Basic rules o f law, like the general and statutory law o f contracts, 

continue to apply as they have always applied.



There are three provisions in UETA that need special attention, and that are not directly 

in support ofthe basic rules in Section 7. First, UETA excludes transactions subject to the 

Uniform Commercial Code, except for those under Articles 2 and 2A, the Uniform Computer 

Information Transactions Act, laws governing estates and trusts, and any other specific laws that 

a state wants to exempt from the rules applied in UETA. Some writing and signature 

requirements in state law do not impact the enforceability o f transactions, and have objectives 

that should not be affected by adoption o f a statute like UETA. The limitation o f UETA to 

agreed electronic transactions will eliminate any conflict with other writing requirements for the 

most part. However, there is some room for jurisdiction-specific tailoring o f UETA permitted in 

each state, to assure no conflict. Exclusions should be carefully and conservatively selected. 

Most law relating to contracts and transactions between persons will serve the public better i f  

electronic records and signatures are recognized.

Second, UETA provides for “transferable records” in Section 16. Notes under Article 3 

and documents under Article 7 o f the Uniform Commercial Code are “transferable records” when 

in electronic form. Notes and documents are negotiable instruments. The quality o f negotiation 

relies upon the note or document as the single, unique token o f the obligations and rights 

embodied in the note or document. Maintaining that quality as a unique token for electronic 

records is the subject o f Section 16. A transferable record exists when there is a single 

authoritative copy o f that record existing and unalterable in the “control” o f a person. A person 

in “control” is a “holder” for the purposes o f transferring or negotiating that record under the 

Uniform Commercial Code. Section 16 is essentially a supplement to the Uniform Commercial 

Code, until its relevant articles can be fully amended or revised to accommodate electronic 

instruments.

Third, UETA clearly validates contracts formed by electronic agents. Electronic agents 

are computer programs that are implemented by their principals to do business in electronic form. 

They operate automatically, without immediate human supervision, though they are certainly not 

autonomous agents. They are a kind o f tool that parties use to communicate. Section 14 

provides that a person may form a contract by using an electronic agent. That means that tlie



principal, which is the person or entity which provides the program to do business, is bound by 

the contract that its agent makes.

When somebody buys something on the Internet, therefore, that person will be assured 

that the agreement is valid, even though the transaction is conducted automatically by a computer 

that solicits orders and payment information. Did anyone really think that every order on the 

Internet involves a direct communication with a human being?

Three sections o f UETA deal with electronic records that state governmental agencies 

create and retain. Section 17 allows a state to designate one agency or officer as the authority on 

creation and retention of governmental records. Section 18 allows a state to designate which 

agency or officer regulates the communication of electronic records and use o f electronic 

signatures between agencies and other persons. Section 19 allows a state to designate an agency 

or officer to set standards that promote consistency and interoperability between state agencies 

with respect to the use o f electronic records and signatures. All three sections are optional 

sections, there for the state that needs them, but not mandatory for all states in order to 

implement uniformity. These are very important provisions, however, because they provide a 

state with some root law for organizing the electronic business o f the state. They should be given 

very serious consideration in every state.

It is not possible to cover every aspect o f UETA in a short summary. This summary 

highlights some important aspects. The adoption of these rules will be a boon to electronic 

commerce. They will not artificially skew any market or make any substantive law relating to 

contracts any different from that governing transactions memorialized on paper. Every state 

should adopt them as quickly as possible.
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L A Y IN G  F O U N D A T IO N S  
F O R  E L E C T R O N IC  C O M M E R C E

T H E  U N IF O R M  E L E C T R O N IC  T R A N S A C T IO N S  A C T

© Patricia B rum fie ld  F ry  
P ro fesso r o f Law  

C hair, U n ifo rm  E lectronic T ransac tio ns A ct
D raftin g  C o m m ittee

1. E lectron ic  C om m erce  and  th e  Law . E lectronic com m erce refers to  th e  

n e w  w o rld  o f econom ic ac tiv ity  created  b y  ad v an ces in  in fo rm atio n  tech n o lo g y  

a n d  co m m u n ica tio n . T h is econom y is g en era tin g  o p p o rtu n itie s  across all sec to rs; 

it is a so u rce  o f n e w  jobs a n d  n e w  w ealth , a n d  is d ram atica lly  red u c in g  the co s t 

o f co m m u n ica tio n , in fo rm atio n  an d  transactions.

W hile  electronic  com m erce  has ex isted  for m an y  years, w ith  th e  ea rlie s t 

u ses o f ED I d a tin g  back  in to  the 1970s, the p u b lic  em ergence of the In te rn e t a n d  

the W orld  W id e  W eb h a v e  revo lu tio n ized  th is  y o u n g  a n d  v ib ran t econom ic 

sector. O n  all levels of g o v e rn m en t in  the U n ited  S tates, efforts are u n d e rw a y  to 

take a d v a n ta g e  of these  econom ic o p p o rtu n itie s  an d  realize the efficiencies m a d e  

po ssib le  by  th e  technologies.

T aken  literally , e lectron ic  com m erce ran ges from  o ld -fash ioned  te le p h o n e  

co n v ersa tio n s , th ro u g h  th e  use o f facsim iles, electronic m ail an d  electronic d a ta  

in te rch an ge , to  estab lish in g  a p resence on  a n d  co n d u c tin g  retail tran sac tio n s
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th ro u g h  th e  u s e  o f In te rn e t w ebsites. In  ea ch  m an ifesta tion , e lec tron ic  com m erce
~1 f * * '

p re se n ts  ch a llen g es fo r th e  legal sy stem , b u t  these  challenges a re  b ro u g h t to th e ir
i •

fu llest, m o s t o b v io u s  m an ifesta tion s w ith  com m ercial tran sac tio n s b a sed  on  

In te rn e t w eb s ite s . .

E lec tro n ic  co m m erce  po ses  a n u m b e r  o f challenges fo r th e  law . T lie firs t
' " .*• 1

a n d  m o s t fu n d a m e n ta l challenge is p re se n te d  by  th e  sim p le  fac t th a t tran sac tio n s  

m a y  b e  m e m o ria liz e d  o n  electronic co m m un ica tions, ra th e r  th a n  so lely  on  p a p e r . 

I t is no  lo n g e r accu ra te  to say  th a t p a p e r  is req u ired  in  o rd e r  to  assu re  th a t th ere  

w ill be a re c o rd  o f a tran sac tio n , in  o rd e r  to assu re  th a t a p a r ty  receives a co p y  o f 

te rm s a n d  c o n d itio n s , in. o rd e r  to a ssu re  th a t no tice  is g iv en  to  a co u n te r p a r ty . I t  

is n o t accu ra te  to say  th a t p a p e r  is re q u ire d  in  o rd e r to a ssu re  th a t so m eo n e  h a s  

"signed" a co m m u n ica tio n . Yet m o st o f o u r law s w ere  w ritte n  d u r in g  an  e ra  

w h e n  p a p e r  w a s  the on ly  realistic  m ed iu m  for co m m u n ica tin g  an d  s to rin g  

in fo rm a tio n  a n d  w h e n  o u r  m en ta l co nstruc ts  for su ch  concep ts as no tice, 

co m m u n ica tio n , se n d in g  a n d  d e liv e rin g  in fo rm ation , re c o rd in g  th e  te rm s of final 

ag reem en ts , etc. d e p e n d e d  on  p ap er.

T he f irs t s tep  to w a rd  lay ing  a legal fo u n d a tio n  fo r e lectron ic  co m m erc e  is 

to  clear a w ay  th e  b a rrie rs  to electronic com m erce. Each sta te  law  or re g u la tio n , 

each  local o r n a tio n a l law  o r reg u la tio n  th a t req u ires a w ritin g  o r s igna tu re , 

d e liv e ry  o r p ro d u c tio n  of an  o rig inal reco rd  im pairs  e lectronic com m erce. T h e  

efficiencies a re  lo st if the law  req u ires th e  p ro d u c tio n  of p a p e r  copies. A  re c e n t  

s tu d y  on  b e h a lf  of the F edera l R eserve B ank of B oston d isco v ered  m ore  th a n



2,500 d iffe re n t s ta te  law  ru les req u ir in g  th a t cancelled  checks be s to re d  by  

d ra w e rs . T hese s ta tu te s  ap p e a r to  be d esig ned  to assu re  th a t reco rd s o f financial 

tra n sa c tio n s  w ill be availab le  u p o n  su b seq u en t au d it. Such records can  be m a d e  

av a ilab le  e lectron ically , b u t n o t if the s ta tu te  says o n ly  the p a p e r cancelled check 

w ill suffice. A n d  th is does n o t o n ly  im pose  a b u rd e n  on  those w h o  d ra w  a n d  are 

re q u ire d  to  s to re  the cancelled  checks. I t  also m ean s th a t th e  check  collection 

sy s te m  c a n n o t sh o rt-c ircu it the ph ysical travels of th e  check. If a b a n k 's  

cu s to m ers  are re q u ire d  by  law  to sto re  the physical, cancelled  checks, th e  b a n k  

ca n n o t s to re  th em  o r au th o rize  anyone earlier in  the collection chain  to do  so .

U n fo rtu n a te ly , i t  is n o t possib le to s im p ly  w av e  a w a n d  a n d  redefine 

w ritin g s  a n d  s ig n a tu re s  to in c lud e  th e ir electronic co u n te rp a rts . In  m ost 

in stan ces su ch  a red efin itio n  w o u ld  serve adm irab ly . It certa in ly  w o u ld  su ffice  

in  a ll cases in  w h ich  th e  p u rp o se  o f the w ritin g  or s ig n in g  req u irem e n t is to 

in su re  th a t th e re  is a reco rd  o f a tran sac tio n  w h ich  p rese rv es  its te rm s o r a re c o rd  

p re se rv in g  ev idence o f the p arties ' assen t to  tlie transaction . E lectronic re c o rd s  

can se rv e  those  fu nctions qu ite  w ell. There is an o th e r b o d y  of law , h o w ev er, th a t 

g o v e rn in g  nego tiab le  in stru m en ts , w h ich  w o u ld  be b a d ly  d is ru p te d  by  su ch  a 

change. T h is b o d y  of law  is one w here  th e  righ ts a n d  liabilities of parties d e p e n d  

u p o n  th e  ph y sica l d e livery  o f a token  of rights. The techno log ists tell us th a t  they  

hav e  n o t y e t in v en ted  a technological schem e w h ich  w o u ld  enable  us to id e n tify  

the sing le , u n iq u e  an d  o rig inal electronic token. The rig h ts  an d  liabilities th a t  

n o w  d e p e n d  o n  or arise  from  negotiable in stru m en ts  law  can be m an ag ed  in  a
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leg a l sch em e, b u t  n o t in  one d e p e n d e n t u p o n  th e  transfer of a single, u n iq u e  

to k en . U n til th a t so rt o f tech n o lo g y  is in  p lace, h o w ev er, a p ro v is io n  w hich  

m e re ly  ch an g es  th e  de fin itio n  of w ritin g  an d  s ig n a tu re  w o u ld  d is ru p t th e  check 

co llec tion  sy s tem , th e  in v es tm e n t m ark e ts , co m m o d ity  an d  o th e r m ark e ts . In  th e  

m e a n tim e , e lec tro n ic  an a lo g u es to th e  ex isting  p a p e r  w o rld s  req u ire  a fu ll an d  

c o m p le te  re th in k in g  of th e  rig h ts  a n d  o b lig a tio ns of p a rties  in  those m arke ts , 

su c h  as w as  d o n e  in  th e  rev ision  o f U n ifo rm  C om m erc ia l C ode  A rticle  8. A n d  

th e  A rtic le  8 experience  has ta u g h t so m e v a lu ab le  lessons to th e  law  rev isers 

a b o u t the w isd o m  of techno logy  specific o r b u sin ess  m o d e l specific s ta tu te s  o r  o f 

a tte m p tin g  to  d ra f t  s ta tu te s  to  g o v e rn  sy stem s w h ic h  w e  believe w ill com e in to  

be ing , ra th e r  th a n  th ose  w h ich  a lread y  exist.

2. In tro d u c tio n  to  the U n ifo rm  E lectronic T ransactions Act. The U n ifo rm  

E lectron ic  T ran sac tio n s A ct is d e s ig n ed  to  set a so lid  legal fo u n d a tio n  for th e  u se  

o f e lec tro n ic  co m m u n ica tio n s  in  tran sac tio n s . T h e  goal of the d ra ft is to fac ilita te  

a n d  s u p p o r t  the d e v e lo p m en t o f th e  in fo rm atio n  econom y, a n d  in  p a rtic u la r  its 

p lace  iir co m m erc ia l transac tio ns, th ro u g h o u t th e  States. If th e  S tates act in  a  

u n ifo rm  a n d  co n stru c tiv e  m ann er, th e  tra d itio n a l role of the States in  tlie la w  of 

co m m erce  m a y  be  m ain ta in ed . If th ey  fail to  do  so , I believe th e  im p era tiv e  n e e d  

fo r co m m erc ia l ce rta in ty  m ay  lead  to  a sh ift of a sign ifican t p a r t  of th e  a u th o r i ty  

o f the  S tates to  th e  n a tio n a l governm en t.
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T he U ETA  is desig ned  to ap p ly  to any  tran sac tio n  w h ere  the p a rtie s  h ave  

ag reed  to d ea l electronically , v a lid a tin g  a n d  su p p o rtin g  tlie use  of electronic 

c o m m u n ica tio n s  an d  records. It p ro v id es  th a t p a rtie s  m a y  choose w h e th e r o r  n o t 

to  u se  e lec tron ic  com m unications in  th e ir  transactio ns. It w ill p u t  electronic 

co m m erce  a n d  p ap er-b ased  com m erce on  th e  sam e legal foo ting  an d  n o t 

d isc rim in a te  b e tw e en  d ifferen t form s o f technology.

5. T he Scope and  P rov isions of th e  UETA. T he g o vern in g  p rincip les 

w h ic h  h a v e  con tro lled  the d ra ftin g  are fairly  sim p le  to sta te , a lth o u g h  n o t so 

s im p le  to im p lem en t.

1. F irst, legal b a rrie rs  to e lectronic com m erce are  to be e lim inated .

2. Secondly , the  barrie rs  sh o u ld  b e  rem ov ed  in  a m an n e r w h ich  a ssu re s  

th a t th e  p a r tie s ' selection o r choice of m ed iu m  does n o t a lte r the ou tcom e of 

d isp u te s  b e tw e en  the parties , i.e. w h e th e r the p a rtie s  deal in the p a p e r  w o r ld  o r 

th e  electronic  w o rld , their re la tio nsh ip  sh o u ld  be subject to  the sam e legal 

p rinc ip les .

3. The d ra f t  sh ou ld  m a in ta in  m ed iu m  n e u tra lity  an d  technology 

n eu tra lity . It sh o u ld  n e ith e r assum e n o r requ ire  an y  p a rticu la r bu siness m o d e l
. * f r  •

for transac tio ns. The focus sh o u ld  be o n  the p u rp o se  of the legal req u irem e n t, 

ra th e r  th an  th e  fo rm  b y  w hich  it is satisfied. This also  sh o u ld  assu re  th a t th e  

d ra ft does n o t itself becom e a b a rrie r to electronic com m erce as techno logy a n d
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b u s in e ss  p rac tic es  co n tin u e  to  sh ift a n d  evo lve . M arke ts  a n d  b u sin ess  p eo p le  

sh o u ld  b e  free to  se lect techno log ies a n d  bu sin ess  m e th o d s  accord ing  to th e ir ,, 

n e ed s .

T u rn in g  to  th e  U ETA , it p ro v id e s  th a t an  electron ic  record , electronic 

s ig n a tu re  a n d  e lec tron ic  co n trac t sh a ll n o t  be  d e n ied  v a lid ity  on  th e  so le  g ro u n d  

th a t  th e y  a re  e lectronic. §106. It p ro v id e s  th a t electronic reco rd s sh all n o t be 

d e n ie d  ad m iss ib ility  in to  ev iden ce  on  th e  so le g ro u n d  th a t th ey  are e lec tron ic  o r 

th a t  i t  is n o t  in  its  o rig inal fo rm  o r is n o t an  orig inal. § 112. I t p ro v id es  th a t if  an  

o ffer ev o k es an  electronic  resp o n se , a co n trac t m ay  be  fo rm ed  w ith  the sam e 

effect as if th e  re c o rd  w as n o t electronic. §113. These are, I believe, th e  p iv o ta l 

p ro v is io n s  of th e  d raft.

A . Scope. O ne of the  m ost d ifficu lt p ro b lem s to  reso lve  h as  been  the 

q u e s tio n  o f th e  ap p ro p ria te  scope of th e  s ta tu te . L iterally  th o u san d s, p e rh a p s  

ten s  o f th o u sa n d s , o f p a p e r a n d  s ig n in g  req u irem e n ts  are b u rie d  in  sta te  law . 

T hese  can  ra n g e  from  the s tep s  a leg isla tu re  m u s t fo llow  to d e m an d  a sp ec ia l 

session , to  h o w  to execu te a w ill, to  ru les fo r filing  fin anc ing  s ta tem en ts w ith  th e  

s ta te , to ru le s  fo r g iv ing  co n su m er no tices, to co n trac t fo rm a tion  ru les. A n d  

so m e of th e  ru le s  are tied  to p ro p e rty  a n d  legal rig h ts  an d  ob ligations th a t c a n n o t 

re a d ily  b e  tra n s la te d  in to  th e  electronic w o rld , i.e. checks a n d  o th er n e g o tiab le  

in s tru m e n ts .
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A lth o u g h  th ere  w as so m e ea rly  sen tim en t fav o ring  a s ta tu te  w h ich  

exp lic itly  lis ted  th e  p ro v is io n s of s ta te  law  w h ich  w o u ld  be  am en d ed , 

p ra g m a tis ts  p rev a iled . T hey a rg u e d , w ith  som e m erit, th a t th e  resou rces o f th e  

D ra ftin g  C o m m ittee  w o u ld  n o t p e rm it su ch  specific item iza tio n  an d  e v a lu a tio n  

o f w ritin g  an d  s ig n in g  req u irem en ts , and  th a t a d e m an d  th a t State leg is la tu res  d o  

so  p r io r  to en ac tm en t w o u ld  u n d u ly  de lay  enactm en t. C onsensus em erg ed  th a t  

th e  b e s t a p p ro a c h  is to p ro v id e  th a t the  UETA  app lies to  electronic reco rd s  a n d  

e lec tro n ic  s ig n a tu re s  th a t " re la te  to an y  transac tio n ."  § 103. A n d  th en  p ro c e e d  to  

create  a p p ro p ria te  exclusions. Section 103 excludes ru les o f law  re la tin g  to  th e  

c rea tio n  an d  execu tion  of w ills and  codicils, an d  te s tam en ta ry  tru sts . It e x c lu d e s  

ex is tin g  A rticle  1 o f the U n ifo rm  C om m ercial C ode, excep t §§ 1-107 an d  1-206, 

A rtic les 3 th ro u g h  9 of th e  C ode  as cu rren tly  ap p ro v ed , an d  rev ised  A rticles 2 

a n d  2A  an d  U C ITA , except as th ose  s ta tu te s  m ay  p ro v id e . It recognizes th a t  

som e S tates m ay  choose to specifically  exclude p a rticu la r s ta tu te s, a lth o u g h  th e  

co m m en ts w ill u rg e  cau tion  in  selecting  ad d itio n a l exclusions.

In  ad d itio n , §103 exp lic itly  sta tes th a t the A ct w ill a p p ly  to electronic 

reco rd s o r s ig n a tu re s  o th e rw ise  excluded  w h en  u sed  for transac tio ns su b jec t to a 

law  o th e r th a n  th e  ones specified  as excluded . Thus, fo r exam ple, w h ile  U C C  

A rtic les 9 ap p lies  generally  to a transac tio n  creating  a security  in te res t in  

p e rso n a l p ro p e rty , it excludes la n d lo rd 's  liens. T hus th is A ct w o u ld  ap p ly  t o  the 

c rea tio n  of a lan d lo rd 's  lien  if th e  law  o therw ise  app licab le  to such  liens d id  n o t  

p ro v id e  o therw ise .
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To su m  u p  the d iscu ssio ns on  th e  sco p e  of the U ETA , an d  th e  conclusions 

w h ic h  h a v e  b e e n  reached , th e  UETA  w ill a p p ly  to "a n y  tran sac tio n "  un less th e  

la w  g o v e rn in g  it  is specifically  excluded . E xclusions w ill in c lu d e  te s tam en ta ry  

d o cu m en ts , g en era lly  th e  rev ised  UCC, a n d  a n y  o th e r  s ta tu te s  specifically  

ex c lu d ed . A ll o th e r  transac tio ns in w h ich  th e  p a rtie s  h av e  ag reed  to deal 

e lec tro n ica lly  w ill be  includ ed ..

H o w ev e r, th e  U ETA  o n ly  app lies to  the  p ro c e d u ra l aspec ts o f the 

tra n sa c tio n , i.e. th e  use o f electronic co m m u n ica tio n s a n d  records. A  tra n sa c tio n  

su b jec t to tlie  A ct also w ill be subject to  ap p licab le  su b s tan tiv e  ru les o f law . Tire 

U ETA  is d e s ig n e d  to  in te rac t w ith , n o t su p p la n t, th e  b o d ies o f law  w hich  

o th e rw ise  g o v e rn  co n tract fo rm ation , reco rd -re ten tio n , th e  perfo rm an ce  o f 

ob lig a tio n s a n d  rig h ts  an d  liabilities of th e  pa rties . T he UETA  w ill no t, e x c e p t as 

is specifically  s ta ted , affect req u irem en ts  re la tin g  to a specific m o d e  of d e liv e ry  o r  

d isp la y  of in fo rm atio n . If a ru le  of law  req u ire s  th a t in fo rm atio n  be p ro v id e d  in  

w ritin g , § 107 req u ire s  th a t the in fo rm ation  m ay  be fu rn ish ed  in  a reco rd  th a t  is 

u n d e r  th e  co n tro l o f the p e rso n  to w h ich  it is p ro v id ed  an d  capab le  o f re te n tio n . 

T h is is in  accord  w ith  the F ederal R eserve B o ard 's  in te rim  ru le  for e lectron ic  

fu n d s  transfers . A s to no ta riza tio n , §110 p ro v id es  th a t th a t if the  law  re q u ire s  a 

n o ta riza tio n  it is sa tisfied  if an  electronic reco rd  in clud es, in  a d d itio n  to the 

elec tron ic  s ig n a tu re  to be no ta rized , th e  e lectron ic  s ig n a tu re  o f a n o ta ry  p u b lic  

to g e th e r w ith  all o th er in fo rm ation  req u ired  to  be in c lu d ed  by  o ther a p p lic a b le
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law . W h e th e r an  electronic reco rd  o r e lec tron ic  s ig n a tu re  w ill h a v e  legal 

co nsequ ences is d e te rm in e d  by  a co m b in a tio n  of UETA  an d  o th e r  app licab le  law

B. Securih/ Procedures. T u rn in g  to  secu rity  p ro ce d u res , th e  U ETA  defines
t

a se cu rity  p ro c e d u re  as:

a  p ro c e d u re  em p lo y ed  for th e  p u rp o se  of ve rify in g  th a t an  electronic 
s ig n a tu re , reco rd , o r p e rfo rm an ce  is th a t  of a specific p e rso n  o r fo r 
d e tec tin g  changes o r e rro rs  in  th e  in fo rm atio n  in an  electronic reco rd . The 
te rm  in c lu d es  a p ro ce d u re  th a t req u ires  the  use  o f a lg o rith m s o r o th e r 
codes, id en tify in g  w o rd s  o r n u m b ers , en cry p tio n , o r callback o r o th e r 
ac k n o w le d g m en t p ro ced u res .

T he U ETA  do es n o t p ro v id e  th a t a secu rity  p ro c e d u re  h a s  an y  p a r tic u la r  le g a l

effect. R a th e r it p ro v id es , in  § 108, th a t an  e lectron ic  record  o r e lectron ic

s ig n a tu re  is a ttr ib u tab le  to a p e rso n  if it w as th e  ac t o f the p e rso n . This m a y  b e

p ro v e n  in  an y  m an n er, in c lu d in g  a sh o w in g  of the efficacy of a secu rity

p ro c e d u re  w h ich  h as  been  ap p lied . The effect of an  electronic reco rd  o r

s ig n a tu re  on  th e  respo nsib ility  o f a p e rso n  is th en  d e te rm in e d  from  the c o n te x t

an d  su rro u n d in g  circum stances, in c lu d in g  an y  ag reem en t of th e  p a rties . In  o th e r

w o rd s, th e  effect of the use of the techno logy  is left to the o rd in a ry , g a rd en

v arie ty  ru le s  of ev idence, con tracts, etc.

C. Electronic Agents. A lth o u g h  th e  use o f au to m a ted  p ro g ra m s fo r th e  

co n d u c t of tran sac tio n s has been  p o ss ib le  for a co up le  of decad es, w ith  th e  

em erg ence  of th e  In te rn e t au to m atio n  of transactions has becom e com m on. Y e t 

m ost of th e  law  of p rinc ipa l an d  ag en t assum es the existence of h u m a n  a c to rs . 

F rom  one persp ec tiv e , electronic ag en ts  o r h o ts  an d  au to m ated  tra n sa c tio n s  are
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m ere ly  too ls u se d  by  in d iv id u a ls  o r o th er actors. F rom  an o th er, th e re  is concern  

th a t  p re -p ro g ra m m e d  o p era tio n s  o f co m p u te rs  o r o th er devices w ill n o t  be 

reg a rd ed  as su ffic ien t "m an ifes ta tio ns o f assen t"  in  th e  eyes of so m e  courts . To 

a llay  su ch  concerns, tine U ETA  explicitly  p ro v id es  th a t a co n trac t m a y  b e  fo rm ed  

b y  th e  in te rac tio n  of e lectronic agents, w h e th e r  w ith  o th e r e lectron ic  ag en ts  o r  

w ith  in d iv id u a ls . § 113.

D. Automated Transactions. In  ad d itio n , concerns h a v e  been  ex p re sse d  th a t 

in  a u to m a te d  transac tio ns an  in a d v e r te n : p re ss in g  o f a co m p u te r b u tto n  m a y  

re su lt in  a p a r ty  be ing  b o u n d  w ith o u t in te n d in g  to-contract. This m ig h t be  ca lled  

th e  "fin g er tw itch in g "  issue. T hese concerns h a v e  been  so p e rv a s iv e  th a t  a 

specia l r ig h t to  avo id  a tran sac tio n  is p ro v id e d  fo r in a d v e rte n t e rro r  in  

a u to m a te d  transactions in  cases w h ere  th e  electronic ag en t d id  n o t a llo w  for th e  

p rev e n tio n  o r co rrection  of the e rro r. In su ch  a case, a p a r ty  m ay  av o id  a 

tran sac tio n  caused  by an  in a d v e rte n t e rro r p ro v id e d  that, on  le a rn in g  th a t  th e  

o th e r p a r ty  be liev ed  a tran sac tio n  h a d  o ccu rred , the in d iv id u a l g ives p r o m p t  

notice of th e  e rro r, has n o t u se d  or received  the b enefit of th e  transac tio n , a n d  

com plies w ith  a n y  in stru ctio ns fo r re tu rn  o r d e stru c tio n  of th e  co nsidera tion  

received. § 109.

E. Tivie and Place of Sending and Receivt. O ne of the m o st d ifficu lt is su e s  

for an y  d ra fte rs  a ttem p tin g  to  deal w ith  e lectron ic  com m erce, an d  one o n  w h ic h  

there  does n o t seem  to be  an y  d ev e lo p in g  consensus, relates to issues a r is in g  

from  the irre levance of g eo g rap h y  in  electronic com m erce. There is a c lu s te r  of
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is su es  w h ich  are  b e in g  d e b a te d  on  local, n a tio n a l a n d  in te rn a tio n a l venues. 

T h ere  is p le n ty  o f no ise , b u t p rec io u s little  consensus..

The U ETA  h a s  tak en  th e  p o s it io n  th a t it sh o u ld  lay  found atio ns.

W h a te v e r ru le s  m a y  evo lve in  the fu tu re , th ey  m ay  be  ap p lied  ag a in s t Section 

114 o f th e  U ETA , w h ich  specifies b o th  th e  tim e a n d  p lace  of se n d in g 'a n d  rece ip t 

of co m m u n ica tio n s . T he focus in  te rm s of g eo g rap h y  is on  the location  of th e  

re sp ec tiv e  p a rtie s , i.e. th e ir  p laces o f bu sin ess  o r residences. The focus in  

te m p o ra l te rm s is o n  w h e n  m essages leave the se n d e r 's  in fo rm atio n  system  o r  

e n te r  th e  rec ip ie n t's  sy stem , o r one accessible b y  tlie recipient.

F. Transferable Records. Section 115 explicitly  p ro v id es  th a t p a rties  m a y  

o b ta in  the benefits  o f n eg o tiab ility  in  a n  electronic en v iro nm en t. It p ro v id es  th a t, 

if th e  is su e r of a reco rd  explic itly  ag rees it is subject to th is Act, a p e rso n  in  

co n tro l of th e  reco rd  m a y  hav e  the rig h ts , a n d  an  ob ligor m ay  h av e  th e  liab ilities, 

w h ic h  w o u ld  ex ist fo r an  eq u iv a len t p a p e r  no te  or d o cu m en t of title u n d e r  th e  

U n ifo rm  C om m ercia l C ode. These p ro v is io n s are d esig n ed  to p e rm it co m m erc ia l 

in te re s ts  to p ro ceed  w ith  th e  d ev e lo p m en t of ap p ro p ria te  sy stem s for 

es tab lish in g  co n tro l of su ch  transferab le  records w ith o u t h a m p erin g  e x p e d ite d  

rev iew  of neg o tiab ility  in  an  electronic en v iro nm en t.

G. Government Records. P art 2 o f the  UETA au tho rizes g o v e rn m en ta l 

en titie s , a t all levels of the State, to create  an d  re ta in  electronic records and  t o  

co n v e rt w ritten  reco rd s in to  electronic databases. W e have been  u rg ed  by  m a n y  

to in c lu d e  su ch  p rov isio ns, an d  of course  an y  g o vernm en ta l ru les co n ce rn in g
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co m m erc ia l in te rac tio n s  w ith  g o v e rn m en ta l agencies w ill h a v e  a m ajo r im p ac t o n  

th e  ad o p tio n  o f techno log ies, m e th o d s  o f reco rd -k eep in g , a n d  bu sin ess  m o d e ls  

se lec ted  b y  com m erce. T he D raftin g  C o m m ittee  h a s  n o t fe lt a t lib e rty  to  do  m o re  

th a n  au th o riz e  g o v e rn m en t agencies. W e a re  co nv inced  th a t  a m a n d a te  w o u ld  

h a rm  en ac tm en t, d u e  to th e  p rice  tag  w h ich  co u ld  accom pan y  su ch  a b ill irv m a n y  

states.. In s te a d , P a r t 2 au th o rize s  agencies to  create  an d  re ta in  reco rd s, to  accep t 

a n d  d is tr ib u te  electron ic  reco rd s, an d  to  w rite  the  reg u la tio n s w h ic h  n ecessa rily  

m u s t  g o v e rn  th e ir  u se  o f e lectronic  techno log ies. F inally , it en co u rag es  a n d  u rg e s  

a ll su ch  reg u la tio n s  to en co u rag e  an d  p ro m o te  in te ro p e ra b ility  o f th e ir  sy stem s.



U N IFO R M  E L E C T R O N IC  TRAN SACTIO NS A CT

- A Summaiy -

The Uniform Law Commissioners promulgated the Uniform Electronic Transactions Act 

(UETA) in 1999. It is the first comprehensive effort to prepare state law for the electronic 

commerce era. Many states have already adopted legislation pertaining to such matters as digital 

signatures, but UETA represents the first national effort at providing some uniform rules to 

govern transactions in electronic commerce that should serve in every state. Although related tc 

the Uniform Commercial Code, the rules o f UETA are primarily for “electronic records and 

electronic signatures relating to a transaction” that is not subject to any article o f the Uniform 

Commercial Code, except for Articles 2 and 2A. A “transaction” means an action or set o f 

actions occurring between two or more persons relating to the conduct o f business, commercial, 

or governmental affairs. Much is excluded in this definition, including required notices, 

disclosures or communications by courts and governmental agencies.

UETA applies only to transactions in which each party has agreed by some means to 

conduct them by electronically. Agreement is essential. Nobody is forced to conduct to 

electronic transactions. Parties to electronic transactions come under UETA, but they may also 

opt out. They may vary, waive or disclaim most o f the provisions o f UETA by agreement, even 

if it is agreed that business will be transacted by electronic means. Tlie rules in UETA are almost 

all default mles that apply only in the event the terms of an agreement do not govern.

Electronic commerce means, o f course, persons doing business with other persons with 

computers and telephone or television cable lines. The Internet is the great marketplace for these 

kinds o f transactions; a marketplace developing almost daily in 1999 (and presumably into the 

foreseeable future). The outlines and boundaries for this marketplace are still unknown and 

developments are not predictable. It is not possible to predict with any certainty how new law 

should develop to serve that marketplace or any other electronic marketplace that might develop 

in tlie future.

However, a few things are known about the existing electronic marketplace and there are 

some assumptions about the law that governs transactions within it that can be made with 

reasonable certainty in 1999, and that will continue to be reasonably certain into tlie future.

J



delivery o f the paper memorializing a transaction can’t be applied to electronic transactions. 

Electronic rules have to be devised., and UETA provides tlie rule.

Another rule that supports the general validity o f electronic records and signatures in 

transactions is the rule on attribution in Section 9. Electronic transactions are mostly faceless 

transactions between strangers. UETA states that a signature is attributable to a person i f  it is an 

act o f that person, and that act may be shown in any manner. If a security procedure is used, its 

efficacy in establishing the attribution may be shown. In the faceless environment o f electronic 

transactions, the obvious difficulties o f identification and attribution must be overcome. UETA, 

Section 9 gives guidance in that endeavor.

Much has been much written about digital signatures in electronic commerce. What is a 

digital signature? It is really a method o f encryption that utilizes specific technology. In the 

faceless environment o f the electronic marketplace and particularly the Internet, such 

technologies are highly useful.

It is not wholly certain v/hat the legal impact o f these technologies should be. For that 

reason UETA may not be characterized as a digital signature statute. It does facilitate the use o f 

digital signatures and other security procedures in rules such as the one in Section 9 on 

attribution. Section 10 provides some rules on errors and changes in messages. It favors the 

party who conforms to the security procedure used in the specific transaction against the party 

who does not, in tlie event there is a dispute over the content o f the message.

But nothing in UETA requires the use o f a digital signature or any security procedure. It 

is technologically neutral. Persons can use the most up-to-date digital signature technology, or 

less sophisticated security procedures such as passwords or pin numbers. Whatever parties to 

transactions use for attribution cr assuring message integrity may be offered in evidence i f  there 

is a dispute.

UETA is procedural, not substantive. It does not require anybody to use electronic 

transactions or to rely upon electronic records and signatures. It does not prohibit paper records 

and manual signatures. Basic rules o f law, like the general and statutory law o f contracts, 

continue to apply as they have always applied.



principal, which is the person or entity which provides the program to do business, is bound by 

the contract that its agent makes.

When somebody buys something on the Internet, therefore, that person will be assured 

that tlie agreement is valid, even though the transaction is conducted automatically by a computer 

that solicits orders and payment infonnation. Did anyone really think that every order on tlie 

Internet involves a direct communication with a human being?

Three sections o f UETA deal with electronic records that state governmental agencies 

create and retain. Section 17 allows a state to designate one agency or officer as the authority on 

creation and retention o f governmental records. Section 18 allows a state to designate which 

agency or officer regulates the communication o f electronic records and use o f electronic 

signatures between agencies and other persons, Section 19 allows a state to designate an agency 

or officer to set standards that promote consistency and interoperability between state agencies 

with respect to the use o f electronic records and signatures. All three sections are optional 

sections, there for the state that needs them, but not mandatory for all states in order to 

implement uniformity. These are very important provisions, however, because they provide a 

state with some root law for organizing the electronic business o f the state. They should be given 

very serious consideration in every state.

It is not possible to cover every aspect o f UETA in a short summary. This summary 

highlights some important aspects. The adoption of these rules will be a boon to electronic 

commerce. They will not artificially skew any market or make any substantive law relating to 

contracts any different from that governing transactions memorialized on paper. Every state 

should adopt them as quickly as possible.
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WHY STATES SEIOULD ADOPT 
THE UNIFORM ELECTRONIC TRANSACTIONS ACT

The Uniform Electronic Transactions Act (UETA) allows the use o f electronic records 
and electronic signatures in any transaction, except transactions subject to the Uniform 
Commercial Code. The fundamental purpose o f this act is to remove perceived barriers to 
electronic commerce.

The UETA is a procedural statute. It does not mandate either electronic signatures or 
records, but provides a means to effectuate transactions when they are used. The primary 
objective is to establish the legal equivalence o f electronic records and signatures with paper 
writings and manually-signed signatures.

There are many reasons why every state should adopt tlie Uniform Electronic 
Transactions Act.

0  UETA defines and validates electronic signatures. An electronic, signature
is defined as “an electronic sound, symbol, or process attached to or 
logically associated with an electronic record and executed or adopted by a 
person with the intent to sign the electronic record.”

0 UETA removes writing and signature requirements which create barriers
to electronic transactions.

0 UETA insures that contracts and transactions are not denied enforcement
because electronic media are used.

0  UETA insures that courts accept electronic records into evidence.

C> UETA protects against errors by providing appropriate standards for the
use o f technology to assure party identification.

0 UETA avoids having the selection o f medium (paper vs. electronic)
govern the outcome of any disputes or disagreements, and it assures that 
parties have the freedom to select the media for their transactions by 
agreement.

0  UETA authorizes state governmental entities to create, communicate,
receive and store records electronically, and encourages state 
governmental entities to move to electronic media.
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FED E R A L PR EEM PTIO N  AND ELEC TRO N IC  C O M M ER C E
by Patricia Brumfield Fry1

President Clinton signed the Electronic Signatures in Global and National Commerce Act (E-Sign) 
on June 30, 2000. Nineteen States have enacted the Uniform Electronic Transactions Act (UETA); it is 
pending in several others, Both acts validate the use of electronic records and signatures; they overlap 
significantly. Each statute provides that electronic contracts and signatures shall not be denied legal effect 
or enforceability because they are electronic. Nevertheless, the two acts are not identical, either in scope 
or substance. This memorandum considers the extent to which E-Sign preempts UETA.

E-Sion S102 Preemotion: E-Sign § 102(a) states that States may modify, limit or supersede the 
electronic contracting provisions of E-Sign under limited conditions. If the State has enacted UETA as 
approved and recommended by NCCUSL in 1999, the State law will govern. This provision is subject to 
two important caveats. First, if a State has accepted the invitation in UETA §3(b)(4) to exclude State laws 
not listed by the drafters, the added exclusions are preempted to the extent inconsistent with E-Sign.

E-Sign permits States to enact the uniform version of UETA without fear of preemption. The sec­
ond caveat relates to the effect of non-uniform enactment. The best interpretation, consistent with general 
preemption principles, is that any non-uniform provisions of such an enactment are to be evaluated under 
§102(a)(2), which states that State law may modify, limit or supersede the federal legislation only if it "spec­
ifies the alternative procedures or requirements for the use or acceptance of electronic records or elec­
tronic signatures, provided:

(a) any alternative procedures or requirements are consistent with Titles I and II and

(b) the alternative procedures do not require, or give greater legal status or effect to use or 
application of a specific technology or technological specification." [Note, however, that there is an 
exclusion from this provision for the procurement regulations or laws of the States.]

In addition, any State law, if enacted after E-Sign, must refer specifically to the federal legislation.

Under the preferred interpretation, inconsistent non-uniform provisions are ineffective but the bal­
ance would survive. There are other possible readings of the preemption language. Under one, if a State 
includes any non-uniform provision, the entire enactment is ineffective and federal law governs. This read­
ing is consistent with the literal language of subsection (a)(1) and would force every provision to be evalu­
ated under subsection (a)(2). Under the second alternative reading, non-uniform provisions do not sur­
vive, whether or not acceptable under subseciion (a)(2).

1 © 2000 Patricia Brumfield Fry
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The preemption provision of E-Sign §102 may be unique in its drafting style. It does not follow the 
models found in other legislation, such as the Consumer Credit Protection Act, or in federal regulations, 
such as the Federal Reserve Board's Regulation CC. To the extent that State law is not an enactment of 
the uniform language of UETA, it may not be possible to determine whether the effect of E-Sign has been 
avoided until there has been judicial review.

Additional Preemption Issues in E-Sian:

UETA §8(b) provides that if a State law requires records to be posted or displayed, sent or 
communicated, or provides for specific formatting for stated information, the method pro­
vided in that State law must be followed. E-Sign §102(c) states explicitly that this provi­
sion may not be used by any State to "circumvent" the federal law by imposing 
"nonelectronic delivery methods" which would be enforced under UETA §8(b).

UETA §§ 12(f) and (g) permit States to impose requirements, in addition to ihe use of elec­
tronic media, for records retained for evidentiary, audit or like purposes or for records with­
in the jurisdiction of a state agency. The provisions of E-Sign §104 limit that power by 
stating it may not be exercised in a manner inconsistent with the federal Act.

E-Sign §104 specifies that State regulations or orders may not impose requirements in 
addition to those found in E-Sign §101 and may not require, or accord greater legal status 
to implementation of specific technologies. As a condition to any such regulation or order, 
the State agency-must find that the regulations or orders are-substantially justified, are 
substantially equivalent to requirements imposed on paper records, and will not impose 
unreasonable costs on the acceptance use of electronic records.

Limits on State Power to Supersede. The savings provisions of E-Sign §102 apply only to the 
electronic contracting provisions of the statute. They do not apply to the other titles of E-Sign, i.e. the 
exclusions found in §103, the provisions governing the powers of State and Federal agencies in §104, the 
studies required by §105, the provisions on transferable records in Title II or the provisions on promotion of 
international electronic commerce in Title III. This fact does not automatically render other State law inef­
fective, but it does mean that to the extent the federal legislation overlaps such laws, the federal legislation 
will prevail.
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WHY ENACT U ETA ?
THE ROLE OF UETA AFTER E-SIGN

by Patricia Brumfield Fry1

President Clinton signed the Electronic Signatures in Global and National Commerce Act (E-Sign) on 
June 30, 2000. Nineteen States have enacted the Uniform Electronic Transactions Act (UETA); it is pending 
in several others. Both acts validate the use of electronic records and signatures; they overlap significantly, 
Each statute provides that electronic contracts and signatures shall not be denied legal effect or enforceability 
because they are electronic. In some cases the federal legislation uses the language of UETA without 
change. Nevertheless, the two are not identical, either in scope or substance. UETA is more comprehensive 
than the federal legislation, including subjects not addressed by E-Sign. Other issues are addressed 
differently. This memorandum discusses the role of UETA after E-Sign.

How is UETA more comprehensive than E-Sian?

A. Attribution. Often the issue is not whether a record has been signed, but rather whose signature 
appears. Even if Patricia B. Fry appears on a record, I cannot be bound if the name was not placed by me, 
ratified by me, or inserted by someone acting on my authority. UETA §9 states that an electronic record or 
signature is attributed to a person if it was the act of the person. This can be proved by any relevant 
evidence, including the fact some technology or password wasused to establish who attached the signature. 
Section 9 clarifies that the effect of a record or signature on the person to whom it is attributed is determined 
from the context and surrounding circumstances at the time of the creation, execution or adoption of the 
record. E-Sign does not address attribution.

B. Effect of Party Agreement. UETA provides that parties may enter into agreements concerning 
their use of electronic media. For example, UETA §9 refers to the parties' agreement as a factor in 
determining the effect of an electronic record and §10 refers to the parties’ agreement to use security 
procedures. E-Sign contains no provisions on variation by agreement.

C. Send and receive. UETA §15 ties the determination of whether something has been sent or 
received to the communication systems used by the parties and specifies that, unless otherwise agreed, they 
are sent or received from the parties’ principal place of business or residence. E-Sign does not deal with the 
question of when an electronic record is sent or received.

D. Effect of Change or Error. UETA §10 contains provisions governing the effect of failure to use an 
agreed security procedure and the impact of mistakes made by an individual while dealing with an electronic 
agent. It specifies that the rules of mistake otherwise apply. E-Sign has no provisions dealing with mistakes 
or errors in electronic communications.

F. Admissibility. UETA §13 specifies that electronic records are not to be denied admissibility into

l© 2000 Patricia Brumfield Fry
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evidence solely because the records are in electronic format. There is no parallel provision in E-Sign.

G. Transferable Records. E-Sign Title II provides for electronic analogs to paper negotiable notes in 
transactions secured by real property, and does so in language which is in material part directly imported 
from UETA §16. The provisions ofthe UETA are broader in scope, applying to all documents which would, if 
on paper, be either a promissory note under UCC Article 3 or a document of title under UCC Article 7.

What does UETA do differently from E-Sian? To the extent a State has enacted the uniform 
version of UETA, the UETA treatment of these matters should prevail.

A. Consumer Protection. The federal legislation focuses on regulating the manner ir consumer 
assent to deal electronically, while UETA emphasizes how parties are to comply with State consumer 
protection rules. The federal provisions call for a study of the extent to which the regulation benefits or 
burdens electronic commerce and recommendations from the Department of Commerce and Federal Trade 
Commission on whether they should be modified.

B. Record-keeping. E-Sign §101(d) follows, in material part, UETA §12(a), (b), (d) and (e). The 
federal legislation requires that the record remain accessible “to all persons who are entitled to access by 
statute, regulation, or rule of law" for the time specified, as a condition to enforceability. Query whether it is 
sufficient that the record is subject to discovery. UETA requires accessibility for later reference.

UETA § 12(c) specifies that persons may satisfy their record-keeping obligations through the use of 
third parties. E-Sigr. is silent. UETA states that retained electronic records satisfy evidentiary, audit and 
similar requirements. There is no specific parallel in the federal legislation. UETA permits the States to 
impose restrictions on the use of electronic records for audit or like purposes. E-Sign, in provisions which 
are not displaced in a State which enacted UETA [See §104], provides that states may not impose paper 
requirements through their rule-making power.

C. Automated transactions. E-Sign §101(h) states that the fact an electronic agent was involved in 
contract formation does not affect enforceability, provided that the agent's activity is attributable "to the 
person to be bound." UETA §14 states that the use of electronic agents will not defeat contract formation. 
UETA also has provisions governing changes or errors during the transmission of electronic records. UETA 
§10 provides rules on the effect of records when a party fails to use an available security procedure to detect 
the change or error and a provision for unwinding mistakes made by individuals dealing with electronic 
agents. It specifies that in all other cases, other State law governing mistake is applicable. There are no 
parallel provisions in E-Sign.

D. Effect of Other State Law. UETA defers explicitly to the provisions of other State law for most 
substantive determinations. Questions of authority, agency, forgery, contract formation, etc., are determined 
by other State law. E-Sign states in §101(b) that it does not affect any legal requirement beyond 
requirements for writings, signatures, and the like.

E. Powers of State governments. UETA bracketed §§17-19 authorize State governments to 
migrate, in an orderly fashion, to electronic technologies. Some States are far along in the process of 
migration, others have much work to do. The provisions of UETA are permissive and authorizing; they 
contain no mandatory provisions. E-Sign restrains the States by limiting their powers.
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American Council of Life Insurance

Carroll A. Campbell, Jr. 
President & Chief Exeoutive Wiser

November 2 4 ,1 9 9 9

M r. John. L . McClaugherty
President i
National Conference o f  Commissioners on Un iform  State Laws 
211 East Ontario Street, Suite 1300 
Chicago, Illin o is  60611

t
Re: The U n ifo rm  E lectron ic Transactions Act, /

Dear M r. M cC laugherty:
i

I  am writing on beha lf o f  the American Council o f  L ife  Insurance ("A C L I" ) to express our organization's 
strong support fo r  the Un ifo rm  Electronic Transactions Act ("U E TA "), as adopted by the National 
Conference o f  Commissioners on U n ifo rm  State Laws ("N C C U SL").

A C L I Ls a national trade association comprised o f  almost 500 member legal reserve li fe  insurance 
companies. A C L I s ta ff had Observer status during the U ETA  Drafting Committee deliberations, and we 
appreciate the ab ility  to participate in N C C U SL ’s drafting process. O u r member companies view 
authentication legislation, as vital to the continued growth o f  electronic commerce, and I  commend 
N C C U SL  fo r  accepting the challenge o f  drafting a model act that w ill help a ll businesses and. consumers 
by providing lega l certainty to electronic signatures and electronic records.

Our member companies believe that U ETA  is a  w ell written, balanced law  that w ill fac ilita te electronic 
commerce vrhile preserving substantive state lew. UETA  is technology and industry neutra l, taking into 
account the dynam ic nature o f  the In ternet W e believe UETA ’s recognition o f  e lectronic records is 
particu larly critical to  providers o f  financial services, including li fe  insurers.

Thank you again fo r the excellent w ork your organization has provided. A C L I w i ll be active ly  supporting 
enactment o f  U E T A  in the states this upcom ing legislative season. Please le t m e know  i f  there is  any 
specific assistance A C L I can provide as U ETA  is introduced in the various states.

Sincerely,

Carroll A. Campbell, Jr.

1001 PENNSYLVANIA Al/ENUE. N.W.WASHINGTON, D.C.200OMHIJ9 20Z/B2A2QOO • MCG1M1LE 203/8343319 ‘
TOTPL P . 0 3



N ational C onference o f  C om m issioners  
On U niform  State L aw s  

211 E. O ntario Street, Suite 1300  
C hicago, Illino is 60611

December 1, 1999

Re: U niform  E lectronic T ransactions A ct  

D ear C om m issioners:

I am w riting on b eh a lf o f  the E quipm ent L easin g  A sso c ia tio n  o f  A m erica  
(E LA ) to v o ic e  our enthusiastic support for the n ew  U niform  E lectronic  
T ransactions A c t (U E T A ). Our E L A  m em bers have a vital interest in U E T A  to 
facilitate internet com m erce as a w a y  to  conduct the m ore than f  20 0  b illion  in  
equipm ent leasin g  transactions that occu r each year in this country.

I. O v e r v ie w  o f  th e  U E T A  S ta tu te

T he statute is  m inim alist and “procedural.” It facilitates internet 
com m erce b y  replacing the current h od ge-p od ge o f  state la w s1 w ith  a fair and  
predictable set o f  uniform rules on  electron ic com m erce.

A . C en tra l P r o v is io n s . E ssen tia lly , U E T A  provides that e lectron ic  
records, signatures and contracts are ju st as e ffective  and enforceable (and  
adm issib le in ev id en ce) as their o ld -fash ion ed  paper counterparts. U E T A  se c tio n  7 
thus p rovides that:

1 Over the past several years, a number o f States have enacted statutes giving legal effect 
to certain types o f electronic contracts and electronic signatures. But these new statutes are not 
uniform: Some o f them are limited to electronic contracts and signatures that are authenticated 
with digital certificates and public key/private key cryptography meeting specified criteria. Other 
state laws validate a broader class of electronic signatures and contracts. Some state statu tes 
recognize electronic signatures and contracts only in the context o f government transactions, 
while others apply more broadly to both government and commercial transactions.

4301 North Fairfax Drive □ Suite 550 a Arlington, Virginia 22203-1527 a (703) 527-8655 ■ Fax: (703) 527-2649 h http://elaonline.com/

E q u i p m e n t
L e a s i n g

A s s o c i a t i o nAmerica

http://elaonline.com/


o A  record or signature m ay not be denied  lega l e ffec t so le ly  because it is  in 
electronic form.

o A  contract m a y  not b e  denied  leg a l effect so le ly  b ecau se  an electronic  
record w as u sed  in its formation.

o  I f  a law  requires a record to be in w riting, an electron ic record sa tisfies the 
law .

o  I f  a law  requires a signature, an electron ic signature satisfies the law .

T w o other sections o f  U E T A  also  provide critical support for e-com m erce:
Section  13 provides that ev id en ce  o f  a record or signature m ay not be exclu d ed  
so le ly  b ecau se  it is in electron ic form. S ection  12 p rov ides that i f  a law  requires 
that a record be retained, the requirem ent is  sa tisfied  b y  retaining an electronic  
record o f  the inform ation in the record.2

B. S cop e. T lie scop e  o f  the U E T A  statute is generally  lim ited to 
“transactions b etw een  parties each  o f  w h ich  has agreed to conduct transactions by  
electronic m eans.” W ills and testim entary trusts are ex clu d ed  from  the co v era g e  o f  
U E T A , as are transactions subject to U C C  law s that already contain sp ec ific  
r- j  v isions for electronic signatures and/or electron ic records. The older p re- 
internet U C C  rules on the c o m m ercial la w  o f  sa les and lea ses  w ould  be su b ject to 
U E T A ’s n ew  procedural rules for conducting electronic com m erce.3

W riting requirem ents in federal la w  are not affected  by U E T A , w h ich  is 
only a state law . H ow ever , there are a num ber o f  federal statutes, such as th e

2 To be able to take advantage of Section 12, the retained electronic record must: (a) 
accurately reflect the information in the record as first generated in its final form; and (b) remain 
accessible for later reference.

3 UETA section 3(b) provides that the statute does not apply to a transaction “to  the 
extent it is governed by” the following laws: (1) A  law governing tlie creation or execution o f 
wills, codicils or testimentary trusts; (2) the UCC other than Sections 1-107 (written w aiver of 
rights after breach) and 1-206 (residual statute o f frauds for kinds of personal property n o t 
otherwise within the statute o f frauds), Article 2 (sales) and Article 2A (leases); (3) U CC  Articles 
3,4,4A,5,6,7,8, or 9; and (4) the new Uniform Computer Information Transactions Act (UCITA).

2



federal Truth in L ending A ct, that defer to state la w  on the issu e  o f  w hether there 
is  an agreem ent, or w hether a consum er h as authorized a transaction. U E T A  w ould  
apply in this context.

C . O th e r  p r o v is io n s . T o co m e to grips w ith  consum er protection  w riting  
requirem ents, U E T A  section  8(a) p rov ides that, i f  a state law  “requires a p erson  to 
provide, send, or deliver inform ation in w ritin g  to another p erson ,” that 
requirem ent is sa tisfied  i f  the inform ation is provided  “in an electronic record  
capable o f  retention” -  that is, capable o f  retention  by printing or storing the  
electronic r e co rd - “by the recipient at the tim e o f  receip t.” M ore generally , U E T A  
section  8 (c) im p o ses  a penalty  on  a send er o f  a record that is  not retainable: It 

^provides that i f  a  sender “inhibits the ab ility  o f  a recip ient to store or print an  
electronic record, the electronic record is n ot en forceab le against tlie recip ien t.” 
Section  8 (c) seem s to apply to all e lectron ic records, not ju st those e lectron ic  
records that substitute for a leg a lly  required w ritten  d isclosure or w ritten record. 
Though som e have q uestioned  this asp ect o f  sectio n  8 (c), w e  think it is  reasonable. 
W e see  no harm in ensuring that leg a lly  en forceab le  records be reasonably  
“capable o f  retention .” T he sco p e  o f  sec tio n  8 (c ) m ay be clarified  b y  R ep orter’s 
com m ents issued  in the future.

The m em ber com panies o f  E L A  are leaders in tlie com m ercial use o f  
innovative n ew  tech n olog ies. E L A  stron gly  supports tlie central provisions o f  
U E T A , w hich  provide in section  7 for leg a l recognition  and enforcem ent o f  
electronic records, electronic signatures, and electronic contracts. A lready th e  law  
in California, U E T A  em bodies a m ainstream  approach to electronic com m erce . It 
should b e sp eed ily  enacted  throughout the N ation .

Thank y o u  for prom ulgating this m u ch-needed  set o f  uniform state la w s  
to facilitate e com m erce.

C O N C L U S IO N

S incerely ,

M ich ael F lem ing  
P resident
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ALASKA STATE LEGISLATURE
I n t e r i m :  S e s s i o n :

6 0 0  E a s t  R a i l r o a d  A v e n u e  S t a t e  C a p i t o l  B u i l d i n g

W a s i i l a ,  A l a s k a  9 9 6 5 4  J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

( 9 0 7 )  3 7 3 - 1 8 4 2  ( 9 0 7 )  4 6 5 - 2 1 8 6

F a x  ( 9 0 7 )  3 7 3 - 4 7 2 9  F a x  ( 9 0 7 )  4 6 5 - 3 8 1 8

R E P R E S E N T A T I V E  V I C  I C O H R IN G
D IST R IC T  14

SPONSOR STATEM EN T 
CS for House Bill 288

“ C h a n g i n g  t h e  n a m e  o f  t h e  D e p a r t m e n t  o f  
C o m m u n i t y  &  E c o n o m i c  D e v e l o p m e n t ”

C o n fu s io n  e x is ts  a s  to th e  a c tu a l  m is s io n  o f th e  D e p a r tm e n t  o f 
C o m m u n ity  & E c o n o m ic  D e v e lo p m e n t (D CED ) o n  w h e th e r  A la s k a  h a s  
a n  a g e n c y  th a t  is  ta s k e d  w ith  p ro m o tin g  c o m m e rc e  a n d  e c o n o m ic  
d e v e lo p m e n t. I t h a s  s o m e w h a t  c o m p lic a te d  e ffo r ts  to a t t r a c t  
in v e s tm e n t  to  th e  s ta te .

G o v e rn o r  M u rk o w sk i, in  h is  S ta te  o f th e  S ta te  s p e e c h  in  J a n u a r y ,  
a n n o u n c e d  h is  a d m in is t r a t io n  w a s  n o w  re fe r r in g  to  th e  d e p a r tm e n t  a s  
th e  “D e p a r tm e n t  o f C o m m e rc e ” ( s h o r t ,  fo r th e  D e p a r tm e n t  o f 
C o m m e rc e  & E c o n o m ic  D ev e lo p m en t).

T h e  C o m m itte e  S u b s titL ite  for H o u se  B ill 2S S  offic ia lly  r e n a m e s  D C E D  
to  th e  D e p a r tm e n t  o f Commerce a n d  E c o n o m ic  D e v e lo p m e n t. I be lieve  
th e  n a m e  c h a n g e  m o re  c lo se ly  re f le c ts  i ts  m is s io n . T h a t  is , to  f u r th e r  
c o m m e rc e  a n d  d e v e lo p  A la s k a ’s  ec o n o m y .

F u r th e r ,  th e  n a m e  c h a n g e  m o re  c o r re c tly  re f le c ts  th e  g o a ls  a n d  
s t r a te g ie s  o f th e  d e p a r tm e n t ,  s u c h  a s  p ro m o tin g  lo ca l e c o n o m ic  
d e v e lo p m e n t a n d  c ru c ia l  in f r a s t r u c tu r e ,  m a rk e t in g  A la s k a ’s  g o o d s  a n d  
s e rv ic e s  th r o u g h o u t  th e  w o rld , o rg a n iz in g  a n d  c o n d u c t in g  b u s in e s s  
t r a d e  m is s io n s  to e x p a n d  p r o d u c t  s a le s  in  c u r r e n t  m a r k e ts  a n d  
d e v e lo p  n e w  m a rk e ts ,  a n d  fa c ili ta tin g  th e  e x c h a n g e  o f in fo rm a tio n  
b e tw e e n  A la sk a  e x p o r te r s  a n d  p o te n tia l  c u s to m e r s .

L astly , by  a d d in g  th e  n a m e  “C o m m e rc e ” in to  th e  title , i t  b e c o m e s  
c o n s i s te n t  w ith  n u m e r o u s  o th e r  s t a te s ,  in c lu d in g  U ta h , M o n ta n a , 
Id a h o , a n d  N o rth  D a k o ta  a n d  S o u th  D a k o ta .

E-M.nl: Reprcsentativc_Vic_Kohring@legis.state.ak.us • Toll Tree During SessionYear Rotinil: 1800j 468-H86
Website: www.akrefriibliains.org/kolirmg/
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ALASKA STATE LEGISLATURE

Interim: _ _  J*eS.S!°":
60 0  E ast R a ilro ad  A v en u e  f S ta te  C a p ito l B u ild in g
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(907) 3 7 3-18 42  (9 0 7 ) 4 6 5-21 86
Fax (907) 3 7 3 -4 7 2 9  " ^ ± 4 3 ^  Ai.v (907) 465-3818

R E P R E S E N T A T I V E  V I C  K O H R I N G  
D IST R IC T  14

SECTIONAL ANALYSIS 
HB 288

C h a n g in g  th e  n am e o f  th e  D e p a r tm e n t o f  C o m m u n ity  a n d  E c o n o m ic  
D e v e lo p m e n t

Section 1. States that the purpose o f the Act is to change the name o f the Department o f 
Community and Economic Development to the Department o f Commerce and Economic 
Development.

Section 2. Changes the name o f the Department o f Community and Economic 
Development to the Department o f Commerce and Economic Development.

Section 3. Instructs the revisor o f statutes and the regulations attorney to amend the 
Alaska Statutes and the Alaska Administrative Code to change the name o f the 
Department o f Community and Economic Development to the Department o f Commerce 
and Economic Development and to change the Commissioner o f Community and 
Economic Development to the Commissioner o f Commerce and Economic Development.

E-Mail: Rcpresentacive_Vic_Kohring@legis.statc.ak.us • Toll Free During SessionYear Round: (SOO) 463-2136
Welisile: wmv.akrepublicaits.org/kohring/
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A N  u n i s o n  A G E
Economic Development 

Corporation

May 7,2003

Representative Vic Kohring 
Alaska State Legislature 
State Capital (MS 3100y 
Juneau, Alaska 99801-1182

Dear Representative Kohring:

The purpose of this letter is to express AEDC's support for HB 288 'Changing the Name 
of the Department of Community and Economic Development’ to the Department of 
Commerce and Economic Development. The name change seems to more accurately 
reflect the mission of the Department. Substituting the word “commerce” should also 
provide clearer direction to those parties interested in contacting state government about 
doing business in the state.

If  you have any questions, please don’t hesitate to call me at (907) 258-3700.

Sincerely,

President & CEO, AEDC

907-258-3700 • 300-462-7275 • fax 907-258-6646 • 900 West Fifth Avenue, Suite 300,. Anchorage, AK 99501 
, . t ;WWW*aedcweb.com.   !. ,
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The Honorable Vic Kohring 
House o f  Representatives 
Alaska State Capitol, Room  24 
Juneau, A K  99811

RE: Support o f  HB 288 -  Name Change for the Department o f  Community and Economic 
Development

Dear Representative Kohring;

Thank you for introducing House Bill 288 - Name Change for the Department o f  Community and 
Economic Development. The administration supports changing the name o f  the Department of 
Community and Economic Development to the Department o f  Commerce and Economic 
Development.

In the com ing years, our mineral, oil and gas resources will become a stronger element in the 
health o f  the state 's  economy. The new title o f  the Alaska Department of Comm erce and 
Economic Development implies that the economic growth o f  the state will improve living 
conditions for all individuals. As our commercial interests grow stronger, there will be more 
opportunities for Alaskans to receive training to engage in the spectrum o f  jobs  that will become 
available.

This name change will com m unicate  to international business partners that Alaska is serious and 
focused on development. The government to government message will be crisp and clear. 
Alaska is intent on being an honorable and com petent player in the commercial system of  the 
world. The Department will serve as a liaison between private sector business, state and local 
government and the people across the state of Alaska. It will focus on both local and external 
commercial conditions, and will assist the com munities to participate in the associated economic 
activity.

As we commercialize A laska’s resources and move toward utilization o f  emerging routes to 
global markets, the Alaska Department of Com m erce and Economic Development will send a 
clear message to the world. Thank  you for your support in helping accomplish this change.

Sincerely,

Edgar Blatchford
Commissioner

“Prom oting a hea lthy  eco n o m y and  strong com m unities"

mailto:questions@dced.state.ak.us
http://www.dced.state.ak.us/
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A N A L Y S I S :  (Attach a separate page if necessary)

This bill changes the nam e of the Department of Community and Economic Development to the 
Department of Commerce. The department will implement the change to the new name as supplies need 
to be replenished; therefore, no new funds are required to implement this bill.

Prepared by: Tom Lawson, Director ___________________  Phone 907-465-2506
Division Administrative Services Date/Time 4/30/03 3:03 PM
Approved by: Edgar Blatchford, Commissioner___________________  Date 4/30/2003
Agency Department of Community & Economic Development_______
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