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Y o u r  r i g h t s  w h e n  d e a l i n g  w i t h  

a  r e a l  e s t a t e  l i c e n s e e .
Adopted by the (date)

DRAFT Alaska Real Estate Commission DRAFT
The real estate industry has a significant effect on the economy of Alaska; therefore 
it is in the best interest of the public to put into law the relationships between real 
estate licensees and people who wish to use their services.

This brochure describes your legal rights in dealing with a real estate licensee. 
Please read it carefully before signing it or any document.

First, a definition for specific assistance:
I n c l u d e s  b u t  i s  n o t  l i m i t e d  t o . a )  a s k i n g  q u e s t i o n s  r e g a r d i n g  c o n f i d e n t i a l  i n f o r m a t i o n  

f o r  a  r e a l  e s t a t e  t r a n s a c t i o n ;  b )  s h o w i n g  p r o p e r t y  s e l e c t e d  f o r  y o u r  s p e c i f i c  n e e d s  o r  

d e s i r e s ;  c )  p r e p a r i n g  a  w r i t t e n  o f f e r ;  d ) :  e n t e r i n g  i n t o  a  p e r s o n a l  s e r v i c e s  c o n t r a c t .  

S p e c i f i c  a s s i s t a n c e  d o e s  n o t  i n c l u d e :  a )  h o s t i n g  a n  o p e n  h o u s e ;  b )  c a s u a l  c o n v e r s a ­

t i o n  r e g a r d i n g  r e a l  e s t a t e ;  c )  r e c e i v i n g  c a l l s  a n d  e l e c t r o n i c  i n q u i r e s  o n  t h e  l i c e n s e e ' s  

a d v e r t i s e m e n t s ;  d )  p r o v i d i n g  i n f o r m a t i o n  r e g a r d i n g  a  p i e c e  o f  r e a l  e s t a t e ;  e )  s e t t i n g  

a n  i n i t i a l  a p p o i n t m e n t  t o  s h o w  a  p i e c e  o f  p r o p e r t y ;  f )  r e c e i v i n g  u n s o l i c i t e d  i n f o r m a ­

t i o n  f r o m  a  b u y e r  o r  l e s s e e  b e f o r e  o r  a f t e r  d i s c l o s u r e  o f  a  r e a l  e s t a t e  r e l a t i o n s h i p . )

Duties owed to you by the licensee in all relationships:
Unless additional duties are agreed to by you and the licensee in a written, signed 
document, and regardless of the type of licensee relationship, a licensee owes the 
following duties to each person to whom the licensee provides specific assistance
1 The exercise of reasonable skill and care
2 Honest and good faith dealing
3 The presentation of all written offers and other written communication in a timely 

manner. This is regardless if the real estate is subject to an existing contract, or 
if the person is already a party to an existing contract

4  Except as provided elsewhere in the law, the disclosure of all material informa­
tion known by the license and not apparent or readily ascertainable to you re­
garding the physical condition of real estate if the information substantially ad­
versely affects the real estate or your ability to perform your obligations in the 
real estate transaction or if the information would materially impair or defeat the 
purpose of the real estate transaction. T h i s  d i s c l o s u r e  r e q u i r e m e n t  d o e s  n o t  r e ­

q u i r e  t h e  l i c e n s e e  t o  d i s c l o s u r e  a  f a c t  o r  s u s p i c i o n  t h a t  t h e  r e a l  e s t a t e  o r  

n e i g h b o r i n g  r e a l  e s t a t e  i s  o r  w a s  t h e  s i t e  o f  a  m u r d e r ,  s u i c i d e ,  o r  o t h e r  d e a t h ,  

r a p e  o r  o t h e r  s e x u a l  c r i m e ,  a s s a u l t  o r  o t h e r  v i o l e n t  c r i m e ,  b u r g l a r y ,  i l l e g a l  d r u g  

a c t i v i t y ,  g a n g - r e l a t e d  a c * 'n/ ity , p o l i t i c a l  a c t i v i t y ,  r e l i g i o u s  a c t i v i t y ,  a n t i c i p a t e d  d e v e l ­

o p m e n t ,  a l l e g e d  s u p e r n  ' r a l  a c t i v i t y ,  o r  a n o t h e r  a c t ,  o c c u r r e n c e ,  o r  u s e  t h a t

(Continued tin /«« ,’(■ 2)
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does not adversely affect the physical conditior or title to the real estate. These 
disclosure requirements may not be considered to imply a duty to investigate a 
matter that the licensee has not agreed to investigate.

5 Accounting in a timely manner for all money and other property received from or 
on your behalf

6 Before the licensee provides specific assistance, they must obtain from you a 
signed document that discloses your relationship with that licensee

7 In addition to the above document, the licensee must provide you, when you sign 
an offer in a real estate transaction, a written statement that states who the licen­
see represents. That statement must be written in the contract.

(Continued, from page I)

Duties owed by the licensee when they are representing you:
Unless you both agree to additional duties in writing, the licensee who represents
you, owes you the following duties. And they may not waive these duties to you.
1 Not taking action that they know is adverse or detrimental to your interest
2 Disclosure of a conflict of interest to you in a timely manner (Note: a conflict of 

interest is not showing you real estate not owned by you, or listing competing 
properties, the representation of more than one person by the same licensee or 
by different licensees working for the same broker; showing a property that you 
are interested in to others; acting as a neutral licensee; disclosing confidential 
information to the licensee’s broker for the purpose of seeking advice or assis­
tance)

3 Advising you to obtain expert advice on a matter that relates to the real estate 
transaction that is beyond their expertise

4 Not disclosing confidential information from or about you without your written 
consent, except under subpoena or another court order, even after termination of 
the relationship with you

5 If you are the seller or lessor, unless you agree in writing, making good faith and 
continuous efforts to find a buyer or lessee for the property, except that the licen­
see is not required to seek additional offers while the property is subject to an 
existing contract

6 If you are a buyer or lessee, unless you otherwise agreed to in writing, making a 
good faith and continuous effort to find real estate to buy or lease, except that 
the licensee u not obligated to seek additional property for you while you are a 
party to an existing contract or are they obligated to show you property for which 
there is not a written agreement to pay the licensee

I have read and acknowledge the above paragraph:___________ /
Date: _ ____ Time:_____________________

(Continued on page i )
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Duties not owed by the licensee:
Unless otherwise agreed, a real estate licensee does not owe a duty to a person
with whom the licensee has establish a license relationship to:
1 Conduct an independent inspection of the real estate that is the subject of your 

relationship
2 Conduct and independent investigation of a person's financial condition
3 Independently verify the accuracy or completeness of a statement made by a 

party to a real estate the transaction or by a person reasonably believed by the 
license to be reliable

I have read and acknowledge the above paragraph:___________ / ___________
Date: _ _ Time:___________________

(Continued from page 2)

Designated licensee relationship:
A broker may have a different designated licensee working for the seller or lessor, 
and for the buyer or lessee in the same real estate transaction without creating dual 
agency or a conflict of interest. Unless the broker is a designated licensee, the rela­
tionship established between you and designated licensee does not extend to the 
broker. The extent of the relationship between the designated licensee must be dis­
closed to you in the real estate transaction.

L Jties of a neutral licensee:
Unless additional duties are agreed to in a written document signed by the neutral 
licensee and all parties, the duties of a neutral licensee ( w h e n  o n e  l i c e n s e e  i s  w o r k ­

i n g  w i t h  b o t h  s i d e s  in  t h e  t r a n s a c t i o n )  are limited to the duties already established 
for a licensee and the following duties:
1 Not to take action that the neutral licensee knows is adverse or detrimental to the 

parties to the transaction or to whom the neutral licensee provides services
2 To disclose a conflict of interest in a timely manner
3 To advise all parties to obtain expert advice on a matter relating to the transac­

tion that is beyond their expertise
4 Not to disclose without written consent confidential information to another party 

to whom the licensee is providing specific assistance (except under a subpoena 
or another court order, even after the relationship terminates)

5 Not to disclose without the consent of the person to whom the information re­
lates, that someone is willing to pay more, or sell for less, or accept financing 
terms other than what is offered. A neutral licensee does not violate their duties 
if, with written consent, engages in the following conduct in a good faith effort to 
assist in reaching final agreement in a real estate transaction: a) analyzing, pro­
viding information on, or reporting on the merits of the transaction to each party;

(C o n t i n u e d  o n  p a g e  •))
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( C o n t i n u e d  f r o m  p a g e  3)

b) discussing the price, terms, or conditions that each party would or should offer 
or accept; or c) suggesting compromises in the parties respective bargaining po­
sitions.]

In a neutral licensee relationship, the knowledge of information of the licensee about 
one client is not imputed to other clients or to other licensees who work for the same 
broker.

I have read and acknowledge the above paragraphs:__________ I___________
Date:   Time:______________________

Compensation:
A broker may be compensated by any party to a transaction, by a third party, or by 
one or more of the parties to the transaction splitting or sharing the commission. 
Compensation does not establish a relationship between the broker and the party 
who pays. Licensees must inform all parties to a transaction who is paying within the 
real estate contract.

Duration of the relationship:
A licensees relationship with you begins when they provide specific assistance and 
continues until the earliest of the following events:
1 They complete the specific assistance
2 The relationship terms that you agreed to terminates
3 You and the licensee terminate by mutual agreement
4 One party gives notice to the other party terminating the relationship
The termination does not affect other contractual rights of the parties. And, except 
as otherwise agreed to in writing, after termination the licensee still has the duties 
for accounting for all money and other property received during the relationship and 
net disclosing confidential information.

Vicarious liability:
You are not liable for an act, error, or omission of a licensee that arises out of the 
licensee relationship unless you participated or authorized the act, error or omission 
and then only to the extent of the participation or authorizations and, except to the 
extent that you benefited for the act, error, or omission, and the court determines 
that it is highly probably that the person claiming damages would be unable to en­
force a judgment against the licensee.

Imputed knowledge and notice:
Unless otherwise you agree in writing, you are not considered to have knowledge or 
notice of a fact known by a licensee of the other party, and conversely unless other­
wise agreed to in writing, the licensee does not have knowledge or notice of a fact

( C o n t i n u e d  o n  p o n e  3 )



DRAFT

(Continued from page 4)
that is not actually known by the licensee.

Causes of action:
No one can bring an action against a neutral licensee for making a disclosure that 
is required or permitted by law. In a civil action for the failure of a licensee to com­
ply with the provisions of these laws, the plaintiffs remedy is limited to the recovery 
of actual damages. You may still take any other action or purse any other remedy 
to which you may be entitled under law.

Policies, guidelines, and requirements:

A broker must have a written policy that identifies and describes the relationships 
in which the broker and the licensees who work for them, practice. The broker has 
the policy available to the Real Estate Commission and to the public upon request.

Exemption:
When a licensee proceeds specific assistance to a governmental agency or to a 
corporation that issues publicly traded secures, the licensee is exempt from obtain­
ing signatures called for within this law.

I hereby acknowledge receiving and reading this pamphlet on the type 
of relationships I may have with a real estate licensee (including a bro­
ker).
I understand and acknowledge th at_____________________________________
(licensee) o f ______________________________________________ (agency) will
be working with me as a ___________________________________ , until and
unless the relationship is terminated or the status changes by prior 
mutual agreement.
Signature:_____________________________________________________________________

Signature:_______________________________ ______________________________________

Date:__________________________________  Time:

DRAFT
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This pamphlet describes your legal rights in dealing 
with a real estate broker or salesperson. Please read it 
carefully before signing any documents.

T h e  fo llo w in g  is only  a  brief  summary
O F  T H E  A T T A C H E D  L A W :

Section 1. D efinitions. Defines rhe 
specific terms used in the law.

Section 2. Relationships between 
Licensees and the P ublic. States that a 
licensee who works with a buyer or tenant 
represents that buyer or tenant— unless the 
licensee is the listing agent, a seller’s sub-agent, 
a dual agent, the seller personally or the parties 
agree otherwise. Also states that in a transaction 
involving two different licensees affiliated with 
the same broker, the broker is a dual agent and 
each licensee solely represents his or her client 
— unless the parties agree in writing that both 
licensees are dual agents.

S e c tio n  3. D uties o f  a  Licensee 
G enera lly . Prescribes the duties that are 
owed by all licensees, regardless of who the 
licensee represents. Requires disclosure of the 
licensees agency relationship in a specific 
transaction.

Section 5- D uties of a Buyer’s Agent.
Prescribes the additional duties of a licensee 
representing the buyer or tenant only.

S e c t io n  6 . D u ties  o f  a  D ual A g e n t . 
Prescribes the additional duties of a licensee 
representing both parties in the same transac­
tion, and requires the written consent of both 
parties to the licensee acting as a dual agent.

S e c tio n  7. D u ra tio n  o f  A gency
R E L A T I O N S H I P .  Describes when an agency 
relationship begins and ends. Provides that 
the duties of accounting and confidentiality 
continue after the termination or* an agency 
relationship.

S e c t i o n  8 .  C o m p e n s a t i o n . Allows brokers 
to share compensation with cooperating brokers. 
States that payment of compensation does not 
necessarily establish an agency relationship.
Allows brokers to receive compensation from 
more than one parry in a transaction with the 
parties’ consent.

Section 9. Vigvrious Liability. Eliminates 
the common law liability of a party for the 
conduct of the parry's agent or sub-agent, unless 
the agent or sub-agent is insolvent. Also limits the 
liability of a broker for the conduct of a sub-agenr 
associated with a different broker.

S e c t i o n  10. I m p u t e d  K n o w l e d g e  a n d
N O T I C E .  Eliminates the common law rule that 
notice to or knowledge of an agent constitutes 
notice to or knowledge of the principal.

S e c t i o n  1 1 .  I n t e r p r e t a t i o n . This law 
replaces the fiduciary duties owed by nn agent 
to a principal under the common law, to the 
extent that it conflicts with the common law.

S e c tio n  4. D u ties o f  a  S e l le r ’s A gent.
Prescribes the additional duties of a licensee 
-eprescnting the seller or landlord only.

W inderm ere
wsc 1 l/S
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(13) “Seller” means an actual or prospective seller in a real estate 
transaction, or an actual o r prospective landlord in a real estate rental 
o r lease transaction, as applicable.

18.86.010. D e f in i t i o n s .
Unless the context clearly requires otherw ise, the definitions in this 
s e c '^ n  apply th roug hou t this chapter.

( ncy relationship” m eans the  agency relationship created 
u n i... this chapter or by w ritten  agreem ent between a licensee and 
a buyer and /or seller relating to the  perform ance o f  real estate 
brokerage services by the licensee.

(2) “Agent” means a licensee who has entered into an agency 
relationship with a buyer or seller.

(3) "Business opportun ity" m eans and  includes a business, business 
opportunity , and goodwill o f  an existing business, o r any one or 
com bination thereof.

(4) "Buyer” m eans an actual o r prospective purchaser in a real estate 
transaction, or an actual o r prospective ten an t in a real estate rental 
or lease transaction, as applicable.

(5) “Buyer’s agent" means a licensee w ho has entered into an agency 
relationship w ith only the buyer in a real estate transaction, and 
includes sub-agents engaged by a buyer's agent.

(6)"C onfidential in form ation” m eans inform ation from or 
concerning a principal o f  a licensee that:

(a) Was acquired by the licensee du rin g  the course o f  an 
agency relationship w ith the principal;

(b) The principal reasonably expects to be kept confidential;
(c) T he principal has no t disclosed or authorized to be 

disclosed to th ird  parties;
(d' ild, if  disclosed, operate  to  the de trim en t o f  the 

cipal; and
(e) i ne principal personally w ould  no t be obligated to 

disclose to the o ther part)’.

(7) “Dual agent” m eans a licensee w ho  has entered in to  an agency 
relationship w ith bo th  the buyer and  seller in the same transaction.

(8) “Licensee” m eans a real estate broker, associate real estate broker, 
or real estate salesperson, as those term s are defined in C hapter
18.85 RCW.

(9) “M aterial fact” m eans inform ation  tha t substantially adversely 
affects the value o f  the property  or a party’s ability to perform  its 
obligations in a real estate transaction , o r operates to  materially 
im pair o r defeat the  purpose o f  the  transaction. T h e  fact or 
suspicion that the property, o r any neighboring property, is o r was 
the site o f  a m urder, suicide or o th e r death , rape or o ther sex crime, 
assault o r o ther violent crim e, robbery  or burglar)’, illegal d rug  
activity, gang-related activity, political o r religious activity, or other 
act, occurrence, or use no t adversely affecting the physical condition 
o f  or title to the property  is no t a m aterial fact.

(10) “Principal" means a buyer o r a seller w ho has entered in to  an 
agency relationship w ith a licensee.

(11) "Real estate brokerage services" m eans the rendering o f  services 
for which a real estate license is required under C hap ter 18.85 
R C '”

(] il estate transaction” o r “transaction” m eans an actual or 
prospective transaction involving a purchase, sale, op tion, or 
e. change o f  any interest in real p roperty  or a business opportunity , 
o r a lease or rental o f  real property. For purposes o f  this chapter, a 
prospective transaction does no t exist until a w ritten offer has been 
signed by ar least one o f  the parties.

(14) “Sellers agenr” means a licensee who has entered into an agency 
relationship with only the seller in a real estate transaction, and 
includes sub-agents engaged by a seller’s agent.

(15) "Sub-agent” means a licensee who is engaged to act on behalf 
of a principal by the principals agent where the principal has 
authorized the agent in writing to appoint sub-agents. B

S e c t i o n  T  w o

18.86.020 A g e n c y  R e la t io n s h ip .
(1) A licensee who performs real estate brokerage services for a buyer 
is a buyer’s agent unless the:

(a) Licensee has entered into a written agency agreement with the 
seller, in which case the licensee is a seller’s agent;

(b) Licensee has entered into a sub-agency agreement with the 
seller's agent, in which case the licensee is a seller's agent;

(c) Licensee has entered into a written agency agreement with both 
parties, in which case the licensee is a dual agent;

(d) Licensee is the seller or one of the sellers; or
(e) Parties agree otherwise in writing after the licensee has complied 

with RCW 18.86.030(1 )(f).

(2) In a transaction in which different licensees affiliated with 
the same broker represent different parties, the broker is a dual 
agent, and must obtain the written consent of both parties as 
required under RCW 18.86.060. In such a case, each licensee shall 
solely represent the party with whom the licensee has an agency 
relationship, unless all parties agree in writing that both licensees 
are dual agents.

(3) A licensee may work with a party in separate transactions 
pursuant to different relationships, including, but not limited to, 
representing a party in one transaction and at the same time not 
representing that part)’ in a different transaction involving that 
parrv, if the licensee complies with this chapter in establishing the 
relationships for each transaction. H

S e c t i o n  T h r e e  _________
     — — .
18.86.030. D u t ie s  o f  a  L ic e n se e .
(1) Regardless of whether the licensee is an agent, a licensee owes to 
all parties to whom the licensee renders real estate brokerage services 
the following duties, which may not be waived:

(a) To exercise reasonable skill and care;
(b) To deal honestly and in good faith;
(c) To present all written offers, written notices and other written

communications to and from either party in a timely manner,
regardless of whether the property is subject to an existing 
contract for sale or the buyer is already a party to an existing 
contract to purchase;

(d) To disclose all existing material facts known by the licensee and 
not apparent or readily ascertainable to a party; provided that 
this subsection shall not be construed to imply any duty to 
investigate matters that the licensee has not agreed to 
investigate;

(e) To account in a timely manner for all money and property 
received from or on behalf of either part)’;

(f) To provide a pamphlet on the law of real estate agency in the



form prescribed in R C W  18 .86.120 to  all parties to whom  the 
licensee rcndals real estate brokerage services, before the parry 
s ir ” s an agency agreem ent w ith the licensee, signs an offer in a 
r . ,e transaction handled by the licensee, consents to dual 
agency, o r waives any rights, under R C W  18 .86 .020(l)(e), 
18 .8 6 .0 40(l)(e ), ]8 .86 .050(1  )(e), o r 18 .86 .060(2)(e) or (0  

:chevcr occurs earliest; an d  
(£ isclose in w riting to  all parties to w hom  the  licensee renders

..a i estate brokerage services, before the  party  signs an offer in a 
real estate transaction handled by the licensee, w hether the 
licensee represents the buyer, the seller, bo th  parties, or neither 
party. T h e  disclosure shall be set forth  in a separate paragraph 
en titled  "Agency Disclosure" in the agreem ent between the 
bu^er and seller o r in a separate w ritten  d o cu m en t entitled 
“Agency Disclosure."

(2) Unless otherw ise agreed, a licensee owes no d u ty  to conduct an 
independen t inspection o f  the property  or to  co nduc t an indepen­
den t investigation o f cither party's financial co nd itio n , and owes no 
du ty  to independen tly  verify the accuracy o r com pleteness o f  any 
s ta tem en t m ade by cither party  o r by any source reasonably believed 
by the licensee to be reliable. I I

S e c t i o n  F o u r
■ U H B H H H B B K M B B B B H H H H n B n n n
18.86.040. S e l l e r ’s  A g e n t  —  D u t i e s .

(1) Unless additional duties are agreed to in w riting  an d  signed by a 
seller’s agent, the duties o f  a seller's agent are lim ited  to those set 
forth  in R C W  18.86.030 and the following, w hich may not be 
waived except as expressly set forth  in (e) o f  th is subsection:

(a) ’r - be loyal to the seller by taking no action  th a t is adverse or
nental to the seller's interest in a transaction;

(b) .rnely disclose to the seller any conflicts o f  interest;
(c) To advise the seller to seek expert advice on  m atters relating to 

the transaction that are beyond the ag en t’s expertise;
(d) N o t to disclose any confidential in form ation  from or about the 

seller, except under subpoena or court order, even after 
term ination  o f the agency relationship; and

(e) Unless otherw ise agreed to in w riting after the  seller’s agent has 
com plied w ith  R C W  lS .8 6 .0 3 0 ( l) ( f ), to  m ake a good faith 
and co n tinu ous effort to  find a buyer for the  property; except 
that a seller’s agent is no t obligated to seek additional offers to 
purchase th e  property while the property  is subject to an 
existing contract for sale.

(2)
(a) T he show ing o f  properties not ow ned by the  seller to 

prospective buyers o r the listing o f  co m peting  properties for 
sale by a seller's agent does no t in and o f  itself breach the du ty  
o f  loyalty to the seller o r create a conflict o f  interest.

(b) The representation o f  more than  one seller by different 
licensees affiliated w ith the same broker in com peting  
transactions involving the same buyer does nor in and o f  itself 
breach the du ty  o f  loyalty to the sellers o r create a conflict
o f  interest, H

18.86.050. B u y e r ’s A g e n t  —  D u t ie s .
(1) Unless additional duties are agreed to in w riting  signed by a
buyer’s agent, the duties o f  a buyer's agent are lim ited to those set
forth in R C W  18.86.030 and the following, w hich m ay not be
w aived except as expressly ser forth  in (e) o f  th is subsection:

(a) To be loyal to the buyer bv taking no  action tha t >s adverse or 
de trim en tal to the buyer's interest in a transaction;

(b) To tim ely disclose to the buyer any conflicts o f  interest;
(c) To advise the buyer to seek expert advice on m atters relating 

to  the transaction that are beyond the ag en ts expertise;
(d) N o t to disclose any confidential inform ation  from  or about 

the buyer, except under subpoena or court order, even after 
term ination  o f the agency relationship; and

(e) Unless otherw ise agreed to in w riting  after the buyer’s agent 
has com plied w ith R C W  1 8 .S 6 .0 3 0 (l)(f) o f  this act, to make 
a good faith and continuous effort to  find a property  for the 
buyer; except that a buyer’s agent is no t obligated to: (i) Seek 
additional properties to purchase while the buyer is a party to 
an existing contract to purchase; o r (ii) show  properties as to 
w hich there is no w ritten agreem ent to pay com pensation to 
the buyer’s agent.

(2)
(a) T h e  show ing o f  property in w hich a buyer is interested to 

o th er prospective buyers by a buyer's agent does not in and 
o f  itself breach the du ty  o f  loyalty to the buyer o r create a 
conflict o f  interest.

(b) T h e  representation o f  m ore than  one buyer by different 
licensees affiliated with the sam e broker in com peting 
transactions involving the sam e property  does n o t in and o f 
itself breach the du ty  o f  loyalty to the buyers o r create a 
conflict o f  interest. B

S e c t i o n  S i x

S e c t i o n  F i v e

IS.86.060. D u a l  A g e n t  —  D u t i e s .
(1) N o tw ith stan d ing  any o ther provisions o f  this chapter, a licensee 
may act as a dual agent only w ith the w ritten  consent o f  both 
parties to the transaction after the dual agent has com plied with 
R C W  18 .86.030 (1) (f), which consen t m ust include a statem ent 
o f  the  term s o f  com pensation.

(2) Unless additional duties are agreed to in w riting  signed by a 
dual agent, the duties o f  a dual agent arc lim ited to those set forth 
in R C W  18.S6.030 and the following, which may not be waived 
except as expressly ser forth in (e) and  (f) o f  this subsection-

(a) To take no action that is adverse o r detrim ental to either 
party ’s interest in a transaction;

(b) To tim ely disclose to both parties any conflicts o f  interest;
(c) To advise both  parties to seek expert advice on  m atters relating 

to the transaction that are beyond the dual agent's expertise;
(d) N o t to disclose any confidential inform ation  from or about 

e ith er party, except under subpoena o r court order, even after 
term ination  o f  the agency relationship;

(e) Unless otherw ise agreed to in w riting  after the dual agent has 
com plied w ith R C W  18.86 .030  ( l) ( f ) ,  to make a good faith 
an d  continuous effort to find a buyer for the property; except 
rhat a dual agent is no t obligated to seek additional offers to 
purchase the  property while the property  is subject to an 
existing contract for sale; and



(0  Unless otherwise agreed to in writing after the duaJ agent has 
complied with RCW 18.86.030 (I)(f). to make a good faith 
and continuous effort to find a property for the buyer; except 
that a dual agent is not obligated to: (i) Seek additional 
properties to purchase while the buyer is a party to an existing 
contract to purchase; or (ii) show properties as to which there 
• no written agreement to pay compensation to the dual agent.

(a) The showing of properties not owned by the seller to prospective 
buyers or the listing of competing properties for sale by a dual 
agent does not in and of itself constitute action that is adverse or 
detrimental to the seller or create a conflict of interest.

(b) The representation of more than one seller by different licensees 
affiliated with the same broker in competing transactions 
involving the same buyer does not in and of itself constitute 
action that is adverse or detrimental to the sellers or creare a 
conflict of interest.

(4)
(a) The showing of property in which a buyer is interested to other 

prospective buyers or the presentation of additional offers to 
purchase property while the property is subject to a transaction 
by a dual agent docs not in and of itself constitute action that is 
adverse or detrimental to the buyer or create a conflict of interest.

(b) The representation of more than one buyer by different 
licensees affiliated with the same broker in competing 
transactions involving the same property does not in and of 
itself constitute action that is adverse or detrimental to the 
buyers or create a conflict of interest. B

S e c t i o n  S e v e n

lo .o o .0 7 0 . D u r a tio n  o f  A g e n c y  R e l a t io n sh ip .
(1) The agency relationships set forth in this chapter commence
at the time that the licensee undertakes to provide real estate brokerage
services to a principal and continue until the earlicsr of the following:

(a) Completion of performance by the licensee;
(b) Expiration of the term agreed upon by the parties; or
(c) Termination of the relationship by mutual agreement of the 

parties; or
(d) Termination of the relationship by notice from either part)' to 

the other. However, such a termination does not affect the 
contractual rights of either part)’.

(2) Except as otherwise agreed to in writing, a licensee owes no
further duty after termination of the agency relationship, other
than the duties of:
(a) Accounting for all moneys and property received during the 

relationship; and
(b) Not disclosing confidential information. B

S e c t i o n  E i g h t

18.86.080. C o m p e n s a t io n .
(U 1 ’ any real estate transaction, the brokers compensation may 
b by the seller, the buyer, a third part)', or by sharing the 
co isation between brokers.

(2) An agreement to pay or payment of compensation does not 
establish an agenq' relationship between the party who paid the 
compensation and the licensee.

(3) A seller may agree that a sellers agent may share with another 
broker the compensation paid by the seller. |

(4) A buyer may agree that a buyers agent may share with another 
broker the compensation paid by the buyer.

(5) A broker may be compensated by more than one part)' for real 
estate brokerage services in a real estate transaction, if those parties 
consent in writing at or before the time of signing an offer in the 
transaction.

(6) A buyers agent or dual agent may receive compensation based 
on the purchase price without breaching any duty' to the buyer.

(7) Nothing contained in this chapter negates the requirement that 
an agreement authorizing or employing a licensee to sell or purchase 
real estate for compensation or a commission be in writing and 
signed by the seller or buyer. ■

S e c t i o n  N i n e

18.86.090. V ic a r io u s  L ia b i l i ty .
(1) A principal is not liable for an act, error, or omission by an agent 
or sub-agent of the principal arising out of an agenq’ relationship:

(a) Unless the principal participaied in or authorized the act, error, 
or omission; or

(b) Except to the extent that: (i) The principal benefited from the 
act, error, or omission; and (ii) the court determines that it is 
highly probable that the claimant would be unable to enforce a 
judgment against the agent or sub-agent.

(2) A licensee is not liabie for an act, error, or omission of a 
subagent under this chapter, unless the licensee participated in or 
authorized the act, error, or omission. This subsection does not 
limit the liability of a real estarc broker for an act, error, or omission 
by an associate real estate broker or reai estate salesperson licensed 
to that broker. B

S e c t i o n  T e n

18.86.100. I m p u te d  K n o w le d g e  a n d  N o t i c e .
(1) Unless otherwise agreed to in writing, a principal does not have 
knowledge or notice of any facts known by an agent or sub-agent of 
the principal that are not actually known by the principal.

(2) Unless otherwise agreed to in writing, a licensee does not have 
knowledge or notice of any facts known by a sub-agent that are not 
actually known by the licensee. This subsection does not limit the 
knowledge imputed to a real estate broker of any facts known by 
an associate real estate broker or real estate salesperson licensed to 
such broker. ■

S e c t i o n  E l e v e n

18.86.110. A p p l ic a t io n .
This chapter supersedes only the duties of the parties under the 
common law, including fiduciary duties of an agent to a principal, 
to the extent inconsistent with this chapter. The common law 
continues to apply to the parties in all other respects. This chapter 
docs not affect the duties of a licensee while engaging in the 
authorized or unauthorized practice of law as determined by the 
courts of this state. This chapter shall be construed broadly. B

WSC 11/97



Letter ol Support HB 29

Sub je c t: L e tte r o f  S u p p o rt  H B  29
D a te : Mon, 19 Jan 20 04  2 0 :1 7 :1 4 -0 9 0 0  

F ro m : "David Feeken" <dfeeken@alaska.net>
T o : "Amanda Wilson" <amanda_wilson@legis.state.ak.us>, "wendy mulder" <wendym@gci.ner>

H o no rab le  R e p re s e n ta tiv e  N orm an R okeberg :

RE:: S u b s ti tu te  HB 29

T his p ro p o se d  le g is la tio n  will m od ern ize  an d  bring  th e  s t a tu te  in line w ith  c u r re n t  re a l 
e s t a t e  b u s in e s s  p r a c t ic e s  in th is  s t a t e  and  th ro u g h o u t th e  n a tio n .

T.^e c u r re n t  s ta v u te  w a s  p u t in p la c e  in 1990  in re s p o n s e  to  th e  p u b lic ’s  d e m a n d  fo r 
b u y e r re p re s e n ta t io n . P rio r to  1990 , d u e  to  com m o n  law  a n d  co m m o n  b u s in e s s  
p r a c t ic e  all re a l e s t a t e  l ic e n s e e s  re p re s e n te d  th e  se lle r , an d  th e  s e l le r  w a s  
re sp o n s ib le  fo r th e  a c t io n s  of all l ic e n s e e s  in th e  t r a n s a c t io n .  T he  b u y e rs  h a d  no 
re p re s e n ta t io n  in th e  tr a n s a c tio n . T he s e lle r  k n ew  th a t  th e  l ic e n s e e  w a s  w o rk in g  on 
th e ir  ibehalf; b u t few  b u y e rs  u n d e rs to o d  th a t  th e y  w e re  n o t r e p re s e n te d  o r  w o rs e  
th o u g h t th e  l ic e n s e e  w a s  re p re se n tin g  th e m . T he b u y e rs  w a n te d  r e p re s e n ta t io n , an d  
th e  s e l le r  did n o t w a n t to  b e  re sp o n s ib le  fo r th e  a c t io n s  of th e  l ic e n s e e  w o rk in g  w ith  
th e  b u y e r. T his p r a c t ic e  w a s  c a lle d  S u b ag en cy . S u b a g e n c y  is n o t a llo w ed  in m o s t 
MLS s y s te m s  to d a y . T he  c u r re n t s t a tu te  sim ply  in fo rm s th e  s e l le r  an d  th e  lis tin g  
a g e n t th a t  th e  b u y e rs ’ a g e n t is re p re se n tin g  th e  b uyer, an d  th e  p o te n tia l of dua l 
a g e n c y  w h en  th e  lis tin g  b ro k e ra g e  firm  is  fa c ilita tin g  th e  p u rc h a s e  w ith  th e  bu yer.

T he in d u s try  an d  th e  pub lic , th ro u g h  e d u c a tio n  h av e  g row n  in th e  la s t  13 y e a r s .  T he 
p ro p o se d  le g is la tio n  will s ta n d a rd iz e  th e  d is c lo su re  re q u ire m e n ts  an d  p ro v id e  a 
re la tio n sh ip  d is c lo s u re  form  m a t  will b e  u s e d  s ta te w id e  by all l ic e n s e e s .  T h e  pub lic  
an d  l ic e n s e e  w ill h a v e  w ritte n  in s t a tu te ,  th e  b a s ic  d u t ie s  an d  re s p o n s ib il i t ie s  of all 
l ic e n s e e s  th ro u g h o u t th e  s t a te .  T his will p ro te c t  th e  pub lic , g iving th e  c o n su m in g  
pub lic  c le a r  e x p e c ta t io n s  an d  g u id e lin es .

T he  p ro p o se d  le g is la tio n  will a lso  req u ire  b ro k e rs  to  h a v e  c le a r  o ffice  p o lic ie s  in 
p la c e  a s  g u id e s  to  all a g e n ts  w ith in  th e ir  o ffic e s . T h e s e  p o lic ie s  will sp e ll o u t th e  
w ay  all r e p re s e n ta t io n  will b e  d one , an d  th e  p ro c e d u re s  u s e d  to  p ro te c t  th e
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co n fid e n tia lity  of th e  tra n s a c tio n . T he  p ro p o se d  le g is la tio n  will req u ire  th e  p o licy  b e  
a v a ila b le  fo r th e  pub lic  to  v iew , in o rd e r  to  m a k e  in fo rm ed  d e c is io n s  w h e n  c h o o s in g  a 
lic e n s e e .

Our g oa l w ith  th is  le g is la tio n  is  to  m ak e  th e  in d u s try  c o n s is te n t  th ro u g h o u t th e  s t a te ,  
en ab lin g  th e  c o n su m in g  pub lic  to  m ak e  k n o w le d g e a b le , in fo rm ed  d e c is io n s , an d  
p rov ide  a m o re  e ff ic ie n t w ay  fo r l ic e n s e e s  to  p rov ide  s e rv ic e s  to  th e  pub lic .

T he p ro p o se d  le g is la tio n  will s ta n d a rd iz e  th e  d is c lo su re  form  th a t  is  u s e d  s ta te w id e  
by all l ic e n s e e s .  T h e  pub lic  will s e e  th e  d u tie s  an d  re s p o n s ib ili tie s  o f a  l i c e n s e e  o r 
b ro k e r b e fo re  look ing  a t  p ro p e rtie s  o r giving co n fid e n tia l in fo rm atio n . T h e  p ro p o se d  
le g is la tio n  d e f in e s  sp e c if ic  d u tie s  of l ic e n s e e s  th a t  a re  n o t c u r re n t  in s t a tu te ,  
th e re fo re  giving th e  co n su m in g  public  c le a r  e x p e c ta t io n s  an d  g u id e lin e s .

P ro p o se d  le g is la tio n  g iv es  b ro k e rs  th e  op tio n  of u s in g  d e s ig n a te d  a g e n c y  to  p re v e n t 
dual a g e n c y . W hen th e  lis ting  a g e n t is a d iffe ren t p e rso n  th a n  th e  b u y e rs ’ a g e n t  
w ith in  th e  s a m e  firm , th e  b ro k e r c a n  d e s ig n a te  an  a g e n t  re p re s e n tin g  th e  s e l le r  an d  a 
d iffe ren t a g e n t  re p re se n tin g  th e  buyer. N eu tra l A gency  (Dual A gency) w o u ld  only 
o c c u r  w h en  th e  lis tin g  a g e n t is fa c ilita tin g  th e  t r a n s a c t io n  w ith  th e  b u y e r. M ost 
b ro k e ra g e  firm s c u rre n tly  h av e  firew alls  in p la c e  to  c o n tro l c o n f id e n tia l in fo rm a tio n .

T he m e m b e rs  o f o u r le g is la tiv e  c o m m itte e  w ould  be  h ap p y  to  m e e t w ith  you  to  
a n s w e r  your q u e s tio n s  an d  a d d re s s  any  c o n c e rn s  you m ay h a v e  w ith  th is  le g is la tio n .

S in ce re ly ,

D ave F e e k e n

907-283-5888  O 907-252-0348 Cell 

In d u s try  I s s u e s ,  C hairm an  

L eg is la tiv e  C o m m ittee , C hairm an
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January 19, 20D4

The Honorable Norman Rokeberg 
Alaska House of Representatives 
State Capitol Building 
Juneau, Alaska 99801

Dear Representative Rokeberg;

House Bill 29 is probably the most important piece of legislation affecting the real 
estate brokerage industry in over a decade. It is supported almost unanimously 
by REALTORS ®, the Alaska Real Estate Commission and real estate licensees 
throughout the State. I also support this legislation.

The present statutes regarding real estate licensee disclosure of duties 
and responsibilities became effective in January of 1991. There has been only 
minor modification to the laws since then and the way real estate is transacted 
has changed considerably. Most other states have modified their laws to reflect 
these changes but Alaska has not.

In June of 2002 the Alaska Association of REALTORS ©formed a Task 
Force, of which I was a member, to address this situation. After over a year of 
extensive research, review and debate along with the input and consultation of 
the Alaska Real Estate Commission, a consensus was reached. The result is HB 
29 along with some Regulation changes 1hat have been approved and are in the 
process of being adopted.

This legislation will benefit the public as well as the industry in that it more 
clearly and concisely defines the duties, responsibilities and disclosures of all the 
parties to a real estate transaction.

Again, I support HB 29 and would be glad to try to answer any questions 
you or any of your colleagues may have.

Thank you for your efforts and thank you for serving in the Legislature. I 
understand and appreciate the sacrifice you have to make.

of alatka, inc.
2600 cordova street, suite 100 
anchorage, alnska 99503 
phone; (907) 276*2761



(Fwd: HB 29J

Subject: [Fwd: HB 29]
Date: Fri, 16 Jan 2004 12:47:10-0900 

From: Jim Shine <Jim_Shine@Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Amanda Wilson <Amanda_Wilson@legis.state.ak.us>

Subject: HB 29
Date: Fri, 16 Jan 2004 08:56:21 -0900 

From: <newhmdzn@alaska.net>
To: jim_shine@legis.state.ak.us

D e a r  J i m  S h i n e ,

I  am G a r y  A.  G e a r h a r t  a  r e a l  e s t a t e  a g e n t  s i n c e  1 9 9 1 .  I  am i n  f a v o r  o f  HB 2 9  a s  i t  wi  
P l e a s e  v o t e  i n  f a v o r  o f  t h i s  b i l l .

G a r y  A .  G e a r h a r t  
' 1 3 1 1 5
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[fwd: HB2VJ

Subject: [Fwd: HB29]
Date: Fri, 16 Jan 2004 08:25:59 -0900 

From: Jim Shine <Jim_Shine@Legis.state.ak.us> 
Organization: Alaska State Legislature 

To: Amanda Wilson <Amanda_Wilson@legis.state.ak.us>

Subject: HB29
Date: Fri, 16 Jan 2004 08:33:37 -0800 (PST) 

From: Cindy Wilson <eagleriverhomes@yahoo.com> 
To: jim_shine@legis.state.ak.us

P l e a s e ,  p l e a s e  s u p p o r t  H o u s e  B i l l  2 9 ,  T h i s  b i l l  w i l l  
g i v e  t h e  p u b l i c  m o r e  o p t i o n s  a n d  v / i l l  l e s s e n  t h e i r  
l i a b i l i t y  w h e n  p a r t i c i p a t i n g  i n  r e a l  e s t a t e  
t r a n s a c t i o n s .  I  r e a l l y  a p p r e c i a t e  y o u r  s u p p o r t  o n  
t h i s  b i l l .  T h a n k  y o u !

Y o u r  A l a s k a  R e a l  E s t a t e  P r o f e s s i o n a l ,
C i n d y  W i l s o n ,  R e a l t o r  
RE/MAX o f  E a g l e  R i v e r  
1 6 6 0 0  C e n t e r f i e l d  D r . ,  S u i t e  2 0 1  
E a g l e  R i v e r ,  A l a s k a
{ 9 0 7 ) 2 4 4 - 1 9 3 0  e m a i l :  E a g l e R i v e r H o m e s @ y a h o o . c o m

W e b s i t e :  w w v . E a g l e R i v e r H o m e s . c o m

Do y o u  Y a h o o ! ?
Y a h o o !  H o t j o b s :  E n t e r  t h e  " S i g n i n g  B o n u s "  S w e e p s t a k e s  
h t t p : / / h o t j o b s . s w e e p s t a k e s . y a h o o . c o m / s i g n i n g b o n u s

mailto:Jim_Shine@Legis.state.ak.us
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[Fwd: HB 2yj

Subject: [Fwd: IIB 29]
Date: Fri, 16 Jan 2004 08:25:48 -0900 

From: Jim Shine <Jim_Shine@Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Amanda Wilson <Amanda_Wilson@legis.state.ak.us>

Subject: HB 29
Date: Thu, 15 Jan 2004 15:50:05 -0900 

From: "Les Bailey" <homesell@alaska.net>
To: <jim_shine@legis.state.ak.us>

Jim,

I would greatly appreciate you support of HB 29.

Real Estate is one of the most important businesses in Alaska, and we need passage of this bill to better serve our 
customers and clients, and eliminate much of the confusion in the law as currently written.

This new law will better protect the interest of Buyer, Sellers, and the Real Estate Industry.

Your support appreciated

Sincerely,

Les Bailey

Les Bailey & Associates Real Estate Team

P r u d e n t ia l  V is ta  R e a l  E s ta t e

1 6 6 3 5  C e n te r f ie ld  D r. S t e  1 0 3  E a g le  R iv e r ,  A K  9 9 5 7 7  

Phone: Toll Free 800.334.64351 Direct 907.689.6451 

Cell: 907.230.8628 

Email: homesell@alaska.net 

Web Page: www.RealEstatelnAK.com

w w w .le s b a ile v s e lls r e a le s ta te .co m
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[Fwd: J HB  2y

Subject: [Fwd: ] HB 29
Date: Thu, 15 Jan 2004 15:58:12 -0900 

From: Jim Shine <Jim_Shine@Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Amanda Wilson <Amanda_Wilson@legis.state.ak.us>

Subject:
Date: Thu, 15 Jan 2004 15:30:50 -0900 

From: "rondaryan" <rondaryan@worldnet.att.net>
To: <jim_shine@legis.stale.ak.us>

Jim,
Please vote in favor of HB 29. There is too much liability on the part of our customers and agents. 
RONDA RYAN
PRUDENTIAL VISTA REAL ESTATE
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[Fwd: HB 2VJ

Subject: [Fwd: HB 29]
Date: Thu, 15 Jan 2004 14:29:30 -0900 

From: Jim Shine <Jim_Shine@Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Josh Applebee <Josh_Applebee@legis.state.ak.us>, 
Amanda Wilson <Amanda_Wilson@legis.state.ak.us>

Subject: HB 29
Date: Fri, 16 Jan 2004 14:31:20 -0900 

From: "Loe Realty, LLC." <mdlee@leerealtyllc.com>
To: <jim_shine@legis.state.ak.us>

Jim,
This note is to let you know that I am in favor of HB29, we need it passed for our industry.

Thanks,
Mark

Mark D. Lee, CCIM, Broker 
Lee Realty, LLC.
PO Box 877001
Wasilla, AK. 99687
WEBSITE: www.leerealtvllc.com
Office: 907-376-0119
Fax: 907-376-4039
Cell: 907-354-4430
EMAIL: mdlee @ leerealtvllc.com

I of I l/l 5/2004 2:30 PM
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|Fwd: HB2yj

Sub je c t: [Fw d : H B 2 9 ]
D a te : Thu, 15 Jan 2004 15:12:30-0900 

F ro m : Jim Shine <Jini_Shine@Legis.state.ak.us> 
O rg an iza tio n : Alaska State Legislature 

T o : Amanda W ilson <Amanda_W ilson@ legis.state.ak.us>

Sub je c t: H B 29
D a te : Thu, 15 Jan 2004 15:11:42 -0900 

F rom : "Kathleen V'F itzyV O'Hare" < fitzy@ gci.ne t> 
T o : jim_shine@ legis.state.ak.us

Dear Jim,
Please tell, on my behalf, the House Labor & Commerce Committee I support HB29. The current way of doing 

business doesn't benefit the public . This will give the public more options and lessen their liability when purchasing a 
home . I feel it opens the door to the buying public being more informed when making a real estate purchase, which 
in most cases is the biggest investment people will make in their life times.

Regards,
Kathleen "Fitzy" O'Hare Re/Max of Wasilla 907-352-9333

I of I 1/15/2004 3:13 PM
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IFwcl: ll;wd: HB  2yjj

Sub je c t: [F w d : [Fw d : H B  2 9 ]]
D a te : Thu, 15 Jan 2004 12:17:51 -0900 

F ro m : Janet Seitz <Janet_Seitz@ legis.state.ak.us> 
O rg an iza tio n : Representative Norman Rokeberg, Alaska State House 

T o : Amanda W ilson <Amanda W ilson @leais.state.ak.us>

Sub je c t: [Fw d : H B  29 ]
D a te : Thu, 15 Jan 2004 12:16:19-0900 

F rom : Jim Shine <Jim_Shine@Legis.state.ak.us> 
O rg an iza tio n : A laska Slate Legislature 

T o : Janet Seitz <Janet_Seitz@ legis.state.ak.us>

Sub je c t: H B  29
D a te : Thu, 15 Jan 2004 13:15:55 -0800 (PST) 

F rom : casey steinau <sella !aska@yahoo.com> 
T o : jim_shine@ legis.state.ak.us

J i m ,  j u s t  a  q u i c k  n o t e  t o  l e t  y o u  k n o w  ho w  c r i t i c a l  HB
2 9  i s .  T h i s  b i l l  w i l l  b e n e f i t  t h e  p u b l i c  b y  g i v i n g
t h e m  m o r e  o p t i o n s  i n  d e a l i n g  w i t h  t h e  r e a l  e s t a t e
c o m m u n i t y  a s  w e l l  a s  l e s s e n  t h e i r  l i a b l i t y  i n  r e a l
e s t a t e  t r a n s a c t i o n s .  I  b e l i e v e  t h a t  t h i s  b i l l  h e l p s  t o  
c l a r i f y  a n  i s s u e  t h a t  h a s  b e e n  m u r k y  a t  b e s t  a n d  I  
s t r o n g l y  s u p p o r t  t h i s  b i l l .
T h a n k s  t o  b o t h  y o u  a n d  R e p r e s e n t a t v i e  A n d e r s o n  f o r  
y o u r  c u r r e n t  a n d  f u t u r e  s u p p o r t .
C a s e y  S t e i n a u

C a s e y  S t e i n a u  
C o l d w e l l  B a n k e r  F o r t u n e  
c e l l  9 0 7 - 8 4 1 - 9 8 3 0  
o f f i c e  9 0 7 - 3 7 3 - 7 6 5 3  
t o l l  f r e e  8 6 6 - 3 4 5 - 7 6 5 3

" L e t  C a s e y  Go t o  B a t  F o r  Y o u !

Do y o u  Y a h o o ! ?
Y a h o o !  H o t j o b s :  E n t e r  t h e  " S i g n i n g  B o n u s "  S w e e p s t a k e s  
h t t p : / / h o t j o b s . s w e e p s t a k e s . y a h o o . c o m / s i g n i n g b o n u s

Janet Seitz, Rep. Rokeberg's Office c Janet Seitz@le<iis.statc.ak.us>

I of 2 1/15/2004 12:20 PM
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[Fwd: [Fwd: HB 29JJ

Subject: [Fwd: [Fwd: HB 29]]
Date: Thu, 15 Jan 2004 12:17:39 -0900 

From: Janet Seitz <Janet_Seitz@legis.state.ak.us> 
Organization: Representative Norman Rokeberg, Alaska State House 

To: Amanda Wilson <Amanda_Wilson@legis.state.ak.us>

Subject: [Fwd: HB 29]
Date: Thu, 15 Jan 2004 12:14:16-0900 

From: Jim Shine <Jim_Shine@Legis.state.ak.us>
Organization: Alaska State Legislature

To: Janet Seitz <Janet_Seitz@legis.state.ak.us>

And  y e t  a n o t h e r  e m a i l . . .

I  r e c e i v e d  a  p h o n e  c a l l  y e s t e r d a y  f r o m  K i b e  L u c a s  ( f i r s t  e m a i l )  s i n c e  HB 
29  i s  i n  L&C. I  t o l d  h i m  t o  e m a i l  h i s  c o m m e n t s  a n d  I  w o u l d  f o r w a r d  t h e m  
t o  R e p .  R o k e b e r g ' s  o f f i c e .  S o r r y .

T h a n k s ,

J i m

Subject: HB 29
Date: Thu, 15 Jan 2004 12:06:05 -0900 

From: "Duane Mathes" <dmathes@dynamicpvoperties.net>
To: <jim_shine@legis.state.ak.us>

As an Alaska Licensed Realtor I am in support of this bill. Please do everything possible to get it passed. 
Thank you very much fo. your help!!

Duane Mathes
Dynamic Properties - Wasilla 
373-2793

Janet Seitz, Rep. Rokcberg's Office c Janei Seitz@legis.Maie.ak.ns>

1 ol I 1/15/2004 12:20 PM
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[Fwd: [Fwd: HU  29JJ

Subject: [Fwd: [Fwd: HB 29])
Date: Thu, 15 Jan 2004 12:17:27 -0900 

From: Janet Seitz <Janet_Seitz@legis.state.ak.us> 
Organization: Representative Norman Rokeberg, Alaska Stale House 

To: Amanda Wilson <Amanda_Wilson@legis.state.ak.us>

Subject: [Fwd: HB 29]
Date: Thu, 15 Jan 2004 12:01:10 -0900 

From: Jim Shine <Jim_Shine@Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Janet Seitz <Janet_Seitz@legis.state.ak.us>

J a n e t -
H e r e  i s  a n o t h e r  HB 29  e m a i l  o f  s u p p o r t .

- J i m

Subject: HB 29
Date: Thu, 15 Jan 2004 11:59:50 -0900 

From: "josette willcox" <josi_raye@hotmail.com>
To: jim_shine@legis. state, ak.us

D e a r  J i m ,

I  am w r i t i n g  t h i s  t o  s u p p o r t  t h e  p a s s a g e  o f  HB 2 9 .  T h i s  p i e c e  o f  
l e g i s t l a t i o n  w o u l d  e n a b l e  t h e  p u b l i c  t o  e n j o y  m o r e  o p t i o n s  w i t h  l e s s  
l i a b i l i t y ,  w h i c h  c o u l d  o n l y  b e n e f i t  e v e r y o n e .

T h a n k  y o u

J o s i  W i l l c o x
C e n t u r v  2 1  N o r t h  H o m e s  R e a l t y

R e t h i n k  y o u r  b u s i n e s s  a p p r o a c h  f o r  t h e  n e w  y e a r  w i t h  t h e  h e l p f u l  t i p s  h e r e .  
h t t p : / / s p e c i a l . m s n . c o m / b c e n t r a l / p r e p 0 4 . a r m x

Janet Seitz, Rep. Rokeberg's Office c Janet Seiiz@legis.stale.ak.us>

l o l l 1 /15/2004 12:19 PM
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I Fwd: (Fwd: H B  2yJ]

Subject: [Fwd: [Fwd: HB 29]]
Date: Thu, 15 Jan 2004 12:17:14-0900 

From: Janet Seitz <Janet_Seitz@legis.state.ak.us> 
Organization: Representative Norman Rokeberg, Alaska State House 

To: Amanda Wilson <Amanda_Wilson@legis.state.ak.us>

Subject: [Fwd: HB 29]
Date: Thu, 15 Jan 2004 11:13:28 -0900 

From: Jim Shine <Jim_Shine@Legis.stale.ak.us> 
Organization: Alaska State Legislature

To: Janet Seitz <Janet_Seitz@legis.state.ak.us>

Hi  J a n e t -

I  t h o u g h t  y o u  m i g h t  b e  t h e  a p p r o p r i a t e  p e r s o n  t o  r e c e i v e  t h i s  e m a i l  
s i n c e  y o u r  b o s s  i s  t h e  s p o n s o r  o f  HB 2 9 .  I f  y o u  h a v e  a n y  q u e s t i o n s ,  
p l e a s e  c a l l  me  a t  - 2 8 1 1 .

T h a n k s ,

J i m  S h i n e
S t a f f  f o r  R e p .  A n d e r s o n

Subject: HB 29
Date: Thu, 15 Jan 2004 10:23:51 -0900 

From: "kibe@mtaonline.net" <kibe@mtaoniine.net> 
To: jim_shine@legis.state. ak.us

Dear Jim:

Please pass this email along to Tom Anderson as well as the rest of the members of the House Labor of 
Commerce Committee. I respectfully request your strong support of HB 29. The changes the bill addresses 
regarding the agency relationships between buyer, seller and broker are definitely positive. The changes 
not only lessen the liability the public incurs when entering an agency relationship, but also gives them 
more choices regarding the type of relationship they are entering into.

Sincerely,

Kibe Lucas
President-Elect Valley Board of Realtors 2004

TH ANK  YOU FO R C O N TACTIN G  TH E K IB E  LU C AS TE A M !

K i b e  L u c a s
R E/M A X  o f  W asilla  
Real Estate C onsultant 
A ccredited B uyers R epresentative

I of 2 1/15/2004 12:18 PM
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AAR #1 B U Y E R ’ S  A G E N C Y ; 9 0 7  2 7 7 3 4 4 3

M E M O R A N D U M

F e b - 2 - 0 4  1 1 :3 4 P M ; P a g e  1

Date : 2/2/2004

To : The Honorable Representative Tom Anderson 
Chair - Labor and Commerce Committee

° f o t

b j U i .

From : Linda Garrison
Consumer/Concerned Citizen 
Owner/Broker -  AAR.r/1 Buyers Agency

RE : HB 2 9 -SPONSOR-REPRESENTATIVE ROKEBERG

ARE YOU AWARE THAT A HAIRDRESSER IS REQUIRED TO HAVE 1650 HOURS OF 
TRAINING (CLASSROOM AND “HANDS ON” EDUCATION) IN ORDER TO CUT YOUR 

'TTTHRT- ARE YOU AWARE THAT REAL ESTATE AGENTS ONLY NEED 20 EDUCATION 
HOURS TO GET THEIR REAL ESTATE LICENSE AND TO WORK WITH CONSUMERS
ON WHAT IS PROBABLY THE LARGEST PURCHASE OR SALE OF THEIR LIVES?

HB 29 IS HARMFUL TO THE CONSUMERS AND TO THE BUYING AND SELLING 
_PUBLIC. HB 29 (which is scheduled in Labor and Commerce on Wednesday, 2/4/04) is tainted 
with protections for real estate practitioners and eliminates common law of agency, which is 
harmful to the consumers. I respectfully request that you evaluate the points of HB 29 as 
indicated below prior to the 2/4/04 teleconference and respectfully request that HB 29 not be 
passed out of committee. I have a suggestion for this committee that has come from talking 
with the general public. 1 would hope that you seriously look at their comments and 
recommendations at the end of this memorandum.

HB 29 abrogates the common law of Agency -  to the detriment of the consumer.

IIB 29 eliminates fiduciary duties such as loyalty, accountability, obedience, confidentiality, 
diligence, and other fiduciary duties -  to the detriment of the consumer.

HB 29 establishes designated agency (a broker can designate one agent/licensce in the office 
lo represent the seller and another to represent the buyer.) DESIGNATED AGENCY IS 
NOTHING LESS THAN UNDISCLOSED DUAL AGENCY AND IS A SEMANTIC 
SMOKESCREEN TO PROTECT AGENTS -  TO THE DETRIMENT OF THE 
CONSUMER. Designated agency (undisclosed dual agency) also opens up damaging 
conflicts to the consumer -  for example, what if one of the agents so designated is 
experienced and the other agent designated is a new agent -  the consumer (buyer or seller) is 
negatively affected by having the designated “new” agent. How docs a Broker determine 
“equal agents/licensees?” All infonnation of the buyer and seller would need to be kept 
under lock and key; no discussing at sales meetings, no discussion around water coolers. Not 
feasible and definitely -  a detriment lo the consumer.

HB 29 establishes another type of relationship - the neutral licensee relationship.
Establishing a “neutral” licensee regarding the largest purchase or sale of someone's life -  is 
ludricous -  to the detriment of the consumer.



S e n t  B y :  A A R  #1 B U Y E R 'S  A G E N C Y ; 9 0 7  2 7 7 3 4 4 3  ; F e b - 2 - 0 4  1 1 :3 4 P M ;

Page 2

RE : HB 29-SPONSOR-REPRESENTATIVE ROKEBERG

I-IB 29 calls for creation of a “pamphlet,” by the Real Estate Commission to be used 
to inform the public of the ir options -  a cost that doesn’t need to exist as long as the current 
A.aska statutes are follov ed and ENFORCED.

HB 29 does not adequately define actions that create a conflict of interest -  to the detriment 
of the consumer.

1TB 29 puts responsibility directly on the agenl/liccnsee lo rcpresent/hclp/aid/advise 
(designated agent/neutral licensee, whatever) the buyer or seller; HB 29 creates broker 
responsibility levels without educational requirements that should be demanded and without 
the fiduciary responsibilities that should be mandated for the public’s protection -  a 
detriment to the consumer.

I am sending just the initial pages signed by consumers indicating their concern on HB 29. 
Additional sheets will be forthcoming.

From those consumers, I have received the following recommendation:

• HB 29 IS NOT NEEDED. DO NOT SUPPORT HB 29 -  DO NOT 
PASS HB 29 OUT OF L&C

• INCREASE EDUCATIONAL HOURS NEEDED TO SECURE A 
REAL ESTATE LICENSE -  A MINIMUM OF 200 HOURS PRIOR 
TO ISSUANCE OF A LICENSE.

♦ INCREASE EDUCATION NEEDED FOR RENEWAL OF 
LICENSE TO A MINIMUM OF 50 HOURS EVERY TWO YEARS.

-  DO NOT ALLOW GRANDFATHERING OF EDUCATION 
HOURS.

- CONTINUE THE COMMON LAW OF AGENCY AND
FIDUCIARY RESPONSIBILITIES IN ORDER TO PROTECT 
THE PUBLIC.

Any bill regarding real estate should strongly involve increased responsibility placed on real 
estate agents/licensees -  not less responsibility, increased educational requirements and 
increased accountability of real estate practitioners to the public.

1 respectfully request that tlris bill be looked at extremely carefully and what the 
consequences will be to the Alaska home buying and home selling consumer. Thank you.



POSITION ON HB 29

9 0 7  2 7 7 3 4 4 3  ; F e b - 2 - 0 4 1 1 :3 5 P M ; P a g e  3 / 4
S e n t  B y :  AAR #1 B U Y E R 'S  A G E N C Y ;

By signing below, I acknowledge that -

1. I am a resident of the state of Alaska.
2. I have looked at HB29 and.do not support its passage.
3. HB29 is not a consumer oriented bill and does nothing to support 

the public’s right for representationand does nothing to support 
ones right lo pursue remedy in the legal system.

BY THE SIGNATURE BELOW, I REQUEST THAT YOU DO NOT SUPPORT
HB 29 AND DO NOT PASS IT OUT OF TEE HOUSE AND/OR SENATE. /
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S e n t  B y :  A A R  #1  B U Y E R ' S  A G E N C Y ;
I

9 0 7  2 7 7 3 4 4 3  ; Feb-2 - 0 4  1 1 :3 5 P M ; P a g e  4 / 4

P O S I T I O N  O N  IT B  29

By signing below, J acknowledge llmt -

1. ! am a resident of the slate of Alaska.
2. 1 have looked at HB29 and do not support its passage.
3. HU29 is not a consumer oriented lull and does nothing lo suppoi 

the public’s right for reprcsentariOtknnd does nothing to support 
ones nght to pursue remedy in the legal system.

BY THE SIGNATURE BELOW, I REQUEST THAT YOU DO NOT SUPP0K1
HB 29 AND DO NOT PASS IT OUT OF TH f HOUSE A ND/OR SENATE, , . . ,
p r - ^ r  jlr l/lit  /  S / ^ A r k J t x /
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Date of Committee Action: 0 ?  {

The LABOR AND COMMERCE Committee considered: HB 32

HOUSE BILL NO. 32 UNIFORM PRESCRIPTION DRUG CARD

"An Act relating to a health insurance uniform prescription drug information card; and providing for an 
effective date."

Recommends it be replaced with [ ] HCS or [ "fj CS for________V\ r~b>Z-______________( L )
For Senate Bills with new title: [ ] Technical Title [ J New Title: IICR_______  [ ] Same Title f^] New Title

[ ] attach amendments
[ ] add new referral t o _____________ Committee
[ ] Letter of In ten t______________ Committee

HOUSE COMMITTEE REPOPT
(7) '
D ate R eferred  to Comm ittee: Ja n u a ry  21,2003 FU R TH E R  REFERRA LS: HES

list of
Abbrev
,for
Dept s.:
ADM
CED
COR
CRT
EED
DEC
DFG
GOV
IISS
LAA
LAW
LVVF
MVA
DNR
DPS
REV
DOT
UA

NEW  FISC A L N OTES
♦Assigned by Chief Clerk’s Office

List by Dept(s): | ♦FN# Fiscal | Indet. I Zero
‘— '

PREVIOUS F ISC A L NOTES
List by  Dept(s): | FN# Fiscal Indet. 1 Zero



A L A S K A  S T A T E  H O U S E  O F  R E P R E S E N T A T I V E S

3044 Badger Road, Suite 290 
North Pole, AK 99705
(907)-488-5725 
Fax# (907)-488-4721

Interim Address:

Session Contact:
(907)-465-3719
FA X# (9 0 7 H 6 5 -3 2 5 8

State Capitol 
Room 204

R E P R E S E N T A T IV E  J O H N  C O G H IL L  
MAJORITY LEADER

Sponsor Statement 
HB 32 -  Uniform Prescription Information Card

The intent of HB32 is to have a uniform prescription card implemented to 
expedite the amount of time a pharmacy technician spends gathering 
necessary information from the insurance company in order to process the 
insurance claim. Pharmacists are spending a disproportionate amount of time 
trying to address reimbursement issues rather than serving the health care 
needs of their customers. HB 32 would allow for more face-to-face care 
between pharmacists and patients. It would also minimize confusion, 
eliminate unnecessary paperwork, decrease administrative burdens, and 
streamline the dispension of prescription products paid for by third party 
payors.

Repic.sciitativc‘_Jolm_Coj'liill@LEGIS.statc.ak.u.s
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CS FOR HOUSE BILL NO. 32( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY -THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred: '

Sponsors): REPRESENTATIVES COGHILL, Gruenberg, W hitaker

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to use of a  uniform prescription drug information card and forms, 

standards, and procedures in processing health insurance claims; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.06.085(a) is amended to read:
Sec. 21.06.085. Uniform data and procedures for health claims, (a) The 

director shall adopt by regulation uniform claims forms, uniform prescription drug 
information cards, uniform standards, and uniform procedures for the processing of 
data relating to billing for and payment of health care services provided to state 
residents. A health care insurer shall use the uniform claims forms and comply with 
the uniform standards and procedures established under this section.

* Sec. 2. AS 21.06.085(b)(2) is amended to read:
(2) "health care services" has the meaning given in AS 21.86.900 and 

includes prescription drugs.

-1-
Xew Texc Underlined [DELETED TEXT BRACKETED)

CSHB 32( )



* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT 23-LS0203\D
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January 28, 2003

Representative John Coghill 
House of Representatives 
State Capitol 
Juneau, AK 99601-1182

Dear Representative Coghill,
»•

I commend you for your Introduction of HB 32 concerning Uniform Prescription 
Information Cards. This legislation will benefit the general public in many way9. 
The first thing it will accomplish is saving time for the patient when at a pharmacy 
to get a prescription drug order filled. Having this Information In a clear format 
will allow the pharmacists and technicians of the given pharmacy to enter the 
Insurance Information into the computer In a timely manner and will help to avoid 
calls to the Insurance company "help desk*. Thaae calls to Insurance companies 
are quite time conauming and you usually have to navigate through a voice 
message maze to get the answers you need. Secondly, by clarifying this 
Information, It Is a time saving factor that allows the pharmacist to spend more 
time with their patient (customer) to be sure they understand their medications.

As you may know, nineteen states have already enacted this type of legislation.
It truly provides a wln-wln situation for the consumer and the provider. Thank 
you for your time.

Roger Panrod, RPh.
Fairbanks Professional Pharmacy 
1001 Nobel Street 
Fairbanks, AK 99701 
907/452*2556

Sincerely, ill '

i , I
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MB32-Unifonn Prescription Drug Card

Subject: HB32-Uniform Prescription Drug Card 
Date: Wed, 7 May 2003 02:11:59 -0800 

From: "Roger Mortemore" <r.mortemore@worldnet.att.net>
To: <Representative_Tom_Anderson@legis.state.ak.us>, 

<Representative_bob_Lynn@legis.state.ak.us>, 
<Representative_Nancy_Dahlstrom@legis.state.ak.us>, 
<Reprcsentatvie_Carl_Galto@legis.state.ak.us>, 
<Representative_Noim_Rokeberg@legis.state.ak.us>, 
<Representatvie_Harry_Crawford@legis.state.ak.us>, 
<Representative_David_Guttenberg@legis.slate.ak.us>

Please vote in favor o f HB 32 when it comes to committee.

This bill will help the citizens of Alaska and the Pharmacists of Alaska to belter serve the public. Il will save lime and money by 
not wasting time making phone calls to the insurance company which will allow the sick patients to return home and work much 
quicker.

Thank You,

Roger Mortemore, R.Ph.
Member, Board of Directors,
Alaska Pharmacist Association 
1550 Holy Cross 
Fairbanks, AK 99709 
r.morlcmore (fialt.net 
Pharmacy Manager/Pharmacist 
Safeway Bentley Mall 
30 College Road 
Fairbanks, AK 99701
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HB 32

Subject: HB 32
Date: Wed, 07 May 2003 00:48:41 -0800 

From: Roger Penrod <pharmboy@gci.net>
To: Tom Anderson <Representative_Tom_Anderson@legis.state.ak.us>

Representative Anderson,

Please vote in favor of HB 32 when it comes to your committee.

Roger Penrod R.Ph.
Fairbanks, AK

Roger Penrod <pharmbov@gci.ncl> 
Staff Pharmacist
Fairbanks Professional Pharmacy

5/7/2003 7:25 A M
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HB 32-Uniibrm Prescription Card

Subject: HB 32-Uniform Prescription Card 
Date: Wed, 07 May 2003 10:01:19 +0000 

From: aimee.mortemore@att.net
To: Representative_Tom_Anderson@legis.state.ak.us, Representative_Bob_Lynn@legis.sate.ak.us, 

Representative_Nancy_Dahlstrom@legis.state.ak.us, 
Representative_Carl_Gatto@legis.state.ak.us, 
Representative_Norm_Rokeberg@legis.stale.ak.us, 
Representative_Harry_Crawford@legis.state.ak.us, 
Representative_David_Guttenberg@legis.state.ak.us,

P l e a s e  v o t e  i n  f a v o r  o f  HB32 w h e n  i t  c o m e s  t o  C o m m i t t e e .

A u n i f o r m  p r e s c r i p t i o n  d r u g  c a r d  w i l l  g r e a t l y  b e n e f i t  t h e  c i t i z e n s  o f  A l a s k a .
T h e y  w i l l  b e  a b l e  t o  o b t a i n  t h e i r  p r e s c r i p t i o n  m e d i c a t i o n  w i t h  m u c h  l e s s  
h a s s l e .

T h a n k  Y o u ,
A i m e e  M o r t e m o r e  
3 3 0  O l d  S t e e s e  Hwy # 3 4 4  
F a i r b a n k s ,  AK 9 9 7 0 1  
a i m e e . m o r t e m o r e @ a t t . n e t
P h a r m a c i s t  a t  F a i r b a n k s  M e m o r i a l  H o s p i t a l
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HB  32 .

Subject: HB 32
Date: Wed, 30 Apr 2003 00:52:22 -0800 

From: Gerald KW Brown <gkwbrown@aIaska.com> 
Organization: Brown Family Computer 

To: Representative_Tom_Anderson@legis.state.ak.us

D e a r  C h a i r p e r s o n  A n d e r s o n ,

I  am w r i t i n g  y o u  a s k i n g  y o u  t o  s u p p o r t  HB 3 2 ,  w h i c h  i s  
a s k i n g  f o r  U n i f o r m  a n d  s t a n d a r d  i n f o r m a t i o n  t o  b e  p u t  o n  a l l  h e a l t h  c a r e  
a n d  P r e s c r i p t i o n  C o v e r a g e  c a r d s  i s s u e d  t o  t o  a l l  i n s u r e d  i n  t h e  S t a t e  o f  
A l a s k a .  T o o  m a n y  t i m e s ,  we  g e t  b l a n k  c a r d s  (No n a m e s  o r  i d  n u m b e r s )  
c a r d s  t h a t  l a c k  i n f o r m a t i o n  a s  t o  w h e r e  t o  s e n d  t h e  i n f o r m a t i o n ,  w h a t  
c o m p a n y  t o  s e n d  i t  t o ,  v / h a t  n u m b e r s  n e e d  t o  b e  s u b m i t t e d ,  w h o  t h e  c a r d  
h o l d e r  i s  w h a t  c o n t r o l ,  g r o u p  o r  c a r r i e r  n u m b e r s  a r e ,  w ho  t o  c a l l  i f  we  
h a v e  q u e s t i o n s ,  t h i s  a l l  t a k e s  t i m e  ( s o m e  t i m e s  1 5 - 6 0  m i n u t e s  o r  l o n g e r )  
s o m e s  t i m e s  t h e y  a r e  o n l y  o p e n  9 :0 0 A M  -  5 : 0 0 P M  E a s t e r n  t i m e  s o  w h e n  we  
g e t  a  p r e s c r i p t i o n  a t  8PM t h e  h e l p  d e s k  i s  c l o s e d  4 h o u r s  e a r l i e r  a n d  
w o n ' t  b e  o p e n  t i l  9AM t h e n  n e x t  d a y  o r  M o n d a y ,  a n d  we h a v e  a  s m a l l  c h i l d  
w i t h  a n d  e a r  a c h e  o r  n e e d  p a i n  m e d i c a t i o n  f o r  a  b u r n  o r  b r o k e n  a r m .  A l l  
we  a r e  a s k i n g  f o r  i s  t o  h a v e  t h e  n e e d e d  i n f o r m a t i o n  i s s u e d  o n  t h e  c a r d ,  
s i m p l e  s t r a i g h t  f o r w a r d .  T h a n k  y o u

G e r a l d  KW B r o w n ,  P r e s i d e n t  
A l a s k a  P h a r m a c i s t s  A s s o c i a t i o n  
g k w b r o w n @ a l a s k a . c om  
9 0 7 - 4 5 2 - 1 5 1 4

4/30/2003 7:25 A M
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H B  i l  .

Subject: HB 32
Date: Tue, 29 Apr 2003 22:49:45 -0800 

From: "Eric and Angie LeBoeuf" <ericleb@alaska.net>
To: <Representative_Tom_Anderson@legis.state.ak.us>

A ngie L eB oeuf< ?xm l:nam espace prefix  = o ns = 
"urn:schem as-m icrosoft-com :office:office" />

PO B ox 110982

A nchorage, A K  99511

A pril 29, 2003

The H onorable R epresentative Tom  A nderson 

State C apitol 

Juneau, A laska

D ear R epresentative A n d e rso n ,

I w ould like to ask you to vote in favor o f  HB 32 w hen it com es to your com m ittee. This 
bill w ill ease the already over tasked pharm acy staff by m aking the billing process direct 
and sm ooth . T he end resu lt w ill be a happ ier citizen w ho receives his or her m edication  in 
a m ore tim ely m anner. C urrently  som e insurance cards do not contain  all the necessary 
inform ation needed to process a prescription claim . HB 32 w ill require that in form ation  on 
the insurance card  and prevent unnecessary phone calls to insurance providers. It is a 
w in-w in situation  fo r all.

T hank you.

I o f  2 4/30/2003 7:25 A M
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HB.32. .

Sincerely,

A ngie L eB oeuf 

Pharm acist 

South A nchorage



lfF/-32-''Jniform Prescription Drug Card

Subject: HB 32- Uniform Prescription Drug Card 
Date: Tue, 29 Apr 2003 09:32:52 -0800 

From: Barry D Christensen <island.pharm@juno.com>
To: Represenative_David_Guttenberg@Iegis.state.ak.us, 

Representative_Harry_Crawford@legis.state.ak.us, 
Representative_Norm_Rokeberg@legis.state.ak.us, 
Representative_Carl_Gatto@legis.state.ak.us, 
Representative_Nancy_Dahlstrom@legis.state.ak.us,
Representative_Bob_Lynn@legis.state.ak.us, Representative_Tom_Anderson@legis.state.ak.us 

CC: BPGAlaska@aol.com

D e a r  M e m b e r s  o f  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e ,

A s  a  p r a c t i c i n g  C o m m u n i t y  P h a r m a c i s t  i n  K e t c h i k a n  I  u r g e  y o u r  s u p p o r t  f o r  
HB 3 2  w h e n  i t  a p p e a r s  i n  y o u r  c o m m i t t e e .  T h e  . i n t e n t  o f  t h e  b i l l  i s  t o  
p r o v i d e  f o r  c o n s i s t e n t  i n f o r m a t i o n  o n  p r e s c r i p t i o n  d r u g  c a r d s  s o  t h a t  
p h a r m a c i s t  a n d  p a t i e n t s  a r e n ' t  h i n d e r e d  i n  p i c k i n g  u p  a  p r e s c r i p t i o n  
s i m p l y  b e c a u s e  o f  a  l a c k  o f  i n f o r m a t i o n  o r  m i s i n f o r m a t i o n  o n  a  
p r e s c r i p t i o n  d r u g  c a r d .  T h e  b i l l  i s  s i m p l y  a  w i n / w i n / w i n  f o r  
p h a r m a c i s t s / p a t i e n t s / i n s u r a n c e  c o m p a n i e s  i n  t e r m s  o f  s i m p l i f y i n g  t h e  
f i l l i n g  o f  a  p r e s c r i p t i o n  i n v o l v i n g  a  p r e s c r i p t i o n  d r u g  c a r d .

T h e  b i l l  d o e s  n o t  r e q u i r e  t h e  i n s u r a n c e  i n d u s t r y  t o  r e i s s u e  c a r d s  
i m m e d i a t e l y  s o  i t  s h o u l d  n o t  h a v e  a  f i s c a l  i m p a c t  u p o n  t h e m .  T h e  b i l l  
o n l y  r e q u i r e s  t h a t  w h e n  t h e y  d o  r e i s s u e  c a r d s  t h a t  t h e y  f o l l o w  a  f o r m a t  
t h a t
w i l l  p r o v i d e  p h a r m a c i s t  w i t h  t h e  i n f o r m a t i o n  t h e y  n e e d  t o  b i l l  t h e  
p a t i e n t s  i n s u r a n c e  w i t h o u t  h a v e  t o  m a k e  
m u l t i p l e  p h o n e  c a l l s  t o  t h e  i n s u r a n c e  c o m p a n y .

A g a i n ,  I  u r g e  y o u r  s u u p o r t  f o r  H B 32 .  I f  y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  
t h i s  b i l l  p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  m e .

S i n c e r e l y ,

B a r r y  C h r i s t e n s e n ,  P h a r m a c i s t  
I s l a n d  P h a r m a c y  3 5 2 6  T o n g a s s  A v e .  
K e t c h i k a n , A K  9 9 9 0 1
P h o n e :  9 0 7 - 2 2 5 - 6 1 8 6  F a x :  9 0 7 - 2 2 5 - 6 1 8 7  
e - m a i l :  i s l a n d . p h a r m @ j u n o . c o m

of 1 4/29/2003 1:02 PM
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F I S C A L  N O T E

Revision Date/Time (Note if correction):____________________Dept. Affected]________ CED_________
Title Uniform Prescription Drug Card______________ BRU . ______________________
__________________________________________________Component Division of Insurance______
Sponsor Rep. Coghill____________________________  ______________________
Requester House Labor & Commerce__________________Component No.________________

STATE O F ALASKA F is ca l N o te  N um ber: ____________
2002 LEG ISLA TIV E SESSION Bill Ve rs io n : C S  H B  32  (L & C )

( )  Pub lish  D ate : ____________

Expenditures/Revenues____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2000
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES_________ [

CHANGE IN REVENUES ( ) ~T

FUND SOURCE______________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Menta! Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: 

POSITIONS
Full-time
Part-time . . . .

Temporary '1

ANALYSIS: (Attach a separate page if necessary)

Due to the adoption of a committee substitute by the House Labor & Commerce Committee, 
this bill will now have a zero fiscal impact.

Prepared by: Representative Tom Anderson_________________________ Phone_____________
Division Chair, House Labor & Commerce Committee  _ Date/Time 5/8/03 10:20 AM

A pprov ed  by: Re presenta tive  T o m  A nderson________________________  D ate  5/8/2003
A g e n cy  H o u s e  La b o r & C o m m e rce  Com m ittee___________________

(Revised 9/2001 OMB) Page 1 of



F I S C A L  N O T E

Revision Date/Time (Note if correction):________________ Dept. Affected;________ dced
Title An Act relating to a health Insurance________________BRU Insurance (116)_____
uniform prescription drug Information card_________________________ Component Insurance Operations
Sponsor Representative Coghill________________________  ___________________
Requester House Labor & Commerce____________________ Component No. 354

STATE OF ALASKA Fisca l Note N um ber: ______
2003 LEGISLATIVE SESSION . Bill Version: H B  32

() Publish Date: ______

Expenditures/Revenues____________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.____________________
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES___________

CHANGE IN REVENUES ( ) |

FUND SOURCE ._____________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type~Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) If funding for this bill is Included in the Governor’s FY 2004 budget proposal: 

POSITIONS ____________________________
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)

This bill requires the Director to specify by regulation information to be contained on a prescription drug 
information card. The anticipated expenses to draft the regulation and enforce the provision on insurers 
would be absorbed within existing division resources.

Prepared by: Robert A. Lohr, Director___________________________________  Phone 907-269-7900
Division Insurance Date/Time 1/29/03 10:29 AM

Approved by: Ed g a r  Blatchford, Com m issioner______________________  Date 1/29/2003
A gency Departm ent of Com m unity  & E co n o m ic  Developm ent________

(Rovisod 9/2002 OMB) Page 1 of 1



F I S C A L  N O T E

OPERATING EXPENDITURES
Personal'Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING

2003 LEG ISLAT IVE  SESSION Bill Version: HB 32
() Publish Date: ______

STATE OF ALASKA Fiscal Note Num ber: _____

Revision Date/Time (Note if correction):________________________Dept. Affecte_d]__________Law______
Title "An Act relating to a health insurance uniform BRU Civil Division__________
prescription card;. . _______________________________________Component Fair Business Practices
Sponsor Representative Coghill________________________  _____________________
Requester House Labor and Commerce Committee Component No. 2206

Expenditures/Revenues____________________________(Thousands of Dollars)_______
Note: Amounts do not include inflation unless otherwise noted below.________

CAPITAL EXPENDITURES | 1 I

CHANGE IN REVENUES ( iZZE
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate) 

TOT

Estimate of any current year (FY2003) cost: 0-0
Check this box (X) If funding for this bill Is included in the Governor's FY 2004 budget proposal: I I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)
This bill would require health care insurers that issue or reissue a card for prescription drug claims 
processing include uniform prescription drug information on the card. The minimum information to be 
included on the card is specified in the bill.

Passage of this legislation is not anticipated to have a signficant fiscal impact on the Department of Law. 
There would be some legal advice provided as the Division of Insurance drafts regulations to implement 
the statute, and review of the draft regulations would be necessary. However, we believe this limited 
amount of new legal services could be handled with existing funds.

Prepared by: Joan M. Kasson______________________________________________ Phone (907) 465-5370
Division Attorney General's Office Date/Time 1/29/03 1:43 PM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 1/29/2003_____
A g e n cy  Departm ent of Law ________________________________

(Revised 9/2002 OMB) Page 1 of 1





Date of Committee Action: A ^ ^ k  &  i

The LABOR AND COMMERCE Committee considered: HB 36

HOUSE BILL NO. 36 ELECTRONIC MAIL

”An Act relating to electronic mail activities and making certain electronic mail activities unfair methods of 
competition or unfair or deceptive acts or practices under the Act enumerating unfair trade practices and 
consumer protections."

Recommends it be replaced with [ ] HCS or [ /-] CS for / fo  )
For Senate Bills with new title: [  ]  Technical Title [  J New Title: HCR________  [ ] Same Title [ ] New Title

[ ] attach amendments
[ ] add new referral to ____________ Committee
[ ] Letter of Intent_____________ Committee

*IOUSE COMMITTEE R EPO P^

(7)
Date R eferred  to Com m ittee: Ja n u ary  21,2003 FU R T H E R  REFERRA LS: Jud iciary

L i s t  o f

A b b r e v

. f o r

D e p t s . :

ADM
CED
COR
CRT
EED
DEC
DFG
GOV
IISS
LAA
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

NEW FISCAL NOTES
♦Assigned by Chief Clerk’s Office

List by Dept(s): | *FN# I Fiscal Indet. | Zero
^ —

PREVIOUS FISCAL NOTES
List by Deptfs): FN# Fiscal | Indet. Zero

S ig n i^  w ith recom m endations Printed Last Name
DP

/
DNP NR AM

L-VM
GrAno

fse\> is '
£70  TT& oG & v:-? V

V
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Ch“ir: /iwviCsthtdirtLfan ...... X j
Chair:



HOUSE LABOR & COMMERCE 
COMMITTEE

S T A T E  C A P I T O L ,  R O O M  4 3 2  
P h o n e  4 6 5 -4 9 5 4

I COMMITTEE 
1 M EM BERS

Rep. Tom Anderson 
; j Chairman 
i Room 432 |  465-4939

Labor & Commerce Committee Agenda

|| Rep. Bob Lynn 
Vice-Chair  ̂ Room 415 |  465-4931

1. HB 36 -  Electronic Mail (Rep. Gara) 
• Bill Previously Heard/Scheduled

|  Rep. Nancy Dahlstrom 
;'j Room 409 
■3 465-3783

|  Rep. Carl Gatto |  Room 411 || 465-3743

2. CSSB 20 -  Board of Marine Pilots 
(Sen. Therriault, Dyson)

• First House committee of referral 
and hearing

■ Rep. Norman Rokeberg |  Room 214 |  465-4968

g Rep. Harry Crawford  ̂ Room 426 || 465-3438

3 .  HB 111 -  Extend Regulatory
Commission of Alaska 
(Rules by Request)

• First Committee of Referral

r| Rep. David Guttenberg 
?t Room 13 § 465-4457

4. Adjournment



F I S C A L  N O T E

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title "An Act relating to electronic mail activities. 
unfair or deceptive acts or practices.
Sponsor 
Requester

Dept. Affected:
'BRU

F isca l Note Number:
Bill Version:
() Publish Date:

HB 36

Law
Civil Division

Component Fair Business Practices
Representative Gara
House Labor and Commerce Committee Component No. 2206

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2003
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES-

n zCHANGE IN REVENUES (

FUND SOURCE____________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
10C7 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2003) cost: 0.0
Check this box (X) If funding for this bill is included in the Governor's FY 2004 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if  necessary)
HB 36 requires people who do business in Alaska and send unsolicited e-mail advertisements as part of their business 
to set up a toll-free telephone number or a valid e-mail address for recipients of the unsolicited e-mail to notify the 
business not to send any more, and include a notice of the number or e-mail address as the first text in each 
unsolicited e-mail advertisement. Each e-mail should also include specified characters In the subject line that identify 
the e-mail as an advertisement. The bill further prohibits the use of an e-mail service provider’s equipment located In 
Alaska In violation of the providers' policy prohibiting or restricting the use of their equipment for unsolicited e-mall 
advertisements. Violations of the prohibitions in HB 36 are enforced by the unfair trade practices and consumer 
protection statutes, AS 45.50.471 - 561.

The Department of Law's Consumer Protection unit anticipates the increased enforcement workload from passage of 
this bill could be handled by existing staff. _________________________________________________

Prepared by: Joan M. Kasson ________________________________________ Phone (907)465-5370
Division Attorney General’s Office_________________________________  Date/Time 2/18/03 3:25 PM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 2/18/2003_____
A gen cy  Departm ent of Law  _____________________________
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A L A S K A  S T A T E  L E G I S L A T U R E

REPRESENTATIVE LES GARA 

D ate: F ebruary  19, 2003

TO : R epresen tative T om  A nderson
C hair, H ouse L abor and C om m erce C om m ittee

FR O M : R epresentative L es G ara

RE: new  CS fo r HB 36

T here w ere tw o possib le  am endm ents to  HB 36 d iscussed  today du ring  the  L abo r 
& C om m erce C om m ittee m eeting. T hey  w ere:

1. Page 4, lin e  11
D ele te  -  “sends o r causes to be sen t”
I n s e r t  -  “in itia tes the sending o f ’

2. Page 3, lin e  12-18
D ele te  -  every th ing  after “sender” on line 12.

A s agreed, w ill you  p lease red raft the b ill as a new  C S, to  reflec t these  changes. I 
then  request th a t it be scheduled  fo r adoption and hearing  in  the L abo r & 
C om m erce com m ittee a t y ou r soonest possib le convenience.

January-May: State Capitol • Juneau, AK 99801-1182 • (907) 465-2647 • Fax (907) 465-3518
June-December: 716 W. 4th Avenue • Anchorage, AK 99501* (907) 269-0106* Fax (907) 269-0109

Representative_Les_Gara@legis.state.ak.us

mailto:Representative_Les_Gara@legis.state.ak.us
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Bannisti
3/10/C

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GARA, Foster, Heinze, Meyer, Moses, Kookesli, Croft, Crawford,
Guttenberg, Stevens, Cissna, McGuire, Kapsner, Gruenberg, Wilson, Lynn, Weyhrauch, Dahlstrom

under the state's unfair trade practices and consumer protection laws; and providing for 

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 is amended by adding new sections to read:
Article 10A. Electronic Mail Activities.

Sec. 45.45.800. Telephone num ber or address requited, A person who 
does business in this state may not send or cause to be sent in the course of the 
person's business an unsolicited electronic mail advertisement unless the business 
person establishes a local or toll-free telephone number for the business person or a 
valid electronic mail return address operated by the business person that the recipient 
of the unsolicited electronic mail advertisement may use to notify the business person 
not to send further unsolicited electronic mail advertisements.

A BILL

FOR AN ACT ENTITLED

»!An Act relating to unlawful electronic mail activities and making certain electronic

mail activities unfair methods of competition or unfair or deceptive acts or practices

-1-
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Sec. 45.45.810. Statement required. A person who does business in this 
state may not send or cause to be sent in the course of the person's business an 
unsolicited electronic mail advertisement unless the advertisement includes a 
statement informing the recipient of a local or toll-free telephone number for the 
business person or a valid electronic mail return address operated by the business 
person that the recipient may use to notify the business person not to send further 
unsolicited electronic mail advertisements to the electronic mail address specified by 
the recipient. The statement must appear at or before the end of the advertisement and 
must be at least the same size as the majority of the text of the advertisement or be 
fairly readable.

Sec. 45.45.820. Mailing prohibited after notification, (a) After receiving a 
request that the business person not send further unsolicited electronic mail 
advertisements, a person who does business in this state may not send or cause to be 
sent in the course of the person's business an unsolicited electronic mail advertisement 
to the requestor, and may not share the requestor's electronic mail address with another 
person, except to arrange for the removal of the address from an electronic mail 
address list.

(b) The request described in (a) of this section may be made by an employer 
who is the registered owner of more than one electronic mail address on behalf of the 
employer's employees who use the addresses.

Sec. 45.45.830. Use of electronic mail service providers, (a) A registered 
user of an electronic mail service provider may not use, or cause to be used, the 
provider's equipment located in this state in violation of the provider's policy 
prohibiting or restricting the use of the provider's equipment to initiate unsolicited 
electronic mail advertisements.

(bj A person may not use, or cause to be used, to initiate an unsolicited 
electronic mail advertisement, an electronic mail service provider's equipment located 
in this state in violation of the provider's policy prohibiting or restricting the use of the 
provider's equipment for the delivery of unsolicited electronic mail advertisements to 
the provider's registered users.

(c) Notwithstanding (a) and (b) of this section, an electronic mail service

CSHB 36( ) -2-
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provider is not required to establish a policy prohibiting or restricting the use of the 
provider's equipment to initiate or deliver unsolicited electronic mail advertisements.

Sec. 4 5 .4 5 .8 4 0 . L im ita tion s  on  e lec tron ic  m a il, (a) A person may not 
initiate the transmission of an unsolicited electronic mail advertisement if the 

transmission
(1) uses a third party's Internet domain name without the permission of

the third party;
(2) misrepresents or obscures information that identifies the point of 

origin or the transmission path of the advertisement; or
(3) contains false or clearly misleading information in the subject line.

(b) An intervening interactive computer service does not violate (a) of this 
section by handling or retransmitting the message initiated by a sender.

(c) In this section,
(1) "electronic mail address" means a destination, commonly 

expressed as a string of characters, to which electronic mail may be sent;
(2) "Internet domain name" means a globally unique hierarchical

reference
(A) to an Internet host or service;
(B) that is assigned through a centralized Internet naming

authority; and
(C) that is made up of a series of character strings separated by

periods.
Sec. 4 5 .4 5 .8 5 0 . V io la tion s . A violation of AS 45.45.800 - 45.45.890 is an 

unfair method of competition and an unfair or deceptive act or practice under 
AS 45.50.471 - 45.50.561. A remedy provided under AS 45.50.471 - 45.50.561 is in 
addition to other remedies available to a person under law, including common law.

Sec. 4 5 .4 5 .8 6 0 . L im ita tio n  on actions. Notwithstanding AS 45.50.531 and 
45.50.535, a person may not bring an action in court under AS 45.50.471 - 45.50.561 
for a violation of AS 45.45.800 - 45.45.890 unless the person is the state, a recipient of 
an unsolicited electronic mail advertisement prohibited by AS 45.45.800 - 45.45.890, 
or an electronic mail service provider whose registered user has either received or sent

WORK DRAFT WORK DRAFT 23-LS0224W
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an unsolicited electronic mail advertisement prohibited by AS 45.45.800 - 45.45.890. 
In this section, "recipient" includes a business whose employee receives the 
advertisement in the course of the employment.

Sec. 45.45.870. Application limits, (a) AS 45.45.800 - 45.45.890 do not 
apply unless a person initiates the sending of an unsolicited electronic mail 
advertisement to a resident of this state by using any of an electronic mail service 
provider’s service or equipment located in this state.

(b) AS 45.45.800 - 45.45.890 may not be construed to limit or restrict
(1) the rights of an electronic mail service provider under 47 U.S.C.

230(c)(1);
(2) a decision of an electronic mail service provider to permit or to 

restrict access to or the use of the provider's system; or
(3) an exercise of the editorial function of an electronic mail service

provider.
(c) AS 45.45.800 - 45.45.890 do not apply to an act of a nonprofit person or to 

an act that is political rather than commercial in nature. In this subsection, "nonprofit 
person" means a person who qualifies for an exemption from taxation under 26 U.S.C. 
501(c).

Sec. 45.45.890. Definitions. In AS 45.45.800-45.45.890,
(1) "electronic mail advertisement" means an electronic mail message 

if the principal purpose of the message is to promote, directly or indirectly, the sale, 
lease, rental, gift offer, or other disposition of real property, goods, or services, 
including the extension of credit to the recipient of the message, but does not include 
an advertisement attached to an electronic mail message by an electronic mail service 
provider in exchange for free use of an electronic mail account if the sender has agreed 
to this arrangement;

(2) "electronic mail service provider" means a person who
(A) does business in this state by providing other persons with 

the ability to send or receive electronic mail through equipment located in this 
state; and

(B) is an intermediary in sending or receiving electronic mail;

:SIIB36( ) -4-
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(3) "initiate" means to take action as the initial sender of an unsolicited 
electronic mail advertisement to send the advertisement, but does not include the 
action of an intervening electronic mail service provider who handles or retransmits 
the advertisement;

(4) "registered uf cr'' means a person who maintains an electronic mail 
address with an electronic mail service provider;

(5) "unsolicited electronic mail advertisement" means an electronic 
mail advertisement that is addressed to a recipient with whom the person who initiates
the advertisement does not have an existing business or personal relationship, unless
the advertisement is sent at the request of or with the express consent of the recipient.

* Sec. 2. AS 45.45.870(a) is repealed and reenacted to read:
(a) AS 45.45.800 - 45.45.890 do not apply unless a person initiates the 

sending of an unsolicited electronic mail advertisement
(1) from a computer located in the state; or
(2) to an electronic mail address if the person

(A) knows the address is held by a recipient in this state; or
(B) is aware of a fact that makes fairly apparent that the address 

is held by a recipient in this state.
* Sec. 3. AS 45.50.471(b) is amended by adding a new paragraph to read:

(45) violating AS 45.45.800 - 45.45.890 (electronic mail activities).
* Sec. 4. The uncodified law cf the State of Alaska is amended by adding a new section to 

read:
CONTINGENT EFFECT OF SECTION 2. Section 2 of this Act takes effect only if a 

:ourt of competent jurisdiction whose decisions are binding in this state enters a final 
udgment that the application of AS 45.45.870(a), as enacted by sec. 1 of this Act, to a person 
vho sends a commercial electronic mail advertisement from outside the state into the state is 

inconstitutional.
* Sec. 5. If, under sec. 4 of this Act, sec. 2 of this Act takes effect, it takes effect on the day 

ifter the last day on which the judgment described in sec. 4 of this Act could have been 
ippealed, including appeal by writ of certiorari.
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CS FOR HOUSE BILL NO. 36( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-TI-IIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GARA, Foster, Heinze, Meyer, Moses, Kookcsh, Croft, Crawford,
Guttenberg, Stevens, Cissna, McGuire, Kapsner, Gruenberg, Wilson, Lynn, Weyhrauch

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to unlawful electronic mail activities and making certain electronic 

mail activities unfair methods of competition or unfair or deceptive acts or practices 

under the state's unfair trade practices and consumer protection laws; and providing for 

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 is amended by adding new sections to read:
Article 10A. Electronic Mail Activities.

Sec. 45.45.800. Telephone num ber or address required. A person who 
does business in this state may not send or cause to be sent in the course of the 
person's business an unsolicited electronic mail advertisement unless the business 
person establishes a local or toll-free telephone number for the business person or a 
valid electronic mail return address operated by the business person that the recipient 
of the unsolicited electronic mail advertisement may use to notify the business person 
not to send further unsolicited electronic mail advertisements.

-1-
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CS FOR HOUSE BILL NO. 36( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-TI-IIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GARA, Foster, Heinze, M eyer, Moses, Kookesh, Croft, Craw ford,
G uttenberg, Stevens, Cissna, M cG uire, K apsner, G ruenberg, Wilson, Lynn, W eyhrauch

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to unlawful electronic mail activities and making certain electronic 

mail activities unfair methods of competition or unfair or deceptive acts or practices 

under the state's unfair trade practices and consumer protection laws; and providing for 

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 is amended by adding new sections to read:

Article 10A. Electronic Mail Activities.
Sec. 45.45.800. Telephone number or address required. A person who 

does business in this state may not send or cause to be sent in the course of the 

person's business an unsolicited electronic mail advertisement unless the business 

person establishes a local or toll-free telephone number for the business person or a 

valid electronic mail return address operated by the business person that the recipient 

of the unsolicited electronic mail advertisement may use to notify the business person 

not to send further unsolicited electronic mail advertisements.

-1-
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Sec. 45.45.810. Statement required. A person who does business in this 

state may not send or cause to be sent in the course of the person's business an 

unsolicited electronic mail advertisement unless the advertisement includes a 

statement informing the recipient of a local or toll-free telephone number for the 

business person or a valid electronic mail return address operated by the business 

person that the recipient may use to notify the business person not to send further 

unsolicited electronic mail advertisements to the electronic mail address specified by 

the recipient. The statement must appear at or before the end of the advertisement and 

must be at least the same size as the majority of the text of the advertisement or be 

fairly readable.

Sec. 45.45.820. Mailing prohibited after notification, (a) After receiving a 

request that the business person not send further unsolicited electronic mail 

advertisements, a person who does business in this state may not send or cause to be 

sent in the course of the person's business an unsolicited electronic mail advertisement 

to the requestor, and may not share the requestor's electronic mail address with another 

person, except to arrange for the removal of the address from an electronic mail 

address list.

(b) The request described in (a) of this section may be made by an employer 

who is the registered owner of more than one electronic mail address on behalf of the 

employer's employees who use the addresses.

Sec. 45.45.830. Use of electronic mail service providers, (a) A registered 

user of an electronic mail service provider may not use, or cause to be used, the 

provider's equipment located in this state in violation of the provider's policy 

prohibiting or restricting the use of the provider's equipment to initiate unsolicited 

electronic mail advertisements.

(b) A person may not use, or cause to be used, to initiate an unsolicited 

electronic mail advertisement, an electronic mail service provider's equipment located 

in this state in violation of the provider’s policy prohibiting or restricting the use of the 

provider's equipment for the delivery of unsolicited electronic mail advertisements to 

the provider's registered users.

(c) Notwithstanding (a) and (b) of this section, an electronic mail service

WORK DRAFT WORK DRAFT 23-LS0224\S
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provider is not required to establish a policy prohibiting or restricting the use o f the 

provider’s equipment to initiate or deliver unsolicited electronic mail advertisements.

Sec. 45.45.840. Limitations on electronic mail, (a) A person may not 

initiate the transmission of an unsolicited electronic mail advertisement if the 

transmission

(1) uses a third party's Internet domain name without the permission of

the third party;

(2) misrepresents or obscures information that identifies the point of 

origin or the transmission path of the advertisement; or

(3) contains false or clearly misleading information in the subject line.

(b) An intervening interactive computer service does not violate (a) of this 

section by handling or retransmitting the message initiated by a sender unless the 

intervening electronic mail service provider assists in the transmission of the 

unsolicited electronic mail advertisement knowing or consciously avoiding knowing 

that the initial sender is violating or intends to violate (a) of this section. In this 

subsection, "assists in the transmission" means to provide substantial assistance or 

support lo enable a person to formulate, compose, send, originate, initiate, or transmit 

an unsolicited electronic mail advertisement.

(c) In this section,

(1) "electronic mail address" means a destination, commonly 

expressed as a string of characters, to which electronic mail may be sent;

(2) "Internet domain name" means a globally unique hierarchical

reference

(A) to an Internet host or service;

(B) that is assigned through a centralized Internet naming

authority; and

(C) that is made up of a series of character strings separated by

periods.

Sec. 45.45.850. Violations. A violation of AS 45.45.800 - 45.45.890 is an 

unfair method of competition and an unfair or deceptive act or practice under 

AS 45.50.471 - 45.50.561. A remedy provided under AS 45.50.471 - 45.50.561 is in

WORK DRAFT WORK DRAFT 23-LS0224\S
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addition to other remedies available to a person under law, including common law.

Sec. 45.45.860. L im itation on actions. Notwithstanding AS 45.50.531 and 

45.50.535, a person may not bring an action in court under AS 45.50.471 - 45.50.561 

for a violation of AS 45.45.800 - 45.45.890 unless the person is the state, a recipient of 

an unsolicited electronic mail advertisement prohibited by AS 45.45.800 - 45.45.890, 

or an electronic mail service provider whose registered user has either received or sent 

an unsolicited electronic mail advertisement prohibited by AS 45.45.800 - 45.45.890. 

In this section, "recipient" includes a business whose employee receives the 

advertisement in the course of the employment.

Sec. 45.45.870. A pplication limits, (a) AS 45.45.800 - 45.45.890 do not 

apply unless a person sends or causes to be sent an unsolicited electronic mail 

advertisement to a resident of this state by using any of an electronic mail service 

provider's service or equipment located in this state.

(b) AS 45.45.800 - 45.45.890 ma> not be construed to limit or restrict

(1) the rights of an electronic mail service provider under 47 U.S.C.

230(c)(1);
(2) a decision of an electronic mail service provider to permit or to 

restrict access to or the use of the provider's system; or

(3) aa exercise o f the editorial function of an electronic mail service

provider.

(c) AS 45.45.800 - 45.45.890 do not apply to an act of a nonprofit person or to 

an act that is political rather than commercial in nature, In this subsection, "nonprofit 

person" means a person who qualifies for an exemption from taxation under 26 U.S.C. 

501(c).

Sec. 45.45.890. Definitions. In AS 45.45.800 - 45.45.890,

(I) "electronic mail advertisement" means an electronic mail message 

if the principal purpose o f the message is to promote, directly or indirectly, the sale, 

lease, rental, gift offer, or other disposition of real property, goods, or services, 

including the extension of credit to the recipient of the message, but does not include 

an advertisement attached to an electronic mail message by an electronic mail service 

provider in exchange for free use of an electronic mail account if the sender has agreed

WORK DRAFT WORK DRAFT 23-LS0224\S
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to this arrangement;
(2) "electronic mail service provider" means a person who

(A) does business in this state by providing other persons with 

the ability to send or receive electronic mail through equipment located in this 

state; and

(B) is an intermediary in sending or receiving electronic mail;

(3) "initiate" means to take action as '.he initial sender of an unsolicited 

electronic mail advertisement to send the advertisement, but does not include the 

action of ar. intervening electronic mail service provider who handles or retransmits 

the advertisement;

(4) "registered user" means a person who maintains an electronic mail 

address with an electronic mail service provider;

(5) "unsolicited electronic mail advertisement" means an electronic 

mail advertisement that is addressed to a recipient with whom the person who initiates

the advertisement does not have an existing business or personal relationship, unless

the advertisement is sent at the request of or with the express consent of the recipient.

* Sec. 2. AS 45.45.870(a) is repealed and reenacted to read;

(a) AS 45.45.800 - 45.45.890 do not apply unless a person sends or causes to 

be sent an unsolicited electronic mail advertisement

(1) from a computer located in the state; or

(2) to an electronic mail address if the person

(A) knows the address is held by a recipient in this state; or

(B) is aware of a fact that makes fairly apparent that the address 

is held by a recipient in this state.

* Sec. 3. AS 45.50.471(b) is amended by adding a new paragraph to read;

(45) violating AS 45.45.800 - 45.45.890 (electronic mail activities).

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

CONTINGENT EFFECT OF SECTION 2. Section 2 of this Act takes effect only if a 

court of competent jurisdiction whose decisions are binding in this state enters a final 

judgm ent that the application of AS 45.45.S70(a), as enacted by sec. 1 of this Act, to a person

-n-
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who sends a commercial electronic mail advertisement from outside the state into the state is 

unconstitutional.

* Sec. rj .  If, under sec. 4 of this Act, sec. 2 of this Act takes effect, it takes effect on the day 

after the last day on which the judgm ent described in sec. 4 of this Act could have been 

appealed, including appeal by writ of certiorari.
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A LA S K A  STATE LEG ISLA TU R E

REPRESENTATIVE LES GARA

HB 36: “Limitations on Junk E-mail (SPAM)”

S p o n s o r  S ta te m e n t

This bill aims to help make the internet a benefit to the public, not a burden. A recent 

national study estimates that unwanted junk e-mail, “SPAM,” costs Americans roughly $8.9 

billion in lost work time alone. (USA Today, January 3, 2003.) In addition, these unwanted bulk 

e-mails waste our scarce free time at home, and invade our privacy.

Currently 26 States limit SPAM. HB 36 is based in part upon “anti-SPAM provisions 

from Washington and California, states whose laws have been upheld.. The bill follows the 

remedy structure that already exists under Alaska’s consumer rights and fraud statute.

The bill does the following:

1. It affects only bulk commercial e-mail, and not personal or political messages.

2. It requires that these e-mails provide a recipient with an easy way to have their 

address removed from the sender’s database.

3. It also penalizes the abusive practice of those businesses who, upon receiving an 

address-removal request, dishonor that request, or even sell the e-mail address for use 

on more SPAM.

4. It allows citizens or the Attorney General’s office to enforce the law.

5. It bans the use of misleading subject headings, which many spammers use. For 

example, some spammers use headings to make a recipient think an e-mail is a 

message from a friend, when it is not.

Alaska is a place where the internet is especially important. The State has an obligation 

to protect the privacy of Alaskans who use the internet. This anti-SPAM bill aims to protect our 

privacy, and protect us from annoyance.
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A L A S K A  STA TE LEG IS LA TU R E

REPRESENTATIVE LES GARA

Sectional Analysis: HB 36
Lim itation o f  Sending  o f  Ju n k  C om m ercia l E -m ail/SP A M

February 3,2003

This bill helps protect Alaskans from the annoyance of commercial junk e-mail, or 
“Spam .” It grants Alaskans the right to have their e-mail addresses removed from a sender’s e- 
mail address list, and related protections. It applies to commercial e-mail sent by a business with 
which the recipient has no established business relationship. The bill does not govern e-mails 
sent by non-profit organizations, by people of businesses that the recipient has a relationship 
with, or that are political rather than commercial in nature.

The exemption of political speech seeks to avoid any concern that this statute regulates 
constitutionally protected free speech. Generally, a state can more easily regulate commercial 
speech than political speech. Additionally, there is no evidence that non-profit organizations are 
sending out invasive or annoying junk e-mail, and such organizations are therefore not regulated 
by this statute.

The bill provides as follows, by section:

Section 1 adds AS 45.45.800 -  890.

AS 45.45.800 & .810 provide that a person who sends Spam e-mail must provide the 
recipient with a free phone number or link allowing the recipient to remove their address from 
the sender’s e-mail list. This provision is modeled after California law.

AS 45.45.820 provides that if a recipient of Spam e-mail requests to be removed from a 
sender’s e-mail list, that request must be honored. This provision seeks to remedy the practice of 
some companies that reportedly sell or otherwise spread the addresses of recipients who ask to 
have their names removed from an e-mail list.

AS 45.45.830 requires that a person not violate the privacy protections they agree to 
when contracting with an internet service provider. This provision is modeled after California 
law.

AS 45.45.840 prevents the practice by some who send Spam e-mail of using a false 
return address. It also prevents the practice by some who send Spam e-mail of using a 
misleading subject heading to make a recipient think the e-mail has come from, for example, a 
friend when it really comes from a company selling a product. This section is modeled after a 
parallel Washington provision.

January-M ay: Slate Capitol • Juneau, AK 99801-1182 • (907) 465-2647 • Fax (907) 465-3518
June-Deeembcr: 716 W. 4th Avenue • Anchorage, AK 99501* (907) 269-0106* Fax (907) 269-0109
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AS 45.45.850 incorporates Alaska’s existing remedies under our consumer protection 
law, the Alaska Unfair Trade Practices Act. These rules will apply to violations o f this new law. 
The purpose was to use Alaska’s existing remedy scheme, and not create a new one. This law 
allows the Attorney General’s Office to represent a person on a claim under this statute. Since 
the Attorney General’s Office does not have the staff to take many of these cases, it also allows 
individual citizens to pursue a case on their own behalf, for triple damages. Since true damages 
will be minimai, if anything, a citizen can instead request the option a fine of $500, plus the costs 
of bringing suit. Unless your computer is somehow damaged from receiving an infected Spam, a 
court or jury would doubtfully find a person has suffered much in the way o f damages, so it is 
most likely that these cases will result in $500 fines, and not damages verdicts. The purposes of 
the fine will be to deter future improper conduct by the defendant.

AS 45.45.860 allows recipients, employers of recipients, to file an action.

AS 45.45.870-.890 makes this statute applicable to anyone who sends an e-mail that 
violates this section into the state, and limits the application to commercial e-mail, as opposed to 
political e-mail or e-mails from friends, acquaintances and non-profit organizations.

Sections 2, 4 & 5. These sections provide that the bulk of this statute shall remain in effect in the 
event there is ever a successful constitutional challenge arguing that this state may not regulate 
non-Alaska e-mail. California does regulate out of state e-mail, and to date their law has been 
upheld. Section 1 borrows the California approach. Washington regulates out of state e-mail in 
a narrower fashion. Section 2 borrows the Washington approach, v/hich would only go into 
effect in the event a court were to say Alaska’s broader regulation of out-of-state e-mail is 
unconstitutional. Sections 4 & 5 relate to Section 2.

Please feel free to contact this office if you have any questions.

Sincerely,
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Honorable Tom Anderson, Chair 
House Labor and Commerce Committee 
Alaska Capital, Room 432 
Juneau, AK 99801-1182

February 14, 2003 RE: HB 36 (Gara)-Support

Dear Chair Anderson:

On behalf of the AARP members in Alaska, we encourage you and your colleagues on 
the House Labor and Commerce Committee to support HB 36, authored by 
Representative Les Gara and co-sponsored by sixteen of your House colleagues, 
including your Committee members Vice-Chair Lynn, Crawford and Guttenberg.

As you can imagine, more and more older persons use the Internet each year. They 
use it for communications, learning, shopping, and entertainment. Retirees use the 
Internet to stay in touch with grandchildren as well as to communicate with each other. 
The AARP web site alone gets millions of “hits” each week. Every day AARP members 
are also victims of unwanted and uninvited “spam" that varies from commercial pitches 
to pornography. As Representative Gara points out in his Sponsor Statement, HB 36 is 
intended to protect our privacy and protect us from annoyance.

AARP could not agree more with the intent of this bill. Just as you and your Committee 
colleagues recently voted out a bill to curb unwanted telemarketing calls, we urge you to 
also vote "AYE" on HB 36 and give all Alaskans the opportunity to avoid this nuisance 
on the Internet.

We look forward to your support of HB 36 in the House Labor and Commerce 
Committee and we sincerely thank you in anticipation of that support.

3601 C Street, Suite 1420 | Anchorage, AK 99503 1 907-341-2277 | 907-341-2270 fax 11-877-434-7598 TTY 
James G. Parkel, President | William D. Novell!, Executive Director and CEO | www.aarp.org
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Should you have any questions about our positbn, please feel free to contact Marie 
Darlin (907.586.3637), Coordinator of the AARP Capitol City Task Force; Patrick Luby 
(907.762.3314), AARP Legislative Representative; or me (907.245.5259).

Thank you for your consideration.

Marguerite Stetson 
AARP Alaska
Executive Council Member for Advocacy 
3009 Northwood Street 
Anchorage, AK 99517-1871 
907.245.5259 voice 
907.245.5279 fax 
ffmas@aurora.uaf.edu

ec: Vice-Chair Bob Lynn
Representative Nancy Dahlstrom 
Representative Carl Gatto 
Representative Norman Rokeberg 
Representative Harry Crawford 
Representative David Guttenberg 
Representative Les Gara 
Marie Darlin 
Patrick Luby

Sincerely,
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R e p re se n ta tiv e  L e s  G ara  
A la sk a  S ta te  L e g is la tu re  
S ta te  C ap ito l, R o o m  42 2  
Ju n e a u , A la sk a  9 9 8 0 1 -1 1 8 2

R e: H B  36 , A n ti-S P A M  L e g is la tio n

D e a r  R e p re se n ta tiv e  G ara :

G C I, th e  le a d in g  p ro v id e r  o f  In te rn e t se rv ic e  in  A la sk a , su p p o r ts  p ro p o se d  
le g is la tio n  to  lim it ju n k  e -m ail, o r  “ SPA .M .”

W e h a v e  re v ie w e d  a d ra ft o f  H B  36 . T h e  leg is la tio n  ta k e s  an  a p p ro p r ia te  a p p ro a c h  
to  S P A M ; ra th e r  th a n  p ro h ib itin g  co m m erc ia l a d v e r tis in g  b y  e -m a il, it s im p ly  
p ro v id e s  a  c o n v e n ie n t m e a n s  fo r e -m a il u se rs  to  “ o p t-o u t”  f ro m  re c e iv in g  S P A M  
a n d  lev ie s  p e n a lt ie s  o n ly  w h e n  S P A M  is se n t to  u se rs  w h o  h a v e  o p te d  ou t.

S o m e  m in o r m o d if ic a tio n s  to H B  3 6  m ay  b e  n e c e s sa ry  to  c la r ify  c e rta in  
p ro v is io n s . W e  b e lie v e  th o se  m o d ific a tio n s  ca n  be  a d o p te d  as th e  le g is la tio n  
w in d s  its w ay  th ro u g h  the p ro c e ss  an d , a s su m in g  th a t to  b e  th e  ca se , w e  su p p o rt 
th e  leg is la tio n .

P le a se  c o n ta c t m e  i f  y o u  h a v e  an y  q u es tio n s .

S i n r e r e l v

R e g u la to ry  A tto rn e y

l
2550 Denali Street • Suite 1000 • Anchorage, Alaska 99503-2751 ® 907/265-5600



HB 36

Subject: HB 36
Date: Thu, 23 Jan 2003 15:12:21 -0800

From: "Carey Graham, Jessica-ANC" <JGraham@perkinscoie.com>
To: '"Representative_Les_Gara@legis.state.ak.us'" <Representative_Les_Gara@legis.state.ak.us>

D e a r  R e p .  G a r a  —

I  a m  w r i t i n g  t o  y o u  i n  m y  c a p a c i t y  a s  t h e  L e g i s l a t i v e  C h a i r  f o r  t h e  
A n c h o r a g e  S o c i e t y  o f  H u m a n  R e s o u r c e  M a n a g e m e n t  ( A S H R M ) , a n d  a s  a  
" m a n a g e m e n t - s i d e "  e m p l o y m e n t  l a w y e r .  I  s a w  t h a t  y o u r  b i l l ,  H B  3 6 ,  r e l a t i n g  
t o  e - m a i l  " s p a m , "  w a s  r e f e r r e d  t o  t h e  H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e .  A s  
a  r e s u l t ,  I ' m  n o t  s u r e  i f  m y  c o m m e n t s  a r e  b e s t  d i r e c t e d  t o  y o u  o r  t o  t h e  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e  C h a i r  ( R e p .  T o m  A n d e r s o n ) . L e t  m e  k n o w  i f  I  
n e e d  t o  r e - s e n d  t o  R e p .  A n d e r s o n .

I n  a n y  e v e n t ,  I  w a n t e d  t o  l e t  y o u  k n o w  t h a t  I  d i s c u s s e d  t h e  b i l l  w i t h  t h e  
A S H R M  B o a r d  a n d  w e  f u l l y  s u p p o r t  y o u r  e f f o r t s .  W e  t h i n k  t h e  b i l l . w o u l d  b e  
i m p r o v e d  b y  a d d i n g  s o m e  a d d i t i o n a l  l a n g u a g e  t h a t  c l a r i f i e s  t h a t  b u s i n e s s e s  
h a v e  t h e  r i g h t  t o  p r o s e c u t e  c l a i m s  f o r  u n w e l c o m e  s p a m .  I  r e c a l l  t h a t  w h e n  
w e  t a l k e d  a b o u t  t h i s  b y  p h o n e  y o u  s a i d  t h i s  w a s  y o u r  i n t e n t ;  i n  m y  o p i n i o n  
i t  i s  b e t t e r  t o  e r r  o n  t h e  s i d e  o f  c l e a r  i n s t r u c t i o n  b u t  I  d e f e r  t o  y o u r  
e f f o r t s .

P l e a s e  l e t  m e  k n o w  i f  w e  c a n  d o  a n y t h i n g  t o  s u p p o r t  y o u r  w o r k  o n  H B  3 6 .
T h a n k  y o u  f o r  t a k i n g  t h e  l e a d  o n  t h i s  i s s u e .

S i n c e r e l y ,

J e s s i c a  C a r e y  G r a h a m

J e s s i c a  C a r e y  G r a h a m ,  E s q .
P e r k i n s  C o i e  L L P
1 0 2 9  W .  T h i r d  A v e n u e ,  S u i t e  3 0 0
A n c h o r a g e ,  A K  9 9 5 0 1
( 9 0 7 )  2 7 9 - 8 5 6 1

F A X :  ( 9 0 7 )  2 7 6 - 3 1 0 8
E - M a . i l :  J G r a h a m @ p e r k i n s c o i e . c o m

o f 1 1/25/2003 6:29 PM
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“A n t i - S p a m ” L a w s  in  C a l i f o r n i a  a n d  W a s h i n g t o n

P r e p a r e d  B y  K a t h l e e n  L .  W a k e f i e l d , L e g i s l a t i v e  A n a l y s t

S ummary.............................................................................................................................................................1

Unsolicited Commercial E-Mail, or “S pam"................................................................................................ 2

California......................................................................................................................................................... 3

Washington...................................................................................................................................................... 4

Other States....................................................................................................................................................5

Court Challenges.......................................................................................................................................... 6

List of Attachments ....................................................................................................................................................8

Y o u  a sk e d  fo r in form ation  on  “anti-sp am " la w s in C a lifo rn ia  a n d  W a sh in g to n . S p e c if ica lly , y o u  

w ishe d  to know  w hat in form ation  w as u se d  in d e s ig n in g  th e se  law s.

S ummary

A s  you  know , both  C a lifo rn ia  a n d  W a sh in g to n  h a v e  p a s s e d  an ti-sp a m  law s. W a sh in g to n  

la w m a k e rs  e n a cte d  leg isla tion  in M a rch  1998, a n d  a m e n d e d  the law  in 1999 . T h e  resu lting  

statute, R C W  19.190, proh ib its se n d in g  c o m m e rc ia l e-m ail m e s s a g e s  that u se  a  th ird party 's  

d o m a in  n a m e  without p e rm iss io n ; that co n ta in  fa ls e  routing inform ation  or no routing inform ation; 

o r  that u se  fa ls e  or m is le a d in g  su b ject lin es. T h e  W a sh in g to n  law  a p p lie s  if th e  m e s s a g e  is  se n t  

from  within th e  sta te  o r  is  sent to a  W a sh in g to n  resident, o r  if the ow n er of the  d o m a in  n am e  

co n firm s that the  recip ient is  a  resident.

907-465-3991  

90 7 -46 5 -3 908  (fa x )

A l a s k a  L e g i s l a t u r e  

L e g i s l a t i v e  R e s e a r c h  S e r v i c e s
www. leg is .s ta te .ak. us /resea rch /h om e .h tm

Sta te  Capitol
Juneau, AK 99801
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California lawmakers followed suit with two bills that were signed into law in September 1998. 
Section 17538.4 of the California Business and Professions Code requires that unsolicited 
commercial e-mail messages sent to California residents via a California Internet service provider 
must include "opt-out" instructions and valid contact information, and that such requests must be 
honored. In addition, e-mails from advertisers must begin the subject line of the e-mail with a 
label: "ADV" for general advertisements, or “ADV:ADLT" for subject matter that is suitable only for 
residents aged 18 and over. Section 17538.45 of the code prohibits the unauthorized use of 
electronic mail networks and provides civil penalties for those who violate the law.

In both states, lawmakers determined that a legislative solution was needed to solve the problem 
of junk e-mail or “spam,” which can impose a significant burden on recipients, slow down or 
disrupt Internet service by overloading provider systems, and eventually result in increased costs 
to consumers.1 California legislators modeled their anti-spam law on the state’s existing “junk 
fax” law, which allows individuals to opt out of receiving unsolicited advertisements by facsimile.

Unsolicited Commercial E-Mail, o r  “S pam”

Unsolicited commercial e-mail and bulk e-mail advertisements have come to be known in the 
popular lexicon as “spam." According to the Intellectual Property & Technology Law Journal, 
“spam is not a term of art and is not a defined term in any current legislation. The term ’spam' 
has come to mean any unwanted email regardless of the source or content."2 According to the 
National Conference of State Legislatures, studies show that recipients of spam "overwhelmingly 
dislike it—a Gartner Group study found that 83 percent of those surveyed find it time-consuming, 
an invasion of privacy, or offensive."3 NCSL also found that the two most prevalent types of 
spam are “get-rich-quick “ schemes and pornographic or adult-oriented material, which make up 
almost two-thirds of all unsolicited commercial e-mails.

Spam is an easy and inexpensive (for the sender) way to reach thousands of consumers. 
Opponents of spam, however, argue that it has significant costs for Internet service providers 
(ISPs), businesses, and individuals. For example, ISPs pay for additional bandwidth to 
accommodate space used by junk e-mail, businesses pay for filtering software, and recipients 
pay increased costs passed on by ISPs.4 NCSL found that, while legitimate businesses use e- 
mail responsibly to advertise goods and services, an increasing number of "spammers" use 
dubious marketing practices, such as:

♦ Using misleading subject lines;

1AB1676 Bill Analysis, California Assembly Committee on Consumer Protection, Governmental Efficiency, and 
Economic Development, March 17,1998; Washington Office of the Attorney General, http://www.wa.gov/ago (accessed 
December 19,2002).

2 Charles L. Philbrick and Matthew Z. Hammoudeh, "Lawmakers Search for Ingredients to Make Spam Less 
Appetizing," Intellectual Property & Technology Law Journal, October 2000.

3 Pam Greenberg, “The Problem of Spam: Unsolicited Commercial E-Mail," Legisbrief, National Conference of State 
Legislatures, October 2002.

* Legisbrief, October 2002.
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♦ Routing e-mail messages through third party computers or forging message 
headers to prevent identification;

♦ Using invalid return addresses or contact information; and

♦ Collecting, or “harvesting," masses of e-mail addresses from a variety of on­
line souices such as chat rooms and lisiserves.

California

California lawmakers passed AB1676 in August 1998. The bill, which was signed into law in 
September 1998, amended Section 17538.4 of the California Business and Professions Code to 
include prohibitions against unsolicited e-mail.5 The law, which originally applied only to 
unsolicited facsimile advertisements, now requires that unsolicited commercial e-mail messages 
sent to California res ident via a California provider must include “opt-out" instructions and valid 
contact information, and that opt-out requests must be honored. In addition, e-mails from 
advertisers must begin the subject line of the e-mail with ' a label: "ADV" for general 
advertisements, or “ADV:ADLT” for subject matter that is suitable only for residents aged 18 and 
over.

The California legislature also passed AB1629 in 1998. This bill added §17538.45 to the law, 
prohibiting the unauthorized use of electronic mail networks and providing for civil penalties for 
those who violate these provisions.

Supporters of these bills explained that while California law provided some protections to 
consumers against unsolicited facsimile advertisements, telemarketing calls, and “junk mail," no 
protection was provided against unsolicited e-mail advertising or spam.8 In addition, federal law 
had not been updated to include spam, and voluntary standards were not effective in eliminating 
“spamming" by some Internet advertisers. Supporters concluded that action was needed at the 
state level to provide some protection until federal laws were revised. Those testifying in support 
of the anti-spam legislation included the Silicon Valley Software Industry Coalition, the Consumer 
Federation of California, and CalPIRG.

Opponents of the measures, however, argued that they were an infringement on free speech, and 
that they would also be in violation of the Commerce Clause of the U.S. Constitution. Opponents 
claimed that “any government regulation of the Internet may have a dampening effect on Internet 
commerce."7 Critics also questioned the measure’s effectiveness against spam originating from 
outside the state. The California Internet Industry Alliance complained that

[Bjecause the Internet is used by companies and individuals throughout the world
it is simply unworkable for the State of California to propose to require a
California solution to labeling unsolicited electronic mail. The bill seeks to apply

5 We include a copy of this law as Attachment A and California’s “Unsolicited Commercial E-Mail Complaint Form" 
as Attachment B.

0 AB1676 Bill Analysis.

7 AB1676 Bill Analysis.
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to everyone conducting business in California. There is no way for the sender of 
electronic mail in another state or country to know if the e-mail address is in 
California. Further, millions of non-English speaking senders and recipients 
would not understand the acronyms used.8

Other opponents of the legislation included the California Adult Webmasters Association and the 
Adult Entertainment Industry Education Fund.

Washington

Washington lawmakers passed ESHB2752 in March 1998 and 2SHB1037 in April 1999. The 
resulting statute, RCW 19.190, prohibits sending commercial e-mail messages that use a third 
party's domain name without permission; that contain false routing information or contain no 
routing information at all; or that use false or misleading subject lines.9 The Washington law 
applies if the message is sent from within the state or is sent to a Washington resident, or if the 
owner of the domain name confirms that the recipient is a resident. The law provides for the 
greater of $500 or actual damages to recipients of illegally sent spam; the law also provides for 
the greater of $1,000 or actual damages to interactive computer services harmed as a result of a 
violation of the law. Persons who unknowingly transmit such messages are exempt from liability. 
Also exempt are advertisements that are attached to messages sent through free electronic mail 
accounts as a condition of use for those accounts.

This new law, the Unsolicited Commercial Electronic Mail Act, is the nation’s first anti-spam law. 
According to information published on the state Attorney General's website, the law was intended 
to address the following consumer issues:

First, recipients are the victims of a deceptive consumer practice because they 
pay for the Internet time and services that deliver the deceptive e-mail. 
Consumers waste their on-line time downloading deceptive mail, and false 
subject lines prevent them from making informed decisions on whether to delete 
messages. Recipients also are unable to determine accurate addresses in order 
to respond.

Second, persons whose addresses are misappropriated are harmed by receiving 
floods of responding e-mails nominally directed towards the original sender of the 
deceptive e-mail. The Legislature heard how a misappropriated e-mail return 
address shut down a legitimate electronic site due to persons responding by 
hitting "reply" and "send."

0 A81676 Senate Floor Analysis, Senate Rules Committee, August 28, 1998.

9 We include a copy of this law as Attachment C, and Washington's “Junk E-Mail Complaint Form" as Attachment D.
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Finally, the consumer's Internet Service Provider (ISP) is harmed because mass 
e-mailings > 'og systems and cause overloads, down time, and costs associated 
with filtering deceptive e-mails.10

Opponents of the Washington law raised many of the same concerns expressed by those 
opposing the California law: that such laws interfere with free speech and unrestrained commerce 
on the Internet; that small businesses would not be able to compete under such legislation; and 
that the bills would not be effective against out-of-state advertisers. Representatives of the 
American Electronic Association, the Direct Marketers Association, and the American Civil 
Liberties Union of Washington were among those who testified against the anti-spam law.

Proponents of the legislation, however, argued that junk e-mail is becoming ever more invasive, 
that the cost of junk e-mail is born by ISPs and consumers, and that some reasonable restrictions 
on such advertising are needed. As noted on the Consumer Protection Division page of the 
Washington Attorney General website, such advertisements are “most often used for multi-level 
marketing schemes, get-rich-quick schemes, work-at-home schemes or for questionable products 
or pornography."11 The Attorney General’s Office received more protests against spam than any 
other type of consumer complaint.

In addition to the Attorney General’s Office, representatives of th'* Washington Association of 
Internet Service Providers and the Washington State Internet Lobb, testified in favor of the anti­
spam measures.

Other  S tates

As of August 2002, 26 states have enacted “anti-spam" laws for electronic mail.12 These laws 
tend to fall into two major categories:

♦ Laws using general language to prohibit misleading information in the 
message header, such as questionable subject lines (as in the Washington 
statute); or

♦ Laws that prohibit the use of fake sender addresses, and that also require 
the sender to use a label such as “ADV:" or “ADV:ADLT" (for adult material)

10 “Background Paper on Washington Supreme Court Case: Challenging Washington’s Anti-Spam Law,* Washington 
Stare Attorney General’s Office, http://Www.wa.gov/ago/relBases/rel_spam_060701.html (accessed December 23, 2002).

11 Washington Consumer Protection Division, Office of the Attorney General, 
http./Avww. wa. gov/ago/clearinghouse/consumer/junkemail/home. html.

n The following states have enacted anti-spam laws: Arkansas, California, Colorado, Connecticut, Delaware, Idaho, 
Illinois, Iowa, Kansas, Louisiana, Maryland, Minnesota, Missouri, Nevada, North Carolina, Ohio, Oklahoma, Pennsylvania, 
Rhode Island, South Dakota, Tennessee, Utah, Virginia, Washington, West Virginia, and Wisconsin. We have included a 
copy of "State Laws relating to Unsolicited Commercial or Bulk E-Mail (SPAM)" from the National Conference of State 
Legislatures as Attachment E.
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to clearly mark the message as an advertisement (such as the California 
lav/).13

Most state anti-spam laws also require marketers to provide a valid and easy way for recipients to 
opt out of receiving their e-mails, and to honor those requests. Many of the laws also strengthen 
ISP user aceements that prohibit or limit the use of their networks to send bulk or commercial e- 
mail. In f.ddition, the governor of California recently signed a bill adding a section to the state 
statutes prohibiting marketers from sending spam to cellular phones or pagers using text 
messaging capabilities (California Business and Professions Code, Section 17538.41).

Among those who favor anti-spam laws, at both the state and the national level, are the Internet 
Alliance (an industry trade association), the Coalition Against Unsolicited Commercial Email 
(CAUCE), and Junkbusters. Opponents of anti-spam laws include the Direct Marketing 
Association ana the Cato Institute, a libertarian policy institute and “think tank."

Congress has also attempted to address the issue of junk e-mail, although at this time no 
measures have passed or been enacted into law. According to the National Conference of State 
Legislatures, lawmakers introduced at least eight bills targeting junk e-mail in the 107lh 
Congress.14 Among those were bills similar to state laws prohibiting false headers, deceptive 
subject lines, and invalid opt-out information, and requiring labeling of bulk e-mail advertisements. 
At this time, we know of no anti-spam bills that have been pre-filed for the 108lh Congress.

Court C hallenges

Both the California and the Washington anti-spam laws have faced court challenges. In October 
1998, the Washington Attorney General's Office filed suit against an Oregon company and its 
owner/operator, alleging that the company used misleading subject lines and an invalid return e- 
mail address in unsolicited commercial e-mails sent to millions of Internet users (State v. h'eckel 
(Jason) d/b/a Natural Instincts). In March 2000, King County Superior Court Judge Palmer 
Robinson dismissed the suit, stating that Washington's anti-spam law violated the Commerce 
Clause of the U.S. Constitution by placing an undue burden on interstate commerce.15

The Attorney General's Office appealed the ruling directly to the Washington State Supreme 
Court, which, in June 2001, unanimously upheld the constitutionality of the anti-spam law. In 
reversing the lower court's decision, the Supreme Court concluded that “...the Act's local benefits 
outweigh any conceivable burdens the act places on those sending commercial e-mail 
messages."18 The court stated that “ ...the only burden the Act places on spammers is the 
requirement of truthfulness, a requirement that does not burden commerce at all but actually

13 Douglas J. Wood, “The Impact of State Anti-Spam Laws,” GlgaLaw.com, available at 
http://www.gigalaw.com/ariicles/2002-alL/wood-2002-03-all.html (accessed December 18, 2002).

14 Legisbiief, October 2002.

15 “State Supreme Court Upholds Washington's Anti-Spam Law,” Washington State Attorney General's Office,
http://www.wa.gov/ago/releases/ret_spam_060701.html (accessed December 23,2002).

10 Pam Greenberg, “State Supreme Court Upholds Washington Anti-Spam Law,” News From the States, National
Conference of State Legislatures, Summer 2001, httpJ/www.ncsl.org/programs/lis/CIP/CIPCOMM/news0801.htm 
(accessed December 18, 2002).
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facilitates it by limiting fraud and deception."17 The defendant subsequently appealed this 
decision to the U.S. Supreme Court, which, in October of this year, defined to hear the appeal.18

Last year, the California Attorney General’s Office filed an amicus brief in a case brought against 
spammers by private individuals. In that case (Ferguson v. Fnendfinders, Inc.), the First District 
Court of Appeals in San Francisco upheld the state's anti-spam law. In a unanimous decision, 
the court found that the law did not violate the Commerce Clause of the U.S. Constitution, 
because “it does not directly regulate commerce occurring wholly outside the state."19 The 
defendants appealed the decision to the California Supreme Court, but the court declined to hear 
the appeal.20

However, these decisions do not set precedent for other jurisdictions, and experts anticipate 
further challenges in other states based on similar concerns about violations of the Commerce 
Clause of the U.S. Constitution and violations of free speech rights.21

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

17 "State Supreme Court Upholds Washington's Anti-Spam Law," Washington State Attorney General's Office, 
httpyAYWW.wa.gov/ago/releases/rel_spam_060701.html (accessed December 23, 2002).

18 Pam Greenberg, “Court Decisions Favor State Anti-Spam Laws," News From the States, National Conference of 
State Legislatures, Winter 2002, http://www.ncsl.org/programs/lis/CIP/CIPCOMM/news0202.htm (accessed December 18, 
2002).

10 Pam Greenberg, “Court Decisions Favor State Anti-Spam Laws."

20 In September 2002, the California Attorney General filed suit against a California company, PW Marketing LLC, 
and its two owners/operators, alleging that they sent millions of unsolicited commercial e-mails promoting their products, 
using false addresses and failing to disclose required Information (such as valid contact numbers or e-mail addresses that 
recipients can contact lo opt out of future e-mails). This Is the first lawsuit :he state has brought against violators of the 
anti-spam law. “Attorney General Files State's First ’spam' Lawsuit," Office of the Attorney General, State of California, 
httpy/caag.state.ca.us/newsalerts/2002/02-111.htm (accessed December 23, 2002).

31 As a point of interest, the New York Times recently reported that the Bush administration, as part of its homeland 
security strategy, is planning to require Internet service providers' help in building a centralized system that would enable 
broaci monitoring of the Internet, and would potentially allow surveillance of Internet users, by a government-led 
moniloring center. According to the report, some officials of Internet con panies worry that such a system may “cross the 
indistinct border between broad monitoring and wiretap,” and "could be used to violate privacy." John Markoff and John 
Schwartz, "Bush Administration to Propose System for Monitoring Internet," The New York Times, web posted December 
20, 2002.
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California Business & Professions Code §§ 17538.4 to .45

A t t a c h m e n t  A



CA Codes (bpc: 17530-17539.6)

T o  a n y  t e l e c o m m u n i c a
t e l e  
s e r v i c  
h o u s e h o l '

( e )  T o  
b u s i n e s s  b y  a  
h o l d i n g  c o m p a n y ,  
s t a t e  o r  f e d e r a l  
o r  a n  a u t h o r i z e d  
p r o p e r t y  b r o k e r ,  a  
c o m m e r c i a l  f i n a n c e  
4  ( c o m m e n c i n g

( f )  T o  
U n i t e d  S ,
v e n d p a f ' s  e m p l o y e e s .

n i c a t o o n s  g o o d s  a n d  s e r v i c e s  s o l d f  b y  
c o m p a n y ,  e x c e p t  t h o s e  t e l e c o m m u n i c a t i o n ^ g o o d s  a n d  
f o r  u s e  p r i m a r i l y  f o r  p e r s o n a l , ^ J j a i f i i l y ,

. http://leginfo.cagov/cgi-bm /disr“'' cod...bpc&groups 17C01-18000&fUe=17530-l7539.6

o r

a n c i a l  s e r v i c e s  o f f e r e d
e r v i s e d  b a n k ,  n a t i o n a

s t a t e  o r  f e d e r a
c r e c u n i o n ,
i n d u s t r i c  

l i e ?
troan

2d  c c
i d e r ,  o r  a  p e  

S e c t i o n  1 0 0 0 0 )

O r d i n a r y  c o u r s e  o f
a s s o c i a t i o n ,  b a n k  

a v i n g s  a n d  l o a n  a s s o c i a t i o n ,  a  
a  s u b s i d i a r y  o r  a f f i l i a t e  t h e r e o f ,  

c o m p a n y ,  a  l i c e n s e d  p e r s o n a l  
f i n a n c e  l e n d e r ,  a  l i c e n s e d

l i c e n s e d  p u r s u a n t  t o  D i v i s i o n
l u m e r

d e l a y  i n  d e l i v e r y  o f  g o o d s  o r  
> st O f f i c e ,  a n  a c t  o f  G o d ,  o r  a  l c

r i c e s c a u s e d
s t r i k e

_ 1 7 5 3 8 . 4 .  ( a )  N o  p e r s o n  o r  e n t i t y  c o n d u c t i n g  b u s i n e s s  i n  t h i s  s t a t e
s h a l l  f a c s i m i l e  ( f a x )  o r  c a u s e  t o  b e  f a x e d ,  o r  e l e c t r o n i c a l l y  m a i l  
( e - m a i l )  o r  c a u s e  t o  b e  e - m a i l e d ,  d o c u m e n t s  c o n s i s t i n g  o f  u n s o l i c i t e d  

a d v e r t i s i n g  m a t e r i a l  f o r  t h e  l e a s e ,  s a l e ,  r e n t a l ,  g i f t  o f f e r ,  o r  
o t h e r  d i s p o s i t i o n  o f  a n y  r e a l t y ,  g o o d s ,  s e r v i c e s ,  o r  e x t e n s i o n  o f  
c r e d i t  u n l e s s :

( 1 )  I n  t h e  c a s e  o f  a  f a x ,  t h a t  p e r s o n  o r  e n t i t y  e s t a b l i s h e s  a  
t o l l - f r e e  t e l e p h o n e  n u m b e r  t h a t  a  r e c i p i e n t  o f  t h e  u n s o l i c i t e d  f a x e d  
d o c u m e n t s  m a y  c a l l  t o  n o t i f y  t h e  s e n d e r  n o t  t o  f a x  t h e  r e c i p i e n t  a n y  
f u r t h e r  u n s o l i c i t e d  d o c u m e n t s .

( 2 )  I n  t h e  c a s e  o f  e - m a i l ,  t h a t  p e r s o n  o r  e n t i t y  e s t a b l i s h e s  a  
t o l l - f r e e  t e l e p h o n e  n u m b e r  o r  v a l i d  s e n d e r  o p e r a t e d  r e t u r n  e - m a i l  
a d d r e s s  t h a t  t h e  r e c i p i e n t  o f  t h e  u n s o l i c i t e d  d o c u m e n t s  m a y  c a l l  o r  
e - m a i l  t o  n o t i f y  t h e  s e n d e r  n o t  t o  e - m a i l  a n y  f u r t h e r  u n s o l i c i t e d  
d o c u m e n t s .

( b )  A l l  u n s o l i c i t e d  f a x e d  o r  e - m a i l e d  d o c u m e n t s  s u b j e c t  t o  t h i s  
s e c t i o n  s h a l l  i n c l u d e  a  s t a t e m e n t  i n f o r m i n g  t h e  r e c i p i e n t  o f  t h e  
t o l l - f r e e  t e l e p h o n e  n u m b e r  t h a t  t h e  r e c i p i e n t  m a y  c a l l ,  o r  a  v a l i d  
r e t u r n  a d d r e s s  t o  w h i c h  t h e  r e c i p i e n t  m a y  w r i t e  o r  e - m a i l ,  a s  t h e  
c a s e  m a y  b e ,  n o t i f y i n g  t h e  s e n d e r  n o t  t o  f a x  o r  e - m a i l  t h e  r e c i p i e n t  
a n y  f u r t h e r  u n s o l i c i t e d  d o c u m e n t s  t o  t h e  f a x  n u m b e r ,  o r  n u m b e r s ,  o r  
e - m a i l  a d d r e s s ,  o r  a d d r e s s e s ,  s p e c i f i e d  b y  t h e  r e c i p i e n t .

I n  t h e  c a s e  o f  f a x e d  m a t e r i a l ,  t h e  s t a t e m e n t  s h a l l  b e  i n  a t  l e a s t  
n i n e - p o i n t  t y p e .  I n  t h e  c a s e  o f  e - m a i l ,  t h e  s t a t e m e n t  s h a l l  b e  t h e  
f i r s t  t e x t  i n  t h e  b o d y  o f  t h e  m e s s a g e  a n d  s h a l l  b e  o f  t h e  s a m e  s i z e  
a s  t h e  m a j o r i t y  o f  t h e  t e x t  o f  t h e  m e s s a g e .

( c )  U p o n  n o t i f i c a t i o n  b y  a  r e c i p i e n t  o f  h i s  o r  h e r  r e q u e s t  n o t  t o  
r e c e i v e  a n y  f u r t h e r  u n s o l i c i t e d  f a x e d  o r  e - m a i l e d  d o c u m e n t s ,  n o  
p e r s o n  o r  e n t i t y  c o n d u c t i n g  b u s i n e s s  i n  t h i s  s t a t e  s h a l l  f a x  o r  c a u s e  
t o  b e  f a x e d  o r  e - m a i l  o r  c a u s e  t o  b e  e - m a i l e d  a n y  u n s o l i c i t e d  
d o c u m e n t s  t o  t h a t  r e c i p i e n t .

( d )  I n  t h e  c a s e  o f  e - m a i l ,  t h i s  s e c t i o n  s h a l l  a p p l y  w h e n  t h e  
u n s o l i c i t e d  e - m a i l e d  d o c u m e n t s  a r e  d e l i v e r e d  t o  a  C a l i f o r n i a  r e s i d e n t  
v i a  a n  e l e c t r o n i c  m a i l  s e r v i c e  p r o v i d e r ' s  s e r v i c e  o r  e q u i p m e n t  
l o c a t e d  i n  t h i s  s t a t e .  F o r  t h e s e  p u r p o s e s  " e l e c t r o n i c  m a i l  s e r v i c e  
p r o v i d e r "  m e a n s  a n y  b u s i n e s s  o r  o r g a n i z a t i o n  q u a l i f i e d  t o  d o  b u s i n e s s  
i n  t h i s  s t a t e  t h a t  p r o v i d e s  i n d i v i d u a l s ,  c o r p o r a t i o n s ,  o r  o t h e r  
e n t i t i e s  t h e  a b i l i t y  t o  s e n d  o r  r e c e i v e  e l e c t r o n i c  m a i l  t h r o u g h  
e q u i p m e n t  l o c a t e d  i n  t h i s  s t a t e  a n d  t h a t  i s  a n  i n t e r m e d i a r y  i n  
s e n d i n g  o r  r e c e i v i n g  e l e c t r o n i c  m a i l .

( e )  A s  u s e d  i n  t h i s  s e c t i o n ,  " u n s o l i c i t e d  e - m a i l e d  d o c u m e n t s "
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means any e-mailed document or documents consisting of advertising 
material for the lease, sale, rental, gift offer, or other 
disposition of any realty, goods, services, or extension of credit 
that meet both of the following requirements:

(1) The documents are addressed to a recipient with whom the 
initiator does not have an existing business or personal 
relationship.

(2) The documents are not sent at the request of, or with the 
express consent of, the recipient.

(f) As used in this section, "fax" or "cause to be faxed" or 
"e-mail" or "cause to be e-mailed" does not include or refer to the 
transmission of any documents by a telecommunications utility or 
Internet service provider co the extent that the telecommunications 
utility or Internet service provider merely carries that transmission 
over its network.

(g) In the case of e-mail that consists of unsolicited advertising 
material for the lease, sale, rental, gift offer, or other 
disposition of any realty, goods, services, or extension of credit, 
the subject line of each and every message shall include "ADV.-" as 
the first four characters. If these messages contain information 
that consists of unsolicited advertising material for the lease, 
sale, rental, gift offer, or other disposition of any realty, goods, 
services, or extension of credit, that may only be viewed, purchased, 
rented, leased, or held in possession by an individual 18 years of 
age and older, the subject line of each and every message shall 
include "ADV:ADLT" as the first eight characters.

(h) An employer who is the registered owner of more than one 
e-mail address may notify the person or entity conducting business in 
this state e-mailing or causing to be e-mailed, documents consisting 
of unsolicited advertising material for the lease, sale, rental, 
gift offer, or other disposition of any realty, goods, services, or 
extension of credit of the desire to cease e-mailing on behalf of all 
of the employees who may use employer-provided and 
employer-controlled e-mail addresses.

(,-i * This section, or any pare of this section, shall become 
inope Live on and after the date that federal law is enacted that 
prohibits or otherwise regulates the transmission of unsolicited 
advertising by electronic mail (e-mail).

17538.45. (a) For purposes of this section, the following words
have the following meanings:

(1) "Electronic mail advertisement" means any electronic mail 
message, the principal purpose of which is to promote, directly or 
indirectly, the sale or other distribution of goods or services to 
the recipient.

(2) "Unsolicited electronic mail advertisement" means any 
electronic mail advertisement that meets both of the following 
requirements:

(A) It is addressed to a recipient with whom the initiator does 
not have an existing business or personal relationship.

(B) It is not sent at the request of or with the express consent 
of the recipient.

(3) "Electronic mail service provider" means any business or 
organization qualified to do business in California that provides 
registered users the ability to ser.d or receive electronic mail 
through equipment located in this state and that is an intermediary 
in sending or receiving electronic maii.

(4) "Initiation" of an unsolicited electronic mail advertisement
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refers to the action by the initial sender of the electronic mail 
advertisement. It does not lefer to the actions of any intervening 
electronic mail service provider that may handle or retransmit the 
electronic message.

(5) "Registered user" means any individual, corporation, or other 
entity that maintains an electronic mail address with an electronic 
mail service provider.

(b) Mo registered user of an electronic mail service provider 
shall use or cause to be used that electronic mail service provider's 
equipment located in this state in violation of that electronic mail 
service provider's policy prohibiting or restricting the use of its 
service or equipment for the initiation of unsolicited electronic 
mail advertisements.

(c) No individual, corporation, or other entity shall use or cause 
to be used, by initiating an unsolicited electronic mail 
advertisement, an electronic mail service provider's equipment 
located in this state in violation of that electronic mail service 
provider's policy prohibiting or restricting the use of its equipment 
to deliver unsolicited electronic mail advertisements to its 
registered users.

( d )  A n  e l e c t r o n i c  m a i l  s e r v i c e  p r o v i d e r  s h a l l  n o t  b e  r e q u i r e d  t o  
c r e a t e  a  p o l i c y  p r o h i b i t i n g  o r  r e s t r i c t i n g  t h e  u s e  o f  i t s  e q u i p m e n t  
f o r  t h e  i n i t i a t i o n  o r  d e l i v e r y  o f  u n s o l i c i t e d  e l e c t r o n i c  m a i l  
a d v e r t i s e m e n t s .

(e) Nothing in this section shall be construed to limit or 
restrict the rights of an electronic mail service provider under 
Section 230(c)(1) of Title 47 of the United States Code, or any 
decision of an electronic mail service provider to permit or to 
restrict access to or use of its system, or any exercise of its 
editorial function.

'f) (1) In addition to any other action available under law, any 
electronic mail service provider whose policy on unsolicited 
electronic mail advertisements is violated as provided in this 
section may bring a civil action to recover the actual monetary loss 
suffered by that provider by reason of that violation, or liquidated 
damages of fifty dollars ($50) for each electronic mail message 
initiated or delivered in violation of this section, up to a maximum 
of twenty-five thousand dollars ($25,000) per day, whichever amount 
is greater.

(2) In any action brought pursuant to paragraph (1), the court may 
award reasonable attorney's fees to a prevailing party.

(3) (A) In any action brought pursuant to paragraph (1), the 
electronic mail service provider shall be required to establish as an 
element of its cause of action that prior to the alleged violation, 
the defendant had actual notice of both of the following:

(i) The electronic mail service provider's policy on unsolicited 
electronic mail advertising.

(ii) The fact that the defendant's unsolicited electronic mail 
advertisements would use or cause to be used the electronic mail 
service provider's equipment located in this state.

(B) In this regard, the Legislature finds that with rapid advances 
in Internet technology, and electronic mail technology in 
particular, Internet service providers are already experimenting with 
embedding policy statements directly into the software running on 
the computers used to provide electronic mail services in a manner 
that displays the policy statements every time an electronic mail 
delivery is requested. While the state of the technology does not 
support such a finding at present, the legislature believes that, in 
a given case at some future date, a showing that notice was supplied
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via electronic means between the sending and receiving computers 
could be held to constitute actual notice to the sender for purposes 
of this paragraph.

(4) A violation of this section shall not be subject to Section

17538.5. (a) It is unlawful in the sale or offering for sale of,
consumer goods or services for any person conducting, any business in 
this state which utilizes a post office box address, a private/ 
mailbox*.receiving service, or a street address representing a/site 
used for\the receipt or delivery of mail or as a telephone answering 
service, do fail to disclose the legal name under which business is 
done and, except as provided in paragraph (2) of subdivision (b), the 
complete strfeet address from wnich business is actually/conducted in 
all advertising and promotional materials, including order blanks 
and forms. An^ violation of the provisions of this section is a 
misdemeanor punishable by imprisonment in the county/jail not 
exceeding six monuhs, or by a fine not exceeding two thousand five 
hundred dollars ($̂ 5̂00), or by both. /

(b) (1) This section shall not apply to a person who sells the
preponderance of goods\and services at retail from trade premises 
which are open to the pu&dic regularly during/normal business hours 
where the post office boxNsr telephone answering service is 
supportive of and ancillary\to the sales m^ae or to any person who
provides services pursuant to\a license issued pursuant to this code
or any other provision of law \y a stats'board or agency or, except 
for a person conducting a mail order or catalog business, by a city 
or county or city and county in this/State, which has the person's 
current business street address orVome address on record and which 
is authorized to reveal that addre/s\to inquiring persons.

(2) If a person conducts a busanes\ described in subdivision (a) 
from that person's residence, the person is not required to disclose 
the residence address if both <zsf the following conditions are 
satisfied: / \

(A) The person's current/business street* address or home address 
is contained in a United States Postal Service (USPS) Form 1583 that
is filed with the USPS. / \

(B) The person has signed an acknowledgement*, form substantially in 
accordance with the provisions set forth in subdivision (f) which, 
among other things, authorizes the commercial marl receiving agency 
to act as that person" s agent for service of process.

(c) A commercial/mail receiving agency (CMRA) shall not provide 
private mailbox receiving service to any customer until it obtains 
from that customeir at least two pieces of identification regarding 
that customer and  provides to that customer an acknowledgment, as set 
forth in subdivision (f), which (1) acknowledges the obligation to 
advise the CMRA of any change in address, (2) authorizes the CMRA to 
act as an agent for service of process, and (3) acknowledged the 
requirements/of Sections 17200 and 17500, which prohibit unfyir 
competition' and false advertising. The commercial mail receiying 
agency shall thereafter maintain a copy of any United States Pystal 
Service Porm 1583 for each mailbox service customer, along witn\a 
copy of/each of the two pieces of identification used by the \ 
customer, for a period of two years after the termination of service 
to that customer. Upon the request of the Department of Consumer̂  
Affairs or any law enforcement agency conducting an investigation, \ 
the commercial mail receiving agency shall make available to the \j 
Department of Consumer Affairs or that law enforcement agency, for

17534.__
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RCW  19.190.010 
Definitions.
The definitions in this section apply throughout this chapter unless the context clearly requires otherwise.

(1) "Assist the transmission" means actions taken by a person to provide substantial • ssistance or support which 
enables any person to formulate, compose, send, originate, initiate, or transmit a commercial electronic mail message 
when the person providing the assistance knows or consciously avoids knowing that the initiator o f the commercial 
electronic mail message is engaged, or intends to engage, in any practice that violates the consumer protection act.

(2) "Commercial electronic mail message" means an electronic mail message sent for the purpose o f promoting real 
property, goods, or services for sale or lease. It does not mean an electronic mail message to which an interactive 
computer service provider has attached an advertisement in exchange for free use of an electronic mail account, when 
the sender has agreed to such an arrangement.

(3) "Electronic mail address" means a destination, commonly expressed as a string o f characters, to which electronic 
mail may be sent or delivered.

(4) "Initiate the transmission" refers to the action by the original sender of an electronic mail message, not to the 
action by any intervening interactive computer service that may handle or retransmit the message, unless such 
intervening interactive computer service assists in the transmission of an electronic mail message when it knows, or 
consciously avoids knowing, that the person initiating the transmission is engaged, or intends to engage, in any act or 
practice that violates the consumer protection act.

(5) "Interactive computer service" means any information service, system, or access software provider that provides 
or enables computer access by multiple users to a computer server, including specifically a service or system that 
provides access to the internet and such systems operated or services offered by libraries or educational institutions.

(6) "Internet domain name" refers to a globally unique, hierarchical reference to an internet host or service, assigned 
through centralized internet naming authorities, comprising a series o f character strings separated by periods, with the 
right-most string specifying the top of the hierarchy.

(7) "Person" means a person, corporation, partnership, or association.

[1999 c 289 § 1; 1998 c 149 §2.]
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