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STATE OP ALASKA Frank H. Murkowski, Governor

ADVISORY BOARD 
ON

ALCOHOLISM AND DRUG ABUSE

P.O. Box 110608 
Juneau, Alaska 99811-0608 

Phone: (907) 465-8920
Fax: (907)465-4410

February 13,2003

Representative Tom Anderson, Chair, and Members 
House Labor and Commerce Committee 
Alaska Slate Legislature 
State Capitol

FEB 1 4 2003
y

G E D V E R i

Juneau, Alaska 99801-1182 ---------------------------

RE: HB 10 Group Health Insurance for Private Groups — ------------------ --------

Dear Representative Anderson:

Small businesses and non-profits are facing continually rising costs and decreasing availability o f health 
insurance. This adds seriously to an already existing workforce recruitment and retention crisis in the 
chemical dependency treatment field.

Treatment programs that were already hanging on by a thread due to flat funding for over a decade, are 
taking a serious look at whether they can keep their doors open. Some have reduced health insurance 
benefits, increased rates to employees, dropped benefits altogether, cut staff, or cut services. Many of these 
programs have already lost staff to other disciplines that pay better and offer better benefits.

Alaska ranks at or near the top o f all states in alcohol-related problems including Fetal Alcohol Syndrome, 
Child Abuse and Neglect, Domestic Violence, Sexual Assault, to name a few. Access to appropriate 
treatment is critical to lowering those ratings. We need well-trained, quality staff to provide needed services 
and effect successful outcomes for Alaskans, statewide.

HB 10 could help provide the kind of relief needed by non-profits such as these treatment programs and 
other small businesses and non-profits that arc unable to afford this benefit that is critical to recruiting and 
retaining a qualified, stable workforce.

Please give this legislation your frill support. If you have any questions regarding this issue as it related to 
chemical dependency services, please contact me.

Sincerely,

Pamela L. Watts
Executive Director
Governor’s Advisory Board on Alcoholism and Drug Abuse
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Honorable Tom Anderson, Chair 
HouBe Labor and Commerce Committee 
Alaska Capital, Room 432 
Juneau, AK 99801-1182
February 15, 2003 RE*: HB 10 (Heinze & Rokeberg)-Support

Dear Chair Anderson:
On behalf of the AARP members in Alaska, we encourage you and your colleagues on 
the House Labor and Commerce Committee to support HB 10, authored by 
Representatives Cheryll Heinz© and Norman Rokeberg, one of your Committee 
members, and co-sponsored by nine of your other House colleagues.
Alaska has good reason to be concerned about it’s uninsured. Almost one of every five 
Alaskans between the ages of 50 and 64 has no health insurance coverage. These 
same statistics hold true for younger Alaskans. HB 10 will offer some opportunity for 
coverage for employees of small businesses, non-profit organizations and agencies and 
organizations that band together to form a group pool. AARP is very supportive of such 
efforts. Indeed, AARP was founded by retired educators In the 1940’s and 1950’s who 
were unable to secure any form of health insurance once they left the workforce. This 
was several years before the enactment of Medicare and AARP pool coverage was 
often the only health insurance our members could find.
AARP believes that all Alaskans should have access to health insurance coverage. We 
know that the uninsured often postpone preventive care and end up in emergency 
rooms, receiving the most expensive and often most serious care. We are also well 
aware that the health care costs of the uninsured are often shifted to those who do have 
insurance. Obviously, state government often picks up some of the costs of the 
uninsured because the State does provide coverage to its employees and retirees. If 
we could reduce the number of uninsured, we would also reduce the health costs 
unfortunately being shifted to the State as well as other employers that cover their 
employees (including AARP).

3601 C Street. Suite 1420 I Anchorage, AK 99503 1 907-341-2277 1 907-341-2270 fax 11-377-134-7598 TTY 
James <3. Parkel, President | William D. Novelli, Executive Dirertor and CEO j www.aarp.org

http://www.aarp.org
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HB 10 will not solve all our problems with tho uninsured. However, it has already 
focused attention in the media on this Issue. These are most often our small 
businesses, farmers, college students, and workers In the non-profit sector. As the 
authors point out in the bill, expensive turnover for these organizations often eliminates 
the opportunity for them to retain an experienced workforce. Small business is the 
future of Alaska. Non-profit organizations, as the bill points out, often provide needed 
services that the State simply cannot afford to supply.
HB 10 is a very good first effort at addressing this serious problem. AARP encourages 
you end your colleagues on the House Labor and Commerce Committee to vote "AYE" 
when HB 10 is heard before you.
Should you have any questions about our position, please feel free to contact Marie 
Darlin (907.586.3637), Coordinator of the AARP Capitol City Task Force; Patrick Luby 
(907.762.3314), AARP Legislative Representative; or me (907.245.5259).
Thank you for your consideration.
Sincerely,

Marguerite Stetson 
AARP Alaska
Executive Council Member for Advocacy 
3009 Northwood Street 
Anchorage, AK 99517-1871 
907.245.5259 voice 
907.245.5279 fax 
ffmas@aurora.uaf.edu
cc: Viet Jhalr Bob Lynn

Representative Nancy Dahlstrom 
Representative Carl Gatto 
Representative Norman Rokeberg 
Representative Harry Crawford 
Representative David Guttenberg 
Representative Cheryll Heinze 
Marie Darlin 
Patrick Luby

Representative Les Gara 
Representative Lesil McGuire 
Representative Mike Hawker 
Representative Richard Foster 
Representative Gary Stevens 
Representative Peggy Wilson 
Representative Paul Seaton 
Representative Bruce Weyhrauch 
Representative Carl Moses

mailto:ffmas@aurora.uaf.edu
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A A R P  A l a s k a
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Health Issue Priorities for 2003 Session

A A R P  A l a s k a  h a s  o v e r  7 1 , 0 0 0  m e m b e r s

In a 2002 research  su rvey, AARP m em bers in A laska  lis t health  care 
as th e ir  top  leg is la tive  concern :

y  I n  2 0 0 1 ,  p h a r m a c e u t i c a l  p r i c e s  in  A l a s k a  r o s e  o v e r  2 5 % ,  t h e  h i g h e s t  
i n c r e a s e  in  t h e  n a t i o n .

s  A l a s k a  h e a l t h  c a r e  r o u t i n e l y  c o s t s  2 0 %  m o r e  t h a n  s i m i l a r  c a r e  in  
S e a t t l e ,  W a s h i n g t o n .

^  1 o u t  o f  5  A l a s k a n s  a g e d  5 0  -  6 4  h a s  n o  h e a l t h  i n s u r a n c e .

For 2003. We A d vo ca te  the F o llow ing :

>  A  p r e s c r i p t i o n  d r u g  a s s i s t a n c e  p r o g r a m  f o r  o l d e r  p e r s o n s  w i t h o u t  
i n s u r a n c e .  D r u g  r e g i m e n  r e v i e w s  t o  d e t e r m i n e  if a  p r e s c r i p t i o n  is  
n e c e s s a r y  a n d / o r  i s  t h e r e  a  l e s s  e x p e n s i v e  t h e r a p e u t i c  s u b s t i t u t e  
a v a i l a b l e

S' P r o v i d e  a n  i n s u r a n c e  p o o l  f o r  s m a l l  b u s i n e s s e s  a n d  n o n - p r o f i t  
a g e n c i e s  s o  t h e y  w ill h a v e  a c c e s s  t o  l e s s  e x p e n s i v e  c o v e r a g e  f o r  
t h e i r  e m p l o y e e s .

>  P r o v i d e  c o m p r e h e n s i v e  r e g u l a t i o n s  a n d  o v e r s i g h t  f o r  a d u l t  d a y  c a r e  
c e n t e r s .

>  P r o v i d e  f u n d i n g  f o r  P i o n e e r  a n d  V e t e r a n s ’ H o m e s  s o  t h e y  c a n  b e  
f u l ly  s t a f f e d  a n d  e m p t y  b e d s  c a n  b e  f i l l e d  f r o m  e x i s t i n g  w a i t i n g  l i s t s .

> C o n s o l i d a t e  e x i s t i n g  law ' o n  a d v a n c e d  d i r e c t i v e s  a n d  h e a l t h  c a r e  
d e c i s i o n  -  m a k i n g  a n d  c r e a t e  e a s y  t o  u s e  t o o l s  f o r  A l a s k a  c i t i z e n s  t o  
c o m m u n i c a t e  h o w  t h e y  w i s h  to  b e  t r e a t e d  a t  t h e  e n d  o f  t h e i r  l i v e s .



Insurance

Su M
D ate: Tue, 28 Jan 2003 09:11:54 -0900 

From : "Mac & Linda" <maccarter@starband.net>
To: <Representative_Cheryll_Heinze@legis.state.ak.us>

f i s t * "

'InA
Representative Heinze 

HB 10

I would like to thank you for your interest in providing Health Insurance availability for Small Business. Alaska has no 
provisions for Insurance. What is available is so expensive the average person cannot afford it. I believe there is a 
market in Alaska to provide the necessary and needed Health Insurance for many peop' that work and live here. 
With out Insurance the risk is for the lost of everything that a family has, this is something that should not happen.
As a Small Business owner! worry about the risk that is out there for others that cannot provide the kind of Insurance 
that is needed. You have my support and if there is anything that I can do tc promote this Bill please call on me.

Thank You

Mac Carter 
P.O. Box 30009 
Central, Alaska 99730 
907-520-5999

maccarter@starband.net

i of I 1/28/2003 2:46 PM

mailto:maccarter@starband.net
mailto:Representative_Cheryll_Heinze@legis.state.ak.us
mailto:maccarter@starband.net


RE: HB 10 - health insurance

Subject: RE: IIB  10 - health insurance 
Date: Tue, 18 Feb 2003 07:24:05 -0900 

F rom : "Rainery,Richard L." <Richard_Rainery@health.state.ak.us> 
To: 'Janet Seitz' <Janet_Seitz@legis.state.ak.us>

T h e  A l a s k a  M e n t a l  H e a l t h  B o a r d  (AMHB) s u p p o r t s  t h e  c o n c e p t  o f  HB 1 0 .  T h e  
b i l l  w o u l d  p r o v i d e  a n  a l t e r n a t i v e  t o  n o n - p r o f i t s  a n d  o t h e r  o r g a n i z a t i o n s  
t h a t  h a v e  b e e n  c r i p p l e d  b y  t h e  c o n s t r i c t i n g  e m p l o y e e  h e a l t h  c o v e r a g e  m a r k e t .  
W h i l e  s o m e  o f  t h e  d e t a i l s  o f  t h e  b i l l ,  a s  I  u n d e r s t a n d  i t ,  w i l l  c o n t i n u e  t o  
b e  w o r k e d  o n ,  t h e  b a s i c  i d e a  i s  o n e  t h e  AMHB a n d  l o c a l  m e n t a l  h e a l t h  
p r o v i d e r s  h a v e  s u p p o r t e d  f o r  s o m e  t i m e .  P r o v i d e r s  a r e  f a c e d  w i t h  m a n y  
f i s c a l  a n d  o p e r a t i o n a l  c h a l l e n g e s  a n d  o n e  i s  t h e  a b i l i t y  t o  r e c r u i t  a n d  
r e t a i n  q u a l i f i e d  s t a f f .  F o r  e x a m p l e ,  A l a s k a ' s  m e n t a l  h e a l t h  n o n - p r o f i t s  
h a v e  a  d i f f i c u l t  t i m e  c o m p e t i n g  w i t h  l o w e r  4 8  s a l a r i e s ;  p r o b l e m s  w i t h  
e m p l o y e e  h e a l t h  i n s u r a n c e  e x a c e r b a t e  t h e  c o m p e t i t i v e  i m b a l a n c e .  We d o n ' t  
e x p e c t  HB 10  t o  c h a n g e  t h e  w o r l d ,  b u t  t h e  p o o l i n g  c o n c e p t  c o u l d  b e  a  u s e f u l  
t o o l  t o  h e l p  g r a n t e e s  a d d r e s s  f i s c a l  p r o b l e m s .
R i c h a r d  R a i n e r y  
E x e c u t i v e  D i r e c t o r

 O r i g i n a l  M e s s a g e ---------
F r o m :  J a n e t  S e i t z  [m a i l t o : J a n e t  S e i t z Q l e g i s . s t a t e . a k . u s ]
S e n t :  T h u r s d a y ,  F e b r u a r y  1 3 ,  2 0 0 3  1 1 : 1 2  AM 
T o : l h s c j a s + h b 3 1 5 @ l e g i s . s t a t e . a k . u s  
S u b j e c t :  HB 10 -  h e a l t h  i n s u r a n c e

We a r e  g e t t i n g  r e a d y  t o  r e q u e s t  a  h e a r i n g  o n  HB 10  ( h e a l t h  i n s u r a n c e ) .
Y o u r  w r i t t e n  ( e - m a i l ,  f a x ,  e t c . )  c o m m e n t s  a n d  s u g g e s t i o n s  
w o u l d  b e  a p p r e c i a t e d .

You m a y  s e n d  t h e s e  t o  me b y  r e p l y i n g  t o  t h i s  m e s s a g e  a n d  I  w i l l  s e e  t h a t  
R e p s .  H e i n z e  & R o k e b e r g  r e c e i v e  a  c o p y  o f  y o u r  m e s s a g e .  You 
may  f a x  y o u r  i n f o r m a t i o n  t o  u s  a t  ( 9 0 7 )  4 6 5 - 2 0 4 0  a n d ,  a g a i n ,  I  w i l l  s e e  
t h a t  R e p s .  H e i n z e  & R o k e b e r g  h a v e  a  c o p y  o f  y o u r  f a x .  S n a i l  m a i l  f o r  
a l l  l e g i s l a t o r s  i s :  R e p r e s e n t a t i v e  ( l a s t  n a m e ) ,  S t a t e  C a p i t o l ,  J u n e a u ,
AK 9 9 8 0 1 - 1 1 8 2 .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  l e t  D r .  H e l e n  B e d d e r  o f  R e p .  H e i n z e ' s  
s t a f f  ( 4 6 5 - 4 9 3 0 )  o r  me ( 4 6 5 - 3 7 6 4 )  k n o w .

T h a n k s ,

J a n e t
R e p .  R o k e b e r g ' s  O f f i c e

I of 1 2/1 S/2003 8:49 A M

mailto:Richard_Rainery@health.state.ak.us
mailto:Janet_Seitz@legis.state.ak.us
mailto:Janet
mailto:hb315@legis.state.ak.us


A l a s k a  S t a t e  L e g i s l a t u r e

R ep. Tom  A n d erso n , C h a ir
Rep. Bob Lynn. Vice - Chair 
Rep. Nancy Dahlstrom. Member 
Rep. Carl Gatto. Member 
Rep. Norman Rokeberg. Member 
Rep. Harry Crawford. Member 
Rep. David Guttenberg. Member

MEMORANDUM

Date: February 19, 2003

To: Suzi Lowell, Chief Clerk

From: Representative Tom Anderson, Chairman
House Labor & Commerce Committee

Re: House Labor & Commerce Committee Schedule

The House Labor & Commerce Committee has scheduled to hear the 
following bills:

M onday. F eb ru ary  241'1 at 3:15 pm. Room 17 

+ * HB 10 -  Group Health Insurance for Private Groups '

House Labor & Commerce Committee

State Capitol 
Juneau. Ak 99801-118 
(907) 465-4954 
Fax: (907) 465-2418

+ - Teleconferenced
* - First Hearing in First Committee of Referral 
= - Bill was Previously Heard/Scheduled
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H O U S E  C O M M IT T E E  R E F O P  ̂

Date Referred to Committee: January 21,2003

Date o f Committee A c tio n :.

FURTHER REFERRALS: Jud ic ia ry

The LABOR AND COMMERCE Committee considered: HB 13
HOUSE BILL NO. 13 SUCCESSOR LIABILITY FOR PRODUCT LIABILITY
"An Act declaring legislative intent to reject the continuity of enterprise exception to the doctrine of successor liability adopted in Savage Arms, Inc. v. 
Western Auto Supply, 18 PJd 49 (Alaska 2001), as it relates to products liability; providing that a successor corporation or other business entity that 
acquires assets of a predecessor corporation or other business entity is subject to liability for harm to persons or property caused by a defective product 
sold or otherwise distributed commercially by the predecessor only if the acquisition is accompanied by an agreement for the successor to assume the 
liability, results from a fraudulent conveyance to escape liability for the debts or liabilities of the predecessor, constitutes a consolidation or merger with 
the predecessor, or results in the successor's becoming a continuation of the predecessor; defining 'business entity' that acquires assets to include a sole 
proprietorship; and applying this Act to the sale, lease, exchange, or other disposition of assets by a corporation, a limited liability company, a partnership, 
a limited liability partnership, a limited partnership, a sole proprietorship, or other business entity that occurs on or after the effective date of tills Act."

Recommends it be replaced with [ ] HCS or [ ] CS for_____________
For Senate Bills with new title: [ ] Technical Title [ ] New Title: HCR_

JL J
t  ] S am e  T id e  [ ] New T id e

[ ] attach amendments 
[ ] add new referral t o . 
[ ] Letter of In tent____

Committee
Committee

List o f
Abbrev
.for
Depts.:
ADM
CED
COR
CRT
EED
DEC
DFG
GOV
HSS
LAA
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

NEW  FISC A L N OTES
♦Assigned by Chief Clerk’s Office

List by Dept(s): I ♦FN# | Fiscal | Indet. | Zero

PREVIOUS F ISC A L NOTES
List by Deptfs): 1 FN# Fisci-J Indet. Zero

Signing with recom m endations Printed Last Name D P D N P N R A M
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FISCAL NOTE
STATE OF ALASKA
2002 LEG IS LA T IV E SESSION

Revision Date/Time (Note if correction):_____________
Title Product Liability for Successor Liability

Dept. Affected:
> R U  ________
Component________

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 13

Com & Econ Dev

Sponsor
Requester

Representative Rokeberg
House Labor & Commerce Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
T ravel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of anv current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page ilnecessay)

This legislation has no fiscal impact on state spending.

Prepared by: 
Division
Approved by: 
Agency

Representative Tom Anderson Phone
House Labor & Commerce Date/Time 4/12/03 1:49 PM
Representative Tom Anderson Date 4/12/2003
House Labor & Commerce

(Revised 9/2001 OMB) Page 1 of



ALASKA STATE LEGISLATURE
House of Representatives

COMMITTEE ASSIGNMENTS:

RULES COMMITTEE. CHAIRMAN
LABOR & COMMERCE COMMITTEE. MEMBER
LEGISLATIVE COUNCIL. MEMBER
SPECIAL COMMITTEE ON OIL & GAS. MEMBER
LEGISLATIVE ETHICS COMMITTEE. MEMBER

wobcilo: hllp/iwww.Akrepublicans.ofg/rokoberg'

R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g
e-mail: Representative_Norman_Rokeberg@legis.state.ak.us

INTERIM:
716 WEST 4TH AVENUE. SUITE 300 
ANCHORAGE, AK 99501 
PHONE. (907)269-0117 
FAX: (907) 269-0119

SESSION.
ALASKA STATE CAPITOL 
JUNEAU. AK 99801-1182 
PHONE: (907) 465-4963 
FAX: (907) 465-2040

MEMORANDUM

I respectfully request that HB 13, Successor Liability for Product Liability, be scheduled for a 
hearing. I have attached the following for your information:

1. HB 13
2. Sponsor Statement
3. Savage Anns, Inc. v. Western Auto Supply Co.
4. Alaska Bar Rag article
5. Restatement 3rd of Torts

http://www.Akrepublicans.ofg/rokoberg'
mailto:Representative_Norman_Rokeberg@legis.state.ak.us


ALASKA STATE LEGISLATURE
House of Representatives

RULES COMMITTEE. CHAIRMAN
LABOR & COMMERCE COMMITTEE. MEMBER
LEGISLATIVE COUNCIL. MEMBER
SPECIAL COMMITTEE ON OIL S GAS, MEMBER
LEGISLATIVE ETHICS COMMITTEE. MEMBER

website: httpViwww ekiopublicans.oig/iokebergi

COMMITTEE ASSIGNMENTS:

R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g
e-mail: Represenlative_Norman_Rokeberg@legis state.ak.us

S P O N S O R  ST A T E M E N T  FOR HB 13 
BY: R ep re sen ta tiv e  N o rm a n  R o k e b e rg

INTERIM
716 WEST 4TH AVENUE. SUITE 300 
ANCHORAGE. AK 99501 
PHONE (907) 269-0117 
FAX. (907) 269-0119

SESSION
ALASKA STATE CAPITOL 
JUNEAU. AK 99801-118?
PHONE (9071465-4968 
FAX: 19071 465-2040

It is vitally im portant to Alaska coj amerce and business that a corporation, partnership or other entity 
that purchases assets from another company or business not be held legally responsible for the liabilities 
of the selling business, unless expressly agreed to by the purchasing company. H ow ever, the Alaska 
Supreme Court, in an interim  ruling last year in Savage Anns, Inc v. Western Auto Supply Co., 18 P.3d 49 
(Alaska 2001), held otherwise under the doctrine of successor liability as it relates to products liability, 
and rem anded the case to trial consistent w ith its opinion.

Generally, w hen one company sells a.l its assets to another, the acquiring corporation or com pany is not 
liable for the debts and liabilities of the selling company. Contrary to this rule, the Alaska Suprem e 
Court adopted two theories of successor liability in cases of products liability, "m ere continuation" and 
"continuity of enterprise." These theories are exceptions to the general rule, and allow a purchasing 
com pany to be held responsible for the product liabilities of the selling company, including those that 
may have been unknow n at the time of the sale. While the "m ere continuation" theory is a comm only 
recognized exception, the Supreme Court acknowledged that "continuity of enterprise" has been 
rejected by the American Lazo Institute: Restatement (Third) of Torts, and a vast majority of courts that have 
decided the issue.

The Supreme Court stated it was deciding the issue of successor liability because "...ne ither this court 
nor the Alaska state legislature has resolved the successor liability questions presented in this case..." 
We seek to respond to the invitation of the Supreme Court by filling the legislative void and declaring 
the law of Alaska on this subject.

HB 13 specifically addresses successor liability as it relates to products liability. The bill expressly rejects 
the continuity of enterprise exception adopted by the Suprem e Court and adopts the generally 
recognized exceptions to the doctrine of successor liability as listed in the Restatem ent of Torts. Those 
four exceptions are: (1) the successor expressly assum ed the liability; (2) the transfer w as a fraudulent 
conveyance; (3) the transfer constituted a consolidation or merger; or (4) the transfer w as a mere 
continuation of the predecessor.

This legislation will prevent inequities that will otherwise occur to the purchaser of assets w ho w ould be 
exposed to liabilities they did not anticipate and to sellers of assets w ho may receive less than fair m arket 
value if the purchaser m ust discount the purchase price to factor in unknow n and unw anted liabilities.

Please join m e in endorsing and passing HB 13.

ED 1: 2 /2 5 /0 3
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s ta tu te  o f  lim ita tio n s  h as ra n , it is  allo w a b le  
i f  it “ r e la te s  b a c k "  to th e d a le  o f  a tim e ly  
o rig in a l p lea d  in g .11

C iv il R u le  15(c) s e ts  o ut th e c irc u m s ta n c e s  
u n d e r w h ich  a n  a m e n d e d  p le a d in g  w ill re la te  
b a ck  to  th e  o rig in a l p le a d in g :

W h e n e v e r th e  cla im  o r  d e fe n se  a s s e r te d  in  
th e  a m e n d e d  p le a d in g  a ro s e  o u t o f  the 
co n d u ct, tra n s a c tio n  o r  o c c u rr e n c e  set 
fo rth  o r  a tte m p te d  to be s e t  fo rtb  in the 
o rig in a l p le a d in g , th e  a m e n d m e n t re la te s  
b a ck  to th e  d a t e  o f  th e  o rig in a l p le a d in g . 
A n  a m e n d m e n t c h a n g in g  th e p u t t y  a g a in st  
w h o m  a  c la im  is  a s s e r te d  r e la t e s  b a c k  if  
th e  fo r e g o in g  p ro v is io n  is  s a t is fie d  a n d , 
w ith in  th e  |>erio d  p ro v id e d  b y  la w  fo r c o m ­
m e n cin g  th e  actio n  a g a in s t  th e  p a r l y  to be 
b ro u g h t  in  b y  a m e n d m e n t, th a t p a r t y  (1) 
h a s  re c e iv e d  s u c h  n o tice  o f  th e  institu tio n  
o f  th e  a ctio n  th at th e  p a r t y  w ill not be 
p re ju d ic e d  in  m a in ta in in g  a  d e fe n s e  on th e  
m e r it s , a n d  (2) k n e w  o r  sh o u ld  h a v e  k n o w n  
th a t, b u t fo r  a  m is ta k e  c o n c e r n in g . th e 
id e n tity  o f  th e  p ru jie r  p a r t y , th e  action  
w o u ld  h a v e  b e e n  b ro u g h t  a g a in s t  th e p a r ­
t y ”
A c c o r d in g  to th is  s ta n d a r d , H e b e r t 's  s e c ­

ond a m e n d e d  c o m p la in t w ill r e la t e  b a ck  to 
h e r  t im e ly  N o v e m b e r 1995 c o m p la in t a g a in st 
H o n e s t R in g o  if  (1) th e  c la im  a s s e rte d  
□ gain st F D A  a r is e s  o ut o f  th e s a m e  t ra n s a c ­
tion o r  o c c u rr e n c e  s e t  fo rth  in  th e  in itial 
c o m p la in t; (2) F D A  re c e iv e d  s u ffic ie n t  n otice 
such  th at it w o u ld  n ot lie  p re ju d ic e d  in m a in ­
ta in in g  its  d e fe n s e  o n  th e  m e r it s ; (3) F D A  
k n ew  o r  sh o u ld  h ave  k n o w n  th a t it w ould 
have b een  in c lu d e d  a s  a p a r t y  in th e  o rig in a l 
co m p la in t b u t f o r  u m is ta k e  co n c e rn in g  its 
id e n tity ; a n d  (4 ) F D A  re c e iv e d  n o tice  an d
24. Set Siemian v. Rinnfeh. 825 P.2d 896, 898-99 

(Alaska 1992)

25. Alaska R. Civ. IM 5(c).

26. Ste generally H'esf v. Ritcltunnn. 981 P.2d 
1065. 1068-71 (Alaska 1999) Several federal 
courts have held that amendments in which a 
plaintiff replaces a “John Poe" defendant with a 
mined defendant arc considered amendments to 
add new parties and will telale back only when 
lhe condilions of Mule 15(c) ate satisfied. See 6A 
Wright & Miller, supra § 1498, al 105-06; ire 
also Craig v. tinned Stales. 413 1.2d 854 (9ih 
Cir. 1969).

k n e w  o r  sh o u ld  h ave  kn o w n  th at, b u t fo r  a 
m is ta k e  co n c e rn in g  its id e n tity , it w o u ld  h ave  
b e en  in clu d e d  a s a p a rt y  w ith in  “ th e  p e rio d  
p ro v id e d  b y  law  fo r co m m e n cin g  the action  
a g a in s t ”  it.14

G iv e n  th e  fa c t-in lo n s iv e  n a tu re  o f  th e  R u le  
15(c) “ re la tio n  h a ck " te s t, F D A  can  p re v a il 
on its  R u le  12(c) m otion o n ly  if  th e  u n d isp u t­
ed facts o n  th e  face o f  th e  p le a d in g s c le a r ly  
s h o w  th a t H e b e rt 'g  seco n d  a m e n d e d  c o m ­
p la in t can n o t p o s sib ly  re la te  back  to  h e r  e a r ­
l ie r  t im e ly  co m p la in t a g a in s t  H o n e s t D in go. 
B u t  th e re la tio n  h ack issu e  p re s e n ts  th e  fol­
lo w in g  d isp u te d  fact q u e stio n s, w h ich  p re v e n t 
re so lu tio n  o n  a m otion f o r  ju d g m e n t  o n  th e 
p le a d in g s ; w h e th e r F D A  re ce iv ed  s u fficie n t 
n o tice  o f  H e b e r t 's  la w su it w ith in  th e  lim ita ­
tio n s p e rio d  an d  w h e th e r F D A  k n e w  o r  
sh o u ld  h a v e  k n o w n  th at, but fo r a m is ta k e  
c o n c e rn in g  id e n tity , it w o u ld  h a v e  b e en  in ­
c lu d e d  a s  a  p a r t y  w ith in  th e a p p lic a b le  p e r i­
o d .*7

I t  is  not c le a r  fro m  th e  p le a d in g s  w h e th e r 
F D A  did o r  d id  not re c e iv e  su fficie n t n otice 
o f  H e b e r t ’s  cla im  w ith in  th e lim ita tio n s p e r i­
o d . H e b e r t ’s  co m p lain t a s s e r te d  t h a t th e  
n a tu re  o f  th e  n am e d  b u sin e ss e n titie s  w a s  
u n k n o w n . I t  also  in clu d ed  th e  p e rm itte e  o f  
th e  b in go  g a m e  a s  a J o l m  D oe d e fe n d a n t. 
H e b e r t 's  a m e n d e d  co m p lain t s ta te s  th at F D A  
“ is  one o f  th e  th re e  p e rm ite e s  jo in t ly  o p e r a t ­
in g  H o n e st B in g o ” an d th at F D A  “ w a s  in  fa ct 
re c e iv in g  th e  b e n e fits  o f  th e 0 |>era tion  o f  th e  
b in g o  g a m e  at th e tim e  an d  p la ce  in q u e s ­
tio n ."  T h i s  sta te m e n t a lle g e s th e e x is te n c e  
o f  a  clo se  b u sin e s s  re la tio n sh ip  b e tw e e n  H o n ­
e st  B in g o  an d  F D A ,  o r  p o s sib ly  a  jo in t  v e n ­
t u re  o r  p a rt n e rs h ip .”  W h ile  a d m ittin g  th a t
27. The parlies do not dispute dial die firs) re­

quirement—(hat die claim against FDA arise out 
uf die same basic claim in die coinplaini against 
Honest Dingo— is sanslied.

28. Hebert may have available to her a second 
avenue for relief. If she can demonstraie that 
Honest Dingo was a partnership or a joinl ven­
ture of which Monroe Foundation and FDA were 
partners or joinl venturers, il may not be neces­
sary (or die second amended complaint lo rclale 
back lo lhe original complaint since service ol 
the timely original complaint on Honesl Dingo or 
the Monroe Foundaiion may be found sufficient 
lo constitute service on FDA. See Alaska R. Civ.
I'. 4(d)(5); Coleman v. Lofgren. 593 P.2d 632, 634 
(Alaska 1979).
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it is  a p e rm itte e  fo r  b in g o  g a m e s , F D A  de­
nied th e  a lle g a tio n s o f  jo in t ly  o p e ra tin g  H o n ­
e s t  B in g o  an d  o f  r e c e ip t  o f  b e n e fits  o f  the 
o p era tio n . V ie w in g  th e  fa cta  in th e  ligh t 
m o st fa v o ra b le  to  H e b e r t , a s  w e  m ust fo r the 
p u rp o s e s  o f  th e  m otio n , it is  c le a r  th at th e 
e x is te n c e  o f  so m e  t y p e  o f  c lo se  b u sin e ss  r e la ­
tio n sh ip  is  alle g e d .

A  fact q u e stio n  a lso  e x is ts  a s  to w h e th e r 
F D A  k n e w  o r  sh o u ld  h a v e  k n o w n  th at b u t fo r 
a m is ta k e  in id e n tity , it  w o u ld  h a v e  been  
n am e d  c s  n p a rt y  w ith in  th e a p p lica b le  lim i­
ta tio n s p e rio d . A s  a n  o rg a n iza tio n  u n d e r 
w h o se  p e rm it  th e  H o n e s t B in g o  g a m e  w as 
ru n , F D A  m a y  h a v e  h ad n o tice  o f  th e co m ­
plain t file d  a g a in s t  H o n e s t  B in g o  nnd th e 
M o n ro e F o u n d a tio n  nnd c o n se q u e n tly  m a y  o r 
sh o u ld  h a v e  k n o w n  th a t it w a s  o n e o f  th e 
“J o h n  D o e s "  r e f e r r e d  to in  th e  in itial c o m ­
p la in t a g a in s t  H o n e s t B in g o . S im ila r ly , 
w ith o u t fu r t h e r  e v id e n c e , w e  a r e  u n a b le  to 
d e te rm in e  w h e t h e r F D A  e it h e r  k n ew  o r  
sh o u ld  h a v e  k n o w n  t h a t  it w a s  in ten d ed  a s  a 
p n rty  in  th e  s u it  p r io r  to  M a rc h  27 , 1996, th e 
o n e  h u n d re d  tw e n tie th  d a y  a l t e r  filin g  o f  the 
o rig in a l co m p la in t,”

T h e  p le a d in g s  o n  t h e ir  fa c e  ca n n o t re v e a l 
w h e th e r H e b c r t 'a  se co n d  a m e n d e d  co m p la in t 
re la te s  b a c k  to  th e  in itial t im e ly  co m p lain t 
filed  a g a in s t  H o n e s t  B in g o . A n d  d e te rm in ­
in g  w h e t h e r F D A  m e e ts th e  s ta n d a r d  fo r 
re la tio n  b a c k  in v o lv e s a  t r ia b le  iss u e  o f  fa c L  
W e  th e re fo re  ca n n o t a ffirm  th e  g ra n t in g  o f  
F D A ’s  R u le  12(c) m otion .*0

|1 3 ]  " T h e  c o u rt  e it h e r  m a y  c o n s id e r a 
m o tio n  f o r  ju d g m e n t  o n  th e  p le a d in g s  a t  a 
p r e lim in a r y  h e a r in g  a s  p ro v id e d  b y  R u le  
12(d) o r  m a y  p o stp o n e  its  d e te rm in a tio n  until 
t r ia l.” 51 W e  co n clu d e  th a t w h e re  a p p ro p ri­
a te  an d  w h e n  a  m otion  fo r ju d g m e n t  o n  the 
p le a d in g s  is  b ro u g h t  o n  th e  b a sis  o f  the 
a ffirm a tiv e  d e fe n se  o f  sta tu te  o f  lim itatio n s,
29. See Alaska R. Civ. P. 4(j) (allowing 120 days 

alier filing (or service of process). The record 
shows dial by October 31. 1996, FDA had re­
fused lo participate in sriilemcnl negolialions. 
bill die record Is silent as lo how long before dial 
(imc FDA was aware of Heberl's claims.

30. A Civil Rule 12(c) motion can be convened 
inlo a Rule 56 molion (or summary judgment 
when the trial judge considers materials outside 
the pleadings. See Alaska R. Civ. P. 12(c). How­
ever, here the superior court explicitly staled dial

49 (Alalka 2006)
th e  in t e re s ts  o f  ju s t ic e  a r e  b e st  s e r v e d  if  th e 
tria l c o u rt  c o n s id e rs  th e  m o tio n  nt a p re lim i­
n a r y  h e a r in g  in B tead o f  w a itin g  u n til tria l.

V . CONCLUSION  
B e c a u s e  fact q u e s tio n s  e x is t  as to  w h e t h e r 

H e b e r t 's  ae cn n d  a m e n d e d  c o m p la in t b r in g in g  
F D A  in to  th e  la w s u it  re la te d  b a c k  to h e r  
in itial c o m p la in t a g a in s t  H o n e s t  B in g o , F D A  
w a s  n ot e n title d  to  ju d g m e n t  on th e  p le a d ­
in g s  u n d e r R u le  12(c). W c  t h e re fo re  R E ­
V E R S E  D ie d e c is io n  o r  th e  s tq ie r io r  c o u rt 
o n d  R E M A N D  f o r  p ro c e e d in g s  co n s iste n t 
w ith  th is  ojtin ion .

S A V A G E  A R M S ,  I N C . ,  P e t i t i o n e r ,  
v.

W E S T E R N  A U T O  S U P P L Y  
C O ., R e s p o n d e n t .

N o s . 8 6 1 2 , 8 7 2 1, 8611.
S u p r e m e  C o u r t  o f  A la s k a .

M a rc h  2 , 2001.
R e h e a r in g  D e n ie d  A p r il  -1, 2001.

F a t h e r  b ro u g h t p ro d u c t s  lia b ility  action 
a g a in s t  m a n u fa c tu re r  o n d  d is t r ib u t o r  o f  a l­
le g e d ly  d e fe c tiv e  r if le , s e e k in g  r e c o v e ry  fo r 
in ju rie s  s u s ta in e d  b y  h is  m in o r so n  w h e n  rifle  
m is fire d . D is tr ib u to r  file d  t h ir d -p a r t y  co m ­
p la in t s e e k in g  in d e m n ifica tio n  fro m  m a n u fac­
t u r e r 's  s u c c e s s o r. T h e  S u p e r io r  C o u rt , T h ir d  
Ju d ic ia l  D is t r ic t , K e n a i, Jo n a t h a n  H . L in k ,  J „  
co n clu d e d  th a t la w  o f  A la s k a  g o v e rn e d  s u c-

ii did not consider nutters outside- the pleadings. 
Even it Ibis court were lo consider lhe nddiliorul 
materials contained in lhe record, it is still un­
clear whether FDA had notice nf Heberl's law­
suit and knew or should have known that 11 
would have been initially included as a defendant 
if Hebert had been aware of its identity.

31. 5A Wright & Miller 5 1367, al 517. See Ped­
ersen v. /lelski, 822 P.2d 903. 907 n. 4 (Alaska 
1991).
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c(*?si>r liab ility  issue , entered judgm ent in 

favor of d istr ibu to r nil Its th ird -p arty  claim , 

and denied succe sso r 's  motion to sub stitu te  

d istr ibu to r's in su re rs  for d istribu to r a.' real 

p an ic?  in in te re st. Successo r petitioned fnr 

review . The Suprem e Court, E a s ta iig h , ,1., 

Iield that: (1 ) taw n f A laska governed issue  nf 

liab ility  o f r if le  m anu factu rer's R iireessor; 12) 

genu ine Issue s n f m aterial fad  ex isted  a s  lo  

w hether succe sso r w a s  liab le  fn r in ju r ie s 

caused liy  r ifle ; and (3 ) d istr ibu to r 's  in su re rs 

w ere projier partie s to p rn se ru le  th ird -party  

indemnity c la im .

Reversed  ond remanded.

1. Appeal und E r ro r  0 X 1 2 1 1)

The appropriate choice o f law  is  a lega l 

question lo which the Suprem e Court applies 

it s  indc))cnrlent judgm en t.

2. Appeul und  E r ro r  ^= 8 4 2 (1 )

The Suprem e Court an sw ers lega l ques­

tion o f first im pression  hy adopting the rule 

o f law  that is  most p ersua sive  in light of 

precedent, reason , nnd pnliry.

3. Appeul nnd E r r o r  ©=Rfi3

The Suprem e Court w ill affirm  a g ia n t  

n f sum m ary judgm en t on ly If the record 

p re sen ts no genu ine  Is su e s of m ate ria l fact 

un<l the moving p arty  is entitled  to judgm ent 

as a m a ile r  o f law .

4. Appcnl and  E r ro r  1= 89311), 949

G enerally  th e  Suprem e Court w ill rev iew  

ru lin g s  nn jo in d e r ond ratifii'u liun  fill' abuse 

of d iscretion , but w ill rev iew  de novo the 

underly ing lega l questions, such os \> bother a 

party  is  a rea l p arty  in  in terest.

5. Action ^ > 2 7 (1 )

In  the contexl o f a  cluim  that a defective 

product has caused personal in ju ry , succes­

so r liab ility  is  most appropriate ly  character­

ized as 8 to rts question.

fi. W eapons 0 = 1 8 (1 )

L aw  o f A la ska governed issue  n f liab ility  

o f r ifle  m anu factu rer's successo r in products 

liab ility  action brought by fa ther w hose m i­

nor son w as in ju red  when alleged ly  defective 

t id e  m isfired , w h ere  fa ther and son w ere 

A laska re s id en ts, r ifle  w as purchased in A las­

ka, and in ju ry  occurred in A laska, ow n  

though successo r's purchase o f m anufactur­

e r 's  b u s in e ss occurred in Texas.

7. C orpora l in n s C=445.1 

G enerally , when one ro r |x u a iin n  se lls  all

it s  a sse ts  to another, the acqu iring cotqxira- 

tion is not liab le fnr the debts and liab ilitie s 
o f the se llin g  company.

8. C orpora l in n s 4= 445 .1, 5'J<H I)

T here  a re  four exceptions to the genera l 

ru le n f non-liab ility  n f successo r corporal inns: 

( I I  the purchaser has exp re ssly  nr implicitly 

agreed In assum e liability; 12) the asset pur­

chase amounts to a consolidation or m erger; 

(3 ) the purchasing corporation is  a “mere 

continuation" of the se llin g  cor|x iration; or (4 ) 

the tran sfe r amounts to little  more than a 

“sham " transaction  to avoid liab ilitie s.

9. C o rpo ra tio n s 1=445.1

L iab ility  w ill lie imposed nn a successor 

cor|H iiution for the debts and liab ilitie s n f the 

se llin g  rnm |)any under the mere continuation 

exception where the successo r continues to 

u se the se lle r 's  name, location, and employ­

ees, and there ex is ts  a common identity of 

stockho lders and d irectors.

10. Corporut ions 1=445.1

The "m ere continuation” exception to 

successo r nonliability is ava ilab le lo  claim ­

an ts seek ing  to im|>ose liab ility  nn a succes­

so r  corporation for defective products manu­

factured by the predecessor.

11. C o rpo ratio n s 1=445.1

U nder the modern “rontinuity n f enter­

p r ise " exception to successor nonliability, a 

successor rn rpnrstiun  m ay be held liable for 

in ju r ie s caused by  its p redecessor's defective 

products where the totality of the transaction 

between the successor and the predecessor 

dem onstrates a basic continuity o f the prede­

ce sso r en terprise .

12. C o rpo ra lio n a 1=445.1

Under the modem “continuity o f enter­

p r ise” exception to successor nonliability, the 

successo r corporation may be held liable 

even  though the sa le  o f a s se ts  is  for cash  and 

there is no continuity n f shareho lders.

SAVAGE A RM S. INC. v.
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1.1. C orporal ions 1=445.1

The key fartn rs under the "rnn liin iiiy  nf 

en terp rise " exception are: t i t  continuity nf 

key personnel, a s se ts , and business n |(o ra­

tions: 1 2 )  speedy dissolution nf Hie predeces­

sor corporation: 43) assum ption by the suc- 

re sso r of those predecessor liab ilities and 

obligations necessary  fnr continuation of nor­

mal business operations; nnd (4 ) continuation 

of cor|)oratc ident ity.

14. .lu d gm rn l C=>181(15.1)

Genuine issue s n f m aterial fact existed 

as In whether rifle  manufacturer's successnr 

w as liable fnr in ju r ie s caused by m isfire  nf 

a lleged ly  defective rifle , precluding sum m ary 

judgment nn th ird party indemnification 

claim  filed aga in st successnr by d istribu tor in 

connection w ith underly ing products liab ility  

art ion.

15. Ev id en ce  1= 24417)

S tatem ents attributed In successor rnr- 

|x ira tinn ‘s  ch ief executive officer that succes­

so r cor)xirnlion held itse lf out lo  world as 

lega l successor to r ifle  m nnufarturer whose 

a sse ts  il purchased were non-hearsay adm is­

sions n f parly-op |xment w ith respect to third- 

party indemnity action brought by rifle  d is ­

tributor in connection with underly ing prod­

ucts liab ility  action aga in st d istributor and 

m anufacturer. R u le s o f Evid ., Rule 

801(d )(2 ).

Ifi. E v idence  1= 244 (7 ), 3 1 8 (1 )

To extent jou rnal artic les were offered 

to prove truth o f assertion  that statem ents 

attribu led  to chief executive officer, thnt cor­

poration held it se lf out lo world as legal 

successor lo  rifle  m anufacturer, w ere in fact 

made by officer, authors o f a rtic le s w ere the 

declarants, Bnd sueh artic les could not qualify 

a s non-hearsay adm issions of party-opponent 

w ith res|x?et In th ird -party  indemnity nrtion 

brought by r ifle  d istribu tor In underlying 

products liab ility; i f  artic les w ere offered for 

I heir truth on remand, tria l rnnrt would have 

to address a. '.hor-BF-cleclarnnt issue . Rules 

of Ev id .. Rule 801(d )(2 ).

17. Indem n ity  0 1 5 ( 2 )

R ifle  d istribu to r's In surers were pro|>er 

p arties to prosecute th ird -party  indemnity 

claim  brought hy d istribu tor aga in st maim-

W E S T E R N  AUTO S U P P L Y  A hek a  g ]
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fiic tm er's successo r, w here Insurers had fully 

d ischarged  d istribu tor's liab ility  in underly­

ing products liab ility  action. R u les I iv.Proc., 

Rule 174411.

Theodore M. Pease . J r . ,  and M ichael W , 

S c  weight. Rnrr. P e a se  ft K urtz. Anchorage, 

fn r Petitioner.

J an ie s  M. Powell ami Kimlxjrlee A. Colho, 
Hughes, Tlmrsness, Powell, Huddleston ft 
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I. IKTIlOni'CTION
Can a rn r |x ira lin n  that purchaser a s se ts  of 

the m anufacturer o f a r ifle  sold in A laska he 

held linble fnr personal in ju ry  caused in A las­

ka  hy a defect in the rifle? The sii|X'rior 
rourt held that il rnuld, and we agree . Hut 

we rrvp rse  and remand for application of the 

|icr1inent successo r liab ility  doctrines d is­

cussed below. We also  hold that lhe  indem ­

n ity  claim  brought by the r ifip 's d istr ibu to r 

aga in st the successn r corporation must be 

prosecuted by the in su re rs which fu lly  d is­

charged the d istr ibu to r’s  |x'rsoi>nl in ju ry  lia­

b ility.

II. FACTS AND I'ROC.KF.MNCS
The relevant fn rls  a re  few. Jack  Tay lo r 's 

m inor son suffered  |x>rsnnnl ip iin  ies when a 

defective .22 ca lib er r ifle  d ischarged during 

target shooting near N ikisk i. Savage  Indus­

tr ie s, Inc. m anufactured the rifle , and W est­

ern  Auto Supp ly  Company, which claim eil to 

have acquired the r ifle  from the m anufactur­

er, snld il to a re ta il sto re  in Maine; thp rifle 

w as eventually  reso ld to Jack  T ay lo r in A las­

ka . T ay lo r sued S avage  Industrie? in  1990 

fnr h is son 's in juries; in on amended rum* 

p laint, he a lso  sought recovery fm m  W estern  

Auto.

W estern  Auto filed a th ird -party  complaint 

in its name seek ing  indemnity from Snvage
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Arms, Inc., wh ich had piirrluiM-d a sse t: from 

Savage 1 u d iistt ie s in IRSfl. W estern  Auto 

settled with the 1 rin se in M ay M A h . and its  

in su rers paid the entire  set I lenient amount.

At issu e  here are  I l a w  superin r m urt 

orders. The first held that A laska low gov­

ern? the issue  n f sne re ssn r liab ility . The 

second g ra ined  W estern  Anln sum m ary  

Judgment aga in st Savage  Arms, holding Sav ­

age Arms liab le  as. "the lega l su cce sso r to 

Savage Indu str ie s, Inc." The th ird  denied 

Savage Arms' m nlinn In s iih s t jiu te  W estern  

Auto's in su re rs fn r W estern  Auto us the real 

(v irtie s in in tere st, lint requ ired  the in su re rs  

In ra tify  (he litigation .

The superio r m in i denied Savage  A nn s' 

motions fnr rem nsiilertitinn . W e gran ted  

Savage Arms' |  adit ions for rev iew  and or­

dered fu ll b rie fing . W e rev iew  the three 

orders under A S 22 .05 .010 nnd A laska Rule 
o f A p |ie lla le  IV orediiro 402.

i l l .  n i s r i ' s s i o N  

A. S ln v ifn n l  o f  liv v in i:

11-31 The appropriate  choice o f law  is  a 

legal question to which we app ly  our inde­

pendent judgm ent.1 The srn|>e o f  successo r 

liab ility  in A laska i s  a  lega l question o f first 

Impression, which we an sw er hy adopting 

"the ru le o f law  that is  nm sl p ersuasive  in 

light o f precedent, reason , and  po lic y ."1 In  

applying ru les o f sn e re ssn r liab ility  to th is  

case, we w ill n ffinn  W estern  Anio's sum m ary  

Judgment only i f  the record presen ts no gen ­

uine issu e s n f m ateria l fact and W estern

1. See longdim  v Chnmpion. 752 P 2d 900, 10UI 
(Alaska 1908)

2. Ciiin >• Ha. 591 P.2(l 1281. 1784 n. 6 (Alaska 
1979)

3. See Naclun v. Mug,II. 872 P.2d 1213. 1215 
(Alaska 1994).

4. See Fairbanks N. Star Borough v Kondil 
Consir., Inc. ft At inc., 795 P.7d 793. 807-03 
(Alaska 1990). uacaitil in pan nn oilier giniinris,
823 P.2d 032 (Alaska 1991)

5. See lougdnn. 752 P.2d al 1001.

0. Savagi' Arms invokes our opinion in Annsnnng
c. Annsnoiif, 441 P.2d 099 (Alaska 1**68). ill 
whYh wc held dial Alaska law governs die qnes-

Auto j> e io ille r l to judgm ent as a m atter ol 
law *

141 Although we genera lly  review  ru lings 

nn jo inder and ratification for abuse of di<*. 

cre linn .4 we review  de novo the underlying 

lega l quest inns,* such  a s  w hp lher a  party  is a 

rea l | i a i l y  in interest under A laska C ivil Hole 
17 (a).

11. Choice, of l.nrn

Savage  Arms challenges lhe  ? ii|x ;r in r 

m in i's  ru ling  Iha l A laska law  governs Hip 

issu e  n f su cce sso r liab ility . II a rgue s Ihal 

T exas law  should apply liecause all transac- 

lions re levant lo  its purchase n f Savage  In ­

du str ie s ' a s se ts  occurred in Texas. In  S av ­

age  A rm s’ view , the case liefore the court 

deals w ith the transaction lie lw ecn  Savage  

A rm s and S avage  Indu str ie s, and the under­

ly ing ton  does not hear on the choice o f law 
question.*

W estern  Auto defends the superinr rnurt's 

decision, contending Ihal A laska law  should 

app ly  because the underlying in jury  occurred 

in A laska. W estern  Auto also  reason s that 

successo r liab ility  is  bid an e.vlension o f 

products liab ility  law, which is it se lf a tort 
doctrine.

Texas statu tory  and case law  see in s lo  

d isfavo r lioth trad itional and modern doc­

tr in e s n f successo r liab ility ,7 but neither th is 

rnurt nnr Hie A laska sta te  leg is la tu re  has 

reso lved the successo r liab ility  questions pre­
sented in Ib is case.

don of iitierspousal lorl immunity, tw n  though 
die imin accident dial inspiird die lorl soil oc­
curred in Canada. Sec id. >1 70(3-01. There, wc 
Healed lhe inlrrspous.il immunity qut-slion indr. 
prudently of lhe underlying lorl question, and 
fnciiM'd nn the ipnutul relationship Itelwern die 
pin lies lo the lavvsull. See id Uni to apply the 
Armstrong approach here only liegs dir question 
ol whether successor liability should be irraled 
as wholly independent. Antitrtotip does noi con- 
not.

7. Sec Tm. Dus Corp. Act Ann arl. 5.10(D)(7) 
(Vernon 1997); Mnilgrll r. Parson Marh. Co..
709 S W.7d 755. 758-59 (Tea.App. 1986); see also 
McKee v. American Transfer A- Storage, 946 
F Siipp 485. 487 (N.D lea .1996). Bui see Wen 
cm  Resources Lite Ini. Co. v. Grrhatdt. 553 
S W.?d 783, 786 ITex.CirApp.1977) Inminp e«- 
ceplicins for merger, consolidation, and hand).
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Wo h«ik to llii* RestJilonionl (Som ud l nl 

Conflict of L aw s lor gitidatire in resolving 

clio iii'-nf-law  issues.* The Second Restate- 

m eiil requires a separate  rhoiee-of-liiw ininly- 

s is  lor each issue  pi’esen led .” Wp likew ise 

follow th is ru le n f di'pocMfe.1" and ilcl4*rniilic 

the proper choice o f law  on the issue  of 
successor liab ility  w ithout regard to other 
issue s in the case.

R rfnre we can address which s ta le 's  law 

should apply to th is Issue, we must firsl 

determ ine w hether successor liab ility  is b e l­

te r characterized in term s o f rnn lrar l nr 

to r t ."  In  one sen se , successor liab ility  de­

rives from m r|m rn!e and m idract law, be­

cause it may require the interpretation of the 

contracts that governed Hip transfer o f a s ­

se ts  between corporations, But successor 

liab ility  is also a creature of tort law  when il 

is claimed that the successo r is liable liecause 

a product defect has caused in ju ry  or death.

Other ju risd ictions are  split a s  lo  w hether 

successor liab ility  should lie evaluated using 

the choice-of-law ru in s governing tori or cor­

porate and contract law . The F ifth  C ircuit, 

for example, has held that Hip  law nf the

8. See. eg  , Palmer G. Lnsis Co. v. ARCO Chcnnral 
Co.. 904 P.7d 1271, 1227 (Alaska 1995) ( "When 
choice of law issues arise, wr rommonly icfcr lo 
d ir Pr.'inirmrilt ISrroudl ol Conl1ir.it tin paid- 
nocf.-'!

9. See Reslatrmrnl (Srennd) nt Conflict nl taws 
t  145 cml. d (1971) CTIir inurl.s have long rcc- 
ngniird dial ihrv arc not Imimd lo drcidr all 
is«tirs under die local law ol a single sl.-ilc."); 
Ruiz v. Plenlreli Corp., 89 F.3H 320. 374 (7lli 
Cii.1996) (holding dial under dir Second Re. 
sialrmrnl test, "la) cnurl tlicrrlnrr rendurls a 
►rpainic choice-of-law- analysis (or each issue in 
a rase, niirmpiinp In dclcmdnr which siaic liar 
lhe mnsi signilicnnl cunlads with Ihal isxur.").

10. See Black's Law Dicdnnarv 448 (7lh cd 1997) 
Idrfuunp d(pe?»gc at "'(») c m rl'i  tpplirallnn o( 
differ rni slale laws In dlffrrrnl Issues In a legal 
dispute; choicr of law on an Issur-by-issur ba­
sis"); see also Bryan A. Gamer. A Dictionary nf 
Mndrrn Legal Usage 2666 (?d rd.1995).

11. See, e.g.. Ruiz. 89 F.3d al 326 ("ITJIir lonris of 
srvvnil siaics have s>cugglrd lo decide ivlirdiri 
(siKcrssnr liahiliiy lav.) Is a pari of rorponiir law 
or tort law.1').

12. Sir t l ' M  v. Rodgers Marh. Mfg. Co . 750 P.2d 
368. 37415ih Cir. 1985).

su ite  w ith till- lu**s| sign ific im l co riv irn le mu- 

tacts should app ly  In siu -cessor liab ility  ques­

tion?.17 The Sev etdh Circuit held sim ilnrlv 

ill ( \  o i l  v. l U i ' n l i  r h  C o r / 111 Pu l severa l feder­

al d istrict o n iu is  have exp licitly  iqiplied the 

law  n| the s la t e  w ith  the most signifieHUi 

to i ls  m n ia e ls ."  and s ta le  courts have split 

nn the question .1'

151 We decline lo follevv Hie Fifth mid 
Seventh C ircu its , because we believe Ihal 
when a defective product cutises personal 
in ju ry , successor liab ility is most appropri­
ately clin ia i'terixed as n torts question. Suc­
cessor liab ility jc essentially an expansion o f 
products liab ility law, which derives from tort 
principles n f negligence and stric l liab ility , 
and rejects contrari-derived requirement* 
snrli ns p riv ily . The pur|mso n f the mndern 
stric l liab ility regime "is lo insure that the 
cost n l injuries resulting fu m  defective prod­
uct? I is 11 mrne by the manufacturer? Hud pul 
such prm lurl? on (he market ta l 'ie r Ilian by 
the injured person? who are powerless In 
protect themselves." •* Treating a sneressnr 
liab ility question solely as one o f contract law 
would allow "(he party wlm Isonr'fiMcd from

13. 89 r 3d 37(1. 376 I7lli r ii puicl

14. Srr. r.g, F-dr r. Mm Her Pump Co.. 652 
T Supp. 656, (-58 n I (17 fntn 1**87). dnnyurd  11 iih on tit 1 inn u, fum mi*, rh HM r. r  nu m Mfg.. 
867 r.2d 570, 579-80 (indi Tu 1989). Bred v. 
Amnrning Cml Co., 577 T Supp. 746, 748 
(I;.D Aik. 1983), Rnrzrl: r. Amord Indus., 472 
r.Siipp. 136. 141-42 (F..II.MI1 I1 1979). 1I11 lined 
1 0  fnllow on other ground•, Johnson u, Vcnira 
Gump. lire.. 191 F.3d 737. 746 I61I1 fir 1**99).

15. See. e.g. In re Ashrtiot Litigation (Belli. 517 
A.2d 697. 699 (Del biipr* 1986) (linMliig dial 
m iporslc tmv should apply Ive* imvr try qncslinn 
was legal rile d ol ronliacls Ivlvvrrn inipo'8- 
linnv); American Mmuviiviu, Ittr. c. Non U'eii-ov 
f-ig'g. S.R.L.. 648 Sn.7d 565. 570 (Ala. 1994) 
(holding llmi ronnirl rule fm lort reset flieuld 
apply 10 ro ijmm ir successor llahlliiv issue). See

“ulsn Dovld \V. Poliak. Sneressnr liability in Assel 
Acquisitions, 1)26 PLI/fnrp 85. 107-i? (1999) 
(discussing different juii.-dirlinns' appmsrlir* lo 
c lioier-nl-l ju  Issues foi surctssoi liability 
claims).

16. Caterpillar Tractor Co. v. Diet. 593 I*.2d 871,
878 lAlnska 1979) Iquollng Clary r. Fillh Are. 
Chrysler Cir.. Inc.. 454 P.7H 744, ?48 lAhoko 
1969)). si:r also Gtei-timitn r. Ytihii Pinss't Finds.,
Int.. 59 Cnl 7d 57. 77 Cnl Hpn 697, 377 l*.2d 
897. 900-01 (1963).
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I lie bargain |in) cscn|>e linliilily even though 
I Iip party wIiii transferred < lie lu'iii'ni would 
ham linen liable had nnl lhe rnnlrerl been 
mnsmnniated." Such n result wrinlil nn- 
dmnine Hie principles I lint govern nnr prod­
uct* liability Isuv. And nilhimpli. Savage 
Arm.' argues llint llip puhlir policy liehlnd 
products linliility tuw ip of "litlie interest” 
linrp hccausc Western Auln puivl insert linliili- 
ly insurance Hull fully jirnleclpd il. Western 
AiiIp'f mil does nnl pursue a commercial 
cause of arlinn. Because Western Anlo's 
insurers spilled llip |iersnnnl injury suit. 
Wp.cfprn Ante now .'lands in Hip (nil plain- 
lifTs slioes.

Thus, in context of a claim Hint a defective 
prndnri lias caused |iorsnnnl injury, we Ihink 
successnr linliility is more aptly I reeled as a 
mailer of lorl law.

in) Having determined Hint successnr lia- 
liility in a prndiicis lialiilily ennlexl is lies! 
characterized as pari of Hip law of inrt, we 
innsl now deride which stale's laws should 
apply In the rase ol hand. The Second Re- 
slaiement slates Hint “Milh resjiert lo an 
issue in tori,'' rmnis should look In Hip local 
law nf lhe slate with the "nmsl significant 
relationship" In lhe pailics and lhe occur­
rence.1* We conclude Ihal Alaska has the 
nmsl significant lorts contacts with I his legal 
Issue. We look in particular lo lhe underly­
ing tert action Ihal gave rise lo this liligalinn.
.lack Taylor and his son were both Alaska 
residents when the accident occurred. Tay­
lor purchased the ride in Alaska, and lhe 
rifle was lining used here, where its defect 
injured his son. The defect Ihal injured 
Tnylnr's *on potentially endangered any jicr- 
son within a lethal vicinity while Hie rifle was 
lining used in Alaska. Finally, .lark Tavlnr 
litigated Ids suit against Western Ante In 
Alaska’s slate courts. Because the relation-
17. Knr;ciz, 472 r Supp nl 141.

IS. Sri- Rruairm rnl ISernnd) nl fnn fliri nl Laws
§ |4.1| I), l o  drim nim -du-p lan : nl inn-l signifi­
cant ninliimsliip. wc look lo:
In) die plarr where die injury nriurred.
(I>) lln- plarc where die conduct causing dip inju­
ry i>crui red.

!r) 1I11' duiuiril. residence, nalionaliiv. place nl 
initii|tiiia!inn and place ol business of die 
parlies, and

ship between Hip Inrt litigants is centered in 
Alaska. Alnska law should govern.

Wp therefore conclude Dial Hie Fiqwrinr 
rnini did nnl en- hy concluding Ihal Alaska 
law appl>F lo Hie issue of successor lorl 
liahilily.

C. S n t r r . ' x n r  L i n h i h h )

Savage Arms challenges Western Ante's 
summary judgment on lhe issup of successor 
lialiilily. il argues Ihal it should nnl lie held 
liable even if Alnska law applies. This nrpu- 
menl raises issues nf first impression in Alas­
ka.

17, Hi Generally, when one company sells 
nil ils assets to another, the acquiring cor|w 
rnlinn is nnl lintile for the debts and liabilities 
of the selling company.1* Courts have tradi­
tionally recognized four exceptions to this 
rule of nnn-liahility, where II) the purchaser 
expressly or implicitly agrees In assume lia­
bility. (2) Hip asset purchase aninuols In a 
consolidation nr merger, (3) the purchasing 
ror|virnlinn is 0 “mere continuation” of Hip 
selling rorporntinn, nr 14) lhe transfer 
amounts lo little more than a "sham" trans­
action In avoid liahililies.14 More recently, 
some courts have recognized three additional 
"modem" exceptions in the nilp nf nnn-lialiil- 
ity: Hie "continuity of enterprise," "product 
line," and "duly-to-wam" except inns1'

Western Ante argties that we should adopt 
any one of three different successor lialiilily 
doctrines in this case: lhe traditional "mere 
ronlintuition" exception nnd the modem “con­
tinuity nf enterprise" nnd “product line" ex­
cept inns. We first identify which exceptions 
are available under Alaska law, and Ihen 
remand for the factual analysis necessary lo 
ascertain whether successor liahilil.v is prop­
er in Ibis case under nny nf the approved

(d) the place where llie relationship, il any. be­
tween lhe parlies is lenieied.

Id. § I4JI2). We eraluati- llicse laclurs and con­
tacts in tipbl of llit-ir "relnlive importance" lo the 
particular issues In each case. Id.

19. See Poliak, tup  ia nme 15. al 99: see alto 
Richard A Epstein, Torn 400-02 1)9991.

20. Sec Poliak, snfna nnli 15. at 100-113.

21. S ir  Id. al 103-08.
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exceptions. Tin- sil|a .T ior ro iir i did nnl speci- 

fy which exception ju stified  its im |p is iliu ii nl 

siii-cessnr lia liilily  ugainsl Savage  Arms.

J. T in  I n u l i l i u i u i l  " i i i i ' i i  r i o i l i i i i i i i l i i o i "  

n il  r/Uinn

IHI Courts linve trnditionally im p ised  lin- 

l ii li ly  on sureesso r ro r |p ira iion s w here the 

sn m -s sn r  iw pn ra tin n  is "m ere ly  a cnniinita- 

linn" n f Hip se llin g  cnr|x iratinn,K  The pri­

mary elements n f Hie "m ere continual inn" 

exceptinn include u se by the buyer o f lhe 

se lle r 's name, locaiinn, and employees, nnd a 

common identity n f stockholders and di­

meters.*1 Th is w e ll-es la ld is lied  excepiinn 

stem s from jud ic ia l refu sal lo  honor a Irons- 

ncilon which is  " l i l l le  more Ilian  a shuffling 

of co r |v ira le  forms, lacking any fundamental 

change with independent s ign if ic an ce ."11

I l t l | The "m ere continuation" except ion is 

ava ila lile  lo claim ants seek ing  In impose lia ­

b ility  on a successor corporal ion fin- products 

maiinfnciured by a predecessor. A lihougli 

Savage  A nns argu e s Ihal we should not 

adopi ih is  excepiinn. we d isagree, because 

th is is a well-recognized excepiinn, and we 

see  no reason lo  reject il#  application here. 

W e therefore hold that il is  availab le under 

Alnskn law.

2 . T l ir .  m i n i m i  “i m t f o u i l u  o f  pwter/ir/sc" 

c j a r p i i t m

W estern .Auto also a sk s  us lo  adopt the 

modern "continuity n f en terp rise" and "prod-

22. Seri,I at 101.

23. Sri' id.: n r  ultfl Phillip I. Blunilvtp. The 
Tien,mol) nl 1 lir Eiilcquiti' l)m now: Cnqnnnir 
S01 lO tnitllip  in Doited Short linv, 10 I’la J.
Im l L. 305. 371 (1996) C'Thi- dm lrinc . . .  iF 
ppplii able only where lhe surcrsMii lias the same 
siorkhnlrlcrs as lhe pirdrerssnr anti rnnrtnrl* lhe 
s i  me business wilh the same inanapi-nieni. Infill, 
lies, employees, pioducis, and trade names ")

24. Bliiinlserg. supra nnle 23. al 371.

25. Under lhe "prodnn line" exception. a sm res- 
sor will lie liahlc il il acquires suhsianiially all nl 
lhe piedeccssor't assets and undertakes essen­
tially lhe same mnmilorlorinp operation ul the 
Millie or similar products. Sri Hu\ v. A/urf Corp.,
19 Cal.3d 22. 13b Cal.Hpu. 574. 5M) P.2d 3. P-11 
11977); 63 AmJur,2d Prniliull Liuliilily § 133 
11997); relink, supm non- 15, al 11)4- i 6. Be-

net Jim-"' i-xi-i-piinns Wr- i-oih-IiiiIi- l liu l Hie 

facts in th is  n is i-  am  Ill-suited lo the "product 

lin e" exception, nnrl wc thorr-furr- decline m 

coiiaiilor il nl Ib is  lim c.! i W c rhi. however, 

adopt Hie " i- iin lim iiiy  of en te rp r ise " oxre|«- 

lion , |o |-1 In - m as n ils cxpluiiu-rl la-low.

1 1 1 ,1 2 ) Tin- " rn n lln n lly  o f en terp rise " ex- 

ccp linn is nn rm lpvowih of llip  Irudilionnl 

"m ere ron lim iiilio n " theory of lia li il ily .1* Un­

der ib is  excep iinn, a sne re ssn r enrporalion 

may he held liab le  for in ju r ie s caused  bv its 

p redecessor's products whore the lo la li lv  n f 

lhe  Ir iin sn rlinn  lie lw een  Hie s u r w s n r  and 

the prerlecessor d c iiin n s lra le s  a bnsie ennli- 

nu ily  o f the predra-es'nr enterprise.** The 

siicr-r-ssor limy lie  held liab le  e ten  though lhe  

snh- o f n sFP ls iF for rn sli nnrl there is no 

ro u lin n ily  o f slm relin lrlerF., ‘

III! ) T hu s, w hereas lh e  IradiHonnl “mere 

continuation" exception d«|innrls on the ex is- 

len re  o f idenlien l shareho lders, Hu; "en iilinn i- 

ly  n f en terp rise " looks lieyond Ihal formal 

requirement and ron siders lln- snb slanee  nf 

the in id n rh inp  Irnn siie lin ii.*1 The key far- 

tem  under Hie “continuity n f en terp rise " ex­

ception, first articu lated  in T v  n n r  I1. H i l t n u i '  

m u m  C n a u n l l f i  C n . , y ' are; i l )  continuity of 

key  |H -rsnnnel, a ss r .is , and hn sin e ss opera- 

lie ,is ; (2) speedy disso lution nf Hie proderea- 

so r rnrpornlinn; 13) nssm nplion by the suc­

cesso r o f Ihose predecessor liab ilitie s and 

ob ligations n ece ssa ry  for con litiualinn nf nnr- 

nnd bu sin e ss o |x!ra lions; und 141 r-nuliiiuaiion

riuiM- lln- hu ts in lliis rase seem illsuiied in tills 
cxrcptinn. we , ,-ilioe in rvnl 11,1 )1- die wikrlnm of 
adopting the "prorlurl line” llu-ory t i  this lime. 
Out del l-inii indnt rims tiol piei hide fmlhcr 
rnnifrli-riuiort ol this circpiirin in an appioptiale 
tt.se.

26. Jur Rirlund I.. Cupp. Jt.. Rrilnipoiop Sorrei' 
mu I.m inim . 1999 II. Ill I. Rev. P45, P4P 6- n 16 
(1999).

27. Srr 63 A(n..ltu.?rl Piodoci* I.hilotoy § 129

2A. S ir  7m ini t*. Ihlnmiom,' Cm Co.. 397 Mich 
406, 744 N.W.2H 673. PR3-P4 11976); Cupp, 
sopm  non- 26, al P4R-49.

29. Ser 63 Ant Jiu  ,7il I'ndm  It l.mliilile h 130

30, 397 Mirli. 406. 744 6! W ill  P73 11976)
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of in i'p ira t i-  identity.11 T h is i‘ a lim ited 

cxct'iil inn Ih a l huiks past the id c lil i ly  o f 

shareholder* and d irectors. and Incuses nn 

whether lh e  I n isi n e ss  it se lf  has been  tran s­

ferred as an ongoing emiee.m.

Only a m inority nl romTs have I Inis fa r 

adnpled the "1111111111111) ' n f en te rp r ise " excep­

tion.”  And Hie A lneriean i.nw  In s litn ic  re- 

eenlly derllned In  adnpl lin lli I his e.vreptinn 

and Hip "prndnei line" exception l iir  lh e  Re- 

s la lem nn l (T h ird ) o f  T o n s .11 The T h ird  Re­

statem ent'* com mentary ind icates ih a l the 

vast m ajn rily  o f rnn rts considering these 

modern exceptions have re jected  them .1'  Al­

though there is  som e d ispute nboiii exactly 

how m any ju r isd ic tio n s have decided the Is­

sue,”  it is  c lear Iha l a m ajo rity  o f ju r isd ic ­

tions have nnl adopted the "continu ity of 
en terp rise " except ion.

C ritics o f lh e  modern exceptions (such  a s 

“continuity o f en terp rise”)  a rgue  prim arily  

Ihal expanding lia li il ily  l ia n n s  lh e  overall 

economy by m aking il more difficult for com­

panies In  reo rgan ize  or se ll the ir a s se t s  w ith ­

out destroying the value n f the ongoing busi­

n ess en terp rise .1* Fo r exam ple, they asse rt 

Ihal a  buyer in terested  in  pnrchasir e sub ­

stan tia lly  a ll n f lh e  a sse ts  o f a corporation 

w ill, in som e coses, decline lo  m ake the pur­

chase i f  il w ill be furred In a ssum e liab ility  

fnr past product defects a s  well. As a resu lt,

31. Ser id. at 883-64; t u  ii/tn Poliak snpiu nnlr 
15, al 103; 03 A ntlu i.2d Piutlinit Lialiilily 
5 132

32. Srr Rrxialenn-nl (Tliiitl) nt Ten* Products 
Liability § 12, Reporters' Nole si 215-19 11998).

33. 5ri- id. § 12 m il. b al 210 A- Reporters' Nole 
al 215-19.

34. See id. 5 12. Reporters' Nole ul 217-18. Tlie 
Restatement identifies only llttec Males where 
cotitts have adopted the “continuity of enler. 
prise" exception: Alabama. Michigan, and New 
Hampshire. See id. ul 219.

35. The Ttiild Restatement lists twenty I wo stales 
in which stale coons (or (ederal courts applying 
stale lave) have rejected hmli lhe "coniinuliy ol 
enterprise" and "piodncl line" escepiions. See 
id. § 12. Reporter*' Nole al 217-18. Dul one 
eomnienlalor esliinaies tltal only eighteen juris­
dictions us of mid-1998 had ariualb  itjc rled  die 
modern escepiions. when considering those 
Slates whose highest courts had yel lo rule on lhe 
issue. See Cupp, jiiprn nnie 26. at 852-54. Pro-

sittllp rtu '|inn ilin ils w ill lie in ialilc |n  rilld pill

clm sers. and w ill iie te ad  lie  rnrced in  se ll nil 

the corporate a s se ts  nn a  piecemeal Iw sis. 

M |iiiinrlcring any iircutnnhiied gn-vlvvill.1. 

Such a piecemeal sa le  would g ive  a cnr|w r»- 

t inn certa in  ectmnmic advantages: the se ll­

e r’s  shareho lders would lie ab le lo  receive 

full va lue  fnr the remaining asse ts , nnd suc­

cesso r lia li il ily  would nnl flow in the purchas­

e rs under any nf lhe traditional or m odern 
I henries.5'  Bu i a  piecemeal sa le  would cause 

an ongoing bu siness to be Inst In society, and 

im iential claimants would lie  nn h e lle r  off.

T h is argument, alilm ugh coi»|>ellirig in lln - 

nr)', seem s tn paint un incomplete picture nf 

the economic realitie s. I f  successor lia liil ily  

is  expanded to include the “continuity of 

en terp rise " exception, snmp companies in­

deed m ight lie  unable to find buyers for the ir 

(ingoing businesses. But we have not lieen 

referred to any evidence that adopting th is 

modem "continuity nf en terp rise" exception 

(n r the m arginally  more |m pular “prndnei 

line” exception) has in fact increased the 

num ber o f corporate liquidations or piece­

meal breakups, nr that re jecting the modem 

exceptions h as in fact decreased liquidations 

or pipceineal sa les.1'  And nnr research  has 

nnl d isclosed stud ies that have so  concluded.

We also note that perm ilting sneressn r 

lia li il ily  under the "runtinu ity o f en terp rise "

(i-sMir Cupp stairs dial court* iillriprelinf ilu- 
law ol Mississippi, Ohio, and Smith Carolina 
liavi* also recopnircd anil adopted llir "continue 
tv nt rnit-rprise" exception. See Cupp, supiu 
lime 76. nl 854 n 44.

36. See RcMalemcnl (Third) ot Tons: Products 
l.i.vhiliiy § 17 cml. I), al 211; Epsirin.in/m i note 
19. Jl 400-01; Michael D. Green, ru im ett and 
SnreclHIt tiubilm : The Liniilt o f lhe Common 
Lair 1'itjcelj, 6 Kan J L■ & Pub. Poly 119. 121 
11998).

37. See Epstein, ju /iiii nole 19. al 401; Reslale. 
menl (Third) of Tnrls: Produru Liability § 17 
cml b. al 211.

38. Sec Epsleui. su/uu nole 19. al 401-02; Re­
statement (Third) ol Tuns: Products Liability 
6 12 cml. b, al 211.

39. Sec. e.g. ReMalentenl (ThirdI of Tons: Prod­
uct* Liability § 12 cml b ai 211 h  Reporters'
Note »l 215-21; EpMeln. tupto nole 19. al 400- 
02; Grren. supia note 36. al 171.

SAYA1.E ARMS, INC. v.
ITlra* is r.vn

cxruplinn w ill nnl discoiiragi- la rg i-s i a le  

tran sfe rs so  lung as anticipated successnr 

liab ilities do not exceed the va lue  of Hie 

rn r |8 ira tin n ’s  accumulated goodwill. I're - 

t-tinialdy, many rorpni-aijnns w ill conllime In 

engage in efficteni and productive tran sfe rs, 

w ith the purchasing firm m erely fartnri.ig  

into thp im rchase p u re  tin- cosl nf Ihnse 

f lir re ssu r  liabilities.*" W hrn firm s cnntrarl 

fnr on asse i tran s le r  where the basic enter­

p r ise  is  to lie  conUniied, they negotiate lo  0 
price Ihal reflects the fa ir m arkel value of 

the transfer, taking heed of Hip r isk  of fn in rc 

c laim s.41 The purchasing firm w ill value any 

potential successnr lia liilily  claim s al least al 

thp incremental cosl o f obtaining insurance 

coverage aga in st successor lia liilily  for 

them .'1 W here that insurance is  too ex |tcn- 

s iv c  nr is unavailable, negotiations could col­

lapse, and the firm w ill e ither continue lo  

ex is l (and be subject to liab ility  c laim s) nr 

liquidate (and future victim s w ill receive no 

recovery). But in many cases, we would 

ex |iec l se llin g  and purchasing firm s sim ply to 

negotiate lo  a rational price that take# ac ­

count of these potential claims. The ftnsiled 

negative effects nn the overall ccnnmny are  

loo indeterm inate and s|>ecii)alive In m il- 

w e igh  the policy o f cnni|io iisntinp persons 

in jured hy product defects.'-''

T he sam e reason ing applies l a  the Restate ­

ment authors' rnnrem s regard ing potential 

"w in d fa lls ." "  In  many cases, a predecessor 

manufacturing com |iany w ill lie purchased by 

a larger, more financially-soiind corporal inn. 

The rule we adnpl here does not limit in jured  

p la in tiffs' recovery lo the value o f the a sse ts

40. Str  Cupp, supiu nole 26. nl 861-77,

41. Ste  Michael D. Gieen. Si nets sot Liability: the 
Sti/H-nanT)- of Sioiuinry Re/onn n> Pioleci Vittducl 
Liability Cluimunts. 72 Cornell L.Rev. 17, *10 
(198b).

42. See id al 40; Cupp, yupia nole 26, ai 86? n.
90.

43. See EpMein, .mi"a noie 19. al 40? fexphtininp 
ilia) corporaiinn.< are Icaimnp lo naii^Hie mod­
em successor liability rules).

44. Ser Restatement (Tliiid) of Torts. Products 
Liability § I? cml. I).. *l 210-11

45. M ai 210

W E ST E R N  AUTO S IH 'I 'I .Y  A laska 5 7
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plirchiisi-d by tin- s i ic c o n ir  c i ir |v i ij il iu i i, s»  

th en -cm ild  conceivably Ik -s im a tin n s in which 

product d e led  victim s would receive a lin g e r  

recuve iy  Hum they im icu i'a b ly  could lim e  

received Imd the predecessor company i t — 

iiu iiiie il an ongoing concern, und been hunk- 

I'll p led  by the total cla im s. The Restatement 

authors View the added recovery | votenti.il as 

an " in ju st ic e " 10 the s iie ce sso r cn r |v ir iil |n n .'*  

But w e th ink I lit; Restatem ent an a ly sis  de­

feats the assum ption s behind tort law. W e 

assum e Hull moril/trim is cla im s w ill he paid; 

Hull they are som etim es nnl paid due In 

inso lvency does not rliim pe that underlying 

assum ption. Tn rh n ra r le r ire  n s a “w ind fall" 

full recover)' for lo sse s caused by product 

defects u n ju stly  challenges the logitln iiicy nf 

the in ju r ie s su ffered . And once again , pur­

chasing corporations can attempt In aei-ount 

for th is  r isk  o f lo ss In the purchase price.

The other objections In expanded sucees- 

Mir liab ility  ru le s are  a lso  not d ispositive. 

R iici-essor liab ility  p ita n lia l ly  conflicts w ith 

m axim izing the value received fur bankrupt 

e s ta te s ."  Ib il we see  no persuasive reason 

In favor corporate cred ito rs over claimant* 

late r in jured  by the se lle r  rn rpnm litin 'f 

products.'* A lso, som e rnurts have argued 

Ihal the m odem  exceptions impose linhihTy 

on en tit ie s having no cau sa l re lationsh ip  w ith 

the h a rm ."  But b a s ir  tn the "continu ity n f 

en terp rise '' exception is (l ie  p reservation of a 

sub stan tia l |v irt inn  o f Hip  goodwill of Ihp 

predecessor cn r |io i'a liiin ; Hie successn r is 

fundam entally  lh e  sam e enterp rise  as the 

predecessor. When a firm  negotiates lo 

purchase ano ther fn i'jio ra linn , keeping the

46. See Mi, In Hr M Mm gan, 77ir Denial o f Tiiiine 
h in  Cluiiin in In Rr Pipet Aitiinft: Will die 
('mu/'. Ouirl-Fix Sidinion Keep the Drliim Fle­
tup lliph oi (h in t il Clothing Dmm?, 27 Ley. 0.
Clii. L.J. 27, 36-37 11995).

47. Nenrltvclcss, federal Ivankl Vif11CV taw may pov* 
cm  whcllier poienlial rlaims lor Injurlr* mil yel 
im lured may he disrha/ped In a Ivankrupicy 
pmct-edinr In lliix cute, live Fiisi Ctrruil ha* 
lilted dial llvere is no discharge nt W,-*leru 
Ailin'* claim*. See infia nole 56.

48. See, r.g.. Poliut v. Clad (h/nip. Co.. 607 T.7d 
75. 67-83 13d Cir. 1986); Jnhinmn v. Aniuiil In- 
iln > .. I n t . .  830 P.7d 1141. (144 ir.uln.Api> 1997); 
ter tilth RrMiilenienl 4TI.ii<0 ol Inrl*: Pm/lurls 
Lialiilily 5 17 cml. b, al 710.
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"en te rp rise " intact, il must an tic ipate any 

imtentinl su cce ss ..r  liab ilitie s and negotiate 

an appropriate price. To |ie rm il Hie succes­

sor, which p resum ab ly  negotiated u discount 

fnr potential su cce sso r liab ilit ie s when dick­

ering nver ( l ie  p tirrlu isc  p rire . In am id  luiliil- 

i iy  based on lurk o f ciu isation would g ive  the 

successor an unw arranted  w indfall.

F ina lly , th is new ru le w ill also  have the 

effect of encouraging ex isting  cor|K irations In 
produce sa fe r  prndtirts, in keeping w ith  the 

puhlic policy goals lliu l underlie prndurl lio- 

liility  law  genera lly .'*  F o r iw ra lin n s  a re  cur­

rently motivated to correct defects in  reduce 

the ir own exposure to liuh ility , but the trad i­

tional successor l ia li il ily  reg im e underm ines 

that incentive b y  g iv ing  the m anufacturing 

rnr)u im linn nnn lhcr option: offering i ls e lf  for 

sa le  In a new  investo r. W ithout successo r 

liab ility , the orig ina l shareho lders can receive 

full cnni)ie iisiilinn for the current va lue  o f the 

firm , without sh arin g  the burden caused by 

any defective products m anufactured before 

the sa le . The ru le we announce today w ill 

g ive  m anufacturing roi|>oi a lin n s additional 

incentives i n  market nun-defective products, 

in order tn m axim ize IIip corporal ions' m ar­

ket value in event o f sa le .1"

Some commentators,*1 including lh e  Re- 

sla iem en l m iH in i-s," reason  thul leg is la tu re s 

are  h e lle r  situ ated  Ilian  cnurts tn define the 

param eters o f su cce sso r lia liilily . Rut we 

think th is is nn appropriate sub ject fur ju d i­

cial decision because il is  d irectly  re lated  to 

produrls liab ility  law-, a doctrinal road long 

traveled by courts.** F n r  exam ple, t he four 

traditional exceptions w ere created hy thp 

courts.*' There  is a lso  some suggest ion  that

49. See Cupp. supia nnl - 26. nl 860-63 (arguing 
dim pirnicr tu irrsM ii lia liilily will i luuinel re- 
f|Kin*iliiliiv tiarli in oiipinal prmluri niiiniifncltii-
er).

50. See id. Tliis Inrenlivr holds Irur im lil lhe 
firm knows dial its lialiiliiies will muslrip any 
goodwill avnilnlile In In- snld Rill rnuipanii-s in 
dial pn.viilon would uol be rrlrvanl lo this sue- 
crssoi lialiilily Issue. hccausr no buyer would pay 
for an ongoing rnncrrn valued nl les* ihan lis 
assets

leg isla tion  in other s la te s  lias laded to ad 

d re ss these problems.** We see no reason to 

await leg isla tion  liefnre addressing th is issue.

W e therefore adopt the "continuity n f en­

te rp r ise " excepiinn In the general m |p  of 

non lin liiliiy  lor corporate n ircessnr* .

3. I 'm p r i n t y  n f  l h e  r n n n u n r y  j i i i l f f i n n i l  

o v i l c r

114] A lthough we here approve the "mere 

continuation" and "continuity of en terp rise" 

exceptions, it Is nonetheless necessary  to re ­

verse  W estern Auto’s  sum m ary judgment or­

der fnr two reasons. F ir st , m aterial factual 

d isputes rem ain unresolved. Many key facts 

are  nncon leslcd , tint certain impoitnnt facts 

(such  as the percentage n f slock former 

shareho lders In Savage  Industries own in 

Savage  A rm s) are  nnl estab lished by the 

record. Second, the uncertain ly regard ing 

the proper legal standard governing sucres- 

sn r  liab ility  appears lo have prevented l l ir  

p an ic s  from developing the record in  ad­

d re ss the applicab le legal tests. We conse- 

fp iently remand for consideration o f the 

"m ere continuation" and “continuity of enter­

p r ise "  exceptions in the context of th is ease.

W e also  note that Savage Arms is  not 

shielded from lia liilily  by the fact that il 

purchased Savage  Indu strie s' a sse ts through 

a bankruptcy proceeding. The F irst C ircuit 

ru led in a related aspert o f th is  case** that 

W estern  Auto and T ay lo r w ere not "afforded 

appropriate notice o f the m aterial term s of 

the a ll-a sse l tran sfe r , nor of the rhapter 11 

p lan " and therefore that the parties u> the 

tran sfer , Savage  Industries and Savage

51. See. e.g.. Green, supiu unlr 41

51. See Rrslalemrni (Third) nl Tons Pnxliielt 
l.iulsilily § 12. Rrpuriers’ Nole al 216-17.

53. See Cupp. 5upia mile 26. at 877*78

54. See Cupp, supia i-'iir 26. al 878.

55. Ste Cupp, supra unlr 76, al 879-83

56. In April 1992 Western Amo filed a lllird-pany 
complaint agairnl Sat age Arms Inr indemnities- 
lion ni apportionment o( damages. Savage 
Anns omiended ihal Western Amu's claims were 
Itaned by lhe terms nl Savage Industries' bank­
ruptcy. The Firsl Circuit Court ol Appeals ulti­
mately resolved lhe issue in Western Aulti's (avor 
in Oerember 1994. See Western Amu Supply Co. 
i-. Savapr Anns. Inr. lln rr Sorope Indus.. Inc.). 
43 F.3d 714, 723(lsi Cir.1994).

SA YA K E A RM S. INC. v . W E S T E R N  A I .'TO S U P P L Y  A laska 5 0
t l l r . i 18 P.3d 49 IAI.sk* 20»n|

Arms, "arp  nnl rnlillc*d tn rely nn the proler- 

liv e  ju r isd ir lin n  n f the bankruptcy court.” 57 

The fa ilu re tn g ive proper nnl ice and In seek 

approval nf the plan from (lie  bankruptcy 

rn iir l "precluded a legitim ate Im sls fnr en ­

jo in in g  lhe  A lnska s la te  rnnrt nclinn."**

0 . Jnurnni A rt ides ri# Iniidinv'yiblr.
11 m nny

|1 5 ,  l ( i )  S avage  A rms argues that lh e  

superio r ennrt alm sed iLs d iscre linn  hy con­

s id e ring  jnnrno l artic les W estern  Ante sub- 

m illed  in supjtorl n f Its Fiimmnry Jtidgme.nl 

mnlinn. These Hrticles included statem ents 

a llr ilm led  tn Savage  A rm s' ch ief cxeru liee 

officer supp i'rting W estern A ilin'# argument 

that Ravage Arms holds i ls e lf  nnl tn the 

world as the lega l successor tn Snvage In ­

du str ie s. Savage  Arms B sserts that the a r­

ticles contain multiple levels o f hearsay . 

S ince wp remand for other reasons, il is 

unnecessary  tn d iscu ss th is  issup  ,'.t length. 

P u l w e address il briefly  here In-cause il 

m ay recur nn remand. F n r  purposes of our 

d iscussion , we assum e that lhe  CEO tillered 

the statem ents attributed to him.

In effect, the statem ents were uttered at 

least lu ic e , first hy Savage Arms' CEO nnd 

n llim a le ly  by the artic le s ' a iilh o rs upon pub­

lication. When the statem ents w ere first 

u ttered, the declarant w as Savage  Arms' 

CEO and the statem ents w ere not hearsay, 

because they w ere adm issions by a party- 

opponent.”  Rut when the artic le s were of­

fered to prove lh e  truth o f their a sse rtion s— 

Ihal the CEO had made the statem ents the 

artic le s attributed lo  him—Iheir authors be­

came lhe  declarants whosp oul-nf-cnurt state ­

m ents were being offered into evidence. I f  

the article# w ere offered for the ir tru th , they 

norm ally  would have lieen inadm issib le hear­

say.** The superio r court rejected Snvnge

57. Id.

58. Id. al 722.

59. & r Alaska R. Evid. 80l(dll2) (defining Male- 
mcnls by parly opponents as non-hearsay).

60. Alaska R. Evid. 802.

61. Alaska Civil Rule 17(a) provides In telrvnnl 
pari:
Every anion shall be prosecuted In the name
of lhe real parly In Interest. . . . I A) party wilh

A rm s' hearsay nh jp rlinn . Imt sn fa r  a s w e run 

tell from Hie record, did nnl add ress lh e  

iu ithnr-as-dpi-hiran! isF iie . W he th e r il m ust 

do Fn on n -nuind de|tr-nrts no w hether th e  

artir lp s are  nfh-red Inr the truth n f the m a i­

le r s  they a sse rt .

E . 1 1  n i l  /'oWfc.s in  h i l r i m l  

1171 W este rn  A uto 's l ia li il ily  ir e n r r r s . 

A llsla te  In su rance  Company and Certain  I ln- 

dnnvrite rs nl l.ln yd 's  n f London (U nderw rit­

e r s ) , fu lly  paid th e  expenses n f defending nnd 

s e li l in g  thp T nv ln r law suit aga in st W pslr-rn 

Aitln. Rnvapp Arms moved In F iit is lilo lp  the 

in su re rs  a s the p la in tiffs in W este rn  A iiin 'a 

indem nity  action. S av age  Arms claim ed I lint 

the In su re rs w ere Hip only ronl p la in tiffs in 

interest under A laska C iv il Rule 17(a).*1 The 

s ii |t e r in r  court denied l l i r  m nlinn, but at 

W estern  Ante's su gge st io n  allowed Hip in su r ­

e rs In raliTy Hie ac linn  n r h r  sub ject In 

substitution.

W e agree w ith  R avage  Arms Ihal il w a s 

e rro r nnl to sub stitu te  W estern  Auto's in su r­

e rs a s  Hie real p artie s in in tere st. W estern  

Aitln adm its Ih a l A llstate  and the U nderw rit­

e r s  a re  its fu lly  sub rogated  in su re rs . W est­

e rn  A nte has iden tified  nn possib le  rem ain ing  

interest il has in  the indem nity claim . The 

p u |ie iin r  rnurt reasoned Hint W estern  Ante 

had an interest, in the claim  that w as "d if f i­

cult to define." nnd that jo ind er n f the in su r ­

e rs m ight present an innm irn te  picture lo 

the ju r y . The rnnrt did not exp la in  w h a l 

W estern  Ante's interest w as.

A lthough w c have not p rev iou sly  ad­

d ressed  the p roper procedural treat menl. o f 

fu lly  sub rogated  in su re rs , we held in M v n i r i -  

|xi/it// n f  A m l i i i n i p r .  e. f l t i u q h  C n n f l r n r l i t m  

if- E n g i n e e r i n g  C n V  Ihal ratification  by par­

tia lly  sub rogated  in su re rs  Is nn acceptable

wlmm nr in who*e nnmr h con irarl hn? h rrn  
mnifr for ll ir  benefit of unnlhrr. or o party 
nullin i i?r(t by MMnlr may jmic in tliiit person'* 
n un  nnnit w ithout jn in inp lln* parly  for \tlut.%e
hrnrfjt lfir ariinn i* bmnyltf  |Rlnlif»«o*
linn. JninHrr. nr fubstih ilinn fof the real pjuty 

In in li'if.« i] ilm ll have lhe snmr rffeci if ihe 
nrtlnn hrwl been rnmiTU'firrrl in the nunir of 

lhe renl party In in lr ir s i .

ft2. 722 P.2d 919 Mlathn 1986).
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f iiIis* ft nil* fnr joinder.** W e (Im re reasoned 

tlu il Rule I7 (n ) did nnl requ ire  jo ind er nf a 

luirHnlty sub rogated  in su re r because ra lifica - 

linn  sa tisf ied  lh e  p*»liry m n re rn s underly ing 

Hint rule.** We explained Ihal rn lifien linn  is 

genera lly  adequate in  cases involving p artia l­

ly  subrogated In su rers because it protects 

Hgainsl m ultip le law su its, en su re s Ih a l lhe 

interested |tn rty  m akes a formal appearance 

in court, ensu res that the party  is sub ject to 

nny court orders rn n ren iin g  d iscovery n r at- 

(nrney 's fees, and a ssu re s  that a ll interested 

|\ a i l ie s  lie a r the burdens n f r la im s l it ig a t ’d 

on their lielmlf.** Im plic itly  acknow ledging 

the key distinction between partia lly  and fu l­

ly  subrogated in su re rs , w e  lu lled  that the 

insured party  w as nut a sham  p la in tiff be­

cause it s  claim  had nnl been paid in fu ll by 

the insurer:

We fu rther note that (the in su re r 's ) ab­

sence a s  a  named party in  th is  ease  dops 

not mean Ihal Hie action would be prnsp- 

rn led  by a sham  plaintiff. The m unicipali­

ty  w as a real p ar ly  in interest a s  the 

amount n f its  claim  had not been paid in 

full hy |t h e  in su rer).

T h is hitipnapp im p lies that where, a s  here, 

the in su re r lias paid the fu ll amount, the 

insured would lie  a sham  plaintiff.

W c have relied before on a M ontana Su- 

prcnie Court case, S t o l e  r r  r c .L  N o v ’d ' s  T .V . 

it- A iq i l i n i t c e  I n c  v .  D i s t r i c t  C o u r t , *' in dc- 

le r in in in g  lh e  proper procedural treatm ent of 

insurers.** The p la in tiffs in .Vn/erf’a T . I ’, had 

received vary ing  leve ls o f compensation from 

the ir partly  and fu lly  subrogated insurers.** 

Although the court held Hint partia lly  sub ro ­

gated in su re rs could opt for ra tif ira tinn  rath ­

e r  than sub stitu tion  or jo inder, it effectively 

upheld n lower court’s  ru ling requ irin g  sub ­

stitution o f fu lly  Ftibrogoled in su re rs .™

Critical com mentary lie a r s out tho s ig n if i­

cance o f th is  d istinction:

63. Set id. al 926.

64. See id. al 975-76.

65. See id.

66. Id. ol 926.

67. loBMont 456. 543 P.2d 133611975).

68. See Bough, 772 P.7d ai 926.

The genera l ru le  in  Hip  federal m in is  is 

Ihal ir thp in su re r has paid Hie entire 

claim, it is  the rent party  in interest and 

must sue  in its  men name. I f  nn money or 

enforceable prom ise lo pay money has 

been advanced, then there  has not Item  

any subrogation and the insured rem ain s 

the re a l party  in  interest. T h is seem s 

sound since it is logical Hint an insured 

who has no interest in the o iilrnnie nf the 

litigation may not bring su it.111*

W e find th is  reason ing persuasive, and con­

clude th at i l  w as erro r not In requ ire  the 

in su re rs to sub stitu te  fnr the ir insured.

IV . CONCLUSION
W e R E V E R S E  the order denying Savage 

A nn s’ motion to require W estern Auto's in­

su re rs  to sub stitu te  for W estern Auto, VA­

C A TE the orders imposing successor lia li il ily  

on Savage  Arms, and REM A N D fnr applica­

tion n f the doctrines adopted today and for 

fu rther proceedings.

Sally K. SEOANE, Appellant, 
v.

George R. SI.OANE, Appellee.
Nn. S-IIH15.

Suprem e Court of A laska.

March 2, 2001.

R ehearing Denied April 4, 2001.

D ivorce judgm ent was entered by the 

Superio r Court, Th ird  Jud ic ia l D istrict, An-

69. See Hand's T.V.. 543 P.2d al 1337.

70. See id. a\ I33R-39.

71. 6A Charles Alan Wright, Arthur R. Miller &• 
Man- Kav Kane, Fednnl hucim and 1'iineduic 
§ 1546. al 355-56 (2d cd.1990) (lumnoies ixnll. 
led).

SEO A N E v. SEO A N E A laska (51
r ilra s 18 P J il »n IAta,|>a jn n ||

rhnn ige , E r ic  T . S a n d e r s , ,).. and w ife  ap p a ll­

ed. T he Suprem e Court, C ar|x -not’. ,1„ held 

Iha l: I I )  record supported finding Hint 

$25,000 note that husband received fiiun  par­

t ie s ' sun in connect; >n w ith h is purchase nf 

p an ic s ' bu sin ess was worth J )0 ;  (2 ) record 

siip |>oiicd assignm ent n f N i'J r o f m arital 

property to w ife: (3 )  w ife was not entitled to 

have husband pay her future medical costs; 

(4 ) w ife  w as not entitled to bifurcation nf 

lega l divorce; (5 ) w ife  w as not entitled to 

travel and liv ing ex/tenses in c lin ed  by nt- 

lend ing tr ia l in A laska; and tfii attorney fee 

award tn w ife of $3.18/) w as su ffic ien t

A ffirmed.

1. Divorce <̂ »252.1
The tria l rnnrt has broad d isrre linn  in 

fashioning property d ivisions in divorce ac­

tions. AS 25 .24 .)fifl(n )(4 ).

2. D ivorce ©= 28fi(8 )

The valuation n f m arita l p rn ixu ly  is  a 

factual determ ination which w ill nnl he set 

a s id e  on appeal un le ss il is  c learly  erroneous. 

AS 25 .2 4 .Ifi0 (a )(4 ).

3. D ivorce ©=>28fi(B)

A valuation nf m arita l property is clearly  

erroneous and should lie  set aside i f  the 

review ing court is left with a definite and 

firm  conviction on the entire record Ihal a 

m istake has lieen made. AS 25 .24 .lCiftfn)(4).

4. D ivorce ©= 28 fi(5 )

The superio r court's equitab le d istribu ­

tion of property is  reviewable under Hie 

abuse of d iscretion standard , and w ill not lie 

d isturbed on appeal un less il is  clearly un­

ju s t . AS 25.24.IGO/aX4).

5. D ivorce «= 223 , 28RM)

The award o f attorney 's fees in divorce 

actions is w ithin the broad discretion of the 

tria l court, and the court's decision in that 

regard  w ill not be reversed  un less it is a rb i­

trary*, capricious, or m anifestly  unreasonable,

fi. D ivorce ©= 253 (3 )

Record in  divorce case supported finding 

that, for equ itab le d istribu tion  purposes, 

$ 25 ,000  note that liu shand  received from par­

tie s ' son in connection with h is purchase of

parties* bu siness was- worth $l<l; husband 

s ign ed  side agreem ent under time eon- 

s i m in ts nn term s determ ined un ila te ra lly  by 

w ife 's attorney, and w ife  p resented nn ev i­

dence In refu te husband 's claim  Hint bu sin e ss 

would not have sufficient funds In  repay  note. 

A S 25 .24 . IfiftfaVd).

7 . Di» n i ce ©= 25312)

Record in divorce ca se  s iip iv irted  a s s ig n ­

ment o f 57T, n f m arita l p roperly  tn w ife, 

desp ite her claim  thnl Irin l rnnrt ilid  nnl 

su ffic ien tly  rm i'id c r  w ife 's age . i.e., GO; court 

did nnl find w ife 's ag e  lo  he important be­

cause  husband w as n f rom |ta rab le  age nnd 

both w ere approaching retirem ent. AS 

25 .24 .100(n )(4 ).

R. D ivorce ©=>282, 283

W ife waived appe llate  n f her claim  that, 

in award ing w ife only 57 '*  n f m arita l estate , 

Ir in l onurt did nn| consider w ife ’s  s ln lin n  in 

life  during nmrrinpe; w ife  neither ra ised  that 

issue  before superio r court nor presented 

evidence or argum ent in her b rie fs that 

would have made h er station  in life relevant 

In  pro|>ci1y d istr ibu tion . AS 2 5 .2 4 .IGfXntM).

ft. D im rre  ©= 25 3 (2 )

Record did nnl suppnrt claim  I hat, in 

aw ard ing w ife  nnly 57%  o f m arita l estate , 

tr ia l rnnrt did not con sider w ife 's health; 

court s im p ly  w as nnl rnnvineed that w ife 

needed nny su rge r ie s that she  a lleged , rnurt 

n lsn commented tlinl w ife ’s  treatment m ight 

have been overly  expensive , and  rnurt rnn- 

clttded Ihal w ife 's hea lth  rn n rc rn s w ere not 

so  seriou s a s  In prevent her from rnn linu ing 

to work in fii ii ire . AS 25 .24 .100 (a )(4 ).

10. D ivorce e=>2Rfi(!»

Even  i f  tr ia l court incorrectly concluded 

in  divorce case  that w ife  w as capab le o f being 

ga in fu lly  employed, any such  erro r wag 

hat7u les6 w ith  respect to m arita l pm jie rty  

division , a s court valued  w ife 's future earn ­

ing s nt zero. AS 25 .2 4 .)fi0 (n )(4 ).

11. D ivn rrc ©=2.1ft

Record in divorce case supported trial 

ro iir t’s  re fu sa l to requ ire  husband (o pay 

w ife 's fn liire  medical costs; superio r rnnrl 

found that because w ife  received in excess nf 

5095 o f m arita l p sln te  and because sh e  was
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A l a s k a  S u p r e m e  C o u r t  r e w r i t e s  l i a b i l i t y  l a w ?

B y J b j D fW m  s * o  A csj-u  I W e p  B ray

O n June 30, 2000, the Alaska 
Supreme Court significantly re­
wrote the law of products liabil­

ity as it affects a business that pur­
chases the assets, but not the liabili­
ties, of another. A business that 
purchases assets as an ongoing con­
cern will be liable for the product 
liability claims of its seller, despite 
what the purchase documents may 
say.

In Savage Arms. Inc. v. Western 
Auto Supply Co., Opinion No. 5293, 
(June 30, 2000) a minor was injured 
by an allegedly defective .22 rifle 
manufactured by Savage Industries, 
Inc. Savage Industries, Inc. Bold its 
assets to SavBge Arms, Inc. in 1990, 
apparently after the rifle in dispute 
had been manufactured. The court 
acknowledged that“[g)enerally, when 
one company sells all its assets to 
another, the acquiring corporation ia 
not liable for the debts and liabilities 
of the selling company," subject to 
four exceptions not relevant to the 
case. Savage Arms, No. 5293, slip op. 
at 9.

But the court elected to follow a 
minority rule, a rule that was re­
jected by the American Law 
Institute's Restatement (Third) of 
Torts and the majority of courts to 
consider it, that greatly expands the 
liability of a purchaser for the to rut of 
the seller. Id. at 13. The court 
articulated a new “continuity of en­
terprise* theory as looking beyond 
the formal requirement of identical 
shareholders and considering the 
substance of the underlying transac­
tion. Id. at 12.

The key factors under the ‘conti­
nuity of enterprise* exception, 
first articulated in Turner v. Bi­
tuminous Casualty Co., (244 
N.W.2d 873 (Mich. 1976)) are: (1) 
continuity of krv oersonnel. as-

on whether the buxines* itaelfhas 
been transferred as an ongoing 
concern.

Id. at 12(internal footnotes omitted).
Critic* may argue that the court 

would be better ofT leaving signifi­
cant expansion!) of product Lability 
to the Legislature,1 bu*. this article 
focuses instead on what appears to 
be a seriously flawed analysis of the 
benefits and detriments of adopting 
such an expansion.

The flaw ia this: each of the ration­
ales advanced by the court for adopt­
ing the “continuity of enterprise" stan­
dard logically argues only for pro­
spective appLcation, yet the court 
gives this new poUcy retroactive ap- 
pUcation.

The court first notes that the ‘con­
tinuity of enterprise" rationale has 
been criticized for its impact on the 
value of businesses which, for one 
reason or another, are .. t̂empting to 
sell the business aa a whole or in 
substantial parts.

Critic: cf the modern exceptions 
(such ax "continuity of enter­
prise") argue primarily that ex­
panding liability harms the over­
all economy by making it more 
difficult for companies to reorga­
nize or rail their assets without 
destroying the value of the ongo­
ing business enterprise.

Id. at 14. The court's treatment of 
this concern is less than complete:

But we have not been referred to 
any evidence that adopting this modem “continuity of enterprise" 
exception lorthe marginally more 
popular "product line" exception) 
has in fact increased the number 
of corporate liquidations or 
piecemeal breakups, or that 
rejecting the modem exceptions 
hasin CactdecreaBed liquidations 
or piecemeal sales. And our 
research has not disclosed studies

is surprising, however, and could be 
criticited as conclusive.

The court next looks to the eco­
nomic effects of imposing the "conti­
nuity of enterprise" rule:

We also nole that permitting suc­
cessor Lability under the "conti­
nuity ofenterpriae" exception vrill 
not discourage large-scale trans­
fers so long aa anticipated suc­
cessor LabiLties do not exceed 
the value of the corporation's ac­
cumulated goodwill. Presum­
ably, many corporations will con­
tinue to engage in efficient and 
productive transfers, with the 
purchasing firm merely factor­
ing into the purchase price the 
co6t of those successor liabilities.

Id. at 15. The court’s reasoning here 
it sound, but only provided the rule is 
given prospective and not retrospec­
tive appLcation.

Tha law U ttfa: sack al Dm rafceaaJftJ 
s<tr . ctaJ fey tfes caurl lar wtof ttefl Dm 

'caotisatty al acrtarprtot" atsadari 
lo{ka#y argitsi aaty lar prazpactva

In fact, negotiations for the sale of 
assets can and usually do take the 
risk of liabiLty into account But for 
sales that were unducted under the 
old rule, negotiations are no longer possible, and the purchasers in those 
transactions will now find themselves 
saddled with a class of risks they did 
not assume. Indeed, in many c e a c s ,  

the sales would have been "asset 
sales* only, without liabilities - in­
cluding contingent product liabiLty 
claims - intentionally leaving the riak 
of such claims on the seller. For the 
court lo nimnlv state "we would ea-

for this riak of loos in the purchas< 
price," ia meaningless aa to consum 
ms tod transactions. Id. at 17.

The court acknowledge* that thi- 
new rule will create compbcations ir 
bankruptcy, where the goal is tr 
maximize the value of asset* for tht 
creditors. Id. at 17. While the coun 
is being a little presumptive in con 
eluding federal Law won’t sail asset* 
free and clear of all claims, including 
unknown tort cloimi, 11 U.S.C. £ 
365, the court’s treatment of the is­
sue borders on flippant

But we sec no per&uaaive reason 
to favor corporate creditors over 
claimants later injured by the 
seller corporation's products.

Id. at 17. It does not aeem to occur to 
the court that the "creditors" in bank­
ruptcy can include tort claimants. In 
effect, the court propose* to diminish 
the bankruptcy recovery of known 
claimants for the benefit of potential 
future tort claimants And, again, it 
ia impossible to find justification for 
retrospective application in the 
court’s arguments.

The court acknow 1 edges that there 
may not be a causal relationship be­
tween the harm created and the pur­
chaser, but argues that tho “good­
will0 it believes is inherent in an 
asset purchase justifies holding tho 
purchaser liable. Id. at 17-18. Itiain 
that context that the court coma* 
closest to recognizing the retrospec­
tion problem:

Wbsn a firm negotiates to pur­
chase another corporation, keep­
ing the "e n te rp rise * in ta ct, it m uat 
anticipate any potential succes­
sor liabibties and negotiate an 
appropriate price. To permit the 
successor, which presumably 
negotiated a discount for poten­
tial successor liabilities when 
dickeringover the purchase price, 
to ovoid liability based on lack of



Institute's Restatement (Third) of 
Torts and the majority of courts to 
consider it, that greatly expands the 
liability of a purch aser for the torts of 
the Geller. Id. at 13. The court 
articulated a new "continuity of en­
terprise* theory as looking beyond 
the formal requirement of identical 
shareholders ond considering the 
substance of the underlying transac­
tion. Id. at 12.

The key factors under the "conti­
nuity of enterprise” exception, 
first articulated in Turner v. Bi­
tuminous Casualty Co., (244 
N.W.2d 873 (Mich. 1976)) are: < 1) 
continuity of key personnel, as­
sets, and business operations; (2) 
speedy dissolution of the prede­
cessor corporation; (3) assump­
tion by the successor of those pre­
decessor liabilities and obligations 
necessary for continuation of nor­
mal business operations; and (4) 
continue tion of corporate identity. 
This is a limited exception that 
looks past the identity of share­
holders and directors, and focuses

destroying tho value of the ongo­
ing business enterprise.

Id. at 14. The court's treatment of 
this concern is leas than complete:

But we have not been referred to 
any evidence that adopting this modem "continuity of enterprise* 
exception (or the marginally more 
popular "product line" exception) 
hat in fact increased the number 
of corporate liquidations or 
piecemeal breakups, or that 
rejecting the modem exceptions 
haainfactdecreased liquidations 
or piecemeal sales. And our 
research has not disci used studies 
that have so concluded.

Id. at 14-15 (internal footnote omit­
ted). As the court acknowledged ear­
lier, this doctrine has been recog­
nized in only a few states, and only 
relatively recently. Id. at 13. It's 
hardly surprising that the court has 
not been able lo find studies demon­
strating its economic effects. For the 
court to rely upon the absence of data

In fact, negotiations for the sale of 
asaeta can and usually do take the 
riak of liability into account But for 
sales that were conducted under the 
old rule, negotiations are no loneer 
possible, and the purchasers in those 
transactions will now find themselves 
saddled with a class of rinks they did 
not assume. Indeed, in many cases, 
the sales would have been "asset 
sales" only, without liabilities - in­
cluding contingent product liability 
claims - intentionally leaving the risk 
of such claims on the seller. For the 
court to simply state, "we would ex­
pect selling and purchasing firms sim­
ply to negotiate to a rational price 
that takes account of these potential 
claims" begs the question of how that 
is to be accomplished in a completed 
transaction. Id. at 16.

Put another way, a purchaser of 
assets that consist of a line of manu­
facturing or perhaps an entire com­
pany has presumably paid fair mar­
ket value for those aesets. The court 
in Savage Arms has changed the defi­
nition of "assets" to include a large 
class of "liabilities." As a result, the 
true fair market value of the “assets" 
necessarily changes. If the seller has 
subsequently distributed its assets 
to its shareholders, as ia its right, 
and has subsequently dissolved it­
self, ns ia also its right, the purchaser 
has been deprived of the benefit of its 
bargain, and ha* no meaningful re­
course.

If a purchaser is larger and 
wealthier than a seller, then the 
"pocket is deeper" for a tort plaintdfT 
under the court’s new rule. The court 
concludes that ia only fair. Id. at 16- 
17. Without going into the justice of 
the situation, or whether or not this 
results in a “windfall" to a tort plain- 
tafT, by giving thia new rule retroac­
tive appLcation the new rule ia made 
patently unfair. A large tort claim, 
unknown and perhapa unknowable 
to the purchaser, will simply deprive 
the purchaser of its bargain. The 
court's offhand comment in thia re­
gard, that "once again, purchasing 
corporations can attempt to account

will" it believes ia inherent in an 
aaaet purchase justifies holding the 
purchaser lisble. Id. at 17-18. It is in 
that context that the court comes 
closest to recognizing the retrospec­
tion problem.

When a firm negotiatM to pur. 
chase another corporation, keep­
ing the “enterprise" in tact, it must 
anticipate any potential succes­
sor Labilities and negotiate an 
appropriate price. To permit the 
successor, which presumably 
negotiated a discount for poten­
tial successor liabilities when 
dickering over the purchase price, 
to avoid liabiLty based on lack of 
causation would give the succes­
sor an unwarranted windfall.

Id. al 18. The verb tenses are in­
structive: “must" and "would give;" 
again the court's justification apeak 
to prospective application yet Sav­
age Arms involves retrospective ap­
plication.

Finally, the court concludes that 
the new doctrine will encourage the 
traditional purpoaen of products li­
ability law: it will oncourege manu­
facturers to create safer, defect-free 
products to maximize their business 
value for the future. Id. But in the 
c&*es of completed sales, the poLcy ia 
preposterous.

For businesses that have already 
made asset purchases, the only op­
tion now is to purchase insurance or 
other suitable riak management *o- 
lutions to take into account the new 
classes of claims that the court has 
created.’ Those insurance premiums 
and similar coats are an unfair, un­
reasonable burden, but unless the 
court recogniies that its resinning 
onlyjuttifies prospective and not ret­
roactive appLcation, tho alternatives 
are even worse.

• A s u ru x M o t rajactod Wy tiw  n r t  “W- 
c a e n  IcuoocM f lia b ility ) w dirmrlly r»tiL»d U products liability U«r, ■ dactriuj rtad Uof 
tn w e b d  ky courta.’  Bam giiA rxra , H * . K293, *1
is.

* WhiU Uw deojaca is limited t« yr»d-cUi
liskU ity, U n f-t izw w h e em rs  efUie aew t miehrl 
s a t ia p « W  lh» 1 kU biii >V.d Is CJr-
n o n  u d  m il yirwlocU. aad Liude «f
cUuii SmkUhi toru.
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Case Citations

Chapter 3 - Liability of Successors and Apparent Manufacturers

Restat 3d of Torts: Products Liability, § 12

§ 12 Liability of Successor for Harm Caused by Defective Products Sold Commercially by Predecessor

A  successor corporation or other business entity that acquires assets of a predecessor corporation or other 
business entity is subject to liability for harm to persons or property caused by a defective product sold or 
otherwise distributed commercially by the predecessor if  the acquisition:

(a) is accompanied by an agreement for the successor to assume such liability; or

(b) results from a fraudulent conveyance to escape liability for the debts or liabilities of the predecessor; or

(c) constitutes a consolidation or merger with the predecessor; or

(d) results in the successor becoming a continuation of the predecessor.

COMMENTS & ILLUSTRATIONS: Comment:

a. History, The rule that a corporation or other business entity is not, in the absence of the circumstances described 
in Subsections (a) through (d), subject to liability for harm caused by defective products sold by a corporation from 
which it purchases productive assets derives from both products liability and corporate law principles. When the alleged 
successor purchases the assets piecemeal with little or no further continuity of operations between the two corporations 
or other business entities, the nonliability of the alleged successor derives primarily from the fact that the successor is 
not within the basic liability rule in § 1 of this Restatement: "one . . . who sells or distributes a defective product is 
subject to liability for harm ,. . caused by the defective product."® (Emphasis added.)® Thus, when one corporation 
commercially sells products, some of which are defective, and later transfers its productive assets to another corporation 
that uses those assets to manufacture products of its own, the purchaser of the assets is not liable for harm caused by a 
defective product sold earlier by the transferor because the transferee did not "sell or distribute" the defective product 
that caused the harm. When the alleged successor receives value in the form of the transferor's goodwill and continues 
to manufacture products of the same sort as manufactured earlier by the predecessor, and thus to some extent constitutes 
a continuation of the predecessor, the general rule of nonliability derives primarily from the law governing corporations, 
which favors the free alienability of corporate assets and limits shareholders' exposures to liability in order to facilitate 
the formation and investment of capital.

When the transferor goes out ofbusiness upon, or shortly after, a transfer of productive assets, the rights of plaintiffs 
injured by defective products sold earlier by the transferor may be adversely affected. For tort plaintiffs who have 
existing judgments outstanding against the predecessor at the lime of transfer and dissolution, the law governing 
corporations and other business entities provides, within limits, legal protection. Creditors, including tort creditors, who 
hold existing judgments against a corporation that is in the process of transferring its assets and going out ofbusiness 
may satisfy those claims out of the proceeds from the transfer of assets. Moreover, if the proceeds from the transfer of 
assets are distributed to shareholders of the transferor corporation in violation of applicable state corporation law or 
fraudulent transfer law, existing creditors of the corporation may pursue the proceeds in the hands of the transferor's 
shareholders. These rules, in some states expressed in statutes, are designed to protect, within the limits of practicality, 
creditors who are identifiable at the time of the transfer of the predecessor's assets to the successor corporation and the
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transferor's dissolution. The same principles have been applied to the transfer of assets of proprietorships, partnerships, 
and other business entities.

Tort claimants who, as a result of defective products sold by a predecessor corporation, seek recovery only after 
transfer of assets to a successor corporation often face difficulties in attempting to bring their claims within the 
foregoing legal rules. Their claims typically accrue after the predecessor corporation has lawfully distributed to its 
shareholders the proceeds from the transfer of assets and has ceased to exist. Under these circumstances, tort claimants 
who were not existing creditors at the time of the transfer of assets ordinarily have no recourse against the predecessor's 
shareholders. Unless they can pursue their claims against the successor corporation, or can reach other funds provided 
by existing insurance or by a statute, their only practical remedy lies with retailers and wholesalers in the predecessor's 
distributive chain, who may not be available as a practical matter. Statutes and judicial precedents governing the rights 
of creditors after a corporate assets transfer and dissolution generally do not address this problem of post-transfer claims 
accrual.

Few precedents recognize tort claims against the successor corporation for harm caused by defective products sold 
by the predecessor unless the transaction by which productive assets are acquired meets criteria established by one of 
several traditional exceptions. These exceptions apply generally to creditors whose claims accrue after dissolution of the 
predecessor, and are not limited to products liability claimants. They fall into two basic categories: those in which some 
conduct of the successor, in addition to acquiring the predecessor's assets, justifies holding the successor responsible 
(the successor either contractually agrees to be liable or knowingly participates in a fraudulent asset transfer); and those 
in which the successor itself can be said to have sold or distributed the defective products because the successor 
constitutes the same juridical entity as the predecessor, perhaps in somewhat different form (the successor merges with, 
or constitutes a "mere continuation" of, the predecessor). Under this Section, a products liability claimant has a 
recognized claim against a successor for harm caused by defective products distributed by the predecessor in these 
circumstances.

A minority of jurisdictions impose liability on a successor corporation based on a broader concept of continuation 
of the business enterprise, even when there is no continuity of shareholders, officers, or directors. Some courts hold that 
the continuation of a predecessor's product line by the successor is sufficient to support imposition of successor liability 
for harm caused by defects in products sold before the assets transfer.

b. Rationale. Limiting the liability of successor corporations to the circumstances described in this Section is 
supported by fairness and efficiency considerations. An alleged successor that purchases the predecessor's productive 
assets piecemeal, other than as part of a going concern, cannot, by that fact alone, be said to have either manufacturcdor 
sold defective products distributed by the predecessor before the transfer of assets. In the absence of circumstances in 
which the successor could be said to constitute a continuation of the predecessor, or somehow to have prejudiced 
subsequent tort plaintiffs by its own pre-acquisition conduct, imposing liability on a business entity that did not make or 
distribute the defective products that caused harm could be justified only because it increases the amount of money 
available post-acquisition out of which to satisfy plaintiffs’ claims. But that alone cannot be justification for successor 
liability. Thus, imposing liability on the piecemeal purchase of productive assets would, for no compelling reason, 
impede the free alienability of corporate assets, thereby discouraging shareholder investment of capital and increasing 
social costs.

Imposing liability on successor corporations constitutes acceptable public policy when the successor cither agrees 
to be liable or is implicated in the transfer of assets in a way that, without such liability, would unfairly deprive future 
products liability plaintiffs of the remedies that would otherwise have been available against the predecessor. 
Subsections (a) through (d) describe the types of corporate asset transfers that have been determined to justify imposing 
liability on the successor. Subsection (a) recognizes that contractual promises by the successor to pay subsequent tort 
claims, for which promises the successor has presumably been compensated, should be honored. Subsection (b) 
provides that when a business entity makes a fraudulent transfer in which the transferee is implicated, successor liability 
is appropriate for the same reason that liability would be imposed in favor of other creditors. Thus, a predecessor may 
arrange an asset transfer at an artificially deflated price, accompanied by an agreement by the successor to compensate 
either the predecessor, its owners, or its managers in ways that escape easy detection; or a successor may knowingly 
participate in an asset transfer coupled with a liquidating dividend by the predecessor to its shareholders for the purpose 
of leaving tort plaintiffs without remedy. If those transfers arc fraudulent under applicable state law, imposing tort 
liability on the transferee for having knowingly participated in such transfers is justified.
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Subsections (c) and (d) deal with successors that, in a real sense, did produce and distribute the product that caused 
the harm, though in a somewhat different organizational form. Subsection (c) deals with the transferor corporation that 
merges by law or in fact into the transferee, typically with no substantial change in corporate management or ownership. 
Subsection (d) concerns the transfer of corporate assets in the context of a transaction involving only a change in 
organizational form. In both these situations, liability for harm caused by defective products distributed previously 
should be imposed on the business entity that emerges from the transaction. In substance, if not in form, the post­
transfer entity distributed the defective products and should be held responsible for them. If mere changes in form were 
allowed to control substance, corporations intending to continue operations could periodically wash themselves clean of 
potential liability at practically zero cost, in sham transactions, and thereby unreasonably undermine incentives for 
producers and distributors to invest in product safety and unfairly deny tort plaintiffs adequate remedies when defective 
products later cause harm.

A small minority of courts have fashioned successor liability rules more advantageous to products liability 
claimants than the rules stated in this Section. Those minority rules, in effect, extend the "change in form only" 
exception just described to include circumstances in which the successor continues a product line previously distributed 
by the predecessor. The minority position is based on the belief that a successor who purchases productive assets should 
not he allowed to benefit from receiving the goodwill and reputation of the predecessor's business without the burden of 
responding in tort to claims for harm caused by products sold by the predecessor prior to transfer. An argument 
advanced to support this minority view is that holding successors liable reduces the price that predecessors receive for 
transferring assets, thereby helping to strengthen incentives for the managers to invest in care before the transfer of the 
business.

This reasoning has proven unpcrsuasivc to a substantial majority of courts that have considered the issue. 
Extending successor liability beyond the exceptions set forth in Subsections (a) through (d) would, in the judgment of 
most courts, be unfair and socially wasteful. Posttransfe' plaintiffs harmed by pre-transfer defects have a right to expect 
that a transfer of assets will not be allowed to prejudice financially their chances of satisfying a judgment; they have no 
legitimate claim that the transfer should increase those chances over what they would have been if no transfer had 
occurred. In the likely event that the successor is financially stronger than the predecessor, imposing a broader liability 
for pre-transfer product defects would unjustifiably increase the funds available to those injured by such defects 
compared with what would have been available to them if no transfer had taken place.

As courts have recognized, it would be difficult, and often impossible, to implement and administer a liability rule 
that attempted to limit post-transfer plaintiffs' rights to an aggregate amount equal to the net value of the predecessor 
before transfer. Tort judgments arc imposed independently of one another, in various jurisdictions; no central authority 
exists to assure that, in the aggregate, tort judgments do not exceed a predetermined total amount. Thus, the expanded 
successor liability rules in a minority of states, not limited to timc-of-transfer net value, replace one risk of injustice — 
that the assets transfer may unfairly reduce plaintiffs’ recoveries in cases that do not satisfy the traditional exceptions 
(reflected in Subsections (a) through (d)) -  with another, possibly greater, injustice: that the transfer may give tort 
plaintiffs a windfall at the expense of companies who engage in asset transfers and, in turn, at the expense of the 
consuming public.

Moreover, a majority of courts have concluded that the substantial social costs of a more expansive liability rule 
would be incurred without actually benefiting very many tort plaintiffs. In most instances, the magnitude of future 
liability for products distributed pretransfer is difficult, if not impossible, to assess. As a majority of courts have 
recognized, the result of imposing successor liability as a general rule would be to depress the prices for transferred 
assets to the point that piecemeal disposition of assets, which clearly would not subject the buyers to liability, would be 
a preferable alternative to sale of the assets as part of a going concern. In that event, the products liability claimant 
harmed by a pre-transfer product defect would still run the risk of ending up with an uncollectible judgment. The 
benefits to society of preserving the predecessor's assets as a going concern would be sacrificed, with no commensurate 
benefits to tort claimants.

And even if a more expansive successor liability rule did not invariably lead to ,'iccemcal asset transfers, such a 
liability rule would depress the prices received for going-concern transfers to an extent that would threaten to undermine 
the objectives of the law governing corporations. One of the purposes served by the corporate structure is to provide 
limitation and certainty of risk to shareholders in order to encourage capital formation. Thus, the sharehold' s' initial 
risk is limited to the value of their shares of stock and they arc able to withdraw from an investment by sale of the stock 
without incurring future potential liability. A  more expansive successor liability rule might threaten shareholders'
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investments by significantly restraining corporate assets transfers, thereby tending to frustrate corporation law's 
objective of encouraging shareholder investment.

Some critics of the majority rule argue that, when the successor continues to manufacture the same products as the 
predecessor, often under the same trademark, consumers have legitimate expectations that the successor will stand 
behind the predecessor's products. Disappointing these expectations is unfair, according to the critics, quite apart from 
the effects of successor liability upon the formation of capital. But this argument overlooks the reality that the 
predecessor's products that cause harm in these cases were distributed prior to the assets transfer, when there could be 
no reliance by consumers on the financial viability of the successor. One cannot logically rely on post-transfer 
expectations regarding the successor to justify the imposition of liability on the successor for pre-transfer distributions 
by the predecessor.

c. Nonliability in the absence of special circumstances. In the absence of the circumstances described in 
Subsections (a) through (d), a successor company that buys productive assets from another company is not liable for 
harm caused by a defective product sold or otherwise distributed by the predecessor prior to the successor's acquisition 
of assets. When the assets are purchased piecemeal, the alleged successor did not "sell or distribute" the product under 
the liability rule stated in § I; and attempts to establish continuation of the corporate entity are recognized only under 
the terms set forth in this Section. The successor is liable under § § 1-4 for harm caused by defective products it sells 
after acquisition. In the absence of the circumstances described in this Section, however, thesuccessor is not liable for 
defective products sold by another prior to that time.

Illustrations:

1. ABC Corp., which manufactures and sells lawn mowers, transfers all its assets to XYZ  Corp., a manufacturing 
corporation with different officers, directors, and shareholders, for cash. ABC then dissolves, distributing the proceeds 
of the sale to its shareholders. ABC complies with all statutes governing its dissolution, and none of the exceptions in 
this Section appiics. XYZ retains most of ABC's employees and managers and continues to manufacture lawn mowers, 
some of which are the same as previously manufactured by ABC. A  defective lawn mower made and distributed by 
ABC prior to the transfer of assets to XYZ  harms a user three years after the transfer. XYZ  is not subject to liability for 
the harm to the user of the lawn mower.

2. The same facts as Illustration 1, except that a defective lawn mower made and distributed by XYZ  after the 
transfer of assets harms a user three years after the transfer. XYZ  is subject to liability for the harm to the user of the 
lawn mower.

d. Agreement for successor to assume liability. When the successor agrees to assume liabilities for defective 
products sold by its predecessor, liability is imposed under Subsection (a) in accordance with the terms of the 
agreement. As a general matter, contract law governs the application of this exception. Courts have interpreted general 
statements that the successor agrees to assume the liabilities of the predecessor to include products liability claims even 
though the agreement makes no specific mention of products liability. However, assumption of products liability is not 
implied by the successor's assumption of specific duties with regard to product service or replacement.

Illustration:

3. The same facts as Illustration 1, except that the transfer-of-assets agreement contains a promise by XYZ  to 
assume all of ABC's liabilities. XYZ  is subject to liability for the harm to the user of the lawn mower.

e. Fraudulent transfer in order to avoid debts or liabilities. Subsection (b) incorporates by reference the relevant 
state law governing fraudulent conveyances and transfers. In contexts other than successor products liability, fraudulent 
transfers can be set aside on behalf of existing creditors of the transferor. In this context, fraudulent transfers provide a 
basis for holding successors liable to post-transfer tort plaintiffs. The fact that general creditors are pursuing remedies 
against the transferee docs not prevent tort plaintiffs from pursuing remedies under Subsection (b). What constitutes a 
fraudulent conveyance or transfer is determined by reference to applicable state law.

Illustration:

4. The same facts as in Illustration i, except that the transfer of assets by ABC to XYZ  is made as part of a plan 
between ABC and XYZ to leave to l claimants harmed by ABC's defective products without enforceable remedies. If a 
transaction constitutes a fraudulent transfer under applicable state law, XYZ  is subject to liability for harm to the user of 
the lawn mower.
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f. Consolidation or merger. When statutory consolidation or merger of two corporations takes place, products 
liability devolves on the successor corporation under Subsection (c). A more difficult question is whether, absent 
statutory merger, a de facto merger has taken place. Local law governing de facto mergers is determinative. Whether a 
de facto merger under Subsection (c) has occurred generally depends on whether: (1) there is a continuity of 
management, employees, location, and assets; (2) the successor corporation acquires the assets of the predecessor with 
shares of its own stock so that shareholders of the transferor corporation become shareholders of the transferee 
corporation; (3) the predecessor corporation ceases its ordinary business operations immediately or shortly after the 
transfer of assets; and (4) the successor assumes those liabilities and obligations of the predecessor necessary for the 
uninterrupted continuation of the normal operations of the predecessor.

Illustrations:

5. The same facts as Illustration 1, except that the transfer of assets is for stock in XYZ  and constitutes a statutory 
merger of ABC and XYZ  under applicable state law. XYZ  is subject to liability to the user of the lawn mower.

6. The same facts as Illustration 1, except that the transfer of assets is for stock in XYZ, with which ABCredeems 
its own stock from its shareholders. ABC then ceases to operate its own business, which XYZ resumes with the same 
management and employees, at the same location. If it is determined under applicable state law that a de facto merger 
between ABC and XYZ  has occurred, XYZ  is subject to liability for harm to the user of the lawn mower.

g. Continuation of the predecessor. The exception recognized in Subsection (d), referred to by many courts as the 
"mere continuation" exception, applies when there has been a formal redesignation of the predecessor corporate entity 
but little or nn change in underlying substance. The most important indicia of continuation, in addition to the 
continuation of the predecessor's business activities, arc common identities of officers, directors, and shareholders in the 
predecessor and successor corporations. A  minority of jurisdictions recognize a broader exception, referred to as the 
"continuity of enterprise" exception, that imposes liability on the successor for continuing the business activities of the 
predecessor even when the corporate form of the successor is different from the predecessor. This Section does not 
follow that minority position.

Illustration:

7. The same facts as Illustration 1, except that XYZ  is a corporation with the same officers, directors, and 
shareholders as ABC. After the assets transfer, XYZ  continues the same manufacturing and distribution operations as 
ABC did previously. If XYZ  is determined to constitute a "mere continuation" of ABC under Subsection (d), XYZ  is 
subject to liability to the user of the lawn mower.

h. Necessity for the predecessor to transfer all of its assets and go out of business. Almost all of the reported 
decisions applying the bases of successor liability stated in this Section involve predecessors that transfer all of their 
assets to successors and then dissolve or otherwise cease operations. Indeed, the predecessor's termination is the 
circumstance that, as a practical matter, most often gives rise to the need for a post-transfer tort plaintiff to look to the 
successor for recovery. The exceptions set forth in Subsections (c) and (d), merger and continuation, most frequently 
have significance when the predecessor has transferred all of its assets to the successor and, at least formally, has ceased 
to exist. But there is no reason that the exceptions set forth in Subsections (c) and (d) might not arise in connection with 
the transfer of a division of a large company, leaving the company in existence after the transfer. And the exceptions in 
Subsections (a) and (b) could arise in connection with transfers involving less than all of the predecessor's assets where 
the predecessor continues in existence after the transfer.

i. Relationship between the rule in this Section and the successor's independent duty lo warn. This Section deals 
with a successor's liability for harm caused by the predecessor's defective products and is not premised on post-transfer 
wrongdoing by the successor itself. For the rules governing the liability of a successor for its own post-transfer failure to 
warn its predecessor's customers, sec § 13.

Comment c. Nonliability in the absence of special circumstances. The following jurisdictions have limited the 
liability of successor corporations to the four exceptions set forth in § 12 and would reject both the "continuity of 
enterprise" approach (Turner v. Bituminous Cas. Co., 244 N.W.2d 873 (Mich. 1976)) and the "product line" exception 
(Ray v. Alad Corp., 560 P.2d 3 (Cal.1977)). See, e.g., Arkansas (Swayze v. A.O. Smith Corp., 694 F.Supp. 619, 623 
(E.D.Ark.1988); Reed v. Armstrong Cork Co., 577 F.Supp. 246, 247-48 (E.D.Ark.1983)); Colorado (Florom v. Elliott 
Mfg., 867 F.2d 570 (10th Cir.1989) (applying Colorado law); Johnston v. Amsled Indus., Inc., 830 P.2d 1141 
(Colo.Ct.App.1992)); Florida (Bernard v. Kec Mfg. Co., 409 So.2d 1047 (Fla. 1982)); Georgia (Bullington v. Union 
Tool Corp., 328 S.E.2d 726 (Ga.1985)); Illinois (Gonzalez v. Rock Wool Eng'g & Equip. Co., 453 N.E.2d 792
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(IlI.App.Ct. 1983); Dominc v. Fulton Iron Works, 395 N.E.2d 19 (III.App.Ct. 1979)); Iowa (Pancratz v. Monsanto Co., 
547 N.W.2d 198 (Iowa 1996)); Kentucky (Conn v. Fales Div. of Mathewson Corp., 835 F.2d 145 (6th Cir. 1987) 
(applying Kentucky law)); Maryland (Nissen Corp. v. Miller, 594 A.2d 564 (Md.Ct.Spec.App.1991)); Massachusetts 
(Guzman v. MRM/Elgin, 567 N.E.2d 929 (Mass. 1991)); Minnesota (Costello v. Unipress Corp., No. C6-95-2341, 1996 
WL 106215 (Minn.Ct.App., Mar. 12, 1996); Cooper v. Lakewood Engineering & Mfg. Co., 45 F.3d 243 (8th Cir. 1995) 
(applying Minnesota law)); Missouri (Bozell v. H & R 1871, Inc., 916 F.Supp. 951 (E.D.Mo.1996); Wallace v. Dorsey 
Trailers Southeast, Inc., 849 F.2d 341, 343 (8th Cir. 1988) (applying Missouri law)); Nebraska (Jones v. Johnson Mach. 
& Press Co., 320 N.W.2d 481 (Neb. 1982)); North Carolina (Budd Tire Corp. v. Pierce Tire Co., Inc., 370 S.E.2d 267 
(N.C.Ct.App.I988); Comment, Beyond Budd Tire: Examining Corporate Successor Liability in North Carolina, 30 
Wake Forest L. Rev. 889 (Winter 1995)); North Dakota (Downtowner Inc. v. Acromctal Prods., Inc., 347 N.W.2d 118 
(N.D.1984)); Ohio (Welco Indus., Inc. v, Applied Co., 617 N.E.2d 1129 (Ohio 1993)); Oklahoma (Gouchcr v. Parmac, 
Inc., 694 P.2d 953 (Okla.Ct.App.1984)); South Dakota (Hamaker v. Kenwcl-Jackson Mach., Inc., 387 N.W.2d 515 
(S.D. 1986)); Texas (Griggs v. Capitol Mach. Works, Inc., 690 S.W.2d 287 (Tex.Ct.App.1985); Mudgclt v. Paxson 
Mach. Co., 709 S.W.2d 755 (Tex.Ct.App.1986)); Vermont (Ostrowski v. Hydra-Tool Corp., 479 A.2d 126 (Vt. 1984)); 
Virginia (Harris v. T.I., Inc., 413 S.E.2d 605 (Va.1992)); West Virginia (Jordan v. Ravenswood Aluminum Corp., 455
S.E.2d 561 (W.Va.1995) (per curiam)); Wisconsin (Fish v. Amsted Indus., Inc., 376 N.W.2d 820 (Wis.1985)); District 
of Columbia (LeSane v. Hillenbrand Indus., 791 F.Supp. 871, 873-74 (D.D.C.1992) (applying District of Columbia 
law)); Virgin Islands (Polius v. Clark Equip. Co., 802 F.2d 75 (3d Cir. 1986, V. I.}/. Only a few states appear to have 
adopted liability based on the successor corporation's continuation of the predecessor's line of products: California (Ray 
v. Alad Corp., 560 P.2d 3 (Cal.1977)); New Jersey (Ramirez v. Amsted Indus., 431 A.2d 811 (N.J. 1981); (but see 
possible limit to "product line" exception recognized in dicta in Leo v. Kerr-McGee Chein. Corp., 37 F.3d 96, 100-01 
(3d Cir. 1994) (applying New Jersey law) ("It seems apparent that, except perhaps in design defect cases, a defect in a 
product when the manufacturer distributed the product is likely to manifest itself and cause injury within a reasonable 
time after the product is manufactured. Accordingly, as a practical matter, successor liability under Ramirez is likely to 
be imposed in most cases, if at all, for a limited period.")); New Mexico (Garcia v. Coe Manufacturing Co., 933 P.2d 
243 (N.M.1997)); Pennsylvania (Dawcjko v. Jorgensen Steel Co., 434 A.2d 106 (Pa.Super.Ct.1981)); Bogart v. Phase II 
Pasta Machs., Inc., 817 F.Supp. 547 (E.D.Pa.1993)); Washington (Martin v. Abbott Labs., 689 P.2d 368 (Wash. 1984); 
Fox v. Sunmaster Prods., Inc., 821 P.2d 502 (Wash.Ct.App.1991) (the continued product line must be the one that 
harms the plaintiff)). Although the product line exception is still theoretically viable in Pennsylvania, if a plaintiff has a 
possible remedy against the predecessor, a recent opinion held the exception could not be invoked. LaFountain v. Webb 
Indus. Corp., 951 F.2d 544 (3d Cir. 1991).

In an earlier draft of these Reporters' Notes, New Jersey was categorized as a jurisdiction that employs a very 
liberal test for corporate successor liability, a test premised on maximizing recovery rather than on evidence of express 
agreement to be liable or substantial deprivation of remedies for plaintiffs against the predecessor corporation. In 
support of this position Pacius v. Thcrmtroll Corp., 611 A.2d 153 (N.J.Supcr.Cl.Law Div. 1992), was cited. In that case, 
the court held that any transfer of assets or use of the predecessor's goodwill entailed a de facto merger that, in turn, 
triggered successor liability. Id. at 157. Elaborating on the policy underlying this holding, the Pacius court quoted 
Rawlings v. DM Oliver Inc., 159 Cal.Rptr. 119, 124 (1979) for the following proposition:
Fundamental fairness has been sought through a balancing of the rights of the injured part}' against the rights of those 
engaged in business, including the latter’s reasonable commercial expectations. Placing the economic burden on those 
best able to pay for those costs, while permitting the transfer to those most culpable is consistent with the equitable 
considerations inherent in the resolution of the difficult problems which have been judicially posed. The thrust from our 
high court as a matter of first priority has been to maximize recovery for the victim.
Id. at 157 (emphasis added).

Recently, however, New Jersey has reigned in the "deep pocket" approach set forth above by the Pacius court. In 
Saez v. S & S Corrugated Paper Machinery Co., 695 A.2d 740 (N.J.Supcr.App.Div.1997), the court expressed 
disagreement both with the decision of the Pacius court and with this Restatement’s earlier characterization of New 
Jersey law. The court first noted that, in contrast to the holding in Pacius, in order for a successor corporation to be 
liable under New Jersey law, the corporation must not only benefit from the predecessor’s goodwill but must also 
continue to manufacture the predecessor's product. Id at 16. Moreover, the court stated that the question to answer in 
determining whether successor liability has been triggered is "not whether there was 'any benefit that the successor 
obtain[ed] from the acquisition of the assets of its predecessor' or if the successor eliminated a competitor [since] [s]o 
broad a lest would be no test at al!."@ Id.



Restatement of the Law, Third, Torts: Products Liability. § 12
Page 7

Several other jurisdictions have imposed liability based on a continuation of the predecessor's business even when 
there was no stock transfer or a common identity of corporate directors. Sec, e.g., Andrews v. John E. Smith's Sons, Co.. 
369 So.2d 781, 785 (AIa.1979); Turner v. Bituminous Cas. Co., 244 N.W.2d 873 (Mich.1976); MacCieery v. T.S.S. 
Retail Corp., 882 F.Supp. 13 (D.N.H.1994).

Comment d. Agreement for successor to assume liability.

1. For genera! authority that agreements lo assume liability will be enforced in favor of plaintiffs with products 
liability claims, see cases cited in the Reporters' Note to Comment a.

2. General assumption of a predecessor's liability, even without specific mention of products liability, will be 
interpreted to include liability for products liability claims. See, e.g., Bouton v. Litton Indus., Inc., 423 F.2d 643 (3d 
Cir. 1970) (applying New York law); Grugan v. BBC Brown Boveri, Inc., 729 F.Supp. 1080 (E.D.Pa.1990). If the 
contractual obligation as to the successor's assumption of products liability is subject to conflicting interpretations, the 
issue is for the trier of fact. See, e.g., Gee v. Tenneco, Inc., 615 F.2d 857, 862-63 (9th Cir. 1980) (applying California 
law); Florom v. Elliott Mfg., 867 F.2d 570, 574-76 (10th Cir.1989) (applying Colorado law); Davis v. Loopco Indus., 
Inc., 609 N.E.2d 144 (Ohio 1993).

3. Contractual agreements by the successor to repair or service a product sold by the predecessor do not amount to 
an agreement to assume products liability for injuries caused by the predecessor's defective products. See, e.g., 
Schwartz v. McGraw-Edison Co., 92 Cal.Rptr. 776 (Cal.Ct.App.1971) (disapproved on other grounds in Ray v. Alaci 
Corp., 560 P.2d 3 (Cal.1977)); Shane v. Hobam, Inc., 332 F.Supp. 526 (E.D.Pa.1971) (applying New York law). 
Whether agreements to service a predecessor's products may create an independent duty to warn about defects is 
discussed in connection with § 13.

Comment e. Fraudulent transfer in order to avoid debts or liabilities. For the reason set forth in the Comment, this 
exception has rarely been used to impose successor liability for products liability claims. However, in Schmoll v. AC & 
S, Inc., 703 F.Supp. 868 (D.C.Or.1988), the court found that a complex corporate restructuring was undertaken to avoid 
both pending and future liability to persons who were certain to suffer asbestos-related illness and was thus the 
functional equivalent of a fraudulent transfer. Sec also Morgan v. Cavalier Acquisition Corp., 432 S.E.2d 915 
(N.C.Ct.App.1993) (reversing summary judgment when plaintiffs evidence raised a question of fact as to whether the 
defendant had purchased assets from the predecessor corporation in order to avoid creditors' claims); Budd Tire Corp. v. 
Pierce Tire Co., 370 S.E.2d 267 (N.C.Ct.App.1988); Mullen v. Alarmguard of Delmarva, Inc., No. CIV. A. 90C-11-40-
1-CV, 1993 WL 258696 (Del.Supcr.Ct., Jun. 16, 1993).

A much closer question is whether a successor corporation's actual or constructive knowledge that the predecessor's 
products arc defective and likely to cause injury in the future is sufficient to render the transaction sufficiently tainted so 
as to come within the umbrella of this exception. There is little authority on the issue. In Nissen Corp. v. Miller, 594 
A.2d 564,569 n. 2 (Md. 1991), the court noted that either knowledge of pending claims or knowledge of product defects 
might be sufficient lo expose a successor liability since either would put in question the bona fides of the transaction.

Comment f. Consolidation or merger. For a discussion of what constitutes a "de facto merger," see Fletcher, 
Cyclopedia Corporations, § 7124.20; American Law of Products Liability § 7:10; Frumcr and Friedman, Products 
Liability § 7.04[5]; Comment, Successor Liability: The Debate Over the Continuity of Enterprise Exception in Ohio Is 
Really No Debate al All, 21 Ohio N.L. Rev. 297, 313 nn. 136-137 (1994) (describing de facto merger and "mere 
continuation" doctrines). When the successor purchases the assets of the predecessor for cash, a de facto merger will not 
be found to have occurred. See, e.g., Travis v. Harris Corp., 565 F.2d 443, 447 (7th Cir. 1977) (applying Indiana law); 
Jordan v. Hawker Dayton Corp., 62 F.3d 29 (1st Cir. 1995) (applying Maine law); Niccum v. Hydra Tool Corp., 438 
N.W.2d 96 (Minn. 1989); Hamaker v. Kcnwel-Jackson Mach., Inc., 387 N.W.2d 515, : 18 (S.D.1986); Leannais v. 
Cincinnati, Inc., 565 F.2d 437, 439-40 (7th Cir. 1977) (applying Wisconsin law). Only courts applying the "continuity of 
enterprise" exception will impose liability when the succcssoi corporation purchased the as. ets of the predecessor for 
cash and there is evidence of continuity of the original business. See Reporters' Nole to Comm» nt c.

Comment g. Continuation of the predecessor. For a discussion of the "mere continuation" ’.xception, see Fletcher, 
Cyclopedia Corporations § 7124.10; American Law of Products Liability § 7:14; Frumer am' Friedman § 7.04[4]. 
Also see Winch v. Yates Am. Mach. Co., Inc., 613 N,Y.S.2d 980 (N,Y.App.Div.l994); Swayze v. A.O. Smith Corp., 
694 F.Supp. 619 (E.D.Ark. 1988); Florom v. Elliott Mfg., 867 F.2d 570, 578 n. 3 (10th Cir. 198S > (applying Colorado 
lav/); Johnston v. Amsted Indus., Inc., 830 P.2d 1141, 1146 (Colo.Ct.App.1992); Nissen Corp. v. Miller, 594 A.2d 564, 
567 (Md.1991); Tucker v. Paxson Mach. Co., 645 F.2d 620 (8th Cir. 1981) (applying Missouri law,1; Chemical Design,
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Inc. v. American Standard, Inc., 847 S.W.2d 488 (Mo. Ct.App.1993); U .S . v. Atlas Minerals & Chcm., Inc., 824 
F.Supp. 46 (E.D.Pa.1993); Hamaker v. Kenwcl-Jackson Mach., Inc., 387 N.W.2d 515,518 (S.D.1986).

In analyzing continuation questions, some courts require purchase of stock or other benchmarks in order to 
establish the requisite continuity. See, e.g., Gehin-Scott v. Newson, Inc., 848 F.Supp. 585 (E.D.Pa.1994); Pancratz v. 
Monsanto Co., 547 N.W.2d 198, 201 (Iowa 1996) ("[t]he exception has no application without proof of continuity of 
management and ownership between the predecessor and successor corporations"); Harris v. T.I., Inc., 413 S.E.2d 605 
(Va.1992) (also requiring a common identity of officers, directors, and stockholders). Other courts deny a merger if no 
transfer of assets has taken place, as in Carreiro v. Rhodes Gill & Co., 68 F.3d 1443 (1st Cir. 1995). Contra, Jordan v. 
Hawker Dayton Corp., 62 F.3d 29 (1st Cir. 1995) (applying Maine law) (holding that purchase of assets is not sufficient 
to warrant a finding of a de facto merger); Lemellc v. Universal Mfg. Corp., 18 F.3d 1268 (5th Cir. 1994) (applying 
Louisiana law). But several other states have imposed liability based on a continuation of the predecessor’s business 
even when there was no stock transfer or common identity of corporate directors. See, e.g., Andrews v. John E. Smith's 
Sons, Co., 369 So.2d 781, 785 (Ala. 1979); Turner v. Bituminous Cas. Co., 244 N.W.2d 873 (Mich.1976); MacCleery 
v. T.S.S. Retail Corp., 882 F.Supp. 13 (D. N.H. 1994). Sec generally Sweatland v. Park Corp., 587 N.Y.S.2d 54 
(N. Y.App.Div. 1992).

REPORTERS NOTES: C o m m e n t b. R a tio n a le . In a muchcited case, P o liu s  v. C la rk  E q u ip . C o ., 8 0 2  F .2 d  7 5  ( 3 d  
C ir. J 9 8 6 ) (applying Virgin Islands law), the court stated that the imposition of successor liability on a company that has 
merely purchased the assets of a predecessor for cash and does not otherwise fall within the stated exceptions would 
encourage the dissolution of a financially troubled corporation by piecemeal sale of assets rather than as a going 
business concern. In this event the plaintiff would not be able to reach the assets when the accident occurred years after 
dissolution. The end result would be the needless destruction of an ongoing business enterprise with no net advantage to 
anyone. Other courts have observed that the imposition of successor liability on small corporations could spell financial 
disaster to them. See, e.g., B e r n a r d  v. K ce M fg . Co. In c ., 4 0 9  S o .2 d  10-17 (F la .1 9 8 2 );  D e L a p p  v. X tr a m a n  In c ., 4 1 7  
N .\V .2 d  2 1 9 , 2 2 1  ( Io w a  19 8 7 ); N is s e n  C orp. v. M ille r , 5 9 4  A .2 d  564, 5 7 0  (M d .1 9 9 1 );  N ic c u m  v. H y d ra  T o o l  C o rp ., 4 3 8  
N .W .2 d  96, 1 0 0  (M in n . 1989). These courts have concluded that the imposition of strict liability on successor 
corporations is inconsistent with the principle of products liability law that imposes responsibility on the party who 
created the risk and was in a position to prevent its occurrence. Sec also J o h n s to n  v. A m s te d  In d u s., In c ., 8 3 0  P .2 d  1141  
(C o lo .C t.A p p .1 9 9 2 ) ;  D o w n to w n e r  v. A c r o m e ta l P ro d s., Inc ., 3 4 7  N .W .2 d  11 8  (N .D .1 9 8 4 ); F ish v. A m s te d  In d u s ., In c ., 
3 7 6  N . IV.2 d  82 0 , 8 2 7  (W is . 1985).

Corporate successor liability has been the subject of considerable law review commentary. See, e.g., Phillips, 
Product Continuity and Successor Corporation Liability, 5 8  N .Y .U .L  R ev . 9 0 6 ( 1 9 8 3 )  (the article contains an exhaustive 
listing of law review literature; author supports the "product line" exception); Green, Successor Liability: The 
Superiority of Statutory Reform to Protect Product Liability Claimants, 72 C o rn e ll L. R ev . 17  (1 9 8 6 )  (criticizing the 
rationale offered by courts and commentators in support of the liability based on "product line" or "continuity of 
business enterprise" and suggesting a statutory solution lo the problem by requiring dissolving corporations to provide 
products liability plaintiffs with adequate protection); Note, A Policy Analysis of a Successor Corporation's Liability for 
Its Predecessor's Defective Products When the Successor Has Acquired the Predecessor's Assets for Cash, 71  M a rq . L  
R ev . 8 1 5  (1 9 8 2 ) (author criticizes the rationale offered to support expansive rules imposing liability on successor 
corporations and suggests expansion of independent duly to warn and fraudulent transfer category when the successor 
had actual or constructive knowledge of product defects); Rogala, Nontraditional Successor Product Liability: Should 
Society Be Forced to Pay the Cost?, 6 8  U. D et. L  J . 3 7  (1 9 9 0 ) (economic analysis supports the retention of the four 
basic exceptions and the rejection of "product line" and "continuity of enterprise" theories); Comment, Successor 
Liability: The Debate Over the Continuity of Enterprise Exception in Ohio Is Really No Debate at All, 21 Ohio N.L. 
Rev. 297 (author criticizes both "product line" and "continuity of enterprise" exceptions and predicts that Ohio will 
follow four traditional exceptions). Much of the law review commentary supports liberalizing the rules imposing 
liability on corporate successors. The articles acknowledge, however, the overwhelming judicial rejection of the 
liberalizing rules. It is interesting that, after an early spurt of cases in the late 1970s and early 1980s arguing for more 
expansive liability, courts have refused to impose liability unless the plaintiff is able to come within the four traditional 
exceptions. Sec Green, Successors and CERCLA: The Imperfect Analogy to Products Liability and an Alternative 
Proposal, 8 7  N w . U .L  R ev . 89 7 , 9 0 9 -1 0  (1 9 9 3 ); Henderson and Eiscnberg, The Quiet Revolution in Products Liability: 
An Empirical Study of Legal Change, 3 7  U C LA  L. R ev . 4 7 9 , 4 9 2  a n d  n .6 4 (1 9 9 0 ) .
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Several courts and commentators have recognized that the problems set forth in this Comment can best be 
addressed by legislation. For an insightful analysis and recommendation, see Green, Successor Liability: The 
Superiority of Statutory Reform to Protect Product Liability Claimants, 72 C o rn e ll L  R ev . 1 7  (1 9 8 6 ) (criticizing the 
rationale offered by courts and commentators in support of liability based on "product line" or "continuity of business 
enterprise" and suggesting a statutory solution to the problem by requiring dissolving corporations to provide products- 
Iiability plaintiffs with adequate protection). Courts have repeatedly espoused the same view. See, e.g., F ish  v. A m s te d  
In d u s., Inc ., 3 7 6  N . W .2 d  82 0 , 8 2 9  (W is . 19 8 5 );
We conclude that the legislature is in a better position to make broad public policy decisions in actions based on 
products liability law. [Citation omitted]. The questions concerning the effect on the manufacturing business, the 
potential size and economic strength of successor corporations, the availability of commercial insurance and the cost of 
such insurance are all questions that. . .  the legislature is in a better position to ascertain.
A similar sentiment was expressed in L e a n n a is  v. C in c in n a ti, In c ., 5 6 5  F .2 d  43 7 , 4 4 1  (7 th  Cir. 19 77 ):
In recent years, for a variety of reasons, many have thought it necessary to turn to the courts in search of solutions to 
social problems. Courts are ill-equipped, however, to balance equities among future plaintiffs and defendants. . . . 
[S]uch broad public policy issues are best handled by legislatures with their comprehensive machinery for public input 
and debate.
See also M y e r s  v. P u tzm e is te r , In c ., 5 9 6  N .E .2 d  7 5 4  ( l l l .A p p .1 9 9 2 ) ;  W clco  In d u s , v. A p p lie d  C o., 6 1 7  N .E .2 d  1 1 2 9  
(O h io  1 9 9 3 ); N g u y e n  v. J o h n so n  M a c h . & P r e s s  C o rp ., 4 3 3  N .E .2 d  1 1 0 4  ( l l l.A p p .C t.1 9 8 2 );  H o lif ie ld  v. S e tc o  In d u s., 
Inc ., 1 6 8 N .W .2 d  1 7 7 (W is . 19 69 ), overruled on other grounds, H a n se n  v. A .H . R o b in s , In c ., 3 3 5  N .W .2 d 5 7 8  (W is . 19 83 ).

One possible statutory approach might be to require that whenever a product manufacturer transfers a business or a 
product line as a going concern, some form of bond or other security must be posted by the predecessor manufacturer in 
an amount not to exceed the net value of the predecessor at time of transfer. The value of the bond or other security 
would be available to future tort plaintiffs to satisfy claims for harm caused by previously distributed defective 
products. The posting of such a security would, under terms of the statute, protect the successor from future liability for 
previously distributed products in excess of the value of the security. Presumably, obligations on thebond would be 
limited in time. Future plaintiffs injured by products previously distributed by the predecessor would be no worse off 
financially than ii the transfer of assets had not occurred. The limit based on the value of the predecessor at the time of 
transfer, with an appropriate time limit, would render more calculable the amount of the security required, in contrast to 
the difficulty of calculating future liabilities without such limits under the more expansive successor liability rules 
applied in a minority of jurisdictions. The value of the predecessor's product line as a going concern, whenever that 
value exceeds the cost of the security against future liability, would be preserved without allowing the transfer of assets 
to prejudice tort plaintiffs' chances of recovery.
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S U B JE C T : Conceptual changes to HB 15 (L&C) 
(Work Order No. 23-LS0058\H)

TO:

FRO M :

Representative Tom Anderson 
Attn: Josh

Barbara R. Craver 
Legislative Counsel

Enclosed is the new draft o f HB 15(L&C). I wanted to point out the effect of the third 
change, which changes the phrase on page 2, line 27 from "the attorney general may 
annually adjust the fees below the stated maximum based on revenue history of the fees 
received by the designated agent" to "the attorney general may annually adjust the fees 
received by the designated agent." The phrase in version D would have allowed the fees 
charged to telephonic sellers to be adjusted annually, i.e. the fee structure for telephonic 
sellers could be revised based on the kind of revenues the contractor was receiving. The 
revision in version H now allows changes to the revenues received by the contractor, 
presumably by cutting into the contractor's share of revenues, but no adjustment to the 
charge to telephonic sellers. There is nothing inherently wrong with this, except for a 
different approach to the party bearing the burden of the costs of the No-Call Database if 
the preliminary estimate (now $750 per telephonic seller) is not realistic.

If I may be o f further assistance, please advise.
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/ HOUSE COMMITTEE REPOPT

The LABOR AND COMMERCE Committee considered: HB 15

HOUSE BILL NO. 15 TELEMARKETERS NO-CALL LISTS
"An Act relating to establishing the Alaska No-Call List, a data base of residential telephone customers who do 
not wish to receive telephonic solicitations; providing that the data base be compiled at no cost to the customers; 
requiring paid telephonic sellers to purchase the data base; requiring telephonic sellers to identify themselves; 
requiring telephonic solicitors who are otherwise exempt from registration as telephonic solicitors to file with the 
Department of Law and purchase the data base; and providing for an effective date."
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F I S C A L  N O T E

2003 LEG ISLATIVE  SESSION Bill Version: HB 15
() Publish Date: ______

STATE OF ALASKA Fiscal Note Number: ______

Revision Date/Time (Note if correction): Dept. Affected:_________ Law_____
Title "An Act establishing the Alaska No-Call List. BRU Civil Division_________
a data base of residential telephone customers . . ______________Component Fair Business Practices
Sponsor Representative Fate__________________________  ____________________
Requester House Labor & Commerce_____________________Component No. 2206

Expenditures/Revenues____________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below._____________________
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 fy ;>ao7 FY 2008 FY 2009
Personal Services 103.4 103.4 103.4 103.4 103.4 103.4
Travel 0.4 0.4 0.4 0.4 0.4 0.4
Contractual 16.5 14.5 14.5 14.5 14.5 14.5
Supplies 1.9 1.9 1.9 1.9 1.9 1.9
Equipment 13.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 135.2 1 2 0 .2 1 2 0 .2 1 2 0 .2 1 2 0 .2 1 2 0 .2

CAPITAL EXPENDITURES | I I

CHANGE IN REVENUES ( ) i

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 135.2 120 .2 1 2 0 .2 1 2 0 .2 1 20 .2 1 2 0 .2

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify T y p e -D o  not abbreviate)

TOTAL 135.2 1 2 0 .2 1 2 0 .2 1 2 0 .2 1 2 0 .2 1 2 0 .2

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) If funding for this bill Is included in the Governor's FY 2004 budget proposal: [

POSITIONS
Full-time ‘

Part-time 2 2 2 2 2

Temporary

ANALYSIS: (Attach a separate pape if necessary)
HB 15 requires the attorney general to contract with an designated agent to establish and maintain a centralized data 
base of telephone subscribers who do not want to receive telephonic solicitations. Telephonic solicitors and 
organizations who are otherwise exempt from telephonic solicitation registration requirements, but who intend to 
conduct a solicitation, must purchase the data base. Fees charged to buy the "Alaska No-Call" data base must cover 
the direct and indirect costs of creating, updating, and maintaining the data base. Fees will be based on a sliding scale 
from zero, for solicitors with fewer than five employees and non-profit organizations, to a maximum of $500, for 
solicitors with more than 1,000 employees. In addition to the data base, the designated agent is to be charged with 
maintaining an automated complaint system for residential subscribers to report suspected violations to the appropriate 
enforcement agency, which is the Department of Law, via the Internet or 800 number.

Prepared by: Joan M. Kasson_________________________________________  Phone (907) 465-5370
Division Attorney General's Office__________________________________ Dale/Time 2/5/03 3:27 PM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 2/5/2003______

Agency Department of Law_______________________________________
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FISCAL NOTE

ANALYSIS CONTINUATION
The Colorado Public Utilities Commission was recently charged with implementing the Colorado No-Call Law. on which 
Alaska's HB 15 is modeled. The Colorado Attorney General's Office handles enforcement under that law, We have 
spoken with both of these agencies, and used their experience to develop this fiscal note, making adjustments for the 
smaller number of residential telephone subscribers in Alaska, as compared to Colorado.

COSTS TO THE STATE:
During the first year, the costs to the Department of Law will Involve implementing the Alaska No-Call data base.
Legal services will be necessary to develop and implement regulations, inu 'ding holding public hearings on the draft 
regulations. Next, the procurement process to hire the designated agent will tuke place. Once a designated agent is 
under contract, considerable time will be required to oversee the web site conten.' development including what 
consumer information should be available, and what information should be availa :le to registering telemarketers. The 
development of the automated complaint system is expected to require significan, amounts of time to ensure the 
department will receive all necessary information related to the complaints electronically, in a timely manner. Colorado 
estimated this phase of the project required as much as one-third of each of three full-time employees for five to six 
months (one full-time equivalent), and approximately 400 hours of attorney time and 100 hours of paraprofessional 
time. While hopefully, Alaska can piggyback on Colorado's experience, considerable time will still be required to fit our 
own circumstances.

We estimate the services of one-half of a full time attorney position and one-half of a full time paraprofessional position 
will be required for this implementation stage. In addition, we anticipate $2,000 will be needed fcr direct case costs 
associated with holding public hearings on the draft regulations. As there will be no fee revenue available to pay for 
these start-up costs, and the Department of Law cannot absorb this activity within its existing budget, these costs 
would need to be paid for with general funds.

Once the data base is up and running, a certain amount of attorney and paraprofessional time will be necessary to 
manage the program. This activity would include reviewing telephone solicitor registrations, supervising the web site, 
and regular contact with the designated agent. The Colorado PUC told us this regular contact took about four hours 
per week for them. We are assuming the impact of this In Alaska will be much smaller, both because some of their 
contact was due to problems with their web site and 000 number we hope to avoid using their example, and because 
Alaska has a much smaller population, We anticipate this regular contact will require no more than one-hour of 
paraprofessional time per week. In addition, the department estimates the annual readjustment of fees will require 10 
hours of attorney time and 10 hours of paraprofessional time, with an additional 10 hours of attorney time needed to 
assist In preparation of the semi-annual report to the legislature.

As pointed out in the introduction, the bill also requires the designated agent set up and maintain an automated 
complaint system that w o u l d ..  report violations to the appropriate state enforcement agency for enforcement 
action.'' The Department of Law would be responsible for these enforcement actions. The Colorado Attorney 
General's Office estimates they use the services of one-half of an attorney and one full-time paraprofessional for 
enforcement. We estimate the services of a half-time attorney position and a half-time paraprofessional position would 
be sufficient to handle all on-going maintenance and enforcement activities.

HB 15 requires that fees cover the cost of creating and maintaining the Alaska No-Call List. It is unclear whether 
enforcement actions would be considered creating or maintaining the data base, and we do not know if fees will be 
sufficient to cover any of the state's cost if that is the legislature's intent. (See subsequent discussion.) Accordingly, 
we have included all Department of Law anticipated costs as general funds starting in FY 2005 for the purposes of 
further discussion with the legislature.

STATE OF ALASKA BILL NO. HB 15 '___________
2003 LEGISLATIVE SESSION
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FISCAL NOTE

ANALYSIS CONTINUATION

STATE OF ALASKA B IL L NO. HB 15
2003 LEG ISLAT IVE SESSION

EXTERNAL COSTS AND REVENUES:
Under this bill, telemarketers purchase the data base from the designated agent, who receives the fees. Fees are 
designed to cover the costs of developing and maintaining the data base, so are adjusted annually. In Colorado, the 
contract with the designated agent requires that, in a given year, surplus revenues collected by the agent be placed in 
escrow, to be applied against future No-Call List contracts. Surplus revenues are those over the amount of the 
contract between the State of Colorado and the designated agent; costs to the state have not been charged against 
fees to date, although the Colorado AG has asked the legislature for authority to receive $15.0 in FY 2002, $55.0 in 
FY2003, and $50.0 in FY 2004 from fee revenue to offset part of their costs.

When the State of Colorado started the Colorado No-Call List, the number of potential telemarketers who might 
purchase the list was unknown. Only 40 telemarketers were registered with the Colorado Attorney General's Office. 
When Colorado's system was implemented, the rates were set as follows: 0-5 employees, $0; 6-10 employees, $100;
11-50 employees, $200; 51-100 employees, $300; 101-250 employees, $350; 251-400 employees, $400; 401-1000 
employees. $450; 1001+ employees, $500. The list proved wiliiiy successful.

As of November 30, 2002, there were 2,103 telemarketers registered under Colorado's No-Call program. Fees from 
501, or 24 percent, of those telemarketers generated $156,750 In revenue. The Colorado Public Utilities Commission, 
who administers the No-Call List, have lowered the fees in FY 2003 due to revenues collected in FY 2002 being more 
than the contracted price for the period of the contract. Fees were lowered from 50 to 75 percent.

Colorado has approximately 2 million residential telephone subscribers, of which more than 1,000,000 have signed up 
for the No-Call List as of December 31. 2002. Alaska has approximately 275,000 residential subscribers, or 14 
percent of Colorado's. If Alaska’s subscribers follow Colorado's example, we could expect about 137,500 subscribers 
to sign up to be on the No-Call List.

Alaska has less than ten registered telemarketers, and 40 paid solicitors who would have to register under this bill.
We have no idea how many other organizations there are who are exempt from registration, but who would need to 
purchase the No-Call List. We would expect that most, if not all, of these organizations have less than 1,000 
employees. If we assume there are 50 exempt organizations, there may be 100 entities in total who would purchase 
the data base. Assuming an average fee of $350, $35,000 per year in revenue might be generated. However, :f the 
Colorado experience is repeated in Alaska and only 24 percent of these 100 entities are paying all the fees, even if all 
24 percent paid the maximum, total annual revenues would only be $12,000.

We do not know how much it would cost to hire the designated agent in Alaska. Colorado entered Into a contract with 
their designated agent on December 18, 2001. The web site and toll free number were required to be operational July 
1, 2002, but came on line May 8. 2002. The Colorado PUC entered a three-year contract with their designated agent 
totaling $126,500, and the Colorado Attorney General paid an additional $10,500 for the development and 
administration of their complaint reporting system. As of September 30, 2002, the agent showed $176,849 in 
expenses. Unexpected first year costs for the toll free voice recognition system and unanticipated legal fees for the 
vendor resulted in an amendment to the PUC's contract for $63,990, (The vendor was named in a federal lawsuit 
seeking to overturn the No-Call List law.) The contract amendment brings the 3-year total projected cost to $173,990, 
with much of the expenditure occuring in the first year.

We would expect that at least some of these start-up costs could be avoided in Alaska by using Colorado's experience 
as much as possible. In addition, we would not have the volume of toll free calls Colorado's toll free voice recognition 
system received in the early days because we don't have that many telephone subscribers. (Colorado's designated 
agent had to expand their number of toll free lines from eight to 24 in the first month of operation to handle the volume 
of calls coming in from consumers wanting to get on the No-Call List. They had an estimated $45,000 phone bill in 
that first month from those lines.)

Page 3 of 3



A L A S K A  S T A T E  H O U S E  O F  R E P R E S E N T A T I V E S

Alaska State Capitol 
Juneau, Alaska 99801 
Room 432

Phone (907)-465-4954 
Fax# (907)-465-2418

R e p r e s e n t a t i v e  T o m  A n d e r s o n

FACSIMILE

To: Barbara Cravcr Fax: 2029

From: Josh Applebee Date: 2/7/2003

Re: House Bill 15 Draft + Amendments Pages: 10

CC:

□  Urgent □  For Review □  Please Comment □  Please Reply □  Please Recycle

Notes:

Barbara,

Attached p lease find CS for HB 15 (L&C) # 23-LS0058\D and the three conceptual 
am endm ents that the Committee adopted in their meeting on Friday Feb. 7th.

P lease call m e if there are any questions and forward to me the final copies. I am 
in Room 432

Please call my office if you have any questions at 465-4954.

-Josh  Applebee
H ouse Labor & Commerce
Committee Aide
Rep. Tom A nderson’s  Office



C o n c e p tu a l A m e n d m e n ts  to  C S H B  15 (L & C )

Made by Representative Norman Rokeberg

#1
page 2 line 20 -  delete “not more than $500” and replace with “$750”

#2
page 2 lines 22 -  delete “the Attorney General will determine the fee on a sliding scale

#3
page 2 line 27 -  delete “below the stated maximum based on revenue history of the fee
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23-LS005S\D
Craver
2/4/03

CS FOR HOUSE BILL NO. 15( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES FATE, Gara

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to establishing the Alaska No-Call List, a data base of residential 

telephone customers who do not wish to receive telephonic solicitations; providing that 

the data base be compiled at no cost to the customers; requiring paid telephonic sellers 

and paid solicitors to purchase the data base; requiring telephonic sellers to identify 

themselves; requiring telephonic solicitors who are otherwise exempt from registration 

as telephonic solicitors to file with the Department of Law and pay the data base access 

fee; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.50.475(a) is amended to read:
(a) A person is in violation of AS 45.50.471(b)(41) if the person

(1) engages in the telephonic [TELEPHONE] solicitation of a 
residential telephone customer of a telecommunications company and the customer is 
identified in the Alaska No-Call List, a data base established under (h) of this

-1-
N e w  T e x t :  U n d e r l i n e d  [ D E L E T E D  T EXT  B RACKET ED ]

CSHB 15( )
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1

section [TELEPHONE DIRECTORY AS NOT WISHING TO RECEIVE 
TELEPHONE SOLICITATIONS]; or

(2) originates a telephone call using an automated or recorded message 
as a telephonic advertisement or solicitation.

* Sec. 2. AS 45.50.475(b) is repealed and reenacted to read:
(b) The attorney general shall contract with a designated agent to maintain the 

Internet web site and data base containing the Alaska No-Call List. The Alaska No- 
Call List is established as a data base for use when verifying that residential 
subscribers in the state have given notice of objection to receiving telephonic 
solicitations. The Alaska No-Call List shall be easily accessible by persons or entities 
desiring to make telephonic solicitations and by state and local law enforcement 
agencies. The following apply to the Alaska No-Call List:

(1) the attorney general shall, by regulation, establish guidelines for the 
designated agent for the development and maintenance of the Alaska No-Call List so 
that

(A) there is no cost for a residential subscriber to provide 
notification to the designated agent that the subscriber objects to receiving

\      teiephonic solicitations;
(B) there is an annual data base access fee of not-more thtHt

7 5 0
$500 -for persons or entities that wish to make telephonic solicitations or 
otherwise access the data base of telephone numbers and zip codes contained 
in the Alaska No-Call List data base; the attorney-general shall daleaaine-the. 
'■ê -on.-a. sliding scale; money collected under this section by the designated 
agent must cover the costs of creating, maintaining, and updating the data base, 
maintaining the online complaint system, and reimbursement to the attorney 
general for relevant expenditures; the attorney general may annually adjust the 
fees b&low the-at-ated maximum based on revenue hiatuiy of the fiH^Hefcci ve4
by the designated agent; the designated agent shall provide means for online 
registration and credit card payment of fees; when initially registering for the 
Alaska No-Call List, each person or entity shall provide information required 
by the attorney general, including a current business name, business address,
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1 electron ic mail address, i f  available, and telephone number, and this 

in fo rm ation shall be revised when changes to it occur;

(C ) a residentia l subscriber may give notice to the designated 

agent o f the person's ob jection to receiv ing telephonic so lic ita tions, or may 

revoke notice, by

( i) entering the area code, telephone number, and zip 

code o f the subscriber d irec tly into the data base by way o f the 

designated state In ternet web site; or

( i i) using a touch-tone telephone to enter the area code, 

telephone number, and zip code o f the subscriber by way o f a 

designated statewide, to ll- free telephone number mainta ined by the 

designated agent as part o f the Alaska N o -C a ll L is t program ;

(D ) the date o f every notice received under (C ) o f this 

paragraph is recorded and included as part o f the in fonna tion in the A laska No- 

Call L is t;

(E) the designated agent shall, subject to supervision by the 

attorney general, revise in fonna tion about the A laska No-Ca ll L is t program on 

the designated state Internet web site;

(F) the designated agent or a person o r en tity co llec ting 

in fo rm a tion to be transm itted to the designated agent may not use o r distribute 

subscriber in fo rm a tion contained in the A laska No-Ca ll L is t except as 

expressly authorized under this subsection;

(G ) the methods by which additions, deletions, changes, and 

mod ifica tions are made to the Alaska No-Ca ll L is t data base are available to 

persons or entities on request; the methods must include provis ions to remove 

a telephone number that has been disconnected or reassigned from the Alaska 

No-Ca ll L is t on at least an annual basis;

(H ) the designated agent shall mainta in an automated, online 

comp la in t system fo r residentia l subscribers to report suspected vio la tions 

using the designated state Internet web site; the automated, on line compla in t 

system must be able to e lec tron ica lly co llect, sort, and report suspected

-3-
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violations to the appropriate state enforcement agency for enforcement 
purposes;

(I) the Alaska No-Call List is available online at the Alaska 
No-Call List web site to a person or entity desiring to make telephonic 
solicitations if the person or entity paid the access fee under (B) of this 
paragraph; the list shall be available in a text or other compatible format, at the 
discretion of the attorney general, but shall allow telephonic solicitors to select 
and sort by specific zip codes and telephone area codes; and

(J) other matters relating to the data base as the attorney 
general considers necessary or desirable are covered by regulation;

(2) if the appropriate federal agency establishes a single national data 
base of telephone numbers of residential subscribers who object to receiving 
telephonic solicitations, the designated agent shall, at no additional charge, include 
that portion of a single national data base that relates to this state in the Alaska No- 
Call List established under this subsection;

(3) the state is not liable to a person for gathering, managing, or using 
information in the Alaska No-Call List data base under this subsection or for enforcing 
the provisions of this subsection;

(4) the designated agent is not liable to a person for performing the 
designated agent's duties under this subsection unless, and only to the extent that, the 
designated agent commits a willful and wanton act or omission;

(5) the designated agent shall revise the data base on a periodic basis 
with information provided by residential subscribers and local exchange providers;

(6) a person may not place or remove the telephone number of another 
person on the Alaska No-Call List without the authorization of the person to whom the 
number is assigned;

(7) the attorney general shall submit a report to the standing Finance 
Committees of the Alaska Legislature not later than January 31 each year; the report 
must include

(A) an account of fee revenue received under this section in the 
previous 12 months;

CSHB 15( ) -4-
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(B) expenditures for administration of the Alaska No-Call List 
program for the previous 12 months;

(C) projections of fee revenue for the next 12 months; and
(D) projections of expenditures for administration of the 

program for the next 12 months, including the expenditures of the designated 
agent and expenditures of the attorney general.

* Sec. 3. AS 45.50.475(d) is amended to read:
(d) A person who employs individuals to engage in telephonic 

[TELEPHONE] solicitations is not liable for the violation of this section 
[AS 45.50.475] if an employee solicits a residential telephone customer who is 
identified in the data base [TELEPHONE DIRECTORY] as not wishing to receive 
telephonic [TELEPHONE] solicitations if the person established that

(1) the person has adopted and implemented written procedures to 
comply with (a) of this section including corrective actions where appropriate;

(2) the person has trained its personnel in the procedures established 
under (1) of this subsection;

(3) the call that violated this section [AS 45.50.475] was made 
contrary to the procedures and policies established by the person; and

(4) calls on behalf of the person that result in violations of this section 
occur not more than twice in a 30-dav period [AS 45.50.475 ARE INFREQUENT].

* Sec. 4. AS 45.50.475(e) is amended to read:
(e) An individual who solicits a residential telephone customer who is 

identified in the data base [TELEPHONE DIRECTORY] as not wishing to receive 
telephonic [TELEPHONE] solicitations is not liable for the violation of this section 
[AS 45.50.475] if the individual establishes that the individual did not intend to make 
a call in violation of this section [AS 45.50.475] and did not recklessly disregard 
infonnation or policies and procedures that would have avoided the improper call.

* Sec. 5. AS 45.50.475(g)(3) is amended to read:
(3) "telephonic [TELEPHONE] solicitation"

(A) means a voice or telefacsimile communication over a 
[THE SOLICITATION BY A PERSON BY] telephone ljne [OF A

WORK D R A FT WORK D R A FT 23-LS0058\D
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CUSTOMER AT THE RESIDENCE OF THE CUSTOMER] for the purpose 
of encouraging the [CUSTOMER TO] purchase, lease, or rental of or
investment in property, goods, or services, or the making of [MAKE] a 
donation;

(B) does not include
(i) calls made in response to a request or inquiry by the 

called customer or communication made during a call made by the 
customer;

(ii) calls made by a charitable organization, a public 
agency, or volunteers on behalf of the charitable organization or public 
agency to members of the organization or agency or to persons who, 
within the last 24 months, have made a donation to the organization or 
agency or expressed an interest in making a donation;

(iii) calls limited to soliciting the expression of ideas, 
opinions, or votes;

(iv) business-to-business calls; or
(v) a person soliciting business from prospective 

purchasers who have, within the last 24 months, purchased from the 
person making the solicitation or from the business enterprise for which 
the person is calling but only if the person or business enterprise has 
not received a written request from the prospective purchaser asking 
that telephonic [TELEPHONE] solicitations cease; the person or 
business enterprise is presumed to have received a written request no 
later than 10 days after the prospective purchaser mailed it, properly 
addressed and with the appropriate postage.

* Sec. 6. AS 45.50.475 is amended by adding a new subsection to read:
(h) A person required to register under AS 45.63.010 or AS 45.68.010(b), or a 

person who is exempt from registration under AS 45.63.080, shall purchase access to 
the appropriate data base from the designated agent with which the attorney general 
has entered into a contract.

* Sec. 7. AS 45.63.010(b) is amended to read:

CSHB 15( ) -6-
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(b) To register under (a) of this section, a person shall file with the department
(1) a notice of intent to engage in a solicitation campaign; a separate 

notice of intent shall be filed for each solicitation campaign;
(2) an irrevocable consent appointing the department the person's agent 

for the receipt of service of process in a couit action or other proceeding against the 
person, or the successor in interest of the person, for a violation of this chapter; [AND]

(3) an acknowledgment from the designated agent that the person 
has paid the data base access fee under AS 45.50.475(b)(1)(B): and

(4) a signed statement that the person has read and will comply with 
this chapter and the regulations adopted under this chapter.

* Sec. 8. AS 45.63.010(c) is amended to read:
(c) Registration under (b) of this section is not complete until the telephonic 

seller receives an acknowledgment [ACKNOWLEDGEMENT] from the department 
that the seller has complied with (b) of this section and the telephonic seller has the 
data base of telephone numbers of residential customers who do not wish to 
receive telephonic solicitations.

* Sec. 9. AS 45.63 is amended by adding a new section to read:
Sec. 45.63.045. Required representations. A telephonic seller

(1) shall, promptly and in a clear and conspicuous manner, disclose the 
registered seller's name and telephone number, whom the registered seller represents, 

and that the call is a sales call; and
(2) shall provide the infonnation under (1) of this section at any time 

during the conversation after it is provided under (1) of this section if requested by a 
person at the number called; and

(3) may not repeatedly cause a telephone to ring or engage a person in 
a telephone conversation repeatedly or continuously with the intent to annoy, abuse, or 
harass a person at the telephone number called.

* Sec. 10. AS 45.50.475(c) is repealed.
* Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to 

read:
DATA BASE SETUP, (a) Not later than January 1, 2004, the attorney general shall

WORK D R A FT WORK D R A FT 23-LS0058VD
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contract with a designated agent to maintain the Internet web site and data base containing the 
Alaska No-Call List. If only one entity bids on the contract, the attorney general may, at the 
attorney general's discretion, award the contract. If no responsive and responsible bids are 
received, the attorney general may advertise again for bids. The contract must begin not later 

than July 1, 2004.
(b) Not later than six months after the beginning of the contract, the designated agent, 

using the designated state Internet web site, shall develop and maintain the Alaska No-Call 
List data base with information provided by residential subscribers.

* Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

TRANSITIONAL PROVISIONS: REGULATIONS. Notwithstanding sec. 13 of this 
Act, the attorney general may proceed to adopt regulations necessary to implement this Act. 
The regulations take effect under AS 44.62 (Administrative Procedure Act), but not before the 
effective date of secs. 1 - 10 of this Act.

* Sec. 13. Sections 1 - 10 of this Act take effect July 1, 2004.
Sec. 14. Sections 11 and 12 of this Act take effect immediately under AS 01.10.070(c).

CSIIB  15( ) -8-
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February 7, 2003

Testimony in Support of HB 15 - Alaska No-Call List
AkPIRG wishes to  voice its strong support for HB 15, which will allow Alaskans to  opt out o f 
the evcr-increasing barrage o f telemarketing calls. This forward-thinking legislation will not only 
protect consumers from unwanted solicitations, but will assign the cost o f  establishing the no-call 
list to the entities wishing to conduct that sort ofbusiness. This indeed should be the price for 
doing such business in Alaska.

The bill is not overly broad in its limitations. I1B 15 allows non-profit charities to obtain the no­
call list for free and establishes a reasonable fee for business entities. Tt also allows businesses to 
maintain contact with their consumers.

Other states have taken the lead in establishing no-call lists. The Federal Trade Commission 
(FTC) plans to establish a national no-call list “as soon as funding is available." FTC documents 
and HB 15 both specify provisions that will make the interface between these two lists easy to 
accomplish.

AkPIRG urges quick passage and adoption ofH B  15.

Steve Cleary
AkPIRG
278-3661
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Sponsor Statement 
House B i l l 15

“ A n A ct re la tin g  to estab lish ing the A la sk a  N o -C a ll L is t , a  da ta  base o f  re s id en tia l te lephone 
custom ers w ho do no t w ish to receive te lephon ic  so lic ita tion s ; p ro v id in g  tha t the d a ta  base be 
com p lied  at no  cost to the custom ers ; re q u ir in g  pa id  te lephon ic  se lle rs  to pu rch ase  the da ta  
base ; re q u ir in g  te lephon ic  se lle rs  to id en tify  them selves; req u ir in g  te lephon ic  so lic ito rs  who 
a re  o therw ise exem pt from  reg is tra tion  as te lephon ic  so lic ito rs  to file  w ith the D ep a rtm en t o f  
L aw  and pu rchase  the da ta  base; and p ro v id in g  f o r  an e ffective  date .”

House Bill 15 comes before the legislature because Alaska is no longer exempt from the annoying 
telephone calls, usually during the inconvenient hours, asking our citizens, especially seniors to buy 
something. During the past few years this industry has grown across the nation with offers to buy 
everything from vacation homes to stocks. Many of us have also heard about the growing scam- 
market, stealing life savings from senior citizens or others who are taken in by slick talking 
charlatans.

House Bill 15 allows our constituents to reduce the number of calls from telephone solicitors by 
adding their phone numbers to the Alaska No-Call List, a data base of those wishing not to be 
disturbed. The bill requires that businesses wishing to conduct telephone soliciting in Alaska to 
register and purchase the data base list from the stale. It does not restrict the free distribution of that 
list to other telephone solicitors. The Alaska No-Call Bill also establishes a system in which 
individuals who are contacted, in violation of this bill will be able to easily file a complaint.

The Alaska No-Call bill does not end all forms of telephone soliciting. For many years, our non­
profits have used the telephone asking for donations or offering tickets to various concerts. This will 
not end because for many of these organizations the phone call is the most valuable donation 
resource available. These non-profits will be able to continue. Likewise businesses with established 
data bases built on prior customer contact will not be prevented from calling their customers.

House Bill 15 will begin the process of eliminating those unsolicited phone calls asking you about 
your mortgage rate or if you want aluminum siding. Along with the regulations that will be 
promulgated, perhaps by next year at this time Alaskans will once again be able to sit down at the 
dinner table without the interruption of answering the phone, only to hear a complete stranger on the 
other end.
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STATE OF ALASKA

m e m o r a n d u m August 30, 2002

SUBJECT: Alaska No-Call List (Work Order No. 23*LS0058\A)

TO: Represemative Hugh Fate 
Attn: Jay

FROM: Barbara R. Craver 
Legislative Counsel

You requested a bill drafted along the lines of the Colorado No-Call List, which was 
recently enacted by the State of Colorado, 6-1-901 - 6-1-908 C.R.S. I merged features of 
the Colorado bill into the existing law in Alaska regarding unwanted telephone 
solicitations.

Section 1. This section establishes that calling a person on the Alaska No-Call List is a 
violation of AS 45.50.471(b)(41), a section concerning unfair trade practices and 
consumer protection.

Section 2. This section reflects the provisions of the Colorado law found in 
C.R.S. 6 1 905 concerning the development and maintenance of the No-Call List. As I 
discussed with Jay, the attorney general will continue to administer this aspect of 
consumer protection, rather than Alaska's counterpart of Colorado's public utilities 
commission.

Sections 3 and 4. AS 45.50.475(d) and (e) already contain many of the provisions found 
in C.R.S. 6-1-906 of the Colorado law, so only minor technical changes were made to 
reflect the new database.

Section 5. This subsection of existing AS 45.50.475(g)(3) is modified to reflect the more 
expansive definition of "telephonic solicitation” found in the Colorado law - which 
includes facsimile transmissions and repeated calls. C.R.S. 6-1-903(10).

Section 6. This section requires that entities that make telephone solicitations, even if not 
required to register as telephone solicitors under AS 45.63.080, must purchase the 
database. It is not clear to me the extent of the Colorado law requiring the purchase of 
the database, but the wide use and distribution of the list is clearly in the best interest of 
consumers. This will not impose the cost of the database on non-profit or charitable 
organizations, but will require telephone solicitors to buy the list.



Sections 7 and 8. These sections require telephonic sellers to submit their payment for 
the database at the time of registration and to have the database before beginning any 
telephonic solicitation. The attorney general would forward the payment to the database 
provider as a part of the registration process.

Section 9. A new section is added to AS 45.63 to mirror C.R.S. 6-1-702, which is 
incorporated into the Colorado No-Call List requirements at C.R.S. 6-1-904(2). This 
requires a telephonic solicitor to inform the person called of the name, number and whom 
the caller represents within the first minute of the call. It also prohibits repeated calls or 
ringing of a phone by solicitors.

Section 10. This section repeals AS 45.50.475(c) which is superseded by the new 
database provisions.

Section 11. This temporary law establishes the deadlines for contracting with a 
designated agent to operate the database, and for the starting date of the database 
operation.

Section 12. The attorney general is directed to immediately begin to formulate and adopt 
regulations to implement the No-Call List.

Section 13. The effective date of the No-Call List is July 1, 2004.

Section .14. There is an immediate effective date for the temporary law in sections 11 
and 12.

If! may be of further assistance, please advise.

BRC:med
02-536.mcd

R epresentative H ugh Fate
August 30, 2002
Page 2
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A A R P  Alaska

H o n o ra b le  T om  A n d e rs o n , C h a ir 
H o u se L a b o r a n d C om m e rc e  C om m itte e  
A la s k a  C ap ita l, R o om  432 
J u n e a u , A K 9 9 8 0 1 -1 1 8 2

February 2, 2003 RE: HB 15 (Fate)

D e a r C h a ir A n d e rs o n :

O n b e h a lf o f th e A A R P  m em b e rs in A la s k a , w e e n c o u ra g e  y o u and y o u r c o lle a g u e s 
o n th e H o u se L a b o r and C om m e rc e  C om m itte e  to s u p p o r t H B 15, a u th o re d  by 
R e p re s e n ta t iv e  B u d F a te a n d  c o -s p o n s o re d  b y R e p re s e n ta t iv e  L e s G a ra .

W ell o v e r  h a lf  th e  n u m b e r  o f  p e o p le  ta r g e te d  b y  te le m a rk e te r s  e a c h  
d a y  a re  a g e  50 a n d  o v e r  -  a n d  m a n y  o f  th e m  a r e  y o u r  o w n  
c o n s t i tu e n ts .

A A R P’s  p e r s p e c t iv e :

In 2 0 0 3 , a d o z e n  s ta te s a re w a g in g  c am p a ig n s o n  th e im p o r ta n t is s u e o f D o N o t 
C a ll -  g o o d new s to  th e te n s o f m illio n s o f A m e r ic a n s  re ce iv in g u n s o lic ite d  ca lls e v e ry 
d a y . Do N o t C a ll e ffo r ts  w ill m e a n in c re a s e d p r iv a c y an d d e c is io n -m a k in g  p o w e r fo r 
c o n s um e rs .

O n D e c em b e r 18 , 2 0 0 2 th e -F e d e ra l T ra d e  C om m is s io n  (F T C ) a n n o u n c e d  its 
re v is io n s to th e  T e le m a rk e t in g  S a le s R u le . T h is  is a fin a l ru le  bu t w ill n e e d a 
C o n g re s s io n a l a p p ro p r ia t io n  b e fo re  it c a n be Im p lem e n te d . It e x p lic it ly d o e s n o t 
p re em p t s ta te  law  in an y w a y . T h e  FTC a n tic ip a te s th a t th e  D o N o t Ca ll re g is try  w ill be 
u p an d ru n n in g by th e  s um m e r o f 2 0 03 .

T h e  FTC d o e s n o t re g u la te  in tra s ta te  ca lls . T h e FTC C h a ir h a s e x p la in e d th a t it is 
v e ry ha rd to p re d ic t h ow  m a n y ca lls th e n ew  fe d e ra l re g is try  w ill p re v e n t, a s 
te lem a rk e te rs  m a y e s ta b lis h  in -s ta te  ca ll c e n te rs  to a v o id  th e  fe d e ra l law . T h e re fo re , 
s ta te  law  is c ru c ia l to  c o v e r a n y A la s k a -o r ig in a te d  ca lls .

3 5 0 1  C S tree t, S u ite  1 4 2 0  I A ncho rage , AK 9 9 5 0 3  19 0 7 -3 4 1 -2 2 7 7  19 0 7 -3 4 1 -2 2 7 0  fa x  1 1 -8 7 7 -4 3 4 -7 5 9 8  TTY 

Jam e s G. Parke l, P re s id en t |  W illiam  D. N ovelll, Execu tive D irecto r an d  CEO | w w w .a a rp .o rg

http://www.aarp.org
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T h e F T C  h a s no ju r is d ic t io n  o v e r c om m o n  c a rr ie rs  (s u c h a s lo n g -d is ta n c e  
c om p a n ie s  o r a ir l in e s ) , b a n k s , c re d it u n io n s , o r in s u ra n c e  c om p a n ie s . T h e re  is n o 
lim ita t io n  on th e  s ta te s  to re g u la te  th e s e  c a lls  a n d  s ta te  law  is n e e d e d to a d d re s s th e  

e x em p t io n s to th e  F T C  ru le .

In a d d it io n , te le p h o n e  c a lls  s o lic it in g m o n e y fo r c h a r ita b le  in s titu t io n s o r p o lit ic a l 
o rg a n iz a t io n s a re  n o t c o v e re d  b y th e  T e le m a rk e t in g  S a le s  R u le . A la s k a  h a s th e 
a u th o r ity  to re g u la te  th e s e  ty p e s  o f s o lic ita t io n s s h o u ld  th e  L e g is la tu re  d e c id e  to in c lu d e 

th em .

R e a lis t ic a lly , it m a y be d if f ic u lt to  h a ve c om p re h e n s iv e  fe d e ra l e n fo rc e m e n t o f a 
n a tio n a l D o  Mot C a ll la w  c o v e r in g  m ill io n s o f p e o p le , g iv e n  th e  re la tiv e ly sm a ll s iz e  o f 
th e  F TC 's s ta f f d e v o te d  to  th is  is s u e a n d th e  re s o u rc e s  a v a ila b le  to f ig h t a b u s e  o f 
c o n s um e rs . A la s k a  is in a m u c h  b e tte r p o s it io n  to  d e te c t , d e te r , an d p ro s e c u te  D o N o t 
C a ll v io la t io n s . A A R P  b e lie v e s  a s ta te  law  th a t is e n fo rc e a b le  in s ta te  c o u r t is e s s e n tia l 
to  g iv e th e  law  s om e  n e e d e d  te e th . W ith o u t a s ta te  s ta tu e , s om e te le m a rk e te rs  m a y n o t 
h a v e  a s tro n g  in c e n t iv e  to c a re fu lly  m o n ito r , u p d a te , a n d fo llo w  Do N o t C a ll lis ts .

T h e re  w ill b e a tra n s it io n  p e r io d w h e re b y  th e  F T C  w ill se t up a s y s tem  to  a c c e p t 
s ta te  Do N o t C a ll lis ts (m a n y s ta te s  a lre a d y  h a v e  th em ) . A s th e  re g is tra t io n  p ro c e s s 
p ro g re s s e s , th e F T C  w ill h a v e m o re d e ta ile d  in fo rm a t io n  fo r c o n s um e rs a n d s ta te s . It 
w o u ld  be h e lp fu l if A la s k a  w r ite s  o u r D o N o t C a ll la w  to  a llo w  tra n s fe r o f in fo rm a tio n  
b e tw e e n th e  S ta te  a n d th e  F T C  so th a t th e re  is a "m a s te r " lis t o f c o n s um e rs w h o  d o  no t 
w a n t to be c a lle d .

It s h o u ld  be m u c h m o re c o s t-e f fe c t iv e  fo r A la s k a  to  e n a c t a D o N o t C a ll la w  iri 2 0 0 3 
s in c e  w e w ill n o t h a v e  to  b e a r th e  e x p e n s e  o f c o lle c t in g , u p d a tin g , a n d d is s em in a t in g  
th e  Do N o t C a ll lis... T h e  F T C  w ill a l lo w  c o n s u m e rs  to re g is te r fre e -o f-c h a rg e  an d w ill 
u s e  a s lid in g s c a le  to c h a rg e  te le m a rk e te rs  fo r a c c e s s  to  th e lis t.

T h e FTC  e x e m p te d  e x is t in g  b u s in e s s re la t io n s h ip s  from  c o v e ra g e  and th e n o n ly  if a 
c o n s u m e r h a s a c tu a lly  p u rc h a s e d  g o o d s o r s e n / ic e s  w ith in  th e  la s t 18 m o n th s . If a 
c o n s u m e r m ad e o n ly  a n in q u ir y  o r a p p lic a t io n , th e y  c a n c a ll th e  c o n s um e r fo r o n ly  3 
m o n th s , a n d th e n  m u s t n o t ca ll. H ow e ve r , if a c o n s u m e r g iv e s a "D o N o t C a ll" m e s s a g e 
to a bu s in e s s , re g a rd le s s  o f w h e n  th e y  ca ll, it " tru m p s " th e  w in d o w  in w h ic h  th e y ca n 
c a ll. In o th e r w o rd s , if a c o n s u m e r b u ys s o m e th in g  from  S e a rs and S e a rs c a lls  b a c k s ix 
m o n th s la te r , o n c e  th e c o n s u m e r s a y s "d o n o t c a ll m e a n ym o re " , th e y  c a n n o t ca ll a g a in .
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T h is  is th e  o n ly  e x em p t io n , w h ic h  m a k e s th e  fe d e ra l “f lo o r " s tro n g e r th a n  m a n y  
e x is t in g  s ta te  law s . S h o u ld  A la s k a  c h o o s e  to  fill in th e  g a p s w h e re  t t ie  F T C  c a n n o t a c t 
o r h a s c h o s e n no t lo  a c t (ie ., fo r p o lit ic a l c a lls o r c h a r it ie s ) , A A R P  w ill s u p p o r t th e  

s tro n g e r s ta te  law .

D o N o t C a ll la w s d o n o t re g u la te  th e  in d u s try  p e r se . In s te a d , th e y g iv e  c o n s u m e rs  
m o re c o n tro l o v e r u n s o lic ite d  in tru s io n s in to  th e ir h om e s , a n d  he lp a vo id p o te n t ia l ly  
f ra u d u le n t te le m a rk e t in g  c a lls  -  m a n y o f w h ic h  a re ta rg e te d  to w a rd  s e n io rs  in y o u r 

d is tr ic t.

T h e s e  law s a ls o  w o n ’t s to p  e v e ry u n s o lic ite d  c a ll fro m  c om in g  to  c o n s u m e rs  w h o 
s ig n u p fo r th e  lis t. A A R P  re c o m m e n d s m a k in g  th e s e  e x em p tio n s as n a r ro w  a s 
po s s ib le , s o  th a t c o n s u m e rs  in A la s k a w h o  c h o o s e  to  p la c e th e ir n am e s on a D o No* 
C a ll lis t e x p e r ie n c e  a tru ly  s ig n if ic a n t re d u c t io n  in c a lls .

W h y  sh ou ld  D o  N o t C a ll  be  a k e y  issue f o r  le g is la to rs ?

T h e  n u m b e r o f u n s o lic ite d  te le m a rk e t in g  ca lls th a t re s id e n ts  o f A la s k a  re c e iv e  •■> 
s ta g g e r in g . T h e s e  ca lls p re s e n t a s ig n if ic a n t p r iv a c y  c o n c e rn  fo r in d iv id u a ls  w h o  a re 
tire d  o f m u lt ip le , d a ily  in tru s io n s in to  th e ir p r iv a c y .

In to d a y 's  in fo rm a tio n  te c h n o lo g y a g e , c o n s t itu e n ts  v a lu e  th e ir p r iv a c y m o re  th a n 
eve r. A A R P  b e lie v e s th a t, a s c o n s um e rs , th e y  h a v e  th e  r ig h t to be fre e  fro m  u n s o lic ite d  
ca lls in to th e ir h om e s , an d th a t th e y s h o u ld n ’t h a v e  to  be fo rc e d  to s c re e n c a lls  b y 
p u rc h a s in g  a c a lle r ID s y s tem  o r a n sw e r in g  m a c h in e . T h e v a s t m a jo r ity  o f A m e r ic a n s  -  
up to 9 7  p e rc e n t a c c o rd in g  to  som e s u rv e y s -  a g re e w ith th is  po s it io n .

D o N o t C a ll le g is la t io n  is a n o n -p a r t is a n  is s u e . H B 15 ha s a R e p u b lic a n  a u th o r a n d 
D em o c ra t c o -s p o n s o r . L a s t ye a r , n in e R e p u b lic a n s a n d s ix  D em o c ra ts jo in e d  a s c o ­
s p o n s o rs , in c lu d in g  S p e a k e r B r ia n P o rte r . W e  e n c o u ra g e  y o u a n d y o u r C om m it te e  
c o lle a g u e s to  jo in  R e p re s e n ta t iv e  F a te a s c o -s p o n s o rs  on th is  b ill.

W e  lo o k fo rw a rd  to y o u r s u p p o rt o f th is  b ill in th e  H o u s e L a b o r a n d C om m e rc e  
C om m itte e  a n d w e s in c e re ly  th a n k you in a n t ic ip a t io n  o f th a t s u p p o rt.



0 2 / 0 2 / 2 0 0 3  2 0 : 1 4  F A A

T h a n k  y o u fo r y o u r c o n s id e ra t io n . 

S in c e re ly ,

M a rg u e r ite  S te ts o n  
A A R P  A la s k a
E x e c u t iv e  C o u n c il M em b e r fo r A d v o c a c y 
3 0 0 9 N o r th w o o d  S tre e t 
A n c h o ra g e , A K  99 5 1 7 *1 8 7 1 
9 0 7 .2 4 5 .5 2 5 9  vo ic e 
9 0 7 .2 4 5 .5 2 7 9  fa x  
ffm a s@ a u ro ra .u a f .e d u

c c : R e p re s e n ta t iv e  B u d F a te 
V ic e -C h a ir B o b L ynn 
R e p re s e n ta t iv e  N a n c y D a h ls tro m  
R e p re s e n ta t iv e  C a r l G a tto  
R e p re s e n ta t iv e  N o rm a n Rokeberg 
R e p re s e n ta t iv e  H a rry C raw fo rd  
R e p re s e n ta t iv e  D a v id G u tte n b e rg  
R e p re s e n ta t iv e  L e s G a ra 
M a r ie D a r lin  
P a tr ic k L u b y

mailto:ffmas@aurora.uaf.edu


L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 4, 2003

SUBJECT: Draft CSHB 15( ): Changes made to original bill 
(Work Order No. 23-LS0058\D)

TO:

FROM:

Representative Hugh Fate 
Attn: Jim Pound

Barbara R. Craver 
Legislative Counsel

Attached is the new version of your bill. I had to make some changes which 1 wish to 
briefly point out to you. I do not think that any of these changes alter the substance of the 
bill, but let me know if you need to discuss further.

1. The bill title was modified to reflect that "paid solicitors," a term only used in 
charitable solicitations in AS 45.68, are being required to use the Alaska No-Call List.

2. Section 2 has a new sentence added to AS 45.50.475(b) to give the attorney 
general the authority to hire a designated agent. The only other reference is in temporary 
law. There is an internal reference in section 2 "registered under (B) of this paragraph." 
That has been changed to "paid the access fee under (B) of this paragraph." Finally, 
AS 45.50.475(b)(1)(B) requires a "sliding scale" fee, but does not indicate on what the 
sliding scale is to be based.

3. I am not including the addition of "paid solicitor" to the definitions section 
AS 45.63.100(6) because that definition section only applies to AS 45.63, and paid 
solicitors are a term only used in AS 45.68, except for one reference in AS 45.63.080(9) 
under the exclusions to chapter 63.

If I may be of further assistance, please advise.

BRC:med
03-101.mod

Enclosure
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Representative Hugh (Bud) Fate

Phone: (907) 465-4976
Fax: (907) 465-3883
Toll Free: (866) 465-4976

State Capitol, Room 128 
Juneau, AK  99801

Co-Chair Resources 
Member:

M ilitary c£ Veterans Affairs
Oil & Gas 

Transportation

Sponsor Statement 
H ouse B i l l 15

“ An A c t re la t in g  to  estab lish ing the A la sk a  N o -C a ll L is t , a data base o f  re s id en tia l telephone 
cu stom ers w ho d o  no t w ish to receive te lephon ic  so lic ita tions ; p ro v id in g  th a t the da ta  base be 
com p lied  a t no  cost to the custom ers; re q u ir in g  pa id  te lephon ic se lle rs  to  pu rchase  the data 
base; re q u ir in g  te lephon ic  se lle rs to id en tify  them selves; requ irin g  te leph on ic  so lic ito rs  who 
a re  o th e rw ise  exem pt from  reg is tra tion  as te lephon ic  so lic ito rs to fi le  w ith  the D epa rtm en t o f  
Law  an d  pu rch a se  the da ta  base; and p ro v id in g  fo r  an  effective date .”

House Bill 15 comes before the legislature because Alaska is no longer exempt from the annoying 
telephone calls, usually during the inconvenient hours, asking our citizens, especially seniors to buy 
something. During the past few years this industry has grown across the nation with offers to buy 
everything from vacation homes to stocks. Many of us have also heard about the growing scam- 
market, stealing life savings from senior citizens or others who are taken in by slick talking 
charlatans.

House Bill 15 allows our constituents to reduce the number of calls from telephone solicitors by 
adding their phone numbers lo the Alaska No-Call List, a data base of those wishing not to be 
disturbed. The bill requires that businesses wishing to conduct telephone soliciting in Alaska to 
register and purchase the data base list from the state. It does not restrict the free distribution of that 
list to other telephone solicitors. The Alaska No-Call Bill also establishes a system in which 
individuals who are contacted, in violation of this bill will be able to easily file a complaint.

The Alaska No-Call bill does not end all forms of telephone soliciting. For many years, our non­
profits have used the telephone asking for donations or offering tickets to various concerts. This will 
not end because for many of these organizations the phone call is the most valuable donation 
resource available. These non-profits will be able to continue. Likewise businesses with established 
data bases built on prior customer contact will not be prevented from calling their customers.

House Bill 15 will begin the process of eliminating those unsolicited phone calls asking you about 
your mortgage rate or if you want aluminum siding. Along with the regulations that will be 
promulgated, perhaps by next year at this time Alaskans will once again be able to sit down at the 
dinner table without the interruption of answering the phone, only to hear a complete stranger on the 
other end.
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This legislation does not affect the operations of this department.
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Homo Inspectors/Contractors
D epartm en t: Labor and Workforce Development
BRU: Labor Standards & Safety________
C o m ponen t: Mechanical Inspection___________

Sponsor:
Requester:

Representative Rokeberg
House L&C Component Number: 346

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 o.o 0 .0

zCAPITAL EXPENDITURES

n zCHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate of any current year (FY2003) cost: None

Check this box (X) if funding fo r th is bill is included in the Governor’s FY 2004 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill relates to home inspections and licensed contractors which are functions of the Department of Community 
and Economic Development. The proposed changes to AS 08 do not affect the Department of Labor and Workforce 
Development. The department anticipates no fiscal impact.

Prepared by: 
Division:

Approved by: 
Agency:

(Rov 1/ZG/2000 OMB)

Hali Denton, Acting Director Phone: 465-4855
Labor Standards & Safety Date/Time: 1/28/03 12:27 PM

Greg O'Claray, Commissioner Date: 01/28/03
Department of Labor and Workforce Development_________

F or distribution inform ation, call the  G overn o r's  Legislative Office
Page 1 o f  1__



F I S C A L  N O T E

2003 LEG IS LA T IV E  SESSION Bill Version: HB 9
() Publish Date: _____

STATE OF ALASKA Fiscal Note Number: _____

Revision Date/Time (Note if correction):________________ Dept. Affected;_________Revenue________
Title Home inspectors / contractors__________________BRU Alaska Housing Finance Corp.

 Component Operations______
Sponsor Rep. Rokeberg________________________________________________________________________
Requester (H) Labor and Commerce Committee____________Component No. 110

Expenditures/Revenues____________________________ (Thousands of Dollars)________________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CHANGE IN REVENUES ( ) I 0 .0 I 0 .0 0 .0 0 .0 0 .0 0 .0

FUND SOURCE_____________________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

•

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate o f any current year (FY2003) cost: 0.0
Mark this box (X) if funding fo r this bill is Included in the Governor's FY 2004 budget proposal: 

POSITIONS ___________  _______
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

AS 18.56.300 is amended to establish a system for state-licensed home inspectors for the approval of homes for 
mortgage purchases by AHFC. The current construction standard is approved by the International Conference of 
Building Officials (ICBO).

Any AHFC costs of this new licensing program would relate to educational efforts regarding the changes to the home 
inspection process. For example, homebuyers, realtors, homebuilders and mortgage lenders will need to know of the 
new requirements to ensure minimal disruptions in closing home mortgage transactions. These activities can be 
adequately covered within AHFC's annual budget authorizations.

Prepared by: 
Division

Approved by: 
Agency

Bryan Butcher Phone 330-8445
Alaska Housing Finance Corporation Date/Time 1/28/03 12:23 PM

Larry Persily, Deputy Commissioner Date 1/28/2003
Department of Revenue

(Revised 9/2002 OMB) Page 1 o f 1_



P r e s e n t a t i o n  to  th e  H ouse L a h o r  and Commerce C o m m ittee  2 /7 /0 3  

C h a irm an  A n d erso n  and c o m m itte e  m em bers - -

I am r e p r e s e n t i n g  AARP o f  A la sk a  a s  C o o r d in a to r  o f  t h e  V o lu n te e r  

C a p i t a l  C i ty  T ask  F o r c e .  Our a s s ig n m e n t  i s  to  p r e s e n t  to  you th e  AARP 

p o s i t i o n  on i s s u e s  o f  c o n c e rn  to  o u r  7 1 ,0 0 0  A la sk a  m em b ers. The T ask  

F o rc e  i n c l u d e s  r e p r e s e n t a t i v e s  from  o t h e r  s e n i o r  and r e t i r e e  o r g a n i z a ­

t i o n s  who h a v e  l i k e  c o n c e r n s .

Today I w an t t o  c a l l  y o u r  a t t e n t i o n  to  th e  l e t t e r  from  o u r  A la sk a  AARP 

S t a t e  O f f i c e  in  s u p p o r t  o f  t h i s  l e g i s l a t i o n  -  HP 15 . L a s t  s e s s i o n  c o n ­

s i d e r a b l e  t im e  was s p e n t  on t h i s  Oo ^ o t  C a l l  l e g i s l a t i o n ,  a s  

R e s p r e s e n t a t i v e  P ra w fo rd c a n  v e r i f y .  So much o f  th e  i n i t i a l  w ork h a s  

b een  d o n e .

And a l th o u g h  th e  F e d e r a l  T ra d e  C om m ission  h a s  an n o u n ced  r e v i s i o n s  to  

t h e i r  t e l e m a r k e t i n g  r u l e s ,  i t  d o e s  n o t  r e g u l a t e  i n t r a s t a t e  c a l l s .  And 

a l th o u g h  I w ould  g u e s s  t h a t  many o f  t h e  c a l l s  A la s k a n s  g e t  a r e  from  o u t  

o f  s t a t e ,  t h e s e  t e l e m a r k e t e r s  c o u ld  s im p ly  s e t  up i n - s t a t e  c a l l  c e n t e r s .  

T h e r e f o r e ,  i t  b e h o o v e s  A la sk a  to  h a v e  o u r  own Do Not C a l l  s t a t u t e s ,  a s  

many o t h e r  s t a t e s  a r e  d o in g  o r  h a v e  d o n e . And th e  FTC r u l e  d o e s  n o t 

p r e -e m p t s t a t e  la w , so  we n eed  to  g e t  t h i s  done s o o n . A lso , FTC n e e d s  

a C o n g r e s s io n a l  a p p r o p r i a t i o n  t o  im p le m e n t t h e i r  p ro g ra m .

So I  u rg e  you to  n o t  d e la y  a c t i o n  on l e g i s l a t i o n  to  g e t  r i d  o f  a l l  

t h e s e  u n w an ted  phone c a l l s ,  and  th e  o p p o r t u n i t i e s  f o r  th e  f r a u d u l e n t  

t e l e m a r k e t i n g  sch em es t h a t  t a r g e t  o u r  s e n i o r s  and r e t i r e e s .

T hank you f o r  th e  o p p o r t u n i t y  to  p r e s e n t  o u r  th o u g h ts  and o n c e  a g a in  I 

u rg e  you to  r e v ie w  th e  i n f o r m a t io n  and th o u g h t s  in  o u r  F eb . 2nd l e t t e r .

M a rie  D a r l i n  
5 8 6 -3 6 3 7
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ALASKA ASSOCIATION OF REALTORS. INC.
741  S e sam e  S treet, Su ite  100  • Anchorage. A laska 9 8003  

Telephone S07-S6 3 -7133  • Fax  907 -663 -6476

REALTOR ®

The Honorable Norm Rokeberg 
Alaska House of Representatives 
State Capitol Building 
Juneau, Alaska 99801

'"i

RE: House Bill 29, relating to real estate licensee and real estate transactions 

Dear Representative Rokeberg,

The Alaska Association of REALTORS and the following member Boards;
Anchorage Board of REALTORS 
Greater Fairbanks Board of REALTORS 
Kachemak Board of REALTORS 
Kenai Peninsula Board of REALTORS 
Kodiak Board of REALTORS 
Southeast Board of REALTORS 
Valley Board of REALTORS

supports House Bill 29, which would update the agency statute to conform to current real 
estate business practices.

The Association is in favor of this proposed legislation that would standardize the 
disclosure form that is used by reed estate licensees statewide. It would define specific 
duties of licensees that are not currently in the statute, giving the consumers clearer 
expectations and guidelines.

The Alaska Association of REALTORS encourages the passage of House Bill 29.

Sincerely,

Kathryn Clark 
President

The Voice for Rea! Estate ™ in A la s k a REALTOR'  n a rcgnt«i«d mark which Identifies a proieisionaJ in 
r u l osiite who subscribes (o a strict Code of Ethics as ■ member 
of the NATIONAL ASSOCIATION OF REALTORS
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Prudential V ina Real Estate
4241 B Street 
Anchorage, AK 99503 
Bus 907 502-6464 
Fax 907 562-5485 
www.alaskahous0hunters.com 

Representative Tom Anderson 
State Capitol, Room 432 
Juneau, AK 99801-1182

Dear Representative Anderson,

I am writing to you in support, of HB 29.1 have been in the real estate industry over 20 
years and have seen the agency laws change from traditional agency where all brokers in 
the transaction represent the seller and the buyer is left with no representation at all to 
buyer, seller, and dual agency. Although that was a step in the right direction for the 
consumer, the way the law was written required a very cumbersome ritual for the real 
estate salesperson to go through and it was a law that was little understood by both the 
salesperson and the client. Most times the client would sign documents after having 
agency explained by the salesman as just another document that must be signed to 
complete the transaction. They did not care about agency jis such unless there was a 
problem, then they hired an attorney and tried to unravel the contract any way they could 
and agency was a weak link that they could fall back on. We have never acted as agents 
in the sense of the definition, “acting on behalf of another." To do that would be more 
like acting as an attorney in fact, which broker typically does not allow their salespeople 
to Jo.

HB 29 was created over many hours by many people looking for a way to complete a 
transaction being fair to the parties and leaving less liability for the parties on the table. 
Attorneys have a hard time understanding that in a real estate transaction, both parties can 
win. There does not have to be an adversarial position between the buyer and seller to 
conclude a successful transaction. HB 29 builds on this concept by allowing the 
salesperson to act as a buyer licensee, seller licensee or neutral licensee. The 
salesperson’s job is to help a buyer and a seller close a transaction that both parties have 
agreed to.

I ask that you and our other legislators heartily support this bill to passage early in the 
2004 session.

Denny Wood, ABR, CRS, GRI
Sales Manager, Associate Broker
President Elect Alaska Association of Realtors

Prudential

ta An independently cwned and opcratnd mamtjor ol Tho Pmdemial Real Estate Affiliates, inc.

http://www.alaskahous0hunters.com
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Bannister 
2/3/04

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG
TO: SSHB29

1 Page 8, line 17:
2 Delete "whom the neutral licensee represents or"
3
4 Page 8, line 20:
5 Delete "whom the licensee represents or"
6
7 Page 8, line 21:
8 Delete "whom the licensee represents or"
9

10 Page 10, line 3, following "licensee":
11 Insert "represents or"
12
13 Page 10, line 6, following "completes the":
14 Insert "representation or"



23-LS0189WV.2
Bannister

1/21/04

OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG
TO: SSHB29

1 Page 11, line 27, through page 12, line 3:
2 Delete all material and insert:
3 "Sec. 08.88.690. Exemptions. A real estate licensee is exempt from the
4 signature requirements of AS 08.88.600 - 08.88.695 when the licensee provides
5 specific assistance to

6 (1) a corporation that issues publicly traded securities;
7 (2) a business that has a net worth in the previous calendar year of
8 $2,000,000 or more, if the business requests the exemption from the licensee; or

9 (3) a governmental agency; in this paragraph, "governmental agency"
10 means a department, division, public agency, political subdivision, or other public
11 instrumentality of the state or federal government, including the University of Alaska,
17 the Alaska Railroad Corporation, the Alaska Housing Finance Corporation, tire Alaska
13 Industrial Development and Export Authority, and other public corporations."

A M E N D M E N T

L  - 1 -
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POWELL REALTY INC 
GMAC REAL ESTATE®

February 1 ,2 004

Representative Norman Rokeberg 
State Capital Building 
Juneau, Alaska 9S801

Re: H B  29,

Dear Representative Rokeberg,

Please convey to the House Labor and Commerce members that I  am personally 
supportive o f  the current version o f  H B  29. It is my opinion that the current bill w ill not 
only protect the public but provide more education to the public, with the state mandated 
brochure explaining representation issues.

Powell Realty, GMAC 
9040 Glacier Highway 
Juneau, Alaska 99801

9040 G lacier Hwy. » Juneau, AK 99801 
Telephone: (907 ) 789-3888 F ix : (907 ) 789-70385 

E-M ail: po w ell realty © gd .n e t Web Site: http:/ / powellrealty.gmacdirect.com
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G e n e  DuVal 
REALTOR*

February 3,2004

To Chairman Anderson,

I have carefully reviewed the Sponsor Substitute for House Bill Number 29, “an Act 
relating to real estate licensees and real estate transactions; and pioviding for an effective 
date.”

1 am a Real Estate member of the Alaska Association of Realtors, and an Associate 
Broker real estate licensee in Alaska. I believe this Act would offer needed protection to 
the public, and significantly simplify the process of explaining and documenting agency 
representation by licensees to the public.

I urge you to support i t  Feel free to contact me via phone, fax, or e-mail for comments or 
inquirer..

Best wishes.

R&fclfiK Associates of Fairbanks

(E r

[ B a r ? ] .

529 5th Avenue, Suite #200 
Fairbanks, Alaska 99701 
Office: (907) 452-4363 
Fax: (907) 452-1499 
E-mail: duval@gcl.net 
www.geneduval.com
Each OfSea Indapmdanly Otmtd m d Opamad

mailto:duval@gcl.net
http://www.geneduval.com


T E ST IM O N Y  O F  

K IR K  W IC K E R SH A M  
351-3726 

SSH B 29 
H O U SE  Li iB O R  AND C O M M E R C E  C O M M IT T E E  

FEBR U A R Y  4 ,200 4

This bill deals with the legal and practical relationship between real estate 
licensees and the consuming public, between real estate licensees and their clients, and 
between each other. It abolishes the common law of agency as applied to real estate 
licensees and their clients, and replaces it with a term called "representation." If the bill is 
adopted, it will improve relationships between the licensed professionals and the public 
in what is normally the largest and most significant transaction in their life — the 
purchase o f a home.

I have been a lawyer for over 34 years and a member o f the Executive Committee 
of the ABA Real Estate Law Section for over 18 years. I have also been a real estate 
broker for over 25 years, and I served as both Vice Chairman and Chairman of the Alaska 
Real EsL le Commission. I am a member o f the Board o f Realtors and served on the task 
force that developed this legislation.

I am a real estate licensee, but not an agent. For the last nine years I have owned 
and operated the For Sale By Owner Assistance Program, a real estate company that 
provides counseling services to people selling on tlieir own. Thus, I and the other 
Realtors in my company arc not affected by this bill, and 1 am testifying solely as an 
interested citizen. As people in Juneau say, 1 have no dog in this fight.

As a measure o f my commitment, however, 1 would just like to say that I’ve been 
on sabbatical, attending screenwriting school at UCLA, and I've flown in from Los 
Angeles for this hearing.

I would like to provide some background and history. In the early 1980s, a series 
o f state supreme court cases held that a real estate agent owed his or her client fiduciary 
duties similar to the duties a lawyer owed a client in a litigation situation — or similar to 
the duties an attorney in fact owes to his or her principal. The legal structure of a real 
estate transaction was adversarial.

At that time, all agents, including those working with the buyer, were legally 
working for the seller. This created a huge clash between perception and reality, and

1



Alaska, along with the rest o f the country, discovered that the consuming public expected 
and demanded that the agent working WITH the buyer be working FOR the buyer. This 
gave rise to exclusive buyers' agents, and as a result there are buyer agents operating 
today in all the major markets in the state.

Large firms, however, with many agents, had many listings and represented many 
buyers. These firms quickly ran into conflicts. The concept o f dual agency, in which the 
company, and sometimes the individual agent, represented both the buyer and the seller, 
took hold. Today, 40 or 50 per cent o f agent transactions involve dual agency.

I was a lawyer long before I was a Realtor, and the notion of dual agency is alien 
to me. However, the consuming public is apparently used to this arrangement, and 
relatively few problems have actually cone up over the years, considered iri the light of 
billions o f dollars o f transactions each year. In fact, the amount o f litigation by consumers 
against real estate licensees is a fraction of what it was 15 years ago. And this is good.

Dual agency is specifically provided for in Alaska statutes. But it has inherent 
problems under Alaska court decisions. Under Alaska case law, an agent has duties to his 
client (among other things) to divulge to his client confidential information about his 
bargaining adversary, and to try to get the best possible price and terms for his client. 
These two duties are impossible when one is a dual agent, working for both parties.

Most licensees are probably dual agents. Despite the fact that transactions seem to 
go smoothly, agency disclosures are made and consumers seem to understand how dual 
agents operate, these conflicting legal duties and loyalties have given the industry 
significant heartburn over the years.

Recently, a lawsuit was settled after the court held that a dual agent had violated 
these duties — the duty to divulge the other party's secrets and the duty to try to get the 
best price and terms — to her buyer client.

The suit had several other issues, and the breach o f agent duties was not as 
significant as the fact that she stole the buyer from another agent, and the fact that she did 
not properly or timely disclose her dual agency status to either o f her clients as required 
by law.

Nevertheless, the suit has boiled this dual agency issue to a head. The Realtor task 
force began by considering reforms to the legal concept and duties involved with dual 
agency, but soon came to the conclusion that the entire legal notion o f agency — the

2



notion o f the licensee as a hired combatant for his or her client in an adversarial conflict - 
- simply does not reflect the way real estate is bought and sold.

It never has. Real estate transactions are not like lawsuits, where the parties are 
adversarial from start to finish. They are basically cooperative ventures in which conflicts 
can arise. In other words, in a real estate transaction, unlike a lawsuit, each party needs 
what the other offers, so both can "win" at the conclusion.

This proposal, at its simplest, brings the law into conformance with this actual 
practice. The Realtor who helps a family find a house is not a predator, looking to exploit 
an advantage; he or she is a helper. The concept o f the agent's bargaining adversary is 
replaced with the concept o f the consuming public.

Likewise, the concept o f agency — trying to discover weaknesses 011 the other side 
and exploit them, is replaced with the concept o f representation — being a good solid 
advocate for the client.

Instead o f dual agency, the bill creates the role o f a neutral middleman, a 
professional who just helps the parties come together and close the transaction without 
advocating for either side. This, too, is just common sense.

The bill acknowledges, for the first time, that within the same firm, one Realtor 
can adequately represent the buyer and another can adequately represent the seller.

The bill clarifies and strengthens the licensee's requirement to disclose his or her 
relationship to the parties.

What's in it for the real estate industry? They can exhale for the first time in about 
15 years, because the law will reflect the practice.

What's in it for the consumer? Greater clarity, a better level of service, and 
common sense. Likewise, the law will reflect the public's expectations. Also, the law 
eliminates a strange and harsh element o f agency law: the client's vicarious liability for 
his Realtor's transgressions.

What's in it for trial lawyers? Frankly, I hope that the increased clarity and 
common sense reflected in this bill will mean less litigation based solely on the difference 
between form and substance. This is often litigation where the only winners are the 
lawyers. I do not mean to sound critical o f lawyers because again, this really has not been 
a significant problem so far. This is perhaps a reflection of the fact that, although practice 
has not always conformed to the law, the public has rarely been harmed.

3



What's in it for the legislature? It’s the right thing to do. Alaska will join a 
growing list o f states that have developed alternatives to the traditional notion o f real 
estate agency. We studied other state's approaches, and came up with our own. It is partly 
a reflection o f our unique market, and partly an improvement over other states' attempts 
to resolve this problem. I think — I hope — that the approach we've proposed will in turn 
be a model for other states as they resolve this issue for themselves.

There is one final point I would like to raise. This bill does not define the only 
possible relationships between the Realtor and his/her client. For instance, my company 
would not fit into the bill's concept of conventional representation. Other real estate firms 
also offer a nontraditional mix of services. All this enhances consumer choice.

This bill ensures that innovation and consumer choice, as represented by my 
company and others, will be preserved. The Realtor task force has been clear from the 
very start that it wants to preserve consumer choice. Please ensure that this remains in the 
bill as it moves forward to adoption.
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A L A S K A  S T A T E  L E G I S L A T U R E

House of Representatives
RULES COMMITTEE, CHAIRMAN
LABOR & COMMERCE COMMITTEE. MEMBER
LEGISLATIVE COUNCIL, MEMBER
SPECIAL COMMITTEE ON OIL & GAS. MEMBER
LEGISLATIVE ETHICS COMMITTEE. MEMBER

website: htlpVAwvw.akropublicans.org/rokoberg/

COMMITTEE ASSIGNM ENTS:

Representative Norman Rokeberg
e-mail: Representative_Norman_Rokeberg@legis.state.ak.us

SPONSOR STATEMENT FOR HB 29 
BY: Representative N orm an R okeberg

INTERIM:
716 WEST 4TH AVENUE, SUITE 300 
ANCHORAGE. AK 99501 
PHONE: (907) 269 0117 
FAX: (907) 2G9 0M9

SESSION:
ALASKA STArE CAPITOL 
JUNEAU, AK 99601-1162 
PHONE: (907 | 465-1968 
FAX: (907) <165-2040

A l a s k a n  c o n s u m e r s  a n d  o u r  s t a l e ' s  r e a l  e s t a t e  i n d u s t r y  h a v e  n o t  b e e n  w e l l  s e r v e d  b y  t h e  c u r r e n t  a g e n c y  p r o v i s i o n  

o f  t h e  r e a l  e s t a t e  s t a t u t e .  P r a c t i c a l  a p p l i c a t i o n  o f  t h i s  s t a t u t e  i s  u n w o r k a b l e .

A t  i s s u e  i n  H B  2 9  i s  t h e  i n t e r p r e t a t i o n  o f  A S  O S . 8 8 . 3 9 6 ,  D i s c l o s u r e  o f  A g e n c y  t o  P r o s p e c t i v e  B u y e r s  a n d  S e l l e r s .  A s  

w e  t a k e  a  c l o s e r  l o o k  a t  a g e n c y ,  o n e  t h i n g  i s  d e a r :  t h i s  l a w ,  a s  c u r r e n t l y  w r i t t e n ,  i s  v a g u e ,  c o n f u s i n g  a n d  r e s u l t s  i n  a  

l a r g e  n u m b e r  o f  d i f f e r i n g  v i e w s  o n  h o w  t o  c o m p l y  w i t h  t h e  s t a t u t e .

I n  o r d e r  t o  a d d r e s s  t h i s  c o n f u s i o n ,  t h e  r e a l  e s t a t e  i n d u s t r y  f o r m e d  a n  A g e n c y  T a s k  F o r c e .  T h i s  t a s k  f o r c e  w o r k e d  

i n c r e d i b l y  h a r d  o v e r  t h e  l a s t  t w o  y e a r s ,  d e v e l o p i n g  s u g g e s t e d  c h a n g e s  t o  t h e  r e g u l a t i o n s  a n d  s t a t u t e s  t h a t  w o u l d  

g i v e  r e a l  e s t a t e  l i c e n s e e s  s o m e  g u i d e l i n e s  a n d  s t a n d a r d s  f o r  o p e r a t i n g  p r o c e d u r e s .  H B  2 9  i s  t h e  p r o d u c t  o f  t h e i r  

h a r d  w o r k .

H B  2 9 :

•  R e p l a c e s  " a g e n c y "  w i t h  t h e  t y p e s  o f  r e l a t i o n s h i p s  a  l i c e n s e e  m a y  h a v e  w i t h  a  b u y e r  a n d / o r  s e l l e r .

•  A l l o w s  f o r  a  l i c e n s e e  t o  w o r k  w i t h  b o t h  t h e  b u y e r  a n d  s e l l e r  i n  t h e  s a m e  t r a n s a c t i o n  a s  a  n e u t r a l  l i c e n s e e .  

T h i s  r e p l a c e s  " d u a l  a g e n c y "  a n d  s e t s  f o r t h  t h e  d u t i e s  o f  a  n e u t r a l  l i c e n s e e  e x p l i c i t l y .

•  S p e c i f i e s  t h e  d u t i e s  o w e d  b y  a  r e a l  e s t a t e  l i c e n s e e  i n  a l l  r e l a t i o n s h i p s ,  a s  w e l l  a s  t h e  d u t i e s  o w e d  b y  a  

l i c e n s e e  w h e n  r e p r e s e n t i n g  a n  i n d i v i d u a l ,

• Clarifies what acts do not constitute a conflict of interest.
•  A l l o w s  f o r  a  b u y e r  a n d  s e l l e r  t o  b e  r e p r e s e n t e d  b y  d i f f e r e n t  l i c e n s e e s  w i t h i n  t h e  s a m e  o f f i c e ,  w i t h o u t  

c r e a t i n g  a  d u a l  a g e n c y  t r a n s a c t i o n .

•  S e t s  f o r t h  p r o v i s i o n s  r e g a r d i n g  c o m p e n s a t i o n .

•  C l a r i f i e s  t h e  d u r a t i o n  o f  t h e  l i c e n s e e / l i c e n s o r  r e l a t i o n s h i p .

•  L i m i t s  t h e  r e c o v e r y  t o  a c t u a l  d a m a g e s  f o r  f a i l u r e  t o  c o m p l y  w i t h  t h e s e  n e w  p r o v i s i o n s .

•  R e q u i r e s  a  b r o k e r  t o  a d o p t  a  w r i t t e n  p o l i c y  i d e n t i f y i n g  a n d  d e s c r i b i n g  t h e  r e l a t i o n s h i p s  i n t o  w h i c h  t h e i r  

l i c e n s e e s  m a y  e n t e r .

• Requires the Real Estate Commission to adopt regulations that establish:
o  G u i d e l i n e s  t o  a s s i s t  b r o k e r s  i n  a d o p t i n g  t h e i r  w r i t t e n  p o l i c i e s  

o  A  w r i t t e n  p a m p h l e t  o u t l i n i n g  t h e  d u t i e s  o f  t h e  t y p e s  o f  l i c e n s e e  r e l a t i o n s h i p s  

o  R e q u i r e m e n t s  f o r  b r o k e r  s u p e r v i s i o n  o l  r e a l  e s t a t e  l i c e n s e e s  w h o  w o r k  f o r  t h e  b r o k e r

•  G o v e r n m e n t  a g e n c i e s  a n d  p u b l i c l y  h e l d  c o r p o r a t i o n s  a r e  e x e m p t  f r o m  t h e  s i g n a t u r e  r e q u i r e m e n t s  f o u n d  i n  

t h e  n e w  p r o v i s i o n s .

•  P r o v i d e s  d e f i n i t i o n s  f o r  t e r m s .

T h i s  l e g i s l a t i o n  i n f o r m s  a n d  p r o t e c t s  c o n s u m e r s  a n d  a s s i s t s  t h e  c o m m e r c e  o f  o u r  s t a t e .  I t  w i l l  s h i e l d  t h e  p u b l i c  f r o m  

v i c a r i o u s  l i a b i l i t y  i n h e r e n t  i n  o u r  c u r r e n t  l a w  a n d  p r o t e c t s  s m a l l  b r o k e r s  i n  s m a l l  c o m m u n i t i e s .  T h i s  b i l l  i s  f u l l y  

e n d o r s e d  b y  t h e  r e a l  e s t a t e  c o m m u n i t y .

E D I :  1 2 /1 0 /0 3
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M E M O R A N D U M January 20, 2004

SUBJECT: Sectional summary of SSHB 29 
(Work Order No. 23-LS01 S9\W)

TO: Representative Norman Rokeberg 
Attn: Amanda

FROM: Theresa L. Bannister 
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation of the bill, and the bill itself is the best statement of its contents.

Section 1. Provides legislative findings and intent for the bill.

Section 2. Authorizes the real estate commission to investigate and take administrative 
action when there is a violation of the new article proposed by this bill.

Section 3. Requires a licensee with a conflict to disclose the conflict to persons 
adversely affected by the conflict and their licensees and to confirm the conflict in 
writing to the persons or their licensees as soon as possible after identification of the 
conflict.

Section 4. Limits the application of AS 0S.S8.396 to acts that occur before the effective 
dale of this new subsection.

Section 5. Removes AS 08.88.396 from the list of sections whose violation triggers a 
misdemeanor penalty.

Section 6. Establishes a new article relating to licensee relationships and duties.

Sec. 08.88.600. Identifies the types of relationships a licensee may have with parlies to 
real estate transactions.

Sec. 08.88.605. Allows for a licensee to have different licensee relationships with a party 
in separate transactions if the licensee complies with the new article when establishing 
the relationships.



Sec. 08.88.610. Allows a licensee to obtain preauthorization to act as a neutral licensee. 
Requires a licensee to obtain written consent to act as a neutral licensee in certain 
circumstances before the licensee shows the real estate.

Sec. 08.88.615. Identifies the duties that a licensee owes to each peison to whom the 
licensee provides specific assistance.

Sec. 08.88.620. Identifies the duties that a licensee owes to a person whom the licensee 
represents.

Sec. 08.88.625. With two exceptions, prohibits a licensee or a person to whom a licensee 
provides specific assistance from waiving the duties identified under secs. 08.88.615 and 
08.88.620.

Sec. 08.88.630. Describes the duties that a licensee does not owe to a person.

Sec. 08.88.635. Describes certain acts that do not amount to adverse or detrimental acts 
by a licensee or to conflicts of interest for the licensee.

Sec. 08.88.640. Provides some guidelines for the designated licensee relationship. 
Limits the persons to whom the duties, obligations, and responsibilities of the relationship 
extend and to whom knowledge is imputed. Allows a broker to have different designated 
licensees working for different parties in the same transaction. Allows a designated 
licensee to represent or provide specific assistance to the same person in different 
transactions even though the person has a different interest in each transaction.

Sec. 08.88.645. Identifies the duties of a neutral licensee.

Sec. 08.88.650. States that a neutral licensee's knowledge or information about one client 
is not imputed to other clients or to other licensees working for the same broker.

Sec. 08.88.655. Establishes certain rules relating to the compensation received by a 
broker. Allows a broker to be compensated by any party to a transaction, by a third party, 
or by parties splitting the compensation. St.ues that payment will not be construed as 
establishing a relationship. In specified circumstances requires a licensee to disclose 
which party is anticipated to compensate the brokers. Requires the contract to indicate 
who is compensating the brokers.

Sec. 08.88.660. Establishes when a licensee relationship begins and ends, the effect of 
termination on other contractual rights, and the licensee's duties after termination.

Sec. 08.88.665. States that a seller, buyer, lessor, or lessee is not liable for an act, error, 
or omission of a licensee that arises out of the licensee relationship, except in two 
described circumstances.
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Sec. 08.88.670. Establishes that, unless agreed to otherwise in writing, a seller, buyer, 
lessor, or lessee is not considered to know a fact known by the person's licensee unless 
the fact is actually known by the person. Establishes that, unless agreed to otherwise in 
writing, a licensee does not have knowledge or notice of a fact that is not actually known 
by the licensee.

Sec. 08.88.675. States that the new article abrogates the common law of agency in real 
estate transactions to the extent the common law is inconsistent with the new article.

Sec. 08.88.680. Prohibits a person from bringing an action against a neutral licensee for 
making a required or permitted disclosure. Addresses a plaintiffs remedy in a civil 
action against a licensee for failing to comply with the new article.

Sec. 08.88.685. Requires a broker to adopt a written policy identifying and describing 
the relationships the broker and the broker’s licensees may engage in. Directs the real 
estate commission to adopt regulations relating to broker guidelines, the commission’s 
pamphlet on licensee duties, and a broker's supervision of licensees.

Sec. 08.88.690. Establishes two exemptions from the article's signature requirements.

Sec. 08.88.695. Defines certain terms for the new article.

Section 7. Provides authority for the real estate commission to adopt regulations before
the rest of the Act takes effect (because this section take effect before the rest of the Act;
see bill sec. 9).

Section 8. Makes most of the bill effective January 1, 2005.

Section 9. Gives sec. 7 of this Act an immediate effective date.

If I may be of further assistance, please advise.

Representative Norman Rokeberg
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