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“The purpose of SB 85 is to establish a separate, and more strlngent set of sentencing guidelines
for those who commit second or subsequent sexual offenses.”

The other change proposed by SB 85 eliminates the “good time” reduction that many prisoners
earn in their sentences for good behavior. The “good time” reduction often reduces a prison
tenn by a third, or more. Repeat sex offenders will be required to serve the full sentence they

receive in court.

“Victims are often dismayed to Iearn that the 10-year sentence imposed by ajudge onIy
amounts to a little over six years,” notes French. “This change in the law will cure that.”

The bill passed out of its first committee unanimously, and continues to receive good support.
“There’s no political angle to this subject. | appreciate the support of my Republican colleagues
in the Senate, including Senators Ben Stevens, Fred Dyson, and Con Bunde, who are co-

sponsoring the measure.”
SB 85 is now in the Senate Judiciary Committee, where a hearing has been requested.

Hit#

For more information, contact Senator Hollis French, 907-465-3892.

Putting Alaskans FirsteMoving Alaska Forward 2003

Sen. Betlye Davis, Sen. Johnny Ellis, Sen. Kim Elton, Sen. Lyman Hoffman, Sen. Hollis French, Sen. Gretchen Guess, Sen. * jorgianna Lincoln
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Pro Bono Project
P.0. Box 6631

Sitka, Alaska 99835
Phone: (907) 747-7545
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130 Seward Street, Suite 209

Juneau, Alaska 99801

Phone: (907) 586-3650

Fax' (907) 463-4493
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Organizational

Members:
Anchorage Comments on S385
AWAIC
AWRC
STAR
oo The Alaska Network on Domestic Violence and Sexual Assault (Network), is
the state’s coalrtion of domestic violence and sexual assault intenentiav/
Bethel prevention prograns. The programs provide immediate safety, advocacy,
Twe and aisis intenvention to victns, their chilldren and perpetrators of these crines.
Cordova
CFRC SB85 will increase penalties for repeat sex offenders and deny good time
Dillingham 1o sex offenders. The Network supports both aspects of the il
SAFE
Statastics paint a grim picture when researching sexual assault inour nation
Enmonak and state. According 1o statistics from the Child Welfare League, one inthree
girflsand one in six boys will be sexually abused before their eighteenth birthdays.
Fairbanks According to statistics from the FB1'5 Uniform Crime Report, Alaska continues
e to rank #1 N the nation for per capita sexual assaukt. During state fiscal
Homer year 2002, over 2000 victinms of sexual assault sought assistance from
SPWS Network member programs. The Department of Corrections reports over
Juneau 750 sex offenders are aurrently inAlaskas istitutaas.
AWARE

Kenai/Soldotna

Research and studies Into recidivian rates demonstrate the diffiaiiaes n
sex offenders successfully being able to change treir behaviors and refrain

K/SWRCC)
from comitting more sex offenses. Studies that focus on treatment tend

Ketchikan to frame their success interms of “how long” ittakes to reofferd, not that

WisH recffense doesn toccur. This lends support to the beliefthat keeping sex

Kodiak offenders out of the conmunity Isthe best way to keep more sexual assaults

KWRCC from oocurring.

Kotzebue _ _ _

MFCC Alaska s not the first state to deny good time to sex offerders, nor will the

. proposed iIncrease i sentencing be the strictest inthe nation.  Arizona,

ome - -

BSWG Tennessee and Oregon, states_ with Ies_s per capita reported se>_<ua}l assault
than Alaska, choose not to give good time to sex offenders. Illros

;’g'Rnéef doubles the sentencing time for repeat sex offenders.

Seward The Network believes increasing sentences for repeat offenders and denying

SCS good time are both viable ways to increase safety inour conmunities and asks

Sitka the legislature to pass SB85 during this session.

SAFV

Unalaska

USAFV

Valdez

AW
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INTERIORALASKA CENTER

FOR NON-VIOLENTLIVIN G
717 Ninth Avenue *Fairbanks, Alaska 99701
(907) 452-2293 . Fax: 452-2613 = 1-800r478-7273

May 1, 2003

Senator French
Capitol Building
Juneau, AIC

Dear Senator French,

I am writing this letter to you in support of SB85. In our agency we experience first hand

the devastation caused by sexual assault. Entire families are destroyed, left to rebuild
what they can when offenders are relatives. Rape o fadults-by strangers leaves lasting

fear of places, inability to trust, and damage to having a healthy intimate relationsliip just

to name a few. n

It is our experience that someone who is on their second or third felony offense and
especially if the prior crimes have been sexual in nature, are grave dangers to our society.
As an individual and as an. agency we support wholly seeing the sentences o f second and

tliird time felons extended.

In addition we support the presumptive sentences for sexual abuse ofa minor as listed in
SB85.

Thank you for your commitment to the issue o fsexual assault.. We appreciate all you.do .

in Juneau

Sincerely

Executive Director

IUnitdw*,/



Sent By: ALASKA WOMENS RESOURCE CENTER; 907 279 674; Apr-30-03 11:17AM; Page 171

JACaska W om ens Rescrurce C enter
6w C Street, Suite @ S\ncfu>ruge, A X 99501 » (907) 276-0528 » fax (907) 379-6754

April 30,2003

TO: Members o fthe Senate Judiciary Committee

FROM: Mary Dyer, Executive Director

RE: SB 85

We at the Alaska Women’s Resource Center wish to express our support o fthe passage
ofSB 85. We work daily with individuals who have known the trauma o fa sexual
assault. Many victims carry the burden ofguilt with them for years. To come forward
with their story takes great courage. To have the legal process minimize arepeat
offender’s sentence or lessen their sentence lor “good time” says volumes to all victims.

We need to let all offenders know that wc as a Stale arc serious about the safety ofour

citizens. Please support SB 85.
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WORKING TOGETHER TOWARD A BRIGHTER FUTURE

April 30, 2003

To: Senate Judiciary Committee
From: Michelle DeW.itt,
TWC Executive Director

Senate Judiciary Committee Members:

| support SB 85, the bill sponsored by Senator French that will increase sentences and
eliminate “good time” for repeat sex offenders. TWC provides services for victims of
family and sexual violence, and it is from our daily work with victims and knowledge o f
offenders’ behaviors that | - and the staffat TWC - determined that we support this bill. |
hope to see this bill moved out of committee.

Sinrpralv

Michelle DeW.itt
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Senator Hollis French

State Capitol
Juneau, AK 99801-1182

RE: SB 85

Dear Senator French:

Thank you very much for sponsoring Senate Bill 8. The board of directors, staff
and clients of the Kenai-Soldotna Women & Resource & (Orisis Center are very
appreciative of your work on this isse.

Increasing sentences for repeat sex offenders and disalloving good time will

ensure better protection for Alaskans against brutal assaults. In addrtaion,
providing stronger sentences for these offenders sends a strong message to

those contemplating sex offenses.

Thank you again for sponsoring this important piece of lggislabian. We
gppreciative your proactive approach naddressing sexual assault n the State.

Sincerely,

Heather Amett

Executive Director
Kenai-Soldotna Women®s Resource & Qrisis Center

ino»T 1 iitft hOi ivmn
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Sitkans A gainst Family Violence

P.0. Box 6136 * Sitka, Alaska 99835
(907) 747-3370 » Fax 747-3450 * Crisis Line 1-800-478-6511 . I

(]

April 10,2003

Senator French

Room 504

State Capitol Building
Juneau AK 99801

Dear Senator French:

I am writing to support SB85. We have learned that repeat sex offenders are very likely
| applaud your efforts to increase jail time for repeat sex offenders.

to continue to offend.
It takes years ofhealing and

Being raped causes -n many scares and is such a trauma.

never is forgotten. | support this bill in hopes that there will be fewer victims.

In Sitka SAFV is part of the Sexual Assault Response Team. We know only too well the
trauma that victims experience and the struggle they have in reclaiming their lives. These
crimes need to be responded to in a very serious manner and this bill b J

Thank you

Sincerely, f \ O

Grjace Brooks
Executive Director

cc: Senator Gary Stevens
Senator Cowdry
Senator Dyson
Senator Guess
Senator Hoffman

Member of the Alaska Network on Domestic Violence and Sexual Assault

UMMK United Way Member Agency
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By SEN. HOLLIS FRENCH

Like most Alaskans, Iam proud of our
state. However, a recent news article dis-
turbed me. The article reported that the
rates of sex assault in Anchorage, and in
Alaska as a whole, are amo_n% the high-
est in the nation. Since 197f], the state has
ranked in the top five in the nation forre-
ported rapes per capita.

I (};_ot to thinking about that and the
uestion | kept coming back to is this:
Vhatam | going to say to the people of my

districtand the people of this state when |
am rightly asked, “What did you do to stop
this?”" Did | help to stren_?then the laws?
Did | raise the community’s awareness?
Did I help get money for a shelter or help
fund a study thatwould look at the pattern
of the cases? _ o

We can’t go on leading the nation in sex
assault. | feel ashamed about that. We must
use all our power to get our rates down and
kee(g them down. _ _

ov. Murkowski promised during the
campaign and in his State of the State ad-
dress to get tough on crime. I welcome the
governor’s attitude. | would encourage him
to focus on the truly bad actors in the crim-
inal justice system — on the individuals
who, injust a few minutes of outrageous
behavior, can inflicta lifetime of damage on
a victim.

[ have three proposals.

First, we must strengthen the laws on
repeat sex offenders. We must carefully tar-
get those individuals who have been con-
victed ofsex crimes in the past, and when
they commitanother sex crime we must

Points o fviewfrom the community

ria"«rr3V e« t/r» » n ot [Trar-prv*

There's no Democratic way to feel about this,

nor is there a Republican way to led.

There's

only one way lofeel, and that's outraged.

hammer them and hammer them hard.
The law as itstands treats all repeat
felons the same. For example, ifyou com-
mit a sex assault, do your prison time and
upon release commitanother sex assault,
the law treats that first conviction as if it
wete the same as stealing a car or forging
a check. All two-time felons are the same,
according to the law. I would argue, how-
ever, thata two-time rapist is different. A

two-lime raPist needs to spend a long time
ace where he can’t hurt anyone
else. I’llbe proposing a change to the sen-

inasmall p

tencing laws to deal with these hard-core
repeal offenders.

My second ideajelled when I read about

Carlos Rodri?uez, who was released from

prison recently. Rodriguez made his crimi-

nal career enticing young boys 12to 14

years old with drugs and alcohol, then forc-

Ing sex on them. Most were too ashamed
to go to the police. Several of his victims
committed suicide over the years. Now
Rodriguez is out of prison and in the care
ofan overworked parole officer.
Back in 1983, when he was convicted,
Rodriguez was sentenced to 24 years in
prison. So 1983 plus 24 should equal 2007.

Why was he released early? Good time.
Prisoners earn good time for obeying the
rules in prison. Good time is why Carlos
Rodrléquez isout on the streets. Repeat sex
offenders should not get the same good-
time reduction as other prisoners.

We also need to know more. Astudy has.
been proposed lo provide demographic in-
formation about rape victims and offenders
in Anchorage and to provide more details
about the actual assaults. The same ques-
tions should be researched statewide.

The overwhelrn_ln%_rnajorlty of sex as-
saults committed in this state-are inflicted
upon women and children. There’s no polit-
ical angle lo this subject. There’s no Demo:
cratic way to feel about this, nor is there a
Republican way to feel. There’s only one
way to feel, and that’s outraged. _

Please join me in sharing that feeling
of outrage. Please join me in supportin
legislation and funding to address Alaska’s
Froblems in this area. Alaska should not
ead the nation insex assaults. This is
one area inwhich every Alaskan would be
proud to be in last place.

S3 Sen. Hollis French represents District M in Anchorage.
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(A) acourt-appoin'ed guardian of an incapacitated beneficiary;

(B) an agent for an incompetent beneficiary; and

(C) acourt-appointed guardian of a minor beneficiary's estate;
(13) "trust" includes a revocable trust, an inrevocable trust, and a legal

life estate arrangement;

(14) “trustee" includes an original, additional, or successor trustee,
whether or not appointed or confirmed by a court;

(15) "unitrust" means a trust from which a fixed percentage of the net
fair market value of the trust's assets, valued annually, is paid not less often than

annually to a beneficiary.
SeC. 1338990 Short tltle This chapter may be cited as the Alaska Principal
and Income Act.

*Sec. 3. As 37.14.031(d) is amended to read:
@) The authority shall adopt regulations providing for the determination

Of [PROVISIONS OF AS 13.38 APPLY TO DETERMINE] amounts attributable to
[THE] principal under (b)(2) of this section. The regulations must provide for the
allocation between principal and income of money received from the
management of mental health trust land, and the manner of allocation must be in

the long-term best interest of the trust and its beneficiaries.
* Sec. 4 AS 13.16.550; AS 13.38.010, 13.38.020, 13.38.030, 13.38.040, 13.38.050,
13.38.060, 13.38.070, 13.38.080, 13.38.090, 13.38.100, 13.38.110, 13.38.120, 13.38.130, and

13.38.140 are repealed.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

read:

APPLICABILITY. AS 13.38.200 - 13.38.990, enacted by sec. 2 of this Act, apply,
except as otherwise expressly provided in the governing instrument, and except as provided
by AS 13.38.900, enacted by sec. 2 of this Act, to a trust existing on or after the effective date

of this Act, and to the estate of a decedent who dies on or after the effective date of this Act.

* Sec. 6. This Act takes effect September 1, 2003.

-33- lies sB 87(Jup)
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5/2/03

HOUSE CS FOR SENATE BILL NO. 87( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR SEEKINS

ABILL
FOR AN ACT ENTITLED
"An Act relating to principal and income in the administration of trusts and decedents'
estates and the mental health trust fund; adopting a version of the Uniform Principal

and Income Act; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.36.335 is amended to read:
Sec. 13.36.335. Application of special distribution provisions. Tthe asset
distribution provisions of AS 13.16.540 - 13.16.545 [AS 13.16.540 - 13.16.550],
13.16.560, and the provisions of AS 13.38 [AS 13.38.030(a)] apply to the
administration of arevocable trust following the death of the settlor of the trust, unless
the terms of the trust indicate a different intention.
* sec. 2. AS 13.38 is amended by adding new sections to read:
Article 1. Preliminary Provisions; Power to Adjust.
Sec. 13.38.200. Fiduciary duties; general principles, (a) in allocating

receipts and disbursements to or between principal and income and with respect to any

-1- HCS SB 87( )
Mew Text: Underlined [DELETED TEXT BRACKETED]



(&)] H

D

~

10
11
12

13
14
15
16
17
18

19

20
2
22

23
24
25
26
27
28
29
30

31

WORK DRAFT WORK DRAFT 23-LS0366\U

matter within the scope of this chapter, a fiduciary

(1) shall administer a trust or estate in accordance with the governing
instrument, even if there is a different provision in this chapter;

(2) may administer a trust or estate by the exercise of a discretionary
power of administration regarding a matter within the scope of this chapter given to
the fiduciary by the governing instrument, even if the exercise of the power produces a
result different from a result required or permitted by this chapter; an inference that
the fiduciary has improperly exercised the discretionary power does not arise from the
fact that the fiduciary has made an allocation contrary to aprovision of this chapter;

(3) shall administer a trust or estate in accordance with this chapter if
the governing instrument does not contain a different provision or does not give the
fiduciary a discretionary power of administration regarding a matter within the scope
of this chapter; and

(4) shall add a receipt or charge a disbursement to principal to the
extent that the governing instrument and this chapter do not provide a rule for
allocating the receipt or disbursement to or between principal and income.

(b) In exercising a discretionary power of administration regarding a matter
within the scope of this chapter, whether granted by the governing instrument or this
chapter, including AS 13.38.210 and 13.38.300 - 13.38.410, a fiduciary shall
administer a trust or estate impartially based on what is fair and reasonable to all of the
beneficiaries, except to the extent that the governing instrument clearly manifests an
intention that the fiduciary shall or may favor one or more of the beneficiaries. A

determination in accordance with this chapter is presumed to be fair and reasonable to

all of the beneficiaries.

Sec. 13.38.210. Trustee's power to adjust, (a) subject to (c) and (f) of this
section, a trustee may adjust between principal and income by allocating an amount of
income to principal or an amount of principal to income to the extent the trustee
considers appropriate if

(1) the governing instrument describes what may or shall be distributed
to a beneficiary by referring to the trust's income;

(2) the trustee determines, after applying the rules in AS 13.38.200(a),

HCS SB 87( ) -2-
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that the trustee is unable to comply with AS 13.38.200(b); and

(3) the trustee determines to follow an investment policy seeking a
total return for the investments held by the trust, whether the return is to be derived
from

(A) appreciation of capital;
(B) earnings and distributions from capital; or
(C) both (A) and (B) of this paragraph.
(b) In deciding whether and to what extent to exercise the power conferred by
(a) of this section, atrustee may consider, among other things,

(1) the size of the trust;

(2) the nature and estimated duration of the trust;

(3) the liquidity and distribution requirements of the trust;

(4) the need for regular distributions and preservation and appreciation
of capital;

(5) the expected tax consequences of an adjustment;

(6) the net amount allocated to income under the other sections of this
chapter and the increase or decrease in the value of the principal assets, which the
trustee may estimate as to assets for which market values are not readily available;

(7) the assets held in the trust; the extent to which the assets consist of
financial assets, interests in closely held enterprises, tangible and intangible personal
property, or real property; the extent to which an asset is used by a beneficiary; and
whether anasset was purchased by the trustee or received from the settlor or testator;

(8) to the extent reasonably known to the trustee, the need of the
beneficiaries for present and future distributions authorized or required by the
governing instrument;

(9) whether and to what extent the governing instrument gives the
trustee the power to invade principal or accumulate income or prohibits the trustee
from invading principal or accumulating income, and the extent to which the trustee
has exercised a power from time to time to invade principal or accumulate income;

(10) the intent of the settlor or testator; and

(11) the actual and anticipated effect of economic conditions on

3 HCS SB 87( )
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principal and income and the effects of inflation and deflation.
(c) A trustee may not make an adjustment under this section if

(1) the adjustment would diminish the income interest in a trust that
requires all of the income to be paid at least annually to a spouse and for which a
federal estate tax or gift tax marital deduction would be allowed, in whole orin part, if
the trustee did not have the power to make the adjustment; the prohibition in this
paragraph does not apply to a trust after the trustee determines that the marital
deduction has not been claimed or has not been allowed;

(2) the adjustment would reduce the actuarial value of the income

interest in a trust to which a person transfers property with the intent to qualify for a

federal gift tax exclusion;

(3) the adjustment would change the amount payable to a beneficiary
as a fixed annuity or afixed fraction of the value of the trust assets;

(4) the adjustment is from any amount that is permanently set aside for
charitable purposes under the governing instrument and for which a federal estate or
gift tax charitable deduction has been taken, unless both income and principal are
permanently set aside for charitable pugjoses under the governing instrument;

(5) possessing or exercising the power to make an adjustment would
cause an individual to be treated as the owner of all or part of the trust for federal
income tax purposes, and the individual would not be treated as the owner if the
trustee did not possess the power to make an adjustment;

(6) possessing or exercising the power to make an adjustment would
cause all or pait of the trust assets to be subject to federal estate or gift tax with respect
to an individual, and the assets would not be subject to federal estate or gift tax with

respect to the individual if the trustee did not possess the power to make an

adjustment;
(7) the trustee is a beneficiary of the trust; or
(8) the trust has been converted to a unitrust under AS 13.38.300 -
13.38.410.
(d) If (¢)(5), (6), or (7) of this section applies to a trustee and there is more

than one trustee, a co-trustee to whom the provision does not apply may make the

HCS SB 87( ) 4
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adjustment unless the exercise of the power by the remaining trustee or trustees is
prohibited by the governing instrument.

(e) A trustee may release the entire power conferred by (a) of this section, the
power to adjust from income to principal, or the power to adjust from principal to
income if the trustee is uncertain about whether possessing or exercising the power
will cause a result described in (c)(1) - (6) of this section, or if the trustee determines
that possessing or exercising the power will or may deprive the trust of a tax benefit or
impose a tax burden not described in (c) of this section. The release may be
permanent or for a specified period, including a period measured by the life of an
individual.

(f) A governing instrument that limits the power of a trustee to make an
adjustment between principal and income does not affect the application of this
section unless it is clear from the governing instrument that it is intended to deny the

trustee the power of adjustment conferred by (a) of this section.

Sec. 13.38.220. Judicial control of discretionary powers, (a) A court may
not change a fiduciary's decision to exercise or not to exercise a discretionary power

conferred by this chapter unless the court determines that the decision was an abuse of

the fiduciary's discretion.

(b) If a court determines that a fiduciary has abused the fiduciary's discretion

regarding a discretionary power conferred by this chapter, the remedy is to restore the
income and remainder beneficiaries to the positions they would have occupied if the
fiduciary had not abused the fiduciary's discretion, according to the following rules:

(1) to the extent that the abuse of discretion has not resulted in a
distribution to a beneficiary or has resulted in a distribution that is too small, the court
shall require the fiduciary to distribute from the trust an amount to the beneficiary that
the court determines will restore the beneficiary, in whole or in part, to the
beneficiary's appropriate position;

(2) to the extent that the abuse of discretion has resulted in a
distribution to a beneficiary that is too large, the court shall restore the beneficiaries,
the trust, or both, in whole or in part, to their appropriate positions by requiring the

fiduciary to withhold an amount from one or more future distributions to the

-5- HCS SB 87( )
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beneficiary who received the distribution that was too large or by requiring that
beneficiary or that beneficiary's estate to return some or all of the distribution to the

trust, notwithstanding a spendthrift or similar provision;

(3) if the abuse of discretion concerns the power to convert a trust into
a unitrust, the court shall require the trustee either to convert into a unitrust or to
reconvert from a unitrust;

(4) to the extent that the court is unable, after applying (1) - (3) of this
subsection, to restore the beneficiaries, the trust, or both to the positions they would
have occupied if the fiduciary had not abused the fiduciary's discretion, the court may
require the fiduciary to pay an appropriate amount from the fiduciary's own funds to

one or more of the beneficiaries, the trust, or both.

Article 2. Conversion to Unitrust.

Sec. 13.38.300. Power to convert to unitrust. uniess eXpressly pronibited
by the governing instrument, a trustee may release the power to adjust under
AS 13.38.210 and may convert a trust into a unitrust as described in AS 13.38.300 -
13.38.410 if

(1) the trustee determines that the conversion will enable the trustee to
better carry out the intent of the settlor or testator and the purposes of the trust;

(2) the trustee gives written notice of the trustee’s intention to release
the power to adjust, of the trustee's intention to convert the trust into a unitrust, and of
how the unitrust will operate, including what initial decisions the trustee will make
under this section, to all the suijuris beneficiaries who

(A) are currently eligible to receive income from the trust;

(B) would be eligible, if a power of appointment were nc.
exercised, to receive income from the trust if the interest of all of the
beneficiaries eligible to receive income under (A) of this paragraph were to
terminate immediately before the giving of the notice; and

(C) would, if a power of appointment were not exercised,
receive a distribution of principal if the trust were to terminate immediately

before the giving of the notice;

(3) there are at least one sui juris beneficiary under (2)(A) of this

HCS SB 87( ) -b-
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section and at least one suijuris beneficiary under (2)(B) or (C) of th

(4) a suijuris beneficiary does not object to the conversion to a unitrus

23-LS0366\U

is section; and

in awriting delivered to the trustee within 60 days after the mailing of the notice under

(2) of this section.

Sec. 13.38.310. \]Ud|C|a”y approved ConverSion, (a) A trustee may petition

the court to approve the conversion to a unitrust if

(1) abeneficiary timely objects to the conversion to a unitrust; or

(2) there is not a sui juris beneficiary who
AS 13.38.300(2)(A), and there is not a sui juris beneficiary who

AS 13.38.300(2)(B) or (C).

is eligible under

is eligible under

(b) A beneficiary may request a trustee to convert to a unitrust. If the trustee

does not convert, the beneficiary may petition the superior court to order the

conversion.

(c) The superior court shall approve the conversion or direct the requested

conversion if the court concludes that the conversion will enable the trustee to better

carry out the intent of the settlor or testator and the purposes of the trust.

Sec. 13.38.320. Factors to be considered. in deciding w

hether to exercise

the power conferred by AS 13.38.300, a trustee may consider, among other things,

(1) the size of the trust;

(2) the nature and estimated duration of the trust;

(3) the liquidity and distribution requirements of the trust;

(4) the need for regular distributions and preservation and appreciation

of capital;

(5) the expected tax consequences of the conversion;

(6) the assets held in the trust; the extent to which they consist of

financial assets, interests in closely held enterprises, tangible and intangible personal

property, or real property; and the extent to which an asset is used by abeneficiary;

(7) to the extent reasonably known to the trustee, the need of the

beneficiaries for present and future distributions authorized or

governing instrument;

required by the

(8) whether and to what extent the governing instrument gives the

-7-
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trustee thepower to invade principal or accumulate income or prohibitsthe trustee
from invadingprincipal or accumulating income and the extent to which the trustee
has exercised a power from time to time to ir /ade principal or accumulate income;

(9) the actual and anticipated effect of economic

principal and income and the effects of inflation and deflation.

Sec. 13.38.330. Directions after ConverSion, (a) After dtrustis converted to
d unitrust, the trustee shall
(1) follow an investment policy seeking a total return for the
investments held by the trust, whether the return is to be derived from
(A) appreciation of capital;
(B) earnings and distributions from capital; or
(C) both (A) and (B) of this paragraph; and
(2) make regular distributions in accordance with the governing
instrument construed in accordance with the provisions of this section.

(b) After a trust has been converted to a unitrust, "income" in the governing
instrument means an annual distribution equal to four percent of the net fair market
value, as determined annually, of the trust's assets, whether the assets would be
considered income or principal under other provisions of this chapter.

(c) After a trust has been administered as a unitrust for three years, the four

percent amount referred to in (b) of this section shall be averaged over the three

preceding years of the trust.

Sec. 13.38.340. Discretion of trustee regarding conversion. The trustee

may in the trustee's discretion, from time to time, determine

(1) the effective date of a conversion to a unitrust;

(2) the provisions for prorating a unitrust distribution for a short year
in which a beneficiary's right to payments commences or ceases;

(3) the frequency of unitrust distributions during the year;

(4) the effect of other payments from or contributions to the trust on
the trust’s valuation;

(5) whether to value the trust’s assets annually or more frequently;

(6) what valuation dates to use;

HCS SB 87( ) 8-
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(7) how frequently to value nonliquid assets and whether to estimate

their value;

(8) whether to omit trust property occupied or possessed by a

beneficiary from the calculations; and

(9) other matters necessary for the proper functioning of the unitrust.
Sec. 13.38.350. Unitrust deductions and distributions, (a) Exp nses that

would be deducted from income if the trust were not a unitrust may not be deducted
from the unitrust distribution.

(b) Unless otherwise provided by the governing instrument, a unitrust
distribution shall be considered to have been paid from net income as net income
would be deterrmned if the trust were not a unitrust. To the extent net income is
insufficient, the unitrust distribution shall be considered to have been paid from net
realized short-term capital gains. To the extent income and net realized short-term
capital gains are insufficient, the unitrust distribution shall be considered to have been
paid from net realized long-term capital gains. To the extent income and net realized

short-term and long-term capital gains are insufficient, the unitrust distribution shall

be paid from the principal of the trust.

Sec. 13.38.360. Court orders regarding unitrust. The trustee or, if the
trustee declines to petition the court, a beneficiary may petition the court to
(1) select a payout percentage different than four percent;
(2) provide for a distribution of net income, as would be determined if
the trust were not a unitrust, in excess of the unitrust distribution if the distribution is
necessary to preserve atax benefit;

(3) average the valuation of the trust’s net assets over a period other

than three years.

Sec. 13.38.370. Effects of conversion. A conversion to a unitrust does not
affect a provision in the governing instrument directing or authorizing the trustee to

distribute principal or authorizing a beneficiary to withdraw a portion or all of the

principal.

Sec. 13.38.380. Prohibited conversions; exception, (a) A trustee may not

convert atrust into a unitrust if

-9- HCS SB 87( )
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(1) payment of the unitrust distribution would change the amount

payable to a beneficiary as a fixed annuity or a fixed fraction of the value of the trust

assets;

(2) the unitrust distribution would be made from an amount that is
permanently set aside for charitable purposes under the governing instrument and for

which afederal estate or gift tax deduction has been taken;

(3) possessing or exercising the power to convert would cause an
individual to be treated as the owner of all or part of the trust for federal income tax
purposes, and the individual would not be treated as the owner if the trustee did not
possess the power to convert;

(4) possessing or exercising the power to convert would cause all or
part of the trust assets to be subject to federal estate or gift tax with respect to an
individual, and the assets would not be subject to federal estate or gift tax with respect
to the individual if the trustee did not possess the power to convert;

(5) the conversion would result in the disallowance of a federal estate
tax or gift tax marital deduction that would be allowed if the trustee did not have the
power to convert; or

(6) the trustee is abeneficiary of the trust.

(b) Notwithstanding (a)(2) of this section, a trustee may elect to convert a trust
to a unitrust if both the income and principal of the trust being converted to a unitrust
are permanently set aside for charitable purposes and if the provisions of

AS 13.38.440 - 13.38.490 are followed.
Sec. 13.38.390. Permissible conversion where otherwise prohibited, (a) 11

AS 13.38.380(a)(3), (4), or (6) applies to a trustee and there is more than one trustee, a
co-trustee to whom the provision does not apply may convert the trust, unless the
exercise of the power by the remaining trustee is prohibited by the governing
instrument.

(b) If AS 13.38.380(a)(3), (4), or (6) applies to all the trustees, the trustees

may petition the court to direct aconversion.
Sec. 13.38.400. Reconversion from a unitrust. A trustee may reconvert a

trust that has been converted into a unitrust under AS 13.38.300 by following the same
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procedures provided in AS 13.38.300 - 13.38.410 for converting a trust into a unitrust.
If a unitrust is reconverted under this section, the trustee's power to adjust under
AS 13.38.210 applies to the trustee after the reconversion.
Sec. 13.38.410. Release of power to convert to unitrust, (a) A trustee may
release the power conferred by AS 13.38.300 to convert to a unitrust if the trustee
(1) is uncertain about whether possessing or exercising the power will
cause aresult described in AS 13.38.380(a)(3), (4), or (5); or
(2) determines that possessing or exercising the power will or may
deprive the trust of a tax benefit or impose a tax burden not described in
AS 13.38.380.
(b) The release of a power under (a) of this section may be permanent or for a

specified period, including a period measured by the life of an individual.

Article 3. Charitable Trust Election.
Sec. 13.38.440. Charitable trust election. The trustee of a trust held
exclusively for charitable purposes may elect to be governed by AS 13.38.440 -
13.38.490 unless the governing instrument expressly provides that the election

provided by AS 13.38.440 - 13.38.490 is not available.
Sec. 13.38.450. Eligibility for charitable trust election. To make an election

under AS 13.38.440 - 13.38.490, the trustee shall adopt and follow an investment
policy seeking a total return for the investments held by the trust, whether the return is
to be derived from appreciation of capital or eamings and distributions with respect to
capital or both. The policy constituting the election must be in writing, must be
maintained as part of the permanent records of the trust, and must recite that it
constitutes an election to be governed by AS 13.38.440 - 13.38.490.

Sec. 13.38.460. Selection of percentage after charitable trust election, (a)
After a trustee has elected under AS 13.38.440 for the trust to be governed by
AS 13.38.440 - 13.38.490, the trustee shall, in a writing maintained as part of the
permanent records of the trust, select the percentage of the value of the trust that will
be considered income and determine that it is consistent with the long-term
preservation of the real value of the principal of the trust, but the percentage may not

be less than two percent or more than seven percent each year of the principal value of

-11- HCS SB 87( )
New Text Underlined [DELETED TEXT BRACKETED]



~ oy G S

oo

10
il
12

13
14
15
16
17
18

19

20
2
22

23
24
25
26
27
28
29
30

31

WORK DRAFT WORK DRAFT 23-LS0366\U

the trust. The trustee may elect to change a percentage previously selected if the
trustee determines that the new percentage is consistent with the long-term

preservation of the real value of the principal of the trust, but may not change the

percentage more frequently than once every 10 years.

(b) For a charitable trust required by 26 U.S.C. 4942 (Internal Revenue Code)

to distribute a higher amount than the percentage selected under (a) of this section, the

amount required by 26 U.S.C. 4942 (Internal Revenue Code) controls over the

percentage selected.

Sec. 13.38.470. Revocation o charitable trust election. The trustee may
revoke an election to be governed by AS 13.38.440 - 13.38.490 if the revocation is
made as part of an alternative investment policy seeking the long-term preservation of
the real value of the principal of the trust. The revocation and alternative investment
policy must be in writing and maintained as part of the permanent records of the trust.

Sec. 13.38.480. Value determination. ror the purposes of applying
AS 13.38.440 - 13.38.490, the value of the trust is the fair market value of the cash
and other assets held by the trustee with respect to the trust, whether these assets
would be considered income or principal under the other provisions of this chapter,
determined at least annually. In the discretion of the trustee, the value of the trust may
be averaged over a period of three or more preceding years when the trust has been
administered as a unitrust under this section for at least three years.

sec. 13.38.490. Definitions. in As 13.38.440 - 13.38.490, except as
otherwise expressly stated in AS 13.38.440 - 13.38.490,

(1) "income" means the percentage of the value of the trust computed
under AS 13.38.440 - 13.38.490;

(2) "principal® means all assets other than those identified as income in

(1) of this section that are held by the trustee with respect to the trust.
Article 4. Decedent's Estate or Terminating Income Interest.
Sec. 13.38.500. Determination and distribution of net income. after a

decedent dies in the case of an estate, or after an income interest in a trust ends, a

fiduciary

(1) of an estate or of a terminating income interest shall determine the

SB 87( ) -12-
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amount of net income and net principal receipts received from property specifically
given to a beneficiary under (5) of this section and the provisions applicable to trustees
in AS 13.38.550 - 13.38.860; the fiduciary shall distribute the net income and net
principal receipts to the beneficiary who is to receive the specific property;

(2) shall distribute to a beneficiary or trust that receives a pecuniary
amount a share of net income equal to the beneficiary’s or trust's fractional interest in
undistributed principal assets as determined under AS 13.38.510; the share accrues
from the date of death of a decedent, in the case of an estate, or the date of death of a
settlor or specified event, in the case of arevocable or irrevocable trust;

(3) shall determine the remaining netincome of a decedent's estate or a
terminating income interest under the provisions applicable to trustees in
AS 13.38.550 - 13.38.860 and by

(A) including in net income all income from property used to
discharge liabilities; and

(B) paying from principal the debts, the funeral expenses, the
costs of disposition of remains, the family allowance under AS 13.12.404, fees
of personal representatives and their attorneys and accountants, and the taxes,
related interest, and penalties described in AS 13.38.810(a)(7) that are
apportioned to the estate or terminating income interest by the governing
instrument or applicable law;

(4) shall distribute the net income remaining after distributions
required by (2) of this section in the manner described in AS 13.38.510 to all other
beneficiaries;

(5) may not reduce principal or income receipts from property
described in (1) of this section because of a payment described in AS 13.38.710 or
13.38.720 to the extent that the governing instrument or applicable law requires the
fiduciary to make the payment from assets other than the property or to the extent that
the fiduciary recovers or expects to recover the payment from a third party; the net

income and principal receipts from the property are determined by

(A) including all of the amounts the fiduciary receives or pays

with respect to the property, whether those amounts accrued or became due
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before, on, or after the date of a decedent's death or an income interest's

terminating event; and

(B) making a reasonable provision for amounts that the

fiduciary believes the estate or terminating income interest may become

obligated to pay after the property is distributed.

Sec. 13.38.510. Distribution to residuary and remainder beneficiaries, (a)
Each beneficiary described in AS 13.38.500(4) is entitled to receive a portion of the
net income equal to the beneficiary's fractional interest in undistributed principal
assets, using values as of the distribution date. If a fiduciary makes more than one
distribution of assets to beneficiaries to whom this section applies, each beneficiary,
including one who does not receive part of the distribution, is entitled, as of each
distribution date, to the net income the fiduciary has received after the date of death or
terminating event or earlier distribution date but has not distributed as of the current

distribution date.

(b) In determining a beneficiary's share of net income, the following rules
apply:

(1) the beneficiary is entitled to receive a portion of the net income
equal to the beneficiary’'s fractional interest in the undistributed principal assets
immediately before the distribution date, including assets that later may be sold or
applied to meet principal obligations;

(2) the beneficiary's fractional interest in the undistributed principal
assets shall be calculated without regard to property specifically given to a beneficiary

and property required to pay pecuniary amounts;

(3) the beneficiary's fractional interest in the undistributed principal
assets shall be calculated on the basis of the aggregate value of those assets as of the
distribution date without reducing the value by any unpaid principal obligation.

(c) If afiduciary does not distribute all of the collected but undistributed net
income to each person as of a distribution date, the fiduciary shall maintain
appropriate records showing the interest of each beneficiary in that net income.

(d) To the extent that the fiduciary considers it appropriate, if this section

applies to the income from an asset, the fiduciary may apply the rules in this section to

HCS SB 87( ) U
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net gain or loss from the disposition of a principal asset realized after the dateof death
or terminating event or an earlier distribution date.
(e) For the purposes of this section, the distribution date may be the date as of

which the fiduciary calculates the value of the assets if that date is reasonablynear the

date on which assets are actually distributed.

Article 5. Apportionment at Beginning and End of Income Interest.
Sec. 13.38.550. When right to income begins and ends, (a) Anincome

beneficiary is entitled to net income from the date on which the income interest
begins. An income interest begins

(1) on the date specified in the governing instrument; or

(2) if adate is not specified, on the date an asset becomes subject to a
trust or successive income interest.

(b) An asset becomes subject to a trust

(1) on the date it is transferred to the trust, in the case of an asset that is
transferred to atrust during the transferor’s life;

(2) on the date of a testator's death, in the case of an asset that becomes

subject to a trust by reason of a will, even if there is an intervening period of

administration of the testator's estate; or

(3) on the date of an individual's death, in the case of an asset that is
transferred to afiduciary by athird party because of the individual’s death.

(c)An asset becomes subject to a successive income interest onthe day after
the preceding income interest ends, as determined under (d) of this section, even if
there is an intervening period of administration to wind up the preceding income
interest.

(d) An income interest ends on

(1) the day before an income beneficiary dies or another terminating

event occurs; or

(2) the last day of a period during which there is not a beneficiary to

whom a trustee may distribute income.

Sec. 13.38.560. Apportionment of receipts anddisbursements when

decedent dies or income interest begins, (a) Unless AS 13.38.500(1) applies, a
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trustee shall allocate an income receipt or disbursement to principal if its due date
occurs before

(1) adecedent dies, in the case of an estate; or

(2) an income interest begins, in the case of a trust or successive
income interest.

(b) A trustee shall allocate an income receipt or disbursement to income if its
due date occurs on or after the date on which a decedent dies or an income interest
begins and its due date is periodic. An income receipt or disbursement shall be treated
as accruing from day to day if its due date is not periodic or it does not have a due
date. The portion of the receipt or disbursement accruing before the date on which a
decedent dies or an income interest begins shall be allocated to principal, and the
balance shall be allocated to income.

(c) An item ofincome or an obligation is due on the date the payor is required
to make a payment. If a payment date is not stated, there is not a due date for the
purposes of this chapter. Distributions to shareholders or other owners from an entity
to which AS 13.38.600 applies are considered to be due on the date fixed by the entity
for determining who is entitled to receive the distribution or, if a date is not fixed, on
the declaration date for the distribution. A due date is periodic for receipts or
disbursements that must be paid at regular intervals under a lease or an obligation to
pay interest or if an entity customarily makes distributions at regular intervals.

Sec. 13.38.570. Apportionment when income interest ends, (a) When a
mandatory income interest ends, the trustee shall pay to a mandatory income
beneficiary who survives that date, or the estate of a deceased mandatory income
beneficiary whose death causes the interest to end, the beneficiary's share of the
undistributed income that is not disposed of under the governing instrument unless the
beneficiary has an unqualified power to revoke more than five percent of the trust
immediately before the income interest ends. In the case of the beneficiary who has an
unqualified power to revoke more than five percent of the trust immediately before the
income interest ends, the undistributed income from the portion of the trust that may

be revoked shall be added to principal.

(b) When a trustee's obligation to pay a fixed annuity or a fixed fraction of the
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value of the trust's assets ends, the trustee shall prorate the final payment if and to the
extent required by applicable law to accomplish a purpose of the trust or its settlor or
testator relating to income, gift, estate, or other tax requirements.

(c) In this section, "undistributed income"” means net income received before
the date on which an income interest ends, but does not include an item of income or
expense that is due or accrued or net income that has been added or is required to be
added to principal under the governing instrument.

Article 6. Allocation of Receipts during Administration of Trust.

Sec. 13.38.600. Character of receipts, (a) Except as otherwise provided in
this section, a trustee shall allocate to income money received from an entity,
including reinvested cash dividends.

(b) A trustee shall allocate the following receipts from an entity to principal:

(1) property other than money excluding reinvested cash dividends;

(2) money received in one distribution or a series of related
distributions in exchange for part or all of atrust's interest in the entity;

(3) money received in total or partial liquidation of the entity;

(4) money received from an entity that is a regulated investment
company or a real estate investment trust if the money distributed is a short-term or
long-term capital gain dividend for federal income tax purposes.

(c) Money is received in partial liquidation

(1) to the extent that the entity, at or near the time of a distribution,
indicates that it is a distribution in partial liquidation; or

(2)if the total amount of money and property received in a distribution
or series of related distributions is greater than 20 percent of the entity's gross assets,
as shown by the entity's year-end financial statements immediately preceding the
initial receipt.

(d) Money is not received in partial liquidation, and it may not be taken into
account under (c)(2) of this section, to the extent that it does not exceed the amount of
income tax that a trustee or beneficiary must pay on taxable income of the entity that

distributes the money.

(e) A trustee may rely upon a statement made by an entity about the source or
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character of a distribution if the statement is made at or near the time of distribution by
the entity’s board of directors or other person or group of persons authorized to
exercise powers to pay money or transfer property comparable to those of a
corporation's board of directors.

(f) In this section, "entity" means a corporation, partnership, limited liability
company, regulated investment company, real estate investment trust, common trust
fund, or another organization in which a trustee has an interest, but does not include

(1) atrust or estate to which AS 13.38.610 applies;

(2) abusiness or activity to which AS 13.38.620 applies;
(3) apaymentto which AS 13.38.690 applies; or

(4) an asset-backed security to which AS 13.38.750 applies.

Sec. 13.38.610. Distribution from trust or estate, (a) A trustee shall
allocate to income an amount received as a distribution of income from a trustor an
estate in which the trust has an interest other than a purchased interest.

(b) A trustee shall allocate to principal an amount received as a distribution of
principal from atrust or estate in which the trust has an interest other than a purchased
interest.

(c) If atrustee purchases an interest in a trust that is an investment entity, or a
decedent or donor transfers an interest in a trust that is an investmententity to a
trustee, AS 13.38.600 or 13.38.750 applies to areceipt from the trust.

Sec. 13.38.620. Business and other activities conducted by trustee, (a) If a
trustee that conducts a business or other acti\ity determines that it is in the best
interest of all the beneficiaries to account separately for the business or other activity
instead of accounting for it as part of the trust's general accounting records, the trustee
may maintain separate accounting records for the transactions of the business or other
activity, whether or not the assets of the business or other activity are segregated from

other trust assets.

(b) A trustee who accounts separately for a business or other activity may

determine the extent to which

(1) its net cash receipts are retained for working capital, the acquisition

or replacement of fixed assets, and other reasonably foreseeable needs of the business

| HCSSB&7( ) 18

New Text Underlined [DELETED TEXT BRACKETED]



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

WORK DRAFT WORK DRAFT 23-L.S0366\U

or activity; and

(2) the remaining net cash receipts ate accounted for as principal or

income in the trust's general accounting records.
(c) If a trustee sells assets of the business or other activity, other than in the
ordinary course of the business or activity, the trustee shall account for the net amount
received as principal in the trust's general accounting records to the extent the trustee

determines that the amount received is not required any longer in the conduct of the

business.

(d) Activities for which a trustee may maintain separate accounting records

include

(1) retail, manufacturing, service, and other traditional business
activities;
(2) farming;
(3) raising and selling livestock and other animals;
(4) management of rental properties;
(5) extraction of minerals and other natural resources;
(6) timber operations; and
(7) activities to which AS 13.38.740 applies.
Sec. 13.38.630. Principal I'ECEiptS. A trustee shall allocate to principal any of

the following:

(1) to the extent not allocated to income under this chapter, assets
received from
(A) a transferor during the transferor's lifetime;
(B) a decedent's estate;
(C) a trust with aterminating income interest; or
(D) a payor under a contract naming the trust or its trustee as
beneficiary;
(2) money or other property received from a principal asset's sale,

exchange, liquidation, or change in form, including realized profit subject to

AS 13.38.600-13.38.750;

(3) amounts recovered from third parties to reimburse the trust because
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of disbursements described in AS 13.38.810(a)(8) or for other reasons, to the extent
not based on the loss of income, except that a separate award made for the loss of
income with respect to an accounting period during which a current income
beneficiary had a mandatory income interest is income;

(4) net income received in an accounting period during which there is
not a beneficiary to whom atrustee may or must distribute income;

(5) other receipts as provided in AS 13.38.680 - 13.38.750.

Sec. 13.38.640. Rental property, (a) To the extent that a trustee accounts for
receipts from rental property under this section, the trustee shall allocate an amount
received as rent of real or personal property to income, including an amount received
for cancellation or renewal of a lease.

(b) An amount received as arefundable deposit, includinga security deposit
or adeposit that is to be applied as rent for future periods,

(1) shall be added to principal;

(2) shall be held subject to the terms of the lease; and

(3) is not available for distribution to a beneficiary until thetrustee's
contractual obligations have been satisfied with respect to that amount.

Sec. 13.38.650. Onbligation to pay money, (a) An amount received as
interest, whether determined at a fixed, variable, or floating rate, on an obligation to
pay money to the trustee, including an amount received as con.’deration for prepaying
principal, shall be allocated to income without any provision for amortization of
premium.

(b) A trustee shall allocate to principal an amount received from the sale,
redemption, or other disposition of an obligation to pay money to the trustee more than
one year after it is purchased or acquired by the trustee, including an obligation if the
purchase price or value of the obligation when it is acquired is less than its value at
maturity. If the obligation matures within one year after it is purchased or acquired by
the trustee, an amount received in excess of its purchase price or its value when
acquired by the trust shall be allocated to income.

(c) This section does not apply to an obligation to which AS 13.38.690,

13.38.700, 13.38.710, 13.38.720, 13.38.730, 13.38.740, or 13.38.750 applies.
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Sec. 13.38.660. Insurance policies and similar contracts, (a) Except as
otherwise provided in (b) or (c) of this section, a trustee shall allocate to principal the
proceeds of a life insurance policy or other contract in which the trust or its trustee is
named as beneficiary, including a contract that insures the trust or its trustee against
loss for damage to, destruction of, or loss of title to a trust asset. If the premiums on
the policy or contract are paid from income, the trustee shall allocate dividends on the
policy or contract to income. If the premiums on the policy or contract are paid from

principal, the trustee shall allocate dividends on the policy or contract to principal.

(b) Except as provided in (c) of this section, a trustee shall allocate to income
proceeds of a contract that insures the trustee against

(1) loss of occupancy or other use by an income beneficiary;

(2) loss of income; or

(3) subject to AS 13.38.620, loss of profits from a business.

(c) This section does not apply to acontract to which AS 13.38.690 applies.

Sec. 13.38.670. Special rules for charitable remainder unitrusts.
Notwithstanding the other provisions of this chapter, if a charitable remainder unitrust,
as defined in 26 U.S.C. 664 (Internal Revenue Code), owns an obligation described in
(2) of this section, the following rules apply, unless varied by the governing
instrument:

(1) an obligation for the payment of money is principal at its inventory
value except as provided in (2) of this section; the trustee may not make a provision
for amortization of a premium or for accumulation for discount;

(2) except to the extent otherwise provided in the governing
instrument, an increase in the value of the following above inventory value is
distributable as income:

(A) a zero coupon bond;

(B) an annuity contract before annuitization;

(C) a life insurance contract before the death of the insured;

(D) an interest in a common trust fund; in this subparagraph,

"common trust fund" has the meaning given in 26 U.S.C. 584 (Internal

Revenue Code);
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(E) an interest in a limited liability company, limited liability
partnership, or limited partnership; and

(F) another obligation for the payment of money if the money
is payable at a future time under a fixed, variable, or discretionary schedule of
appreciation and if the payment exceeds the price at which the obligation was
issued;

(3) the increase in value of the obligations described in (2) of this
section is distributable to the beneficiary who was the income beneficiary at the time
of the increase; the increase is distributable from the first cash available from the
principal or, if cash is not available from the principal, when cash is first available
from the principal due to a sale, a redemption, or another disposition; when an
unrealized increase is distributed as income from principal, the principal shall be
reimbursed when the increase is realized;

(4) the increase in value of an obligation described in (2) of this
section is not available for distribution unless the trustee receives cash on account of
the obligation;

(5) notwithstanding a provision in this section to the contrary, a
distribution from a partnership or limited liability company attributable to the cash
flow or income derived from operations regularly carried on by the partnership or

limited liability company is income, except to the extent otherwise provided in the

governing instrument.

Sec. 13.38.680. Insubstantial allocations not required. 1f a trustee

determines that an allocation between principal and income required by AS 13.38.690,
13.38.700, 13.38.710, 13.38.720, or 13.38.750 is insubstantial, the trustee may allocate
the entire amount to principal unless one of the circumstances described in
AS 13.38.210(c) applies to the allocation. This power may be exercised by a co-
trustee in the circumstances described in AS 13.38.210(d) and may be released for the

reasons and in the manner described in AS 13.38.210(e). An allocation is presumed to

be insubstantial if

(1) the amount of the allocation would increase or decrease net income

in an accounting period, as determined before the allocation, by less than five percent;
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or

(2) the value of the asset producing the receipt for which the allocatior
would be made is less than five percent of the total value of the trust's assets at the

beginning of the accounting period.

Sec. 13.38.690. Retirement benefits, individual retirement accounts,
deferred compensation, annuities, and similar payments, (a) The trustee shall
allocate to income the greater of the portion of a payment characterized by the payor
as interest or a dividend, as a remittance in place of interest or a dividend, or as
imputed interest for federal income tax purposes. The balance of the payment shall be
allocated to principal.

(b) If apart of apayment under a contract calling for equal installments over a
fixed period of time is not allocable to income under the provisions of (a) of this
section, the difference between the trust's acquisition value of the contract and the total
expected return shall be considered to be interest. The trustee shall allocate to income
the portion of each payment equivalent to interest on the then unpaid principal balance
at the rate specified in the contract or at a rate necessary to amortize the difference
between the expected return and the acquisition value, where that rate is readily
ascertainable by the trustee.

(c) If there is not a portion of a payment from a separate fund held exclusively
for the benefit of the trust that is allocable to income under (a) or (b) of this section,
but the internal net income of the fund determined as if the fund were a separate trust
subject to AS 13.38.500 - 13.38.860 is readily ascertainable by the trustee, the portion
of the payment equal to the then undistributed net income of the fund realized since
the trust acquired its interest in the fund is considered to be a distribution of income
and shall be allocated to the trust income account. The balance of the payment
described in this subsection shall be allocated to principal.

(d) A trustee shall allocate 10 percent of the part of the payment that is
required to be made during the accounting period to income and the balance to
principal if there is not a part of the payment that is allocable to income under (a) - (c)
of this section and all or part of the payment is required to be made. The trustee shall

allocate the entire payment to principal if a part of a payment is not required to be
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made or the payment received is the entire amount to which the trustee is entitled. In
this subsection, a payment is not "required to be made" to the extent that it is made
because the trustee exercises aright of withdrawal.

(e) If, to obtain a federal estate or gift tax marital deduction for a trust, the
trustee must allocate more of a payment to income than provided for by this section,
the trustee shall allocate the additional amount necessary to obtain the marital
deduction to income.

(f) This section does not apply to payments to which AS 13.38.700 applies.

(g) In this section, "payment" means a payment that a trustee may receive over
a fixed period of time or during the life of one or more individuals because of services
rendered or property transferred to the payor in exchange for future payments, and
includes

(1) a payment made in money or property from the payor's general
assets or from a separate fund created by the payor or another person;

(2) apayment on or from

(A) an installment contract or note;

(B) aprivate or commercial annuity;

(C) adeferred compensation agreement;

(D) an employee death benefit;

(E) an individual retirement account; or

(F) a pension plan, profit-sharing plan, stock plan, bonus plan,
or stock-ownership plan.
Sec. 13.38.700. Liquidating asset, (a) A trustee shall allocate 10 percent of

the receipts from a liquidating asset to income and the balance to principal.

(b) In this section, "liquidating asset"

(1) means

(A) an asset the value of which will diminish or terminate

because the asset is expected to produce receipts for a period of limited

duration; or

(B) a leasehold, patent, copyright, royalty right, and right to

receive payments during a period of more than one year under an arrangement
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that does not provide for the payment of interest on the unpaid balance;

(2) does not include

(A) an obligation subjectto AS 13.38.670;

(B) apayment subjectto AS 13.38.690;

(C) resources subject to AS 13.38.710;

(D) timber subjectto AS 13.38.720;

(E) an activity subject to AS 13.38.740;

IF) an asset subjectto AS 13.38.750; or

(G) an asset for which the trustee establishes a reserve for

depreciation under AS 13.38.830.

Sec. 13.38.710. Minerals, water, and other natural resources, (a) To the
extent that a trustee accounts for receipts from an interest in minerals or other natural
resources under this section, the trustee shall allocate them as follows:

(1) if received as nominal delay rent or nominal annual rent on a lease,
a receipt shall be allocated to income;

(2) if received from a production payment, a receipt shall be allocated
to income if and to the extent that the agreement creating the production payment
provides a factor for interest or its equivalent; the balance shall be allocated to
principal;

(3) if an amount received as a royalty, shut-in-well payment, take-or-
pay payment, bonus, or delay rental is more than nominal, 90 percent shall be
allocated to principal, and the balance shall be allocated to income;

(4) if an amount is received from a working interest or any other
interest not provided for in (1) - (3) of this subsection, 90 percent of the net amount
received shall be allocated to principal, and the balance shall be allocated to income.

(b) An amount received on account of an interest in renewable water shall be
allocated to income. An amount received on account of an interest in nonrenewable
water shall be allocated as follows:

(1) 90 percent of the amount shall be allocated to principal; and

(2) the balance shall be allocated to income.

(c) This chapter applies whether or not a decedent or donor was extracting
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minerals, water, or other natural resources before the interest became subject to the

trust.

Sec. 13.38.720. Timber, (a) To the extent that a trustee accounts for receipts

from the sale of timber and related products under this section, the trustee shall

allocate the net receipts

(1) to income, to the extent that the amount of timber removed from
the land does not exceed the rate of growth of the timber during the accounting periods

in which abeneficiary has a mandatory income interest;

(2) to principal, to the extent that the amount of timber removed from
the land exceeds the rate of growth of the timber, or the net receipts are from the sale
of standing timber;

(3) between income and principal, by determining the amount of
timber removed from the land under the lease or contract and applying the rules in (1)
and (2) of this subsection if the net receipts are from the lease of timberland or a
contract to cut timber from land owned by a trust;

(4) to principal to the extent that advance payments, bonuses, and other
payments are not allocated under (1) - (3) of this subsection.

(b) In determining net receipts to be allocated under (a) of this section, a
trustee shall deduct and transfer to principal areasonable amount for depletion.

(c) This chapter applies whether or not a decedent or transferor was harvesting
timber from the property before it became subject to the trust.

Sec. 13.38.730. Property not productive ofincome, (a) If afederal estate or
gift tax marital deduction is allowed for all or part of a trust whose income is required
to be paid to the settlor's or testator's spouse and whose assets consist substantially of
property that does not provide the spouse with sufficient income from or use of the
trust assets, and if the amounts that the trustee transfers from principal to income
under AS 13.38.210 and that the trustee distributes to the spouse from principal under
the governing instrument are insufficient to provide the spouse with the beneficial
enjoyment required to obtain the marital deduction, the spouse may require the trustee
to make property productive of income, convert property within a reasonable time, or

exercise the power conferred by AS 13.38.210(a). The trustee may decide which
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action or combination of actions to take.

(b) In cases not governed by (a) of this section, proceeds from the sale or other
disposition of an asset are principal without regard to the amount of income the asset
produces during any accounting period.

Sec. 13.38.740. Derivatives and options, (a) To the extent that a trustee
does not account under AS 13.38.620 for transactions in derivatives, the trustee shall
allocate receipts from and disbursements made in connection with those transactions
to principal.

(b) If atrustee grants an option to buy property from the trust, whether or not
the trust owns the property when the option is granted, grants an option that permits
another person to sell property to the trust, or acquires an option to buy property for
the trust or an option to sell an asset owned by the trust, and the trustee or othei owner
of the asset is required to deliver the asset if the option is exercised, an amount
received for granting the option shall be allocated to principal. An amount paid to
acquire the option shall be paid from principal. A gain or loss realized upon the
exercise of an option, including an option granted to a settlor or testator of the trust for
services rendered, shall be allocated to principal.

(c) In this section, "derivative" means a contract or financial instrument or a
combination of contracts and financial instruments that gives a trust the right or
obligation to participate in some or all changes in the price of a tangible or intangible
asset or group of assets, or changes in a rate, an index of prices or rates, or another
market indicator for an asset or a group of assets.

Sec. 13.38.750. Asset-backed securities, (a) If a trust receives a payment
from interest or other cuirent return and from other proceeds of the collateral financial
assets, the trustee shall allocate the portion of the payment that the payor identifies as

being from interest or other current return to income, and the trustee shall allocate the

balance of the payment to principal.

(b) If a trust receives one or more payments in exchange for the trust's entire

interest in an asset-backed security in one accounting period, the trustee shall allocate
the payments to principal. If a payment is one of a series of payments that will result

in the liquidation of the trust's interest in the security over more than one accounting
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period, the trustee shall allocate 10 percent of the payment to income and the balance
to principal.
(c) In this section, 'asset-backed security"

(1) means an asset whose value is based on the right it gives the owner
to receive distributions from the proceeds of financial assets that provide collateral for
the security;

(2) includes an asset that gives the owner the right to receive from the

collateral financial assets only the interest or other current return or only the proceeds

other than interest or current return;

(3) does not include an asset to which AS 13.38.600 or 13.38.690
applies.
Article 7. Allocation of Disbursements During Administration of Trust.
Sec. 13.38.800. Mandatory disbursements from income. A trustee shall
make the following disbursements from income:

(1) interest, except interest on taxes described in AS 13.38.810(a)(7);

(2) ordinary repairs;

(3) real estate and other regularly recurring taxes assessed against
principal;

(4) recurring premiums on fire or other insurance covering the loss of a
principal asset or the loss of income from or use of the asset.

Sec. 13.38.810. Mandatory disbursements from principal, (a) A trustee
shall make the following disbursements from principal:

(1) extraordinary expenses incurred in connection with the
administration, management, or preservation of trust property and the distribution of
income;

(2) extraordinary repairs;

(3) compensation for legal services to the trustee;

(4) expenses in connection with accountings and judicial or other
proceedings, including proceedings to construe, modify, or reform the trust or to

protect the trust or its property;

(5) payments on the principal of a trust debt;
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(6) premiums paid on a policy of insurance not described in

AS 13.38.800(4) if the trust is the owner and beneficiary;

(7) estate, inheritance, and other transfer taxes, including interest and
penalties, apportioned to the trust;

(8) disbursements related to environmental matters, including

(A) reclamation;

(B) assessing environmental conditions;

(C) remedying and removing environmental contamination;

(D) monitoring remedial activities and the release of
substances;

(E) preventing future releases of substances;

(F) collecting amounts from persons liable or potentially liable
for the costs of those activities;

(G) penalties imposed under environmental statutes or
regulations and other payments made to comply with those statutes or
regulations;

(H) statutory or common law claims by third parties;

(I) defending claims based on environmental matters.

(b) If a principal asset is encumbered with an obligation that requires income
from that asset to be paid directly to the creditor, the trustee shall transfer from
principal to income an amount equal to the income paid to the creditor in reduction of
the principal balance of the obligation.

Sec. 13.38.820. Discretionary allocation of disbursements. Subject to
AS 13.38.800 and 13.38.810, a trustee may, in the trustee's discretion, allocate to
income or principal or partly to each ordinary expenses incurred in connection with
the administration, management, or preservation of trust property and the distribution
of income, including the compensation of the trustee and of a person providing
investment advisory, custodial, or income tax return preparation services to the trustee.

Sec. 13.38.830. Transfers from income to principal for depreciation, (a)
A trustee may transfer to principal areasonable amount of the net cash receipts from a

principal asset that is subject to depreciation. However, a trustee may not transfer any
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imount for depreciation

(1) of that portion of real property used or available for use by a
beneficiary as a residence or of tangible personal property held or made available for
the personal use or enjoyment of a beneficiary;

(2) during the administration of a decedent's estate; or

(3) under this section if the trustee is accounting under AS 13.38.620

for the business or activity in which the asset is used.

(b) An amount transferred to principal is not required to be held as a separate
fund.

(c) In this section, "depreciation"” means areduction in value due to wear, tear,
decay, corrosion, or gradual obsolescence of a fixed asset having a useful life of more
than one year.

Sec. 13.38.840. Transfers from income to reimburse principal, (a) A
trustee may transfer an appropriate amount from income to principal in one or more
accounting periods to reimburse principal or to provide a reserve for future
disbursements if the trustee makes or expects to make a disbursement from principal
that is allocable to income under AS 13.38.800 or 13.38.820 and that is paid from
principal because it is unusually large, or is made to prepare property for rental,
including tenant allowances, leasehold improvements, and broker's commissions.

(b) If the asset whose ownership gives rise to the disbursements becomes
subject to a successive income interest after an income interest ends, a trustee may

continue to transfer amounts from income to principal as provided in (a) of this

section.

(c) This section does not apply to the extent the trustee has been or expects to
be reimbursed by a third party.
Sec. 13.38.850. Income taxes, (a) A tax required to be paid by a trustee

based on receipts allocated to income shall be paid from income.
(b) A tax required to be paid by a trustee based on receipts allocated to

principal shall be paid from principal, even if the tax is called an income tax by the

taxing authority.

(c) A tax required to be paid by a trustee on the trust's share of an entity's
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taxable income shall be paid proportionately from

(1) income, to the extent that receipts from the entity are allocated to

income; and
(2) principal, to the extent that
(A) receipts from the entity are allocated to principal; and
(B) the trust's share of the entity's taxable income exceeds the
total receipts described in (1) of this subsection and (A) of this paragraph.

(d) For the purposes of this section, receipts allocated to principal or income
shall be reduced by the amount distributed to a beneficiary from principal or income
for which the trust receives a deduction in calculating the tax.

Sec. 13.38.860. Adjustments between principal and income because of
taxes. A trustee may make adjustments between principal and income to offset the
shifting of economic interests or tax benefits between income beneficiaries and
remainder beneficiaries that arise from

(1) an election or decision that the trustee makes regarding tax matters;

(2) an income tax or any other tax that is imposed on the trustee or a
beneficiary as aresult of a transaction involving the trust or distribution from the trust;
or

(3) the ownership by a trust of an interest in an entity whose taxable
income, whether or not distributed, is includable in the taxable income of the trust or a
beneficiary.

Article 8. General Provisions.

Sec. 13.38.900. Not applicable to mental health trust. This chapter does not
apply to the trust established under the Alaska Mental Health Enabling Act of 1956,
P.L. 84-830, 70 Stat. 709.

Sec. 13.38.910. Uniformity of application and construction. In applying
and construing this chapter, consideration shall be given to the need to promote
uniformity of the law with respect to its subject matter among states that enact it.

Sec. 13.38.980. Definitions. In this chapter, unless the context clearly

indicates otherwise,

(1) "accounting period" means a calendar year, unless another 12-
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month period is selected by a fiduciary, and includes a portion of a calendar year or
other 12-month period that begins when an income interest begins or ends when an
income interest ends;
(2) "beneficiary" includes, in the case of
(A) adecedent’s estate, an heir, legatee, or devisee; and
(B) atrust, anincome beneficiary and aremainder beneficiary;
(3) "fiduciary" means a personal representative or a trustee;
(4) "income" means money or property that a fiduciary receives as
current return from a principal asset, and includes a portion of receipts from a sale,
exchange, or liguidation of a principal asset, to the extent provided in AS 13.38.600 -

13.38.750;

(5) "income beneficiary" means a person to whom net income of a

trust is or may be payable;

(6) "income interest” means the right of an income beneficiary to
receive all or part of net income, whether the governing instrument requires it to be
distributed or authorizes it to be distributed in the trustee's discretion;

(7) "mandatory income interest” means the right of an income
beneficiary to receive net income that the governing instrument requires the fiduciary
to distribute;

(8) "net income" means the total receipts allocated to income during an
accounting period, minus disbursements made from income during the period, and
plus or minus transfers under this chapter to or from income during the period;

(9) "person" means an individual, a corporation, a business trust, an
estate, a trust, a partnership, a limited liability company, an association, a joint
venture, a government, a governmental subdivision, an agency or instrumentality, a
public corporation, or another legal or commercial entity;

(10) "principal" means property held in trust for distribution to a
remainder beneficiary when the trust terminates, or property held in trust in perpetuity;

(11) "remainder beneficiary" means a person entitled to receive
principal when an income interest ends;

(12) "suijuris beneficiary" includes
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(A) acourt-appointed guardian of an incapacitated beneficiary;

(B) an agent for an incompetent beneficiary; and

(C) acourt-appointed guardian of aminor beneficiary's estate;
(13) *"trust" includes a revocable trust, an irrevocable trust, and a legal

life estate arrangement;

(14) “trustee" includes an original, additional, or successor trustee,
whether or not appointed or confirmed by a court;

(15) "unitrust" means a trust from which a fixed percentage of the net
fair market value of the trust's assets, valued annually, is paid not less often than
annually to a beneficiary.

Sec. 13.38.990. Short title. This chapter may be cited as the Alaska Principal
and Income Act.

* Sec. 3. AS 37.14.031(d) is amended to read:

(d) The authority shall adopt regulations providing for the determination

of [PROVISIONS OF AS 13.38 APPLY TO DETERMINE] amounts attributable to
[THE] principal under (b)(2) of this section. The regulations must provide for the
allocation between principal and income of money received from the
management of mental health trust land, and the manner of allocation must be in

the long-term best interest of the trust and its beneficiaries.
* Sec. 4. AS 13.16.550; AS 13.38.010, 13.38.020, 13.38.030, 13.38.040, 13.38.050,
13.38.060, 13.38.070, 13.38.080, 13.38.090, 13.38.100, 13.38.110, 13.38.120, 13.38.130, and

13.38.140 are repealed.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to
read:

APPLICABILITY. AS 13.38.200 - 13.38.990, enacted by sec. 2 of this Act, apply,
except as otherwise expressly provided in the governing instrument, and except as provided
by AS 13.38.900, enacted by sec. 2 of this Act, to a trust existing on or after the effective date
of this Act, and to the estate of a decedent who dies on or after the effective date of this Act.

* Sec. 6. This Act takes effect September 1, 2003.

33 HCS SB87( )
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MEMORANDUM

Date: April 23, 2003
To:  Office of Representative McGuire
From: Senator Ralph Seekins

Re:  Request for Hearing of SB 87

Attached please find Senate Bill 87 along with the corresponding sponsor statement and

supporting documentation.

"This Bill essentially updates the Uniform Principal and Income Act to the 1997 version. It not
only enjoys industry support but also bi-partisan support in the Senate passing out on a 17 to 0

vote.

| respectfully request a hearing before your committee on this Bill at your earliest convenience.

Thank you.
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Senator Ralph Seekins

District D

Senate Bill 87 Sponsor Statement
Update of the Uniform Principal and Income Act

In 1984 the Alaska legislature adopted an early version ofthe Uniform Principal and Income Act
(located in Statute 13.38). This Act provides rules for the determination of whether a trust’'s or
estate’s receipts should be considered income or principal. This distinction is often important
because some beneficiaries may be entitled to income distributions, and others may be entitled to
principal distributions. Senate Bill 87 updates the existing Statute to the most recent (1997)

version ofthe Uniform Principal and Income Act.

The drafters of the 1997 Uniform Act have recognized that there is a conflict between income
and principal beneficiaries, and this conflict creates pressures on the fiduciary. The income
beneficiaries want the fiduciary to invest so as to maximize annual income. The principal
beneficiaries want the fiduciary to invest for long term equity growth. As a result, a trustee
attempting to satisfy both sets of beneficiaries will have to compromise with respect to the
choice of investments. Consequently, the total return of the trust will suffer. Two techniques
have been adopted to avoid the need for such a compromise. These techniques allow the trustee
to choose investment approaches which will maximize the total investmentreturn of the trust.

The first technique is provided by Article 1 of Senate Bill 87, which gives the trnstee the
discretionary power to adjust. This power allows the trustee to reallocate receipts from income to
principal, or vice versa, when the trustee determines that it is fair and reasonable to do so. The
second technique is provided by Article 2 which allows the trustee to convert a trust to a unitrust.
This is a trust which provides that a certain percentage of its assets— often 4%— will be

distributed each year to the income beneficiary.

Both of the above techniques will allow the trustee to choose investment approaches which will
maximize the total return. As a result, both the income beneficiary and the principal beneficiary
will receive greater distributions. Further, the trustee will not be struggling with the conflict in

investment approaches.

As of January 2003, thirty states have adopted the 1997 Uniform Principal and Income Act. Of
these, twelve states have included the unitrust provisions. Senate Bill 87 follows the legislation
enacted by Pennsylvania, which includes both techniques thereby enabling the trustee to
maximize total returns. The State o f Washington enacted this version in 2002. Georgia is

presently considering it this year.

It
|
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April 21, 2003 r N

T he Rjinn

Representative Lesil McGuire
The Alaska Mental Health Trust Authority

State Capital
Juneau, Alaska 99801

Re: SB 87

Dear Representative McGuire,

We have had Ron Lorenson, a former long time Department of Law attorney under
contract to the Trust, review SB 87. He has suggested the following amendments to the
bill to ensure that it does not conflict with the Mental Health Trust settlement.

A. At page 31, line 30, insert a new bill section to read:

* Sec. 3. AS 37.14.031(d) is amended to read:

@) The Alaska Mental Health Trust Authority shall adopt regulations
providing for the determination of ;Provisions oF As 13.38 APPLY TO
DETERMINE] amounts attributable to the principal under (b)(2) of this section.
The regulations shall provide for allocations between principal and income of
money received from the management of mental health trust land in a
manner that is in the long term best interest of the trust and its beneficiaries.

P Renumber remaining bill sections, accordingly.

C. At page 32, amend the applicability provision set out at lines 4 - 7 to read:

APPLICABILITY, (a) AS 13.38.200 - 13.38.990, enacted by sec. 2 of
this Act, apply, except as otherwise expressly provided in the governing
instrument, to a trust existing on or after the effective date of this Act, and to the

estate of a decedent who dies on or after the effective date of this Act.

(b) AS 13.38.200 - 13.38.990, enacted by sec. 2 of this Act, do not
apply to the trust established under the Alaska Mental Health Enabling Act
of 1956, P.L. 84-830, 70 Stat. 709.

s50 West Seventh Avenue, Suite 1s20 ¢ Anchorage, Alaska 99501
Telephone: (907) 269-7960 « Fax: (907) 269-7966



We are also sharing these proposed amendments the bill sponsor, Senator Ralph Seekins,
for his consideration. We have asked him to review these amendments and if he finds
them acceptable to communicate that fact to you. Our own support for these amendments

is contingent on Senator Seekins finding them acceptable.

Thank you for your consideration.



Sy O

~

10
11
12
13

14

WORK DRAFT WORK DRAFT WORK DRAFT

23-L50366\Q
Bannister
4/25/03

HOUSE CS FOR SENATE BILL NO. §1( )

IN THE LEGISLATURE OF TILE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): SENATOR SEEKINS

ABILL
FOR AN ACTENTITLED
"An Act relating to principal and income in the administration of trusts and decedents'
estates and the mental health trust fund; adopting a version of the Uniform Principal
and Income Act; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.36.335 is amended to read:
Sec. 1336335, Application of special distribution provisions. the asset
distribution provisions of AS 13.16.540 - 13.16.550, 13.16.560, and AS 13.385&X0)

[AS 13.38.030(a)] apply to the administration of a revocable trust following the death

of the settlor of the trust, unless the terms of the trust indicate a different intention.

* Sec. 2. AS 13.38 is amended by adding new sections to read:

Article . Preliminary Provisions; Power t Adjust.
SeC. 13.38.200. FidUCiary dUtles, general principles, (@) In allocating

receipts and disbursements to or between principal and income and with respect to any

matter within the scope of this chapter, a fiduciary

- TICS SB 87( )
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(1) shall administer a trust or estate in accordance with the governing
instrument, even if there is a different provision in this chapter;

(2) may administer a trust or estate by the exercise of a discretionary
power of administration regarding a matter within the scope of this chapter given to
the fiduciary by the governing instrument, even if the exercise of the power produces a
result different from a result required or permitted by this chapter; an inference that
the fiduciary has improperly exercised the discretionary power does not arise from the
fact that the fiduciary has made an allocation contrary to a provision of this chapter;

(3) shall administer a trust or estate in accordance with this chapter if
the governing instrument does not contain a different provision or does not give the
fiduciary a discretionary power of administration regarding a matter within the scope
of this chapter; and

(4) shall add a receipt or charge a disbursement to principal to the
extent that the governing instrument and this chapter do not provide a rule for
allocating the receipt or disbursement to or between principal and income.

(b) In exercising a discretionary power of administration regarding a matter
within the scope of this chapter, whether granted by the governing instrument or this
chapter, including AS 13.38.210 and 13.38.300 - 13.38.410, a fiduciary shall
administer a trust or estate impartially based on what is fair and reasonable to all of the
beneficiaries, except to the extent that the governing instrument clearly manifests an
intention that the fiduciary shall or may favor one or more of the beneficiaries. A

determination in accordance with this chapter is presumed to be fair and reasonable to

all of the beneficiaries.
Sec. 13.38.210. Trustee's pwvertoadjust, (a) Subject to (c) and (f) of this

section, a trustee may adjust between principal and income by allocating an amount of

income to principal or an amount of principal to income to the extent the trustee

considers appropriate if

(1) the governing instrument describes what may or shall be distributed

to a beneficiary by referring to the trust's income;

(2) the trustee determines, after applying the rules in AS 13.38.200(a),

that the trustee is unable to comply with AS 13.38.200(b); and

| HCS SB S7( ) 2+
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3) the trustee determines to follow an investment policy seeking a total return

for the investments held by the trust, whether the return is to be derived from
(A) appreciation of capital,
(B) earnings and distributions from capital; or
(C) both (A) and (B) of this paragraph.
(b) In deciding whether and to what extent to exercise the power conferred by
(a) of this section, a trustee may consider, among other things,

(1) the size of the trust;

(2) the nature and estimated duration of the trust;

(3) the liquidity and distribution requirements of the trust;

(4) the need for regular distributions and preservation and appreciation
of capital;

(5) the expected tax consequences of an adjustment;

(6) the net amount allocated to income under the other sections of this
chapter and the increase or decrease in the value of the principal assets, which the
trustee may estimate as to assets for which market values are not readily available;

(7) the assets held in the trust; the extent to which the assets consist of
financial assets, interests in closely held enterprises, tangible and intangible personal
property, or real property; the extent to which an asset is used by a beneficiary; and
whether an asset was purchased by the trustee or received from the settlor or testator;

(8) to the extent reasonably known to the trustee, the need of the
beneficiaries for present and future distributions authorized or required by the
governing instrument;

(9) whether and to V\kﬁt extent the governing instrument gives the
trustee the power to invade principal or accumulate income or prohibits the trustee
from invading principal or accumulating income, and the extent to which the trustee
has exercised a power from time to time to invade principal or accumulate income;

(10) the intent of the settlor or testator; and

(11) the actual and anticipated effect of economic conditions on
principal and income and the effects of inflation and deflation.

(c) A trustee may not make an adjustment under this section if

-3 IICS SB 87( )
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(1) the adjustment would diminish the income interest in a trust that
requires all of the income to be paid at least annually to a spouse and for which a
federal estate tax or gift tax marital deduction would be allowed, in whole or in part, if
the trustee did not have the power to make the adjustment; the prohibition in this
paragraph does not apply to a trust after the trustee determines that the marital
deduction has not been claimed or has not been allowed;

(2) the adjustment would reduce the actuarial value of the income
interest in a trust to which a person transfers property with the intent to qualify for a
federal gift tax exclusion;

(3) the adjustment would change the amount payable to a beneficiary
as a fixed annuity or a fixed fraction of the value of the trust assets;

(4) the adjustment is from any amount that is permanently set aside for
charitable purposes under the governing instrument and for which a federal estate or
gift tax charitable deduction has been taker, unless both income and principal are
permanently set aside for charitable purposes under the governing instrument;

(5) possessing or exercising the power to make an adjustment would
cause an individual to be treated as the owner of all or part of the trust for federal
income tax purposes, and the individual would not be treated as the owner if the
trustee did not possess the power to make an adjustment;

(6) possessing or exercising the power to make an adjustment would
cause all or part of the trust assets to be subject to federal estate or gift tax with respect
to an individual, and the assets would not be subject to federal estate or gift tax with
respect to the individual if the trustee did not possess the power to make an
adjustment;

(7) the trustee is a beneficiary of the trust; or

(8) the trust has been converted to a unitrust under AS 13.38.300 -

13.38.410.
(d) If (c)(5), (6), or (7) of this section applies to a trustee and there is more
than one trustee, a co-trustee to whom the provision does not apply may make the

adjustment unless the exercise of the power by the remaining trustee or trustees is

prohibited by the governing instrument.

| HCS SB S7( ) -4-
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(e) A trustee may release the entire power conferred by (a) of this section, the
power to adjust from income to principal, or the power to adjust from principal to
income if the trustee is uncertain about whether possessing or exercising the power
will cause a result described in (c)(1) - (6) of this section, or if the trustee determines
that possessing or exercising the power will or may deprive the trust of a tax benefit or
impose a tax burden not described in (c) of this section. The release may be
permanent or for a specified period, including a period measured by the life of an
individual.

(f) A governing instrument that limits the power of a trustee to make an
adjustment between principal and income does not affect the application of this
section unless it is clear from the governing instrument that it is intended to deny the

trustee the power of adjustment conferred by (a) of this section.
Sec. 13.38.220. Judicial control of discretionary powers, (ay a court may

not change a fiduciary's decision to exercise or not to exercise a discretionary power
conferred by this chapter unless the court determines that the decision was an abuse of
the fiduciary's discretion.

(b) If a court determines that a fiduciary has abused the fiduciary's discretion
regarding a discretionary power conferred by this chapter, the remedy is to restore the
income and remainder beneficiaries to the positions they would have occupied if the
fiduciary had not abused the fiduciary's discretion, according to the following rules:

(1) to the extent that the abuse of discretion has not resulted in a
distribution to a beneficiary or has resulted in a distribution that is too small, the court
shall require the fiduciary to distribute from the trust an amount to the beneficiary that
the court determines will restore the beneficiary, in whole or in part, to the
beneficiary's appropriate position;

(2) to the extent that the abuse of discretion has resulted in a
distribution to a beneficiary that is too large, the court shall restore the beneficiaries,
the trust, or both, in whole or in part, to their appropriate positions by requiring the
fiduciary to withhold an amount from one or more future distributions to the
beneficiary who received the distribution that was too large or by requiring that

beneficiary or that beneficiary's estate to return some or all of the distribution to the

5- HCS SB 87( )
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trust, notwithstanding a spendthrift or similar provision;

(3) if the abuse of discretion concerns the power to convert a trust into
a unitrust, the court shall require the trustee either to convert into a unitrust or to
reconvert from a unitrust;

(4) to the extent that the court is unable, after applying (1) - (3) of this
subsection, to restore the beneficiaries, the trust, or both to the positions they would
have occupied if the fiduciary had not abused the fiduciary's discretion, the court may

require the fiduciary to pay an appropriate amount from the fiduciary's own funds to

one or more of the beneficiaries, the trust, or both.

Article 2. Conversion to Unitrust.

Sec. 13.38.300. Power to convert to Unitrust. uniess expressly pronibited
by the governing instrument, a trustee may release the power to adjust under
AS 13.38.210 and may converta trust into a unitrust as described in AS 13.38.300 -
13.38.410 if

(1) the trustee determines that the conversion will enable the trustee to
better carry out the intent of the settlor or testator and the purposes of the trust;

(2) the trustee gives written notice of the trustee's intention to release
the power to adjust, of the trustee's intention to convert the trust into a unitrust, and of
how the unitrust will operate, including what initial decisions the trustee will make
under this section, to all the suijuris beneficiaries who

(A) are currently eligible to receive income from the trust;

(B) would be eligible, if a power of appointment were not
exercised, to receive income from the trust if the interest of all of the
beneficiaries eligible to receive income under (A) of this paragraph were to
terminate immediately before the giving of the notice; and

(C) would, if a power of appointment were not exercised,
receive a distribution of principal if the trust were to terminate immediately
before the giving of the notice;

(3) there are at least one sui juris beneficiary under (2)(A) of this

section and at least one suijuris beneficiary under (2)(B) or (C) of this section; and

(4) asuijuris beneficiary does not object to the conversion to a unitrust

iiCSSBS7( ) 6
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in a writing delivered to the trustee within 60 days after the mailing of the notice under
(2) of this section.

Sec. 13.38.310. Judicially approved conversion, (a) A trustee may petition
the court to approve the conversion to a unitrust if

(1) abeneficiary timely objects to the conversion to a unitrust; or

(2) there is not a sui juris beneficiary who is eligible under
AS 13.38.300(2)(A), and there is not a sui juris beneficiary who is eligible under
AS 13.38.300(2)(B) or (C).

(b) A beneficiary may request a trustee to convert to a unitrust. If the trustee
does not convert, the beneficiary may petition the superior court to order the
conversion.

(c) The superior court shall approve the conversion or direct the requested
conversion if the court concludes that the conversion will enable the trustee to better
carry out the intent of the settlor or testator and the purposes of the trust.

Sec. 13.38.320. Factors to be considered. In deciding whether to exercise
the power conferred by AS 13.38.300, a trustee may consider, among other things,

(1) the size of the trust;

(2) the nature and estimated duration of the trust;

(3) the liquidity and distribution requirements of the trust;

(4) the need for regular distributions and preservation and appreciation
of capital;

(5) the expected tax consequences of the conversion;

(6) the assets held in the trust; the extent to which they consist of
financialassets, interests in closely held enterprises, tangible and intangible personal
property, or real property; and the extent lo which an asset is used by a beneficiary;

(7) to the extent reasonably known to the trustee, the need of the
beneficiaries for present and future distributions authorised or required by the
governing instrument;

(S) whether and to what extent the governing instrument gives the
trustee the power to invadeprincipal or accumulate income or prohibits the trustee

from invading principal or accumulating income and the extent to which the trustee

7- HCS SB 87( )
New Text: Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 23-150366\Q

has exercised a power from time to time to invade principal or accumulate income;
(9) the actual and anticipated effect of economic conditions on
principal and income and the effects of inflation and deflation.

Sec. 13.38.330. Directions after conversion, (a) After atrustis converted to
a unitrust, the trustee shall

(1) follow an investment policy seeking a total return for the
investments held by the trust, whether the return is to be derived from
(A) appreciation of capital;
(B) earnings and distributions from capital; or
(C) both (A) and (B) of this paragraph; and
(2) make regular distributions in accordance with the governing
instrument construed in accordance with the provisions of this section.

(b) After a trust has been converted to a unitrust, "income" in the governing
instrument means an annual distribution equal to four percent of the net fair market
value, as determined annually, of the trust's assets, whether the assets would be
considered income or principal under other provisions of this chapter.

(c) After a trust has been administered as a unitrust for three years, the four
percent amount referred to in (b) of this section shall be averaged over the three
preceding years of the trust.

Sec. 13.38.340. Discretion of trustee regarding conversion. The trustee
may in the trustee's discretion, from time to time, determine

(1) the effective date of a conversion to a unitrust;

(2) the provisions for prorating a unitrust distribution for a si* rt year
in which a beneficiary's right to payments commences or ceases;

(3) the frequency of unitrust distributions during the year;

(4) the effect of other payments from or contributions to the trust on
the trust's valuation;

(5) whether to value the trust's assets annually or more frequently;

(6) what valuation dates to use;

(7) how frequently to value nonliquid assets and whether to estimate

their value;

HCS SB S7( ) 8-
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(8) whether to omit trust property occupied or possessed by a
beneficiary from the calculations; and
(9) other matters necessary for the proper functioning of the unitrust.

Sec. 13.38.350. Unitrust deductions and distributions, () Expenses that
would be deducted from income if the trust were not a unitrust may not be deducted
from the unitrust distribution,

() Unless otherwise provided hy the governing instrument, a unitrust
distribution shall be considered to have been paid from net income as net income
would be determined if the trust were not a unitrust. To the extent net income is
insufficient, the unitrust distribution shall be considered to have been paid from net
realized short-term capital gains. To the extent income and net realized short-term
capital gains are insufficient, the unitrust distribution shall be considered to have been
paid from net realized long-term capital gains. To the extent income and net realized
short-term and long-term capital gains are insufficient, the unitrust distribution shall
be paid from the principal of the trust.

Sec. 13.38.360.  Court orders regaraing unitrust  The trustee or, if the
trustee declines to petition the court, a beneficiary may petition the court to

(1) select a payout percentage different than four percent;
(2) provide for a distribution of net income, as would be determined if
the trust were not a unitrust, in excess of the unitrust distribution if the distribution is

necessary to preserve a tax benefit;
(3) average the valuation of the trust's net assets over a period other

than three years.

Sec. 1338370, Effects of conversion. A conversion to a unitrust does not
affect a provision in the governing instrument directing or authorizing the trustee to
distribute principal or authorizing a beneficiary to withdraw a portion or all of the
principal.

Sec. 13.38.350. Prohibited conversions; exception, (3) A trustee may not
convert a trust into a unitrust if

(1) payment of the unitrust distribution would change the amount

payable to a beneficiary as a fixed annuity or a fixed fraction of the value of the trust

9- HCS SB 87( )
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assets;

(2) the unitrust distribution would be made from an amount that is
permanently set aside for charitable purposes under the governing instrument and for
which a federal estate or gift tax deduction has been taken;

(3) possessing or exercising the power to convert would cause an
individual to be treated as the owner of all or part of the trust for federal income tax
purposes, and the individual would not be treated as the owner if the trustee did not
possess the power to convert;

(4) possessing or exercising the power to convert would cause all or
part of the trust assets to be subject to federal estate or gift tax with respect lo an
individual, and the assets would not be subject to federal estate or gift tax with respect
to the individual if the trustee did not possess the power to convert;

(5) the conversion would result in the disallowance of a federal estate
tax or gift tax marital deduction that would be allowed if the trustee did not have the
power to convert; or

(6) the trustee is a beneficiary of the trust.

(b) Notwithstanding (a)(2) of this section, a trustee may elect to convert a trust
to a unitrust if both the income and principal of the trust being converted to a unitrust
are permanently set aside for charitable purposes and if the provisions of
AS 13.3S5.440 - 13.38.490 are followed.

Sec. 13.38.390. Permissible conversion where otherwise prohibited, (a) If
AS 13.38.380(a)(3), (4), or (6) applies to a trustee and there is more than one trustee, a
co-trustee to whom the provision does not apply may convert the trust, unless the
exercise of the power by the remaining trustee is prohibited by the governing
instrument.

(b) If AS 13.35.3S0(a)(3), (4), or (6) applies to all the trustees, the trustees
may petition the court to direct a conversion.

Sec. 13.35.400. Reconversion from a unitrust. A trustee may reconvert a
trust that has been convened into a unitrust under AS 13.38.300 by following the same
procedures provided in AS 13.38.300 - 13.38.410 for converting a trust into a unitrust.

If a unitrust is reconverted under this section, the trustee's power to adjust under

35 SB S7( ) -10-
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AS 13.3S.210 applies lo the trustee after the reconversion.

Sec. 13.38.410. Release of power to convert to unitrust, (a) A trustee may

release the power conferred by AS 13.38.300 to convert to a unitrust if the trustee

(1) is uncertain about whether possessing or exercising the power will
cause aresult described in AS 13.38.380(a)(3), (4), or (5); or

(2) determines that possessing or exercising the power will or may
deprive the trust of a tax benefit or impose a tax burden not described in
AS 13.38.380.

(b) The release of a power under (a) of this section may be permanent or for a
specified period, including a period measured by the life of an individual.

Article 3. Charitable Trust Election.

Sec. 13.38.440. Charitable trust election. The trustee of a trust held
exclusively for charitable purposes may elect to be governed by AS 13.38.440 -
13.38.490 unless the governing instrument expressly provides that the election
provided by AS 13.38.440 - 13.38.490 is not available.

Sec. 13.38.450. Eligibility for charitable trust election. To make an election
under AS 13.38.440 - 13.38.490, the trustee shall adopt and follow an investment
policy seeking a total return for the investments held by the trust, whether the return is
to be derived from appreciation of capital or earnings and distributions with respect to
capital or both. The policy constituting the election must be in writing, must be
maintained as part of the permanent records of the trust, and must recite that it
constitutes an election to be governed by AS 13.38.440 - 13.38.490.

Sec. 13.38.460. Selection of percentage after charitable trust election, (a)
After a trustee has elected under AS 13.38.440 for the trust to be governed by
AS 13.38.440 - 13.38.490, the trustee shall, in a writing maintained as part of the
permanent records of the trust, select the percentage of the value of the trust that will
be considered income and determine that it is consistent with the long-term
preservation of the real value of the principal of the trust, but the percentage may not
be less than two percent or more than seven percent each year of the principal value of
the trust. The trustee may elect to change a percentage previously selected if the

trustee determines that the new percentage is consistent with the long-term
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preservation of the real value of the principal of the trust, but may not change the
percentage more frequently than once every 10 years.

(b) For acharitable trust required by 26 U.S.C. 4942 (Internal Revenue Code)
to distribute a higher amount than the percentage selected under (a) of this section, the

amount required by 26 U.S.C. 4942 (Internal Revenue Code) controls over the

percentage selected.

%C. 1338470 ReVOCatIOn Of Chal’ltab|e tﬂlSt e|eCtI0n The trustee may
revoke an election to be governed by AS 13.38.440 - 13.38.490 if the revocation is
made as part of an alternative investment policy seeking the long-term preservation of
the real value of the principal of the trust. The revocation and alternative investment
policy must be in writing and maintained as part of the permanent records of the trust.

%C. ].338480 Value dEtermlnatIOH For the purposes of applying
AS 13.38.440 - 13.38.490, the value of the trust is the fair market value of the cash
and other assets held by the trustee with respect to the trust, whether these assets
would be considered income or principal under the other provisions of this chapter,
determined at least annually. In the discretion of the trustee, the value of the trust may
be averaged over a period of three or more preceding years when the trust has been
administered as a unitrust under this section for at least three years.

Sec, 1338490, Definitions.  1n s 13.38.440 - 13.35.490, except as

otherwise expressly stated in AS 13.38.440 - 13.38.490,

(1) "income" means the percentage of the value of the trust computed

under AS 13.38.440- 13.38.490;

(2) "principal" means all assets other than those identified as income in

(1) of this section that are held by the trustee with resf cct to the trust.

Article 4. Decedent's Estate or Terminating Income Interest
SEC. 13.38.500.  Determination and distribution of net income. ater a

decedent dies in the case of an estate, or after an income interest in a trust ends, a
fiduciary

(1) of an estate or of a terminating income interest shall determine the
amount of net income and net principal receipts received from property specifically

given to a beneficiary under (5) of this section and the provisions applicable to trustees

| HCS SB 87( ) 12-
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in AS 13.38.550 - 13.38.860; the fiduciary shall distribute the net income and net
principal receipts to the beneficiary who is to receive the specific property;

(2) shall distribute to a beneficiary who receives a pecuniary amount
outright and shall allocate to a pecuniary amount in trust the interest, other income, or
other amount provided by the governing instrument from net income determined under
(3) of this section or from principal to the extent that net income is insufficient;

(3) shall determine the remaining netincome of a decedent's estate or a

terminating income interest under the provisions applicable to trustees in

AS 13.38.550 - 13.35.860 and by

(A) including in net income all income from property used to
discharge liabilities; and

(B) paying from principal the debts, the funeral expenses, the
costs of disposition of remains, the family allowance under AS 13.12.404, fees
of personal representatives and their attorneys and accountants, and the taxes,
related interest, and penalties described in AS 13.38.810(a)(7) that are

apportioned to the estate or terminating income interest by the governing

instrument or applicable law;

(4) shall distribute the net income remaining after distributions
required by (2) of this section in the manner described in AS 13.38.510 to all other
beneficiaries;

(5) may not reduce principal or income receipts from property
described in (1) of this section because of a payment described in AS 13.38.700 or
13.38.710 to the extent that the governing instrument or applicable law requires the
fiduciary to make the payment from assets other than the property or to the extent that
the fiduciary recovers or expects to recover the payment from a third party; the net

income and principal receipts from the property are determined by

(A) including all of the amounts the fiduciary receives or pays
with respect to the property, whether those amounts accrued or became due

before, on, or after the date of a decedent's death or an income interest's

terminating event; and

(B) making a reasonable provision for amounts that the

13 11CS SB S7( )
New Text Underlined [DELETED TEXT BRACKETED]



~ oy U )

oo

10

12

13
14
15
16
17
18

19

20
21
22

23
24
25
26
27
28
29
30

31

WORK DRAFT WORK DRAFT 23-L.50366\Q

fiduciary believes the estate or terminating income interest may become

obligated to pay after the property is distributed.

Sec. 13.38.510. Distribution lo residuary and remainder beneficiaries, (a)
Each beneficiary described in AS 13.38.500(4) is entitled to receive a portion of the
net income equal to the beneficiary’s fractional interest in undistributed principal
assets, using values as of the distribution date. If a fiduciary makes more than one
distribution of assets to beneficiaries to whom this section applies, each beneficiary,
inc/uding one who does not receive part of the distribution, is entitled, as of each
distribution date, to the net income the fiduciary has received after the date of death or
terminating event or earlier distribution date but has not distributed as of the current

distribution date.

(b) In determining a beneficiary's share of net income, the following rules
apply:

(1) the beneficiary is entitled to receive a portion of the net income
equal to the beneficiary's fractional interest in the undistributed principal assets
immediately before the distribution date, including assets that later may be sold or
applied to meet principal obligations;

(2) the beneficiary's fractional interest in the undistributed principal
assets shall be calculated without regard to property specifically given to a beneficiary
and property required to pay pecuniary amounts;

(3) the beneficiary's fractional interest in the undistributed principal
assets shall be calculated on the basis of the aggregate value of those assets as of the
distribution date without reducing the value by any unpaid principal obligation.

(c) If afiduciary does not distribute all of the collected but undistributed net
income to each person as of a distribution date, the fiduciary shall maintain
appropriate records showing the interest of each beneficiary in that net income.

(d) To the extent that the fiduciary considers it appropriate, if this section
applies to the income from an asset, the fiduciary may apply the rules in this section to
net gain or loss from the disposition of a principal asset realized after the date of death

or terminating event or an earlier distribution date.

(e) For the puiposes of this section, the distribution date may be the date as of
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which the fiduciary calculates the value of the assets if that date is reasonably near the
date on which assets are actually distributed.
Article 5. Apportionment at Beginning and End of Income Interest.

Sec. 13.38.550. When right to income begins and ends, (a) Anincome
beneficiary is entitled to net income from the date on which the incomeinLerest
begins. An income interest begins

(1) on the date specified in the governing instrument; or

(2) if a date is not specified, on the date an asset becomes subject to a

trust or successive income interest.
(b) An asset becomes subject to a trust
(1) on the date it is transferred to the trust, in the case of an asset that is
transferred to a trust during the transferor's life;

(2) on the date of a testator's death, in the case of an asset that becomes
subject to a trust by reason of a will, even if there is an intervening period of
administration of the testator's estate; or

(3) on the date of an individual's death, in the case of an asset that is
transferred to a fiduciary by a third party becauseof the individual's death.

(c) An asset becomes subject to a successiveincome interest onthe day after
the preceding income interest ends, as determined under (d) of this section, even if
there is an intervening period of administration to wind up the preceding income
interest.

(d) An income interest ends on

(1) the day before an income beneficiary dies or another terminating

event occurs; or

(2) the last day of a period during which there is not a beneficiary to
whom atrustee may distribute income.
Sec. 13.38.560. Apportionment ofreceipts anddisbursements when
decedent dies or income interest begins, (a) Unless AS 13.38.500(1) applies, a
trustee shall allocate an income receipt or disbursement to principal if its due date

occurs before

(1) a decedent dies, in the case of an estate; or
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(2) an income interest begins, in the case of a trust or successive

income interest.

(b) A trustee shall allocate an income receipt or disbursement to income if its
due date occurs on or after the date on which a decedent dies or an income interest
begins and its due date is periodic. An income receipt or disbursement shall be treated
as accruing from day to day if its due date is not periodic or it does not have a due
date. The portion of the receipt or disbursement accruing before the date on which a
decedent dies or an income interest begins shall be allocated to principal, and the
balance shall be allocated to income.

(c) An item of income or an obligation is due on the date the payer is required
to make a payment. If a payment date is not stated, there is not a due date for the
purposes of this chapter. Distributions to shareholders or other owners from an entity
to which AS 13.38.600 applies are considered to be due on the date fixed by the entity
for determining who is entitled to receive the distribution or, if a date is not fixed, on
the declaration date for the distribution. A dje date is periodic lor receipts or
disbursements that must be paid at regular intervals under a lease or an obligation to
pay interest or if an entity customarily makes distributions at regular intervals.

Sec. 13.3S.570. Apportionment when income interest ends, (a) When a
mandatory income interest ends, the trustee shall pay to a mandatory income
beneficiary who survives that date, or the estate of a deceased mandatory income
beneficiary whose death causes the interest to end, the beneficiary's share of the
undistributed income that is not disposed of under the governing instrument unless the
beneficiary has an unqualified power to revoke more than five percent of the trust
immediately before the income interest ends. In the case of the beneficiary who has an
unqualified power to revoke more than five percent of die trust immediately before the

income interest ends, the undistributed income from the portion of the trust that may

be revoked shall be added to principal.

(b) When a trustee's obligation to pay a fixed annuity or a fixed fraction of the

value of the trust's assets ends, the trustee shall prorate the final payment if and to the
extent required by applicable law to accomplish a purpose of the trust or its settlor or

testator relating to income, gift, estate, or other tax requirements.

11CS SB S7( ) -16-

New Test Underlined [DELETED TEXT BRACKETED]



10

11

12

13

14

15

16

17

18

19
20

21
22

23

24
25

26

27

28

29

30

I WORK DRAFT WORK DRAFT 23-LS0366\Q

(c) In this section, "undistributed income" means net income received before
the date on which an income interest ends, but does not include an item of income or
expense that is due or accrued or net income that has been added or is required to be
added to principal under the governing instrument.

Article 6. Allocation of Receipts during Adm inistration of Trust.

Sec. 13.38.600. Character of receipts, (a) Except as otherwise provided in
this section, a trustee shall allocate to income money received from an entity,
including reinvested cash dividends.

(b) A trustee shall allocate the following receipts from an entity to principal:

(1) property other than money excluding reinvested cash dividends;

(2) money received in one distribution or a series of related
distributions in exchange for part or all of a trust's interest in the entity;

(3) money received in total or partial liguidation of the entity;

(4) money received from an entity that is a regulated investment
company or a real estate investment tmst if the money distributed is a short-term or
long-term capital gain dividend for federal income tax purposes.

(c) Money is received in partial liguidation

(1) to the extent that the entity, at or near the time of a distribution,
indicates that it is a distribution in partial liquidation; or

(2) if the total amount of money and property received in a distribution
or series of related distributions is greater than 20 percent of the entity's gross assets,
as shown by the entity's year-end financial statements immediately preceding the
initial receipt.

(d) Money is not received in partial liguidation, and it may not be taken into
account under (c)(2) of this section, to the extent that it does not exceed the amount of
income tax that a trustee or beneficiary must pay on taxable income of the entity that
distributes the money.

(e) A trustee may rely upon a statement made by an entity about the source or
character of a distribution if the statement is made at or near the time of distribution by
the entity's board of directors or other person or group of persons authorized to

exercise powers to pay money or transfer property comparable to those of a

1ICS SB 87( )

New Text Underlined [DELETED TEXT BRACKETED]



10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

26

27

28

29

30

31

WORK DRAFT WORK DRAFT 23-1L.50366\Q

corporation's board of directors.

(f) In this section, "entity” means a corporation, partnership, limited liability
company, regulated investment company, real estate investment trust, common trust
fund, or another organization in which atrustee has an interest, but does not include

(1) atrust or estate to which AS 13.38.610 applies;

(2) abusiness or activity to which AS 13.38.620 applies;
(3) apayment to which AS 13.38.680 applies; or

(4) an asset-backed security to which AS 13.38.740 applies.

Sec. 13.38.610. Distribution from trust or estate, (a) A trustee shall
allocate to income an amount received as a distribution of income from a trust or an
estate in which the trust has an interest other than a purchased interest.

(b) A trustee shall allocate to principal an amount received as a distribution of
principal from a trust or estate in which the tmst has an interest other than a purchased
interest.

(c) If atrustee purchases an interest in a trust that is an investment entity, or a
decedent or donor transfers an interest in a trust that is an investment entity to a
trustee, AS 13.38.600 or 13.38.740 applies to areceipt from the trust.

Sec. 13.38.620. Business and other activities conducted by trustee, (a) If a
trustee that conducts a business or other activity determines that it is in the best
interest of all the beneficiaries to account separately for the business or other activity
instead of accounting for it as part of the trust's general accounting records, the trustee
may maintain separate accounting records for the transactions of the business or other
activity, whether or not the assets of the business or other activity are segregated from

other trust assets.

(b) A trustee who accounts separately for a business or other activity may

determine the extent to which

(1) its net cash receipts are retained for working capital, the acquisition

or replacement of fixed assets, and other reasonably foreseeable needs of the business

or activity; and

(2) the remaining net cash receipts are accounted for as principal or

income in the trust's general accounting records.
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(c) If atrustee sells assets of the business or other activity, other than in the
ordinary course of the business or activity, the trustee shall account for the net amount
received as principal in the trust's general accounting records to the extent the trustee
determines that the amount received is not required any longer in the conduct of the

business.

(d) Activities for which a trustee may maintain separate accounting records

include
(1) retail, manufacturing, service, and other traditional business
activities;
(2) farming;
(3) raising and selling livestock and other animals;
(4) management of rental properties;
(5) extraction of minerals and other natural resources;
(6) timber operations; and
(7) activities to which AS 13.38.730 applies.
SeC. 1338630 PrinCipal receipts. A trustee shall allocate to principal any of

the following:

(1) to the extent not allocated to income under this chapter, assets
received from
(A) atransferor during the transferor's lifetime;
(B) a decedent's estate;
(C) a trust with aterminating income interest; or
(D) a payor under a contract naming the trust or its trustee as
beneficiary;
(2) money or other property received from a principal asset's sale,

exchange, liquidation, or change in foim, including realized profit subject to

AS 13.38.600-13.38.740;

(3) amounts recovered from third parties to reimburse the trust because
of disbursements described in AS 13.38.810(a)(8) or for other reasons, lo the extent
not based on the loss of income, except that a separate award made for the loss of

income with respect to an accounting period during which a current income
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beneficiary had a mandatory income interest is income;

(4) net income received in an accounting period during which there is

not a beneficiary to Whom a trustee may or must distribute income;
(5) other receipts as provided in AS 13.38.670 - 13.38.740.

%C. 1338640 Renta.l property, (a) To the extent that a trustee accounts for
receipts from rental property under this section, the trustee shall allocate an amount
received as rent of real or personal property to income, including an amount received
for cancellation or renewal of a lease.

(b) An amount received as a refundable deposit, including a security deposit
or adeposit that is to be applied as rent for future periods,

(1) shall be added to principal;

(2) shall be held subject to the terms of the lease; and

(3) is not available for distribution to a beneficiary until thetrustee's
contractual obligations have been satisfied with respect to that amount.

%C. 13386&) Ob|lgat|0n tO pay mney, (a) An amount received as
interest, whether determined at a fixed, variable, or floating rate, on an obligation to
pay money to the trustee, including an amount received as consideration for prepaying
principal, shall be allocated to income without any provision for amortization of
premium.

(b) A trustee shall allocate to principal an amount received from the sale,
redemption, or other disposition of an obligation to pay money to the trustee more than
one year after it is purchased or acquired by the trustee, including an obligation if the
purchase price or value of the obligation when it is acquired is less than its value at
maturity. If the obligation matures within one year after it is purchased or acquired by
the trustee, an amount received in excess of its purchase price or its value when
acquired by the trust shall be allocated to income.

(c) This section does not apply to an obligation to which AS 13.38.680,
13.38.690, 13.38.700, 13.38.710, 13.38.720, 13.38.730, or 13.38.740 applies.

Sec. 1338660, Insurance policies and similar contracts, ) except as
otherwise provided in (b) or (c) of this section, a trustee shall allocate to principal the

proceeds of a life insurance policy or other contract in which the trust or its trustee is

20-
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named as beneficiary, including a contract that insures the trust or its trustee against
loss for damage to, destruction of, or loss of title to a trust asset. If the premiums on
the policy or contract are paid from income, the trustee shall allocate dividends on the
policy or contract to income. If the premiums on the policy or contract are paid from
principal, the trustee shall allocate dividends on the policy or contract to principal.
(b) Except as provided in (c) of this section, a trustee shall allocate to income
proceeds of a contract that insures the trustee against
(1) loss of occupancy or other use by an income beneficiary;
(2) loss ofincome; or
(3) subject to AS 13.38.620, loss of profits from a business.
(c) This section does not apply to a contract to which AS 13.38.680 applies.
Sec. 13386/0.  Insubstantial allocations not required. 1+ a tustee
determines that an allocation between principal and income required by AS 13.38.680,
13.38.690,13.38.700, 13.38.710, or 13.38.740 is insubstantial, the trustee may allocate
the entire amount to principal unless one of the circumstances described in
AS 13.38.210(c) applies to the allocation. This power may be exercised by a co-
trustee in the circumstances described in AS 13.38.210(d) and may be released for the

reasons and in the manner described in AS 13.38.210(e). An allocation is presumed to

be insubstantial if

(1) the amount of the allocation would increase or decrease net income
in an accounting period, as determined before the allocation, by less than five percent;

or

(2) the value of the asset producing the receipt for which the allocation

would be made is less than five percent of the total value of the trust's assets at the

beginning of the accounting period.

Sec. 1338680, Retirement benefits, individual retirement acoounts,
deferred compensation, annuities, and similar payments, ) The tustee shai

allocate lo income the greater of the portion of a payment characterized by the payor
as interest or a dividend, as a remittance in place of interest or a dividend, or as

imputed interest for federal income tax purposes. The balance of the payment shall be

allocated lo principal.
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(b) If apariof apayment under a contract calling for equal installments over a
fixed period of time is not allocable to income under the provisions of (a) of this
section, the difference between the trust's acquisition value of the contract and the total
expected return shall be considered to be interest. The trustee shall allocate to income
the portion of each payment equivalent to interest on the then unpaid principal balance
at the rate specified in the contract or at a rate necessary to amortize the difference
between the expected return and the acquisition value, where that rate is readily
ascertainable bv he trustee.

(c) If there is not a portion of a payment from a separate fund held exclusively
for the benefit of the trust that is allocable to income under (a) or (b) of this section,
but the internal net income of the fund determined as if the fund were a separate trust
subject to AS 13.38.500 -13.38.860 is readily ascertainable by the trustee, the portion
of the payment equal to the then undistributed net income of the fund realized since
the trust acquired its interest in the fund is considered to be a distribution of income
and shall be allocated to the trust income account. The balance of the payment
described in this subsection shall be allocated to principal.

(d) A trustee shall allocate 10 percent of the part of the payment that is
required to be made during the accounting period to income and the balance to
principal if there is not a part of the payment that is allocable to income under (a) - (c)
of this section and all or part of the payment is required to be made. The trustee shall
allocate the entire payment to principal if a part of a payment is not required to be
made or the payment received is the entire amount to which the trustee is entitled. In
this subsection, a payment is not "required to be made" lo the extent that it is made
because the trustee exercises aright of withdrawal.

(e) If, to obtain a federal estate or gift tax marital deduction for a trust, the
trustee must allocate more of a payment to income than provided for by this section,
the trustee shall allocate the additional amount necessary to obtain the marital

deduction to income.

(0 This section does not apply lo payments to which AS 13.38.690 applies.

(9) In this section, "payment” means a payment that a trustee may receive over

a fixed period of time or during the life of one or more individuals because of services

.
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rendered or property transferred to the payor in exchange for future payments, and
includes
(1) a payment made in money or property from the payor's general
assets or from a separate fund created by the payor or another person;
(2) apayment on or from
(A) an installment contract or note;
(B) a private or commercial annuity;
(C) adeferred compensation agreement;
(D) an employee death benefit;
(E) an individual retirement account; or
(F) a pension plan, profit-sharing plan, stock plan, bonus plan,
or stock-ovvnership plan.
Sec. 13.38.690. Liguidating asset, (a) A trustee shall allocate 10 percent of
the receipts from a liquidating asset to income and the balance to principal.
(b) In this section, "liquidating asset"

(1) means

(A) an asset the value of which will diminish or terminate
because the asset is expected to produce receipts for a period of limited
duration; or

(B) a leasehold, patent, copyright, royalty right, and right to
receive payments during a period of more than one year under an arrangement
that does not provide for the payment of interest on the unpaid balance;

(2) does not include

(A) apayment subject to AS 13.38.680;

(B) resources subject to AS 13.38.700;

(C) timber subject to AS 13.38.710;

(D) an activity subject to AS 13.38.730;

(E) an asset subject to AS 13.38.740; or

(F) an asset for which the trustee establishes a reserve for

depreciation under AS 13.38.830.

Sec. 13.3S5.700. Minerals, water, and other natural resources, (a) To the
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extent that a trustee accounts for receipts from an interest in minerals or other natural
resources under this section, the trustee shall allocate them as follows:

(1) if received as nominal delay rent or nominal annual rent on a lease,
areceipt shall be allocated to income;

(2) if received from a production payment, a receipt shall be allocated
to income if and to the extent that the agreement creating the production payment
provides a factor for interest or its equivalent; the balance shall be allocated to
principal;

(3) if an amount received as aroyalty, shut-in-well payment, take-or-
pay payment, bonus, or delay rental is more than nominal, 66 2/3 percent shall be
allocated to principal, and the balance shall be allocated to income;

(4) if an amount is received from a working interest or any other
interest notprovided for in (1) - (3) of this subsection, 66 2/3 percent of the net

amount received shall be allocated to principal, and the balance shall be allocated to

income.

(b) An amount received on account of an interest in renewable water shall be

allocated to income. An amount received on account of an interest in nonrenewable

water shall be allocated as follows:

(1) 66 2/3 percent of the amount shall be allocated to principal; and

(2) the balance shall be allocated to income.
(c) This chapter applies whether or not a decedent or donor was extracting

minerals, water, or other natural resources before the interest became subject to the

trust.

Sec. 13.38.710. Timber, (a) To the extent that a trustee accounts for receipts

from the sale of timber and related products under this section, the trustee shall

allocate the net receipts

(1) to income, to the extent that the amount of timber removed from
the land does not exceed the rate of growth of the timber during the accounting periods

in which abeneficiary has a mandatory income interest;

(2) to principal, to the extent that the amount of timber removed from

the land exceeds the rate of growth of the timber, or the net receipts are from the sale
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of standing timber;

(3) between income and principal, by determining the amount of
timber removed from 'he land under the lease or conlract andapplying the rules in (1)
and (2) of this subsection if the net receipts are from thelease oflimberland or a
contract to cut timber from land owned by a trust;

(4) to principal to the extent that advance payments, bonuses, and other
payments are not allocated under (1) - (3) of this subsection.

(b) In determining net receipts to be allocated under (a) of this section, a

trustee shall deduct and transfer to principal a reasonable amount for depletion.

(c) This chapter applies whether or not a decedent or transferor was harvesting

timber from the property before it became subject to the trust.
%C. 1338720 Promrty n0t pI’OdUC'[IVG Of InCOme, (a) If afederal estate or

gift tax marital deduction is allowed for all or part of a trust whose income is required
to be paid to the settlor's or testator's spouse and whose assets consist substantially of
property that does not provide the spouse with sufficient income from or use of the
trust assets, and if the amounts that the trustee transfers from principal to income
under AS 13.38.210 and that the trustee distributes to the spouse from principal under
the governing instrument are insufficient to provide the spouse with the beneficial
enjoyment required to obtain the marital deduction, the spouse may require the trustee
to make property productive of income, convert property within a reasonable time, or
exercise the power conferred by AS 13.38.210(a). The trustee may decide which
action or combination of actions to take.

(b) In cases not governed by (a) of this section, proceeds from the sale or other

disposition of an asset are principal without regard to the amount of income the asset

produces during any accountir.1g p.eriod. .
% 1338730 DerlvatlveS and OptIOnS, (a) To the extent that a trustee

does not account under AS 13.38.620 for transactions in derivatives, the trustee shall
allocate receipts from and disbursements made in connection with those transactions
to principal.

(b) If a trustee grants an option to buy property from the trust, whether or not

the trust owns the property when the option is granted, grants an option that permits
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another person to sellproperty to the trust, or acquires anoption tobuy property for
the trust or an option to sell an asset owned by the trust, andthe trustee or other owner
of the asset is required to deliver the asset ifthe option is exercised,an amount
received for granting the option shall be allocated toprincipal. Anamount paid to
acquire the option shall be paid from principal. A gain or loss realized upon the
exercise of an option, including an option granted to a settlor or testator of the trust for
services rendered, shall be allocated to principal.

(c) In this section, "derivative"” means a contract or financial instrument or a
combination of contracts and financial instruments that gives a trust the right or
obligation lo participate in some or all changes in the price of a tangible or intangible

asset or group of assets, or changes in a rate, an index of prices or rates, or another

market indicator for an asset or a group of assets.
SeC. 1338740 ASSGt-baCked Securities, (a) If a trust receives a payment
from interest or other current return and from other proceeds of the collateral financial
assets, the trustee shall allocate the portion of the payment that the payor identifies as
being from interest or other current return to income, and the trustee shah allocate the
balance of the payment to principal.

(b) If a trust receives one or more payments in exchange for the trust's entire
interest in an asset-backed security in one accounting period, the trustee shall allocate
the payments to principal. If a payment is one of a series of payments that will result
in the liguidation of the trust's interest in the security over more than one accounting
period, the trustee shall allocate 10 percent of the payment to income and the balance
to principal.

(c) In this section., "asset-backed security"

(1) means an acset whose value is based on the right it gives the owner
to receive distributions from the proceeds of financial assets that provide collateral for
the security;

(2) includes an asset that gives the owner the right to receive from the
collateral financial assets only the interest or other current return or only the proceeds

other than interest or current return;

(3) does not include an asset to which AS 13.38.600 or 13.38.680
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applies.

Article 7. Allocation of Disbursements During Administration of Trust
%C. 1338.% Mandatory dleJfSEﬂEﬂtS from InCOme A trustee shall

make the following disbursements from income:

(1) interest, except interest on taxes described in AS 13.38.810(a)(7);
(2) ordinary repairs;
(3) real estate and other regularly recurring taxes assessed against

principal;

(4) recurring premiums on fire or other insurance covering the loss of a

principal asset or the loss of income from or use of the asset.

SEC 13.38.810. Mandatory disbursements from principal, @ a wustee

shall make the following disbursements from principal:

(1) extraordinary expenses incurred in connection with the

administration, management, or preservation of trust property and the distribution of

income;
(2) extraordinary repairs;
(3) compensation for legal services to the trustee;

(4) expenses in connection with accountings and judicial or other

proceedings, including proceedings to construe, modify, or reform the trust or to

protect the trust or its property;

(5) payments on the principal of a trust debt;

(6) premiums paid on a policy of insurance not described in
AS 13.38.800(4) if the trust is the owner and beneficiary;

(7) estate, inheritance, and other transfer taxes, including interest and
penalties, apportioned to the trust;
(8) disbursements related to environmental matters, including
(A) reclamation;
(B) assessing environmental conditions;
(C) remedying and removing environmental contamination;

(D) monitoring remedial activities and the release of

substances;
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(E) preventing future releases of substances;

(F) coilecting amounts from persons liable or potentially liable

for the costs of those activities;

(G) penalties imposed under environmental statutes or

regulations and other payments made to comply with those statutes or

regulations;
(H) statutory or common law claims by third parties;
(I) defending claims based on environmental matters.
(b) If a principal asset is encumbered with an obligation mat requires income

from that asset to be paid directly to the creditor, the trustee shall transfer from

principal to income an amount equal to the income paid to the creditor in reduction of

the principal balance of the obligation.

Sec.

13.38.820. Discretionary allocation of disbursements. Subject to

AS 13.38.S00 and 13.3S.810, a trustee may, in the trustee's discretion, allocate to

income or principal or partly to each ordinary expenses incurred in connection with

the administration, management, or preservation of trust property and the distribution

of income,

including the compensation of the trustee and of a person providing

investment advisory, custodial, or income tax return preparation services to the trustee.

Sec.

13.38.830. Transfers from income to principal for depreciation, (a)

A trustee may transfer to principal a reasonable amount of the net cash receipts from a

principal asset that is subject to depreciation. However, a trustee may not transfer any

amount for depreciation

(1) of that portion of real properly used or available for use by a

beneficiary as a residence or of tangible personal property held or made available for

the personal use or enjoyment of a beneficiary;

(2) during the administration of a decedent's estate; or

(3) under this section if the trustee is accounting under AS 13.3S5.620

for the business or activity in which the asset is used.

fund.

HCS SB 87( )

(b)

(c)

An amount transferred to principal is not required to be held as a separate

In this section, "depreciation"” means a reduction in value due to wear, tear,
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decay, corrosion, or gradual obsolescence of a fixed asset having a useful life of more

than one year.
Sec. 1335840, Transfers from income to reimburse principal, @

trustee may transfer an appropriate amount from i.icome to principal in one or more
accounting periods to reimburse principal or to provide a reserve for future
disbursements if the trustee makes or expects to make a disbursement from principal
that is allocable to income under AS 13.38.800 or 13.38.820 and that is paid from
principal because it is unusually large, or is made to prepare property for rental,
including tenant allowances, leasehold improvements, and broker's commissions.

(b) If the asset whose ownership gives rise to the disbursements becomes
subject to a successive income interest after an income interest ends, a trustee may
continue to transfer amounts from income to principal as provided in (a) of this

section.

(c) This section does not apply to the extent the trustee has been or expects to

be reimbursed by a third party.

%C. 13.38.850. |ﬂ00m€ taXGS, (a) A tax required to be paid by a trustee
based on receipts allocated to income shall be paid from income.

(b) A tax required to be paid by a trustee based on receipts allocated to
principal shall be paid from principal, even if the tax is called an income tax by the

taxing authority.

(c) A lax required to be paid by a trustee on the trust's share of an entity's
taxable income shall be paid proportionately from
(1) income, to the extent that receipts from the entity are allocated to
income; and
(2) principal, lo the extent that
(A) receipts from the entity are allocated to principal; and
(B) the trust's share of the entity's taxable income exceeds the
total receipts described in (1) of this subsection and (A) of this paragraph.
(d) For the purposes of this section, receipts allocated to principal or income
shall be reduced by the amount distributed to a beneficiary from principal or income

for which the trust receives a deduction in calculating the tax.
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Sec. 1338560.  Adjustments between principal and income because of
TaXGS A trustee may mnke adjustments between principal and income to offset the
shifting of economic interests or tax benefits between income beneficiaries and
remainder beneficiaries that arise from
(1) an election or decision that the trustee makes regarding tax matters;
(2) an income tax or any other tax that is imposed on the trustee or a
beneficiary as aresult of a transaction involving the trust or distribution from the trust;
or
(3) the ownership by a trust of an interest in an entity whose taxable

income, whether or not distributed, is includable in the taxable income of the trust or a

beneficiary.

Article 8 General Provisions.
%C. 1338% NOt app|ICab|e tO ”Ental hea.lth trUSt This chapter does not

apply to the trust established under the Alaska Mental Health Enabling Act of 1956,

P.L. 84-830, 70 Stat. 709.

Sec. 13.38910. Uniformity of application and construction. in appiying

and construing this chapter, consideration shall be given to the need to promote

uniformity of the law with respect to its subject matter among states that enact it.
%C. 1338980 DeﬁnltlonS In this chapter, unless the context clearly

indicates otherwise,

(1) "accounting period" means a calendar year, unless another 12-
month period is selected by a fiduciary, and includes a portion of a calendar year or
other 12-month period that begins when an income interest begins or ends when an
income interest ends;

(2) "beneficiary" includes, in the case of

(A) adecedent's estate, an heir, legatee, or devisee; and
(B) atrust, an income beneficiary and aremainder beneficiary;

(3) "fiduciary" means a personal representative or a trustee;

(4) "income" means money or property that a fiduciary receives as
current return from a principal asset, and includes a portion of receipts from a sale,

exchange, or liquidation of a principal asset, to the extent provided in AS 13.38.600 -
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13.38.740;

(5) "income beneficiary” means a person to whom net income of a
trust is or may be payable;

(6) "income interest" means the right of an income beneficiary to
receive all or part of net income, whether the governing instrument requires it to be
distributed or authorizes it to be distributed in the trustee's discretion;

(7) "mandatory income interest" means the right of an income

beneficiary to receive net income that the governing instrument requires the fiduciary

to distribute;

(8) "net income" means the total receipts allocated to income during an
accounting period, minus disbursements made from income during the period, and
plus or minus transfers under this chapter to or from income during the period,;

(9) "person” means an individual, a corporation, a business trust, an
estate, a trust, a partnership, a limited liability company, an association, a joint
venture, a government, a governmental subdivision, an agency or instrumentality, a
public corporation, or another legal or commercial entity;

(10) "principal" means property held in trust for distribution to a

remainder beneficiary when the trust terminates, or property held in trust in perpetuity;

(11) "remainder beneficiary" means a person entitled to receive

principal when an income interest ends;
(12) "suijuris beneficiary" includes
(A) acourt-appointed guardian of an incapacitated beneficiary;
(B) an agent for an incompetent beneficiary; and
(C) acourt-appointed guardian of a minor beneficiary's estate;
(13) "trust" includes alegal life estate arrangement;
(14) "trustee" includes an original, additional, or successor trustee,
whether or not appointed or confirmed by acourt;
(15) "unitrust" means a trust from which a fixed percentage of the net

fair market value of the trust's assets, valued annually, is paid not less often than

annually to a beneficiary.

See. 1338990 Short t|t|e This chapter may be cited as the Alaska Principal
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and Income Act.

Sec. 3 AS 37.14.031(d) is amended to read:

(d) The authority shall adopt regulations providing for the determination

of [PROVISIONS OF AS 13.38 APPLY TO DETERMINE] amounts attributable to
[THE] principal under (b)(2) of this section. The regulations must provide for the
allocation between principal and income of money received from the
management of mental health trust land, and the manner of allocation must he in

the long-term best interest of the trust and its beneficiaries.
* Sec. 4. AS 13.38.010, 13.38.020, 13.38.030, 13.38.040, 13.38.050, 13.38.060, 13.38.070,
13.38.080, 13.38.090, 13.38.100, 13.38.110, 13.38.120, 13.38.130, and 13.38.140 arc

repealed.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

read:

APPLICABILITY. AS 13.38.200 - 13.38.990, enacted by sec. 2 of this Act, apply,
except as otherwise expressly provided in the governing instrument, and except as provided
by AS 13.38.900, enacted by sec. 2 of this Act, to a trust existing on or after the effective dale

of this Act, and to the estate of a decedent who dies on or after the effective date of this Act.

* Sec. 6. This Act takes effect September 1, 2003.
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You have requested a sectional summary of the above-described bill. As a preliminary

matter, note that a sectional summary of a bill should not be considered an authoritative
interpretation ofthe bill and the bill itselfis the best statement o f its contents.

Section 1. Substitutes a reference to the new principal and income chapter for a

reference to the current principal and income chapter.

Section 2. Adds the new Alaska Principal and Income Act. .Article 1 is entitled
"Preliminary Provisions; Power to Adjust" and consists of secs. 13.38.200- 13.38.220.

Sec. 13.38.200 provides some general guidelines for fiduciaries (personal representatives
of estates and trustees) for handling the interaction between the new chapter and the
instrument (e.g., will or trust document) that governs the trust or estate, and for handling
the situation where the new chapter and the instrument do not provide a rule for
allocating receipts and disbursements between principal and income. Directs a fiduciary
to act impartially based on what is fair and reasonable to all of the beneficiaries unless the
governing instrument clearly manifests an intention that the fiduciary may or shall favor a
beneficiary. States that a determination in accordance with the new provisions is
presumed to be fair and reasonable to all of the beneficiaries.

Sec. 13.38.210 allows a trustee to adjust between principal and income by allocating
income to principal or vice versa if certain conditions are met. Lists the factors that a
trustee may consider when deciding whether and to what extent to use this adjustment
power. Prohibits a trustee from making an adjustment under certain listed circumstances.
Allows another trustee, if there is more than one trustee, to make certain adjustments that
another trustee would not be allowed to make. Allows a trustee to release the power of
adjustment permanently, or for a specified period, if the trustee is uncertain whether
possessing or exercising the power will cause certain results. States how to deal with a

governing instrument that limits the trustee's power to adjust.
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Sec. 13.28.220 prohibits a court from changing a fiduciary's decision about exercising a

discretionary power under the new provisions, unless determined to be an abuse of
discretion. When there is an abuse of discretion, provides for the restoration of income
and remainder beneficiaries to positions they would have occupied if there hadn't been

any abuse and establishes certain rules for handling the restoration.

Article 2 is entitled "Conversion to Unitrust" and consists of secs. 13.38.300 - 13.38.410.

Sec. 13.3S.300 allows a trustee to release the power to adjust and convert a trust into a
unitrust unless expressly prohibited by the governing instrument. Lists the conditions for

when this may be done.

Sec. 13.38.310 allows atrustee to petition the court to approve a conversion of a trustto a
unitrust under two conditions. Allows a beneficiary to request the conversion and to
petition the court to order the conversion if the trustee does not convert. Directs a court
to approve a conversion or to direct the requested conversion if court concludes the
conversion will enable the trustee to better carry out the intent of the settlor or testator

and the trust's purposes.

Sec. 13.38.320 lists certain factors that a trustee may consider when deciding whether to

exercise the power to convert a trust to a unitrust.

Sec. 13.3S.330 directs that after conversion, the trustee shall follow a specified
investment policy and make certain distributions. Establishes a specific meaning for
"income" in the governing instalment after conversion. Directs that after administration
as a unitrust for three years, the four percent amount referred to in the meaning of

"income" is to be averaged over the three preceding years.

Sec. 13.38.340 allows the trustee of a unitrust to determine certain listed items, including
the effective date of the conversion, the frequency of distributions, and what valuation

dates to use.

Sec. 13.38.350 provides for deduction from a unitrust distribution those expenses that
would be deducted from income if the trust were not a unitrust. Unless the governing
instrument provides otherwise, indicates what sources a unitrust distribution is considered

to have been paid from.

Sec. 13.38.360 authorizes the trustee or a beneficiary, if the trustee declines, to petition
the court to select a payout percentage, to provide for certain net income distributions,
and to average the net asset valuation over a period other than three years.

Sec. 13.38.370 states that a conversion does not affect certain provisions in the governing
instrument that relate to trustee distribution of principal or beneficiary withdrawal of

principal.
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Sec. 13.38.3SO prohibits a trustee from converting a trust into a unitrust under certain

described conditions.

Sec. 13.38.390 allows another trustee to make a conversion that one trustee may not,
unless prohibited by the governing instrument. Allows the trustees to petition the court to
direct a conversion if certain prohibitions apply to all of the trustees.

Sec. 13.38.400 authorizes a trustee to reconvert a unitrust back into a trust by following
the procedures for conversion. Restores the trustee's power to adjust when there is a

reconversion.

Sec. 13.38.410 allows, under certain circumstances, a trustee to release permanently or

for a specified period the power to make aconversion.

Article 3 is entitled "Charitable Trust Election" and consists of secs. 13.38.440 -

13.38.490.

Sec. 13.38.440 allows a trustee of a trust held exclusively for charitable purposes to elect
to be governed by this charitable trust election article unless the governing instrument

expressly prohibits this election.

Sec. 13.38.450 requires that to make the election the trustee must adopt and follow an
investment policy seeking a total return for the investments held by the trust. Establishes

certain formalities for adopting the policy.

Sec. 13.3S.460 directs a trustee, after making a charitable trust election, to select the
percentage of the value of the trust that will be considered income and determine that it is
consistent with the long-term preservation of the reai value of the principal of the trust.
Establishes certain limitations on what the percentage may be and how often it may be
changed. Establishes that for charitable trusts required by the Internal Revenue Code to
distribute a higher amount than otherwise selected under this section, the distribution
amount required by the Internal Revenue Code controls over the percentage selected.

Sec. 13.38.470 authorizes a trustee to revoke a charitable trust election under certain
conditions. Establishes certain formalities for establishing the revocation and an

alternative investment policy.

Sec. 13.38.480 establishes what the value of the trust is for the purposes of applying the
charitable election provisions. Allows for averaging the value of the trust over three or
more preceding years when the trust has been administered as a unitrust under this

section for at least three years.

Sec. 13.38.490 defines certain terms for the provisions dealing with the charitable trust

election.



