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“ T h e  purpose o f  S B  85 is to establish a separate, and m ore stringent set o f sentencing guidelines 
fo r those who com m it second or subsequent sexual o ffen ses.”

Th e other change proposed b y S B  85 eliminates the “ good tim e” reduction that m an y prisoners 
earn in their sentences fo r good behavior. The “good tim e”  reduction often reduces a prison 
tenn by a third, or m ore. R epeat sex offenders w ill be required to serve the full sentence they 
receive in court.
“ V ictim s are often dism ayed to learn that the 10-year sentence imposed by a ju d g e  only 
amounts to a little o ver six  y e a rs,”  notes French. “ T h is  change in the law w ill cure that.”
T h e bill passed out o f  its first committee unanim ously, and continues to receive good support. 
“ T h e re ’s no political angle to this subject. I appreciate the support o f  m y R ep ublican  colleagues 
in the Senate, including Senators Ben Stevens, Fred D yson , and Con Bunde, w h o are co ­
sponsoring the m easure.”
S B  85 is now in the Senate Ju d icia ry  Committee, w here a hearing has been requested.

###

F o r more information, contact Senator Hollis French, 907-465-3892.

P u ttin g A laskans F irs t • M oving A laska Forw ard 2003
Sen. Betlye Davis, Sen. Johnny Ellis, Sen. Kim Elton, Sen. Lyman Hoffman, Sen. Hollis French, Sen. Gretchen Guess, Sen. ^ jorqianna Lincoln,
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Comments on S385

The Alaska Network on Domestic Violence and Sexual Assault (Network), is 
the state’s coalition of domestic violence and sexual assault intervention/ 
prevention programs. The programs provide immediate safety, advocacy, 
and crisis intervention to victims, their children and perpetrators of these crimes.

SB85 will increase penalties for repeat sex offenders and deny good time 
to sex offenders. The Network supports both aspects of the bill.

Statistics paint a grim picture when researching sexual assault in our nation 
and state. According to statistics from the Child Welfare League, one in three 
girls and one in six boys will be sexually abused before their eighteenth birthdays. 
According to statistics from the FBI’s Uniform Crime Report, Alaska continues 
to rank #1 in the nation for per capita sexual assault. During state fiscal 
year 2002, over 2000 victims of sexual assault sought assistance from 
Network member programs. The Department of Corrections reports over 
750 sex offenders are currently in Alaska’s institutions.

Research and studies into recidivism rates demonstrate the difficulties in 
sex offenders successfully being able to change their behaviors and refrain 
from committing more sex offenses. Studies that focus on treatment tend 
to frame their success in terms of “how long” it takes to reoffend, not that 
reoffense doesn’t occur. This lends support to the belief that keeping sex 
offenders out of the community is the best way to keep more sexual assaults 

from occurring.

Alaska is not the first state to deny good time to sex offenders, nor will the 
proposed increase in sentencing be the strictest in the nation. Arizona,
Tennessee and Oregon, states with less per capita reported sexual assault 
than Alaska, choose not to give good time to sex offenders. Illinois 
doubles the sentencing time for repeat sex offenders.

The Network believes increasing sentences for repeat offenders and denying 
good time are both viable ways to increase safety in our communities and asks 
the legislature to pass SB85 during this session.

http://www.andvsa.org
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I N T E R I O R  A L A S K A  C E N T E R
F O R  N O N - V IO L E N T  L IV IN G

717 Ninth Avenue * Fairbanks, Alaska 99701 
(907) 452-2293 • Fax: 452-2613 ■ l-800r478-7273

May 1, 2003

Senator French
Capito l B u ild in g 
Juneau, AIC

Dear Senator French,

I am w ritin g th is le tter to you in support o f SB85. In our agency we experience firs t hand 
the devastation caused by sexual assault. Entire fam ilies are destroyed, le ft to rebuild 
what they can when offenders are relatives. Rape o f adults-by strangers leaves lasting 
fear o f places, in ab ility to trust, and damage to having a healthy in tim ate re la tionsliip jus t 
to name a few . . ' ■ .

I t is our experience that someone who is on the ir second or th ird fe lony offense and 
especially i f  the p rio r crimes have been sexual in nature, are grave dangers to our society.
As an ind iv idua l and as an. agency we support w ho lly seeing the sentences o f second and 
tliird time felons extended. • • .

In addition we support the presumptive sentences fo r sexual abuse o f a m inor as listed in 
SB85.

Thank you fo r you r comm itment to the issue o f sexual assault.. We appreciate a ll you.do .
in Juneau

Sincerely

f

Executive D irec to r

lU n itdw *,/



Sent By: ALASKA WOMENS RESOURCE CENTER; 907 279 6754; Apr-30-03 11:17AM; Page 1/1

j A C a s k a  'W o m e n s  R e s c r u r c e  C e n t e r6 w  C  S t r e e t ,  S u it e  ♦ S\n cfu > ru ge , A X  99501 » (907)  276-0528 »  f a x  (907)  379-6754

A p r il 30 ,2003

TO: Members o f the Senate Judiciary Committee 

FROM : M a ry Dyer, Executive D irector 

RE: SB 85

We at the A laska Women’ s Resource Center w ish to express our support o f the passage 
o f SB 85. We w o rk da ily w ith  individuals who have known the trauma o f a sexual 
assault. Many vic tim s carry the burden o f gu ilt w ith them fo r years. To come forward 
w ith their story takes great courage. To have the legal process m in im ize a repeat 
offender’s sentence o r lessen their sentence lo r “ good time”  says volumes to a ll victim s.

We need to let a ll offenders know that wc as a Stale arc serious about the safety o f ou r 
citizens. Please support SB 85.
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TVKIDRA W0M6KTS COALITIOKJ
WORKING TOGETHER TOWARD A BRIGHTER FUTURE

April 30, 2003

To: Senate Judiciary Committee 
From: M ichelle DeW itt,
TWC Executive D irector

Senate Judiciary Committee Members:

I support SB 85, the b ill sponsored by Senator French that w ill increase sentences and 
eliminate “ good time”  fo r repeat sex offenders. TWC provides services fo r victims o f 
fam ily and sexual violence, and it is from our daily work w ith victims and knowledge o f 
offenders’ behaviors that I -  and the sta ff at TWC -  determined that we support this bill. I 
hope to see this bill moved out o f committee.

Sinrprv>1v

Michelle D eW itt
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Senator Hollis French 
State Capitol 
Juneau, AK 99801-1182

RE: SB 85

Dear Senator French:

Thank you very much for sponsoring Senate Bill 85. The board of directors, staff 
and clients of the Kenai-Soldotna Women’s Resource & Crisis Center are very 
appreciative of your work on this issue.

Increasing sentences for repeat sex offenders and disallowing good time will 
ensure better protection for Alaskans against brutal assaults. In addition, 
providing stronger sentences for these offenders sends a strong message to 
those contemplating sex offenses.

Thank you again for sponsoring this important piece of legislation. We 
appreciative your proactive approach in addressing sexual assault in the State.

Sincerely,

Heather Arnett 
Executive Director
Kenai-Soldotna Women's Resource & Crisis Center

X).> Kmilh Snrii<’i> .Rfiwf i n o » T  1  i i t f t h O  i  i v m n
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S i t k a n s  A g a i n s t  F a m i l y  V i o l e n c e

P .O . Box 6136 * S itka, A laska 99835
f; 1 '\

(907) 747-3370 • Fax 747-3450 * C r is is  L in e  1-800-478-6511 : , I j

A p r il 10,2003

Senator French 
Room 504
State Capito l Bu ild ing 
Juneau A K  99801

Dear Senator French:

I am w ritin g to support SB85. We have learned that repeat sex offenders are very lik e ly 
to continue to offend. I applaud your efforts to increase ja i l tim e fo r repeat sex offenders. 
Being raped causes -n many scares and is such a trauma. I t takes years o f healing and 
never is forgotten. I support this b ill in hopes that there w il l be fewer victims.

In S itka SAFV is part o f the Sexual Assault Response Team. We know only too w e ll the 
trauma that victim s experience and the struggle they have in recla im ing their lives. These 
crimes need to be responded to in a very serious manner and this b il l b J 
Thank you

Sincerely, f \  O

Grjace Brooks 
Executive Director

cc: Senator Gary Stevens 
Senator Cowdry 
Senator Dyson 
Senator Guess 
Senator Hoffman

UMMVKI
Member of the Alaska Network on Domestic Violence and Sexual Assault 

United Way Member Agency
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P o in ts  o f  v ie w fro m  the com m un ity

By SEN . HOLLIS FRENCH
Like m ost Alaskans, I am proud of our 

state. However, a recent news article dis­
turbed me. The article reported that the 
ra tes of sex assault in Anchorage, and in 
Alaska as a whole, are  among the high­
est in the nation. Since I97fj, the state  has 
ranked in the top five in the nation for re ­
ported rapes p er capita.

I got to thinking about that and the 
question I kept coming back to is this:
What am I going to say to the people of my 
district and the people of this state when I 
am rightly asked, ‘‘What did you do to stop 
this?” Did I help to strengthen the laws? 
Did I raise the com munity’s awareness? 
Did I help get money for a shelter or help 
fund a  study that would look a t the pattern 
of the cases?

We can’t go on leading the nation in sex 
assault. I feel asham ed about that. We m ust 
use all our power to get our rates down and 
keep them  down.

Gov. Murkowski promised during the 
cam paign and in his State of the State ad­
dress to get tough on crime. I welcome the 
governor’s attitude. I would encourage him 
to focus on the truly bad actors in the crim­
inal justice  system  — on the individuals 
who, in ju s t a few m inutes of outrageous 
behavior, can inflict a lifetime of damage on 
a victim.

I have three proposals.
First, we m ust strengthen the laws on 

repeat sex offenders. We m ust carefully tar­
get those individuals who have been con­
victed of sex crim es in the past, and when 
they com mit another sex crime we m ust

’r» ia " « r r3 V  t « t /r » » n t ,/'Tr.arr-p*v* -

T h e r e ' s  n o  D e m o c r a t i c  w a y  t o  f e e l  a b o u t  t h i s ,  

n o r  i s  t h e r e  a  R e p u b l i c a n  w a y  t o  l e d .  T h e r e ' s  

o n l y  o n e  w a y  l o  f e e l ,  a n d  t h a t ' s  o u t r a g e d .

ham m er them and ham m er them hard.
The law as it stands treats all repeat 

felons the same. For example, if you com­
mit a sex assault, do your prison time and 
upon release commit another sex assault, 
the law treats that first conviction as if it 
wet e the sam e as stealing a car or forging 
a check. All two-time felons are  the same, 
according to the law. I would argue, how­
ever, that a two-time rapist is different. A 
two-lime rapist needs to spend a long time 
in a small place where he can’t hurt anyone 
else. I’ll be proposing a change to the sen­
tencing laws to deal with these hard-core 
repeal offenders.

My second idea jelled when I read about 
Carlos Rodriguez, who was released from 
prison recently. Rodriguez made his crimi­
nal career enticing young boys 12 to 14 
years old with drugs and alcohol, then forc­
ing sex on them. Most were too asham ed 
to go to the police. Several of his victims 
committed suicide over the years. Now 
Rodriguez is out of prison and in the care 
of an overworked parole officer.

Back in 1983, when he was convicted, 
Rodriguez was sentenced to 24 years in 
prison. So 1983 plus 24 should equal 2007.

Why was he released early? Good time. 
Prisoners earn good time for obeying the 
rules in prison. Good time is why Carlos 
Rodriguez is out on the streets. R epeat sex 
offenders should not get the sam e good­
time reduction as other prisoners.

We also need to know more. A study has. 
been proposed lo provide dem ographic in­
formation about rape victims and  offenders 
in Anchorage and to provide m ore details 
about the actual assaults. The sam e ques­
tions should be researched statew ide.

The overwhelming majority of sex a s ­
saults committed in this sta te  a re  inflicted 
upon women and children. T here’s no polit­
ical angle lo this subject. T here’s no Demo: 
cratic way to feel about this, nor is there  a 
Republican way to feel. There’s only one 
way to feel, and that’s outraged.

Please join me in sharing tha t feeling 
of outrage. Please join m e in supporting 
legislation and funding to address Alaska’s 
problems in this area. Alaska should not 
lead the nation in sex assaults. This is 
one area in which every Alaskan would be 
proud to be in last place.

S3 Sen. Hollis French represents District IVI in Anchorage.
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(A ) a court-appoin 'ed guardian o f an incapacitated benefic iary;

(B ) an agent fo r an incompetent benefic iary; and

(C) a court-appointed guardian o f a m ino r beneficiary's estate;

(13) "trust" includes a revocable trust, an inrevocable trust, and a legal 

life  estate arrangement;

(14) "trustee" includes an orig ina l, add itiona l, o r successor trustee, 

whether o r not appointed or con firm ed by a court;

(15) "un itrust" means a trust from  wh ich a fix e d percentage o f the net 

fa ir market value o f the trust's assets, valued annually, is paid not less often than 

annually to a beneficiary.

Sec. 13.38.990. Short title. This chapter may be cited as the A laska Princ ipa l 
and Income Act.

* Sec. 3. AS 37.14.031(d) is amended to read:
(d) The authority shall adopt regulations providing for the determination 

of [PROV IS IONS OF AS 13.38 APPLY TO D ETERM IN E ] amounts attributable to 

[TH E ] princ ipa l under (b)(2) o f th is section. The regulations must provide for the 
allocation between principal and income of money received from the 
management of mental health trust land, and the manner of allocation must be in 
the long-term best interest of the trust and its beneficiaries.

*  Sec. 4. AS 13.16.550; AS 13.38.010, 13.38.020, 13.38.030, 13.38.040, 13.38.050,

13.38.060, 13.38.070, 13.38.080, 13.38.090, 13.38.100, 13.38.110, 13.38.120, 13.38.130, and

13.38.140 are repealed.

* Sec. 5. The uncodified law o f the State o f A laska is amended by adding a new section to 

read:

A P P L IC AB IL IT Y . AS 13.38.200 - 13.38.990, enacted by sec. 2 o f th is Ac t, apply, 

except as otherw ise expressly provided in the governing instrument, and except as provided 

by AS 13.38.900, enacted by sec. 2 o f th is Act, to a trust ex is ting on or afte r the effective date 

o f this A c t, and to the estate o f a decedent who dies on or afte r the e ffec tive date o f this Act.

*  Sec. 6. Th is A c t takes effect September 1, 2003.

23-LS0366W

-33-
N ew  T e x t  U n d e r l i n e d  [DELETED TE X T BRACKETED]

l ie s  SB 87(JUD)
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HOUSE CS FOR SENATE BILL NO. 87( )

IN  THE LEG IS LA TUR E OF THE STATE OF A LA S K A  

TW EN TY -TH IR D  LEG IS LA TUR E - F IRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR SEEKINS

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to principal and income in the administration of trusts and decedents' 

estates and the mental health trust fund; adopting a version of the Uniform Principal 

and Income Act; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.36.335 is amended to read:
Sec. 13.36.335. Application of special distribution provisions. The asset 

d is tribu tion provisions o f AS 13.16.540 - 13.16.545 [AS 13.16.540 - 13.16.550], 
13.16.560, and the provisions of AS 13.38 [AS 13.38.030(a)] apply to the 

adm in istra tion o f a revocable trust fo llow in g the death o f the settlor o f the trust, unless 

the terms o f the trust indicate a d iffe ren t intention.

*  Sec. 2. AS 13.38 is amended by adding new sections to read:
Article 1. Preliminary Provisions; Power to Adjust.

Sec. 13.38.200. Fiduciary duties; general principles, (a) In allocating 

receipts and disbursements to or between princ ipa l and income and w ith respect to any

-1-
Alew Text: U n d e r l i n e d  [DELETED TEXT BRACKETED]

HCS SB 87( )
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matter w ith in the scope o f this chapter, a fiduc ia ry

(1) shall adm in ister a trust o r estate in accordance w ith the governing 

instrument, even i f  there is a diffe rent p rov is ion in this chapter;

(2) may adm in ister a trust or estate by the exercise o f a discretionary 

power o f adm in istra tion regarding a matter w ith in the scope o f this chapter given to 

the fiduc ia ry by the govern ing instrument, even i f  the exercise o f the power produces a 

result d iffe ren t from  a result required o r perm itted by this chapter; an inference that 

the fiduc ia ry has im prope rly exercised the discre tionary power does not arise from  the 

fact that the fid u c ia ry has made an allocation contra ry to a prov is ion o f this chapter;

(3) shall adm in ister a trust or estate in accordance w ith this chapter i f  

the govern ing instrument does not contain a d iffe ren t p rov is ion or does not give the 

fiduc ia ry a discre tionary power o f adm in istra tion regard ing a matter w ith in the scope 

o f this chapter; and

(4) shall add a receipt o r charge a disbursement to princ ipa l to the 

extent that the govern ing instrument and this chapter do not provide a ru le fo r 

a lloca ting the receipt o r disbursement to o r between princ ipa l and income.

(b) In exercising a discretionary power o f adm in istra tion regarding a matter 

w ith in the scope o f this chapter, whether granted by the govern ing instrument or this 

chapter, inc lud ing AS 13.38.210 and 13.38.300 - 13.38.410, a fiduc ia ry shall 

adm in ister a trust o r estate im pa rtia lly based on what is fa ir and reasonable to all o f the 

benefic iaries, except to the extent that the govern ing instrum ent clearly manifests an 

in ten tion that the fiduc ia ry shall or may favo r one o r more o f the beneficiaries. A 

determ ination in accordance w ith this chapter is presumed to be fa ir and reasonable to 

a ll o f the beneficiaries.

Sec. 13.38.210. Trustee's power to adjust, (a) Subject to (c) and (f) o f this 
section, a trustee may adjust between princ ipa l and income by allocating an amount o f 

income to princ ipa l o r an amount o f princ ipa l to income to the extent the trustee 

considers appropriate i f

(1) the governing instrument describes what may o r shall be distributed 

to a benefic ia ry by re fe rring to the trust's income;

(2) the trustee determines, after app ly ing the rules in AS 13.38.200(a),

HCS SB 87( ) -2-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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that the trustee is unable to comply w ith AS 13.38.200(b); and

(3) the trustee determines to fo llo w  an investment po licy seeking a 

total return fo r the investments held by the trust, whether the return is to be derived 

from

(A ) appreciation o f capita l;

(B ) earnings and d is tribu tions from capita l; or

(C ) both (A ) and (B ) o f th is paragraph.

(b) In deciding whether and to what extent to exercise the power conferred by

(a) o f this section, a trustee may consider, among other things,

(1) the size o f the trust;

(2) the nature and estimated dura tion o f the trust;

(3) the liq u id ity and dis tribu tion requirements o f the trust;

(4) the need fo r regular d is tribu tions and preservation and appreciation

o f capita l;

(5) the expected tax consequences o f an adjustment;

(6) the net amount allocated to income under the other sections o f this 

chapter and the increase or decrease in the value o f the p rinc ipa l assets, wh ich the 

trustee may estimate as to assets fo r which market values are not read ily available;

(7) the assets held in the trust; the extent to which the assets consist o f 

financia l assets, interests in closely held enterprises, tangib le and in tang ib le personal 

property, or real property; the extent to which an asset is used by a benefic ia ry ; and 

whether an asset was purchased by the trustee o r received from  the se ttlo r or testator;

(8) to the extent reasonably known to the trustee, the need o f the

beneficiaries fo r present and future dis tribu tions authorized o r required by the 

govern ing instrument;

(9) whether and to what extent the govern ing instrum ent gives the

trustee the power to invade princ ipa l or accumulate income or proh ib its the trustee

from invading princ ipa l o r accumulating income, and the extent to which the trustee 

has exercised a power from  time to time to invade princ ipa l o r accumulate income;

(10) the intent o f the settlo r or testator; and

(11) the actual and anticipated e ffect o f econom ic cond itions on

L
-3- HCS SB 87( )

New Text: U n d e r l i n e d  [DELETED TEXT BRACKETED]



princ ipa l and income and the effects o f in fla tio n and deflation.

(c) A  trustee may not make an adjustment under this section i f

(1) the adjustment would d im in ish the income interest in a trust that 

requires all o f the income to be paid at least annually to a spouse and fo r which a 

federal estate tax or g ift tax marita l deduction would be allowed, in whole or in part, i f  

the trustee d id not have the power to make the adjustment; the proh ib ition in this 

paragraph does not apply to a trust a fte r the trustee determines that the marita l 

deduction has not been claimed or has not been allowed;

(2) the adjustment wou ld reduce the actuarial value o f the income 

interest in a trust to which a person transfers property w ith the intent to qua lify fo r a 

federal g ift tax exclusion;

(3) the adjustment wou ld change the amount payable to a beneficiary 

as a fixed annuity o r a fixed fraction o f the value o f the trust assets;

(4) the adjustment is from  any amount that is permanently set aside fo r 

charitable purposes under the govern ing instrument and fo r which a federal estate or 

g ift tax charitable deduction has been taken, unless both income and princ ipa l are 

permanently set aside fo r charitable puqjoses under the govern ing instrument;

(5) possessing or exercising the power to make an adjustment would 

cause an ind iv idua l to be treated as the owner o f a ll or part o f the trust fo r federal 

income tax purposes, and the ind iv idua l would not be treated as the owner i f  the 

trustee did not possess the power to make an adjustment;

(6) possessing or exercising the power to make an adjustment would 

cause all or pa it o f the trust assets to be subject to federal estate or g ift tax w ith respect 

to an ind iv idua l, and the assets wou ld not be subject to federal estate or g ift tax w ith 

respect to the ind iv idua l i f  the trustee did not possess the power to make an 

adjustment;

(7) the trustee is a benefic ia ry o f the trust; or

(8) the trust has been converted to a unitrust under AS 13.38.300 -

13.38.410.

(d) I f  (c)(5), (6), o r (7) o f this section applies to a trustee and there is more 

than one trustee, a co-trustee to whom the provis ion does not apply may make the
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adjustment unless the exercise o f the power by the remain ing trustee or trustees is 

proh ib ited by the governing instrument.

(e) A  trustee may release the entire power conferred by (a) o f this section, the 

power to adjust from income to princ ipa l, o r the power to adjust from  princ ipa l to 

income i f  the trustee is uncertain about whether possessing o r exercising the power 

w il l cause a result described in (c)(1) - (6) o f this section, o r i f  the trustee determ ines 

that possessing or exercising the power w il l o r may deprive the trust o f a tax benefit or 

impose a tax burden not described in (c) o f th is section. The release may be 

permanent o r fo r a specified period, inc lud ing a period measured by the life  o f an 

ind iv idua l.

( f) A  governing instrument that lim its the power o f a trustee to make an 

adjustment between princ ipa l and income does not affect the application o f th is 

section unless it is clear from the govern ing instrum ent that i t is intended to deny the 

trustee the power o f adjustment conferred by (a) o f this section.

Sec. 13.38.220. Judicial control o f d iscre tionary  pow ers, (a) A  court may 

not change a fiduciary 's decision to exercise or not to exercise a discretionary power 

conferred by this chapter unless the court determ ines that the decision was an abuse o f 

the fiduciary 's discretion.

(b) I f  a court determines that a fidu c ia ry has abused the fiduc iary 's discretion 

regarding a discretionary power conferred by this chapter, the remedy is to restore the 

income and remainder beneficiaries to the positions they wou ld have occupied i f  the 

fiduc ia ry had not abused the fiduc iary 's discretion, according to the fo llow in g rules:

(1) to the extent that the abuse o f discre tion has not resulted in a 

d is tribu tion to a beneficiary or has resulted in a d is tribu tion that is too small, the court 

shall require the fiduc ia ry to distribu te from  the trust an amount to the benefic ia ry that 

the court determines w il l restore the benefic iary, in whole or in part, to the 

beneficiary's appropriate position;

(2) to the extent that the abuse o f discretion has resulted in a 

dis tribu tion to a beneficiary that is too large, the court shall restore the beneficiaries, 

the trust, o r both, in whole or in part, to the ir appropriate positions by requ iring the 

fiduc ia ry to w ithho ld an amount from one o r more future d is tribu tions to the
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benefic iary who received the d is tribu tion that was too large or by requ iring that 

benefic iary or that beneficiary's estate to return some or a ll o f the d is tribu tion to the 

trust, notw ithstanding a spendthrift o r s im ila r provis ion ;

(3) i f  the abuse o f discretion concerns the power to convert a trust in to 

a unitrust, the court shall require the trustee either to convert in to a unitrust o r to 

reconvert from  a unitrust;

(4) to the extent that the court is unable, a fte r apply ing (1) - (3) o f this 

subsection, to restore the beneficiaries, the trust, o r both to the positions they would 

have occupied i f  the fiduc ia ry had not abused the fiduc iary 's discretion, the court may 

require the fiduc ia ry to pay an appropriate amount from the fiduciary 's own funds to 

one o r more o f the beneficiaries, the trust, or both.

Article 2. Conversion to Unitrust.
Sec. 13.38.300. Power to convert to unitrust. Unless expressly prohib ited 

by the governing instrument, a trustee may release the power to adjust under 

AS 13.38.210 and may convert a trust into a unitrust as described in AS 13.38.300 - 

13.38.410 i f

(1) the trustee determines that the conversion w ill enable the trustee to 

better carry out the intent o f the settlo r o r testator and the purposes o f the trust;

(2) the trustee gives w ritten notice o f the trustee’s in ten tion to release 

the power to adjust, o f the trustee's intention to convert the trust in to a unitrust, and o f 

how the unitrust w il l operate, inc lud ing what in itia l decisions the trustee w il l make 

under this section, to all the sui ju ris beneficiaries who

(A ) are curren tly e lig ib le to receive income from the trust;

(B ) would be elig ib le , i f  a power o f appointment were nc. 

exercised, to receive income from the trust i f  the interest o f a ll o f the 

beneficiaries e lig ib le to receive income under (A ) o f this paragraph were to 

term inate immedia te ly before the g iv ing o f the notice; and

(C ) would, i f  a power o f appointment were not exercised, 

receive a d is tribu tion o f princ ipa l i f  the trust were to term inate immediately 

before the g iv ing o f the notice;

(3) there are at least one sui ju r is benefic iary under (2 )(A ) o f this
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section and at least one sui ju r is benefic iary under (2 )(B ) o r (C ) o f this section; and

(4) a sui ju r is benefic iary does not object to the conversion to a unitrust 

in a w ritin g delivered to the trustee w ith in 60 days afte r the m a iling o f the notice under

(2) o f this section.

Sec. 13.38.310. Judicially approved conversion, (a) A  trustee may petition 
the court to approve the conversion to a unitrust i f

(1) a benefic ia ry tim e ly objects to the conversion to a unitrust; or

(2) there is not a sui ju r is benefic ia ry who is e lig ib le under 

AS 13.38.300(2)(A ), and there is not a sui ju r is bene fic ia ry who is e lig ib le under 

AS 13.38.300(2)(B ) or (C).

(b) A  benefic ia ry may request a trustee to convert to a unitrust. I f  the trustee 

does not convert, the benefic ia ry may petition the superior court to order the 

conversion.

(c) The superior court shall approve the conversion o r direct the requested 

conversion i f  the court concludes that the conversion w ill enable the trustee to better 

carry out the in ten t o f the settlor o r testator and the purposes o f the trust.

Sec. 13.38.320. Factors to be considered. In decid ing whether to exercise 

the power conferred by AS 13.38.300, a trustee may consider, among other things,

(1) the size o f the trust;

(2) the nature and estimated duration o f the trust;

(3) the liq u id ity and d is tribu tion requirements o f the trust;

(4) the need fo r regular distributions and preservation and appreciation

o f cap ita l;

(5) the expected tax consequences o f the conversion;

(6) the assets held in the trust; the extent to which they consist o f 

financ ia l assets, interests in close ly held enterprises, tangible and intangib le personal 

property , o r real property ; and the extent to which an asset is used by a benefic iary;

(7) to the extent reasonably known to the trustee, the need o f the 

benefic iaries fo r present and future distributions authorized or required by the 

govern ing instrument;

(8) whether and to what extent the govern ing instrument gives the

WORK DRAFT WORK DRAFT 23-LS0366\U
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trustee the power to invade princ ipa l or accumulate income o r proh ib its the trustee

from invad ing princ ipa l or accumulating income and the extent to which the trustee

has exercised a power from  time to time to ir /ade princ ipa l or accumulate income;

(9) the actual and anticipated effect o f econom ic conditions on 

princ ipa l and income and the effects o f in fla tion and defla tion.

Sec. 13.38.330. Directions after conversion, (a) A fte r a trust is converted to 
a unitrust, the trustee shall

(1) fo llo w  an investment po licy seeking a tota l return fo r the 

investments held by the trust, whether the return is to be derived from

(A ) appreciation o f capital;

(B ) earnings and distributions from  capita l; or

(C ) both (A ) and (B ) o f this paragraph; and

(2) make regular distributions in accordance w ith the governing 

instrument construed in accordance w ith the provisions o f this section.

(b) A fte r a trust has been converted to a unitrust, "income" in the governing 

instrument means an annual d is tribu tion equal to fou r percent o f the net fa ir market 

value, as determ ined annually, o f the trust's assets, whether the assets would be 

considered income or princ ipa l under other provisions o f this chapter.

(c) A fte r a trust has been administered as a un itrust fo r three years, the fou r 

percent amount referred to in (b) o f this section shall be averaged over the three 

preceding years o f the trust.

Sec. 13.38.340. Discretion of trustee regarding conversion. The trustee 

may in the trustee's discretion, from time to time, determ ine

(1) the effective date o f a conversion to a unitrust;

(2) the provisions fo r prorating a unitrust d is tribu tion fo r a short year 

in which a benefic iary 's righ t to payments commences o r ceases;

(3) the frequency o f unitrust distribu tions during the year;

(4) the effect o f other payments from o r contribu tions to the trust on 

the trust’s valuation;

(5) whether to value the trust’s assets annually o r more frequently;

(6) what valuation dates to use;
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(7) how frequently to value non liqu id assets and whether to estimate

the ir value;

(8) whether to om it trust property occupied or possessed by a 

benefic iary from the calculations; and

(9) other matters necessary fo r the proper func tion ing o f the unitrust. 

Sec. 13.38.350. Unitrust deductions and distributions, (a) Exp^ nses that

w ou ld be deducted from  income i f  the trust were not a un itrust may not be deducted 

from  the unitrust d is tribu tion.

(b) Unless otherw ise provided by the govern ing instrument, a unitrust 

d is tribu tion shall be considered to have been paid from net income as net income 

wou ld be deterrmned i f  the trust were not a unitrust. To the extent net income is 

insu ffic ien t, the unitrust d is tribu tion shall be considered to have been paid from net 

realized short-term capita l gains. To the extent income and net realized short-term 

capita l gains are insu ffic ien t, the unitrust d is tribu tion shall be considered to have been 

paid from net realized long-te rm capita l gains. To the extent income and net realized 

short-term and long-te rm capita l gains are insu ffic ien t, the unitrust d is tribu tion shall 

be paid from  the princ ipa l o f the trust.

Sec. 13.38.360. Court orders regarding unitrust. The trustee or, i f  the 

trustee declines to pe tition the court, a benefic ia ry may pe tition the court to

(1) select a payout percentage d iffe ren t than fo u r percent;

(2) provide fo r a d is tribu tion o f net income, as would be determined i f  

the trust were not a unitrust, in excess o f the unitrust d is tribu tion i f  the distribution is 

necessary to preserve a tax benefit;

(3) average the valuation o f the trust’s net assets over a period other 

than three years.

Sec. 13.38.370. Effects of conversion. A conversion to a unitrust does not 

affect a provis ion in the govern ing instrument d irec ting o r authoriz ing the trustee to 

distribu te princ ipa l or authoriz ing a benefic iary to w ithd raw a portion or all o f the 

princ ipa l.

Sec. 13.38.380. Prohibited conversions; exception, (a) A  trustee may not 

convert a trust in to a unitrust i f

L
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(1) payment o f the un itrust d is tribu tion wou ld change the amount 

payable to a benefic iary as a fixed annuity o r a fix e d frac tion o f the value o f the trust 

assets;

(2) the unitrust d is tribu tion wou ld be made from an amount that is 

permanently set aside fo r charitable purposes under the govern ing instrument and fo r 

which a federal estate or g ift tax deduction has been taken;

(3) possessing or exercising the powe r to convert would cause an 

ind iv id ua l to be treated as the owner o f a ll or part o f the trust fo r federal income tax 

purposes, and the ind iv idua l would not be treated as the owner i f  the trustee d id not 

possess the power to convert;

(4) possessing or exercis ing the power to convert w ou ld cause a ll or 

part o f the trust assets to be subject to federal estate o r g if t tax w ith respect to an 

ind iv idua l, and the assets would not be subject to federal estate or g if t tax w ith respect 

to the ind iv id ua l i f  the trustee did not possess the power to convert;

(5) the conversion would result in the disallowance o f a federal estate 

tax or g if t tax marita l deduction that w ou ld be a llowed i f  the trustee d id not have the 

power to convert; or

(6) the trustee is a bene fic ia ry o f the trust.

(b ) Notw ithstand ing (a)(2) o f this section, a trustee may elect to convert a trust 

to a unitrust i f  both the income and princ ipa l o f the trust being converted to a unitrust 

are permanently set aside fo r charitable purposes and i f  the provisions o f 

AS 13.38.440 - 13.38.490 are fo llowed.

Sec. 13.38.390. Permissible conversion where otherwise prohibited, (a) I f  

AS 13.38.380(a)(3), (4), or (6) applies to a trustee and there is more than one trustee, a 

co-trustee to whom the provision does no t apply may convert the trust, unless the 

exercise o f the power by the remain ing trustee is proh ib ited by the governing 

instrument.

(b ) I f  AS 13.38.380(a)(3), (4), o r (6) applies to a ll the trustees, the trustees 

may pe tition the court to direct a conversion.

Sec. 13.38.400. Reconversion from a unitrust. A  trustee may reconvert a 

trust that has been converted into a unitrust under AS 13.38.300 by fo llow in g the same
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procedures provided in AS 13.38.300 - 13.38.410 fo r converting a trust into a unitrust. 

I f  a unitrust is reconverted under this section, the trustee's power to adjust under 

AS 13.38.210 applies to the trustee after the reconversion.

Sec. 13.38.410. Release of power to convert to unitrust, (a) A  trustee may 
release the power conferred by AS 13.38.300 to convert to a unitrust i f  the trustee

(1) is uncertain about whether possessing or exercising the power w ill 

cause a result described in AS 13.38.380(a)(3), (4), o r (5); or

(2) determ ines that possessing or exercising the power w ill o r may 

deprive the trust o f a tax benefit or impose a tax burden not described in 

AS 13.38.380.

(b) The release o f a power under (a) o f this section may be permanent o r fo r a 

specified period, inc lud ing a period measured by the life o f an ind iv idua l.

Article 3. Charitable Trust Election.
Sec. 13.38.440. Charitable trust election. The trustee o f a trust held 

exc lus ive ly fo r charitable purposes may elect to be governed by AS 13.38.440 - 

13.38.490 unless the governing instrument expressly provides that the election 

provided by AS 13.38.440 - 13.38.490 is not available.

Sec. 13.38.450. Eligibility for charitable trust election. To make an election 
under AS 13.38.440 - 13.38.490, the trustee shall adopt and fo llow  an investment 

po licy seeking a total return fo r the investments held by the trust, whether the return is 

to be derived from  appreciation o f capita l or eamings and dis tribu tions w ith respect to 

capital or both. The po licy constitu ting the election must be in w riting , must be 

mainta ined as part o f the permanent records o f the trust, and must recite that it 

constitutes an election to be governed by AS 13.38.440 - 13.38.490.

Sec. 13.38.460. Selection of percentage after charitable trust election, (a) 
A fte r a trustee has elected under AS 13.38.440 fo r the trust to be governed by 

AS 13.38.440 - 13.38.490, the trustee shall, in a w rit in g maintained as part o f the 

permanent records o f the trust, select the percentage o f the value o f the trust that w ill 

be considered income and determ ine that it is consistent w ith the long-term 

preservation o f the real value o f the princ ipa l o f the trust, but the percentage may not 

be less than two percent o r more than seven percent each year o f the princ ipa l value o f
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the trust. The trustee may elect to change a percentage prev ious ly selected i f  the 

trustee determines that the new percentage is consistent w ith the long-term 

preservation o f the real value o f the princ ipa l o f the trust, but may not change the 

percentage more frequen tly than once every 10 years.

(b) For a charitable trust required by 26 U.S.C. 4942 (In terna l Revenue Code) 

to distribu te a higher amount than the percentage selected under (a) o f th is section, the 

amount required by 26 U.S.C. 4942 (Internal Revenue Code) contro ls over the 

percentage selected.

Sec. 13.38.470. Revocation o f charitable trust election. The trustee may 

revoke an election to be governed by AS 13.38.440 - 13.38.490 i f  the revocation is 

made as part o f an alternative investment po licy seeking the long-te rm preservation o f 

the real value o f the princ ipa l o f the trust. The revocation and alternative investment 

po licy must be in w rit in g and maintained as part o f the permanent records o f the trust.

Sec. 13.38.480. Value determination. For the purposes o f applying

AS 13.38.440 - 13.38.490, the value o f the trust is the fa ir market value o f the cash 

and other assets held by the trustee w ith respect to the trust, whether these assets 

would be considered income or princ ipa l under the other provis ions o f this chapter, 

determ ined at least annually. In the discretion o f the trustee, the value o f the trust may 

be averaged over a period o f three or more preceding years when the trust has been 

adm inistered as a un itrust under this section fo r at least three years.

Sec. 13.38.490. Definitions. In AS 13.38.440 - 13.38.490, except as

otherw ise expressly stated in AS 13.38.440 - 13.38.490,

(1) "income" means the percentage o f the value o f the trust computed 

under AS 13.38.440 - 13.38.490;

(2) "p rinc ipa l" means all assets other than those iden tified as income in

(1) o f this section that are held by the trustee w ith respect to the trust.

Article 4. Decedent's Estate or Terminating Income Interest.
Sec. 13.38.500. Determination and distribution of net income. A fte r a 

decedent dies in the case o f an estate, or after an income interest in a trust ends, a 

fiduc ia ry

(1) o f an estate or o f a term inating income interest shall determ ine the
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amount o f net income and net princ ipa l receipts received from property spec ifica lly 

given to a benefic ia ry under (5) o f this section and the provis ions applicable to trustees 

in AS 13.38.550 - 13.38.860; the fiduc ia ry shall d is tribu te the net income and net 

princ ipa l receipts to the benefic iary who is to receive the specific property;

(2) shall d istribute to a beneficiary o r trust that receives a pecuniary 

amount a share o f net income equal to the benefic ia ry ’s or trust's fractiona l interest in 

undistributed princ ipa l assets as determ ined under AS 13.38.510; the share accrues 

from the date o f death o f a decedent, in the case o f an estate, o r the date o f death o f a 

settlor o r specified event, in the case o f a revocable or irrevocable trust;

(3) shall determ ine the remain ing net income o f a decedent's estate or a 

term inating income interest under the provis ions applicable to trustees in 

AS 13.38.550 - 13.38.860 and by

(A ) inc lud ing in net income a ll income from  property used to 

discharge liab ilitie s ; and

(B ) paying from princ ipa l the debts, the funeral expenses, the 

costs o f disposition o f remains, the fam ily allowance under AS 13.12.404, fees 

o f personal representatives and the ir attorneys and accountants, and the taxes, 

related interest, and penalties described in AS 13.38.810(a)(7) that are 

apportioned to the estate o r term inating income interest by the governing 

instrument or applicable law ;

(4) shall distribu te the net income remain ing after distributions 

required by (2) o f th is section in the manner described in AS 13.38.510 to all other 

beneficiaries;

(5) may not reduce princ ipa l or income receipts from property 

described in (1) o f th is section because o f a payment described in AS 13.38.710 or 

13.38.720 to the extent that the governing instrument o r applicable law requires the 

fiduc ia ry to make the payment from  assets other than the property o r to the extent that 

the fiduc ia ry recovers or expects to recover the payment from  a th ird party; the net 

income and princ ipa l receipts from the property are determ ined by

(A ) inc lud ing all o f the amounts the fiduc ia ry receives o r pays 

w ith respect to the property , whether those amounts accrued or became due

-13- IICS SB 87( )
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



1
2
3

4

5

6
7

8
9

10
11
12
13

14

15

16

17

18

19

20
21
22
23

24

25

26

27

28

29

before, on, o r after the date o f a decedent's death or an income interest's 

term inating event; and

(B ) making a reasonable prov is ion fo r amounts that the 

fiduc ia ry believes the estate or term inating income interest may become 

obligated to pay after the property is distributed.

Sec. 13.38.510. Distribution to residuary and remainder beneficiaries, (a)
Each benefic ia ry described in AS 13.38.500(4) is entitled to receive a portion o f the 

net income equal to the benefic iary 's fractiona l interest in  undistributed princ ipa l 

assets, using values as o f the d is tribu tion date. I f  a fiduc ia ry makes more than one 

d is tribu tion o f assets to beneficiaries to whom this section applies, each benefic iary, 

inc lud ing one who does not receive part o f the d is tribu tion , is entitled, as o f each 

d is tribu tion date, to the net income the fiduc ia ry has received after the date o f death or 

te rm ina ting event o r earlie r d is tribu tion date but has not distributed as o f the current 

d is tribu tion date.

(b) In determ in ing a beneficiary's share o f net income, the fo llow in g rules

apply:

(1) the benefic iary is entitled to receive a portion o f the net income 

equal to the benefic ia ry ’s fractiona l interest in the undistributed princ ipa l assets 

immedia te ly before the d is tribu tion date, inc lud ing assets that later may be sold or 

applied to meet princ ipa l obligations;

(2) the beneficiary's fractiona l interest in the undistributed princ ipa l 

assets shall be calculated w ithou t regard to property spec ifica lly given to a benefic iary 

and property required to pay pecuniary amounts;

(3) the beneficiary's fractiona l interest in the undistributed princ ipa l 

assets shall be calculated on the basis o f the aggregate value o f those assets as o f the 

d is tribu tion date w ithou t reducing the value by any unpaid princ ipa l obligation.

(c) I f  a fiduc ia ry does not distribu te all o f the collected but undistributed net 

income to each person as o f a dis tribu tion date, the fiduc ia ry shall maintain 

appropriate records show ing the interest o f each benefic ia ry in that net income.

(d) To the extent that the fiduc ia ry considers it appropriate, i f  this section 

applies to the income from an asset, the fiduc ia ry may apply the rules in this section to
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1 net gain or loss from the disposition o f a princ ipa l asset realized after the date o f death

2 o r term inating event o r an earlie r d is tribu tion date.

3 (e) For the purposes o f this section, the d is tribu tion date may be the date as o f

4 which the fiduc ia ry calculates the value o f the assets i f  that date is reasonably near the

5 date on which assets are actually distributed.

6 Article 5. Apportionment at Beginning and End of Income Interest.
7 Sec. 13.38.550. When right to income begins and ends, (a) An income

8 benefic ia ry is entitled to net income from  the date on which the income interest

9 begins. A n income interest begins

10 (1) on the date specified in the govern ing instrument; o r

11 (2) i f  a date is not specified, on the date an asset becomes subject to a

12 trust or successive income interest.

13 (b) An asset becomes subject to a trust

14 (1) on the date i t is transferred to the trust, in the case o f an asset that is

15 transferred to a trust during the transferor’s life ;

16 (2) on the date o f a testator's death, in the case o f an asset that becomes

17 subject to a trust by reason o f a w ill, even i f  there is an interven ing period o f

IS adm in istra tion o f the testator's estate; or

19 (3) on the date o f an ind iv idua l's death, in the case o f an asset that is

20 transferred to a fiduc ia ry by a th ird party because o f the in d iv id u a l’s death.

21 (c) An asset becomes subject to a successive income interest on the day after

22 the preceding income interest ends, as determ ined under (d) o f this section, even i f

23 there is an intervening period o f adm in istra tion to w ind up the preceding income

24 interest.

25 (d) An income interest ends on

26 (1) the day before an income bene fic ia ry dies o r another term inating

27 event occurs; or

28 (2) the last day o f a period during which there is not a benefic iary to

29 whom a trustee may distribute income.

30 Sec. 13.38.560. Apportionment of receipts and disbursements when
31 decedent dies o r incom e in te res t begins, (a) Unless AS 13.38.500(1) applies, a
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1 trustee shall allocate an income receipt or disbursement to princ ipa l i f  its due date

2 occurs before

3 (1) a decedent dies, in the case o f an estate; o r

4 (2) an income interest begins, in the case o f a trust o r successive

5 income interest.

6 (b) A  trustee shall allocate an income receipt or disbursement to income i f  its

7 due date occurs on or after the date on which a decedent dies or an income interest

8 begins and its due date is period ic. An income receipt or disbursement shall be treated

9 as accruing from  day to day i f  its due date is not period ic o r it does not have a due

10 date. The portion o f the receipt or disbursement accruing before the date on which a

11 decedent dies or an income interest begins shall be allocated to princ ipa l, and the

12 balance shall be allocated to income.

13 (c) A n item o f income o r an ob liga tion is due on the date the payor is required

14 to make a payment. I f  a payment date is not stated, there is not a due date fo r the

15 purposes o f th is chapter. D is tribu tions to shareholders or other owners from an en tity

16 to which AS 13.38.600 applies are considered to be due on the date fixed by the en tity

17 J fo r determ in ing who is entitled to receive the d is tribu tion or, i f  a date is not fixed , on

18 the declaration date fo r the d is tribu tion. A  due date is periodic fo r receipts or

19 disbursements that must be paid at regular intervals under a lease o r an ob liga tion to

20 I pay interest o r i f  an entity customarily makes d is tribu tions at regular intervals.

21 Sec. 13.38.570. A pportionm ent w hen income in terest ends, (a) W hen a

22 mandatory income interest ends, the trustee shall pay to a mandatory income

23 benefic iary who survives that date, or the estate o f a deceased mandatory income

24 benefic iary whose death causes the interest to end, the benefic iary 's share o f the

25 undistributed income that is not disposed o f under the govern ing instrument unless the

26 benefic iary has an unqua lified power to revoke more than five percent o f the trust

27 immedia te ly before the income interest ends. In the case o f the benefic iary who has an

28 unqua lified power to revoke more than five percent o f the trust immedia te ly before the

29 income interest ends, the undistributed income from  the portion o f the trust that may

30 be revoked shall be added to princ ipa l.

31 (b) When a trustee's obligation to pay a fixed annuity o r a fixed fraction o f the
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1 value o f the trust's assets ends, the trustee shall prorate the fin a l payment i f  and to the

2 extent required by applicable law to accomplish a purpose o f the trust or its se ttlo r or

3 testator re la ting to income, g ift, estate, o r other tax requirements.

4 (c) In this section, "und istributed income" means net income received before

5 the date on which an income interest ends, but does not inc lude an item o f income or

6 expense that is due o r accrued or net income that has been added or is required to be

7 added to princ ipa l under the govern ing instrument.

8 A r t ic le  6. A llo c a tio n o f Receip ts d u r in g  A dm in is tra t io n  o f T ru s t.

9 Sec. 13.38.600. C ha ra c te r o f rece ip ts, (a) Except as otherw ise provided in

10 this section, a trustee shall allocate to income money received from  an entity,

11 inc lud ing reinvested cash dividends.

12 (b) A  trustee shall allocate the fo llow in g receipts from  an en tity to princ ipa l:

13 (1) property other than money exclud ing reinvested cash div idends;

14 (2) money received in one d is tribu tion o r a series o f related

15 distribu tions in exchange fo r part o r all o f a trust's interest in the entity;

16 (3) money received in to ta l or partia l liqu ida tion o f the entity ;

17 (4) money received from  an en tity that is a regulated investment

18 company or a real estate investment trust i f  the money dis tribu ted is a short-term or

19 long-te rm capital gain div idend fo r federal income tax purposes.

20 (c) Money is received in partia l liqu ida tion

21 (1) to the extent that the entity, at o r near the time o f a d is tribu tion,

22 indicates that it is a d is tribu tion in partial liqu ida tion ; or

23 (2) i f  the tota l amount o f money and property received in a dis tribu tion

24 or series o f related d is tribu tions is greater than 20 percent o f the entity 's gross assets,

25 as shown by the entity 's year-end financia l statements immedia te ly preceding the

26 in itia l receipt.

27 (d) M oney is not received in partia l liqu ida tion , and it may not be taken into

28 account under (c)(2 ) o f this section, to the extent that i t does not exceed the amount o f

29 income tax that a trustee or benefic iary must pay on taxable income o f the entity that

30 distributes the money.

31 (e) A  trustee may re ly upon a statement made by an en tity about the source or
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1 character o f a d is tribu tion i f  the statement is made at or near the time o f d is tribu tion by

2 the en tity ’s board o f directors or other person or group o f persons authorized to

3 exercise powers to pay money or transfer property comparable to those o f a

4 corporation's board o f directors.

5 (f) In this section, "en tity " means a corporation, partnership, lim ite d lia b ility

6 company, regulated investment company, real estate investment trust, common trust

7 fund, or another organization in wh ich a trustee has an interest, but does not inc lude

8 (1) a trust or estate to wh ich AS 13.38.610 applies;

9 (2) a business o r ac tiv ity to which AS 13.38.620 applies;

10 (3) a payment to which AS 13.38.690 applies; or

11 (4) an asset-backed security to wh ich AS 13.38.750 applies.

12 Sec. 13.38.610. D is tr ib u t io n  fro m  tru s t o r estate, (a) A  trustee shall

13 allocate to income an amount received as a d is tribu tion o f income from  a trust o r an

14 estate in which the trust has an interest other than a purchased interest.

15 (b) A  trustee shall allocate to princ ipa l an amount received as a d is tribu tion o f

16 princ ipa l from  a trust o r estate in which the trust has an interest other than a purchased

17 interest.

18 (c) I f  a trustee purchases an interest in a trust that is an investment en tity , o r a

19 decedent o r donor transfers an interest in a trust that is an investment en tity to a

20 trustee, AS 13.38.600 or 13.38.750 applies to a receipt from  the trust.

21 Sec. 13.38.620. Business and o th e r ac tiv itie s conduc ted b y trus tee , (a) I f  a

22 trustee that conducts a business or other a c t i\ i ty  determ ines that it is in the best

23 interest o f a ll the benefic iaries to account separately fo r the business o r other ac tiv ity

24 instead o f accounting fo r it as part o f the trust's general accounting records, the trustee

25 may maintain separate accounting records fo r the transactions o f the business or other

26 activ ity , whether o r not the assets o f the business or other ac tiv ity are segregated from

27 other trust assets.

28 (b) A  trustee who accounts separately fo r a business or other ac tiv ity may

29 determ ine the extent to which

30 (1) its net cash receipts are retained fo r w o rk ing cap ita l, the acquisition

31 or replacement o f fixe d assets, and other reasonably foreseeable needs o f the business
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1 o r activ ity ; and

2 (2) the remain ing net cash receipts ate accounted fo r as princ ipa l or

3 income in the trust's general accounting records.

4 (c) I f  a trustee sells assets o f the business or other ac tiv ity , other than in the

5 ord inary course o f the business or activ ity , the trustee shall account fo r the net amount

6 received as princ ipa l in the trust's general accounting records to the extent the trustee

7 determines that the amount received is not required any longer in the conduct o f the

8 business.

9 (d) A c tiv itie s fo r which a trustee may main ta in separate accounting records

10 include

11 (1) reta il, manufacturing, service, and other trad itiona l business

12 activ ities;

13 (2) farm ing;

14 (3) ra is ing and se lling livestock and other animals;

15 (4) management o f rental properties;

16 (5) extraction o f minerals and other natural resources;

17 (6) tim ber operations; and

18 (7) activ ities to which AS 13.38.740 applies.

19 Sec. 13.38.630. Principal receipts. A trustee shall allocate to princ ipa l any o f

20 the fo llow ing :

21 (1) to the extent not allocated to income under this chapter, assets

22 received from

23 (A ) a transferor during the transferor's life tim e ;

24 (B ) a decedent's estate;

25 (C) a trust w ith a term inating income interest; or

26 (D ) a payor under a contract nam ing the trust or its trustee as

27 benefic iary;

28 (2) money or other property received from  a princ ipa l asset's sale,

29 exchange, liqu ida tion , or change in form , inc lud ing realized p ro fit subject to

30 AS 13.38.600-13.38.750;

31 (3) amounts recovered from th ird parties to reimburse the trust because
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o f disbursements described in AS 13.38.810(a)(8) o r fo r other reasons, to the extent 

not based on the loss o f income, except that a separate award made fo r the loss o f 

income w ith respect to an accounting period during which a current income 

benefic ia ry had a mandatory income interest is income;

(4) net income received in an accounting period during which there is 

not a benefic iary to whom a trustee may or must d is tribu te income;

(5) other receipts as provided in AS 13.38.680 - 13.38.750.

Sec. 13.38.640. R en ta l p ro p e rty , (a) To the extent that a trustee accounts fo r 

receipts from  rental property under this section, the trustee shall allocate an amount 

received as rent o f real o r personal property to income, inc lud ing an amount received 

fo r cancellation o r renewal o f a lease.

(b) An amount received as a refundable deposit, inc lud ing a security deposit

o r a deposit that is to be applied as rent fo r future periods,

(1) shall be added to princ ipa l;

(2) shall be held subject to the terms o f the lease; and

(3) is not available fo r d is tribu tion to a benefic ia ry un til the trustee's

contractual ob liga tions have been satisfied w ith respect to that amount.

Sec. 13.38.650. O b lig a tio n to pay money, (a) An amount received as 

interest, whether determ ined at a fixed, variable, o r floa ting rate, on an ob liga tion to 

pay money to the trustee, inc lud ing an amount received as co n .’ deration fo r prepaying 

princ ipa l, shall be allocated to income w ithou t any p rov is ion fo r amortization o f 

prem ium .

(b) A trustee shall allocate to princ ipa l an amount received from  the sale, 

redemption, or other disposition o f an ob liga tion to pay money to the trustee more than 

one year after it is purchased or acquired by the trustee, inc lud ing an ob liga tion i f  the 

purchase price or value o f the obliga tion when it is acquired is less than its value at 

maturity . I f  the ob liga tion matures w ith in one year after it is purchased or acquired by 

the trustee, an amount received in excess o f its purchase price or its value when 

acquired by the trust shall be allocated to income.

(c) This section does not apply to an ob liga tion to which AS 13.38.690,

13.38.700, 13.38.710, 13.38.720, 13.38.730, 13.38.740, or 13.38.750 applies.
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1 Sec. 13.38.660. In su rance polic ies and s im ila r con trac ts , (a) Except as

2 otherw ise provided in (b) o r (c) o f this section, a trustee shall allocate to princ ipa l the

3 proceeds o f a life insurance po licy or other contract in wh ich the trust o r its trustee is

4 named as benefic iary, inc lud ing a contract that insures the trust or its trustee against

5 loss fo r damage to, destruction of, or loss o f title to a trust asset. I f  the prem iums on

6 the po licy or contract are paid from income, the trustee shall allocate dividends on the

7 po licy or contract to income. I f  the prem iums on the po licy or contract are paid from

8 princ ipa l, the trustee shall allocate dividends on the po lic y o r contract to princ ipa l.

9 (b) Except as provided in (c) o f this section, a trustee shall allocate to income

10 proceeds o f a contract that insures the trustee against

11 (1) loss o f occupancy or other use by an income benefic iary;

12 (2) loss o f income; or

13 (3) subject to AS 13.38.620, loss o f p ro fits from  a business.

14 (c) Th is section does not apply to a contract to wh ich AS 13.38.690 applies.

15 Sec. 13.38.670. Specia l ru les fo r c h a r ita b le  rem a in d e r un itru s ts .

16 Notw ithstand ing the other provisions o f this chapter, i f  a charitable remainder unitrust,

17 as defined in 26 U.S.C. 664 (Internal Revenue Code), owns an ob liga tion described in

18 (2) o f this section, the fo llow in g rules apply, unless varied by the governing

19 instrument:

20 (1) an ob liga tion fo r the payment o f money is p rinc ipa l at its inventory

21 value except as provided in (2) o f this section; the trustee may not make a provision

22 fo r amortization o f a prem ium or fo r accumulation fo r discount;

23 (2) except to the extent otherw ise provided in the governing

24 instrument, an increase in the value o f the fo llow in g above inven to ry value is

25 distribu tab le as income:

26 (A ) a zero coupon bond;

27 (B ) an annuity contract before annuitiza tion;

28 (C) a life insurance contract before the death o f the insured;

29 (D ) an interest in a common trust fund; in this subparagraph,

30 "common trust fund" has the meaning given in 26 U.S.C. 584 (Internal

31 Revenue Code);
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(E) an interest in a lim ite d lia b ility company, lim ite d lia b ility 

partnership, o r lim ited partnership; and

(F) another ob liga tion fo r the payment o f money i f  the money 

is payable at a future time under a fixed , variable, o r discre tionary schedule o f 

appreciation and i f  the payment exceeds the price at wh ich the ob liga tion was 

issued;

(3) the increase in value o f the obliga tions described in (2) o f this 

section is distributab le to the benefic ia ry who was the income benefic ia ry at the time 

o f the increase; the increase is d is tribu tab le from the firs t cash available from  the 

princ ipa l or, i f  cash is not available from  the princ ipa l, when cash is firs t available 

from  the princ ipa l due to a sale, a redemption, o r another disposition ; when an 

unrealized increase is distribu ted as income from  princ ipa l, the princ ipa l shall be 

reimbursed when the increase is realized;

(4) the increase in value o f an ob liga tion described in (2) o f this 

section is not available fo r d is tribu tion unless the trustee receives cash on account o f 

the ob liga tion ;

(5) notw ithstanding a provis ion in this section to the contrary, a 

d is tribu tion from a partnership or lim ited lia b ility company attributab le to the cash 

flow  or income derived from operations regu la rly carried on by the partnership or 

lim ite d lia b ility company is income, except to the extent otherw ise prov ided in the 

govern ing instrument.

Sec. 13.38.680. Insubstan tia l allocations not requ ired . I f  a trustee 

determines that an allocation between princ ipa l and income required by AS 13.38.690,

13.38.700, 13.38.710, 13.38.720, or 13.38.750 is insubstantia l, the trustee may allocate 

the entire amount to princ ipa l unless one o f the circumstances described in 

AS 13.38.210(c) applies to the allocation. This power may be exercised by a co­

trustee in the circumstances described in AS 13.38.210(d) and may be released fo r the 

reasons and in the manner described in AS 13.38.210(e). A n allocation is presumed to 

be insubstantia l i f

(1) the amount o f the allocation wou ld increase o r decrease net income 

in an accounting period, as determ ined before the allocation, by less than five percent;

WORK DRAFT WORK DRAFT 23-LS0366\U

HCS SB 87( )
New T e x t  U n d e r l i n e d  (DELETED TEXT BRACKETED)



WORK DRAFT WORK DRAFT 23-LS0366\U

o r

(2) the value o f the asset producing the receipt fo r which the allocation 

wou ld be made is less than fiv e percent o f the tota l value o f the trust's assets at the 

beginn ing o f the accounting period.

Sec. 13.38.690. Retirement benefits, individual retirement accounts, 
deferred compensation, annuities, and similar payments, (a) The trustee shall 

allocate to income the greater o f the portion o f a payment characterized by the payor 

as interest o r a div idend, as a rem ittance in place o f interest or a div idend, o r as 

im puted interest fo r federal income tax purposes. The balance o f the payment shall be 

allocated to princ ipa l.

(b) I f  a part o f a payment under a contract ca lling fo r equal insta llments ove r a 

fixe d period o f time is not allocable to income under the provis ions o f (a) o f this 

section, the difference between the trust's acquisition value o f the contract and the total 

expected return shall be considered to be interest. The trustee shall allocate to income 

the portion o f each payment equivalent to interest on the then unpaid princ ipa l balance 

at the rate specified in the contract o r at a rate necessary to amortize the difference 

between the expected return and the acquisition value, where that rate is read ily 

ascertainable by the trustee.

(c) I f  there is not a portion o f a payment from  a separate fund held exclusive ly 

fo r the benefit o f the trust that is allocable to income under (a) o r (b) o f this section, 

but the internal net income o f the fund determ ined as i f  the fund were a separate trust 

subject to AS 13.38.500 - 13.38.860 is read ily ascertainable by the trustee, the portion 

o f the payment equal to the then undistributed net income o f the fund realized since 

the trust acquired its interest in the fund is considered to be a d is tribu tion o f income 

and shall be allocated to the trust income account. The balance o f the payment 

described in this subsection shall be allocated to princ ipa l.

(d) A trustee shall allocate 10 percent o f the part o f the payment that is 

required to be made during the accounting period to income and the balance to 

princ ipa l i f  there is not a part o f the payment that is allocable to income under (a) - (c) 

o f this section and a ll o r part o f the payment is required to be made. The trustee shall 

allocate the entire payment to princ ipa l i f  a part o f a payment is not required to be
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made or the payment received is the entire amount to wh ich the trustee is entitled . In 

this subsection, a payment is not "required to be made" to the extent that it is made 

because the trustee exercises a righ t o f w ithd rawa l.

(e) If , to obtain a federal estate or g if t tax m arita l deduction fo r a trust, the 

trustee must allocate more o f a payment to income than prov ided fo r by this section, 

the trustee shall allocate the additional amount necessary to obtain the marita l 

deduction to income.

(f) This section does not apply to payments to wh ich AS 13.38.700 applies.

(g) In this section, "payment" means a payment that a trustee may receive over 

a fixed period o f time or during the life o f one or more ind iv idua ls because o f services 

rendered or property transferred to the payor in exchange fo r fu tu re payments, and 

includes

(1) a payment made in money o r property from  the payor's general 

assets or from a separate fund created by the payor o r another person;

(2) a payment on or from

(A ) an insta llm ent contract o r note;

(B ) a private o r commercia l annu ity ;

(C ) a deferred compensation agreement;

(D ) an employee death benefit;

(E) an ind iv idua l re tirement account; or

(F) a pension plan, p ro fit-sha ring plan, stock plan, bonus plan, 

or stock-ownership plan.

Sec. 13.38.700. L iquidating asset, (a) A  trustee shall allocate 10 percent o f 

the receipts from a liqu ida ting asset to income and the balance to princ ipa l.

(b) In this section, "liqu ida ting asset"

(1) means

(A ) an asset the value o f which w il l d im in ish or term inate 

because the asset is expected to produce receipts fo r a period o f lim ited 

duration; or

(B ) a leasehold, patent, copyrigh t, roya lty righ t, and righ t to 

receive payments during a period o f more than one year under an arrangement
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1
2

that does not provide fo r the payment o f interest on the unpaid balance;

(2) does not include

(A ) an obliga tion subject to AS 13.38.670;

(B ) a payment subject to AS 13.38.690;

(C ) resources subject to AS 13.38.710;

(D ) tim ber subject to AS 13.38.720;

(E) an ac tiv ity subject to AS 13.38.740;

IF ) an asset subject to AS 13.38.750; o r

(G ) an asset fo r which the trustee establishes a reserve fo r

depreciation under AS 13.38.830. .

Sec. 13.38.710. M inerals, w ater, and o ther n a tu ra l resources, (a) To the 

extent that a trustee accounts fo r receipts from an interest in minerals or other natural 

resources under this section, the trustee shall allocate them as fo llow s:

(1) i f  received as nom inal delay rent o r nom ina l annual rent on a lease, 

a receipt shall be allocated to income;

(2) i f  received from  a production payment, a receipt shall be allocated 

to income i f  and to the extent that the agreement creating the production payment 

provides a facto r fo r interest o r its equivalent; the balance shall be allocated to 

princ ipa l;

(3) i f  an amount received as a roya lty , shu t-in -w e ll payment, take-or- 

pay payment, bonus, or delay rental is more than nom inal, 90 percent shall be 

allocated to princ ipa l, and the balance shall be allocated to income;

(4) i f  an amount is received from a w o rk ing interest o r any other 

interest not provided fo r in (1) - (3) o f this subsection, 90 percent o f the net amount 

received shall be allocated to princ ipa l, and the balance shall be allocated to income.

(b) An amount received on account o f an interest in renewable water shall be 

allocated to income. An amount received on account o f an interest in nonrenewable 

water shall be allocated as fo llow s:

(1) 90 percent o f the amount shall be allocated to princ ipa l; and

(2) the balance shall be allocated to income.

(c) Th is chapter applies whether o r not a decedent or donor was extracting
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minerals, water, o r other natural resources before the interest became subject to the 

trust.

Sec. 13.38.720. T im b e r , (a) To the extent that a trustee accounts fo r receipts 

from the sale o f tim ber and related products under th is section, the trustee shall 

allocate the net receipts

(1) to income, to the extent that the amount o f tim ber removed from  

the land does not exceed the rate o f grow th o f the tim be r during the accounting periods 

in which a benefic ia ry has a mandatory income interest;

(2) to princ ipa l, to the extent that the amount o f tim be r removed from 

the land exceeds the rate o f grow th o f the timber, o r the net receipts are from  the sale 

o f standing timber;

(3) between income and princ ipa l, by determ in ing the amount o f 

tim ber removed from  the land under the lease or contract and apply ing the rules in (1) 

and (2) o f this subsection i f  the net receipts are from  the lease o f timberland o r a 

contract to cut tim ber from  land owned by a trust;

(4) to princ ipa l to the extent that advance payments, bonuses, and other 

payments are not allocated under (1) - (3) o f this subsection.

(b) In determ in ing net receipts to be allocated under (a) o f this section, a 

trustee shall deduct and transfer to princ ipa l a reasonable amount fo r depletion.

(c) This chapter applies whether or not a decedent o r transferor was harvesting 

tim ber from the property before it became subject to the trust.

Sec. 13.38.730. P ro p e rty no t p ro d u c tiv e o f incom e, (a) I f a federal estate o r 

g ift tax marita l deduction is allowed fo r a ll o r part o f a trust whose income is required 

to be paid to the settlor's or testator's spouse and whose assets consist substantially o f 

property that does not provide the spouse w ith su ffic ien t income from or use o f the 

trust assets, and i f  the amounts that the trustee transfers from  princ ipa l to income 

under AS 13.38.210 and that the trustee distributes to the spouse from princ ipa l under 

the govern ing instrument are insu ffic ien t to provide the spouse w ith the beneficial 

enjoyment required to obtain the marita l deduction, the spouse may require the trustee 

to make property productive o f income, convert property w ith in a reasonable time, or 

exercise the power conferred by AS 13.38.210(a). The trustee may decide which
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action or combination o f actions to take.

(b) In cases not governed by (a) o f this section, proceeds from the sale or other 

disposition o f an asset are princ ipa l w ithou t regard to the amount o f income the asset 

produces during any accounting period.

Sec. 13.38.740. D e riva tive s and op tions , (a) To the extent that a trustee 

does not account under AS 13.38.620 fo r transactions in derivatives, the trustee shall 

allocate receipts from  and disbursements made in connection w ith those transactions 

to principal.

(b) I f  a trustee grants an option to buy property from  the trust, whether or not 

the trust owns the property when the option is granted, grants an option that perm its 

another person to sell property to the trust, or acquires an option to buy property fo r 

the trust or an option to sell an asset owned by the trust, and the trustee o r othei owner 

o f the asset is required to de live r the asset i f  the option is exercised, an amount 

received fo r granting the option shall be allocated to princ ipa l. A n amount paid to 

acquire the option shall be paid from princ ipa l. A  gain o r loss realized upon the 

exercise o f an option, inc lud ing an option granted to a settlo r o r testator o f the trust fo r 

services rendered, shall be allocated to princ ipa l.

(c) In this section, "deriva tive" means a contract o r financia l instrument or a 

combination o f contracts and financia l instruments that gives a trust the righ t or 

obligation to participate in some or all changes in the price o f a tangible or intangible 

asset or group o f assets, o r changes in a rate, an index o f prices or rates, o r another 

market ind ica tor fo r an asset or a group o f assets.

Sec. 13.38.750. Asset-backed securities , (a) I f  a trust receives a payment 

from interest o r other cu irent return and from other proceeds o f the co lla tera l financia l 

assets, the trustee shall allocate the portion o f the payment that the payor identifies as 

being from interest o r other current return to income, and the trustee shall allocate the 

balance o f the payment to princ ipa l.

(b) I f  a trust receives one or more payments in exchange fo r the trust's entire 

interest in an asset-backed security in one accounting period, the trustee shall allocate 

the payments to princ ipa l. I f  a payment is one o f a series o f payments that w ill result 

in the liqu ida tion o f the trust's interest in the security over more than one accounting
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1 period, the trustee shall allocate 10 percent o f the payment to income and the balance

2 to princ ipa l.

3 (c) In this section, ' asset-backed security"

4 (1) means an asset whose value is based on the righ t it gives the owner

5 to receive dis tribu tions from the proceeds o f financ ia l assets that provide collateral fo r

6 the security;

7 (2) includes an asset that gives the owner the righ t to receive from the

8 colla tera l financ ia l assets on ly the interest or other current return or on ly the proceeds

9 other than interest o r current return;

10 (3) does not include an asset to wh ich AS 13.38.600 o r 13.38.690

11 applies.

12 A r t ic le  7. A llo c a tio n  o f D isbu rsem en ts D u r in g  A dm in is tra t io n  o f T ru s t.

13 Sec. 13.38.800. M a n d a to ry d isbu rsem en ts fro m  income. A  trustee shall

14 make the fo llo w in g disbursements from  income:

15 (1) interest, except interest on taxes described in AS 13.38.810(a)(7);

16 (2) ord inary repairs;

17 (3) real estate and other regu la rly recurring taxes assessed against

18 princ ipa l;

19 (4) recurring prem iums on fire or other insurance covering the loss o f a

20 princ ipa l asset o r the loss o f income from o r use o f the asset.

21 Sec. 13.38.810. M a n d a to ry d isbu rsem en ts fro m  p r in c ip a l, (a) A trustee

22 shall make the fo llo w in g disbursements from princ ipa l:

23 (1) extraord inary expenses incurred in connection w ith the

24 adm in istra tion, management, o r preservation o f trust property and the d is tribu tion o f

25 income;

26 (2) extraord inary repairs;

27 (3) compensation fo r legal services to the trustee;

28 (4) expenses in connection w ith accountings and ju d ic ia l or other

29 proceedings, inc lud ing proceedings to construe, m od ify , o r reform the trust or to

30 protect the trust o r its property;

31 (5) payments on the princ ipa l o f a trust debt;

WORK DRAFT WORK DRAFT 23-LS0366\U
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(6) prem iums paid on a po lic y o f insurance not described in 

AS 13.38.800(4) i f  the trust is the owner and benefic ia ry;

(7) estate, inheritance, and other transfer taxes, inc lud ing interest and 

penalties, apportioned to the trust;

(8) disbursements related to environmenta l matters, inc lud ing

(A ) reclamation;

(B ) assessing environmental cond itions;

(C ) remedying and removing environmenta l contam ination;

(D ) m on ito ring remedia l activ ities and the release o f

substances;

(E ) preventing future releases o f substances;

(F) co llec ting amounts from  persons liab le or po ten tia lly liab le 

fo r the costs o f those activ ities;

(G ) penalties imposed under environmenta l statutes or 

regulations and other payments made to com p ly w ith those statutes o r 

regulations;

(H ) statutory or common law cla im s by th ird parties;

(I) defending claims based on environmenta l matters.

(b) I f  a princ ipa l asset is encumbered w ith an ob liga tion that requires income

from  that asset to be paid d irec tly to the cred ito r, the trustee shall transfer from 

princ ipa l to income an amount equal to the income paid to the cred ito r in reduction o f 

the princ ipa l balance o f the obligation.

Sec. 13.38.820. D isc re tio n a ry a llo ca tio n o f d isbu rsem en ts . Subject to 

AS 13.38.800 and 13.38.810, a trustee may, in the trustee's discretion, allocate to 

income or princ ipa l or partly to each ord inary expenses incurred in connection w ith 

the adm inistration, management, o r preservation o f trust property and the distribution 

o f income, inc lud ing the compensation o f the trustee and o f a person provid ing 

investment advisory, custodial, o r income tax return preparation services to the trustee.

Sec. 13.38.830. T rans fe rs fro m  incom e to p r in c ip a l fo r deprec ia tion , (a)

A  trustee may transfer to princ ipa l a reasonable amount o f the net cash receipts from a 

princ ipa l asset that is subject to depreciation. However, a trustee may not transfer any
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im ount fo r depreciation

(1) o f that portion o f real property used o r available fo r use by a 

benefic ia ry as a residence o r o f tangible personal property held or made available fo r 

the personal use o r enjoyment o f a benefic iary;

(2) during the adm inistration o f a decedent's estate; or

(3) under this section i f  the trustee is accounting under AS 13.38.620 

fo r the business or ac tiv ity in which the asset is used.

(b) An amount transferred to princ ipa l is not required to be held as a separate

fund.

(c) In this section, "depreciation" means a reduction in value due to wear, tear, 

decay, corrosion, o r gradual obsolescence o f a fixed asset having a useful life  o f more 

than one year.

Sec. 13.38.840. T ran s fe rs fro m  income to re im bu rse p r in c ip a l, (a) A

trustee may transfer an appropriate amount from  income to princ ipa l in one or more 

accounting periods to reimburse princ ipa l o r to prov ide a reserve fo r future 

disbursements i f  the trustee makes or expects to make a disbursement from principal 

that is allocable to income under AS 13.38.800 or 13.38.820 and that is paid from 

princ ipa l because it is unusually large, or is made to prepare property fo r rental, 

inc lud ing tenant allowances, leasehold improvements, and broker's commissions.

(b) I f  the asset whose ownership gives rise to the disbursements becomes 

subject to a successive income interest after an income interest ends, a trustee may 

continue to transfer amounts from income to princ ipa l as provided in (a) o f this 

section.

(c) Th is section does not apply to the extent the trustee has been or expects to 

be reimbursed by a th ird party.

Sec. 13.38.850. Incom e taxes, (a) A  tax required to be paid by a trustee 

based on receipts allocated to income shall be paid from income.

(b) A  tax required to be paid by a trustee based on receipts allocated to 

princ ipa l shall be paid from  princ ipa l, even i f  the tax is called an income tax by the 

tax ing authority .

(c) A  tax required to be paid by a trustee on the trust's share o f an entity's
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taxable income shall be paid proportiona te ly from

(1) income, to the extent that receipts from the en tity are allocated to

income; and

(2) princ ipa l, to the extent that

(A ) receipts from  the en tity are allocated to princ ipa l; and

(B ) the trust's share o f the entity 's taxable income exceeds the 

tota l receipts described in (1) o f this subsection and (A ) o f this paragraph.

(d) For the purposes o f this section, receipts allocated to princ ipa l o r income

shall be reduced by the amount dis tribu ted to a benefic ia ry from  princ ipa l or income 

fo r which the trust receives a deduction in ca lcu la ting the tax.

Sec. 13.38.860. A d ju s tm en ts between p r in c ip a l and incom e because o f 

taxes. A  trustee may make adjustments between princ ipa l and income to offset the 

sh ifting o f econom ic interests or tax benefits between income beneficiaries and 

remainder beneficiaries that arise from

(1) an election o r decision that the trustee makes regard ing tax matters;

(2) an income tax or any other tax that is imposed on the trustee or a 

benefic ia ry as a result o f a transaction in vo lv in g the trust o r d is tribu tion from  the trust; 

or

(3) the ownership by a trust o f an interest in an en tity whose taxable 

income, whether or not distributed, is inc ludab le in the taxable income o f the trust or a 

benefic iary.

A r t ic le  8. G ene ra l P rov is ions .

Sec. 13.38.900. N o t app licab le to m en ta l hea lth tru s t. Th is chapter does not 

apply to the trust established under the A laska Menta l Health Enab ling A c t o f 1956, 

P.L. 84-830, 70 Stat. 709.

Sec. 13.38.910. U n ifo rm ity  o f app lic a tio n and con s tru c tio n . In applying 

and constru ing this chapter, consideration shall be given to the need to promote 

un ifo rm ity o f the law w ith respect to its subject matter among states that enact it.

Sec. 13.38.980. D e fin it io n s . In this chapter, unless the context clearly 

indicates otherwise,

(1) "accounting period " means a calendar year, unless another 12-
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month period is selected by a fiduc ia ry , and includes a portion o f a calendar year or 

other 12-month period that begins when an income interest begins or ends when an 

income interest ends;

(2) "benefic ia ry" includes, in the case o f

(A ) a decedent’s estate, an heir, legatee, o r devisee; and

(B ) a trust, an income benefic ia ry and a remainder benefic ia ry;

(3) "fid u c ia ry " means a personal representative o r a trustee;

(4) "income" means money or property that a fiduc ia ry receives as 

current return from  a princ ipa l asset, and includes a portion o f receipts from  a sale, 

exchange, o r liqu ida tion o f a princ ipa l asset, to the extent provided in AS 13.38.600 - 

13.38.750;

(5) "income benefic ia ry" means a person to whom net income o f a 

trust is or may be payable;

(6) "income interest" means the righ t o f an income benefic ia ry to 

receive a ll o r part o f net income, whether the govern ing instrument requires it to be 

dis tribu ted o r authorizes it to be distribu ted in the trustee's discretion;

(7) "mandatory income interest" means the righ t o f an income 

benefic ia ry to receive net income that the governing instrument requires the fiduc ia ry 

to distribute ;

(8) "net income" means the tota l receipts allocated to income during an 

accounting period, m inus disbursements made from  income during the period, and 

plus o r m inus transfers under this chapter to or from  income during the period;

(9) "person" means an ind iv idua l, a corporation, a business trust, an 

estate, a trust, a partnership, a lim ite d lia b ility company, an association, a jo in t 

venture, a government, a governmental subd iv is ion , an agency or ins trum enta lity , a 

pub lic corporation, o r another legal o r commercia l entity ;

(10) "p rin c ipa l" means property held in trust fo r d is tribu tion to a 

remainder benefic iary when the trust terminates, or property held in trust in perpetu ity;

(11) "remainder benefic ia ry" means a person entitled to receive 

princ ipa l when an income interest ends;

(12) "sui ju r is benefic ia ry" includes

WORK DRAFT WORK DRAFT 23-LS0366\U
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(A ) a court-appointed guardian o f an incapacitated benefic iary;

(B ) an agent fo r an incompetent benefic iary; and

(C ) a court-appointed guardian o f a m ino r beneficiary's estate;

(13) "trust" includes a revocable trust, an irrevocable trust, and a legal 

life estate arrangement;

(14) "trustee" includes an orig ina l, additional, or successor trustee, 

whether o r not appointed or confirm ed by a court;

(15) "un itrust" means a trust from  which a fixed percentage o f the net 

fa ir market value o f the trust's assets, valued annually, is paid not less often than 

annually to a benefic iary.

Sec. 13.38.990. S ho rt tit le . Th is chapter may be cited as the Alaska Princ ipa l 

and Income Ac t.

*  Sec. 3. AS 37.14.031(d) is amended to read:

(d) The a u th o r ity  sha ll adop t regu la tio n s p ro v id in g  fo r the de te rm ina tio n 

o f [PROV IS IONS OF AS 13.38 APPLY TO D ETERM IN E ] amounts attributable to 

[THE ] p rinc ipa l under (b)(2) o f this section. T he regu la tio n s must p ro v ide fo r the 

a llo ca tio n between p r in c ip a l and incom e o f money received from  the 

m anagem ent o f m en ta l hea lth tru s t land , and the m anne r o f a lloca tion must be in 

the lo n g -te rm  best in te re s t o f the tru s t and its bene fic ia ries .

*  Sec. 4. AS 13.16.550; AS 13.38.010, 13.38.020, 13.38.030, 13.38.040, 13.38.050,

13.38.060, 13.38.070, 13.38.080, 13.38.090, 13.38.100, 13.38.110, 13.38.120, 13.38.130, and

13.38.140 are repealed.

*  Sec. 5. The uncod ified law o f the State o f A laska is amended by adding a new section to 

read:

A P P L IC A B IL IT Y . AS 13.38.200 - 13.38.990, enacted by sec. 2 o f this Act, apply, 

except as otherw ise expressly provided in the govern ing instrument, and except as provided 

by AS 13.38.900, enacted by sec. 2 o f this A c t, to a trust existing on or after the effective date 

o f this A c t, and to the estate o f a decedent who dies on o r afte r the effective date o f this Act.

*  Sec. 6. Th is A c t takes effect September 1, 2003.

WORK DRAFT WORK DRAFT 23-LS0366\U

-33- HCS SB 87( )
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



Session: H Interim:
State Capitol I I 119 N. Cushman, Suite 201
Juneau, Alaska 99801-1182 Fairbanks, Alaska 99701
(907)465-2327 (907)456-8161
(907)465-5241 Fax Senalor_Ra!ph_Seekins@legis.state.ak.us

Senator Ralph Seekins
D is tr ic t D

A l a s k a  S t a t e  S e n a t e

MEMORANDUM

D ate: A p ril 23, 2003 

T o : O ffice  o f  Representative M cG u ire

F ro m : Senator R alp h Seekins 

R e : R equest for H earing o f  S B  87

Attached please find Senate B ill 87 along w ith the corresponding sponsor statement and 
supporting documentation.

"This B ill essentially updates the U n ifo rm  Principa l and Income A c t to the 1997 version. It not 
on ly enjoys industry support but also bi-partisan support in the Senate passing out on a 17 to 0 
vote.

I respectfu lly request a hearing before you r comm ittee on this B ill at you r earliest convenience. 
Thank you.
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Senator Ralph Seekins
D is tric t D

Senate B i l l  87 Sponsor Statement

U pdate of the U niform  Principal and Incom e Act

In 1984 the Alaska legislature adopted an early version o f the U n ifo rm  Principa l and Income A c t 
(located in Statute 13.38). This A c t provides rules fo r the determ ination o f whether a trus t’s or 
estate’ s receipts should be considered income or princ ipa l. Th is d is tinc tion is often important 
because some beneficiaries may be entitled to income d is tribu tions , and others may be entitled to 
princ ipa l d istributions. Senate B il l 87 updates the exis ting Statute to the most recent (1997) 
version o f the U n ifo rm  Principa l and Income Act.

The drafters o f the 1997 U n ifo rm  A c t have recognized that there is a con flic t between income 
and princ ipa l beneficiaries, and this con flic t creates pressures on the fiduc ia ry . The income 
beneficiaries want the fiduc ia ry to invest so as to maxim ize annual income. The princ ipa l 
beneficiaries want the fiduc ia ry to invest fo r long term equ ity grow th. As a result, a trustee 
attempting to satis fy both sets o f beneficiaries w il l have to comprom ise w ith respect to the 
choice o f investments. Consequently, the total return o f the trust w il l suffer. Two techniques 
have been adopted to avoid the need fo r such a comprom ise. These techniques a llow the trustee 
to choose investment approaches which w il l maxim ize the tota l investment return o f the trust.

The firs t technique is provided by A rtic le 1 o f Senate B i l l 87, wh ich gives the trnstee the 
discre tionary power to adjust. This power allows the trustee to reallocate receipts from income to 
princ ipa l, o r vice versa, when the trustee determines that it is fa ir and reasonable to do so. The 
second technique is provided by A rtic le 2 which allows the trustee to convert a trust to a unitrust. 
Th is is a trust wh ich provides that a certain percentage o f its assets— often 4%— w il l be 
dis tribu ted each year to the income beneficiary.

Both o f the above techniques w il l a llow the trustee to choose investment approaches wh ich w il l 
maxim ize the total return. As a result, both the income benefic ia ry and the princ ipa l benefic ia ry 
w il l receive greater d istributions. Further, the trustee w il l not be strugg ling w ith the con flic t in 
investment approaches.

A s o f January 2003, th ir ty states have adopted the 1997 U n ifo rm  Principa l and Income Ac t. O f 
these, twelve states have included the unitrust provisions. Senate B i l l 87 fo llow s the legislation 
enacted by Pennsylvania, which includes both techniques thereby enabling the trustee to 
m axim ize total returns. The State o f Washington enacted this version in 2002. Georgia is 
presently considering it this year.
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A p r i l 21, 2003

Representative Lesil M cG u ire
State Capital
Juneau, A laska 99801

Re: SB 87

Dear Representative M cGuire ,

We have had Ron Lorenson, a former long time Department o f Law attorney under
contract to the Trust, rev iew SB 87. He has suggested the fo llow in g amendments to the
b il l to ensure that it does not con flic t w ith the Mental Health Trust settlement.

A . A t page 31, line 30, insert a new b ill section to read:

* Sec. 3. AS 37.14.031(d) is amended to read:

(d) The Alaska Mental Health Trust Authority shall adopt regulations 
providing for the determination of [PROV IS IONS OF AS 13.38 APP LY TO 
D ETERM IN E ] amounts attributab le to the princ ipa l under (b )(2 ) o f this section. 

The regulations shall provide for allocations between principal and income of 
money received from the management of mental health trust land in a 
manner that is in the long term best interest of the trust and its beneficiaries.

P Renumber remain ing b il l sections, accordingly.

C. A t page 32, amend the app licab ility provis ion set out at lines 4 - 7 to read:

A P P L IC A B IL IT Y , (a ) AS 13.38.200 - 13.38.990, enacted by sec. 2 o f 

th is A c t, apply, except as otherw ise expressly provided in the governing 

instrument, to a trust existing on or after the effective date o f this A c t, and to the 

estate o f a decedent who dies on or after the effective date o f th is Act.

(b) AS 13.38.200 - 13.38.990, enacted by sec. 2 of this Act, do not 
apply to the trust established under the Alaska Mental Health Enabling Act 
of 1956, P.L. 84-830, 70 Stat. 709.

T h e
r n

RU! i n n

T h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y

5 5 0  West Seventh Avenue, Suite 1 8 2 0  • Anchorage, Alaska 9 9 5 0 1

Telephone: (907) 269-7960 • Fax: (907) 269-7966



We are also sharing these proposed amendments the b ill sponsor, Senator Ralph Seekins, 
fo r his consideration. We have asked him to rev iew these amendments and i f  he finds 
them acceptable to communicate that fact to you. Our own support fo r these amendments 
is contingent on Senator Seekins find ing them acceptable.

Thank you fo r you r consideration.
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HOUSE CS FOR SENATE BILL NO. 87( )
IN  THE LEG IS LA TU R E OF TILE STATE OF A LA S K A  

TW EN TY -TH IR D  LEG IS LA TU R E - F IRST SESSION

BY

Offered:
Referred:

Sponsors): SENATOR SEEKINS

A BILL 
FOR AN ACT ENTITLED 

"An Act relating to principal and income in the administration of trusts and decedents' 
estates and the mental health trust fund; adopting a version of the Uniform Principal 
and Income Act; and providing for an effective date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  Section 1. AS 13.36.335 is amended to read:

Sec. 13.36.335. Application of special distribution provisions. The asset 

d is tribu tion provis ions o f AS 13.16.540 - 13.16.550, 13.16.560, and AS 13.38.550(0) 
[AS 13.38.030(a)] apply to the adm in istra tion o f a revocable trust fo llow in g the death 

o f the settlo r o f the trust, unless the terms o f the trust indicate a d iffe ren t intention.

*  Sec. 2. AS 13.38 is amended by adding new sections to read:

Article 1. Preliminary Provisions; Power to Adjust.
Sec. 13.38.200. Fiduciary duties; general principles, (a) In allocating 

receipts and disbursements to or between princ ipa l and income and w ith respect to any 

matter w ith in the scope o f this chapter, a fiduc ia ry
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1 (1) shall adm in ister a trust o r estate in accordance w ith the governing

2 instrument, even i f  there is a d iffe ren t provis ion in this chapter;

3 (2) may adm in ister a trust o r estate by the exercise o f a discretionary

4 power o f adm in istra tion regarding a matter w ith in the scope o f this chapter given to

5 the fiduc ia ry by the govern ing instrument, even i f  the exercise o f the power produces a

6 result d iffe ren t from  a result required o r perm itted by this chapter; an inference that

7 the fiduc ia ry has im prope rly exercised the d iscre tionary power does not arise from the

8 fact that the fiduc ia ry has made an allocation contra ry to a provis ion o f this chapter;

9 (3) shall adm in ister a trust or estate in accordance w ith this chapter i f

10 the govern ing instrument does not contain a d iffe ren t prov is ion o r does not give the

11 fiduc ia ry a discretionary power o f adm in istra tion regarding a matter w ith in the scope

12 o f this chapter; and

13 (4) shall add a receipt o r charge a disbursement to princ ipa l to the

14 extent that the govern ing instrument and this chapter do not provide a rule fo r

15 allocating the receipt o r disbursement to or between princ ipa l and income.

16 (b) In exercising a discretionary power o f adm in istra tion regarding a matter

17 w ith in the scope o f this chapter, whether granted by the govern ing instrument or this

18 chapter, inc lud ing AS 13.38.210 and 13.38.300 - 13.38.410, a fiduc ia ry shall

19 adm in ister a trust or estate im pa rtia lly based on what is fa ir and reasonable to all o f the

20 beneficiaries, except to the extent that the govern ing instrum ent c lea rly manifests an

21 intention that the fiduc ia ry shall o r may favo r one or more o f the beneficiaries. A

22 determ ination in accordance w ith this chapter is presumed to be fa ir and reasonable to

23 a ll o f the beneficiaries.

24 Sec. 13.38.210. Trustee's power to adjust, (a) Subject to (c) and (f) o f this
25 section, a trustee may adjust between princ ipa l and income by alloca ting an amount o f

26 income to princ ipa l o r an amount o f princ ipa l to income to the extent the trustee

27 considers appropriate i f

28 (1) the govern ing instrument describes what may or shall be distributed

29 to a benefic ia ry by re fe rring to the trust's income;

30 (2) the trustee determ ines, after app ly ing the rules in AS 13.38.200(a),

31 that the trustee is unable to com p ly w ith AS 13.38.200(b); and

WORK D R A FT WORK D R A FT  23-LS0366\Q
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(3) the trustee determines to fo llow  an investment po lic y seeking a total return 

fo r the investments held by the trust, whether the return is to be derived from

(A ) appreciation o f capital;

(B ) earnings and dis tribu tions from capita l; or

(C ) both (A ) and (B ) o f this paragraph.

(b) In decid ing whether and to what extent to exercise the power conferred by

(a) o f this section, a trustee may consider, among other things,

(1) the size o f the trust;

(2 ) the nature and estimated duration o f the trust;

(3 ) the liq u id ity and dis tribu tion requirements o f the trust;

(4 ) the need fo r regular d is tribu tions and preservation and appreciation

o f capita l;

(5) the expected tax consequences o f an adjustment;

(6 ) the net amount allocated to income under the other sections o f this 

chapter and the increase or decrease in the value o f the princ ipa l assets, which the 

trustee may estimate as to assets fo r which market values are not read ily available;

(7) the assets held in the trust; the extent to which the assets consist o f 

financia l assets, interests in closely held enterprises, tangible and in tang ib le personal 

property, or real property; the extent to which an asset is used by a benefic iary; and 

whether an asset was purchased by the trustee or received from  the settlo r or testator;

(8 ) to the extent reasonably known to the trustee, the need o f the 

beneficiaries fo r present and future dis tribu tions authorized o r required by the 

governing instrument;

(9 ) whether and to what extent the govern ing instrument gives the 
trustee the power to invade princ ipa l or accumulate income or proh ib its the trustee 

from  invading princ ipa l or accumulating income, and the extent to which the trustee 

has exercised a power from time to time to invade princ ipa l or accumulate income;

(10) the intent o f the settlor or testator; and

(11) the actual and anticipated effect o f econom ic conditions on 

princ ipa l and income and the effects o f in fla tion and defla tion.

(c) A trustee may not make an adjustment under th is section i f
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1 (1) the adjustment would d im in ish the income interest in a trust that

2 requires all o f the income to be paid at least annually to a spouse and fo r which a

3 federal estate tax or g ift tax marita l deduction would be allowed, in whole or in part, i f

4 the trustee d id not have the power to make the adjustment; the proh ib ition in this

5 paragraph does not apply to a trust after the trustee determ ines that the marital

6 deduction has not been cla imed o r has not been allowed;

7 (2) the adjustment would reduce the actuarial value o f the income

8 interest in a trust to which a person transfers property w ith the intent to qua lify fo r a

9 federal g if t tax exclusion;

10 (3) the adjustment would change the amount payable to a beneficiary

11 as a fixed annu ity o r a fixed fraction o f the value o f the trust assets;

12 (4) the adjustment is from any amount that is permanently set aside fo r

13 charitable purposes under the governing instrument and fo r which a federal estate or

14 g if t tax charitable deduction has been taker, unless both income and princ ipa l are

15 permanently set aside fo r charitable purposes under the govern ing instrument;

16 (5) possessing or exercising the power to make an adjustment would

17 cause an ind iv idua l to be treated as the owner o f a ll or part o f the trust fo r federal

IS income tax purposes, and the ind iv idua l would not be treated as the owner i f  the

19 trustee d id not possess the power to make an adjustment;

70 (6) possessing or exercising the power to make an adjustment would

21 cause a ll or part o f the trust assets to be subject to federal estate or g ift tax w ith respect

22 to an ind iv idua l, and the assets wou ld not be subject to federal estate or g ift tax w ith

23 respect to the ind iv idua l i f  the trustee did not possess the power to make an

24 adjustment;

25 (7) the trustee is a benefic ia ry o f the trust; or

26 (8) the trust has been converted to a un itrust under AS 13.38.300 -
27 13.38.410.

28 (d) I f  (c)(5 ), (6), o r (7) o f this section applies to a trustee and there is more

29 than one trustee, a co-trustee to whom the prov is ion does not apply may make the

30 adjustment unless the exercise o f the power by the remain ing trustee o r trustees is

31 proh ib ited by the govern ing instrument.
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(e) A  trustee may release the entire power conferred by (a) o f this section, the 

power to adjust from income to princ ipa l, or the power to adjust from princ ipa l to 

income i f  the trustee is uncertain about whether possessing o r exercis ing the power 

w il l cause a result described in (c)(1) - (6) o f this section, o r i f  the trustee determ ines 

that possessing or exercising the power w ill o r may deprive the trust o f a tax benefit o r 

impose a tax burden not described in (c) o f this section. The release may be 

permanent o r fo r a specified period, inc lud ing a period measured by the life o f an 

ind iv idua l.

(f) A  governing instrument that lim its the power o f a trustee to make an 

adjustment between princ ipa l and income does not affect the application o f this 

section unless it is clear from the govern ing instrument that it is intended to deny the 

trustee the power o f adjustment conferred by (a) o f this section.

Sec. 13.38.220. Judicial control o f discretionary powers, (a) A  court may 
not change a fiduc iary 's decision to exercise o r not to exercise a discretionary power 

conferred by this chapter unless the court determ ines that the decis ion was an abuse o f 

the fiduciary 's discretion.

(b) I f  a court determ ines that a fiduc ia ry has abused the fiduc ia ry 's discretion 

regarding a discretionary power conferred by this chapter, the remedy is to restore the 

income and remainder beneficiaries to the positions they w ou ld have occupied i f  the 

fidu c ia ry had not abused the fiduciary 's discretion, according to the fo llo w in g rules:

(1) to the extent that the abuse o f d iscre tion has not resulted in a 

d is tribu tion to a benefic iary or has resulted in a d is tribu tion that is too small, the court 

shall require the fiduc ia ry to distribute from the trust an amount to the benefic ia ry that 

the court determ ines w il l restore the benefic iary, in whole o r in part, to the 

beneficiary's appropriate position;

(2) to the extent that the abuse o f d iscre tion has resulted in a 

dis tribu tion to a benefic iary that is too large, the court shall restore the beneficiaries, 

the trust, o r both, in whole o r in part, to their appropriate positions by requ iring the 

fidu c ia ry to w ithho ld an amount from one o r more fu tu re d is tribu tions to the 

benefic iary who received the d is tribu tion that was too large o r by requ iring that 

benefic ia ry or that beneficiary's estate to return some o r all o f the d is tribu tion to the

WORK D R A FT WORK D R A FT 23-LS0366\Q
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trust, notw ithstand ing a spendthrift or s im ila r prov is ion ;

(3) i f  the abuse o f discre tion concerns the power to convert a trust in to 

a unitrust, the court shall require the trustee either to convert in to a unitrust o r to 

reconvert from a unitrust;

(4 ) to the extent that the court is unable, after apply ing ( l )  - (3) o f this 

subsection, to restore the beneficiaries, the trust, o r both to the positions they would 

have occupied i f  the fiduc ia ry had not abused the fiduc iary 's discretion, the court may 

require the fid u c ia ry to pay an appropriate amount from  the fiduc iary 's own funds to 

one or more o f the beneficiaries, the trust, or both.

Article 2. Conversion to Unitrust.
Sec. 13.38.300. Power to convert to unitrust. Unless expressly proh ib ited

by the govern ing instrument, a trustee may release the power to adjust under

AS 13.38.210 and may convert a trust in to a unitrust as described in AS 13.38.300 -
13.38.410 i f

(1) the trustee determ ines that the conversion w il l enable the trustee to 

better carry out the intent o f the settlor or testator and the purposes o f the trust;

(2) the trustee gives w ritten notice o f the trustee's intention to release 

the power to adjust, o f the trustee's in ten tion to convert the trust into a unitrust, and o f 

how the unitrust w ill operate, inc lud ing what in itia l decisions the trustee w ill make 

under this section, to all the sui ju r is beneficiaries who

(A ) are curren tly e lig ib le to receive income from  the trust;

(B ) wou ld be elig ib le , i f  a power o f appointment were not 

exercised, to receive income from the trust i f  the interest o f all o f the 

benefic iaries e lig ib le to receive income under (A ) o f this paragraph were to 

term inate immedia te ly before the g iv ing o f the notice; and

(C) would , i f  a power o f appointment were not exercised, 

receive a d is tribu tion o f princ ipa l i f  the trust were to term inate immedia te ly 

before the g iv ing o f the notice;

(3) there are at least one sui ju r is  benefic ia ry under (2 )(A ) o f this 

section and at least one sui ju r is benefic iary under (2 )(B ) or (C ) o f this section; and

(4) a sui ju ris benefic ia ry does not object to the conversion to a unitrust

WORK D R A FT  WORK D R A FT 23-LS0366\Q
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in a w riting delivered to the trustee w ith in 60 days afte r the m a iling o f the notice under 

(2) o f this section.

Sec. 13.38.310. J u d ic ia lly app roved conve rs io n , (a) A  trustee may petition 

the court to approve the conversion to a unitrust i f

(1) a benefic ia ry tim e ly objects to the conversion to a unitrust; or

(2) there is not a sui ju r is  bene fic ia ry who is e lig ib le under 

AS 13.38.300(2)(A ), and there is not a sui ju r is bene fic ia ry who is e lig ib le under 

AS 13.38.300(2)(B ) or (C).

(b) A  benefic ia ry may request a trustee to convert to a unitrust. I f  the trustee 

does not convert, the benefic iary may pe tition the superior court to order the 

conversion.

(c) The superior court shall approve the conversion or direct the requested 

conversion i f  the court concludes that the conversion w il l enable the trustee to better 

carry out the intent o f the settlo r or testator and the purposes o f the trust.

Sec. 13.38.320. Fac to rs to be cons ide red . In decid ing whether to exercise 

the power conferred by AS 13.38.300, a trustee may consider, among other things,

(1) the size o f the trust;

(2) the nature and estimated duration o f the trust;

(3) the liq u id ity and d is tribu tion requirements o f the trust;

(4) the need fo r regular d is tribu tions and preservation and appreciation

o f capita l;

(5) the expected tax consequences o f the conversion;

(6) the assets held in the trust; the extent to which they consist o f

financia l assets, interests in close ly held enterprises, tangib le and intangib le personal

property, or real property ; and the extent lo which an asset is used by a benefic iary;

(7) to the extent reasonably known to the trustee, the need o f the 

beneficiaries fo r present and future d is tribu tions authorised or required by the 

govern ing instrument;

(S) whether and to what extent the govern ing instrument gives the

trustee the power to invade princ ipa l o r accumulate income or proh ib its the trustee

from invad ing princ ipa l o r accumulating income and the extent to which the trustee

WORK D R A FT WORK D R A FT 23-LS03S6\Q
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has exercised a power from  time to time to invade princ ipa l or accumulate income;

(9) the actual and anticipated effect o f econom ic conditions on

princ ipa l and income and the effects o f in fla tion and defla tion.

Sec. 13.38.330. D ire c tio n s a fte r conve rs ion , (a) A fte r a trust is converted to 

a unitrust, the trustee shall

(1) fo llow  an investment po licy seeking a total return fo r the

investments held by the trust, whether the return is to be derived from

(A ) appreciation o f capita l;

(B ) earnings and dis tribu tions from capita l; or

(C ) both (A ) and (B ) o f this paragraph; and

(2) make regular d is tribu tions in accordance w ith the governing 

instrument construed in accordance w ith the provis ions o f th is section.

(b) A fte r a trust has been converted to a unitrust, "income" in the governing 

instrument means an annual d is tribu tion equal to four percent o f the net fa ir market 

value, as determined annually, o f the trust's assets, whether the assets would be 

considered income or princ ipa l under other provisions o f this chapter.

(c) A fte r a trust has been administered as a un itrust fo r three years, the four 

percent amount referred to in (b) o f this section shall be averaged over the three 

preceding years o f the trust.

Sec. 13.38.340. D isc re tio n o f trustee re g a rd in g convers ion . The trustee 

may in the trustee's discretion, from time to time, determ ine

(1) the effective date o f a conversion to a unitrust;

(2) the provisions fo r prorating a unitrust d is tribu tion fo r a si* rt year 

in which a beneficiary's righ t to payments commences or ceases;

(3) the frequency o f unitrust d is tribu tions during the year;

(4) the effect o f other payments from or contribu tions to the trust on 

the trust's valuation;

(5) whether to value the trust's assets annually o r more frequently;

(6) what valuation dates to use;

(7) how frequently to value non liqu id assets and whether to estimate

the ir value;

WORK D R A FT WORK D RA FT 23-LS0366\Q

HCS SB S7( ) -8-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



1
2
3
4
5
6
7
8
9
10

11

12

13
14
15
16
17
18
19
20

21
22
23
24
25
26
27
28
29
30
31

(8) whether to omit trust property occupied or possessed by a 
beneficiary from the calculations; and

(9) other matters necessary for the proper functioning of the unitrust.
Sec. 13.38.350. Unitrust deductions and distributions, (a) Expenses that

would be deducted from income if the trust were not a unitrust may not be deducted 
from the unitrust distribution.

(b) Unless otherwise provided by the governing instrument, a unitrust 
distribution shall be considered to have been paid from net income as net income 
would be determined if the trust were not a unitrust. To the extent net income is 
insufficient, the unitrust distribution shall be considered to have been paid from net 
realized short-term capital gains. To the extent income and net realized short-term 
capital gains are insufficient, the unitrust distribution shall be considered to have been 
paid from net realized long-term capital gains. To the extent income and net realized 
short-term and long-term capital gains are insufficient, the unitrust distribution shall 
be paid from the principal of the trust.

Sec. 13.38.360. Court orders regarding unitrust. The trustee or, if the 
trustee declines to petition the court, a beneficiary may petition the court to

(1) select a payout percentage different than four percent;
(2) provide for a distribution of net income, as would be determined if 

the trust were not a unitrust, in excess of the unitrust distribution if the distribution is 
necessary to preserve a tax benefit;

(3) average the valuation of the trust's net assets over a period other 
than three years.

Sec. 13.38.370. Effects of conversion. A conversion to a unitrust does not 
affect a provision in the governing instrument directing or authorizing the trustee to 
distribute principal or authorizing a beneficiary to withdraw a portion or all of the 
principal.

Sec. 13.38.3S0. Prohibited conversions; exception, (a) A  trustee may not 
convert a trust into a unitrust if

(1) payment of the unitrust distribution would change the amount 
payable to a beneficiary as a fixed annuity or a fixed fraction of the value of the trust

WORK D R A FT  WORK D R A FT 23-LS0366\Q
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assets;

(2) the unitrust d is tribu tion wou ld be made from an amount that is 

permanently set aside fo r charitable purposes under the govern ing instrument and fo r 

which a federal estate or g ift tax deduction has been taken;

(3) possessing o r exercising the power to convert wou ld cause an 

ind iv idua l to be treated as the owner o f all o r part o f the trust fo r federal income tax 

purposes, and the ind iv idua l wou ld not be treated as the owner i f  the trustee d id not 

possess the power to convert;

(4) possessing or exercising the power to convert wou ld cause all or 

part o f the trust assets to be subject to federal estate o r g ift tax w ith respect lo an 

ind iv idua l, and the assets would not be subject to federal estate o r g ift tax w ith respect 

to the ind iv idua l i f  the trustee d id not possess the power to convert;

(5) the conversion would result in the disallowance o f a federal estate 

tax or g ift tax marita l deduction that would be allowed i f  the trustee d id not have the 

power to convert; or

(6) the trustee is a benefic ia ry o f the trust.

(b) Notw ithstand ing (a)(2) o f this section, a trustee may elect to convert a trust 

to a unitrust i f  both the income and princ ipa l o f the trust being converted to a unitrust 

are permanently set aside fo r charitable purposes and i f  the provis ions o f 

AS 13.3S.440 - 13.38.490 are fo llowed .

Sec. 13.38.390. Pe rm iss ib le convers ion w he re o the rw ise p ro h ib ite d , (a) I f  

AS 13.38.380(a)(3), (4), o r (6) applies to a trustee and there is more than one trustee, a 

co-trustee to whom the provis ion does not apply may convert the trust, unless the 

exercise o f the power by the remain ing trustee is proh ib ited by the governing 

instrument.

(b) I f  AS 13.3S.3S0(a)(3), (4), or (6) applies to all the trustees, the trustees 

may pe tition the court to direct a conversion.

Sec. 13.3S.400. Reconvers ion from  a u n itru s t. A  trustee may reconvert a 

trust that has been convened in to a unitrust under AS 13.38.300 by fo llow in g the same 

procedures provided in AS 13.38.300 - 13.38.410 fo r converting a trust in to a unitrust. 

I f  a unitrust is reconverted under this section, the trustee's power to adjust under
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AS 13.3S.210 applies lo the trustee after the reconversion.

Sec. 13.38.410. Release o f pow e r to con ve rt to u n itru s t, (a) A  trustee may 

release the power conferred by AS 13.38.300 to convert to a unitrust i f  the trustee

(1) is uncertain about whether possessing or exercising the power w il l 

cause a result described in AS 13.38.380(a)(3), (4), o r (5); o r

(2) determ ines that possessing o r exercising the power w ill o r may 

deprive the trust o f a tax benefit or impose a tax burden not described in 

AS 13.38.380.

(b) The release o f a power under (a) o f this section may be permanent o r fo r a 

specified period, inc lud ing a period measured by the life o f an ind iv idua l.

A r t ic le  3. C h a r ita b le  T ru s t E le c tio n .

Sec. 13.38.440. C ha r ita b le tru s t e lec tion . The trustee o f a trust held 

exclus ive ly fo r charitable purposes may elect to be governed by AS 13.38.440 - 

13.38.490 unless the govern ing instrument expressly provides that the election 

provided by AS 13.38.440 - 13.38.490 is not available.

Sec. 13.38.450. E lig ib i l i ty  fo r ch a rita b le tru s t election. To make an election 

under AS 13.38.440 - 13.38.490, the trustee shall adopt and fo llow  an investment 

po licy seeking a total return fo r the investments held by the trust, whether the return is 

to be derived from appreciation o f capital or earnings and distributions w ith respect to 

capita l or both. The po licy constitu ting the election must be in w riting , must be 

maintained as part o f the permanent records o f the trust, and must recite that it 

constitutes an election to be governed by AS 13.38.440 - 13.38.490.

Sec. 13.38.460. Selection o f percentage a fte r cha rita b le tru s t election, (a) 

A fte r a trustee has elected under AS 13.38.440 fo r the trust to be governed by 

AS 13.38.440 - 13.38.490, the trustee shall, in a w riting maintained as part o f the 

permanent records o f the trust, select the percentage o f the value o f the trust that w ill 

be considered income and determ ine that it is consistent w ith the long-term 

preservation o f the real value o f the princ ipa l o f the trust, but the percentage may not 

be less than two percent or more than seven percent each year o f the princ ipa l value o f 

the trust. The trustee may elect to change a percentage previously selected i f  the 

trustee determ ines that the new percentage is consistent w ith the long-term
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1 preservation o f the real value o f the princ ipa l o f the trust, but may not change the

2 percentage more frequen tly than once every 10 years.

3 (b) For a charitable trust required by 26 U .S .C . 4942 (In terna l Revenue Code)

4 to distribu te a higher amount than the percentage selected under (a) o f this section, the

5 amount required by 26 U.S.C. 4942 (In terna l Revenue Code) contro ls over the

6 percentage selected.

7 Sec. 13.38.470. Revocation of charitable trust election. The trustee may

8 revoke an election to be governed by AS 13.38.440 - 13.38.490 i f  the revocation is

9 made as part o f an alternative investment po licy seeking the long-te rm preservation o f

10 the real value o f the princ ipa l o f the trust. The revocation and alternative investment

11 po licy must be in w rit in g and mainta ined as part o f the permanent records o f the trust.

12 Sec. 13.38.480. Value determination. Fo r the purposes o f applying

13 AS 13.38.440 - 13.38.490, the value o f the trust is the fa ir market value o f the cash

14 and other assets held by the trustee w ith respect to the trust, whether these assets

15 wou ld be considered income o r princ ipa l under the other provis ions o f this chapter,

16 determ ined at least annually. In the discretion o f the trustee, the value o f the trust may

17 be averaged over a period o f three o r more preceding years when the trust has been

IS adm inistered as a un itrust under this section fo r at least three years.

19 Sec. 13.38.490. Definitions. In AS 13.38.440 - 13.3S.490, except as

20 otherw ise expressly stated in AS 13.38.440 - 13.38.490,

21 (1) "income" means the percentage o f the value o f the trust computed

22 under AS 13.38 .440- 13.38.490;

23 (2) "p rin c ipa l" means a ll assets other than those iden tified as income in

24 (1) o f this section that are held by the trustee w ith resf cct to the trust.

25 Article 4. Decedent's Estate or Terminating Income Interest.
26 Sec. 13.38.500. Determination and distribution of net income. A fte r a

27 decedent dies in the case o f an estate, o r afte r an income interest in a trust ends, a

28 fiduc ia ry

29 (1) o f an estate or o f a term ina ting income interest shall determ ine the

30 amount o f net income and net princ ipa l receipts received from  property specifica lly

31 given to a benefic ia ry under (5) o f th is section and the provis ions applicable to trustees
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in AS 13.38.550 - 13.38.860; the fiduc ia ry shall d is tribu te the net income and net 

princ ipa l receipts to the benefic iary who is to receive the specific property ;

(2) shall distribu te to a benefic iary who receives a pecuniary amount 

outrigh t and shall allocate to a pecuniary amount in trust the interest, other income, or 

other amount provided by the govern ing instrument from net income determ ined under

(3) o f this section or from  princ ipa l to the extent that net income is insu ffic ien t;

(3) shall determ ine the remaining net income o f a decedent's estate or a 

term inating income interest under the provisions applicable to trustees in 

AS 13.38.550 - 13.3S.860 and by

(A ) inc lud ing in net income all income from property used to 

discharge liab ilitie s ; and

(B ) paying from  princ ipa l the debts, the funeral expenses, the 

costs o f disposition o f remains, the fam ily allowance under AS 13.12.404, fees 

o f personal representatives and their attorneys and accountants, and the taxes, 

related interest, and penalties described in AS 13.38.810(a)(7) that are 

apportioned to the estate o r term inating income interest by the governing 

instrument o r applicable law;

(4) shall distribute the net income remain ing after distributions 

required by (2) o f this section in the manner described in AS 13.38.510 to all other 

beneficiaries;

(5) may not reduce princ ipa l o r income receipts from property 

described in (1) o f this section because o f a payment described in AS 13.38.700 or 

13.38.710 to the extent that the governing instrument or applicable law requires the 

fiduc ia ry to make the payment from assets other than the property o r to the extent that 

the fiduc ia ry recovers or expects to recover the payment from  a th ird party; the net 

income and princ ipa l receipts from  the property are determ ined by

(A ) inc lud ing all o f the amounts the fiduc ia ry receives or pays 

w ith respect to the property, whether those amounts accrued or became due 

before, on, or afte r the date o f a decedent's death or an income interest's 

term inating event; and

(B ) making a reasonable prov is ion fo r amounts that the
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fiduc ia ry believes the estate o r te rm ina ting income interest may become

obligated to pay after the property is distributed.

Sec. 13.38.510. D is tr ib u t io n  lo re s id ua ry and rem a in d e r bene fic ia ries , (a)

Each benefic iary described in AS 13.38.500(4) is entitled to receive a portion o f the 

net income equal to the benefic ia ry ’s fractiona l interest in undistributed princ ipa l 

assets, using values as o f the d is tribu tion date. I f  a fiduc ia ry makes more than one 

dis tribu tion o f assets to beneficiaries to whom this section applies, each beneficiary, 

inc/ud ing one who does not receive part o f the d is tribu tion , is entitled , as o f each 

d is tribu tion date, to the net income the fiduc ia ry has received after the date o f death or 

term inating event o r earlier d is tribu tion date but has not distributed as o f the current 

d is tribu tion date.

(b) In determ in ing a beneficiary's share o f net income, the fo llow in g rules

apply:

(1) the benefic ia ry is entitled to receive a portion o f the net income 

equal to the benefic iary 's fractional interest in the undistributed princ ipa l assets 

immediate ly before the d is tribu tion date, inc lud ing assets that later may be sold or 

applied to meet princ ipa l obligations;

(2) the benefic iary 's fractiona l interest in the undistribu ted principal 

assets shall be calculated w ithou t regard to property spec ifica lly given to a benefic iary 

and property required to pay pecuniary amounts;

(3) the benefic iary 's fractiona l interest in the undistributed principal 

assets shall be calculated on the basis o f the aggregate value o f those assets as o f the 

dis tribu tion date w ithou t reducing the value by any unpaid princ ipa l ob liga tion .

(c) I f  a fiduc ia ry does not distribute all o f the collected but undistributed net 

income to each person as o f a dis tribu tion date, the fiduc ia ry shall maintain 

appropriate records show ing the interest o f each benefic iary in that net income.

(d) To the extent that the fiduc ia ry considers it appropriate, i f  this section 

applies to the income from an asset, the fiduc ia ry may apply the rules in this section to 

net gain or loss from the disposition o f a princ ipa l asset realized after the date o f death 

or term inating event or an earlie r d is tribu tion date.

(e) For the puiposes o f th is section, the d is tribu tion date may be the date as o f
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1 which the fiduc ia ry calculates the value o f the assets i f  that date is reasonably near the

2 date on which assets are actually distributed.

3 A r t ic le  5. A p p o rt io nm e n t a t Beg inn ing and E nd o f Incom e In te re s t.

4 Sec. 13.38.550. W hen r ig h t to incom e begins and ends, (a) A n income

5 benefic iary is entitled to net income from the date on which the income inLerest

6 begins. An income interest begins

7 (1) on the date specified in the govern ing instrument; o r

8 (2) i f  a date is not specified, on the date an asset becomes subject to a

9 trust or successive income interest.

10 (b) An asset becomes subject to a trust

11 (1) on the date it is transferred to the trust, in the case o f an asset that is

12 transferred to a trust during the transferor's life ;

13 (2) on the date o f a testator's death, in the case o f an asset that becomes

14 subject to a trust by reason o f a w ill, even i f  there is an in terven ing period o f

15 adm in istra tion o f the testator's estate; or

16 (3) on the date o f an ind iv idua l's death, in the case o f an asset that is

17 transferred to a fiduc ia ry by a th ird party because o f the ind iv idua l's death.

IS (c) An asset becomes subject to a successive income interest on the day after

19 the preceding income interest ends, as determ ined under (d) o f this section, even i f

20 there is an in tervening period o f adm in istra tion to w ind up the preceding income

21 interest.

22 (d) A n income interest ends on

23 (1) the day before an income bene fic ia ry dies o r another te rm inating

24 event occurs; or

25 (2) the last day o f a period during wh ich there is not a benefic iary to

26 whom a trustee may d is tribu te income.

27 Sec. 13.38.560. A p p o rt io nm e n t o f rece ip ts and d isbu rsem en ts when

28 decedent dies o r incom e in te res t begins, (a) Unless AS 13.38.500(1) applies, a

29 trustee shall allocate an income receipt o r disbursement to princ ipa l i f  its due date

30 occurs before

31 (1) a decedent dies, in the case o f an estate; or
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(2) an income interest begins, in the case o f a trust or successive 

income interest.

(b) A trustee shall allocate an income receipt or disbursement to income i f  its 

due date occurs on o r after the date on which a decedent dies or an income interest 

begins and its due date is periodic. An income receipt or disbursement shall be treated 

as accruing from day to day i f  its due date is not period ic o r it does not have a due 

date. The portion o f the receipt or disbursement accruing before the date on which a 

decedent dies or an income interest begins shall be allocated to princ ipa l, and the 

balance shall be allocated to income.

(c) An item o f income or an obliga tion is due on the date the payer is required 

to make a payment. I f  a payment date is not stated, there is not a due date fo r the 

purposes o f this chapter. D is tribu tions to shareholders or other owners from an en tity 

to which AS 13.38.600 applies are considered to be due on the date fixed by the entity 

fo r determ in ing who is entitled to receive the d is tribu tion or, i f  a date is not fixed , on 

the declaration date fo r the distribu tion. A d je  date is period ic lo r receipts or 

disbursements that must be paid at regular intervals under a lease or an obliga tion to 

pay interest or i f  an entity customarily makes dis tribu tions at regular intervals.

Sec. 13.3S.570. A p p o rt io nm e n t when incom e in te re s t ends, (a) When a 

mandatory income interest ends, the trustee shall pay to a mandatory income 

benefic iary who survives that date, or the estate o f a deceased mandatory income 

benefic iary whose death causes the interest to end, the benefic iary's share o f the 

undistributed income that is not disposed o f under the govern ing instrument unless the 

benefic iary has an unqua lified power to revoke more than five percent o f the trust 

immedia te ly before the income interest ends. In the case o f the benefic ia ry who has an 

unqua lified power to revoke more than five percent o f die trust immedia te ly before the 

income interest ends, the undistributed income from the portion o f the trust that may 

be revoked shall be added to princ ipa l.

(b) When a trustee's obliga tion to pay a fixed annu ity o r a fixed fraction o f the 

value o f the trust's assets ends, the trustee shall prorate the fina l payment i f  and to the 

extent required by applicable law to accomplish a purpose o f the trust or its settlor or 

testator re la ting to income, g ift, estate, or other tax requirements.
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1 ; (c) In this section, "und istributed income" means net income received before

2 the date on which an income interest ends, but does not include an item o f income or

3 expense that is due or accrued o r net income that has been added or is required to be

4 i added to princ ipa l under the govern ing instrument.

5 1 A r t ic le  6. A llo ca tio n o f Rece ip ts d u r in g  A dm in is tra t io n  o f T ru s t.

6 I Sec. 13.38.600. C ha ra c te r o f rece ip ts , (a) Except as otherw ise provided in

7 | this section, a trustee shall allocate to income money received from an entity,

8 inc lud ing reinvested cash dividends.

9 1 (b) A trustee shall allocate the fo llow in g receipts from an en tity to princ ipa l:

10 (1) property other than money exclud ing reinvested cash dividends;

11 (2) money received in one d is tribu tion or a series o f related

12 1 d is tribu tions in exchange fo r part o r all o f a trust's interest in the entity ;

13 j (3) money received in tota l or partia l liqu ida tion o f the entity ;

14 (4) money received from an en tity that is a regulated investment

15 * company o r a real estate investment tm st i f  the money distribu ted is a short-term or

16 long-term capital gain div idend fo r federal income tax purposes.

17 (c) M oney is received in partia l liqu ida tion

18 (1) to the extent that the en tity , at o r near the tim e o f a dis tribu tion ,

19
indicates that it is a d is tribu tion in partia l liqu ida tion ; or

20 I (2) i f  the total amount o f money and property received in a dis tribu tion

21 or series o f related d is tribu tions is greater than 20 percent o f the entity 's gross assets,

22 1 as shown by the entity 's year-end financia l statements immed ia te ly preceding the

23 in itia l receipt.

24 (d) M oney is not received in partia l liqu ida tion , and it may not be taken into

25 j account under (c)(2 ) o f this section, to the extent that it does not exceed the amount o f

26 ; income tax that a trustee or benefic ia ry must pay on taxable income o f the entity that

27 j d istributes the money.

28 j (e) A  trustee may re ly upon a statement made by an en tity about the source or

29 |j character o f a d is tribu tion i f  the statement is made at or near the time o f dis tribu tion by

30 ! the entity 's board o f directors o r other person o r group o f persons authorized to

3 ! exercise powers to pay money or transfer property comparable to those o f a

L
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1 corporation 's board o f directors.

2 (f) In this section, "en tity ” means a corporation, partnership, lim ited lia b ility

3 company, regulated investment company, real estate investment trust, common trust

4 fund, o r another organization in which a trustee has an interest, but does not include

5 (1) a trust o r estate to which AS 13.38.610 applies;

6 (2) a business or ac tiv ity to which AS 13.38.620 applies;

7 (3) a payment to which AS 13.38.680 applies; or

8 (4) an asset-backed security to which AS 13.38.740 applies.

9 Sec. 13.38.610. D is tr ib u t io n  fro m  tru s t o r estate, (a) A  trustee shall

10 allocate to income an amount received as a d is tribu tion o f income from  a trust o r an

11 estate in which the trust has an interest other than a purchased interest.

12 (b) A  trustee shall allocate to princ ipa l an amount received as a d is tribu tion o f

13 princ ipa l from a trust or estate in which the tmst has an interest other than a purchased

14 interest.

15 (c) I f  a trustee purchases an interest in a trust that is an investment entity, o r a

16 decedent o r donor transfers an interest in a trust that is an investment entity to a

17 trustee, AS 13.38.600 or 13.38.740 applies to a receipt from the trust.

IS Sec. 13.38.620. Business and o the r ac tiv itie s conducted by trustee , (a) I f  a

19 trustee that conducts a business or other ac tiv ity determ ines that it is in the best

20 interest o f all the benefic iaries to account separately fo r the business or other ac tiv ity

21 instead o f accounting fo r it as part o f the trust's general accounting records, the trustee

22 may mainta in separate accounting records fo r the transactions o f the business o r other

23 ac tiv ity , whether o r not the assets o f the business or other ac tiv ity are segregated from

24 other trust assets.

25 (b) A trustee who accounts separately fo r a business or other ac tiv ity may

26 determ ine the extent to which

27 (1) its net cash receipts are retained fo r w o rk ing capita l, the acquisition

28 or replacement o f fixed assets, and other reasonably foreseeable needs o f the business

29 or ac tiv ity ; and

30 (2) the remain ing net cash receipts are accounted fo r as princ ipa l or

31 income in the trust's general accounting records.
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1 (c) I f  a trustee sells assets o f the business or other ac tiv ity , other than in the

2 ord inary course o f the business or activ ity , the trustee shall account fo r the net amount

3 received as princ ipa l in the trust's general accounting records to the extent the trustee

4 determines that the amount received is not required any longer in the conduct o f the

5 business.

6 (d) A c tiv itie s fo r which a trustee may mainta in separate accounting records

7 include

8 (1) reta il, manufacturing, service, and other trad itiona l business

9 activ ities;

10 (2) fa rm ing ;

11 (3) rais ing and se lling livestock and other animals;

12 (4) management o f rental properties;

13 (5) extraction o f m inerals and other natural resources;

14 (6) tim ber operations; and

15 (7) activ ities to which AS 13.38.730 applies.

16 Sec. 13.38.630. Principal receipts. A  trustee shall allocate to princ ipa l any o f
17 the fo llow ing :

18 (1) to the extent not allocated to income under this chapter, assets

19 received from

20 (A ) a transferor during the transferor's life tim e ;

21 (B ) a decedent's estate;

22 (C ) a trust w ith a term ina ting income interest; or

23 (D ) a payor under a contract nam ing the trust or its trustee as

24 benefic iary;

25 (2) money or other property received from  a princ ipa l asset's sale,

26 exchange, liqu ida tion , o r change in fo im , inc lud ing realized p ro fit subject to

27 I AS 13.38.600-13.38.740;

28 (3) amounts recovered from th ird parties to reimburse the trust because

29 o f disbursements described in AS 13.38.810(a)(8) or fo r other reasons, lo the extent

30 not based on the loss o f income, except that a separate award made fo r the loss o f

31 income w ith respect to an accounting period during which a current income
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1 benefic iary had a mandatory income interest is income;

(4) net income received in an accounting period during which there is 

not a benefic iary to Whom a trustee may or must distribu te income;

(5) other receipts as provided in AS 13.38.670 - 13.38.740.

Sec. 13.38.640. Rental property, (a) To the extent that a trustee accounts fo r 
receipts from rental property under this section, the trustee shall allocate an amount 

received as rent o f real or personal property to income, inc lud ing an amount received 

fo r cancellation or renewal o f a lease.

(b) An amount received as a refundable deposit, inc lud ing a security deposit

o r a deposit that is to be applied as rent fo r fu ture periods,

(1) shall be added to princ ipa l;

(2) shall be held subject to the terms o f the lease; and

(3) is not available fo r d is tribu tion to a benefic ia ry un til the trustee's

contractual obligations have been satisfied w ith respect to that amount.

Sec. 13.38.650. Obligation to pay money, (a) A n amount received as 

interest, whether determ ined at a fixed , variable, o r floa ting rate, on an ob liga tion to 

pay money to the trustee, inc lud ing an amount received as consideration fo r prepaying 

princ ipa l, shall be allocated to income w ithou t any prov is ion fo r amortization o f 

prem ium .

(b) A  trustee shall allocate to princ ipa l an amount received from  the sale, 

redemption, o r other disposition o f an ob liga tion to pay money to the trustee more than 

one year afte r it is purchased or acquired by the trustee, inc lud ing an ob liga tion i f  the 

purchase price or value o f the ob liga tion when it is acquired is less than its value at 

maturity. I f  the ob liga tion matures w ith in one year after it is purchased or acquired by 

the trustee, an amount received in excess o f its purchase price o r its value when 

acquired by the trust shall be allocated to income.

(c) Th is section does not apply to an ob liga tion to which AS 13.38.680, 

13.38.690, 13.38.700, 13.38.710, 13.38.720, 13.38.730, o r 13.38.740 applies.

Sec. 13.38.660. Insurance policies and similar contracts, (a) Except as 

otherw ise provided in (b) or (c) o f this section, a trustee shall allocate to princ ipa l the 

proceeds o f a life insurance po licy o r other contract in which the trust o r its trustee is
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1 named as benefic iary, inc lud ing a contract that insures the trust o r its trustee against

2 loss fo r damage to, destruction of, o r loss o f tit le  to a trust asset. I f  the prem iums on

3 the po licy or contract are paid from income, the trustee shall allocate dividends on the

4 po licy or contract to income. I f  the prem iums on the po lic y or contract are paid from

5 princ ipa l, the trustee shall allocate dividends on the po licy o r contract to princ ipa l.

6 (b) Except as provided in (c) o f this section, a trustee shall allocate to income

7 proceeds o f a contract that insures the trustee against

8 (1) loss o f occupancy or other use by an income benefic iary;

9 (2) loss o f income; or

10 (3) subject to AS 13.38.620, loss o f pro fits from a business.

11 (c) Th is section does not apply to a contract to which AS 13.38.680 applies.

12 Sec. 13.38.670. Insubstantial allocations not required. I f  a trustee

13 determines that an allocation between princ ipa l and income required by AS 13.38.680,

14 13.38.690,13.38.700, 13.38.710, or 13.38.740 is insubstantia l, the trustee may allocate

15 the entire amount to princ ipa l unless one o f the circumstances described in

16 AS 13.38.210(c) applies to the allocation. This power may be exercised by a co-

17 trustee in the circumstances described in AS 13.38.210(d) and may be released fo r the

18 reasons and in the manner described in AS 13.38.210(e). An allocation is presumed to

19 be insubstantial i f

20 (1) the amount o f the allocation would increase or decrease net income

21 in an accounting period, as determ ined before the alloca tion, by less than five percent;

22 or

23 (2) the value o f the asset producing the receipt fo r wh ich the allocation

24 would be made is less than five percent o f the tota l value o f the trust's assets at the

25 beginning o f the accounting period.

26 Sec. 13.38.680. Retirement benefits, individual retirement accounts,
27 deferred compensation, annuities, and similar payments, (a) The trustee shall

2S allocate lo income the greater o f the portion o f a payment characterized by the payor

29 as interest o r a div idend, as a rem ittance in place o f interest o r a div idend, or as

30 imputed interest fo r federal income tax purposes. The balance o f the payment shall be

31 allocated lo princ ipa l.
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(b) I f  a pari o f a payment under a contract ca lling fo r equal insta llments over a 

fixed period o f time is not allocable to income under the provis ions o f (a) o f this 

section, the difference between the trust's acquisition value o f the contract and the total 

expected return shall be considered to be interest. The trustee shall allocate to income 

the portion o f each payment equivalent to interest on the then unpaid princ ipa l balance 

at the rate specified in the contract or at a rate necessary to amortize the difference 

between the expected return and the acquis ition value, where that rate is read ily 

ascertainable bv he trustee.

(c) I f  there is not a portion o f a payment from a separate fund held exclusive ly 

fo r the benefit o f the trust that is allocable to income under (a) or (b) o f this section, 

but the interna l net income o f the fund determ ined as i f  the fund were a separate trust 

subject to AS 13.38.500 -13.38.860 is read ily ascertainable by the trustee, the portion 

o f the payment equal to the then undistributed net income o f the fund realized since 

the trust acquired its interest in the fund is considered to be a d is tribu tion o f income 

and shall be allocated to the trust income account. The balance o f the payment 

described in this subsection shall be allocated to princ ipa l.

(d) A  trustee shall allocate 10 percent o f the part o f the payment that is 

required to be made during the accounting period to income and the balance to 

princ ipa l i f  there is not a part o f the payment that is allocable to income under (a) - (c) 

o f this section and all o r part o f the payment is required to be made. The trustee shall 

allocate the entire payment to princ ipa l i f  a part o f a payment is not required to be 

made or the payment received is the entire amount to which the trustee is entitled. In 

this subsection, a payment is not "required to be made" lo the extent that it is made 

because the trustee exercises a righ t o f w ithdrawa l.

(e) I f , to obtain a federal estate or g ift tax marita l deduction fo r a trust, the 

trustee must allocate more o f a payment to income than provided fo r by this section, 

the trustee shall allocate the additional amount necessary to obtain the marita l 

deduction to income.

(0  Th is section does not apply lo payments to which AS 13.38.690 applies.

(g) In this section, "payment" means a payment that a trustee may receive over 

a fixed period o f time or during the life o f one or more ind iv idua ls because o f services

IICS S B  87( ) .'n .
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rendered or property transferred to the payor in exchange fo r future payments, and 

includes

(1) a payment made in money or property from  the payor's general 

assets or from a separate fund created by the payor or another person;

(2) a payment on or from

(A ) an insta llment contract or note;

(B ) a private or commercia l annu ity ;

(C ) a deferred compensation agreement;

(D ) an employee death benefit;

(E ) an ind iv idua l retirement account; or

(F) a pension plan, p ro fit-sha ring plan, stock plan, bonus plan, 

o r stock-ovvnership plan.

Sec. 13.38.690. L iq u id a t in g  asset, (a) A trustee shall allocate 10 percent o f 

the receipts from  a liqu ida ting asset to income and the balance to princ ipa l.

(b) In this section, "liqu ida ting asset"

(1) means

(A ) an asset the value o f which w il l d im in ish or term inate 

because the asset is expected to produce receipts fo r a period o f lim ited 

duration; or

(B ) a leasehold, patent, copyrigh t, roya lty righ t, and righ t to 

receive payments during a period o f more than one year under an arrangement 

that does not provide fo r the payment o f interest on the unpaid balance;

(2) does not include

(A ) a payment subject to AS 13.38.680;

(B ) resources subject to AS 13.38.700;

(C ) tim ber subject to AS 13.38.710;

(D ) an ac tiv ity subject to AS 13.38.730;

(E ) an asset subject to AS 13.38.740; o r

(F) an asset fo r which the trustee establishes a reserve fo r 

depreciation under AS 13.38.830.

Sec. 13.3S.700. M in e ra ls , w a te r, and o the r n a tu ra l resources, (a) To the

W O R K  D R A F T  W O R K  D R A F T  23-LS0366\Q
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extent that a trustee accounts fo r receipts from  an interest in m inerals or other natural 

resources under this section, the trustee shall allocate them as fo llow s:

(1) i f  received as nom inal delay rent o r nom ina l annual rent on a lease, 

a receipt shall be allocated to income;

(2) i f  received from a production payment, a receipt shall be allocated 

to income i f  and to the extent that the agreement creating the production payment 

provides a factor fo r interest or its equivalent; the balance shall be allocated to 

princ ipa l;

(3) i f  an amount received as a roya lty , shu t-in -w e ll payment, take-or-

pay payment, bonus, or delay rental is more than nom ina l, 66 2/3 percent shall be

allocated to princ ipa l, and the balance shall be allocated to income;

(4) i f  an amount is received from a w o rk in g interest or any other

interest not provided fo r in (1) - (3) o f this subsection, 66 2/3 percent o f the net

amount received shall be allocated to princ ipa l, and the balance shall be allocated to 

income.

(b) An amount received on account o f an interest in renewable water shall be 

allocated to income. An amount received on account o f an interest in nonrenewable 

water shall be allocated as fo llow s:

(1) 66 2/3 percent o f the amount shall be allocated to princ ipa l; and

(2) the balance shall be allocated to income.

(c) This chapter applies whether o r not a decedent o r donor was extracting 

minerals, water, or other natural resources before the interest became subject to the 

trust.

Sec. 13.38.710. T im b e r, (a) To the extent that a trustee accounts fo r receipts 

from the sale o f tim ber and related products under this section, the trustee shall 

allocate the net receipts

(1) to income, to the extent that the amount o f tim be r removed from 

the land does not exceed the rate o f grow th o f the tim ber du ring the accounting periods 

in which a benefic iary has a mandatory income interest;

(2) to princ ipa l, to the extent that the amount o f tim be r removed from 

the land exceeds the rate o f grow th o f the timber, o r the net receipts are from the sale

1CSSIJ87( ) -24-
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1 o f standing timber;

2 (3) between income and princ ipa l, by determ in ing the amount o f

3 tim be r removed from '.he land under the lease or conlract and applying the rules in (1)

4 and (2) o f th is subsection i f  the net receipts are from the lease o f lim berland or a

5 contract to cut tim ber from  land owned by a trust;

6 (4) to princ ipa l to the extent that advance payments, bonuses, and other

7 payments are not allocated under (1) - (3) o f this subsection.

8 (b) In determ in ing net receipts to be allocated under (a) o f this section, a

9 trustee shall deduct and transfer to princ ipa l a reasonable amount fo r depletion.

10 (c) Th is chapter applies whether o r not a decedent o r transferor was harvesting

11 tim be r from the property before it became subject to the trust.

12 Sec. 13.38.720. Property not productive of income, (a) I f  a federal estate o r
13 g if t tax marita l deduction is allowed fo r a ll or part o f a trust whose income is required

14 to be paid to the settlor's o r testator's spouse and whose assets consist substantia lly o f

15 property that does not provide the spouse w ith su ffic ien t income from  or use o f the

16 trust assets, and i f  the amounts that the trustee transfers from princ ipa l to income

17 under AS 13.38.210 and that the trustee distributes to the spouse from princ ipa l under

18 the govern ing instrument are insu ffic ien t to provide the spouse w ith the beneficial

19 enjoyment required to obtain the marita l deduction, the spouse may require the trustee

20 to make property productive o f income, convert property w ith in a reasonable time, or

21 exercise the power conferred by AS 13.38.210(a). The trustee may decide which

22 action o r combination o f actions to take.

23 (b) In cases not governed by (a) o f this section, proceeds from  the sale or other

24 d isposition o f an asset are princ ipa l w ithou t regard to the amount o f income the asset

25 produces during any accounting period.

26 Sec. 13.38.730. Derivatives and options, (a) To the extent that a trustee

27 does not account under AS 13.38.620 fo r transactions in derivatives, the trustee shall

28 allocate receipts from and disbursements made in connection w ith those transactions

29 to princ ipa l.

30 (b) I f  a trustee grants an option to buy property from the trust, whether o r not

31 the trust owns the property when the option is granted, grants an option that perm its
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1 another person to sell property to the trust, or acquires an option to buy property fo r

2 the trust or an option to sell an asset owned by the trust, and the trustee or other owner

3 o f the asset is required to de live r the asset i f  the option is exercised, an amount

4 received fo r granting the option shall be allocated to princ ipa l. An amount paid to

5 acquire the option shall be paid from princ ipa l. A  gain o r loss realized upon the

6 exercise o f an option, inc lud ing an option granted to a settlo r o r testator o f the trust fo r

7 services rendered, shall be allocated to princ ipa l.

8 (c) In this section, "de riva tive " means a contract o r financia l instrument or a

9 combination o f contracts and financia l instruments that gives a trust the righ t or

10 ob liga tion lo participate in some or all changes in the price o f a tangible or intangib le

11 asset or group o f assets, or changes in a rate, an index o f prices or rates, o r another

12 market ind ica to r fo r an asset o r a group o f assets.

13 Sec. 13.38.740. Asset-backed securities, (a) I f  a trust receives a payment

14 from interest or other current return and from other proceeds o f the colla teral financia l

15 assets, the trustee shall allocate the portion o f the payment that the payor identifies as

16 being from interest o r other current return to income, and the trustee shah allocate the

17 balance o f the payment to princ ipa l.

18 (b) I f  a trust receives one o r more payments in exchange fo r the trust's entire

19 interest in an asset-backed security in one accounting period, the trustee shall allocate

29 the payments to princ ipa l. I f  a payment is one o f a series o f payments that w il l result

21 in the liqu ida tion o f the trust's interest in the security ove r more than one accounting

22 period, the trustee shall allocate 10 percent o f the payment to income and the balance

23 to princ ipa l.

24 (c) In this section., "asset-backed security"

25 (1) means an acset whose value is based on the righ t it gives the owner

26 to receive d is tribu tions from the proceeds o f financ ia l assets that prov ide collateral fo r

27 the security;

2S (2) includes an asset that gives the owner the righ t to receive from the

29 collateral financia l assets on ly the interest or other current return o r on ly the proceeds

30 other than interest o r current return;

31 (3) does not include an asset to which AS 13.38.600 or 13.38.680

W O R K  D R A F T  W O R K  D R A F T  23-LS0366\Q
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applies.

Article 7. Allocation of Disbursements During Administration of Trust.
Sec. 13.3S.S00. Mandatory disbursements from income. A  trustee shall 

make the fo llow in g disbursements from income:

(1) interest, except interest on taxes described in AS 13.38.810(a)(7);

(2) ord inary repairs;

(3) real estate and other regu la rly recurring taxes assessed against

p rinc ipa l;

(4) recurring prem iums on fire or other insurance covering the loss o f a 

princ ipa l asset or the loss o f income from or use o f the asset.

Sec. 13.38.810. Mandatory disbursements from principal, (a) A trustee 

shall make the fo llow in g disbursements from princ ipa l:

(1) extraord inary expenses incurred in connection w ith the 

adm inistration, management, o r preservation o f trust property and the d is tribu tion o f 

income;

(2) extraord inary repairs;

(3) compensation fo r legal services to the trustee;

(4) expenses in connection w ith accountings and ju d ic ia l o r other 

proceedings, inc lud ing proceedings to construe, m od ify , o r re fo rm the trust o r to 

protect the trust or its property;

(5) payments on the princ ipa l o f a trust debt;

(6) prem iums paid on a po licy o f insurance not described in 

AS 13.38.800(4) i f  the trust is the owner and benefic iary;

(7) estate, inheritance, and other transfer taxes, inc lud ing interest and 

penalties, apportioned to the trust;

(8) disbursements related to environmental matters, inc lud ing

(A ) reclamation;

(B ) assessing environmental cond itions;

(C) remedying and removing environmenta l contam ination;

(D) mon ito ring remedial activ ities and the release o f

substances;
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(E) preventing future releases o f substances;

(F) co ilecting amounts from persons liable o r po ten tia lly liab le 

fo r the costs o f those activ ities;

(G ) penalties imposed under environmental statutes or 

regulations and other payments made to com p ly w ith those statutes or 

regulations;

(H ) statutory or common law cla ims by th ird parties;

(I) defending claims based on environmental matters.

(b) I f  a princ ipa l asset is encumbered w ith an obliga tion mat requires income 

from that asset to be paid d irec tly to the cred ito r, the trustee shall transfer from  

princ ipa l to income an amount equal to the income paid to the cred ito r in reduction o f 

the princ ipa l balance o f the obliga tion .

Sec. 13.38.820. D isc re tio n a ry a llo ca tio n o f d isbursem ents . Subject to 

AS 13.38.S00 and 13.3S.810, a trustee may, in the trustee's discre tion, allocate to 

income or princ ipa l o r pa rtly to each ord inary expenses incurred in connection w ith 

the adm in istra tion, management, o r preservation o f trust property and the d is tribu tion 

o f income, inc lud ing the compensation o f the trustee and o f a person prov id ing 

investment advisory, custodia l, or income tax return preparation services to the trustee.

Sec. 13.38.830. T ran s fe rs from  incom e to p r in c ip a l fo r dep rec ia tion , (a) 

A trustee may transfer to princ ipa l a reasonable amount o f the net cash receipts from a 

princ ipa l asset that is subject to depreciation. However, a trustee may not transfer any 

amount fo r depreciation

(1) o f that portion o f real properly used or available fo r use by a 

benefic ia ry as a residence or o f tangible personal property held or made available fo r 

the personal use o r enjoyment o f a benefic iary;

(2) du ring the adm in istra tion o f a decedent's estate; or

(3) under this section i f  the trustee is accounting under AS 13.3S.620 

fo r the business or ac tiv ity in which the asset is used.

(b) An amount transferred to princ ipa l is not required to be held as a separate

fund.

(c) In this section, "depreciation" means a reduction in value due to wear, tear,

W O R K  D R A F T  W O R K  D R A F T  23-LS0366\Q
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decay, corrosion, or gradual obsolescence o f a fixed asset having a useful life o f more 

than one year.

Sec. 13.3S.840. Transfers from income to reimburse principal, (a) A

trustee may transfer an appropriate amount from  i.icome to princ ipa l in one or more 

accounting periods to reimburse principa l or to provide a reserve fo r future 

disbursements i f  the trustee makes or expects to make a disbursement from principa l 

that is allocable to income under AS 13.38.800 or 13.38.820 and that is paid from 

princ ipa l because it is unusually large, o r is made to prepare property fo r rental, 

inc lud ing tenant allowances, leasehold improvements, and broker's commissions.

(b) I f  the asset whose ownership gives rise to the disbursements becomes 

subject to a successive income interest after an income interest ends, a trustee may 

continue to transfer amounts from income to princ ipa l as provided in (a) o f this 

section.

(c) This section does not apply to the extent the trustee has been or expects to 

be reimbursed by a th ird party.

Sec. 13.38.850. Income taxes, (a) A  tax required to be paid by a trustee 

based on receipts allocated to income shall be paid from income.

(b) A tax required to be paid by a trustee based on receipts allocated to 

princ ipa l shall be paid from princ ipa l, even i f  the tax is called an income tax by the 

taxing authority.

(c) A lax required to be paid by a trustee on the trust's share o f an entity's 

taxable income shall be paid proportionate ly from

(1) income, to the extent that receipts from the en tity are allocated to

income; and

(2) princ ipa l, lo the extent that

(A ) receipts from the entity are allocated to princ ipa l; and

(B ) the trust's share o f the entity 's taxable income exceeds the

total receipts described in (1) o f this subsection and (A ) o f this paragraph.

(d) For the purposes o f this section, receipts allocated to princ ipa l or income 

shall be reduced by the amount distributed to a benefic ia ry from  princ ipa l or income 

fo r which the trust receives a deduction in calcu la ting the tax.

L
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Sec. 13.38.S60. Adjustments between principal and income because of 
taxes. A trustee may mnke adjustments between princ ipa l and income to offset the 
sh ifting o f econom ic interests or tax benefits between income beneficiaries and 

remainder beneficiaries that arise from

(1) an election o r decision that the trustee makes regarding tax matters;

(2) an income tax or any other tax that is imposed on the trustee or a 

benefic ia ry as a result o f a transaction in vo lv in g the trust or d is tribu tion from the trust; 

or

(3) the ownership by a trust o f an interest in an en tity whose taxable 

income, whether or not distributed, is includable in the taxable income o f the trust or a 

benefic iary.

Article 8. General Provisions.
Sec. 13.38.900. Not applicable to mental health trust. Th is chapter does not 

apply to the trust established under the A laska Menta l Health Enabling A c t o f 1956, 

P .L. 84-830, 70 Stat. 709.

Sec. 13.38.910. Uniformity of application and construction. In apply ing 

and constru ing this chapter, consideration shall be given to the need to promote 

un ifo rm ity o f the law w ith respect to its subject matter among states that enact it.

Sec. 13.38.980. Definitions. In this chapter, unless the context clearly 

indicates otherw ise,

(1) "accounting period" means a calendar year, unless another 12- 

month period is selected by a fiduc ia ry , and includes a portion o f a calendar year or 

other 12-month period that begins when an income interest begins or ends when an 

income interest ends;

(2) "benefic ia ry" includes, in the case o f

(A ) a decedent's estate, an heir, legatee, or devisee; and

(B ) a trust, an income benefic ia ry and a remainder beneficiary;

(3) "fid u c ia ry " means a personal representative o r a trustee;

(4) "income" means money or property that a fiduc ia ry receives as 

current return from a princ ipa l asset, and includes a portion o f receipts from a sale, 

exchange, o r liqu ida tion o f a princ ipa l asset, to the extent provided in AS 13.38.600 -
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1 13.38.740;

2 (5) "income benefic ia ry" means a person to whom net income o f a

3 trust is or may be payable;

4 (6) "income interest" means the righ t o f an income benefic iary to

5 receive all o r part o f net income, whether the govern ing instrument requires it to be

6 distributed or authorizes it to be distributed in the trustee's discretion;

7 (7) "mandatory income interest" means the righ t o f an income

8 benefic iary to receive net income that the govern ing instrum ent requires the fiduc ia ry

9 to distribute;

10 (8) "net income" means the total receipts allocated to income during an

11 accounting period, minus disbursements made from income during the period, and

12 plus or minus transfers under this chapter to o r from income during the period;

13 (9) "person" means an ind iv idua l, a corporation, a business trust, an

14 estate, a trust, a partnership, a lim ited lia b ili ty  company, an association, a jo in t

15 venture, a government, a governmental subd ivis ion , an agency o r instrum enta lity , a

16 public corporation, or another legal o r commercia l entity;

17 (10) "p rin c ipa l" means property held in trust fo r d is tribu tion to a

18 remainder benefic iary when the trust term inates, o r property held in trust in perpetu ity;

19 (11) "remainder benefic ia ry" means a person entitled to receive

20 princ ipa l when an income interest ends;

21 (12) "sui ju ris benefic ia ry" includes

22 (A ) a court-appointed guardian o f an incapacitated benefic iary;

23 (B ) an agent fo r an incompetent bene fic ia ry ; and

24 (C ) a court-appointed guardian o f a m ino r benefic iary 's estate;

25 (13) "trus t" includes a legal life estate arrangement;

26 (14) "trustee" includes an orig ina l, additiona l, o r successor trustee,

27 whether or not appointed or confirm ed by a court;

28 (15) "un itrus t" means a trust from  which a fixed percentage o f the net

29 fa ir market value o f the trust's assets, valued annually, is paid not less often than

30 annually to a beneficiary.

31 See. 13.38.990. Short title . Th is chapter may be cited as the A laska P rinc ipa l

W O R K  D R A F T  W O R K  D R A F T  23-LS0366\Q
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and Income Act.

Sec. 3. AS 37.14.031(d) is amended to read:
(d) The a u th o r ity  sha ll adop t regu la tions p ro v id in g  fo r the de te rm in a tio n 

o f [PROVIS IONS OF AS 13.38 APPLY TO D ETERM IN E ] amounts attributab le to 

[THE ] principa l under (b)(2 ) o f this section. The regu la tio n s m us t p ro v id e fo r the 

a llo ca tion between p r in c ip a l and income o f money rece ived from  the 

management o f m en ta l hea lth tru s t la n d, and the m anne r o f a llo ca tio n m ust he in 

the long -te rm  best in te res t o f the tru s t and its bene fic ia ries .

*  Sec. 4. AS 13.38.010, 13.38.020, 13.38.030, 13.38.040, 13.38.050, 13.38.060, 13.38.070, 

13.38.080, 13.38.090, 13.38.100, 13.38.110, 13.38.120, 13.38.130, and 13.38.140 arc 

repealed.

* Sec. 5. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

A P P L IC A B IL IT Y . AS 13.38.200 - 13.38.990, enacted by sec. 2 o f th is Act, apply, 

except as otherw ise expressly provided in the governing instrument, and except as provided 

by AS 13.38.900, enacted by sec. 2 o f this Act, to a trust existing on or afte r the effective dale 

o f this Act, and to the estate o f a decedent who dies on or after the e ffec tive date o f this Act.

*  Sec. 6. Th is Ac t takes effect September 1, 2003.
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You have requested a sectional summary o f the above-described b ill. As a pre lim ina ry 
matter, note that a sectional summary o f a b il l should not be considered an authorita tive 
interpre ta tion o f the b il l and the b il l its e lf is the best statement o f its contents.

Section 1. Substitutes a reference to the new princ ipa l and income chapter for a 
reference to the current princ ipa l and income chapter.

Section 2. Adds the new Alaska P rinc ipa l and Income A c t. .Article 1 is entitled 
"P re lim ina ry Provisions; Power to Ad jus t" and consists o f secs. 13.38 .200- 13.38.220.

Sec. 13.38.200 provides some general guidelines fo r fiduc ia ries (personal representatives 
o f estates and trustees) fo r handling the in te raction between the new chapter and the 
instrument (e.g., w il l or trust document) that governs the trust o r estate, and fo r handling 
the situation where the new chapter and the instrum ent do not provide a rule fo r 
a lloca ting receipts and disbursements between p rinc ipa l and income. D irects a fiduc ia ry 
to act im pa rtia lly based on what is fa ir and reasonable to all o f the beneficiaries unless the 
govern ing instrument clearly manifests an in ten tion that the fid u c ia ry may or shall favor a 
benefic iary. States that a determ ination in accordance w ith the new provisions is 
presumed to be fa ir and reasonable to a ll o f the benefic iaries.

Sec. 13.38.210 allows a trustee to adjust between p rinc ipa l and income by allocating 
income to princ ipa l or vice versa i f  certain cond itions are met. Lists the factors that a 
trustee may consider when deciding whether and to what extent to use this adjustment 
power. Prohibits a trustee from making an adjustment under certa in listed circumstances. 
A llow s another trustee, i f  there is more than one trustee, to make certain adjustments that 
another trustee would not be allowed to make. A llo w s a trustee to release the power o f 
adjustment permanently, or fo r a specified period , i f  the trustee is uncertain whether 
possessing or exercising the power w il l cause certain results. States how to deal w ith a 
govern ing instrument that lim its the trustee's power to adjust.



Sec. 13.28.220 prohib its a court from changing a fiduc iary 's decision about exercising a 
discretionary power under the new provis ions, unless determ ined to be an abuse o f 
discretion. When there is an abuse o f discretion, provides fo r the restoration o f income 
and remainder beneficiaries to positions they wou ld have occupied i f  there hadn't been 
any abuse and establishes certain rules fo r handling the restoration.

.Artic le 2 is entitled "Conversion to Un itrus t" and consists o f secs. 13.38.300 - 13.38.410.

Sec. 13.3S.300 allows a trustee to release the power to adjust and convert a trust into a 
unitrust unless expressly proh ib ited by the govern ing instrument. Lists the conditions for 
when this may be done.

Sec. 13.38.310 allows a trustee to petition the court to approve a conversion o f a trust to a 
unitrust under two conditions. A llow s a benefic ia ry to request the conversion and to 
pe tition the court to order the conversion i f  the trustee does not convert. D irects a court 
to approve a conversion or to direct the requested conversion i f  court concludes the 
conversion w il l enable the trustee to better carry out the intent o f the settlor or testator 
and the trust's purposes.

Sec. 13.38.320 lists certain factors that a trustee may consider when decid ing whether to 
exercise the power to convert a trust to a unitrust.

Sec. 13.3S.330 directs that after conversion, the trustee shall fo llow  a specified 
investment po lic y and make certain d is tribu tions. Establishes a specific meaning fo r 
"income" in the governing insta lment afte r conversion. D irects that after adm inistration 
as a unitrust fo r three years, the four percent amount referred to in the meaning o f 
"income" is to be averaged over the three preceding years.

Sec. 13.38.340 allows the trustee o f a unitrust to determ ine certain listed items, inc lud ing 
the effective date o f the conversion, the frequency o f d is tribu tions , and what valuation 
dates to use.

Sec. 13.38.350 provides fo r deduction from a unitrust d is tribu tion those expenses that 
wou ld be deducted from income i f  the trust were not a unitrust. Unless the governing 
instrument provides otherwise, indicates what sources a un itrust d is tribu tion is considered 
to have been paid from.

Sec. 13.38.360 authorizes the trustee or a benefic iary, i f  the trustee declines, to petition 
the court to select a payout percentage, to provide fo r certain net income distributions, 
and to average the net asset valuation over a period other than three years.

Sec. 13.38.370 states that a conversion does not affect certain provis ions in the governing 
instrument that relate to trustee d is tribu tion o f p rinc ipa l o r benefic ia ry w ithdrawal o f 
princ ipa l.
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Sec. 13.38.3SO proh ib its a trustee from converting a trust into a unitrust under certain 
described conditions.

Sec. 13.38.390 allows another trustee to make a conversion that one trustee may not, 
unless proh ib ited by the govern ing instrument. A llow s the trustees to pe tition the court to 
direct a conversion i f  certa in proh ib itions apply to a ll o f the trustees.

Sec. 13.38.400 authorizes a trustee to reconvert a un itrust back into a trust by fo llow ing 
the procedures fo r conversion. Restores the trustee's power to adjust when there is a 
reconversion.

Sec. 13.38.410 allows, under certain circumstances, a trustee to release permanently or 
fo r a specified period the power to make a conversion.

A rtic le 3 is entitled "Charitab le Trust E lection" and consists o f secs. 13.38.440 - 
13.38.490.

Sec. 13.38.440 allows a trustee o f a trust held exc lus ive ly fo r charitable purposes to elect 
to be governed by this charitable trust election artic le unless the govern ing instrument 
expressly proh ib its this election.

Sec. 13.38.450 requires that to make the election the trustee must adopt and fo llow  an 
investment po lic y seeking a total return for the investments held by the trust. Establishes 
certain form a lities fo r adopting the po licy .

Sec. 13.3S.460 directs a trustee, after making a charitable trust election, to select the 
percentage o f the value o f the trust that w il l be considered income and determ ine that it is 
consistent w ith the long-term preservation o f the reai value o f the princ ipa l o f the trust. 
Establishes certain lim ita tions on what the percentage may be and how often it may be 
changed. Establishes that fo r charitable trusts required by the Internal Revenue Code to 
distribu te a higher amount than otherw ise selected under this section, the d is tribu tion 
amount required by the Internal Revenue Code contro ls over the percentage selected.

Sec. 13.38.470 authorizes a trustee to revoke a charitable trust election under certain 
conditions. Establishes certain fo rm a lities fo r establishing the revocation and an 
alternative investment po licy .

Sec. 13.38.480 establishes what the value o f the trust is fo r the purposes o f apply ing the 
charitable election provisions. A llow s for averaging the value o f the trust over three or 
more preceding years when the trust has been adm inistered as a unitrust under this 
section fo r at least three years.

Sec. 13.38.490 defines certain terms fo r the provis ions dealing w ith the charitable trust 
election.
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