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care first, but will build a one-person mental health facility so
that residents w ill have total access to primary care.

CHAIRWOMAN GREEN asked Ms. Pearson if her participation is
outside of her job at the Division of Public Health so that she

wears two hats.

MS. PEARSON said that is correct.

Pearson how she considers both

CHAIRWOMAN  GREEN asked Ms.
budget.

perspectives when she works on the division's

MS. PEARSON said she believes it was a wise decision on the part
of the Denali Commission to have the director of the Division of
Public Health chair this group because to have the facility
development work happen separate from the question of how to pay
for services would not have worked well. All participants do the
planning for the facilities and the services together in a

coordinated fashion.

CHAIRWOMAN GREEN stated that she would like to have a follow-up
session, perhaps in April, to update the committee on the impact

of the Steering Committee's work on the budget.

ME. NEIMEYER continued his presentation. For projects managed by
ANTHC, communities have six funding-construction options. A
community, regional health <corporation or ANTHC can manage a

project using a force account or by contract. If a community
ifit can demonstrate that it has

wants to take the lead, it can,

the ability to do so. The Steering Committee has found that when
it partners with ANHTC, it receives quarterly status reports, it
manages the funds, and it has engineers in the field. In fiscal

2000, the Steering Committee put $1,000,000 into four

year
demonstration projects and learned to have the construction plans
in hand and to do site control. Those lessons were applied in

when the Steering Committee had $20 m illion to
spend. In fiscal year 2002, the Steering Committee has committed
$12.5 million for small clinics. It plans to have $20 to $30
is developing mechanisms to selectprojects.

fiscal year 2001,

m illion so it

TAPE 01-47, SIDE B

that the Steering Committee had to devise
a way to translate services to square footage. Emergency Medical
Services categories are used; the first of three being an
isolated community, which includes most of the 288 communities,
and the two highway communities. Based upon isolation and
the Steering Committee decided how large a facility

MR. NEIMEYER explained

population,
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should be. For example, a community relatively close to a large
urban center with a hospital and other health care service was
deemed to not need as much space as a community far from an urban

center. The Steering Committee designated clinic sizes as small,
medium and large within the small clinic program. A small clinic
is 1500 square feet, a medium is 2000 square feet, and a large
clinic is 2500 square feet. The Steering Committee found, when

developing these guidelines, access to inpatient services became
a much more important factor in the health care needs of larger
communities. For that reason, the Steering Committee created two
categories so that those communities would have to compete
individually and demonstrate their service delivery needs.

CHAIRWOMAN GREEN asked Ms. Pearson if any of the Division of

Public Health's budget is wused for the administrative costs of
the Denali Commission.

MS. PEARSON said it does not. The Steering Committee worked out

an arrangement whereby it has about $300,000that it can tap into
as needed for supportactivities. It has worked very hard to
dovetail this program with programs already in place, which s
why the Denali Commission asked the division to be the pre-award
parcner. The division administers alot of grants every year and

has a process established that can easily be duplicated. Ms.
Pearson noted that during the past year, the Steering Committee
worked very hard, with support from Senator Stevens' office, to

access federal community health money (Section 330 money). While
the Steering Committee was successful in partnering with certain
clinics to get money directly to communities, it was also
successful in persuading the federal Health Resource Services
Administration (HRSA) that the State of Alaska needs an ongoing
stream of funds to ensure that communities get the necessary
support to compete for Denali Commission dollars or for other
federal dollars. The Steering Committee received $250,000 for
that purpose. That w ill support the additional work it takes to
support the Denali Commission without using any state funds.

SENATOR  TAYLOR referred to the Denali Commission's needs
assessment, which projects a need for $253 million, and asked if
that amount w ill provide a full clinic in every community in the
state.

MR. NEIMEYER said that amount w ill provide a full clinic in 288
communities. He pointed out that communities with fewer than 20

year-round residents and communities with hospitals are not on
the Commission's "radar screen.”

SENATOR TAYLOR asked if communities are expected to participate
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in the needs assessment.

MR. NEIMEYER said there is a required <cost share match in
legislation of 25 or 50 percent, depending on the economic status
of the community and the Steering Committee has found that to be
a barrier to getting communities funded.

There was no further testimony from, or questions for, Mr.
Neimeyer.

Number 958

MS. CYNTHIA NAVARRETTE, President and CEO of the Alaska Native
Health Board (ANHB), stated that Sally Smith, the ANHB Chair, was
unable to present to the committee today because of a schedule
conflict. She clarified that the ANTHC is a member organization
of ANHB, which is a privately owned, non-profit organization. It
advocates on behalf of health organizations throughout the state
of Alaska. ANHB was established in 1968 with the sole purpose of

promoting the spiritual, physical, mental, social and cultural
well-being and pride of Alaska Native people. The Board of
Directors include Alaska Native regional and village health
providers from across the state. In most cases, these
organizations are the only health care providers in the
communities and, in fact, they not only serve Native people but
they serve all community members. She informed the committee she

would present her testimony in four parts: an overview of the
Alaska Native health system; an overview of the funding providing
to operate the programs, functions, activities and services; an
overview of Medicaid; and the effects of the IHS beneficiaries in

che use of the Medicaid program.

Overview of The Alaska Native Statewide Health Care Delivery
System

The heart of the Alaska Native Health System is the 468
Community Health Aides working in 178 village <clinics throughout
rural Alaska. The IHS beneficiaries in remote villages do not
have daily access to physician care. They rely on the medical
attention of the Health Aide.

There are six regional hospitals operated by the following Native

regional organizations: M aniilaq, Inc. located in Kotzebue,
Yukon-Kuskokwim Health Corporation located in Bethel, Norton
Sound Health Corporation located in Nome, Bristol Bay Area Health
Corporation located in Dillingham, Arctic Slope N ative

Association located in Barrow, and Southeast Alaska Regional
Health Consortium located ifi Sitka.
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The Alaska Native Health Care Delivery System consists of both
consortiums and individually operated service wunits. A typical
consortium infrastructure includes village clinics, possibly
several sub-regional clinics, and a regional hospital. The rural
health organizations typically serve areas as sole community
providers. They may also serve the entire population, regardless

of race.

The Alaska Native Medical Center (ANMC) is Ilocated in Anchorage
and provides essential tertiary care, acute <care and specific

statewide health services for all Indian Health Service
beneficiaries. The Alaska Native Tribal Health Consortium and
Southcentral Foundation jointly manage the facilities that
provide the full continuum of ~care within the Alaska Native

Health Campus.

The Alaska Native Health System reflects levels of care available
within the village, the regional hospitals, and the Alaska Native
Medical Center (ANMCQC), located in Anchorage. The Medivac is
essential to receive the next step up of care from the village to
the regional hospital. If the case is deemed serious enough, a
Medivac can be directed from the village straight to ANMC. There
are Medivac call-outs from regional hospitals to ANMC, and also
from ANMC to more specialized hospitals in the lower-48.

Overview of Funding

With the construction of the new Alaska Native Medical Center and
the Primary Care Center, there is a perception that Alaska Native
Health Services are amply funded. The reality is that the system
is significantly under-funded. Indian people have long
experienced disproportionately low health status and a large gap
in health care resources compared to other Americans. Recently,
Congress requested a health status and resource deficiency report
for each Indian tribe or service unit. The IHS charged a Level of
Need Funded (LNF) Workgroup to develop the necessary methodology.
This report, published April 2001, states that Alaska is only
funded at 61% of the total need compared to the Federal Employee
Health B enefits Package. It is important to know that the
Medicaid reimbursement funding is included in this percentage.

Overview of Medicaid

The Medicaid Program is not out of control. It is a large cost in
every state, second only to public schools. To save the Alaska
Legislature money by reducing the Medicaid Program would actively
harm people receiving care - either by eliminating services for
adults, or cutting reimbursement to providers, which will reduce
access. Medicaid provides insurance to.individuals and families
that have no other access to health care services. Reducing the
program would be a huge detriment to the health of Alaskan
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citizens.

Additionally, there is the economic impact that would be imposed
on private health care providers to consider. Seventeen percent
of the employees within the private sector are funded due to the
Medicaid Program. Realistically, Medicaid within the State of
Alaska is not a comparatively generous program. Other states in
our nation provide more services and that should be the direction
in which the Alaska Legislature heads as well.

The E ffects of IHS Beneficiaries' Use of the Medicaid Program

IHS beneficiaries are a large wuser of the Medicaid Program.
However, the fiscal reality this imposes on the Medicaid Program
is not what one would think. The State of Alaska receives 100%
reimbursement from the federal government for IHS beneficiaries
that utilize Medicaid. This results in broader user access to a
non-IHS beneficiary population. Additionally, the IHS beneficiary
who utilizes the Medicaid Program actually has a positive impact
on our State's economy. The federally reimbursed dollars create
jobs in the private health care sector that may not be otherwise

available.

The Alaska Native Health Care Delivery System encourages the
Alaska State Legislature not to cut the Medicaid Program and
lower the wellness of Alaskans for the benefit of fiscal

conservation.

MS. SANDRA MIRONOV, health administrator for the Yukon Kuskokwim

Health Corporation, made the following comments. Last spring,
the Legislature had some questions about a budget request unit
and how the money was used. A budget request unit is direct
funding from the State of Alaska to different organizations
across the state. It was established about 20 years ago to
develop services in rural areas to provide better access to
Alaskans that had no services. She noted that she distributed to

members an overview of the Yukon Kuskokwim Health Corporation's
(YKHC) use of the budget request wunit and testimony from
consumers in the region, prepared for the Legislature last April.

She provided the following highlights of the handouts. The
budget request unit currently funds about one-third of the
services of all mental health and substance abuse services in the
region provided by YKHC. It also funds a significant portion of
our community health services and the health aide program. It is
the core of YKHC's services. Page 2 contains a graph showing how
much of the actual services are covered by Medicaid that are
provided in the region.. The YKHC's concerns about the budget
request unit are that if this funding was cut from the state
budget, YKHC would be put at a very unfair disadvantage in a
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rural community. YKHC does not have the capacity to write
com petitive grants in the rural communities that are often
available to people in urban areas. The population in rural
villages does not provide the sKkills necessary. If services are
lost in rural communities, other communities would have to
provide those services. YKHC is concerned that people might not
seek services if the' are not available wuntil they get into a
crisis situation, at /hich time they would have to be transported
several hundred miles from home to get the necessary services.
In addition, those people w ill have no follow-up services when

they return home.

CHAIRWOMAN GREEN informed participants that today's hearing is
not a budget hearing.

MS. MIRONOV said she understood but that the budget request unit

is a very important income stream to YKHC and she wanted to get
the information on the table for the committee's consideration

throughout its deliberations on Medicaid.

CHAIRWOMAN GREEN asked Ms. Mironov if she is referring to the
non-com petitive grants.

MS. MIRONOV'S answer was indiscernible.

CHAIRWOMAN GREEN noted that when the non-com petitive grant

process began, outline units were not billing or collecting all
reimbursements or co-payments. That circumstance no longer
exists. The Legislature is trying to figure out what to do with
those facilities that are not built [billed], those without
insurance, those without co-pay, yet have the same
responsibilities of YKHC. Many of the larger facilities have the
ability to bill Medicaid. The Legislature needs to decide how to
use that pocket of money to serve those people who have no
ability to get reimbursed. She pointed out the competitive grant
process would s till be available for more sophisticated

organizations.

MS. MIRONOV concluded by saying there is s till a significant
population in rural Alaska that is not covered by Medicaid. The
budget request unit funding stream helps those people access
services in rural Alaska. It is very important as a supplement

to the Medicaid program for rural Alaskans.

MR. DAN WINKELMAN, legal counsel to the YKHC, gave the following
testimony.

Good afternoon Chair and Subcommittee members. My name
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the foregoing reasons, YKHC strongly urges this
subcommittee to not reduce the state's Medicaid

Program.
Lastly, I would like to invite the Subcommittee to

personally tour YKHC and meet w ith your rural
constituents before the Subcommittee proposes health

care legislation that would negatively [affect] rural
Alaska.

Thank you.

CHAIRWOMAN GREEN announced that the committee would hear from a
representative from Senator Murkowski's o ffice.

MR. JOEL GILBERTSON, legislative director for U.S. Senator Frank

Murkowski, stated that today's meeting could not be more timely
because the Senate Finance Committee w ill be doing a mark-up of
the economic stimulus package as put forth by Senator Baucus. He

did not expect the economic stimulus package to have too much to
do with state health care and welfare programs, but right now the

committee is debating a bill that will provide $75to $80
billion, to be paired up with $20 billion of direct spending from
floor amendments. Of that, provisions w ill affect states that
administer Medicaid programs, unemployment insurance, and formula
adjustments for the FMAR program. Those provisions were
unexpected and may have an uphill fight once the b ill reaches the

Senate floor.

MR. GILBERTSON said when he first prepared his remarks to the
committee, he focused on bills that have been pending at the
federal level and the prospects for any true changes to some of

the formula-driven, state administered health and welfare
programs. That focus has changed in the last week because of the
adjustment to what w ill be included in Senator Baucus's economic
stimulus package. Originally, he thought there would be very few
changes made at the federal level. A number of proposals have
been brought forth to address issues with federal [indisc.]
rates, and issues of what Medicaid expansions w ill be made
optional for states, additional services, and modernization of

the CMS infrastructure in Washington that replaced HCRA. Those
issues were considered to be in a low priority category at the
beginning of this year on the federal level. However, the events
of September 11 have presented new priorities to Congress:
aviation security; the economic stimulus package; a bio-terrorism

bill; a few measures to fight against terrorism; and increased
appropriations for the defense industry and the military. That
put a lot of the health and welfare programs on a back burner and
has created a lot of uncertainty as to what direction will be
taken within the committee of jurisdiction on the Senate side and
the Finance Committee under the new chairman, Senator Baucus. He
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pointed out that two days ago, Senator Baucus included the

following provisions:

e temporarily extend and broaden unemployment insurance
benefits,

e create a new federal
continuation coverage,

« give new authority to states to expand the Medicaid program
to cover displaced workers and their families,

e enhance the CHIP match rate for states,

e give states the option to wuse Medicaid funds at the CHIP
match rate to subsidize the remainder of COBRA premiums for

low-income individuals,
e adjust the federal medical assistance percentage (FMAP) for

subsidy of 75 percent for COBRA

all states - it v/ias originally drafted to hold harmless all
states scheduled for an FMAP reduction in the coming year,

e provide a one point bonus for all states, and

e classify all states with an undefined level in the increase
of unemployment debts an additional one point bonus. Last

night that was expanded to a 1V2 percent bonus for all states
and another 1 1/2 percent bonus for states deemed to have an
enhanced amount of unemployment as the result of a
compromise with Senator Bingaman.

MR. GILBERTSON said everything has changed in the last 24 hours

so he w ill answer questions to the best of his ability. In
addition, the b ill is undergoing a mark-up in the Senate Finance
Committee right now. He informed the committee that over 140

amendments have been filed and Senator Murkowski has not yet
expressed how he w ill vote on some of these issues.

MR. GILBERTSON said that Senator Murkowski is very sensitive to
the unfair treatment that the current Medicare formula has
created for rural states, particularly Alaska. The FMAP formula
itse If, from Senator Murkowski's position, was poorly drafted and
has not been adjusted to reflect new data that shows that looking
solely at per capita income and ignoring the cost of providing
services is an inaccurate way to determine how states should be
reimbursed for providing health care services. Senator Murkowski

is not supportive of the proposal put forth by Senator Bingaman
that was incorporated into Senator Baucus's b ill to give an
across-the-board FMAP increase to all states. Some states already
receive more than they should while others receive less. That is
one reason Senator Murkowski pushed a $200 billion five-year
adjustment last year of the states' FMAP rate. Unfortunately, it

was followed up by a change in the Bureau of Economic Analysis's
definition of "per capita income," which led to an artificial

decrease.

MR. GILBERTSON repeated that Senator Murkowski does not believe
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an across-the-board increase in the FMAP rate is the right
approach. First it is only for one year. Second, after it
sunsets, it does nothing to address the underlying problem. The
formula itse lf has never been adjusted or modified to affect the
realities of preventive care in Alaska. Senator Murkowski has
informed the committee that this approach w ill waste billions of
federal dollars and delay, for one year, the debate that needs to
occur, that being to focus on fixing the formula so that it
reflects the high cost of providing services in rural areas.

CHAIRWOMAN GREEN pointed out the latest outcome on the FMAP issue
is certainly more optimistic than what she expected from their

conversation several weeks ago.

MR. GILBERTSON said that obviously, if the current Ilanguage
passes, Alaska w ill benefit and that, 99 percent of the time, is
the standard Senator Murkowski uses to decide whether to support
legislation. The problem is that it is tied in with many things

that are bad for the program, for example, to bring in a COBRA
subsidy at the federal level to put pressure on states to expand
coverage for displaced workers. He pointed out that this method
of handling the COBRA subsidy issue would create an inefficient
system. The Administration and the Republicans on the committee
feel it is much more efficient to look toward national emergency
grants already established under the energy program system to
distribute funds to states pursuant to Department of Labor

policies developed back in 1982 and refined in 1998. Those
policies allow governors to step in, submit an application, and
certify that the events are September 11 related. The states can

use that money without having to provide matching funds to
establish emergency assistance programs in communities that are
disproportionately harmed. By instead providing a COBRA subsidy,

funds w ill have to be distributed to the states only after the
Departments of Transportation and Labor promulgate regulations to
set up a program. In addition, states w ill have to establish
infrastructure capable of administering the funds. New mandates
w ill be put on states to identify and certify who is COBRA-
eligible. It will require states to make payments to those
recipients or to the insurance carrier. In addition, states may
have to subsidize the cost of COBRA premiums as well. Again,
Senator Murkowski believes a temporary across-the-board FMAP rate
increase is not the right approach to fix Alaska's problem. That
temporary boost w ill prevent the Senate Finance Committee from
working on the problem over the next year, therefore it will be
placed into another political cycle and w ill start from ground

zero again.

SENATOR TAYLOR commented that Senator Murkowski has been the lead
person in the Alaska delegation on the rewrite of the FMAP
formula. He stated he appreciates the work of the staff members

who helped with that project.
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MR. GILBERTSON noted this has alv/ays been an uphill battle and
that delegation members have done well channeling their energies

within their areas of jurisdiction. The state was looking at
some very difficult financial hardships going into 1997. At that
time the match rate was 50/50. Senator Murkowski's first effort

was to raise and get a three-year extension of the Alaska FMAP
rate at 59.8 percent and, after that expired to secure another

extension. He was able to put a five-year extension on to that
which decreased Alaska's per capita income by five percent before
being inserted into the formula. That w ill generate an extra $40
m illion for the state over the next fiveyears. Senator

Murkowski's concern is what w illhappen in 2005 when that
extension expires, which is why he feels it is most appropriate

to fix the FMAP formula now.
CHAIRWOMAN GREEN thanked Mr. Gilbertson for his briefing.

MR. BOB LABBE, Director of the Division of MedicalAssistance,
presented a power point presentation on Alaska's Medicaid program

to the commission, of which highlights follow.

TAPE 01-48, SIDE A

MR. LABBE discussed the following overview of the Medicaid
program.

eAdministered by each State under a host of federal rules, with
both sharing in the cost of the program.

eEligible groups per federal law

-Mandatory: Family Medicaid; Newborns and Children in Lowest

Poverty Levels; SSI recipients
-Optional: APA recipients; Denali Kid Care; Pregnant women

eServices allowed per federal law
-Mandatory

-Optional
eFederal law requires each State to have a committee (MCAC) to

advise the Medicaid agency in order to obtain federal matching

funds.
eEstablished by the Social Security Act Amendments of 1965 to pay

for medical assistance for certain individuals and families with
low incomes and resources.

He explained that those the state is required to cover under
Medicaid are temporary assistance recipients, recipients of
Supplemental Security Income (SSI), pregnant women with incomes
below 133 percent of the federal poverty level, and children who

fall at different income levels depending on age. In addition,
optional groups of people _can be served. Currently, <children
whose family income is up to 200 percent of the poverty level are
eligible, as well as certain aged and disabled recipients that
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fit state-only cash assistance grants. About 40 different
M edicaid-eligible —categories exist; states must cover certain
services but can elect to cover others. States are required to
have a medical care advisory committee to receive federal funds.

The Alaska statutes that authorize DHSS to participate in the
Medicaid program fall under AS 47.07 (.020, .030, .035).

MR. LABBE reviewed the eligibility <criteria on the following
chart and pointed out, for reference, that DHSS would be required

to cover a pregnant woman in a family of three with an income
under $24,000.

Eligible Persons
Federally mandated groups include:

Family Medicaid

Newborns and children at lowest poverty levels

SSI recipients

Children at lower poverty levels

Pregnant women at lower poverty levels
Optional groups include:

Some APA recipients

Children at higher poverty levels

Pregnant women of higher poverty levels

E ligibility: In Simpler Terms...

Aged

Blind

Disabled

A Child

A Caretaker of a Child
A Pregnant Woman

CHAIRWOMAN GREEN asked if the SSI program is a federal program.

MR. LABBE said it is 100 percent federally funded and operated.
States are required to provide a state supplement, which in

Alaska, is the adult public assistance payment (APA). SSi
recipients are then eligible for Medicaid. Some of the groups
who receive APA payments are required by federal law, some are
optional. The SSI program started in 1974. Prior to that, the

program was administered by states and required a state match.

MR. LABBE pointed out that Alaska's Medicaid program does not
cover everyone who is low-income. Some states have special
grants and demonstration waivers to cover low-income groups that

are excluded from Alaska's program.

SENATE HES COMMITTEE =20 - November 8, 2001



REPRESENTATIVE DYSON commented that hospitals must spread the
cost of treating folks without <coverage. He asked if other
jurisdictions have figured out how to solve that problem.

MR. LABBE replied that some states have concluded that making
sure that everyone is <covered in some way reduces the cost
s hifting. That is the theory behind Oregon's health plan that
moved toward universal coverage. That program provides coverage
in several ways; part-Medicaid, buy-in programs, part-insurance.
The idea behind it is that if everyone has coverage, some level
of payment takes place so there is less subsidization from cost-

shifting.

REPRESENTATIVE DYSON asked if those states have seen the costs to

third party payers decrease since cost subsidization isn't
happening within institutions.

MR. LABBE said he does not have the answer to that question but
can look into it. He added that he is not aware of any state in
which everyone is fully covered but Hawaii and Tennessee seem to

have the broadest programs.
CHAIRWOMAN GREEN recognized the arrival of Representative Cissna.

REPRESENTATIVE CISSNA pointed out, in reference to Representative
Dyson's question, that the costs of health care have accelerated
so quickly so that everyone is scrambling to keep up with the
costs while nothing has been done to stabilize those costs. She
asked if that is a correct assessment of what has been happening.

MR. LABBE said the fact that costs have accelerated rapidly is
correct and is a national issue. He noted the rate of increase

slowed down for a few years but it is now accelerating again.

MR. LABBE provided the following <chart of federally mandated

services. He pointed out that for children, all the services are
mandatory as the result of a modification of the federal law in
1989. That modification required states to provide necessary
services for a child to correct a condition, even if that service
is not covered in general by the state's Medicaid program. An
example would be physical therapy, which is not listed as a

mandatory service.

Federally Mandated Services - Mandatory Services: Sec. 1905,
Social Security Act

Inpatient hospital services
Outpatient hospital services
Prenatal care

Vaccines for children
Physician services _
Nursing facility services
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Family planning services and supplies

Rural health clinic services o _ _ _
Home health care for persons eligible for skilled-nursing services

Laboratory and x-ray services o .
Pediatric and family nurse practitioner services

Nurse-midwife services ,
Federally qualified health-center (FQHC) services

Early and periodic screening, diagnostic, and treatment (EPSDT)
Children's Services

All medically necessary health care services must be covered for eligible
children.

-Within the scope of mandatory or optional services under Federal law.
-Even if those services are not included as part of the covered services in

that State's plan.
MR. LABBE then discussed the following optional services that

states may elect to cover.

Optional Services
AS 47.07.030

(& Selected by the Alaska Legislature for coverage)

> Ambulatory surgery center services

> Case management services
Chiropractic

Christian Science sanatorium

Clinic services

Community supported living arrangements

> Dental (adults limited to emergency treatment for pain and infection)
Dentures

Diagnostic services

> Durable medical equipment

Emergency hospital services (for hospitals not enrolled)

> Home and community care

Home health

Hospice services

Intermediate Care Facility for the Mentally Retarded (ICF/MR)
Services in an inpatient psychiatric facility for age 65 and older

Medical supplies
Occupational therapy

Optometrist services

> Personal care services

> Physical therapy

Podiatry

> Prescription drugs

Preventive services

Private duty nursing

> Prosthetics and orthotics

> Rehabilitation services (mental health and substance abuse)
Respiratory therapy

Screening services —

> Speech, language and hearing services

> Vision services

V V V Vv Vv v
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MR. LABBE said some of the eligibility groups are up through age
18, but a disabled person who is 20 would be considered a child

for the purpose of the Medicaid package.

CHAIRWOMAN GREEN asked how a minor who is a ward of the state
would be treated.

MR. LABBE said the state currently covers 19 and 20 year olds
under that system. He clarified that home and community based
services are not considered medical services typically so the
state is not required to cover those services for children but it
does have waivers specific to disabled children.

MR. LABBE showed the following list of priority services in
statute.
AS 47.07.035 Priority of medical assistance
Prtor Type of Service FYO1
Recipien Cost
ts
1 Clinical Social Workers Services 0 $0
2 Psychologists Services 0 $0
3 Chiropractic Services 0 $0
4 Advanced Nurse Practitioner Services 0 N/A
5 Adult Dental Services 4,798 $1,699,255
6 Emergency Hospital Services 0 $0
7 Midwife Services 0 N/A
8 Treatment of Speech, Hearing, and 1,686 $920,912
Language Disorders
9 Optometrists Services and Eyeglasses 9, 407 $1,135,807
10 Occupational Therapy 292 $404,894
11 Mammography Screening 928 $33,733
12 Prosthetic Devices 285 $248,949
13 Medical Supplies and Equipment 1, 874 $2,564,022
14 Targeted Case Management Services 0 $0
15 R ehabilitative Services for
Substance Abusers and Emotionally 735 $2,507,124
Disturbed or Chronically Mentally
111 Adults
16 Clinic Services 4, 005 $42,516,123
17 Physical Therapy 9,316 $918,404
18 Personal Care Services m 1,198 $6,251,068
Recipient's Home
19 Prescribed Drugs 26,664 $27,659,154
20 Hospice Care 5 $7.,494
21 Long-Term Care N oninstituticnal 2,246 $55,495,465
Services
22 Inpatient Psychiatric Facility 490 $13,845,681
Services

SENATE HES COMMITTEE -23- November 8, 2001



23 Intermediate Care Facility Services 0 $0
for the Mentally Retarded
24 Intermediate Care Facility Services 0 $0

Source: MMIS MARS MR-0-12 Reports

MR. LABBE said the big costs begin with clinic services, which
are the community mental health clinics. The costs are borne by
total fund dollars, not only general fund dollars which pays

about 33 percent.

CHAIRWOMAN GREEN asked if Mr. Labbe has any suggestions regarding
the list.

MR. LABBE said he does not; he showed the list to point out that

when people talk about going down the list, the program w ill have
to cut one dollar to save 33 cents, and a number of services w ill
be eliminated, such as medical supplies and equipment. When he
has looked at that approach in the past, the question of whether
the Medicaid program w ill no longer cover mental health services
or prescription drugs is the kind of question that has to be
answered. He feels that approach is draconian.

REPRESENTATIVE DYSON asked Mr. Labbe to clarify what he meant by
this approach.

MR. LABBE said he was referring to reducing costs by cutting
services. He stated some services cannot be cut; so,to save $50
m illion in general funds for example, the program would have to
no longer provide prescription drug coverage and other services.

REPRESENTATIVE CISSNA said another way to look at that is to

figure out what the real cost is. When the legislature looks at
any kind of cuts, it needs to know the total cost because the
state w ill lose if it cuts certain things.

MR. LABBE pointed out the Ilist only shows what DHSS spent in
particular service. Several years ago, perhaps in 1994, adult
dental services were added back into the program. At that time,
DHSS found it was spending quite a bit of money on outpatient
hospital services because people who could get no dental care
would show up there when they had a dental emergency. He said
although the Adult Dental Services program is not comprehensive,
it provides relief from pain and infection and reduces the

outpatient service cost. He said his point is that if something
is cut, the cost w ill show up elsewhere.
CHAIRWOMAN GREEN asked if the amounts on the priority list

reflect the amounts actually paid.

MR. LABBE said that is correct.

SENATE HES COMMITTEE -24- November 8, 2001



CHAIRWOMAN GREEN asked how the list of 24 services was
prioritized.

MR. LABBE said the first service on the Ilift would be the first
to go so that the list is in reverse order oftheimportance of
services. He noted the first three items onthelist are not
currently provided. He explained that number 23 refers to

payments to Harborview and number 24 refers to nursing home
payments. DHSS had no expenditures on FY O01. He indicated that
number 24 should probably be removed from the statute since
nursing facility services are mandatory.

CHAIRWOMAN GREEN asked if the first expenditure is number 22.
MR. LABBE said number 22 would be the last service cut.
CHAIRWOMAN GREEN asked, if DHSS ran out of money, would it quit

paying for services for numbers 22, 21, and 20.

MR. LABBE said it would not happen that way and that this is a

difficult issue. When he met with the Finance Committee over the
last several years on this question, they discussed making this
decision before the end of session. The discussion has revolved
around whether it is better to project expenses low and come back
for supplemental funding if necessary. He has found that DHSS
cannot cut services without promulgating regulations and giving
clients notice. In addition, some payments are in the "pipeline"

and there is a payment lag. Therefore, to make a cut effective
and generate the dollar, DHSS has to have this in place at the
first of the fiscal year or shortly thereafter. Once the fiscal
year begins, the regulation process, the client notice process,
and the payment lag run into the next year.

SENATOR TAYLOR commented that legislators have been told during
the session that DHSS w ill have to cut out adult dental services
and other services if the legislature does not act immediately.

However, that does not occur.

MR. LABBE said that happens when DHSS presents a budget and is
told the program w ill only be funded at a certain level. DHSS
then does an impact analysis and that is what it would have to
do. He noted that changing the benefit package would not happen
without a discussion with the legislature.

CHAIRWOMAN GREEN asked Mr. Labbe if he is prohibited from pro-
rating payments if he foresees a shortage.

MR. LABBE said he believes _there is a .federal problem with pro-

ration but he would have to research that further. He said DHSS
has state awuthority to adjust payment rates but certain rules
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apply and the adjustments are not typically across the board.
For example, Alaska statute requires DHSS to pay a fair rate for
health facilities. The same requirement does not exist for
physician rates. He knows in the past, when states have tried to
do across the board cuts, the federal agency says a program

cannot be driven by budget.

REPRESENTATIVE DYSON said he assumes DHSS cannot pro-rate the
qualifying family income.

MR. LABBE said that is correct. Moving on with the presentation,
Mr. Labbe explained each state is required to have a medical care
advisory committee (MCAC), composed of six health care providers
and six consumer representatives. DHSS has aimed for a fair
geographic distribution as well as representatives from the

different user groups and medical fields.

CHAIRWOMAN GREEN asked if a charge of the medical care advisory
committee is to review Medicaid provisions and agencies and

whether it comes up with proposed programs or changes.

MR. LABBE said the committee makes recommendations to DHSS for
regulatory changes and on operational issues. He told committee
members that the MCAC hears from the public and tries to advocate
for all participants, both providers and consumers.

CHAIRWOMAN GREEN asked if the MCAC is supposed to act as an
advocate or lobby.

MR. LABBE said he would not characterize the MCAC that way. He
believes its members are very interested in health care but their
primary role is to make sure the system is working w ell. For
example, DHSS developed a survey of providers, which the MCAC
reviewed and gave DHSS practical feedback and advice.

REPRESENTATIVE DYSON said he believes, by definition, the role of
the MCAC is advocacy.

MR. LABBE said he brings the MCAC a lot of material for review..

CHAIRWOMAN GREEN asked if the MCAC's role is to advise DHSS or
the legislature.

MR. LABBE thought the federal government envisioned the MCACs to
advise the program and to allow program managers to have some

input into the process.

REPRESENTATIVE CISSNA said she felt compelled to say that it s
"sticky" because every singJLe person in Alaska wants to advocate
for help. Therefore, it is difficult to determine when one group

may be asking too much.
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Medicaid Medicare Private Insurance

MR. LABBE said his next chart speaks to what is happening
nationally.

N ationwide Medicaid Expenditure Growth
Converging Trends are Causing
Medicaid Expenditure Growth

elncreasing Inflation in Health Care Market

-Pressure to increase provider payments

-Higher costs for brand and generic prescription drugs
eChanging Health Care U tilization

-Reliance on home & community based services

-Greater use of prescription drugs, new technology
eExpanding Enrollment

-E ligibility expansions

-Growth of the disabled population in Medicaid

-Use of Upper Payment Lim it (UPL) Arrangements

MR. LABBE said, regarding inflation, costs were fairly flat for
awhile but are beginning to increase again. The big issue
nationally is prescription drugs. He thought Mr. Gilbertson might
discuss prescription drugs but he believes that agenda is on the
back burner with Congress right now. He noted states would
benefit if prescription drugs for seniors were covered.

N ational Projected Average Annual Growth Rate in Medicaid,
Medicare, & Private Health Insurance, 2000-2005

MR. LABBE stated:

I think if you look at the next page where it shows the

growth rates projected - Medicaid, Medicare and private
insurance - the one that | thought was interesting here
was that Medicare was lower than Medicaid and private
insurance and | think the Medicare, again, the areas

like prescription drugs, which they don't cover, are
one of the biggest drivers in Medicaid so Medicaid w ill
go up. The other thing that Medicare doesn't really do

much of is long-term care. It's a very short stay
following hospitalization. They say up to 100 days but
it's typically 8 to 10 days that Medicare w ill pay for
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and then if the person stays in a nursing facility, the
primary payer tends to become the Medicaid program,

which is state match. The same thing in the home and
community based services. Medicare does cover some
home health benefit. Again that's more short term but
if you get the Ilonger term supports - personal care
attendant services, some of these things, essentially
it's a state Medicaid business. So | think that's
partly - those areas are growing in Medicaid and the
basic - the hospital and the doctor stuff is probably

Children Growth

90.000 $400,000,000
80.000 $350,000,000
70.000 $300,000,000
60.000 $250,000,000
50.000 $200,000,000
40.000 0,000,000
30.000 $150,000,
20.000 $100,000,000
10,000 $50,000,000
$0 1 Eiigibles
FY97 FY98FY99FYOOFY01FY02FYO03FY04FYO05FY06 _ Expenditures

the same but when you add these prescription drugs,
home care, nursing home care, Medicaid w ill be growing.

MR. LABBE then discussed the information on the following chart.

. Children's eligible recipient numbers
s FYO0l eligible numbers represent 24% of Alaska’s total population
ages 0 - IS
v Average increase in eligible growth over last 4 years has bheen 10.4%
» Children's eligible recipient rate of growth decreased by more than
50% in FY 01
» FY0l average cost per month per eligible child was $280

. Children's expenditures:
m 3% of total FYOl Medicaid expenditures are attributed to Alaska's

children.

% Over the past 4 years, Medicaid's total rate of expenditure growth
has averaged 15%

* Over the past 4 years, the average increase in expenditure growth
for children has been 1B .8%

" 55% _%fl FY 01 expendituregrowth was attributable to increased
eiigibles .-

FY04 through FY06 total projections are based on a simple linear trend with a 7.1%
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r Adult Growth

hsalch spending growth rate applied. Source of Rate: March 2001 Center for Medicare
& Medicaid Services' "National Health Care Expenditures Projections: 2000-2001*.

These projections assume no changes to the existing program.

MR. LABBE explained the chart projects the growth of the Denali
Kid Care program through FY 06. The rate of growth increased
more than 50 percent in FY 01; the future rate of growth is
projected to be lower. DHSS expanded Medicaid services in the
early 1990s when it began to cover children and pregnant women at
a higher income level. DHSS served 77,422 <children last year,

about 24 percent of Alaska's children.

REPRESENTATIVE DYSON asked if any jurisdiction, other than
private health, figured out how to reward and encourage healthy

behaviors.

MR. LABBE said some programs encourage pregnant women to access
prenatal care sooner but he did not think DHSS could reward

certain behaviors.

REPRESENTATIVE CISSNA noted, that Native health agencies are
putting a lot of effort into education because many people do not

know what healthy habits are.

SENATOR TAYLOR pointed out that the number of eligible
participants w ill be less than the funding by FY 06. He asked

for clarification.

MR. LABBE said when the program was implemented, that some of the

costs per person dropped. The later years show that once the
population is well covered, the <costs w ill increase as health
care costs increase so that expenditures w ill exceed the number
of eligible people. He added that same scenario is more evident

on the next chart with the adult population, where the population
is decreasing but the expenditures are increasing.

He pointed out the adult population is made up, primarily, of the
temporary assistance population and pregnant women. DHSS
expanded coverage several years ago so that pregnant women with a
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higher income level were eligible. At the same time, temporary
assistance cases have been lower <cost because those clients
receive coverage based on the fact they receive cash grants: they
do not necessarily apply for the purpose of health coverage.
People move off of the temporary assistance program so that those
who remain are those with the most difficulties in moving into
the work force and frequently have more health problems and use
more services. Consequently, the cost per person has increased

w hile the caseload has dropped.

SENATOR TAYLOR said one of his <concerns regarding t'le previous
chart is how many of the 77,000 children are also covered by the
Public Health Service or private insurance. He noted Medicaid

has become the first payer.

MR. LABBE explained that some children have other health
insurance but that is not a factor that makes a person ineligible

for the Medicaid program. If a client has other insurance,
Medicaid acts as the Ilast payer. In addition, the Medicaid
program may o ffer some benefits that private insurance does not,
for example dental services. He noted that many seniors are

eligible for both Medicare and Medicaid. Medicare pays first but
it does not cover prescription drugs so those drugs are paid
through Medicaid. Payments for Medicare and Medicaid services
are coordinated so that, for example, Medicare may pick up 80
percent of the costs while Medicaid pays the other 20 percent. He
informed members that if private insurance is available, DHSS has
a unit that goes after the insurance company and recovers for the

State.

SENATOR TAYLOR asked why the Medicaid program would cover a b ill
for someone who is eligible for and fully covered by a Native
health service. He questioned why, if +the Native program is
fully paid for with federal funds, the state should get a b ill

for any services for that person.

MR. LABBE said his understanding is that the federal law directs

states to enroll and allow tribal programs to b ill as a way to
help supplement declining appropriations. However, when the
state pays those providers, it claims that payment at 100 percent

federal funds so no general fund payment is being made.

MR. WINKELMAN, legal counsel for the YKC Health Corporation,
explained that Congress views the Alaska Native citizen as a
citizen of Alaska and the United States, and a citizen with a
trust relationship with the federal government. Therefore those
citizens are entitled to both Medicare and Medicaid. The federal
government pays 100 percent for their health care under the FMAP
so no state funds are being expended for Alaska Native Medicaid-

eligible patients.

SENATE HES COMMITTEE -30- November 8, 2001



MR. LABBE <continued his presentation by describing Alaska's
elderly in regard to the Medicaid program.

. Elderly Growth

7.000 $140,000,000

5.000 $120,000,000

5.000 $100,000,000

4.000 $80,000,000

3.000 $60,000,000

2.000 $40,000,000

1,000 $20,000,

$0 i iEiigibles
FV97 FY98FY99 FYOOFYOL FYO2FYO3FY04 FYOSFY06 > Expenditures

FY04 through FYO06 total projections are based on a simple linear
trend with a 7.1% health spending growth rate applied. Source of
R ate: March 2001 Center for Medicare & Medicaid Services'
"N ational Health Care Expenditures Projections: 2000-2001".
These projections assume no changes to the existing program.

the growth of Alaska's senior population in

MR. LABBE pointed out
In terms of

the Medicaid program has been very consistent.

* Elderly Eligible Recipient Number:
Elderly eligible growth has averaged 3% for the past 4 years
Elderly Rate of growth is Medicaid's most consistent
A FY0l average cost per month per eligible elderly person was $1,209

* Elderly Expenditures
Expenditure growth for the elderly has average 12% for 3 years
**20% of FYOL expenditure growth was attributable to increased eiigibles

demographics, he believes the general population is growing at a
lower rate than the senior population. There has been concerned
expressed about long-term care needs in 20 years because of a
large number of seniors who w ill be over age 85. However, the
population that is aging in Alaska typically has more assets and
higher income so they will_not qualify for these programs until
they are in need of nursing home services. The growth is very
predictable. Services for Alaska's elderly comprise a fairly

SENATE HES COMMITTEE -31- November 8, 2001



expensive portion of the Medicaid caseload. Last year, Medicaid

served 7,159 elderly individuals at a cost of $70 million.
However, the services they need are expensive, such as
prescription drugs and long-term care. If those clients did not
have Medicare coverage, Alaska's cost would be very high. DHSS
is required to pay premiums for low-income Medicare
beneficiaries. The federal government matches that payment.

CHAIRWOMAN GREEN asked where the costs for the assisted living
services show up.

MR. LABBE said assisted living services fall under the home and
community based waivers. He noted the <charts show aggregate
costs and that he would provide more detail later.

Disabled Growth

14.000 $400,000,000
12.000 $350,000,000
10,000 $300,000,000
8,000
S000 $150,000,000
4.000 $100,000,000
2.000
Eiigibles
FY97 FY98FY99FY00 FYOL FY02FYO03FYO04FYO05FY06 Expenditures

MS. RYNNIEVA MOSS, staff to Representative Moss, noted that

assisted living homes take in vulnerable adults and apply for
Medicaid waivers. O ften, they provide medical services three
months before the waiver is approved and they cannot be
reimbursed for those three months. It is her understanding that
could be changed at the federal level because assisted living
homes are in the unique position of not being able to be
reimbursed retroactively. She asked Mr. Labbe if he has talked
to the federal government about those possible changes, which, to
her understanding, w ill have to be made legislatively.

MR. LABBE said he has not talked to anyone in the federal
government about retroactive payments. That issue has been under

discussion in the Department of Administration. He stated the
issue is that a person cannot be put on a home and community
based waiver retroactively. If the services begin before a
person has a level of care determination, those services cannot
be paid prior to the date _of determination. He said he has no
new inform ation on that issue but will find out.
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CHAIRWOMAN GREEN announced that the committee would break in 20

minutes for lunch and reconvene at 1:30 p.m.

MR. LABBE continued his presentation and discussed the disabled

clients in Alaska's Medicaid program. He referred to the
following chart and stated that last year, the Medicaid program
served 12,194 clients, both children and adults with

disabilities.

* Disabled Eligible Recipient Number:

** Disabled eligible numbers have maintained a steady
increase of about 5% for 4 years

'® FYOl average cost per month per disabled recipient was
$1,624

. Disabled Expenditures:

** Expenditure growth has averaged more than 17% for 4

years
28% of FYO01 expenditure growth was attributable to

increased eiigibles

CHAIRWOMAN GREEN stated the Mat-Su Valley is growing faster than
any other area of the state, population-wise. She asked Mr.
Labbe if his charts take that growth into account.

MR. LABBE said the projections are from DHSS data.

CHAIRWOMAN GREEN said the projections could bean underestimate.

MR. LABBE said they could go either way and,in fact, DHSS has
been looking into the growth rate in the number of disability

clients. A researcher suggested the disability growth for the
adult public assistance population followed the birth rate plus
18 years. He suspects that as the birth rate dropped, the rate
could level out. He pointed out this <category is the most
expensive on a per person basis. About 50 percent of these

clients also receive Medicare.

REPRESENTATIVE DYSON commented, regarding Senator Taylor's
question about expenditures increasing at a higher rate than
enrollees, the services should be based on the needs of the

people rather than what is available. He asked:

How do we keep new people providing services from being

salesmen who are saying, oh my goodness, there's
another program you can sign up for - you need to do
this - just because the program is available as opposed

to the needs of the client or patient?
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MR. LABBE replied in the medical service area, DHSS is quite
dependent on the physician prescribing services. DHSS also has
case management programs to monitor utilization and to assist
families in finding a more e fficient use of services. He pointed
out that one of the factors that is driving up the <cost of
prescription drugs nationally is not only new technology but
direct advertising. He noted DHSS has a committee that works on

these issues, including education.

REPRESENTATIVE DYSON said he is on a crusade to create a process
where every person who receives assistance from the state only
has to deal with one agency and minimal paperwork. He asked Mr.
Labbe if he believes that is an impractical goal.

MR. LABBE said he believes it is an ambitious goal but it may not

be impractical, especially in some areas. The Division of
Medical Assistance does not directly interact with consumers, for
the most part. Clients submit a public assistance application.

During that process, a client may encounter multiple agents.

REPRESENTATIVE DYSON said he is aware of people who receive
temporary assistance and, in addition, need child care
assistance. Those people have to recap all of their information
and comply with schedules that are very difficult, particularly
in light of the fact that they are dealing with child care and

transportation problems. He said he longs for the day when those
people can fill out one form that would qualify them for several
programs and in which one person acts as the broker for the
family. He asked if any jurisdiction in the country uses such a
process.

MR. LABBE said the State of Oregon is moving into that model and
he believes one or two other states are moving in that direction.

REPRESENTATIVE DYSON said if the state made it work better for
recipients, the delivery of services would become more e fficient

and possibly reduce costs.

MR. LABBE pointed out the Division of Public Assistance has a web
page but he has not been involved in that project.

REPRESENTATIVE CISSNA said she did some volunteer work for a

program for the long-term mentally ill that was established by
the California State Legislature to find a solution similar to
what Representative Dyson suggested. Funding stays with the
client so that if money is saved by hospitalization so that, for
example, some of the clients were able to receive college
educations with the extra funds saved.. She fe lt such a program

is worth looking at.
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MR. LABBE drew attention to the following chart.

Cost Center Growth
Top Ten Expenditure Categories

$140,000,000

$120,000,000

5100,000,000
$80,000,000
560.000.000 »
540.000.000 I}-

520.000.000 j-

9

Categories include Indian Health Services

He explained that the category entitled "Medicaid Other Services"
includes lab work, x-rays, medical supplles, vision, home health,
family planning, physical and speech therapy, and personal care
attendants. He noted that clearly, the largest expenditure
categories are for hospital and physician services. He said the
one area that has remained fairly level is the nursing home

category.

SENATOR TAYLOR asked why such a dramatic increase in hospital
services in two years.

MR, LABBE said that reflects an increase in the caseload of
children.

SENATOR TAYLOR asked if that is due to Denali Kid Care.

MR. LABBE said it 1is. DHSS has added about 18,000 to 20,000
children since 1999. DHSS has also added a new group of disabled
workers dthat can buy into the program. In addition, costs have
increased.

SENATOR TAYLOR said he is floored by the almost 50 percent

increase in costs of physician services over three years and
asked how that can be rationally budgeted for in the next three
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years.

REPRESENTATIVE CISSNA maintained that insurance costs are rising
in the same manner.

SENATOR TAYLOR disagreed and said insurance costs have not
increased 50 percent in two years.

MR. LABBE pointed out the chart shows the total dollars expended,
including Indian Health Service costs. The tribal programs have
had an increasing ability to bill the Indian Health Service so
the data is coming in now. In addition, there have been some

rate increases from the federal government.

SENATOR TAYLOR asked Mr. Labbe if those factors may have skewed
those categories a bit.

MR. LABBE said they have.

CHAIRWOMAN GREEN felt the rate of growth should be fairly static
and that the chart is reflective of what she saw on the Finance

Committee ~ last year - a $40to _$60 million increase in one year
in Medicaid participation. That amount equals half of the
Department of Public Safety's budget. She said that regardless
of how endearing these programs are, the legislature has to ask
iIf this is the best way to provide those services.

MR. LABBE presented four piechartsto demonstrate service use by
the four  population groups.He noted the population group of
children includes newborns; he would prefer to split the ?roup in
two because expenses are much higher for the first year of life.

CHAIRWOMAN GREEN asked Mr. Labbe if he would prefer to separate
out the high incidence children.

MR. LABBE said yes and, similarly, he would like to separate out
costs for pregnant women from the adult category. He plans to
split the groups because the current categories mask what is

going on.

REPRESENTATIVE DYSON asked what percentage of the total state
population are disabled, what percentage are children, and what

percentage is classified as adult.

(I}/IR. LABBE offered to get that information from the Census Bureau
ata.

CHAIRWOMAN GREEN announced the committee would recess until 1:30
p.m.

CHAIRWOMAN GREEN called the subcommittee back to order at 1:40
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.m. and announced the next item on the agenda was an overview of
edicaid fraud.

MR. STEVE BRANCHFLOWER, Director of the Alaska Medicaid Fraud
Control Unit (MFCU), informed subcommittee members that he
distributed a handout that he prepared in May of 2000 for the
Medical Care Advisory Committee. He explained the essential
difference between Medicaid and Medicare is that Medicaid is a
health care pro?ram for low income and disabled people, funded by
the state and federal government, while Medicare is 100 percent
federally funded and provides medical benefits for retired
people. State participation in Medicaid is optional. If states
decide to participate, they must provide certain minimum health
care services, establish a payment structure, and growde for
oversight of the providers. Alaska's split was 50/50 wuntil
Senator Murkowski was ahle to enact legislation that changed the
split to 60/40. Alaska's statutory scheme for its edicaid

program is embodied in AS 47.

MR. BRANCHFLOWER explained that each state that participates in
Medicaid must have a Medicaid 'fraud control unit to investigate
and prosecute crimes against the Medicaid fund. The MFCU 1s a
separately identifiable legal entity. Although it functions as
part of the Department of Law, it is separate from the Division

of Medical Assistance.
The MFCU has three objectives:

« to conduct a statewide program to investigate and criminally
prosecute providers who steal money;
« to investigate fraud in the administration of the program;

« to review complaints of abuse and neglect a%ains_t patients
in health care facilities receiving Medicaid funding.

The MFCU was created in 1992, It is funded with 75 percent
federal funds and 25 percent state funds. The office is staffed
with  two investigators, an internal _auditor, and Mr.
Branchflower. He is cross-designated, meaning he can prosecute
in either state or federal court. Alaska's criminal statutes are
not tailored to the investigation or prosecution of health care
crimes, therefore he often prosecutes in federal court.

REPRESENTATIVE DYSON asked Mr. Branchflower if he recommends
changing Alaska's statutes.

MR. BRANCHFLOWER said he believes there is a lot of room for
improvement and offered to provide suggestions.

REPRESENTATIVE CISSNA maintained that the cost factor of
statutory changes should be taken into consideration.
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MR.  BRANCHFLOWER informed the subcommittee thac the MFCU is
located in the Office of Special Prosecution and Appeals within
the Department of Law. He provided she following statistics ro

show the rising costs per participant:

In FY 99 -

- the total number of participating providers was 3,787
the total number of recipients was 79,777
the number of claims lines processed equaled 3,091,484
the total _reimbursements paid equaled $378,451,845
equaling $4,783.87 per recipient,.

In FY 00 -
the number of providers escalated to 10,345
ohe number of recipients increased to 92,103
the claims lines processed jumped to 4,683,421
the total reimbursements paid was $467 million which
equates to $5070 per recipient.

He pointed out the total, expenditures progressed from $257
millton in FY 95 to $467 million in FY 00. = From 1995 to the
resent, the Medicaid claims paid amounts to almost $2 billion.
HCRA) reports that, nationally, afpprommately 10 to 20 percent of

dollars spent ?o to fraud, waste and abuse, amounting

to a consiaerable amount of money.

MR.  BRANCHFLOWER explained that DMA contracts with the First
Health Services Corporation, to conduct the day-to-day business-'
of DMA.  They enroll Medicaid providers. He pointed out that any
business  that provides aservice to a recipient can become an
enrolled provider, suchas an airline, hotel, or taxi cab
company. ~ First Health Services Corporation also processes
Medicaid claims. DMA has a term contract, with the First Health
Services Corporation, which will soon be up for renewal.

TAPE 01-49, SIDE A

MR. BRANCHFLOWER told the subcommittee that providers can submit
bills to First Health Services Corporation either on paper or
electronically.  More and more providers are submitting claims
electronically because the reimbursement process is much faster.
Essentially, a recipient goes to a provider who provides services
and submits a bill to the First Health Services Corporation. The
claim is  processed and,if approved, a check is deposited
directly in the provider's checking account. The turnaround time
is relatively short and can take a matter of days. Because of,
the high volume of service and claims, the system does not allow
for a check on whether or “not services were actually Prowded.
The whole system runs on good faith. It is only after the fact,
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if an effort is made to reconcile the billings with patient
charts, can fraud be found. Many checks have been put into the
system, but the ability to steal large amounts of money in a

short period of time is there.
CHAIRWOMAN GREEN asked if that is the case nationwide.

MR. BRANCHFLOWER said it is. He then noted that Alaska has what
is called a "fee for service" program, as opposed to health
maintenance organizations (HMOsf. In the H scenario, the
government gives a 8roup of doctors a certain amount of money to
provide services under a contract. Recipients may complain that
the services are not being provided so the HVO is underutilized.
Alaska is_one_of three states with a_fee. for. service program. The
problem here is over-utilization bécause anyone who provides a

service gets paid for it.

REPRESENTATIVE DYSON maintained that with a fee for service
system, services may outweigh demand.

MR. BRANCHFLOWER agreed. He said a reasonable medical necessity
must be associated with the service but, from time to time, the
MFCU sees over-utilization with no justification, for example
over prescribing, over testing, and dver’medication.

REPRESENTATIVE DYSON asked if that occursin non-profit
organizations.

MR. BRANCHFLOWER said it does, He then wenton to explain that
the major components of a Medicaid claim are:

a recipient number

a provider number

date of service

diagnosis

procedure code for the treatmer.t provided
reimbursement

He exhibited a chart of four columns: a description of services,
such as whether the patient 1is new or established or the
appointment was a consultation; _the CPT code; the service
category, which ranges from minimal to comprehensive;, a
description of the =~ services provided; and the Medicaid
reimbursement rate. He pointed out that if a doctor codes a bill
for ‘a comprehensive exam when in actuality the doctor onl
renewed a prescription, the doctor will be reimbursed at a muc
higher rate. In a case that he recentlgy tried, a doctor billed
Medicaid for consultations for almost 80 percent of all of his
billings, which are reimbursed at a higher rate. His billings
equaled $180,000. This doctor did not have the training to
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qualify as a consultant, no other physician had referred an
oatients to him for a consultation, and no consultation too
place. He maintained that trusting providers to act in good
faith works most of the time, but some people take advantage of

the system.

CHAIRWOMAN GREEN asked if the time lag has always been the case
with Medicaid.

MR. BRANCHFLOWER replied, "I think it's in the nature of the
sKstem because when you have hundreds of hundreds of thousands,
there's no way that 'you can have a bureaucracy that would ever

require proof of services provided."

He said it is difficult for him to accept because most people are
used to receiving a service before it is paid for.

REPRESENTATIVE DYSON said he assumes the medical profession has
not been proactive about weeding out the charlatans.

MR. BRANCHFLOWER said these cases are very tough to investigate
and prosecute compared to rape and murder cases because there is
no crime scene, no physical evidence, no eye witnesses and no lab

evidence. In addition, everyone is oppoSed to rape and murder
and jurors have no difficulty understanding the lav; in those
areas. In Medicaid fraud cases, there is no crime scene, no

witnesses, no physical evidence, and juries are dealing with
issues they are not familiar with, such as quality of care.
These fraud cases end up being a battle of the experts. Often,
medical experts within the state do not want to get involved.

REPRESENTATIVE DYSON asked Mr. Branchflower if the medical
profession is doing much to police itself, for examEIe does the
Alaska Medical Association's disciplinary process work well.

MR.  BRANCHFLOWER said he sees a very high level of
rofessionalism in Alaska's medical community but he does not

now whether the profession is policing itself in an effective
manner. He indicated that the medical board has been very

cooperative.

REPRESENTATIVE DYSON asked if doctors report to the MFCU when
they see fraudulent activity.

MR. BRANCHFLOWER said they do not. He acknowledged that reports
can be made anonymously.

REPRESENTATIVE CISSNA asked if proving whether services have been
provided is part of the problem.

MR. BRANCHFLOWER said it 1is. He informed the committee that in
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1997, the DMA contracted with Deloitte and Touche to do some
random audits over a three-year period. Of the 70 audits done, 40
were on-site. In an on-site audit, the auditing team visits the
provider's office and looks at the patient charts to reconcile
the patient chart entries with the billings. As a condition of
enrollment in the Medicaid program, doctors must agree to make
patient files available. Correspondingly, Medicaid recipients

must  waive their doctor-patient privilege. The patient
poPuIatlo_ns of the doctors are usually considerable. So to do a
full audit would be very costly and ‘ineffective. Instead, the

auditing firm consulted with a statistician about its findings
and projected the loss to the entire patient population. A total
of 164 were done. He maintained the single 'most effective
deterrent to fraud and abuse of“Medicaid . funds would be to
.continue the audits. The total cost of the three-year audit"'"was
$1,431,750. He has collected and put back into the state
treasuré/ $2,741,126 since July of 1998. Of the total collected,
$2,112,980 came directly from the audits. In addition, he has
eight audits sitting on his desk, which could bring in an
additional $18 million.  One provider would be liable for $16

million.

CHAIRWOMAN GREEN asked if the audits began after Mr. Branchflower
became employed.

MR. BRANCHFLOWER said the first audit contract was let in
October, 1997, he began in July of 1998. When he began, the

audits were complete and he was the beneficiary of a great amount
of information.

CHAIRWOMAN GREEN asked if the money collected comes through the
court system.

MR. BRANCHFLOWER said he can do one of two things: he can either
prosecute a_Person criminally, in which case he would ask for a
Aall term with restitution. ~ He ackn_ow_ledqed that does not often
appen because these cases are difficult to investigate and
prove. More often he does civil recoveries. After he reviews an
audit, he meets with the provider and his attorney and share the
information in the audit. Usually, once they have reviewed the
findings they find they have "been overpaid. Regulations
?overnlng the Medicaid program require participants to reimburse
or overFayments. Depending_.on. the. conduct®o'f the Prowder, MFCU

can emp o¥ a range of"options, for example treble damages or
filing a ftalselclaim, act. He often, when settling a case, asks

for-'double the reimbursement amount-, 'recovery of investigative
costs, plus interest.

CHAIRWOMAN GREEN asked what happens if the doctor settles but
does not pay.
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MR. BRANCHFLOWER said they always pay. He said many bad thin%s
can happen to providers, one being aisenrollment from the

program. If a hospital that is part of a national chain s
disenrolled, the entire chain might be disenrolled. He indicated
that most providers want to make restitution because many times
the problems are caused by billing or human errors.

SENATOR DAVIS asked if the settlement money gioes directly to the
state or whether it is shared with the federal government.

MR. BRANCHFLOWER said that depends on the settlement but usuallzlc{J

a portion goes to _the ~federal, government. In actualitﬁ, M
sends the' check to the Division of Medical Assistance where the
apportionment is made. Sometimes he also settles with the

federal government in_ which it keeps the money. In one case, a
national hospital chain settled a national case, which was f_||ed
by the federal government with help from the states. He received
a check from which the federal portion had already been

subtracted.

REPRESENTATIVE CISSNA indicated that Mr. Branchflower said it is
incumbent upon the providers to know the rules but she expressed

concern that when she was more actively involved in the Medicaid
program in the early 1990s, the standards were a moving target.
She maintained that ‘many providers are small non-profit agencies.

MR.  BRANCHFLOWER  agreed  that many providers are very
unsophisticated regarding the rules and regulations.

REPRESENTATIVE CISSNA said that to be a player, a provider almost
has to be affiliated with a national group to be safe and not

make mistakes because of the sophistication that is required.

MR. BRANCHFLOWER responded that the larger the provider, meaning
the more services that are provided, the greater the risk that
when somethln? ?oes wrong it will involve a major chunk of
change.  For that reason, ‘those people hire experts to do their
billing. On the other hand, the “mom and Eop' business cannot
afford to do that. That is a legitimate problem because all are
required to play by the same rules. One of the ways the Medicaid
rogram aids all "providers is mmy drafting- a-vprovider__manuall.
very enro 1leeffSP&iferW ff®oneT'of..these “how to" books',depending on
provider - type. In his estimation", ‘'those «*manuals need to be
revised. They are out-of-date and lack specificity. He
suggested once revised, the manuals should be reviewed by a
lawyer or someone who could be called upon to prosecute a case.
He cautioned that provider manuals are cften an abbreviated form
of the regulations and he believes the manuals should be more “in
sync." e feels a lawyer who might be called upon to prosecute
someone should have a harrd in reviewing the provider manual
because a common defense is that the information in the provider
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manual was unclear.

MR. BRANCHFLOWER felt another issue, that'-merits follow-up is the
fact-that’no record is kept when a provider calls First Health
Services Corporation for clarification .or information.
Consequently,.*wjien he,.questions a provider about not following a
rocedure 'in*'the. manual., he is told the provider called 'First
'HeaTtH"'Services'™Corporati bn"“and wais*told what he"'was doing was
acceptable." The First Health Services Corporation provides
assistance; however, it needs to document those calls.

REPRESENTATIVE CISSNA asked if e-mail responses to questions
would be considered proof in court.

MR. BRANCHFLOWER said it would and that a copy of the message
should be placed in the provider's file.

SENATOR TAYLOR asked what the acronym CPT represents.

MR. BRANCHFLOWER said it is an acronym for a current procedural
terminology code. Providers agree to use a universal language of
services. ~ Each service is assigned a particular number so that
instead of having to fully describe each service, a number can be

assigned.
SENATOR TAYLOR asked if it was derived from the California code.

MR. BRANCHFLOWER said it was derived from the American Medical
Associlation.

SENATOR TAYLOR commented:

Which was a code that they had to come up with when
they first came up with the system because the gross
abuse and thievery within the system and compounding of
bills was so out of control that they actually werr ::
California and other places in the United States tried
to figure out what the average high price [indisc.] was
for all services and then said to the doc, you're going
to get to bill this amount for this procedural service.

CHAIRWOMAN GREEN asked who writes the manuals.

MR. LABBE answered, "First Health drafts the manual - it's Kkind
of a joint effort."”

CHAIRMOMAN ~ GREEN  asked if the manual is a regulatory
interpretation of state law.

MR. BRANCHFLOWER said it is a summary of statutes and
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regulations. He then explained that a major glitch m che system
is that DMA does not send explanation of benefit (EOS) forms to
every recipient. EOB forms are a way of informing recipients of
the services providers are claiming to have performed. Medicaid
patien'trsalmost:"'enever get an explanation of benefits. A random
sample of 400 EOBs are sent out on a monthly basis by DMA even
though there are thousands of remﬁlents and recipients are not
required to respond and return the EOBs. Historically, DMA

receives very few responses. Requiring Medicaid recipients tt
respond, as a condition of eligibility, would provide another

layer of protection.

CHAIRWOMAN GREEN asked if such a requirement would require
legislation.

MR. BRANCHFLOWER thought that could be done administratively.
CHAIRWOMAN GREEN recalled that in days past, when patients were

expected to pay the bill at the time of service, the patient
would notice when costs increased and payment acted as a term cf
approval.  She felt that another condition of eligibility cculd

be to require patients to fill out a form at the time cf service.

MR. BRANCHFLOWER said he attends Medicaid conferences nationwide
and is aware of what other states provide. He feels Alaska
provides a "Cadillac" system in the level of services provided to
recipients. He believes if recipients were required to answer
EOBs and the number of EOBs is increased, that action would have
a chilling effect on the ability of providers to file fraudulent

claims.

CHAIRWOMAN GREEN asked Mr. Branchflower if the subcommctcee cculd
look at other states' models regarding what is required of
recipients in relation to verification of services.

MR. BRANCHFLOWER said it could, and recipient responses would be
successful especially if the form is one page and postagbe paid
envelopes are provided. He noted an added benefit would be that

those who do not respond could be tracked.
CHAIRWOMAN GREEN asked if that would require legislation.

MR. BRANCHFLOWER was not sure. He went on to explain that the
Medicaid program does exclude payment for certain services, those

being:

« expenses not reasonably necessary to the diagnosis and
treatment of an illness;

« items and services notjproperly described;

« school check-ups;
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cosmetic surgery;
telephone consultations;

sex change operations;
services for inmates who are in custody; and

weight loss therapy.

MR. BRANCHFLOWER informed the committee that the federal laws are
much more comprehensive than the laws of the State of Alaska.
Federal laws include the False Claims Act, statutes dealing with
false statements, mail fraud, wire fraud, money Ia :r.derir.g.
sPecmc statutes that deal with Medicaid and Medicare fraud, me
RICO  statutes, the Health Insurance Portability and
Accountability Act (HIPAA), conspiracy, theft cf government
property, obstruction of justice and anti-kickback statutes. In
contrast, Alaska has theft statutes that are "one size fits all,"
arid.Mstatutes.-.dealing" with forgery, scheme to defraud, falsifying
business records, and misconduct involving a controlled substance

statutes'.

CHAIRWOMAN GREEN asked if Alaska statutes should specifically
address welfare fraud.

MR. BRANCHFLOWER said he believes so. ~ He noted Alaska has no
statutes tailored toward health care crimes.

TAPE 01-49, SIDE B

MR. BRANCHFLOWER said he has been surveying statutes from all 50
ﬂUHSdICtIOﬂS during the last few days and when he retires in
une, he plans to go through all of the statutes and come up with
a model statutory scheme. He then listed the following common

rip-offs used in Medicaid fraud:

billing for goods and services not provided;
billing for phantom patient visits;

upcoding;

unbundling;

double billing;

billing for medically unnecessary services;
billing for non-covered services;

billing Medicaid higher than other payers; and
kickbacks.

In terms of crimes against persons and patient abuse ,Alaska  has
a very good statutor%/ scheme that deals with crimes ofviolence
and endangering a welfare or vulnerable patient. He noted he
prosecuted a doctor in. Fairbanks earlier this year who was
exchanging prescriptions with some of his female patients for
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sex. The doctor was billing Medicaid for "services" that he was
not actually providing and Medicaid was paying for the

prescriptions.

MR.  BRANCHFLOWER  reviewed  several slides tha~ . 8-
investigative tools available to him. Federal lav: req . 1
and the Department of Law to have a memorandum of understanding.
The original memorandum of understanding dated oack tt 19511; m
1999 it was redrafted and renewed. He then informed the
subcommittee that as of this mornln%, MFCU has 51 investigations
open. He then reviewed a chart of the investigative process.

CHAIRWOMAN GREEN asked about the MFCU budget.

MR. BRANCHFLOWER said that MFCU spent $460,000 last year and the
unit was able to bring in over $2 million. In addition, the MFCU
budget,is comprised of 75ypercent-- federal- funds and 25 percent

state funds.

CHAIRWOMAN GREEN noted that if 10 to 20 percent of the Medicaid
budget is used fraudulently, it would not take many years to add
up to a few billion dollars. She then asked if anyone has been

administratively sanctioned.

MR.  BRANCHFLOWER said that DMA has a regulatory system thar
provides for sanctions, meaning the equivalent r: ar. "a.: .sa:.. .
is filed against a provider and a hearing is held t: de--rm:
whether the accusation hasmerit. _Thelorowder car. be
disenrolled. He explained that it is similar to the adjudicatory
process but is done at the administrative level.

CHAIRWOMAN GREEN asked if that is a common occurrence.

MR.  BRANCHFLOWER stated that, to his knowledge, DMA has
sanctioned one provider since 1995,

CHAIRWOMAN GREEN asked what happened to the others.

MR.  BRANCHFLOWER deferred to Mr. Labbe for an answer to_ that
question. He then indicated that of the 164 Deloitte and Touche

audits, he has taken over less than 20. Federal law says that if
the MFCU refers a case to DMA in which a loss has been
identified, then DMA is required by law to institute an action to
recover the identified overpayment.

CHAIRWOMAN GREEN asked if DMA reports back to the MFCU when cases
have been resolved.

MR. BRANCHFLOWER said 1t does not. He said in the last three

ears, he has identified; with the assistance of the Deloitte and
ouche audits, $22,300,000 in overpayments. He has sent letters
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to DMA in each case c_itin% the federal statutes;,.and...asking VA to
undertake administrative hearings to recover that money. He does

not know the status of those cases.

CHAIRWOMAN GREEN asked how many people work in the recovery
effort at DMA

MR. BRANCHFLOWER said he knows of one person.

CHAIRWOMAN GREEN asked if the federal agency ac:s as a watchdog
to make sure overpayments are collected or whethe: that is a

state function.

MR. BRANCHFLOWER said the watchdog a%ency is the Office of the
Inspector General. A.laska is one of the only states that office
does not have a presence in. In terms of Tequirements, states
are required to follow federal regulations as a ;
funding the Medicaid program. One of'chose regulations sacs tr.ac
if the MFCU refers, a.“case ,,to the. DMA for recovery, DMA is
required to try to get the money back. He sre'pea”gd™ah/.:t;he;yidsi.,
three years he sent 140 letterV... tbTIDMAy?"afnc>Untingv:-: to mmQuer>r§2i

He referred them to DMA because the cases are net

million".
sufficiently strong in terms of evidence for him to pursue in
court. Those cases are better suited to be handled on an

administrative basis. Different standards cf proof, rules of
evidence and rules of procedure apply.

CHAIRWOMAN GREEN asked why the Office of the Inspector General
does not have an office in Alaska.

MR. ~BRANCHFLOWER said it seems to him that Alaska has a
sufficient volume of dollars to merit its presence but he is not

aware of the reason.

REPRESENTATIVE CISSNA asked if, regarding the audits, an appeal
procedure exists.

MR. BRANCHFLOWER said that when he refers a case -:
meet with the é)rowder and offer them an opp:rtur.:"y ~’
the audit. ftentimes there are explanations @i
perhaps an x-ray was missing from a patient's file. s,
corresponding reductions in the overpayments.  Th-r fiuh.ugs a:-
calculated on the basis of 100 patients. Perhaps the auditor
finds a lack of documentation for $150 worth of services. The
mathematician then extrapolates to the entire patient population
the probability that there are undocumented servio.s throughout
the patient population based upon that number. That formula
motivates providers to get the first figure lowered.

REPRESENTATIVE CISSNA asked if a filtering process exists to
separate those who may have made a mistake from those who
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intentionally commit fraud.

MR. BRANCHFLOWER said that Representative Cissr.a 1put her fence:
on one of the most difficult jobs of his agency. r.ey muse ;-oye
the strength of evidence and decidewhich cases ir.vclve ecre::;:..s
conduct. It is  very difficult toprovethese cases t:. court
because they often involve questions of medical necessity and
medical Jud]gment. He said defining fraud 1is also a matter cf
semantics. The problem occurs when one gets away from the extreme
cases. Many of those cases lend themselves well

administrative hearings.

REPRESENTATIVE DYSON asked if he gets any referrals from, the
Ombudsman.

MR. BRANCHFLOWER said he does not. He said his jurisdiction is
limited by institutions funded by federal dollars so he is not
involved with the Pioneers' Homes. He noted that most of the
MFCU's work deals with conduct of providers; recipient problems
are investigated by another lawyer in the Department of Law.

CHAIRWOMAN GREEN asked how to go about continuing the audits.

MR. BRANCHFLOWERsaid he is unaware of the mechanics cf the
initial audits. He thought it was dene via an executive

decision.

SENATOR TAYLOR asked Mr. Branchflower when he will "run cut" of
new audits.

MR. BRANCHFLOWER said he just finished Iockin? a: the Lee -
of 33; of those he kept about 8 When he fetishes w.: :rg

those, the "grist for his mill" will be gone.

CHAIRWOMAN GREEN asked what percentage Deloitte Touche would have
and how many prosecutors would be needed.

MR. BRANCHFLOWER said the first year Deloitte Touche did 70 and
about 30 the second year. He pointed out that is a realistic
number because a lot of factors are considered when selecting
providers. He meets with the auditors once per month to discuss
provider issues and fraud issues. If certain names continue to
come up, an audit may be planned. He surmised that the audits

have a high deterrent value on all providers.

SENATOR TAYLOR told Mr. Branchflower that the Senate Judiciary
Committee would introduce legislation for him. He then asked Mr.
Branchflower his opinion of using partial payment of claims as
another tool to get recipients to respond to the EOBs. He
pointed out if the patient “must pay 5 ‘percent cf the c:s: -- a
visit, the patient may pay more attention t: :he a:' .m : « -
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bill.

MR. BRANCHFLOWER said he feels that is a political questicr.. He
does not disagree with that approach, but sai that some

recipients are very poor.

CHAIRWMOMAN GREEN thanked Mr. Branchflower for his presentation
and asked Mr. Labbe to complete his.

MR. LABBE continued with his power point presentation (page 19)
and discussed the ten fastest %rowmg categories of service over
the last three years. The number of persons on the "Adults With

Physical Disabilities waiver (APD) grew rapidly, based or. pent up
demand.

CHAIRWOMAN GREEN asked when that category cf individuals began is
receive Sservices.

MR. LABBE said it was in 1993 or 1994. The first year about 5
people were eligible for the APC waiver and then it went way up.

CHAIRMOMAN GREEN asked what has caused such an increase between
1999 and 2001.

MR. LABBE said that for a number of years the pro?ram was
administered by the Division of Mental Health and Developmental
Disabilities and the adult disabled were "submerged" into the
much larger waiver for the developmentally disabled. The program
was moved to the Division of Senitor Services where people became
more aware of the backlog. He said in addition, the Supreme
Court issued a decision that stimulated a lot of interest in
community-based services for people with disabilities. He said
he does not believe the same level of growth will continue.

MR. LABBE explained the second fastest growing category of
service is for_ residential psychiatric treatment centers iRPTC)
for children. Two facilities are located withir. the state. Last
ear about 596 clients were served. Alaska clients are also
eing served in about 15 out-of-state facilities. DMA has been
working with the Alaska Mental Health 3oard on a project to
investrgate how Alaska children ended up in out-of-state
facilitres. At one point in time, about 75 percent of those
children were in state custody but the opposite iIs true row. DVA
and the Alaska Mental Health Board are also looking a- wh-':e:

enough in-state capacity exists.

CHAIRMOMAN GREEN asked for a description of the type of child who
would need these services.

MR. LABBE said these children are generally between 10 and 18
with serious emotional disturbances. hey are sometimes
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dangerous to themselves.

SENATOR TAYLOR asked, "Usually they are not in _the custody of the
state anymore, but the numbers have gone up. That's bizarre."

MR. LABBE said at one point that -category was made up
predominantly of children in custody and now about 75 percent are
not in custody. That is one of ‘the issues being studied and

whether there are better ways to approach that.

REPRESENTATIVE DYSON noted that the residential treatment centers
can be very expensive, up to $700 to $800 per day.

MR. LABEE said there have been a few at that level but now the
rates are more uniform. The maximum rate for out-of-state
facilities i:)ald by the state is $330 per day. Costs out-of-state
are typically lower than in state.

REPRESENTATIVE CISSNA asked Mr. Labbe if there are other costs,
such as educational fees.

MR. LABBE said he believes the Department of Education and school
districts pay for educational costs of children in residential

facilities.

REPRESENTATIVE CISSNA clarified that the school district in which
the parents reside pay for the cost. She stated that legislators
need to know the total cost of sending clients to residential

facilities.
CHAIRWOMAN GREEN asked about the CCMC waiver category.

MR. LABBE explained it represents children with complex medical
coverage, such as a child who requires a ventilator. He then
referred to page 20 and explained that it compares waiver and
nursing home costs. Looking at the demographics, Alaska can
expect to have a large segment of its population in need of these
kinds of services in the future. The legislative Long Term Care
Task Force discussed that issue quite a bit. The chart
illustrates the issue of developing community-based services as
an alternative to more expensive institutional services.  The
condition to qualify for elderly community-based waiver service
Is the same as the condition to qualify for a nursing home. The
chart demonstrates the cost-effectiveness or cost-avoidance of
using community-hased services waivers.

SENATOR TAYLOR said that waiver has only been in place for about
two years, as he co-sponsored legislation to create it. He asked
about the status of requlations for that waiver and then
clarified that he was referring to the adult assisted living

program.

SENATE HES COMMITTEE -50- November 8, 2001



MR. ELMER LINDSTROM, Deputy Commissioner, Department of Health
and Social Services (D SS?, said an assisted I|V|ng1_ licensure
bill first passed in ‘about 1993. Facilities were licensed as
assisted living facilities from that point forward and at this
time, there are more beds in assisted living homes than in
nursing homes. However, the funding mechanism is complicated
because there are some private pay individuals, people who
receive general relief, which is paid with general fund dollars,

and people who receive some reimbursement for assisted living
services through the Medicaid waiver. The Dbill that passed
several years ago, Senator Mike Miller's bill, ‘increased the

eneral relief payment, which is outside of the jurisdiction of
MA. He noted regulations were promulgated with some provisions
relating to licensing requirements and background checks.  One
phase of those regulations have been filed; another portion is
still being reviewed internally and have not yet been adopted.
Another set of general relief regulations pertain to general
relief reimbursement. During the public comment period, many
comments were received and a number of changes were proposed by
the agency. The draft regulations then went out again for public
comment. The comment perrod is now closed and the Departments of
Administration and Health and Social Services are still reviewing

the comments.

CHAIRMOMAN GREEN said one issue she believes will continue to
surface is the concern that licensure falls under the

jurisdiction of DHSS.

MR. LINDSTROM said it is particularly complex when two agencies
are involved. The Department of Administration licenses assisted
living homes primarily for the senior population. DHSS licenses
assisted living homes under the same lav;, and regulations for
mentally ill individuals residing in assisted living homes.

TAPE 01-50, SIDE A

SENATOR TAYLOR said he believes the assisted living home amount
needs to be increased three or four times.

MR. LABBE said, according to the 2000 Census, Alaska's total
population is 626,932. The number of children under 18 is
190,587.  The number of adults 18 to 65 eg)uals 400,610.  The
number of elderly Alaskans over 65 equals 35,735,

MR. LINDSTROM told subcommittee members that the 2000 Census does
contain disability status for the civilian non-institutionalized
population in Alaska. ~ He was not aware of what definition of
‘disability™ was used. The Census de5|dgnated apprommatelg/ 12
percent of Alaska's population disabled, amounting to 75,735
individuals.  That category does not contain a breakdown for
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children under the age of 5, but the number of disabled aged 5 to
20 years was 12,387; the number of disabled aged 21 to 64 was
47,357; and the number over the age of 65 was 15,991.

REPRESENTATIVE DYSON asked if the folks that pay their own costs
are included in the chart.

MR. LABBE said they are not; the chart only represents Medicaid
clients. He pointed out the standard used for eligibility for
the disability category is tied to the Social Security
Administration’s disability definition, which is fairly rigorous.
Therefore, many people are disabled who do not meet that

standard.

MR. LABBE referred to page 21 of his power point presentation and
said on average, states spent 14.7 percent of their general fund
expenditures on their Medicaid programs in FY 01 while Alaska
spent 10.8 percent. Alaska was 46th in the nation for state fund
spending during FY 98. In terms of total expenditures, Alaska

ranks low because it has a small population.

CHAIRWOMAN GREEN asked if Alaska's number is skewed upward
because it does not have a county system.

MR. LABBE said in terms of state Medicaid programs, a few states
have a county share but most programs are centrally administered.
He offered to provide more back-up material from the reports
these numbers were generated from.

SENATOR TAYLOR expressed concern that when comparisons are made

with Alaska's general fund exPenditures,
for the last - gosh | don't know how many years now

- we've been involved in an exercise in Juneau creating
other quote, special funds. And every time a
department or agency wanted to go outand [indisc.] a
little more income for their agency, they went out and
created a new fee schedule and their new fee schedule
became part of their specific fund base for their
agency - whether it was $5 bucks additional per license
for everK person who wanted to catch a king salmon so
the fis and game department got a si(fmificant
increase. And rather than have the budget reflect the
[indisc.] Department of Fish and Game had gone up, what
we did was we called that other funds - not general
funds, other funds. And that other funds [indisc.] we
make certain it's not dedicated of course, we make
certain it goes to the Department of Fish and Game. So
their budget actually went up $5 million bucks but does
that reflect as a general fund? No, the general fund
budget didn't go up. So when | see a comparison being
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made between what is stated as general fund allocation,
and a comparison is then made up of what our
expenditures are either per capita or on a national
level, it really is becoming less and less of a
meanlngful comparison is all I'm getting at....

MR. LABBE stated that would lower Alaska's percentage.

SENATOR TAYLOR said it should, and that is what he was getting
at.

MR. LABBE referred to the following chart and said the purpose of

Average Annual Cost per Eligible Medicaid Beneficiary
Federal and State Shares(FY91 through FY0O1l Actuals)
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the graph is to show that over the last 10 years, the gieneral
fund outlay has not been extreme in terms of increases. Although
the total cost of the program has increased, most of the increase
has been with federal funds- He noted between 1994 and 1999, the
average general fund increase was about 3 percent per year. The
federal Increase was 16 or 17 percent per year. He felt that was
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primarily due to the match rate change, but also Alaska has been
progressive in maximizing the 100 percent IHS reimbursement and
In taklng other cost containment measures. He said he is always
concerned about the cost of the general fund. He stated that a 3
percent increase per year per person is not too bad. Essentially,
the state is cost shifting and trying to avoid cost shifting by

the federal government.

CHAIRWOMAN GREEN said if one looks at the increase from 1991 to
2001 in total funds, it amounts to about a 75 percent increase.
She said she is concerned about accepting a prior year increase
as the norm and that the federal match rate will continue because
at some point, the state will have no control over the cost.

MR. LABBE said he agrees with Mr. Gilbertson's concern that
Congress needs to take an honest look at that match rate. DMA
has been_dom% some work internally to help sup[)ort Senator
Murkowski's effort by providing data and looking at what other
private payers pay in Alaska relative to what they pay in other
states. now has access to a program ‘that provides
expenditures by codes in other areas and has started to compile
information that shows that Alaska's payment per beneficiary is
higher than most states. It is also higher for Blue Cross or
Aetna by a similar percentage. Hefelt that demonstrates that
costs are higher in Alaska, not that the state is overpaying.

SENATOR TAYLOR said: _ _ _ _
You are living in a world that 1is so Alice in

Wonderland, none of us are in Kansas anymore. As your
local hospital what the bill is for a room for a day.
Do you know what the answer s you're going to get
back? You will find out that that local hospital has
probably six or seven schedules for what that room is

worth. I't's worth this much if you're a Medicare
patient, it's worth this much if you're a Medicaid
patient, it's worth this much if you're Blue Cross,.

You'll find that's right at the tog because everybody
else has some advocacy group that comes in and
negotiates with that hospital to set rates. Probabl
the most controversial thing | got my little nose stuc
into for the last two or three years was when | took on
%/ou guys on the issue of the revolving door on rate
earings and when we were going to make some decisions
and how are we going to set them and then Torgy jumped
in too and says, look, if you don't want to just take
care of part of the problem, 1'Il take care of all of
it and I'lIl set your rates for you. AIl of a sudden
people decided to get to the table.
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| can guarantee you, the marketplace has absolutely
nothing to do with anythin% going on out there. [It's
all bureaucracy and you as bureaucrats get to negotiate
with hospitals what you're going to pay and they
negotiate back with you guys and then the insurance
industry shows up and they try and do some of the same
stuff. There's literally a rate out there for the guy
who has no insurance but has a business and can pay his
bills. Then there's a separate rate, a different one
for the insurance company and a different rate for each
state agency so why take and compare based on zip codes
what somebody may be paying in Arkansas? It's just
that the Arkansas docs and the hospitals haven't raped
their people down there yet but believe me, they're
coming around the corner just like you guys have so
badly in California that when the federal government
started this whole process, they had to go down there
and take an average because they were seeing a cost

or bills coming in from doctors, where in a six month
period the price of the same process in surgery and so
on had gone up 200 percent with the same doc because he
was bidding each time to see, well, he'd tell the guy
he's playing golf with, well gosh, | got $200 for an
appendectomy last week and the other guy said, well b
%osh George, you get $200, my appendectomy is wort
300 so he would charge three and the next week the
other guy charges four and it just kept evolving up.

So, I don't know where any of that gets us - what it
gets me - it gets me very frustrated thatwe havean
awful lot of state and federal bureaucratsinvolved  in

the ﬁrocess of setting rates which we then have to fund
in the form of a budget that's going to cap out within
the next year or two at a billion dollars just for this

state....
SENATOR TAYLOR said he really believes that if we don't pay
attention to this and find a solution, we will find a lot of

people relying on services that the state will not be able to
provide.

MR. LABBE said that across the nation Alaska ranks number 47 in
total expenditures for Medicaid. He explained that a Supreme
Court decision regarding the Americans With Disabilities Act said
that the state would be required to provide services that would
permit individuals to live in the community rather than an
Institution. The case calle_d Olmstead involved a couple of women
in Georgia who were in a state hospital. Their medical providers
felt could leave the hospital, but the state wasn't moving them
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out.

The plaintiffs won that and since that time, there has been quite
a bit of work around the country. His division was told by the
federal Medicaid A%ency (HCFA) that the Medicaid Program can help
states comply with the Supreme Court decision, hecause the
federal government will help share in the expense with community
based services. Alaska has moved further along than many states
in terms of our community base care program and closed Harbor
View, consistent with the ‘view that people aren't mapproprlatel){
institutionalized and that there are options. They are stil
waiting lists of issues for services and significant capacity
problems in terms of people providing supports in the community,
especially in smaller communities. Medicaid can help these issues
and that's what they have been doing through the home and

community based waivers.

CHAIRMAN GREEN thanked him for his testimony and further
discussions would be needed.

MR. LABBE added that there were several things that Steve
Branchflower mentioned and he wanted to respond to one comment
that was misunderstood. When he said we were only one of three
states that operate in the fee for service Medicaid Program and
all the rest have HMOs, -every state has a fee for service
program. Many of them also have an HMO. You have the same dynamic
in 50 states of providers b|_|||né; and some states have a
percentage of their population signed up on the prepaid plan, but
it's still less than 50% of the total national Medicaid

population involving HMOs.

SENATOR TAYLOR said a Sitka constituent had a question about what
an alcohol counselor can be called and how they get reimbursed
based upon that. The legislature passed a law or there was a
regulation saying that a person needed to have a master's degree

or better to be In alcohol counseling.

MR. LABBE responded that the Mental Health has that kind of rule,
but he didn't think that was required for alcohol.

SENATOR TAYLOR asked him to look into it and he agreed.

SEI\(IjAEOR DAVIS asked him to address the building manual and the
audits.

MR. LABBE replied that they were directed by the legislature in
'97 to initiate a series "of cost containment actions, one of

which was the provider audits. They have to work through
backlogs.

SENATOR DAVIS asked if they have administrative procedures for
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prosecution and how many people are working in that area. She
also wanted to know how many cases he had been able to get funds

for.

An unidentified woman responded that just doing this in the
spirit of prosecution is sometimes a negative way to look at it,

because there were built-in improvements.

MR. LABBE said that the focus was particularly on the patient and
one of the problems with the $22 million is what Mr. Branchflower
perceives are the draft reports from the contractor concurrently
with the state. The state had to make a number of policy changes,

which is a lengthy process.

For the most part, we didn't do the extrapolation
because this was like our first time really going out.
What we are doing is working on compliance and
correction...If you look at our physician expenditures,
they're Jaractically flat for about three years before
we expand the populations. So, | believe the attempt of
the legislature was to slow the growth of the program,
It was not aimed so much at the recovery mode.We had

some problems with it, too.

SENATOR TAYLOR thanked him for his excellent presentation and
said they would next take public testimony.

4:09

MR. BILL HOGAN, Executive Director, Life(iuest Regional Health
Center, said he is also a member of the Alaska Community Mental

Health Services Association, which is the mental health providers
association. Today he is speaking for the Alaska Mental Health

Board. He said:

Programs such as Alaska Temporary Assistance program,
Adult Public Assistance and General Relief provide
basic support for many Alaskans, helping them to meet
fundamental expenses such as food, shelter, clothing
and transportation. Whether transitional or long-term
in nature, these programs allow participants to live as
independently as possible and with dignity in their
community of choice. These programs also help Alaskans
avoid homelessness and minimize higher costs, more
restrictive settings, including hospitalization,
nursing home placement and incarceration.

The Board asked that _the subcommittee as they review
programs, do so based on the following principles:
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« AIll Alaskans have the basic human need to achieve
and maintain the highest possible level of
independence.

« The State has a responsibility to address the
basic human needs of individuals who do not have
ether means to meet those needs on either a short
or long-term basis.

0o Support levels should be sufficient to allow
individual to live with dignity in the community

« Programs should be readily accessible to eligible
applicants.

« Programs and services should be managed to promote
efficiency and maximize resources.

MR. HOGAN recommended they review the programs in a thoughtful
manner.

« None of the proposed changes have a negative impact
on the ability of participants to meet basic living
needs.

« Review of the programs should be on a program-by-
program basis.

« No major changes should be made without meaningful
input from the program recipients.

MR. HOGAN said he firmly believes that as a provider they have an
obligation to the taxpayers of Alaska and the legislature to make
sure they are %ettlng the best bang for the buck. He said they

are concerned about access.

In many instances publicly funded programs are the only
source of health care for many Alaskans and that's not
entirely true for a number of folks who have no
insurance at this point. Without Medicaid and other
publicly funded health care programs, many persons
would have nothing.

He emphasized the importance of treating mental illness and
mental health care in a similar way to ﬁhyswal health. The
Surgeon General's Report on Mental Health from 1999 - 2000
advocates strongly for states passing mental health parity
legislation and the federal government just passed a mental

health parity law,

He wanted to comment on Representative Dyson's suggestion to
begln looking at mtegratlnﬁ primary care mental health and
substance abuse. Most mental health and' substance abuse providers
feel that makes a lot of sense and many communities need a one-
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stoE shop where people can go and get everything they need
without being shuffled.

Also, many mental health providers have undertaken an effort to
develop corporate compliance plans in regards to Medicaid and
Medicare fraud. They have nad at least one consultant up from
down south to help mental health centers begin to develop their
compliance limits. The Medicaid regulations are very complicated
and they are equally complicated for providers to comply with.

As a Mental Health Board member, they are concerned about out-of-
state placement for kids. There are "about 250 kids for about $14

million.

We are committed to develop in-state capacity to keep
kids in Alaska close to their own homes. It's pretty
difficult to do family therapy witha kid and try to
reunite a child with their family of natural origin if
the kid is in ldaho or Montana...

MR.HOGAN next commented on the disabled and his best guess at
prevalence of mentally disabled in Alaska is about 24,000
individuals or about 4% of the population. If the 75,000 figure
Is accurate, it might be safe to say about a third of those are

mentally disabled.

An unidentified person asked how many were related to fetal
alcohol syndrome.

MR. HOGAN guessed about 10 - 15 percent, but it could be higher.

MS. LILA BERRY, Manager, Circle of Care, said she wanted to
discuss care coordination. She explained that Circle of Care
began about 12 years ago in response to a community tragedy where
an elderly woman who lived b{ herself had many people involved in
her care, but no one really knew about her day-to-day activities.
So there was no coordination. She died and was found several days

later.

MS. BERRY said that geriatric care coordinators can he found in
all parts of the United States and many parts of the world. They
assist seniors and adults with physical disabilities with dom%
screenings, consultation and assessments to heli) people ge
through mazes of eligibility. She helps them problem solve and
obtain services so that they stay as safe and healthy as
possible. This may mean assisting seniors who cannot afford their
current housing, their food or their medication and protect them

from financial exploitation.
TAPE 01-50, SIDE B
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MS. BERRY continued:

Hundreds of seniors and disabled person benefit from
the choice waiver program and as our senior population
is rapidly growing and is predicted to continue to
grow, we need to enhance and improve our menu of
services for seniors and for those with adult physical

disabilities, but there are gaps in services for people
with chronic illnesses. The safetynet for people who
are chronically ill is inadequate to meet the needs of

our residents. There is the person who might be $10
over Medicaid or havea chronic illness that’s not
covered by the PMO. For example, if you have a
respiratory illness, vyou're out of luck. You're not
covered. Or there might be the person who hasn't worked
enough quarters to be eligible for disability under

[indisc].

Oregon is one example of innovative ways to meet the
needs of the chronically ill who might not be eligible
for traditional Medicaid. | am asking that some

consideration he  givento this population with one
area, the people with respiratory illnesses who are not
currently eligible for Medicaid.

MS. KRIS MOORE, Wasilla parent, said she has four children, two
have been adopted from within the family. She said that parents
should plan to have their children and make sure they have
coverage before they have children. Neither she nor her husband
have jobs that offer reasonable health insurance and she was
recently unexpectedly laid off. "Many families experience these
kinds of unexpected transitions...In" the case of a medical
emergency or for the necessary basic care during these times, we
would be set back financially for years were it not for Denali

Kid Care coverage.”

&H@IF&MAN GREEN asked if she had received a message about Denali
id Care.

MS. MOORE replied that she hadn't specifically heard anything.

CHAIRMAN GREEN said that tomorrow's discussion was going to be
about how to find alternative methods of health insurance and get
coverage in places. She did not think the Denali Kid Care model
Is the ideal model. She said it might need to be retooled where
people have the ability to participate in the selection, the
types of coverage and phase into a regular health insurance
policy. She did not want. to. strip the Denali Kid Care. She said,
"The CHIPS Program is in probably going to be changed. What does
that do to Denali Kid Care when it comes down from the feds to
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us? | don’t know. It's a dilemma."

MS. MOORE responded that her point is that they need to make sure
they are conmdermg the resources parents and families receive
in these programs. She urged them to find a way to deal with the

fraud issues.

MS. ELAINE MANNING said she has a Medicaid waiver. Before it
came, she and her husband didn't know if they could stay in their
home where they want to be. "If we could keep, for instance, 100
people in their home where they want to be, we would save our
state millions of dollars and think we're going in the right

direction..."

MS. MONTA FAYE LANE, President, Alaska Caregivers Association,
said the assisted living homes are far more cost effective than
they realize. SB 73 had a lot of support in the legislature, but
now it seems that people want to change the intent, which was to
give providers a raise in the daily room and board rate they
receive for taking care of indigent and elderly people,
alcoholics, chronically mentally ill, etc. She explained that
when she worked with Senator Mike Miller on this bill, they were
receiving $34.50 per day room and board to care for these people
and they figured 1t should be $150 per day. There was no Medicaid
money at that time. It was increased to $50 per day in 2000. In
2001 it went up to $60 and in 2002 it will be $70. "She said that
the State wants to take away 60 percent of that. "That's ?omg to
make us receive for room and board for these people less than the

1982 $31.90."

Additionally, people are being kicked out of hospitals quicker
and sicker than ‘they ever have beforein the hlstorty_ of the
United States. She said, "I can't see why they can't figure out
what a savings assisted living is to the State of Alaska when you
set and look at the numbers."

MS. LANE told the committee that she was taking care of a
quadriplegic patient for $3,500 a month and he was kicked out of
a nursing home that was charging $15,000. He was an alcoholic and
there was no way to recover any damages he did to their home. She
couldn't just Kick him out and continues to take his abuse. She

asked that the legislature:

Redefine the way they handle the Medicaid Program of
the PA numbers. When | talk about PA numbers, I'm
talking about geccing paid that little $68.41 a day. |
had to wait 180 days to get my moneyand | think that's
atrocious. I'm supposed to carry the State of Alaska on

my back?
MS. MARY OLSON, physical therapist, said she worked for 25 years
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with children and serves on the National Board of the American
Physical Therapy Association's Pediatric Section. She got an e-
maill stating the committee was going to address the Denali Kid
Care Program and she sees the importance of the program to the
Medicaid waivers. Her first job as a physical therapist was in a
board_ln? school forkids 5-21 wyears old because they had a
physical disability. The requirement was that they had a Eh sical
disability, but mtellectuall(?/_ normal. She has since worked with
?ther families where the Medicaid waivers have made it possiole
0

r patients to be at home.

The important thing is that the services be financially
accessible to all children, particularly. I'm a strong
believer in early intervention. That's where were going
to make a difference and a kids life...and to pregnant
women...Stop these problems before they occur...If they are
there, get these kids on as soon as possible doing the

best they can.

MS. OLSON said in herprivate practice that regulation and
paperwork are two-thirds of her cost. "If | would just get paid
for the work | do and I love to do, | would be thoroughly
satisfied, but you've got to pay me for that other stuff you make

me do."

MS. OLSON asked if Medicaid in schools had been addressed. She
said there are many ways people receive assistance and there was
no coordination or any one to take ultimate responsibility.

MS. SUE DP.OVER said she was not representing anyone and wanted to
talk about Denali Kid Care. Her son tried to commit suicide 14
months ago and the doctors said he needed long-term care. She
would have had to take him home where he would have to be watched
all the time, because she could not afford to send him to a long-
term facility. Fortunately, he qualified for Denali Kid Care
allowing him to get the treatment and round-the-clock care that
he needed and she felt that was the only reason he was alive
today. She requested that they fund an in-state residential
treatment center. She said there is no alcohol or drug abuse
involved in her son's case.

CHAIRMAN GREEN asked someone from the Department if he knew of
any those facilities were being planned. He answered that there
are two facilities in-state that are long-term - North Star
Behavioral Health and Alaska Children's Services Center - and

Providence in short-term.

CHAIRMAN GREEN asked if the two long-term facilities were
residential. He answered that they are- and added that they have

vacancies.
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MS. DROVER said that at the time it may have been an availability
issue at the time, but now he is so ingrained with the treatment
and doing well in Utah that he wouldn't want to leave.

CHAIRMAN GREEN thanked her for coming in and added that she
thought they would be hearing more about these facilities.

MS. DROVER added that if anything happens outside of the
facility, that their regular medical insurance takes care of it.

Denali Kid Care covers the residential facility fees which are
about $9,000 per month.

MS. RUTH TITLER said she is a 61-year old diabetic and had been
dependent on insulin for 52 years. She has other major
complications directly related to the diabetes. About three years
ago, her physician requested that Circle of Care evaluate her
needs at home. It was determined that she needed additional help
with showers, cooking and laundry. Once she was approved by the
Choice Labor PrO?ram, life became better. Her care coordinator
contacts her at least twice a month - one of them is a face to
face visit; they monitor how her outside help is doing. Her
family lives in the Lower 48 and Circle of Care has given her
emotional support as well, which is very important in a person's

outlook on life.

MS. TITLER said because the state opted out of the Social
Security System, she is denied disability and doesn't qualify for
Medicare until she is 65 "If it was not for a Choice waiver,
Medicaid and Circle of Care, | believe | would not be able to

maintain independent living..."

Shetsupported continuing Medicaid money tothose who need it
most.

DR. DAVID ALEXANDER, physician member ofthe Medical Care
Advisory Committee (MCAC), said he faxed them a copy of his
comments. The main thing is that the State Medicaid Program has
been closely reviewed by the MCAC with Bob Labbe meeting with
them for two days four times a year. ThisCommittee came up with
some recommendations. The first one was: "It ain't broke; so
don't try to fix it. Beyond that, it can clearly be tweaked and

improved."

As an example, he said there is money spent for disaster dental
care for adults, but if you're going to do that, there should be
some way to fund preventive care as well, because it's a lot
cheaper 'in the long run. He said second, the issue of payment for
transportation charges needs review; it's unclear why the state
is trying to be fiscally conservative and insist on paying tq?
dollar for air tickets, "because tickets can only be purchase i
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they are totally refundable so they have to wait until the last
minute to buy it.

Speaking as a pediatrician, he said the federal government is
proposing cost neutral health insurance flexibility and
accountability waivers that will allow coverage for more adults,
but only contracting the amount that's available to children
(because it has to Dbe cost neutral) . In addition, some of the
current Medicaid money would have to go to set up the program,
which is complex. He thought it was poor economic policy to drop
people from the program when they finally get just above the

poverty level.

MR. DENNIS DUNN, Principal at Kenai Alternative High School, said
that he is here to represent the voiceless. He has about 75 kids
and about a third of them a different times qualify as homeless
and well over half of his population utilize the Denali Kid Care

Program.

Without this program, it's unquestionably clear that
they would not get the medical services that they are
now providing. Now these students have access to vision
services, general medical care and mental health care.
In addition, some of our students are also parents that
have children. In many cases both the student and our
school as well as their child is a recipient of the
Denali Kid Care. | just cannot emphasize the difference
this is making in the lives of these kids. These are
kids who have nowhere to go, no access to any kind of
health care, whatsoever until this program came along.

MR. DUNN said a couple of problems he had with his kids is that
several providers are reluctant to take Denali Kid Care, in
particular dentists., He said some psychologists are now bein
allowed to bill. Also, many of his kids are on their own, bu
they can't be seen unless they have someone who is over 18. |If
they have a Denali  Kid Care card, it would help if theycould
without someone 18 years old. He strongly supported continuing

the program.

CHAIRMAN GREEN thanked him and said that emancipation was another
issue they would have to deal with.

SENATOR TAYLOR said, "There's a whole series of things we need to
take up,  Madam Chairman.  Whenit comes to parental
responsibility, the idea of a throw away kid in Alaskais more

than offensive to me.."

CHAIRMAN GREEN thanked everyone for their testimony and adjourned
the meeting at 5:05 p.m.
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FROM @ RAC PHONE NO. : 907 276 2462 May. 06 2003 09:04FM P2

JA jaska State Medical Association

4107 Laurel Street » Anchorage, Alaska 99508 « (907) 562-0304 « (907) 561-2063 (fax)

05/07/2003
Honorable Lesil McGuire Transmitted by Fax:
State of Alaska 907-465-6592

House of Representatives, Room 118
Juneau, AK 99801-1112

Re: SB 41

Dear Representative McGuire:

Prev_iously%pu inquired of ASMA’s executive director. Jim Jordan, as to ASMA’s position on SB 41. At
the time of his response, ASMA had not arrived at a position. Now it has and ASMA cannot support SB 41
unless it is amended to alleviate some potentially serious unintended consequences.

In his letter to you dated 4/14/03, Mr. Jordan pointed out some of the problems that occurred during FY 98
audits of physicians. | am aware ofa number of physicians who, due to those problems experienced, are no
longer seeing Medicaid patients. 1116 potential lack of access to care is the most significant unintended
consequence that could occur.

The criminalization of honest mistakes is also a concern. The payment methodology (RBRVS) and coding
schema (CPT) for Medicaid in Alaska is the same as for Medicare. With the Medicare program, honest
coding mistakes have occurred and will continue to occur. The codin% for many treatments is not an exact
science. Coding questions posed to Medicare administrative personnel have not resulted in either
consistent or accurate answers. It’s my understanding that neither Medicaid officials nor its contractors
will provide any responses to individual questions regarding coding. When a physician cannot get a
definitive answer from the administering agency, how can she/he knrw that they won'’t be charged
criminally for an honest mistake or a legitimate difference in opinion over proper coding?

The above uncertainty, the experiences of the FY 98 audits, and the relatively low level of payment
provides the basis for an easy decision to not see Medicaid patients

Until SB 41 positively addresses the above concerns, ASMA cannot support it.

Sincerely,

nr-

By:  Jeanne Bonar, MD, President
For:  Alaska State Medical Association
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A laska State Legislature

Interim.

Session:

Stale Capitol 716 W 4 mAvenue, Suite 300

Juneau, AK 99801 Anchorage, AK 99501-2133
Phone: (907) 269-0250

Phone: (907) 465-2995
Fax: (907) 465-6592 Fax: (907) 269-0249

Representative Lesil McGuire
Chair, Judiciary Committee

MEMORANDUM

To: House Judiciary Committee
From: Rep. Lesil McGuire, Chair-Judiciary

Date: May 15,2003

Re: Waiver request for House Judiciary Committee referral for SB 41 - "An Act relating to
medical care and crimes relating to medical care, including medical care and crimes relating to
the medical assistance program, catastrophic illness assistance, and medical assistancefor

chronic and acute medical conditions. ”

Given our extraordinarily full committee schedule for the remainder of the session, and the fact
that we have heard this bill once before on May 12th, 1am requesting that we waive SB 41 from
the House Judiciary Committee. Because of the sizeable fiscal note attached to this bill, I believe

our colleagues on the House Finance Committee are better to address the policy implications of
this bill. This bill currently has a Finance referral following Judiciary.

AGREEMENT TO WALV ROM THE HOUSE JUDICIARY COMMITTEE
Rep. Lesil McGuire (Chair).
Rep. Tom Anderson (Vice-Chair).
Rep. Les Gara.
Rep. Max Gruenberg- M
Rep. Jim Holm___
Rep. Dan 0gg WCI — \

Rep. Ralph Samuels.
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MEMO

DATK: 5152003

To: Houac Judiciary Committee
Representative Lebil McGuire
Attn: Vanessa Tondini

From. Representative Jim Hnlm

RE: Request for Waiving SB41

"Medicaid Cams and Crimes™

| am consenting tc have Senate Bill 41. "Medicaid Cosrs and Crimes."
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Subpart E- Privacy of Individually
Identifiable Health Information
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Subparf A— General Provisions

§164.102 Statutory basis.

The provisions of this part are adopt-
ed pursuant to_the Secretary’s author-
ity to proscribe standards, require-
ments, and implementation standards
under part C of title XI of the Act and
section 264 of Public Law 104-191.
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§164.104 Applicability.

Except as otherwise provided, the
provisions of this part apply to covered
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entitles: health plans, health care
clearinghouses, and health care pro-
viders who transmrt health Informa-
tion In electronic form In connection
with any transaction referred to In sec-
tion 1173(a)(1) of the Act.

§164 106 Relationship to other parts.

"In complyrng with the requirements
of this part, covered entitles are re-
qurred to comply with the applicable
provisions of pafts 100 and 162 of this
subchapter.

Subpart B-D [Reserved]

Subpart E— Privacy of Individually
Identifiable Health Information

i Aoty Dl TS 38
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§164.500 Applrcabrlrty

(@), Except as otherwise provided
herein, the standards, requirements,
and Implementation specifications of
this subpart apply to covered entitles
with respect to protected health infor-
mation.

(b) Health care clearinghouses must
comply with the standards, require-
ments, and implementation specifica-
tions as follows:

()  When g health care clearinghouse
creates or receives protected health In-
formation as a business associate of an-
other coverod entrty, the clearinghouse
must comply w

“ Section 164500 relating to applica-

bi

i (II{Sectron 164.501 relating to defini-
ions

(rII) Section 164502 relating to uses
and disclosures of protected health In-
formation, except that a clearinghouse
is prohibited from using or disclosing
Frotected health Information other
han as permitted In tho business asso-
ciate contract under which It created
or received the protected health infor-
mation;

(Iv) Section 164504 roIatIn? to tho or-
ganizational requirements for covered
entitles, Including the designation of
healtth care components of a covered
entity;
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(v) Section 164512 relating to uses
and disclosures for which consent, Indi-
vidual authorization or an opportunity
to agree or object Is not required, ex-
cept'that a clearinghouse b prohibited
from using or. |sclosm? protected
health Informa ion other than as per-
mitted In the jusiness associate, con-
tract under vhlch It created or re-
ceived the prrtected health Informa-
tion:
~(vl) Section 164532 relating to transi-
tion requirements; and _

(vIl) Soctlon 164534 relating to com-
P_Ilance dates for initial Implementa-
ion of the privacy standards.

When g health care clearinghouse

creates or receives protected health in-
formation othor than as a business as-
sociate of a covered entity, tho clear-
inghouse must comply with all of the
standards, requirements, and Imple-
me?tatlon specifications of this sub-
part.

implementation specifications of this
subpart do not apply to the Depart-
ment of Defense or to any othor federal
agency, or non-governmental organiza-
tion actlng{ on its behalf, when pro-
viding health care to overseas foreign
national beneficiaries.

Effective Note: At Q7 FR 53266, Aug.
A e

§164.501 Definitions.

As used In this subpart, the following
terms have the following meanings:
Correctional institution _meanB  any
Ponal or correctional faC|I|t%/, Jail, re-
ormatory, detention center, worlc
farm, halfway house, or residential
community program center operatod
by, or under contract to, the United
States, a State, a territory, a political
subdivision of a State or’territory, or
an Indian trlbo, for the confinement or
rehabilitation of persons char?ed with
or convicted of a criminal offense or
other persons held in lawful custody.
Other persons held in lawful custody In-
cludes juvenile offenders adjudicated
delinquéent, aliens detained “awaiting
deportation, P_ersons committed  t0
mental Institutions through the crimi-
nal justice system, witnesses, or others
awaiting charges or trial.

45 CFR Subtitle A (10-1-02 Edition)

_Covered functions means those func-
tions of a covered ontlty the perform-
ance of which makes " the entity a
health plan, health care provider, or
health care clearinghouse.
Data aggzregatlon means, with respect
to protected health Information cre-
ated or recolvod by a business associate
In Its capacity as the business asso-
ciate of a covered entlt%, tho com-
bining of such protected health Infor-
mation by the business associate with
the protécted health Information re-
colvod by tho businoss associate In Its
capacity” as a business associate, of an-
other covored entity, to permit data
analyses that relate”to tho_ health care
opte,ﬁatlons of tho respective covered
ntitles.
Designated record set means;

A group of records maintained by
or for a covored entity thatls:

Tho medical récords and billin
records about individuals maintaine

(c)  The standards, requirements, andPy, or for a covered health care pro-

vider; .

(I1) The enrollment, payment, claims
adjudication, and case or medical man-
agement record systems maintained by
or for a health plan; or _

(111% Used, In whole or in P(art, by or
for tho covered entity to make decl-
sions about Individuals.

(2) For purposes of this paragraph,
tho ‘term record means any Item, col-
lection, or grouping of ‘information
that includos protectéd health informa-
tion and Is maintained, collected, used,
or disseminated by or for a covored en-

tity.

Igirect treatment relationship means a
treatment relationship between an in-
dividual and a health care provider
that Is not an Indirect treatmont rela-
tionship.

Disclosure means the release, trans-
fer, provision of access to, or dlvulgi_lng
In any othor manner_of Information
outside the ontlty holding the Informa-

tion.

Health care operations means any of
tho following activities of tho covored
ontlty to tho extent that the activities
are related to covered functions, and
any. of the following activities of an or-
ganized health care arrangemont In
which tho covered entity lp_ar icipates:

()  Conducting quality assessment
and” Improvement ‘activities, including

686
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outcomes evaluation and development
of clinical guidelines, provided that the
obtaining of generallzable knowledge is
not the primary purpose of any studies
resulting from™ such activities; popu-
lation-based activities relating to im-
proving health or reducing health care
costs, protocol development, case .man-
agement and care coordination, con-
tacting of health care providers and pa-
tients“with Information about treat-
ment alternatives; and related func-
tions that do not Include treatment;
(2?_ Reviewing the competence or
gualifications of health care profes-
sionals, evaluating practitioner and
rovider performance, health plan per-
ormance, conducting training pro-
grams in which otudents, trainees, or
Fractltloners in areas of health care
learn under supervision to practice or
improve their skills as health care pro-
viders, training of non-health care pro-
fessionals, accreditation, certification,
licensing, or crodentlaling activities;
(3) Underwriting, premium rating,
and’other activities relating to the cre-
ation, renewal or replacement of a con-
tract of hoalth insurance or health ben-
efits, and ceding, securing, or placing a
contract for reinsurance of risk relat-
ing to claims for health care (Including
stop-loBs _insurance and excess of 10sS
msuranceg, rovided that tho require-
mlents of 3164.514(g) are met, if applica-

€ . .

. (4 Caonducting or arranging for med-
ical rewew,_legial sorvicos, and auditing
functions, including fraud and abuse
detoctlon and compliance programs;

(5) Business planning and develop-
ment, such as conducting cost-manage-
mont and planning-related analyses Te-
lated to managing and operating the
entity, Including “formulary develop-
menf and administration, dévelopment
or Improvement of methods of payment
or coverage policies; and

(6) Business management and general
administrative activities of tho entity,
including, but not limited to:

_ () Management activities rolatlng to
implementation of and compliance
with tho reoulrements of this sub-
chaFter; S )

(1) Customer service, including the
ﬁrovmon of data analyses for policy
olders, plan sponsors,” or other cus-
tomers, provided that protected health
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information is not disclosed to such
policy holder, plan sponsor, or cus-
tomer. : : :

(ill) Resolution of internal griev-

ances; - : . .

(Iv) Due diligence in connection with
the sale or transfer of assets o a po-
tential successor in Interest, if the po-
tential successor in interest is a cov-
ered entity or, foIIowmﬁ; completion of
the sale or transfer, will become a cov-
ored entity; and ]

(v) Consistent with tho applicable re-
quirements of §164.514, creating de-
Identifled health information, “fund-
raising for tho benefit of the covered
entity, and marketing for which an_in-
dividual_authorization is not required
as described in §164.514(e)(2).

Health overm%ht _agency’ means _an
a%ency or authority of the United
States, p State, a territory, a political
subdivision of a State or territory, or
an Indian tribe, or a person or entity
acting under a_ghrant of authority from
or contract with such public agency
mcludmg ‘the employoes or agents of
such public agency. or its contractors
or persons or ‘entities to whom it has
granted authority, that is authorized
y law to overseé the health care sys-
tém (whether public or private) or gov-
ernment programs in v/hich health in-
formation is necessary to determine
eligibility or compliance, or to enforce
civil rights laws for which health infor-
mation"is relevant. o

Indirect treatment relationship means a
relationship between an Indjvidual and
a health care Frowdor in which:

(1? The hoalth care provider delivers
health care to the individual based on
the orders of another hoalth care pro-
vider; and ) )

(2) The health care providor typically
provides services or products, or re-
ports tho diagnosis or results associ-
ated with the health care, directly to
another hoalth_caro provider, who pro-
vides tho servicos or products or re-
ports to the individual. ,

Individual means tho porson who is
the subject of protected health infor-
mation, N :

In_d|V|dua_1II¥ identifiable health infor-
mation is information that is a subset
of hoalth Information, mcludm}g demo-
graphic information collected from an
individual, and:
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(1) Is created or received by a health
care provider, health plan, "employer,
or health care clearinghouse; an

(2) Relates to the past, present, or fu-
ture physical or mental health or con-
dition of an Individual; the provision of
health care to an_Individual; or the
?ast, present, or future payment, for
he provision of health care to an Indi-
vidual; and . o

I? That Identifies the Individual; or
1) With respect to which there Is a
reasonable basis to believe tho Infor-
mation can be used to Identify the Indi-
vidual,

_Inmate means a person Incarcerated
in or otherwise confined to a correc-
tional Institution.

_Law enforcement official means an of-
ficer or emgloybee,of any agency or au-
thority of the United States, a State, a
territory, a political subdivision of a
State or torrltora/ or an Indian tribe,
who Is empowered by law to: o

(1) Investigate or'conduct an official
IInquwy Into a potential violation of
aw: of

(2)_Prosec_ut_o or otherwise conduct a
criminal, civil, or administrative pro-
ceeding arising from an alleged viola-
tion of law.

Marketing means to make a commu-
nication about a product or servico a
purpose of which Is to encourage recipi-
ents of the communication to purchase
or use the product or service.

(1). Marketing does not Include com-

munications that meet tho require-
ments of paragraph (2) of this defini-
tion and thatare made by a covered

entity:

() yFor the_purpose of describing the
entitles participating in a health™caro
providor network of health plan net-
work, or for tho purpose of describing If
and the extent to which a product or
service (or payment for such product or
service) is provided by a covered ontlty
or includod in a plan 0Of benefits; or

(1) That are tailored to the. cir-
cumstances of a particular individual
and the communications are:

(A) Made by a health caro provider to
an individual as part of tho treatment
of tho Individual, and for tho purpose of
furthering tho treatment of that Indi-
vidual; or ]

(B) Made by a health care provider or
health plan “to an Individual In the
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course of managing the treatment of
that Individual, or for the purpose of
directing or rocommonding to that in-
dividual alternative treatments, thera-
pies, hoalth care providers, or settings
of care. o ]

(2) A communication described In
?aragraph (1) of this definition Is not
ncluded In market_ln?_ If.

() The communication Is made oral-

ly; or

y(II) Tho communication Is In writing
and the covered entity doos not receive
direct or Indirect remuneration from a
third party for making tho communica-

tion.
Organized health care arrangement

means;

(1) A clinically Integrated care set-
ting In which Individuals typically re-
ceive health care from more than one
health care provider;

(2) An organized systom of health
care In which more than one covered
entity participates, and _In which the
participating covored entities: _

() Hold themselves out to the public
as participating in a joint arrange-
ment; and .

() Participate In joint activities
that Includo at least one of tho fol-
lowing: =~ . .

(A) " Utilization review, In _which
health caro_decisions by participating
coverod entitles are reviewed by other
participating covered entities or by a
third part){, on their behalf;

(B) Quality_assessment and Improve-
ment activities, in which treatment
Frowded by participating covered enti-
les Is asseéssed by othor participating
covered ontlties or by a third party on
tholr behalf; or 7 ]
(C) Payment activities, If the finan-
cial ‘risk’ for delivering health care Is
shared, in part or in_whole, by partici-
EJa_tlng covored entitlos through tho
oint "arrangement and If protectod
health Information croatod or received
b¥ a covered entity Is reviewed b
other participating covored entities or
by a third party on their behalf for the
urpose of administering the sharing of
inancial risk.

(3) A group health plan and a health
Insurance 1ssuer or HMO with respect
to. such grouF health plan, but only
with respect to protected health Infof-
mation created or received by such
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health Insurance Issuer or HMO that
relates to Individuals who are or who
have been part|0|5)ants or beneficiaries
in such group health plan;

(4) A group health Iplan and one or
more other group health plans each of
which are maintained by tho samo plan
sponsor; or ,
~(5) The group health plans described
in paralgraph &) of this definition and
health Insuranco Issuers or HMOs with
respect to such group health plans, but
only with respect to protected health
information created or received by
such health insurance issuers or HMOs
that relates to individuals who are or
have been participants or beneficiaries
in any of such group health plans.

Payment means:

1) The activities undertaken by;

1) A health plan to obtain premiums
or to determine or fulfill its responsi-
bility for coverage and Frovmon of
benefits under the hoalth plan; or

(1 |
heal%h plan to obtain or provide reim-
bursement for tho provision of health
care;and

(2) The activities in paragraph (%j) of
this  definition relate to the individual
to whom health care is provldod and in-
clude, but are not limited to:

() Determinations of eligibility or
coverage (including coordination of
benefifs or the determination of cost
sharing amounts), and adjudication or
subrogation of health benéfit claims;

(1) Risk adjusting amounts due based
on enrolloe health” status and demo-
graphic characteristics;

(ill) Billing, claims management, col-
lection activities, obtaining payment
under a contract for reinstrance (In-
cluding stop-loss insurance and excess
of loss insurance), and rolated health
care data processing; .

(Iv) Review of health care services
with respect to medical necessity, cov-
erage under a health plan, appropriate-
ness of care, or justification of charges;

(v). Utilization review activities, in-
cludin procortiflcation and
proauthorlzatlon of services, concur-
rent and retrospective review of serv-
ices; and _

(vl) Disclosure to consumor reporting
agencies of anY of the following pro-
técted health Information relating to
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colletctlon of premiums or reimburse-
ment:

A) Name and address;

B) Date of birth;

C) Social security number,

D) Payment history;

E) Account numbor; and

F) Name and address of the health
care provider and/or health plan..

Plan sponsor is defined as defined at
section 3(16)(B) of ERISA, 29 US.C.
1002(16)(B). , _ ,

_Protected health information means in-
?_lVlduaIIy identifiable health informa-
ion:

1) Except as provided in paragraph
(2)( )of thispdefiniFt]ion, that is:,p g -p
1?Transm|_tted by electronic media;

[l) Maintained in any medium de-
scribed in the definition of electronic
medin at §162.103 of this subchapter; or

(iii) Transmitted or maintained in
any other form or medium, )

(} Protected health information ex-
cludes Individually Identifiable health
information in;

(). Education records covered by the
Family Educational Right and Privacy
Act, a5 amended, 20 U.S.C. 1232g; and
il) Records described at 20 U.S.C.
12 g(a)(4%(B)(IV)-

Psychotherapy notes means notes re-
corded (in any medium) by a health
care provider ‘who is a mental hoalth
?rofessmnal documenting or analyzing
he contents of conversation during a
Frgvate counseling session or a_ group
oint, or family counseling session and
that are separated from tho rest of tho
individual's medical record. Psycho-
the,ra[)_y notes excludes medication F_re-
scription and monitoring, counseling
session start and Btop times, the mo-
dalities and frequencies of treatment
furnished, rosults of clinical tests, and
any summary of tho following items:
Diagnosis, functional status, the treat-
ment plan, symptoms, prognosis, and
progress to date. .

Public health authority means an
a(iency or authority of tho United
States, a State, a tefritory, a political
subdivision of a State orterritory, or
an Indian tribe, or a person or entity
acting under a_?rant of authority from
or contract with such public agency
mcludmg the employees or agents of
such public agenc_Y or its contractors
or persons or ‘entitles to whom it has
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ranted authority, that Is responsible [2) of the flefi nrtron Of rotootod Oﬁlth In-

?or public healthym atters as paprt of Its {r da lon, gc o [ﬁo. Wq'rlrsr the ef

official mandate. nion df #% uFreQW effectrve t

contarned In"law that compels a cov- revrse& textlbset orth as follows:

ered entrtkl to make a use or disclosure

Frotec ed health Information and §164501 Definitions.

tha Is enforceable in a court of Iftly. % % % % %

IRequtrrgdtby Iawtlncdludes gut Istnot

imited to, court orders and court-or- i k%

dered warrants; subpoenas or summons alip,gare operations means

Issued by a court, randgury a govern- gTh ﬂle transfer, merger, or cons

mental or tribal fhspector genéral or h

an admrtﬂrstratra/e tbody farlrtforrzetd to Wit q%t\n% Cgugmdc%n Itg W on tlt

require the production”of Information;

a %rvrl or aﬁ authorized Investrgatrve ggvereg“elrlrttrtg & dio digence re?ate

demand, Medicare conditions of par- h tho appl .
ri ﬂrt toa rcz}he %Hg

ticipation with respect to health care onjrs
providers Fartrcrpatrng In the program; Fea tf] In or%at{ nor aT|m| é’% ata set

li-
art of tho covored ont(itg/

land statutes or regulations that re- undrarsrng r ebene |to e covered en-
/ quire the production of information,
including statutes or regulations that . : . N
% requrhre sucdh Information” If ptayment is It h It
sou under a government program - :
Cprovldlng public benefits. glarkettng m%ins.% communication .about a
uct or service that encoura es reciplents

Research_means a systematic inves-
tigation, including résearch develop- B{
ment, testing, and evaluation, designed  pro ct or service, u
to develop or contribute to generallz-

able knowledge. z escrrbe ah al hr Iate roduct or
Treatment Mmeans the provision, co- SENVI e'iOf j)[) g F lgpﬁorservn
ordination, or management of health feene s t\he co r,yred ont n¥ makrnttr tﬁ

tho communication to [I ép hdse or use the
nless tho communrca

care and related sefvices by one or

more health care providers, %ncludrn a r)numut 'gaé'n"{.‘f es””t}rc‘ﬁo fin munrc e;ﬁnﬁ

tho coordination or management 0 caro rovr er netwo % g?t tnet
ancements to, a

with a third "party; consultation be- an,. an roao ants or

lee

health care by a hoalth care provider re acem%{r
;j i
a

tween health care providers relating to se vices aval or?l ea an e
2 pahtrenltth or the]c feferral %f 8 hat?ent [ value ¥0 %Ut are not Pa”
or hoalth care from ono health care
or treatment of tho Individual, or
provider to another. 0) ase. ement or care coordi-
Use means, with respect to Individ- pa n for e |nr¥|v| al, or to direct or rec-
ually Identifiable health Information, r]r erna Ive roaﬁmonts ?Porn les,
the sharing, employment, application. ﬁeat careﬁrovrders or Bettings of care to
utilization, examination, or analysis of g) nArIrVarran emont between a overed -
such Information within an entity that 8 AR ngeg 0 -

maintains such Information. any %ﬁ]
ered ent tv dsc odea ofoct th Inf
Eff ctrve Dgte Note: At 7F5 ?3266 Au H]a ion to tho othor ntrt In .0x0 an 1Qor
Lzhz ﬁ §16451 nb nrtro oot or. In rrect he uneration the
ho? Care 0 eratronfs hOydeemorn g other entity ts affiliate to, make a com-

ntro uc} toxt of t rnr%ron an munrcatron about Its. own ro uct or service
tho, foll wrn? activities of an orga-  that encourages recipients of che commu-
oalth.care ar an%ement In which the nication to ptrchase or use that product or

covered ent articipates” and revis Service,
o el Ao

removin
I formatron rear/ﬁ?in Ent rfh i i i
on é) mar etlfn garagrg Zrh Protected health mfonnatron means * * *
h e Htryon 0 paxm H 2),  Protected %a ﬂh info ma on excludes in-
the word “covored”; by revising paragrapi  dividually Identifiable oaIt In ormatron
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B%ed at 2 USC.

2 1%9 Urecar 3
12| ﬁ(gﬁafg?ﬁZnatnrocordB hold by a covored

entity in its fole as employer,

i ‘%EﬂgéﬁERQN(%?%H% B R s

* |.H * * , Jc
164.602 iscl f pro-
: eat nformation: genbra

te?ted
rules.

(@)  Standard. A covered entity may

not'use or disclose protected health In-
formation, except as permitted or re-
quired bgothls subpart or by subpart C
of Rart 160 of this subchaptor.

covered entity Is permitted to use or
disclose protécted health information
as follows: =~

1? To the individual; _

(Il) Pursuant to and In compliance
with a consent that compiles with
§164.506, to carry out treatment, pay-
ment, or health Care operations; i

(1) Without consent, If consent is
not required under §164.506% and has
not been sou?ht under §164. 6(a)$4), to
carrly out freatment, payment,’ or
hoalth care operations, except with re-
spect to psychotherapy notes; _

(Iv) Pursuant to and In compliance
a valid authorization ~ under
§164.508;

(v) Pursuant to an agreement under,
ordas otherwise permitted by, §164.510;
an

(vl) As permitted by and In compli-
ance” with this section, 8164512, or
§164.514(e), (f), and (g),

_(2) Required disclosures. A covered en-
tity' la required to disclose protected
health Information:

To an Individual, when roquostod
under, and roqulred by 8164524 or
§16458 and

(11} When re%uwed b?/ tho Secretary
under subpart C of part 160 of this sub-
chaptor to Investigate or determine the
cogere(ti entlty’B compliance with this
subpart.

(bL)) Standard: Minimum necessary. (1)not to he

Minimum necessary applies. When using
or disclosing protected health Informa-
tion or when requesting protectod
health Information from another cov-
ered entity, a covered entity must
malco reasonable efforts to limit pro-

Permitted uses and disclosures. A

§ 164.502

tected health information to the min-
imum necessary to accomplish the In-
tended purpose” of tho use, disclosure,
or request.

(2)  Minimum necessary does not apply.
This reqtl)urement does not apply to:

1) isclosures to or requests by a

hoalth care provider for treatment;
o (11) Uses or disclosures made to the
Individual, as permitted under para-
graph (a)()(I) of this section, as re-
quired by paragraph (a)(2)(i) of this sec-
tion, or’pursuant to an authorization
under 8164.508, except for authoriza-
tions requested by tho coverod entity
undor §164.508(d), é), or (9;

{111) Disclosures made to the Sec-
re arX In accordance with subpart C of
part 160 of this subchapter;

(Iv) Uses or disclosures that are re-
guwed hy law, as described by

164.512(a); and

(v) Uses or disclosures, that are re-
quired for compliance with applicable
requirements of this subchapter.

(c) Standard: Uses and disclosures of
protected health infonnation subject to an
agreed upon restriction. A covered entity
that has az?reed to a restriction pursu-
ant to 816 .522(a2(13 may not use or dis-
close the protected health Information
covered by the restriction In violation
of such restriction, oxcept as otherwise
provided In §164.522(a).

(d) Standard: Uses and disclosures of
de-identified protected health informa-
tional) Uses and disclosures to create de-
identified information. A covered entity
may use protected hoalth Information
to create Information that Is not Indi-
vidually ldentifiable health informa-
tion or disclose protoctod health infor-
mation only to a business associate for
such purpose, whether or not the de-
idontlfiod Information Is to be used by
the coverod entity.

Uses and disclosures of de-identified

2)

inFormation. Health Information that
meets the standard and Implementa-
tion specifications for de-Identlficatlon
under §161.514(a) and (b) la considered
Individually Identifiable
health Information, i.e., de-ldentlfied.
The retiuwements of this subpart do
not apply to Information that has born
de-ldontlfled in accordance with tho
applicable requirements of 8164514,
provided that:
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() Disclosure of a code or other
means of record Identification designed
to enable coded or otherwise de-ldentl-
fled Information to be re-ldentlfled
constltutes disclosure of protected
health information; and o
(1) If de-1dentlfled information is re-
identified, a covered entity may use or
disclose such ro-ldentifled Information
only as permitted or required by this

subpart.

(es)(_l) Standard: Disclosures to business
associates. (12 A covered entity may dls-
close protected health Information to a
business associate and may allow a
busIness associate to create or receive
ﬁrotected health Information on Its be-

alf, If the covered entity obtains sat-
Isfactory assurance that the business
associate will appropriately safeguard
the information.

1) This standard does not apply:

A) With respect to disclosures by a
covered ontlty to a health care pro-
vider concerning the treatment of the
Individual, - _

(B) With respect to disclosures by a
group health 8 an_or a health insurance
issuer or HMO with respect to a group
health plan to tho plan sponsor, fo the
extent = that the requirements of
§164.504(f) apply and are met; or

(C) With res[)ect to uses or dlsclo-
sures by a hoalth plan that Is a govern-
ment program providing public bene-
fits, Ifellglblllty for, orenrollment In,
the health plan Is determined by an
agency other then the agoncy admin-
Isterlng the health plan, or If the pro-
tocted "health Information used to de-
termIne enrollment or eligibility In the
health plan Is collected é/ an agenc
other than the agency adminisiering
the health plan, and such activity Is
authorized by law, with rospect to”the
collection arid sharm? of Individually
Identifiable health Information for the
ﬁerformance of such functions by the

ealth plan and the agency other than
tho agency administéring the health

an.

(112) A covered ontlty that violates
tho satisfactory assurances it provided
as a business associate of another cov-
ered entity will be in noncompliance
with tho “standards, Implementation
specifications, and requirements of this
paragraph and §164.504(e).

45 CFR Subtitle A (10-1-02 Edition)

(2) Implementation specification: docu-
mentation. A covered entity must docu-
ment the satisfactory assurances re-
qlulred by paragraph_}(e)(l) of this sec-
tlon through a written contract or
other writfen agreement or arrange-
ment with the business associate that
meets the applicable requirements of

§164.504§e). o

(f) Standard: Deceased individuals. A

. covered entity muBt comply with the

requirements of this subpart with re-
spoct to the protected health Informa-
tlon of a deceased individual,

(9)(1) Standard: Personal representa-
lives. As specified In this paragraph, a
covered entity must, oxcept "as 5pro-
vided In paragraphs (g)(3) and (g)(5) of
this section, treat a personal represent-
atlve as the Individual for purposes of
this subchapter. -

(2) Implementation specification: adults
and emancipated minors. If under appll-
cable law a person has authority to act
on behalf of an Individual wtho Is an
adult or an emancipated minor in mak-
ing decisions rolatod to health care, a
covered entity must treat such person
as a personal representative under this
subchapter, with respect to protected
hoalth “information relevant to such
personal representation. o

(3)  Implementation  specification:
unemancipated minors. If under appllca-
ble law a parent, guardian, or other
Person acting in loco parentis has au-
horlty to act on behalf of an Indi-
vldual who Is an_unemancipated minor
in making decisions related to hoalth
caro, a covored entity must treat sych
person as a personal r_eﬁresentanve
under this subchaPter, with respect to
rotected hoalth Information relevant
0 such ﬂersonal representation, except
that such person may not bo n personal
representative of an unomanclpated
minor, and tho minor has the authority
to act as an Individual, with respect to

rotected health information por-
abI|n1g to a health care service, if:

() The minor consents to such health
care service; no other consent to such
health care service Is required by law
regardless of whether tho consent of
another person has also been obtained:;
and the minor has not requested that
such person ho treated as the personal
representative;
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(i)~ The minor may lawfully obtain

such health care service witholut the
consent of a paront, guardian, or othor
person acting in loco parentis, and the
minor, a court, or another person au-
thorized by law consents to such hoalth
care service; or

(112) . A parent, guardian, or other per-

son acting in Iocotparentls assents to an
agreement of confldontlallty between a
covered health care provider and tho
minor with respect to such health care
service. _ .

(4) Implementation specification; De-
ceased individuals, ir under ap?hcable
law an executor, administrator, or
other person has authority to act on
behalf of a deceased Individual or of
the Individual’s estate, a covered ontl-
ty must treat such person as a personal
representative under this subchaptor,
with respect to protected health infor-
mation relevant to such personal rep-
resentation, . o

(5) Implementation specification: Abuse,
neglect, endangerment situations. Not-
W|_thstand|n(% a_State law or any re-
quirement ot this paragraph to the con-
trary, a covered entity may elect not
to treat a person as the personal rep-
resentative of an Individual If;

ﬁl) The coverod entity has a reason-
able belief that:

(A) The individual has been or may
be subjected to domestic violence,
abuse, or noglect by such person; o

(B) Troatlng such person as tho per-
sonal representative could endanger
tho individual; and
() The coverod entity, in the exer-
cise ‘of professional judgment, decides
that It Is not in tho Best'Interest of tho
Individual to treat the person as the in-
dividual’s personal representative.
_(h) Standard: Confidential communica-
tions. A covered health care provider or
health plan must comply with the ap-
plicable requirements of §104.522(h) In
communicating protocted health infor-

§164.502

enga e in an activity listed in
81G4. 20(b)(l)(I|IP(A)-(C), may not use or
disclose protected” health information
for such activities, unless the required
statement is included In tho notice.

(j) Standard: Disclosures by whistle-
blowers and workforce member crime vic-
tims. (1) Disclosures by whistleblowers. A
covered entity is rot considered to
have violated "the requirements of this
subpart if a member of Its workforce or
a business associate discloses protected
hoalth information, provided that:

(1) Tho workforce member or business
associate believes In good fajth that
tho covered entity has engaged In con-
duct that Is unlawful or otherwise vio-
lates professional or clinical standards,
or that the care, services, or conditions
?_rowded by the covored entity poten-

ially endan%ers one or more patients,
workers, or the public; and

11) The disclosure [s to:

_(A) A health oversight agency or pub-
lic health authorlt%/ authorized by law
to Investigate or otherwise oversee the
relevant conduct or conditions of the
covered entity or_to an appropriate
health care aCcreditation organization
for the purpose of reporting the allega-
tion of failure to meet “professional
stundards or misconduct by the cov-
ered entity; or _

(IB) An dttorney retained by or on be-
half’of tho workforce momber or busi-
ness associate for the purpose of deter-
mining the legal options of the work-
force “'member or business associate
with regard to tho conduct described In
paragraph (9)(1)U) of this section.

(2)” Disclosures "by workforce members
who are victims of a crime. A covered en-
tity Is ngt considered to have violated
thé requirements of this subpart if a
member of Its workforce who IS tho vic-
tim of a criminal act discloses pro-
tected health Information to a law en-
forcement official, provided that.

() The ?rotectod hoalth information
disclosed s about the suspected perpe-

mation.
(1)  Standard: Uses and disclosures con-trator of the criminal act; and

sistent with notice. A coverod entity
that Is required by 8§164.520 to have a
notice maY not use or discloso pro-
tected health Information In a manner
Inconsistent with such notice, A cov-
ered enntr _that is required hy
§164.520(b)(|)(|_||) to include ‘a specific
statement 1n its notice if It Intends to

_(II[) Tho protectod health Informatjon
disclosed is limited to the Information
lIstod In 8164.512(f)(
S

tin

2)(i)

14|Ef§&%tig1e64D6a e Note: A'[n
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§164.506 Consent for uses or disclo-
sures to carm] out treatment, pay-
ment, or health enre operations.

(a; Standard: Consent requirement. (1
Except as provided In paragraph (a)
or (a)3) of this section, a covore
health care provider must obtain the
Individual’s “consent, In accordance
with this section, prior to using qr dis-
closing protected hoalth information to
carry ~out treatment, payment, or
health care operations. _

(2) A coverod health caro provider
may, without consent, use or disclose
protected health Information to carry
out treatment, payment, or health care
operations, If:

(I) The covered health care P
has an Indirect treatment relati
with the Individual: or ]

(1) The covored_ hoalth care provider
created or received the protectod
health Information in the course of
providing health care to an Individual
who_ s an inmate. _

(3)() A covered health caro providor
may, without prior consent, use or dis-
close protected_hoalth information cre-
ated ~or received under paragraph
(a)(3)(|)gAHC? of this soctlon to ‘carry
out freatment, payment, or health care
operations: i
“(A) In emergency treatment situa-
tions, If the coverod health care pro-
vider attempts to obtain such consent
as soon as reasonabI%/ practicable after
the delivery of such freatment;

(B) If the covered health caro pro-
vider la required by law to treat the In-
dividual, and tho "coverod health care
provider attompts to obtain such con-
sent but Is unable to obtain such con-
sent: or ,

(C If a covored_hoalth care provider
attempts to obtain such consent from

45 CFR Subtitle A (10-1-02 Edition)

the Individual but Is unable to obtain
such consent duo to substantial bar-
riers to communicating with the indi-
vidual, and the covored heaith caro
provider determines, In the exercise of
professional judgment, that the indi-
vidual's consent to receive treatment

Is clearly Inferred from the cir-
cumstances. _
(1) A covered health care provider

that fails to obtain such consent In ac-
cordance with paragraph (a2(3_)(l) of
this section must document its™ at-
tempt to obtain consent and the reason
why consent was not obtained.

(-)blf_a covered entity Is not re
to obtain consent by paragraph fa% 1) of
this section, It may obtain an Individ-
ual's consent for fho covered entity’s
own use or disclosure of protected
hoalth Information to carry out treat-
ment, payment, or health” care oper-
ations, provided that such consent
meets tho requirements of this section.

5 . Except as provided In paragraph
(f)(L) of this section, a consent obtained
by a covered entity

uired

under this section
is not effective to permit another cov-
ored entity to use or disclose protected
health Information. o

(b)  Implementation specifications: Gen-
eral requirements. (1) A covered health
caro provider may condition treatmont
on the provision by the individual of a
consent undor this'section.

SZ) A health plan may condition en-
rollment in the health plan on the pro-
vision by the Individual of a consent
under this section sought In conjunc-
tion with such enrollment.

(3) A consent undor this section may
not’be combined in a single document
with the notice required by §164.520.

(@)(1) A consent for use or disclosure
may be combined with other typos of
written legal permission from the indi-
vidual (eg., an Informed consent for
treatmont or a consent to assignment
of benefits), If the consent under this
section: o

(A) Is visually and organizationally
separate from such other written legal
pe(réril?smn; andt v sianed by tho Indi

s separately signe 0 Indi-
vidual and %atod, y 519 y _

(11) A consent for use or disclosure
may. bo combined with a research au-
thorization under §164.508(f).
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An Individual may revoke a con-
sent under this section at any time, ex-
cept to the extent that the covered en-
tity has taken action In reliance there-
on, Such revocation must be in writ-
ing.
?6) A covered ontlty must document
and’ retain any signéd consent under
this section as required by §164.5300).

(c)  Implementation specifications: Con-
tent requirements. A consent under this
section must bo In plain language and:

(1) Inform the Individual“that pro-
tected health Information may be used
and dlsclosod to carry out treatment,
payment, or health care operations;

).Refer the Individual to the notice
required by §164.520 for a more com-
plete description of such uses and dis-
closures and state that the individual
has the right to review the notice prior
to signing the consent; .

(3)'1f the coverod entity has reserved
the right to change its privacy prac-
tices that are described In the notice in
accordance with §164,520(b2_(l)(v)(C),
state that the terms of Its notice may
change and describe how the Individual
majé obtain a revised notlco;

(52

State that: )

[y The Individual has the right to re-
quest that the covered entity restrict
how protectod health Information is
used or disclosed to carry out treat-
mt_ent, payment, or health care oper-
ations;

(1) Tho coverod entity Is not requlrod
to agree to requested restrictions; and

(11T) If tho covored ontlty a?r_ees to a
requesced restriction, the Testriction Is
bhinding on the covered entity;

(5) State that the individual has_the
right to revoke the consent In writing
except to the oxtent that the covored
entity has taken action In reliance

thereon; and -
Be signed by tho Individual and

o
datod. _ o

(d)  Implementation si)ecmcatlons: De-
fective consents. Thore Is no consent

undor. this soctlon, if the document
submitted has any of the following de-

ects:

(1) Tho consent lacks an element re-
quired by paragraph (c) of this section,
as applicable; or

(2) Tho consent has hoon revoked In
accordance with paragraph (b)(5) of
this section.

§ 164.506

(e) Standard: Resolving conflicting con-
sents and authorizations. (1) If a covered
ontlty has obtained_a consent undor
this Section and receives any other au-
thorization or written legal ‘permission
from the Individual for & disclosure of
protectod health Information to carry
out treatment, payment, or health care
operations, the covered entity may dis-
close such protected health informa-
tion only In accordance with tho more
restrictive consent, authorization, or
other written legal permission from
tho Individual.

(2) A covered ontlty may attempt to
resolve a conflict between 7a consent
and an authorization or othor written
legal _permission from the Individual
described In paragraph (e)(1) of this
section by:

(1) Obtaining a new consent from the
Individual under this section for the
disclosure to carry out treatment, pay-
ment, or health caro operations; or _
(1) . Communicating orally or In writ-
ing with the Individual in order to de-
termine the individual’s preference in
resolving the conflict. The covored en-
tity must document tho Individual's
?reference and may only disclose pro-
ectod hoalth Information in accord-
ance with the Individual’s preference.

f)(1) Standard: Joint consents. Covered
entitlos that participate in an orga-
nized health ‘care arrangement and
that have a joint ndtice under
§164.520(d) may comply with this sec-
tlonbya’omtco.nsent. -

(2) Implementation specifications:, Re-
quirements for joint consents. (1) A joint
consent must:

_éA) Include the name or other spe-
cific’ Identification of tho covered enti-
tles, or classes of covered entitles, to
which the joint consent applies; and

B? Meet the requirements of tills
soctlon, except that tho statements re-
quired b%/ this section may be altered
to reflect the fact that the tonsent cov-
ers more than one covered entity,

(1)  If an Individual revokes a joint
consent, tho coverod entity that re-
ceives the revocation must Inform tho
other entitlos covored by tho joint con-
sent of the revocation 45 soon as prac-

ticable.
Effective Date Note: At 67 FR 53268, Aug.
14 20082%1\62.50% vveas ?oveleoé, effectR/e (%ct. I05
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§164,510 Uses nnd drsclosures requr

vrguglntooa)gfree or tg [J(J)erctthe

A covered entity may use or disclose
protectod health “Information, without
the written consent or authorrzatron of
the Individual as described by §8164
and 164.508, respectively, provrded that
the Individual Is Informed In advance
of the use or disclosure and has the op-
portunity to agree to or prohibit or re-
strict the disclosure In accordance with
the applicable requirements of this sec-
tion. The covered entity may orally In-
form the Individual of and obtarn the
individual's oral aqreement or 00]
tion to a use or disclosure permitte
this section.

(@) Standard: use and disclosure for fa
crIrt?/ directories. (1) Permitted uses and
disclosure. Except when an objection is
expressed In accordance with para-
graphs ﬁ I) or (3) of this section, a
covered health care provider may:

§164.510

?) se tho following protected health
nformation to mainfain a directory of
Individuals in Its facility:

A The Individual’s name;

B) The individual’s location In the
covered health care provider’s facrlrdy
(C) The Individual's condition de-
scribed In general terms that does not
communicate spoclflc medical Informa-
tion about tho individual; and

(D) Thg individual’s religious affili-

atio

(l) Disclose for directory purposes

uch Information:

A To members of tho cletg?/

B) Except for religious affiliation, to
other ersons who “ask for the indi-
vidual by n

2 Opportunrty to object. A covered
health care providor must Inform an
Individual of the protected health In-
formation that It may include In a di-
rectory and tho persons to whom It
may disclose such Information (Includ-
ing disclosures to cIerqu of Information
regarding religious affiliation) and pro-
vide the Individual with te oppor-
tunity to restrict or prohibit some or
all of the uses or disclosures permitted
bygnara graph (a)(1) of this section.

Emerg ency crrcumstances (1) If the

pportunrty to object to usos or drsclo
sures required by para%raph a)(2) of
this section cannot practicably be pro
vided because of the Individual's Inca-
pacity or an emergenc% treatment cir-
cumstance, a coverod health caro Fro
vider may use or disclose some or all of
the protécted health information per-
mitted by paragraph (a)(1) of this sec-
tion for tho facility’s direcCtory, If such
disclosure Is:

(A) Consistent with a prior exPressed
?reference of the individual, If an
hat Is known to the covered health
care provider; and

B In the Individual's best Interest

etermined by the covered health
care provrder In the oxercise of profes-
signal JudR

2 The covered hoalth care provider
must Inform the Individual and provide
an opportunity to object to uses or dis-
-closures for directory purposes as re-
quired by paragra ph a)pz of th;s sec-

n when 1t becomes practrcable to do

(b) Standard: uses and disclosures for
involvement in the individual's care and
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notification purposes. (1) Permitted uses
and disclosures. (1) A ‘covered entity
may. In accordance with paragraphs
(b)lé) or (3) of this Boction, disclose to
a family member, other relative, or a
close pérsonal friend of the Individual,
or any other person ldentified by the
Individual, the protected health *for-
mation directly relevant to such per-
son's Involvement with the'Individual's
care or payment related to the .individ-
ual's hoalth care. )

(1) A covered entltY
close protected health Information to
notify, or assist In_the notification of
%Inc!udmg identifying or locating), a
amily member, a personal representa-
tive of the individual, or anqgther per-
son responsible for tho care of the indi-
vidual of the Individual's location, gen-
eral condition, or death. Any Buch use
or disclosure of protected health infor-
mation for such notification purposes
must bo In accordance with paragraphs
(b)(2), (3), or (4) of this section, @as ap-
plicable

_éZ) Uses and disclosures uiit/i the indj-
vidual present. If the individual is
present for, or otherwise available
BI’IOF to, a use or disclosure permitted
y paragraph (b)(l? of this section and
has_the capacity fo make health care
decisions, the covered entity maY uso
or disclose the protected health Infor-
mation if It: S

I) Obtains the individual's agree-
n

{

[I) Provides the Individual with the
opportunity to object to the disclosure,
and tho individual does not express an
objection; or ]

[Il) Reasonably Infers from the cir-
cumstances, bhaséd the exercise of pro-
fessional judgment, that the Individual
does not object to the disclosure.

(3) Limited uses and disclosures when
the individual is not present. If the Indi-
vidual Is not prosent for, or the oppor-
tunity to agree or object to the use or
disclosure cannot practicaply be pro-
vided bocauso of the Individual's Inca-
Pacny 0r an emergency circumstance,
he coverod entity may; In the exercise
of professional judgment, determine
whether the disclosure is In tho hest In-
terests of the Individual and, if so, dis-
close only the protected health Infor-
mation that Is directly relevant to the
person's involvement with the individ-

3

(
6
(

may U% or dis-

45 OFR Subtitle A (10-1-02 Edition)

ual’s hoalth care, A covered entity ma

use professional judgment and its expé-
rience with common practice to make
reasonable inferences of the Individ-
ual's best interest In allowing a person
to act on behalf of the individual to
pick up filled prescriptions, medical
supplies, X-rays, or other similar forms
of protected health information.

Use and disclosures for disaster relief

purposes. A covered entity may use or
disclose protected health Information
to a public or private entity authorized
by law or by its charter to assist In dis-
asSter relief efforts, for the purpose of
coordinating with such_entitles the
uses or disclosures permitted by para-
graph (b)gl)(_H) of this section. The re-
guirements in para?ra hs (b?](Z) and (33
of this section apply to such uses an
disclosure to the extent that the cov-
ered entity, in the exercise of profes-
sional judgmont, determines that the
requirements do not interfere with the
ability to respond to the emergency
circumstances.

E i Note: At 67 PR 53270, Aug.
1?, 652C,.tllr\1’ e§%mo Peﬁse ttr?e ﬁs‘?gse(r)fter%J 8
o gnireguctory lext, @ 5§m°f¥SctF98
Xict, 15*8 2. r-[ortlﬁ)e c? vgnle % f ﬁm user,
tho revised text Is sot forth as follows;

§164.510 Uses and disclosures requiring an
opportunity for tho Individual to ugroo or

to object.
A covered entjty may uoe or disclose pro-
feate(? \ﬁeflﬁth Pr#oxfm t%)n, rowge(f t atpthe
ndi ldlia is Informed In advance of the uso
or disclosure ﬁ‘])d as the 0 rl])ortumt?/ 0
agree 1o 0r pro Idt or restrict tho use 0 ||s-
cfosure, in accfor ance with the applicable
requirements of this section. *

it ir it it h

§164.512 Uses and disclosures f
which consent, nn authorlzaglon,
og{mrtunlty t0 agree or objoct
not required.

A covored entity may use or disclose
?rotect_ed health “information without
ho written consent or authorization of
the Individual as described In §8164.500
and_ 164.508, respectively, or tho oppor-
tunity for the Individual to agree or
object as described In ?164.510, in tho
situations covered bY th3 Bectlon, sub-
{egt to the a%hcab e requirements of
this section. When the covered entity
is required by this soctlon to inform

or
aQr
IS
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the Individual of, or when tho Indi-
vidual may agree to, a use or disclosure
permitted by this section, the covered
entity’s Information and the Individ-
ual’sagreement may be given orally.

(a) Standard: Uses and disclosures re-
quired by law. (1) A covored entity may
use or disclose protected health Infof-
mation to the extent that,such use or
disclosure Is required by law and the
use or disclosure compiles with and Is
limited to the relovant requirements of
such law.

requirements described” in paragraph
(c), fe), or (f) of this soctlon for uses or
disclosures required by law.

(b?_ Standard: uses and disclosures for
pteblic health activities. _gl) Permitted dis-
closures. A covered entity may disclose
protected health Information for the
public health activities and purposes
described In this paragraph to:

gl) _ A public health authority that
authorized by law to collect or receive
such Information for the purpose of
preventmg_ or controlling disease, In-
1ury_, or disability. Includlng_, but not
limited to, the reporting of disease, in-
jury, vital evonts such as birth or
death, and the conduct of{)ubllc health
surveillance, public health Investiga-
tions, and public health Interventions;
or, at the direction of a public health
authority, to an official of a foreign
government agency that Is acting ‘In
%ﬁlla?oratlon with"a public health au-

ority;

vli) A public health authority or
other appropriate government author-
|tty authorized by law to receive reports
of child abuse or neglect; o
(ill) A person subjoct to tho Jurisdic-
%gon of tho Food and Drug Administra-
ion:

(A) To report advo. 3evonts éor simi-
lar reports with respect to food or die-
tary supplements), product defects or
problems (Including problems with the
use or Iabelln? of a ,product?w, or hio-
logical product deviations If the disclo-
sure Is made to the person required or
directed to report such Information to
the Food and Drug Administration;

(B) To track products if tho disclo-
sure Is made to a person required or di-
rected by the Food and Drug Adminis-
tration to track the product;

(2). A covered entity must moot thoﬁition, If the covered entity or public

§164.512

(C) To enable product recalls, repairs
or replacement (Including locating and
notifying Individuals who havo re-
ceived products of product recalls,
withdrawals, or other problems); or

(D) To conduct post marketing sur-
veillance to comply with requirements
or at the direction of the Food and
Drug Administration;

(Iv) A person who may have_been ex-
posed to i. communicable disease or
may _otherwise he at risk of con-
traCting or spreading a disease or con-

ealth authority Is authorized by law
to notify such person as necessary In
the conduct of 'a public health inter-
vention or Investigation; or o

(v) An emplozer, about an Individual
who' Is @ member of the workforco of
the employer, If: _

(A) The covored entity Is a covered
health care provider who Is a member

[sof the worktorce of such employer or

who provides a hoalth care to thée Indi-
vidual at the request of the employer:
(7)  To conduct an evaluation relating
to medical surveillance of the work-
place; or o
()  To evaluate whether the indi-
vidual has a work-related Illness or In-

Jurys ,

(E) The protected hoalth Information
that Is disclosed consists of findings
concerning a work-related Illness or. In-
jury or a workplace-related medical
surveillance; o

(C) Tho employer needs such findings
In‘order to compI%/ with Its obligations
under 29 CFR parts 1904 through 1928, 30
CFR parts 50 through 90, or under state
law having a simildr purposo, to rocord
such 1llness or Injury or to carry out
responsibilities for workplace meédical
surveillance;

(D) The covored health care provider
provides written notice to the Indi-
vidual that protected hoalth Informa-
tion relating to the medical surveil-
lance of theé work?lace_ and work-re-
lated IlInesses and Injuries Is disclosed
to the employer: _

(h B _g_lva a copy of the notice to
the "Individual at the timo the health
care Is provided; or

(2) If the hoalth care 1s provided on
tho ‘work site of the employer, by post-
ing the notice In a prominent place at
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the location where the health caro Is
provided.

45 OFR Subtitle A (10-1-02 Edition)

(1) The coverod ontlty, In tho_exercise
of professional judgment, believes In-

(2)  Permitted uses. If the covored ontl-forming the Individual would placo tho

ty also Is a public health authority, the
covored entity Is permitted to use pro-
tected health” Information In all cases
In which It Is permitted to disclose
such Information for public health-ac-
tIvItt_Ies undor paragraph (b)(1) of this
section.

Standard: Disclosures about victims

(c |

of a{)use, neglect or domestic violence. (1)
Permitted disclosures. Except for reports
of child abuse or neglect permitted by
paragraph (b)(1)(H) of this section, a
covered entity may disclose protocted
hoalth Information about an Individual
whom tho covored entity reasonablj
believes to be a victim of abuse, ne-
glect, or domestic violence to a govern-
ment authority, _including a" social
service or Brotectlve services agency,
authorized by law to receive reports of
?uch abuse, neglect, or domestic vio-
ence:

(D) To the extent the disclosure Is re-
quired b’Y law and the disclosure com-
piles with and is limited to the rel-
evant requirements of such law;

(1)  If tho Individual agrees to the dis-

closure; or .

(ill) To tho extent tho disclosure Is
expressly authorized by statute or reg-
ulation and: .

(A) Tho covered entity, In the exor-
cise ‘of professional judgment, believes
the disclosure Is necessary to prevent
serious harm to tho Individual or other
potential victims; or

(B) If the Individual Is unable to
agree because of Incapacity, a law en-
forcement or other public” official au-
thorized to receive the report rep-
resents that the Rrot_ected health Infor-
mation for which disclosure Is sought
Is not Intended to bo usod against the
Individual and that an Immediate en-
forcement activity that depends upon
the disclosure would be materially and
adversely affected by wamn? until the
individual Is able to agree fo the dis-
closure. o

(2) Informing the individual. A covered
entity that makes a disclosure per-
mitted by paragraph ﬁc)f(l) of this soc-
tlon must promptly Inform tho Indi-
vidual that such a’report has heen or
will be made, except if:

jury. and that Informing

Individual at risk of serious harm; or
_The coverod entity would be In-
forming a personal représentative, and
the covered entity reasonabl){ helieves
tho personal representative 1s respon-
sible for the abuse, neglect, or othor In-
such person
would not be In the best interests of
the Individual as determined b¥ tho
covered entity, in the exercise of pro
fessional {udgment. _

(d[) Standard: Uses and disclosures for
health oversight activities. _il) Permitted
disclosures. A covered entity may dis-
close protectod health Information to a
health oversight agency for oversight
activities authorized by law, Including
audits; civil, administrative, or crimi-
nal Investigations; Insp,ectlons_; licen-
sure or disciplinary actions; civil, ad-
ministrative, or criminal proceedings
or actions; or other activities nec-
essar_]( for api)roprlate oversight of:

l? he health care system;

[1) Government benefit Ipro rams for
which health information Is rélevant to
beneﬂmary_ eligibility;

(1) Enfitles subjéct to government
re?u atory programs for which health
Information IS necessary for deter-
mining  compliance program
standards; or ) o

(Iv) Entitles subject to civil rights
laws” for which health Information Is
necessary for determining compliance..
(2) Exception to health oversight activi-
ties.” For tho purpose of the disclosures
permitted bK paragraph _(d%gl) of this
section, a health “oversight "activity
does not _Include an Investllgatgo_n or
other activity In which the [Individual
Is tho subject of the investigation or
activity .and such Investigation or
other activity doe3 not arise out of and
Isnot dlroctly rolated to:

[) The rec€ipt of health caro;

Ia A claim for public benefits re-
latod to health; or )

[II) Qualification for, or receipt of,
?_u lic benefits or services when a pa-
ient’s health is Integral to the claim
for public benefits or Services.

(35J Joint activities or mvestlgatlons.
Notwithstanding paraﬁ]raph (d)(2) of
this soctlon, If & health oversight ac-
tivity or investigation la conducted In

with
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conjunction with an oversight activity
or Investigation relating to a claim for
Fubll_c_beneflt_s not related to health,
he joint actth or Investigation Is
considered a health oversight activity
for purposes of paragraph (d) of this
section.

(4)  Permuted uses. If a covered entity court or administrate

also Is a health oversight agenckl, the
covered entity, may “use ~protectod
health Informdtion for hoalth oversight
activities as permitted by paragraph
(d) of this section.

(e)  Standard: l'isclosures for judicial

and administrative Froceedings.

(1) Permitted disclosures. A covered en-
tity’ may disclose protected health In-
formation In the course of any judicial
or administrative proceeding:

(1) In response to an_order of a court
or ‘administrative tribunal, provided
that the covored entlt){ disclosgs only
the protected health Information ex-
pressly authorized by such order: or

(1) In response to a subpoena, dis-
coverP/ request, or other lawful process
that Is not accompanied by an order of
acourt or administrative tribunal, If;

(A) The covered entity receives satis-
factory assurance, as déscribed In para-
?raph ge)(l)(lll) of this section, from
he party seekln? the Information that
reasonable efforfs have been made by
such party to ensure that the Indi-
vidual who Is the subject of the pro-
tected health Information that has
hoon requested has heen given notice of
the re%uest; or , _ _

(B) The covered entity receives satis-
factOry assurance, as déscribed In para-
graph (e)(I&(Iv) of this section, from tho
party see mt}; the Information that
reasonable efforts have hoon made by
such party to secure a qualified protec-
tive order that meots tho requirements
ofpara%raph (e)()(v) of this section.

(I For tho ﬁ_urposes_ of paragraph
(e)E!) U)(A). of this section, a covored
entity receives satisfactory assurances
froma party seeking protecting health
Information™ If the covered entity re-
ceives from such party a written state-
ment and accompanying documenta-
tion demonstrating that: ™

(A)  The party requestin
mation has made’a good fait atte_méJ_t
to provide written notice to the indi-
vidual (or, if tho Individual’s location

such Infor-

§164.512

is unknown, to mall a notice to the In-
dividual's last known addressg'_ o

(B) Tho notice Included sufficient in-
formation about the litigation or pro-
ceeding In which the protected health
information Is requested to permit the
Individual to raise an objection to the
] flbunal; and

(C) The time for the Individual to
ralse objections to the court or admin-
istrative tribunal has olapsod, and:

No objections were filed; or _

(2) All objections filed by the Indi-
vidual have been resolved by the court
or tho administrative tribunal and the
disclosures being sought are consistent
with such resolution.

Iv) For tho ﬁurposes_ of paragraph
(e)()(11)(B) . of this section, a covered
entity receives satisfactory assurances
froma party seeking protected health
Information; if the Covered entity re-
ceives from such party a written state-
ment and accompanying documenta-
tion demonstr@tm% that: ™ o
_(A) The parties fo the dispute giving
rise " to the request for Information
have agreed to a qualified protective
order and have presented It to the
court or administrative tribunal with
jurisdiction over the dispute; or

(3{) The party seeking tho protected
hoalth Information has requested a
qualified protective order from such
court or administrative tribunal,

(v) For purposes of paragraph (e)(1) of
this section, a qualified protective
order means, with respect to protected
health Information requested  under
paragraph (e)(1)(H) of this section, an
order of a court or’of an administrative
tribunal or a stipulation_by the parties
to tho litigation or administrative pro-
ceedmg that:. ] )

(A) Prohibits the parties from using
or disclosing the protectod health In-
fonnation for any purposo other than
tho litigation or ‘proceeding for which
such Information was requested; and

(B) Requires the return to the cov-
ored ontlty or destruction of tho é)_ro-
tected hoalth Information (Including
all copies made) at the end of the liti-
gation or proceeding.

(v) Notwithstanding paragraph
$e)(1 (H) of this section, & covered’enti-
y may disclose protected health infor-
mation In response to lawful process
described In paragraph (e)(1)(H) of this
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Revised as of October 1, 2002] _ _
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[CITE: 42CFR431.301]
[Page 40]

TITLE 42--PU7INHIC HEALTH

CHAPTER IV--CENTERS_FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF
HEALTH AND HUMAN SERVICES--(Continued)

PART 431--STATE ORGANIZATION AND GENERAL ADMINISTRATION—Table of Contents
Subpart F—Safeguarding Information on Applicants and Recipients

Sec. 431.301 State plan requirements.'....

A State plan must provide, under, a_State statute that imposeﬁ {egal

. P .
sanctions, safeguards_meeting the _reguwem_ents of this subpart tha
restrict the use or disclosure of information concerning applicants and

r?mplents to purposes directly connected with the administration of the
plan.
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Code of Federal Regulations]
Title 42, Volume 3
Revised as _of October 1, 2002] _ ,
rom the U.S. Government Printing Office via GPO Access
[CITE: 42CFR431.302]
[Page 40-41]
TITLE 42—PUELIC HEALTH

CHAPTER IV--CENTERS_FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF
HEALTH AND HUMAN SERVICES--(Continued)

PART 431--STATE ORGANIZATION AND GENERAL ADMINISTRATION--Table of Contents
Subpart F—Safeguarding Information on Applicants and Recipients

Sec. 431.302 Purposes directly related--to State plan administration.
Purposes directly related. to plat) administration include—

a) Establishing eligibility; _ _

b) Determining the amount ‘of medical assistance;

¢) Providing Services for recipients; and

[[Page 41]]

(d) .Conducting or assisting an investigation, prosecution, or civil
or criminal proceéding related” to the administration of the plan.
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[Page 41-42]
TITLE 42--PUBLIC HEALTH

CHAPTER IV--CENTERS_FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF
HEALTH AND HUMAN SERVICES--(Continued)

PART 431--STATE ORGANIZATION AND GENERAL ADMINISTRATION—Table of Contents
Subpart F--Safeguarding Information on Applicants and Recipients

Fee. 431.306 Release of information.’

(@) The agenc¥ must have criteria specifying the conditions for
release and uSe of_information about applicants and recipients.

Access to information concerning applicants or recipients must
be restricted to persons or a?ency représentatives who are subject to
standards of confidentiality that are comparable to those of the_agency.

¢) The agency must not publish namesof applicants or recipients.

The agency must obtain permission from a familyorindividual,
whenever possible, before responding to arequest for information from
an outside source, unless the information. IS, to be usedtoverify
income, eligibilify and the amount cf medical assjstance gayment_under
section 1137 of this Act and Secs. 435.940 through 435.965 of this

chapter.

If, because of an emergency situation, time_does not permit obtaining
consent before release, the agency must notify the family or individual

immediately after supplying the information. _ _
(e) The agency's policies must apply to all requests for information

from ‘outside Sources, including governmental bodies, the courts, or law

enforcement officials.
f a court issues a subpoena for a case record or for an¥hagency
e

representative to testify concerning an applicant or recipient,

agency must inform the court of the applicable statutory provisions,

policies, and regulatigns restricting disclosure of information. |
Before réquesting information from, or releasing information to,

other ‘agencies to verify income, eligibility and the amount of
assistance under Secs. 435.940 through 435.965 ofthis chapter, the
ggenc_y_mus_t execute dta e>]gchange agréements with those agencies, as

-:ified in Sec. 435.945(f). _ o _
(h) Before requestln? information from, or releasing information to,

other agencies to identify legally liable third party resources under
Sec. 433.138(d) of this chapter, ‘the agency must execute data exchanges

agreements, as
[[Page 42]]
specified in Sec. 433.138(h)(2) of thischapter.

44 FR 17934, Mar. 29, 1979, as amendedat 51 FR7210, Feb. 28, 1986; 52
5975, Feb. 27, 1987]
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[Page 30]
TITLE 42--PUBLIC HEALTH

CHAPTER IV—CENTERS FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF
HEALTH AND HUMAN SERVICES— (Continued)

PART 431--STATE ORGANIZATION AND GENERAL ADMINISTRATION--Table of Contents
Subpart C—Administrative Requirements: Provider Relations

Sec. 431.107 Required provider agreement'.

(a) Basis and purpose. This section sets fo r State plan
reguwements based on sections 1902(a)(4) 190 (a)(27) 1902(a)(57),

1902(a)(58) of the Act, that relate to the keeping. of records and
the _furnishing of .information by all providers of Services (including
individual practitioners and ?roups of practitioners).

b) Agreements. A State plan must provide for an a?reement between
the Medicaid agency and each provider or organization furnishing
services under the plan in which the provider or organization agrees to:

Keep any records necessary to disclose the éxtent of sefvices
the provider furnishes to recipients

On request, furnish to the Medlcald aﬁency, the Secretary, or
the State Medicaid fraud control unit (if such a unit has been approved
by the Secretary under Sec. 455.300 of ‘this chapter), any Information
maintained under paragraph ’(b)(1) of this section and any information
regardlng payments claimed by ‘the provider for furnishing services under

p3 Com tpY with the disclosure requirements specified in part 455,

subpart B of this chapter; and
(4) Comply with the advance directives requirements for hospitals,

nurslng faC|I|t|es providers of home health care and personal care
servicés, hospices, and HMOs specified in part 489, subpart I, and
Sec. 417.436(d) of this chapter.

[44 FR 41644, July 17, 1979, as amended at 57 FR 8202, Mar. 6, 1992]
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