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C S  F O R  H O U S E  J O I N T  R E S O L U T IO N  N O . 2 2 (J U D )

IN  T H E  L E G ISL A T U R E  O F  T H E  S T A T E  O F A L A S K A

T W E N T Y -T H IR D  L E G IS L A T U R E  - F IR ST  SE S S IO N

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GUTTENBERG, Crawford, Kerttula

A R E S O L U T IO N

R ela tin g  to  th e  U S A  P A T R IO T  A ct, th e  B ill o f  R ig h ts , th e  C o n stitu tio n  o f  the S ta te  o f  

\ la s k a ,  a n d  th e  c iv il  lib e r tie s , p e a c e , a n d  se c u r ity  o f  th e  c itize n s  o f  o u r  c o u n tr y .

3E IT  R E S O L V E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  the State o f  A laska recogn izes Lhe C onstitution o f  the U n ited  States as 

>ur charter o f  liberty, and that the B ill o f  R ights enshrines the fundam ental and inalienable  

ights o f  A m ericans, includ in g  the freedom s o f  relig ion , sp eech , assem bly, and privacy; and 

W H E R E A S  each  o f  A laska's d u ly  e lected  public servants has sw orn to defend  and 

;phold the U n ited  States C onstitution and the C onstitution o f  the State o f  A laska; and

W H E R E A S  the State o f  A laska denou nces and condem ns all acts o f  terrorism, 

/herever occurring; and

W H E R E A S  attacks against A m ericans such as those that occurred on Septem ber 11, 

00 1 , have n ecessita ted  the crafting o f  e ffec tiv e  law s to protect the public from  terrorist 

ttacks; and

W H E R E A S  any new  secu rity  m easures o f  federal, state, and local governm ents  

lou ld  be carefu lly  d esig n ed  and em p loy ed  to enhance public safety  w ithout infringing m  the 

vil liberties and rights o f  innocent c itizen s o f  the State o f  A laska and the nations; and
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W H E R E A S  certain p rov ision s o f  the U n itin g  and S tren gth en in g  A m erica  by  

P rovid in g  A dequate T o o ls  In O p position  to  Terrorism  A ct, a lso  know n as the U S A  P A T R IO T  

A ct, a llow  the federal governm ent m ore lib era lly  to detain and in vestiga te  c it ize n s  and en ga ge  

in su rveillan ce activ ities that m ay v io la te  or o ffen d  the rights and liberties guaranteed b y  our 

state and federal constitutions;

B E  IT  R E S O L V E D  that the A lask a  State L egislature supports the governm en t o f  the 

U n ited  States o f  A m erica  in its cam paign  against terrorism , and affirm s its com m itm en t that 

the cam paign  not be w aged  at the e x p en se  o f  essen tia l c iv il rights and liberties o f  c itizen s o f  

this country con ta in ed  in the U n ited  States C onstitution  and the B ill o f  R ights; and be it

F U R T H E R  R E S O L V E D  that it is  the p o licy  o f  the State o f  A lask a  to op p ose  any 

portion o f  the U S A  P A T R IO T  A ct that w o u ld  v io late  Lie rights and liberties guaranteed  

equally  under the state and federal constitu tions; and be it

F U R T H E R  R E S O L V E D  that, in accordance w ith  A lask a  state p o licy , an agen cy  or 

instrum entality o f  the State o f  A laska , in the absence o f  reasonab le su sp ic io n  o f  crim inal 

activity  under A laska State law , m ay not

(1 ) initiate, participate in , or assist or coop erate w ith an inquiry, in vestigation , 

surveillance, or detention;

(2 ) record, f ile , or share in te lligen ce  in form ation con cern in g  a person or 

organization, includ in g  library lend in g  and research records, b o ok  and v id eo  store sa les and 

rental records, m ed ical records, financial records, student records, and other personal data, 

even i f  authorized under the U S A  P A T R IO T  Act;

(3 ) retain such in te lligen ce  inform ation; the state A ttorney G eneral shall 

review  the in te llig en ce  inform ation currently held by the state for its lega lity  and 

ippropriateness under the U nited States and A lask a  C onstitutions and perm anently  d isp ose  o f  

t i f  th ere js  no reasonable su sp icion  o f  crim inal activity; and be it j

THBSR-R E S O L V E D-^hat an ag en cy  o r ins trum entality  o f -the state m ay n o^ ^ A jil^

(1 ) use  state resources or institutions for the en forcem en t o f  federal 

m m igration m atters, w h ich  are the resp onsib ility  o f  the federal governm ent;

(2 ) c o llec t or m aintain inform ation about the p o litica l, re lig iou s, or socia l 

new s, association s, or activ ities o f  any individual, group, a ssoc ia tion , organization, 

orporation, business, or partnership;
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(3 ) p rofile  b ased  on race, ethnicity , re lig ion , or national origin; and be it 

FURTHER RESOLVED that the A laska State L egislature im p lores the U n ited  States 

C ongress to correct p ro v is io n s in the U S A  PA T R IO T  A ct and other m easures that in fringe on  

c iv il liberties, and op p o ses any pending and future federal leg isla tion  to the exten t that it 

in fringes on A m ericans' c iv il rights and liberties.

COPIES o f  this resolution  shall be sent to the H on orab le G eorge  W . B u sh , President 

o f  the U n ited  States; the H onorable John A shcroft, A ttorney G eneral o f  the U n ited  States; the 

H onorab le Frank M u rk ow sk i, G overnor o f  A laska; and to  the H onorable T ed  S teven s and the 

H onorable L isa  M u rk ow sk i, U .S . Senators, and the H onorable D o n  Y ou n g, U .S . 

R epresentative, m em bers o f  the A laska d elegation  in C ongress.
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ALASKA STATE LEGISLATURE
Rep. Lesil McGuire, Chnir 
Rep. Tom Anderson, Vice-Chair 
Rep. John Coghill 
Rep. Jim Holm 
Rep. Ralph Samuels 
Rep. Lcs Gara 
Rep. Max Gruenberg

H o u se  J u d ic ia r y  C o m m itte e

M e m o r a n d u m

To: L eg. L egal

From: V an essa  T ond in i, C om m ittee A ide  
H ouse Judiciary Com m ittee

Date: M ay 8, 2 0 0 3

Re: C S R equest

P lease  create a work draft H ou se Judiciary C om m ittee  Substitute for HJR 22: Patriot A ct and 
D efen d in g  C iv il L iberties. T he draft language is attached. T he bill w ill be heard in com m ittee  
tom orrow .

If you  have any q u estion s, p lease  call m e at 4 9 9 0 . Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended lo be reviewed initially by 
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the 
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is 
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the 
sender at the above address.

State Capitol, Room 120 
Juneau, AK 99801-1182 
(907) 465-4990 
Fax (907) 465-6592



DRAFT CS HJR 22 

A RESOLUTION

1 Relating to the USA PATRIOT Act, the Bill of Rights, the Constitution of the State of
2 Alaska, and the civil liberties, peace, and security of the citizens of our country
3 BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
4  W H E R E A S  the State o f  A laska recogn izes the C onstitution o f  the U n ited  States as

5 our charter o f  liberty, and that the B ill o f  R ights enshrines the fundam ental and ina lien ab le

6 rights o f  A m ericans includ in g the freed om s o f  relig ion , sp eech , a ssem b ly , and privacy; and

7 WHEREAS each o f  A la sk a’s du ly  e lected  public servants has sw orn to d efen d  and

8 uphold  the U .S . C onstitution  and the C onstitution  o f  the State o f  A laska; and

9 W H E R E A S  the State o f  A laska  d en ou n ces and con d em n s all acts o f  terrorism ,

10 w h erever occurring; and

11 W H E R E A S  attacks against A m ericans such as those that occurred on S eptem b er

12 11, 2001  have n ecessita ted  the crafting o f  e ffec tiv e  law s to protect the public from  terrorist

13 attacks; and

14 W H E R E A S , any new  security  m easures o f  federal, state and local govern m en ts

15 sh ou ld  be carefu lly  d esign ed  and em p loyed  to enhance public sa fety  w ithout in fringing on

16 the c iv il liberties and rights o f  innocent c iiiz en s  o f  the State o f  A laska and the nation; and

17 W H E R E A S  certain p rovisions o f  he U niting  and Strengthen ing A m erica  by

IS P rovid in g  A dequate T o o ls  In O pposition  to Terrorism  A ct, a lso  know n as the U S A

19 P A T R IO T  A ct, a llow  the federal governm ent to m ore liberally  detain and in vestiga te

2 0  c itizen s and en gage  in surveillance activ ities that m ay vio late or o ffen d  the rights and

21 liberties guaranteed by our State and Federal C onstitutions;

22  B E  IT R E S O L V E D  that the A laska State L egislature supports the governm en t o f

23  the U nited  States o f  A m erica in its cam paign  against terrorism, and affirm s its com m itm en t

24  that such a cam paign not be w aged  at the exp en se  o f  essentia l c iv il rights and liberties o f

25  c itize n s  o f  this country contained  in the C onstitution and the B ill o f  R ights, and be it

26  F U R T H E R  R E S O L V E D  that it is the p o licy  o f  the State o f  A laska to o p p o se  any

27 portion o f  the U S A  PA TR IO T  Act that w ou ld  v io late  the rights and liberties guaranteed

28 eq u a lly  under the State and Federal C onstitutions; and be it



1 F U R T H E R  R E S O L V E D  that, in accordance w ith A lask a  State p o licy , no agen cy

2 or instrum entality o f  the State o f  A laska, in the ab sen ce o f  reasonable su sp ic io n  o f  crim inal

3 a ctiv ity  under A laska State law , shall:

4  (1 ) Initiate, participate in, or assist or coop erate w ith an inquiry, in vestiga tion ,

5 su rv eillan ce , or detention;

6  (2 ) R ecord, file , or share any in te lligen ce  inform ation con cern in g  a person or

7  organ ization , even  if authorized under the U S A  P A T R IO T  Act; in clu d in g  library lend in g

8 and research records, book  and v id eo  store sa les and rental records, m ed ical records,

9 financial records, student, records, and other personal data;

10 (3 ) Retain such in te llig en ce  inform ation; any such inform ation currently held  by the

11 state shall be rev iew ed  by the state A ttorney G eneral for its lega lity  and appropriateness

12 under the U n ited  States and A laska C onstitutions and perm anently d isp o sed  o f  if  there is

13 no reasonable su sp ic ion  o f  crim inal activity; and be it

14 F U R T H E R  R E S O L V E D  that no agen cy  or instrum entality o f  the state shall:

15 (1 ) U se  state resources or institutions for the enforcem en t o f  federal im m igration

16 m atters, w hich are the resp on sib ility  o f  the Federal governm ent;

17 (2 ) C o llect or m aintain inform ation about the po litica l, relig ious or socia l v ie w s,

18 a ssoc ia tion s or activ ities  o f  any individual, group, a ssoc iation , organ ization , corporation,

19 b u sin ess or partnership;

2 0  (3 ) Profile  based on race, ethnicity , re lig ion , or national origin;

21 F U R T H E R  R E S O L V E D  that the A laska State L egislature im plores the U .S .

22  C on gress to correct p rovision s in the U S A  PA T R IO T  Act and other m easures that infringe

23 on c iv il liberties, and op p oses any pending and future federal leg isla tion  to the extent that

2 4  it in fringes on A m ericans' c iv il rights and liberties.

25  C O P IE S  o f  this resolution  shall be sent to the H onorable G eorge W . B ush,

2 6  President o f  the U nited States; the H onorable John A shcroft, A ttorney G eneral o f  the

27  U n ited  States; the H onorable Frank M urkow ski, G overnor o f  A laska; and to the H onorable

28 T ed  S tev en s and the H onorable L isa M urkow ski, U .S . Senators, and the H onorable D on

29  Y ou n g , U .S . R epresentative, m em bers o f  the A lask a  delegation  in C ongress.
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L ee P u ll ia m  
X18XO E lle n  A v e n u e  

A n c h o r a g e , A K  99S1S  
( 9 0 7 )  5 2 2 *4 6 o x  lp le e @ s in b a d .n e t

May 9, 2003

Office o f  Lesil M cGure
Alaska State House o f  Representatives

Re: WRITTEN TESTIMONY IN SUPPORT OF BIPARTISAN VERSION OF HJR 22

Dear Re. McGuire,

The climate o f  fear perpetrated by the Bush Administration in response to the attacks o f  
September 11, 2001 has resulted in significant threats to the personal freedom of all 
Americans; one o f  the most notable being is the USA Patriot Act. This ill-advised piece 
o f legislation, i f  enacted, would obliterate much o f the cherished freedoms that we have 
fought and died to preserve.

I therefore offer my wholehearted support to the bipartisan version o f  HJR 22 opposing 
the USA Patriot Act and any similar measures which will prevent any further erosion o ~ 
our personal rights in the so-called “War on Terrorism.” We must not allow overrcaction 
to destroy the fundamental tenets o f  this democracy in the guise o f  “protecting” us from 
outside influences. In this case, the proposed cure can be much worse than the disease.

Please contact me i f  I can clarify my comments o f  answer any questions.

Sincerely,
Lee Pulliam

mailto:lplee@sinbad.net
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8 May 2003

B Y  FAX
465-6592

Rep. Leslie McGuire, Chair 
House Judiciary Committee 
Alaska State Legislature

Re: Written Testimony In Support of Bipartisan Version of HJR 22

Dear Representative McGuire:

Thank you for providing a hearing for this important measure at this extremely 
busy time in your committee’s schedule, I have heard that the bipartisan nature 
of HJR 22 could result in a compromise version being approved in Judiciary 
tomorrow that Is still substantial and meaningful. I support such a resolution that 
will encourage Congress to radically amend the USA PATRIOT Act to remove all 
of its erosions of due process and civil liberties, and that will in the meantime 
support the State of Alaska's resistance to cooperation with federal enforcement 
of these egregious portions of the Act.

Your cooperation in providing this hearing, facilitating a bipartisan version, and 
moving this measure through your committee Is greatly appreciated.

Ĵohn Dunker 
592 Seatter Street 
Juneau, AK 99801 
(907) 586-4409
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To: R epresen tative L esll McGuire 2 pages total to  be faxed.

WRITTEN TESTIMONY IN SUPPORT OF BIPARTISAN VERSION OF HJR 22

Good Morning ladies and gentlemen. My name is Katy Parrish. I am here to express my support for 
the proposed resolution, HJR 22, addressing the PATRIOT Act. I am a single mother of one son who 
has special health and developmental needs. I work full-time and reside in Anchorage. I am also one 
of the original organizers for the Anchorage Bill of Rights Defense Committee. I became aware of the 
PATRIOT Act last October while doing research on peace and Justice issues. Every time I look into 
my son's eyes, I am empowered to speak out against this assault on our civil liberties. I have many 
concerns about this act, not to mention:

• how most congress people and senators didn’t even have a copy of It to read before the 
vote..

• how it was hurried through the house and the senate with no committee work or debate 

The federal legislative process, successfully used for over 200 years, was blatantly ignored.

After considerable research, intuitively, I knew that this act would encourage ethnic profiling, illegal 
arrests and other misconduct by law enforcement...but now my worst fears are being realized. I do 
not have time to list all of the abuses. ..here Is just a taste:

Up to 2,000 people In the United States have been detained without trial, or charge, or even legal 
rights. The fate of most is unknown. Rabih Haddad, one of the detained, a respected Muslim pastor, 
has been charged with no crime. According to the Treasury Department, the only branch of 
government to give any explanation states, he and his charity are suspected links to al-Qaida. But no 
evidence has been publicly forthcoming to substantiate the claim. (Truthout 2/26/03, 
http://www.truthout.org/docs_01/02.28G.Disappeared.htm)

Last year, Congressman John Conyers, Jr., Ranking Member of the Committee on the Judiciary 
Affairs, has expressed outrage over the fact that “Haddad’s proceedings to date have ail been in 
secret." Mr. Haddad is being held In solitary confinement and can only see his family four hours a 
month. As Congressman Conyers states, “justice delayed translates to justice denied." (Letter to 
Attorney General Ashcroft, 1/3/02 from Senator Conyers -  link: 
http://www.truthout.org/docs 01/01.05C.Convers.Pastor.html

December 4, 2002, an amateur photographer named Mike Maginnis was arrested in Denver for 
simply taking pictures of buildings in an area where Vice President Cheney was residing. Maginnis, 
who works in information technology, frequently photographs such subjects as corporate buildings 
and communications equipment. As he was putting his camera away, Maginnis found himself 
confronted by a Denver police officer who demanded that he hand over his film and camera. When 
he refused to give up his Nikon F2, the officer pushed him to the ground and arrested him. Two 
hours later a Secret Sen/ice agent, Willse, arrived. He told Maginnis that his “ suspicious activities" 
made him a threat to national security and that he would be charged as a terrorist under the USA 
PATRIOT act. When Maginnis refused to admit to being any sort of terrorist, the agent called him a 
“raghead collaborator’’ and a “dirty pinko faggot.” After one hour of interrogation and three hours 
waiting in a holding cell, he was finally released with no explanation, no copy of an arrest report and 
no receipt for his confiscated possessions. He was told that he would probably not get his camera 
back, as it was being held as evidence. (www.truthout.org/docs_2/12.09F.photgr.arrested.htm)

1
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On February 13tf\  Andrew O'Conner, a former public defender from Santa Fe, was arrested In 
a public library and interrogated by Secret Service agents for five hours. His crime? He said 
"Bush Is out of control" on an Internet chat room, and was arrested for threatening the 
President. (Truthout, 3/4/03, http://www.truthout.org/docs_03/030503A.shtml)

Also in Februray, 2003, Bernadette Devlin McAllskey of Ireland was recently passing through 
Chicago from Dublin, where she passed security, when she heard her name called over a 
loudspeaker. When she went up to the ticket counter, three men and one woman surrounded 
her and grabbed her passport. McAliskey was informed that she had been reported to be a 
"potential or real threat to the United States." Bernadette Devlin McAliskey has spent the 
better part of her life struggling for the Irish nationalist cause. She did not lob Molotov cocktails 
at police. Instead, she became a member of British Parliament at age 21, the youngest person 
ever elected to that post. In 1981 she and her husband were shot by a loyalist death squad *'n 
their home. She has traveled to America on a regular basis for the last thirty years, and has 
been given the keys to the cities of San Francisco and New York. Upon her detention in 
Chicago, McAliskey was fingerprinted and photographed. One of the men holding her told her 
that he was going to throw her In prison. When she snapped back that she had rights, she 
was told not to make the boss angry, because he shoots people. "After 9/11," said one officer, 
"nobody has any rights." She never found out for sure how she was a threat to the United 
States, and has filed a formal complaint with the U.S. consulate in Dublin. (Truthout, 3/4/03, 
http://www.truthout.org/docs_03/030503A.shtml)

March 20th, Jason Halperin, a doctor with Physicians without Borders, and a friend were held at 
gunpoint in an Indian Restaurant In Manhattan by INS and Department of Homeland Security Agents. 
They told the agents they had no right to hold them. The agents responded, “"You are being held 
under the Patriot Act following suspicion under an Internal Homeland Security investigation." When 
asked to speak to a lawyer, the INS official informed them that they do have the right to a lawyer but 
they would have to be brought down to the station and await security clearance before being granted 
one. When asked how long that would take, the agent replied with a coy smile: "Maybe a day, maybe 
a week, maybe a month." These men and other patrons were terrorized and held for over two hours 
while agents checked their backgrounds. They were subsequently released after the agents realized 
the tip given was a mistake. (Altemet, 5/2/03 - http://www.altemet.org/story.html7StorylDs15760)

Finally, in the 2002 Performance Report for the Department of Justice, section 8.1 .B, the Office of 
Professional Responsibility released data looking at the misconduct of US attorneys. Despite the 
implementation of the PATRIOT Act, which ha~ been touted to aid law enforcement and attorneys In 
prosecuting terrorists, US attorney misconduct is the highest it's been in six years. (Department of 
Justice Fiscal Year 2002 Performance Report & Fiscal Year 2003 Revised Final Performance 
Plan,Fiscal Year 2004 Performance Plan 
http://www.usdoj.gov/ag/annualreports/pr2002/TableofContents.htm)

Thanks to the PATRIOT Act, having less checks and balances has negatively impacted the ethics of 
law enforcement personnel.

I beg you to join the 103 cities across the country and two states in passing a strong resolution 
against the most caustic legislation to our civil liberties in our great nation’s history. Keep America 
safe and free.

Thank you.

Katy Parrish 1440 W 26m Avenue. #3 Anchorage, AK 99503
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To: R ep resen ta tive L esll McGuire 2 pages to ta l to be faxed.

WRITTEN TESTIMONY IN SUPPORT OF BIPARTISAN VERSION OF HJR £?

Good Morning ladies and gentlemen. My name is Katy Parrish. I am here to express my support for 
the proposed resolution, HJR 22, addressing the PATRIOT Act. I am a single mother of one son who 
has special health and developmental needs. I work full-time and reside in Anchorage. I am also one 
of the original organizers for the Anchorage Bill of Rights Defense Committee. I became aware of the 
PATRIOT Act last October while doing research on peace and Justice issues. Every time I look into 
my son’s eyes, I am empowered to speak out against this assault on our civil liberties. I have many 
concerns about this act, not to mention;

• how most congress people and senators didn't even have a copy of It to read before the 
vote..

» how it was hurried through the house and the senate with no committee work or debate 

The federal legislative process, successfully used for over 200 years, was blatantly ignored.

After considerable research, intuitively, I knew that this act would encourage ethnic profiling, Illegal 
arrests and other misconduct by law enforcement...but now my worst fears are being realized. I do 
not have time to list all of the abuses...here is just a taste:

Up to 2,000 people In the United States have been detained without trial, or charge, or even legal 
rights. The fate of most Is unknown. Rabih Haddad, one of the detained, a respected Muslim pastor, 
has been charged with no crime. According to the Treasury Department, the only branch of 
government to give any explanation states, he and his charity are suspected links to al-Qaida. But no 
evidence lias been publicly forthcoming to substantiate the claim. (Truthout 2/26/03, 
http://www.truthout.org/docs_01/02.28G.Disappeared.htm)

Last year, Congressman John Conyers, Jr., Ranking Member of the Committee on the Judiciary 
Affairs, has expressed outrage over the fact that “Haddad’s proceedings to date have all been in 
secret." Mr. Haddad is being held in solitary confinement and can only see his family four hours a 
month. As Congressman Conyers states, “justice delayed translates to Justice denied." (Letter to 
Attorney General Ashcroft, 1/3/02 from Senator Conyers-link: 
http://www.truthout.ora/docs 01/01.05C.Convers.Pastor.htm)

December 4,2002, an amateur photographer named Mike Maginnis was arrested in Denver for 
simply taking pictures of buildings in an area where Vice President Cheney was residing. Maginnis, 
who works In information technology, frequently photographs such subjects as corporate buildings 
and communications equipment. As he was putting his camera away, Maginnis found himself 
confronted by a Denver police officer who demanded that he hand over his film and camera. When 
he refused to give up his Nikon F2, the officer pushed him to the ground and arrested him. Two 
hours later a Secret Service agent, Willse, arrived. He told Maginnis that his " suspicious activities" 
made him a threat to national security and that he would be charged as a terrorist under the USA 
PATRIOT act. When Maginnis refused to admit to being any sort of terrorist, the agent called him a 
"raghead collaborator” and a “dirty pinko faggot.” After one hour of interrogation and three hours 
waiting in a holding cell, he was finally released with no explanation, no copy of an arrest report and 
no receipt for his confiscated possessions. He was told that he would probably not get his camera 
back, as it was being held as evidence. (www.truthout.org/docs_2/12.09F.photgr.arrested.htm)
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On February 13*\ Andrew O'Conner, a former public defender from Santa Fe, was arrested in 
a public library and interrogated by Secret Service agent3 for five hours. His crime? he said 
"Bush is out of controP on an internet chat roorn, and was arrested for threatening the 
President. (Truthout, 3/4/03, http://www.truthout.org/docs_03/030503A.shtml)

Also in Februray, 2003, Bernadette Devlin McAliskey of Ireland was recently passing through 
Chicago from Dublin, where she passed security, when she heard her name called over a 
loudspeaker. When she went up to the ticket counter, three men and one woman surrounded 
her and grabbed her passport. McAliskey was informed that she had been reported to be a 
"potential or real threat to the United States." Bernadette Devlin McAliskey has spent the 
better part of her life struggling for the Irish nationalist cause. She did not lob Molotov cocktails 
at police. Instead, she became a member of British Parliament at ago 21, the youngest person 
ever elected to that post. In 1981 she and her husband were shot by a loyalist death squad in 
their home. She has traveled to America on a regular basis for the last thirty years, and has 
been given the keys to the cities of San Francisco and New York. Upon her detention In 
Chicago, McAliskey was fingerprinted and photographed. One of the men holding her told her 
that he was going to throw her in prison. When she snapped back that she had rights, she 
was told not to make the boss angry, because he shoots people. "After 9/11," said one officer, 
"nobody has any rights." She never found out for sure how she was a threat to the United 
States, and has filed a formal complaint with the U.S. consulate In Dublin. (Truthout, 3/4/03, 
http://www.truthout.org/docs_03/030503A.shtml)

March 20^, Jason Halperin, a doctor with Physicians without Borders, and a friend were held at 
gunpoint In an Indian Restaurant In Manhattan by INS and Department of Homeland Security Agents. 
They told the agents they had no right to hold them. The agents responded, “"You are being held 
under the Patriot Act following suspicion under an internal Homeland Security Investigation." When 
asked to speak to a lawyer, the INS official informed them that they do have the right to a lawyer but 
they would have to be brought down to the station and await security clearance before being granted 
one. When asked how long that would take, the agent replied with a coy smile: "Maybe a day, maybe 
a week, maybe a month." These men and other patrons were terrorized and held for over two hours 
while agents checked their backgrounds. They were subsequently released after the agents realized 
the tip given was a mistake. (Alternet, 5/2/03 - http://www.alternet.org/story.html?StorylD=15760)

Finally, in the 2002 Performance Report for the Department of Justice, section 8.1.B, the Office of 
Professional Responsibility released data looking at the misconduct of US attorneys. Despite the 
implementation of the PATRIOT Act, which has been touted tp aid law enforcement and attorneys in 
prosecuting terrorists, US attorney misconduct is the highest It's been in six years. (Department of 
Justice Fiscal Year 2002 Performance Report & Fiscal Year2j003 Revised Final Performance 
Pian.Flscal Year 2004 Performance Plan 
http://www.usdoJ.gov/ag/annualreports/pr2002/TableofContents.htm)

Thanks to the PATRIOT Act, having less checks and balances has negatively impacted the ethics of 
law enforcement personnel.

I beg you to join the 103 cities across the country and two states in passing a 3trong resolution 
against the most caustic legislation to our civil liberties in our great nation's history. Keep America 
safe and free.

Thank you.

K a ty  P a r r is h  1 4 4 0 W  2 0 m A v e n u e , ft3 A n c h o ra g e , A K  9 9 5 0 3
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W r i t t e n  t e s t i m o n y  i n  s u p p o r t  o f  b i p a r t i s a n  v e r s i o n  o f  H J R  2 2

House Judiciary Committee:
I urge you to support the bipartisan version of HJR 22.
In March, a few of us US citizens were exercising our right to freedom of speech in a law- 
abiding manner on the sidewalk near the Federal Bldg in Fairbanks. The security guard 
demanded our identification, which we presented. When the guard began copying down my 
personal information, I snatched my ID back. Why was I afraid? I live in America, the land of 
the free. I ’m not a terrorist. I love my country.
But for the first time ever, I am afraid of what my government will do with my name. How much 
more would I have cause to fear if I were not a white middle-class native-born American with 
the education to know what my rights are? The Patriot Act sacrifices our political freedoms in 
the name of national security. My companions at the federal building that day were told that their 
names would be submitted to the Defense Information Systems Agency under the US Dept, of 
Defense. I find tliat appalling.
These kinds of ac tions upset the democratic values that define our nation -  the nation that we present to the world as a model of democracy.
Unless we speak out, our freedoms will continue to erode until we have nothing left to 
distinguish our country from the repressive governments the US fights, against.
I urge you to support HJR 22. Thank you for your efforts.

Fax To: Representative tesil McGuire
House Judiciary Committee

Fax: 465-6592

Date; May 9, 2003

Sincerely,

BuzaDem ucixnap
PO Box 82562, Faiibanks, AK 99708 (907) 456-6358
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W RITTEN T E ST IM O N Y  IN  SU PPO RT OF THE B IP A R T ISA N  V ER SIO N  OF HJR22

Honorable R epresentative M cG uire,

I am w riting to support the passage o f  HJR 22. I was bom  and raised an A m erican  
patriot, I love  this country and all that it stands for. The B ill o f  R ights and our focus on 
personal freedom s and dem ocracy are what m ake A m erica the greatest country in  the 
world! The "Patriot A ct” is undeniably a direct assault on the B ill o f  R ights and as such 
m ust be opposed . I applaud the efforts o f  the honorable Representatives C oghill and  
Gurtenberg and I pray that you  w ill pass this resolution through your com m ittee w ith  full 
support.

Thank you  very m uch for your tim e and consideration but, m ostly, thank y ou  for your 
com m itm ent and devotion  to A-aska.

R espectfu lly ,

Julie M aier  
Fairbanks, A K  9 970 9
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I write because I have m any m any questions regarding our cuiTent governm ent’s 
policies and I deeply appreciate ongoing efforts to protect m y right to ask them. The 
consideration o f  a  resolution that affirms A laska’s com m itm ent to protecting c iv il 
rights is the m ost hopeful new s m any o f  us have heard all w inter. Our founding fathers 
knew w ell that governm ent could and w ould becom e corrupt; they designed safeguards 
to prevent such outcom es and intentionally excluded m easures such as those found in 
the U SA  PATRIOT Act. The Bush Administration has m ade m e an activist and a 
patriot in a w ay that I n ever anticipated. M illions o f  Am erican object to the 
Adm inistration’s  draconian m easures because o f  a d eep ly  felt lo v e  o f  country and c iv ic  
responsibility. W e dissenters have respect and appreciation for our troops, and issues  
only w ith those w ho w ould  know ingly put them in harm ’s w ay  on the basis o f  weak, 
misrepresented, and even  fabricated evidence. The deeper questions that w e have are 
terribly unpleasant, but w e , as the People, are obliged to ask.

Tim es have changed, no doubt, and evaluating risk gets m ore com plicated every  day -  
making honesty in po licy  decisions more important than ever; what w e  need is better 
public disclosure o f  various lines o f  evidence, not secrecy and the invasion  privacy.
For these reasons and m ore, w e  urge our representatives to be m ore critical o f  W hite 
H ouse p o lic ies, and w holeheartedly support the bipartisan version o f  HJR 22. Thank 
you very much!

Anna Godduhn 
940  Sheep Creek Road  
Fairbanks, A laska  
99709
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L IB E R T Y  AND SEC U R ITY

R e p u b lic a n s  W an t T e rro r  L a w  M ade  

P e rm an en t

By ERIC LICHTBLAU

W A S H IN G T O N , April 8 —  W orking w ith the B ush  
adm inistration, C ongressional R epublicans are m aneuvering to 

m ake perm anent the sw eep in g  antiterrorism p ow ers granted to federal 
.t enforcem ent agents after the attacks o f  Sept. 11, 2 0 0 1 , o ffic ia ls  said  

today.

T he m ove is likely  to touch o ff  strong objections from  m any D em ocrats 
and even  som e R epublicans in C ongress w ho b e liev e  that the Patriot A ct, 
as the leg isla tion  that grew out o f  the attacks is know n, has already given  
the governm ent too much pow er to spy on A m ericans.
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The landmark leg isla tion  expanded the --------------------------
governm ent’s p ow er  to use eavesdropping, T a r g e t in g  
surveillance, access to financial and com puter t h r e a t s  a n d  i 
records and other too ls to track terrorist 
suspects. --------------------------

T e x t :  P A T R I O T  A c

W hen it passed in O ctober 2 0 0 1 , m oderates 
and c iv il libertarians in C ongress agreed to
sunnnrt it nnlv hv maIrina mnnv rritir.nl
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p rovisions temporary. T hose  p rovisions w ill 
expire, or "sunset,” at the end o f  2 00 5  un less |  
C ongress re-authorizes them.

B ut R epub lican s in the Senate in recent days 
have d iscu ssed  a proposal, written by Senator 
Orrin G. H atch, R epublican  o f  Utah, that 
w ould repeal the su nset p rovisions and make 
the law's new  p ow ers perm anent, o ffic ia ls  
said. R epublicans m ay seek  to m ove on the 
proposal this w eek  by trying to attaching it to 
another antiterrorism  bill that w ould m ake it 
easier for the governm ent to use secret 
su rveillan ce warrants against "lone w o lf '  
terrorism su sp ects.

M any D em ocrats have grow n increasingly  
frustrated by w hat they  se e  as a lack o f  
inform ation from  the Justice D epartm ent on 
how  its agents are usin g  their new found  
pow ers, and they say they need more tim e to 
determ ine w hether agents are abusing those 
pow ers.

The Senate D em ocratic  leader, Tom  D asch le  
o f  South D akota, said today that w ithout 
exten sive  rev iew , he "would be very strongly  
opp osed  to any repeal" o f  the 2005  tim e lim it.
He predicted that R epublicans lacked the 
votes to repeal the lim its.
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Indeed, C ongressional o ffic ia ls  and political 
observers sa id  the debate m ight force  
lawm akers to take stock  o f  how  far they were |  
w illin g  to sa crifice  c iv il liberties in the name 
o f  fighting terrorism.

Beryl H ow ell, a form er D em ocratic aide in 
the Senate w h o  w orked ex ten siv e ly  on the 

2001  leg isla tion , said  that by forcing the issu e, M r. Hatch "is throwing  
dow n  the gauntlet to people who think the U .S .A . Patriot A ct went too  
far and w h o  want to cut back its pow ers."

Justice  D epartm ent o ffic ia ls in in terview s today credited the Patriot Act 
w ith a llo w in g  the F .B .I. to m ove with greater sp eed  and flex ib ility  to 
disrupt terrorist operations before they occur, and they say they wanted  
to see  the 2 00 5  tim e lim it on the leg isla tion  lifted .

"The Patriot A ct has been an extrem ely usefu l tool, a dem onstrated  
su c c e ss , and w e don't want that to expire on us," a sen ior  department 

H  offic ia l said  on condition o f  anonym ity.
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A n oth er sen io r  o ffic ia l w ho also  dem anded anonym ity  said the 
departm ent had held  d iscu ssio n s with C ongressional R epub lican s about 
h ow  that m ight best be accom plish ed . "Our in v o lvem en t has really  been  

k eep in g  an open ear to the issu e as it's proceed in g , not to really  
guide the debate," the o ffic ia l said.

W ith  the act’s p rovision s not set to expire for m ore than tw o and a ha lf 
years, o ffic ia ls  exp ected  that the debate over its future w ould  be m any  
m onths aw ay. But political jo ck ey in g  over separate bipartisan leg isla tion  
sp on sored  by Senators Jon K yi, R epublican o f  A rizona, and C harles E. 
Schum er, D em ocrat o f  N ew  York, appears to have g iven  Senator Hatch  
the chance to m ove on the issu e much earlier than exp ected .

T he K yl-Schum er m easure w ould  e lim inate the need for federal agents 
seek in g  secret su rveillan ce warrants to sh ow  that a su sp ect is affiliated  
w ith a foreign p ow er or agent, like a terrorist group.

A d vo ca tes say the m easure w ould m ake it easier  for agents to go  after 
"lone w olf" terrorists w ho are not con n ected  to a foreign group and m ight 
have a llo w ed  the F.B .I. to get a warrant against Zacarias M ou ssau u i, 
k now n as the 20th hijacker, before the Sept. 11 attacks.

T he proposal w as approved unanim ously by the Senate Judiciary  
C om m ittee. B ut R epublicans are upset because several D em ocrats say  
that w hen the m easure reaches the Senate floor for a full vote, perhaps 
this w eek  or later in the m onth, they plan to o ffer  am endm ents that 
w o u ld  im p o se  tougher restrictions on the use  o f  secret warrants.

A m o n g  other proposals, Senator R ussell D . F e in g cld , D em ocrat o f  
W isco n sin , w ants to add am endm ents that w ould  require the Justice  
D epartm ent to g iv e  detailed  inform ation about how  the secret warrants 
are b e :ng u sed  and that cou ld  g ive  d efen se law yers a ccess to som e  
in form ation generated by the warrants in crim inal cases.

R ep u b lican s are countering with am endm ents o f  their ow n, includ in g the 
id ea  o f  m aking the Patriot A ct perm anent.

A id e s  to Senator Hatch w ould  not d iscuss his v iew s on repealing the 
tim e lim its in the law .

B ut an aide w ho dem anded anonym ity said o f  the "lone w o l f  bill: "We 
support this bill as it is and that’s how  w e w ant to see  it passed . If the 
D em ocrats want to am end the bill, then we w ill offer an equal number o f  
am endm ents to im prove the bill as w ell. W e hope the D em ocrats w ill 
stop  h o ld in g  this bill up."

M em b ers o f  the Judiciary C om m ittee, w hich Mr. Hatch leads, have been  
w orking in recent days to reach an agreem ent over the am endm ents that 
w ill be con sidered , o ffic ia ls  said. But so  far neither side appears w illin g  
to  back dow n.
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What’s the rush?
. While American troops have been win- 

ftT.niiig the war in Iraq, privacy rights con­
t i n u e  to come under assault back here at.- 
^;hpme. Fortunately,'we have those fedayeen 
|yb f free-speech advocacy, America’s: librari- 
C^fns,.fighting back...
-‘L- Arousing their dudgeon are provisions 
J;pf the controversial USA Patriot Act, a 340- 
:^-page anti-terrorist law passed by Congress 
Hn-October 2001 in the heat of post-Sept; 11 - • 

Tears,and loathings.
Sensing a threat to individuals’ consti- 

- tutional rights, about 90 local governments 
p,have passed resolutions condemning pro- 
*'-visions of the law that compel libraries and 
I' bookstores to assist federal investigators 
‘. in monitoring the reading habits of suspect 

American citizens. Some libraries have act- 
'.pd on their own to post warning signs for 
patrons and even destroy paperwork that 
might provide a trail of the book browsing ..?  o r  .Web b ro w s in g  of l ib r a ry  u s e r s .

'( \ The little town of Areata, Calif., went 
even further in March by outlawing vol­

u n ta ry  compliance with the Patriot Act by 
■ town officials, subject to a fine of $57. City 
council member David Meserve, who draft- 

Ted the ordinance, called the move “a non­
violent, preemptive attack.” 

f -  Obviously, council members are itching 
gfor. a court fight. I wish them luck, but even 
[fin, the unlikejy event of a confrontation with 
TthefTeds in Areata, I don’t expect their pro­

test or the rest to get very far, at least not 
in the current courts. Federal law trumps 
local laws under our Constitution, and so 
far the higher courts have handed Attor­
ney General John Ashcroft’s office con­
siderable latitude in detaining, deporting, 

^eavesdropping and other civil liberties in­
trusions.
*’,• Supreme Court Justice Antonin Sca- 
,lja underscored that point in a March 18 
Speech at John Carroll University in subur- 
,;ban Cleveland.

C l a r e n c e

P a g e
C 0 M M  E N T

O.V " T h e  C o n s ti tu tio n  j u s t  s e t s  m in im u m s ,” 
h e 's a id , a c c o rd in g  to  T h e  A s s o c ia te d  P r e s s .  
“M o s t of th e  r ig h ts  th a t  y o u  e n jo y  go  w a y

b e y o n d  w h a t  th e  C o n s ti tu tio n  r e q u i r e s .”
I n d e e d .  A n y o n e  w h o  th in k s  w e  m a y  

h a v e  to o  m a n y  r ig h ts  a l r e a d y  c a n n o t  b e  e x ­
p e c te d  to  f ig h t v e r y  h a r d  to  h o ld  o n to  th e m , 
e v e n  w h e n  th e  e ro s io n  m a y  e x te n d  b e y o n d  
w a r t im e  n e e d s .

Ashcroft’s office says the public alarm 
over the Patriot Act is misplaced. After all, 
they say, investigators must have probable 
cause to conduct an investigation into the 
books you purchase or borrow from a li­
brary or the Web sites you visit at a library.

And that may be true, although it’s hard 
to tell how true it is as a matter of law. The 
Patriot Act was approved without being ful­
ly understood, even by those who voted for 
it, let alone those who must enforce it.

“I don’t know that 5 percent of the peo­
ple who voted for that bill ever read it,” Da­
vid Keene, president of the American Con­
servative Union, quipped at a recent panel 
on the act held by the American Civil Lib­
erties Union.

“Y o u ’r e  a lw a y s  a n  o p tim is t ,"  q u ip p e d  
f o r m e r  R e p . B o b  B a r r .R -G a .,  a  1998 H o u s e  
im p e a c h m e n t  m a n a g e r  a n d , m o r e  re c e n tly , 
a  c o n s u l t a n t  to  th e  A CLU .

T h e  g a th e r in g  of w e ll-k n o w n  c o n s e r v a ­
tiv e s  like  B a r r  a n d  K e e n e  a t  a n  e v e n t  h o s t ­
e d  b y  th e  l ib e r a l- le a n in g  A C L U  s h o w s  h o w  
w o r r ie s  a b o u t  P a t r io t  A c t a b u s e  c r o s s  p a r ­
ty  lin e s .

Y et D e m o c r a ts  d id  n o t  f ig h t i t s  p a s ­
s a g e  m u c h . E v e n  S e n . R u s s  F e in g o ld  D - 
W is., th e  S e n a t e 's  lo n e  v o te  a g a in s t  th e  bill, 
w a s  m o v e d  to  fu m e  fro m  th e  S e n a te  f lo o r  i 
t h a t  th e n -M a jo r i ty  L e a d e r  T om  D a s c h le

M l>vrcw yvt-> IW  WOTTIUW .-,!

The higher courts have 
handed Attorney General 

John Ashcroft s office 
considerable latitude 

in detaining, deporting, 
eavesdropping and other 
civil liberties intrusions.

had told their party's caucus to “fold.” With 
Democrats putting up such weak resis­
tance then, one wonders how long Repub­
licans can resist now before they put their 
megaphones down.

Fortunately, before the Patriot Act left 
Congress, “sunset” provisions were,added 
to phase its powers out in 2005.

Sen. Orrin Hatch R-Utah, chairman of 
the Senate Judiciary Committee, has pro­
posed removing the sunset provision, in­
stantly making the hastily passed Patriot 
Act permanent. And waiting in the wings is 
a proposed "Patriot II” the Justice Depart­
ment has been working on that would fur­
ther enhance the powers granted under 
the first Patriot Act.

What’s the rush? At times like these, 
our national leaders need to ponder Thom­
as Jefferson's old wisdom, a copy of which 
I tacked up on the wall of my cluttered of­
fice after 9-11: "Those who desire to give up 
freedom in order to gain security will not 
have, nor do they deserve, either one."

Yes, it's a common belief that security in 
a time of war or national crisis requires a 
suspension, at least for a while, of civil lib- • 
erties'. But giving up civil liberties without 
enough thought behind the action doesn’t 
necessarily make us any safer.

It does give us new reasons to worry — 
not only about terrorists but also about our 
government.

■j ■ Clarence Page is a columnist for tjie Chicago Tribune. H
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Sponsor Statement 
HJR 22 Patriot Act and Defending Civil Liberties

W hen R ep. D on Y oun g (R -A K ) w as asked about h is v o le  in favor o f  the hastily  enacted  
U S A  P A T R IO T  A ct, he told the A lask a  P ublic R adio  N etw ork , “W e d id n ’t fo llo w  it 
through; w e  d id n ’t study it. I say  it’s the w orst p iece  o f  leg isla tio n  w e ’ve ever  p a ssed .”

M any share Rep. Y o u n g ’s concern about this d om estic  security  bill passed  by C on gress  
in the w ak e o f  the Septem ber 11 terrorist attacks. A lm ost 100 com m u n ities across the 
nation includ in g  Fairbanks, Juneau, North P ole, and G ustavus, and the state o f  H aw aii 
have p assed  resolutions stating that the A ct v io la tes fundam ental rights and liberties  
guaranteed under the U nited  States C onstitution.

T he State o f  A laska has a proud history o f  respecting  the right to privacy and individual 
liberties as reflected  in the A laska and U .S . C onstitutions. T h is resolution  states that 
efforts to fight terrorism m ust not be w aged  at the exp en se  o f  the c iv il rights and liberties 
o f  the p eo p le  o f  the State o f  A laska and the U nited  States.

T he resolution  affirm s the state’s strong op p osition  to terrorism but raises con cern s about 
p ro v is io n s o f  the U S A  Patriot A ct that expand federal authority to detain and in vestiga te  
and e n g a g e  in the e lectron ic  su rveillan ce o f  c itizen s and n on -citizen s alike

T he resolu tion  states that absent any probable cau se o f  crim inal activ ity , it is the p o licy  o f  
the State o f  A la sk a  to forbid participation or cooperation w ith su ch  in vestiga tion s, 
su rve illa n ce , or detention; the recording, sharing, and retention o f  in te lligen ce  
inform ation such as library records; book and v id eo  sa les or rental records; m ed ical, 
financia l, and student records, and other personal data; and profilin g  based  on race, 
eth n icity , c itizen sh ip , religion , or politica l v iew s.

T he resolution  a lso  ca lls  upon A la sk a ’s C ongressional delegation  to w ork to correct 
p rov is ion s o f  the U S A  Patriot A ct and other m easures that infringe on c iv il liberties.

A ny in frin gem en t o f  the con stitu tionally  guaranteed rights o f  any person, under the co lor  
o f  law , is an abuse o f  pow er, a breach o f  the public trust, and a v io lation  o f  c iv il rights.
A s fou n d in g  father B enjam in Franklin noted, “A ny so c ie ty  that w ou ld  g iv e  up a little 
liberty to gain  a little security w ill deserve neither and lose both .”

Anderson • CanttOeff • Cftena • Deiuxti Tarfg* ‘Ester • Cjeist • goldstream • Mealy • Tike 
Universitx/ Campus • 'University Mills • 'University West 
<XpresentativeSDavidJjUtten6ery@(efjis.state.a/(nts>
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HJR 23 PATRIOT ACT RESOLUTION 
SPONSOR STATEM ENT

T he U S A  Patriot A ct R esolu tion  creates new  crim es, new  penalties, and new  
procedural e ffic ien c ie s  for use against d om estic  terrorists. T he open question  is , “can  
w e m aintain our liberty w h ile  exp an d in g  governm en t pow ers in com bating terrorism ?”

T he D eclaration  o f  Independence, U n ited  States C onstitution , and T he A laska State  
C onstitu tion  all in unison m ake up our form  o f  governm en t and describe the lim itation  
o f  governm en ta l pow ers w h ile  protecting individual liberties.

Each generation  has the charge to know  and protect this m ost honorable form  o f  
govern m en t structure w h ile  en joy in g  the freed om s it affords. W e m ust be ever  
v ig ilan t in se lf-govern m en t and cau tiou s o f  a governm ent that w ould  rule rather than 
serve us, a free peop le.

T he even ts  o f  9-11  jo lted  the A m erican p eop le  and propelled  us to action. President 
B ush sa id  these even ts “w ok e a sleep in g  g iant” and started the “war on terrorism ” 
a im ed  at d efen d in g  the principles o f  freedom  w h ile  insuring the safety  o f  A m ericans.

I fear that m any m easures o f  hom eland security  instituted  in the Patriot A ct take a 
direct sh ot at the very foundations o f  our soc ie ty . T he need  to search for crim inals  
m ay g iv e  w ay  to v io lation s o f  our c iv il protections under the B ill o f  R ights. The  
p ow ers o f  governm ent under this Patriot A ct cau se  m e grave concern as they expand  
the governm en t pow ers to insp ect a free persons m ovem en t, personal accounts, 
com m u n ica tio n s or personal a ffects v/ith a very low  level o f  due process.

Jam es M ad ison , at the V irginia con ven tion  to ratify the C onstitution said  ‘T h e re  are 
m ore in stan ces in the abridgm ent o f  the freedom  o f  the p eop le  by  gradual and silen t  
encroach m ents o f  those in pow er than by v io len t and sudden usurpations.”

H JR 23 ca lls  our leaders to caution  w ith regard to this Patriot A ct and urges them  to 
app ly  the C onstitutional princip les that are m eant to “secure the b lessin gs o f  liberty” 
and not to erode the public con fid en ce  in our governm en t through abuses o f  pow er.



H JR 23 includ es the pream ble to our C onstitution and a quote from  B enjam in Franklin  
that tie  liberty to national d e fen se  and dem onstrates that our national security  w as a lso  
an issu e  o f  concern  2 3 0  years ago  w hen our C onstitu tion  w as written.

H JR 23 v o ices  the A lask a  State L egislatures support in the cam paign  against terrorism. 
It affirm s its com m itm en t to the foundational institu tion s that protect our freedom  and  
liberty.
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Fairbanks Daily News-M iner

C a l l e r s  t e s t i f y  a g a i n s t  P a t r i o t  A c t
By T O M  M O R A N

W e d n e s d a y ,  M a y  0 7 ,  2 0 0 3  - N e w s - M i n e r  J u n e a u  B u r e a u

J U N E A U - - T h e  P a t r i o t  A c t  i s  h a r d l y  p a t r io t i c ,  a c c o r d i n g  to  t h e  m a n y  c a l l e r s  w h o  t e s t i f ie d  b e f o r e  t h e  H o u s e  S t a t e  A ffa i r s  
C o m m i t t e e  o n  T u e s d a y  m o r n i n g .

T h e  c o m m i t t e e  v o t e d  to  m o v e  a  p a i r  of s t a t e - l e v e l  r e s o l u t i o n s  e x p r e s s i n g  c o n c e r n  a t  t h e  i m p l i c a t i o n s  o f  t h e  a c t ,  a n  
a n t i t e r r o r i s m  m e a s u r e  p a s s e d  b y  C o n g r e s s  s h o r t l y  a f t e r  t h e  S e p t .  11 a t t a c k s  t h a t  d r a m a t i c a l l y  i n c r e a s e d  f e d e r a l  s e a r c h  a n d  
s u r v e i l l a n c e  p o w e r s ,  a f t e r  h e a r i n g  t e s t i m o n y  f ro m  2 6  p e o p l e - - 2 5  o f  w h o m  o p p o s e d  t h e  a c t .  O p p o n e n t s  c o n t e n d  t h a t  
s t i p u l a t i o n s  of t h e  a c t  i n f r i n g e  o n  civil  l i b e r t i e s  g u a r a n t e e d  in t h e  Bill o f  R i g h t s  of t h e  U .S .  C o n s t i t u t i o n .

"A n y  t im e  t h e  g o v e r n m e n t  is  p r o p o s i n g  m e a s u r e s  t h a t  p o t e n t i a l ly  i n f r in g e  o n  o u r  civil l i b e r t i e s  in t h e  n a m e  of s e c u r i t y ,  t h e r e  
a r e  s o m e  q u e s t i o n s  t h a t  w e ,  t h e  p e o p l e ,  a n d  o u r  e l e c t e d  r e p r e s e n t a t i v e s  s h o u l d  a s k , "  s a i d  A l a s k a  A C L U  e x e c u t i v e  d i r e c t o r  
J e n n i f e r  R u d i n g e r .

T h e  c o m m i t t e e  w a s  c o n s i d e r i n g  a  p a i r  o f  s i m i l a r  n o n b i n d i n g  r e s o l u t i o n s  e x p r e s s i n g  c o n c e r n  a b o u t  t h e  a c t .  H o u s e  J o i n t  
R e s o l u t i o n  2 2 ,  i n t r o d u c e d  b y  R e p ,  D a v i d  G u t t e n b e r g ,  D - F a i r b a n k s ,  s t a t e s  t h a t  t h e  P a t r i o t  A c t  v i o l a t e s  civil r i g h t s ,  r e a f f i r m s  
t h a t  it i s  n o t  a  p o l i c y  of t h e  s t a t e  of A l a s k a  to  p a r t i c i p a t e  in m a n y  of t h e  m e a s u r e s  c a l l e d  fo r  b y  t h e  a c t ,  a n d  c a l l s  o n  A l a s k a ' s  
c o n g r e s s i o n a l  d e l e g a t i o n  to  w o r k  to  c o r r e c t  t h e  a c t .

H o u s e  J o i n t  R e s o l u t i o n  2 3 ,  i n t r o d u c e d  b y  H o u s e  M a jo r i ty  L e a d e r  J o h n  C o g h i l l ,  R - N o r th  P o l e ,  i sn ' t  a s  f a r - r e a c h i n g :  It c a l l s  o n  
all g o v e r n m e n t  o f f ic ia ls  to  e n s u r e  t h a t  t h e  g o v e r n m e n t  d o e s  n o t  i n f r i n g e  o n  civil  r ig h t s .

C o g h i l l  s a i d  h e  w o u i d  b e  w il l ing  to  w o r k  w ith  G u t t e n b e r g  to  c o m e  u p  w i th  t h e  b e s t  d o c u m e n t  to  m e e t  t h e i r  n e e d s .  "I th in k  b o t h  
of u s  a r e  o n  t h e  s a m e  t r a c k  h e r e , "  h e  s a i d .  " I 'm  o p e n  to  t h e  d i s c u s s i o n  of h o w  w e  c a n  m o v e  t h i n g s  f o r w a r d  t o g e t h e r . "

C o g h i l l  s a i d  h e  w o u l d  like to  s e e  s o m e  fo r m  of P a t r i o t  A c t  r e s o l u t i o n  p a s s e d  d u r i n g  th i s  l e g i s l a t i v e  s e s s i o n ,  w h i c h  e n d s  M a y  
21.

M a n y  of t h e  2 6  s p e a k e r s  a n d  c a l l e r s  a t  M o n d a y ' s  m e e t i n g  s a i d  t h e y  w o u l d  s u p p o r t  e i t h e r  G u t t e n b e r g ' s  v e r s i o n  o r  a n  
a m a l g a m a t i o n  of t h e  t w o  r e s o l u t i o n s .

O f  t h e  c a l l e r s ,  o n ly  G r a h a m  S t o r e y  o f  N o m e  s p o k e  a g a i n s t  t h e  r e s o l u t i o n s ,  a r g u i n g  t h a t  t h e  P a t r i o t  A c t  m e r e l y  r e s t o r e s  
f e d e r a l  a u t h o r i t y  to  w h e r e  it w a s  3 0  y e a r s  a g o .

“Q u i t e  f r a n k ly ,  I c a n ' t  b e l i e v e  r e s p o n s i b l e  l e g i s l a t o r s  w o u l d  a d v o c a t e  t h e  civil d i s o b e d i e n c e  of n o t  fo l lo w in g  f e d e r a l  l e g i s l a t i o n  
w h i c h  is  e n t i r e l y  c o n s t i t u t i o n a l , "  h e  s a i d .

H is  c o m m e n t s  b r o u g h t  a  g a s p  f r o m  o t h e r s  a t  t h e  m e e t i n g ,  m a n y  o f  w h o m  r e a c t e d  to  t h e  a c t  w ith  i n d i g n a t i o n ,  a n g e r  o r  e v e n  
t e a r s .

"I g e t  v e r y  t e a r y - e y e d  o v e r  th i s , "  s a i d  J a n e t  K u s s a r t  o f J u n e a u .  “If I’m  f r i g h t e n e d  a b o u t  a n y t h in g ,  i t ' s  o u r  o w n  g o v e r n m e n t  a n d  
w h a t  t h e y  c a n  d o  w i th  th is ."

A m o n g  its  p r o v i s i o n s ,  t h e  P a t r i o t  A c t  a l l o w s  t h e  F BI to  i n v e s t i g a t e  A m e r i c a n  c i t i z e n s  w i t h o u t  p r o b a b l e  c a u s e ,  l e t s  n o n c i t i z e n s  
b e  j a i l e d  b a s e d  o n  m e r e  s u s p i c i o n ,  e x p a n d s  f e d e r a l  p o w e r s  o f  e l e c t r o n i c ,  p h o n e  a n d  o t h e r  s u r v e i l l a n c e ,  a n d  g i v e s  t h e  
g o v e r n m e n t  a c c e s s  to  p e r s o n a l  r e c o r d s  r e a c h i n g  d o w n  to  b o o k s  a  p e r s o n  h a s  c h e c k e d  o u t  of t h e  l ib ra ry .

M a n y  s p e a k e r s  c i t e d  t h e  o r ig in  of t h e  a c t ,  w h i c h  w a s  h a s t i l y  p a s s e d  b y  C o n g r e s s  t h e  m o n t h  a f t e r  S e p t .  11 w i th  litt le p u b l ic  
i n p u t  a n d  w h i c h  i n c r e a s e d  in s i z e  s h o r t l y  b e f o r e  i ts  p a s s a g e .  S o m e  c o n g r e s s m e n  a d m i t t e d  t h e y  d id n ' t  r e a d  t h e  a c t  b e f o r e  
v o t i n g  o n  i ts  p a s s a g e .

h t tp : / /w w w ,n e w s -m in e r .c o m /c d a /a r t ic le /p r in t /0 ,1 6 7 4 ,1 1 3% 7E 7 2 4 4% 7E 1 3 7 4 6 9 6 ,0 0 .h tm ! 5 /8 /2 003
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E l e v e n  of t h e  c a l l e r s  w e r e  f r o m  t h e  F a i r b a n k s  a r e a ,  w h e r e  t h e r e  is  v o c a l  o p p o s i t i o n  to  t h e  P a t r i o t  A ct.  T h e  F a i r b a n k s  a n d  
N o r th  P o l e  c i ty  c o u n c i l s  h a v e  p a s s e d  r e s o l u t i o n s  q u e s t i o n i n g  it, a n d  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  A s s e m b l y  n a r r o w l y  
d e f e a t e d  a  s i m i l a r  m e a s u r e .  F r a n k  T u r n e y  of F a i r b a n k s  to ld  t h e  c o m m i t t e e  T u e s d a y  t h a t  h e  s u p p o r t s  A m e r i c a n  t r o o p s  b u t  
c a n ' t  s u p p o r t  t h e  a c t .

"T h e  P a t r i o t  A c t  i s  n o t  t h e  i n t e n t  o f  o u r  f o u n d i n g  f a t h e r s , ' '  h e  s a i d .  ''I b e l i e v e  it t a k e s  m o r e  t h a n  a  s o l d i e r  to  p r o t e c t  o u r  
f r e e d o m s . ' '

A f te r  t h e  c o n c l u s i o n  o f  t e s t i m o n y ,  t h e  c o m m i t t e e  a g r e e d  to  m o v e  b o t h  r e s o l u t i o n s ,  w h i c h  n o w  h e a d  to  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e .  A S e n a t e  r e s o l u t i o n  i d e n t i c a l  to  G u t t e n b e r g ' s  i n t r o d u c e d  b y  S e n a t e  M in o r i ty  L e a d e r  J o h n n y  Ellis,  D - A n c h o r a g e ,  
h a s  y e t  to  r e c e i v e  a  c o m m i t t e e  h e a r i n g .

If A l a s k a  p a s s e s  a  r e s o l u t i o n ,  it w o u l d  b e c o m e  t h e  s e c o n d  s t a t e  to  s p o n s o r  s u c h  a  m e a s u r e ;  H a w a i i  p a s s e d  o n e  l a s t  m o n t h .  
A l m o s t  1 0 0  c o m m u n i t i e s  n a t i o n w i d e ,  i n c lu d in g  f o u r  in A l a s k a ,  h a v e  a l s o  p a s s e d  m e a s u r e s  e x p r e s s i n g  c o n c e r n  a b o u t  t h e  a c t .

R e p o r t e r  T o m  M o r a n  c a n  b e  r e a c h e d  a t  t m o r a n @ n e w s m i n e r . c o m  o r  ( 9 0 7 ) 4 6 3 - 4 8 9 3 .
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T h e  U n - A m e r i c a n  P a t r i o t  A c t
by Steve Bonta

T h e  n e w  U S A  P a t r i o t  A c t ,  e n a c t e d  i n  r e s p o n s e  t o  t h e  S e p t e m b e r  1 1 t h  
t e r r o r i s t  a t t a c k s ,  c o u l d  p o s e  m o r e  o f  a  t h r e a t  t o  p e r s o n a l  l i b e r t y  t h a n  t o  
t e r r o r i s t s .

Some weeks back —  no one 
remembers exactly when —  an 
early draft of the USA Patriot 
bill containing a section entitled 
"Suspension of the Writ of 
Habeas Corpus" showed up at 
the House Judiciary Committee. 
Newsweek 's Jonathan Alter 
wrote that the secret draft —  
sent by Attorney General John 
Ashcroft’s office —  
"dumbfounded" members of 
Congress who read it. 
Representative James 
Sensenbrenner (R-Wis.), 
chairman of the House 
Judiciary Committee, promptly 
struck out the provision.

R e c o m m e n d  t h i s  a r t i c l e  t o  a  f r i e n d .

F r i e n d ' s  N a m e :

F r i e n d ’s  E - M a i l :

Y o u r  N a m e :

Y o u r  E - M a i l :

C o m m e n t s :

E E

E  

E

} S e n d

N a m e s  an d  email  a d d r e s s e s  a re  not  
h a r v e s te d  from this fea tu re .  W e  re s p e c t  
y ou r  privacy a n d  a s  s u c h  you  will n o t  be  
a d d e d  to a n  email  list.

Although the Justice 
Department did not return 
repeated phone calls, Jeff 
Lungren of the House Judiciary 
Committee press office assured 
The New American that the draft in question was one of many 
very early versions of the bill, and that the provision was never 
given serious consideration. Nevertheless, it is disquieting to 
know that someone in official Washington might be seriously 
thinking about curtailing the ancient protection against arbitrary 
and unjust imprisonment. The final version of the USA Patriot Act 
(H.R. 3162), which President Bush recently signed into law, does 
not contemplate such extreme measures, but does expand 
federal government powers of surveillance, search, and arrest,
a n H  c o f c  n n h a n i io l lw  h a r m f u l n r o c o r l a n t q  f n r  f i i t i i r a  o n r r n a r h m a n t c
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on personal liberty.

Bombastically named the "Uniting and Strengthening America by 
Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act of 2001," H.R. 3162 is a confusing compilation of 
broad new surveillance, search, and seizure powers, some of 
which —  despite Mr. Ashcroft's claims to the contrary —  may be 
unconstitutional.

The new law greatly expands the legal use of so-called 
"black-bag" searches. Law-enforcement authorities using this 
secretive procedure are not required to notify the subject of an 
investigation until after the search has taken place, if authorities 
can claim that such a notification might hamper the investigation 
by allowing the suspect to tip off associates. In the past, suspects 
were usually notified when law enforcement conducted a search, 
although occasional exceptions were allowed for searches of 
electronic data. The new bill, however, has the effect of 
expanding to any criminal case the authority to conduct secret 
searches.

"Roving wiretaps" (or PR/TT warrants) allowing investigators to 
tap multiple phones used by a single suspect, as well as 
subpoenas for electronic records, may now be carried out 
nationwide based on a single order. Before H.R. 3162, such 
warrants could only be executed within the jurisdiction of the 
judge issuing the order.

Secret searches and warrants with nationwide, 
extra-jurisdictional force are quite possibly unconstitutional, since 
the Fourth Amendment requires warrants to be issued "upon 
probable cause ... particularly describing the place to be 
searched, and the persons or things to be seized."

H.R. 3162 also allows the CIA to access foreign intelligence 
information obtained by domestic grand juries, as well as from 
wiretaps and criminal investigations by the FBI and other 
law-enforcement agencies. This will have the unsavory 
consequence of blurring the line between law-enforcement and 
foreign intelligence gathering, and will effectively put the CIA into 
the business of spying on American citizens.

Overall, H.R. 3162 limits judicial oversight in the gathering of 
evidence, diminishes the distinction between the gathering of 
foreign intelligence and domestic law enforcement, and allows 
many of these provisions to be applied, not just against agents of 
foreign governments or against "terrorists" (which are very 
broadly defined), but against citizens of any stripe who might be 
deemed a threat.

http://www.thenewamencan...2002/01
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Despite these dangerous new powers, only one senator, Russ 
Feingold (D-Wis.), voted against the bill, claiming that H.R. 3162 
"does not strike the right balance between empowering law 
enforcement and protecting civil liberties." The House was more 
circumspect, with 66 members voting against the bill. One of the 
representatives who opposed the bill, Ron Paul (R-Texas), 
expressed grave concerns over many of its provisions:

I do not believe that our Constitution permits federal 
agents to monitor phones, mail, or computers without 
a warrant.... History demonstrates that the powers we 
give the federal government today will remain in place 
inaefinitely. How comfortable are you that future 
Presidents won't abuse those powers?... The bottom 
line is that every American should be very concerned 
about the unintended consequences of policies 
promoted to fight an unending, amorphous battle 
against terrorism.

Yet president Bush praised H.R. 3162 as giving "intelligence and 
law enforcement officials new tools to fight a present danger," 
and promised to "enforce this law with all the urgency of a nation 
at war."

The USA Patriot Act, unfortunately, appears to be but the 
opening salvo of a multi-front assault on individual liberties and 
on the checks and balances undergirding our federalist system. 
According to Congressman Paul, "Every 20th century crisis ... 
led to rapid expansions of the federal government. The cycle is 
always the same, with temporary crises used to justify permanent 
new laws, agencies, and programs. The cycle is [now] repeating 

itself."

Order This Issue
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Introduced by: Council Member Gilbert 
Date: January 6, 2003

RESOLUTION NO. 4036, As Amended

A RESOLUTION TO DEFEND THE BILL OF RIGHTS AND CIVIL
LIBERTIES.

WHEREAS, the City of Fairbanks recognizes the 
Constitution of the United States of America to be the supreme 
law of the land, which all public servants are sworn to uphold; 
and

WHEREAS, the City of Fairbanks has a long and proud 
tradition of upholding the free exercise and enjoyment of the 
inalienable rights granted to all persons by the Universal 
Declaration of Human Rights and the Constitution of the United 
States of America; and

WHEREAS, the City of Fairbanks greatly benefits from 
the many contributions of its highly diverse population, which 
includes citizens from around the world, and is vital to our 
city's unique character; and

WHEREAS, the City of Fairbanks affirms its strong 
opposition to terrorism, but also affirms that any efforts to 
end terrorism not be waged at the expense of essential civil 
rights and liberties of the people of Fairbanks, the United 
States and the World; and

WHEREAS, the provisions of the USA Patriot Act expands 
the authority of the federal government to detain and 
investigate citizens and non-citizens and engage in electronic 
surveillance of citizens and non-citizens may threaten civil 
rights and liberties guaranteed under the United States 
Constitution; and

WHEREAS, the City of Fairbanks recognizes that an 
infringement of the constitutionally guaranteed rights of any 
person, under the color of law, is an abuse of power, a breach 
of the public trust, a misappropriation of public resources, a 
violation of civil rights and is beyond the scope of 
governmental authority.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF 
THE CITY OF FAIRBANKS remains firmly committed to the protection 
of civil rights and civil liberties for all people. The City of
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Fairbanks will completely avoid discrimination in every function 
of city government, and vigorously uphold the constitutionally 
protected rights of all persons to peacefully protest and 
express their political views without any form of-governmental 
interference.

IT IS HEREBY FURTHER RESOLVED that the City of 
Fairbanks joins communities across the nation in expressing 
concern that the USA Patriot Act threatens civil rights and 
liberties guaranteed under the United States Constitution.

IT IS HEREBY FURTHER RESOLVED, and is the policy of 
the City of Fairbanks, to forbid in the absence of probable 
cause of criminal activity:

1 . any initiation of, participation in, assistance 
or cooperation with any inquiry, investigation, surveillance or 
detention; and

2. the recording, filing and sharing of any 
intelligence information concerning any person or organization, 
even if authorized by federal law enforcement, acting under new 
powers granted by the USA Patriot Act or Executive Orders. This 
includes collection and review of library lending and research 
records, as well as book and video store sales and/or rental 
records; and

3. the retention of intelligence information. 
Information that is currently held shall be thoroughly and 
carefully reviewed by the City Attorney or other appropriate 
City official to be designated by the Mayor, for its legality 
and appropriateness, using the United States and Alaska 
Constitutions. Any information that was collected is 
permanently disposed of if there is no probable cause of 
criminal activity; and

4. enforcement of immigration matters, which are 
entirely the responsibility of the Immigration and 
Naturalization Service. No city service will be denied on the 
basis of citizenship; and

5 . profiling based on race, ethnicity, citizenship, 
religion, or political values.

R e so lu tio n  No. 4036
Page 2
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PASSED AND APPROVED this^th day of January, 2003.

''Steve M. Tho:

AYES: 5 
NAYES:C 
ABSTAIN: 
ABSENT: |

ATTEST: APPROVED AS TO FORM:

'-i ■ _______________________
Carol L. Colp, City Clerk Herbert P. Kuss, City Attorney

0 0 3

R e so lu tio n  No. 4036
Page 3
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G ustavus, A K  C o m m u n ity  R e so lu tio n
February 24, 2003

A RESOLUTION TO DEFEND THE BILL OF RIGHTS AND CIVIL LIBERTIES

WHEREAS, the Gustavus Community Association (GCA) recognizes the Constitution of the United States of 
America to be the suprem e law of the land, which all public servants are sworn to uphold; and

WHEREAS, GCA has a long and proud tradition of upholding the free exercise and enjoyment of the inaleienable 
rights granted to all persons by the Constitution of the United States of America: and

WHEREAS, GCA greatly benefits from the many contributions of its diverse population, which includes citizens 
from around the world, and is vital to our community's unique character; and

WHEREAS, GCA affirms its strong opposition to terrorism, but also affirms that any efforts to end terrorism not be 
waged at the exp en se  of essential civil rights and liberties of the people of Gustavus. the United States, and the 
World; and

WHEREAS, the provisions of the USA PATRIOT Act expands the authority of the federal government to detain 
and investigate citizens and non-citizens may threaten civil rights and liberties guaranteed under the United 
States Constitution; and

WHEREAS, GCA recognizes that an infringement of the constitutionally guaranteed rights of any person, under 
color of law, is an abuse of power, a breach of the public trust, a misappropriation of public resources, a violation 
of civil rights and is beyond the sco p e  of governmental authority.

NOW, THEREFORE, BE IT RESOLVED THAT THE GUSTAVUS COMMUNITY ASSOCIATION remains firmly 
committed to the protection of civil rights and civil liberties for all people. GCA will completely avoid discrimination 
in every function of community government, and vigorously uphold the constitutionally protected rights of all 
persons to peacefully protest and express their political views without any form of governmental interference.

IT IS HEREBY FURTHER RESOLVED THAT Gustavus Community Associations joins communities across the 
nation in expressing concern that the USA PATRIOT Act threatens civil rights and liberties guaranteed under the 
United States Constitution.

IT IS FURTHER RESOLVED THAT GCA supports individuals who, in their performance of GCA sponsored  
functions, refuse to comply with requests for information m ade under provisions of the USA PATRIOT Act 
including:

1. any initiation of participation in, assistance or cooperation with any inquiry, investigation, surveillance or 
detention; and

2. the recording, filing and sharing of any intelligence information concerning any person or organization, even  
if authorized by federal law enforcement, acting under new powers granted by the USA PATRIOT Act or
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Executive Orders. That includes collection and review of library lending or research records, as well as book and 
video store sa les  and/or rental records.

PASSED AND APPROVED: February 13, 2003

Ayes: 16

Noes: 8

Abstain: 2

Now More Than Ever: Help The ACLU Turn Back As s au l ts  on Our Freedoms!
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Submitted by: Mayor Jacobson
Introduced and Approved: April 21, 2003

CITY O F NO RTH  PO LE 
RESOLUTION 03-06

A R ESO LU TIO N  OF TH E CITY COUNCIL OF TH E CITY OF 
N O R TH  PO LE A FFIRM IN G  CIV IL RIG H TS AND LIBERTIES; 

REQ U ESTIN G  IM M ED IA TE REV IEW  OF FEDERAL M EASURES 
TH A T INFRIN G E ON CIV IL LIBERTIES

W H EREA S, the preservation o f civil rights and liberties as guarded by the 
U.S. Constitution and the Bill o f Rights is essential to the well-being of our 
democratic society; and

W H EREA S, federal, state and local governments should protect the public 
from terrorist attacks such as those that occurred on September 11, 2001 and 
should do so in a deliberate fashion to ensure that any new securities 
measures will enhance public safety without mpairing constitutional rights 
or infringing on civil liberties; and

W H EREA S, in light of the horrific act o f terrorism against the U.S. citizens 
and numerous other nationalities on September 11, 2001, it was a natural 
response on the part of the government to take actions to prevent such acts 
of terrorism in the future; and

W H EREA S, there is growing concern across the nation that language in the 
U.S. Patriot Act has expanded the government’s power to use 
eavesdropping, surveillance, access to financial aid computer records and 
other tools to track terrorist suspects in ways that were not fully understood 
by the public or elected officials at the time of its enactment; and

W H EREA S, the intent of this resolution is not to undermine the efforts o f 
our elected officials to protect its citizens, nor to criticize the valiant men 
and women in law enforcement or military service.

NOW , T H E R E FO R E , BE IT  RESOLVED that the North Pole City 
Council requests members o f the U.S. Congress to immediately re-examine 
the U.S. Patriot Act that it passed in October 2001, amending any portion of 
it that infringes upon the civil rights of U.S. citizens. This sweeping 
legislation required intense public review and comment before it was passed 
and enacted.

Rc s o h l i un  1)3 -1)5



Submitted by: Mayor Jacobson
Introduced and Approved: April 21, 2003

BE IT FURTHER RESOLVED, that the North Pole City Council urges 
Congress not to re-authorize any provision in the U.S. Patriot Act or enact 
the proposed U.S. Patriot Act 2 without thorough public review o f these 
Acts.

PASSED AND APPROVED BY A DULY CONSTITUTED QUORUM 
OF THE CITY COUNCIL OF NORTH POLE, ALASKA THIS 21st 
DAY OF APRIL, 2003.

JEFFREY JAMES JACOBSON,
Mayor

ATTEST:

KATHRYN WEBER, City Clerk

liesiililtun 03 4)5



P r e s e n te d  b y  H R C  
In tro d u c e d :  0 4 /2 8 /2 0 0 3
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S e r i a l  N o . 2 2 0 1  

A  R e s o lu t io n  E s t a b l i s h i n g  A s s e m b ly  P o l i c y  W ith  
R e s p e c t  to  F e d e r a l  A n t i t e r r o r i s m  L e g i s l a t io n .

W H E R E A S , C B J d e n o u n ce s  terror ism  a n d  a p p r e c ia te s  a n d  su p p o rts th o se  w ho  
d efen d  us from  terror ism  and  terro r ist a tta ck s: th e  m en  an d  w o m en  se rv in g  in our  
arm ed  forces, fed era l, s ta te , an d  local law  e n fo r c e m e n t o fficers, f irefig h ters, and  h ea lth  
se rv ice  p r o fess io n a ls , and

W H E R E A S , C B J  is  com m itted  to th e  p ro tectio n  o f  c iv il r ig h ts  an d  lib e r tie s  for a ll 
peop le  a s e x p r e sse d  in  th e  U n ited  S ta te s  an d  th e  A la s k a  C o n stitu tio n s , and

W H E R E A S , th e  F ir st A m en d m en t to the U n ited  S ta te s  C o n stitu tio n  s ta te s  "C ongress  
sh a ll  m ake no law  r esp ec tin g  an  e s ta b lish m e n t  o f  r e lig io n , or p ro h ib itin g  the free 
ex erc ise  thereof; or a b r id g in g  the freedom  o f  sp ee ch , or o f  th e  press; or o f  the r igh t o f th e  
p eop le  p e a ce a b ly  to a sse m b le , and  to p e t it io n  th e  G o v ern m en t for a red ress o f  
grievan ces,"  an d

W H E R E A S , th e  F o u rth  A m en d m en t s ta te s  "the r ig h t o f  th e  p eo p le  to be secu re  in  
th e ir  p erso n s, h o u se s , p ap ers, an d  e ffects , a g a in s t  u n r e a so n a b le  se a rc h e s  and  se iz u r es , 
sh a ll not be v io la ted , a n d  no W arran ts sh a ll  is su e , b u t upon probable cau se , su p p o rted  
by O ath  or a ffirm a tio n , an d  p a rticu lar ly  d e sc r ib in g  th e  p la ce  to be sea rch ed , and the  
p e rso n s  or th in g s  to be s e iz e d ,” and

W H E R E A S , th e  F ifth  A m en d m en t s ta t e s  th a t  "no p erso n  . . . sh a ll  be com p elled  in  
a n y  cr im in a l c a se  to be a w itn e s s  a g a in s t  h im se lf , nor be d ep r iv ed  o f life , lib erty , or 
p roperty , w ith o u t  d u e  p rocess o f  la w ,” and

W H E R E A S , th e  S ix th  A m en d m en t g u a r a n te e s  d e fe n d a n ts  “th e  r ig h t to a sp eed y  and  
pu b lic  tria l, by a n  im p a rtia l jury," the r igh t “to be in form ed  o f  th e  n a tu re  and  ca u se  o f  
th e  accu sation ,"  th e  r ig h t "to be con fronted  w ith  th e  w itn e s s e s  a g a in s t  h im ,” and  the  
r igh t "to h a v e  th e  a s s is ta n c e  o f  cou n se l for h is  d e fe n se .”

R E S O L U T I O N  O F  T H E  C I T Y  A N D  B O R O U G H  O F  J U N E A U ,  A L A S K A
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WHEREAS, th e  E ig h th  A m en d m en t s ta te s  “e x c e s s iv e  b a il sh a ll  not be requ ired , nor 
e x c e s s iv e  fin es im p o sed , nor cru e l an d  u n u su a l p u n ish m e n ts  intlicred," and

WHEREAS, T h e F o u rte en th  A m en d m en t s ta te s  . .  nor sh a ll  a n y  S ta te  d ep rive  a n y  
p e rso n  o f  life , lib erty , or p rop erty  w ith o u t d u e  p ro cess o f  law , nor d en y  to a n y  p erson  
w ith in  its  ju r isd ic t io n  the eq u a l p ro tec tio n  o f  th e  la w s ,” and

WHEREAS, th e  A sse m b ly  reco g n izes  J u n e a u ’s d iv erse  p op u la tion , in c lu d in g  c it iz e n s  
o f  o th e r  n a tio n s , w h o se  c o n tr ib u tio n s  to the c o m m u n ity  are  v ita l to its  ch a ra c ter  and  
fu n ctio n , an d

WHEREAS, in  r esp o n se  to th e  terro r ist a tta c k s  o f  S e p te m b er  Ll, 2 0 0 1 , th e  U .S . 
C o n g r ess  p a sse d  th e  USA PATRIOT A ct o f  2 0 0 1  an d  th e  H o m ela n d  S e cu r ity  A ct o f  2002, 
a n d  th e  e x e c u tiv e  branch  h a s  is su e d  v a r io u s  E x ecu tiv e  O rders, an d

WHEREAS, d u e  to th e  p ress  o f  tim e, th e  USA PATRIOT A ct an d  th e  H o m ela n d  S ecu r ity  
A ct did n ot rece iv e  th e  le v e l o f  sc r u tin y  th a t  m ost A cts o f  C o n g ress  receive , and

WHEREAS, th e  USA PATRIOT A ct at S e c tio n  4 1 2  a u th o r iz e s  th e  in d e fin ite  
in ca rcera tio n  or d e p o r ta tio n  o f  n o n -c itiz e n s  e v e n  i f  th ey  h a v e  not com m itted  a crim e, 
and

WHEREAS, th e  USA PATRIOT A ct a t S ectio n  2 1 6  red u ces ju d ic ia l su p e rv is io n  an d  c iv il 
lib e r t ie s  p r o tec tio n s  r e la te d  to th e  u se  o f  d e v ic e s  w h ich  id en tity  the ca ller , rou tin g , and  
r ec ip ien t o f  te le p h o n e  a n d  in te r n e t  c o m m u n ic a tio n s , and

WHEREAS, th e  USA PATRIOT A ct a t S e ctio n  214  e x p a n d s th e  a u th o r ity  o f fed era l 
c ou rts  to is su e  d e la y e d -n o tice  w a r r a n ts  a u th o r iz in g  se cr et se a r c h e s  so  th a t the su b ject  
o f  a  se a rc h  w a rra n t is  u n a w a re  th a t  th e  property  h a s  been  sea rch ed ,.

WHEREAS, th e  USA PATRIOT A ct a t  S e c tio n s  215 , 2 IS, 219 , 3 58 , 507 , a n d  50S  gran t  
law  e n fo r c e m e n t and  in te llig e n c e  a g e n c ie s  b roader a c c e s s  to m ed ica l, m en ta l h ea lth , 
lib rary , b u s in e s s , fin a n c ia l, e d u c a tio n a l, and  o th e r  records a b o u t in d iv id u a ls  w ith o u t  
fir st sh o w in g  p rob ab le  c a u se  or e v id e n c e  o f  a crim e, and  in som e c a se s  p r o h ib its  a 
p erso n  from  d isc lo s in g  to th e  in d iv id u a ls  th a t su c h  records h a v e  b e en  sea rch ed , and.

WHEREAS, th e  USA PATRIOT A ct a t  S e c t io n s  4 1 1  r e d e fin e s  “te r ro r is t  a c t iv ity ” and  
"terrorist org an iza tion "  so  broadly  th a t  it  cou ld  h ave  a c h illin g  e ffec t on  free sp eech , and

WHEREAS, T h e  C ode o f  F ed era l R e g u la t io n s  h as b een  a m en d ed  a t  28 C FR  5 0 1 .3  to 
a llo w  e a v e sd ro p p in g  o n  c o n v e r sa tio n s  b e tw ee n  terro r ist su sp e c ts  a n d  th e ir  la w y er s , and
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WHEREAS, th e  P res id en t's  M ilita ry  O rder o f N o v e m b er  13, 2 0 0 1  p rov id es for tria l 
o f  a lie n  terror ist su sp e c ts  by m ilita r y  co m m iss io n , and  p e n d in g  su ch  tria l a llo w s th e  
S ecreta ry  o f  D e fen se  to in d e f in ite ly  d e ta in  th e  su sp e c t  w ith in  the U n ited  S ta te s  or 
e lse w h e r e  w ith o u t e x p r e ss  lim ita tio n  or con d itio n  e x c e p t w ith  regard  to food, w ater , 
sh e lter , c lo th in g , m ed ica l tr e a tm e n t a n d  r e lig io u s  e x e r c ise .

Now, Therefore, Be it Resolved by the Assembly of the City and Borough of 
Juneau, Alaska:

S e c t i o n  1. A f f ir m a t io n s .

a. C B J a ffirm s its  s tro n g  o p p o sitio n  to terrorism , b u t a lso  a ffirm s th a t  e fforts  to 
e n d  terror ism  sh o u ld  n ot be w a g ed  a t  th e  e x p e n se  o f  th e  fu n d a m en ta l c iv il 
r ig h ts  and  lib e r tie s  o f  th e  p eop le  o f  CBJ, th e  U n ite d  S ta te s , a n d  th e  w orld .

b. C B J a ffirm s th e  r ig h ts  o f  a ll p eop le  liv in g  w ith in  C B J to be trea ted  in  
accord an ce w ith  th e  B ill o f  R ig h ts  and th e  F o u r te e n th  A m en d m en t o f th e  U .S . 
C o n stitu tio n .

S e c t i o n  2. A c t io n  I t e m s .

a. C B J resp ec tfu lly  r e q u e s ts  th a t  th e  U .S . C o n g r ess  form ally  rev iew , and  if  
n e ce ssa r y  a m en d , th e  USA PATRIOT A ct a n d  th e  H o m e la n d  S e cu r ity  A ct to  
e n su re  th a t th ey  are  c o n s is te n t  w ith  th e  c iv il lib e r t ie s  w h ich  so  m an y  
A m er ic a n s  h a v e  fo u g h t to p reserve; C o n g ress  is  a lso  req u este d  to rev iew  the  
e x e cu tiv e  ord ers a d o p ted  in  resp o n se  to th e  e v e n ts  o f  S e p te m b er  11, 2 0 0 1  to 
in su re  th ey  a lso  are c o n s is te n t  w ith  th o se  fu n d a m e n ta l c iv il lib erties .

b. C B J reco g n izes  th a t  its  police officers, lib ra r ia n s , sch o o l o ffic ia ls , h e a lth  
w ork ers, an d  o th er  e m p lo y e e s  m ay rece iv e  r e q u e s ts  for in fo rm a tio n  u n d er  
p r o v is io n s  o f  th e  USA PATRIOT A ct or th e  H o m e la n d  S ecu r ity  A ct and  
e n co u ra g e s  C B J e m p lo y e e s  to c o n su lt  w ith  th e  C ity  A tto rn ey 's  office i f  th ey  
h a ve  an y  d ou b ts a b o u t the p rop riety  o f  d iv u lg in g  in fo rm a tio n . T h e  C ity  
A tto rn ey  is  d irected  to tra in  C B J e m p lo y e e s  so th a t  th e y  are  a w a re  o f th e ir  
r ig h ts  an d  r e sp o n s ib ilit ie s  u n d er  th e  U .S . C o n stitu tio n , th e  USA PATRIOT A ct, 
and  th e  H o m ela n d  S e cu r ity  A ct.

c. C B J H u m an  R ig h ts  C o m m iss io n  is r eq u es te d  to report to th e  A ssem b ly , in so fa r  
a s  its  d u ty  o f  c o n fid e n tia lity  p erm its , w h e n e v e r  it  r ec e iv e s  a c o m p la in t th a t  a  
c it iz e n 's  c iv il r ig h ts  or lib e r tie s  h a v e  a lle g e d ly  b een  in fr in g ed  due to a ctio n  
a u th o r ize d  by th e  USA PATRIOT A ct or the H o m e la n d  S e  u r ity  Act.
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d. T h e U n ite d  S ta te s  A ttorn ey  for th e  D is tr ic t  o f  .A laska is  req u ested  to p rovid e  
th e  C ity  M a n a g e r  w ith  an a n n u a l su m m a r y  o f  lim ited to the num ber of 
in v e s t ig a t io n s , w arra n ts , orders, su b p o e n a s , an d  a r r e s ts  carried  o u t w ith in  the  
C ity  a n d  B oro u g h  u n d er  the a u th o r ity  o f  th e  USA PATRIOT Act, the H o m ela n d  
S e c u r ity  A ct, a n d  re la ted  e xecu tiv e  ord ers. T h e  C ity  M a n a g er  sh a ll m ak e  su ch  
in fo rm a tio n  a v a ila b le  to the public .

e. T h e  C lerk  is  d irected  to d istr ib u te  co p ies  o f  th is  r e so lu tio n  to th e  fed era l an d  
s ta te  le g is la t iv e  d e le g a tio n s  an d  to the U n tie d  S ta te s  A tto rn ey  for th e  D istr ic t  
o f  A la sk a .

S e c t i o n  3 . E f f e c t i v e  D a t e .  T h is r eso lu tio n  sh a ll  be e ffec tiv e  im m e d ia te ly  upon  
ad op tion .

A d op ted  th is  d ay  o f  2 0 0 3 .

S a lly  Sm ith,- M ayor

A ttest:

L au r ie  J . S ica , C lerk
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THESENATE S . C . R .  N O ,  18TWENTY-SECOND LEGISLATURE, 
2003

STATE OF HAWAII

S E N A T E  C O N C U R R E N T  

R E S O L U T I O N

reaffirming the state of hawaii's commitment to civil 
liberties and the bill of rights.

WHEREAS, the Hawaii State Legislature is committed to upholding the 
United States Constitution and its Bill of Rights, and the Hawaii 
State Constitution and its Bill of Rights (Article I, Sections 1-22); 
and

WHEREAS, the State of Hawaii has a distinguished history of 
safeguarding the freedoms of its residents; and

WHEREAS, the State of Hawaii is comprised of a diverse and multi­
ethnic population, and has experienced first hand the value of 
immigration to the American way of life; and

WHEREAS, the residents of Hawaii during World War II experienced 
first hand the dangers of unbalanced pursuit of security without 
appropriate checks and balances for the protection of basic 
liberties; and

WHEREAS, the recent adoption of the USA Patriot Act and several 
executive orders may unconstitutionally authorize the federal 
government to infringe upon fundamental liberties in violation of due 
process, the right to privacy, the right to counsel, protection 
against unreasonable searches and seizures, and basic First Amendment 
freedoms, all of which are guaranteed by the Constitutions of Hawaii 
and the United States; and
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WHEREAS, the citizens of Hawaii are concerned that the actions of the 
Attorney General of the United States and the United States Justice 
Department pose significant threats to Constitutional protections; 
now, therefore,

BE IT RESOLVED by the Senate of the Twenty-Second Legislature of the 
State of Hawaii, Regular Session of 2003, the House of 
Representatives concurring, that the State of Hawaii urges its 
Congressional delegation to work to repeal any sections of the USA 
Patriot Act or recent executive orders that limit or violate 
fundamental rights and liberties protected by the Constitutions of 
Hawaii and the United States; and

BE IT FURTHER RESOLVED that to the extent legally possible, no state 
resources - including law enforcement funds and educational 
administrative resources - may be used for unconstitutional 
activities, including but not limited to the following under the USA 
Patriot Act;

(1) Monitoring political and religious gatherings 
exercising their First Amendment Rights;

(2) Obtaining library records, bookstore records, and 
website activities without proper authorization and 
without notification;

(3) Issuing subpoenas through the United States 
Attorney's Office without a court's approval or 
knowledge;

(4) Requesting nonconsensual releases of student and 
faculty records from public schools and institutions 
of higher learning; and

(5) Eavesdropping on confidential communications 
between lawyers and their clients.

BE IT FURTHER RESOLVED that certified copies of this Concurrent 
Resolution be transmitted to Hawaii's delegation in the United States 

Congress.

OFFERED BY:

40
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The League o f Women Voters

6520 North Douglas Highway, Juneau , A laska 99801 (907) 586-2690

O F F I C E R S

Cheryl Jebe 
President 

Juneau

Diana M cKennuy 
Past President 

K a silo f

Linda Witt 
V ic e  President 

Tunana V alley

C aro! Dickasoo 
Secretary 

Anchorage

W ilda Hudson 
Treasurer 

Anchorage

DIRECTORS

Jean  K im ple 
Sterling

Maria Mattson 
Juneau

G inny M cD ow ell 
Fairbanks

L o is Pillilhnt 
Sterling

Marianne Mills 
Juneau

April 22, 2003

Alaska State Legislator 
State Capital
Juneau, Alaska 99801-1182 

Dear Senator or Representative,

On April 11-13, 2003, the League of Women Voters held its annual convention. At the 
convention three resolutions were approved relating to current issues facing Congress and 
the Alaska State Legislature. Please read and consider the merits of these resolutions 
when asked to vote on the applicable bills. _______________________-—

03-01 Resolution urging the congressional delegation to support the repeal portions of the 
Uniting and Strengthening America by Providing Adequate Tools in Opposition to Terrorism 
Act (USA Patriot Act) and the Domestic Security Enhancement Act that violate the national 
Bill of Rights and other Constitutional guarantees of freedom and that they oppose the 
'roposed Domestic Security Enhancement Act of 2003. ______________________

03-02 Resolution urging the Alaska State Legislature vote against SB 105 and HB 172 
proposing to freeze eligibility for Denali Kid Care by changing the program need standard 
from a percentage of the Federal Poverty Level to a fixed dollar amount, thus eliminating 
inflation proofing of eligibility levels.

03-03 Resolution urging the Alaska State Legislature to oppose HB 157 and SB 119 
relating to the elimination of the Alaska Public Offices Commission and urging the 
legislature appropriate resources sufficient to cany out tine mission of APOC.

Thank you for your consideration of these resolutions. If you have any questions, please 
contact me.

Sincerely,

Cheryl Jebe

Attachments 
Resolution 03-01 with Congressional letter 
Resolution 03-02 
Resolution 03-02

cc Governor Murkowski
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LEAGUE OF WOMEN VOTERS OF ALASKA

RESOLUTION 03-01

A RESOLUTION DEFENDING THE UNITED STATES CONSTITUTION’S BILL OF

WHEREAS, the League of Women Voters of Alaska believes in the individual liberties 
guaranteed by the Constitution of the United States, the League is convinced that 
individual rights now protected by the Constitution should not be weakened or abridged; 
and

WHEREAS, the Alaska Constitution's Declaration of rights also upholds every person’s 
individual rights including habeas corpus, due process, security from unwarranted 
search arid seizure, and freedom of speech; and

WHEREAS, certain provisions of the Uniting and Strengthening America by Providing 
Adequate Tools in Opposition to Terrorism Act (USA PATRIOT Act), the Domestic 
Security Enhancement Act, and recent presidential Executive Orders threaten these 
rights which are central to our democracy; and

WHEREAS, the League of Women Voters of Alaska supports and respects public safety 
intelligence gathering as a part of law enforcement and national security, the League 
does not support any acts that infringe upon the civil rights of its citizens, the League of 
Women Voters of Alaska believes that security can be provided by existing constitutional 
methods.

NOW THEREFORE BE IT RESOLVED that the League of Women Voters of Alaska 
supports our government in its campaign against terrorism, but insists on preserving the 
liberties guaranteed by both our federal and state Constitutions, and

BE IT FURTHER RESOLVED, that the League of Women Voters of Alaska urges the 
Congressional delegation to support the repeal of those portions of the USA PATRIOT 
Act and Domestic Security Enhancement Act that violate the national Bill of Rights and 
other Constitutional guarantees of freedom and that they oppose the proposed Domestic 
Security Enhancement Act of 2003.

PASSED AND APPROVED by the delegates to the League of Women Voters of Alaska 
2003 Convention, Juneau, Alaska, this 13m day of April, 2003.

RIGHTS

Cheryl Jebe, President 
League of Women Voters of Alaska
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1 he League o f Women Voters

6520 North Douglas Highway, Ju n eau , A laska 998011 (907) 586-2590

April 22, 2003

O F F I C E R S

Clwryl Jsfcc 

Presidcni 

Juneau

Diana McKinuiev 

Past Proa(kn[ 

Kasilo f

Linda Witt 

V ic e  Pres idem 
Taiuma Valley

Coral Dickason 
Sctrctarv 

Anchorage

W ilda Hudson 
Treasurer 

Anchorage

D I R E C T O R S

Jean K im ple 
Sterling

M a ra  Mattson 
Juneau

Ginny McDowell 

Fairbanks

Lo is P illifin i 

Staling

Marianne Mills 
Juneau

The Honorable Ted Stevens 
522 Hart Senate Building 
Washington, D.C. 20510-0202

Dear Senator Stevens,

The League of Women Voters of Alaska passed the attached resolution defending 
the United States Constitution’s Bill of Rights at its 2003 Convention April 13, 2003.

Certain provisions of the Uniting and Strengthening America by Providing Adequate 
Tools in Opposition to Terrorism Act (USA PATRIOT Act), the Domestic Security 
Enhancement Act, and recent presidential Executive Orders threaten rights which 
are central to our democracy. Tne LWVAK supports and respects public safety 
intelligence gathering as a part of law enforcement and national security, the 
League does not support any acts that infringe upon the civil rights of its citizens.

The League of women Voters of Alaska supports our government in its campaign 
against terrorism, but urges preservation of liberties guaranteed by both cur federal 
and state Constitutions.

The League of Women Voters of Alaska urges you to support the repeal of those 
portions of the USA PATRIOT Act and Domestic Security Enhancement Act that 
violate the national Bin of Rights and other Constitutional guarantees of freedom 
and oppose the proposed Domestic Security Enhancement Act of 2003.

Sincerely,

C_ ' Y  IhL.
CheryLJebe

Attachment: Resolution 03-01

cc Alaska State Legislators

The League o f  W om en Voters is  a nonpartisan political organization that encourages the inform ed a n d  active participation o f  citizens



The League o f Women Voters

6520 N orth Douglas Highway, Juneau , A laska 998CM (907) 526-2690

April 22, 2003

OFFICERS

Cheryl Jebe 

President 

Juneau

Diana MriCamcy 

Past President 

Kasilof

Linda Win 

Vice President 

Tatiana Valley

Carol Dickason 

Secretary 

Anchorage
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Treasurer 
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D IRECTO RS

Jean Kimplc 

Staling

Mara Mattson 

Juneau

Ginny McDowell 

Fairhauks

Lois Ffflifinl 

Sterling

Marianne Mills 
Juneau

The Honorable Usa Murkowski 
322 Hart Senate Building 
Washington, D.C. 20510-0202

Dear Senator Murkowski,

The League of Women Voters of Alaska passed the attached resolution defending 
the United States Constitution's Bill of Rights at its 2003 Convention April 13, 2003.

Certain provisions of the Uniting and Strengthening America by Providing Adequate 
Tools in Opposition to Terrorism Act (USA PATRIOT Act), the Domestic Security 
Enhancement Act, and recent presidential Executive Orders threaten rights which 
are central to our democracy. The LWVAK supports and respects public safety 
intelligence gathering as a part of law enforcement and national security, the 
League does not support any acts that infringe upon the civil rights of its citizens.

The League of women Voters of Alaska supports our government in its campaign 
against terrorism, but urges preservation of liberties guaranteed by both our federal 
and state Constitutions.

The League of Women Voters of Alaska urges you to support the repeal of those 
portions of the USA PATRIOT Act and Domestic Security Enhancement Act that 
violate the national Bill of Rights and other Constitutional guarantees of freedom 
and oppose the proposed Domestic Security Enhancement Act of 2003.

Sincerely,

Cheryl Jebe '

Attachment: Resolution 03-01

cc Alaska State Legislators
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The Honorable Donald E. Young 
2111 Rayburn House Office Building 
Washington, D.C. 20510-0201

Dear Representative Young,

The League of Women Voters of Alaska passed the attached resolution defending 
the United States Constitutions Biil of Rights at its 2003 Convention April 13, 2003.

Certain provisions of the Uniting and Strengthening America by Froviding Adequaie 
Tools in Opposition to Terrorism Act (USA PATRIOT Act), the Domestic Security 
Enhancement Act, and recent presidential Executive Orders threaten rights which 
are central to our democracy. Tne LWVAK supports and respects public safety 
intelligence gathering as a part of law enforcement and national security, the 
League does not support any acts that infringe upon the civil rights of its citizens.

Tne League of women Voters of Alaska supports our government in its campaign 
against terrorism, but urges preservation of liberties guaranteed by both cur federal 
and state Constitutions.

The League of Women Voiers of Aiaska urges you to support the repeai of those 
portions of the USA PATRIOT Act and Domestic Security Enhancement Act that 
violate ihe national Biil of Rights and other Constitutional guarantees of freedom 
and oppose the proposed Domestic Security Enhancement Act of 2003.

Attachment: Resolution 03-01

cc Aiaska State Legislators

The League o f  W om en Voters is a  nonpartisan political organization that encourages the Informed a n d  active participation o f  citizens
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The USA PATRIOT Act: A Legal Analysis

Summary

The U S A  PATRIOT A ct passed in the wake o f  the Septem ber 11 terrorist 
attacks. It flow s from a consultation draft circulated by the Department o f  Justice, 
to which Congress made substantial m odifications and additions. The stated purpose 
o f  the A ct is to enable law enforcem ent o fficia ls to track down and punish those  
responsible for the attacks and to protect against any sim ilar attacks.

The A ct grants federal officials greater pow ers to trace and intercept terrorists’ 
com m unications both for law  enforcem ent and foreign intelligence purposes. It 
reenforces federal anti-m oney laundering law s and regulations in an effort to deny  
terrorists the resources necessary for future attacks. It tightens our immigration law s 
to c lo se  our borders to foreign terrorists and to expel those am ong us. Finally, it 
creates a few  new  federal crim es, such as the one outlaw ing terrorists’ attacks on 
m ass transit; increases the penalties for many others; and institutes several procedural 
changes, such as a longer statute o f  lim itations for crimes o f  terrorism.

Critics have suggested that it m ay go too far. The authority to m onitor e-m ail 
traffic, to share grand jury' information with intelligence and immigration officers, to 
confiscate property, and to im pose new  book-keeping requirements on financial 
institutions, are am ong the features troubling to som e.

The A ct itse lf responds to som e o f  these reservations. Many o f  the wiretapping 
and foreign intelligence amendments sunset on Decem ber 3 1 ,2 0 0 5 . The A ct creates 
judicial safeguards for e-mail monitoring and grand jury disclosures; recognizes 
innocent ow ner defenses to forfeiture; and entrusts enhanced anti-m oney laundering 
pow ers to those regulatory authorities w hose concerns include the well being o f  our 
financial institutions.

This report, stripped o f  its citations and footnotes, is available in an abbreviated  
form as The USA PATRIOT Act: A Sketch, CRS REP.No. R S 21203 . In addition, 
m uch o f  the information contained here m ay also be found under a different 
arrangement in a report entitled, Terrorism: Section by Section Analysis o f  the USA 
PATRIOT Act, CRSREP.No. R L 3 1 2 0 0 (D ec . 1 0 ,2 0 0 1 ). A  wider array o f  terrorism- 
related analysis appears on the CRS terrorism electronic briefing book page.
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The USA PATRIOT Act: A Legal Analysis

I n t r o d u c t i o n

Congress passed the U S A  PATRIOT A ct (the A ct) in response to the terrorists' 
attacks o f  Septem ber 1 1, 2 0 0 1 .1 The Act g ives federal officials greater authority to 
track and intercept com m unications, both for law enforcem ent and foreign intelligence 
gathering purposes. It vests the Secretary o f  the Treasury with regulatory pow ers to 
com bat corruption o f  U .S. financial institutions for foreign m oney laundering 
purposes. It seek s to further c lose  our borders to foreign terrorists and to detain and 
rem ove those within our borders. It creates new  crim es, new penalties, and new  
procedural efficiencies foru se against dom estic and international terrorists. A lthough  
it is not w ithout safeguards, critics contend som e o f  its provisions go  too far. 
Although it grants many o f  the enhancements sought by the Department o f  Justice, 
others are concerned that it does not go far enough.

The Act originated as H .R .2975 (the PA TR IO T A ct) in the House and S. 1510  
in *!.e Senate (the U S A  A ct).2 S. 1510 passed the Senate on O ctober 11, 2001 , 147 
Cong.Rec. S I 0 60 4  (daily ed.). The House Judiciary C om m ittee reported out an 
am ended version o f  H.R. 2975  on the same day, H .R .R ep .N o. 107-236. The H ouse  
passed H.R. 2 9 7 5  the follow ing day after substituting the text o f  H.R. 3108, 147 
Cong.Rec. H 6 7 7 5 -7 7 6  (daily ed. Oct. 12, 20 01 ). The H ouse-passed version  
incorporated m ost o f  the m oney laundering provisions found in an earlier H ouse bill, 
H.R. 3004 , m any o f  w hich had counterparts in S. 1510 as approved by the Senate.3 
The H ouse subsequently passed a clean bill, H.R. 3162 ( under suspension o f  the 
rules), which resolved the differences between H.R. 2975 and S. 1510, 147 Cong.Rec. 
H 7224 (daily ed. Oct. 24 , 2001). The Senate agreed, 147 Cong.Rec. S 10969 (daily

1 P.L. 107-56, 115 Stat. 272 (2001); its fuit title is the “Uniting and Strengthening America 
by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA  
PATRIOT ACT).’’

2 H.R. 2975 was introduced by Representative Sensenbrenner for himself and Representatives 
Conyers, Hyde, Coble, Goodlatte, Jenkins, Jackson-Lee, Cannon, Meehan, Graham, Bachus, 
VVexler, Hostettler, Keller, Issa, Hart, Flake, Schiff, Thomas, Goss, Rangel, Berman and 
Lofgivu; S. 1510 by Senator Daschle for himself and Senators Lott, Leahy, Hatch, Graham, 
Shelby and Sarbanes.

3 H.R. 3004 was introduced by Representative Oxley for himself and Represenatives LaFaice, 
Leach, Maloney, Roukema, Bentsen, Hooley, Bereuter, Baker, Bachus, King, Kelly, Gillmore, 
Cantor, Riley, Latourette, Green (o f Wisconsin), and Grucci; and reported out o f the House 
Financial Services Committee with amendments on October 15,2001, H.R.Rep.No. 107-250. 
H.R. 3004, as reported out, included Internet gambling amendments that were not included 
in H.R. 2975/H.R.3108.
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ed. Oct. 2 4 , 2 0 0 1 ), and H.R. 3162 was sent to the President w ho signed it on  O ctober  
26, 2001 .

Criminal Investigations: Tracking and Gathering
Communications

A portion o f  the A ct addresses issues suggested  originally in a Department o f  
Justice proposal circulated in m id-Septem ber.4 The first o f  its suggestions called for 
am endm ents to federal surveillance laws, laws which govern the capture and tracking 
o f  suspected  terrorists’ com m unications w ithin the U nited  States. Federal law  
features a three tiered system , erected for the dual purpose o f  protecting the 
confidentiality o f  private telephone, laee-to-face, and com puter com m unications w hile  
enabling authorities to identify and intercept criminal com m unications.5

The tiers reflected the Supreme C ourt’s interpretation o f  the Fourth 
A m endm ent’s ban on unreasonable searches and seizures.6 The Am endm ent protects 
private conversations, Berger v. New York, 388  U .S. 41 (1967); Kcitz v. United States, 
389  U .S . 347  (19 67 ). It does not cloak inform ation, even highly personal 
information, for which there is no individual justifiable expectation o f  privacy, such  
as telephone com pany records o f  calls made to and from an individual's hom e, Smith 
v. Maryland, 442  U .S. 735 (1979), or bank records o f  an individual's financial 
dealings, United States v. Miller, 425 U .S . 435  (19 76 ).

C ongress responded to Berger and Katz, with T itle III o f  the Omnibus Crim e 
Control and Safe Streets A ct o f  1968, 18 U .S.C . 2 5 1 0 -2 52 2  (T itle III). T itle III, as 
am ended, generally prohibits electronic eavesdropping on telephone conversations, 
face-to-face conversations, or com puter and other forms o f  electronic  
com m unications, 18 U .S.C . 2 5 1 1 .7 At the sam e tim e, it g ives authorities a narrowly  
defined process for electronic surveillance to be used as a last resort in serious

4 The Department’s proposal, dated September 20,2001, came with a brief section by section 
analysis. Both the proposal {Draft) and analysis (DoJ) were printed as an appendix in 
Administration's Draft Anti-Terrorism Act o f2001. Hearing Before the House Comm, on 
the Judiciary, 107th Cong., 1st Sess. 54 (2001).

5 For a general discussion o f  federal law in the area prior to enactment o f  the Act, see, 
Stevens & Doyle, Privacy: An Overview o f Federal Statutes Governing Wiretappping and 
Electronic Eavesdropping, CRS REP.No. 98-327A (Aug. 8, 2001); Fishman & McKenna, 
Wiretapping and Eavesdropping (2ded. 1995 & 2001 Supp.).

6 “The right o f  the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized," U.S. Const. Amend. IV.

7 Although there are technical differences, the interception processes are popularly known as 
wiretapping, electronic eavesdropping, or electronic surveillance. The terms are used 
interchangeable here for purposes o f  convenience, but strictly speaking, wiretapping is limited 
to the mechanical or electronic interception o f telephone conversations, while electronic 
eavesdropping or electronic surveillance refers to mechanical or electronic interception o f  
communications generally.
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criminal cases. W hen approved by senior Justice Department o ffic ia ls,3 law  
enforcem ent officers m ay seek a court order authorizing them to secretly capture 
conversations concerning any o f  a statutory list o f  o ffenses (predicate offenses), 18 
U .S .C . 2 5 16.9

3 “The Attorney General, Deputy Attorney General, Associate Attorney General, or any 
Assistant Attorney General, any acting Assistant Attorney General, or any Deputy Assistant 
Attorney General or acting Deputy Assistant Attorney General in the Criminal Division 
specially designated by the Attorney General, may authorize an application to a Federal judge 
o f competent jurisdiction for, and such judge may grant in conformity with section 2518 o f  
this chapter an order authorizing or approving the interception o f wire or oral communications 
by the Federal Bureau o f Investigation, or a Federal agency having responsibility for the 
investigation o f the offense as to which the application is made, when such interception may 
provide or has provided evidence o f ’ one or more predicate offense, 18 U.S.C. 2516.

9 The predicate offense list includes (a) felony violations o f 42 U.S.C. 2274 through 2277 
(enforcement o f the Atomic Energy Act o f  1954), 42 U.S.C. 22S4 (sabotage o f  nuclear 
facilities or Riel), or o f 18 U.S.C. ch. 37 (espionage), ch. 90 (protection o f trade secrets), ch. 
105 (sabotage), ch. 115 (treason), ch. 102 (riots), ch. 65 (malicious mischief), ch. I l l  
(destruction o f  vessels), or ch. 81 ( piracy); (b) a violation o f  29 U.S.C. 186 or 501(c) 
(restrictions on payments and loans to labor organizations), or any offense which involves 
murder, kidnapping, robbery, or extortion, and which is punishable under title 18 o f the United 
States Code; (c) any offense which is punishable under 18 U.S.C. 201 (bribery o f public 
officials and witnesses), 215 (bribery o f bank officials), 224 (bribery in sporting contests), 
844 (d), (e), (I), (g), (h), or (i) (unlawful use o f explosives), 1032 (concealment o f  assets), 
1084 (transmission o f wagering information), 751 (escape), 1014 (loans and credit 
applications generally; renewals and discounts), 1503, 1512, and 1513 (influencing or injuring 
an officer, juror, or witness generally), 1510 (obstruction o f criminal investigations), 1511 
(obstruction o f State or local law enforcement), 1751 (presidential and presidential staff 
assassination, kidnaping, or assault), 1951 (interference with commerce by threats or 
vic'ence), 1952 (interstate and foreign travel or transportation in aid o f  racketeering 
enterprises), 1958 (use of interstate commerce facilities in the commission o f murder for hire), 
1959 (violent crimes in aid o f racketeering activity), 1954 (offer, acceptance, or solicitation 
to influence operations o f employee benefit plan), 1955 (prohibition o f business enterprises 
o f  gambling), 1956 (laundering o f monetary instruments), 1957 (engaging in monetary 
transactions in property derived from specified unlawful activity), 659 (theft from interstate 
shipment), 664 (embezzlement from pension and welfare funds), 1030 (computer abuse 
felonies), 1343 (fraud by wire, radio, or television), 1344 ( bank fraud), 2251 and 2252 
(sexual exploitation of children), 2312, 2313, 2314, and 2315 (interstate transportation o f  
stolen property), 2321 (trafficking in certain motor vehicles or motor vehicle parts), 1203 
(hostage taking), 1029 (fraud and related activity in connection with access devices), 3146 
(penalty for failure to appear), 3521(b)(3) (witness relocation and assistance), 32 (destruction 
o f  aircraft or aircraft facilities), 38 (aircraft parts fraud), 1963 (violations with respect to 
racketeer influenced and corrupt organizations), 115 (threatening or retaliating against a 
Federal official), 1341 (mail fraud), 351 (violations with respect to congressional, Cabinet, 
or Supreme Court assassinations, kidnaping, or assault), 831 (prohibited transactions 
involving nuclear materials), 33 (destruction o f motor vehicles or motor vehicle facilities), 17 5 
(biological weapons), 1992 (wrecking trains), a felony violation o f 1028 (production o f false 
identification documentation), 1425 (procurement o f citizenship or nationalization 
unlawfully), 1426 (reproduction o f naturalization or citizenship papers), 1427 (sale o f  
naturalization or citizenship papers), 1541 (passport issuance without authority), 1542 (false 
statements in passport applications), 1543 (forgery or false use o f  passports), 1544 (misuse 
o f passports), or 1546 (fraud and misuse o f visas, permits, and other documents); (d) any
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Title III court orders com e replete with instructions describing the perm issible 
duration and scope o f  the surveillance as well as the conversations which may be 
seized and the efforts to be taken to m inim ize the seizure o f  innocent conversations, 
18 U .S .C . 2518 . The court notifies the parties to any conversations seized  under the 
order alter the order expires, 18 U .S.C . 2518(8 ).

B elow  Title III, the next tier o f  privacy protection covers som e o f  those matters 
which the Suprem e Court has described as beyond the reach o f  the Fourth 
Am endm ent protection -  telephone records, e-mail held in third party storage, and the 
like, 18 U .S.C . 2 7 0 1 -270 9  (Chapter 121). Here, the law  permits law enforcem ent 
access, ordinarily pursuant to a warrant or court order or under a subpoena in som e  
cases, but in connection with any criminal investigation and w ithout the extraordinary 
levels o f  approval or constraint that mark a Title III interception, 18 U .S.C . 2703.

Least dem anding and perhaps least intrusive o f  all is the procedure that governs 
court orders approving the governm ent’s use o f  trap and trace devices and pen 
registers, a kind o f  secret “caller id”, which identify the source and destination o f  
calls m ade to and from a particular telephone, 18 U .S .C . 3 1 2 1 -3 1 2 7  (Chapter 206). 
The orders are available based on the government's certification, rather than a finding 
o f  the court, that the use o f  the device is likely to produce information relevant to the 
investigation o f  a crime, any crime, 18 U .S.C . 3123. The devices record no more than 
the identity o f  the participants in a telephone conversation ,10 but neither the orders nor 
the results they produce need ever be revealed to the participants.

The Act m odifies the procedures at each o f  the three levels. It;

offense involving counterfeiting punishable under 18 U.S.C. 471,472, or 473; (e) any offense 
involving fraud connected with a case under title 11 or the manufacture, importation, 
receiving, concealment, buying, selling, or otherwise dealing in narcotic drugs, marihuana, or 
other dangerous drugs, punishable under any law o f the United States; (1) any offense 
including extortionate ere jit transactions under 18 U.S.C. 892, 893, or 894; (g) a violation 
o f  31 U.S.C. 5322 (dealing with the reporting o f currency transactions); (h) any felony 
violation o f 18 U.S.C. 2511 and 2512 (interception and disclosure o f certain communications 
and to certain interce Jting devices); (i) any felony violation o f 18 U.S.C. ch. 71 (obscenity); 
(j) 49 U.S.C. 6 0 123(b) (destruction o f a natural gas pipeline), 46502 (aircraft piracy); (k) 22 
U.S.C. 2778 (Arms Export Control Act); (1) the location o f any fugitive from justice from an 
offense described in this section; (m) a violation o f  8 U.S.C. 1324, 1327, or 1328; (n) any 
felony violation o f 18 U.S.C. 922, 924 (firearms); (o) any violation o f  26 U.S.C. 5861 
(firearms); (p) a felony violation o f 18 U.S.C. 1028 (production o f false identification 
documents), 1542 (false statements in passport applications), 1546 (fraud and misuse o f visas, 
permits, and other documents) or a violation o f 8 U.S.C. 1324, 1327, or 1328 (smuggling o f  
aliens); (p) 229 (chemical weapons), 2332 (terrorist violence against Americans overseas), 
2332a (weapons o f mass destruction), 2332b (multinational terrorism), 2332d financial 
transactions with countries supporting terrorism), 2339A (support o f terrorist), 2332B 
(support o f terrorist organizations); (r) any conspiracy to commit any o f these, 18 U.S.C. 
2516( 1 )(crimes added by the Act in italics). Other than telephone face to face conversations 
(i.e., electronic communications), the approval o f senior Justice Department officials is not 
required and an order may besought in any felony investigation, 18 U.S.C. 2516(3).

10 Or more precisely, they reveal no more than the identity o f the numbers assigned to the 
telephone lines activated for a particular communication.
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• permits pen rtgister and trap and trace orders for electronic com m unications 
(e.g., e-m ail)

• authorizes nationwide execution o f  court orders for pen registers, trap and 
trace devices, and access to stored e-m ail or com m unication records

• treats stored voice mail like stored e-m ail (rather than like telephone 
conversations)

• permits authorities to intercept com m unications to and from a trespasser within 
a com puter system  (with the pennission o f  the sy stem ’s owner)

• adds terrorist and com puter crimes to Title I l l’s predicate offense list

• reenforces protection for those who help execute Title III, ch. 121, and ch. 206  
orders

• encourages cooperation between law enforcem ent and foreign intelligence  
investigators

• establishes a claim against the U .S. for certain com m unications privacy  
violations by governm ent personnel

• terminates the authority found in many o f  the these provisions and several o f  
the foreign intelligence amendments with a sunset provision (D ec. 31, 2005).

Pen Registers and Trap and Trace Devices. In section 216, the A ct 
allow s co u n  orders authorizing trap and trace devices and pen registers to be used to 
capture source and addressee information for com puter conversations (e.g., e-m ail) 
as w ell as telephone conversations, IS U .S.C . 3 1 2 1 ,3 1 2 3 . In answer to objections 
that e-mail header information can be more revealing than a telephone number, it 
creates a detailed report to the court, IS U .S.C . 3123 (a )(3 )."

11 “Wnere the law enforcement agency implementing an ex parte order under this subsection 
seeks to do so by installing and using its own pen register or trap and trace device on a packet- 
switched data network o f a provider of electronic communication service to the public the 
agency shall ensure that a record will be maintained which will identify -  (i) any officer or 
officers who installed the device and any officer or officers who accessed the device to obtain 
information from the network; (ii) the date and time the device was installed, the date and time 
the device was uninstalled, and the date, time, and duration o f each time the device is accessed 
to obtain information; (iii) the configuration o f the device at the time o f its installation and any 
subsequent modification thereof; and (iv) any information which has been collected by the 
device. To the extent that the pen register or trap and trace device can be set automatically 
to record this information electronically, the record shall be maintained electronically 
throughout the installation and use o f the such device.

“(B) The record maintained under subparagraph (A) shall be provided ex parte and 
under seal to the court which entered the ex parte order authorizing the installation and use 
o f  the device within 30 days after termination of the order (including any extensions thereof),’’ 
section 216(b)(1).
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The use o f  pen registers or trap and trace devices was limited at one time to the 
jud icia l district in which the order was issued, 18 U .S.C . 3123 (2000  ed.). U nder  
section  216, a court with jurisdiction over the crime under investigation may issue an 
order to be executed anywhere in the U nited States, 18 U .S.C . 3 1 2 3 (b )(1 )(C ), 
3 1 2 7 (2 ) .12

Communications Records and Stored E-Mail. With respect to chapter 
126, relating am ong other things to the content o f  stored e-m ail and to 
com m unications records held by third parties, the law permits criminal investigators 
to retrieve the content o f  electronic com m unications in storage, like e-m ail, with a 
search warrant, and if  the com m unication has been in remote storage for more than 
180 days w ithout notifying the subscriber, 18 U .S .C . 2703(a),(b). A  warrant w ill also  
suffice to se ize  records describing telephone and other com m unications transactions 
w ithout custom er notice, 18 U .S.C . 2703(c). In the absence o f  the probable cause  
necessary for a warrant but with a show ing o f  reasonable grounds to believe that the 
information sought is relevant to a criminal investigation, officers are entitled to a 
court order mandating access to electronic com m unications in rem ote storage for 
m ore than 180 days or to com m unications records, 18 U .S.C . 2703(b ),(c). T hey can 
obtain a lim ited amount o f  record information (subscribers' names and addresses, 
telephone numbers, billing records and the like) using an administrative, grand jury, 
or trial court subpoena, 18 U.S.C . 270 3 (c)(1 )(C ). There is no subscriber notification  
in record cases. Elsewhere, the court m ay delay custom er notification in the face o f  
exigent circum stances or i f  notice is likely to seriously jeopardize the investigation or 
unduly delay the trial, 18 U.S.C. 2705.

In order to streamline the investigation process, the Act, in section  210 , adds 
credit card and bank account numbers to the infonnation law enforcem ent o ffic ia ls  
may subpoena from a com m unications service provider’s custom er records, 18 U .S .C . 
2 7 0 3 (c )(1 )(C ).15

Another streamlining amendment, section 220, eliminates the jurisdictional 
restrictions on access to the content o f  stored e-mail pursuant to a court order.

12 The Justice Department urged the change in the name o f expediency, “At present, the 
government must apply for new pen trap orders in every jurisdiction where an investigation 
is being pursued. Hence, law enforcement officers tracking a suspected terrorist in multiple 
jurisdictions must waste valuable time and resources by obtaining a duplicative order in each 
jurisdiction," D a /a t  § 101. Here and throughout citations to the United States Code (U.S.C.) 
without reference to an edition refer to the current Code; references to the 2000 edition o f  the 
Code refer to the law prior to amendment by the Act.

13 Prior to the amendment, “investigators [could] not use a subpoena to obtain such records
as credit card number or other form o f payment. In many cases, users register with Internet
service providers using false names, making the form o f payment critical to determining the 
user's true identity. . . . this information [could] only be obtained by the slower and more 
cumbersome process o f a court order. In fast-moving investigation^] such as terrorist 
bombings -  in which Internet communications are a critical method of identifying conspirators 
and in determining the source o f the attacks -  the delay necessitated by the use o f  court orders 
can often be important. Obtaining billing and other information can identify not only the 
perpetrator but also give valuable information about the financial accounts o f those 
responsible and their conspirators,” DoJ at § 107.
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Previously, only a federal court in the district in which the e-mail was stored cou ld  
issue the order. Under section 220, federal courts in the district where an offen se  
under investigation occurred may issue orders applicable “without geographic  
limitation," 18 U .S.C . 2 7 0 3 .14

The A ct, in section 209, treats voice mail like e-m ail, that is, subject to the 
warrant or court order procedure, rather than to the m ore dem anding coverage o f  
Title 111 once required. United States v. Smith, 155 F.3d 1050, 1055-56 (9th Cir. 
1998).

Finally, the A ct resolves a conflict betw een chapter 121 and the federal law  
governing cable com panies. Government entities may have access to cable com pany  
custom er records only under a court order follow ing an adversary hearing if  they can 
show  that the records will evidence that the custom er is or has engaged  in criminal 
activity, 47  U .S .C . 5 1 1(h). W hen cable com panies began offering telephone and other 
com m unications services the question arose whether the more dem anding cable rules 
applied or whether law  enforcem ent agencies were entitled to ex parte court orders 
under the no-notice procedures applicable to com m unications providers.15 The Act 
makes it clear that the cable rules apply when cable television v iew in g  services are

14 Speaking o f  the law before amendment, DoJ explained, "Current law requires the 
government to use a search warrant to compel a provider to disclose unopened e-mail. 18 
U.S.C. §2703(a). Because Federal Rule o f Criminal Procedure 41 requires that the ‘property’ 
to be obtained ‘be within the district' o f the issuing court, however, the rule may not allow the 
issuance o f  §2703(a) warrants for e-mail located in other districts. Thus, for example, where 
an investigator in Boston is seeking electronic e-mail in the Yahoo! account o f  a suspected 
terrorist, he may need to coordinate with agents, prosecutors, and judges in the Northern 
District of California, none o f whom have any other involvement in the investigation. This 
electronic communications information can be critical in establishing relationships, motives, 
means, and plans o f terrorists. Moreover, it is equally relevant to cyber-incidents in which a 
terrorist motive has not (but may well be) identified. Finally, even cases that require the 
quickest response (kidnappings, threats, or other dangers to public safety or the economy) may 
rest on evidence gathered under §2703(a). To further public safety, this section accordingly 
authorizes courts with jurisdiction over investigations to compel evidence directly, without 
requiring the intervention o f their counterparts in other districts where major Internet service 
providers are located,” DoJ at §108.

15 See e.g., DoJ at § 109 (“Law enforcement must have the capability to trace, intercept, and 
obtain records o f the communications o f terrorists and other criminals with great speed, even 
if  they choose to use a cable provider for their telephone and Internet seivice. This section 
amends the Cable Communications Policy Act ( ‘Cable Act’) to clarify that when a cable 
company acts as a telephone company or an Internet seivice provider, it must comply with the 
same laws governing the interception and disclosure o f wire and electronic communications 
that apply to any other telephone company or Internet service provider. The Cable Act, 
passed in 1984 to regulate various aspects o f the cable television industry, could not take into 
account the changes in technology that have occurred over the last seventeen years. Cable 
television companies now often provide Internet access and telephone service in addition to 
television programming. Because o f  perceived conflicts between the Cable Act and laws that 
govern law enforcement's access to communications and records o f communications carried 
by cable companies, cable providers have refused to comply with lawful court orders, thereby 
slowing or ending critical investigations").
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involved and that the com m unications rules o f  chapter 121 apply when a cable  
com pany or anyone else  provides com m unications services, section 211.

Electronic Surveillance. To Title Ill's predicate offense list, the A ct adds 
cybercrim e (18 U .S .C . 1030) and several terrorists crimes, sections 201, 2 0 2 .16 A  
second cybercrime initiative, section 217, permits law  enforcem ent officia ls to 
intercept the com m unications o f  an intruder within a protected com puter system  (i.e., 
a system  used by the federal governm ent, a financial institution, or one used in 
interstate or foreign com m erce or com m unication), w ithout the necessity o f  a warrant 
or court order, 18 U .S.C . 2 5 1 1 (2 )0 ) . Yet only the interloper's intruding 
com m unications, those to or from the invaded system , are exposed under the section. 
The Justice Department originally sought the change because the law then did not 
clearly allow  victim s o f  com puter trespassing to request law enforcem ent assistance 
in m onitoring unauthorized attacks as tney occur.17

Criminal Investigators’ Access to Foreign Intelligence Information.
The A ct clearly contem plates closer w orking relations betw een criminal investigators 
and foreign intelligence investigators, particular in cases o f  international terrorism.18 
It am ends the Foreign Intelligence Surveillance Act 'FISA ) to that end. A s originally  
enacted, the application for a surveillance order uneer FISA required certification o f  
the fact that “the purpose for the surveillance is to obtain foreign intelligence  
information," 50 U .S.C . 1804(a )(7)(B )(2000  ed .) (em phasis added), although it 
anticipated that any evidence divulged as a result m ight be turned over to law  
enforcem ent officials. Defendants often questioned whether authorities had used a 
FISA surveillance order against them in order to avoid the predicate crime threshold  
for a Title III order. Out o f  these challenges arose the notion that perhaps “ the 
purpose” m ight not always mean the sole purpose. The case law indicated that, w hile  
an expectation that evidence o f  a crime might be discovered did not preclude a FISA  
order, at such time as a criminal prosecution becam e the focus o f  the investigation

16 18 U.S.C. 229 (chemical weapons), 2332(tenrorist acts o f violence committed against 
Americans overseas), 2332a(use o f weapons o f mass destruction), 2332b(acts o f  terrorism 
transcending national boundaries), 2332d( financial transactions with countries which support 
terrorists), 2339A(providing material support to terrorists), and 2339B(providing material 
support to terrorist organizations).

17 “Because service providers often lack the expertise, equipment, or financial resources 
required to monitor attacks themselves as permitted under current law, they often have no way 
to exercise their rights to protect themselves from unauthorized attackers. Moreover, such 
attackers can target critical infrastructures and engage in cyberterrorism,” DoJ at §106. 
Elsewhere the Act defines “electronic surveillance" for purposes o f the Foreign Intelligence 
Surveillance Act (FISA) to emphasize that the law enforcement authority for this intruder 
surveillance do'is not confer similar authority for purposes o f  foreign intelligence gathering, 
section 1003 (50 U.S.C. 1801(f)(2)).

13 For a general discussion o f federal intelligence and law enforcement cooperation, see, Best, 
Intelligence and Law Enforcement: Countering Transnational Threats to the U.S., CRS 
REP.No. RL30252 (Dec. 3, 2001).
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officials w ere required to either end surveillance or secure an order under Title III.19

The Justice Department sought FISA surveillance and physical search authority 
on the basis o f  "a" foreign intelligence purpose.20 Section 218 o f  the Act insists that 
foreign intelligence gathering be a “significant purpose” for the request for the FISA  
surveillance or physical search order, 50 U .S.C . 1804(a)(7)(B ), 1823(a)(7)(B ), a more

19 Before FISA, several lower federal courts recognized a foreign intelligence exception to the 
Fourth Amendment's warrant clause. It is here that the “primary purpose” notion originated. 
In United States v. Truong Din/i Hung, 629 F.2d 908, 915 (4th Cir. 1980), decided after 
FISA on the basis o f  pre-existing law, the court declared, “as the district court ruled, the 
executive should be excused from securing a warrant only when the surveillance is conducted 
‘primarily’ for foreign intelligence reasons. We think that the district court adopted the proper 
test, because once surveillance becomes primarily a criminal investigation, the courts are 
entirely competent to make the usual probable cause determination, and because, importantly, 
individual privacy interests come to the fore and government foreign policy concerns recede 
when the government is primarily attempting to form the basis for a criminal prosecution." 
Subsequent case low, however, is not as clear as it might be: see e.g., United States v. 
Duggan, 743 F.2d 59, 77 (2d Cir. I984)(“FISA permits federal officials to obtain orders 
authorizing electronic surveillance ‘for the purpose o f  obtaining foreign intelligence 
information.’ The requirement that foreign intelligence information be the primary objective 
o f the surveillance is plain not only from the language o f  Sec. 1802(b) but also from the 
requirements in Sec. 1804 as to what the application must contain. The application must 
contain a certification by a designated official o f the executive branch that the purpose o f the 
surveillance is to acquire foreign intelligence information, and the certification must set forth 
the basis for the certifying officials’s belief that the information sought is the type o f  foreign 
intelligence infonnation described"); United States v. Peltan, S35 F.2d 1067, 1075-76 (4th 
Cir. 1987)(“We also reject Pelton's claim that the 1985 FISA surveillance was conducted 
primarily for the purpose of his criminal prosecution, and not primarily for the purpose o f  
obtaining foreign intelligence infonnation. . . .  We agree with the district court that the 
primary purpose o f  the surveillance, both initially and throughout was to gather foreign 
intelligence information. It is clear that otherwise valid FISA surveillance is not tainted 
simply because the government can anticipate that the fruits o f  the surveillance may later be 
used . . .  as evidence in a criminal trial”); United States v. Sarkissian, 841 F.2d 959, 907-8 
(9th Cir. 1988)(“Defendants rely on the primary purpose test articulated in United Stales v.
Truong Dink Hung One other court has applied die primary purpose test. Another court
has rejected i t . . .  distinguishing Truong. A third court has declined to decide the issue. We 
also decline to decide the issue"); United States v. Johnson, 952 F.2d 565, 572 (1st Cir. 
1991 )(“Appellanls attack the government's surveillance on the ground that it was undertaken 
not for foreign intelligence purposes, but to gather evidence for a criminal prosecution. FISA 
applications must contain, among other things, a certification that the purpose o f the requested 
surveillance is the gathering o f foreign intelligence information. . . . Although the evidence 
obtained under FISA subsequently may be used in criminal prosecutions, the investigation o f  
criminal activity cannot be the primary purpose o f  the surveillance”).

20 “Current law requires that FISA be used only where foreign intelligence gathering is the sole 
or primary purpose o f the investigation. This section will clarify that the certification o f a 
FISA request is supportable where foreign intelligence gathering is ‘a’ purpose o f  the 
investigation. This change would eliminate the current need continually to evaluate the 
relative weight o f criminal and intelligence purposes, and would facilitate information sharing 
between law enforcement and foreign intelligence authorities which is critical to the success 
o f  anti-terrorism efforts," DoJ at § 153.
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dem anding standard than the “a purpose” threshold proposed by the Justice  
Departm ent, but a clear departure from the original “the purpose” entry point. FISA  
once described a singular foreign intelligence focus prerequisite for any FISA  
surveillance application. Section 504 o f  the A ct further encourages coordination  
betw een intelligence and law enforcem ent officials, and states that such coordination  
is no impedim ent to a “significant purpose” certification, 50 U .S.C . 1806(k), 
I82 5 (k ).21

Protective Measures. The A ct reenforces tw o kinds o f  safeguards, one set 
designed to prevent abuse and the other to protect those w ho assist the governm ent. 
The sunset clause is perhaps the best known o f  the A c t’s safeguards. Under the 
direction o f  section  224 , many o f  the law enforcem ent and foreign intelligence  
authorities granted by the Act expire as o f  D ecem ber 31, 2 0 0 5 .22 The Act also fills 
som e o f  the gaps in earlier sanctions available for official, abusive invasions o f  
privacy. Prior law  made it a federal crime to violate Title III (wiretapping), chapter

21 “(k)( 1) Federal officers who conduct electronic surveillance to acquire foreign intelligence 
information under this title may consult with Federal law enforcement officers to coordinate 
efforts to investigate or protect against -  (A) actual or potential attack or other grave hostile 
acts o f  a foreign power or an agent o f a foreign power; (B) sabotage or international terrorism 
by a foreign power or an agent o f a foreign power; or (C) clandestine intelligence activities 
by an intelligence service or network o f a foreign power or by an agent o f a foreign power.
(2) Coordination authorized under paragraph (1) shall not preclude the certification required 
by section 104(a)(7)(B) or the entry o f an order under section 105.” FISA defines “foreign 
power” and “agent o f  a foreign power” broadly, see note 33, infra, quoting, 50 U.S.C. 1801.

22 “(a) Except as provided in subsection (b), this title and the amendments made by this title 
(other than sections 203(a)[sharing grand jury information], 203(c)[procedures for sharing 
grand jury infonnation], 205 [FBI translators], 208 [seizure o f stored voice-mail], 
210[subpoenas for communications provider customer records], 211 [access to cable company 
communication service records], 213[sneak and peek], 216[pen register and trap and trace 
device amendments], 221 [trade sanctions], and 222[assistance to law enforcement], and the 
amendments made by those sections) shall cease to have effect on December 31, 2005.

“(b) With respect to any particular foreign intelligence investigation that began before 
the date on which the provisions referred to in subsection (a) cease to have effect, or with 
respect to any particular offense or potential offense that began or occurred before the date 
on which such provisions cease to have effect, such provisions shall continue in effect,” 
section 224.

The sections which expire are: 201 and 202 (adding certain terrorism crimes to the 
predicate list for Title III), 293(b)(sharing Title III information with foreign intelligence 
officers), 204 (clarifying the foreign intelligence exception to the law enforcement pen register 
and trap and trace device provisions), 206 (roving foreign intelligence surveillance), 207 
(duration o f foreign intelligence surveillance orders and extensions), 209 (treatment o f voice 
mail as e-mail rather than as telephone conversation), 212 (service provider disclosures in 
emergency cases), 214 (authority for pen registers and trap and trace devices in foreign 
intelligence cases), 215 (production o f tangible items in foreign intelligence investigations), 
217 (intercepting computer trespassers' communications), 2 IS (foreign intelligence 
surveillance when foreign intelligence gathering is “a significant” reason rather than “the” 
reason for the surveillance), 219 (nationwide terrorism search warrants), 220 (nationwide 
communication records and stored e-mail search warrants), 223 (civil liability and 
administrative discipline for violations o f  Title III, chapter 121, and certain foreign 
intelligence prohibitions), and 225 (immunity for foreign intelligence surveillance assistance).
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121 (e-m ail and com m unications records), or chapter 206  (pen registers and trap and 
trace d ev ices).23 Victim s o f  o ffenses under T itle III and chapter 121 (but not chapter 
2 06) were entitled to damages (punitive dam ages in som e cases) and reasonable 
attorneys'fees,24 but could not recover against the United States.25 Chapter 121 alone  
insisted upon an investigation into whether disciplinary action ought to be taken when 
federal officers or em ployees were found to have intentionally violated its 
proscriptions, IS U .S.C . 2707.

The A ct augments these sanctions by authorizing a claim  against the United  
States for not less than $1 0 ,0 00  and costs for violations o f  Title III, chapter 121, or 
the Foreign Intelligence Surveillance A ct (FISA ), by federal officials, and em phasizing  
the prospect o f  administrative discipline for offending federal officials, section 223.

Finally, the A ct instructs the Departm ent o f  Justice's Inspector General to 
designate an official to receive and review  com plaints o f  civil liberties violations by 
DoJ officers and em ployees, section 1001.

The second category o f  protective m easures applies to service providers and 
others w ho help authorities track and gather com m unications information. For 
exam ple, section  815 immunizes service providers w ho in good faith preserve 
custom er records at the governm ent's request until a court order authorizing access  
can be obtained.26 Another a llow s providers to d isc lose  custom er records to protect 
the provider's rights and property and Lo disclose stored custom er com m unications 
and records in em ergency circum stances, section  212. Under pre-existing law  
providers could d isclose the content o f  stored com m unications but not custom er  
records. The Justice Department recom m ended the changes in the interests o f  greater 
protection against cybercrimes com m itted by terrorists and others.27 A  third section,

23 18 U.S.C. 2511, 2701, and 3121 (2000 ed.), respectively.

24 18 U.S.C. 2520 and 2707 (2000 ed.).

25 Spock v. United States, 464 F.Supp. 510, 514 n.2 (S.D.N.Y. 1978); Asmar v. IRS, 680 
F.Supp. 248, 250 (E.D.Mich. 1987).

26 Prior law already granted service providers immunity for disclosure o f customer records in 
compliance with a court access order, 18 U.S.C. 2703(1).

27 “Existing law contains no provision that allows providers o f electronic communications 
service to disclose the communications (or records relating to such communications) o f their 
customers or subscribers in emergencies that threaten death or serious bodily injury. This 
section amends 18 U.S.C. §2702 to authorize such disclosures if  the provider reasonably 
believes that an emergency involving immediate danger o f  death or serious physical injuty to 
any person requires disclosure o f the information without delay.

“Current law also contains an odd disconnect: a provider may disclose the contents o f  
the customer's communications in order to protect its rights or property but the current statute 
does not expressly permit a provider to voluntarily disclose non-content records (such as a 
subscriber's login records). 18 U.S.C. 2702(b)(5). This problem substantially hinders the 
ability o f  providers to protect themselves from cyber-terrorists and criminals. Yet tire right 
to disclose the contents o f communications necessarily implies the less intrusive ability to 
disclose non-content records. In order to promote the protection o f our nation's critical 
infrastructures, this section's amendments allow communications providers to voluntarily 
disclose both content and non-content records to protect their computer systems,” DoJ at
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section  222 prom ises reasonable com pensation for service providers and anyone else  
w ho help law enforcem ent install or apply pen registers or trap and trace devices,28 
but m akes it clear that nothing in the Act is intended to expand com m unications 
providers’ obligation to make m odifications in their system s in order to accom m odate  
law  enforcem ent needs.29

Foreign Intelligence Investigations
Although both criminal investigations and foreign intelligence investigations are 

conducted in the United States, criminal investigations seek information about 
unlawful activity; foreign intelligence investigations seek  information about other 
countries and their citizens. Foreign intelligence is not lim ited to criminal, hostile, or 
even governm ental activity. Sim ply being foreign is enough.311

Restrictions on intelligence gathering within the United States mirror American 
abhorrence o f  the creation o f  a secret police, coupled with m em ories o f  intelligence  
gathering practices during the Vietnam  conflict which som e felt threatened to chill 
robust public debate. Y et there is no absolute ban on foreign intelligence gathering 
in the United States. Congress enacted the Foreign Intelligence Surveillance Act 
(F IS A ),31 som ething o f  a Title III for foreign intelligence wiretapping conducted in 
this country, after the Suprem e Court made it clear that the President's authority to 
see  to national security was insufficient to excuse warrantless wiretapping o f  
suspected  terrorists w ho had no identifiable foreign connections, United States v. 
United States District Court, 407  U .S. 297  (1972). FISA later grew  to include 
procedures for physical searches in foreign intelligence cases, 50 U .S .C . 1821-1829, 
for pen register and trap and trace orders, 50  U .S.C . 1841-1846 , and for access to 
records from businesses engaged in car rentals, motel accom m odations, and storage

§110.

28 Chapter 206 had long guaranteed providers and others reasonable compensation, 18 U.S.C. 
3124(c), but section 216 o f  the Act expands the circumstances under which the authorities 
may request assistance including requests for the help o f those not specifically mentioned in 
the court order. Section 222 makes it clear the expanded obligation to provide assistance is 
matched by a corresponding right to compensation.

29 Thus in the name o f  assisting in the execution o f Title III, chapter 121, or chapter 206 
order, the courts may not cite the Act as the basis for an order compelling a service prov.der 
to make system modifications or provide any other technical assistance not already required 
under 18 U.S.C. 2518(4), 2706, or 3124(c), see, H.R.Rep.No. 107-236, at 62-3 (2001) 
(emphasis added) (“This Act is not intended to affect obligations under Communications 
Assistance for Law Enforcement Act [which addresses law enforcement-beneficial system 
modifications and the compensation to be paid for the changes], nor does the act impose any 
additional technical obligation or requirement on a provider o f  wire or electronic 
communication service or other person to furnish facilities or technical assistance").

30 E.g., As amended by section 902 o f the Act, ‘“ foreign intelligence’ means infonnation 
relating to the capabilities, intentions, or activities o f  foreign governments or elements thereof, 
foreign organizations, or foreign persons, or international terrorist a c tiv itie s50 U.S.C. 
401a(2)(language added by the Act in italics).

31 50 U.S.C. 1801 et seq.
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lockers, 50 U .S .C . 1861-1863 (2000  ed.). Intelligence authorities gained narrow  
passages through other privacy barriers as w ell.32

In many instances, access was limited to information related to the activities o f  
foreign governm ents or their agents in this country, not simply relating to som ething  
foreign here. FISA, for exam ple, is directed at foreign governm ents, international 
terrorists, and their agents, sp ies and saboteurs.33 There were and still are extra

12 E.g., 18 U.S.C. 2709 (counterintelligence access to telephone toll and transaction records), 
12 U.S.C. 3414 (right to financial privacy), 15 U.S.C. 168 lu(fair credit reporting).

33 “As used in this subchapter: (a) ‘Foreign power’ means -  (1) a foreign government or any 
component thereof, whether or not recognized by the United States; (2) a faction o f a foreign 
nation or nations, not substantially composed o f United States persons; (3) an entity that is 
openly acknowledged by a foreign government or governments to be directed and controlled 
by such foreign government or governments; (4) a group engaged in international terrorism 
or activities in preparation therefor; (5) a foreign-based political organization, not 
substantially composed o f United States persons; or (6) an entity that is directed and 
controlled by a foreign government or governments.

“(b) ‘Agent o f  a foreign power' means -  (1) any person other than a United States 
person, who -  (A) acts in the United States as an officer or employee o f a foreign power, or 
as a member of a foreign power as defined in subsection (a)(4) o f this section; (B) acts for or 
on behalf o f  a foreign power which engages in clandestine intelligence activities in the United 
States contrary to the interests o f the United States, when the circumstances o f such person's 
presence in the United States indicate that such person may engage in such activities in the 
United States, or when such person knowingly aids cr abets any person in the conduct o f such 
activities or knowingly conspires with any person to engage in sucii activities; or (2) any 
person who -  (A) knowingly engages in clandestine intelligence gathering activities for or on 
behalf o f a foreign power, which activities involve or may involve a violation o f the criminal 
statutes o f the United States; (B) pursuant to the direction o f an intelligence service or network 
of a foreign power, knowingly engages in any other clandestine intelligence activities for or 
on behalf o f  such foreign power, which activities involve or are about to involve a violation 
of the criminal statutes o f the United States;(C) knowingly engages in sabotage or 
international terrorism, or activities that are in preparation therefor, or on behalf o f a foreign 
power; (D) knowingly enters the United States under a false or fraudulent identity for or on 
behalf o f  a foreign power or, while in the United States, knowingly assumes a false or 
fraudulent identity for or on behalf o f a foreign power; or (E) knowingly aids or abets any 
person in the conduct o f activities described in subparagraph (A), (B), or (C) or knowingly 
conspires with any person to engage in activities described in subparagraph (A), (B), or (C).

“(c) ‘International terrorism' means activities that -  (1) involve violent acts or acts 
dangerous to human life that are a violation o f the criminal laws o f the United States or o f any 
State, or that would be a criminal violation if committed within the jurisdiction o f the United 
States or any State; (2) appear to be intended -  (A) to intimidate or coerce a civilian 
population; (B) to influence the policy o f a government by intimidation or coercion; or (C) to 
affect the conduct ofa  government by assassination or kidnaping; and (3) occur totally outside 
the United States, or transcend national boundaries in terms o f  the means by which they are 
accomplished, the persons they appear intended to coerce or intimidate, or the locale in which 
their perpetrators operate or seek asylum.

“(d) ‘Sabotage1 means activities that involve a violation o f chapter 105 o f Title 18, or 
that would involve such a violation if committed against the United States.

“(e) ‘foreign intelligence infonnation’ means -  (1) infonnation that relates to, and if 
concerning a United States person is necessary to, the ability o f the United States to protect 
against -  (A) actual or potential attack or other grave hostile acts o fa  foreign power or an
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safeguards i f  it appears that an intelligence investigation may generate information 
about Am ericans (“ United States persons,” i.e., citizens or permanent resident 
aliens).34 The procedures tend to operate under judicial supervision and tend to be 
confidential as a matter o f  law, prudence, and practice.

The A ct eases som e o f  the restrictions on foreign intelligence gathering within 
the United States, and affords the U .S. intelligence com m unity greater access to 
infonnation unearthed during a criminal investigation, but it also establishes and 
expands safeguards against official abuse. More specifically, it:

• permits “roving” surveillance (court orders om itting the identification o f  the 
particular instalm ent, facilities, or place where the surveillance is to occur when  
the court finds the target is likely to thwart identification with particularity)

• increases the number o f  judges on the FISA court from 7 to 11

• allow s application for a FISA surveillance or search order when gathering 
foreign intelligence is a significant reason for the application rather than the 
reason

• authorizes pen register and trap & trace d evice orders for e-m ail as w ell as 
telephone conversations

• sanctions court ordered access to any tangible item rather than only business 
records heid by lodging, car rental, and locker rental businesses

• carries a sunset provision

• establishes a claim  against the U.S. for certain com m unications privacy 
violations by governm ent personnel

• expands the prohibition against FISA orders based so lely  on an A m erican’s 
exercise o f  his or her First Amendment rights.

agent o f a foreign power; (B) sabotage or international terrorism by a foreign power or an 
agent o f  a foreign pov/er; or (C) clandestine intelligence activities by an intelligence service 
or network o fa  foreign power or by an agent o f a foreign power; or (2) infonnation with 
respect to a foreign power or foreign territory that relates to, and if concerning a United States 
person is necessary to -  (A) the national defense or the security of the United States; or (B) 
the conduct o f the foreign affairs o f the United States," 50 U.S.C. 1801.

34 Strictly speaking for FISA purposes, a United States person “means a citizen o f the United 
States, an alien lawfully admitted for permanent residence (as defined in section 1101 (a)(20) 
o f Title 8), an unincorporated association a substantial number o f members o f which are 
citizens o f the United States or aliens lawfully admitted for permanent residence, or a 
corporation which is incoiporated in tire United States, but does not include a corporation or 
an association which is a foreign power, as defined in subsection (a)(1), (2), or (3) o f this 
section,” 50 U.S.C. 1801 (i).
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FISA . FISA is in essence a series o f  procedures available to secure court orders 
in certain foreign intelligence cases.35 It operates through the ju d ges o f  a special court 
w hich prior to the A ct consisted o f  seven judges, scattered throughout the country, 
tw o o f  whom  w ere from the W ashington, D .C. area. The Act, in section  208, 
authorizes the appointm ent o f  four additional judges and requires that three members 
o f  the court reside within twenty m iles o f  the District o f  Colum bia, 50 U.S.C. 
1803(a).

S e a rc h  a n d  S u rve illa n ce  for In te llig en ce  P u rp o se s .  U nless directed at 
a foreign pow er, the maximum duration for FISA surveillance orders and extensions 
w as once ninety days and forty-five days for physical search orders and extensions, 
50 U .S .C . 1805(e), 1824(d)(2000 ed.). The Act, in section  207, extends the 
maximum  tenure o f  physical search orders to ninety days and in the case o f  both 
surveillance orders and physical search orders extends the maximum life o f  an order 
involving an agent o f  a foreign power to 120 days, with extensions for up to a year, 
50 U .S .C . 1805(e), 1824(d). This represents a com prom ise over the Justice 
Department's original proposal which would have set the required expiration date for 
orders at one year instead o f  120 days, Draft at § 151 f

Section  901 o f  the Act address a concern raised during the 106th Congress 
relating to the availability o f  the FISA orders and the effective use o f  information 
gleaned from the execution o f  a FISA order.37 It vests the Director o f  Central

35 For a general discussion o f  FISA prior to enactment o f the Act, see, Bazan, The Foreign 
Intelligence Surveillance Act: An Overview o f the Statutory Framework for Electronic 
Surveillance, CRS REP.No. RL30465 (Sept. 18, 2001).

36 See also, DoJ at §151, “This section reforms a critical aspect o f the Foreign Intelligence 
Surveillance Act (FISA). It will enable the Foreign Intelligence Surveillance Court (FISC), 
which presides over applications made by the U.S. government under FISA, to authorize the 
search and surveillance in the U.S. o f  officers and employees o f foreign powers and foreign 
members o f  international terrorist groups for up to a year. Currently, the FISC may only 
authorize such searches and surveillance for up to 45 days and 90 days, respectively. The 
proposed change would bring the authorization period in line with that allowed for search and 
surveillance o f  the foreign establishments for which the foreign officers and employees work. 
The proposed change would have no effect on electronic surveillance o f U.S. citizens or 
permanent resident aliens."

Section 314 o f the Intelligence Authorization Act for Fiscal Year 2002 (Intelligence 
Authorization Act), P. L. 107-108,115 Stat. 1394, 1402(2001), further amended some o f  the 
time limits relating to FISA surveillance and physical searches, extending from 24 hours to 
72 hours: (a) the time period during which agents might disseminate or use infonnation 
secured pursuant to a FISA surveillance or search order but otherwise protected from 
dissemination or use by the order’s minimization requirements; and (b) the pennissible 
duration o f emergency surveillance or searches after which surveillance or the search must 
stop ora FISA order application filed (50 U.S.C. 1801(h)(4), 1821 (4)(D), 1805(0, 1824(e)).

37 See e.g., S.Rep.No. 106-352, at 3, 6, 7 (2000)(“The Office o f  Intelligence Policy and 
Review (OIPR) in the Department o f Justice is responsible for advising the Attorney General 
on matters relating to the national security o f the United States. As part o f its responsibilities, 
the OIPR prepares and presents to the Foreign Intelligence Surveillance Court (FISC) all 
applications for electronic surveillance and physical searches under the Foreign Intelligence 
Surveillance Act . . . .  Agencies have informed the Committee that the FISA application
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Intelligence with the responsibility to formulate requirements and priorities for the use 
o f  FISA to collect foreign intelligence information. He is also charged with the 
responsibility o f  assisting the Attorney General in the efficient and effective  
dissem ination o f  FISA generated information (50 U .S.C . 403-3 (c)).

P en  R e g is te r s  a n d  Trap a n d  Trace D e v ic e s  fo r  In te llig en ce  
G athering . Section 214 grants the request o f  the Department o f  Justice by dropping 
requirements which limited FISA pen register and trap and trace d evice orders to 
facilities used by foreign agents or those engaged in international terrorist or 
clandestine intelligence activities, 50 U .S.C . 1842(c)(3 )(2000  ed .).38 It is enough that 
the order is sought as part o f  an investigation to protect against international terrorism  
or clandestine intelligence activities and is not motivated so lely  by an Am erican’s 
exercise o f  his or her First Amendment rights. E lsewhere (section 505), the Act drops 
a sim ilar limitation for intelligence officials’ access to telephone records, 18 U.S.C .

process, as interpreted by the OIPR is administratively burdensome and, at times, extremely 
slow. Many applications undergo months o f scrutiny before submission to the court because 
the OIPR prescribes standards and restrictions not imposed by the statute.. . .  In particular, 
the OIPR has been criticized for an overly restrictive interpretation o f  the FISA ‘currency’ 
requirement. This is the issue o f how recent a subject's activities must be to support a finding 
o f  probable cause that the subject is engaged in clandestine intelligence gathering activities.
. .  .While existing law does not specifically address "past activities." it does not preclude, and 
legislative history supports, the conclusion that past activities may be part of the totality o f  
circumstances considered by the FISC in making a probable cause determination.. . .  By 
definition, infonnation collected pursuant to a court order issued under the Foreign 
Intelligence Surveillance Act is foreign intelligence not law enforcement infonnation. 
Accordingly, the Committee wants to clarify that the FISA ’take' can and must be shared by 
the Federal Bureau o f  Investigation with appropriate intelligence agencies. For the intelligence 
mission o f  the United States to be successful, there must be a cooperative and concerted effort 
among intelligence agencies. Any information collected by one agency under foreign 
intelligence authorities that could assist another agency in executing its Iawfi.il mission should 
be shared hilly and promptly. Only then can the United States Government pursue 
aggressively important national security targets including, for example, counterterrorist and 
countemarcotics targets’’); see also, 147 Cong.Rec. S799-803 (daily ed. Feb. 24, 
2000)(remarks o f Sens. Specter, Torricelli and Biden).

•18 “When added to FISA two years ago, the pen register/trap and trace section was intended 
to mirror the criminal pen/trap authority defined in 18 U.S.C. §3123. The FISA authority 
differs from the criminal authority in that it requires, in addition to a showing o f relevance, 
an additional factual showing that the communications device has been used to contact an 
‘agent o f  a foreign power’ engaged in international terrorism or clandestine intelligence 
activities. This has the effect o f making the FISA pen/trap authority much more difficult to 
obtain. In fact, the process o f obtaining FISA pen/trap authority is only slightly less 
burdensome than the process for obtaining full electronic surveillance authority under FISA. 
This stands in stark contrast to the criminal pen/trap authority, which can be obtained quickly 
from a local court, on the basis ofa  certification that the infonnation to be obtained is relevant 
to an ongoing investigation. The amendment simply eliminates the ‘agent o fa  foreign power’ 
prong from the predication, and thus makes the FISA authority more closely track the criminal 
authority,” Do) at § 155.



CRS-17

27 09(b ), and under the Right to Financial Privacy A ct, 12 U .S.C . 3414(a)(5)(A ), as 
w ell as the Fair Credit Reporting Act, 15 U .S.C . 1 6 8 lu .39

Section 2 1 4  adjusts the language o f  the FISA pen register-trap and trace 
authority to permit its use to capture source and destination information relating to 
electronic com m unications (e.g., e-mail) as w ell as telephone com m unications, 50  
U .S .C . 1842(d). The section makes it clear that requests for a FISA pen register-trap 
and trace order, like requests for other FISA orders, directed against Americans (U .S . 
persons) may not be based solelv  on activities protected by the First Amendment. 50  
U .S.C . 1842, 1843.

Third Party Cooperation and Tangible Evidence. As in the case  
o f  criminal investigations, the Act has several sections designed to encourage third 
party cooperation and to immunize third parties from civil liability for their assistance. 
FISA  orders m ay include instructions directing specifically identified third parties to 
assist in the execution  o f  the order, 50 U .S .C . 180 5 (c)(2 )(B ). The A ct perm its 
inclusion o fa  general directive for assistance when the target's activities are designed  
to prevent more specific identification, section 206 , and im m unizes in 50 U.S.C . 
1805(h), those w h o provide such assistance, section  225.'10

39 Except in the case o f  certain credit information, these are not court procedures, but written 
requests for third party records which would otherwise to be entitled to confidentiality. 
Section 505, in response to the Justice Department's suggestion, allows FBI field offices to 
make the requests, see DoJ at §157 (“At the present time, National Security Letter (NSL) 
authority exists in three separate statutes: the Electronic Communications Privacy Act (for 
telephone and electronic communications records), the Financial Right to Privacy Act (for 
financial records), and the Fair Credit Reporting Act (for credit records). Like the FISA pen 
register/trap and trace authority described above, NSL authority requires both a showing o f  
relevance and a showing of links to an ‘agent o fa  foreign power.' In this respect, they are 
substantially more demanding than the analogous criminal authorities, which require only a 
certification of relevance. Because the NSLs require documentation o f the facts supporting 
the ‘agent o fa  foreign power’ predicate and because they require the signature o f a high- 
ranking official at FBI headquarters, they often take months to be issued. This is in stark 
contrast to criminal subpoenas, which can be used to obtain the same infonnation, and are 
issued rapidly at the local level. In many cases, counterintelligence and counterterrorism 
investigations suffer substantial delays while waiting for NSLs to be prepared, returned from 
headquarters, and served. The section would streamline the process o f obtaining NSL  
authority, and also clarify the FISA Court can issue orders compelling production o f  
consumer reports").

10 When it requested the amendment, the Department o f  Justice explained that the “provision 
expands the obligations o f third parties to furnish assistance to the government under FISA. 
Under current FISA provisions, the government can seek information and assistance from 
common carriers, landlords, custodians and other persons specified in court-ordered 
surveillance. Section 152 would amend FISA to expand existing authority to allow, ‘in 
circumstances where the Court finds that the actions o f the target o f  the application may have 
the effect o f  thwarting the identification ofa  specified person that a common carrier, landlord, 
custodian or other persons not specified in the Court's order be required to furnish the 
applicant infonnation and technical assistance necessary to accomplish electronic surveillance 
in a manner that will protect its secrecy and produce a minimum o f interference with the 
services that such person is providing to the target o f electronic surveillance.’ This would 
enhance the FBI's ability to monitor international terrorists and intelligence officers who are
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Prior to the A ct, FISA allowed federal intelligence officers to seek a court order 
for access to certain car rental, storage, and hotel accom m odation records, 50 U .S .C . 
1861 to 1863 (2 0 0 0  ed.). The Justice Departm ent asked that the authority be 
replaced with perm ission to issue administrative subpoenas for any tangible item  
regardless o f  the business ( if  any) o f  the custodian.41 The A ct amends the provisions, 
preserving the court order requirement. Yet it a llow s the procedure to be used in 
foreign intelligence investigations, conducted to protect against international terrorism  
or clandestine intelligence activities,42 in order to se ize  any tangible item regardless 
o f  w ho is in possession  o f  the item, and continues in place the immunity for g ood  faith 
com pliance by third party custodians, section 215.

In a related provision, Section 358 am ends the -

• purposes section  o f  the Currency and Foreign Transaction Reporting A ct (31
U .S.C . 5311);
• suspicious activities reporting requirements section o f  that Act (31 U .S .C .
53 1 8 (g )(4 )(B );
• availability o f  records section o f  that A ct (31 U .S.C . 5319);
• purposes section  o f  the Bank Secrecy A ct (12 U .S.C . 18296(a);
• the Secretary o f  the Treasury’s authority over uninsured banks and other
financial institutions under that Act (12 U .S.C . 1953(a);
■ access provisions o f  the Right to Financial Privacy Act (12 U .S.C . 3 4 1 2(2)(a),
34 14(a )(1 ), 3420(a)(2); and
• access provisions o f  the Fair Credit Reporting A ct (15 U .S.C . 168 lu , 168 lv;

trained to thwart surveillance by rapidly changing hotel accommodations, cell phones, Internet 
accounts, etc., just prior to important meetings or communications. Under the current law, 
the government would have to return to the FISA Court for an order that named the new 
carrier, landlord, etc., before effecting surveillance. Under the proposed amendment, the FBI 
could simply present the newly discovered carrier, landlord, custodian or other person with 
a generic order issued by the Court and could then effect FISA coverage as soon as technically 
feasible,” DoJ at 152.

Section 314 o f  the Intelligence Authorization Act immunizes those who assist in the 
execution o f either a FISA surveillance or physical search order (50 U.S.C. 1805(i)), 115 
Stat. 1402.

41 “The ‘business records’ section ofFISA (50 U.S.C. §§ 1861 and 1862) requires a formal 
pleading to the Court and the signature o fa  FISA judge (or magistrate). In practice, this 
makes the authority unavailable for most investigative contexts. The time and difficulty 
involved in getting such pleadings before the Court usually outweighs the importance o f the 
business records sought. Since its enactment, the authority has been sought less than five 
times. This section would delete the old authority and replace it with a general ‘administrative 
subpoena' authority for documents and records. This authority, modeled on the administrative 
subpoena authority available to drug investigators pursuant to Title 21, allows the Attorney 
General to compel production o f such records upon a finding that the information is relevant,” 
DoJ at §156.

42 Section 314 o f the Intelligence Authorization Act further amended the section to permit 
urders relating to investigations “to obtain foreign intelligence information not concerning a 
United States person" in addition to those conducted to protect against terrorism and 
clandestine activities, 50 U.S.C. 1861(a)(1).
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to clarify and authorize access of* federal intelligence authorities to the reports •' nd 
infonnation gathered and protected under those A cts.43

Access to Law Enforcement Information. Shortly after Septem ber  
11, sources within both Congress and the Administration stressed the need for law  
enforcem ent and intelligence agencies to more effectively share information about 
terrorists and their activities. On Septem ber 14, the Senate Select C om m ittee on 
Intelligence observed that, “effective sharing o f  information between and am ong the 
various com ponents o f  the governm ent-w ide effort to com bat terrorists is also  
essential, and is presently hindered by cultural, bureaucratic, resource, training and, 
in som e cases, legal obstacles,” H .R .R ep.N o. 107-63, at 10 (2001). The Justice 
D epartm ent’s consultation draft o f  September 20 offered three sections which would  
have greatly expanded the intelligence community's access to information collected  
as part o f  a criminal investigation. First, it suggested that information generated  
through the execution o f a  Title III order m ight be shared in connection with the 
duties o f  any executive branch official, Draft at § 103.44

43 H.R.Rep.No. 107-205, at 60-1 (200 l)(“This section clarities the authority o f the Secretary 
of the Treasury to share Bank Secrecy Act infonnation with the intelligence community for 
intelligence or counterintelligence activities related to domestic or international terrorism. 
Under current law, the Secretary may share BS A infonnation with the intelligence community 
for the purpose o f investigating and prosecuting terrorism. This section would make clear that 
the intelligence community may use this infonnation for purposes unrelated to law 
enforcement.

“The provision would also expand a Right to Financial Privacy Act (RFPA) exemption, 
currently applicable to law enforcement inquiries, to allow an agency or department to share 
relevant financial records with another agency or department involved in intelligence or 
counterintelligence activities, investigations, or analyses related to domestic or international 
terrorism. The section would also exempt from most provisions o f the RFPA a government 
authority engaged in investigations o f or analyses related to domestic or international 
terrorism. This section would also authorize the sharing o f financial records obtained through 
a Federal grand jury subpoena when relevant to intelligence or counterintelligence activities, 
investigations, or analyses related to domestic or international terrorism. In each case, the 
transferring governmental entity must certify that there is reason to believe that the financial 
records are relevant to such an activity, investigation, or analysis.

“Finally, this section facilitates government access to infonnation contained in suspected 
terrorists’ credit reports when the governmental inquiry relates to an investigation of, or 
intelligence activity or analysis relating to, domestic or international terrorism. Even though 
private entities such as lenders and insurers can access an individual's ced it history, the 
government is strictly limited in its ability under current law to obtain the infonnation. This 
section would pennit those investigating suspected terrorists prompt access to credit histories 
that may reveal key information about the terrorist’s plan or source o f funding—without 
notifying the target. To obtain the information, the governmental authority must certify to the 
credit bureau that the infonnation is necessary to conduct a terrorism investigation or analysis. 
The amendment would also create a safe harbor from liability for credit bureaus acting in 
good faith that comply with a government agency's request for infonnation”).

44 See also, DoJ at §103, “This section facilities the disclosure o f Title III infonnation to 
other components o f the intelligence community in terrorism investigations. At present, 18 
U.S.C. §2517( I) generally allows information obtained via wiretap to be disclosed only to the 
extent that it will assist a criminal investigation. One must obtain a court order to disclose 
Title III infonnation in non-criminal proceedings. Section 109 [103] would modify the



CRS-20

Second, it recom m ended a change in Rule 6(e) o f  the Federal Rules o f  Criminal 
Procedure that w ould allow  disclosure o f  grand jurv material to intelligence officials, 
Draft at §354.',i

Third, it proposed elimination o f  all constraints on sharing foreign intelligence 
information uncovered during a law enforcem ent investigation, m entioning by name 
the constraints in Rule 6(e) and Title III, Draft at § 15 4 .46

The Act com bines versions o f  all three in section 203. Perhaps because o f  the 
nature o f  the federal grand jury, resolution o f  the grand jury provision proved  
especially  difficult. The federal grand jury is an exceptional institution. Its purpose 
is to determine i f  a crime has been com m itted, and if  so  by whom ; to indict the guilty; 
and to refuse to indict the innocent. Its probes m ay begin without probable cause or 
any other threshold o f  suspicion.47 It exam ines w itnesses and evidence ordinarily 
secured in its name and questioned before it by Justice Department prosecutors. Its

wiretap statutes to permit the disclosure o f Title Ill-generated infonnation to a non-law 
enforcement officer for such purposes as furthering an intelligence investigation. This will 
hannonize Title III standards with those o f the Foreign Intelligence Surveillance Act (FISA), 
which allows such infonnation-sharing. Allowing disclosure under Title III is particularly 
appropriate given that the requirements for obtaining a Title III surveillance order in general 
are more stringent than for a FISA order, and because the attendant privacy concerns in either 
situation are similar and are adequately protected by existing statutory provisions."

45 See also. DoJ at §354, "This section makes changes in Rule 6(e) o f  the Federal Rules o f  
Criminal Procedure, relating to grand jury secrecy, to facilitate the sharing ofinformaiion with 
federal law enforcement, intelligence, protective, national defense, and immigration personnel 
in terrorism and national security cases. The section is in part complimentary to section 154 
of the bill, relating to sharing o f foreign intelligence infonnation, and reflects a similar purpose 
of promoting a coordinated governmental response to terroiist and national security threats.” 
Contrary to the implication here section 154 deals with sharing infonnation gathered by law 
enforcement officials not with infonnation gathered by intelligence officers

46 See also. DoJ at § 154, “This section provides that foreign intelligence information obtained 
in criminal investigations, including grand jury and electronic surveillance infonnation, may 
be shared with other federal government personnel having responsibilities relating to the 
defense o f the nation and its interests. With limited exceptions, it is presently impossible for 
criminal investigators to share information obtained through a grand jury (including through 
the use o f  grand jury subpoenas) and infonnation obtained from electronic surveillance 
authorized under Title III with the intelligence community. This limitation will be very 
significant in some criminal investigations. For example, granu jury subpoenas often are used 
to obtain telephone, computer, financial and other business records in organized crime 
investigations. Thus, these relatively basic investigative materials are inaccessible for 
examination by intelligence community analysts working on related transnational organized 
crime groups. A similar problem occurs in computer intrusion investigations: grand jury 
subpoenas and Title III intercepts are used to collect transactional data and to monitor the 
unknown intruders. The intelligence community will have an equal interest in such 
infonnation, because the intruder may be acting on behalf o f  a foreign power.”

47 Blair v. United States, 250 U.S. 273,281 (1 9 19)(the grand jury "is a grand inquest, a body 
with powers o f  investigation and inquisition, the scope o f whose inquiries is not to be limited 
narrowly by questions o f propriety or forecasts o f  whether any particular individual will be 
found properly subject to an accusation o f  crime").
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affairs are conducted in private and outside the presence o f  the court. O nly the 
attorney for the governm ent, witnesses under exam ination, and a court reporter may 
attend its p roceedings, F.R.Crim.P. 6(d). Matters occurring before the grand jury are 
secret and may be disclosed by the attending attorney for the governm ent and those 
assisting the grand jury only in the performance o f  their duties; in presentation to a 
successor grand jury; or under court order for judicial proceedings, for inquiry into 
m isconduct before the grand jury, or for state criminal proceedings, F.R.Crim.P. 6(e).

The Act, in section 203(a), allows disclosure o f  matters occurring before the 
grand jury to “any federal law enforcement, intelligence, protective, immigration, 
national defense, or national security” officer to assist in the performance o f  his 
official duties, F.R.Crim.P. 6(e)(3)(C )(i)(V ).'18

Critics may protest that the change could lead to the use o f  the grand jury for 
intelligence gathering purposes, or less euphem istically, to spy on Am ericans.49 The 
proposal was never am ong thos' tcheduled to sunset, but earlier versions o f  the 
section fo llow ed the path used for m ost other disclosures o f  grand jury material: prior

4S These officers may receive: (1) “foreign intelligence information" that is, information
regardless whether it involves Americans or foreign nationals that “[a] relates to the ability
o f the United States to protect against -  (aa) actual or potential attack or other grave hostile
acts o f  a foreign power or an agent o f a foreign power; (bb) sabotage or international 
terrorism by a foreign power or an agent o f a foreign power; (cc) clandestine intelligence 
activities by an intelligence service or network o fa  foreign power;’’ or (bj “with respect to a 
foreign power or foreign territory that relates to -  (aa) the national defense or security o f the 
United States; or (bb) the conduct o f the foreign affairs o f the United States,” F.R.Crim.P. 
6(e)(3)(C)(iv); (2) when the matters involve foreign intelligence or counterintelligence, that 
is, [a] “information relating to the capabilities, intentions, or activities o f foreign governments 
or elements thereof, foreign organizations, or foreign persons, or international terrorist 
activities” or [b] “information gathered and activities conducted, to protect against espionage, 
other intelligence activities, sabotage, or assassinations conducted on behalf o f foreign 
governments or elements thereof, foreign organizations, or foreign persons, or international 
terrorist activities,'’ 50 U.S.C. 401a(2),(3)(language added by section 902 o f  the Act in 
italics).

49 Beale &. Felman, The Consequences o f Enlisting Federal Grand Juries in the War on 
Terrorism: Assessing the USA PATRIOT Act's Changes to Grand Jury Secrecy, 25 
Harvard Journal of Law & Public Policy 699, 7 19-20 (2002)(“There is a significant 
danger that the rule permitting disclosure will be treated as the de facto authorization o f  an 
expansion o f the grand jury’s investigative role to encompass seeking material relevant only 
to matters o f national security, national defense, immigration, and so forth. The grand jury’s 
awesome powers should not be unwittingly extended to a much wider range o f  issues. . . 
Since the grand jury operates in secret, there are no public checks on the scope o f its 
investigations, and witnesses are not permitted to challenge its jurisdiction. Only the 
supervising court is in a position to keep the grand jury’s investigation within proper bounds. 
Requiring judicial approval o f  foreign intelligence and counterintelligence information 
disclosures would provide a natural check against the temptation to manipulate the grand jury 
to develop infonnation for unauthorized purposes’’); hut see, Scheidegger et al., Federalist 
Society Mute Paper on The USA PATRIOT Act o f200J: Criminal Procedure Sections 6 
(Nov. 2 0 0 1 )(“The grand jury secrecy rule is a rule o f policy which has always had exceptions, 
and it has been frequently modified. The secrecy rule has no credible claim to constitutional 
stature’’).
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court approval, H .R .R ep.N o. 107- 236, at 73 (200 1 ). The Act, in section 203(a), 
instead calls for confidential notification o f  the court that a disclosure has occurred  
and the entity to w hom  it was made, F.R.Crim.P. 6(e)(3)(C )(iii). It also insists that 
the Attorney General establish im plem enting procedures for instances when the 
disclosure “ identifies” Am ericans (U .S . persons), section 203(c).

Law enforcem ent officials may share Title III information with the intelligence  
com m unity under the same conditions, section 2 0 3 (b ),50 although the grand jury and 
Title III sharing provisions differ in at least three important respects. The court need  
not be notified o f  Title III disclosures. On the other hand, the authority for sharing  
Title III information expires on Decem ber 31, 2005 , section 224, and agencies and 
their personnel guilty o f  intentional improper disclosures may be subject to a claim for 
dam ages and disciplinary action, 18 U.S.C . 2520.

The third subsection o f  section 203 remains som ething o f  an enigma. It speaks 
in much the same language as its counterparts. It allow s law enfon ement officia ls to 
share information with the intelligence com m unity, “notwithstanding any other  
provisions o f  law ,” section 2 03 (d ).5' It either sw a llow s the other subsections, or 
supplem ents them. Several factors argue for its c lassification as a supplem ent. 
C ongress is unlikely to have crafted subsections (a), (b) and (c) only to com plete ly

50 Infonnation derived from a Title III interception may be shared with any other federal law 
enforcement, intelligence, protective, immigration, national defense, or national security 
officer if  it regards: (1) “foreign intelligence information” that is, information irrespective o f  
whether it involves Americans or foreign nationals that “[A] relates to the ability o f the United 
States to protect against -  (i) actual or potential attack or other grave hostile acts o fa  foreign 
power or an agent o fa  foreign power; (ii) sabotage or international terrorism by a foreign 
power or an agent o fa  foreign power; (iii) clandestine intelligence activities by an intelligence 
service or network o f a foreign power;" or [B] “with respect to a foreign power or foreign 
territory that relates to -  (i) the national defense or security o f die United States; or (ii) the 
conduct o f the foreign affairs o f the United States;” (2) when the matters involve foreign 
intelligence or counterintelligence as defined by 50 U.S.C. 401a (as amended by section 902 
o f  the Act), i.e., “As used in this Act; (1) The term ‘intelligence’ includes foreign intelligence 
and counterintelligence. (2) The term ‘foreign intelligence’ means information relating to the 
capabilities, intenfions, or activities o f foreign governments or elements thereof, foreign 
organizations, or foreign persons, or international terrorist activities. (3) The term 
‘counterintelligence’ rreans infonnation gathered and activities conducted, to protect against 
espionage, other intelligence activities, sabotage, or assassinations conducted by or on behalf 
o f foreign governments or elements thereof, foreign organizations, or foreign persons, or 
international terrorist activities" (language added by section 902 in italics).

51 “Notwithstanding any other provision o f  law, it shall be lawful for foreign intelligence or 
counted! telligence (as defined in section 3 o f the National Security Act o f 1947 (50 U.S.C.
) or foreign intelligence infonnation obtained as part o fa  criminal investigation to be disclosed 
to any federal law enforcement, intelligence, protective, immigration, national defense, or 
national security official in order to assist the official receiving that information in the 
perfonnance o f his official duties. Any federal official who receives information pursuant to 
this provision may use that information only as necessary in the conduct o f that person's 
official duties subject to any limitations on the unauthorized disclosure o f such information," 
§203(d)( 1). The subsection goes to define “foreign intelligence infonnation” in the same terms 
used to define that phrase in Title III (18 U.S.C. 2510(19)) and in Rule 
6(e)(F.R.Crim.P.6(e)(3)(C)(iv)), §203(d)(2).
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nullify them in subsection (d). W ithout a clear indication to the contrary, the courts 
-ire unlikely to find that Congress intended nullification.52 B y gathering the three into 
a single section Congress avoided the suggestion  that the phrase "‘notwithstanding any 
other provision o f  law” constitutes surplusage. The Title III and grand jury sharing  
procedures are not in other provisions o f  law, they are now  subsections o f  the sam e 
provision o f  law. M oreover, Congress seem ed to signal an intent for the subsections  
to operate in tandem when it dropped the language o f  the original Justice Departm ent 
proposal which expressly identified Title III and Rule 6 (e) as exam ples o f  the 
restrictions to be overcom e by the universal sharing language.53

Section  203 deals with earlier legal impedim ents to sharing foreign intelligence  
inform ation unearthed during the course o f  a criminal investigation. Section 905  
looks to dissolve the barriers may be more cultural than legal. Under it, the Attorney  
General is to issue guidelines governing the transmittal to the Director o f  Central 
Intelligence o f  foreign intelligence infonnation that surfaces in the course o f  a criminal 
investigation. The section also instincts the Attorney General to prom ulgate 
guidelines covering reports to the Director o f  Central Intelligence on whether a 
criminal investigation has been initiated or declined based on an intelligence  
com m unity referral, 50 U .S.C . 403-5b . To ensure effective  use o f  increased  
information sharing, section 908 calls for trailing o f  federal, state and local officia ls  
to enable them to recognize foreign intelligence infonnation which they encounter in 
their work and h ow  to use it in the perfonnance o f  their duties, 28  U .S .C . 509  note.

Increasing Institutional Capacity. A s noted elsew here, the A ct liberalizes 
authority for the FBI to hire translators, section 203, w hich enhances its capacity to 
conduct both criminal and foreign intelligence investigations. The A ct also reflects 
sentim ents expressed earlier concerning coordinated efforts to develop a

52 Dunam v. Walker, 121 S.Ct. 2120, 2125 (2001)(intemal quotation marks and parallel 
citations omitted)(“It is our duly to give effect, if possible, to every clause and word o f  a 
statute. United States v. Menasche, 348 U.S. 528, 538-539 (1955) (quoting Montclair v. 
Ramsdell, 107 U.S. 147, 152(1883)); see also Williams v. Taylor, 529 U.S. 362,404 (2000) 
(describing this rule as a cardinal principle ofstatutory construction); Market Co. v. Hoffman. 
101 U.S. 112, 115 (1879)(As early as in Bacon's Abridgment, sect. 2, it was said that a 
statute ought, upon the whole, to be so construed that, if  it can be prevented, no clause, 
sentence, or word shall be superfluous, void, or insignificant), We are thus reluctant to treat 
statutoiy terms as surplusage in any setting. Babbitt v. Sweet Home Chapter, Communities 
for Great Ore., 515 U.S. 687, 698 (1995); «eo also Raizlaf v. United States, 510 U.S. 135,
140 (1994)”).

It is not possible to conclude that Congress intended the universal subsection (d) to apply 
until sunset and the grand jury and Title III subsections (a), (b), and (c) to operate thereafter, 
because the Title III subsection expires at the same time as the universal subsection.

53 Draft at § 154, “Notwithstanding any other provision o f law, it shall be lawful for foreign 
intelligence information obtained as part o f a criminal investigation (including, without 
limitation, infonnation subject to Rule 6(e) o f  the Federal Rules o f  Criminal Procedure and 
information obtained pursuant to chapter 119 o f title 18, United States Code [i.e. Title III]) 
to be provided to any federal law enforcement, intelligence, protective, or national defense 
personnel, or any federal personnel responsible for administering the immigration laws o f the 
United States, or to the President and the Vice President o f  the United States.”



CRS-24

com puterized translation capability to be used in foreign intelligence gathering.5'* 
Section  907  instincts the Director o f  the Central Intelligence, in consultation with the 
Director o f  the FBI, to report on the creation o f a  National Virtual Translation  
Center. The report is to include information concerning staffing, allocation o f  
resources, com patibility with comparable system s to be used for law enforcem ent 
purposes, and features which permit its efficient and secure use by all o f  the 
intelligence agencies.

Money Laundering
In federal law, m oney laundering is the flow  o f  cash or other valuables derived  

from, or intended to facilitate, the com m ission o f  a criminal offense. It is the 
m ovem ent o f  the fruits and instruments o f  crime. Federal authorities attack m oney  
laundering through regulations, international cooperation, criminal sanctions, and 
forfeiture.55 The A ct bolsters federal efforts in each area.

Regulation. Prior to passage o f  the Act, the Treasury Department already 
enjoyed considerable authority to impose reporting and record-keeping standards 011 
financial institutions generally and with respect to anti-m oney laundering matters in 
particular.56

54 “The Committee is concerned that intelligence in general, and intelligence related to 
terrorism in particular, is increasingly reliant on the ability o f the Intelligence Community to 
quickly, accurately and efficiently translate infonnation in a large number of languages. Many 
o f  the languages for which translation capabilities are limited within the United States 
Government are the languages that are o f critical importance in our counterterrorism efforts. 
The Committee believes that this problem can be alleviated by applying cutting-edge, 
internet-like technology to create a ‘National Virtual Translation Center.' Such a center would 
link secure locations maintained by the Intelligence Community throughout the country and 
would apply digital technology to network, store, retrieve, and catalogue the audio and textual 
information. Foreign intelligence could be collected technically in one location, translated in 
a second location, and provided to an Intelligence Community analyst in a third location.

“The Committee notes that the CIA, FBI NSA and other intelligence agencies have 
applied new technology to this problem. The Committee believes that these efforts should be 
coordinated so that the solution can be applied on a Community-wide basis. Accordingly, the 
Committee directs the Director o f Central Intelligence, in consultation with the Director o f the 
FBI, and other heads o f departments and agencies within the Intelligence Community, to 
prepare and submit to the intelligence committees by June 1, 2002, a report concerning the 
feasibility and structure ofa National Virtual T ranslation Center, including recommendations 
regarding the establishment o f such a center and the binding necessary to do so," S.Rep.No. 
107-63, at 11 (2001).

55 For a brief overview, see, Murphy, Money Laundering: Current Law and Proposals, CRS 
REP.NO. R S21032 (D ec. 21,2001).

56 See e.g., 12 U.S.C. 1829b (retention or records by insured depository institutions), 1951- 
1959 (record-keeping by financial institutions); 31 U.S.C. 5311 (“ It is the purpose o f this 
subchapter [31 U.S.C. 5311 et seq.] (except section 5315 [relating to foreign current 
transaction reports]) to require certain reports or records where they have a high degree o f  
usefulness in criminal, tax, or regulatory investigations or proceedings”).
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R e c o r d s  a n d  R e p o r ts .  For instance, under the Currency and Financial 
Transaction Reporting Act, a com ponent o f  the Bank Secrecy Act, anyone w ho  
transports m ore than 5 10 ,00 0  into or out o f  the U nited States must report that fact 
to the Treasury Departm ent, 31 U .S .C . 5316. Banks, credit unions, and certain other 
financial institutions must likewise report identifying information relating to cash  
transactions in excess o f  $ 1 0 ,0 0 0  to the Treasury Departm ent (C TR s), 31 U .S .C . 
5313 , 31 C.F.R. §103 .22 . Other businesses are required to report to the Internal 
Revenue Service the particulars relating to any transaction involving more than 
$ 10,000 in cash, 26  U .S .C . 60501. Banks must file suspicious activity reports (SA R s)  
with the Treasury Department's Financial Crimes Enforcem ent N etwork (FinC EN ) for 
any transactions involving more than $ 5 ,00 0  which they suspect may be derived from  
illegal activity, 31 U .S.C . 5318(g ), 31 C.F.R . §103 .18 . M oney transm ission  
businesses and those that deal in traveler’s checks or m oney orders are under a similar 
obligation for suspicious activities involving more than $2 ,000, 31 U .S .C . 5 3 18(g), 
31 C .F.R . §103 .18 .

A m ong other things, the A ct expands the authority o f  the Secretary o f  the 
Treasury over these reporting requirements. He is to promulgate regulations, 
pursuant to sections 356  and 3 2 1, under which securities brokers and dealers as w ell 
as com m odity merchants, advisors and pool operators must file suspicious activity  
reports, 31 U .S .C . 5318 note; 2 1 U .S.C . 5 3 1 2(2 )(c)( I ). B usinesses which were only  
to report cash transactions involving inure than $ 1 0 ,0 0 0  to the IRS are now  required 
to files SA R s as w ell,57 reflecting C ongress’ v iew  that the information provided the 
IRS may be valuable for other law enforcem ent purposes.'8 This concern is likew ise

57 Section 365,31 U.S.C. 5331; Sec. 321, 31 U.S.C. 5312.

5S H.R.Rep.No. 107-250, at 38-9 (200 l)(“Most importantly, the Committee found significant 
shortcomings in the use o f  information already in possession o f the government. Section 
60501 o f  the Internal Revenue Code requires that any person engaged in a trade or business 
(other than financial institutions required to report under the Bank Secrecy Act) file a report 
with the Federal government on cash transactions in excess o f S 10,000. Reports filed pursuant 
to this requirement provide law enforcement authorities with a paper trail that can, among 
other things, lead to the detection and prosecution o f money laundering activity.

“Under current law, non-linancial institutions are required to report cash transactions 
exceeding $10,000 to the Internal Revenue Service (IRS) on IRS Form 8300. Because the 
requirement that such reports be filed is contained in the Internal Revenue Code, Form 8300 
infonnation is considered tax return information, and is subject to the procedural and 
record-keeping requirements o f section 6103 o f  the Internal Revenue Code. For example, 
section 6103(p)(4)(E) requires agencies seeking Form 8300 information to file a report with 
the Secretary o f the Treasury that describes the procedures established and utilized by the 
agency for ensuring the confidentiality o f the infonnation. IRS requires that agencies 
requesting Form 8300 information file a ‘Safeguard Procedures Report’ which must be 
approved by the IRS before any such infonnation can be released. For that reason, Federal, 
State and local law enforcement agencies are not given access to the Form 8300s as Congress 
anticipated when it last amended this statute. See 26 U.S.C. 6103(1)( 15).

“While the IRS uses Fonn 8300 to identify individuals who may be engaged in tax 
evasion, Fonn 8300 infonnation Can also be instrumental in helping law enforcement 
authorities trace cash payments by dnig traffickers and other criminals for luxury cars, 
jewelry, and other expensive merchandise. Because o f the restrictions on their dissemination 
outlined above, however, Fonn 8300s are not nearly as accessible to law enforcement



reflected in section  357  which asks the Secretary o f  the Treasury to report on the 
Internal Revenue Service’s role in the administration o f  the Currency and Foreign 
Transaction Reporting Act (31 U .S.C . 5311 et seq .), and what transfers o f  authority, 
i f  any, are appropriate.

Sections 351 and 355 address the liability for disclosure o f  suspicious activity 
reports (SA R s). Prior to the Act, federal law prohibited financial institutions and their 
officers and em ployees from tipping o ff  any o f  the participants in a suspicious 
transaction, 3 1 U .S .C . 5 3 1 8(g )(2)(2000  ed.). Federal law, however, im m unized the 
institutions and their officers and em ployees from liability for tiling the reports and for 
failing to disclose that they had done so . 31 U .S.C . 5 3 18(g)(3)(2000  ed.). Section  
351 makes changes in both the immunity and the proscription. It adds governm ent 
officials w ho have access to the reports to the anti-tip ban, 3 1 U .S.C . 53 18(g)(2)(A ). 
It a llow s, but does not require, institutions to reveal SA R  information in the context 
o f  em ploym ent references to other financial institutions, 31 U .S.C . 5 3 1 8 (g )(2 )(B ). 
Finally, it m akes clear that the immunity does not extend to immunity from  
governm ental action.59 Section 355 expands the im m unity to cover disclosures in

authorities as the various reports mandated by the Bank Secrecy Act, which can typically be 
retrieved electronically from a database maintained by the Treasury Department. The 
differential access to the two kinds o f reports is made anomalous by the fact that Form 8300 
elicits much the same infonnation that is required to be disclosed by the Bank Secrecy Act. 
For example, just as Fonn 8300 seeks the name, address, and social security number o fa  
customer who engages in a cash transaction exceeding S 10,000 with a trade or business, 
Currency Transaction Reports (C'TRs) mandated by the Bank Secrecy Act require the same 
infonnation to be reported on a cash transaction exceeding 510,000 between a financial 
institution and its customer").

5'’ “Subsection (a) o f section [351] makes certain technical and clarifying amendments to 31 
U.S.C. 5318(g)(3), the Bank Secrecy Act’s ‘safe harbor’ provision that protects financial 
institutions that disclose possible violations o f law or regulation from civil liability for 
reporting their suspicions and for not alerting those identified in the reports. The safe harbor 
is directed at Suspicious Activity Reports and similar reports to the government and 
regulatory authorities under the Bank Secrecy Act.

“First, section [3 5 1 ](a) amends section 5 3 18(g)(3) to make clear that the safe harbor 
from civil liability applies in arbitration, as well as judicial, proceedings. Second, it amends 
section 5318(g)(3) to clarify the safe harbor’s coverage o f voluntary disclosures (that is, those 
not covered by the SAR regulatory reporting requirement). The language in section 
5 3 18(g)(3)(A) providing that 'any financial institution that * * * makes a disclosure pursuant 
to * * * any other authority * * * shall not be liable to any person’ is not intended to avoid the 
application o f the repqrting and disclosure provisions o f  the Federal secui.ties laws to any 
person, or to insulate any issuers from private rights o f actions for disclosures made under the 
Federal securities laws.

“Subsection [351 J(b) amends section 5318(g)(2) o f  title 31--which currently prohibits 
notification o f any person involved in a transaction reported in a SAR that a SAR has been 
filed-to clarify (1) that any government officer or employee who learns that a SAR has been 
filed may not disclose that fact to any person identified in the SAR, except as necessary to 
fulfill the officer or employee's official duties, and (2) that disclosure by a financial institution 
of potential wrongdoing in a written employment reference provided in response to a request 
from another financial institution pursuant to section I8(v) o f the Federal Deposit Insurance 
Act, or in a written termination notice or employment reference provided in accordance with 
the rules o f a  securities self-regulatory organization, is not prohibited simply because the
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em ploym ent references to other insured depository financial institutions provided  
disclosure is not done with m alicious intent.60

The Financial Crimes Enforcement N etw ork (FinCEN), a com ponent within the 
Treasury Department long responsible for these anti-money laundering reporting and 
record-keeping requirements, 3 1 C.F.R. pt. 103, was administratively created in 1990 
to provide other governm ent agencies with an “intelligence and analytical network in 
support o f  the detection, investigation, and prosecution o f  dom estic and international 
m oney laundering and other financial crim es,” 55 Fed.Reg. 18433 (M ay 2, 1990).

The A ct, in section 361, makes FinCEN a creature o f  statute, a bureau within 
the Treasury Department, 31 U .S.C . 310. Section 362 charges it with the 
responsibility o f  establishing a highly secure network to allow  financial institutions to 
file required reports electronically and to permit FinCEN to provide those institutions 
with alerts and other information concerning m oney laundering protective measures, 
31 U.S.C. 310 note.

S p e c ia l M ea su res .  In extraordinary circum stances involving international 
financial matters, the Act grants the Secretary o f  the Treasury, in consultation with 
other appropriate regulatory authorities, the pow er to issue regulations and orders 
involving additional required “special m easures” and additional “due d iligence” 
requirem ents to com bat money laundering. The special measure authority, available 
under section  311 , com es to life with the determination that particular institutions, 
jurisdictions, types o f  accounts, or types o f  transactions pose a primary m oney

potential wrongdoing was also reported in a SAR,” H.R.Rep.No. 107-250, at 66 (2001).

60 3 1 U.S.C. 182S(w). “This section deals with the same employment reference issue 
addressed in section [351] but with respect to title 12. Occasionally banks develop suspicions 
that a bank officer or employee has engaged in potentially unlawful activity. These suspicions 
typically result in the bank filing a SAR. Under present law, however, the ability o f banks to 
share these suspicions in written employment references with other banks when such an officer 
or employee seeks new employment is unclear. Section 208 would amend 12 U.S.C. 1828 to 
peimit a bank, upon request by another bank, to share information in a written employment 
reference concerning the possible involvement o fa  current or former officer or employee in 
potentially unlawful activity without fear o f civil liability for sharing the information, but only 
to the extent that the disclosure does not contain infonnation which the bank knows to be 
Talse, and the bank has not acted with malice or with reckless disregard for the truth in making 
the disclosure," H.R.Rep.No. 107-250, at 67 (2001).
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laundering concern.01 T hese special measures may require U.S. financial instiditions 
to:

• maintain more extensive records and subm it additional reports relating to 
participants in foreign financial transactions with which they are involved
• secure beneficial ownership information with respect to accounts maintained 
for foreign custom ers
• adhere to “know -your-custom er” requirements concerning foreign custom ers 
w ho use “payable-through accounts” held by the U .S. entity for foreign financial 
institutions
• keep identification records on foreign financial institutions’ custom ers w hose  
transactions are routed through the foreign financial institution’s correspondent 
accounts with the U .S. financial institution
• honor limitations on correspondent or payable-through accounts maintained for 
foreign financial institutions.62

61 31 U.S.C. 5318A. The circumstances considered in the case o f a suspect jurisdiction are: 
evidence o f organized crime or terrorist transactions there; the extent to which the 
jurisdiction’s bank secrecy or other regulatory practices encourage foreign use; the extent and 
effectiveness o f the jurisdiction's banking regulation; the volume o f financial transactions in 
relation to the size o f the jurisdiction’s economy; whether international watch dog groups 
(such as the Financial Action Task Force) have identified the jurisdiction as an offshore 
banking or secrecy haven; the existence or absence o fa  mutual legal assistance treaty between 
the U.S. and the jurisdiction; and the extent o f  official corruption within the jurisdiction. The 
institutional circumstances weighed before imposing special measures with respect to 
particular institutions or types o f accounts or transactions include the intent to which the 
suspect institution or types o f  accounts or transactions are particularly attractive to money 
launderers, the extent to which they can be used by legitimate businesses, and the extent to 
which focused measures are likely to be successful.

6: The House report describes these measures in greater detail: “Section [311] adds a new 
section 53 ISA to the Bank Secrecy Act, authorizing the Secretaiy o f the Treasury to require 
domestic financial institutions and agencies to take one or more o f five ‘special measures’ if  
the Secretary finds that reasonable grounds exist to conclude that a foreign jurisdiction, a 
financial institution operating outside the United States, a class o f international transactions, 
or one or more types o f accounts is a ‘primary money laundering concern.’ Prior to invoking 
any o f  the special measures contained in section 5 3 18A(b), the Secretary is required to consult 
with the Chairman o f the Board o f Governors o f the Federal Reserve System, any other 
appropriate Federal banking agency, the Securities and Exchange Commission, the National 
Credit Union Administration Board, and, in the sole discretion o f  the Secretary, such other 
agencies and interested parties as the Secretary may find to be appropriate. Among other 
things, this consultation is designed to ensure that the Secretaiy possesses information on the 
effect that any particular special measure may have on the domestic and intemationai banking 
system. In addition, the Committee encourages the Secretaiy to consult with non-governmental 
‘interested parties,’ including, for example, the Bank Secrecy Act Advisory Group, to obtain 
input from those who may be .subject to a regulation or order under this section.

“Prior to invoking any o f the special measures contained in section 5318A, the Secretaiy 
must consider three discrete factors, namely (1) whether other countries or multilateral groups 
have taken similar action; (2) whether the imposition o f the measure would create a significant 
competitive disadvantage, including cny significant cost or burden associated with 
compliance, for firms organ:".d or licensed in the United States; and (3) the extent to which 
the action would have an adverse systemic impact on the payment system or legitimate


