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Introduction

Initiative and referendum operated quiedy in the background of state politics for much of
the 20™ century, but during the last decade. It has come back into vogue. More initiatives
are circulated, more make it to the ballot, and more money is spent in the process than ever
before. Consider the numbers: 183 statewide votes on initiatives in die 1970s, 253 in the
1980s, and 383 in the 1990s, more than double the total from the 1970s. California
alone accounts for 130 of the total 819 measures during that 30-year period; Oregon can
claim 107. Between them, these two states account for nearly 30 percent of all initiatives
from 197C to 1999. It is no wonder that people in California and Oregon are beginning to

voice concerns about the initiative process.

Initiative advocates say the resurgence of the initiative is good for states—it means citizens
are using it as a tool to implement new laws and reforms that the legislature is unable or
unwilling to enact. Besides accomplishing policy change, supporters also say that ink i-
tives increase citizen involvement with government—people are not only more aware
state policy issues, but they are also more likely to vote. For these reasons, movements ha-
begun to establish an initiative process in some of the states that currently do not have such

a process.

However, in some states where the initiative is heavily used, there is growing public frustra-
tion with initiatives, and some people are beginning to speak out against the process.
Legislatures are struggling to find ways to prevent fraud in the signature-gathering process;
disclose information about who p*ys for initiative campaigns; and add flexibility to the
process to accommodate more debate, deliberation and compromise than presently exists.
Equally concerning to many is the disadvantage that, unlike our legislatures' process of
representative government, decisions made through the initiative process do not provide an
opportunity to accommodate minority interests. Most importantly, initiatives ask voters
to make simple yes-no decisions about complex issues without subjecting the issue to
detailed expert analysis and without asking voters to balance competing needs with limited
resources. In short, the initiative affects the ability of representative democracy to develop
policies and priorities in a comprehensive and balanced manner.

The problems with the initiative process are no easy to solve for a number of reasons. The
courts have made it difficult to regulate both petition circulators and initiative campaign
finance, and almost any reform can be a difficult political issue because proponents of the
initiative generally are hostile to legislative attempts to change the process.
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Initiativeand Referendum in the 21st Century

The initiative is a vital and popular part of democracy in half the states (refer to appendix
A for a list of initiative states), but it is clear that the initiative has outgrown the existing
state laws governing it. NCSL's Initiative and Referendum Task Force set out to first gather
the facts and data necessary to paint an accurate picture of how the initiative process works
in each state. It identified and focused on problems in the process, then considered ways
that the process might be made more open and flexible. The task force feels strongly that
the changes it recommends in the initiative process would equally benefit both voters and
the legislative process, and that, in the end, a reformed initiative process might produce

better public policy.

The task force met three times during a five-month period. Meetings were held on:

+ December 7-8, 2001, in Washington, D.C.;
« February 8-9, 2002, in Washington, D.C.; and
o April 26-27, 2002, in Denver, Colorado.

The task force took great care to ensure that it heard testimony from experts and activists
on a wide array of issues and from as many points of view as possible. Presenters included
both supporters and critics of the initiative process, citizens who use the initiative process,
and election administrators. The experts who testified before the task force were:

David Broder, Washington Post, Washington, D.C.;

Lois Court, Save our Constitution, Colorado;

Neal Frickson, Office of the Secretary of State, Nebraska;

Wayne Pacelle, Humane Society of the United States, Washington, D.C.;

John Perez, Speakers Commission on the California Initiative Process, California;
Honorable Joe Pickens, rate Representative, Florida;

Larry Sokol, Srttak— \ emission on the California Initiative Process, California;
M. Dane V, uve and Referendum Institute, Washington. D.C.; and
Joseph r. Zimm-n.ian, State University of New York-Albany, New York.

In addition to the experts who testified before the task force, the task force members them-
selves are experts on the initiative process. The perspectives and suggestions that each
member brought to the table contributed to the extensive body of knowledge the task force
developed about how the initiative works around the country. Finally, the task force also
relied on a wide array of written materials on the initiative process. These include reports
from earlier initiative reform commissions and task forces, and the many books and aca-
demic papers that are listed in appendix B and in the reference section of this report.

The ta°k force adopted 30 recommendations for legislatures in the initiative states that are
seeking guidance on how their initiative process might be improved. Four additional rec-
ommendations are meant for states that may be thinking about adopting an initiative
process. Although the task force does not recommend that non-initiative states adopt such
a procedure, these four recommendations are offered for those states that have, nonetheless,

made the decision to go forward.

All the recommendations were based on a set of observations and conclusions about repre-
sentative and direct democracy that were adopted by the task force at its first meeting.
These principles reflect the task force members' belief that it is important to carefully
balance the pure democratic impulse of the initiative with the deliberative, Consensus-
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Introduction

building practices of representative democracy. It also is the belief of task force members
that the adoption of this set of recommended reforms by initiative states will lead to a more
thoughtful lawmaking process, improved interaction between initiative proponents and

legislatures, and ultimately, better public policy.
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O bservations and Conclusions About

Representative and D irect D emocracy

Adopted by the NCSL I1&R Task Force on April 27, 2002

We offer in the following observations regarding representative and direct democracy.

1.

2.

Representative democracy is the foundation of Americas system of government.

Representative democracy has provided a stable and flexible system of government that
has served America well for more than 200 years.

Direct democracy, as envisioned in the initiative and referendum system, was first
instituted as a check on representative democracy. It was meant to enhance representative

government, not to supercede or abolish it.

As intended by its founders, the initiative and referendum process was meant to give
citizens a tool to break what they perceived as the hold of special interests over some

state legislatures.

In most of the 24 states where it exists, the initiative is a popular part of the lawmaking
process.

The initiative brings to the fore issues that may not receive legislative attention or final
action and engages citizens in a debate of important public policy issues.

Based on these observations, we draw the following conclusions about direct democracy.

1.

The initiative has evolved from its early days as a grassroots tool to enhance representative
government. Today, it is often a tool of special interests.

The initiative process, as it exists today, lacks some of the critical elements of the
representative system of government, including debate, deliberation, flexibility,

compromise and transparency.
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Observationsand Conclusions

3. The initiative process does not involve all the checks and balances that representative
government does.

4 The initiative can affect the ability of representative democracy to develop policies and
priorities in a comprehensive and balanced manner.

5. As the initiative process and the way it is used have evolved over time, a review of the
laws governing it is merited.
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1. General

Regarding the

Recommendations
The task force doesnotrecommend that states that currently do not
have an initiative process should adopt one. However, if a state is
intent upon adopting an initiative process, the following four
recommendations lay out the task forces view of how an effective
process might be structured.

Recommendation 1.1: States that are considering adopting an
initiative process should give preference to one that encouragescltizen
participation without enacting specific constitutional or statutory
language. Specifically, states should consider:

A, First, adopting the advisory initiative; or
B. Inthe alternative, adopting the general policy initiative.

Recommendation 1.2: Ifstates wish to adopt an initiative process
and neither the advisory initiative nor the general policy initiative are
adopted, they should adoptan indirect initiative process.

Recommendation 1.3: Ifstates adopta direct initiative process, they
should adopt only a statutory initiative process, not a constitutional
amendment initiative process.

Recommendation 1.4: Ifstatesadopta constitutional amendment
initiaUve process, they alsoshould adopta statutory initiative process.

Recommendations

Initiative Process

Overview

The task force does not recommend that non-initiative
states adopt an initiative process. However, should a state
choose to do so, the recommendations in this chapter out-
line what the task force considers to be an ideally struc-
tured initiative process.

The Advisory Initiative

An advisory initiative process provides citizens with a for-
mal means of presenting to the legislature the views of the
majority on a particular issue, but stops short of the actual
enactment of laws. It permits public input in the deci-
sion-making process, and allows the legislature to weigh
public opinion in determining the appropriate implemen-
tation. In short, the advisor}' initiative uses a more delib-
erative lawmaking process than the direct initiative. An-
other advantage of the advisory initiative over the binding
direct initiative is that, with the direct initiative, a slim
majority might enact a binding policy measure, but a close
vote on an advisory initiative simply indicates a lack of
consensus.

Recommendation 1.1(A): States that are considering

adopting an initiative process should give preference to one that encourages citizen
participation without enacting specific constitutional or statutory language. Spe-
cifically, states should first consider adopting the advisory initiative.

Several states use the advisory referendum, whereby the legislature or even the governor
may place a question on the ballot, asking voters their opinion on an issue. In 2000, for
example, the governor of Rhode Island placed an advisory question on the statewide ballot,
asking voters if they favored co-equal branches of government. It is much rarer for states to

permit citizens to initiate an advisory question.
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The General Policy Initiative

A generai policy initiative is similar to the advisory initiative discussed above, except that it
is binding upon the legislature. If the voters pass a citizen initiative of a general sort—for
instance, expressing their desire that the state use tobacco settlement revenues for improv-
ing health care— 1t is up to the legislature to enact the specific laws required to implement
that general policy. Like the advisory initiative, the general policy initiative permits direct
public input to the policymaking process but uses a more deliberative approach to crafting
detailed policy. The general policy initiative offers citizens the opportunity to put their
policy ideas before the voters, but offers legislatures more flexibility in implementing voter-
mandated policy than does the initiative process currently offered in 24 states.

Recommendation 1.1(B): States that are considering adopting an initiative pro-
cess should give preference to one that encourages citizen participation without
enacting specific constitutional or statutory language. Specifically, as an alterna-
tive to the advisory initiative, states should consider adopting the general policy

initiative.
The Indirect Initiative

The indirect initiative is frequently offered as an improvement over the direct initiative be-
cause it allows for legislative analysis, committee hearings and floor debate. Legislative delib-
eration and debate on tire issue itself and its effect on other existing policies ma> result in an
improved initiative proposal because unintended consequences and errors may come to light.

Pitfalls exist in the indirect initiative process, however, which prevent it from being a pana-
cea to the problems wi" uie initiative. The main argument against the indirect initiative is
that, where the process is currently offered, legislatures rarely take up the initiative pro-
posal and, when they do, they almost always reject initiative proposals. Rarely do they
engage in negotiation with initiative proponents and seek to craft a compromise. Most
often, indirect initiatives are rejected by the legislature and end up on the ballot for a
popular vote; the indirect process has done little but protract the initiative process.

In spite of its pitfalls, the indirect initiative process is more desirable than the direct initia-
tive process hecause it allows for more public debate and deliberation, and it involves the
legislature, with its professional research and bill drafting staff, in the process.

Recommendation 12" If states wish to adopt an initiative process and neither the
advisory initiative nor the general policy initiative are adopted, they should adopt
an indirect initiative process.

Eight states currently offer an indiiect initiative process. In the indirect initiative process,
a proposed initiative is referred to the legislature after proponents have gathered the re-
quired number of signatures. The legislature has the option to enact, defeat or amend the
measure. Depending on the legislatures action, the proponents may continue to pursue
placement on the ballot for a popular vote. In three states (Massachusetts, Ohio and
Utah), proponents must gather additional signatures to place the measure on the ballot; in

the others, it automatically goes to the ballot.
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Table 1. States with an Indirect Initiative Process

Constitutional Amendments Statutory Initiatives
Maine
Massachusetts
Michigan
Mississippi
Nevada
Ohio
Utah'
Washington*

-'Ift ﬁg‘%‘%

In several st?\es (Maine, Massachusetts, Michigan, Nevada and Washington), it is specifi-
cally provided for in law that the legislature may place an alternate proposition on the
ballot with the initiative. Voters may vote for one or the other or for neither.

Alaskas and Wyoming} initiative processes are sometimes cited as indirect. However, in-
stead of requiring that an initiative be submitted to the legislature for action, they require
only that an initiative cannot be placed on the ballot until after a legislative session has
convened and adjourned, thus providing the legislature with the opportunity to address
the issue if it so chooses.

Two states—Utah and Washington—offer both the direct and indirect initiative process;
proponents have the option of choosing either. In Utah, the initial signature requirement
is lower for the indirect process. This serves as an incentive to proponents to choose the
indirect route and thus incorporate the legislature into the process. Qualifying an initia-
tive directly to the ballot requires signatures equal to 10 percent of the votes cast for gover-
nor in the last election; presenting an indirect initiative to the Legislature requires signa-
tures equal to 5 percent of the votes cast for governor in the last election. However, if the
indirect initiative is rejected by the Legislature, proponents must gather additional signa-
tures equal to 10 percent of the votes cast for governor, creating a total signature threshold
for indirect initiatives that is higher than that for direct initiatives. As a consequence, use
of Utah's indirect initiative is significantly lower than use of the direct method.

California had an indirect initiative process until 1966. It was available in addition to the
direct process, and proponents were permitted to choose the process they would use. The
indirect option was rarely used, and voters approved its abolition in 1966.

Nevada currently has an indirect process for statutory initiatives. At one time, it also had
the indirect process for initiative constitutional amendments, but it abolished this option
in 1962. Voters approved a constitutional amendment referred by the Legislature that
abolished the indirect process for constitutional amendments and at the same time im-
posed the requirement that any constitutional amendment be approved by a majority vote

in two successive elections.

Adopting an indirect initiative process has been suggested as a significant reform by the
following individuals and groups.
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Professor Joseph Zimmerman, SUNY-Albany (in testimony before the task force in Febru-
ary 2002),

Speakers Commission on the California Initiative Process (2002),

David Broder, Washington Post (in testimony before the task force on Dec. 7, 2001),

Dane Waters, I&R Institute (in testimony before the task force on Dec. 8, 2001),

California League of Women Voters (1999),

City Club of Portland, Oregon (1996),

Citizens” Commission on Ballot Initiatives (California, 1994),

Florida's Citizen Initiative Process Report (1994), and

California Commission on Campaign Financing (1992).

Case Studies: The Indirect Initiative

Switzerland
Switzerland's initiative process, which has long been cited as a model of a successful

initiative process and heavily influenced the early development of the initiative in the
United States, is an indirect process. When an initiative is submitted to the legislature
in a Swiss canton, the legislature has four years to deliberate and act on the measure
before it is referred to the ballot. When it does go to the ballot, the legislature often
submits a statement of its position on the measure and has the option of placing a
competing measure on the ballot. Most important, however, is the fact that many
initiatives are withdrawn from the legislature before they reach the ballot. According to
Richard Ellis in Democratic Delusions: The Initiative Process in America, the most com-
mon reason for this is that the legislature has promised or taken action that satisfies the

proponents. Ellis writes that:

“The initiative in Switzerland is thus an integral part of the legislative process and
is often used as a spur to get a majority in the legislature to heed the concerns of
minority groups that have previously been thwarted in the assembly. Unlike in the
United States, where the initiative process is a badly confrontational, zero-sum
game, in Switzerland it is often employed to arrive at a consensus by facilitating
legislative deliberation and compromise."1

M assachusetts
The indirect initiative process used for constitutional amendments in Massachusetts is

unique because a citizen-initiated constitutional amendment cannot gain ballot access
without first passing the legislature. An initiated constitutional amendment must be
approved in two consecutive legislative sessions before it can go on the ballot. In the
first session, it may be amended by the legislature with a three-fourtlis vote, and must
be approved by one-fourth of the legislature in ajoint session in tfrder io advance to the
second legislative session. In the second session, the proposal must again be approved
by one-fourth of the legislature in ajoint session in order to advance to the ballot. The
legislature may not amend the proposal at this point in the proc&y, but it may place a
substitute measure on the ballot together with the initiative proposal. Few initiated
constitutional amendments survive this process and ultimately land on the ballot (three
in the history of the state), but many initiatives that fail to pass the legislature and
advance to the ballot succeed in prodding the legislature to take action on the issue.

The process for statutory initiatives in Massachusetts, although still indirect, is less
rigorous than the process for constitutional initiatives. A statutory initiative must be
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heard by the committee to which it is referred, and the committee must issue a report,
If the legislature fails to enact the proposal, proponents may gather a small number of
additional signatures to place it on the ballot. The legislature may place its own substi-
tute proposal on the ballot together with the initiative proposal.

The advantages of the Massachusetts indirect initiative are that 1) the legislature is
incorporated into the process, resulting in public consideration and debate, and 2) it
gives the legislature the opportunity and an adequate period of time to respond to a
proposal aresented in an initiative. By making the constitutional process more difficult
to use, it also directs more proposals toward the statutory inkiative instead of the con-
stitutional .nitiative. Its disadvantage is that it allows the legislature to block an initia-
tive constitutional amendment from reaching the ballot, something that initiative ad-

vocates find too restrictive.

1. Richard Ellis, Democratic Delusions: The Initiative Processin America (Lawrence, Kan.: University Press of
Kansas, 2002,140-1.

Initiated Statutes vs. Constitutional Amendments

Constitutions are the foundations of state laws and governments. They are sacrosanct and
should not be amended hastily or at the whim of a narrow segment of society. In offering
an initiative constitutional amendment process, a state runs the risk of accumulating mate-
rial in its constitution that is statutory in nature, since initiative proponents are left with

no other tool to initiate policy.

Recommendation 1.3: If states adopt a direct initiative process, they should adopt
only a statutory initiative process, not a constitutional amendment initiative pro-

Cess.

Offering a statutory initiative process in addition to a constitutional amendment initiative
process also can help avoid this problem, Some initiative proponents will choose the statu-
tory' process if it is available to them, especially if incentives are offered to encourage the use
of the statutory process over the constitutional process.

Recommendation 1.4: If states adopt a constitutional amendment initiative pro-
cess, they also should adopt a statutory initiative process.

Other Ideas for Reform

Limits on the Legislature's Power to Amend and Repeal Initiated Statutes

Limiting the legislature's power to amend and/or repeal a statute enacted through the
initiative may be an incentive to encourage the use of the statutory initiative over the
constitutional initiative. Very often, initiative proponents elect to use the constitutional
initiative in order to prevent the legislature from amending or repealing their proposal. If
proponents were assured that the legislature's ability to amend and/or repeal statutory
initiatives was limited, perhaps they would be more inclined to avail themselves of the

statutory initiative process.
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Currently, the legislature's power to amend and/or repeal a statute passed by the initiative
is restricted in 10 states, and in California, it is expressly prohibited. In these slates, a
supermajority vote of the legislature is required to amend or repeal an initiated measjre, or
the legislature may be prohibited from acting on an initiated measure for a specified period
of time. In the other 14 states, the legislature is free to amend or repeal an initiated

measure at any time.

Table 2. Legislative Amendmentand Repeal of Initiated Measures

Restriction

Alaska No repeal within two years; amendment by majority vote anyUmc

Arizona No repeal; 3/4 voce to amend; amending legislation must "further the purpose” o' the
measure

Arkansas 2/3 vote of the members of each house to amend or repeal

California No amendment or repeal of an initiative statute by the Legislature unless the initiative
specifically permits it

Michigan 3/4 vote to amend or repeal

Nevada No amendment or repeal within three years of enactment

North Dakota  2/3 vote required to amend or repeal within seven years of effective date

Oregon 2/3 vote required to amend or repeal within two years of enactment

Washington 2/3 vote required to amend or repeal within two years of enactment

Wyoming No repeal within two years of effective date; amendment by majority vote any time

Source Niloru) Gouforor ofSlile Liglurcs JirLery 202

Recent Legislative Action

In the period of 1999-2002, 17 non-initiative states saw legislation proposing the adop-
tion of an initiative process. In Minnesota, an initiative bill passed the House twice in
recent years. In fact, Minnesota voters have voted against adopting the initiatives three
times since 1913. However, the vote has been close, and the idea of adopting the initiative
process continues to have strong support in Minnesota. In New York, Governor Pataki
urged the adoption of the initiative in his 2002 state-of-the-state address. Several initiative
bills currently are pending in the New York Legislature, one of which has passed the Sen-

ate.

Florida, which has had an initiative process for constitutional amendments since 1972,
considered a bill in 2002 that would have provided for citizen initiatives to amend the
statutes, as well. The bill would have modified the constitutional initiative process at the
same time, changing the vote requirement from a simple majority to a two-thirds vcte and
requiring economic impact statements for all initiatives. The bill passed the House but

failed to pass the Senate.
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2. Involving the Legislature

in the

Recommendations
Recommendation 2.1: Statesthat currently have adirect initiative
process should consider adopting an indirect process as well, and
provide incentives to encourage its use.

Recommendation 2.2: After aspecified percentage of signatures has
been gathered foran initiative petition, the legislature should provide
for public hearings on the initiative proposal.

Recommendation 2.3: When appropriate, the legislature should
place an alternative legislative referral on the ballot with an initiative

that appears on the ballot.

lawmaking process.

Initiative Process

Overview

Further integrating the legislature into the initiative pro-
cess would result in improved policymaking in the initia-
tive states. [Initiatives often tie the hands of the legisla-
ture, preventing state legislatures from developing broad,
cohesive state policies. Improving the adversarial nature
of the relationship between initiative advocates and state
legislatures would be beneficial to legislatures and initia-
tive proponents alike—initiative proponents would be
more likely to see the legislature enact the policies they
advocate, and legislatures would face fewer voter-mandated
policies that restrict their flexibility and discretion in the

Furthermore, increasing legislative involvement in the initiative process enhances the de-
bate that surrounds initiative proposals and provides more opportunity for public access
and input to the initiative process.

The Indirect Initiative

As discussed in chapter one, the indirect initiative process is more desirable than the direct
process. In Utah and Washington, however, which have both types of processes, the indi-
rect variety is rarely used. If states provided incentives—such as creating a lower signature
threshold arid a longer circulation period for indirect measures, or requiring the legislature
to hold hearings on all indirect initiatives submitted—to proponents to use the indirect
process, perhaps more proponents would be drawn to the indirect process. The benefits of
such incentives also might include a significant monetary savings for proponents if they are
able to reach a compromise with the legislature and thus avoid a campaign, and an im-

proved end product, thanks to the legislative hearing process.

No matter how a state

chooses to structure an indirect initiative process, the legislature must actively interact and
negotiate in good faith with initiative proponents if the process is to be effective.
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Recommendation 2.1: States that currently have a direct initiative process should
consider adopting an indirect process as well, and provide incentives to encourage

its use.
Public Plearings on Initiatives

Public hearings provide a forum for expert testimony, staff research and analysis, and de-
bate by opposing sides. They also establish a public record of the proponents’ Intent,
which could be useful to voters, to both sides in a campaign, and also in later court chal-
lenges, should they arise. Public hearings could be handled in several ways. The legisla-
ture itself could hold hearings on measures that have gathered a specified minimum per-
centage of the required signatures or on measures that have qualified for the ballot. As an
alternative, the secretary' of state could be required to hold public hearings on initiatives.

Recommendation 2.2: After a specified percentage of signatures has been gathered
for an initiative petition, the legislature should provide for public hearings on the

initiative proposal.
The organizations and individuals recommending public hearings for initiatives include:

Dane Waters of the I&.R Institute (in testimony before the task force in December 2001),
California League of Women Voters (1999),

City' Club of Portland, Oregon (1996),

Nebraska Petition Process Task Force (1995),

California Post Commission (1994), and

California Commission on Campaign Financing (1992).

Case Studies: Public Hearings on Initiatives

Californiat Senate Bill 384, proposed in the 1999-2000 legislative session, would have
triggered public hearings for any initiative that obtained 15 percent of the required
signatures. After the hearing, proponents would be permitted to make non-substantive
technical changes—such as correcting drafting errors or making stylistic changes—then
could continue to gather the remaining required signatures.

Oregon's House Bill 3487 from the 1999 legislative session would have created a 12-
member citizen initiative review committee appointed by the governor, the president of
the Senate, and the speaker of the House. After holding hearings on a proposal, the
committee would be required to issue a report to the public and the news media, iden-
tifying issues raised by the proposal and including a fiscal impact estimate and summa-
ries of all public testimony received at hearings. Proponents would be permitted to
make non-substantive amendments to the initiative, subject to attorney general ap-
proval, after the report was issued.

Referring Legislative Alternatives to Initiative Proposals
If the legislature feels that an initiative measure is flawed, it should exercise its right to

place an alternative measure on the ballot. When the legislatures proposal is placed on the
ballot together with an initiative, voters are offered more than a simple yes/no vote—they
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are offered policy choices. The presence of similar but competing measures on the ballot
also can prompt public debate and analysis of the proposals, resulting in more thorough
attention to the perceived problem and potential solutions the measures address.

Recommendation 2.3: When appropriate, the legislature should place an alterna-
tive legislative referral on the ballot with an initiative that appears on the ballot.

Support for this reform has been expressed by Professor Joseph Zimmerman (in testimony
before the task force in February 2002) and the California Post Commission (1994).

Case Studies: Legislative Alternatives to Initiatives

In at least five states (Maine, Massachusetts, Michigan, Nevada and Washington), the
legislature is specifically granted the power to place alternatives to initiatives on the
ballot. In most other states, the legislature is neither specifically granted nor denied
that power. The Maine Legislature frequently chooses to exercise this right. In 1996,
for example, Question 2A appeared on the ballot. It was a citizen initiative that sought
to ban the timber harvesting practice of clearcutting in the state. The Legislature placed
Question 2B on the ballot, a more moderate proposal. Voters also were offered Ques-
tion 2C, which was a vote for neither 2A nor 2B. Question 2B, the Legislature’ alter-

native to the initiative, passed.

Recent Legislative Action

California, Oregon and Utah considered bills that would permit the legislature to make
certain amendments to proposed initiatives before they are placed on the ballot. Utah
passed HB 143 in 1999, which allows the Legislature to make technical corrections to
indirect initiatives submitted to the Legislature and to prepare a legislative review note and
fiscal note for indirect initiatives. Four states considered requiring legislative review and

comment on proposed initiatives.
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3. The Subject M atter of Initiatives

Overview

It is common for states to prohibit the use of the initia-
tive for certain subjects. In Massachusetts and Missis-
sippi, for instance, the initiative cannot be used to modify

or repeal the rights of individuals, and several states pro-

hibit initiatives that deal with the judiciary. These are
fundamental matters of law, and it is appropriate that
some states should choose to remove them from the pur-

view of the initiative process. Some scholars and reform-
ers argue that the same argument extends to state consti-

tutions—that they are the foundations of state law, and
changing them should not be entered into lightly.

Constitutional vs. Statutor)'Initiatives

Recommendations
Recommendation 3.1: States should encourage the sponsors of
initiatives to propose them as statutory initiatives when possible,
rather than as constitutional amendments.

Recommendation 3.2: Statesshould adopt the single subjectrule to
enhance clarity and transparency in the initiative process.

Recommendation 3.3: Ifan initiative measure is rejected by voters,
states should prohibitan identical or substantially similar initiative
measure from appearing on the ballot for a specified period of time.

In many initiative states, constitutions are becoming cluttered with matter that is more
appropriate for the state's statutes. Initiative proponents often use the constitutional amend-
ment rather than the statutory initiative because they fear the legislature might amend or
repeal their initiative if they place it in statute. They are further encouraged to use the
constitutional amendment because it is rarely more difficult or costly to pass than a statu-
tory initiative. States could implement reforms that provide incentives for using the statu-
tory process, such as lower signature thresholds and increased circulation periods. They
can also reassure proponents by enacting time limits during which the legislature may only
amend an initiated statute with a supermajority vote. This subject is also discussed on

page 10 in chapter one,

Recommendation 3.1: States should encourage the sponsors of initiatives to pro-
pose them as statutory initiatives when possible, rather than as constitutional amend-

ments.

The City Club of Portland made a similar recommendation in 1996. Their recommenda-
tion states that the process for amending the Oregon Constitution should be substantially

more difficult than adopting, amending or repealing a statute.

National Conference of State Legislatures
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Single Subject Rules

Single subject rules require that an initiative address only one question or issue. Such rules
benefit the initiative process because they make initiatives simpler and easier to under-
stand. There is a danger in permitting a popular vote on a measure that addresses multiple,
distinct subjects. How might a voter express his support of one subject but his rejection of
another in such a situation? The lack of a single subject rule also leaves the door open to
proponents who might try to make an unpopular idea more palatable by pairing it with a
popular idea in asingle initiative. In such cases, it is impossible to determine the majority$

viewpoint on an issue.

Recommendation 3.2: States should adopt the single subject rule to enhance
clarity and transparency in the initiative process.

Single subject rules also are common in legislatures—41 states have constitutional provi-
sions stipulating that bills may address only one subject, and several others have chamber

rules for single-subject bills,
Among the groups that express support for single subject rules are:

Speaker's Commission on the California Initiative Process (2002).

Professor Joseph Zimmerman (in testimony before the task force, February 2002),
California League of Women Voters (1999),

Nebraska Petition Process Task Force (1995),

California Policy Seminar (1991), and

Los Angeles Times (1990).

Currently, the following 12 initiative states require that initiatives address no more than
one subject. Wide variation exists in how these states define "single subject” and in how

courts have interpreted the definitions.

Alaska Florida Oklahoma
Arizona Missouri Oregon
California Montana Washington
Colorado Nebraska Wyoming

Banning Similar Measures from the Ballot for a Specified Period of Time

Banning the same or a substantially similar measure from reappearing on the ballot for a
specified period of time helps to reduce the number of measures on the ballot.

Recommendation 3.3: If an initiative measure is rejected by voters, states should
prohibit an identical or substantially similar initiative measure from appearing on
the ballot for a specified period of tin e.

Five states currently prohibit the same or a substantially similar measure from reappearing
on the ballot for a specified period of time after it is rejected by voters. Time periods range
from two years in Mississippi to five years in Wyoming. If an initiative is found to be the
same or substantially similar to an initiative that appeared on the ballot within the speci-
fied time frame, state election officials deny the proponents initiative application.
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"substantially similar" defined in statute or
" or “substantially

In none of these states are the terms “same” and
the constitution. The decision about whether a measure is the “same
similar" is left to a state official, generally the states chief election officer or, ultimately, the

courts.

Table 3. Stateswith Banson Sam e/SubstantiaIIy Similar Initiatives

Messachuges A (Bn‘abe allﬁ a01)r/ mﬁﬂd@l%
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R
al date
Mssisipi Ifmmua]vels ectedr;? mfa't' o Twoyears
e e
Nebraska itheri 4
sm%%' B ST, e p
more often then ance i yaas
Oklahoma initiative %eamt Three years
th
G R
Wyaoring Anlrltlatlve |t|on notbeﬁledf(rarmes,re Fveyears

o V\AXI byaninttietne

Source: NsibnuJ CuiiTemitrurSi*irLt>i&Jjluici. AM) 2002.

In many states, a similar restriction is imposed on the legislature, prohibiting bills that

.lave been defeated (or bills that are substantially the same as ones defeated) from being

reintroduced— either as a bill or an amendment— during the same legislative biennium.
Florida, Mississippi, Ohio and Wyoming are examples of initiative states with such rules

for their legislatures.

Table 4 summarizes all initiative subject restrictions.

Table.. Initiative Subject Restrictions
S joct? Other Subject Restricti
i T
I:ILICIB
Ul
N ey
Az s Nore
Alarss Nore
Cdifomia not induck ar exdluce any political sUbdivision of the state from
ication or
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m\ggj the casting
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Coloraco
Hoica
Iceho
Ilinois

Mhire

IVbssachUsets

Mahigan

Msisii

Mssouri

Initiative and Referendum in the 21st Century

Table4. Initiative Subject Restrictions (continued)
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Table4. Initiative Subject Restrictions (continued)
Srole Subject? Other Sbject Restrictions
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Other Ideas for Reform
Restrictions on the Dedication o fRevenue

Initiative measures that mandate the expenditures of large amounts of public revenue with-
out including a new dedicated revenue source (such as taxes or fees) can make it difficult for
the legislature to continue to fund existing state services and programs. |In addition, initia-
tives that increase or create new taxes to fund new or existing programs negatively affect the
legislature's ability to impose reasonable taxes to fund necessary programs for citizens.
Although the task force agreed that initiatives limiting or dedicating revenue or otherwise
imposing fiscal policies can be a significant problem — perhaps even the most serious prob-

lem— in the initiative process, members were unable to agree on a specific recommenda-

tion to address the issue.
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The City Club of Portland recommended in 1996 that Oregon's initiative process be changed
so that initiatives that dedicate revenue or require appropriations in excess of $500,000 per

year should be required to provide new revenues.

Eleven states currently have restrictions on the use of the initiative with regard to appro

priations and funding mechanisms.

Table5. Restrictionson Irrposmg le Policies Viathe Initiative

Aaxda No cecication of revenLes or rrdargorrqnsahrg gooroprictiors.
Harica Tax or fee inoreases recuire a 2/3 vote to [ess
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North Dekota  No ppropritions for the Support and maintenence of staie departrvents and institutiors.
Woming  No ceoication of revarLes or nveking or repealing approprictiors.

Source: NrtltMul Cunlm-inr ofSiatiiLr"UUtuits. April 2002.

Recent Legislative Action

A total of 29 bills dealing with initiative subject matter were introduced in 14 states be-

tween 1999 and 2002. None have passed to date. Among the most common subjects

were.1l

Prohibiting or restricting appropriations and reductions in state revenue via an initia-
tive (considered in Arizona, Mississippi and W ashington): a bill is pending in Michi-
gan that would prohibit using the popular referendum for acts whose primary purpose

is to make appropriations or meet deficiencies in state funds.

National Conference of State Legislatures



The Subject Matter of Initiatives

. Strengthening and providing for interpretation of single subject rules (pending in Cali-

fornia; also considered ir. Oklahoma).

® Making it more difficult to propose and pass wildlife measures (considered in Alaska,

M assachusetts, Oklahoma and Washington).

. Banning a measure that is failed by voters from returning to the ballot for a specified

period of time (considered in Maine and Oregon).

Other measures that address initiative subjects included a 1999 bill in Arizona that would
have established a four-year sunset provision for initiatives that establish the functions or
activities of a state agency; a 1999 Oregon bill that would have prohibited initiatives that
result in the taking of private property; and a pending bill to enact an initiative procedure
in New Jersey that would be limited to campaign finance, lobbying, government ethics
and election procedures. A failed 1999 bill in Oregon would have limited initiative amend-
ments to the constitution to the structure and powers of government and the rights of
people with respect to their government, and would have prohibited initiated constitu-
tional amendments that dedicated or appropriated revenue, repealed appropriations, or

required expenditures in excess of 5500,000 per year.
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4. TheDrafting and

Certification Phase

Recommendations
Recommendation 4.1: Siatesshould requirea re\/lewofproposed
initiative language by either the legislature or astate apy. The
reviewshould incluce non-binding suggestions for inprovi the
'W technical format and content, and should be public
| ion.

Recommendation 4.2; - States should requwe the draftlng and

certification ofaballot titleand m%gr initiative pre
Ballottitles must icentifythe principal Ini |at|ve
and must be unbiased, dlear, aowrateandvvnttensotwata Yes"vate

changes current law

Recommendation 4.3: Statesshould require the drafting of a fiscal
impact statenent for each initiative proposal. The statenient should
appeal Ion the pefition, in the voter information panphlet, and on

the ballot

Recommendation 4.4 Statesshould establisha review processand
anopoortunltyfor public challenge of techical rrtters, incluci
acherence tosinglesulject rules, and ballot tile, summaryand fi
notesufficiency, 1o termdepnorto the sigrature-gathering pee

Overview

Certifying an initiative for signature collection is an in-

volved process with many steps and deadlines. No two

states have exactly the same certification requirements.

Generally, however, the process includes these steps:

Drafting the initiative proposal;

Preparation of a ballot title and summary;

1)

2)

3) In some states, preparation of a fiscal analysis; and
4)

Technical challenges to ballot titles, summaries and

fiscal analyses.
Drafting the Initiative Proposal

initiatives are drafted by citizens who have little or
M aking the legislatures

0 ften,
no legal background or expertise.
professional bill drafting staff available to proponents may

help to prevent errors in drafting and ensure that a

proposal's language is in the proper form and harmonizes

with other constitutional or statutory language. Advice

from the legislature's legal experts also may help initiative

proponents recognize constitutional flaws and unintended consequences of their proposal.

Correcting such problems early in the process can help proponents avoid costly court battles

later in the process.

help improve the quality and consistency of initiative measures.

In short,

assistance and advice from legislative bill drafting staff may

M aking public the com -

ments and recommendations of such a review process is important because it can draw

attention to issues that otherwise might escape public notice.

Recommendation 4.1:

guage by either the legislature or a state agency.

States should require a review of proposed

initiative lan-

The review should include non-

binding suggestions for improving the initiatives technical format and content,

and should be considered public information.
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Similar reforms have been proposed by the following:

California League of Women Voters (1999),
City Club of Portland, Oregon (1996), and
Nebraska Petition Reform Task Force (1995).

Presently, some states offer no assistance or advice to initiative proponents on the draft of

their proposed law. The states that do offer assistance generally have one of two basic levels

of review, which may be provided either prior to filing the initiative or upon filing. In some
is purely technical; the proposal is reviewed to ensure it meets the legal
However, 11 states

states, the review
requirements for format and style and adheres to drafting conventions.

go further and offer some sort of drafting assistance in order to improve the quality' and

consistency of initiative proposals. In these states, sponsors may take a draft or even just an

idea to a legislative office for assistance with the form

submitting the proposal to the appropriate state official.
Table 6 contains a list of technical and content-ori-

and content of the initiative before

Sponsors’ acceptance of any

recommendations made is optional.

ented state agency review.

Table 6. State Agency Review
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O f the 11 states that offer some sort of drafting assistance, a wide range of services is offered.
In at least four states— California, Massachusetts, Montana, and Oregon— initiative spon-
sors may take a draft orjust an idea to drafters in their state for assistance. California serves

as an example of a state that offers extensive assistance to proponents during the drafting
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process. There, an initiative sponsor may take an idea to the Legislative Counsel, and a staff

member will draft the language of the initiative for the sponsor.
Case Study: Initiative Drafting and State Agency Review

Colorado's Review and Comment Process

In Colorado, the Legislative Council staff and Legislative Legal Services conduct a pub-
lic hearing to present their review and comments on proposed initiatives. The com -
ments are intended to help proponents clarify their proposal, but they are not required
to accept any suggestions offered by legislative staff. The meeting, held in the Capitol,
is open to the public and although people who may oppose a measure are welcome to
attend, no testimony or comments are accepted from anyone other than the propo-
nents. The meeting is taped and becomes public record. Proponents are required to go

through this process before they can move on to the next step of setting a title.

Preparation ofa Ballot Title and Summary

The ballot title and summary are arguably the most important part of an initiative in terms
of voter education. Many voters never read more than the title and summary of the text of
initiative proposals. Therefore, it is of critical importance that titles and summaries be

concise, accurate and impartial..

Recommendation 4.2: States should require the drafting and certification of a
ballot title and summary for each initiative proposal. Ballot titles must identify
the principal effect of the proposed initiative and must be unbiased, clear, accu-

rate, and written so that a "yes" vote changes current law.

Presently, a wide range of procedures exists in states for ballot title setting. In Colorado
there is a special Ballot Title Board. [Initiative proponents must appear before the board,
which assigns a title, before the sponsor is authorized to gather signatures. In some states,
the title is written by the sponsor, subject to the approval of a state official. In other states,
the ballot title is written either by the attorney general, secretary of state or lieutenant

governor. Table 7 contains a detailed list of who drafts ballot titles.

Table 7. Drafting the Initiative Title
PanE(GFq{esporslble for Draft] % title Where toFle Crallenge
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Table 7. Drafting the Initiative Title (continued)
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At the time the ballot title is drafted, the title-setting entity often includes a statement of

what the result of a "yes" vote means if the measure is passed and what the result of a "no"

vote means if the measure is defeated. In Oregon, this statement is drafted by the attorney
In Washington, the ballot title, drafted by the

general and may not exceed 25 words.
a statement of die subject of the petition in 10

attorney general, consists of three parts:
words or less, a concise summary in 30 words or less, and a question crafted in a way that

clearly defines what a "yes" and a "no" vote mean.

Two types of summaries are drafted for initiatives. The first is the summary that appears on

it is usually drafted by the same person or agency that drafts the ballot tide.

the petition:
which is discussed further

The other summary appears in the voter information pamphlet,

in chapter six. In all states, the summary, whether drafted by proponents, the attorney

general, secretary of state, or another state agency, is a concise statement of the main points

of the proposed measure. Proposed initiative summaries in all states are required to be
;in Washing-

impartial and non-argumentative. The number of words usually is limited;

ton, it is limited to 75 words written by the attorney general, and in Florida, it also is
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limited to 75 words written by the sponsor, with the approval of the secretary of state. See

table 8 for a detailed description of state procedures for drafting summaries.

Table 8. Drafting the Initiative Summary
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Preparation ofa Fiscal Analysis

Fiscal impact statements are an important component of voter education on initiative pro

Voters often do not have the budgetary perspective necessary to make an informed

posals.
they enact a measure and it is left to the legislature to

decision about an initiative. O ften,
determine where the money will come from, which can mean redirecting funds from other

programs.

States should require the drafting of a fiscal impact state-

Recommendation 4.3:
The statement should appear on the petition, in

ment for each initiative proposal.

the voter information pamphlet, and on the ballot.

if a proposed initiative will have a monetary effect

It is currently the law in 12 states that,
A legislative

a fiscal impact statement must be drafted (see table 9).

on the states budget,
in the voter info pamphlet,

fiscal agency generally writes it,

and/or on the ballot.

and it appears on the petition,
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even if voters have fiscal information, it is meaningless unless the
Simply attaching a dollar amount to a measure may
it must be consid-

One may argue that,
public knows how big the budget is.
To make a fiscal stutcment meaningful,

not provide enough information.
Suggestions include printing pie

ered in the context of the fiscal resources of the state.
charts or graphs to illustrate the fiscal impact of the proposed measure in the context of
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The City Club of Portland, Ore., recommended in 1996 that the Secretary

state resources.
to prepare a general statement in the Voters' Pamphlet that lists the

of State be reoaired
estimated financial effects of each ballot measure upon the general fund and the combined

effect if all were to be approved.

Case Study: Fiscal Analysis

California
If the Attorney General determines that the initiative measure requires a fiscal analysis,
the Department of Finance and the Joint Legislative Budget Committee are required to

prepare an analysis within 25 working days from the d3te they receive the final version

of the proposed initiative measure. The fiscal analysis includes either the estimate of the

amount of any increase or decrease in revenues or costs to state or local governments, or

any opinion as to whether a substantial net change in state or local finances would result

if the proposed initiative measure is adopted. The fiscal analysis is part of the measure's

title prepared by the Attorney General, which appear; both on
ballot. It is also included in the voter information pamphlet.

petitions and on the

Technical Chalenges: Ballot Tiles, Summaries and Fiscal Notes

If a sponswf or other qualified voter is dissatisfied with £ title, summary or fiscal analysis,

most states have a procedure for challenging and petitioning to change it. In some cases,

however, the outcome of challenges is not decided until after the election,
Proponents have expended a great deal of effort—

often after an

initiative has been passed by the voters.
and often a great deal of money, as well— to gather signatures and qualify an initiative, and

are justified in judging it unfair when a measure is stricken by the court for a technical

reason after it has passed.
Although building a time period and a process for technical challenges into the certifica-

tion process cannot prevent post-election challenges entirely, it can encourage such chal-

lenges at an early stage in the process.

States should < Mblish a review process and an opportu-

Recommendation 4.4:
including adherence to single sub-

nity for public challenge of technical matters,
ject rules, and ballot title, summary and fiscal note sufficiency, to be made prior to

the signature-gathering phase.

Similar reforms have been advocated by the following.

Wayne Pacelle, Humane Society of the United States (in testimony before the task force,
February 2002),

M. Dane Waters, 1& R Institute (in testimony before the

Commission on Ballot Initiatives (California, 1994).

;ask force, December 2001), .and
Citizens'

Nebraskas challenge process, similar to other states', selves as an example for how the

process generally works. Any person dissatisfied with tha title provided by the Attorney
asking for a different title and setting

General may file a petition with the district court,
is insufficient or unfair.

forth the reasons why the title prepared by the Attorney General

The challenge must be filed within 10 days of the Attorney General's decision. The dis-
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trict court then examines the measure, hears arguments, and certifies to the Secretary of

State a ballot title for the measure in accord with the intent of the proposed initiative.

most states, any challenges to the title or summary of a ballot measure must take place

In
However, in at least

during the certification process; that is, before signature collection.

two states, ballot titles are reviewed after signature collection.

In Arkansas, the state Supreme Court hears challenges to ballot titles only after the signa-

ture-gathering phase is complete and a measure is certified for the ballot. In considering

titles, the court either allows or disallows the initiative; it makes no attempt to rewrite the

title. If a title is disallowed, the measure is stricken from the ballot and proponents must

start over.

10 percent of required signatures, then submit the

In Florida, petitioners gather at least
includes a 15-word cap-

Proponents write their own title, which
The Attorney General must submit die initia-
that the ballot

ballot title for approval.
tion and a 75-word explanatory statement.
tive to the state Supreme Court for single-subject review and to ascertain
title and summary comply with requirements for clarity and common language. The court

if it disallows the title, all signatures gathered to date are
must start over. The court's strict application of the single-
in a steep drop in the number of initiatives that appear

cannot rewrite the title, and
invalidated and proponents

subject rule since 1994 has resulted
This pre-election judicial review, mandatory for all initiatives in

on the ballot in Florida.
review among all 24

Florida, is the only instance of a mandatory pre-election judicial

initiative states.

The timing of title and summary challenges in Arkansas and Florida is highly controversial,
regard it as unfair. Initiative proponents are forced to

and most initiative proponents
invalid, thus disqualifying their

circulate a petition with a title that may later be ruled
Proponents may have spent large sums of money in the qualification phase, and

initiative.
court rulings that remove their otherwise qualified mea-

thus are resentful of last-minute

sure from the ballot,

Case Study: Technical Challenges

W ashington, D .C.
In Washington, D.C., atime period and process for teclwical challenges are buiit into the

certification process, thereby reducing instances of post-election technical challenges. The

Board of Elections and Ethics drafts for each proposed initiative measure a short title (not

more titan 15 words), a true and impartial summary statement (not more than 100 words),

and the proper legislative form of the measure. These are formally adopted by the board

at a public meeting, and the initiative sponsor must be notified of tire exact language
Also within five days of adoption, die board must publish
Any registered voter in the district

in the Superior

within five days of adoption.
the exact language in the District of Columbia Register.
the title, summary or legislative form may seek review
10 days of the publication of the language. The

If no review issought during this time period,

who objects to
Court of the District of Columbia within
court is required to expedite consideration.

the title, summary and legislative form are deemed to be accepted by the board.

National Conference of State Legislatures
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Single-subject challenges also are encouraged during the certification process in W ash-

refuse to accept an initiative measure submitted if it

ington, D.C. The board may
W hen that occurs,

determines that the measure is not a proper subject of the initiative.

the person submitting the measure has 10 days after the board5 refusal to apply to the

Superior Court of the District of Columbia to compel the board to accept the measure,

Other Ideas for Reform

Post-Election Court Chalenges

The number of initiatives challenged post-election in the courts has risen steadily in recent
in four states over a 40-year period found that
and more than

decades. One study of initiatives passed
about half the initiatives passed during that time were challenged in court

half of those challenged are held unconstitutional, at least in part.

Initiative proponents look to the courts routinely when they feel the initiative process itself
is in jeopardy, For example, consider the suit pending over whether petitioners can gather
signatures on U.S. Postal Service property (Initiative & Referendum Institute vs. United States
1.'00CVO0I246]). The suit

Postal Service [U.S. District Court for the District of Columbia
collecting signa-

seeks to overturn the Postal Service’s regulation prohibiting citizens from

tures on initiative petitions on postal property.
Opponents of initiatives look to the courts just as often as proponents, however. W hen
they fail to achieve their political aim at the ballot box, they frequently take the fight to the

courts,

Another reason initiatives often end up in court after they are passed is that they are tech-

nically flawed. Initiatives are drafted in private, often without the benefit of expert analysis

from legislative bill drafters.

may be offered both in support and in opposition to them.
amendment by two bodies before their final approval. In

the same process of dissection and refinement
initiatives that the public

They are not subject to committee hearings, where testimony
They do not go through the

process of consideration and
summary', initiatives are not forced through
that a bill must endure before it becomes law. As a result, the

votes on often contain errors, unintended consequences, conflicting sections, or unconsti-

tutional provisions.

Critics of tht initiative system believe that post-election court challenges are dangerous to

the U.S. system of government. Challenges anger citizens, who often may assume that an

initiative would not have made it to the ballot if it were not constitutional, and they force

judges to make political decisions that are more appropriately made by the legislature.

Oregon provides a recent example of how judicial involvement in the initiative process can

rapidly grow. An initiative was recently challenged in Oregon on the grounds that it

The states Supreme Court agreed that it

violated the state's single subject requirement.
other single-subject

did, and declared the measure unconstitutional. That case spurred

challenges, most notably a successful challenge to the state$ term limits law. Term limits

proponents, angered by the fact that term limits were declared

the single-subject rule, have vowed to search Oregon's initiative history and
could wreak havoc on

unconstitutional because

they violated
challenge as many as they can find on single-subject grounds, which

Oregon's laws and itsjudicial system.
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Recent reform proposals addressing the proliferation of post-election court challenges have

been suggested in Nebraska and Washington. House Bill 1732 from Washington's 2001

legislative session would have formed a three-member ballot measure review committee.

The Secretary of State would be permitted to request an opinion as to the constitutionality
of any proposed initiative measure from this committee. After reviewing a measure, the

committee would issue a report, including a summary of 100 words or less, stating its

opinion on the measure’ constitutionality.
mation pamphlet. A proponent dissatisfied with

mitted to petition a review by the state Supreme Court.
reasonable, and may either permit the publication of the

The summary would appear in the voter infor-
the committees opinion would be per-
The court would consider whether

the committees report is fair and

summary, enjoin its publication, or rewrite it.
constitutionality, and the judicial review pro-

subsequent consideration of

The committee's reports could not be cited

or construed in other cases as decisions on
vided for in this measure would not preclude any court from
Rather, die review process might give early warning to

the constitutionality of a measure.
their proposal. At a bare minimum, the

initiative proponents of potential problems in

review process would simply generate more information for voters to consider as they cast

their votes. The California Policy Seminar made a similar recommendation in 1991.

The Nebraska Legislature passed a similar proposal in the 1999-2000 biennium, but it

was not approved by the governor. LB 729 would have permitted the Secretary of State to
reject any petition that was constitutionally suspect. That would have enabled proponents
Under diis plan, the constitutionality of many

to take it to court for an expedited hearing.
initiative proponents

initiative measures could be determined early in the process, before

have spent large amounts of time and money in the signature-gadieririg and campaigning

stages of the process.

Recent Legislative Action

requirements— which include

Nine states introduced 59 bhills regarding pre-circulation
1999

drafting measures, ballot titles, summaries and fiscal impact statements— between

and 2002. Highlights include the following:

In Oregon, the deadlines for the Secretary of State to send ballot title comments to the
Attorney General, the time period for Attorney General to revise draft ballot title, and
the deadline for a person seeking review of a ballot title have been modified.

conventions were established for ballot propositions submitted

. In Utah, title naming
in writing and judicially reviewing initiative

to the voters, and the standard of review

and referendum ballot titles was clarified.

2002, W ashington passed SB 6571, requiring that a fiscal impact statement be

. I'n
Management for all initiatives that appear on the

drafted by the Office of Financial
ballot, legislative alternatives to initiatives on the ballot, and referenda, including those

referred to the ballot by the legislature. The new law requires the Secretary of State to

make the statement available online and include it in the state voters' pamphlet.

. In 2000 and 2001, Colorado passed bills that require fiscal impact statements on all

initiative measures and specify the content of the statements.

National Conference of State Legislatures
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A failed 2U01 bill in Arizona would have created an eight-'nember Citizen Ballot Mea-
sure Committee and transferred the responsibility for drafting analyses of initiative
proposals from the Legislative Council to the new committee. The committee mem -

bers would have been appointed by the House and Senate majority and minority lead-

ership.
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5. The Signature Gathering Phase

Overview

Signature gathering is the most fundamental part of the
initiative process, and the most thoroughly populist and
The purpose of signature requirements is
initiative has a certain level of

grassroots part.
to demonstrate that an
public support before it goes to the ballot.

Statement o f Organization

In some stales, the campaign finance disclosure require-
ments do not take effect until a petition is qualified for
the ballot. The task force believes that the money spent
earlier in the process, particularly the money and sources

of money spent on gathering signatures, is of equal im -
portance to money spent on campaigning. Citizens should

have access to information about who is circulating a pe-

tition before they decide to sign it

Recommendation 5.1: States should require that
initiative proponents file a statement of organization
as a ballot measure committee prior to collecting sig-
natures. States should void any signature that isgath-

ered bhefore a statement of organization is filed.
Fraud in the Signature Gathering Process

Paid . Volunteer Petitioners

Professional signature gathering has long been
Paid signature gatherers were common

a part of

Initiative politics.
in both California and Oregon in the early 1900s. Ban-
ning paid signature gatherers, an early idea, was seen as a
way to stop wealthy individuals or groups from buying

their way onto the ballot. Ohio, South Dakota and Wash-

ington passed bans on paid signature gatherers in 1913
Oregon passed a ban in 1935, Colorado in
Until the 1980s,

and 1914.
1941, and Idaho and Nebraska in 1988.

Recommendations
Recommendation 5.1: Slatesshould require that initiative
proponents fileastatementoforganization asaballotmeasure
committee priorto collecting signatures. Statesshould void
any signature that is gathered before a statement of

organization is filed.

Recommendation 5.2: Statesshould provide forsafequards
against fraud during the signature-gathering process.

Safeguardsshould include:
A. Prohibiting the giving or accepting of money or
anything else ofvalue to sign ornotsign apetition.
B. Requiring asigned oath by circulators, stating that
the circulator witnessed each signature on the
petition and that, to the best of the circulators
knowledge, the signatures arc valid.
C. Requiring circulators to disclose whetherthey are

paid orvolunteer.

Recommendation 5.3: Statesshould provide foran adequate
but limited time period for gathering signatures. The
deadline forsubmission should allow areasonable time for
verification ofsignatures before the ballot must be certified.

Recommendation 5.4: Statesshould establish alimiton the
length of time that verified signatures are valid.

Recommendation 5.5: Stalesshould require ahighernumber
ofsignatures forconstitutional amendments than isrequired

forstatutory initiatives.

Recommendation 5.6: To achieve geographical representation,
states should require thatsignatures be gathered from more

than one area of the state.

Recommendation 5.7: Each state should establish auniform
process for verifying that the required number of valid

signatures has been gathered.

National Conference of State Legislatures
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courts upheld bans on paid signature gatherers. That changed in 1988, when the U.S.

Supreme Court invalidated Colorado's ban in the Meyer vs. Grant, 486 U.S. 414 (1988)

decision.

Five states— M aine, Mississippi, North Dakota, Washington and Wyoming— tried to ban

payment per signature, but to permit payment on a salary or hourly basis. All but North

Dakota's and Wyoming's have been invalidated by courts.

Today, the vast majority of petition campaigns use paid circulators, who are paid between

Very few campaigns attempt to qualify an initiative petition with

$1 and $3 per signature.
Paid drives, on the other hand, are

volunteer circulators, and even fewer do so successfully.

much more successful. A campaign that has adequate funds to pay circulators has a nearly

100 percent chance of qualifying for the ballot in many states.

The increase in reliance on paid circulators has increased the cost of qualifying an initiative.

In California, it now costs more than $1 million. In Oregon, costs for qualifying ballot

measures for the 2000 election ranged from 565,000 to 5400,000, with most spending in

the neighborhood of 5100.000 to 5150,000. Awverage costs in other states generally range

between 570.000 and $100,000.

Oregon has tried a new idea for regulating paid circulators. The state defines paid circula-

(in other states they generally are defined as independent contractors),

tors as employees
firms now must

making them eligible for unemployment benefits. Signature collection
pay payroll taxes and unemployment insurance premiums and must meet minimum wage

requirements.

The U.S. Supreme Court's opinions on petition circulators have made the prevention of fraud
Since the 1988 Meyer vs. Grant

in the signature gathering process very difficult for states.
it has become more difficult to

decision invalidated state bans on paid signature gatherers,
The argument that payment for signatures pro-
A federal judge in
(hourly or

regulate the signature gathering process.
motes fraud has met with mixed reactions in courts around the country.
North Dakota agreed, and upneld North Dakota's ban on payment-per-signature
Federal judges in Maine and Washing-

salaried payments are permissible in North Dakota).
A

ton, however, disagreed, and found no evidence of fraud among paid signature gatherers.

more worthy argument that is less often cited is that prohibiting payment for signatures

protects the integrity of the initiative process by encouraging grassroots efforts that can suc-

nothing more than popular support and discourages signature gathering efforts that
U.S. Supreme Court has

ceed on
can succeed only with large sums of money, Nevertheless, the

removed the ban on paid signature gatherers from initiative reformers' agendas.

Registered Voter and Residency Requirements

In 1999, the U.S. Supreme Court struck down a Colorado law stipulating that only Colo-
rado registered voters could circulate initiative petitions in Victoria Buckley vs. American
Constitutional Law Foundation, 119 S. Ct. 636 (1999). Colorado argued that it should be
able to limit the ability to circulate petitions to those who are also qualified to vote on
At least 13 other states were affected by Buckley vs. ACLFbecause they had similar
including Mississippi, North Dakota and Oklahoma, require that cir-
Many of the states that previously had registered voter

them.
laws. Odier states,

culators be residents of the state.
requirements changed their laws to require that circulators be residents, including Arizona,

California, ldaho, Maine, Missouri, Utah and Wyoming. This requirement has fared bet-
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ter in the courts than the registered voter requirement, with federal courts upholding Maine's

and Mississippi’s residency requirements.

If states cannot ban paid signature gatherers and they cannot require that signature gather-
what can they do to ensure the integrity of the pet.tion

ers be registered voters in the state,
They can enact laws that specifically address and pro-

process and protect it from fraud?
hibit clear instances of fraud in the petition process.
Recommendation 5.2: States should provide for safeguards against fraud during
the signature-gathering process. Safeguards should include:
A. Prohibiting the giving or accepting of money or anything else of value to
sign or not sign a petition.
B. Requiring a signed oath by circulators, stating that the circulator wit-
nessed each signature on the petition and that, to the best of the circulators

knowledge, the signatures are valid.
C. Requiring circulators to disclose whether they are paid or volunteer.

At least 10 states prohibit the giving or accepting of money or anything else of value to sign

or not sign a petition. Those states are:

Arizona Mississippi
California Nebraska
Colorado Ohio

Idaho W ashington
Maine Wyoming

Sixteen states currently require that petition circulators witness the placing of signatures on

and that they sign an oath affirming that to the best of their knowledge, each

the petition,
some states have wit-

signature is valid. Such an oath can discourage the kind of fraud
it was discovered that a circulator had forged
Other circulators

nessed. For example, in 1998 in Arkansas,
several hundred signatures on a petition to do away with property taxes.

turned in petitions with signatures they had not witnessed, thus invalidating those signa-

tures. The petition eventually was stricken from the ballot after numerous instances of
fraud in the petitioning process were proven.
At least 10 states currently require circulators to disclose whether they are paid or volun-

teer, most often on the petition form itself.

Table 10. Paid/Volunteer Status Must be Disclosed
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In most states, petitioners have a limited period of time during which to gather the requi-

site signatures. The limits range from 60 days (Massachusetts) to four years (Florida).

17 of the 24 initiative states, circulators have a year or more to gather signatures.

In

I'n

Arkansas, Ohio and Utah, no time limits are set for circulating petitions. Table 11 summa-

rizes circulation periods in the initiative states.

Table 11 Circulation Periods
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Interestingly, longer circulation periods do not necessarily lead to an increased number of
the bailot. Some of the states with the longest circulation periods— such as

initiatives on
the ballot. Some states with the shortest

Florida and Illinois— have very few measures on
Colorado and W ashington— are among the states

circulation periods— such as California,
Providing more time for

with the highest number of initiatives that reach the ballot.
gathering signatures, therefore, should not lead to a flood of initiatives on the ballot.

The length of the circulation period is important to volunteer efforts, and increasing the

time for gathering signatures may be beneficial.
are less weli-organized and more often
Longer circulation periods clearly benefit volunteer petition

Volunteer efforts are time-consuming

because they often are subject to disruptions when

volunteers fail to show up.

drives.

5.3: States should provide for an adequate but limited time
The deadline for submission should allow a rea-

Recommendations

period for gathering signatures.
sonable time for verification of signatures before the ballot must be certified.

Recommendation 5.4: States should establish a limit on the length of time that

verified signatures are valid.
circulation periods is a delicate task. |If th*1period is too

Crafting an appropriate limit on
However, if the period is too long, there is a

short, volunteer efforts will be disadvantaged.
risk that voters may have moved between the time they signed the petition and die time it

is submitted for verification, thus resulting in a higher percentage of invalid signatures.

Sighature Requirements

requirements usually

requirements for ballot access vary widely. Signature
the office of

a percentage of votes cast for a particular office— most often
In a few states, the requirement is based on total

State signature
are based on

governor— in the most recent election.
votes cast, total registered voters, or total state residents.

most states that have bodi a statutory and constitutional initiative process, there is a

I'n
initiative. The only exceptions are

higher signature threshold to qualify a constitutional
The distinction exists because it is widely believed

Colorado, Massachusetts and Nevada.
Some

that amending the constitution should be more difficult than amending the statutes.
reformers, however, argue that a more effective manner of achieving this goal would be to

require a higher vote to approve constitutional initiatives than statutory initiatives. This

argument is supported by the fact that the higher signature threshold for constitutional
is rarely a barrier to achieving ballot status, provided proponents have ample

initiatives
it is the belief of this task force that the

funds to pay signature gatherers. Nevertheless,
sanctity of state constitutions demands that constitutional amendments be held to a higher

standard of popular support than statutory initiatives, including signature thresholds for

ballot access.

Recommendation 5.5 States should require a higher number of signatures for

constitutional amendments than is required for statutory initiatives.

Percentage requirements for signatures on
cent of the resident population in North Dakota (12,844 for 2002 ballot access), to a high

National Conference of State Legislatures
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total number of votes cast in the preceding election in Wyoming

of 15 percent of the
However, because Wyoming is a small popula-

(33,253 signatures for 2002 ballot access).
tion state, there are other states where the actual number of signatures that must be gath-
The highest actual signature requirement for 2002 ballot access is Califor-

ered is higher.
required to place a statutory initiative on the 2002

nia, where 419,260 signatures are
ballot (equal to 5 percent of the votes cast for governor in the last election).

Percentage requirements for signatures on constitutional amendments range from a low of 3
percent of total votes cast for governor in Massachusetts (57,100 for 2002 ballot access), to a

high of 15 percent of total votes cast for governor in Arizona (152,643 for 2002 ballot access)

and Oklahoma (185,145 for 2002 ballot access). Once again, however, thanks to its large

population, California has the highest total actual signature requirement for 2002 ballot

access at 670,816 (equal tc 8 percent of the votes cast for governor in the last election).

Geographic D istribution Requirements

M any initiative states are primarily rural, with a substantial proportion of their popula-

tions centered in a few urban areas. In states that follow this population pattern but that

requirement for signatures, it is not only possible but com -

lack a geographic distribution
the state's largest city. The

mon for initiative proponents to gather all their signatures in
voters in the largest city, therefore, may decide for the state as a whole what issues make the

ballot and what issues do not. Such a system gives urban voters an unfair advantage over

rural voters.

Recommendation 5.6: To achieve geographical representation, states should re-

quire that signatures be gathered from more than one area of the state.

Thirteen of the 24 initiative stales currently require that signatures be gathered from around

the state. Supporters of geographic distribution requirements say they are important be-

cause they force initiative proponents to demonstrate that their proposal has support state-
the citizens of the state's most populous region. Critics say geo-
initiative proponents, since it
They also

wide. not just among
graphic distribution requirements place an unfair burden on
ismuch more difficult to gather signatures in rural areas than it is in urban areas.

claim that such requirements mean that fewer initiatives qualify for the ballot.

idea of requiring initiative propo-

Polling data suggests that voters generally support the
In fact, as recently as 1998,

nents to gather their signatures from various parts of the state.
voters in Wyoming approved of a legislative proposal to make that states geographic distri-
restrictive. A February 1995 poll conducted by the City

bution requirement even more
a geographic distribution re-

Club of Portland showed that Oregon voters also supported

quirement. The fact that they later rejected a 2000 constitutional amendment on this very

issue may reflect their dissatisfaction with the stringency of that particular proposal, rather

than a drop-off in support for the general idea of geographic distribution requirements.

It should be noted that Idaho's geographic distribution requirement was held unconstitu-

tional by a U.S. District Court in December 2001, In addition to a total number of
signatures equal to 6 percent of thp state's registered voters at the time of the
had to gather signatures from 6 percent of the registered voters in 22
currently is on appeal in the 9U U.S. Circuit of

if upheld, would affect geo-

last general

election, proponents
of the state's 44 counties. The decision
Appeals, and it is unclear at this time whether this decision,
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graphic distribution requirements in other states. The 9th Circuit includes Montana and

Nevada, which also have geographic distribution requirements.

Tables 12 and 13 summarize the signature requirements for statutory and constitutional

initiatives, including geographic distribution requirements.
Table 12.Signature Requirements— Statutory Initiatives
MRS
Sgretures q

renent
Aaxa gl(P/ooftdaI\a&swstmlastgmal Rg% W%%
NJZ% edlm aistricts

Aizoma é%of\a&wstfugaﬂmmlast 100722
Arkansas 8%0f\ﬂ€5(ﬂfdg]ﬂ‘[’ﬂlﬂ|&ﬁd€(ﬂd %,[Bl m (wa 3%

Clifoma  Pbofvdescatfor tdedir 419200

ot gé&?&‘“&‘ S 1ot stlarfe m?eﬂ 80571 I\bre

Hoica NA

teho Bvofolifiddedasinpedasdetin 43685 g/%of %lstered \oters from

Vhire gIO’/oof\ueswstforguHmln lest ﬁr]f)‘l Nore

IVBsSachUsetts ?/w%eswstforgwumlastdemm 5100 rm?m then 29 0ofSigreLres
w g]gn Seofvatescast frgovemorinlest dlection 24’%"%\68 nay

| % inlest elect 3R Swofwiesctfor n
I\Aesoﬁpl Seofvatescat forgovemarinkest dlection Iasto elecuon%n %ﬂr‘dl

Mnara  Foof qalified decosinsdea lagg 20510 ﬁ %ﬁlf\uaw SmI(arﬂst

Nesa  Peofrgsereovatesathefiigoedie 7590 % Eé/aed\aasmia
1%

' st iy the
Naveh ell%ggtdal vt et inlst el 61,33 et\.‘lﬁframtleast

rthe 1/ counties
04 f esicrt popuation o o Noe
WPihthaz FrgEidadEr 5 lS%)Oft%al aa\“eg ufgm

o ?é"&%%%‘ﬁ%% ™

i Wafn'ng U ety B

et _3),
\\&shi nitdedion 19774 Nye
Wom i votg I 1900fresicents i a leest 2/3
r%m ]5)0 0& G n e 353 oftk%ﬁ%s%oamg

" Hrlil unt-omillullniial liy U.5. Dislilri Court In DJII'THZOOl ptiiulitg; appeal Inlbr 9*'U.S. Clirull Gori of ApjraU
Source: Nalimul Cxifmlir<»ofSiati* Lr-~iiUiuiu.January 2002.

National Conference of State Legislatures



Initiative and Referendum in the 21st Century

Table 13. Signature Requirements— Initiated Constitutional Amendments
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Verifying Signatures

Recommendation 5.7: Each state should establish a uniform process for verifying

that the required number of valid signatures has been gathered.
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States use various methods to verify the number of valid and correct signatures gathered on

and vary in whether signatures are checked at the state or county/local level. In

a petition,
In nine states, it is

15 states, verification is conducted by the states chief election official.

done at the county level and forwarded to the appropriate state official.

The second major area of variation is whether validation is accomplished by counting or

verifying each signature or by employing a random sampling formula. Ten states verify

signatures using a random sampling method. It is most common in states that use a

method that at least 5 percent of the signatures gathered be verified. In
randomly select signa-

random sample
Montana, county officials verify all names and signatures and then

tures to be checked against voter registration records.

Since North Dakota does not have voter registration,

North Dakota and Ohio are unique.
legally reside in the state. The Secretary of

sponsors must collect signatures of people who
State is responsible for conducting a representative sampling of signatures using postcards,

phone calls and other methods to verify residency. In Ohio, signatures are presumed valid

unless otherwise proven. Anyone may file with the board of elections challenging the

validity of any signature(s). |If a sponsor does not have enough signatures after filing the

petition with the Secretary of State, the sponsor is allowed 10 additional days to collect the

correct number of signatures.

The timeframe for verifying signatures averages about one month. Most states allow peti-

tioners to observe the verification process. In Arkansas and Ohio, ifapetition does not have

the required number of valid signatures, an additional time period (30 days in Arkansas

and 10 days in Ohio) is allowed to gather the remaining signatures. Most states, however,
automatically disqualify a proposed initiative if it does not have enough valid signatures.

Table 14 summarizes the various methods of verifying signatures on initiative petitions.

Table 14. Method ofSignature Verification

Vethod of Sirefure rificati
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Table 14. Method of Signature Verification ( contlnued

. llllb UHb Ir?h\%%ggrdt%/m%m% ru%r% OfﬂE(IJiIﬂ regslra*s or

|1 vder the |ﬁed \Oler ﬁle he U5 10 obtermne fre
ehL L
Orcu (lﬁ]ly ?r[Hltl Was circulated \exfies every

ijon o te
o? the method
iluﬁ;?/ 0 o m wdwbe)ml &&%Ofagmes

' %F““"’" \mﬁestmteedwcnrer msteraj\uerardalso
e?ds' tda? ofwl?mm %\aerrengrmcsSamayof

e idsi
A Jp o s o v
B e estheraw X o

s ey aﬂm%'%fsoo

Jo0fS
North Dekota nee NID, does ot have voter regjistration, sponsar gt oollect %aums
'gﬂrggygfsaetrmomusa mivesanplrg agmg g post-

0\
ﬁ‘%{ryg‘%ﬁ o Se; if nmore SigratLIes are neeckd,

Chio
8468@3 5&% SDB &S 0f3|g:%0 oounty e% Lgr%

Soutu Dekota Adwl g’%m\mﬁedumlﬂemnlmm nurrher of sigretures isreaded

un K Wmﬁm pafemiman

oy S A b b

Suuicr. Njllfiua! CnnImiiicufSIJir Lrpidoiuii-vJatiuuy 2002.

Other Ideas for Reform

One suggestion for reform is to decrease the number of signatures needed for qualification.
This would reduce the amount of tiine and money needed to both gather the signatures
The task force does not support this reform but, rather, believes that

and to verify them.
the demonstration of a substantial degree of popular support, represented by signatures on

a petition, is an important step in gaining ballot access.

Another suggested reform is to allow petitioners to turn in signatures periodically through-

out the circulation phase. This would allow proponents to know how many signatures
they still need to gather, and it would help to alleviate the burden of counting a large

volume of signatures at one time,

Perhaps the most inti guing suggestion for reforming the signature-gathering process is the

establishment of a bifurcated system for signature gathering, such that each signature gath-
ered by a volunteer is worth more than a signature gathered by a paid circulator. Such a
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incentive for initiative campaigns to use volunteer circulators, but

plan would provide an
circulators. An initiative reform task force in

would not penalize efforts that use paid

Nebraska considered such a plan in 1995, but did not carry it forward due to concerns

Disagreement exists among scholars as to whether a bifurcated

about its constitutionality.
it will be impossible to know for sure until a

system would pass constitutional muster, arid

state adopts it.

Recent Legislative Action

requirements, filing deadlines, and regulations on petition
topics of initiative reform legislation hetween 1999 and

Changing signature circulators

were among the most common

2002,

Six states considered changing the filing deadline for initiative petitions. Oregon placed

a measure on the March 2000 ballot to change the filing deadline from four months to
the circulation period by one

five months before the election, effectively shortening
Voters passed the measure.

month but providing more time for signature verification.

. Thirteen states considered additional regulation of petition circulators. Arizona, Cali-

fornia and ldaho established new requirements diat petition circulators be state resi-

dents. Oregon passed a measure requiring that paid petitioners be identified as such.

¢« Three states considered bills designed to combat signature fraud.

Thirteen states looked at changing the number of signatures required 10 qualify a bal-

lot initiative. None enacted a change.
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Recommendations

6. Voter Education

Overview

Recommendation 6.1: States should provice to the publicamenual _ A _ _
(bscnbwgthemmauveamrefererﬂumm. An important part of the initiative process is educating
voters. Most states prepare voter information pamphlets

Recommendation 6.2 States should encourage public education  ano post etection information
and discussion about measLres on the ballt Web page.

on the secretary of states
In addition, proponents and opponents of ini-

tiatives put together their own education campaigns to

Recorﬂmndatlon63 Statessf‘ﬂ.ﬂdprodumanddlstl’lbuteawter advertise for and inform voters about initiatives that will
hlet COﬂtaInIr‘g InfOI'maIIOﬂm e&:hmre appear on the ballot.

certified for the

M anualon the Initiative Process

Rmomerfrgga%tionhG.z}a In addoiéirogltto a _rintedtvhgtgsr ir]gforrmciii_m

parrp (sl Esshoula consl CITRIVE Me 0 UOVI ":g Providing citizens with information about how to use the

'I:an&)sm%ti?lfr‘]ecen%L%m’%ﬁkﬂr&qtgm’wmwswm initiative process and the rules and laws that apply is a
! p ! w rﬂ,\spam ' valuable voter education effort. It helps citizens organize

their efforts early in the process and also may help to re-

duce problems and disputes at later stages of the process.

Recommendation 6.1: States should provide to the public a manual describing die

initiative and referendum process.

This recommendation was also made by the Nebraska Petition Process Task Force in 1995.

Public Education and Discussion o fln itia tive Measures

Clearly, one of the most serious criticisms of the initiative process is that voters do not

the contents of the initiatives on which they are asked to vote.

always fully understand
the ballot, resulting in such a

This is due partly to the increasing number of measures on
large volume of information that it is not reasonable to expect all voters to thoroughly

study and understand all issues. Furthermore, many initiative measures are lengthy and

complicated and often may be so poorly drafted as to be incomprehensible.

Recommendation 6.2: States should encourage public education and discussion

about measures on the ballot.
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Recommendation 6.4: 1In addition to a printed voter information pamphlet, states

should consider alternative methods of providing
Internet, video and audio tapes, toll-free phone numbers, and publica-

information on ballot measures,

such as the

tion in newspapers.

States have a responsibility to educate voters about measures on the ballot. Better educat-

ultimately, to better policy making

ing voters will lead to improved decision making and,
(discussed in detail

In addition to producing a voter information pamphlet
innovative ways of conveying information to voters.
Internet, providing chat rooms for discus-
hall meetings,

in the state.
below), states should explore new and
This might include posting information on the

and debate of initiative proposals, holding public hearings and town
public access television. Each of these venues

event that

sion
and providing debates and information on
gives proponents and opponents an opportunity to speak and also provides an
Media coverage will extend the debate and informational content of

even broader audience.

die media can cover.
state-sponsored voter education efforts to an

Other individuals, commissions and task forces that have recommended public and/or
legislative hearings on initiatives include:
I& R Institute (in testimony before the task force on Dec. 8, 2001),

M. Dane W aters,
California League of Women Voters (1999),

Nebraska Petition Process Task Force (1995),
Citizens" Commission on Ballot Initiatives (California, 1994), and

California Commission on Campaign Financing (1992).

Case Study: Public Hearings on Initiatives

M ississippi
Mississippi holds public hearings in each congressional district for every initiative mea-
At the hearing, a representative from the Secretary of

sure that is certified for the ballot.
and the proponents and oppo-

States office summarizes the measure for the audience,
to speak about the initiative. Although public hearings

nents have the opportunity
their value

a useful forum for debate, discussion and voter education,

clearly provide
some states— such as Nebraska— that

must be weighed in contrast with their cost. In

hold public hearings for initiatives, the hearings rarely draw significant participation or

media coverage.

Voter Inform aton Pamphlets

One of the most commonly used tools for voter education is the voter information pam -
These pamphlets provide a great deal of information about ballot issues— and some-
Voters may peruse the pamphlet at their leisure, and may
pamphlets are a

phlet.
times about candidates, as well.
even take it with them into the voting booth. Clearly, voter information

worthy voter education effort.

6.3: States should produce and distribute a voter information

information on each measure certified for the ballot.

Recommendation

pamphlet containing
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They shouid group related mea-
The

Voter information pamphlets should be user-friendly.

and should use charts and other graphic elements to facilitate comparisons.
an impartial

sures.
information provided for each ballot measure should include the ballot title,

summary, fiscal analysis, arguments for and against each measure, and the text of the pro-

Some states also include in their ballot pamphlets statements that point out

posed law.
explaining what will happen if both are adopted. Other states' ballot

conflicting measures,
pamphlets list programs or services that a measure containing an appropriation would take

money away from.

Voter information pamphlets are required by statute in ]4 of the initiative states. In most

the pamphlets are printed by the state's chief election official and generally include
a fiscal impact statement, and

states,
the text of the measure, an impartial analysis or summary,

arguments for and against the proposed initiative. In Colorado,
which includes a detailed, impartial

Table 15 contains

the Legislative Council is

responsible for writing and assembling the pamphlet,
analysis of each proposed measure and arguments for and against.
detailed information about the production and contents of voter information pamphlets in

the initiative states.

Table 15 \oter Informetion Pamphlets
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Teble 15. Voier Information Parmphlets (continued)
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Table 15. Voter Information Pamphlets (continued)
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Table 15. Voter Information Pamphlets (continued)
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Wéshingion

printing and distribution of voter information pam -

Costs associated with the production,
Much of the cost depends upon how many

phlets vary from year to year (see table 16).
whether there is a need to print a supplemental ballot pamphlet

pages are in the pamphlet,
and whether the pamphlet must be available in lan-

(sometimes the case in California),

guages other than English.

Table 1G Costsof\oter Inforetion PaTphlets (Soected S
ity Poee  Toel PiedVaied St
noe@ Y SR S %ﬁm oo
o @
e Sam SP Lot ot ool
Qoab@ 600 0900 16milliavL6nilin r%staed\uermsdﬂd

A (RS ol ) Ll ST - T Ay

*Californiaaiiil'unttaa’ fWtUt'fJuti (tiny lox* luiiurjcsc in htiti* Hie rwinuv>aiid ritrral t-luLiiom)
Sourer; National Cunlrf**crof Siair L-gilliluirt, April 2002

Each state requires the inclusion of different material, such as title, summary, and text of

mease es| arguments pro and con; and candidate information. In Nebraska, for instance,

the ballot pamphlet contains information only about measures— candidates are not in-
information about both measures and candidates is included, as well
(which qualified the pamphlet for nonprofit postage status
The Oregon ballot pamphlet for the November

cluded, In Oregon,
as voter registration materials
and saved the state $750,000 in postage).
2000 election comprised two volumes and more than 400 pages.

Postage costs are determined by state requirements for the distribution of pamphlets. The
pamphlet is mailed only to count}' offices in Nebraska. In Colorado, it is mailed to each
California also mails a pamphlet to each registered voter house-
each member of the Legislature, the proponents of

high schools, and institutions of higher learning.

registered voter household.
hold, and to all city election officials,

each ballot measure, public libraries,
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Colorado and Nebraska, the text and title of each measure also must be published in a
This is a significant expense in Nebraska, where the publication cost per mea-

I'n
newspaper.
sure is S75,000.

Arizona, California and Colorado are required to print voter information pamphlets in

languages other than English. California currently prints in five languages in addition to

English, and Colorado and Arizona
election were $20,000. which included audio tapes in Na-

costs for 2000 were $25,000. California directly mails

in two additional languages. Translation costs in Ari-

zona for the November 2000
vajo. In Colorado, translation
278,519 translated versions of the voter information guide.

Virtually every commission that has studied the initiative process has recommended im -

proved voter information pamphlets. Some of the specific recommendations include the

following;
. Analyses of initiative measure: should be W'ritten for the reading level of the average
citizen (California League of Women Voters, 1999).

clearly indicate the effect of a "yes" vote and a "no" vote

. The ballot pamphlet should
Citizens' Commission on Ballot Initia-

(California League of Women Voters, 1999;
tives, California, 1994).

. Related initiatives should be grouped together in the ballot pamphlet, and comparison

charts should be used to facilitate voter comparison of similarities and differences (Citi-

zens’ Commission on Ballot Initiatives, California, 1994).

the citizens with readily accessible, in-depth information

. The state should provide
amendment

regarding the various issues surrounding each proposed constitutional

(Florida's Citizen Initiative Process, November 1994).

Case Study: Voter Information Pamphlets

Oregon
Oregon charges a fee of $500 for the submission
the voters’ pamphlet. This helps fund the printing and

Note that it is possible to bypass the $500

of arguments for or against initiative

measures to be printed in
postage costs associated with the pamphlet.
fee by submitting a petition bearing the signatures of 1,000 people w'ho are eligible to

vote on the measure.

Oregon also has an innovative manner of drafting the explanatory statement that is printed

in the voters’ pamphlet w'ith each measure. A committee is created, made up of the

following;

o Two people appointed by the chief proponents (in the case of a legislative referen-

dum, one person is appointed by the president of the Senate and one by the speaker

of the House)

o Two opponents are appointed by the Secretary of State
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° A fifth member, selected by the two proponent and two opponent members of the

committee

The committee prepares a simple, impartial and understandable explanatory statement

of no more than 500 words. The statement must be approved by at least three mem -

bers of the committee.

The Secretary of State holds a public hearing to receive comments and suggested changes
The committee considers testimony at the hearing, and
comments, and issues a final explanatory state-

If the committee fails to issue a state-

to the explanatory statement.
also considers written suggestions and

ment no later than 90 days before the election.

ment by the deadline, a statement: drafted by the Legislative Counsel Committee is

used instead. Any person who offered testimony at the public hearing may petition the

Oregon Supreme Court to seek a different explanatory statement.

Voter Education on the Internet

about measures on the ballot and other
list initiatives that
the

All states except two provide online information
initiative information. It also is becoming more common for states to

were put on the ballot in past years and the outcome of each. Many states publish

voter information pamphlet in full online, including die title and text of each measure and

arguments and rebuttals for and against the measure, an impartial summary of the mea-

sure, and a fiscal impact estimate.

The Media's Role in Voter Educaton

that most people get their information about election issues
interest groups widi which they identify, and die media. So,
most comprehensive and

Scholarly research has shown
from friends, family, special
while voter information pamphlets printed by the state offer the
objective information, paid advertising and news media coverage of campaigns may have an
equal or even stronger influence on voters. Others argue that the quality of die informadon
available to voters is directly related to the integrity of the initiative process. Therefore, less
comprehensive, shorter, purposefully inflammatory and potentially exaggerated media sources

of election information could pose a threat to the initiative process.

use of media sources to educate voters unnecessarily
The process no longer is grassroots in
Also, without disclosure re-

Final))', some people argue that the
increases thi ists of running an initiative campaign.
nature but is, rather, a high-powered advertising campaign.

quirements, it may be unclear to voters who is behind or sponsoring the advertising, lead-

ing to biased or only partially informed voter opinions.
W hatever one believes about the value and influence of paid campaign advertisements,

however, die news media bears a responsibility to provide adequate and balanced coverage

of initiative proposals.

Other Ideas for Reform

advocates have suggested that a list of individual and organizational endorse-
pamphlet would be useful to voters, since they
The Citizens” Commis-

Some reform
ments included in the voter information

often use such cues tc make their decisions about ballot measures.
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sion on Ballot Initiatives (California, 1994) recommended this reform. Listing the posi-

tion of legislators and the governor also has been suggested, for the same reason.

Recent Legislative Action

During the period of 1999 through 2002, legislatures in 11 states considered 39 bills

addressing voter education on initiatives.

. Montana passed a bill that clarifies the contents of arguments prepared on ballot mea-

sures for inclusion in the voter information pamphlet.

® At the November 2002 election, Florida voters will decide if they want to add lan-
guage to the states constitution requiring the Legislature to draft a statute to require
economic impact estimates on initiative constitutional amendments. Presently, Florida

has no requirement for fiscal analysis of constitutional amendments.
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Overview

The role of money in the initiative process has grown dra-
matically during the past decade. Although large contri-
butions to initiative campaigns are not new and date to
the turn of the last century, they are even larger and more
common today than ever before. The I&R Institute re-
ported in 1998 that issue committees nationwide spent
almost $400 million to support and oppose ballot mea-
sures. California led the way in 1998. According to the
secretary' of state, California committees spent just under
$193 million to support and oppose the 12 general elec-
tion ballot measures. Combined spending for 214 state-
wide and legislative candidates in the 1998 general elec-
tion totaled just under $136 million for the general elec-

tion, or about 70 percent uf the spending on ballot mea-

sures.

Even more concerning titan the extraordinary amounts of

money raised and spent in initiative campaigns is the fact that such
Large contributions overwhelmingly dominate

come from so few sources,

paigns, and small, grassroots contributions make up a small percentage of the

spent.

voters deserve to know who is funding initiative campaigns.

Of course, whether that is a problem in and of itself is debatable;

Recommendations
Recommendation 7.1: Statesshould require financial disclosure by
anyindividual ororganization that spends or collectsmoney overa
threshold amount fororagainsta ballot measure.

Recommendation 7.2: Afteratitle has been certified for an initiative
measure, statesshould require that proponentsand opponents ofthe
initiative measure fileastatement of organization asa ballot measure
committee priorto accepting contributionsormaking expenditures.

Recommendation 7.3: States should make the disclosure
requirements for initiative campaigns consistentwith the disclosure

requirements forcandidate campaigns.

Recommendation 7.4: Statesshould prohibit the use of public funds
or resourcestosupportoroppose an initiative measure. This should
not preclude elected public officials from making statements

advocating their position on an initiative measure.

large sums of money
initiative cam -
total money
nevertheless,

If a measure qualifies for the

ballot because one or two wealthy individuals or corporations underwrote the costs, voters

should be able to consider that fact as they decide how

Unlike candidate

uncommon

tive, from the drafting and signature-gathering phases through the campaign.
1 (1976), National Bank ofBoston

U.S. Supreme Court rulings, Buckley vs. Valeo. 424 U.S.
ra, Bellotti, 435 U.S.

U.S. 290 (1981) have clearly established the Court's view
expenditures in initiative campaigns is an impermissible

rights. The rationale behind the Court's rulings is that,
it is impossible to corrupt an issue.

candidate could be corrupted by large contributions,

campaigns in most states, in which contributions are limited,

for large contributions from a small handful of contributors to fund an

to vote on the measure.

it is not
initia-

A series of

1 (1978), and Citizens Against Rent Control vs. City of Berkeley, 454
that limiting contributions and
violation of First Amendment

although it is possible that a

53
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In spite of the Court's reluctance to limit money in initiative campaigns, voters have consis-

tently supported the idea, About half the states have at some time in their history at-

tempted to limit spending in initiative campaigns, and voters have supported spending

restrictions on initiative campaigns in at
limits have failed to stand up to judicial scrutiny, however.

least two states— California and Alaska. Such

Initiative Financial Disclosure Requirements

contribution and expenditure limits out of the question, states are left with only one

W ith
disclosure. States have a responsibil-

avenue of regulating money in initiative campaigns:
transparent information about the sponsor-

ity to ensure that voters receive high-quality,
Such information not

ship and financial support of initiative proponents and opponents.

only minimizes abuse and manipulation of the initiative process, but also provides voters

with key tools necessary for deciphering the sometimes veiled motives of initiative propo-

nents. Voters cannot make a fully informed decision without campaign finance informa-

tion about initiatives.

Recommendation 7.1: States should require financial disclosure by any individual

or organization that spends or collects money' over a threshold amount for or against

a ballot measure.

certified for an initiative measure,

Recommendation 7.2: After a title has been
initiative measure file

states should require that proponents and opponents of the
a statement of organization as a ballot measure committee prior to accepting con-

tributions or making expenditures.

Recommendation 7.3: States should make the disclosure requirements for initia-

tive campaigns consistent with the disclosure requirements for candidate campaigns.

States should prohibit the use of public funds or resources

initiative measure. This should not preclude elected pub-
initiative mea-

Recommendation 7.4:

to support or oppose an
lic officials from making statements advocating their position on an

sure.

The following commissions, individuals and organizations have recommended increasing

disclosure requirements for initiative supporters and opponents:
Speaker's Commission on the California Initiative Process (2002),
David Broder, Washington Post (in testimony before the task force on
California League of Women Voters (1999),

City Club of Portland. Oregon (1996),
Ballot Initiatives (California, 1994),

Dec. 7, 2001),

Citizens' Commission on
Sacramento Bee (1994), and
Los Angeles Times (1990).

various phases of the initiative campaign. In some

States use disclosure requirements in
circulators. In

states, sponsors must disclose the amount of money they pay to petition
committees are required to disclose their contributions

most states, initiative campaign
to disclose the names of contributors who

and expenditures. They also are often required

give more than a threshold amount. A few states also require that initiative committees
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at least 11 states require reporting by people or

identify out-of-stale contributors, and
to an initiative.

groups that make independent expenditures in support of or opposition

that expenditures be reported for pre-certification activities,

Presently, no state requires
such as polling and drafting.

initiative state requires some degree of disclosure of contributions and expenditures

Every
in such reports and the

by initiative campaigns; states vary in the degree of detail required
is posted for the public on a Web

frequency of reporting. In many slates, the information

site (usually the secretary of state's).

Effectveness ofinitiative Campaign Spending

research suggests that high-spending campaigns often are no more suc-

Recent scholarly
Money is instrumental in

cessful in passing an

changing voter opinion, however, when
spending by opponents can be effective in defeating initiatives by creat-

initiative than are low-spending campaigns.
it is spent in opposition to a measure. Research

suggests that high
ing a climate of confusion and

Recent Legislative Action

uncertainty, under which most voters vote "no."

There has been significant legislative activity in the area of initiative campaign finance

equalize the disclosure requirements for initiative campaigns
During the period of 1999 through 2002,
initiative

reform, as states scramble to
with those imposed on candidate campaigns.

legislatures in 15 states considered 34 bills addressing the issue of money in

campaigns, Highlights include the following.

* In 2001, Arizona passed HB 2389, requiring that committees that support or oppose

ballot measures

ments, that literature and and

ads disclose the political committee that funds them,

that ballot measure committees report contributions of $10,000 or more within 24

hours of receiving them.

1999, requiring the people who employ paid signature

Montana passed HB 468 in
The report must include the amount they

gatherers to file financial disclosure reports.
pay to each signature gatherer. Utah also passed a similar measure in 1999.

passed a pair of bills that tightened financial disclosure re-
extended the requirements for last-minute con-
include contributions from political parties to

° In 2001, North Dakota
guirements for petition sponsors and
tributions to initiative campaigns to
initiative campaigns.

« Oregon passed a bill in 2001 that added a new report requirement prior to the May

primary, and up to two additional reports if aggregate contributions or expenditures

exceed $2,000. Under prior law, proponents had to filejust one report two weelcs after

the July deadline for turning in signatures.

A 1999 bill passed in Arkansas requires that the use of state funds to support or oppose

*

a ballot measure be reported to the Legislative Council if the expenditure exceeds $100.

National Conference of State Legislatures
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A bill pending in Massachusetts would test the U.S. Supreme Court's ruling that
prohibited limiting contributions to initiative campaigns. HB 3862 proposes limiting

to $100 contributions made for the promotion or defeat of ballot questions.

A bill passed in 2002 in Arizona voids any signatures gathered before the proponents
filed a statement of organization. It also requires that committees include their name,
the serial number for the petition, and their support or opposition of a measure in their

statement of organization. The bill is SB 1285.

A failed bill in Oklahoma would have swept initiative campaigns into the existing
campaign finance disclosure requirements by changing the definitions of "contribu-
tion" and "expenditure” to include any communication that clearly advocates the pas-

sage or defeat of a ballot measure.

National Conference of State Legislatures



8. Voting on Initiatives

Overview

In most states, present law permits the passage of an ini-

tiated law or constitutional amendment with a simple
majority vote. Some states have implemented higher vote
standards in an effort to ensure that initiatives truly have

popular support before they are enacted.
When Initiatives Can Appear on the Ballot

In a handful of states, initiatives may appear on primary

or special election ballots. Alaska, California, North Da-

kota and Oklahoma permit initiatives on primary and
special election ballots. Six states also permit initiatives

on odd-year ballots: Colorado (only revenue measures),

M aine, Mississippi (note, however, that Mississippi's leg-
islative elections also are held in odd years), Ohio, Okla-
Voter turnout typically is sig-

homa and Washington.
nificantly lower at primary, odd-year and special elections
than at regular general elections. W hen initiatives appear
on those ballots,
policy for the majority.

possible.

Recommendation

ballots.

This reform

and the California Constitution Revision Commission in

it means a small percentage of registered voters are permitted
It is preferable that initiatives be voted on by as many people as

also was recommended by the California League of Women Voters in
1996.

Recommendations

Recommendation 8.1: Statesshould allow initiativesonly on general

election ballots.

Recommendation 8.2: Statesshould adoptarequirement that creates
a higher vote threshold for passage of a constitutional amendment
initiative than for passage of a statutory initiative.

Recommendation 8.3: Slatesshould require thatany initiative measure
that imposes a special vote requirement for the passage of future
measures mustitselfbe adopted by the same special vole requirement.

Recommendation 8.4: Statesshould ensure thatstatutory initiative
measures require the same vote threshold for passage that isrequired

ofthe legislature to enactthe same type ofstatute.

Recommendation 8.5: States should adopt a procedure for
determining which initiative measure prevails when two or more

initiative measures approved by voters are in conflict.

to dictate

8.1: States should allow initiatives only on general election

1999,

Supermajority Vote Requirements for Constitutonal Amendments

M ost states require a simple majority vote to pass an
or constitutional in nature.
in almost all states to
except Delaware also require a vote

Supermajorities are intended

refer to the voters a measure to amend the constitution.

to prevent a “"tyranny of the minority," and

initiative measure, whether statutory

By contrast, a supermajority vote oT the legislature is necessary

All states

of the people to pass a constitutional amendment.

also encourage

o/
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and compromise as proponents attempt to gather enough votes to reach a

Supermajorities in the legislature often are required for constitutional amend-
amended without careful

deliberation
supermajority.

ments because of the belief that constitutions should not be

legislature to increase

deliberation. Many states also require a supermajority vote of the

taxes.

the initiative constitutional amendment process is not subject to
legislature. Some experts question why
They point out that

In most states, however,
the same supermajority vote requirement as the

supermajorities are required of the legislature but not of the people.

the initiative process lacks checks found in the legislature that promote compromise and

consensus and suggest that a supermajority vote requirement might help to prevent the
passage of initiatives that are supported only by a narrow majority.
a requirement that creates a higher

Recommendation 8.2: States should adopt
for pas-

vote threshold for passage of a constitutional amendment initiative than

sage of a statutory initiative.
Requiring a supermajority vote to amend the constitution also was recommended by the
City Club of Portland (1996).

Wyoming's supermajority requirement was challenged in 1997 by the proponents of an

initiative that received a simple majority but failed to reach the supermajority requirement
[Brady vs. Ohman, 105 F.3d 726 (1998)). The 10" Circuit Court of Appeals rejected the
challenge and wrote that Wyoming had the right to prevent "... abuse of the initiated
process and make it difficult for a relatively small special-interest group to enact its views

into law." The case was appealed to the U.S. Supreme Court, which upheld the Circuit

Court ruling.

The Initiative Process in America, the
He ana-

lyzed the passage rates of initiatives in the five most active initiative states— Arizona, Cali-
and found that an

According to Richard Ellis iri Democratic Delusions:
effect of a supermajority' passage requirement would have dramatic consequences.

fornia, Colorado, Oregon and W ashington— between 1980 and 2000,
average of 60 percent of the initiatives on the ballot would have passed under a 55 percent

supermajority requirement, 45 percent under a three-fifths requirement, and only 20 per-

cent under a two-thirds requirement (pp. 128-9).

Table 17 summarizes supermajority requirements for passing initiative measures.

Tab/e 17. Superm ajority Initiative Passage Requirements
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Table 17. Supermajority Initiative Passage Requirements (continued)
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Special Vote Requirements

any measure that includes any proposed requirement for more than a majority

In Oregon,
must be

of votes cast by the electorate to approve any change in law or government action
approved by at least the same percentage of voters specified in the proposed voting require-
initiative proposes that all future tax increases must receive a 60
initiative also must receive a 60 percent
Ballot Initiatives (California, 1994)

ment. For instance, if an
percent supermajority to pass, then that same
supermajority to pass. The Citizens' Commission on
recommended this reform for California.

Recommendation 8.3: Stales should require that any initiative measure that im -

poses a special vote requirement for the passage of future measures must itself be

adopted by the same special vote requirement.

In many states, legislatures must assemble a supermajority vote to pass certain types of

statutory measures, in particular tax and fee increases. Such requirements are
because legislators and citizens feel that certain sections of law deserve special protection,

and should not be easily or hastily changed. That assumption should extend to the initia-

imposed

tive process as well.

Recommendation 8.4: States should ensure that statutory initiative measures re-

quire the same vote threshold for passage that is required of the legislature to enact

the same type of statute.

A similar reform was proposed by the California Policy Seminar in 1991,

National Conference of State Legislatures
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Case Study:. Passage and Ratification of
Constitutional Amendments

Nevada

Nevada's passage requirement ior constitutional amendments has received attention re-

Since 1962, Nevada has required that a constitutional amendment be passed by
This is not an uncommon

cently.
a majority of the voters in two successive general elections.

requirement to be placed on legislatures— Nevada requires its own Legislature to pass a

constitutional amendment in two consecutive sessions before putting it on the ballot, as

does Massachusetts. Ten other states also require the legislature to pass an amendment

twice before it goes to the ballot, and 33 require either a single supermajority vote or a

majority vote in two legislative sessions.

The advantage of the double-vote requirement is that it allows more time for voters to
It also gives the legislature a chance to act on an

learn about and consider the measure.
Most amendments in

issue if a measure receives substantial support in its first election.
Nevada that receive a majority “yes" vote in the first election also pass the second elec-
limits measure—

tion. However, at least three measures— two tax measures and a term

that passed in the first election but failed in the second.

Conflicting Measures

technigue for initiative proponents to qualify multiple or com-
motive for this is to confuse
It

It has become a common
peting measures that address the same subject. Often, the

voters, ensuring that a particular measure— or all of the competing measures— will fail.

is important that states have a standard for determining how to respond when conflicting

measures are passed by voters. A state without such a standard may someday find itself in

a complicated and expensive court battle to sort out conflicting measures.

States should adopt a procedure for determining which
‘ot-

Recommendation 8.5:
initiative measure prevails when two or more initiative measures approved by

ers are in conflict.

Legislatures have a variety of ways for dealing with the passage of laws that conflict with

each other. It iscommon for a state to provide the code revisor with authority to rectify

certain problems without requiring further action. Commonly,
sense, meaning or effect of an act. but may renumber and rearrange sections, transfer or
divide sections, change capitalization, correct manifest typographical and grammatical er-
States also may provide a series of rules to help

revisors may not alter the

rors, and make other such minor changes.
resolve conflicts. For instance, if amendments to the same
they often are harmonized to give effect to each, to the extent
most recently en-

statute are enacted without

reference to one another,

possible. If conflicting amendments or statutes are irreconcilable, the

acted amendment or statute generally prevails.

Other Ideas for Reform

Sunset Provisions

M any states currently use a sunset process. In these states, some laws contain an automatic

termination provision, meaning the law automatically terminates unless it is reauthorized.
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It is even more common for states to subject certain agencies to termination unless they are
reauthorized. No state currently requires a sunset provision for initiative measures.

It has been suggested that requiring a sunset provision on initiative measures would pro-
vide an opportunity and a formal venue for the legislature and others to publicly discuss

the effects of an initiative, |If an initiative had unintended consequences, they would come

up during the sunset process, and the legislature might have the opportunity to show

voters why the initiated law needed amendment. Arizona has considered bills diat would

impose a sunset provision on initiated laws, and it was recommended by the California

League of Women Voters in its 1999 position statement on the initiative process.

Superm ajorities
Several states require a particular type of supermajority vote for ballot measures (see Table

In these states, not only must a majority of votes cast on the measure be affirmative,

17).
For

but a certain percentage of votes c?.st in the election must be in favor of the measure.
in Massachusetts, an initiative must receive a simple majority, and the votes in
favor of the initiative must be equal to at least 30 percent of the total votes cast in the
Such restrictions are intended to address the problem of voters who choose not to
In effect, such restrictions count the lack of any vote as a 'no’
is an indication of the voter's pieference to maintain
Opponents of this idea say that it creates a disadvan-
the ballot, and that it is unfair because ‘he same

instance,

election,
cast a vote on an initiative.
vote. They presume that a non-vote
the status quo in favor of any change.
tage for measures that appear later on

requirement is not imposed on candidate elections.

Recent Legislative Action

requirements for initiative measures

Eight states have considered changing the passage
include the following.

since 1999. Proposals that were considered but not enacted

. Requiring a two-thirds vote to pass an initiative that changes state revenues and for

constitutional amendm .nts (considered in Arizona, California).

. Requiring a GO pe’cent vote on initiatives resulting in a loss of state revenues of more

than $100 million (considered in Mississippi).

« Requiring a two-thirds vote on conservation initiatives (considered in Missouri).

Requiring that constitutional amendments be passed at two consecutive general elec-

tions before taking effect (failed on the ballot in 2000 in Nebraska).

. Requiring a three-fifths vote to pass a constitutional amendment (considered in O r-

egon).

. Requiring that the ballot title for an initiative that contains any supermajority voting

requirement also contain a statement indicating that the measure will allow a minority

of voters to veto the will of the majority in certain elections (considered in Oregon).

National Conference of Stale Legislatures
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Establishing a method for the Legislature to determine if an initiative measure has
substantial fiscal impact; requiring measures that are determined to have a substantial

fiscal impact receive a vote of 60 percent to pass (considered in Washington).

Requiring a two-thirds vote to pass an initiative that aliows, limits or prohibits the

taking of wildlife (considered in Wyoming).
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Appendix A. The Initiative States

Alaska
Arizona
Arkansas
California
Colorado
Florida
Idaho

Illinois
Maine

M assachusetts
Michigan
Mississippi
Missouri
Montana
Nebraska
Nevada
North Dakota
Ohio
Oklahoma
Oregon

South Dakota
Utah

W ashington
Wyoming
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Appendix B. O ther Initiative Reform
C ommissions

California Commission on Campaign Financing. Democracy by Initiative: Shaping California's
Fourth Branch or Government. Los Angeles: Center for Responsive Government, 1992,

California Constitution Revision Commission. Recommendations ofthe California Constitu-

tion Revision Commission to the Governor and the Legislature. August 1996.
California League of Women Voters. Positions on the Initiative and Referendum Process.
http://ca.lwv.org/lwvc/issues/gov/initref.html, 1999.
California Policy Seminar. Improving the California Initiative Process: Options for Change,
November 1991.
Citizens Commission on Ballot Initiatives. A. Alan Post, Chairperson. Reportand Recom-
mendations on the Statewide Initiative Process, January 1994.

City Club of Portland. The Initiative and Referendum in Oregon, February 1996.

Committee on Ethics and Elections, Florida House of Representatives. Florida's Citizen
Initiative Process, November 1994.
League of Women Voters of Oregon Education Fund. Oregons Initiative System: Current

Issues, Spring 2001.

Nebraska Petition Process Task Force." Majority and Minority Reports. Senator DiAnna

Schimek, Chair, May 1994,

California's Statewide Initiative Process. Sacramento: California

Simmons, Charlene Wear.
(Contains collection of reforms

Research Bureau, California State Library, May 1997.

proposed by California newspapers.)

The Speaker's Commission on the California Initiative Process. David Abel, Chairman.

Final Report, 2002.
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G lossary

Advisory Initiative— A non-binding proposed statute and/or constitutional amendment

that is initiated by citizens and placed on the ballot for a popular vote after a petition

process.

Direct Initiative— A proposed statute and/or constitutional amendment initiated by citizens

and placed on the ballot for a popular vote after a petition process. If passed by the voters,

the statute or constitutional amendment takes effect without legislative or gubernatorial

action.

General Policy Initiative— A citizen-initiated proposal for a statute and/or constitutional

amendment that isgeneral in nature, and doesnot contain specific constitutional or statutory

language. If voters pass a general policy initiative, the legislature is required to take action

to develop and implement the policy.

citizen-initiated proposal for a statute and/or constitutional
to the legislature, which has an opportunity to act on

Indirect Initiative— A

amendment that is first submitted
the proposed legislation. The initiative question may be placed on the ballot if the legislature

rejects it, submits a different proposal or takes no action.

Legislative Referendum /Referral— A proposed or newly enacted law or proposed

constitutional amendment placed on the ballot by the legislature for voter approval.

Popular Referendum — A process by which voters may petition to place a recent enactment

of the legislature on the ballot for approval or rejection by the people.
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Subject.: testimony 3/25/03 re HB31-Rep, Wilis ballot Initiative

Pate; Tuc, 25 Mar 2003 09:09:00 -0900 _
From; "Richard or Marly BIShOF" <nnbishop<$plialu.skn.ncl>

Tos <ftomjsftrling®Iogis.stntc.ak. us>

M. Chairman and members of the Commltlee,
My name Is Richard H, Bishop, Ilive on the outskirts of Fairbanks. Istrongly support House Bill 31.

lam a game biologist by training, | retired from ADF&G, In 1989 after over 20 years work on game research, .
management and Oepartment administration. Since retirement | have worked Invarious capac'tlos, mostly with the

Alaska Outdoor Council, on fish and wildlife resource Issues, Including several initiatives,

Initiatives aren't a bad tool whon used to protect people's rights. Unfortunately, most Initiatives are used to restrict
people's rights. Even the founding fathers of this countrywore wary of the Impact of Initiative systems on minority

rights,

Ingeneral, hunters, fishers and trappBrs are a numerical minority in Alaska. And Ingeneral, wildlife initiatives Inthis
state and nation-wide, havo promoted restriction of scientifically Sound, lawful hunting, trapping and sound etate

wildlife management.

Rep, Williams’ bill, HB31, would help defend against *'the tyranny of the majortt/" by requiring broader representation
of Alaskan minorities of all kinds, not Just huntérs and trappers, in order to put an Initiative on the ballot

V

Instead of a bod idea being sold by slick advertising to a gullibis majority who have no stoke Inthe issue, the Idea
would have to pass muster with those whose Intergsts are most affected.

HB3L does not ban Initiative, But 29 states now do and Pet alongi fine, HB3L reallysays "1 you want to use this
method of making law, you'd better have an Idea that helps people - not hurls Lhem...of it Just wont fiy."

Initiejiées onwildlife Issues are widely condemned by Prmiessi nal fish and wildlife biologists in Alaska and across
the US>, because they've proven a poor substitute for the egaf framework developed over the last 100 years for

b
menaging fish and game.

Withwildlife, It's easy to sell a bad idea with great-and often misleadin%h—adveriisinp. People mostIP/ like wildlife,
and mostly don't likd to bother chocking out the facte. So they react to the emotional"appeal of a ballot campaign.

Alaska has an outstandingi:le al framework for fish and game managemenl - consisting of tho local advis%
cammittoos, the Board of Fisheries, thB Board of Game and Ihe Legjslature, all working together with ADF
professionals, The Initiative process, as ueod by antl<bunters Is an “end run*around the system. .
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HB3L would Improve the working climate of this commendable system. twould be harder to undermine the system
through Initiatives that are not based on sound scientific managément- Inltlatlveﬁothat penalize rather than promote

the Interests of Alaska's fishers, hunters and trappers-—- through the "tyranny of tho majority.

Thank you for talcing my testimony.
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ALASKA MINERS ASSOCIATION, INC.

330S Aictic Blvd.. #202, Anehoraga. Alasna 99503 « (907)563-9229 * FAX: (907)563.9225 + www.0Jas (ammatx org

March 11, 2003
mar 1if 2003

Honorable Bruce Weyhratieli

Chairman _ _
House Stale Affairs Committee

Cupnol Buildin
Juneau, AK 99801

RE: 11B-?1, Relating to Initiative and Referendum Petitions

Dear Representative \Wcyhruuch,

| am writing in support of House Bill 31. This bill will make minor but important change* to the
requirements for placing initiatives and referendum petitions on the ballot.

In recent years groups opposing mining, hunting, dapping, cic. have used initiative petitions in
several states to place items on ballots. These ?rqup_s are funded in large part by private non profit
foundations. Their strategy appears to be one of finding an issue that, on the surtace, has emotional
appeal to the public. They then arran%e funding through the foundations to fight the issue Oflyn
times the issues being uitueked have rather small unorganized constituencies and whi) cannot muster
sufficient funding u>tell the other side of the story to die public and as a result the initiative passes.

By increasing the number of voting districts where signatures must be raised, 11B-31 woul J make

it slightly more difficult for these special interest groups to brin? issues to the ballot. ~ This is
especially important for Alaska where remote uiid rural areas often Irnve a very limited voic; in the

Legislature due to their small population.
We support passage of 11B-31 and urge that it be passed out of Committee at the earliest date.

Sincerely,

Steven C. Hnrell, F
Executive Director

cc.  Honorable Bill Williams


http://www.OJas

January 13, 2003

3: Senator Ben Stevens
Representative Lesil McGuire

Good Morning:
We are writing to register our opposition to House Joint Resolution 5 and House Bill 31
which will place new restrictions on the citizens' right to petition the government. The
ci izen’s right to initiative is a basic American right and should be expanded not
restricted. The government should do all things possible to encourage citizen
participation for it is thru citizen participation that good government is created. These
Is do not improve government, they only restrict the citizen's right to redress. When
and if these resolutions come before you for your consideration please consider the

ci izens of Alaska and vote no.

S ncepely
f)

S

M chael and Michelle Citti
4£>41 Edinburgh Drive
Anchorage, Alaska 99502
(9(07) 243-2990 Home
(907) 344-0302 Office

: Representative Bill Williams
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CSFOR HOUSE JOINT RESOLUTION NO. 9(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE HOUSEJUDICIARY COMMITTEE

O ffered:
Referred:

Sponsor(s): REPRESENTATIVES STOLTZE, Koliring, Rokeberg

ARESOLUTION

Proposing amendments to the Constitution of the State of Alaska relating to an
appropriation limit.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article IX. see. 16, Constitution of the State of Alaska, is repealed and

readopted to read:
Section 16. Appropriation Limit, (a) Appropriations made for a current
fiscal year shall not exceed the amount appropriated for the fiscal year two years
immediately preceding that current fiscal year by more than fifty percent of the sum of

the following:
(1) the average annual percentage rate of change in the personal

incomes of State residents for the three calendar years preceding the calendar year

during which the immediately preceding fiscal year began; plus
(2) the percentage equal to the annual percentage rate of change in the

State population for the three calendar years preceding the calendar year during which

the immediately preceding fiscal year began.
(b) An appropriation that exceeds the limit under (a) of this section may be

1- CSHJR 9(JUD)
New Text Underlined IDELETED TEXT BRACKETED]
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made for any public purpose upon affirmative vote of at least three-fourths of the
members of each house of the legislature. The total amount of appropriations under
this subsection made for a fiscal year may not exceed two percent of the amount
appropriated for the fiscal year two years preceding the fiscal year for which the
appropriations are made.
(c) Calculations made under (a) or (fc) of this section shall not include
(1) an appropriation to the Alaska permanent fund established in

Section 15 of this article;
(2) an appropriation of Alaska permanent fund income for payments of

permanent fund dividends to Stale residents;
(3) an appropriation to meet a state of natural disaster declared by the

governor as prescribed by law;
(4) an appropriation to the budget reserve fund established in Section

17 of this article;
(5) an appropriation of State general obligation and revenue bond

proceeds;
(6) an appropriation required to pay obligations under revenue bonds

issued by the State;

(7) an appropriation of money received from the federal government;

(8) a reappropriation of money already appropriated under an
unobligated appropriation that is not void under Section 13 of this article;

(9) an appropriation of money for expenditure by a State agency to
provide services to another State agency that has also received an appropriation of the

same money;
(10) an appropriation of money held in trust by the State for a

particular purpose; and
(11) an appropriation made under (b) of this section.

* Sec. 2. Article XV. Constitution of the State of Alaska, is amended by adding a new
section to read:

Section 30. Application; Reconsideration of Appropriation Limit, (a) The
2004 amendment relating to an appropriation limit (art. 1X, sec. 16) first applies to

CSHJR 9(JU1>) -2-
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appropriations made for fiscal year 2006 and applies thereafter.
(b) The lieutenant governor shall place the ballot title and proposition for the
2004 amendment relating to an appropriation limit (art. X, sec. 16) on the ballot again
at the general election in 2010 and every six years thereafter unless it is rejected. If
the majority of those voting on the proposition rejects the amendment. Section 16 of
Article IX is repealed on the date the election is certified.
*See. 3. The amendments proposed by this resolution shall be placed before the voters of
the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the
State of Alaska, and the election laws of the state.

S CSHJR 9(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



MEMORANDUM

TO: Vanessa Tondini
House Judiciary Aide

FROM: Kelly Huber
Representative Bill Stoltze

DATE; January 24, 2004
SUBJECT: JUD CS for HIR 9

Following the meeting, Representative Stoltze and 1sat down to discuss changes needed
in the bill. The following are our suggestions.

In the exemptions:

Add trust funds (like the mental health trusts)
Add “natural” to subsection (3) for natural disasters
Delete “obligation bonds,” on line 12 in subsection (6)

Most importantly, ask Tam for to clarify the language in section (c) as we discussed
earlier. At this time the sponsor does not want to make substantive changes just

clarification.

Also, we need to add language (probably to (a) on page I)that indicates should an
override be accomplished, that added amount above the limit, is NOT included in that
year’s base for calculating the limit in the future. This is not specified ai" "hcre in the

bill and needs to be.

1am aware that Representative Ogg has requested tuition AND student fees be excluded
from the cap, and the override vote lowered along with deletion of the 2% additional cap;
however, at this time Representative Stoltze thinks additional discussion on these topics
Is necessary before an amendment is offered.



Another change 10CS

Subject: Another change to CS
ate: Tue, 27 Jan 2004 11:07:34 -0900
From: Kelly Huber <Kelly_Huber@Ilegis.state.ak.us>
To: Vanessa Tondini <Vanessa_Tondini@legis.state.ak.us>

Morning Vanessa,

There is one mare ch?_nge needed to the upcominﬁ R9JUDCS. In the
exemptions section, lines 11-12, section” (6) should read:

"an appropriation required to pay obligations under revenue bonds issued
by thgpstar%e;" ] ey !

Tnanks for making this change as well.
Let me know if you have questions. Kelly

ol 1 2/2/2004 11:53 AM


mailto:Kelly_Huber@legis.state.ak.us
mailto:Vanessa_Tondini@legis.state.ak.us

LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

State Capitol
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St.,, Rm. 329

MEMORANDUM January 27, 2004

SUBJECT: Spending limit CSHJR 9(JUD); version B

TO: Representative Lesil McGuire, Chair, House Judiciary Committee
Attn: Vanessa Tondini, Committee Aide

FROM: Tamara Brandt Cook
Director

Here is a draft in response to your request for some specific changes to CSHIR 9( );
version X. Note that I have also simplified the title to refer only to “appropriation limit"
and not a "spending limit" as it is only appropriations that are restricted in this proposal.

In addition you asked me to try to clarify subsection (c) of that draft. In an effort to do
s0, 1moved subsection (c) up to (b) and placed the list of exemptions at the end with the
lead in language changed to, "Calculations made under (a) or (b) of this section shall not
include..." This should make it more clear that the exempted appropriations arc not to be
considered for any purpose when applying the appropriation limit.

TBCmicd
04-087.mcd

Enclosure



WORK DRAFT WORK DRAFT WORK DRAFT

23-L50435VB
Cook
1/27/04

CS FOR HOUSE JOINT RESOLUTION NO. 9(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES STOLTZE, Kobring, Rokeberg

A RESOLUTION

Proposing amendments to the Constitution of the State of Alaska relating to an
appropriation limit.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article IX, sec. 16, Constitution of the State of Alaska, is repealed and
readopted to read:

Section 16. Appropriation Limit, (a) Appropriations made for a current
fiscal year shall not exceed the amount appropriated for the fiscal year two years
immediately preceding that current fiscal year by more than fifty percent of the sum of
the following:

(1) the average annual percentage rate of change in the personal
incomes of State residents for the three calendar years preceding the calendar year
during which the immediately preceding fiscal year began; plus

(2) the percentage equal to the annual percentage rate of change in the
State population for the three calendar years preceding the calendar year during which

the immediately preceding fiscal year began.
(b) An appropriation that exceeds the limit under (a) of this section may be

s CSHJR 9(JUD)
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made for any public purpose upon affirmative vote of at least three-fourths of the
members of each house of the legislature. The total amount of appropriations under
this subsection made for a fiscal year may not exceed two percent of the amount
appropriated for the fiscal year two years preceding the fiscal year for which the
appropriations are made.
(c) Calculations made under (a) or (b) of this section shall not include
(1) an appropriation to the Alaska permanent fund established in

Section 15 of this article;
(2) an appropriation of Alaska permanent ftmd income for payments of

permanent fund dividends to State residents;
(3) an appropriation to meet a state of natural disaster declared by the

governor as prescribed by law;
(4) an appropriation to the budget reserve fund established in Section

17 of this article;
(5) an appropriation of State general obligation and revenue bond

proceeds;
(6) an appropriation required to pay obligations under revenue bonds

issued by the State;

(7) an appropriation of money received from the federal government;

(8) a reappropriation of money already appropriated under an
unobligated appropriation that is not void under Section 13 of this article;

(9) an appropriation of money for expenditure by a State agency to
provide services to another State agency that has also received an appropriation of the

same money;
(10) an appropriation of money held in trust by the State for a

particular purpose; and
(11) an appropriation made under (b) of this section.

* Sec. 2. Article XV, Constitution of the State of Alaska, is amended by adding a new
section to read:

Section 30. Application; Reconsideration of Appropriation Limit, (a) The
2004 amendment relating to an appropriation limit (art. IX, sec. 16) first applies to

-9-
New Text Underlined [DELETED TEXT BRACKETED]



