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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

I(:907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
AX §907) 465-2029 ~ Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 12S 6th St., Rm. 329
MEMORANDUM April 12,2004
SUBIJECT: Change to CSHB 490(JUB) (Work Order No. 23-GH2070\D)
TO: Representative Lesil McGuire,
Chair of House Judiciary Committee
Attn: Vanessa Tondini
FROM: Barbara R. Craver

Legislative Counse'

Enclosed is a final of CSHB 490(JUD). The version contains some technical changes
that were apparently overlooked by the governor’s drafting attorneys. Three sections
were added to deal with a contingent repeal of AS 23.20.520(10) contained in section 33,
chapter 122 of the 1977 session laws. Tiese three sections, bill sections 10, 15, and 16,
will operate only if the contingency described in the 1977 Act occurs. Also, in the title,
"admissibility" was changed to "binding effect" to reflect the amendment in sec. 8 more

accurately.

If I may be of further assistance, please advise.

BRCrmed
04-391.nied

Enclosure



AAKASTATELEISATURE

Rep. Lesil McGuire, Chair

Egg I_(r)nmm%rlfrtrj]erson,V|cc-Cha|r S?ate Captlo, Room 20
Rep. Dan Ogg ’ Jonean, AK 99881-1189
Rep. Ralph Samuels (907) 465-4990

Rep.' Le. Gam Fax (907) 465%6592

Rep. Max Grucnherg

House Judiciary Com m ittee

Memorandum

To: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: April 7, 2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-
GH2070\A, HB 490, incorporating the attached conceptual amendment. The bill was passed

out of committee today.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you arc hereby notified that any review, dissemination, or copying of (he information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.



C(jvialp)ual woa\ o+ (-

N "Rgp- Kcb6iairb [IWd<?
Vaty 2,iM | 1A-; jajftj 2, Jjht 3 2a”e 3, L'nol

fw m id ib”™/ifcurG -M - cwioj rt-jerDuce. Id
"pd/IYVPrMiip" (licludeg at! -fupC3 of
oMutnef5b'p5> (pOA'tvm'nips, iMtteof Mdrierskips,

PUod lirvnted lia U fy p& dwerdm pi).



Frank H. Murkowski, Governor

DEPARTMENT OF LAW SNEAD  ALASIA CoB11.CBCD
PHONE : (QONB6-330
OFFICE OF THEATTORNEY GENERAL FAX: o275

March 25, 2004

Representative Lesil McGuire
Chair, House Judiciary Committee
Alaska State Legislature

State Capitol, Room 118

Juneau, Alaska 99801

Re: HB 490 - "An Act relating to the release of employment security records, to the admissibility
ofdeterminations and decisions regarding unemployment compensation benefits, and to
contributions, interest, penalties, and payments under the Alaska Employment Security Act;
providing that property under the Alaska Employment Security Act is not subject to the Uniform
Unclaimed Property Act; and providing for an effective date."

Dear Representative McGuire:

| am writing this letter to request that you schedule the above bill for a hearing at your
earliest convenience.

Ifyou have any questions, please feel free to contact me.
Sincerely,

GREGG D. RENKES
ATTORNEY GENERAL

DWM/Ico

cc: Mike Tibbies, Legislative Director, Office of the Governor
Deborah Behr, Legislation and Regulations Attorney, Department of Law
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Frank H. Murkowski P.O. BOX 110001
juneau. Alaska 99811-0001
Governor (907) 465-35C0
FAX (907) 465-3532

GOVERNOR@GOV.STATEAKUS
State of Alaska VWWW.GOV.STATEAK. US

OFFICE OF THE GOVERNOR

Juneau

February 13, 2004

The Honorable Pete Kott
Speaker of the House

Alaska State Legislature
State Capitol, Room 208
Juneau, AK 99801-1182

Dear Speaker Kott:

Under the authority of article I, section 18, of the Alaska Constitution, |
am transmitting a bill relating to the: (1) the release ofemployment security
records for law enforcement purposes; (2) administrative hearing decisions on
unemployment benefits; and (3) federal compliance and other technical
corrections to the Alaska Employment Security Act.

This bill would allow the Department of Labor (DOL) to release
employment security records to a state district attorney, a municipal attorney,
a United States attorney, and the Federal Bureau of Investigation for use in
criminalinvestigations and prosecutions. Under current law, employment
security records are confidential for criminal investigation and prosecution

purposes.

This bill would codify the Alaska Supreme Court’s decision in Manning v.
Alaska Railroad Corporation. 853 P.2d 1120 (Alaska 1993). In that c. se, the
court held that the commissioner of DOL’s decision granting the plaintiff
unemployment benefits did not automatically require a finding of wrongful
termination in a later court case. Unemploymentclaims rarely provide an
incentive for the employer to participate, much less spend a significant amount
of time and money investigating the facts and bringing those facts to the
attention of the hearing officer. Employers have little incentive to participate in
an unemployment benefits claim hearing since their bottom line is only
marginally affected by the outcome. This gives an employee the opportunity to
receive a favorable decision in an uncontested unemployment benefits claim
and unfairly leverage that decision against the employer in a later court case.

Finally, the bill makes a number of changes to bring Alaska law into
compliance with federal law, resolves conflicts in Alaska statutes and makes
other technical amendments. Other changes include provisions dealing with
payment and collection of unemployment taxes by DOL from employers,
expanding the ability of DOL to collect overpayments ofunemployment


mailto:GOVERNOR@GOV.STATE.AK.US
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The Honorable Pete Kott
Februaiy 13, 2004
Page 2

compensation benefits on behalf of other states, clarifying which health
professionals are excluded from the Alaska Employment Security Act, and
clarifying that the definition of “wages” does notinclude education assistance
Ofthese, the principal change would remove the requirement that
unemployment compensation be deposited into the unclaimed property fund.
Federal law requires such funds to be deposited into the unemployment
insurance trust fund.

| urge your prompt and favorable action on this measure.

Sincerely yours,

Frank H. Murkowsk
Governor

Enclosure



FISCAL NOTE

SYATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title: "An Act relating to...

the Alaska Employment Security Act..."

Sponsor:

Requester:

Fiscal Note Number: J
Bill Version:

(H) Publish Date: 2/16/04
Department:
RDU;
Component:

HB490

Labor and Workforce Devolopment
Employment Security
Unemployment Insurance

Component Number:

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.
FY 2006

OPERATING EXPENDITURES FY 2005

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

Capital expenditures

CHANGE IN REVENUES ( ) ~T
FUND SOURCE

0.0

(Thousands of Dollars)

227*

FY 2007 FY 2008 FY 20

0.0 0.0

(Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY2004) cost:

0.0

None

0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This technical legislation will have no fiscal impact on the department.

Thomas W. Nelson, Director
Employment Security Division

Prepared by:
Division

Greg O'Claray, Commissioner

Phone 465-593

09

0.0

0.0

3

FY 2010

0.0

0.0

Date/Time 12/29/03 3:34PM

Data 12/29/2003

Approved by:
Agency

(Revised 12/2003 OMB)

Department of Labor and Workforce Development

Page 1of 1



HOUSE BILL 490

“AN ACT RELATING TO THE RELEASE OF EMPLOYMENT

SECURITY RECORDS, TO THE ADMISSIBILITY OF

DETERMINATIONS AND DECISIONS REGARDING UNEMPLOYMENT
COMPENSATION BENEFITS, AND TO CONTRIBUTIONS, INTEREST,
PLENALILIES, AND PAYMENTS UNDER THE ALASKA EMPLOYMENT
SECURITY ACT; PROVIDING THAT PROPERTY UNDER THE
ALASKA EMPLOYMENT SECURITY ACT IS NOT SUBJECT TO THE
UNIFORM UNCLAIMED PROPERTY ACT; AND PROVIDING FOR AN

Section 1:

Section 2:

EFFECTIVE DATE.”

SECTIONAL ANALYSIS
OFFICE OF THE ATTORNEY GENERAL

Currently under AS 23.20.110(g), when the Employment
Security Division (“ESD™) provides employment security
records to officers and employees of another state agency or a
federal agency, the officers and employees must, keep
employment security records confidential. This section would
amend AS 23.20.110(g) to add that when ESD provides
employment security records to officers or employees of a
municipal agency, the municipal officers and employees must
also keep the records confidential. This amendment is necessary
because under section 2 of the bill, ESD will be providing
employment security records to municipal attorneys when they
need them for criminal investigations and prosecutions.

This section will allow ESD to release employment security
records for criminal investigations and prosecutions. ESD
periodically receives requests for employment security records
from the U.S. Attorney’s Office, the District Attorney's Office,
municipalities, and the FBI for purposes related to criminal
investigations and prosecutions. Under AS 23.20.110,
employment security records are confidential and does not allow
the release of these records for criminal investigations or
prosecutions purposes, except for employment security fraud
cases. The U.S. Department of Labor has approved the
amendment to allow ESD to release confidential employment
security records for criminal investigation and prosecution
purposes. Other states have allowed the release of these records
for criminal investigation and prosecution purposes.

HB 490: Sectional Analysis

Page 10f3



Section 3:

Section 4:

Section 5:

Section 6:

Section 7:

Section 8:

This section would amend AS 23.20.115. AS 23.20.115
provides that it is a class B misdemeanor for an officer or
employee of the state or a federal agency to make an
unauthorized disclosure of employment security records. The
amendment to AS 23.20.115 adds that it is a class B
misdemeanor for an officer or employee of a municipality to
make an unauthorized disclosure of employment security

records.

This section amends AS 23.20.225(e) to remove reference to the
provisions of Department of Revenue law regarding disposal of
abandoned property and authorizes the Department of Labor and
Workforce Development to adopt regulations providing for the
distribution of unclaimed excess contributions. Federal law
requires that unclaimed excess contributions be deposited back
to the Ul Trust Fund rather then the state’s general fund.
Consequently, unclaimed excess contributions do not fall under
the provisions of AS 34.45.110 - AS 34.45.430.

Under the Employment Security Act, officers and employees of
a corporation may be liable for employment security taxes if the
corporation fails to pay the taxes. This section will add that
members, managers and employees of a limited liability
company (“LLC™) may be liable for employment security taxes
ifthe LLC fails to pay the taxes.

This section will allow a member, manager, or employee of a
LLC to appeal a determination of tax liability.

Currently under AS 23.20.390(e), ESD can only recover, on
behalf of another state, unemployment compensation benefits
that a person fraudulently obtained. This bill would amend AS
23.20.390(e) to allow ESD to collect, on behalfofanother state,
any benefits to which a person was not entitled, even those that
were not fraudulently obtained. This bill would bring Alaska
into conformity with the Interstate Reciprocal Overpayment
Recovery Arrangement.

AS 23.20.497 currently provides that unemployment
compensation decisions are not admissible in another action or
proceeding.  This amendment will clarify that under AS
23.20.497 unemployment compensation decisions are not
admissible in an arbitration proceeding.

HB 490: Sectional Analysis

Page 2 of 3



Section 9:

Section 10:

Section 11:

Section 12;

Section 13:

Section 14:

This section would amend AS 23.20.520(10), which defines
“employing unit,” to include a limited liability company.

This section defines “municipal agency.”

This section will bring the Employment Security Act into
alignment with the Federal Unemployment Tax Act (“FUTA™)
by clarifying which health professionals are excluded from the
definition of employment. Under FUTA, employed student
nurses and medical interns are exempt from FUTA. This
section would amend AS 23.20.526(a)(16) to similarly provide
that student nurses and medical interns are exempt from the
Employment Security Act. Therefore employers will not have
to pay employment security taxes for these employees and these
employees will not be able to collect unemployment benefits.

This section would amend AS 23.20.530(b) by adding a new
paragraph that provides an exclusion from the definition of
wages of payments or benefits provided by an employer under a
plan to provide educational assistance to its employees. FUTA
already provides for this exclusion from its definition of wages
so this section brings the Employment Security Act into
alignment with FUTA.

This section provides a conforming amendment to section 4.
The proposed amendment to AS 34.45.760(14) provides that for
puiposes of the Uniform Unclaimed Property Act, “property”
does not include unclaimed excess contributions under the

Employment Security Act.

The Act would take effect immediately under AS 01.10.070(c).

HB 490: Sectional Analysis

Page 3 0f 3



HB 490/SB 342

Mr. Chairman, members of the committee: My name iS Tom Nelson, |am the
Director of the Employment Security Division, Alaska Department of Labor and
Workforce Development. | will be speaking to sections 4-7, 9, & 11-13 of House Bill
490, and I understand representatives of the Department of Law will be addressing the

other sections of this legislation.

The proposed statute changes are largely housekeeping and clarification of existing
statute. The changes provide Alaska language alignment with federal law and will bring
us into compliance with the unemployment insurance overpayment arrangement we have

with other states.

Section 4 authorizes the department to adopt regulations providing for the distribution of
unclaimed excess contributions.

Sections 5, 6, & 9 clarifies statute by adding the terms manager and limited liability
company to existing definitions.

Section 7 brings Alaska into conformity with the Interstate Reciprocal OveqDaymenl
Recovery Arrangement (IRORA) and provides the Employment Security Division the
ability to collect unemployment insurance overpayments on behalfof other states caused
by reasons other than fraud. States participating in this agreement already provide this

service to Alaska.

Section 11 aligns Alaska language with federal law by clarifying which health
professionals are excluded from the definition of employment. Only student nurses and
medical interns arc excluded and this clears up existing language.

Section 12 clarifies language that provides an exclusion From the definition of wages of
payments or benefits provided by an employer for purposes of educational assistance to
its employees. Federal law already provides this exclusion from their definition of

wages.

Section 13 removes reference to the provisions of Department of Revenue law regarding
disposal of abandoned property. Federal law requires that unclaimed excess
contributions be deposited back into the Trust Fund.

Thank you for the opportunity to testify. I will be happy to answer any questions.
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Date Referred to Committee: February 16, 2004 FURTHER REFERRALS:
Date of Committee Action: tfh u a k u M i

The JUDICIARY Committee considered: HB 513
HOUSE BILL NO. 513 CSED NAME CHANGE/DRIVER'S LIC.SUSPENSION

"An Act relating to the enforcement of support orders through suspension of drivers' licenses; changing the
name of the child support enforcement agency to the child support services agency; amending Rules 90.3 and
90.5, Alaska Rules of Civil Procedure; and providing for an effective date."

Recommends it he replaced with HCS or [ ]CSfor ( )
For Senate Bills with new title: [ ] Technical Title [ ] New Title: HCR jXJ Same Title [ T New Title

[ ] attach amendments
[ ] add new referral to Committee
[ ] Letterof Intent Committee
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number 1
2004 LEGISLATIVE SESSION Bill Version: HB 513
( Publish Date: 2/16/2004
Revision Date/Time (Note if correction): Dept. Affected: Revenue
Title CSED Name Change/ 'RDJ _ Revenue Programs & Services
Driver's License Suspension " Component Child Support Enforcement
Sponsor Representative Kott
Requester House Judiciary Component No. ]Jl
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | 1 1

ICHANGE IN REVENUES ( ) ! |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
There will be no measurable fiscal impact from this legislation. The driver's license suspension portion of

the bill will save staff time which will allow the staff to be work license suspension action in a more timely

manner.

Phone (907) 269-6802
Date/Time 2/23/04 9:26 AM

Date 2/23/2004

Prepared by:  John Mallonee
Division Child Support Enforcement

Approved by:  Steve Porter, Deputy Commissioner
Agency Department of Revenue

(Revised 12/2003 0MB) Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number :

2004 LEGISLATIVE SESSION Bill Version: HB513-ACS-TC-2-23-04
(Q Publish Date:

Revision Date/Time (Note if correction): Dept. Affected:

Title CSED Name Change/ ‘BRU Alaska Court System
Driver's License Suspension Component Trial Courts
Sponsor Representative Kott

Requester Component No.
Exponditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | |

ICHANGE IN REVENUES ( ) | | | | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is Included In the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 513.

Prepared by:  Doug Wooliver Administrative Attorney Phone 463-4750
Division Alaska Court System Date/Time 2/23/04 11:35 AM
Approved by: Stephanie Cole Administrative Director by Doug Wooliver Date 2/23/2004
Agency Alaska Court System

(Revisod 9*2003 OMB) Page 1of_ 1



Alaska State Legislature

Session: (Jun-May) Interim: (June-Dec)

Slate Capitol. Room 208 716 West 4th Avenue, Suite 600
Juneau, AK 99801-1182 Anchorage, AK 99501-2133
(907) 465-3777 "?1 ‘ (907) 269-0155
Fax (907) 465-2819 =y- t~ /7 (907) 269-0154 Fax
o4 s
A -
Pete Kott

Speaker of the House

Date: February 17, 2004
From: Representative Pete Kott

To:  Representative Lesil McGuire, Chair
House Judiciary Committee

Re:  HB 513, “CSED name change/driver’s license suspension”

| respectfully request that House Bill 513 be scheduled for a hearing in the House
Judiciary Committee at your earliest convenience. Attached to this memo are the

following:

1 HB513
2. Sponsor Statement
3. Sectional Analysis /rpo follow)

If you have any questions please feel free to contact me personally, or my staff,
John Main, at ext. #3777.



Alaska State Legislature

Interim: (June-Dee)

Session: (Jon-May)

Slate Capitol, Room 208 716 West 4th Avenue, Suite 600
Juneau, AK 99801-1182 Anchorage, AK 99501-2133
(907) 465-377-7 (907) 269-0155
Fax (907)465-2819 (907) 269-0154 Fax

Pete Kott

Speaker of the House

SPONSOR STATEMENT

HR 513

“An Act relating to the enforcement of support orders through suspension of
driver’s licenses; changing the name of the child support enforcement agency to the
child support services agency; amending Rules 90.3 and 90.5, Alaska Rules of Civil

Procedure; and providing for an effective date.”

HB 513 changes the name from “Child Support Enforcement Division” to “Child
Support Services." This change will foster positive public and client attitudes about child

support payments.

HB 513 also closes an expensive and time-consuming loophole in CSED’s
licensing program. When an obligor signs a payment agreement, the agency must release
the obligor’s driver’s license. If the obligor fails to comply with the payment agreement,
the agency can revoke that release. However, before the obligor's license can be
suspended, the agency must go through the entire notice and review process again. This
legislative proposal would allow the agency to suspend an obligor’s driver’s license after
revoking a release of the license because the obligor failed to comply with the payment
agreement, without going through the entire review process again. Instead, the obligor
would have 30 days to request ajudicial review of the decision revoking the release,
Law must hold the judicial review held within 20 days after the review is requested. This
would simplify the process by which a release can be revoked while at the same time
ensuring an obligor receives due process before the license is actually revoked. CSED’s
ability to use this option to suspend for noncompliance would be limited to five years. In
other words, if the obligor has been complying with a payment plan for five years, but
then becomes noncompiiant, CSED would not be able to automatically suspend, and must

restart the more lengthy suspension process.

This legislation will show that CSED is a service-oriented agency dedicated to
serve the public in a positive and informative manner, while at the same time, closes a
loophole that has allowed individuals to use the system to the determent of their children.
| respectfully request the committee’s favorable consideration of HB 513.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 ~Juneau, Alaska 99801-1182
Deliveries to: 129 6th St,, Rm. 329

Mail Stop 3101

MEM O RAND U M February 19, 2004

SUBJECT Child Support Enforcement Agency Name Change and Driver's
License Suspension (HB 513)

TO: Representative Pete Kott
Attn: John Main

FROM: Jean M. Mischel

Legislative Coun

You have requested a sectional summary of the above-described bill.

As apreliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its

contents.

Section 1. Changes the name of the child support enforcement agency to "child support

services" agency.

Section 2. Deletes language pertaining to a payment schedule for purposes of
maintaining and compiling a list of obligors who have a driver's license and who are not

in substantial compliance with a support order.

Section 3. Adds driver's license release revocations, added in another section of this bill,

for child support enforcement purposes.
Sectlon 4. Deletes reference to payment schedules for revocation release purposes.

Section 5. Deletes a restriction on release of drivers license and adds a provision
regarding refusal of the agency to release a driver's license. Also adds a cross-reference
to new sections added by the bill and deletes some of the notice requirements. Deletes
opportunity to seek a court finding of compliance with a subpoena and warrant for child

support.

Section 6. Adds limiting language to a request for judicial relief from an agency’s

decision.

Sectlon 7. Adds across-reference to new sections in the bill pertaining to a revocation of

release of a driver's license as an exception to evidence of substantial compliance.



Representative Pete Kg
February 19, 2004
Page 2

Sectlon 8. Adds two new sections pertaining to a release and revocation of a release of a
driver's license, including failure to be in substantial compliance with a payment schedule

or for delay caused by the agency.

Section 9. Adds a new section to the uncodified law regarding an indirect court rule
amendment to Rule 90.3, Alaska Rules of Civil Procedure due to the name change in the

bill.

Section 10. Adds a new section to the uncodified law regarding an indirect court rule
amendment to Rule 90.5, Alaska Rules of Civil Procedure due to the name change in the

bill and the change to judicial procedure.

Section 11. states that a 2/3 vote of the legislature is not required for a Rule 90.3

amendment.

Section 12. Adds a revisor's instruction to make conforming amendments as a result of

the agency name change in the bill.

Section 13. states that sections 2-8 of the bill are effective only on the condition of a 2/3

vote of the legislature.
Section 14. Adds an effective date.

.IMMuned
04-206.med






c OUSECOMMITTEE REPOE

ggtte Referred to Committee: February 16,2004 FURTHER REFERRALS:
Date of Committee Action:.

Tlie JUDICIARY Committee considered: HB 514
HOUSE BILL NO. 514 CHILD SUPPORT ENFORCEMENT/ CRIMES

"An Act relating to child support modification and enforcement, to the establishment of paternity by the child
support enforcement a?ency, and to the crimes of criminal nonsupport and aiding the nonpayment of child
support; amending Rule 90.3, Alaska Rules of Civil Procedure; and providing for an effective date."

Recommends it be replaced with [ ]FHCS' or [X]CSfor  HftSl-4- idub i
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[ 1 attach amendments
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2004 LEGISLAT'VE SESSION Bill Version: HB 514
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Administration
TitJe An Act relating to child support enforcement RDU Risk Management
Component Risk Management
Sponsor Rep. Kott, Coghill, et al
Requester Component No. 71
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous . . .
TOTAL OPERATING °

ICAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate) . . .
TOTAL

Estimate of any current year(FY2004) cost: 0.0
Mark this box (X) If funding for this bill Is Included In the Governor’s FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary
(Attach a separate page if necessary)
State civil liability exposure and the amount Risk Management might ultimately pay in future liability claims
could be significantly impacted by the proposed AS 25.27.020(f) enabling CSED investigators to exercise

powers of peace officers including carrying firearms.

The authority to carry firearms in the performance of duty is one of, if not the highest, liability risk activity of
all state agency operations. The use of deadly force with its inherent ability to inflict catastrophic injury has
the potential to generate enormous tort liability exposure. The state paid its largest individual personal
injury claim of $7.3 million (not including significant defense costs) for settlement of neck down paralysis of
an individual (later discovered to be unarmed) shot after apparently failing to respond to a trooper’s
command.

Phone 465-5723
Date/Time 2/23/04 8:16 AM

Date 2/23/2004

Prepared by:  Brad Thompson, Director
Division Risk Management

Approved by:  Mike Miller, Commissioner
Agency Department of Administration
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ANALYSIS CONTINUATION

it is arguably less likely that any action by an individual child support enforcement agency investigator
should evolve into such a serious incident, yet the state has paid less significant damages for alleged
improper use of a weapons arising from confrontations escalating from routine traffic stops.

Should this statutory change be implemented, it is strongly urged the required minimum level of
experience be the same required of all other state police professionals (Alaska Police Standards Council)
and that significant effort be first committed to the development of policies and procedures for the training,
monitoring and supervision of all investigators before permission is actually granted under this new

authority to carry firearms.

No actual cost is explicitly presented but, in future fiscal years, Risk Management's liability premium
assessments to the Department of Revenue will reflect any costs actually realized by this new exposure as
premiums charged each agency are developed from actual claims expenses incurred.

The extent of such cost is difficult to forecast due to the uncertainty of claim that may be filed, ihe severity
of damages that could be awarded, or the amount of litigation costs incurred defending future liability
claims related to this new activity. The fiscal impact is indeterminate for a low frequency yet potentially high

severity risk.
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STATE OF ALASKA Fiscal Note Number:

2004 LEGISLATIVE SESSION Bill Version: HB514-ACS-TC-2-24-04
() Publish Date:

Revision Date/Time (Note if correction); Dept. Affected;

Title Child Support Enforcement/Crimes BRU Alaska Court System
Component Trial Courts

Sponsor Representative Kott

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING ft . f L ft ft

ICAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) | | | | | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL ft ft ft ft * ft
Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included In the Governor's FY 2005 budget proposal: [
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
House Bill 514, in part, raises from a misdemeanor to a felony the crime of criminal nonsupport in cases where the

obligor is $10,000 or more in arrears in child support payments or has made no payments for a period of 24 months
or more. According the the Child Support Enforment Division (division), approximately 15,000 Alaskans fall into that
category. If felony proceedings were to be brought against even a small percentage of these persons then the impact
on the court would be significant. However, the existing crime of criminal nonsupport has been charged very
infrequently. The division testified that it plans to continue that tradition and estimates that it would file 6 to 12 felony
cases a year under this bill, Given this history and the divisions plans for the future, the court would not anticipate a
significant fiscal impact from the passage of this bill. However, if this crime is charged more regularly then the court

system may return to the legislature for additional funding.

Phone 463-4750
Date/Time 2/25/04 3:52 PM

Date 2/25/2004

Prepared by:  Doug Wooliver Administrative Attorney

Division Alaska Court System

Approved by: Stephanie Cole Administrative Director by Doug Wooliver
Agency Alaska Court System
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Title "An Act relating to child support modification and RDU CRIMINAL & CIVIL
enforcement, to Ihe establishment of paternity by the chiids u p p o rt.. Component Criminal Justice Litigation, Torts &
Sponsor Representative Kott Workers' Comp. Collections & Supp
Requester House Judiciary Committee Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING
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ICAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) | ! ! | !

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1007 Interagency Receipts

1141 RCA Receipts
TOTAL Fekkkkk mr fosftiosit m&

Estimate of any current year (FY2004) cost: 0.0

Mark this box (X) if funding for this bill Is included in the Governor's FY 2005 budget proposal: |

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
Sections 1-6 amend the statutes relating to criminal nonsupport and aiding and abetting nonsupport. The

bill increases each offense to a felony if certain conditions are met. Also, the bill eliminates the requirement
that the children be under the age of 18, thus allowing CSED to pursue criminal non support for children
who have turned 18 but are still subject to a support order for adult disabled children.

Section 9 permits CSED investigators to be peace officers and carry firearms. Section 12 amends the
statute relating to the modification of administrative support orders to eliminate the requirement that there
be a material change in circumstances before a modification is granted if more that three years have

passed since the order was last issued or modified.
Passage of this legislation will have an indeterminate fiscal impact on law. Any time a penalty is raised

Phone 465-3673

Prepared by:  Kathryn A. Daughhetee, Director
Date/Time 2/22/04 12:32 PM

Division Administrative Services -
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 2/22/2004
Agency Department of Lav;
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ANALYSIS CONTINUATION

from a misdemeanor to a felony, itls more time and resource Intensive to prosecute. Additionally, CSED investigators acting as
"peace officers" and carrying firearms increases tort liability exposure for the State which raises fiscal Implications that we are

similarly unable to quantity.
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DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY .
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 ~Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to; 129 6th St., Rm. 329
MEMORANDUM March 2, 2004
SUBJECT Peace Officer Powers of Child Support Investigators in

CSHB 514(JUD) (Work Order No. 23-LS1639A))

TO Representative Lesil McGuire
Attn: Vanessa Tondini

FROM: Gerald P. Luckhaupt
Legislative Counselc

You have asked if the Committee's change to the language relating to the peace officer
powers of child support investigators might have unintentionally broadened those

powers.1

In HB 514, AS 25.27.020 was amended to add a new subsection relating to the authority
of child support investigators:

() The agency may employ investigators who may exercise the power of
peace officers when those powers are specifically granted by the agency to
that investigator. Peace officer powers granted by the agency under
this subsection may be exercised only when necessary for the
enforcement of child support laws and regulations. An investigator
granted and who is exercising peace officer powers under this subsection
may carry a firearm only if the investigator

(1) has completed at some time a peace officer training academy program
approved by the commissioner of public safety; and

(2) has met annual firearm certification requirements that are equivalent
to those required by the Department of Public Safety.

The Committee changed the highlighted language to the following:

(0 The agency may employ investigators who may exercise the power of
peace officers when those powers are specifically granted by the agency to
that investigator. Peace officer powers granted by the agency under
this subsection may be exercised for protection in the line of duty. An

1Jean Mischel referred your question to me for response.
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investigator granted and who is exercising peace officer powers under this
subsection may carry a firearm only if the investigator

(1) has completed a peace officer training academy program; and

(2) has met annual firearm certification requirements that are equivalent
to those required by the Department of Public Safety.

The first sentence of proposed AS 25.27.020(f) in HB 514 allowed the agency to grant
child support investigators peace officer powers. The second sentence of that subsection
in HB 514 limited the exercise of those peace officer powers to "only when necessary for
the enforcement of child support laws and regulations." Under CSHB 514(JUD) the
grant of authority remains the same in the first sentence. The second sentence of
AS 25.27.020(0 of CSHB 5JA(JUD) no longer contains a limitation on the exercise of
those powers granted in the first sentence. In my opinion, the second sentence of
AS 25.27.020(0 does not provide a limitation on the peace officer powers of child
support investigators but merely provides an additional observation that child support
investigators may exercise their peace officer powers for "protection in the line of duty."2
Under CSHB 514(JUD) it appears that, if granted by the agency, child support
investigators have peace officer powers that are not limited in any manner. Thus, these
investigators may be able to generally enforce state laws, including traffic laws, at all

times without limitation.

If it was the Committee's intention to only provide child support investigators with
limited peace officer powers then the first two sentences of AS 25.27.020(f) in the
original bill reflect the legislature's most recent actions in this regard.3 If it was the
Committee's intention to merely give child support investigators the authority to cany
firearms for self-defense or personal protection while on duty,4 then this could be
accomplished by allowing the investigators to obtain concealed handgun permits under
AS 18.65.700 - 18.65.790 and allowing them to carry those handguns while on duty.

GPL:med
04-251.med

21t is not clear who is to be protected in the line of duty. Does this statement refer to the
child support investigator as in "the child support investigator may exercise peace officer
powers for self-protection in the line of duty” or does it refer to third persons as in "the
child support investigator may exercise peace officer powers for the protection of persons

in the line of duty"?

3 AS 04.06.110 gives limited peace officer powers to ABC officers. The first two
sentences of proposed AS 25.27.020(f) of HB 514 follow the form of this statute.

4 And not to give those investigators the authority to make arrests, conduct warrantless
searches, and execute search warrants, among other peace officer powers.
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February 26, 2004

Representative Lesil McGuire
Chair, House Judiciary Committee
Alaska State Legislature

State Capitol (MS 3100)

Juneau, AK 99801

re:  House Bill 514 - Child Support

Dear Representative McGuire:

At the hearing of the House Judiciary Committee, held on Monday, February 23, 2004, a question
was raised concerning the standards used by courts to determine whether a parent’s failure to pay support
is “without lawful excuse” for the purpose of establishing liability for criminal nonsupport. As was
discussed at the hearing, the statute does not define "lawful excuse.” Courts generally address this issue as
a question of fact for thejury to resolve. However, in general, the “lawful excuse" analysis relates
primarily to whether the delinquent parent has the ability to pay child support. In many cases, the answer
to this question can turn on whether the parent is voluntarily unemployed or underemployed. Thus, a
second guestion was raised concerning the standards for determining whether a parent is voluntarily

unemployed or underemployed.
A. Voluntary Unemployment or Underemployment in Civil Litigation.

Voluntary unemployment is a concept generally raised in civil litigation to establish or modify a
child support order. Under Civil Rule 90.3, a “court may calculate child support based on a determination
of the potential income of a parent who voluntarily and unreasonably is unemployed or underemployed.”

See Alaska R. Civ. P. /0.3(a)(4).

Thus, there are two prongs to the finding of voluntary unemployment (or underemployment): (1)
the unemployment must be voluntary, and (2) it must be unreasonable under all of the circumstances. As

the court explained in Bendixen v. Bendixen, 962 p.2d 170 (Alaska 1998):

Not every voluntary act that has negative economic consequences amounts to voluntary unemployment.
The commentary to Rule 90.3 strongly suggests that, to be considered voluntarily unemployed, a parent
must engage in voluntary conduct for the purpose of becoming or remaining unemployed. Thus, the
commentary advises that the imputed eamings of voluntarily unemployed parents should be based on
their "potential income" and “job opportunities.” This wording obviously presupposes that some prospect
ofearning income or some opportunity to find employment actually exists.

Bendixen, 962 P.2d at 172.
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Because this is such a fact-intensive enquiry' and because ei ch case presents a unique set o f facts,
it is difficult to define specific facts which will automatically give rise to or negate a finding of voluntary
unemployment. However, some general rules and common fact patterns do emerge from the case law. For
example, evidence of bad faith is not required to establish voluntary unemployment. See Kowalski v.
KOW&ISkL 806 P. 2d 1368. 1370 (Alaska 1991). Likewise, the fact that a parent has no history of prior
earnings does not preclude a finding of voluntary unemployment:

Although prior employment can be an important factor in measuring underemployment, our cases do not
suggest that it is an indispensable element. To the contrary, the relevant inquiry under Civil Rule 90.3 is
simply whether a parent’s current situation and earnings reflect a voluntary and unreasonable decision to

earn less than the parent is capable of earning.
See Beaudoin v. Beaudoin, 24 p.3d 523, 528 (Alaska 2001).

As the Court pointed out in BeaUdom, 24 P.3d at 530, "[a]n important reason - if not the chief
reason - for imputing income to a voluntarily underemployed parent is to goad the parent into full
employment by attaching an unpleasant consequence (a mounting child support debt or, in certain cases
of shared custody, a reduced child support payment) to continued inaction.” S6€ BeaUdom, 24 P.3d at

530.

The following is alist of Alaska Supreme Court decisions in which the court discusses voluntary
unemployment or underemployment. As noted above, these cases do not (and, by the nature of the
enquiry, cannot) provide simple guidelines for deciding whether a parent is voluntarily underemployed.

They do, however, provide useful guidance for analyzing individual cases.

1. Patiee v. Paltee, 744 P.2d 65S (Alaska 1987). The court held that it was an abuse o f discretion for
the trial court, without considering all of the circumstances, to base its child support order on the existing

income o f a non-custodial father who voluntarily quit a well-paying job to return to school. The judge
should have considered the nature of and reasons for the changes and then determined whether, under all

the circumstances, the support amount should be reduced.

2. Patch v. PatCh, 760 P.2d 526 (Alaska 19S8>. The court affirmed a trial court’s finding of
voluntary unemployment where the father was suspended temporarily due to the suspension of his
driver’s license. Even though the suspension was not voluntary, the court must still consider all of the
circumstances, including the fact that the suspension was temporary and the father had other sources of

income available to him.

3. Nass V. Seaton, 904 p.2d 412 (Alaska 1995). The court held that a finding o f voluntary
unemployment was proper where self-employed machinist did not have a shop, did not advertise, did not
list a business phone, and was selective in work he did and for whom he worked.

4. Dunn V. Dunn, 952 p.2d 268 (Alaska 1998). The court held that the trial court did not err when it
imputed potential income, based on a finding of voluntary unemployment, where obligor had significant

investments and was able to work but chose not to do so.

5. Robinson v. ROblﬂSOﬂ, 961 P.2d 1000 (Alaska 1998). Where the obligor testified that he could
make three times as much if he had mechanic’s tools and the obligor had property that could be used as
collateral to buy these tools, his failure to seek a loan could be considered voluntary underemployment.
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6. Bendixen v. Bendixen, 962 P.2d 170 (Alaska 1998). Incarceration does not constitute voluntary
unemployment.

7. Maloney V. Maloney, 969 P.2d 1148 (Alaska 1998). Voluntary retirement from the military was

not considered voluntary unemployment where the parent had areasonable expectation of employment

opportunities outside of the military.

8. Lacker v. LaC“er, 993 P.2d 413 (Alaska 1999). Trial court did not err in imputing income to
parent based on her past earnings and college degree. Court found that parent was voluntarily unemployed

and could earn $ 11 per hour if she chose to work.

9. Beaudoin v. BeaUdom, 24 P.3d 523 (Alaska 2001). The father established a prima facie case that
the mother, who was no longer the primary custodian of the children, was capable of obtaining gainful
employment and was choosing not to work. The fact that the mother had no history of prior earnings or

employment did not preclude a finding of voluntary underemployment.

10. Fernau v. ROWdon, 42 P.3d 1047 (Alaska 2002). The court found that mother was not voluntarily
unemployed when she had been a homemaker for many years and decided to go back to school forjob
training so that she could be self-sufficient after the divorce.

11. Olmstead v. Zlegler, 42 P.3d 1102 (Alaska 2002). The trial court properly found that an attorney
who quit private practice to become a teacher was voluntarily unemployed.

12.  Azeltine v. O'Neill, Mmoe&., 2002 WL 31151365 (Alaska Sept. 25, 2002). The trial court did not
err when it found that the obligor’s voluntary change o f career (from a $60,000 per year contracting
business to a $17,000 per yearjob in holistic health care) was not reasonable in light of his obligations to

his family.

13. Cederstrom v. ROSevear, Mos.J, 2002 WL 31630859 (Alaska Nov. 20, 2002), The court affirmed
the trial court’s refusal to find the parent with the larger percentage o f custody unreasonably
underemployed where the parent had voluntarily chosen to forego higher paying work in order to spend

more time with the children.

14, RUs V. Dunn, mo&J (alaska Feb. 12, 2003). The court affirmed the trial court's finding that the
father was voluntarily and unreasonably underemployed where (1) he had a history of earning
substantially more money; (2) he chose to leave commercial fishing and environmental clean-up industry;
(3) hisjob search efforts were minimal; (4) he had not put substantial time into his new remodeling
business and had spent significant amounts oftime working on girlfriend’s home for no monetary

compensation.

As these cases suggest, the range of factual scenarios that can raise issues of voluntary
unemployment or underemployment is quite broad. Whether the parent’s employment decisions are
reasonable under the facts of a particular case can be determined only by reviewing the totality of the

circumstances in that case.

B. "Without Lawful Excuse” in Prosecutions for Criminal Nonsupport.

The two-prong analysis used in civil matters is not applicable in the prosecution of criminal
nonsupport cases. Although the scenarios presented in the civil matters do provide an excellent sample of
situations and facts that occur in child support situations, there are distinct differences between civil and
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criminal nonsupport cases. However, like civil cases, these criminal cases are very fact-oriented. As a
result, the question of whether a defendant has a “lawful excuse” thatjustifies not paying a monthly child
support obligation is a question for thejury to decide. In a criminal trial, the judge determines what the
appropriate law is. The jury determines all questions of fact. It is the jury who hears and receives all the
evidence in acase. It is their collective decision to make after weighing the veracity of the evidence, the

witnesses, and any physical evidence.

The controlling criminal case law is found in Taylor V. Slate, 710 P.2d 1019 (Alaska App. 1985).
In Taylor the defendant was convicted of multiple counts of criminal nonsupport in a non-jury trial.
Taylor had been married and divorced with two children bom during the marriage. He was ordered to
make monthly child support payments in the amount of S450. Between April 1983 and March 1984,
Taylor made only one child support payment. The undisputed evidence showed that he had earned
$42,000 during that time. Taylor appealed his conviction. The appellate court’s opinion addresses several
areas that were explored by members of the House Judiciary Committee’s discussion on May 23, 2004.

First, the court in Taylor focused directly on the meaning o f the statutory phrase "without lawful
excuse.” The court explained that “this language simply refers to the accuser’s financial ability to pay.

Our reading of this statutory language does no more than follow sound precedent established by the

Alaska Supreme Court in Johansen v. State, 491 P.2d 759, 766-69 (Alaska 1971)." Taylor, 710 P.2d at
1020. Furthermore, the court established that it is the state’s burden to prove that the defendant either had
the financial ability to pay child support, which Taylor did, or that the defendant could have obtained the

funds through reasonable efforts. |d
Second, the defendant in Taylor argued that the term “without lawful excuse” was impermissibly

vague and that he did not have sufficient notice of the “precise conduct the criminal nonsupport statue

purport[ed] to prohibit.” The court found that:

the statute, as construed, affords adequate notice o f the conduct it prohibits, so that reasonable people

need not guess at its meaning. In any event, Taylor's conduct in this case - failure to pay court-ordered
support over a twelve-month period without any apparent effort to seek modification of the court’s child
support order - would clearly fall within the core of the prohibited conduct, as to which there would be

little basis for disagreement.

Taylor, 710 p.2d at 1022.

Third, the court identifies the appropriate level of criminal intent necessary for the offense of
criminal nonsupport. As with other criminal statutes, if the culpable mental state is not specifically set out
in the statute language, then the definitions contained in AS 11.81.900 are applicable. Quoting AS

11.81.610(b), the court found:

[1Jfa provision of law defining an offense does not prescribe a culpable mental state the culpable mental

state that must be proved with respect to
(1) conduct is "knowingly"; and
(2) acircumstance or a result is “recklessly.”

Tay|0r, 710 P.2d at 1022. Alaska Statute 11.81.900(a)(1) defines "knowingly" as:

[A] person acts “knowingly" with respect to conduct or to a circumstance described by a provision of law
defining an offense when the person is aware that the conduct is of that nature or that the circumstance
exists; when knowledge of the existence of a particular fact is an element of an offense, that knowledge is
established if a person is aware of a substantial probability of its existence, unless the person actually
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believes it does not exist; a person who is unaware of conduct or a circumstance ofwhich the person
would have been aware had that person not been intoxicated acts knowingly with respect to that conduct

or circumstance.

Recklessly is defined in AS 11.81.900(a)(3) as:

[A] person acts "recklessly” with respect to aresult or to a circumstance described by a provision of law
defining an offense when the person is aware of and consciously disregards a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk must be o f such a nature and degree
that disregard of it constitutes a gross deviation from the standard of conduct that a reasonable person
would observe in the situation; a person who is unaware of a risk o fwhich the person would have been
aware had that person not been intoxicated acts recklessly with respect to that risk.

When the correct culpable mental state is applied to the offense of Criminal Nonsupport the result below

follows:

Under AS 11.51.120(a), failure to provide support would be classified as conduct, while financial ability
or inability to pay would be classified a surrounding circumstance. Thus, application of AS 11.81.600(b)
leads to the conclusion that the offense ofcriminal nonsupport requires proofofa knowing failure to
provide support accompanied by a reckless disregard for ability to pay.

Taylor, 710 p.2d at 1022.

Four, at first blush it may appear that “without a lawful excuse” would be an affirmative defense
to a charge of criminal nonsupport. However, the Taylor court explained in a footnote that while this may
true in civil proceedings (which the underlying Johansen case was), it is not true in criminal cases:

The JONANSEN court decided to allocate to the defendant the burden of proofon the issue of inability to
pay. The court regarded the issue as an affirmative defense, which the defendant was required to
establish by a preponderance of the evidence. See Johansen v. State, 491 P.2d at 766-67. The court

reached this result, however, based in part on the civil nature ofthe contempt proceedings....

|d at 1023. The court then explained the appropriate application in criminal nonsupport cases. The burden
of proofremains with the state and is never transferred to the defendant.

In the present case, by contrast, the offense charged is clearly a criminal one. It is being prosecuted by

the state and not by the accused’s spouse. AS 11.51.120 [Criminal Nonsupport] clearly incorporates the
lack of a "lawful excuse" as an element of the offense ofcriminal nonsupport. Had it desired to do so, the
legislature could readily have designated inability to pay as a defense or as an affirmative defense. It did
not do so. Under these circumstances, we believe the state must the shoulder the burden of proving the
clement of ability to pay and that this clement must be proved beyond a reasonable doubt.

Id. at 1023.

Finally, in Taylor, the court identified what is required for a prima facia showing of criminal
nonsupport. “We hold, however, that in criminal nonsupport prosecutions under AS 11.51.120, proofof
failure to make court-ordered support payments will, at the very least, suffice to establish aprlmafaC|e

case of nonsupport.” Taylor at 1022.
In summary, the court in Taylorprovided valuable tools to a criminal jury when they deliberate

the question o fwhat is a “unlawful excuse" in the criminal nonsupport context. The civil cases discussing
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voluntary unemployment may also provide useful guidance in your deliberation of this issue. However,
one must be cautious when applying civil standards in the context ofa criminal prosecution.

| hope that this discussion assists the committee in its review o f House Bill 514. Please feel free
to contact us if you have questions about the issues discussed in this letter.

Sincerely,

GREGG D. RENKES
ATTORNEY GENERAL

By:
Javid Marquez
Assistant Attorney General
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Memorandum

To: Jean Mischel, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: March 1, 2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS 1639\S,
HB 514, incorporating the attached two amendments. The bill was passed out of committee on
Friday. In addition, the committee would like a quick legal opinion regarding whether or not
the language change from “for the enforcement of child support laws and regulations” to “for
protection in the line of duty” on Page 5, Line 1of the “S" version of the bill would
unintentionally or improperly broaden the investigators’ enforcement powers similar to the
situation stated in the attached legal memo dated April 19, 1999. The intent of that change of
language was only to clarify that the power to carry a weapon was for the purpose of protection
and not to “go after or shoot dead beat dads.” Please advise if you believe the current language

needs to be amended.

If you have any questions, please call me at 4990. Thank you very much!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notilled that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.



AMENDMENT NO. $ ~ P J/V 5"2% >
TO HB 514

BY REPRESENTATIVE GRUENBERG

Page 4 following line 9: Insert new bill section to read:
*SeC. 8 AS 12.55.139 is amended to read:

Penalties for criminal nonsupport In addition to other penalties imposed for the
offense of criminal nonsupport under AS 11.51.120, the court may suspend, restrict, or
revoke, fOr the period during which the arrearage continues to exist (ror A
PERIOD NOT TO EXCEED SIX MONTHS], arecreational license as defined in
AS 09.50.020(c), if the defendant is a natural person.

Renumber bill sections and bill section references accordingly.



AMENDMENT NO. H
TO HB 514

BY REPRESENTATIVE GRUENBERG

Page 3 following line 10: Insert a new subsection to read:

“(c) In addition to the provisions of (a) and (b) of this section, aiding the
nonpayment of child support in the first degree is punishable by loss or restriction of a

recreational license as provided in AS 12.55.139,

Page 4 following line 9: Insert new bill sections to read:
*Sec. 8. AS 11.51.122 is amended to add a new subsection to read:

(f) In addition to the provisions of (a)-(e) of this section, aiding the nonpayment of child
support in the second degree is punishable by loss or restriction of a recreational license

as provided in AS 12.55.139.
*Sec. 9 AS 12.55.139 is amended by adding a new subsection to read:

(b) In addition to other penalties imposed for the offense of aiding the nonpayment of
child support in the first degree under AS 11.51.121 and for the offense of aiding the
nonpayment of child support in the second degree under AS 11.51.122, the court may
suspend, restrict, or revoke, for a period not to exceed one year, a recreational license as

defined in AS 09.50.020(c), if the defendant is a natural person.

Renumber bill sections and bill section references accordingly.
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Referred:
Sponsor(s): REPRESENTATIVES KOTT, Cogliill, Il:irris, Hawker, McGuire, Rokeberg, Anderson, Lynn

A BILL
FOR AN ACT ENTITLED
"An Act relating to child support modification and enforcement, to the establishment o
paternity by the child support enforcement agency, and to the crimes of criminal
nonsupport and aiding the nonpayment of child support; amending Rule 90.3, Alaska

Rules of Civil Procedure; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Il * Section 1. As 11.51.120(a) is amended to read:
| (a)A person commits the crime of criminal nonsupport if, being a person
I legally charged with the support ofa child [UNDER 18 YEARS OF AGE,] the person
| knOWingly failsawithout lawful excuse, to provide support for the child.

* Sec. 2. AS 11.51.120(c) is repealed and reenacted to read:

(c) Except as provided in (d) of this section, criminal nonsupport is a class A

| misdemeanor.

* Sec. 3. AS 11.51.120 is amended by adding new subsections to read:

| (d) Criminal nonsupport is a class C felony if the support the person failed to

1- CSHB 514(JUD)
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provide is monetary support required by acourt or administrative orderfrom this or

another jurisdiction and, at the time the person failed, withoutlawfulexcuse, to

provide the support,

(1) the aggregate amount of accrued monetary child support arrearage

is $10,000 or more;

(2) no child support payment has been made for a period of 24 months

or more; or

(3) tire person had been previously convicted under this section or a

similar provision in anotherjurisdiction and

(A) the aggregate amount of accrued monetary child support

arrearage is $5,000 or more; or

(B) no child support payment has been made for a period of six

months or more.

(e) In addition to the provisions of (c) and (d) of this section, criminal

nonsupport is punishable by loss or restriction of a recreational license as provided in

AS 12.55.139.
(f) In this section,
(1) "child" means a person
(A) under 18 years of age; or

(B) 18 years of age or olderfor whom a person is ordered to
pay support under a valid court or administrative order;
(2) "child support" means support for a child;

ability to

(3) "without lawful excuse" meanshaving the financial

provide support or having the capacity to acquire that ability through the exercise of

reasonable efforts.

» S6C. 4. As 1151 is amended by adding a new section to read:

Sec. 11.51.121. Aiding the nonpayment of child support in the first
degree, (a) A person commitsthe crime ofaiding the nonpayment ofchild support in
the first degree if the person violates AS 11.51.122 and the person knows the obligor

(1) has an aggregate amount of accrued monetary child support

arrearage of $10,000 or more;

1 CSIIB 514(JUD) 2-
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(2) has not made a child support payment for a period of 24 months or

more,; or

(3) had been previously convicted under AS 11.51.120 or a similar

provision in anotherjurisdiction and

(A) has an aggregate amount of accrued monetary child support

arrearage of $5,000 or more; or

(B) has not made a child support payment for a period of 24

months or more.

(b) Aiding the nonpayment of child support in the first degree is a class C

felony.

* Sec. 5. as 11.51.122(a) is amended to read:

(a) A person commits the crime of aiding the nonpayment of child support in
the second degree if the person
(1) knows that an obligor has a duty under an administrative orjudicial
order for periodic payment of child support or for the provision of health care
coverage for a child under a medical support order; and

(2) intentionaiy and unreasonably

(A) withholds information about the residence or employment
of the obligor when that information is requested by a child support
enforcement agency;

(B) being an employer of the obligor, withholds information
about the eligibility of the obligor’s children for coverage under the employer’s
health insurance plan or about the cost of the coverage of the children under
the plan when that information is requested by a child support enforcement
agency; or

(C) participates in a commercial, business, or employment

arrangement with the obligor, knowing at the time that the arrangement is

made that it will allow the obligor to avoid paying all or some of the support
when it is due or to avoid having a lien placed on assets for the payment of

delinquent support; receipt of a substantial asset for less than fair market value

from an obligor after the obligor's support order has been established

3- CSHB 514(JUD)
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constitutes a rebuttable presumption that the person receiving the asset knew
that the transfer would allow the obligor to avoid paying all or some of the
support or to avoid having a lien placed on the asset.

» SBC. 6. AS 11.51.122(d) is amended to read:
(d) Aiding the nonpayment of child support In the second degree is a class A

misdemeanor.
* SE‘C. 7. AS 11.51.122 is amended by adding a new subsection to read:

(e) In this section, "child" and "child support® have the meaning given in
AS 11.51.120.

* Sec. 8. AS 22.10.020 is amended by adding a new subsection to read:

(j) The superior court, in an action for divorce, separation, or child support,
may issue orders to aid in the enforcement of child support, including orders requiring
an individual who owes support under an order of support to

(1) make payments according to an approved payment plan;

(2) participate in appropriate work activities if the individual is not
incapacitated; or

(3) complete and submit an application for a permanent fund dividend

under AS 43.23.015 or provide proofto the agency or the court that the individual is

not eligible for a dividend in a given year.

* Sec. 9. AS 25.27.020(d) is amended to read:

(d) The agency may issue an administrative order or request a court order that
requires an individual in arrears under an order of support for a child who is receiving
assistance under AS 47.07, or under AS 47.25.310 - 47.25.420 or a successor program,
or for a child whose parent, guardian, or designee of the parent or guardian has
applied for aid from the agency under as 25.27.100. to make payments according
to an approved payment plan or, if the individual is not incapacitated, to participate in
appropriate work activities.

* Sec. 10. AS 25.27.020 is amended by adding new subsections to read:

(f) The agency may employ investigators who may exercise the power of

peace officers when those powers are specifically granted by the agency to that

investigator. Peace officer powers granted by the agency under this subsection may be

CSIIB 514(JUD) A-
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exercised for protection in theline of duty. Aninvestigator granted and who is

exercising peace officer powers under this subsection may carry afirearm only if the

investigator

(1) has completed a peace officer training academy program; and

(2) has met annual firearm certification requirements that are

equivalent to those required by the Department of Public Safety.

(g) The agency may forgive all or part of an arrearage owed to the state under

AS 25.27.120 as provided under this subsection and under (i) of this section. The

agency shall adopt regulations establishing procedures and standards for the

forgiveness of all or part of an arrearage providing, at a minimum, that the forgiveness

is based on satisfactory proofthat the obligor

(1) has or obtains employment for which income withholding can be

initiated under AS 25.27.250 within 60 days after the date the agency approves the

obligor for forgiveness;

(2) hasenrolled in an employment training program approved by the

agency, has completed the training program on a date set by the agency, and has or

obtains employment for which income withholding can be initiated under
AS 25.27.250 within 30 days after completion o f the employment training program; or

(3)enters into an agreement with the agency providing for alternative
payment procedures if the agency determines that there are unusual circumstances
justifying a waiver of income withholding and the terms of the agreement with the
agency are met under (h) of this section.

(h) An agreement providing for alternative payment procedures under (g)(3)

o f this section must require minimum monthly payments. If an obligor fails to pay the

minimum monthly payment required by the agency for more than two months in a

calendar year without approval of the agency for good cause shown, the obligor is no

longer eligible for forgiveness under (g) of this section and the agency shall take all

necessary steps to enforce the original obligation.

(i) During each year in which an obligor complies with the requirements for
forgiveness of an arrearage under (g) of this section and any regulations adopted by

the agency, the agency may forgive 20 percent o f the total arrearage owed to the state

5- CSHB 514(JUD)
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under AS 25.27.120, including any interest owed on that part of the debt. For

purposes of determining the amount of the forgiveness under this section, the

arrearage amount is calculated as of the date the obligor is approved for participation

in the forgiveness program.

* Sec. 11 AS 25.27.040(b) is amended to read:

(b) The agency may not attempt to establish paternity in any case

(1) involving incest or forcible rape, unless the mother of the chil

or the mother's parent or legal guardian if the mother is a minor or incompetent,
requests the establishment of paternity'; in this paragraph, "forcible rape" means
sexual assault in the first degree under AS 11.41.410 or a conviction under a law
or ordinance from another jurisdiction with similar elements: "forcible rape”
includes adjudications of delinquency for acts with elements similar to
AS 11.41.410;

(2) when legal proceedings for adoption are pending” [,] or

when it would not be in the best interests of the children or the

State.

*SeC. 12. As 25.27.080(b) is amended to read:

(bj The agency on behalf of the custodian or the state shall take all necessary
action permitted by law to enforce child support orders [SO ENTERED], including

petitioning the court for orders to aid in the enforcement of child support.

*Sec. 13. As 25.27.190(e) is amended to read:

Modification or termination of future periodic support payments

(e)

ordered upon a showing of good cause and material change in circumstances. The
adoption or enactment of guidelines or a significant amendment to guidelines for

determining child support is a material change in circumstances, if the guidelines are

relevant to the petition. AS Necessary to comply with 42 U.S.C. 666. a periodic
modification of child support mav be made without a showing of a material
change in circumstances if the child support order being modified on the periodic
basis has not been modified or adjusted during the three years preceding the
periodic modification.

*SeC. 14 The uncodified law of the State of Alaska is amended by adding a new section to

CSHB 514(JUD) 6.
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1 read:

2 INDIRECT COURT RULE AMENDMENT. Section 13 of this Act has the effect of

changing Rule 90.3, Alaska Rules of Civil Procedure, by changing the grounds for modifying

4 a support order.

15. The uncodified law o fthe State of Alaska is amended by adding a new section to

5 * Sec.
6 read:
7 TWO-THIRDS VOTE NOT REQUIRED. Because Rule 90.3, Alaska Rules of Civil

Procedure, was adopted under the Alaska Supreme Court's interpretive authority exercised

9 under art. 1V, sec. 1, Constitution of the State of Alaska, sec. 13 of this Act takes effect for

purposes of Rule 90.3, Alaska Rules of Civil Procedure, without needing to meet the two-
15,

10

11 thirds vote requirement normally applicable to changing court rules under art. IV, sec.

12 Constitution of the State of Alaska.

* Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section

13

14  read:

15 APPLICABILITY, (a) The provisions of AS 11.51.120(d)(1) and (d)(3)(A), enacted
16 by sec. 3 of this Act, and the provisions of AS 11.51.121(a)(l) and (a)(3)(A), enacted by sec.
17 4 of this Act. apply to monetary arrearages that have accrued before the effective date o f this
18 Act, but only if the person fails to provide monetary support in violation of AS 11.51.120, as
19 amended by secs. 1, 2, and 3 of this Act. on or after the effective date of this Act or the person
20 aids in the nonpayment of child support in the first degree under AS 11.51.121, as enacted by

21 sec. 4 ofthis Act, on or after the effective date of this Act, as applicable.

22 (b) The provisions of AS 11.51.120(d)(2) and (d)(3)(B), enacted by sec. 3 of this Act,
23 and the provisions of AS 11.51.121(a)(2) and (a)(3)(B), enacted by sec. 4 ofthis Act, apply to
24 nonpayment of child support in violation of AS 11.51.120, as amended by secs. I, 2, and 3 of

25this Act, on or after the effective date of this Act or to aiding the nonpayment ofchild support

26 in the first degree under AS 11.51.121, as enacted by sec. 4 of this Act, on or after the |

27 effective date of this Act, as applicable.

28 * Sec. 17. This Act takes effect July 1. 2004.
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AMENDMENT NO. 5
TO HB 514

BY REPRESENTATIVE GRUENBERG

Page 3 following line 10: Insert a new subsection to read:

“(c) In addition to the provisions jf (a) and (b) of this section, aiding the
nonpayment of child support in the first degree is punishable by loss or restriction of a

business license as provided in AS 12.55.139.

Page 4 following line 9: Insert new bill sections to read:
*Sec. 8. AS 11.51.122 is amended to add a new subsection to read:

(0 In addition to the provisions of (a)-(e) of this section, aiding the nonpayment of child
support in the second degree is punishable by loss or restriction of a business license as

provided in AS 12.55.139.
*Sec. 9 AS 12.55.139 is amended by adding a new subsection to read:

(b) In addition to other penalties imposed for the offense of aiding the nonpayment of
child support in the first degree under AS 11.51.121 and for the offense of aiding the
nonpayment of child support in the second degree under AS 11.51.122, the court may
suspend, restrict, or revoke, for a period not to exceed one year, a business license issued

under AS 43.70.

Renumber bill sections and bill section references accordingly.
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CS FOR HOUSE BILL NO. 514(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES KOTT, Cogliill, Harris, Hawker, McGuire, Rokeberg, Anderson, Lynn

A BILL
FOR AN ACT ENTITLED
"An Act relating to child support modification and enforcement, to the establishment of
paternity by the child support enforcement agency, and to the crimes of criminal
nonsupport and aiding the nonpayment of child support; amending Rule 90.3, Alaska

Rules of Civil Procedure; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 as 11.51.120(a) is amended to read:

(@)
legally charged with the support ofa child

01 wunder 18 years of age. the person fails without lawful excuse to

provide support for the child: Of

(2) under a valid court or administrative support order, the person

fails without lawful excuse to provide support for the child.

*SeC. 2. AS 11.51.120(c) is repealed and reenacted to read:

(c) Except as provided in (d) of this section, criminal nonsupport is a class A

CSIIB 514(JUD)

-1-
New Text: Underlined [DELETED TEXT BRACKETED]

A person commits the crime of criminal nonsupport if, being a person



10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

I WORK DRAFT WORK DRAFT

23-1.51639\Q

misdemeanor.

* SeC. 3. AS 11.51.120 is amended by adding new subsections to read:

(d) Criminal nonsupport is a class C felony if the support the person failed to

provide is monetary support requiredby a court or administrative order from this or

anotherjurisdictionand, atthe time theperson failed without lawful excuse to provide

the support,
(1) the aggregate amount of accrued monetary arrearage is $ 10,000 or

more;
(2) no payment has been made for aperiod of 24 months or more; or
(3) the person had been previously convicted under this section or a

similar provision in anotherjurisdiction and

(A) the aggregate amount of accrued monetary arrearage is

$5,000 or more; or

(B) no payment has been made for a period of six months or

more.

(e) In addition to the provisions of (c) and (d) of this section, criminal

nonsupport is punishable by loss or restriction of a recreational license as provided in

AS 12.55.139.

» SEC. 4. AS 11.51 is amended by adding a new section to read:

Sec. 11.51.121. Aiding the nonpayment of child support in the first
degree, (a) A person commits the crime ofaiding the nonpayment of child support in
the first degree if the person violates AS 11.51.122 and the person knows the obligor

(1) has an aggregate amount of accrued monetary arrearage of $10,000
or more;

(2) has not made a payment for a period of 24 months or more; or

(3) had been previously convicted under AS 11.51.120 or a similar

provision in anotherjurisdiction and

(A) has an aggregate amount of accrued monetary arrearage of

$5,000 or more; or

(B) has not made a payment for a period of 24 months or more.

(b) Aiding the nonpayment of child support in the first degree is a class C

| CSHB 514(JUD) 2-
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felony.
* See. 5. AS 11.51.122(a) is amended to read:

(a) A person commits the crime of aiding the nonpayment of child support in
the second degree if the person
(1) knows that an obligor has a duty under an administrative orjudicial
order for periodic payment of child support or for the provision of health care
coverage for achild under a medical support order; and

(2) intentionally

(A) withholds information about the residence or employment
of the obligor when that information is requested by a child support
enforcement agency;

(B) being an employer of the obligor, withholds information
about the eligibility ofthe obligor’s children for coverage under the employer's
health insurance plan or about the cost of the coverage of the children under
the plan when that information is requested by a child support enforcement
agency; or

(C) participates in a commercial, business, or employment
arrangement with the obligor, knowing at the time that the arrangement is
made that it will allow the obligor to avoid paying all or some of the support
when it is due or to avoid having a lien placed on assets for the payment of
delinquent support; receipt of a substantial asset for less than fair market value

from an obligor after the obligor's support order has been established
constitutes a rebuttable presumption that the person receiving the asset knew
that the transfer would allow the obligor to avoid paying all or some of the
support or to avoid having a lien placed on the asset.

* Sec. 6. AS 11.51.122(d) is amended to read:

(d) Aiding the nonpayment of child support in the second degree is a class A

misdemeanor.
* Sec. 7. AS 22.10.020 is amended by adding a new subsection to read:

(Jj) The superior court, in an action lor divorce, separation, or child support,

may issue orders to aid in the enforcement of child support, including orders requiring

3 CSHB 514(fUD)
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an individual who owes support under an order of support to
(1) make payments according to an approved payment plan;

(2) participate in appropriate work activities if the individual is not

incapacitated; or

(3) complete and submit an application for a permanent fund dividend

under AS 43.23.015 or provide proofto the agency or the court that the individual is

not eligible for adividend in a given year.

* Sec. 8. AS 25.27.020(d) is amended to read:

(d) The agency may issue an administrative order or request a court order that

requires an individual in arrears under an order of support [FOR A CHILD WHO IS

RECEIVING ASSISTANCE UNDER AS 47.07, OR UNDER AS 47.25.310 -

47.25.420 OR A SUCCESSOR PROGRAM,] to make payments according to an

approved payment plan or, if the individual is not incapacitated, to participate in

appropriate work activities.

* Sec. 9. AS 25.27.020 is amended by adding new subsections to read:

(f) The agency may employ investigators who may exercise the power of
peace officers when those powers are specifically granted by the agency to that

investigator. Peace officer powers granted by the agency under this subsection may be

exercised only when necessary for the enforcement of child support laws and

regulations. An investigator granted and who is exercising peace officer powers under

this subsection may carry a firearm only if the investigator

(1) has completed at some time a peace officer training academy

program approved by the commissioner ofpublic safety; and

(2) has met annual firearm certification requirements that are

equivalent to those required by the Department of Public Safety.

(g) The agency may compromise a child support obligation, including interest
payments, owed to the state under AS 25.27.130, without the assistance of agency

counsel. If a debt is compromised under this subsection, the agency shall file a notice

ofthe compromise with the appropriate agency, employer, or court through which the

compromised order of support was being enforced. The agency shall adopt

regulations establishing procedures and standards for compromises under this

CSHB 514(JUD) 4-
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subsection. The regulations must encourage compromises of support obligations in

appropriate circumstances.
* Sec. 10. AS 25.27.040(b) is amended to read:
(b) The agency may not attempt to establish paternity in any case

(1) involving incest or forcible rape, unless the mother of the child

or the mother's parent or legal guardian if the motheris a minor or incompetent,

requests the establishment of paternity; in this paragraph, "forcible rape” means
sexual assault in the first degree under AS 11.41.410 or a conviction under a law

or ordinance from another jurisdiction with similar elements: "forcible rape”

includes adjudications of delinquency for acts with elements similar to

AS 11.41.410;
(2) when legal proceedings for adoption are pending; [,] or

(3) when it would not be in the best interests of the children or the

state.
* Sec. 11. AS 25.27.080(b) is amended to read:
(b) The agency on behalfof the custodian or the state shall take all necessary
action permitted by law to enforce child support orders [SO ENTERED], including

petitioning the court for orders to aid in the enforcement of child support.

* Sec. 12. AS 25.27.190(e) is amended to read:
(e) Modification or termination of future periodic support payments may be

ordered upon a showing of good cause and material change in circumstances. The

adoption or enactment of guidelines or a significant amendment to guidelines for
determining child support is a material change in circumstances, if the guidelines are

relevant to the petition. As necessary to comply with 42 U.S.C. 666. a periodic

modification of child suppr-t mav be made without a showing of a material
change in circumstances if the child support order being modified on the periodic
basis has not been modified or adjusted during the three years preceding the

periodic modification.

* Sec. 13. The uncodified law of the State of Alaska is amended by adding a new section to

read:

INDIRECT COURT RULE AMENDMENT. Section 12 ofthis Act has the effect of

5- CSHB 514(JUD)
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changing Rule 90.3, Alaska Rules of Civil Procedure, by changing the grounds for modifying

a support order.

* SeC. 14. The uncodified law of the State of Alaska is amended by adding a new section to

read:

TWO-THIRDS VOTE NOT REQUIRED. Because Rule 90.3, Alaska Rules of Civil

Procedure, was adopted under the Alaska Supreme Court's interpretive authority exercised

under art. 1V, sec. 1, Constitution of the State of Alaska, sec. 12 of this Act takes effect for

purposes of Rule 90.3, Alaska Rules of Civil Procedure, without needing to meet the two-
thirds vote requirement normally applicable to changing court rules under art. IV, sec. 15,

Constitution ofthe State of Alaska.

* SeC. 15 The uncodified law of the State of Alaska is amended by adding a new section

read:
(a) The provisions of AS 11.51.120(d)(1) and (d)(3)(A), enacted

APPLICABILITY,
by sec. 3 of this Act, and the provisions of AS 11.51.121(a)(1) and (a)(3)(A), enacted bv sec.
4 of this Act, apply to monetary arrearages that have accrued before the effective date of this
Act, but only if the person fails to provide monetary support in violation of AS 11.51.120, as
amended by secs. 1,2, and 3 ofthis Act. on or after the effective date of this Act or the person
aids in the nonpayment of child support in the first degree under AS 11.51.121, as enacted by
sec. 4 ofthis Act, on or after the effective date of this Act, as applicable.

(b) The provisions of AS 11.51.120(d)(2) and (d)(3)(B), enacted by sec. 3 of this Act,
and the provisions of AS 11.51.121 (a)(2) and (a)(3)(B), enacted by sec. 4 of this Act, apply to
nonpayment of child support in violation of AS 11.51.120, as amended by secs. 1, 2, and 3 of

this Act, on or after the effective date of this Act or to aiding the nonpayment of child support

in the first degree under AS 11.51.121, as enacted by sec. 4 of this Act, on or after the

effective date ofthis Act, as applicable.

« Sec. 16. This Act takes effect July 1,2004.
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To: Jean Mischel, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: February 25, 2004

Re: CS Request

Please create a work draft House Judiciary Committee Substitute for work order # 23-
LS01639T, HB 514, incorporating the changes specified on the attached bill text. There are a
few places where we ask for you to use your discretion as to the best or most appropriate
language. For example, Section 1, please choose which version you feel is clearest and most
inclusive. Also, regarding Sections 3 and 4, please add the two additional elements to
11.51.120 and 121. The handwritten notes and reference to Taylor should hopefully make
sense. Please replace Section 8 with the “new” version, except in addition please expand on the
word “parent” to read “parent or guardian” or whatever language would cover someone who
applied for services. Regarding Section 9, replace (g) with the “new” version and add (h).
There are additional changes and additions written into the text of the bill that we could like in

| hope you run make sense of this all! And of course make any other
If you have any questions,

the new version.
conforming changes that are necessary as a result of these changes.

please call me at 4990 or John Main at 8875.

We are planning to re-hear the bill Friday at 1:00 p.m., but it would be helpful to get the CS on

Thursday, if possible, to distribute to committee members

Thank you very much!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by only the
individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the intended recipient,
you are hereby notified that any review, dissemination, or copying of the information contained herein is prohibited. If you have
received this in error, please immediately notify the sender by telephone and return this to the sender at the above address.
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CSFORHOUSEBILL NO. 514( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES KOTT, Cogkill, Harris, Hawker, McGuire, Rokeberg, Anderson, Lynn

ABELL
FOR ANACTENTITLED
"An Act relating to child support modification and enforcement, to the establishment of
> paternity by the child support enforcement agency, and to the crimes of criminal
3 nonsupport and aiding the nonpayment of child support; amending Rule 90.3, Alaska

4 Rulesof Civil Procedure; and providing for an effective date.”

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 11.51.120(a) is amended to read:

(a) A person commits the crime of criminal nonsupport if, being a person

legally charged with the supportofa child

1 under 18 years of age, the person fails without lawful excuse to

provide support for the child; 0f
2 under avalid court or administrative support order, the person

fails without lawful excuse to provide support for the child.

* Sec. 2. AS 11.51.120(c) is repealed and reenacted to read:

(c) Except as provided in (d) of this section, criminal nonsupport is a class A

1- CSHB 514( )
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Section 1. AS 11.51.120(a) is amended to read;
(a) A person commits the crime of criminal nonsupport if [, BEING A PERSON

LEGALLY CHARGED WITH THE SUPPORT OF A CHILD UNDER 18 YEARS OF
AGE,] the person foils without Jawful excuse to provide support for a child who is

111 under 18 years of age for whom the person is legally charged with
a dntv of smroort: or

@) 18 years of age or older for whom the person is ordered to pav
support under avaKd court or administrative support order [THE CHILD].
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misdemeanor.
* Sec. 3. AS 11.51.120 is amended by adding new subsections to read:

(d) Criminal nonsupport is a class C felony if the support the person failed to
provide is monetary support required by a court oj*«d??Smstrative order fnfr&.this or
anotherjurisdiction and, at the time the person failedtfo provide the support— n

(1) the aggregate amount of accrued monetary arrearage is $10,000 or
more;

(2) no payment has been made for aperiod of24 months or more; or

(3) the person had been previously convicted under this section or a
similar provision in anotherjurisdiction and

(A) the aggregate amount of accrued monetary arrearage is

$5,000 or more; or

(B) no payment has been made for a period of six months or

more.
(e) In addition to the provisions of (¢c) and (d) of this section, criminal
nonsupport is punishable by loss or restriction of a recreational license as provided in

AS 12.55.139.

* Sec. 4. AS 11.51 is amended by adding a new section to read:

Sec. 1151121, Aiding the nonpayment of child support in the first
degree, (a) A person commits the crime of aiding the nonpayment of child supportin
the first degree if the person violates AS 11.51.122 and the person icnows the obligor

(1) has an aggregate amount of accrued monetary arrearage of
$10,000 or more;

(2) has not made a payment for aperiod of24 months or more; or

(3) had been previously convicted under AS 11.51.120 or a similar

provision in anotherjurisdiction and

(A) has an aggregate amount of accrued monetary arrearage of

$5,000 or more; or

(B) has not made a payment for a period of24 months or more,

(b) Aiding the nonpayment of child support in the first degree is a class C

felony.

514( ) 2-
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In Ttvlor v. State. 710 P.2d J019 (Alaska Court of Appeals, 1985), the court held that the state must
shoulder the burden of proving the element ofan obligor’s ability to pay, and that the burden ofpioof Is
beyond a reasonable doubt. Failure to provide support in criminal non support cases requires proof beyond
a reasonable doubt ofthe following elements: J. Thot the accused was legally char%ed with the supﬁort of
a child under 18 years of age; 2. That the accused failed to provide for the support otthe child; 3. That the
accused’s failure to provide support was knowing; 4. That the accused’s failure to provide suppop: was
without lawful excuse - in other words, that the accused olther actually had the financial ability tojrovide
support or that he could have had such actual ability through the exerciseof reasonable efforts: and 57 That
the accused was actually aware of his financial ability to provide support or that he acted recklessly in his

disregard of It.
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*Sec. 5. AS 11.51.122(a) is amended to read:
(@) A person commits the crime of aiding the nonpayment of child support in

the second degree if the person
(1) knows that an obligor hasa duty under an administrative or judicial

1
2
3
4
5 order for periodic payment of child support or for the provision of health care
6 coverage for a child under a medical support order: and

T

8

9

(2) intentiona
(A) withholds information about the residence or employment

of the obligor when that information is requested by a child support

10 enforcement agency;

il (B) being an employer of the obligor, withholds information
12 about the eligibility of the obligor's children for coverage under the employer's
13 health insurance plan or about the cost of the coverage of the children under
14 the plan when that information is requested by a child support enforcement
15 agency; or

16 (C) participates in a commercial, business, or employment
17 arrangement with the obligor, knowing at the time that the arrangement is
18 made that it will allow the obligor to avoid paying all or some of the support
19 when it is due or to avoid having a lien placed on assets for the payment of
20 delinquent support; receipt of a substantial asset for less than fair market value
21 from an obligor after the obligor's support order has been established
22 constitutes a rebuttable presumption that the person receiving the asset knew
23 . that the transfer would allow the obligor to avoid paying all or some of the
24 J support or to avoid having a lien placed on the asset.

25 *Sec. 6. AS 11.51.122(d) is amended to read:

26 (d) Aiding the nonpayment of child support in the second degree is a class A
21 misdemeanor.

28 *Sec. 7. AS 22.10.020 is amended by adding a new subsection to read:

29 () The superior court, in an action for divorce, separation, or child support,
30 may issue orders to aid in the enforcement of child support, including orders requiring
3l an individual who owes support under an order of support to

[ -3 CSHB 514( )
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(1) make payments according to an approved payment plan;

(2) participate in appropriate work activities if the individual is not

incapacitated; or

(3) complete and submit an application for a permanent fund dividend
under AS 43.23.015 or provide proofto the agency or the court that the individual is

not eligible for a dividend in a given year.

* Sec. 8. AS 78§L27.020(d) is amend”~to read:

(d) The agency mpyissue an administrative order or request a court order that
requires an. indivhiualLrn arrears under an order of support [FOR A CHILD WHO IS
*RECEIVING ASOTWCE UNDER AS 47.07, OR UNDER AS 47.25.310 -

47.25.420 OR/A SUCCESSOR PROGRAM,] to make payments according to an

approved payment plan or, ir'‘hie individual is not incapacitated, to participate in

appropriate work activities.

* Sec. 9. AS 25.27.020 is amended by adding new subsections to read:

pom

SHE;

(f) The agency may employ investigators who may exercise the power of
peace officers when those powers are specifically granted by the agency to that

investigator. Peace officer powers granted the agenpy undpr this subsection may be

exercised * £

mwrguialiwra? An investigator granted and who is exercising peace officer powers under

this subsection may carry afirearm only if the investigator

(1) has completed a peace officer training academy

(2) has met annual firearm certification requirements that are

equivalent to those requir. d by the Department of Public Safety.
Thcs*gency ma”omprOfujse aplffitdrigportlegation, i&Elu3hi& intrst

payments, oW&d to"the state uiNet AS ithout tlft*assistancl

cotJQsel. IfV~ebt is com”Njjnised tion,4he agenc”hall file

jromis”with the appropriate , employer, oEbourt throligh which the

comptomiseaNorder offupport was being enforced. The agency sfibU adopt

estabT”jiing probedures and standardsS&r compromises underNjhis

subseP<[on. The regulations must encourage compromis!\of support obligations in'*
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+ Sec, 8. AS 25.27.020(d) IS amended to read:

(d) The agency may issue an administrative order or request a court order that
requires an individual in arrears under an order of support for a child who is receiving
assistance under AS 47,07, or underAS 47.25.310 - 47.25.420 or a successor program, or
for a child whose/parenOhas applied for services from the agency under
A_S_25.27.100, tcxinake payments according to an approved payment plan or, if the

individual ISAot incapacitated, to participate in appropriate work activities.

WM cd or n

D
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* Sec. 9. AS 25.27.020 is amended by adding new subsections to read

lip [W T liiiiiiiipn
(9) The agency may, by regulations establish procedures and standards for the
forgiveness of an arrearage o AS 25.2772"The agency may

forgive arrears under this secti F "

(1) the obligor

(A) has or obtains employment for which income withholding can
he initiated under AS 25.27.250 within 60 days after the date the obligor is
approved for the forgiveness program;

(B) enrolls in and completes an imploymcnt training program
approved by the agency and obtains employment for which income withholding
can be initiated under AS 25.27.250 within 30 days after completion of the
employment training program; or

(C) enters into an agreement with the agency for alternative
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payment procedures, if the agency determines that there are unusual

circumstances justifying awaiver ofincome withholding; and

(2) the obligor makes monthly payments in accordance with a payment
agreement approved by the agency, if the obligor misses more than two monthly
payments in a calendar year, without approval ofthe agency for good cause, the obligor
is not eligible to continue in the arrears forgiveness program under this subsection.
(h) During each year m which an obligor complies with the requirements for

forgiveness of an arrearage under (g) of this section and any regulations adopted by the
agency under that subsection, the agency may forgive 20 percent of the total arrearage
owed to the state under AS 25.27.120, including any interest owed on that debt For
purposes of determining the amount of the forgiveness, the arrearage amount is
calculated as of the date the obligor is approved for participation in the forgiveness

program
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appropriate circumstances.
* Sec. 10. AS 25.27.040(b) is amended to read:

(b) The agency may not attempt to establish paternity in any case

(1) involving incest or forcible rape, Unless the mother of the child,
or the mother's parent or legal guardian if the mother is a minor or incompetent,
requests the establishment of paternity; in this paragraph, "forcible rapell means
sexual assault in the first degree under AS 11.41.410 or a conviction under a law
or ordinance from another jurisdiction with similar elements: “forcible rapell
includes adjudications of delinquency for acts with elements similar to
AS 11.41.410;

(2) when legal proceedings for adoption are pending” [,] or

m when it would not be in the best interests of the children or the

state.
* Sec. 11. AS 25.27.080(b) is amended to read:

(b) The agency on behalfofthe custodian or the state shall take all necessary
action permitted by law to enforce child support orders [SO ENTERED], including
petitioning the court for orders to aid in the enforcement o f child support.

* Sec. 12, AS 25.27.190(e) is amended to read:

(e) Modification or termination of future periodic support payments may be
ordered upon a showing of good cause and material change in circumstances. The
adoption or enactment of guidelines or a significant amendment to guidelines for
determining child support is d material change in circumstances, if the guidelines are
relevant to the petition. AS necessary to comply with 42 U.S.C. 666, a periodic
modification of child support may be made without a showing of a material
change in circumstances if the child support order being modified on the periodic
basis has not been modified or adjusted during the three years preceding the
periodic modification.

* Sec. 13. The uncodified law ofthe State of Alaska is amended by adding a new section to

read:

INDIRECT COURT RULE AMENDMENT. Section 12 ofthis Act has the effect of

changing Rule 90.3, Alaska Rules of Civil Procedure, by changing the grounds for modifying

5 CSHB 514( )
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a support order.

* sec. 14. The uncodified law o f the State of Alaska is amended by adding a new section to
read:

TWO-THIRDS VOTE NOT REQUIRED. Because Rule 90.3, Alaska Rules of Civil
Procedure, was adopted under the Alaska Supreme Court's interpretive authority exercised
under art. 1V, sec. 1, Constitution of the State of Alaska, sec. 12 of this Act takes effect for
purposes of Rule 90.3, Alaska Rules of Civil Procedure, without needing to meet the two-

thirds vote requirement normally applicable to changing court rules under art. 1V, sec. 15,

Constitution ofthe State of Alaska.

* Sec. 15. The uncodified law of the State of Alaska is amended by adding a new section

read:

APPLICABILITY, (a) The provisions of AS 11.51.120(d)(1) and (d)(3)(A), enacted

by sec. 3 ofthis Act, and the provisions of AS 11.51.121(a)(1) and (a)(3)(A), enacted by sec.

14 ofthis Act, apply to monetary arrearages that have accrued before the effective date of this
Act, but only if the person fails to provide monetary support in violation of AS 11.51.120, as
amended by secs. 1, 2, and 3 o fthis Act, on or after the effective date o fthis Act or the person
aids in the nonpayment of child support in the first degree under AS 11.51.121, as enacted by
sec. 4 ofthis Act, on or after the effective date ofthis Act, as applicable.

(b) The provisions ofAS 11.51.120(d)(2) and (d)(3)(B), enacted by sec. 3 ofthis Act,
and the provisions of AS 11.51.121(a)(2) and (a)(3)(B), enacted by sec. 4 ofthis Act, apply to
nonpayment of child support in violation of AS 11.51.120, as amended by secs. 1, 2, and 3 of
this Act, on or after the effective date ofthis Act or to aiding the nonpaymentofchild support
in the first degree under AS 11.51.121, as enacted by sec. 4 of this Act, on or after the
effective date ofthis Act, as applicable.

* Sec. 16 This Act takes effect July 1,2004.

New Text Underlined [DELETED TEXT BRACKETED]
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House Judiciary C om m ittee

Memorandum

To: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: February 24, 2004

Re: CS Request

Please create a work draft House Judiciary Committee Substitute for work order # 23-LS1639M,
HB 514, incorporating the attached amendment. The blank CS was adopted by the committee
yesterday and is attached as well. The bill was heard in committee yesterday and the CS will be

reheard tomorrow 2/25 if time permits.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. 1f you have received this in error, please immediately notify (he sender by telephone and return this to the

sender at the above address.
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CS FOR HOUSE BILL NO. 514( )

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES IVOTT, Coghill, Harris, Hawker, McGuire, Rokcherg, Anderson, Lynn

A BILL
FOR AN ACT ENTITLED
"An Act relating to child support modification and enforcement, to the establishment of
paternity by the child support enforcement agency, and to the crimes of criminal

nonsupport and aiding the nonpayment of child support; amending Rule 90.3, Alaska

Rules of Civil Procedure; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. As 11.51.120(a) is amended to read:

(a) A person commits the crime of criminal nonsupport if, being a person

legally charged with the support of a child

01 wunder 18 years of age. the person fails without lawful excuse to

provide support for the child; O
(21 under avalid court or administrative support order, the person

fails without lawful excuse to provide support for the child.

* Sec. 2 AS 11.51.120(c) is repealed and reenacted to read:

(c) Except as provided in (d) of this section, criminal nonsupport is a class A

-1- CSHB 514( )
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misdemeanor.
* Sec. 3. AS 11.51.120 is amended by adding new subsections to read:
(d)
provide is monetary support required by a court or administrative order from this or
anotherjurisdiction and, at the time the person failed to provide the support,

(1) the aggregate amount of accrued monetary arrearage is $10,000 or

more;

(2) no payment has been made for a period of 24 months or more; or

(3) the person had been previously convicted under this section or a

similar provision in anotherjurisdiction and

(A) the aggregate amount of accrued monetary auearage is

$5,000 or more; or

(B) no payment has been made for a period of six months or

maore.

(e) In addition to the provisions of (c) and (d) of this section, criminal

nonsupport is punishable by loss or restriction of a recreational

AS 12.55.139.

* Sec. 4.AS 11.51 is amended by adding a new section to read:

Sec. 11.51.121. Aiding the nonpayment of child support in the first

degree, (a) A person commits the crime of aiding the nonpayment of child support in
the first degree if the person violates AS 11.51.122 and the person knows the obligor

(1) has an aggregate amount of accrued monetary arrearage of

$10,000 or more;

(2) has not made a payment for a period of 24 months or more; or

(3) had been previously convicted under AS 11.51.120 or a similar

provision in anotherjurisdiction and

(A) has an aggregate amount of accrued monetary arrearage of

$5,000 or more; or

(B) has not made apayment for aperiod of 24 months or more,

(b) Aiding the nonpayment of child support in the first degree is a class C

felony.

CSHB 514( ) 2-
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Criminal nonsupport is a class C felony if the support the person failed to

license as provided in
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* Sec. 5. AS 11.51.122(a) is amended to read:

(a) A person commits the crime of aiding the nonpayment of child support in
the second degree if the person
(1) knows that an obligor has a duty under an administrative orjudicial
order for periodic payment of child support or for the provision of health care
coverage for achild under a medical support order; and

(2) intentionally

(A) withholds information about the residence or employment

of the obligor when that information is requested by a child support

enforcement agency;

(B) being an employer of the obligor, withholds information
about the eligibility ofthe obligor's children for coverage under the employer's
health insurance plan or about the cost of the coverage of the children under
the plan when that information is requested by a child support enforcement
agency; or

(C) participates in a commercial, business, or employment
arrangement with the obligor, knowing at the time that the arrangement is
made that it wili allow the obligor to avoid paying all or some of the support
when it is due or to avoid having a lien placed on assets for the payment of
delinquent support; receipt of a substantial asset for less than fair market value
from an obligor after the obligor's support order has been established
constitutes a rebuttable presumption that the person receiving the asset knew
that the transfer would allow the obligor to avoid paying all or some of the
support or to avoid having a lien placed on the asset.

* Sec. 6. AS 11.51.122(d) is amended to read:

(a) Aiding the nonpayment of child support in the second degree is a class A

misdemeanor.
* Sec. 7. AS 22.10.020 is amended by adding a new subsection to read:
(Jj) The superior court, in an action for divorce, separation, or child support,

may issue orders to aid in the enforcement of child support, including orders requiring

an individual who owes support under an order of support to

3- CSHB 514( )
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(1) make payments according to an approved payment plan;

(2) participate in appropriate work activities if the individual is not

incapacitated; or

(3) complete and submit an application for a permanent fund dividend
under AS 43.23.015 or provide proofto the agency or the court that the individual is

not eligible for a dividend in a given year.

* Sec. 8. AS 25.27.020(d) is amended to read:

(d) The agency may issue an administrative order or request a court order that

requires an individual in arrears under an order of support [FOR A CHILD WHO IS

RECEIVING ASSISTANCE UNDER AS 47.07, OR UNDER AS 47.25.310 -

47.25.420 OR A SUCCESSOR PROGRAM,] to make payments according to an

approved payment plan or, if the individual is not incapacitated, to participate in

appropriate work activities.
* Sec. 9. AS 25.27.020 is amended by adding new subsections to read:

(f) The agency may employ investigators who may exercise the power of

peace officers when those powers are specifically granted by the agency to that

investigator. Peace officer powers granted by the agency under this subsection may be

exercised only when necessary for the enforcement of child support laws and

regulations. An investigator granted and who is exercising peace officer powers under

this subsection may carry a firearm only if the investigator

(1) has completed at some time a peace officer training academy

program approved by the commissioner of public safety; and

(2) has met annual firearm certification requirements that are

equivalent to those required by the Department of Public Safety.

(9) The agency may compromise a child support obligation, including interest
payments, owed to the state under AS 25.27.130, without the assistance of agency

counsel. If adebt is compromised under this subsection, the agency shall file a notice

of the compromise with the appropriate agency, employer, or court tlirough which the

compromised order of support was being enforced. The agency shall adopt

regulations establishing procedures and standards for compromises under this

subsection. The regulations must encourage compromises of support obligations in

CSHB 514( ) 4
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appropriate circumstances.
* Sec. 10. AS 25.27.040(b) is amended to read:
(b) The agency may not attempt to establish paternity in any case
£1) involving incest or forcible rape, unless the mother of the child,

or the mother's parent or legal guardian if the mother is a minor or incompetent,

requests the establishment of paternity; in this paragraph, "forcible rape" means

sexual assault in the first degree under AS 11.41.410 or a conviction under a law

or ordinance from another jurisdiction with similar elements; "forcible rape"

includes adjudications of delinquency for acts with elements similar to

AS 11.41.410:
£2) when legal proceedings for adoption are pending], [,] or

£3} when it would not be in the best interests of the children or the

state.
* Sec. 11. AS 25.27.080(b) is amended to read:
(b) f he agency on behalf of the custodian or the state shall take all necessary
action permitted by law to enforce child support orders [SO ENTERED], including

petitioning the court for orders to aid in the enforcement of child support.

* Sec. 12. AS 25.27.190(e) is amended to read:
(e) Modification or termination of future periodic support payments may be

ordered upon a showing of good cause and material change in circumstances. The

adoption or enactment of guidelines or a significant amendment to guidelines for
determining child support is a material change in circumstances, if the guidelines are

relevant to the petition. As necessary to comply with 42 CJ.S.C. 666, a periodic

modification of child support may be made without a showing of a material
Il change in circumstances if the child support order being modified on the periodic

basis has not been modified or adjusted during the three years preceding the

| periodic modification.

I * Sec. 13. The uncodified law o f the State of Alaska is amended by adding a new section to

| read:

| INDIRECT COURT RULE AMENDMENT. Section 12 of this Act has the effect of

I changing Rule 90.3, Alaska Rules of Civil Procedure, by changing the grounds for modifying

5. CSHB 514( )
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a support order.

* Sec. 14. The uncodified law of the State of Alaska is amended by adding a new section to
read:

TWO-THIRDS VOTE NOT REQUIRED. Because Rule 90.3, Alaska Rules of Civil

Procedure, was adopted under the Alaska Supreme Court's interpretive authority exercised

under art. 1V, sec. |, Constitution of the State of Alaska, sec. 12 of this Act takes effect for

purposes of Rule 90.3, Alaska Rules of Civil Procedure, without needing to meet the two-

thirds vote requirement normally applicable to changing court rules under art. 1V, sec. 15,

Constitution ofthe State of Alaska.

* Sec. 1D. The uncodified law of the State of Alaska is amended by adding a new section

read:

APPLICABILITY, (a) The provisions of AS 11.51.120(d)(1) and (d)(3)(A), enacted
by sec. 3 of this Act, and the provisions of AS 11.51.121(a)(1) and (a)(3)(A), enacted by sec.
4 of this Act, apply to monetary arrearages that have accrued before the effective date of this
Act, but only if the person fails to provide monetary support in violation of AS 11.51.120, as
amended by secs. 1, 2, and 3 o f this Act, on or after the effective date of this Act or the person
aids in the nonpayment of child support in the first degree under AS 11.51.121, as enacted by
sec. 4 ofthis Act, on or after the effective date o fthis Act, as applicable.

(b) The provisions of AS 11.51.120(d)(2) and (d)(3)(B), enacted by sec. 3 of this Act,
and the provisions of AS 11.51.121(a)(2) and (a)(3)(B), enacted by sec. 4 ofthis Act, apply to
nonpayment of child support in violation of AS 11.51.120, as amended by secs. 1, 2, and 3 of
this Act, on or after the effective date of this Act or to aiding the nonpayment of child support
in the first degree under AS 11.51.121, as enacted by sec. 4 of this Act, on or after the
effective date of this Act, as applicable.

* Sec. 16 This Act takes effect July 1, 2004.
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182

Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM February 21, 2004
SUBJECT: Child support enforcement (CSHB 514( ))
TO: Representative Pete Kott

Attn: John Main

FROM: Jean M. Mischel
Legislative Counsel

Please find enclosed a blank CS version of HB 514 as we discussed. You have also

asked for some explanation of the changes you requested.

Section 1. Retains the 18 year age limit for criminal nonsupport and adds a separate
subsection without the age limit and with a limitation of a valid court or administrative
support order. This change will allow prosecutors to charge a person with criminal
nonsupport (1) without a support order for achild who is under 18 and (2) with a support
order for a child, regardless of age. The rebuttable presumption language was deleted

pursuant to the previous sectional on this bill.

Section 8. This section has not been changed in this version, but you asked whether the
deletion of the language pertaining to a child who is receiving public assistance,
including TANF, would limit the agency's authority to request an order requiring a
payment plan or appropriate work activities. The answer is no. The deletion of the

relevant language broadens the agency's authority in this regard.

Section 9. Adds authority for the agency to adopt regulations establishing standards and
procedures for compromising a support obligation and encouraging such compromises.
Removed "best interest" and commissioner discretion to compromise obligations since

regulations will establish the standard.

JMM:med
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To:

Re:

Alaska State Legislature
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N 716 West 4th Avenue, Suite 600
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' (907) 269-0155
(907) 269-0154 Fax
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Pete Kott

Speaker ofthe House

February 17, 2004
Representative Pete Kott

Representative Lesil McGuire, Chair
House Judiciary Committee

HB 514, “Child Support Enforcement/Crimes”

lrespectfully request that House Bill 514 be scheduled for a hearing in the House
Judiciary Committee at your earliest convenience. Attached to this memo are the

following:

PN

HB 514

Sponsor Statement
Background information
Sectional Analysis (to follow)

If you have any questions please feel free to contact me personally, or my staff,

Jv hn Main, at ext. #3777.
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SPONSOR STATEMENT

House Bill S14

“An Act relating to child support modification and enforcement, to the
establishment or paternity by the child support enforcement agency, and to the
crimes of criminal nonsupport and aiding the nonpayment of child support:
amending Rule 90.3, Alaska Rules of Civil Procedure; and providing for an effective

date.”

House Bill 514 has been introduced as an omnibus bill to help the Child Support
Enforcement Division better serve the parents and children of Alaska. There are seven
changes to the child support statutes. Each piece of this legislation attempts to remedy

problems the agency has encountered over many years.

Making Criminal Nonsupport a felony

Thirty-three states have a felony criminal nonsupport law. Currently in Alaska,

the crime of criminal nonsupport is a Class A Misdemeanor.

The total outstanding arrearages for child support cases in the Alaska Child
Support Enforcement Division totals $583,434,030. Currently, there are 14,946 cases
having either arrearages greater than $10,000 or no payments for 24 monms or more.
Not all these cases would qualify for criminal nonsupport charges. Owing a large amount
of child support doesn’t make an individual a criminal. The arrears owed arc only one
factor of many taken into consideration when charging a nonpaying parent with criminal

nonsupport.

This legislation would follow the lead of the 33 other states and federal
government and make criminal nonsupport a felony, giving the agency another tool to

deal with the most egregious cases.



Making Aiding and Abetting nonpayment of child support a felony

There are individuals, whether relatives or friends, who believe they are helping
the individual (through their sense of fairness) by providing “under the table”
employment opportunities when instead they are harming the children most of all.

If the crime of criminal nonsupport is raised to the level of a Class C felony, it is
reasonable that the crime of aiding and abetting the nonpayment of child support should
be raised as well. Raising this crime to a felony sends a clear and convincing message to
those individuals who have their own sense ofjustice and help people skirt the law.

Giving the courts statutory authority

This legislation gives the courts statutory authority to issue orders pertaining to
requiring non-custodial parents to pay child support payments according to an approved
payment plan; ordering them lo seek work unless incapacitated; and/or requiring them to
complete and submit applications for Permanent Fund Dividei u.

Because there is not yet a clear defined authority to do so, there is one judicial
jurisdiction within the Stale of Alaska that will not issue these orders. This legislation

corrects that situation.

Giving CHILD SUPPORT ENFORCEMENT DIVISION investigators the power of
peace officers when enforcing child support laws.

This legislation would help protect those who investigate the criminal aspect of
child support laws. Child support laws deal with money and children, both of which raise
the emotions of those involved. The majority of cases are civil. However, there are a

number of cases that are criminal in nature.

The Child Support Enforcement Division investigators have, and continue to be,
threatened, followed, and placed in danger without the ability to defend themselves or
others while performing their investigations. They have to interview individuals who
have violent criminal backgrounds including murder, rape, assault, etc. while trying to
perform their duties. The situations are so potentially dangerous the Child Support
Enforcement Division has issued the investigators bulletproof vests for protection, but
they haven’'t yet been afforded the ability to defend themselves.

By their position descriptions they are required to respond lo all threats to die
agency and its staff. The Child Suppoit Enforcement Division investigators are
commissioned by the Department of Public Safety as “Limited Special Officers Alaska
Stale Troopers” to perform their duty. When the investigators show this identification
and badge to an individual in the performance of their duty, it is presumed they arc

armed, even though they aren’t.

This legislation will help correct that problem.



Giving CHILD SUPPORT ENFORCEMENT DIVISION authority to compromise
state debt through settlements or approved payment plans

Federal government is concerned with the ever increasing child support debt
owed. The debt accumulated is to (1) the custodial parent, (2) to the state, and (3) the
Federal government. Currently, there is $90 billion owed throughout the nation.
Alaska’s share of this debt is approximately $600 million. Of the $600 million, $300
million is owed to custodial parents, and $300 million is owed to the Slate of Alaska and

the Federal grvernment.

In 2002, the Office of Child Support Enforcement (OCSE) in Washington, DC
commissioned a study of the $90 billion owed in child support throughout the nation.
The study completed found that approximately 70% of the child support owed is by
persons making less than $10,000 a year, and that if the incjme was raised to $20,000 the

percentile is raised to 84%.

There are many nonpaying non-custodial parents who want to pay, but because
the debt owed is so overwhelming they give up and make no payments at all. This
legislation does not create a giveaway program, but rather provides a way to bring those
needing a helping hand an opportunity to be responsible for their children again. The
consistency of payments they make over a period of time would earn them the ability or
allow them to seek areduction in their child support arrearages.

“It is not the one payment a year that will help those parents stay o ff welfare, but
the consistent monthly child support on which the custodial parent can rely,” said
Commissioner Cherie Heller, Office of Children Support Enforcement, Washington, DC,

Allowing Paternity and child support establishment for rape and incest victims if
they want to pursue it

Under current statute, if a victim of rape or incest requests the Child Support
Enforcement Division to establish paternity and a monthly child support order, the Child
Support Enforcement Division is prohibited. In this, the State of Alaska penalizes the
victim again. This legislation would allow the Child Support Enforcement Division to

establish paternity and seek a child support order only if the victim requests it.

Adopting Federal changes to modification of child support orders

This legislation provides necessary changes in Alaska statutes to ensure state law
is consistent with federal funding laws. This Alaska statute revision ensures the Child
Support Enforcement Division’s compliance with state plan requirements and ensures
federal funds to Alaska. Federal law (42 USC 666) requires support orders be modified
whether or not there has been a material change in circumstances if more than three years

have passed since the order was issued or modified.

Failure of this legislation to pass this year potentially places the State of Alaska in
jeopardy of significant losses in federal funding for the Child Support Enforcement
Division and the Temporary Aid to Needy Family (TANF) block grants.
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MEMORANDUWM February 19, 2004
SUBJECT: Child Support Enforcement and Crimes
(Work Order No. 23-LS 1639\H)
TO: Representative Pete Kott
Attn: John Main
FROM: Jean M. Mischel

Legislative Counsc

You have requested a sectional summary of the above-described bill.

As apreliminary matter, note that a sectional summary of a bill should not be considered
an authoritative inteq)retation of the bill and the bill itself is the best statement of its

contents.

Section 1. Clarifies criminal nonsupport elements, deletes reference to age of child, and
adds a rebuttable presumption. The presumption may encounter some difficulty if
challenged since the Alaska Supreme Court, in Taylor v. State 710 P.2d 1019 (1985), has
interpreted one of the elements of the crime ("without lawful excuse") to require proof of

the ability to pay. The presumption negates that.

Section 2. Adds areference in the misdemeanor penalty section for criminal nonsupport

to the new felony crime added in this bill.

Section 3. Establishes a Class C felony for certain circumstances. Replaces a cross
reference to a loss or restriction of a recreational license as additional criminal penalty.

Section 4. Establishes an enhanced crime of aiding the nonpayment of child support in
the first degree for circumstances related to the felony in section 3.

Section 5. Makes previous crime of aiding the nonpayment of child support a second

degree crime.

Section 6. Adds "second degree" to the existing misdemeanor penalty provision for

aiding the nonpayment cf child support.

Section 7. Adds anew subsection pertaining to child support orders to the jurisdiction of

the superior court.



Representative Pete Koi.
February 19, 2004
Page 2

Section 8. Deletes a limitation pertaining to a child receiving public assistance for the
agency to order or request a court order in arrearage cases for a payment plan or work

activities by an obligor.

Section 9. Adds two subsections authorizing the agency to 1) employ peace officers who
may carry a firearm when specified training is completed and for child support

enforcement investigations; and 2) compromise a child support obligation.

Section 10. Adds circumstances in which the agency may order paternity testing in cases
involving incest or rape.

Section 11. Deletes "so entered" for support orders subject lo enforcement by the
agency. This charge has the effect of avoiding a limitation on enforcement in this section

to only court orders.

Section 12. Adds cross-reference lo 42 U.S.C. 666 for periodic modification of child
support orders without showing of changed circumstances.

Section 13. Describes indirect court rule amendment to Rule 90.3, Alaska Rule of Civil
Procedure necessitated by sec. 12 of the bill.

Section 14. States that a 2/3 vote is not required for amendment to Rule 90.3.

Section 15. Describes the applicability of the Class C felonies established in this bill as
pertaining to violations occurring on or after the effective date of the act for certain long

term and high dollar amount arrearages.

Section 16. Provides an effective date for the hill.

JMM:mdr
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Criminal Nonsupportof Children

Prepared for Representative Pete Kott
By Patricia Young, Manager

You wished to know if any states classify a parent's failure to support his or her children as a
felony offense.

The attached table shows information on each state’s law in regard to nonsupport of children.
Searching on Lexis, we identified 13 states that classify nonsupport as a felony offense.” Laws in
an additional 20 states specify that the offense is either a misdemeanor or a felony depending on
factors such as the amount of unpaid support obligation, duration of the failure to pay support,
and the number of prior convictions for nonsupport. Alaska is among 11 states that classify the

nonsupport of children as a misdemeanor offense.3

Please note that sentencing, even for similar classifications, varies significantly across
jurisdictions.  We include examples of state laws specifying classification as a felony and
identifying associated penalties as Attachment A; we include examples of laws with graduated

classifications and associated penalties as Attachment B.

I hope you find this information to be useful. Please let me know if you have questions or need
additional information

' Stales that classify nonsupport as a felony offense are Arizona, Colorado, Idaho, Indiana, lowa, Kansas,
Massachusetts, Michigan, Mississippi, New Mexico, North Dakota, Oregon, and Texas.

2 States with graduate the classification of the offense depending on factors such as severity, duration, or number of
prior convictions are Arkansas, Delaware, Florida, Georgia, lllinois. Kentucky, Minnesota, Missouri, Nebraska, Nevada,
New Hampshire, New York, Ohio. Oklahoma. Rhode Island, South Dakota, Tennessee, Utah, West Virginia, and

Wisconsin.

1States that classify nonsupport as a misdemeanor offense are Alabama, Alaska. California. Hawaii. Maryland.
North Carolina, Pennsylvania. South Carolina. Virginia. Washington, and Wyoming.

. Alaska Legislature State Capitol
Legislative Research Services Juneau. AK 99801

w3 legis stale ak us/Reseaix:h/research_home him

907-165-3991
907-165-3908 (fax)
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State
Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Hawaii
Idaho
lllinois
Indiana
lowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

pne”~State Classification

Citation
Ala. Code § 13A-13-4
AS § 11.51.120
ARSS§ 25-511
ACA § 5-26-101
Cal. Penal Code § 270
CRS 14-6-101
Conn. Gen. Stat. § 53-304
11 Del. Code § 1113
DC Code § 46-225.02
FS § 827.06
OCGAS 19-10-1
HRS § 709-903
Idaho Code § 18-401
750 ILCS 16/5
Ind. Code Ann. § 35-46-1-5
lowa Code § 726.5
KSA § 21-3605
KRS § 530.05
La. RS 14:74
17-AM.R.S. 8552
Md. Fam. Law Code Ann. § 10-203
ALM GL ch. 273 § 15
MCLS§ 750.165
Minn. Stat. § 609.375
Miss. Code Ann. § 97-5-3
§568.040 R.S.Mo
Mont. Code Ann. § 45-5-621
R.R.S. Neb. § 28-706
NRS § 201.020
62 NHRSA 639:4
NJ Stat. § 2C:24-5
NM Stat. Ann. § 30-6-2
NY CLS Penal § 260.05 -.06
NC Gen. Stat. § 14-322
ND Cent. Code § 14-07-15
ORC Ann. 2919 21
21 OkI. St. § 852
ORSS§ 163.555
18 P.S. § 4731
RIGen.Laws§ 11-2-1 & 11-2-1.1
SC Code Ann. § 20-7-90
SD Cod. Laws § 25-7-16
Tenn. Code Ann. § 39-15-101
Tex. Penal Code § 25.05
Utah Code Ann. § 76-7-201
15V.S.A. 8202
Va. Code Ann. § 20-61
ARCWSE§ 26.20.035
W.Va. Code § 61-5-29
Wis. Stat. § 948.22
Wyo. Stat §20-3-101

Crime Classification
Class A Misdemeanor
Class A Misdemeanor
Class 6 Felony
Class A Misd - Class B Felony
Misdemeanor
Class 5 Felony
Contempt of Court
Class B Misd - Class G Felony
Criminal Contempt
1st Degree Misd - 3rd Degree Felony
Misd - Felony
Misdemeanor
Felony
Class A Misd - Class 4 Felony
Class D Felony - Class C Felony
Class D Felony
Level 10 Nonperson Felony
Class A Misd - Class D Felony
Criminal Neglect
Class E Crime
Misdemeanor
Felony
Felony
Misd - Felony
Felony
Class A Misd - Class D Felony
Nonsupport: Aggravated Nonsupport
Class Il Misd - Class IV Felony
Misd - Category C Felony
Class A Misd - Class B Felony
4th Degree Crime
4th Degree Felony
Class A Misd - Class E Felony
Misdemeanor
Class C Felony
1st Degree Misd - 4th Degree Felony
Misd - Felony
Class C Felony
Misdemeanor
Misd - Felony
Misdemeanor
Class 1 Misd - Class 6 Felony
Class A Misd - Class E Felony
State Jail Felony
Class A Misd - 3rd Degree Felony
unspecified
Misdemeanor
Gross Misdemeanor
Misd - Felony
Class A Misd - Class | Felony
Misdemeanor

NOTES: States that graduate the offense from a misdemeanor to a felony do so depending on factors such as the amount of
unpaid support obligation, duration of the failure to pay support, and the number of prior convictions for nonsupport.
SOURCES: Lexis search of state statutes
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Attachment A

Idaho Code § 18-401 (2003)
Burns Indiana Code Ann. § 35-46-1-5 (2003)
Michigan Comp. Laws Ann. 8 750.165 (2003)
Mississippi Code Ann. § 97-5-3 (2004)



Idaho—-Idaho Code § 18-401 (2003)

§ 18-401. Desertion and nonsupport of children or spouse

Every person who:

(1) Having any child under the age of eighteen (18) years dependent upon him or
her for care, education or support, deserts such child in any manner whatever, with

intent to abandon it;

(2) Willfully omits, without lawful excuse, to furnish necessary food, clothing,
shelter, or medical attendance for his or her child or children, or ward or wards;
provided however, that the practice of a parent or guardian who chooses for his child
treatment by prayer or spiritual means alone shall not for that reason alone be
construed to be a violation of the duty of care to such child;

(3) Having sufficient ability to provide for a spouse's support, or who is able to
earn the means for such spouse's support, who willfully abandons and leaves a
spouse in a destitute condition, or who refuses or neglects to provide such spouse
with necessary food, clothing, shelter, or medical attendance, unless by the spouse's
misconduct he or she is justified in abandoning him or her;

Shall be guilty of a felony and shall be punishable by a fine of not more than
five hundred dollars ($ 500), or by imprisonment for not to exceed fourteen

(14) years, or both.

HISTORY: I.C., § 18-401, as added by 1972, ch. 336, § 1, p. 844; am. 1972, ch.
381, § 8, p. 1089; am. 2000, ch. 294, § 1, p. 1008.



