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influence ofthe liability reform variables on loss ratio is accompanied by a comparable
pattern ofinfluence on loss levels. In contrast, premiums seem only modestly affected by
the liability reform measures, so that the main mechanism has been to reduce the losses
associated with policies as opposed to raising the price that can be charged.” Viscusi and
Bom (Journal of Legal Studies: 1995, p 496) also state that “liability reform not only
enhances profitability but also diminishes uncertainty by having its greatest effect” on the
must unprofitable insurers. The AM A also found that professional liability insurance
(PLI) premium increases are driven in large part by verdict awards and settlement costs
and that the relative frequency o fvery large awards is increasing.48 The report found that
manual PLI rates for California, which caps damages, are less than halfthose in the
largest states that do not have effect tort refomi. The AM A offers three policy options:
the most promising tort reform proposals may be those that focus on elements such as
award caps; policy initiatives to stabilize supply, finances and operations o f carriers may
offer amore productive approach to mitigating PLI crises; and that local initiatives must

take into account the local drivers ofpremium increases that predominate within

individual jurisdictions.49

Hunter and Doroshow, in discussing the impact oftort reforms on medical malpractice
insurance rates from 1985-1998, argue that tort law limits enacted since the liability
insurance crisis o fthe mid-1980s have not lowered insurance rates in the ensuing years.5

The authors also argue that states with little or no tort law restrictions have experienced

181bid, p.7
*9American Medical Association. “Medical Professional Liability Insurance.” Health Care Financial

Trends Report. Chicago: American Medical Association, April 2002.
DHunter, J. Robert, and Joanne Doroshow. Premium Deceit: The Failure o f ‘Tort Reform’ to Cut

Insurance Prices. New York: Center for Justice and Democracy, 2002.
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the same level ofinsurance rates as those stales that enacted severe restrictions on
victims’ rights.5l In their analysis of tort reform impacts on medical malpractice rates,
Hunter and Doroshow argue the existence ofan “apparent difference between levels of
tort law change and overall rate/loss cost impact.” 2 Hunter and Doroshow (2002, p. 16).
state “the underlying costs, which ultimately drive insurance prices, are impacted
upwardly by mid-range medical malpractice tort law changes...” Hunter and Doroshow
argue that “one reasonable conclusion is that no clear evidence oftort law change
impacting insurance prices is determinable” from the data that was analyzed.53
Zuckcrman, Bovbjerg and Sloan found that “other than imposing caps or reducing the

time available tc initiate claims, tort reforms are not observed individually to lower

prermum.”

Another goal oftort reform measures are to reduce budgetary costs to health care
providers. Danzon (Handbook ofHealth Economics, Volume 1:2000, p 1371) argues
that the outcome such reforms “is likely to result, at best, in simply shifting costs from
medical providers to patients and taxpayers; at worst, total social costs may actually
increase if, for example, deterrence incentives are weakened.” Thorton (Applied
Economics, 1999, pg 215) found that “tort signal effects appear to prompt primary care
physicians to work longer hours in an effort to devote more time and attention to
patients...” which “...may well reduce the incidence of negligence and increase the

quality ofcare. Evidence from simulations also suggests that the impact o f these

3 Ibid. p. 2
21bid. . 16

Blbid. p. 17
3 Zuckcrman, Stephen, Randail R. 3ovbjerg, and Frank Sloan. “Effects of Tort Reforms and Other Factors

on Medical Malpractice Insurance Premiums.” Inquiry 27 (Summer 1990): p. 180.
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defensive actions on utilization and fee, at the margin, may be relatively minor.” Kessler
and McClellan (NBER Working Paper No. 6346:1998) found that their analysis results

“suggest that reforms in law affect physicians’ attitudes, both by reducing the probability
ofan encounter with the liability system and by changing the nature o f the experience of

being sued, for those physicians who defend against malpractice claims.”

States have tried a variety of legislative changes to control medical malpractice insurance
costs. Several o f these are identified and discussed in the following subsections.

Several researchers have studied the impact of tort reforms enacted following prior
medical liability crises. In 1986, the GAO performed a case study of six states (Arkansas,
California, Florida, Indiana, New York and North Carolina) that had enacted tort reform
measures following the crisis in the 1970s.5% The study involved surveys o f organizations
representing physicians, hospitals, insurers and lawyers.5%6 The study found that in two
states, those groups surveyed believed that tort reforms had helped to moderate upward
trends in the cost of insurance as well as the average amount paid per claim.5/ Those

surveyed in the other four states felt that tort reforms had little effect in their states.

In areport to the Senate on the impact of tort reforms on medical malpractice frequency
and severity following the medical malpractice crisis ofthe 1970s, Danzon reported that
three studied reviewed suggest that caps on awards and collateral source offset had

significantly reduced claims severity and that collateral source offset and shorter statute

BUnited States. General Accounting Office. Medical Malpractice: Six State Case Studies Show Claims
and Insurance Costs Still Rise Despite Reforms. Washington, DC: GPO, 1986.

FHlbid. p. 2

57 Ihid. p. 2
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of repose have significantly reduced claim frequency.58 Danzon also reported that
arbitration statutes appeared to increase claims frequency and reduce average severity,
while reforms including screening panels and limits on contingency fees appeared to have

no systemic impact on claims frequency and severity.5

Viscusi et al. researched the impact of tort reforms following the 1980s medical liability
crisis and found that insurance regulation variables had little apparent effect on medical
liability insurance prices (Journal of Risk and Uncertainty 180). The study also found that
while reforms modifying joint and several liability, limits on liability, limits on non-
economic damages and limits on punitive damages did not constrain costs or enhance

profitability, the reforms appeared to dampen changes in premium.

Viscusi and Bom found that liability reforms on average, and in particular the damage
cap provisions, contributed to a downward shift in the loss ratios, which implies arise in
the profitability of insurers.80 They note that the effect is not uniform across all insurers,
but that insurers that had been the least profitable benefited the most from reforms.6L
They also discovered that liability reforms were more influential on reducing losses and

less so on increasing premiums.& The authors conclude that medical malpractice reform

% Danzon, Patricia M. The Effects of Tort Reforms on the Frequency and Severity oFMcdical Malpractice
Claims: A Summary of Research Results. U.S. Senate Committee on the Judiciary. Washington, DC,

March 26, 1986. p. 9.

3 Ibid.
@ Viscusi, W. Kip and Patricia Bom. “Medical Malpractice Insurance in the Wake of Liability Reform."

Journal of Legal Studies 24 (1995): p. 490

&l Ibid.
Ibid.
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consequently generated a variety of diverse effects that one would expect from a sound

reform agenda.63

Damage Limitations, Caps

Payments made to individuals to compensate for damages because o f medical error are
generally divided in two categories. First are economic damages. Economic damages
usually consist ofpast and future medical expenses to provide care and rehabilitation and
lost wages or earnings potential. These damages are measured in monetary terms, often
using objective or third party standards such as wage receipts, medical bills, or expert
estimates o f degree o f disability. The second major category is that of non-economic
damages. Non-economic damages are not readily measurable and are subjective in
nature. They consist of payments for such intangible damages as past and future pain and

suffering, loss of consortium, mental anguish and in some cases, punitive damages.

Table 35 lists states that have enacted damage limitations. A few states enacted statutory
limitations on total damages but much less frequently than limitations on non-economic
damages. It is important to note that when evaluating a total damage limitation, one must
be aware of how it is applied. For example, while Indiana’s $1,250,000 is a cap on all
damages regardless o f cause or source, the $500,000 cap in Louisiana is for non-medical
damages only. Further, there are other areas of tort law that affect the settlement outcome

such as whether the cap applies on aper occurrence basis for each health care provider ar

health care institution individually or collectively.

& Ibid. p. 491
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A more common approach is for states to limit non-economic damages that an injured
party can receive. There are many who believe that the limitation on non-economic
damages is the most effective single reform that a state can enact. It should be noted this
contention is still the subject of debate. Doctors, hospitals and insurers tend to favor such

limitations, while the plaintiffs’ bar and many consumer advocates are opposed.

Studying the effect of non-economic damage limitations is very difficult, as there does
not appear to be reliable data to base an effective evaluation. First, courts do not routinely
require that judgments distinguish between economic and non-economic damages when a
judge orjury decides a case. Further, if a settlement is negotiated out of court, the insurer
and the parties to the agreement are not inclined to separate the economic and non-
economic aspects o f the settlement. It is safe to say that enacting a non-economic
damages limitation will have an impact on settlements or adjudicated claims with award
values that reach levels exceeding the threshold of limitation. For most states, there is
ample evidence thatjuries have awarded significant amounts; however, evaluating actual

cost savings requires analysis on data that does not exist. At best a rudimentary estimate

could be performed.

Damage caps or limitations provide insurers and the marketplace with information about
the maximum dollar amount o f loss any one insurance claim can be awarded, generally
for noneconomic damages. When insuring a physician, insurers will assess the
probability that he/she will have a claim filed against them and estimate how much the

claim wiill cost the insurer. Without caps, insurers are forced to estimate what courts will,
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in the future, award aplaintiffin amedical liability case. Recent years have seen large
variations in the amounts of damages awarded in some cases, making such predictions
difficult and inaccurate. The implementation o f caps allows insurers to more accurately

predict its costs arising from a claim and adds some stability to insurance prices in the

market.

Caps on damages have two major impacts on individuals who potentially have a medical
malpractice claim. First, total caps, that is caps on economic, noneconomic and punitive
damages, may not make enough money for medical care necessary- to reverse damages
caused by medical mistakes or for any ongoing or life-long treatments the injured party
may need. Some argue that noneconomic caps, in some cases, may be insufficient to
appropriately compensate avictim for the intangible effects ofthe injury that has
occurred. Secondly, caps may create a case of adverse selection when it comes to
pursuing a claim. Since the costs ofresearching and arguing a medical malpractice case

can be very large, awards available once caps are introduced may not, in some cases,

cover even the costs associated with pursuing a claim.

Caps on noneconomic damages have been researched more than any o fthe tort reforms
reviewed in this report. Danzon (Handbook ofHealth Economics, Volume 1: 2000) found
that “ caps directly constrain only a small percentage of cases, because roughly five
percent o f cases account for 50 percent o fdollars paid.” Danzon (ibid.) goes on to say
that limits “are unlikely to undermine deterrence, because very high awards are typically
not used for rating individuals (as opposed to class) liability premiums, being viewed as

random bad luck.” The Employment Policy Foundation (2003) argues, “states without
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effective ceilings on non-economic damages experienced increases in medical
malpractice premiums 3.7 times greater than states with ceilings.” The Government
Accounting Office (Medical Malpractice Insurance, 2003, p 43) found that, because of
data limitations, “it is not possible to quantify the impact of a cap on noneconomic
damages on insurers’ losses. Similarly, it is not possible to show exactly how much a cap
would affect claim frequency or claims-handling costs.” Viscusi, et al (Inquiry: 1990, p
176), found that noneconomic caps had statistically significant effects on piemium,
frequency or severity.64 Weiss (Medical Malpractice Caps: 2003) found that while caps
on noneconomic damages did reduce insurer payout on claims, insurers continued to
increase premiums, leading to the conclusion that more important factors such as medical
inflation, the insurance business cycle, insufficient reserves, declining investment
income, financial safety and supply and demand, drove the rise in medical malpractice
premiums. Viscusi, et al (Journal of Risk and Uncertainty: 1993, pi 81) found that for the
liability reform variables (specifically modified joint an several liability, limits on
liability, noneconomic damages, or punitive damages, or other reforms) examined
showed “no statistically significant effects appear on losses... Only one measure, limits
on noneconomic damages, significantly depresses losses, resulting in a 14.7% decrease in
1985 loss levels.” Ross (30 Ind. L Rev. 594), examining whether a state’s independent
integjretation ofits equal protection laws should be considered when damage caps have
been implemented, argues that caps “arbitrarily discriminate against those most severely
injured. Furthermore, they are unlikely to effectuate their intended purpose of lowering

malpractice insurance premiums and health care costs.” Yoon (3 Amer. Law &

& The authors found that noneconomic dama(]t;es were a significant at a 10% level of confidence when
measured in the frequency and severity model.
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Economics Review 199) found that “the average relative recovery by Alabama plaintiffs
decreased by roughly $20,000 after the Alabama legislature enacted [total] damage caps
and increased roughly double that amount after the Alabama Supreme Court ruled them
unconstitutional.” Sloan and Hoerger (4 Journal ofRisk and Uncertainty 419) found that
“more serious injuries were relatively undercompensated, and plaintiff who incurred high
losses in cases in which defendants appeared to be innocent o fwrongdoing were paid no
more than those in which plaintiffs incurred arelatively minor loss. This undercuts the
rationale for ceilings on payments for noneconomic loss or total loss.” In an analysis of
the effect of tort reforms on premiums stemming from the 1970s crisis, Zuckcrman et al.
found that; only reforms imposing a cap on the amount ofphysician liability or reducing
the amount oftime a plaintiff has to initiate a claim significantly lowered medical
malpractice premiums; premium are lower in states that require prior approval o frates;

and not as strong a link between the determinants o fpremiums, claims and awards as was

expected.6b

Collateral Source Rules

Collateral source rules are provisions that allow or require the introduction ofevidence
concerning the plaintiff’'s recovery of medical and disability expenses from “collateral
sources” such as health insurance, workers’ compensation, Social Security, auto
insurance medical payments or no-fault coverage and disability insurance. This allows a
jury to consider the other sources of compensation available to a plaintiff before setting

an award amount. Some states also allow or require consideration of compensation

tb Zuckerman, Stephen, Randall R. Bovbjerg, and Frank Sloan. “Effects of Tort Reforms and Other Factors
on Medical Malpractice Insurance Premiums.I Inquiry 27 (Summer 1990): 167-182. p. 167/
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received from multiple defendants as a collateral source ofrecovery. A number of other
states, however, still observe the common-law collateral source rule that obligates a
tortfeasor to pay the filll amount of aplaintiffs damages without regard to whether other

sources mitigated those losses. In these states, tort awards are not offset by compensation

amounts received from other sources.

Collateral source rules recognize that double recovery for all or part ofa plaintiffs
damages unnecessarily adds to the expense of medical malpractice insurance. Changes to
collateral source rules would be considered an effective tort reform if the changes provide
just compensation while eliminating duplicative expenses. Limiting subrogation rights
would provide that collateral benefit providers do not seek to recover the monies they
contributed to the settlement. However, most health and disability policies have
provisions stating that the policyholder must refund policy benefit payments to the
insurer that that they also collect through the tort system. This theoretically would
eliminate most double recovery situations. Under this situation, the issue ofdouble
recovery is eliminated. The issue then becomes whether the source o f the payments to the
plaintiff are made appropriately, i.e. whether the plaintiff should pay for a portion o fthe

damages or whether the defendant is responsible for all of the damages.

The Secretary’s Commission on Medical Malpractice recommended 1973 that an in-
depth analysis be made to identify the cost of overlapping health insurance benefits and

to identify methods ofusing resources to assure more complete coverage to all.66 Danzon

@united States. Department of Health, Education, and Welfare. Medical Malpractice: Report of the
Secretary’s Commission on Medical Malpractice. Washington, DC: GPO, 1973.
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(Handbook ofHealth Economics, Volume 1: 2000) argues that “collateral sources offset
undermines deterrence by shifting costs from the tort defendant to other insurance
programs and by reducing the plaintiffs incentive to bring a claim because ofthe lower
expected award.” Danzon (Journal of Law and Economics: 1984, Law and Contemporary
Problems: 1986) found empirically that “ collateral source offset rules have not only
reduced claim severity but also claim frequency, consistent with the prediction that lower
awards reduce the incentive to file.” Viscusi, et al (Inquiry: 1990, p 176), found that

neither permissible nor mandatory collateral offset had statistically significant effects on

premium, frequency or severity.67

Periodic Payment of Future Damages

Traditionally, medical liability insurers have paid tort settlements as one lump-sum
settlement equal to the expected value of future losses. Periodic settlements allow for tort
settlements to be paid over a course ofmany years, typically the expected lifetime ofthe
plaintiff. Currently, several states mandate periodic payments, where several others
provide an option to do so, either by request of the parties involved or the courts
depending on the state statute requirements. Periodic payments are typically funded by
annuities purchased from insurance companies. These annuitized payment arrangements

are known to most as structured settlements.

A medical malpractice insurer can benefit by spreading the payments out over alonger
period. An unused portion may be returned to the funding insurer. An insurer could also

67 The authors found that mandatory collateral offset was a significant at a 10% level of confidence when
measured in the frequency and severity model.
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purchase an annuity where the present value ofthe future stream o fpayments is much
less that a lump sum indemnity ofthe damages. Periodic settlements thus allow insurers
to more accurately predict its loss expenses, which in turn allows them to set more
consistent insurance rates for insureds. Periodic settlements may also be advantageous to
the claimant because it guarantees a fund stream that will not be dissipated and will be
available for future needs o f the claimant. On the other side ofthe coin, it can be argued
that periodic settlements take away the claimant’sright to be compensated fairiy because
the claimant may not outlive the term ofthe periodic payments, which would preclude
the claimant from being ‘made whole’. In the event that an insurer becomes insolvent and
has periodic payments settlement obligations it cannot meet, the cost o f that obligation
then shifts to either the state guaranty fund or, in the event the insurer is not covered by

such a fund, to the claimant in terms o f lost payments.

Henderson (32 Ariz. L. Rev. 76), argues that a “well designed periodic-installment

judgment plan offers anumber ofopportunities to make significant improvements in the

way tort victims are compensated.”

Legislative Strategy Regarding Bad Faith

Although every state’s tort system is different, a common thread for insurers is the issue
of bad faith. Insurers can be held liable for amounts that are in excess ofthe policy limit
if the policyholder asks the insurer to settle with a claimant and the insurer proceeds to
take the case to court and loses. Bad faith claims occur when the judgment against the
policyholder exceeds the policy limit and the insurer foregoes the opportunity to settle at

the policy limit or less. At the extreme, bad faith claims have the potential to be larger
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than an insurer's surplus.

Perhaps more than any other element the insurance industry maintains that the bad faith
provisions of law, currently found in many insurance codes, are subject to abuse by those
representing people allegedly injured due to malpractice. Although the evidence is
generally anecdotal, the insurance industry is united in its assertion that no medical
malpractice reform would be effective without changing the ease with which bad faith
allegations can be made. On the other hand, those representing victims allege that
insurers were prone to play games with records, witnesses, and availability to delay legal
proceedings. Interestingly, insurers also make the same allegations relative to victims and
their representatives. Those representing victims also expressed concern that the financial
strength of insurers could allow them to “wait-out” avictim for purposes of an
inequitable settlement. The working group believes that those considering medical
liability reform should evaluate possible changes to the laws regarding bad faith claims.

The appendix contains a summary of changes recently made to Florida law related to bad

faith claims.

Sykes (25 Journal of Legal Studies 443) concludes that “the courts seem to find tortuous
conduct on the part of insurers who have bona fide disputes with their policyholders over
the terms ofthe policy or over factual issues essential to the insured’s right to recover.
The ability ofthe courts to identify opportunistic behavior in such cases is veiy much in
doubt, and the distinct possibility arises that bad faith doctrine here does little to police

misconduct while doing much to cause uneconomic increases in the premiums that

policyholders must pay.”
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Alternative Dispute Resolution & Mediation

There are many ways to resolve disputes between two parties. The traditional method for
medical liability claims is for the courts to hear from both sides and have either ajudge or
ajury decide what damages, if any, should be awarded. At the other end o f the spectrum,
is a settlement offer. This is avery informal process where the insurer, with the health
care provider’s permission, makes an offer to the plaintiffto settle the case before a trial
becomes necessary. There arc other methods that fall somewhere between these two
extremes. Taking advantage o fthem offers opportunities to save time and expenses that

are associated with a full trial in a court of law.

Some argue that one ofthe significant cost drivers of medical liability insurance is the
sympathy factor. In cases where there is an adverse medical outcome that is not the result
ofamedical error, it can be argued that a compassionate jury would like to find a way to
compensate those who have experienced a bad medical outcome and tend to sympathize
with the plight ofthe victim. Care must be taken to strike a balance between the interests
of the health care providers and those that have been victims oftrue medical malpractice.
Establishing a balanced pre-trail screening process offers the potential to save both
parties expense dollars by sorting out those cases that are likely to lead to an award from

those that are simply unfortunate medical outcomes.

Further, expert witness reforms may contain costs if high standards are maintained. One

option may be to use medical experts to certify the validity ofthe claimant’s case so that
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non-meritorious claims are eliminated before they reach a court. This process may also
aid in settlement discussion, as many facts will come to light early in the process so that

an offer of settlement can be tendered on cases with merit before going to trial.

Typically, loss adjustment expenses are higher for medical liability insurance than for
other liability lines ofinsurance. This offers the potential for some savings if efforts to
constrain costs are successful. Possible loss adjustment controls include the use of
mediation or other alternative dispute resolution processes. Mediation or arbitration can
be a successful loss adjustment control strategy. A state could consider adopting
mediation or arbitration standards that treat all parties fairly. This would begin with a

disclosure designed to alert the patient that he is agreeing to arbitration in lieu of ajury
trial if that is the case. The disclosure must be clear and concise and should be agreed to
by all parties. Arbitration can be either binding or non-binding and these conditions must
be disclosed in advance. Rules regarding arbitration should consider whether the parties
each have appropriate bargaining strength and whether they can bind others to the
arbitration result in the case ofjoint and several liability. It should be noted that if there is
discord surrounding an arbitrated dispute and either party can take the case once
arbitrated to court, it is possible that arbitration might create an added layer of

bureaucracy and actually add to expenses rather than diminish them.

In 1973, the Secretary’s Commission on Medical Malpractice recommended that persons
other than attorneys and members ol'the profession involved in the disputes be included

as members ofany mediation board or panel.68 Danzon (Handbook ofHealth Economics,

@8 United States. Department of Health, Education, and Welfare. Medical Malpractice: Report of the
Secretary’s Commission on Medical Malpractice. Washington, DC: GPO, 1973.
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Volume 1: 2000) agues that “theory and evidence indicate that mandatory screening,
without significant penalties for appeal and without the panel’s findings being admissible
evidence in court, may simply add an additional tier of delay and costs.” Danzon
(Handbook ofHealth Economics, Volume 1:2000) also argues that an “early binding
offer system, combined with the English rule [the side that wins a suit is entitled to
recover its expenses], creates incentives for each part to act on their true information,
whereas b luffand strategic manipulation are penalized. By contrast, screening and
mediation, without significant penalties for strategic post-screening behavior, simply
increase delay and costs.” The authors (Impact of Legal Reforms on Malpractice Costs,
p72-3) note that the reluctance to use alternative dispute resolution programs “when it is
not mandatory, coupled with questions about its constitutionality when mandatory,
suggests that binding alternative dispute resolution (ADR) is unlikely to have much ofan
impact on direct malpractice costs.” Viscusi, et al (Inquiry: 1990, p 176), found that
allowing arbitration agreements did not have a statistically significant effect on premium,
frequency or severity. Nelson (10 Am. Joum Trial Advoc. 362) questions whether
“statutorily mandated mediation panels achieve any useful purpose. These panels may
merely add another costly level to an already expensive and cumbersome litigation
process. On the other hand, legislative attempts to encourage settlement, such as H.R.
3084, may provide benefits to both health care consumers and providers.” Farber and
White (23 Journal of Legal Studies 805) conclude, “patients involved in cases initiated
through incident reports are less litigious (“more peaceful”) than patients who initiated
cases on their own either through a complaint or a lawsuit.” Farber and White (23 Journal

oflLegal Studies 805) found that cases “initiated by patients through the complaint
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process are not resolved (dropped, settled, tried to a verdict) significantly different from
cases initiated by lawsuits, controlling for observable case characteristics.” Farber and
W hite (23 Journal of Legal Studies 806) suggest that “the complaint process is a cost-
effective “front-end” for the litigation process that provides infoimation to patients
regarding the quality oftheir medical care and, hence, the likelihood o fnegligence.”
Vidmar And Rice (78 lowa L Rev. 897) examined the results o fseveraljury and
mediated court decisions and found “no support to the widely held view thatjurors are
more generous than judges or arbitrators in awarding noneconomic damages. Moreover,
the data do not support the view that the reasoning of laypersons calculating the award is
substantially different from that o flegally trained persons.” Stevens (50 Dispute
Resolution Journal 65) argues that the “potential contributions of ADR in various
dispute-management settings depend in important part on how its adjudication function
fits in as an integral part of the larger alternative dispute management system with which
it is associated. Arbitration of these disputes would greatly facilitate adopting contract
(rather than tort) as the legal basis for claims. In turn, contract - coupled with grievance

procedures and arbitration - would provide a superior dispute management system for

malpractice disputes in HMOs.”

Contingency Fee Limitation

Perhaps the most controversial reform involves limitations on attorney contingency fees.
The lawyers for the plaintiffin medical liability cases are generally compensated on a
contingency fee basis. In lieu of an hourly charge for services rendered, the attorney

agrees to accept a percentage o fthe damage award if the lawsuit is successful. These
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contingency fee arrangements can be as high as 50% of the award.

The arguments for contingency fee limitation are that it delivers more o f the award to the
person who sustained the injury and thus is fairer to victims of malpractice. Further, it
helps weed out non-meritorious claims as attorneys are less inclined to take a chance on a
doubtful recovery if their stake in the claim would be less. There are some who oppose
contingency fee limitations. They argue that these limitations deny innocent victims their
day in court as plaintiffs attorneys would be less inclined to take on cases with small
potential dollar values regardless ofits validity. Further, they say that it is unfair to
attorneys to limit their earnings potential. While there are states that have implemented
restrictions on the use o f contingency fees, limiting the income o fplaintiff attorneys is
often atough battle in a state legislature. California is an example of a state that has

successfully implemented contingency fee limitations for medical liability insurance

Danzon (Handbook ofHealth Economics, Volume 1. 2000) found that “theoretical
analysis predicts that the number of claims filed would be higher with a contingent fee,
but appropriately so, because risk aversion would deter many plaintiffs from filing valid
claims with an hourly fee.” Danzon (Handbook of Health Economics, Volume 1:2000)
also found that the “objective of limits on contingent fees is unclear and effects of such
limits on claims frequency and disposition... are uncertain.” Danzon (Bell Journal of
Economics: 2001) found that “given certain assumptions about the nature of competition,
the contingent fee system induces the amount of attorney effort that would be chosen by a
fully-informed, risk-neutral plaintiffwho was paying an attorney by the hour.” Danzon

(Bell Journal of Economics: 2001) also states that if the “benchmark o f optimal
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expenditures on litigation is that which would be chosen by fully informed, risk-neutral
plaintiffs, then regulation or prohibition ofcontingent fees will, if effective, result in
suboptimal investment in pursuing claims.” The Employment Policy Foundation (2003)
argues, “if a claim is dropped before any cash settlement is offered, the plaintiffs lawyer
gets r othing, The result is an increasingly prolonged and costly process o f discovery that
consumes physician’s time, distracts them from patient care and raises the effort and cost
ofclaims adjusters and defense attorneys on behalfof malpractice insurers.” Viscusi, et al
(Inquiry: 1990, p 176), found that attorney fee controls did not have a statistically
significant effect on premium, frequency or severity. Public Citizen (Medical
Misdiagnosis: 2003, p 22) argues that non-frivolous lawsuits are not common because of
the costs associated with pursuing a medical malpractice case. Public Citizen (Medical
Misdiagnosis: 2003, p 24) found in areview of several studies that there is a “consistent
relationship between the severity ofthe injury and the size o fthe verdict. Uniformly the
authors concluded that their findings did not support the contention thatjury verdicts are
frequently unpredictable and irrational.” Spagnoli (19 Loyola Los Angeles L Rev 683)
notes that while California courts have ruled that regulation on attorney’s fees affect first
amendment rights, “the court failed to conclusively establish that recognition o f such
rights would prevent regulation of all attorney fees.” McMullen (1990 Journal oi Dispute
Resolution 384) states that “the effort to employ mediation as a method to resolve
medical malpractice disputes” is hampered by the attorney’s “ standard philosophical
map, the perceived economic threat, the lack of confidentiality laws, the lawyers’ general
lack of education in mediation, and the perception that mediation does not enforce social

norms as well as the court system.” Reames (62 Chi. Kent L. Rev. 271) argues,
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“limitations on attorney fees proscribed by section 6146 [ofthe California Business and
Professional Code] seriously abridge first amendment rights. By limiting contingency
fees, the statute limits the number o f qualified attorneys willing to petition on behalfof
medical malpractice victims. Without a qualified attorney, a malpractice victim’sright to

petition for redress is a nullity.”

Other Legislative Measures
There are several other measures that state legislatures might consider to help with the

medical liability situation.

Special Courts

Kozak (19 Seton Hall Legis. J. 647) argues that “it is necessary for reform to focus on
streamlining the [litigation] process by eliminating unnecessary or duplicative discovery,

restricting the time to claims resolution, and screening claims before they have on

opportunity to clog the court system.”

The establishment o f special courts dedicated to hearing medical liability disputes offers
an opportunity for improvement. A jury is often not well positioned to make an informed
decision about whether a medical error has occurred or to decide on an appropriate level
ofcompensation. Further, judges who only occasionally hear a medical liability case are
in no better position to make an informed decision than are juries. A remedy for that
deficiency is the creation of special courts that are designed to hear medical liability cases

exclusively. The judges in these special courts will, over time, gain a familiarity with
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medicaljargon and will have comparative experience from avariety of medical liability
cases to serve as a common basis for evaluation ofmedical liability disputes. W hile this

is not an immediate solution to a current crisis, over time establishment of a special court

should prove beneficial.

Advance Notice of Claims

Another potential legislative remedy is the introduction of arequirement that the plaintiff
provide advanced notice of a claim. A claimant could be required to given defendants
advance notice ofintent to file a suit. A time period should be specified. A 90-day period
should be sufficient. During the advance time period, both sides are expected to perform
due diligence regarding the potential claim. There are many who believe that this advance
notice period would often result in settlement of meritorious cases. Further it provides

attorneys from both sides an opportunity to meet and exchange documents that will help

them resolve the matter.

Other Reforms

Poythress, Weiner and Schumacher (16 Law & Psych Rev 111) argue the “tort system’s
current punishment model should be revised in favor of an information-feedback model
that clearly identifies the specific behaviors to be changed as the result ofthe finding of
negligence. Fines for compensatory and/or punitive purposes will be much more effective
in aframework in which the behaviors sanctioned are announced with sufficient precision

that the defendant doctor and other members o fthe relevant profession can identify those

practices that are unacceptable.”
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Patient Compensation Funds

One refonn adopted in some states is the use o f patient compensation funds (PCF). Table
36 lists states that have enacted PCFs. States with PCFs cap health care provider claims at
a specified monetary level. Further redress is available to injured parties through a PCF
for amounts above the monetary cap. PCFs generally limit the dollar amount they will

provide in compensation. Except for its cap, a PCF by itself does not necessarily alter a

state’s tort system.

Patient Compensation Funds offer certainty to health care providers and their insurers by

establishing a limit on the magnitude oflosses a health care provider must bear. The cap
on loss severity adds predictability to pricing medical liability insurance coverage. |f
frequency does not rise, medical liability premiums should remain relatively stable. The
challenge involved with establishing a PCF revolves around funding. The debate
generally is whether funding should come from private or public sources. There are those

who believe that PFCs are not a good solution, as they do not change the claiming

dynamics.

In 1973, the Secretary’s Commission on Medical Malpractice recommended federal
funding for one or more demonstration projects in order to test and evaluate the
feasibility ofpossible alternative medical injury compensation systems as well as a

federal feasibility study o festablishing a patient injury insurance program, similar to
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workers’ compensation insurance, to provide designated compensation benefits for

injuries arising from health-care, whether caused by medical malpractice or not.69

Statutory Risk Sharing Mechanisms

State legislatures are often called to address availability and affordability o f essential
insurance products when the private sector fails to provide adequate coverage at prices
acceptable to those paying the premium. It is generally the preference o f state
governments to allow the private sector to provide insurance coverage if it is willing to
do so. Auto, property and workers’ compensation insurance are the three most widely
known examples o f essential insurance coverage. Auto and workers’ compensation are
compulsory in most states. Property insurance is necessary for an economy to function, as
financial institutions will not lend money if aperson or business cannot secure the

financial institution’s interest through property insurance.

Medical liability insurance may be considered an essential insurance coverage as a
medical care provider can lose hospital-attending privileges if insurance is unavailable.
Thus, the health care system relies on the availability of affordable medical liability
insurance. When coverage is unavailable or believed to be too expensive, medical care
providers may consider limiting their practice, changing to a lower risk specialty, retiring

or moving to another state with more favorable medical liability rates.

When the legislature senses that medical liability coverage is either unavailable or

@United States. Department of Health, Education, and Welfare. Medical Malpractice: Report of the
Secretary's Commission on Medical Malpractice. Washington, DC: GPO, 1973.
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unaffordable, one ofthe measures developed to remedy the situation is a risk-sharing
mechanism. These are often residual market mechanisms that serve as a market o f last
resort. A common risk-sharing mechanism is the Joint Underwriting Association or JUA.
A JUA typically is arisk sharing mechanism where the state either authorizes or requires
one or more servicing carriers to issue medical liability policies to health care providers
that are unable to obtain insurance from the voluntary market insurers. The premiums and
losses associated with providing coverage through the JUA are shared by an association
ofthe entire admitted market, or a significant portion ofit. This is done through either
assessment or a less common distribution of excess funds. The servicing carrier issues the
policy, settles claims and provides other customary policyholder services. For that
service, the servicing carrier is compensated at a fixed rate. A JUA is an effective means
to provide coverage availability. JUA establishment by itself does not address the price or
affordability ofthe insurance product. A JUA’s insureds are usually those rejected by the

voluntary market and may trend toward higher claims costs.

JUAs are valuable to a market because it provides a mechanism in which anyone that
needs to obtain insurance coverage can do so. Insurance coverage from JUAs is typically
more expensive than coverage in the traditional insurance market; hence these entities are
used when there are availability issues in the market. JUAs have limited benefits in

msrkets where affordability of existing coverage is the most pressing problem.

Alternative Treatment of Trauma Centers and High Risk Specialties

Access to essential health care is becoming an issue in some states for certain high-risk

specialties. There is a much higher incidence of medical liability claims observed in
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certain specialties. Included in the high-risk specialties are delivery ofnewborns by
obstetricians, performing brain surgery by neurosurgeons and treatment o f trauma cases.
The high cost o f medical liability insurance can drive health care providers from these
needed skill areas. This is particularly true for trauma centers, as the health care providers

in these centers do not have the same continuing doctor-patient relationship as one would

have with their primary care physician.

One ofthe potential legislative remedies that a state might consider is developing a
different tcrt framework for these high-risk areas. One way to implement a tort
framework would be to cap losses for these high-risk specialties at a specified amount
and provide a patient compensation fund for the amount in excess o fthe cap. Taxpayers,
health care providers or the insurance industry could finance the fund. Such a framework
could provide certainty in pricing since the maximum possible loss is known in advance,
leaving only a frequency component as a variable. However, as with any tort reform
measure, there is always a question about whether limiting a claimant’s right to full

compensation through the tort system is a fair and equitable public policy goal.

Patient Safety Measures & Data Reporting Issues

The American Medical Association (AM A) supports a change to the existing culture of
blame and punishment to one where patient safety is paramount. The current tort system
does not encourage health care providers to report and evaluate health care errors. Rather,
it discourages health care providers from sharing information for fear that the information

could someday be used against them in a lawsuit. This culture means that mistakes in
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practice are not disclosed and others that could benefit and avoid repeating the error are

not made aware that anything has occurred.

Some argue that one should replace such a system where health care providers are
encouraged to report medical errors to a central source without fear of retribution. This
would allow medical experts to evaluate alternative treatment parameters and disseminate
information to the medical profession to avoid the occurrence ofsimilar mistakes in the
future. This is the model for the federal Aviation Safety Risk Analysis Program, which
has successfully reduced aviation accidents in the U.S. since 1958. However, some argue
that such information should be made available to the legal systems because the tort

system is designed to prevent future reoccurrences of medical malpractice.

In 1973, the Secretary’s Commission on Medical Malpractice recommended that
insurers: develop sophisticated loss-prevention programs based on both injury and claims
prevention techniques; specifically identify and allocate a portion ofthe premium dollar
for institutional medical malpractice insurance towards loss-prevention; and provide
analyses ofincidents to institutional health-care providers in order to aid the institutions’
injury protection programs.70The Commission also found that the unavailability of
medical records without resort to litigation created needless expense and increases the
incidence ofunnecessary malpractice litigation.7L It further recommended that States
enact legislation-enabling patients to obtain access to information contained in their

medical records through their legal representatives, public or private, without having to

D United Stales. Department of Health, Education, and Welfare. Medical Malpractice: Report of the
Secretary's Commission on Medical Malpractice. Washington, DC: GPO, 1973.
7 lbid. p. 75
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filea suit.72

Chaing (18 Yale J. on Reg. 408) argues that the most important aspects o f implementing
areporting system are “assuring reporters [of data] that incident reports will not be used
against them in litigation and removing non-legal disincentives, such as access and
cultural barriers, to reporting.” McClean (26 S. 1L U. L. J. 227) argues “based on
scientifically-derived clinical guidelines and mandatory reporting o f adverse events for
error analysis, risk managed care medicine will severely limit the autonomy of
physicians. For medical malpractice attorneys, scientifically-derived clinical guidelines

w ill create apresumptive standard of care, which, because ofdetailed statistical analysis,

will be difficult to rebuke.”

Regulation of Investments

The high-risk investment strategies o f some insurers and the casualties that occurred
when the junk bond and real estate markets declined in the early 1990s have led
regulators to reconsider their oversight of insurers’ investments. Historically, state laws
regulating insurers’ investments were relaxed over the years to allow insurers to take
advantage ofhigh-yield investments to support new products. The NAIC, in 1990,
adopted a model law restricting an insurer to no more than 20 percent o fits admitted
assets in non-investment grade bonds, with additional restrictions on the proportions of
assets in the lower-rated categories. Several states adopted the model law or similar

restrictions on junk bonds. This was accompanied by the refinement and strengthening of

2Ibid. p. 77

© 2003 National Association of Insurance Commissioners 87



the process for assigning SVO credit designations or categorization of insurers’ bonds

and preferred stock.

In 1996, the NAIC adopted a comprehensive model law covering all insurer investments.
The stated objectives of the model investment law are to: preserve principal; assure
reasonable diversification; and require insurers to allocate investments prudently to meet
obligations to insured and maintain sufficient financial strength to cover reasonably
foreseeable contingencies. In general, the model law sets certain limits on the amounts or
relative proportions of different assets that insurers can hold to ensure adequate

diversification and limit risk.

Controversy about the investment model law led the NAIC to adopt a second investment
model law that utilizes what is known as the “prudent person” approach. Conceptually,
this approach allows insurers greater discrtfion in terms of their allocation of investments
ifthey can demonstrate that they have a sound investment plan and that they adhere to

that plan. Regulators are authorized to intervene if an insurer fails to meet this more

general requirement.

Insurance companies are required to maintain records and file annual and quarterly
financial statements with regulators in accordance with statutory accounting principals
(SAP) that differ from Generally Accepted Accounting Principles (GAAP). Statutory
accounting seeks to determine an insurer’s ability to satisfy its obligations at all times,
whereas GAPP measures the eamings of a company on a going-concem basis from

period to period. Under SAP, most assets and liabilities are valued conservatively and
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certain non-liquid assets, i.e., furniture and fixtures, are not admitted in the calculation of

an insurer’s surplus.

States typically prioritize the review of their domiciliary companies and any companies
that require expedited scrutiny. Most departments utilize some system of financial ratios
or other tools to screen and prioritize insurers for analysis. Regulators also utilize NAIC
financial information systems including the Insurance Regulatory Information System
(IRIS), which includes the Financial Analysis Solvency Tools (FAST) system, and other
reports. Various additional sources of information may be tapped including: Securities
and Exchange Commission (SEC) filings; claims-paying ability ratings; complaint ratios;
market conduct reports; correspondence from competitors and agents; -lews articles; and

other sources of anecdotal information.

Other Measures

Market Assistance Plans or MAPs have been used successfully in several states. A MAP
Is an organized effort, typically ajoint public-private endeavor, to match those having
difficulty obtaining insurance with a willing insurer. The MAPs work very well when
there are only minor market difficulties. The typical development ofa MAP occurs when
the insurance department and State Legislators receive complaints about either the
availability or affordability of coverage that cannot be met by ordinary measures.
Generally, discussion with the insurance industry will lead to an offer to host or
participate in the MAP. Insurers are motivated to sell as much insurance as possible given

financial, regulatory and market constraints. It is in their interest to cooperate with the
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legislature to assist in making sure that the market is adequately served.

Most MAPs are voluntary in nature with participating insurers evaluating the risks
presented to them to sec if the particular piece ofbusiness can be placed. There is
generally a high success rate because the insurers may be concerned about further
regulatory or legislative actions. They are also motivated by profit potential and
sometimes are able to work with those seeking coverage on loss control measures to

improve the profit potential for the insurer. MAPs work best where insurers still have

capacity to write new business at a rate acceptable to purchasers.

RECOMMENDATIONS FOR FUTURE STUDY

One of the underlying themes in nearly eveiy piece of literature reviewed for this study,
as well as the authors’ own experiences with developing the report, was the fact that
medical malpractice data was inconsistent, incomplete, difficult to obtain and even more
difficult to interpret. The authors of this report agree with the conclusions and
recommendations contained in the study released in 2003 by the United States General
Accounting Office (GAOQ). In the section tilled Matter for Congressional Consideration,
the GAO in its report observed, “a lack of necessary data has hindered and continues to
hinder the efforts of Congress, state regulators, and others to carefully analyze the
problem and the effectiveness of the solutions that have been tried. Because of the
potential for future crises, and in order to facilitate the evaluation of legislative remedies
put in place by various levels of government, Congress may want to consider taking steps

to ensure that additional and better data are collected. Specifically, Congress may want to
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consider encouraging the NAIC and state insurance regulators to identify the types of
data that are necessary to properly evaluate the medical malpractice market—specifically,
the frequency, severity and causes of losses—and begin collecting these data in a form
that would allow appropriate analysis. Included in this process would be an analysis of
the costs and henefits of collecting such data, as well as the extent to which some
segments of this market are not captured by current data-gathering efforts. Such data
could serve the interests of state and federal governments and allow both to better
understand the causes ofrecunring crises in the medical malpractice insurance market and

formulate the most appropriate and effective solutions.73’

The authors of this report did not study the effect of reinsurance pricing on primary
medical liability providers, but note that there is some anecdotal evidence that

reinsurance prices have increased. Further, evaluation of changes in insurer reserving

practices was beyond the scope of the study.

CONCLUSION

The NAIC draft team did not insert them yet.

7 Medical Malpractice Insurance— Multiple Factors Have Contributed to Increased Premium Rates. July
29,2003, GAO, Page 46.
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Prior Approval

Modified
Prior
Approval
Flex Rating

File and Use

Use and File

No File

Table 1 - Definitions of Major Rating Laws

Rates must be filed with and approved by the state insurance department before they
can be used. Approval can be by means ofa dt imcr provision, which indicates
approval if rates are not denied within a specified number of days.

Rale revisions involving change in expense ratio or rate relativity require prior
approval. Rate revisions based on experience only arc subject to "file and use” laws.

Prior approval of rates required only if they exceed a certain percentage above (and
sometimes below) the previously filed rates.

Rates must be filed with the state insurance department prior to their use. Specific
approval is not required, but the department retains the right of subsequent

disapproval.

Rates must be filed with the state insurance department within a specified period after
they have been placed in use.

Rates are not required to be filed with or approved by the state insurance department.
However, the company must maintain records ofexperience and other information
used in developing the rates and makes these available to the commissioner upon his

request.

Source: National Association ofInsurance Commissioners.
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Table 2- Definition ofLegal Insurance Ownership Types

Stock Insurance Company An insurance operation owned by stockholders, as contrasted to a
mutual insurance company owned by its policyholders. Many major
life insurers are mutual companies. Whereas, many leading
property/casualty and multi-line insurers are stock insurance

companies.

Mutual Insurance Company An insurer that is owned by its policyholders—no stock is available
for purchase on the stock exchanges.

Reciprocal Exchange An unincorporated association where each insured technically

provides insurance to all other insureds with the association. (Thus,
each participant in the pool is both an insurer and an insured.) An
attomcy-in-fact administers the exchange by paying losses
experienced by the exchange, investing, underwriting renewal
business, receiving premiums, and purchasing reinsurance. Members
share profits and losses in proportion to the amount of insurance
purchased from the exchange by that member.

Surplus Lines (Aka. Excess- A property or liability insurer that provides coverage on a non-

Surplus Lines or Non-Admitted)  admitted basis. State laws generally specify when policyholders can
access the non-admitted insurer. This typically occurs in instances

where coverage is unavailable from insurers licensed by the state.
Examples of surplus lines are coverage for some environmental
liability risks, directors' and officers' liabilities, or medical liability
insurance.

Risk Retention Groups A liability insurer that operates as a licensed casualty insurer one state,
but is permitted to sell insurance in other states by the terms of the
Liability Risk Retention Act. Similar to an assessable mutual. A
medical provider must be an owner of the company to secure coverage
from it.

Self Insurance (Often knownas  Protecting against loss by setting aside one’s own money. This can be

Retention) done on a mathematical basis by establishing a separate fund into

which funds are deposited periodically. Self-insurance can protect

against high frequency, low-scverity losses. To do this through an

insurance company would mean paying a premium that includes

oadings for general expenses, cost of putting the policy on the books,

acquisition expenses, premium taxes, and contingencies. Oflcn not

accepted as valid proofofsecurity by hospitals.

State Insurance Fund (Risk Accounts established and administered by a state agency to finance an

Retention Mechanisms) insurance program that provides an alternative to the other markets or
serves as a market of last resort.

Source: Dictionary oflnsurance Terms - 2nd Ed. with edits done by the authors.
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Table 3 - Direct Written Premium, Countrywide

(In 2002 $USD) | -

T R R R T
' kmm o Vv *\R, WG
1991 257 6,665,549,348 25,935,990 55,441,013 4,588,622 526,154,768
1992 269 6,827,820,779 25,382,233 53,572,459 4,595,223 489,020,390
1993 266 6,775,072,896 25,470,199 56,426,506 4,617,686 532,449,918
1994 275 7,453,583,318 27,103,939 59,749,168 4,460,913 483,164,615
19% 271 7,276,853,911 26,851,859 57,824,871 4,611,617 408,509,288
1996 278 6,973,356,222 25,084,015 52,870,573 3,355,900 357.993,033
1997 280 6,662,691,234 23,795,326 50,157,760 3,384,353 369,535,567
1998 273 6,860,849,623 25,131,317 53,136,922 4,343,023 369,352,039
1999 272 6,658,823,288 24,480,968 51,735,283 4,491,573 403,190,447
2000 261 6,710,963,108 25,712,502 51,063,856 4,744,257 382,637,505
2001 247 7,675,911,761 31,076,566 64,066,916 4,992,833 475,708,456
2002 254 9,574,579,410 37,695,195 82,315,280 5,880,374 582,364,387

Source: National Association oflnsurance Commissioners
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AK
AL
AR
AZ
CA
1 CO
CT
DC
DE
FL
GA

Table 4 - 2002 Direct Written Premium, By State

mNumber of
X ‘'Insurers

39
63
59
74
85
67
66
4
54
84
87
45
58
58
93
65
56
63
5
59
n
45
7
62
7
58
50

Total

9,574.579,410
16,122,037
131,095,256
59,218,826
204,489,742
797,560,034
117,207,767
158,963,454
38,400,641
24,359,333
829,122,375
316,014,110
37,412,921
72,085,783
27,290,061
556,513,318
88,244,233
66257,929
124,214,360
96,036,443
239,205,217
209,741,122
40,149,330
228,076,718
68,274,668
205,088,919
63,682,554
31,013,560

“

C-v;l

;. ¢ Mean-- " Standard Deviatioh-v _Median

3,018,468
413,386
2,080,877
1,003,709
2,763,375
9,383,059
1,749,370
2,408,537
936,601
451,099
9,870,504
3,632,346
831,398
1,242,858
470,518
5,984,014
1,357,604
1,183,177
1,971,657
1,746,117
4,054,326
2,954,100
892,207
2,962,035
1,101,204
2,888,576
1,097,975
620,271
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993,849
10,200,842
3,005,255
12,084,311
24,030,279
7,034,831
6,544,366
3,423,222
943,902
24974713
13,206,022
2,209,323
3,465,118
1,154,792
27,463,704
5,609,614
2,825,612
4,092,046
5,930,448
15,267,493
9,787,471
3,607,411
9,271,266
4,567,107
5,751,013
2,982,240
1,322,329

220,785
48,451
203,345
123,319
381,781
1,375,828
220,703
332,837
77,137
88,445
1,037,225
545,152
103,586
248,007
71,207
789,956
96,498
123,197
550,000
227,839
506,395
228,717
97,916
236,636
197,038
542,134
161,346
83,986

* m

: Maximum

553,378,553
4,411,104
79,921,300
21,552,547

102,954,827

162,656,320
56,520,290
40,513,743
21,673,080
4,492,834

169,558,079

114,091,319
10,363,609
23,618,915
5,757,509

260,756,810
38,201,527
18,927,451
25,688,878
42,848,037

108,618,293
70,337,845
23,848,816
50,034,037
35,523,012
30,751,977
20,226,392
6,996,580



1 State + Numberof )£y ge Rlcahv:  Standard Deviation Médiafs ;\./Ma\éjrir@um.

insurers . A 'y

NC 74 220.335,540 2,977,507 8,504,447 537,659 58,782,305
ND 40 17,470,320 436,758 1,563,873 29,137 9,726,301
ME 50 26,540,773 530,815 1,267,967 88,653 8,067,869
NH 47 37,018,240 787,622 1,718,955 143,932 9,807,879
NJ 74 415,863,902 5,619,782 25,159,410 332,697 202,205,541
NM 50 39,754,826 795,097 2,070,900 135,782 11,334,916
NV 55 81,083,027 1,474,237 2,794,247 190,598 11,551,776
NY 71 1,083,408,620 15,259,276 69.599,878 1,001,411 553,378,553
OH 86 463,957,147 5,394,851 16,513,593 360,748 92,401,161
OK 58 97,639,172 1,683,434 6,181,310 134,581 40,625,944
OR 64 86,865,176 1,357,268 4,105,857 194,466 23,286,219
PA a 500,653,458 5,501,686 12,090,825 727,058 62,296,198
R] 48 33,184,328 691,340 2,247,873 62,714 13,929,010
SC 51 38,319,034 751,354 1,926,532 112,516 10,422,709
SD 38 15,382,127 404,793 1,613,746 43,129 9,918 472
N 77 291,873,998 3,790,571 14,755,870 219,850 119,099,03!
> 93 634,060,733 6,817,857 17,057,174 1227553 111224733
irr 50 53,412,544 1,068,251 3,789,559 154,386 26,263,560
VA 7 181,492,012 2,357,039 3,998,870 407,481 14,858,688
\ 43 18,776,998 436,674 1,032,273 49.392 4,574,717
WA 76 198,970,549 2,618,034 8,344,035 248,867 65,992394
W 57 82,376,013 1,445,193 4,666,988 176,424 31,196,737
wv 59 91,990,983 1,559,169 4,921,226 126,777 29,549,566
WY 38 18,309,179 481,821 1,495,999 31,077 7,989,549

Source: National Association oflnsurance Commissioners.
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1991
1992
1993
1994
19%
199
1997
1998
1999
2000
2001
2002
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Table 5 - Direct Losses Incurred, Countrywide

(In 2002 $_USD) -

tV'tSfllr’]E{Jbrggf'; V wTotalo vMean -":f Qndardaegl;ation VM Mian o I\%Iaxin;m- :
A C - AV OC T
257 3,759,080,886 14,626,809 35,190,859 1,963,228 215,044,544
269 5,156,585,627 19,169,463 61,310,250 2,162,016 684,039,543
266 4,365,893,562 16,413,134 42,064,490 2,064,689 397,703,575
275 3.862,705,187 14,046,201 48,120,162 1528276 281,395,021
271 3932,152,619 14,509,788 46,153,127 2,462,594 300,941,799
278 4153711646 14,941,409 39,568,471 1454162 291,937,371
280 3,588,222,339 12,815,080 35,781,569 1,684,074 222,867,768
273 4,876,141,150 17,861,323 44,036,842 2073421 353,700,780
272 4969.949,146 18,271,872 42,389,413 2,796,390 319,508,466
261 5,275,317,704 20,211,945 47,605,287 2,839,883 469,528,387
247 7,013,509,025 28,394,773 66,639,109 3517,001 534,825,400
254 8,168,329,568 32,158,778 83,344,378 3,250,035 817,631,055

Source: National Association oflnsurance Commissioners.
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Table 6 - 2002 Direct Losses Incurred, By State

Number of
Insurers

39
63
59
74
8
67
66
41
5

87
45
58
58
%3
65
56
63
5
59
7

77
62
!
58
50
74

& mm
8,778,063
31,671,706
78,703,998
168,337,412
431,546,245
69,005.399
208,778,732
28,797,229
20,949,467
787,521,502
326,179,086
17,088,075
38,009,711
25,168,306
699,114,726
46,759,712
45,944,818
87,916,721
23,114,318
225,295,679
186,340,751
22,628,831
105,866,705
32,889,494
203,663,990
82,669,845
36,591,043
142,117,114

| Mean

225,079
502,725
1,333,966
2,274,830
5,077,015
1,029,931
3,163,314
702,371
387,953
9,375,327
3,749,185
379,735
655,340
433,936
7,517,363
719,380
820,443
1,395,504
420,260
3,818,571
2,624,518
502,863
1,374,892
530,476
2,868,507
1,425,342
731,821
1,920,502

98

660,790
3,190,959
3,727,644
6,866,072
13,215,074
3,281,436
10,201,740
2,431,976
1,283,007
19,718,551
13,046,383
1,094,973
2,302,664
1,070,147
33,496,760
2,616,165
1,885,950
3,569,074
4,027,570
16,704,142
7,358,938
2,972,450
4,879,837
3,364,464
6,183,691
4,083,530
1,668,057
5,040,753

of

. Standayd Deyitcp Median

14,312
50,581
59,366
274,126
649,927
46,986
86,735
8,270
14,507
930,172
278,061
18,945
30,283
15270
200,901
17,023
43,020
152,190
55,470
69,886
116,619
11,438
42,810
11729
258,716
74,808
12,092
136,083

*

A"
Maximum-

2,085,402
18,138,926
22,012,748
51,638,359
70,957,478
20,045,355
70,777,805
9,668,857
6,948,976
94,069,722
110.044,795
5,778,568
16,305,674
5,550,183
253,924,426
16,011,881
9,366,009
22,533,147
12,867,122
116,229,237
39,515,840
18,820,774
35,491,001
25,974,463
32,121,202
25,886,398
7,973,987
29,634,587



[
[l State

ND
NE
NH

NJ
NM
NV
NY
OH
OK
OR
PA
Rl
SC
SD
TN
>
uT
VA
VT
WA
Wi
wv

wy
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Number of «Tota|°

.7 Insurers

40 10,789,929
50 19,204,108
47 16,996,065
74 378,672,136
50 39,447,124
55 116,638,935
7 1,076,533,281
86 382,431,886
58 88,159,715
64 61,210,060
a 512,829281
48 26,901,061
51 24213775
38 9,695,167
71 300,778,453
93 467,042,795
50 38,121,603
7 112,655,221
43 7,067,240
76 161,978,737
57 33,066,427
59 92,795,829
38 9,646,062

Mean

269,748
384,082
361,618
5,117,191
788,942
2,120,708
15,162,441
4,446,882
1,519,995
956,407
5,635,487
560,439
474,780
255,136
3,906,214
5,021,966
162,432
1,463,055
164,354
2,131,299
580,113
1572811
253,844

1,476,586
1,085,535
921,717
23,000,634
1,992,729
6,327,141
95,053,992
14,234,553
6,202,019
3,406,385
12247206
2"211,470
| i,425,034
986,563
13,035,807
12,904,885
2,388,834
3,059,641
577,141
7,614,739
2,123,829
5,605,903
1,033,476

5,081
14274
24 31!
100,157
62,283
129263
201,869
113,750
65,021
44218
374,897
15,666
23,568
1934
31,695
532,992
43,766
118,085
10261
81263
7,168
68210
7,410

Source: National Association oflnsurance Commissioners.

99

9,197,441
5215,067
3,194,903
162,522,895
10,032,926
43,888,646
792.557,593
100,302,134
44,811,803
20,373,027
67,563203
12,621,173
7,128,853
5,639,567
83,416,976
84,715,898
15,768,631
15241271
2,839,071
45,993,898
13,450,395
34,047,063
5887279



Table 7 - Direct Losses Paid, Countiywide

(In 2002 $USD) .

i )(gar Nngﬁp‘é'Fgry B Tﬁxa"r. fe Mean . StanjdanfDeviatfi i fl\{lcdlaryﬂfL "Maximum'. y
1991 257 3.010,437,474 11,713,764 31,973,813 857,547 260,977,609
1992 269 3574163795 13,286,854 36,884,642 1,462,454 356,848,985
1993 266 3,507,507,255 13,186,117 35,842,549 1528,061 339,198,087
1994 275 3878,312,269 14,102,954 35,453,023 1223833 290.449,596
199 271 3,844,305,344 14,185,629 34,662,819 1,819,811 253,013,173
1996 278 4,004,181,852 14,403,532 35,473,376 1421175 276,124,446
1997 280 3904338,725 13,944,067 34,815,643 1,356,894 287,665,963
1998 273 4,358,813,681 15,966,350 38,757,999 1,232,259 331,181,009
1999 2712 4,663,09,255 17,143,744 40,714,718 1935654 344,070,347
2000 261 5059,430,144 19,384,790 47,283,645 2,052,602 344,142,438
2001 247 5518217332 22,340,961 53,169,732 1521,690 412,028,803
2002 254 5905,829,834 23,251,299 68,852,863 1,660,748 836,133,767

Source: National Association oflnsurance Commissioners.
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Number of ’
venturers

39
63
59
74
85
67
66
41

87
45
58
58
93
65
56
63
55
59
7
45
7
62
71
58
50

Table 8- 2002 Direct Losses Paid, By State

r_Total.- ;v iVtean 7 StandardDeviation . ' Median :“:Ma\ltnum

5,905,829,834
1,771,836
45,299,067
45,827,139
148,556,698
373,925,280
55,212,247
131,532,643
26,335,674
5,036,591
613,735,851
203,779,241
16,004,268
39,842,436
14,130,403
480,328,040
20,275,397
22,426,439
54,844,033
22,682,809
131,756,629
173,462,949
14,005,668
99,461,118
38,730,671
107,567,941
70,109,340
19,926,589

1,861,863
199,278
719,033
776,731

2,007,523

4,399,121
824,063

1,992,919
642,334
93,270

7,306,379

2,342,290
355,650
686,939
243,628

5,164,818
311,929
400,472
870,540
412,415

2,233,163

2,443,140
311,237

1,291,703
624,688

1,515,041

1,208,782
398,532

101

11,029,853
503,649
2,558,756
2,410,138
6,968,141
12,684,233
3,951,222
6,929,560
2,348,070
439,421
15,793,157
7,553,396
1,269,553
2,887,810
1,002,814
23,771,101
947,501
1,098,401
2,798,648
1,327,580
11,025,298
7,480,022
1,386,007
4,354,083
2,813,183
3,612,630
5,907,313
1,025,851

0

0

0

0
105,869
541,500

0

3,143

0

0
655,979
57,500

0
25,000
0
0

400,222,158
2,054,427
15,579,784
16,518,721
54,142,976
80,305,026

25,972,589

40,718,232
10,976,650
3,027,681
89,974,454

50,906,795
6,790,903
19,438,228
6,981,905

167,963,222
5,025,000
4,878,555
19,453,108
7,411,416

77,497,468

39,643,512
9,055,942

26,313,081

18,638,037

16,330,158

43,795,733
4,579,506
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o .

74
40
50
47
74
50
5%
7
86
58

a
48
51
38
77
93
50
7
43
76
57
59

ik ' VTotaI:.Mcoii" .
135504685 1,832,361
6,949,970 173,749
13,592,328 271,847
16,842,492 358,351
259,842,946 3511,391
34,464,011 689,280
61,748,840 1,122,706
79359%,101 11,177,410
216,674,467 2,519,471
52,036,966 897,189
39,208,418 612,632
340,097,902 3,737,340
7,744,931 161,353
28,254,317 554,006
7,168,645 188,649
253,658,110 3,294,261
342,166,935 3,679,214
31,398,899 627,978
74,984,221 973,821
3,068,218 71,354
115,554,395 1,520,453
29,702,197 521,091
49,710,574 842,552
9,202,269 242,165

6,502,037
557,034
924,226
995,853

18,679,588

2,273,902

4,350,619

50,906,163

8,408,281

4,514,674

2,484,946

11,818,522
555,974

2,310,133
763,492

12,430,233

8,666,776

2,584,265

2,342,216
343.286

5,593,393

1,728,756

3,555,635

1,080,362

Standard Deviation-  -Rlcdlaiv-ixMaximum .

i

0 45,700,674

0 2,752,732

0 5,658,100

0 5,477,114
0 122,307,556

0 14,375,077

0 21,113,457
28500 400,222,158
25 53543524
0 33,072,196

0 14,305,437
26976 86,267,867
0 3041218

0 14,511,985

0 4,491,264

0 68,471,182
812,000 48,010,589
0 17,159,151
3000 15051465
0 2,202,129

0 40,157,273

0 9,926,050

0 21587639

0 6,108,000

Source: Natijnal Association oflnsurance Commissioners.
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Table 9 - Defense and Cost Containment (DCC) Expenses Incurred, Countrywide

(In 2002 $USD), ..

' . My - s, W

1 Year Lng??f Totil Mcah. Standard Deviation- wdiaﬂ Maxinipiu
1901 257 1,578,795,380 6,143,173 18,387,626 623,338 153,963,639
1992 269 1,731263,220 6,435,923 18,527,596 702,849 184,021,278
1993 266 1523415577 5,727,126 14,365,785 592,928 96,369,285
1994 275 1,558,932,983 5,668,847 14.266,831 623,706 105,038.406
1995 271 1,831,719,852 6,759,114 16,486,311 713,109 113,123,182
199 278 1,608,130,260 5,784,641 14,076,320 489,402 94,531,348
1997 280 1,608,051,973 5,743,043 16,018,728 582,005 121242277
1998 273 1,701,528,420 6,232,705 15,403,414 617,612 106,436,015
1999 272 1,839,454,493 6,762,700 16,480,217 749,458 126299,988
2000 261 1,708,456,451 0,545,810 14,267,949 1,054255 111,361,434
2001 247 1,992,685,767 8,067,554 18,879,000 869371 156249,315
2002 254 2,421,160,448 9,532,128 21,741,088 1,308,129 170224576

Source: National Association oflnsurance Commissioners.
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Table 10- 2002 Defense and Cost Containment (DCC) Expenses Incurred, By State

1 Slate Vl\mog&k?gxof .1 Total % : Mciii",. v Standard Deviation. - .Median  IVtaximutn -
AX 39 4,071,058 104,386 277,087 2,285 1,336,453
AL 63 53,512.843 849,410 5,519,091 9,202 43,7849
AR 59 20,270,832 343,573 959,917 24,813 5,495,562
AZ 74 60,171,646 813,130 362,908 95,110 21,264,495
CA 85 218413337 3,275,451 9,343,542 312,897 62,425,291
Co 67 25,869"393 386,110 2,087,647 15,532 17,065,901
cT 66 41,376.576 626,918 2,024,499 45218 13,284,455
DC 41 12,081,553 294,672 U59.978 7,454 8,515,470
DE 54 6,779,356 125544 422,046 9,475 2,677,105
FL 84 205,691,006 2,448,702 5,406,134 257,669  33%91,504
GA 87 71,518,077 822,047 2,665,279 121,734 23,134,788
HI 45 9,866,233 219,250 830,911 4,234 4,803,803
1A 58 10,965,286 189,057 526,995 16,406 3,287,346
ID 58 8,170,173 140,865 394,970 5,366 1,922,142
IL 93 138,553,354 1,480,821 7,949,624 71,733 75,593,535
IN 65 39,272,386 604,191 3,650,208 3,000 29,229,849
KS 56 21,350,042 381,251 857,064 16”26 5.140,295
KY 63 26,819,022 425,699 1,029,316 35,000 6,220,961
LA 55 42,374,076 770,438 3,136,911 26,649 22,574,801
MA 59 53,120,343 900,345 3,943,438 35,109 29,388,176
MD 7 37,155,582 523,318 1,255,062 30,281 7,509,628
ME 45 4,529,597 100,658 480,337 2,000 3,102,185
MI 7 37,336,544 484,890 1,855,962 20438 11,881,401
MN 62 4,457,629 71,897 621,389 2,388 4,636,843
MO 71 52,691,307 742,131 1,645,468 102,750 8,542,865
MS 58 21,246,593 366,321 912,271 24,967 4,846.081
MT 50 9,291,756 185,835 445,091 4770 1,933,125
NC 74 52,795,094 713,447 2,935,017 21,550 23,886,001
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Number of-.
Insurer?

7,111,293

81,187,407
10,329,755
29,571,549
272,570,672
102,474,370
33,897,570
15,714,648
143,400,398
7,693,206
3,230,242
1,449,735
63,489,999
155,133,244
14,903,678
40,347,371
2,943,611
41,715,383
9,341,767
21,569,333
5,238,570

142,226
110,731
1,097,127
206,595
537,665
3,839,024
1,191,562
584,441
245,541
1,575,829
160,275
63,338
38,151
824,545
1,668,099
298,074
523,992
68,456
548,887
163,891
365,582
137,857

Standard Deviation . Median

4,851,005
713,680
1,277,106
20,950,172
4.318,221
2,467.400
955,922
4,159,095
640,450
476,979
168,771
4,103,422
4,752,107
1,324,472
1,203,766
215,564
2,038,599
1,604,158
1,737,258
670,822

38,750
24,422
67,473
55,172
24,668
11,608
12,063
67,827

11,077
240,321

48,586

24,690

21,238

Source: National Association oflnsurance Commissioners,

© 2003 National Association oflnsurance Commissioners
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Maximum

1,169,244
2,008,574
1,961,436
32,874,724
4,846,447
7,315,845
160,400,139
34,970,755
16,996,508
6,005,167
29,201,813
4,078,449
2,862,110
860,854
33,614,040
37,
9,215,377
6,428,217
1,029,763
15,028,190
8,143,210
12,895,333
4,108,633



Table 11 -Medical Liability Insurance Median Insurer Expenses, Countrywide

, (In 2002 $USD)

o.l;I-utmber Premium’; - General VS-?:F;;et of MMAXES- . ey op Commistion Pet. of
. m..'l.nsgrérs EaVneil Expenseé’..£‘ﬂremium‘ LICE';:ES& 'V Preinliim I:*nnijségégéager: Premium ;»
1992 269 4,260,283 247475 5.81% 61,548 1.44% 96,810 12v1.
1993 266 4,683,625 262,691 5.61% 74,699 1.59% 114,538 2.45%
1994 275 3,642,914 244,601 6.71% 60,088 1.65% 81,331 2.23%
1995 211 4,507,534 354,134 7.86% 63,744 141% 132,800 2.95%
199 278 4,195,373 252,250 6.01% 61,916 1.48% 92,874 121%
1997 280 3,361,496 205,120 6.10% 42,593 1.27% 86,307 2.57%
1998 273 4,302,148 248,328 5.77% 65,117 151% 135,753 3.16%
1999 111 4,346,863 225,145 5.18% 49,132 1.13% 114,462 2.63%
2000 261 4,301,093 265,880 6.18% 57,459 1.34% 125,888 2.93%
2001 247 4,940,901 204,178 4.13% 85,328 1.73% 154,403 3.13%
2002 254 5,338,000 246,000 4.61% 75,000 1.41% 208,000 3.90%

Source: National Association oflnsurance Commissioners

© 2003 National Association of Insurance Commissioners 106



Table 12- Medical Liability Median Insurer Profitability, Countrywide
(In 2002 $USD2/*1

My -7 : LV VIIVV;-
| ® -.ANu(r)r:cbe[ Lost; Evpejisc_ Combined; 'Underwriting  Pet.of. 7 Prcf« ;  Pel.of gr%t%{ . Pcl..of.
car Insurcfs i'...*Ratio Ratio 7 messRatio Profit.:m Premium " 'Profit-  Premium (Loss)’ ;, Premium

A
1992 383 89.27%  25.90%  116.69% -93,604 (10.11%)  -88475  (9.56%) 214,136  23.13%

1993 367 77.65%  2298%  98.92% -3,735 (0.38%) -4,980 (0.51%) 197,952  20.08%
1994 373 80.18%  2727%  11343% -23,064 (3.04%)  -14567  (1.92%) 110465  14.56%
19% 370 82.74%  27.92%  114.05% -66,695 (8.03%) 61383  (7.39%) 118045  14.20%
19% 377 82.31%  2440%  106.43% -12,612 (L37%)  -18345  (1.99%) 165109  17.93%
1997 374 90.71%  2542%  116.59% -105,362 (11.25%) -104,802  (11.19%) 42593  4.55%

1998 376 3350%  3006%  114.25% -40,836 (5.21%)  -39,181  (5.00%) 153412  19.58%
1999 347 93.57%  2946%  124.02% -204,088 (13.91%) -220,286  (15.01%) 35634  2.43%

2000 350 98.88%  28.01%  13L.16% -252,821 (21.59%)  -258567  (22.08%) 10447  0.89%

2001 314 10345%  2548%  130.76% -435,783 (25.86%) -462,194  (27.43%) -26411  (157%)
2002 309 10358% 25.61%  122.18% -604,000 (32.47%)  -540,000 (29.03%) -46,000  (2.47%)

Source: National Association oflnsurance Commissioners
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Prcirtljim
Earned
{000'sv

23,351
13,226
135,597
39,727
644,598
97,668
120,543
17,215
30,893
604,014
200,600
30,092
21,840
399,142
58,693
58,831
45,804
81.826
82,000
27,055
155,433
182,898
177,045
56,147
44,522
119,300
17,348
22,359
57,293
19,296
290,103
29,940
888,290
158.764
12,887
300,057
63,526
56,534
335,491
21,681
23.587
10,543
250,361
422,003
37,152
6,891
141.345
134,009
76,937
64,060
10,594

Table 13- 2002 Medical Liability Profitability Results, By State

ILosses, | Loss/
u «  Adjustment
Incurred .F.{/pense*'
38.2 431
938 56.5
95.2 385
189.6 52.3
63.5 31.0
46.1 37.8
1539 229
109.2 21.6
93.0 21.8
120.8 37.6
1337 34.0
67.1 96.4
96.2 394
1241 38.7
40.7 49.9
76.5 21.9
70.0 33.9
80.5 411
40.9 447
101.8 24.3
0.1 24.8
113.0 26.2
61.2 33.8
102.3 188
215.6 79.6
85.9 30.6
1185 238
38.7 281
1475 381
90.8 208
82.6 26.1
196.9 46.4
105.2 28.2
112.0 345
71.3 285
106.0 35.0
90.2 435
1435 313
1414 401
1278 405
96.7 41.8
40.2 22.0
98.9 324
102.0 34.6
103.6 32.3
133.2 431
89.8 4.1
84.1 294
91.4 51.8
31.6 25.9
93.5 20.6

‘General o Soiling’ 1 3ES
3aExpenses* 'Expense%* Léff}gggf
75 5.2 2.7
75 8.2 2.2
75 8.2 0.9
75 108 2.6
75 98 25
75 6.4 12
75 88 2.3
75 148 19
75 8.2 2.8
75 104 2.0
7. 8.6 33
75 75 55
75 9.2 2.0
75 9.9 0.7
75 9.0 12
75 81 17
75 9.9 17
75 95 31
75 9.2 19
75 84 2.2
75 9.7 2.2
75 9.7 2.7
75 101 16
75 8.9 21
75 91 29
75 115 2.0
75 98 21
75 10.5 17
75 11.7 34
75 122 58
75 105 14
75 7.6 24
75 5.2 2.7
75 95 2.0
75 118 22
75 12.6 16
75 84 2.4
75 8.3 08
75 8.6 2.0
75 11.2 2.3
75 11.0 2.3
75 14.2 25
75 59 13
75 94 19
75 79 08
75 132 25
75 93 2.2
75 71 21
75 11.3 4.3
75 9.9 19
75 115 18

"..Dividends To .
..Policyholders*

02
112
75
15
35
95
35
01
09
0.2
15
10
1.7
0.2
0.2
33
01
03
01
0.6
127
13
6.1
105
03
17
0.2
08
0.2
03
01
0.2
7.0
0.2
5.0
01
0.2
0.9
01
0.2
0.2
13
5.7
0.2
0.2
0.9
0.2
03
01
55.6
0.2

* As a percent ofnet premiums earned.
Source: National Association ofInsurance Commissioners.
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'Return m

Thvedent BV
-Iinvestmen eaeral . on'Ncf

" lInder-
i‘grr(')tf'i?,gyl-c aln*:1 o sTax*
31 24.4 7.7
-79J 184 -22.8
-57.8 22.8 -14.1
-164.1 25.6 -50.6
-17.8 15.2 21
-8.4 188 21
-99.0 385 -24.3
-61.2 19.9 -16.1
-34.1 28.9 -4.2
-78.5 184 -22.5
-88.6 23.0 -24.8
-85.0 19.0 -24.6
-62.0 188 -16.6
-81.1 21.2 -21.0
-85 21.0 2.7
-19.0 136 -3.0
231 14.6 42
-41.9 25.9 -1.7
-4.3 24.6 51
-44.8 18.3 -10.7
-47.0 221 -10.5
-66.3 435 -115
-20.2 23.2 -0.8
-50.1 122 -14.3
-214.9 28.8 -67.5
-39.1 20.2 -8.2
-61.9 20.6 -16.1
12.7 19.3 9.7
-108.4 23.3 -31.7
2374 211 -14
-28.2 21.7 2.4
-160.9 24.0 -49.9
-55.7 39.9 -8.7
-65.8 16.7 -18.5
-32.2 16.8 -6.8
-62.9 19.2 -16.8
521 245 -11.6
-92.3 16.9 21,7
-99.6 254 -28.0
-89.6 36.0 =217
-59.4 179 -16.0
125 141 8.2
-51.6 20.8 -12.4
-55.6 19.2 -14.3
522 23.8 -11.9
-100.3 214 -29.3
531 17.2 -13.9
-30.4 16.2 -6.3
-66.3 20.0 -17.8
-32.5 25.0 -4.6
-35.1 14.6 -84

me'Woflli*
136
-17.6
-5.7
-35.1
4.0
8.9
-1.6
-8.9
38
-174
-155
-18.7
-108
-10.1
9.3
26
13
05
13
-4.4
-3.0
09
6.1
-135
-44.6
-14
91
16.5
214
01
50
-37.6
19
-14.3
-1.0
-10.6
-34
-24.3
-16.9
6.7
-105
16.6
55
81
-39
-19.9
-8.8
-09
-11.1
2.9
-3.6



Table 14 - 2002 Medical Liability Combined Ratios, By State

pircct Loss Loss Adjustment
Incurred m"fEjipcnse
279,433,208
209.284,110
325,580,234 71,930/17
10,090,714
8,199,716
107,350,456
140,556,627
379,3262283
88,997,402
510,739,436
9,669.251
10,417.291
21,952,298
2,449,911,505

Direct ;
Premium

\Written

130,730,124

825,199-361
37,412,671

88,224,429
66,253,237

209,685,185

205,019,484
30,996,208
17,458,468
26,540,646
36,493,181
39,743,240

1,079,010,048

499,022,656

Combined
sltatfoV

66.69%

Losses. .'
Incunt'd;" .
To Premium’

Source: National Association oflnsurance Commissioners,
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Loss
Adjustment.
Expenseto’
Prerhfiim

41.22%



Table 15 - 2002 Medical Liability Underwriting Profit and Return on Net Worth, By

State

: . Jhvesfment'Gain T ;

I ¢»-» ] 'mCoWiihbd ' . Ea Opwiriinj; Return mi

| Sac+ falo, ¢ -dopamcd Ratio” Networth
AK 79.51% 16.01% 63.49% 1.48%
AL 68.19% 21.63% 46.57% 3.71%
AR 175.04% 18.60% 156.44% (6.80%)
AZ 111.80% 16.18% 95.61% (2.07%)
CA 89.45% 10.48% 78.97% 0.69%
Cco 82.46% 15.73% 66.73% 1.11%
CT 158.34% 25.43% 132.91% (L.79%)
DC 121.06% 22.21% 98.85% (1.21%)
DE 104.93% 13.02% 91.91% IR
FL 121.06% 13.79% 107.28% E3.10%
GA 125.81% 17.70%. 108.11% (3.58%)
HI 71.11% 15.08% 56.03% 2.86%
IA 66.69% 9.41% 57.28% 4.01%
ID 121.43% 14.55% 106.87% (2.52%)
IL 163.76% 21.34% 142.43% (4.89%)
IN 106.58% 15.14% 91.44% (1.28%)
KS 101.31% 10.28% 91.03% (1.05%)
KY 91.04% 17.47% 73.51% 0.51%
LA 67.30% 18.80% 48.50% 3.69%
MA 123.66% 33.66% 90.00% (0.10%)
MD 108.01% 14.36% 93.65% (1.85%)
ME 66.82% 11.81% 55.01% 3.48%
M 63.24% 17.14% 46.10% 3.52%
MN 54.57% 8.21% 46.36% 4.85%
MO 127.73% 12.41% 115.33% (4.79%)
MS 177.66% 22.4% 155.25% (5.86%)
MT 147.59% 12.03% 135.56% (6.66%)
NC 88.70% 11.80% 76.90% 0.68%
ND 83.14% 10.21% 72.94% 1.49%
NE 97.97% 13.92% 84.05% 0.62%
NH 65.26% 9.72% 55.54% 2.63%
NJ 110.37% 20.47% 89.90% (1.20%)
NM 121.82% 17.03% 104.78% (2.63%)
NV 184.80% 16.33% 168.47% (6.69%)
NY 122.81% 31.85% 90.97% (0.19%)
OH 105.93% 14.48% 91.45% (2.21%)
OK 125.84% 15.74% 110.10% (2.54%)
OR 92.71% 14.71% 78.01% (1.28%)
PA 131.26% 17.63% 113.63% (2.95%)
Rl 103.73% 23.84% 79.89% 0.34%
SC 74.58% 11.89% 62.70% 1.11%
SD 72.25% 6.78% 65.47% 2.84%
N 128.62% 17.55% 111.08% (2.01%)
> 99.50% 12.16% 87.35% (0.56%)
uT 97.89% 16.50% 81.39% 0.55%
VA 102.78% 13.87% 88.91% (1.15%)
VT 113.88% 9.23% 104.65% (3.88%)
WA 104.44% 11.19% 93.25% (1.62%)
\Y/ 54.02% 17.36% 36.66% 1.46%
wv 125.91% 14.59% 111.32% 51.31%3
Wy 77.97% 7.96% 70.00% 0.08%

Source: National Association oflnsurance Commissioners.
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Table 16 - Analysis of Total Invested Asset Valuation, Countiywide

.. Insurers with >50% of Business in Medical Liability InSU(ra_nce
| 1“‘-_ ‘.\/):/. A+ y
W/\/I-c'diiin-‘ r}*

" Number of

L ver v nsurers

1991
1992
1993
1994
19%
19%
1997
1998
1999
2000
2001
2002

120
130
125
126
127
129
127
115
116
106
100
115

V'Total

24,494.697,087
26,880,912,522
26,929,358,937
30,818,377,700
31,608,940,803
32,320,614,955
32,2)7,471,831
32,809,721,529
32,250,255,261
27,801,184,057
26,636,826,620
26,626,881,655

Klcan

204,122,476
206,776,250
215,434,871
244,590,299
248,889,298
250,547,403
253,680,881
285,301,926
278,019,442
262,275,321
266,368,266
231,538,101

W Standard
DesiJtton ;

403,434,287
402,722,110
422,179,073
463,973,555
485,915,755
488,202,042
511,483,439
534,344,856
533,435,098
493,371,610
534,794,772
496,442,889

63,271,649
65,890,296
61,286,757
65,992,100
62,353,979
61,980,383
54,054,253
79,420,644
65,360,939
67,786,176
62,635,457
44,777,217

Source: National Association ofInsurance Commissioners.
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Maximum". W

3,466,594,255
3,574,874,240
3,697,185,665
3,701,295,861
3,888,181,449
3,853,146,654
4,072,242,532
3,888,316,542
4,091,048,990
3,989,543,546
4,327,580,462
4,203,373,647



Table 17 -Median Insurer Invested Asset Value by Type of Asset, Countrywide
Insurers with 50% of More of Their Business in Medical Liability Insurance
. Coinnjnn&TixTerrcd  Other Invested

i IVcar 'TOt%Q(\e/tiSted- Investments ’ LStock WAL e Assets. V.2
1991 63,271,649 48,370,502 6,109,895 609,821 0
1992 65,890,296 51,054,708 5,715,585 353,476 0
1993 61,266,757 54,364,800 5,482,865 1,032,473 0
1994 65,992,100 54,462,212 4,684,198 1,064,996 0
1995 62,353,979 48,622,546 4,531,922 817,352 0
1996 61,980,383 42,725,736 4,359,789 1,451,954 0
1997 54,054,253 38,747,206 4,613,931 1,636,210 0
1998 79,420,644 57,759,201 4,601,308 5,504,295 0
1999 65,360,939 54,068,225 3,706,911 4,180,907 0
2000 67,786,176 54,327,139 3,402,538 3,928,709 28,862
2001 62,635,457 50,577,881 5,630,883 2,349.735 0
2002 44,711,217 35,705,869 6,799,217 1,416,863 0

Source: National Association oflnsurance Commissioners.
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Table 18 -Invested Assets as a Percent of Total, Countiywide
Insurers with 50% of More of Their Business in Medical Liability Insurance

1 car. wiTotl IYi?/;stedAsse%/s. fy porics . :Ca-srﬁi?\‘}css.iﬂiocﬁ'n”” .Commﬂ&i‘re\fer;ed OUier Invested Assets
1991 63,271,649 83.26% 10.38% 0.43% 0.00%
1992 65,890,296 83.49% 9.8%% 0.58% 0.00%
1993 61,286,757 82.42% 9.04% 2.09% 0.00%
1994 65,992,100 81.47% 8.54% 3.30% 0.00%
1995 62,353,979 80.61% 8.21% 3.38% 0.00%
199 61,980,383 81.38% 7.95% 5.02% 0.00%
1997 54,054,253 80.15% 1.77% 5.00% 0.00%
1998 79,420,644 81.85% 6.18% 1.71% 0.00%
1999 65,360,939 81.46% 6.06% 5.64% 0.00%
2000 67,786,176 80.18% 7.14% 5.39% 0.02%
2001 62,635,457 79.75% 9.29% 4.13% 0.00%
2002 44,777,217 74.81% 13.29% 3.05% 0.00%

Source: National Association oflnsurance Commissioners.
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[ ' tar
1991
1992
1993
1994
199
1996
1997
1998
1999
2000
2001
2002

Table 19 - Analyses of Total Capital Gains (Losses)

Insurers with >50% ofBusiness in Medical Liability Insurance

: Numberof

InsuVere
9%
109
104
84
m
112
107
110
89
74
85
%

KCc.™ :

295,630,667
483,441,654
564,664,401
144,086,864
510,195,186
461,783,182
713,401,516
659,457,488
660,808,320
287,792,134
320,574,470
-435,995,555

749,693
777,215
1,258,664
171,136
747,564
362,740
829,660
864,150
986,655
368,006
752,238
-222,474

Mean

3,016,639
4,435,245
5,429,465
1,715,320
4,596,353
4,123,064
6,667,304
5,995,068
7,424,813
3,889,083
3,771,464

-4,638,251

Moy

6,122,614
13,373,603
12,954,221
5,385,19!

11,172,709
11,520,486
20,449,728
15,578,301
17,484,159
14,845,542
12,089,014
22,564,124

; omeeMinimum;:;.-

o okap |

212
14
135
190
1,500
%
1,065
31
147
70
293
-168,646,379

Source: National Association oflnsurance Commissioners.
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Maximum..'
, !

44,753,918
130,607,250
101,712,447
42,799,576
88,201,970
87,510,082
156,970,930
132,254,220
128,919,597
111,205,911
105,209,115
47,013,226



Table 20 - Total Investment Income Analyses, Countrywide
Insurers with >50% o f Business in Medical Liability Insurance

1 Vear .

1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002

© 2003 National Association oflnsurance Commissioners

1,347,691,563
1,423,044,170
1,321,163,500
1,484,392,871
1,624,970,897
1,686,003,512
1,635,365,011
1,622,862,126
1,585,505,068
1,478,866,495
1,390,263,184
1,240,418,990

v/ Sum,: :

'Median

3,426,802
3,706,093
3,260,011
3,316,313
3,288,262
3,211,232
2,736,183
3,685,234
3,372,125
4,512,703
3,446,759
2,132,924

ton.

11,230,763
10,946,494
10,569,308
11,780,896
12,795,046
13,069,795
12,876,890
14,111,845
13,668,147
13951571
13,902,632
10,786,252

22,680,762
21,328,337
21,183,474
22,236,704
25,200,194
25,376,231
25,135,766
26,150,269
24,931,462
24,431,705
25,780,373
21,262,188

Source: National Association 0fInsurance Commissioners.
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Table 21 - Median Insurer Investment Income By Investment Type, Countrywide

Insurers with >50% o f Business in Medical Liability Insurance

I . oy eV W Ty

I Year 5 Bonds "Tln(\:/:tlrl;\:r:jtS' .':C_g{gc’ﬂ‘;"'? >|:/rt1Equriil.?:I(|:V -In}/escgmelznt\] ¢ %6]-¥V' i

1 ] 53 ncome. S'ocKs.
1991 73,564 67,868 0 0 0 0
1992 93,154 40,392 0 0 0 0
1993 101,840 25,726 0 0 0 0
1994 107,960 34,367 0 0 0 0
199 102,729 47,296 0 0 0 0
1996 119,234 42,206 0 0 0 0
1997 131,280 44,201 0 0 0 0
1998 158,568 61,226 0 0 0 - 0
1999 183,351 51,713 0 0 0 0
2000 176,929 89,665 0 0 0 0
2001 119,374 61,516 0 0 0 0
2002 19,445 85,588 0 0 0 0

Source: National Association oflnsurance Commissioners.
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Year

199
1992
1993
1994
1995
199
1997
1998
1999
2000
2001
2002

Table 22 - Total Investment Income By Investment Type, Countiywide

Insurers with >50% of Business in Medical Liability,lq:lsp{;,ance

P

Bonds

1,187,775,100
1,258,679.059
1,170,202,446
1,308,551,241
1,382,894,229
1,451,427,500
1,436,247,653
1,410,382,527
1,383,039,370
1,302,340,754
1,243,598,329
1,133,718,847

. Cashand .
Short-term
SlMnvestment*.-

87,974,998
70,789,183
61,212,542
78,204,872
126,289,116
88,500,423
81,897,349
100,433,295
80,705,260
84,826,154
69,687,107
38,362,527

Common

24,012,688
34,457,897
27,933,430
40,131,574
50,229,244
55,941,274
48,961,074
41,881,420
56,951,101
28,699,420
19,291,114
23,260,624

14,018,031
15,873,686
17,875,723
16,725,851
17,250,737
17,037,988
16,725,094
15,944,300
15,012,278
17,392,676
16,368,904
14,095,573

m,;:Olher.
Investmenl
Income
3,213,316
8,398,702
8,014,428
3,819,515
5,356,698
36,466,737
12,983,718
15,056,703
12,836,594
8,138,881
10,902,604

4,258,388

* Preferred

Stocks .

30,697,430
34,845,643
35,924,931
36,959,818
42,950,873
36,629,590
38,550,123
39,163,881
36,960,465
37,468,610
30,415,126
26,723,031

Source: National Association oflnsurance Commissioners.
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147,691,563
1,423,044,170
U 21,163,500
1,48492,871
1,624,970,897
1,686,003,512
1,635,365,011
1,622,862,126
1,585,505,068
1,478,866,495
1,390,263,184
1,240,418,990



Table 23 - Percent of Investment Income By Investment Type, Countrywide
Insurers with >50% of Business in Medical Liability Insurance

| var i B 5 shoem/ o tMa?ré-dist:?};f: - Iq\zelcslt:)r?}%net ™ e
1991 88.13 6.53 178 104 0.24 2.28
1992 845 497 242 112 059 245
1093 8857 463 211 135 06L 272
1994 8.15 527 270 113 026 249
1995 85.10 . 309 106 033 264
1996 86.09 525 332 101 216 217
1997 87.82 501 299 102 079 236
1998 8691 619 258 098 083 241
1999 87.23 509 359 095 08L 233
2000 83,06 574 194 118 055 253
201 8.5 501 139 118 078 219
2002 9140 309 188 114 034 215

Source: National Association oflnsurance Commissioners.
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* g

Year

1991
1992
1993
1994
19%
199
1997
1998
1999
2000
2001
2002

©2003 National Association oflnsurance Commissioners

ISiim.bCr

i or

Insurers
257
269
266
275
271
278
280
213
272
261
247

254

Table 24 - Policyholder Surplus, Countrywide

; Jotal —
/

6,590,434,513,496
6,781,787,503,430
7,582,610,394,690
8,618,140,861,949
9,835,307,042,275
11,309,522,892,499
14,043,718,344,425
16,134,536,487,275
14,693,627,255,010
12,659,434,323,161
11,876,985,623,826
12,401,730"219,976

Mean

25,643,714,080
25,211,105,979
28,506,054,115
31,453,068,839
36,427,063,120
40,681,737,023
50,156,136,944
59,100,866,254
54,020,688,438
48,503,579,782
48,084,962,040
48,825,709,527

Standard;;.:
. Deviation ~
vl.V:

68,542,958,597
64,599,076,700
73,318,492,703
80,667,933,269
96,333,020,463
109,993,458,473
153,634,380,290
180.327,720,399
161,770,910,659
149,578,042,285
144,653,586,743
148,692,937,955

(In 2002 $USD)

M;edlia:J - m Minimum
3,662,190,818 -85,903,126,127
4,161,544,647  -106,639,066,303
4,435,310,166 +87,018,524,674
4,855,128,182 -9,700,046,125
5,514,915,716 -2,845,279,958
6,622,037,772 -5,591,755,334
7,4R7,138,579 -4,090,985,784
8,776,901,260 -5,597,195,712
9,350,825,423 -7,818,357,905
8,320,452,416  -22,297,335,253
7,863,731,807 -30,151,756,712
7,693,268,246 -37,705,821,717

Source: National Association oflnsurance Commissioners.
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H 1 'm,
ﬁvlaxmum :

" r't-.. -
534,993,035,315
439,970,278,342
519,890,790,953
593,738,393,063
645,926,277,665
764,468,079,784

1,296,748,589,633

1,505,980,769,638
1,234,888,922,436
1,144,362,536,974
1,135,337,144,788
1,058,721,6%4,753



Table 25 - Policyholder Suiplus to Total Assets, Countiywide

I* Ntiniber...
}. Year - V-Numlierof Mrtn- ¥ Standard Deviation. : I\,gedian . 'Minimum » ~ Maximum" § g{lllth?bférg -
1 m m S e et LSy,
1991 257 33.09°. 23.28% 26,21% (53.28%) 100.01% 5
1992 269 32.63% 25.33% 21.28% (140.47%) 1003?3% 7
1993 266 32.85% 24.45% 27.95% (136.22%) 100.01% 8
1994 275 36.22% 23.25% 29.17% (19.41%) 100.00% 5
1995 211 38.69% 23.42% 31.60% (11.22%) 101.73% 3
1996 218 39.54% 26.60% 33.35% (181.67%) 99.97% 5
1997 280 43.5% 2A17% 35.74% (17.97%) 99.96% 3
1998 213 43.53% 22.9% 36.45% (27.38%) 99.99% 2
1999 212 45.56% 25.01% 37.69% (48.43%) 100.04% 4
2000 261 44.40% 30.60% 35.92% (211.48%) 100.00% 4
2001 247 40.83% 26.94% 31.24% (44.90%) 112.82% 6
2002 254 40.90% 27.02% 31.08% (40.76%) 100.00% 4

Source: National Association oflnsurance Commissioners.

© 2003 National Association oflnsurance Commissioners 120



Table 26 - Market Concentration Ratios, Countrywide
Mkt.'Sliarepry . Mkt Share '\ .Mkt.-Share «'j Herfindahl-

LT s g LA OO sz,
1991 266 20.61% 31.41% 52.90% 217.55
1992 211 19.23% 30.66% 51.22% 202.28
1993 274 21.11% 32.86% 52.71% 221.65
1994 279 20.02% 32.171% 54.59% 213.39
1995 279 19.85% 31.74% 54.61% 207.67
1996 281 17.95% 29.88% 54.14% 195.19
1997 284 18.15% 30.39% 52.97% 194.39
1998 217 13.03% 31.15% 54.41% 200.68
1999 278 18.63% 31.34% 53.24% 200.73
2000 268 18.34% 29.46% 51.00% 189.69
2001 254 20.38% 30.99% 54.55% 212.06
2002 261 21.68% 33.03% 56.00% 227.13

Source: National Association oflnsurance Commissioners.
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Table 27 - 2002 Total, Mean & Median Insurer Direct Premium Written, By State
".Nu&)V}/Ib'eK‘; .Mean* . ; Median

1 Stale DirectPrenilun -7 j PreinUihi...-Premium
| ) .Insurers Xyriiten- ;. \VHtten .
AK 16,122,037 39 413,386 48,451
AL 130,730,124 67 1,951,196 153,826
AR 59,218,377 60 986,973 122,900
AZ 204,482,771 76 2,690,563 304,963
CA 797,541,264 88 9,062,969 1,265,103
co 117,206,510 68 1,723,625 213,706
CT 158,914,049 69 2,303,102 303,112
DC 38,394,747 44 872,608 63,491
DH 24,233 473 56 432,141 84,063
FL 825,199,361 89 9,271,903 940,215
GA 315.957.472 a 3,472,060 413,897
HI 37,412,671 47 796,014 84281
IA 72,085,105 59 1,221,781 247,980
ID 217,281,203 60 454,787 58,963
IL 556,039,958 102 5,451,372 405,876
IN 88,224,429 68 1,297,418 84,054
KS 66,253,237 59 1,122,936 107,435
KY 124,163,358 65 1,910,206 481,385
LA 95,960,952 57 1.683,525 221,127
MA 239,173,347 61 3.920,875 429,355
MD 209,685,185 7 2,723,184 8=
ME 40,149,330 45 892,207 97,916
M 227,537,211 82 2,774,845 179251
MN 68,273,039 64 1,066,766 183,355
MO 205,019,484 75 2.733,593 490,000
MS 63.497,737 61 1,040,947 121,424
MT 30,996,208 52 59u,081 66,672
NC 220,333,824 75 2,937,784 527,662
ND 17,458,468 43 406,011 25,118
NE 26,540,646 51 520,405 71,936
NH 36,493,181 49 744,759 118,408
NJ 415.860,504 75 5,544,807 375417
NM 39,743,240 52 764.293 126,837
NV 81,012.956 58 1,396,775 149,782
NY  1,079,010,048 73 14,780,960 912,327
OH 460,549,633 R 5,005,974 281,973
OK 97,621,674 60 1,627,028 117,790
OR 86,864,695 66 1,316,132 187,380
PA 499,022,656 9% 5,252,870 582.040
RJ 33,089,645 50 661,793 50,175
SC 38.274,802 55 695,905 98,123
SD 15,377,269 4 375,055 39,998
™ 291,863,920 79 3,6%4,41)0 198,864
TX 633,658,064 9 6,400,587 785,312
ut 53,412,544 50 1,068,251 154,386
VA 181,476,921 79 2297,176 383,944
VT 18,751.148 46 407,634 41,220
WA 198,969,784 m 2,584,023 231,899
Wi 82,375,534 59 1,396,195 150,000
WV 91,978,370 62 1483522 109,161
wy 18,305,948 40 i 457649 32,854

Source: National Association oflnsurance Commissioners.
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Table 28 - 2002 Market Concentration Ratios, By State

Numbertf fitlit. Share of ftlkt.Sliire  wm'Atlit, Share . Herfindahl-
Vear, .. Alargest  :/br8Largest « Of-20 Largest flliiclioian

\Insurers Insurers Insurers «  Insurers Slridgve
AK 39 70.64% 86.86% 98.38% 1700.47
AL 67 i 80.85% 87.92% 95.94% 3934.65
AR 60 61.89% 79.58% 9525% 1663.24
AZ 76 67.11% 71.51% 91.99% 2684.63
CA 88 51.72% 66.40% 87.38% 880.24
CO 68 69.14% 80.27% 93.29% 2526.91
CT 69 60.53% 75.18% 92.93% 1253.97
DC a4 79.23% 88.96% 98.68% 3423.68
DE 56 56.58% 77.471% 94.05% 991.46
FL 89 48.25% 70.53% 91.83% 880.63
GA a1 59.61% 74.00% 89.07% 1617.38
Hi 47 77.35% 88.06% 97.45% 1756.61
1A 59 62.09% 77.26% 92.74% 1489.52
ID 60 62.45% 81.79% 94.38% 1193.30
IL 102 63.31% 75.08% 90.26% 2352.08
IN 68 80.08% 89.85% 97.10% 2741.34
KS 59 51.84% 74.07% 95.60% 1179.00
KY 65 47.29% 66.37% 89.69% 832.28
LA 57 66.96% 79.66% 94.82% 224454
MA 61 71.54% 86.02% 95.66% 2532.94
MD 77 66.27% 83.35% 94.08% 1666.04
ME 45 83.05% 89.01% 97.86% 3774.34
MI 82 67.96% 81.42% 94.00% 1392.33
MN 64 72.28% 80.74% 93.25% 2890.99
MO 7 42.76% 65.75% 88.22% 691.74
MS 61 60.98% 76.81% 95.31% 1430.81
MT 52 57.21% 80.00% 95.89% 1092.01
NC 75 62.82% 75.76% 9127% 1222.70
ND 43 81.88% 91.97% 99.05% 3379.70
NE 51 57.61% 77.62% 95.11% 1318.38
NH 49 59.78% 80.99% 96.59% 124159
NJ 75 78.57% 88.84% 96.36% 2807.09
NM 52 69.74% 84.34% 95.06% 1530.53
NV 58 47.95% 74.00% 95.96% 824.55
NY 73 83.29% 90.51% 97.03% 3054.65
OH 92 63.56% 77.49% 92.08% 1211.13
OK 60 81.37% 90.67% 97.02% 2457.78
OR 66 70.72% 82.95% 93.86% 1563.79
PA % 41.73% 63.82% 87.39% 639.06
RI 50 77.58% 86.84% 97.87% 2378.59
SC 55 69.12% 83.64% 96.03% 1463.31
SD a4 83.44% 91.67% 98.63% 4338.19
TN 79 72.45% 83.76% 96.01% 207247
TX* 99 46.57% 63.59% 85.01% 77431
irr 50 71.93% 83.65% 96.16% 2666.53
VA 79 30.75% 55.06% 87.49% 498.91
VT 46 73.03% 89.96% 98.29% 1506.08
WA 17 59.73% 78.15% 93.04% 1450.56
WL 59 73.45% 83.87% 96.04% 1972.92
WV 62 72.58% 89.48% 97.02% 1833.95
WY 40 86.43% 93.56% 99.16% 2734.29

Source: National Association oflnsurance Commissioners.

Texas’largest medical liability insurer, the Texas Medical Liability Trust, is a statutorily created
entity not reporting to the NAIC. If it is included into the calculations for
Texas, the index increases to 1290.
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Table 29 - Capital and Surplus Requirements, By State
[TO BE ADDED]
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Table 30 - Entries and Exits, Countrywide

1 Year; INll#]'Snubrgrrff Entries  PetofInsurers* m Exits  Petoflnsurers*  NetChange . Pctoflhsureis*'-
1992 274 20 7.69% 2 8.08% -1 (0.38%)
1993 268 24 8.76% 17 6.20% 7 2.55%
1994 278 14 5.22% 13 4.85% | 0.37%
1995 275 18 6.47% 2 0.72% 16 5.76%
1996 281 10 3.64% 10 3.64% 0 0.00%
1997 284 10 3.56% 10 3.56% 0 0.00%
1998 277 8 2.82% 10 3.52% 2 (0.70%)
1999 275 1 3.97% n 3.97% 0 0.00%
2000 263 12 4.36% 1 4.00% 1 0.36%
2001 252 10 3.80% 18 6.84% -8 (3.04%)
2002 258 15 5.95% 17 6.75% -2 (0.79%)

Source: National Association oflnsurance Commissioners.
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Table 31 - Median Insurer Entries and Exits, By State

Number of : Petof Pet of
- Insurers 1.S"."f8  insurers+  NetChange | crore.

(0%

Source: Nations' Association oflnsurance Commissioners.
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Table 32 - 2002 Aggregate Premium By Compa‘ny Type,

Mutual

24,283.241

13,089,344
208,860,476

165207,868
110,443,020
204,395,602
240251516

23,929,659

300,064,340 2,526,484
44,693,360

19,423,132

10378346.179

Surplus&
Excess.

16,489,502
10,403,304

136,894,411
31,669,210

28,893,402
12,660,087

88,008,319
24.100.983

22.169,418

7,855209

71,585251

9,790,679
26,941,061
65,616,616

32,100,431
140,465.348
7,601.217

11,987,511

2,553379,828

Reciprocal

17,340,261
8,446,491

259,403,764

9,766,422

60,747,185

202.034.053
34,000,257

590,765

1.280,379

Relit
\< Rsleniiori
Grdups

696,288
7,310,413

33,359,408
343,139
31,513,391

1,183283

43,375,331

109,026
5,660,036

96,415,242

Source: National Association oflnsurance Commissioners,
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By State
RScLEMC™1

McClianisiriy' .. .Oilier
‘Slate Funds 'y, . :

3,008.572

55,472,959



| State

AK
AL
AR
AZ
CA
(0]
CT
DC
DE
FL
GA
HI
IA
ID
[l
IN
KS
KY
A
MA
MD
ME
MI
MN
MO
MS
MT
NC
ND
NE
NH
NJ
NM
NV
NY
OH
OK
OR
PA
R
SC
SD
N
X
uT
VA
VT
WA
Wi
wv
Wy
cw

© 2003 National Association oflnsurance Commissioners

Table 33 - 2002 Percent of Market Share By Company Type, By State

-l
Total Direct

Written Premium

24)283M1
153.64h.074
59,919,570
208,860.476
800,628,603
122,077,329
163,449,319
51,799,075
26,456,426
825,659,394
322,113.305
54.664,762
94,542,725
52,-36,057
562,660,857
110,038243
85,220,699
146,919,211
110,443,020
259,123,377
227,510,540
56,899,771
247,842,638
85,574.095
204,395,602
90,783,089
50,350,396
240251516
35.622,802
48,501,428
43,462,049
442,871,124
53,023274
09,487,744
1,096,262,561
484.411,830
129,993,894
109,305,884
529,394,851
44,693,360
71,118,338
36,769,475
319,435,442
623,469,877
75,643,008
192,091,584
36,658,782
219,663,643
105,789,801
103,966,758
38.257.260
10378246,179

10.5%%
19.42%
21.84%
19.54%
32.55%
60.11%
28.28%
31.60%
76,71%
20.01%
22.47%
18.15%
62.32%
35.54%
27.10%
40.78%
39.12%
51.72%
25.59%
12.87%
30.40%
39.45%
56.52%
71.80%
38.44%
38.2%.
50.64%
24.97%
67.18%
57.88%
24.494.
67.75%
54.84%
50.38%
14.74%
56.12%
76.26%
35.33%
44.42%
44.19%
54.78%
63.40%
19.37%
29.90%
56.57%
38.46%
43.39%
31.80%
72.93%
68.66%
50.77%
35.05%

21.3%
57.47%
4553%
50.04%
24.93%
154%
25.86%
0.06%
3.21%
7.18%
39.92%
0.39%
4.43%
4.74%
0.86%
35.47%
26.16%
7.96%
39.16%
49.67%
31.32%
42.70%
0.53%
2.45%
12.50%
2.00%
0.45%
38.74%
0.57%
0.74%
31.4°%
0..%
13
10.56%
51.06%
18.74%
1.19%
22.82%
0.87%
34.91%
3.38%
1.88%
38.98%
1.83%
1.98%
15.47%
14.38%
0.62%
171%
0.89%
0.28%
19.68%

Stock. *"Mutual , ;. Surplus Regp
. V "

47.21%
10.73%
17.36%
20.31%
17.10%
25.94%
17.68%
24.44%
13.93%
37.33%
21.32%
44.09%
28.38%
39.09%
21.70%
20.15%
22.85%
30.37%
33.25%
32.89%
15.50%
13.81%
32.771%
22.42%
16.21%
33.49%
37.64%
29.80%
30.42%
30.77%
41.00%
28.54%
18.46%
27.08%
5.99%
16.50%
20.90%
29.37%
26.53%
17.01%
39.14%
32.60%
29.11%
42.21%
36.12%
24.81%
36.32%
24.98%
20.85%
27.99%
35.21%
24.60%

AR
rocal
Yom !
20.12%
11.29%
14.10%
6.16%
22.34%
10.23%
6.44%
43.23%
3.20%
31.42%
4.75%
35.28%
2.12%
18.66%
48.24%
2.53%
9.66%
6.67%
0.88%
0.14%
3.37%
2.02%
6.19%
0.20%
29.72%
25.49%
10.77%
4.64%
1.53%
2.69%
0.98%
0.21%
15.89%
9.83%
18.43%
7.02%
0.11%
10.48%
5.05%
0.29%
1.96%
1.78%
11.78%
14.32%
4.62%
11.96%
1.61%
38.85%
0.39%
1.23%
13.31%
14.81%

. RetentiB
s,.1Group.%,

0.70%
1.10%
1.16%
3.50%
2.52%
2.18%
20.41%
0.66%
2.88%
3.82%
1.61%
154%
2.75%
0.97%
1.96%
1.08%
0.88%
3.28%
1.13%
4.28%
19.07%
2.02%
3.94%
2.64%
1.68%
0.73%
0.48%
1.63%
0.31%
1.79%
2.05%
1.28%
3.46%
2.15%
8.79%
1.56%
155%
2.00%
15.66%
3.60%
0.74%
0.34%
0.76%
3.76%
0.70%
9.30%
0.83%
3.75%
2.12%
1.24%
0.37%
4.47%

Source: National Association ofInsurance Commissioners.
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6.89%

1.97%

1.94%

0.85%

Oié%e‘i:;,

0.46%
0.56%

1.33%
0.25%
3.92%
0.54%
0.15%
1.30%
k
0.14%
0.35%
0.04%
0.49%
1.30%

0.02%
0.23%

6.12%
1.65%
f

1.00%
0.06%

0.57%

0.01%
0.01%
3.47%
0.06%

0.53%



Table 34 - Analysis of Risk-Based Capital Action Levels, Countrywide
'..».Company 'Rtigufalor) « mhuthorized"  fUnmbton

Year, .I\I%)_(,)Aitccthon. JW Action o v ctfpn;  « Control .  Control .
v ' o Kcvol- Level. ' Level-': Uvel,
1994 253 7 3 6
1995 251 4 4 1 6
1996 255 7 3 1 6
1997 264 1 1 5
1998 252 4 2 1 5
1999 236 4 2 5
2000 225 7 1 1 5
2001 230 3 4 1 9
2002 237 3 4 2 8

Source: National Association oflnsurance Commissioners.
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ld STATE.

AL

AK

AZ

AR
CA

Co

CT
DE
DC
FL

GA

HI

CITAtIb\»

§6-5-544

§09.17.010

None

None
Civ §3333.2

§ 13-64-302

None
None
None
88 766.207, 766.209

851-12-5.1

§8 663-8.5,663-8.7,
671-15

Table 35 - Non-Economic Damage Caps, By Stale

DESCPRIPTION

In 1987, Alabama enacted a statewide medical malpractice
caﬁ. The statute, which has never been repealed, provides
that a medical malpractice plaintiffs recovery for non-
economic losses, Including punitive damages, cannot
exceed gAO0,000.

Damages awarded by a court, arising out ofa single injury
or death cannot exceed $400,000 or the |ndured person’s
life expectancy in years multiplied by $8,000,whichever is
greater. The uppcr-tier cap for severe disfigurement or
physical impairment, the greater of $1,000,000 or the
plaintiffs life expectancy, in years, multiplied by $25,000
The amended statute also clarifies that multiple injuries
arising out of one incident invoke only one cap, and that
consortium claims do not open up a second cap.
Arizona does not place a cap on the amount of damages
recoverable in a medical malpractice action. Article 2, § 31
of the Arizona constitution prohibits the enactment of any
law limiting the damages one ma% recover for personal
iniurv or death.

No medical malpractice caps.

The amount of damages for non-economic losses cannot
exceed $250,000.

Damages for medical malpractice against a hospital or
_ physician may not exceed $ 1,000,000 per patient,
inclu m% ana/ derivative claim by any other claimant. Of
that $1,000,000, not more than $250,000 may be
attributable to non-economic loss or injury. However, if the
court finds that the future economic damages exceed this
cap, it mav award damages in excess of the limit.
No medical malpractice caps.
No medical malpractice caps.
No medical malpractice caps.

There is no cop unless voluntary binding arbitration is used
to make a determination of damages. 1fa defendant refuses
to accept the claimant's offer to arbitrate, the claimant, if
successful at trial, is entitled to J)re-judgment interest and
up to 75 percent of the award in attorneys' fees. Ifb
claimant refuses to accept a defendant's offer to arbitrate,
his recovery will be limited to economic damages (but only
80 percent of lost wages) plus no more than $350,000 in
non-economic damages. I the claimant does accept, his
recovery will be limited to economic damage (but only 80
percent of lost wages) plus no more than $250,000 in non-
economic damages, plus attorneys' fees of fifteen percent.
Georgia docs not place a cap on the amount of
compensatory damages that may be awarded. However,
punitive damages arc copped at $250,000, unless the
claimant can successfully demonstrate that the defendant
had an intent to harm
Non-economic damages that arc recoverable in tort actions
include damages for pain and suffering, mental anguish,
loss of enjoyment oflifc, loss of consortium, and all other
non-pecuniary losses or claims. The amount of damages
recoverable for pain and suffering cannot exceed $375,000.
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JUDGIAIJEUSON . .

The Alabama Supreme Court declared this statute to be
unconstitutional in Moore v. Mobile Infirmity Assn, 592
So. 2d 156 (Ala. 1991).

The cap on non-economic damages was held to be
constitutional in Fein v. Permanente Medical Group, 38 Cal.
3d 137,695 P.2d 665,211 Cal. Rptr. 368 (1985). See also
Yates v. Pollock, 194 Cal. App. 3d 195,239 Cel. Rptr. 383

_ (1987)an
Atkins v. Strayhora, 223 Cal. Agg 3d 1380,273 Col. Rptr.
231 (1990)

This damage cap was held to be constitutional in Scholz v.
Metropolitan Pathologists, P.C., 851 P.2d 901 (Colo. 1993).

This damage cap was held to be constitutional in University
of Miami v. Echarte, 618 So. 2d 189 (Fla.), cert, denied, 510
U.S. 915 (1993).



IA
KS

ME
MD

MA

MI

MN
MS

MO

MT

§6-1603

735 11I. Comp. Sul
Ann. §5/2-1115.1

§34-18-14-3

None
None

None
8840:1299:42,
40:1299:44

None
Cls. & Jud. Proc. §
11-108

§231: 60H

§8600.1483,
600.6304

None

§85-5-7

§538.210
Sec also Missouri HB
273

§25-9-411

Non-economic damages for personal injuBy or wrongful
death cannot exceed $400,000. The $400,000 cap has been
adjusted on July 1ofeach year since 1988 by the rate of
increase in average wages in Idaho. The limitation on non-
economic damage awards is inapplicable to causes of
action arising out ofwillful or reckless conduct and to
causes of action arising out of acts constituting a felony
under state or federal law.

In 1995, the IMlinois legislature passed a $500,000 limit on
non-economic damages in medical malpractice cases.

A health care provider is not liable for an amount in excess
0f $250,000 for on occurrence of malpractice. Damages for
all providers cannot exceed $1,250,000 per occurrence of
malpractice.

No medical malpractice caps.

In 1986, Kansas enacted a statewide medical malpractice
cap.

No medical malpractice caps.

The Louisiana Medical Malpractice Act established a
Patient's Compensation Fund. State health care providers
arc automatically entitled to be covered by the fund.
Private health care providers mayjoin the fund if they file
proof that they are covered by a policy of malpractice
liability insurance in an amount of at least $100,000 per
claimand pay the surcharge assessed by the Louisiana

Insurance Raring Commission. The liability of each
_qualified health care provider is limited to $100,000 plus
interest per patient per incident. Judgments, settlements, or

hinding arbitration orders in excess of $100,000 per

provider are paid out of the fund. The claimant’s total
recovery is limited to $500,000 plus future medical costs.
No medical malpractice caps.

The limit on recoverable non-economic damages for any
persona) injury cause of action for medical malpractice
cannot exceed $500,000. Beginning October 1, 1995, and
every October 1thereafter, the limit on non-economic
damages is increased by $15,000.

In any action for malpractice, the court tnay not award the
plaintiff more than $500,000 for pain and sufferin?, loss of
companionship, embarrassment and other items of general
damages.

The total amount of damages for non-economic loss
recoverable by all plaintiffs cannot exceed $280,000.
Exceptions allow the court, in some circumstances, to
maximize damages to no more than $500,000. The court
will reduce a jury award in excess of this amount.

No medical malpractice caps.

The limit for non-economic damages cannot exceed
$500,000 if the claim was filed after passa?e of House Bill
No. 2, but before 07/01/2011. Any claim filed on or after
07/01/2011, but before 07/01/2017, the amount of non-
economic damato;es cannot exceed $750,000. For claims on
or after 07/01/2017, the amount of non-economic damages
cannot exceed Z1,000,000.

In 1986, the Missouri General Assembly enacted a
$350,000 per occurrence limit for non-economic damages.
This limit is subject to annual adjustments by the Director
of the Division ofInsurance to reflect increases in the
consumer price index. In2003, the Director of Insurance
set the limit for non-economic damages at $557,000.
Ina malpractice claim or claim against one or more health
care providers based on a single incident of malpractice, an
award for past and future damages for non-economic loss
cannot exceed $250,000.
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The medical malpractice cap was declared unconstitutional
in Best v. Taylor Machine Works, 17911). 2d 367,689
N.E.2d 1057(1997
The cap was held to be constitutional in Johnson v. St.
Vincent Hospital, 273 Ind. 374,394-401,404 N.E2d 585,
598-602 (1980).

The medical malpractice cap was declared unconstitutional
in Kansas Malpractice Victims Coalition v. Bell, 243 Kan.
333,757 P.2d 251 (1988).

The Louisiana Supreme Court has held that the limit on
damages of $500,000 plus future medical costs is
constitutional. Butler v. Flint Goodrich Hospital of Dillard
University, 607 So. 2d 517 (La. 1992), cert denied, 508
U.S. 909(1993).

The medical malpractice cap was declared constitutional in
Adams v. Children's Mercy Hospital, 832 S.W.2d 898
(Mo.), cert denied, 506 U.S. 991 (1992).



NE

NV

NH

NJ

NM

NY
NC
ND

OH

OK

OR

PA

RI
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§44-2825

§41A031

§§ 507-C:7, 508:4-d

New Jersey Medical
Malpractice Bills
A3080
A293|
52035

841-5-6

None
None
§32-42-02

Ohio Senate Bill 281
Effective 0-1/11/03

None
§ 18.560

Act 13-HB 1802
Approved by Gov.
03/20/02

None
None

A health care provider is not liable to any patient or his or
her representative for an amount in excess of $200,000.

The total amount recoverable under the Nebraska Hospital-

Medical Liability Act from any and all health care
providers cannot exceed $1.25 million, for any occurrence
after 12/31/92. No specific cap for non-economic damages.

The non-economic damages awarded for medical
maIFracUce or dental malpractice cannot exceed $350,000.

his amount can vary with an exemption for certain
conditions. Exemptions to the stated limit must not exceed

the amount of money remaining under a professional
liability insurance policy limit covering the defendant after
subtracting the economic damages awarded to that

plaintiff. This limitation does not apply to damages for

medical malpractice unless the defendant was covered by
professional liability insurance at the time of the
occurrence and on the date the insurer receives notice of
the claim.
In 1986, New Hampshire enacted a medical malpractice
cap that limited total damages to $875,000.

A $250,000 cap would limit non-economic damages,
unless the plaintiff is "hemiplegic, paraplegic, or
quadriplegic, the plainlifThas permanently impaired
cognitive capacity rendermgbmm incapable of independent
daily living, or there has been a permanent loss of or
damage to a reproductive organ resulting in the inability to
procreate.” In those cases the cap would be $500,000.
Except for punitive damages and medical care and related
henetits, the amount recoverable from any injury or death
as a result of malpractice cannot exceed $600,000 per
oceurrence.

No medical malpractice cap.

No medical malpractice cap.

For claims arising after April 1, 1995, there is a $500,000
cap on non-economic damages in medical malpractice
cases. This apPhes regardless of the number of defendants,
the number of theories, or the number of family members
who sue.

The cap on non-economic dama?es is limited to the greater
of $250,000 or an amount equal to 3 times the plaintiffs
economic loss up to a maximum of $500,000. Non-
economic losses for permanent and substantial physical
deformity art limited to the greater of $1 million or an
amount equal to $ 15,000 times the number years remaining
in the plaintiffs expected life.

No medical malpractice cap.

In 1987, the Oregon legislature established a $500,000 cap
on damages for non-economic loss in bodily injury and
death cases.

The liability limit of the Medical Liability Catastrophe
Loss Fund for each healthcare provider that conducts more
than 50% of its healthcare business in Pennsylvania and for
each hospital cannot exceed $700,000 per occurrence and
$2.1 million per agth;reﬁate. For each participating
healthcare provider, the limit of liability cannat exceed
$500,000 per occurrence and $ 1.5 million per aggregate.
No medical malpractice cap.
No medical malpractice cap.

132

On two occasion.', the New Hampshire Supreme Court
declared the medical malpractice cap unconstitutional in
Carson v. Maurer, 120 N.H. 925,424 A.2d 825 51980& and
Bronnigan v. Usitalso, 134 N.H. 50,587 A.2d 1232(1991).

The Oregon Supreme Court ruled it to be unconstitutional
under most circumstances. It held that the damage cap
violates the right to ojury trial provided by the slate
constitution whenever the cap is applied to a claim. Lakin v.
Scnco Products, Inc., 329 Or. 62, 987 P.2 463, 1999 WL
498088 (July 15, 1999).



SD

N
1D

uT

VA

WA

W

WY

§21-3-11

None
Tex. Rev. Civ. Slat
Ann. art. 4590i,
§8 11.02,11.04
§78-14-7.1

None

§8.01-581.15

§4.56.250

§55-7B-8

§893.55

None

Inany medical malpractice action in South Dakota, the
total general damages cannot exceed $500,000.

No medical malpractice cap.

Texas law limits damages in a medical malpractice action
for wrongful death to $500,000 (in 1977 dollars). This
amount 15 adjusted annually for inflation, und is now
approximately $1,300,000.

In a medical malpractice action, non-economic damages
cannot exceed $250,000. When indexed for inflation, the
“imit is $400,000.

No medical malpractice cap.

Virginia imposes a $1,500,000 dar_na?e cap on recoveries
for bodily injury or death in medical malpractice cases
occurring after Au%Jst 1999. Each year the cap is increased
y $50,000 annually.

In 1986, Washington enacted a statewide medical
malpractice cap.

In 1986, West Virginia enacted a statewide medical
malpractice cap. In West Virginia thejury is insmrctcd that
the maximum it may award against a health care provider
for non-economic loss is $1,000,000.

Except in death cases, for any medical malpractice
occurrence on or after May 25,1995, the total limit on non-
economic damages from ell health care providers is
$350,000. This limit is adjusted annually for inflation.
No medical malpractice cap.

This statute formerly provided for a cap of $1,000,000 on
all damages, whether economic or non-economic. The cap
on all damages, however, was found to violate the state
constitution. Knowles v. U.S., 544 N.W.2d 183 (S.D. 19%).
The Knowles decision automatically revived the form of the
statute, as it existed prior to being amended in 1985, at
which time it provided for a $500,000 cap on general
damages.

The statute was intended to apply to all medical malpractice
cases, but has been held to be unconstitutional except with
respect to wrongful death. Rose v. Doctors Hospital, 801
S.W.2d 841 (Tex. 1990).

The Supreme Court of Washington held that the statutory
cap on non-gconomic damagies is an unconstitutional
infringement of the riﬁht to trial by jury. Sofie v. Fireboard

orp., 112 Wash. 2d 636,771 P.2d 711(1989).

The medical malpractice cap was declared to be
constitutional in Robinson v. Charleston Area Medical

Center, 186 W. Va. 720,414 S.E.2d 877 (1991).

Source: National Association oflnsurance Commissioners.
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Table 36 - States That Have Enacted Patient Compensation Funds
Medical Liability Insurance
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HARD COPY SENT VIA REGULAR MAIL

January 22, 2004

Commissioner Jose Montemayor

Chair, Market Conditions Working Group

c/o Eric Nordman, CPCU, CIE

National Association ofInsurance Commissioners
2301 McGee Street, Suite 800

Kansas City, MO 64108-2662

Re: Comments on December 3, 2003 draft of “Medical Malpractice Insurance: A Study of
Market Conditions”

Den  Commissioner Montemayor:

On behalf of the American Medical Association (AMA) | am writing to provide the following
comments regarding the National Association oflnsurance Commissioners’ Market Conditions
Working Group draft report “Medical Malpractice Insurance: A Study of Market Conditions"

(December 3, 2003).

The AMA applauds the Working Group for its time and effort in studying the medical liability
insurance market and in preparing this report. As the national organization for insurance
regulators the NAIC plays an extremely important role in this issue and it is likely this report will
be an integral part of any policy discussions on medical liability reform at the state and federal

level.

While this draft of the report is a good effort to deal with a complicated subject rife with
conflicting opinion, as the working group continues to develo% Its report and study the issue; the
AMA would like to offer the following suggestions to refine the report. First, medical liability
reform has been the subject of an enormous amount of literature and studies written from various
perspectives and motivated by widely differing agendas. As one would expect, the quality of
Information available on medical liability refonn can vary dramatically. As the working group
continues to develop its report, the AMA would encourage the group to base the report’s text and
recommendations on peer-reviewed economic studies firmly grounded in empirical data.
Opinion-hased position papers and law review articles certainly have their role in the refonn
debate. The AMA suggests, however, that since the basis of the report is NAIC’s own economic
analysis of the medical liability market, reference to position papers and law review articles to
support economic theories in the “tort reform” section is misleading, particularly since it appears
to give them equal weight as peer reviewed economic studies. The AMA also believes the reader
would benefit from the clarification of various legal theories throughout the report and a review
of the organization of the report. For example, it may benefit the reader’s understanding of the
various tort reforms discussed if the literature supporting these reforms is separated from the
literature opposing these reforms. Finally, the AMA urges the working group to accurately state
AMA’s strong policy on medical liability reform in the report.

Following are the AMA’s specific comments based on these concerns.



The Public Hearing on Medical Malpractice

(pg. 19) At the public hearing on medical liability refonn, the AMA provided a handout to
attendees titled “Medical Liability Refonn Now.” Like the slides used by Dr. Anderson and Jay
Angoff, the AMA requests that the NAIC make this handout available on request. An electronic

version of the document is attached for your convenience.

Market Analyses from Other Studies

(pg. 22) In summarizing the American Medical Association’s Health Care Financial Trends
Report, the factors that have driven the trend in claims severity are misstated. The Trends Report
found that the “overall upward trend in premiums is attributable to the trends in claims severity
and the factors that drive those trends include increases in jury awards, settlements, and the
frequency of million dollar verdicts.” To ensure accuracy, the AMA respectfully requests that the

NAIC clarify the report based on the above.

Review of Medical Malpractice Insurance Market, 1992-2002

The major concern with this section of the report is the product market definition for medical
malpractice insurance. The report provides the following implicit definition of the market: “For
purposes of this report, medical liability will encompass insurance pui chased by health care
providers, hospitals, nursing homes and other institutions that provide health services.”

There is a caveat later in the section (see page 48), “The data contains many insurers, often
captive insurers that do not actively write insurance in the market. Captive insurers may write
insurance for a specific group of hospitals, nursing homes or medical specialties and hence do not
directly compete for market share. The data also Iincludes insurers that may write insurance
exclusively in certain markets, such as hospitals or certain medical specialties." This should be
stated earlier to warn the reader that the discussion on concentration that follows uses this

aggregate market definition.

While it would be difficult to apply a purely economic rule for defining the product markets,
medical liability insurance for physicians and for hospitals are distinct products. 1fNAIC has
data on direct written premiums by product line, it should be presented. Otherwise, the
Herfmdahl-Hirschman Indexes éHHIs) for two states that are derived from the sum of direct
written premiums over these and other medical liability insurance products could be nearly equal,
but the value of one may be driven by the existence of one or two large hospital insurers and the
other by a few large physician insurers.

Following are specific concerns and questions regarding the data provided in this section:

In the discussion of mean insurer direct premiums and median insurer direct premium written, it
s noted that “... differences between the mean and median values are important to examine in the
context of market concentration. Markets tend to be more competitive when the mean and
median are similar in relative terms.” A comparison of the mean and median insurer written
premiums does not provide information about the tails of the distribution. Is there a theoretical or
empirical basis for using this difference as a measure of market concentration? How does this
difference measure relate to the HHI?

The changes in the number of insurers accounts for mergers, new entries, and exits for various
reasons. While the Department of Justice criteria for evaluating mergers based on the HHI (and
increases in the HHI post-merger) can be used as a benchmark in evaluating market concentration
in medical liability insurance markets, the repeated mention of merger guidelines, ﬁroposed
horizontal merger, and post-merger markets may leave the reader with the notion that changes in



the number of insurers was a result of merger activity. Given the report provides no data on the
number or size of mergers, the merger activity terminology should be used more sparingly.

Are the numbers of insurers in the tables on market concentration and premiums (e.g., Table 26
and Table 27) the count of insurers with direct written premiums, or do they include insurers who
are licensed, but not providing coverage? Likewvise, do the mean premium written and median
premium written figures include only insurers with direct written premiums? In the introduction
to this section and in the discussion of losses (see footnotes 36 and 37) there are slightly different

definitions of “insurer.”

In the discussion of the HHI, number of insurers and the size of state population, in Table 26 and
Table 27, it is stated that "there is an approximately inverse correlation between the numbers of
insurers writing premium in a market with the concentration of business they write.” and “It also
appears, from the data, that states with smaller populations have a more concentrated market than
states with larger populations.” What are the correlations between these variables?

The discussion in the section “Entry* and Exit Conditions” confuses the cost of doing business
with barriers that new insurers face in entering a market ihat established firms either did not face

upon entry, or do not currently face.

< Forexample™...there must be at least a dollar of surplus for every dollar of premium
volume anew insurer intends to write. This raises the financial requirement considerably
for anew insurer intending to acquire a significant market share in a large state.” But an

incumbent insurer also needs a surplus to expand.

« There is reference to “non-monctary barriers" which are actually monetary cost, not
barriers to entry: “In addition, there are non-monetaiy barriers to entering the medical
malpractice market.” The list that follows leads the reader to believe that these are
barriers to entiy that incumbent insurers imBose on new entrants. In most cases these
“non-monetary barriers” are costs of doing business. They generally do not differ
between incumbents and new insurers (e.g., regulatory constraint). If they do differ and
result in a short-term differential cost advantage, it is not a barrier to entry (e.g., lack of
specialty market experience and lack of locally knowledgeable staff).

Survey of Market Interventions

Tort Reform S _ _
The AMA believes the current medical liability crisis which is threatening access to health care in

19 states is driven by increases injury awards, which jumped 176 percent from 1994 to 2001,
with the median jury award now topping $1 million. These sharp increases have in turn increased
premiums for medical liability insurance. To stabilize the market, the legal system must be
reformed and the only proven reform is California’s Medical Injury and Compensation Reform
Act or MICRA, which has proven effective for almost thirty years in stabilizing the medi ;al
liability market in California. The cornerstone of MICRA and a key element for any medical
liability reform package is a reasonable cap on non-economic damages. Following are our
specific comments on the various elements of tort reform discussed in the report.

(pg. 61) The report cites the AMA’s Health Care Financial Trends Report on medical
professional liability insurance as stating that the AMA offers three policy options on tort
reforms. In fact, the Trends Report “highlights” these as policy options. We believe this
reference minimizes the AMA’s strong policy on medical liability reform as adopted by the

AMA’s House of Delegates.



It is the policy of the AMA that effective medical liability reform must be based on the California
Medical Injury and Compensation Reform Act (MICRA) model, including a $250.000 cap on
non-economic damages, offset of collateral sources of plaintiff compensation, decreasing
incremental or sliding scale attorney contingency fees, periodic payment of future damages, and
limiting the time period for suspending a minor’s statute of limitations to no more than six years
after birth. (H-435.967) For the working group’s convenience, a copy of the AMA’s policy is
attached. The AMA respectfully requests that our policy is accurately stated in the report.

(pg. 61) The AMA cautions the NAIC against citing Hunter and Doroshow’s article Premium
Deceit because this article relies on flawed analysis to support iheir conclusions. For example, to
gauge the average premium paid by physicians in California versus other states, the authors used
flawed methodology by including premiums paid by all types of health care providers, not just
physicians, in the numerator, and overstating the number of physicians who purchase medical
liability insurance by including retired physicians, physicians who teach, physicians who conduct
research, and physicians in the military - all ofwhom do not purchase medical liability insurance
- in the denominator. Using NAIC’s own data, it’s clear that since 1976 medical liability
premiums in California have grown slower (182%) than the rest of the nation (569%).

(pg. 63) Whil the NAIC draft report summarized the conclusions of the 1986 GAO Report,
Medical Malpractice: Six State Case Studies Show Claims and Insurance Costs Still Rise Despite
Reforms, finding that some states found their reforms had been effective while other states di

not, the NAIC report does not specify which states fell into the two categories - a critical point to
understanding effective reforms. The GAO report stated that reforms enacted in California and
Indiana had helped to moderate upward trends in the cost of insurance and the average amount
paid per claim, while those in Arkansas, Florida, New Ycrk and North Carolina had little effect.
This distinction is critical since California and Indiana were the only states of the six that enacted
effective caps on damages as part of their package of medical liability reforms. To enhance the
accuracy of the report, the AMA encourages the NAIC tc provide this detail in their report.

Damage Limitations, Caps _ _ _ _ o
A reasonable cap on non-economic damages is the single most important element of any liability

reform package. At least 20 states have laws that limit awards for non-economic damages in
medical liability causes of action. Another six states cap total damages. The amount and
structure of the cap varies dramatically among the states. For exampie, some states place a hard
cap on non-economic damages, while others have a cap that is subject to exceptions for certain
types of injuries or increases annually for inflation. The AMA encourages the NAJC to include
these distinctions in this section of the report because as the structure of the cap varies
among the states, so does its effectiveness. We believe the available empirical evidence
shows that only a $250,000 hard cap on non-economic damages - like California’s that is
neither subject to exceptions or inflationary increases - is effective in controlling medical

liability premiums.

The effectiveness of a reasonable cap on non-economic damages is further confirmed by studies
published in peer-reviewed journals and research conducted by various governmental agencies,
which show that caps are effective in reducing claims payments, stabilizing medical liability
premiums, reducing overall health care costs, and ensuring patients have access to health care.
These sources of information offer the best evidence that caps work because they consider, and
rule out, other competing explanations. While some of these studies arc mentioned in the report,
the report does not include references to some of the Ieading peer reviewed studies on the
effectiveness of caps on damages. For example, the report does not include a reference to Kessler



and McClellan’s 1997 study, which found that direct reforms (which include caps on non-
economic damages) reduced the likelihood that a physician will be sued by 2.1% and within three
years reduced premiums by 8.4% compared to states without direct reforms. Kessler, Daniel P.
and Mark. B. McClellan. "The Effects ofMalpractice Pressure and Liability Reforms on
Physicians' Perceptions of Medical Care." Law and Contemporary Problems 60 (Winter 1997):
81-106. While the NAIC report cites one study by Sloan, it does not reference another Sloan
study which after examining a large set of closed claims, found that caps on non-economic
damages reduced insurer payouts by 31% and reduced payouts-plus-expenses by 23%. Sloan,
Frank A., Paul M. Mergenhagen, and Randall R. Bovbjerg. "Effects of Tort Reforms on the Value
ofClosed Medical Malpractice Claims: a Microanalysis. "Journal ofHealth Politics, Policy and
Law Id (Winter 1989): 663-66r Finally, looking at the impact of MICRA style reforms
specifically, LECG, Inc. concluded that caps on non-economic damages had reduced the average
size of large malpractice claims, though average claim size had increased. In addition, the data
examined suggested that MICRA had not inhibited the filing of claims (claim frequency was
substantially unchanged). LECG, Inc, "California's MICRA Reforms: How Would a Higher Cap
on Nan-Economic Damages Affect the Cost and Access to Health Care? " Fall 1998. The AMA
recommends that the NAIC include these leading studies in the report. The AMA also strongly
encourages the working group .0 include a recommendation in the final report supporting a
reasonable cap on non-economic damages as the single most important dement of a medical

liability reform package.

To strengthen this section of the report, the AMA offers the following specific comments on the
“Damage Limitations, Caps” section:

(pg. 9, 65, 74, 80) Throughout the report references are made regarding damages awarded to
compensate individuals for medical error. Damages are awarded in a medical liability cause of
action based on a findingi of medical negligence not medical error. A defendant is liable for
negligence in a medical liability cause of action when conduct falling below the applicable
standard of care is found to have caused the plaintiffs injury.

(pg. 65) The NAIC report inaccurately states that punitive damages are included in some cases as
part of an award for non-economic damages. Punitive damages are awarded separately from non-
economic damages and are based on a different legal standard. Unlike non-economic damages,
punitive damages are generally awarded where the defendant is found to have intentionally
Inflicted harm on the patient or acted with gross negligence. The purpose of awarding punitive
damages is to punish the defendant. By contrast, non-economic damages are awarded to

compensate the plaintiff.

(pg. 65) The AMA offers the following suggestions to Table 35. We believe these changes are
necessary to ensure the chart has the most recent information and to accurately distinguish
between the various state laws limiting non-economic damages.

Florida - In 2003 the Florida legislature enacted a new cap on non-
economic damages. The cap provision in the chart should be replaced with
the following information:

For physicians $500,000 cap on non-economic damages per claimant with
any one physician not responsible for more than $500,000. For
nonpractitioners, $750,000 cap on non-economic damages. The cap
increases to $1 million in non-economic damages for physicians if (1) the
negligence resulted in death or a permanent vegetative state, or (2) if the
court finds that a manifest injustice would occur unless the non-economic



damages cap was increased because the non-economic harm sustained by
the patient was particularly severe and the defendant’s negligence caused a
catastrophic injury to the patient.

Idaho -1n 2003 the legislature enacted a new cap on non-economic

damages, The cap provision in the chart should be replaced with the

following information:

$250,000 cap on non-economic damages per claimant in personal injury and wrongful
death actions. (Idaho had a previous $400,000 can that was adjusted annually since

1988).
The cap will be adjusted annually beginning July 1,2004 based on the average annual

wage.
The limit does not apply to causes of action arising out of willful or reckless
misconduct, or felonious actions.

Previous cap upheld as constitutional in Kirkland v. Blaine County Medical
Center, 134 Idaho 464, 4 P.3d 115 (Idaho, 2000).

Indiana - Any amount awarded over $250,000 will be paid through the

atient compensation fund. For consistency, the drafters may consider
Including the same explanation of the patient compensation fund as
provided in Louisiana’s description.

Kansas - Subsequent to the Kansas Malpractice Vic'ims case, Kansas’
legislature enacted a $250,000 cap on non-ecor.cmic damages recoverable
by each party from all of the defendants. This statute was upheld as
constitutional in Samsel v. Wheeler Transport Services, Inc., 246 Kan. 336

(1990).
Kentucky - Constitution prohibits caps on damages
Maryland - The judge may award up to 150% of the limit.

Massachusetts - The cap does not apply if there is proof of substantial
disfigurement, permanent loss or impairment, or other special circumstances
that warrant a finding that imposition of such limitation would deprive the
plaintiff ofjust compensation for the injuries sustained.

Michigan - The cap is adjusted annually for inflation. The cap was also
upheld in Zdrojewski v. Murphy, 202 Mich. App. Lexis 1566 (2002).

Missouri - In Scott v. SSMHealthcare, the court held Missouri’s cap can be
applied separately for each act of malpractice. Therefore, if there are two
separate and distinct “occurrences” ot malpractice that contribute to a single
injury the court can apply a separate cap for each occurrence even if they are
applied to a single defendant. Scott v. SSM Healthcare, 70 SW 3d 530 (Ct.

App. 2002).

Nebraska - In 2003, the Nebraska legislature increased the total cap to
$1.75 million. The cap applies to health care providers who qualify under
the Hospital-Medical Liability Act (i.e. carry minimum levels of liability



insurance and pay surcharge into excess coverage fund). Qualified
providers shall not be liable for more than $200,000 in total damages with

any excess damages paid from the excess coverage fund,

Nevada - the $350,000 cap applies to each defendant.

New Jersey - Since this chart focuses on state laws on non-economic
damages, we suggest deleting the reference to these bills from the chart
because they have not yet been enacted.

New Mexico - For consistency should specify that qualified health care
providers are not liable for more than $200,000 with any award in excess
paid for through the patient compensation fund.

Ohio - The explanation of Ohio’s law should be clarified. The cap on non-
economic damages is limited to the greater of $250,000 or an amount equal
to three times the plaintiffs economic loss up to a maximum of $350.000
for each plaintiff or $500,000 if there are multiple plaintiffs. Non-economic
losses for permanent and substantial physical deformity or a permanent
physical functional injury is limited to $500,000 per plaintiff or $1 million

for multiple plaintiffs.

Pennsylvania - The limits described in the chart are not a cap on non-
economic damages. Rather this is the maximum amount Pennsylvania’s
MCARE fund, a patient compensation fund, will be liable for in damages.
Therefore, this should be deleted from the chart,

Texas - Legislature enacted a new cap in 2003. Under the new cap,
judgments against physicians and health care providers art limited to
$250,000 in noneconomic damages; a separate cap of $250,000 in
noneconomic damages applies to ajudgment against a single health care
institution; ajudgment made on any subsequent health care institution is
also limited to $250,000 in noneconomic damages with not more than a total
$500,000 judgment against all health care institutions.

Utah - This cap provision is misstated in the chart. For causes of action
arising on or after July 1, 2001 but before July 1, 2002, non-economic
damages are limited to $250,000. For causes of action arising on or after
July 1, 2002, the cap increases to $400,000. Thereafter, the cap will be
adjusted annually for inflation.

West Virginia - Legislature enacted new cap in 2003. The new law
provides a $250,000 cap on noneconomic damages per occurrence. The cap
Increases to $500,000 for cases involving (1) wrongful death, (2) permanent
and substantial physical deformity, loss of use of limb or loss of a bodily
organ system, or (3) permanent pnysical or mental functional injury that
permanently prevents the injured person from being able to independently
care for himselfor herselfand perform life sustaining activities. Cap is
adjusted annually for inflation, but the $250,000 cap shall not exceed
$375,000 and the $500,000 cap shall not exceed $750,000.



Wyoming - Constitution prohibits caps on damages.

(pg. 65) In the second paragraph, the NAIC report describes the differences in application among
states with a total cap on damages. The AMA working group should include a similar sentence
describing the differences among states with a cap on non-economic damages because these
variations can have a dramatic impact on the cap’s effectiveness. For example, California has a
hard cap with no exceptions and no adjustments for inflation or other factors. By contrast, some
states have exceptions for certain injuries, apply the cap to each defendant, or increase the cap
annually based on inflation or another factor, all of which weaken the cap’s effectiveness.

(pg. 68) While the GAO report states that due to data Ilmltatlons it is not possible to quantity the
|mpact ofa cap on non-economic damages on insurers’ losses, the report goes on to state that

“[mjultiple factors have combined to increase medical malpractlce premium rates over the past
several years, but losses on medical malpractice claims appear to be the primary driver of
increased premium rates in the long term. Such losses are by far .the largest component of insurer
costs, and in the long run, premium rates are set at a level designed to cover anticipated costs.”
The AMA believes this information should be included in the report.

(pg 68) The AMA believes the reference to Ross (30 Ind. L. Rev. 594) should be deleted. While
everyone is entitled to their opinion, Ross’ opinion os cited in the report has been invalidated by
several state supreme courts which have upheld state laws that place limits on damages, finding
that these laws did not violate the equal protection clause of the state or federal constitution.
Courts have also upheld state laws placing caps or. damages based on the due process clause,
right to a trial by jury, open court doctrine, and intrusion on the rulemaking power of the
legislative branch. In aadition, Ross’ statement that caps on damages are “unlikely to effectuate
their intended purpose of Iowermg malpractice insurance premiums and health care costs” is
based purely on opinion without any supporting data. Including this reference among references

to peer reviewed economic literature is highly misleading.

Collateral Source Rules o o
(pg. 69-70) The AMA believes collateral source reform is an integral part ofa medical liability

refonn package because it eliminates double recoveries. However, the description of the
collateral source rule in the rei)ort Is a bit confusing because the term “collateral source rule™ is
also used to describe collateral source refonn. The collateral source rule is a common law
eviden”ary rule which prohibits information concerning payments made to the plaintiff from
collateral sources, such as health insurance or disability insurance, from being submitted as
evidence. Over thirty states have enacted collateral source reform laws to eviscerate this rule,
allowing such information to be submitted to the judge orjury for consideration in awarding
damages. In many states the law simply allows the information on payments made by collateral
sources to be admitted as evidence. Other states also allow the ﬁlaintiffto submit evidence of
payments made on his or her behalfto secure such benefits, such as health insurance deductibles
or co-payments. Finally, some states require the judge orjury to decrease the award based on
payments received from collateral sources. California’s MICRA law simply allows information
on payments made by collateral sources to be admitted as evidence for consideration by the jury.

In addition, the discussion of subrogation is confusing. Most insurers, including health insurers,
include a subrogation clause in their contract which allows the insurer to place a lien on any

judgment or damage award received by the plaintiff where a third party caused harm. A well

crafted collateral source refonn law would prohibit a health or disability insurer from invokmgb

this subrogation clause to take money from the plaintiffs award, thereby eliminating the possible
"double reduction” of a plaintiffs award that would occur |fthejudge orjury reduced a



plaintiffs judgment based on payments made from collateral sources and did not limit
subrogation. In this scenario, the collateral benefit provider could place a lien on the already
reduced award to recover their payments from the plaintiff, resulting in a double reduction. Not
limiting subrogation primarily benefits health plans and other health care insurers at the expense
of injured patients, physicians, hospitals, other health care professionals, and medical liability

insurers.

The AMA would ent_:oura?e the working group to incoiporate this distinction into the report to
facilitate understanding ota coinplicated issue and to take this into consideration when drafting

the group’s recommendations. In addition, the AMA encourages the working group to include a
recommendation in the final report supporting collateral source reform

Periodic Payment ofFuture Damages

The AMA believes that periodic payment of future damages is a key element of any medical
liability reform package because it ensures the plaintiff has money available when he or she needs
it and allows an insurer to more accurately estimate future losses. The AMA encourages the
working group to include a recommendation in the final report supporting periodic payment of

future damages.

Contingency Fee Limitation
Many people realize that in addition to paying up to 50% of his/her award in contingency fees, all

court costs, expert witness fees, deposition costs, and other expenses must also be paid out of the
plaintiffs judgment. Thus, a large loercentage ofany award is never actually received b% the
plaintiff. The AMA believes that placing limits on contingency fees is crucial to any liability
refonn package, because it allows patients to receive a greater portion of any recovery. The
AMA encourages the working %roup to include a recommendation in the final report supporting

limits on attorney contingency fees.

To strengthen this section of the report, the AMA makes the following recommendations:

(pg. 77) The AMA encourages the NAIC to make the distinction between attorney contingency
fees and other costs associated with a trial. A successful plaintiffis typically financially
responsible for court costs, expert witness fees, deposition costs, etc. in addition to attorney fees.
These costs can eat up a substantial part of a plaintiffs recovery.

(pg. 79) The AMA believes the references to Public Citizen’.; paper Medical Misdiagnosis in the
NAIC report is misleading because many claims asserted in Medical Misdiagnosis have no
supporting data and in fact are contrary to findings based on jndependent peer reviewed data.
The AMA, therefore, respectfully requests references to Pub) ic Citizen’s Medical Misdiagnosis

be deleted from the report.

(pg. 79) The reference to McMullen’s quote on mediation would be more useful for the reader if
It were placed in the section on Alternative Dispute Resolution mechanisms.

(pg. 79-80) The AMA believes the reference to Reames (62 Chi. Kent L. Rev. 271) should be
deleted because it is based purely on the author’s opinion and misrepresents California law.
California’s Supreme Court repudiated this type ofargument made by Reames in Roa v. Lodi
Medical Group, Inc., 37 Cal. 3d 920 (1985). In Roa the court upheld the statute placing a limit on
attorney contingency fees as constitutional because it is rationally related to the legitimate state
purpose of reducing medical malpractice premiums. Furthermore, Reames statement that
“[wjithout a qualified attorney, a malpractice victim’s right to petition for redress is a nullity” is



inaccurate. Limiting attorney contingency fees does not prohibit an individual from his/her day
in court. Since fee limitations are structured progressively, typical contingent fee amounts do not
begin to see limitations until the plaintiffs award reaches a significant threshold. Based on the
foregoing, the AMA respectfully requests that the reference to Reames article be deleted from the

report.

Legislative Strategy Regarding Bad Faith
The report fails to provide any details on how the NAJC is considering changes to laws regarding

bad faith. It is difficult, therefore, to comment on this section. Yet, the AMA cautions that
changes to bad faith laws may fail to address the systemic problem identified by the GAO os
causing the medical liability crisis - an increase in jury awards driven by our out-of-control

litigation system.

Alternative Dispute Resolution and Mediation
While ADR mechanisms may streamline the litigation process, if not structured properly they

could also prolong the process by creating one more hurdle for the parties involved. This could in
turn increase everyone’s expenses and waste valuable time. The effectiveness of ADR is also
dependent on the existence of other tort reform measures that address the root of the problem -
highjury awards. Prior to making any recommendations on ADR, the AMA encourages the
working group to review state efforts to use ADR mechanisms to resolve medical liability cases.

Sﬁecial Courts o
The use of special courts has proven effective in other areas of the law, such as workers

compensation. The AMA has developed suggestions for a fault-based administrative system for
resolving medical liability disputes and encourages the development ofa state based _
demonstration project to Implement this system, (see AMA report attached) Readers may find

reference to the AMA’s suggestions helpful.

Patient Compensation Fund
Patient compensation funds for all types of injuries have been enacted in nine states, including

Indiana, Kansas, Louisiana, Nebraska, New Mexico, New York, Pennsylvania, South Carolina,
and Wisconsin. Most of these funds were implemented during the medical liability crises in the
1970s or early 1980s and have experienced varying degrees of success in stabilizing the medical
liability insurance markets in their states. In all states with a patient compensation fund, except
New York, the fund is financed exclusively by surcharges on health care providers. Therefore,
without a meaningful cap in place, the fund may not reduce the overall cost of medical liability
insurance. Rather it will simply shift costs from the traditional insurer to the patient
compensation fund. The AMA believes that evidence demonstrates that a patient compensation
fund will be successful in stabilizing a medical liability market only if it is coupled with an
effective damage cap. The AMA encourages the working group to compare funds in various
states, including Indiana, Louisiana, and Pennsylvania before deciding whether patient
compensation funds should be recommended as a viable tort reform measure.

Alternative Treatment of Trauma Centers and High Risk Specialties

Since the late 80s, Florida and Virginia have had an alternative mechanism to compensate
patients who have suffered a serious birth related neurological injury in place, however, neither of
these mechanisms have been effective in stabilizing the medical liability market. More recently
Nevada and Oklahoma enacted reforms aimed at specialties. Fj 2002, Nevada’s legislature
enacted a separate $50,000 cap on civil damages for care related to a trauma injury. In 2003
Oklahoma’s legislature enacted 3$300,000 cap on non-economic damages in cases involving
pregnancy, labor and delivery, or care provided immediately post-partum. Despite passage of
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these reforms, medical liability carriers are continuing to flee both of these states. Furthermore,
one must question whether addressing the symptom in some specialties will only exacerbate the
problem in other specialties. The AMA encourages the NAIC to carefully review these state
experiences before making any recommendation as to the effectiveness of this approach.

Patient Safety Measures and Data_Re‘oor_ting Issues _ _ _
The AMA applauds the NAIC for including a section on patient safety measures. As discussed in

the report, the AMA is committed to promoting a meaningful long-term approach to ensuring
greater patient safety in the delivery of health care in our nation. (H-335.965). The AMA
encourages the NAIC to include a recommendation supporting a confidential non-punitive error
reporting mechanism using the federal Aviation Safety Risk Analysis Program as a guide.

Finally while it is not specifically addressed in the report, the AMA would again like to
encourage the NAIC to support a recommendation that reforms should be aimed at the state and
federal level. While the AMA has always been and will continue to be a strong supporter of
states’ rights, the current crisis is a national problem in at least 45 states, including 19 states
identified by the AMA as in crisis and an additional 26 states showing clear danger signs of
joining them. It is clear this is a national problem that requires a national solution. That said, the
AMA will not support any federal effort that would undermine effective tort reform enacted in

the states.

On behalf of the AMA, thank you for your consideration of our comments on the latest draft of
the report. We look forward to discussing them with you at the next working group meeting. In
the meantime, please do not hesitate to contact me directly at (312) 464-5033 if you have any
questions or would like additional information on any concerns raised in the letter.

Sincerely,

Kimberly Horvath, JD

cC: Eric Nordman, CPCU, CIE
David Cermak

Enclosure



