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Oklahoma

1995—SB 263
Codified fac to rs  th a t  th e  ju ry  m u st consider in aw ard ing  p u n itiv e  dam ages.

P ro v id ed  th a t  w hen a ju ry  finds b y  “clear and  conv incing” evidence th a t  th e  d efen d an t:

1) A cted  in “reckless d isregard  fo r th e  r ig h ts  o f  o th e rs ,” th e  aw ard  is lim ited  to  th e  
g rea te r  o f  $100,000 or a c tu a l dam ages aw arded ; or

2) A cted  in ten tio n a lly  and  w ith  m alice, th e  aw ard  is lim ited  to  $500,000; tw o tim es th e  
aw ard  o f ac tua l dam ages; o r  th e  increased  financial benefit derived  b y  th e  d e fe n d an t or 
in su rer as a d irect resu lt o f  th e  con d u c t causing  in ju ry .

T h e  lim it does n o t app ly  if  th e  cou rt finds evidence beyond a reasonable doubt th a t  th e  d e fe n d an t 
ac ted  in te n tio n a lly  and  w ith  m alice in con d u c t life -th rea te n in g  to  hum ans.

1986—SB 488
L im ited  th e  aw ard  o f pun itiv e  dam ages to  th e  aw ard  o f  com pensato ry  dam ages, unless a p la in tiff  

e stab lishes h e r case b y  “clear and convincing” evidence, in  w hich case no lim it applies.

Oregon

1995—SB 482
R equ ired  40%  o f pu n itiv e  dam ages aw ards to  be  paid  to  th e  p revailing  p a r ty , 60%  to  th e  s ta te  

fun d , and  no m ore  th a n  20% to  th e  a tto rn e y  o f th e  p reva ilin g  p a r ty .
R equ ired  a p la in tiff  to  show by  “c lear and  conv incing” evidence th a t  a d e fe n d an t “ ac ted  w ith  

m alice o r has show n a reckless and ou trageous indifference to  a h igh ly  u nreasonab le  risk  o f h a rm  and  has 
a c ted  w ith  a conscious indifference to  th e  h e a lth , sa fe ty  and  w elfare o f o th e rs .”

P rov id ed  for cou rt review  o f ju ry -a w ard e d  p u n itiv e  dam ages.

B arred  th e  claim ing o f p un itive  d am ages in an orig inal com pla in t. R equ ired  a p la in tiff  to  show  a 
p rim a  fa c ie  case for liab ility  before am end ing  a co m p la in t to  include a p u n itiv e  dam ages claim .

1987—SB 323
R equ ired  a p la in tiff  to  prove p u n itiv e  dam ages by  “ clear and convincing” evidence.

P ro v id ed  an  FD A  stan d a rd s  defense to  p u n itiv e  dam ages.

SOUTH CAROLINA

1988
R equ ired  a p la in tiff  to  prove p u n itiv e  dam ages b y  “ clear and convincing" evidence.

South Dakota

1986—SB 280
R equ ired  a p la in tiff  to  prove by  “ clear and  conv in cin g” evidence th a t  a d efen d an t ac ted  w ith  

“ w illful, w a n to n , o r m alicious” conduct .
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N o n e c o n o m i c  D a m a g e s

D am ages for noneconom ic losBes a re  dam ages for pain  and suffering, em otional d istress, loss o f  
c on so rtiu m  o r com pan ionsh ip , a n d  o th e r  in ta n g ib le  in ju ries. These dam ages invo lve  no  d irect econom ic 
loss a n d  h av e  no precise v a lu e . I t  is v e ry  d ifficu lt for ju ries  to  assign a do llar va lu e  to  these  losses, g iven  
th e  m in im al guidance th e y  c u s to m arily  receive from  th e  cou rt. As a resu lt, these  aw ard s ten d  to  be 
e rra tic  and , because o f  th e  h ig h ly  charged  env iro n m en t o f personal in ju ry  tria ls , excessive.

A T R A  b e lie v e s  t h a t  th e  b r o a d  a n d  b a s ic a l ly  u n g u id e d  d is c r e t io n  g iv e n  j u r i e s  in  
a w a r d in g  d a m a g e s  f o r  n o n e c o n o m ic  lo s s  is  th e  s in g le  g r e c te s t  c o n t r ib u to r  to  th e  in e q u it ie s  a n d  
in e f f ic ie n c ie s  o f  th e  t o r t  l ia b i l i ty  s y s te m .  I t  is a d ifficu lt issue to  address ob jective ly  because  o f th e  
em o tions invo lved  in  cases o f  serious in ju ry  and  because o f th e  financial in te rests  o f  p la in tiffs’ law yers.

Eighteen slates have modijied the rules fo r  awarding noneconomic damages. Five states have had reforms 
struck down as unconstitutional and have not enacted additional reforms.

ALABAMA

1987
L im ited  th e  aw ard  o f  noneconom ic dam ages to  $250,000 in m edical lia b ility  cases.

T h e  S u p r e m e  C o u r t  o f  A la b a m a  f o u n d  th e  l im i t  on  n o n e c o n o m ic  d a m a g e s  
u n c o n s t i tu t io n a l  in  M o o r e  v . M o b ile  I n f i r m a r y  A s s o c ia t io n , 592 S o . 2 d  156 (1991).

Alaska

1997—HB 58
L im ited  th e  aw ard  o f noneconom ic dam ages to  th e  g rea te r o f $400,000 or th e  in ju red  p erso n ’s life 

e x p e c tan c y  in years m u ltip lied  by  $8,000, unless th e  p la in tiff  “ suffers severe p e rm an en t physical 
im p a irm e n t o r severe d is fig u rem en t,” in  w hich  case noneconom ic dam ages are  lim ited  to  th e  g rea te r  o f 
$1,000,000 or th e  in ju red  p erso n ’s life exp ec tan cy  m ultip lied  by  $25,000.

1986—SB 337
L im ited  th e  aw ard  o f noneconom ic dam ages for injuries o th e r th a n  physical im p a irm e n t or 

d is fig u rem en t to  $500,000.

Colorado

2003—HB 1012
L im ited  th e  aw ard  o f noneconom ic dam ages to  $300,000 in m edical liab ility  cases.

1988— SB 143
L im ited  th e  to ta l  aw ard  o f dam ages to  $1,000,000, of w hich no m ore th a n  $250,000 can be for 

noneconom ic dam ages.
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]990—IIB  574
R em oved  th e  1992 su n se t to  th e  $400,000 lim it on noneconom ic dam ages enac ted  in  1987.

1987—SB 1223
L im ited  th e  aw ard  o f  noneconom ic dam ag es to  $400,000; p rov ided  a sun se t in  J u n e  1992.

ILLINOIS

1995—HB 20
L im ited  th e  aw ard  o f  noneconom ic dam ages in  all civil ac tions to  $500,000 p er p la in tiff , indexed  

fo r in fla tion .

H e ld  u n c o n s ti tu t io n a l  b y  th e  I llin o is  S u p r e m e  C o u r t  in  B e s t  v . T a y lo r  M a c h in e  W o rk s , In c ., 
D e c e m b e r  1997.

KANSAS

1988—HB 2692
L im ited  th e  aw ard  o f noneconom ic d am ages to  $250,000.

1987
L im ited  th e  aw ard  o f dam ages for pain  and  suffering to  $250,000. T h e  reform  does n o t lim it th e  

a w ard  o f o tn e r  noneconom ic dam ages.

Maryland

2001—HB 714
P rov id ed  th a t  an ind iv idual d riv ing  a m o to r vehicle t h a t  is no t covered by  insu rance  is 

considered to  h av e  w aived th e  rig h t to  recover noneconom ic dam ages u n d er specified c ircu m stances.

1994— SB 283
L im ited  th e  aw ard  o f noneconom ic dam ages in w rongfu l d e a th  ac tion s to  $500,000, w here  th e re  

is one benefic iary , and  $700,000, w here th e re  a re  tw o o r m ore beneficiaries. (The leg isla tion  so m ew h at 
coun tered  th e  effect o f th e  Strcidel decision, w h ich  held th a t  M a ry lan d ’s $350,000 lim it on noneconom ic 
dam ages did n o t ap p ly  in w rongful d ea th  a c tio n s .)

1987— SB 237
L im ited  th e  aw ard  o f noneconom ic dam ages in public  e n tity  law su its  to  $200,000 p e r  person  and  

$500,000 p er inc iden t.

1986—SB 558
L im ited  th e  aw ard  o f noneconom ic dam ages to  $500,000.

T h e  C o u r t  o f  S p e c ia l A p p e a ls  o f  M a r y la n d  u p h e ld  th e  c o n s ti tu t io n a l i ty  o f  th e  n o n e c o n o m ic  
d a m a g e s  l im i t  in  P o to m a c  E le c tr ic  Co. v . S m i th ,  79 M d . A p p . 591, 558 A .2d  7681989.
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2003—SB 281
L im ited  th e  aw ard  o f  noneconom ic d am ag es in  m edical m alpractice  ca8cs to  $350,000, w ith  a 

p rov ision  to  allow  th e  cap  to  rise to  $1 m illion , depend ing  on  th e  severity  o f th e  in ju ries  and  th e  n u m b e r 
o f p la in tiffs invo lved  in th e  su it.

1997—HB 350
L im ited  th e  aw ard  o f noneconom ic d am ag es to  th e  g rea te r  o f  $250,000 o r th re e  tim es econom ic 

dam ages to  a m ax im um  o f $500,000, unless th e re  is a find ing  th a t  a p la in tiff  suffered:

1) a p e rm an e n t and  severe ph y sica l d e fo rm ity ; o r

2) a  p e rm an e n t physical functiona l in ju ry  t h a t  p e rm an e n tly  p reven ts  her from  being able  to  
independ en tly  care fo r h erself and  p erfo rm  life su s ta in in g  activ ities .

I f  a p la in tiff  estab lishes th e  c rite ria  se t fo r th  above, noneconom ic dam ages are  lim ited  to  th e  g rea te r 
o f $1 m illion o r $35,000 tim es th e  n u m b e r o f  y ea rs  rem ain in g  in th e  p la in t iffs  expec ted  life.

H e ld  u n c o n s ti tu t io n a l  b y  th e  O hio  S u p r e m e  C o u r t  in  O h io  A c a d e m y  o f  T r ia l  L a w y e r s  v. 
S h e w a rd , A u g u s t  1999.

OKLAHOMA

2003—SB 629
L im ited  th e  aw ard  o f noneconom ic d am ag es to  $350,000 in cases involv ing  p reg n an cy  (labor, 

delivery , and  post p a rtu m  period) as well a6 em ergency  care.

Oregon

1987—SB 323
L im ited  th e  aw ard  o f noneconom ic d am ag es to  $500,000.

T h e  O reg o n  S u p r e m e  C o u r t d e c la r e d  th e  $500,000 l im i t  on  n o n e c o n o m ic  d a m a g e s  
u n c o n s ti tu t io n a l in  th e  case  o f  L a r k in  v . S e n c o  P r o d u c ts , In c . — P .2d. — , 1999 W L  498088 O r. J u ly  
15,1999.

Texas

2003—H J.R . 3 (Proposition 12)
C o n stitu tio n a l am endm en t th a t  p ro v id ed  th e  T exas L eg islatu re  w ith  th e  a u th o r ity  to  place 

lim its  on  noneconom ic dam ages.

2003—HB 4
L im ited  th e  aw ard  o f noneconom ic d am ag es in m edical m alpractice  cases to  $250,000 aga in s t all 

do cto rs  and  h ea lth  care p rac titio n ers  and  a $250,000 per-fac ility  cap aga inst h ea lth  care  facilities such as 
h o sp ita ls  and  nu rsing  hom es, w ith  an overa ll cap  o f  $500,000 aga in st h ea lth  care fac ilites, c rea ting  in 
effect an  overall lim it o f noneconom ic dam ag es in m edical m alpractice  cases o f $750,000.
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P rejudgm ent  I nterest

In  th e  absence o f  an  app licab le  s ta tu te  o r ru le , th e  courtB generally  app lied  th e  tra d itio n a l com m on law  
ru le  th a t  p re ju d g m en t in te re s t w as n o t ava ilab le  in to r t  ac tions since th e  claim  for dam ages w as 
u n liq u id a ted . In  an  effort to  com pensate  to r t  p la in tiffs for th e  o ften -co nsiderab le  lag  betw een th e  even t 
g iv ing  rise  to  th e  cause o f  ac tio n , o r filing o f th c  law suit, a n d  th e  a c tu a l p a y m e n t o f  th e  dam ages m an y  
s ta te  leg isla tu res h av e  e n ac ted  law s th a t  p ro v id e  for or allow  p re ju d g m e n t in te re s t in p a r tic u la r  to r t  
actions o r u n d e r  p a r tic u la r  c ircum stances. In  add ition  to  seeking to  com p en sa te  th e  p la in tiff  fu lly  for 
losses in cu rred , th e  goal o f such  s ta tu te s  is to  encourage early  se ttle m e n ts  a n d  to  reduce  delay  in th e  
d isposition  o f  cases, th e reb y  lessening congestion  in th e  court6 . A lth o u g h  w ell-in tended , th e  p rac tica l 
effects o f  p re ju d g m e n t in te re s t s ta tu te s  can  be  ineq u itab le  and  co u n te r-p ro d u c tiv e . P re ju d g m en t 
in te re s t lav/s can , for exam ple , resu lt in  over-com pensation , hold a d efen d an t financia lly  responsib le  for 
d e lay  i t  m a y  n o t h av e  caused , and  im pede se ttlem en t.

A t a tim e  w hen  po licym akers a re  a tte m p tin g  to  low er th e  cost o f th e  lia b ility  system  in an e q u itab le  and 
ju s t  m ann er, p re ju d g m e n t in te re s t laws th a t  cu rren tly  ex ist and  new p roposals should  be  review ed to  
ensure t h a t  th e y  a re  s tru c tu re d  fa irly  a n d  in a w ay  designed to  foster se ttle m e n t. A t a m in im um , th e  
in te re st ra te  sh o u ld  reflect p rev a iling  in te re s t ra te s  by  being indexed to  th e  tre asu ry  bill ra te  a t  th e  tim e 
th e  claim  w as filed and  an  offer o f  ju d g m e n t provision should  be  included.

Fourteen states have enacted prejudgment interest reforms.

Alaska

1997—HB 58
S et p re ju d g m e n t in te re s t ra tes  a t  th e  T w elfth  Federal R eserve D is tric t’s d iscoun t ra te  p lus 3% . 

P ro h ib ited  th e  assessm en t o f p re ju d g m en l in terest for fu tu re  dam ages and  p u n itiv e  dam ages.

Colorado

1995—SB 165
L im ited  th e  a m o u n t o f  p re ju d g m en t in te re s t th a t  can be assessed betw een uccrual o f th e  action 

a n d  filing o f th e  claim  to  below  th e  $1,000,000 lim it on th e  to ta l a m o u n t recoverab le  in m edical liab ility  
claim s.

Georgia

2003—HB 792
S et p re ju d g m c n t in te re s t ra tes  a t  th e  F edera l R eserve’s p rim e in te re s t ra te  plus 3% .

Iowa

1997—H F  693
S et p re ju d g m e n t in te re s t ra te s  a t  th e  U .S . T reasu ry  R a le  plus 2% .

1987—SF 482
P ro h ib ite d  th e  assessm en t o f  p re ju d g m e n t in te rest for fu tu re  dam ages. (O th er in te rest accrues 

from  th e  d a te  o f  com m en cem en t of th e  ac tions a t  a ra te  based  on th e  U .S . T re asu ry  Bill.)

A T R A ' s  T o r t  R e f o r m  R e c o r d ,  D e c e m b e r  3 1 ,  2 0 0 3  e d it io n 35



1986—S E  488
P ro h ib ite d  th e  assessm ent o f  p re ju d g m e n t in te re s t on p u n itiv e  dam ages aw ards.

S e t th e  p re ju d g m en t in te re s t ra te  a t  4%  above  th e  ra te  on th e  U .S. T re asu ry  B ill.

R hode Island

1987—HB 5885
S et th e  p re ju d g m e n t in te re s t ra te  a t  th e  U .S. T re a su ry  Bill ra te . P rov ided  t h a t  in te re s t accrues 

from  th e  d a te  th e  law su it is filed.

Texas

2003—HB 4
S et th e  p re ju d g m e n t in te re s t r a te  to  th e  New  Y o rk  F ed era l R eserve p rim e ra te , w ith  a floo r o f  

5%  and  a ceiling o f  15% .

1987—S B  6
L im ited  th e  period  du rin g  w h ich  p re ju d g m e n t in te re s t m a y  accrue i f  th e  d e fen d an t h as  m a d e  an 

offer to  se ttle .

□  □ □
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P r o d u c t  L i a b i l i t y

P ro d u c t liab ility  law  is m ean t to  com p ensate  persons in ju red  b y  defective  p ro d u c ts  and  to  d e te r  
m an u fac tu re rs  from  m ark e tin g  such  p ro d u c ts . I t  fails, how ever, w hen it  does n o t send c lear signals to  
m an u fac tu re rs  a b o u t bow  to  avoid lia b ility  or bo lds m an u fac tu re rs  liab le  for fa ilu re  to  a d o p t a certa in  
design o r w arn in g  even if  tb e  m a n u fac tu re rs  n e ith e r  know , n o r could h av e  a n tic ip a te d , th e  risk.

Fifteen states have enacted laws specifically to address product liability. Three states have had reforms struck 
down as unconstitutional and have not enacted additional reforms.

California

1986—SB 241
C onfirm ed th a t  u n d er C alifornia law , p ro d u cts  like foods high in cho lestero l, alcohol, and  

c ig are ttes , w hich  are  inh e ren tly  unsafe  a n d  w hich o rd in a ry  consum ers know  to  he  unsafe, should  n o t be 
th e  basis for p ro d u ct liab ility  law suits.

COLORADO

2003—SB 03-231
P rov id ed  th a t  a p roduct lia b ility  ac tio n  could no t be tak en  aga in st a m a n u fa c tu re r  or seller o f a 

p ro d u c t i f  th e  p rod uct was used in a m a n n er o th e r  th a n  w hich  th e  p ro d u c t w as in tend ed  and  w hich  could 
n o t reaso n ab ly  have  been expected .

P ro v id ed  for an innocent seller p rov ision  w hich p ro h ib its  p ro d u ct lia b ility  ac tio n  aga in st p artie s  
w ho w ere n o t th e  m an u fac tu re r o f th e  p ro d u ct.

Florida

1999— HB 775
P rov ided  a 12-year s ta tu te  o f repose for p ro d u cts  w ith  a useful life o f 10 years  o r less, unless th e  

p ro d u c t is specifically  w arran ted  a useful life longer th a n  12 years.

P ro v id ed  a 20-year s ta tu te  o f repose for a irp lanes o r vessels in com m ercial a c tiv ity , unless th e  
m a n u fa c tu re r  specifically  w a rra n te d  a useful life longer th a n  20 years.

T h e  reform  does no t app ly  to  cases invo lv ing  im provem en ts to  real p ro p e r ty , inc lud ing  e levators 
a n d  esca la to rs; la te n t in ju ry  cases; and  cases w here  th e  m an u fac tu re r, ac tin g  th ro u g h  its  officers, 
d irec to rs  o r m anag in g  agen ts, took a ffirm a tiv e  steps to  conceal a know n defect in th e  p ro d u c t.

Georgia

1987— IBB 1
P e rm itte d  on ly  one aw ard o f p u n itiv e  dam ages to  be assessed aga in s t a n y  given defen dan t in 

p ro d u c t lia b ility  cases.
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P ro v id ed  t h a t  a  m a n u fa c tu re r  o f  a p ro d u c t shall n o t be  liab le  fo r dam ages p ro x im a te ly  caused b y  
a c h a rac te ris tic  o f  th e  p ro d u c t’s design, i f  th e  m a n u fa c tu re r  p roves th a t  a t  th e  t im e  th e  p ro d u c t left h is 
con tro l:

1) ’ i  d id  n o t  kn o w  an d , in ligh t o f  th en -ex is tin g  reaso n ab ly  ava ilab le  scientific  
an d  techno lo g ica l know ledge, could  n o t h a  ve know n  o f th e  design 
c h a ra c te r is tic  t h a t  caused th e  dam age;

2) he d id  n o t  kn ow  and , in  ligh t o f  tlien -cx istin g  reason ab le  av a ilab le  scientific  
a n d  techn o lo g ica l know ledge, could n o t h ave  know n o f  th e  a lte rn a tiv e  design 
iden tified  b y  th e  p la in tiff; or

3) th e  a lte rn a tiv e  design iden tified  b y  th e  p la in tiff  w as n o t feasible, in ligh t o f  
th e n -e x is tin g  rea so n ab ly  ava ilab le  sc ientific  and  technolog ical know ledge or 
ex istin g  econom ic p rac tica lity .

Maine

1996— LD  346
P ro v id ed  t h a t  “ su b se q u en t rem edial m easu res” o r 6tep6 tak en  a fte r  an acciden t to  rep a ir  or 

im prov e  tb e  site  o f  in ju ry  a re  n o t  adm issib le  as e \'idcncc o f negligence.

Michigan

1995— SB 344
B arred  a p p lic a tio n  o f  th e  ru le  o f jo in t a n d  several liab ility  in p ro d u c t lia b ility  cases.

P ro v id ed  s ta tu to r y  defenses to  p ro d u c t lia b ility  claim s, includ ing  adherence  to g o vernm en t 
s ta n d a rd s , F D A  s ta n d a rd s , a n d  sellers’ defenses. P ro v ided  an abso lu te  defense, w here th e  p la in tiff  was 
found to  be a t  lea s t 50%  a t  fa u lt  due to  in to x ica tio n  o r a  con tro lled  substance .

L im ited  *hc a w ard  o f  noneconom ic dam ages in p ro d u c t lia b ility  cases n o t invo lv ing  d e a th  o r loss 
o f  v ita l  bod ily  fu n c tio n  to  $280,000; L im ited  th e  aw ard  o f  noneconom ic dam ages in such cases to  
$500,000.

1995— H B  4508
P rov ided  ven u e  c o n tro l in  p ro d u ct lia b ility  cases.

Mississippi

1993— H B  1270
R equ ired  p ro d u c t lia b ility  cases to  be based  on a design, m an u fac tu rin g  o r w arn ing  defect, or 

b reach  o f an  express w a r ra n ty , w hich  caused th e  p ro d u c t to  be un reaso n ab ly  dangerous.

P rov id ed  t h a t  a  p ro d u c t  th a t  con ta in s an in h e ren tly  dangerous ch a rac te ris tic  is n o t defective  if  
th e  dangerous c h a ra c te r is tic  c a n n o t be e lim inated  w ith o u t su b s ta n tia lly  reducing  th e  p ro d u c t’s 
usefulness o r d es ira b ility  a n d  th e  in h e ren t c h a rac te ris tic  is recognized b y  th e  o rd in a ry  person w ith  
o rd in a ry  know ledge com m on  to  th e  com m u n ity .
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P ro v ided  t h a t  a  p ro d u c t’s design is n o t defective  if  th e  h arm  resu lts  from  an  in h e re n t 
c h a rac te ris tic  o f th e  p ro d u c t th a t  is know n to  th e  o rd in a ry  p erson  w ho uses o r consum es it.

P rov id ed  t h a t  a  m an u fac tu re r o r seller is n o t liab le  fo r a design defect i f  th e  h a rm  re su lts  from  an  
unavoidably unsa fe  aspect o f  a p ro d u c t and  th e  p ro d u c t w as accom panied  b y  an  adequate w arning.

P rov ided  t h a t  th e  s ta te  o f th e  a r t  p rov is ion  does n o t a p p ly  i f  th e  co u rt m akes all o f  th e  follow ing 
d e term in a tio n s:

1) t h a t  th e  p ro d u c t is egregiously  unsafe;

2) t h a t  th e  user could n o t be  expec ted  to  h ave  know ledge o f th e  p ro d u c t’s risk ; and

3) t h a t  th e  p ro d u c t h as l ittle  o r no  usefulness.

P rov ided  t h a t  a m an u fac tu re r o r 6eller in  a w am ing -d efec t case is n o t liab le  if  an  adequate 
w arning  is g iven . (A n a d eq u a te  w arn ing  is one t h a t  a reaso nab ly  p ru d en t person  in th e  s im ila r 
c ircum stan ces w ou ld  h av e  p rov ided .) E s ta b lish e d  a re b u tta b le  p resum p tion  th a t  a g o v ern m en t (FD A ) 
w arn in g  is ad e q u a te .

Norto Carolina

1995— H B  637
E xpressly  p ro v id ed  th a t  the re  shall be no  s tr ic t  liab ility  in to r t  for p ro d u c t liab ility  ac tions. 

P rov ided  s ta tu to ry  defenses to  p ro d u c t lia b ility  claim s, including assum ptio n  o f  th e  risk.

North Dakota

1995— H B  1369
E stab lish ed  a ten -y ea r s ta tu te  o f repose in p ro d u c t liab ility  actions.

P rov ided  a g o v ernm en t s tan d a rd s  defense.

P ro h ib ited  th e  aw ard  of p u n itiv e  dam ages, w hen  a m a n u fac tu re r com plies w ith  g o v ern m en t 
s ta n d a rd s .

D ie  1 0 -y e a r  s ta tu te  o f  rep o se  w a s f o u n d  u n c o n s ti tu t io n a l  in  D ick ie  v. F a rm ers  U n io n  O il C o ., 
2000 N D  111 (N .D . M a y  25,2000).

Ohio

1996— H B  350
A m ended  p ro d u c t liab ility  law  to  include a d d itio n a l requ irem en ts for estab lish ing  liab ility . 

P ro h ib ite d  exp an d in g  theories o f lia b ility , inc lud ing  en terp rise  liab ility .

A d op ted  a  fifteen -year s ta tu te  o f repose in p ro d u c t liab ility  cases, ab sen t la te n t h a rm  o r frau d .

H e ld  u n c o n s ti tu t io n a l  b y  th e  O h io  S u p r e m e  C o u r t in  O h io  A c a d e m y  o f  T r ia l L a w y e r s  v . 
S h e w a r d , A u g u s t  1999.
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Class A ction R eform

O nce considered a  too l o f jud ic ia l econom y th a t  aggregated  m an y  cases w ith  s im ila r fac ts , o r  s im ila r 
co m p la in ts  in to  a single ac tion , class actions are  now  often  considered a m eans o f  d e fen d an t ex to rtio n . 
T o d a y , som e class actions a re  m eritlcss cases in w hich th o u san d s, or m illions, o f p la in tiffs  a re  g ran ted  
class s ta tu s , som etim es w ith o u t even n o tify in g  th e  defendan t. In  m a n y  o f  these cases, th e  v ic tim ized  
consum ers o ften  receive pennies, or nearly -w orth lcss coupons, w hile p la in tiffs ' counsel receives m illions 
in  legal fees. S ta te  class ac tion  reform can  m ore e q u itab ly  balance  th e  in te re s ts  o f  p la in tiffs  and  th e  
d e fen d an t.

S ix  stales have reformed their laws pertaining to class actions

Alabama

1999—SB 72
Set procedures to  certify  class actions.

Codified Suprem e C ourt ru lings to  ensure th a t  a defen dan t receives a d e q u a te  no tice  p rio r to  class 
certifica tion .

P rov ided  for an  im m ed iate  appeal o f  any  order certify ing  a class or refusing  to  certify  a class, and  
fo r an a u to m a tic  s ta y  o f m a tte rs  in th e  tria l cou rt pending such appeal.

Colorado

2003—HB 03-1027
P rov ided  for th e  in te rlo cu to ry  appeal o f class action  certifica tion .

Georgia

2003— IIB 792
U p d a ted  G eorgia class ac tion  laws b y  p rov id ing  for detailed  procedures for class action  cases.

Specified fac to rs  u nd er w hich a cou rt m ay  decline to  exercise ju risd ic tio n  in a cause o f action  o f a 
n o n resid en t occurring  ou ts id e  th e  s ta te .

Louisiana

1997— HB 1984
U p d a te d  L ou isiana  class action  laws by  prov id ing  ob jective  defin itions o f  class ac tio n  term s, and  

d e ta iled  p rocedures for class ac tion  cases.

Ohio

1998— HB 394
P rov ided  for the  in te rlo cu to ry  appeal o f class action  certifica tion .

A T R A ' s  T o r t  R e f o r m  R e c o r d ,  D e c e m b e r  3 1 ,  2 0 0 3  e d it io n 44



A ttorney R etention  Sunsh ine

In  s ta te  reco u p m en t litig a tio n  aga inst tb e  tobacco  in d u s try , m o6t s ta te s  re ta in ed  p la in tiffs ' personal 
in ju ry  law yers on  a con tin gen t fee basis to  assist th em  w ith  tb e ir  litig a tio n . U n fo rtu n a te ly , m a n y  o f  
th e se  con trac ts , ink ed  w ith o u t com petitive  b idding, an d  w ith  l it tle  or no ou ts ide  overs ig h t, w ere rife  
w ith  political fav o ritism , inside dealing, and  in a t  least one case, am id  th e  stench  o f  co rru p tio n .
M any  o f these  b illion -do llar fees (which bore l it t le  o r no  re la tio n  to  th e  va lu e  o f th e  w ork perform ed) 
a re  being s tra teg ica lly  reinvested  in to  th e  po litical process, and  in to  still m ore litig a tio n . A tto rn e y  
“ su n sh in e” leg isla tion  requ ires leg isla tive app ro v a l o f m ost large  con tin g en t fee co n trac ts , and  
reasse rts  th e  leg is la tu re 's  oversigh t o f “regu la tion  th ro u g h  litig a tio n .”

Five states have adopted this proposal.

COLORADO

2003— SB 03*086
R equ ired  m o n th ly  rep o rts  b y  outside counsel to  include n u m b er o f hou rs w orked, co u rt cost6 

incurred , and  to  p ro v id e  such d a ta  in aggregate  from  th e  effective d a te  o f th e  co n tin g en t fee c o n tra c t.

R equ ired , a t  th e  conclusion o f rep resen ta tio n , ou tside  counsel to  p rov ide  th e  6 ta tc  w ith  a 
s ta te m e n t o f  h o u rs  w orked and  fees recovered th ro u g h  a c o n trac t for legal services betw een th e  s ta te  
and  outside counsel. P ro v ided  th a t in no in s tan ce  shall th e  s ta te  pay  fees, even on a con tin g en t fee 
basis , in excess o f  $1,000 per hour.

Kansas

2000— HB 2627
R equ ired  open and  com petitive  b idd ing  for all con tin g en t fee c o n trac ts  for legal services 

betw een th e  6 ta te  and  ou tside  counsel, w here fees and services exceed $7,500

R eq u ired  proposed co n trac ts  for legal services betw een  the  s ta te  and  ou tside  counsel in excess 
o f $1,000,000 to  b e  su b m itte d  to  the  legislative b u dget com m ittee  for app rov a l.

R eq u ired , a t  th e  conclusion of rep resen ta tio n , ou tside  counsel to  p rov ide  t he s ta te  w ith  a 
s ta tem en t o f  h o u rs  w orked and  fees recovered th ro u g h  a c o n trac t for legal services betw een th e  s ta te  
and  ou tside  counsel. P rov ided  th a t  in no in stance  shall th e  s ta le  pay  fees, even on a co n tin g en t fee 
basis, in excess o f  $1,000 per hour.

North Dakota

1999—SB 2047
R eq u ired  an  em ergency com m ission o f th e  leg isla tu re  to  app ro ve  th e  a tto rn e y  g enera l’s 

a p p o in tm en t o f  a special a ss is tan t a tto rn e y  general in a case in w hich th e  am o u n t o f th e  con tro v ersy  
exceeds $150,000.
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A p p e a l  B o n d  R e f o r m

A ccord ing  to  L aw yer’s W eekly  U SA , th e  to ta l  am o u n t o f 1999’s to p  te n  ju ry  v erd ic ts  w as th re e  tim es 
h ig h e r  th a n  1998’s level, a n d  12 tim es h igher th a n  th e  1997 to ta l . W hile m a n y  o f  th ese  v erd ic ts  are  
o v e r tu rn e d  o r reduced on  appeal, d efend an ts  in  m an y  s ta te s  are  requ ired  to  post an  app eal bond  
som etim es equal to  150 percen t o f th e  v erd ic t in  question . In  an era  w hen b illion-do llar v erd ic ts  are 
no lo n g e r uncom m on, appealing  an  o u trag eous v erd ic t can  force a com p any  o r an  in d u s try  in to  
b a n k ru p tc y . A ppeal b o n d  w aiv er leg isla tion  lim it6 th e  size o f an  appeal bond  w hen a c o m p an y  is no t 
liq u id a tin g  its  assets o r a tte m p tin g  to  flee from  justice .

Twenty-five states have adopted this proposal.

Arkansas

2003 —HB 1038
L im ited  th e  am o u n t a  d efen d an t can be  requ ired  to  p a y  to  6ccure th e  rig h t to  app eal to  $25

million.

California

2003 — A B 1752
L im ited  th e  am o u n t a  s ig n a to ry  to  th e  M aster S e ttlem en t A greem ent can be requ ired  to  pay  

to  secure  th e  r ig h t to  appeal to  $150 m illion an d  applies to  all jud g m en ts  in civil litig a tio n  regard less 
o f legal theo ry .

Colorado

2003—HB 1366
L im ited  th e  am o u n t a d efend an t can be  requ ired  to  p ay  to  secure th e  rig h t to  appeal to  $25

million.

F lorida

2003—S 2826
L im ited  th e  am o u n t a  sig n a to ry  to  the  M aster S e ttlem en t A greem ent can be requ ired  to  pay  

to  secure th e  r ig h t to  appeal to  $100 m illion.

2000—HB 1721
L im ited  th e  am o u n t a defend an t can be requ ired  to  pay  to  secure th e  rig h t to  appeal p u n itiv e  

dam ages aw ards in  class actions to  th e  lesser o f 10% o f th e  defendan ts net w o rth  o r $100 m illion.

T h e  refo rm  applies in o u t-o f-s ta te  ju d g m en ts  du rin g  th e  s tay  period only .
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P ro v id ed  t h a t  a c o u r t  w ill rescind  th e  lim it if  an  appellee  p rov es by  a p rep o n d eran ce  o f  th e  
evidence th a t  th e  p a r ty  fo r w hom  tb e  bond  to  s ta y  execu tion  h as  been  lim ited  is p u rposefu lly  d issip a tin g  
or d iv e rtin g  assets o u ts id e  o f  th e  o rd in a ry  course o f business for th e  p u rp o se  o f avo id ing  u ltim a te  
p a y m e n t o f  th e  ju d g m e n t.

Minnesota

2003—HF 750
L im ited  th e  a m o u n t a d e fe n d an t can be  requ ired  to  p ay  to  secure tb e  r ig h t to  appeal to  $25 

m illion.

Mississippi

2001
T h e  M ississippi S uprem e C ourt, a c tin g  on its  ow n m o tion , im posed a $100 m illion lim it on 

th e  am o u n t a  s ig n a to ry  to  th e  M aster S e ttlem en t A greem ent can be  req u ired  to  p a y  to  secure th e  
rig h t

to  appeal large  p u n itiv e  dam ages verd icts.

Missouri
2003—SB 242

L im ited  th e  a m o u n t a d efen d an t can be required  to  p ay  to  secure  th e  r ig h t to  appeal to  $50
m ill ion .

Nevada

2001 —AB 576
L im ited  th e  a m o u n t a s ig n a to ry  to  th e  M aster S e ttlem en t A greem en t can be requ ired  to  p ay  

to  secure th e  r ig h t to  app eal to  $50 m illion.

New Jersey

2003—SB 2738
L im ited  th e  a m o u n t a s ig n a to ry  to  th e  M aster S e ttlem en t A greem en t can be requ ired  to  p ay  

to  secure th e  r ig h t to  app eal to  $50 m illion.

North Carolina

2003 —SB 784
L im ited  th e  a m o u n t a d efen d an t can be required to  p a y  to  secure th e  r ig h t to  appeal to  $25 

million regard less o f  legal th e o ry . P rov ided  th a t  foreign ju d g m e n ts  c an n o t be execu ted  in N ortb  
C arolina i f  app eal i6 p end in g  in a foreign ju risd ic tio n  o r th e  ju d g m e n t has been s tay ed  by  th e  co u rt 
th a t  m dered  i t  a n d  a  b o n d  h as been posted .

2000—SB 2
L i m i t e d  t h e  a m o u n t  a  d e f e n d a n t  c a n  be  r e q u i r e d  t o  p a y  to  Eccure  t h e  r i g h t  to  a p p e a l  t o  $25

m illion.

P ro v id ed  th a t  lim its  on bond appeals for o u t-o f-s ta te  ju d g m e n ts  ap p ly  d u rin g  th e  s ta y  period
only.
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W est V irg in ia

2001—SB 661
L im ited  th e  am o u n t a  s ig n a to ry  to  th e  M aste r S e ttle m e n t A greem en t can  be  requ ired  to  p a y  

to  secure th e  r ig h t to  appeal to  $200 m illion.

P ro v id ed  th a t  an  app ea l bond  m a y  n o t exceed $100 m illion for co m p en sa to ry  dam ages and  
$100 m illion in  p u n itiv e  dam ages.

Wisconsin

2003—AB 548
L im ited  th e  a m o u n t a d efen d an t can  b e  req u ired  to  p a y  to  secure th e  r ig h t to  appeal to  $100

m illion.

□  □ □
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J u r y  S e r v i c e  R e f o r m

T h e  r ig h t  to  a tr ia l  b y  a ju ry  o f  one’s peers is one m o s t A m ericans su p p o rt a n d  ta k e  fo r g ran ted . 
R ec en tly , how ever, ou r ju rie s  a re  becom ing  leGS a n d  less rep re sen ta tiv e  o f th e  com m u n ity . Som e stud ies 
in d ica te  t h a t  u p  to  20%  o f th o se  sum m oned  for ju r y  d u ty  do  n o t respond  a n d  som e ju risd ic tio n s  h av e  an  
ev en  h ig h e r no-show  ra te . O ccu pational exem p tio n s , flim sy h a rd sh ip  excuses, lack  o f  m ean ingfu l 
c o m p en sa tio n , long  te rm s o f  service an d  in flex ib le  schedu ling  resu lts  in  a  ju ry  pool t h a t  m akes i t  d ifficu lt 
fo r w o rk in g  A m ericans to  serve  on a ju r y  a n d  d isp ro p o rtio n a te ly  excludes th e  perspec tives o f  m a n y  
p eop le  w ho u n d e rs ta n d  th e  com p lex ity  o f  issues a t  p la y  d u rin g  tr ia l. A T R A  su p p o rts  leg isla tion  to  
im p ro v e  th e  ju r y  system  so t h a t  d efen d an ts  a n d  p la in tiffs  a like  receive a  fa ir tr ia l.

•  E lim in a tin g  occu pationa l ex em p tio n s th a t  give allow  m em bers o f  c e rta in  professions to  
o p t-o u t from  ju ry  service.

•  E n su rin g  th a t  on ly  tho se  w ho  experience t ru e  h ard sh ip  a re  excused  from  ju r y  service.

•  P ro v id in g  ju r ors flex ib ility  in  schedu ling  th e ir  service and  g u a ra n te e in g  p o te n tia l  ju ro rs  
th e y  will no t 6pend m ore th a n  one d a y  a t  th e  cou rth ouse  unless th e y  a re  selected  to  serve 
on a ju ry  p anel.

•  P ro tec tin g  em ployees from  a n y  adverse  ac tio n  in th e  w orkplace  d u e  to  th e ir  respond ing  
to  a ju ro r  sum m ons.

•  E s tab lish in g  a len g th y  tr ia l  fund , financed  b y  a nom inal co u rt filing fee, to  p a y  ju ro rs  
w ho serve on long civil tria ls .

Three states have enacted reform.

Arizona

2003—H.B. 2520
R eq u ired  all people to  serve on ju rie s  unless th e y  experience undu e  or ex trem e  physica l or 

f in an c ia l h a rd sh ip .

E s ta b lish e d  a len g th y  tr ia l fund  from  a m o dest filing fee to  com pensate  ju ro rs  a m in im um  o f $40 
a n d  a m ax im u m  o f $300 p e r ju ro r ,  p e r d a y  fo r tr ia ls  lasting  m ore th a n  10 d ay s , s ta r t in g  on th e  e leven th  
d a y  o f  tr ia l. In  such  c ircum stances, ju ro rs  w ou ld  also be eligible to  re tro ac tiv e ly  collect a t least $40 b u t 
n o t  m o re  th a n  $100 p e r  d ay  from  th e  fo u r th  d a y  to  th e  te n th  d a y  o f service.

P ro v id ed  for em ployee p ro tec tio n  b y  p ro h ib itin g  an  em ployer to  req u ire  a n  em ployee to  use 
a n n u a l o r sick  leave fo r th e  tim e  sp e n t in th e  ju r y  service process. In  add itio n , it  p ro h ib ite d  em ployers to  
d ism iss o r  in  a n y  o th e r  w ay  penalize em ployees fo r respo nd ing  to  a ju ry  service sum m ons.

P ro v id ed  fo r p ro tec tio n  o f sm all business ow ners b y  requ iring  th e  co u rt to  p ostpo ne  th e  serv ice o f 
a n  em ployee  if  a n o th e r  em ployee o f t h a t  b usiness is a lread y  serv ing  on a ju ry .

A llow ed fo r one a u to m a tic  p o s tp o n em en t from  service.
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On behalf of the physician members of the American Medical Association (AMA), I 
appreciate the opportunity to testify before you today regarding an issue that is seriously 
threatening the availability of and access to quality health care for patients. I would 
especially like to express our gratitude to you, Mr. Chair, and Representatives Jim Greenwood 
(R-PA). Chris Cox (R-CA), Billy Tauzin (R-LA), and other cosponsors of H.R. 5 for 
providing a much needed focus for action at the national level.

I am Donald Palmisano, MD, JD, President-elect of the AMA and a general and vascular 
surgeon from New Orleans, LA. The policy of the AMA is decided through its democratic 
policy-making process in the AMA House of Delegates, which meets twice a year. Our 
House is comprised of physician delegates representing every state, nearly 100 national 
medical specialty societies, federal service agencies (including the Surgeon General of the 
United States), and six sections representing hospital and clinic staffs, resident physicians, 
medical students, young physicians, medical schools, and international medical graduates. 
AMA policy dictates support for national medical liability reform. In particular, the AMA 
supports H.R. 5. the HEALTH Act.

Mr. Chair, you know that our health care system is facing a crisis when patients have to leave 
their state to receive urgent surgical care. You know that our health care system is facing a 
crisis when pregnant women cannot find an OB/GYN to monitor their pregnancy and deliver 
their baby. You know that our health care system is facing a crisis when community health 
centers have to reduce their services or close their doors because of liability insurance 
concerns. You know that our health care system is facing a crisis when dedicated 
professionals, who have trained for years, want to give up the work of a lifetime and retire.
You know that our health care system is facing a crisis when physicians and other health care 
professionals believe they work in a culture of fear, rather than a culture of safety. You know 
that our health care system is facing a crisis when efforts tc improve patient safety and quality



We must bring common sense back to our courtrooms so that patients have access to 
their emergency rooms, delivery rooms, operating rooms, and physicians' offices.

Tl IF. LITIGATION SYSTEM IS CAUSING THE CRISIS

The primary cause of the growing liability crisis is the unrestrained escalation in jury awards 
that are a part of a legal system that in many states is simply out of control. While there have 
been several articles published since the mid-1990s indicating that increases injury awards 
lead to higher liability premiums, in the last year a growing number of government and 
private sector reports show that increasing medical liability premiums are being driven 
primarily by increases in lawsuit awards and litigation expenses.

In his State of the Union Address last month, President Bush stressed that we all are 
threatened by a legal system that is out of control. The President stated that “Because of 
excessive litigation, everybody pays more for health care and many parts of America are 
losing fine doctors.” The President’s remarks are substantiated in several recent government 
and private sector reports—reports making clear that the medical liability litigation system in 
the United States has evolved into a "lawsuit lottery," where a few patients and their lawyers 
receive astronomical awards and the rest of society pays the price as access to health care 
professionals and services are reduced.

R E C E N T  F E D E R A L  G O V E R N M E N T  R E P O R T S

In a July 2002 report released by the U.S. Department of Health and Human Services (HHS), 
the federal government concluded that the excesses of the litigation system are threatening 
patients' access to health care. This federal government report states that insurance premiums 
are largely determined by the litigation system, and that the litigation system is inherently 
costly, unpredictable, and slow to rejolve claims. Just to defend a claim now costs on 
average over S24,000. Further, the fact that about 70 percent of claims end with no 
payment to the patient indicates the degree to which substantial economic resources are 
being squandered on fruitless legal wrangling—resources that could be used to reduce 
health costs so that more Americans could find health insurance.

liven when there is a large award in favor of an injured patient, a large percentage of the 
award never reaches the patient. Attorney contingent fees, added with court costs, expert 
witness costs, and other “overhead" costs, can consume 40-50 percent of the compensation 
meant to help the patient.

% •

On September 25, 2002, HHS issued an update on the medical liability crisis. This update 
reported on the results of a survey conducted by Medical Liability Monitor (MLM). an 
independent reporting service that tracks medical professional liability trends and issues. 
According to MLM, the survey determined that the crisis identified in HHS’s July report had 
become worse. The federal government reported that:

The cost of the excesses of the litigation system are reflected in 
the rapid increases in the cost of malpractice insurance 
coverage. Premiums are spiking across all specialties in 2002.



medical liability insurance rales. The Task Force ultimately concluded that "the centerpiece 
and the recommendation that will have the greatest long-term impact on healthcare provider 
liability insurance rates, and thus eliminate the crisis of availability and affordability of 
healthcare in Florida, is a $250,000 cap on non-economic damages."

R E C E N T  P R I V A T E  S E C T O R  R E P O R T S

Evidence that the litigation system is broken, and that the medical liability crisis is growing, is 
further established in a study released by Tillinghast-Towers Perrin on February 11. 2003. 
Tillinghast reported that “The cost of the U.S. tort system grew by 14.3% in 2001, the highest 
.singJc-ycar percentage increase since 1986,” which is “equivalent to a 5% tax on wages."
This is the only study that tracks the cost of the U.S. tort system from 1950 to 2001 and , 
compares the growth of tort costs with increases in various U.S. economic indicators. Some 
of the key findings of this study are stunning:

> The U.S. tort system is a highly inefficient method of compensating injured 
parties, returning less than 50 cents on the dollar to people it is designed to 
help and returning only 22 cents to compensate for actual economic loss.

> As of 2001. U.S. tort costs accounted for slightly more than 2% of GDP, 
signaling an increase after a 13-year decline in the ratio of tort costs to GDP.

> While the cost of the U.S. ton system has increased one hundred fold over the 
last fifty years, GDP has grown by a factor of only 34.

> Medical malpractice costs have risen an average of 11.6% a year since 
1975 in contrast to an average annual increase of 9.4% for overall tort 
costs, outpacing increases in overall U.S. tort costs.

The study also adds that “These trends continued in 2002. with no sign of abatement in the 
near future." In a press release accompanying this study, a Tillinghast principal stated that. 
“Absent sweeping tort reform measures, we expect most of these trends to continue in 2003 
and beyond."

In a 2001 report by Jury Verdict Research, data show that in just a one year period (between 
1999 and 2000) the median jury award increased 43 percent. Further, median jury awards for 
medical liability claims grew at 7 limes the rate of inflation, while settlement payouts grew at 
nearly 3 times the rate of inflation. Even more telling, however, is that the proportion of 
jury awards topping $1 million increased from 34 percent in 1996 to 52 percent in 2000. 
More than half of all jury awards today top $1 million, and the average jury award has 
increased to about $3.5 million.

These are just a few examples of growing evidence that reveal that out-of-control jury awards 
are inexorably linked to the severe increases in medical liability insurance premiums. It is 
dear that corrective action through federal legislation is urgently needed.
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conclusions about how state-specific changes in premiums may be related to siatc-specific 
changes in payouts. Conclusions about what has or has not caused recent premium 
escalation without accounting for the state-level factors listed above arc unsupportablc.

In addition to claiming that the current medical liability crisis is an insurance issue, there have 
been attempts to argue that medical liability insurance premium rates in California have 
remained stable because of Proposition 103, not because of the successful medical liability 
reforms (known as MICRA—discussed later) that have been in place in California since 1975. 
Such claims are misguided. Proposition 103, also known as the Insurance Rate Reduction and 
Reform Act. applies to all lines of insurance, not just medical liability insurance. It was 
passed as an initiative by the voters in 1988 (thirteen years after MICRA), yet did not take 
effect until 1989. This is when the state’s high court struck down its rate rollback provisions 
while maintaining the remainder of the law.

Proposition 103 implemented a basic standard that “no rate shall be approved or remain in 
effect which is excessive, inadequate, unfairly discriminatory or otherwise in violation of this 
chapter.” However, Proposition 103 provides that “every insurer which desires to change any 
rate shall file a complete rate application with the commissioner.” Proposition 103 also 
requires that the Department of Insurance grant a hearing for a challenge to any increase 
above 15 percent for commercial lines of insurance.

According to Californians Allied for Patient Protection. “Insurers have regularly applied for 
and obtained significant rate increases in all lines of insurance, except medical liability where 
MICRA has kept the rates from rising astronomically. Between September and the end of 
October, 2002, for instance, the Insurance Department approved more than 75 applications for 
double-digit increases in insurance rates.” None of these approved increases included 
medical liability insurance. This illustrates that Proposition 103 is not responsible for 
keeping medical liability premiums down. Rather, as we discuss later, it is MICRA that has 
been the force behind California’s success.

Such misdirected claims as discussed above are a disservice to patients who are losing access 
to health care services, and an affront to the physicians and other health care professionals 
who dedicate their lives to healing and caring for the sick and working to find ways to 
improve the quality of care. America's medical liability crisis is too serious and the 
consequences of inaction too grave for the public and Congress to use anything but the facts 
to make decisions about reform. In short, these claims are counterproductive to the debate on 
resolving the medical liability crisis.

FEDERAL SOLUTION

The medical liability crisis is a growing national problem that requires a national solution. If 
the crisis was just a matter of physicians obtaining or affording medical liability insurance in 
one state, we might agree that a national approach would not necessarily be required.
I lowever. the problem goes far beyond physicians and other health care professionals and 
institutions. The medical liability crisis has become a serious problem for patients and their
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provide quality care in recent years, and nearly all physicians and hospital administrators feel 
that unnecessary or excessive care is provided because of litigation fears. It also shows that 
an overwhelming majority of physicians (83%) and hospital administrators (72%) do not trust 
the current system of justice to achieve a reasonable result to a lawsuit.

The Harris study found that a majority (59%) of physicians believe (“a lot”) that the fear of 
liability discourages open discussion and thinking about ways to reduce health care errors.
The AMA has long believed that health professionals and organizations should be encouraged 
to report and evaluate health care errors and to share their experiences with others in order to 
prevent similar occurrences. However, this “culture of fear” caused by our over-litigious 
society suppresses such information. '

The AMA.strongly supports the principle underlying the 1999 Institute of Medicine (10M) 
report entitled. To Err is Human: Building a Safer Health System, that the health care system 
needs to transform the existing culture of blame and punishment, which suppresses 
information about errors, into a “culture of safety” that focuses on openness and information- 
sharing to improve health care and prevent adverse outcomes. The AMA also supports the 
lOM’s focus on the need for a system-wide approach to eliminating adverse outcomes and 
improving safety and quality, instead of focusing on individual components of the health 
system in an isolated or punitive way.

Toward this end. the AMA supports H.R. 663. the “Patient Safety and Quality Improvement 
Act." which was favorably reported by the House Energy & Commerce Committee on 
February 12. 2003. H.R. 663 would provide a framework to create a “culture of safety” by 
establishing a confidential, non-punitive. and evidence-based system for reporting health care 
errors. There is a very broad and strong consensus of agreement on this legislative approach 
within the health care community. By implementing this approach, errors can be identified 
and analyzed to improve patient safety by preventing future errors.

In addition to patient safety and quality improvement, the fear of litigation stifles the 
advancement of new medical treatments and medications, encourages physicians to practice 
defensive medicine, overwhelms the health care system with paperwork—leaving less time 
for patient care, and discourages qualified candidates from pursuing a career in medicine or 
from moving to a state with a bad liability climate.

THE PRACTICAL SOLUTION

The AMA recognizes that injuries due to negligence do occur in a small percentage of health 
carc interactions, and that they can be as devastating or worse to patients and their families 
than injury due to natural illness or unpreventable accident. When injuries occur and are 
caused by a breach in the standard of care, the AMA believes that patients are entitled to 
prompt and fair compensation.

This compensation should include, first and foremost, full payment of ail out of pocket 
"economic” losses. The AMA also believes that patients should receive reasonable
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MICRA-typc reforms are effective, especially at controlling non-economic damages. Several 
economic studies substantiate this point. One study looked at several types of reforms and 
.concluded that capping non-economic damages reduced premiums for general surgeons by 
13% in the year following enactment, and by 34% over the long term. Similar results were 
shown for premiums paid by general practitioners and OB/GYNs. It was also shown that caps 
on non-economic damages decrease claims severity (i.e.. amount of the claim) (Zuckerman et 
al. 1990).

Another study published in the Journal of Health Politics, Policy and Law concluded that 
caps on non-economic damages reduced insurer payouts by 31%. Caps on total damages 
reduced payouts by 38% (Sloan, et al. 1989). Another study concluded that states adopting • 
direct reforms experienced reductions in hospital expenditures of 5% to 9% within three to 
live years. If these figures are extrapolated to all medical spending, a $50 billion reduction in 
national health spending could be achieved through such reforms (Kessler and McClellan, 
Quarterly Journal of Economics. 1997).

Further, as discussed above, a 2002 Congressional Budget Office study on H.R. 4600 (107lh 
Congress) asserts caps on non-economic damages have been extremely effective in reducing 
the severity of claims and medical liability premiums. Conversely, a 1996 American 
Academy of Actuaries study shows that medical liability costs rose sharply in Ohio after the 
Ohio Supreme Court overturned a liability reform law in the 1990s that set limits on non­
economic damages. (Ohio recently enacted a new liability reform law.)

Furthermore, a Gallup poll released on February 5. 2003, xhow that 72% of those polled favor
a limit on the amount patients can be awarded for pain and suffering. This Gallup poll is 
consistent with a 2002 survey conducted by Wirthlin Worldwide showing that three-quarters 
of Americans understand the detrimental effect that excess litigation has on our health care 
system. The Wirthlin survey shows that the vast majority of Americans agree we need 
common sense medical liability reform. In addition to the 78 percent discussed above who 
said that they are concerned about access to care, the survey found that:

r- 71 percent of Americans agree that a main reason health care costs are rising is because of
medical liability lawsuits.

73 percent support reasonable limits on awards for "pain and suffering" in medical 
liability lawsuits.

^ More than 76 percent favor a law limiting the percentage of contingent fees paid by the 
patient.

CONCLUSION

Physicians and patients across the country realize more and more every day that the current 
medical liability situation is unacceptable. Unless the hemorrhaging costs ofthc current 
medical liability system are addressed at a national level, patients will continue to face an
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THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

Florida

•  Women are facing wailing lists of four months before being able to gel an appointment 
for a mammogram because at least six mammography centers in South Florida alone 
have stopped offering the procedure as a result of increasing medical liability insurance 
premiums. “‘This trend is troubling. There are a growing number of older people and 
less and less people to provide mammograms," said Jolean McPherson, a Florida

• spokeswoman for the American Cancer Society. South Florida Sun Sentinel. Nov. 4. 
2002. ’ •

•  Aventura Hospital in South Florida closed its maternity ward and cited $ 1.000 in 
insurance premiums for each delivery as the prime factor. Aventura is one of six 
maternity wards to close in recent months. Now, patients will be forced to drive to other 
counties and other facilities. “There may be waits gening into a labor-room floor." said 
OB/GYN Aaron Elkin, MD. Miami Herald. Oct. 19,2002.

• "Without a doubt, access to health coverage is being affected. Some of our emergency 
rooms are losing their effectiveness," said Dr. Greg Zorman, neurosurgery chief at 
Memorial Regional Hospital in Hollywood. His unit gets several patients a week from 
smaller ERs that have lost neurosurgery coverage. South Florida Sun Sentinel. February 
5,2003.

•  Port Charlotte cardiologist Leonardo Victores. MD, left for Kansas in the face of 
medical liability premiums that were going to increase 100 percent. “He's moving to 
Kansas because that stale has caps on malpractice awards,” said colleague Mark 
Asperilla. MD. Sun Herald. Jan. I. 2003.

• Despite having no malpractice claims or disciplinary actions on his record. Lakeland 
OB/GYN John Kaelber. MD. was forced to close his practice and leave the state in the 
wake of insurance premiums that doubled. Lakeland Ledger, Nov. 21, 2002.

® More than 50 Bradenton patients had to postpone elective surgeries and more than 100
office visits were canceled oecause two physicians were unable to obtain liability 
insurance. The insurer may leave the state altogether. Bradenton Herald. Jan. 24, 2003.

• After recently receiving notice of a premium spike coming in July 2002. Vladimir Grnja. 
MD. decided that he would "go bare" and drop all medical liability insurance coverage. 
Rales for the Hollywood, FL radiologist were to rise to $112,000 from $35,000 a year (a 
220% increase), mainly because of litigation over mammograms. "No doctor wants to 
go bare," said Dennis Agliano, MD, chairman of the Florida Medical Association’s 
special task force on the Florida medical liability crisis. But with significant premium 
hikes in Florida for specialties like OB/GYN. neurosurgery, thoracic surgery, radiology 
and even primary care, "some doctors have no choice," he says. Some neurosurgeons in



• American Physicians Assurance announced on July 17, 2002 that it is leaving the state

® Farmer's Insurance has announced its intent to leave the state. Among other insurers.
MAG is still writing policies, while Medical Protective and ProNational arc being very 
selective. FPIC, the largest medical liability carrier in the state, endorsed by FMA. is 
only writing very selectively. Both Clarendon and St. Paul have pulled out entirely.

• . According to the FMA’s General Counsel, Florida’s existing caps simply do not work
and arc never used. The caps only apply in cases where the physician agrees to: 
arbitration and in order for the case to go to arbitration the physician must admit 
liability. In addition, the original intent of this Florida provision was to have the cap 
apply to each incident, but it has been interpreted to apply to per claimant, which 
obviously also decreases its effectiveness. The lack of a straight cap is the primary 
reason for the current crisis in Florida. Unlike such States as Kansas, Florida, has not 
seen an increase in frequency of claims, but there has been an increase for severity in 
jury awards.

• In a presentation before FMA. the medical liability insurance carrier, EPIC, presented 
facts that demonstrate the medical liability crisis in Florida. During 1975. there were 
380 health care lawsuits in Florida, resulting in $10.8 million injury awards and costing 
$1.5 million to defend. In 2000 there were 880 lawsuits alleging malpractice, resulting 
in awards of $219 million and costing $36 million to defend.

• Dr. Oliver Bayouth says his medical-malpractice premiums are skyrocketing. The 
Orlando obstetrician is paying about $100,000 for insurance this year, up at least 25 
percent from two years ago. Frustrated, Bayouth says he is thinking about moving his 
practice out of Florida. Orlando Sentinel, January 20, 2002.

• In South Florida, where insurers say litigation is the heaviest, ob/gyns pay as much as 
$202,949 a year--the highest rates in the country, according to Medical Liability 
Monitor, a Chicago-based newsletter. Orlando Sentinel, January 20, 2002.

• Dr. Alan Appley. an Orlando neurosurgeon, moved his practice to Lafayet'.c. Louisiana, 
last year in part to escape Florida's soaring malpractice rates. Orlando Sentinel. January 
20. 2002.

• Dr. Joseph Boyer, an Orlando cardiologist, says his rates rose 64.6 percent, to $99,000. 
in 2002. Orlando Sentinel. January 20. 2002.

• Central Florida Cardiothoracic Surgery in Orlando says it will pay about $140,000 to 
insure two surgeons in 2002. compared with about $54,000 last year. Orlando Sentinel. 
January 20. 2002.

• Dr. Alexander Jungreis, an Orlando neurosurgeon, said his liability insurance premiums 
tripled this year. Orlando Sentinel. January 20, 2002.
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THE MEDICAL LIABILITY CRISIS— A NATIONWIDE PROBLEM

Georgia

•  According to a Georgia Board for Physician Workforce study released in January 2003.
2.800 physicians in Georgia are expected to stop providing high-risk procedures to limit 
medical liability.

•  The study also indicated that 1.750 physicians reported that have stopped or plan to stop 
providing ER coverage and 630 physicians plan to quit practicing or leave the state: In 
addition. 1 in 5 family physicians and 1 in 3 OB-GYNs reported plans-to stop providing 
high-risk procedures, including delivering babies.

• But numbers alone do not tell the whole story; there is a very human side to this crisis. 
For instance, although she is only in her first year of medical school at Medical College 
of Georgia, the liability crisis has already caused Thandeka Myeni, 26, to reconsider her 
preference for obstetrics, one of the specialties hardest hit by medical liability increases. 
“I definitely think it could be discouraging,” she said. The Augusta Chronicle. Nov. 13. 
2002.

• Evans Memorial, a rural hospital in Claxton, decided to “go bare"—have no coverage-at 
all—instead of paying what it considered an exorbitant medical liability premium. Only 
one insurer offered a malpractice policy for the hospital and its nursing home, and the 
annual premium for $1 million in coverage would have been $581,000. up from 
$216,000 last year. “We just thought it was outrageous.” said Eston Price, Evans 
Memorial administrator. The Atlanta Journal-Constitution. Oct. 7. 2002.

• The largest hospital in the state’s health system has bought a new policy—with a 
deductible of $15 million—covering 953-bed Grady Memorial, a nursing home and 
clinics. On each paid claim below that mark, Grady is responsible for every dollar. The 
$15 million deductible starts again with each claim. “Grady faces open-ended liability.” 
said Timothy Jefferson, Grady Health System executive vice president and chief 
counsel. The Atlanta Journal-Constitution. Oct. 7,2002.

• Knowing that malpractice premiums were rising for everyone in the industry. Ty Cobb 
Health System CFO, Chuck Adams earmarked enough money for a 100 percent 
increase. The bill arrived by fax this summer, just 24 hours before a check was due. Not 
only was the insurance company increasing his deductible tenfold, but the premium 
jumped from $553,000 to $3.15 million -  a 469 percent increase. “We were numb." said 
Adams, who eventually got an extension and another cheaper policy at $1.65 million. 
“There goes our expansions, like a renovation of the Hart County Emergency Room.”
The Atlanta Journal-Constitution. Aug. II. 2002.

•  “Dr. Edmund Wright, a Fitzgerald family practitioner who performed Caesarian
sections, has given up that pan of his practice. His premiums quadrupled to $80,000 in



THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

Mississippi

• Although Mississippi enacted some medical liability reforms late last year, it is still too 
early to see if this will stem the exodus of physicians from the State. The reason: the 
Mississippi cap on non-economic damages has broad exceptions and the trial bur is 
looking for ways to get around its limits. In short, Mississippi remains in crisis.

•  The Mississippi State Medical Association still estimates that the state could lose as 
many as 10 percent of its 4,000-4.500 physicians. •

• Obstetricians in Mississippi still worry about what is going to happen to their patients 
who face longer trips to the hospital while already in labor. Women who used to walk or 
make a short drive for both prenatal visits and delivery now face a 45-minute drive by 
car to the only physician in their area who can still treat OB patients.

• Pregnant women who are considered high-risk, such as someone with diabetes, cannot 
be treated at the Kosciusko Medical Clinic because it is too risky for physicians, where 
seven physicians formerly practiced jbstetrics and gynecology. Only three were 
predicted to remain in January 2003. The Clarion-Ledger, Aug. 26, 201)2.

Only two neurosurgeons remain in practice in the Gulf Coast-area of Mississippi, and 
general surgeons are in short supply because of the state’s medical liability crisis. 
"Everybody is reduced to the same low level of trauma care that we had 20 years ago.” 
said Steve Delahousey, vice president of operations at American Medical Response 
ambulance service. Jan. 29. 2003 Biloxi Sun Herald

Neurologist Tenry Smith. MD said he had applied with 14 companies, and Medical 
Assurance was his last hope to find coverage before his current policy expired on Aug.
4. 2002. His premium went from $55,000 a year to potentially $150.000 with a 
$132,000 tail to his old insurer. ‘‘I’m looking at writing a check for $300,000," said 
Smith, who does brain surgery at three hospitals in Jackson and Harrison counties. 
Associated Press, July J J, 2002.

% «*

Four rural hospitals in Ocean Springs faced closure, as their insurer, Medical Assurance 
Company of Alabama, was not renewing their coverage because the insurer was leaving 
Mississippi.

Greenwood Hospital -  the only trauma center in a 55-mile radius -  was unable to keep 
its Level-11 trauma center rating because area neurosurgeons have left, citing the high 
cost of liability insurance. Greenwood also has lost 2 of its 4 Ob-Gyns.

At least 15 insurers, including St. Paul, have left Mississippi in the previous five years.
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• In the northern half of the state last year there were nine practicing neurosurgeons: now 
there are just three on emergency call. The Wull Street Journal. May I. 21)02

• In 1998.227 Mississippians filed malpractice suits. Based on the suits filed during the 
first quarter of 2002, the Medical Association Company of Mississippi predicts over 550 
medical liability suits will be filed this year.

• Across the State, there is a veritable litigation explosion, in Jefferson County, for 
.example, there are only about 9,740 residents - but the number of lawsuits filed in 1999 
numbered 10,000. A year later, in 2000, the number of plaintiffs on the docket increased 
to 27.000, or nearly three times the number of residents; The Washington Times, May 
11,2002. ' ’ • • •
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THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

Nevada

• In August. Nevada Governor Guinn called a special legislative session to address 
medical liability issues. In just four days, Nevada legislators enacted a meaningful 
liability reform bill.

« Unfortunately, while Nevada passed needed reforms, the crisis there has not vet been 
averted due to continued lack of availability and affordability of medical liability 
insurance. Insurers in Nevada have not yet reduced their premiums and.physicians are 
still leaving the state, particularly in Southern Nevada.

■ Why? Because the trial bar has threatened to institute legal challenges to this new law 
that could thwart and delay its implementation. Without the full force and effect of 
reforms right now, the scenario that has crippled access to medical care in Nevada will 
continue.

• 60 percent of Las Vegas-area Ob-gyns have said they would stop delivering babies in 
2002 because of the out-of-control legal system and skyrocketing liability premiums.

• Las Vegas' only trauma center, which treated more than 11.000 patients in 20G1. closed 
for 10 days in July 2002 because it did not have enough surgeons to staff the center.

• When a trauma center closes, “some patients are going to die that wouldn’t die . . .  the 
quicker you're at the trauma center, the better chance you have of survival." a Las Vegas 
surgeon told NPR. The next closest trauma center is at least 5 hours away.

® “There is an unavailability of [medical liability] insurance," said Nevada State Insurance 
Commissioner Alice Molaskv-Arman. at a March 4, 2002 hearing where insurance 
officials testified they would no longer insure any new obstetricians, surgeons and other 
high-risk specialists.

® A Las Vegas Ob-gyn was forced to close her pracdce and leave 30 pregnant patients 
behind because her liability insurance increased from $37,000 to $150,000 in one year. 
She now practices in Los Angeles and pays only $17,000. Some Nevada women have 
had to call as many as 50 Ob-gyns just to find one who is accepting new patients.

® Nevada ranks 5th among states with the highest physician liability premiums (at $94,820 
per year), but only 47lh out of 50 states in the number of physicians for its population, 
according to the American College of Obstetricians and Gynecologists. An ACOG 
survey concludes that 6 out of 10 Nevada Ob-gyns will no longer practice obstetrics.

• "Approximately 100 Las Vegas physicians have already left Nevada to practice 
elsewhere, announced they will be closing their practices, or retire early because they
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THE MEDICAL LIABILITY CRISIS— A NATIONWIDE PROBLEM

New Jersey

• A multi-physician practice in Teaneck, NJ, was forced to layoff employees and reduce 
the number of deliveries it performed because of medical liability insurance premium 
increases of more than 120 percent. “All of my colleagues are experiencing the same 
pressures." said George Ajjan, MD. Bergen Record, May 22, 2002.

o ' One out of every four hospitals—nearly 27 percent—has been forced to increase 
payments to find physicians to cover Emergency Departments: Physicians are 
increasingly reluctant to take on such assignments because of the greater liability 
exposure. Hospitals report that more and more physician specialties are being hit by the 
crisis. While a previous New Jersey Hospital Association survey in March 2002 found 
that OB/GYNs and surgeons were primarily affected, the new survey finds a deepening 
impact for neurologists/neurosurgeons, radiologists, orthopedists, general practitioners 
and emergency physicians. New Jersey Hospital Association, Jan. 28, 2003 news 
release.

•  "We have as much to lose as they have," said Joan Hamilton, a patient who attended a 
recent rally in New Jersey in support of her physician. Bergen Record. Oct. 6. 2002.

• Physicians, nursing homes and hospitals are all in jeopardy. Liability premiums for 
hospitals increased more than 150% over the past 3 years. A N.J. American Hospital 
Association survey found that nearly 2/3 of hospitals had one or more instances where 
physicians were forced out of medicine because of high premiums.

• 64.8 percent of all New Jersey hospitals said they have had physicians stop practicing 
medicine or plan to stop because of the state’s liability crisis.

• New Jersey’s largest insurer, the MIIX company, declared May 9. 2002. it is gelling out 
of the medical liability business. Previously. MIIX insured 7.000 physicians -  nearly 
40% of the state. MIIX previously left the medical liability insurance markets in Ohio. 
Pennsylvania and Texas, citing those states' out-of-control legal climates as an 
unacceptable business risk.

• After years of only a few large jury awards. New Jersey had 26 greater than $1 million 
in 2001. and is averaging one a week in 2002. MIIX President Patricia Costante told the 
Philadelphia Inquirer June 4. New Jersey has no limits on non-economic damages in 
medical liability cases.

• New Jersey physicians are also facing difficulty finding new insurance because PHICO. 
which insured 9%, and St. Paul, with 6% of the market, have pulled out.



THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

New York

• New York physicians still pay, in most instances, the highest medical liability premiums 
in the country. Ob-gyns’ average premium is $144,973, according to the American 
College of Obstetricians and Gynecologists.

■
• • New York continues, by far, to lead the country in total medical liability payouts, with

$633 million total in 2000. That is 80%.more than the state wjth the second highest 
total, Pennsylvania (at $352 million), and 300%.more than California (at $200 million).

• Average medical liability verdicts have skyrocketed recently, going from an average of 
$1.7 million in 1994 to $6 million in 1999.

• “The number of doctors leaving Erie County last year doubled from the previous year, a 
trend that continues in 2002," wrote Donald Copley, MD, an officer of the Erie County 
Medical Society in Business First of Buffalo. “I’ve watched sadly as valued colleagues 
have left Erie County and even the profession. A competent young specialist recently 
quit doing high risk diagnostic procedures to become a business consultant. Several 
local obstetricians have stopped delivering babies to reduce their insurance expenses. A 
half dozen nationally-known doctors have quietly left Western New York. The number 
of doctors leaving Erie County last year doubled from the previous year, a trend that 
continues in 2002.” Buffalo Business First, April 15, 2002.

• The Medical Society of New York says the tiend of physicians leaving New York State 
or retiring early is happening across the state.

• “The rising cost of malpractice coverage is becoming one of the most important factors 
driving inflation for physicians’ services," said a managing director of the Carlyle 
Group, the investment group for The New York Times.
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After noi replacing a retiring office manager and moving to a smaller office, a 55-year 
old Clcveland-area surgeon who was only sued once quit practicing medicine rather than 
accept an 80% liability premium insurance increase. Another surgeon, who has never 
been sued, no longer performs high-risk procedures and saw his insurance rates jump 
from $40,000 to $90,000 in one year.

”lf I were advising medical students now, I would tell them to take a real hard look at 
going into some of these high-risk specialties,” John Bastulli, MD, told the Plain Dealer.

Ohio ranked.among the top five states for premium increases according to the-Medical 
Liability Monitor. < • ■ • ■ . . )

"My premium jumped this year from $14,000 to $35,000. 1 cain’t afford to continue 
obstetrics at that price. I’ll have to give up delivering babies as of Jan. 1. 2003. I 
practice in a primarily rural area, and there isn’t any other obstetrical care here, so 
expectant women will have to drive long distances to receive prenatal care. Some 75% 
of my patients don’t have the financial resources to do so. Yet, studies have shown that 
proper prenatal care fosters healthier newboms and healthier newborns cost society less 
money. 1 find it difficult to accept that my liability insurance premiums will force me to 
give up a side of my practice that has meant a lot to me and to my patients, but I’ll have 
no recourse.” -  A Mt. Gilead family practitioner.

“We’ve done the math: If we’re going to take care of this debt (our annual insurance 
payment will increase from $100,000 to more than $500,000), our service is going to go 
out the window. To recoup the loss. we‘d have to add 400 patient visits a month. You 
can’t turn ob-gyn into a factory.’' -  A Columbus obstetrician-gynecologist.

“1 just sat down with paper and pencil, and it became not financially rewarding to stay.”
-  An Athens obstetrician-gynecologist. in reference to why he retired from his practice 
early.

“1 practice in southern Ohio in a town of 7.000. We have a small community hospital 
with a family birth center. There are three of us who do obstetrics -  two family 
practitioners and one OB/GYN. In order to break even, our unit needs 150 deliveries a 
year. That is 50 deliveries each. If we go over 30 deliveries now. our premiums are in 
the $40-60,000 range, which is impossible financially. We are struggling with limiting 
our ob to 30 each, but that will cause the OB unit to go under and close. We all love ob. 
and are well trained in providing high-risk OB care, but we’re going to be forced to stop.
If this occurs, there will be no OB care between Athens and Lancaster, Ohio. Tort 
reform needs to occur yesterday!” -  A Logan family practitioner

“I’m just postponing the inevitable. If the situation doesn't change. I could be insolvent 
in five years and have to close my practice. I’m only 49. Who will care for my patients? 
Discontinuing obstetrics is not an option. We need help!’’ -  A Dayton obstetrician



THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

Orcnon

• Rural families in John Day, Hermiston, and Roseburg counties. Oregon have either lost 
obstetric care or have seen services drastically reduced. The Business Journal of 
Portland, Jan. 10, 2003.

•  Only by dropping obstetrics were two Hermiston physicians able to afford their liability 
insurance premiums. “It’s something you don’t like to tell patients.” said Doug Flaiz. 
MD. The Oregonian, Oct. 29, 2002. :

e "No one with $100,000 in debrfrom medical school wants to start a practice in a place 
where they could find themselves completely broke and having to pick up and go 
somewhere else to start all over again,” said Roscmari Davis, CEO of Willamette Valley 
Medical Center, who has seen three of her center’s family practitioners stop delivering 
babies. The News Register, Jan. 28, 2003.

• In 1999. the Oregon Supreme Court overturned the State’s law capping non-economic 
damages. Since then, multi-million dollar claims have become commonplace, according 
to the Oregon Medical Association.

• Since the 1999 decision, Oregon physicians are experiencing rapidly rising premiums 
and insurers becoming more reluctant to offer policies to physicians, such as Ob-gyns 
and surgeons, who perform high-risk procedures.

• Recent jury verdicts include: $8 million. $8.5 million, $10 million and $17 million.

• Rural patients in Oregon are being particularly hard hit. A small town clinic. Roseburg 
Women’s Healthcare, which delivered 80% of the babies for the area, closed its doors in 
May 2002 because its liability insurance was canceled after one large lawsuit. "We 
consider this a medical crisis for the community,” Mercy Medical CEO Vic Fresolone 
told the Associated Press.

• The Roseburg clinic physicians paid $ 17.000 per physician per year in 2001 for medical 
liability insurance and are now receiving quotes for $80,000-100,000 per physician.

• Oregon’s only academic health center -  the Oregon Health & Science Center -  reports 
fewer medical students are applying for its Ob-gyn residency positions. Ob-gyn 
residents elsewhere reportedly are increasingly concerned about setting up practice in 
Oregon due to the state’s broken liability system.

• A major liability insurer, Northwest Physicians Mutual insurance Company, announced 
in 2002 it would not write new policies to obstetricians. Remaining insurers are raising 
rates by 60% or more.
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THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

Pennsylvania

• According to the Pennsylvania Medical Society Alliance, 919 doctors have decided to 
leave the Keystone State or have scaled back their practices as premiums spiraled 
upward over the past three years. The Baltimore Sun, Feb. 5, 2003.

• ' Dr. Anthony Clay never thought he would have to leave Philadelphia. He has spent his
whole life there—growing up and attending college, medical school, and residency to 
become a cardiologist. He treats families he has knowp since boyho.od. He likes 
knowing where his patients live, work, and shop. All nine of his siblings still live there. 
But. Dr. Clay is leaving his practice in Philadelphia this Spring because of surging 
malpractice insurance rates. He is starting over in Delaware, where his insurance costs 
will drop from roughly $70,000 a year to $8,000. "It's been tem'ble," said Dr. Clay. 40. 
"In this field, you've been with the patient, and also the family, in some of their most 
life-defining moments - in the throes of a heart attack with no blood pressure. Wrongly 
or rightly, the patient credits you with being there when they weren't doing so well. You 
realize you’ve created a bond. I take that very seriously." Baltimore Sun. February 5, 
2003.

•  Brian Holmes, MD, is one of an estimated 18 percent of Pennsylvania neurosurgeons to 
have left the state, retired, or limited his or her practices because of the medical liability 
crisis. “It saddened me to move, but I had no choice. It was either move or go out of 
business." Philadelphia Business Journal, Sept. 25, 2002.

•  After 25 years of practice, OB/GYN Michael Horn, MD. stopped delivering babies in 
2002 because of the fear of getting sued. “It's just the potential, the not knowing if 
someone will seek an outlandish reward. 1 don’t want to expose myself or my family." 
Burlington County Times, Oct. 2. 2002.

• Medical students are less likely to seek residencies in Philadelphia, and residents are less 
iikely to stay and practice in the area because of “prohibitively high" medical liability 
insurance rates, according to Jefferson Medical College professor Stephen L. Schwartz. 
MD. Associated Press. Oct. 4. 2002.

•  OB/GYN Lawrence Glad. MD. used to deliver about 500 babies a year—40 percent of 
all the babies bom in Fayette County annually. After his premiums skyrocketed from 
$57,000 to $135,000, however, he closed his practice in the fall of 2002. Pittsburgh 
Business Times, Nov. 18. 2002.

•  Mercy Hospital chief of surgery Charles Bannon. MD. has watched numerous physicians 
leave Scranton and Lackawanna County—creating a shortage of surgeons, fewer 
medical school applications and residencies. “It will take generations to get back the 
quality of medicine in Philadelphia." Scranton Times. Nov. 20, 2002.



414 medical liability lawsuits were filed in Philadelphia County in February 2002 -  five 
times the average number filed during the month over the previous decade, reported the 
Philadelphia Inquirer.

One-quarter of respondents to an informal poll conducted by the American College of 
Obstetricians and Gynecologists say they have stopped or are planning to stop practicing 
obstetrics.

Statistics compiled for the Pennsylvania Medical Association by Caso Consulting 
indicate it costs $96,199 to cover an orthopedic surgeon in Pennsylvania, compared with 
$37,783 in Delaware, and $36,291 in New Jersey. Best's Insurance News, January 7, 
2002. ' •

Howard A. Richter, a neurosurgeon and president of the Pennsylvania Medical Society, 
said a 2001 survey by the medical society showed that 72% of doctors have either 
deferred the purchase of new medical equipment or have not hired needed staff because 
of "sudden and sharp increases" in insurance rates. Best's Insurance News, January 21, 
2002.

“To lower their risk and insurance premiums, doctors who normally would take on high- 
risk medical procedures are opting not to do so. For example, we've seen 
obstetrician/gynecologists give up delivering babies. Virtually every medical liability 
insurance carrier increased their rates in recent years. From the beginning of 1997 
through September 2001, major liability insurance carriers writing in Pennsylvania 
increased their overall rates between 80.7 percent and 147.8 percent.” York Daily 
Record. January 20, 2002.

Driving premiums through the roof are excessive sums awarded in malpractice suits. 
Medical liability payments for physicians in 2000 totaled $3,908,113.303. York Daily 
Record, January 20, 2002.



THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

Texas

• In the “Lone Star Slate” medical liability insurance premiums for physicians have 
skyrocketed as much as 300 percent in some regions and for some specialties, 
acccording to the Texas Medical Association. As a result, there is only one 
neurosurgeon serving 600,000 people in the McAllen area.

• ' In the past two years, four South Texas patients with head injuries died before they could
be flown out of the area for medical attention. As reported-in a July 10, 2002. article in 
The Courier, a community family practice clinic in Conroe (just north of Houston) was 
recently forced to turn away half of its normal patient load because its liability insurance 
provider would not provide coverage while “highly lawsuit-risky obstetrics training was 
conducted.”

® Even though the Texas legislature has passed medical liability reforms, the Texas 
Supreme Court has regularly overturned them.

• Medical liability premiums were expected to increase by at least 20 percent and perhaps 
as much as 75 percent in 2002. according to the Texas Department of Insurance. San 
Anionio Express-News, April 8, 2002.

• In ! 999. 17 companies offered malpractice coverage to doctors in Texas. Today, the 
field has dwindled to only four, arid Texas is considered the least profitable state for 
liability carriers. The Dallas Morning News. September 1, 2002.

• Moreover, premiums this year have climbed at triple-digit rates for many of Texas'
36.000 physicians. That's on top of double-digit increases in prior years. Now it's not 
uncommon for doctors in high-risk specialties such as trauma surgery, emergency 
medicine, and orthopedic surgeries and obstetrics to pay more than $ ) 00.000 annually 
for coverage. This means that some 6.100 Texas physicians are scrambling to find 
liability insurance.

• The Doctor’s Company, a national insurer, told the Dallas Morning News the company 
is selective about which types of physicians it will cover. “Texas is a very dangerous 
venue, and we don’t really encourage . . .  [growth] from there -  not without tort reform,” 
said senior vice president Jack Mycr.

• In South Texas, one jury awarded $43 million to a woman who claimed a diabetes drug 
damaged her liver, while another gave $15 million to thtee women who received faulty 
hip implants. The Wall Sired Journal. May 1. 2002.

• 6 of every 7 medical liability claims in Texas are closed with no fault found on the 
doctor's part. Nonetheless, tens of millions of dollars are spent fighting these cases.



• In Texas, about 85 percent of cases are closed without payment to plaintiff, vet they still 
cost money to resolve, said Texas Medical Liability Trust president W. Thomas Cotton. 
The Dallas Morning News. January 20, 2002.

• Insurance carriers in Texas paid more than $381 million in claims in 2000. according to 
the Texas Department of Insurance-costs passed on to policyholders. That's an 87 
percent increase since 1995. Nationally, the median malpractice award more than 
doubled from 1994 to 1999, to $800,000. The Dallas Morning News, January 20. 2002.

• Texans filed 4,501 claims in 2000, up 51 percent from .1990, according to the Texas 
Medical Examiners Board. More troublesome is the rise in expenses involved in 
resolving a case. Each claim cost an average of $68,681 to litigate in 2000. compared 
with $46,079 in 1995. The figure does not include the amount of settlement or award. 
The Dallas Morning News, January 20, 2002.

• Meanwhile, physicians in the Rio Grande Valley are in crisis, said Texas Medical 
Liability Trust president W. Thomas Cotton. An OB-GYN in North Texas pays $47,500 
annually for $500,000 in coverage, while his Rio Grande Valley counterparts pay 
$82,300. Neurosurgeons pay even higher premiums. The Dallas Morning News.
January 20, 2002.

• Seven in 10 Rio Grande Valley doctors have had medical liability claims filed against 
them. A February 2001 survey by the Texas Medical Association found that 1 in 3 
Valley doctors say their insurance providers have stopped writing liability insurance.
The Dallas Morning News, January 20, 2002.

• In Rio Grande Valley, half of the physicians admitted to being inclined to leave the area 
or to retire, according to a survey conducted in February 2001 by the Texas Medical 
Association. Many doctors in the Valley said they profile patients and refuse to treat 
some, because they fear the patients are prone to sue. They said they deny care for 
people who pay with cash, because the patients are most likely poor and may look at a 
lawsuit like a lottery opportunity. Some physicians are even hesitant to respond to a 
"code blue," which indicates a medical crisis, in a hospital. Dr. Carlos Cardinez. a 
gastroenterologist in McAllen, said he doesn’t want to respond anymore because of the 
legal uncertainty. The Dallas Morning News. January 20, 2002.

• Increases in medical practice costs have outstripped revenue increases over the last 10 
years, according to the Medical Group Management Association's 2000 cost survey. 
Operating costs for multispecialty groups went up an average of 35 percent over the past 
10 years, while revenue increased 21 percent over that same period. The Dallas Morning 
News, January 20, 2002.
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Washington

•  “There is a growing crisis in medical malpractice in Washington state and nationally." 
state insurance commissioner Mike Kriedler said in an April 2002 news release.

• "Patients in many communities are finding that their physicians have either started 
limiting their services-or have closed their doors completely due to rising malpractice 
premiums," said Dr. Maureen Callaghan, president of the Washington State Medical . 
Association. PR Newswire, Feb. 3. 2003. ■■

• “1 went through my mourning and my grieving, and now I have to find a place for my 
[380] patients," said a South Send internist who has not been sued but can no longer 
afford liability insurance coverage.

» The cost of medical malpractice insurance has soared so high that Mount Vernon 
obstetrician Robert Pringle, MD, has stopped delivering babies, according to the Puget 
Sound Business Journal

So have his two colleagues at the North Cascade Women's Clinic, and so have others; 
"Of the nine obstetricians in our community, six have stopped delivering babies or left 
the area," Pringle said.

When he began his practice 20 years ago, Pringle paid a premium of $1,000 for medical 
malpractice insurance, which covers physicians against claims of injury resulting from 
negligent medical care. "Now it's in the neighborhood of $60,000," he said. "From an 
economic standpoint, you would have to be a lunatic to continue private practice of 
obstetrics." Puget Sound Business Journal.

The severe premium hikes besetting many doctors "could not come at a worse time." 
said Dr. Sam Cullison. president of the Washington State Medical Association. Cullison 
said the high cost of malpractice insurance has combined with low reimbursement rates 
from Medicaid, Medicare and private insurers to clamp many doctors in a financial 
squeeze. As a result more physicians are retiring early, or leaving the State, he said.
Also, it's increasingly difficult to recruit doctors from other states.” Puget Sound 
Business Journal

"Everyone is in the same situation in terms of increasing premiums, increasing overhead 
and decreasing reimbursement." said Olympia neurologist Maureen Callaghan. MD. 
"The final end point," she added, "is that people are not to be able to get in to see a 
doctor." Puget Sound Business Journal.

During the past five years, medical liability premiums paid by orthopedic surgeons 
increased 30 percent, to nearly $40,000. and premiums paid by family physicians who
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• The World cites the example of a Tulsa pediatrician whose malpractice insurance 
doubled this year. The Oklahoman, July 17, 2002

•
• Oklahoma pediatricians have far less to worry about than the State’s obstetricians and 

surgeons, whose rates in Oklahoma in 2003are expected to rise by 25 percent to 30 
percent, says the Oklahoma State Medical Association.

South C arolina

• The medical liability crisis is rapidly spreading to the Palmetto "State.

• A 10-physician OB/GYN group in Columbia had to take out a $400,000 loan this year to 
continue to provide OB services and pay malpractice premiums.

• In rural Oconee County, just four physicians deliver babies now, down from 11 
physicians one year ago.

® A family practice group in Seneca was forced to drop OB coverage for four of their six 
physicians because of skyrocketing premiums. There are currently a total of four 
physicians in Seneca treating pregnant women.

® A solo practitioner practicing geriatrics in Charleston has had to quit treating patients in 
nursing homes because of high premiums.

Tennessee

• Professional liability premiums for physicians in Tennessee have been steadily rising in 
recent years.

•  According to State Volunteer Mutual Insurance Company, which covers most 
practitioners in Tennessee, premiums have increased by 45% over the past three years, in 
order to keep up with rapidly escalating losses in medical liability lawsuits.

\  «

•  Only approximately 4% of this 45% increase was related to lower investment yield, with 
the remainder being due to increasing medical malpractice losses. (State Volunteer 
Mutual Insurance Company is a policyholder owned mutual company with no outside 
investors).

• In recent years both juries and judges in Tennessee have made multi-million dollar 
awards for non-economic damages, over and above a patient’s actual economic losses.



THE MEDICAL UABILITY C R I S I S - A  NATIONWIDE PROBLEM

West Virginia

• The "Mountaineer State*' was one of the first states to experience wide-spread medical 
liability insurance problems.

• According to the West Virginia State Medical Association, some 100 doctors have 
already retired early or moved out of the state within the previous two years.

• That has helped drive 1 out of every 20-doctors out of West Virginia nr into early 
retirement in the p; u two years. CNN, Jan. 2, 2003.

• General surgeon Gregory Saracco, MD, only 49 years old, was forced to borrow money 
twice in 2002 to pay $73,000 for his liability insurance. His premiums for 2003 are 
expected to rise to $100,000. He is considering leaving West Virginia and while he has 
taken time away from his practice this year to decide what his options are, he said "my 
job is to help people—I couldn’t drive past an accident on the road and not stop. 1 don’t 
know any doctor that could.” Associated Press, Jan. 2, 2003.

• Although orthopedic surgeon George Zakaib, MD, was raised and went to school in 
Charleston. WV, he and his family left because of the state’s medical liability crisis. Dr. 
Zakaib’s premiums had increased to $80,000 plus $94,000 in “tail” coverage.
Charleston Daily Mail. July 27, 2002.

• Fourth-year medical school student Jennifer Knight isn’t sure she’ll stay in West 
Virginia. The Charleston Area Medical Center says fewer medical students are applying 
to its residency programs, and fewer students are applying to Marshall University’s 
medical school. “I think the problem is. we have too many frivolous lawsuits." said Ms. 
Knight. Sunday Gazelte-Mail. Nov. 2-1, 2002.

• The state legislature has been trying for more than a year to come up with a solution that
will prevent more physicians from curtailing services or leaving the str.te. A state
medical association poll found that 40% of the State’s doctors are considering similar 
action to stop practicing or leave the State.

• "It’s a ‘code blue’ emergency*' threatening the slate’s trauma centers and other health
care services in the state, WVSMA President Ahmed D. Fahecn, MD, told The New York
Times.

e Wheeling, West Virginia, has no remaining neurosurgeons, forcing closure of its only 
trauma center. Trauma patients must be flown by helicopter for care elsewhere.

• Across the State, the pattern is the same, trauma centers are closing or headed in that 
direction, and there is incredible difficulty in recruiting high-risk specialty residents.
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THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM 

Alabama

• The severe liability crisis in the neighboring States of Mississippi. Georgia and Florida 
has not left Alabama untouched.

• Atmore Community Hospital has had to close its maternity ward because of soaring 
medical liability premiums, forcing pregnant mothers to travel 15 miles to the nearest

. hospital with an obstetrics department.

Arizona -

« Arizona has not been immune to the medical liability crisis. Serious access problems are 
already developing.

• The Copper Queen Community Hospital, was forced to stop delivering babies in January 
after a group of family physicians said they could no longer afford medical liability 
insurance.

• Pregnant mothers in this part of Arizona must now travel over 35 miles to the nearest ' 
hospital -  the only hospital left in that County that is still delivering babies.

Connecticut

• The crisis may be spreading to Connecticut as evidenced by the recent decisions of 28 
OB/GYNs to stop delivering babies.

•  Some OB/GYNs in Connecticut are now paying between $ 120.000-$ 160.000 per year in 
insurance premiums, according to state medical society executive Tim Norbeck.

» Connecticut already is on a “watch” list issued by the American College of Obstetricians 
and Gynecologists. Hanford Cuurant. Jan. 3. 2003.

•  The average payment made by one of Connecticut’s major insurers to resolve a claim 
rose from $271,000 in 1995 to $536,000 in 2001.

•  OB/GYN Jose Pacheco, MD’s. insurer stopped offering medical liability insurance, and 
he had to seek another carrier. However, because of the high cost of new insurance— 
estimated around $60.000—combined with “tail” coverage of $80,000, Dr. Pacheco 
retired after a 27-year career. Hartford Courant, Nov. 17, 2002.
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A rcccni survey completed by the Missouri State Medical Association found that 31.4 
percent of the responding physicians were considering leaving their practice, and 28.6 
percent said they would consider limiting their practice because of rising liability 
insurance premiums.

This same survey showed an average premium increase for medical liability insurance of
61.2 percent for 2002. on top of a 22.4 percent average increase last year.

Neurosurgeons in Kansas City are facing an increase in premiums of $12,000 to $42,000 
this'vear, with further increases expected next year. > .

The 2002 premiums for Ob-gyns have increased by as much as $50,000 from 2001. 
Again, further increases are expected next year.

According to a separate survey by the Metropolitan Medical Society of Greater Kansas 
City. 40% of practices are looking for new coverage because their insurer has stopped 
writing medical liability coverage.

Predictably, an access crisis to needed health care is developing. The St. Joseph Health 
Center in Kansas City recently lost another trauma doctor. It is now down to three. The 
situation is even worse because a local nearby trauma center has been virtually shut 
down, meaning St.Joseph’s must treat double the number of patients, and it is having 
trouble finding other surgeons willing to cover trauma.

According to the St. Louis Business Journal. access issues are spreading. Dr. John 
Anstey, an obstetrician/gynecologist, recently faced a difficult choice. He knew he had 
to cut expenses after learning his medical malpractice insurance premium, which cost 
about $26,000 this year, would jump to $50,000 next year. Consequently, he closed his 
office in St. Ann effective July 30lh. Previously, Anstey and his partner. Dr. Fred 
Monterubio, Jr., deliver about 400 babies a year through their practice, St. Ann 
OB/GYN. As a stopgap measure. Drs. Anstey and Monterubio were forced to move 
their practice to a hospital-based setting where they await news of their 2003 premium 
by October.

The current medical liability insurance market in Missouri is extremely tight, with at 
least three insurers having pulled out of the market over the past year.

Intermed Insurance Company, based in Springfield, is the largest provider of medical 
liability insurance coverage in Missouri. The Missouri Department of Insurance said the 
company had a 34 percent market share in 2001. The company imposed an 18 percent 
hike, effective Juiy I, and also put a moratorium on writing new business in Missouri.

Andy Bennett, president and chief executive of Intermed, said rates went up because the 
severity, or average amount paid per settlement or verdict, has continued to go up fairly 
dramatically in Missouri. St. Louis Business Journal.



• A case in point is Manuel Belandres, MD, a general surgeon who was is in the twilight 
of his career but still practicing until recently when he was unable to obtain tail 
coverage. He subsequently closed his practice rather than expose himself to open-ended 
future liability.

• In Virginia’s western border, many physicians are no longer treating West Virginia
patients who cross the State-line due to aggressive personal injury attorneys 
attempting to bring suit against Virginia physician in West Virginia courts. This has 
further aggravated the access problem for pregnant West Virginia Medicaid patients, in 
particular, and their access to needed care. *
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On behalf of the physician members of the American Medical Association (AMA). I 
appreciate the opportunity to testify before you today regarding an issue that is seriously 
threatening the availability of and access to quality health care for patients. I would 
especially like to express our gratitude to you, Mr. Chair, and other Members of the 
Committee who are cosponsors of H.R. 5, for providing a much needed focus for action at the 
national level.

I am Donald Palmisano. MD. JD, President-elect of the AMA and a general and vascular 
surgeon from New Orleans, LA. The policy of the AMA is decided through its democratic 
policy-making process in the AMA House of Delegates, which meets twice a year. Our 
House is comprised of physician delegates representing every state, nearly 100 national 
medical specialty societies, federal service agencies (including the Surgeon General of the 
United States), and six sections representing hospital and clinic staffs, resident physicians, 
medical students, young physicians, medical schools, and international medical graduates. 
AMA policy dictates support for national medical liability reform. In particular, the AMA 
supports H.R. 5, the HEALTH Act.

Mr. Chair, you know that our health care system is facing a crisis when patients have to leave 
their state to receive urgent surgical care. You know that our health care system is facing a 
crisis when pregnant women cannot find an OB/GYN to monitor their pregnancy and deliver 
their baby. You know that our health care system is facing a crisis when community health 
centers have to reduce their services or close their doors because of liability insurance 
concerns. You know that our health care system is facing a crisis when dedicated 
professionals, who have trained for years, want to give up the work of a lifetime and retire.
You know that our health care system is facing a crisis when physicians and other health care 
professionals believe they work in a culture of fear, rather than a culture of safety. You know



We must bring common sense back lo our courtrooms so that patients have access to 
their emergency rooms, delivery rooms, operating rooms, and physicians* offices.

I I !!•: LITIGATION SYSTEM IS CAUSING THE CRISIS

The primary cause of the growing liability crisis is the unrestrained escalation in jury awards 
that are a part of a legal system that in many states is simply out of control. While there have 
been several articles published since the mid-1990s indicating that increases injury awards 
lead to higher liability premiums, in the last year a growing.number of government and 
private sector reports show that increasing medical liability premiums are being driven 
primarily by increases in lawsuit awards and litigation expenses... . !

In his State of the Union Address lastmonth, President Bush stressed that we all are 
threatened by a legal system that is out of control. The President stated that “Because of 
excessive litigation, everybody pays more for health care and many parts of America arc 
losing fine doctors.” The President’s remarks are substantiated in several recent government 
and private sector reports—reports making clear that the medical liability litigation system in 
the United States has evolved into a "lawsuit lottery," where a few patients and their lawyers 
receive astronomical awards and the rest of society pays the price as access to health care 
professionals and services are reduced.

RECENT FEDERAL GOVERNMENT REPORTS
In a July 2002 report released by the U.S. Department of Health and Human Services (HHS), 
the federal government concluded that the excesses of the litigation system are threatening 
patients' access to health care. This federal government report states that insurance premiums 
are largely determined by the litigation system, and that the litigation system is inherently 
cosily, unpredictable, and slow to resolve claims. Just to defend a claim now costs on 
average over $24,000. Further, the fact that about 70 percent of claims end with no 
payment to the patient indicates the degree to which substantial economic resources are 
being squandered on fruitless legal wrangling—resources that could be used to reduce 
health costs so that more Americans could find health insurance.

liven when there is a large award in favor of an injured patient, a large percentage of the 
award never reaches the patient. Attorney contingent fees, added with court costs, expert 
witness costs, and other “overhead" costs, can consume 40-50 percent of the compensation 
meant to help the patient.

% »

On September 25. 2002, HHS issued an update on the medical liability crisis. This update 
reported on the results of a survey conducted by Medical Liability Monitor (MLM). an 
independent reporting service that tracks medical professional liability trends and issues. 
According to MLM, the survey determined that the crisis identified in HHS’s July report had 
become worse. The federal government reported that:

The cost of the excesses of the litigation system are reflected in 
the rapid increases in the cost of malpractice insurance 
coverage. Premiums are spiking across all specialties in 2002.

3



medical liability insurance rates. The Task Force ultimately concluded that "the centerpiece 
and the recommendation that will have the greatest long-term impact on healthcare provider 
liability insurance rates, and thus eliminate the crisis of availability and affordability of 
healthcare in Florida, is a $250,000 cap on non-economic damages.”

R E C E N T  P R I V A T E  S E C T O R  R E P O R T S

Evidence that the litigation system is broken, and that the medical liability crisis is growing, is 
further established in a study released by Tillinghasl-Towers Perrin on February 11. 2003. 
Tillinghast reported that “The cost of the U.S. tort system grew by 14.3% in 2001. the highest 
singlc-ycar percentage increase since 1986,” which is “equivalent to a.5% tax on wages.”
This is the only study that tracks the cost of the U.S. tort system, from 1950 to 2001 arid • 
compares the growth of tort costs with increases in various U.S; economic indicators. Some 
ofthc key findings of this study are stunning:

'r The U.S. tort system is a highly inefficient method of compensating injured 
parties, returning less than 50 cents on the dollar to people it is designed to 
help and returning only 22 cents to compensate for actual economic loss.

> As of 2001, U.S. tort costs accounted for slightly more than 2% of GDP. 
signaling an increase after a 13-year decline in the ratio of tort costs to GDP.

> While the cost of the U.S. tort system has increased one hundred fold over the 
last fifty years, GDP has grown by a factor of only 34.

r-  Medical malpractice costs have risen an average of 11.6% a year since 
1975 in contrast to an average annual increase of 9.4% for overall tort 
costs, outpacing increases in overall U.S. tort costs.

The study also adds that “These trends continued in 2002, with no sign of abatement in the 
near future.” In a press release accompanying this study, a Tillinghast principal stated that. 
"Absent sweeping tort reform measures, we expect most of these trends to continue in 2003 
and beyond."

In a 2001 report by Jury Verdict Research, data show that in just a one year period (between 
1999 and 2000) the median jury award increased 43 percent. Further, median jury awards for 
medical liability claims grew al 7 times the rate of inflation, while settlement payouts grew at 
nearly 3 times the rate of inflation. I-vcn more telling, however, is that the proportion of 
jury awards topping $1 million increased from 34 percent in 1996 to 52 percent in 2000. 
More than half of all jury awards today top $1 million, and the average jury award has 
increased to about $3.5 million.

These are just a few examples of growing evidence that reveal that out-of-control jury awards 
are inexorably linked to the severe increases in medical liability insurance premiums. It is 
clear that corrective action through federal legislation is urgently needed.



conclusions aboul how stale-specific changes in premiums may be related to staic-spccific 
changes in payouts. Conclusions about what has or has not caused recent premium 
escalation without accounting for the state-level factors listed above arc unsupportablc.

In addition to claiming that the current medical liability crisis is an insurance issue, there have 
been attempts to argue that medical liability insurance premium rates in California have 
remained stable because of Proposition 103, not because of the successful medical liability 
reforms (known as MICRA—discussed later) that have been in place in California since 1975. 
Such claims are misguided. Proposition 103, also known as the Insurance Rate Reduction and 
Reform Act. applies to all lines of insurance, not just medicai liability insurance. It was 
passed as an initiative by the voters in 1988 (thirteen years after MICRA), yet did not take 
effect until 1989. This is when the state’s high court struck down its rate rollback provisions- 
while maintaining the remainder of the law.

Proposition 103 implemented a basic standard that “no rate shall be approved or remain in 
effect which is excessive, inadequate, unfairly discriminatory or otherwise in violation of this 
chapter.” However, Proposition 103 provides that “every insurer which desires to change any 
rate shall file a complete rate application with the commissioner.” Proposition 103 also 
requires that the Department of Insurance grant a hearing for a challenge to any increase 
above 15 percent for commercial lines of insurance.

According to Californians Allied for Patient Protection, “Insurers have regularly applied for 
and obtained significant rate increases in all lines of insurance, except medical liability where 
MICRA has kept the rates from rising astronomically. Between September and the end of 
October. 2002. for instance, the Insurance Department approved more than 75 applications for 
double-digit increases in insurance rates.” None of these approved increases included 
medical liability insurance. This illustrates that Proposition 103 is not responsible for 
keeping medical liability premiums down. Rather, as we discuss later, it is MICRA that has 
been the force behind California's success.

Such misdirected claims as discussed above are a disservice to patients who are losing access 
to health care services, and an affront to the physicians and other health care professionals 
who dedicate their lives to healing and caring for the sick and working to find ways to 
improve the quality of care. America's medical liability crisis is too serious and the 
consequences of inaction too grave for the public and Congress to use anything but the facts 
to make decisions about reform. In short, these claims are counterproductive to the debate on 
resolving the medical liability crisis.

PKDERALSOLUTION

The medical liability crisis is a growing national problem that requires a national solution. If 
the crisis was just a matter of physicians obtaining or affording medical liability insurance in 
one slate, we might agree that a national approach would not necessarily be required.
However, the problem goes far beyond physicians and other health care professionals and 
institutions. The medical liability crisis has become a serious problem for patients and their
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provide quality care in recent years, and nearly all physicians and hospital administrators feel 
that unnecessary or excessive care is provided because oflitigation fears. It also shows that 
an overwhelming majority of physicians (83%) and hospital administrators (72%) do not trust 
the current system of justice to achieve a reasonable result to a lawsuit.

The Harris study found that a majority (59%) of physicians believe (“a lot”) that the fear of 
liability discourages open discussion and thinking about ways to reduce health care errors.
The AMA has long believed that health professionals and organizations should be encouraged 
to report and evaluate health care errors and to share their experiences with others in order to 
prevent similar occurrences. However, this “culture of fear" caused by our over-litigious 
society suppresses such information. • . ... • - .

The AMA strongly supports the principle underlying the 1999 Institute of Medicine (IOM) 
report entitled. To Err is Human: Building a Safer Health System, that the health care system 
needs to transform the existing culture of blame and punishment, which suppresses 
information about errors, into a “culture of safety” that focuses on openness and information- 
sharing to improve health care and prevent adverse outcomes. The AMA also supports the 
!()M‘s focus on the need for a system-wide approach to eliminating adverse outcomes and 
improving safety and quality, instead of focusing on individual components of the health 
system in an isolated or punitive way.

Toward this end. the AMA supports H.R. 663. the “Patient Safety and Quality Improvement 
Act." which was favorably reported by the House Energy & Commerce Committee on 
l'cbruary 12. 2003. H.R. 663 would provide a framework to create a “culture of safety” by 
establishing a confidential, non-punitive. and evidence-based system for reporting health care 
errors. There is a very broad and strong consensus of agreement on this legislative approach 
within the health care community. By implementing this approach, errors can be identified 
and analyzed to improve patient safety by preventing future errors.

In addition to patient safety and quality improvement, the fear oflitigation stifles the 
advancement of new medical treatments and medications, encourages physicians to practice 
defensive medicine, overwhelms the health care system with paperwork—leaving less time 
for patient care, and discourages qualified candidates from pursuing a career in medicine or 
from moving to a state with a bad liability climate.

THE PRACTICAL SOLUTION

The AMA recognizes that injuries due to negligence do occur in a small percentage of health 
care interactions, and that they can be as devastating or worse to patients and their families 
than injury due to natural illness or unprevcntablc accident. When injuries occur and arc 
caused by a breach in the standard of care, the AMA believes that patients are entitled to 
prompt and fair compensation.

This compensation should include, first and foremost, full payment of all out of pocket 
"economic” losses. The AMA also believes that patients should receive reasonable
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MICRA-typc reforms are cffeciive. especially at controlling non-economic damages. Several 
economic studies substantiate this point. One study looked at several types of reforms and 
concluded that capping non-economic damages reduced premiums for general surgeons by 
13% in the year following enactment, and by 34% over the long term. Similar results were 
shown for premiums paid by general practitioners and OB/GYNs. it was also shown that caps 
on non-economic damages decrease claims severity (i.e., amount of the claim) (Zuckcrman et 
al. 1990).

Another study published in the Journal of Health Politics, Policy and Law concluded that 
cups on non-economic damages reduced insurer payouts by 31 %. Gaps on total damages ‘ • 
reduced payouts by 38% (Sloan, et al. 1989). Another study concluded that states adopting •' 
direct reforms experienced reductions in hospital expenditures of 5% to 9% within three to 
five years. If these figures are extrapolated to all medical spending, a $50 billion reduction in 
national health spending could be achieved through such reforms (Kessler and McClellan, 
Quarterly Journal of Economics, 1997).

Further, as discussed above, a 2002 Congressional Budget Office study on H.R. 4600 (107th 
Congress) asserts caps on non-economic damages have been extremely effective in reducing 
the severity of claims and medical liability premiums. Conversely, a 1996 American 
Academy of Actuaries study shows that medical liability costs rose sharply in Ohio after the 
Ohio Supreme Court overturned a liability reform law in the 1990s that set limits on non- • 
economic damages. (Ohio recently enacted a new liability reform law.)

Furthermore, a Gallup poll released on February 5. 2003, show that 72% of those polled favor 
u limit on the amount patients can be awarded for pain and suffering. This Gallup poll is 
consistent with a 2002 survey conducted by Wirthlin Worldwide showing that three-quarters 
of Americans understand the detrimental effect that excess litigation has on our health care 
system. The Wirthlin survey shows that the vast majority of Americans agree we need 
common sense medical liability reform. In addition to the 78 percent discussed above who 
said that they are concerned about access to care, the survey found that:

'*■ 71 percent of Americans agree that a main reason health care costs are rising is because of 
medical liability lawsuits.

r  73 percent support reasonable limits on awards for "pain and suffering" in medical 
liability lawsuits.

r More than 76 percent favor a law limiting the percentage of contingent fees paid by the 
patient.

CONCLUSION

Physicians and patients across the country realize more and more every day that the current 
medical liability situation is unacceptable. Unless the hemorrhaging costs of the current 
medical liability system are addressed at a national level, patients will continue to face an
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Florida

THE MEDICAL LIABILITY CRISIS— A NATIONWIDE PROBLEM

• Women are facing waiting lists of four months before being able to get an appointment 
for a mammogram because at least six mammography centers in South Florida alone 
have slopped offering the procedure as a result of increasing medical liability insurance 
premiums. “This trend is troubling. There are a growing number of older people and 
less and less people to provide mammograms," said Jolean McPherson, a Florida 
spokeswoman for the American Cancer Society. South Florida Sun Sentinel. Nov. 4.
2002.' . ' - •

• Aventura Hospital in South Florida closed its maternity ward and cited $1,000 in 
insurance premiums for each delivery as the prime factor. Aventura is one of six
nr .rnity wards to close in recent months. Now, patients will be forced to drive to other 
counties and other facilities. “There may be waits getting into a labor-room floor," said 
OB/GYN Aaron Elkin, MD. Miami Herald. Oct. 19, 2002.

® "Without a doubt, access to health coverage is being affected. Some of our emergency
rooms are losing their effectiveness," said Dr. Greg Zorman, neurosurgery chief at 
Memorial Regional Hospital in Hollywood. His unit gets several patients a week from 
smaller ERs that have lost neurosurgery coverage. South Florida Sun Sentinel. February
5. 2003.

® Port Charlotte cardiologist Leonardo Victores. MD. left for Kansas in the face of 
medical liability premiums that were going to increase 100 percent. “He's moving to 
Kansas because that state has caps on malpractice awards." said colleague Mark 
Asperilla. MD. Sun Herald. Jun. J. 2003.

•  Despite having no malpractice claims or disciplinary actions on his record. Lakeland 
03/GYN John Kaelber. MD. was forced to close his practice and leave the state in the 
wake of insurance premiums that doubled. Lakeland Ledger, Nov. 21. 2002.

• More than 50 Bradenton patients had to postpone elective surgeries and more than 100 
office visits were canceled because two physicians were unable to obtain liability 
insurance. The insurer may leave the state altogether. Bradenton Herald,,Jan. 24, 2003.

•  After recently receiving notice of a premium spike coming in July 2002. Vladimir Gmja. 
MD. decided that he would "go bare" and drop all medical liability insurance coverage. 
Rates for the Hollywood, FL radiologist were to rise to SI 12,000 from $35,000 a year (a 
220% increase), mainly because oflitigation over mammograms. "No doctor wants to 
go bare." said Dennis Agliano. MD, chairman of the Florida Medical Association’s 
special task force on the Florida medical liability crisis. But with significant premium 
hikes in Florida for specialties like OB/GYN. neurosurgery, thoracic surgery, radiology 
and even primary care, "some doctors have no choice," he says. Some neurosurgeons in



l-armcr's Insurance has announced its intent to leave the state. Among other insurers. 
MAG is still writing policies, while Medical Protective and ProNational arc being very 
selective. FP1C, the largest medical liability carrier in the state, endorsed by FMA. is 
only writing very selectively. Both Clarendon and St. Paul have pulled out entirely.

According to the FMA’s General Counsel, Florida’s existing caps simply do not work 
and are never used. The caps only apply in cases where, the physician agrees to ‘. 
arbitration and in order for the case to go to arbitration the physician must admit 
liability. In addition, the original intent of this Florida provision was to have the crip 
apply to each incident, but it has been interpreted to apply to per claimant, which 
obviously also decreases its effectiveness. The lack of a straight cap is the primary 
reason for the current crisis in Florida. Unlike such States as Kansas. Florida, has not 
seen an increase in frequency of claims, but there has been an increase for severity in 
jury awards.

In a presentation before FMA, the medical liability insurance carrier. EPIC, presented 
facts that demonstrate the medical liability crisis in Florida. During 1975. there were 
380 health care lawsuits in Florida, resulting in $10.8 million injury awards and costing 
$1.5 million to defend. In 2000 there were 880 lawsuits alleging malpractice, resulting 
in awards of $219 million and costing $36 million to defend.

Dr. Oliver Bayouth says his medical-malpractice premiums are skyrocketing. The 
Orlando obstetrician is paying about $100,000 for insurance this year, up at least 25 
percent from two years ago. Frustrated. Bayouth says he is thinking about moving his 
practice out of Florida. Orlando Sentinel, January 20, 2002.

In South Florida, where insurers say litigation is the heaviest, ob/gyns pay as much as 
$202,949 a year-the highest rates in the country, according to Medical Liability 
Monitor, a Chicago-based newsletter. Orlando Sentinel, January 20, 2002.

Dr. Alan Appley, an Orlando neurosurgeon, moved his practice to Lafayette. Louisiana, 
last year in part to escape Florida's soaring malpractice rates. Orlando Sentinel. January 
20. 2002.

Dr. Joseph Boyer, an Orlando cardiologist, says his rates rose 64.6 percent, to $99,000. 
in 2002. Orlando Sentinel, January 20. 2002.

Central Florida Cardiothoracic Surgery in Orlando says it will pay about $140,000 to 
insure two surgeons in 2002. compared with about $54,000 last year. Orlando Sentinel. 
January 20, 2002.

Dr. Alexander Jungreis, an Orlando neurosurgeon, said his liability insurance premiums 
tripled this year. Orlando Sentinel. January 20, 2002.

American Physicians Assurance announced on July 17, 2002 that it is leaving the state



THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

Georgia

•  According to a Georgia Board for Physician Workforce study released in January 2003.
2.800 physicians in Georgia are expected to stop providing high-risk procedures to limit 
medical liability.

•  ‘ The study also indicated that 1,750 physicians reported that have stopped or plan to stop
providing ER coverage and 630 physicians plan to quit practicing or leave the state. - In 
addition, 1 in 5 family physicians and 1 in 3 OB-GYNs reported plans to step providing, 
high-risk procedures, including delivering babies.

• But numbers alone do not tell the whole story; there is a very human side to this crisis. 
For instance, although she is only in her first year of medical school al Medical College 
of Georgia, the liability crisis has already caused Thandeka Myeni, 26, to reconsider her 
preference for obstetrics, one of the specialties hardest hit by medical liability increases. 
"I definitely think it could be discouraging,” she said. The Augusta Chronicle. Nov. 13. 
2UU2.

•  Evans Memorial, a rural hospital in Claxton, decided to “go bare”—have no coverage at 
all—instead of paying what it considered an exorbitant medical liability premium, Only 
one insurer offered a malpractice policy for the hospital and its nursing home, and the 
annual premium for $1 million in coverage would have been $581,000. up from 
$216,000 last year. “We just thought it was outrageous.” said Eston Price. Evans 
Memorial administrator. The Atlanta Journal-Constitution, Oct. 7. 2002.

•  The largest hospital in the state's health system has bought a new policy—with a 
deductible of $15 million—covering 953-bed Grady Memorial, a nursing home and 
clinics. On each paid claim below that mark, Grady is responsible for every dollar. The 
$15 million deductible starts again with each claim. “Grady faces open-ended liability.” 
said Timothy Jefferson. Grady Health System executive vice president and chief 
counsel. The Atlanta Journal-Constitution. Oct. 7. 2002.

•  Knowing that malprackJce premiums were rising for everyone in the industry, Ty Cobb 
Health System CEO, Chuck Adams earmarked enough money for a 100 percent 
increase. The bill arrived by fax this summer, just 24 hours before a check was due. Not 
only was the insurance company increasing his deductible tenfold, but the premium 
jumped from $553,000 to $3.15 million -  a 469 percent increase. “We were numb.” said 
Adams, who eventually got an extension and another cheaper policy al $1.65 million. 
"There goes our expansions, like a renovation of the Hart County Emergency Room.”
The Atlanta Journal-Constitution, Aug. 11, 2002.

•  "Dr. Edmund Wright, a Fitzgerald family practitioner who performed Caesarian 
sections, has given up that part of his practice. His premiums quadrupled to $80,000 in
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THE MEDICAL LIABILITY CRISIS— A NATIONWIDE PROBLEM

Mississippi

• Although Mississippi enacted some medical liability reforms late last year, it is still too 
early to see if this will stem the exodus of physicians from the State. The reason: the 
Mississippi cap on non-economic damages has broad exceptions and the trial bar is 
looking for ways to get around its limits. In short, Mississippi remains in crisis.

® The Mississippi State Medical Association still estimates that the state could lose as 
many as 10 percent of its 4.000-4.500 physicians. ’

• Obstetricians in Mississippi still worry about what is going to happen to their patients 
who face longer trips to the hospital while already in labor. Women who used to walk or 
make a short drive for both prenatal visits and delivery now face a 45-minute drive by 
car to the only physician in their area who can still treat OB patients.

• Pregnant women who are considered high-risk, such as someone with diabetes, cannot 
be treated at the Kosciusko Medical Clinic because it is too risky for physicians, where 
seven physicians formerly practiced obstetrics and gynecology. Only three were 
predicted to remain in January 2003. The Clarion-Ledger, Aug. 26, 2U02.

• Only two neurosurgeons remain in practice in the Gulf Coast-area of Mississippi, and 
general surgeons are in short supply because of the state’s medical liability crisis. 
“Everybody is reduced to the same low level of trauma care that we had 20 years ago." 
said Steve Delahousey. vice president of operations at American Medical Response 
ambulance service. Jan. 29, 2003 Biloxi Sun Herald

• Neurologist Terry Smith. MD said he had applied with 14 companies, and Medical 
Assurance was his last hope to find coverage before his current policy expired on Aug.
4. 2002. His premium went from S55.000 a year to potentially $ 150.000 with a
SI32.000 tail to his old insurer. “I'm looking at writing a check for $300,000.” said 
Smith, who does brain surgery at three hospitals in Jackson and Harrison counties. 
Associated Press, July 11. 2002.

\  •

• Four rural hospitals in Ocean Springs faced closure, as their insurer. Medical Assurance 
Company of Alabama, was’not renewing their coverage because the insurer was leaving 
Mississippi.

• Greenwood Hospital -  the only trauma center in a 55-mile radius -  was unable to keep 
its Level-11 trauma center rating because area neurosurgeons have left, citing the high 
cost of liability insurance. Greenwood also has lost 2 of its 4 Ob-Gyns.

• At least 15 insurers, including St. Paul, have left Mississippi in the previous five years.



• In the northern half of the state last year there were nine practicing neurosurgeons: now 
there are just three on emergency call. The Wall Street Journal. May I. 2002

• In 1998. 227 Mississippians filed malpractice suits. Based on the suits filed during the 
first quarter of 2002, the Medical Association Company of Mississippi predicts over 550 
medical liability suits will be filed this year.

• Across the State, there is a veritable litigation explosion, in Jefferson County, for 
example, there are only about 9,740 residents - but the number of lawsuits filed in 1999 
numbered 10,000. A year later, in 2000, the number of plaintiffs on the docket increased 
to 27.000, or nearly three times the number of residents., The Washington Times. Max'
11. 2002. '
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THE MEDICAL LIABILITY CRISIS— A NATIONWIDE PROBLEM

Nevada

• In August. Nevada Governor Guinn called a special legislative session to address 
medical liability issues. In just four days, Nevada legislators enacted a meaningful 
liability reform bill.

• Unfortunately, while Nevada passed needed reforms, the crisis there has not yet been 
averted due to continued lack of availability and affordability of medical liability 
insurance. Insurers in Nevada have not yet reduced their premiums and physicians are ‘ 
still leaving the state, particularly in Southern Nevada:

» Why? Because the trial bar has threatened to institute legal challenges to this new law 
• that could thwart and delay its implementation. Without the full force and effect of 

reforms right now, the scenario that has crippled access to medical care in Nevada will 
continue.

• 60 percent of Las Vegas-area Ob-gyns have said they would stop delivering babies in 
2002 because of the out-of-control legal system and skyrocketing liability premiums.

• Las Vegas’ only trauma center, which treated more than 11.000 patients in 2001. closed 
for 10 days in July 2002 because it did not have enough surgeons to staff the center.

• When a trauma center closes, “some patients are going to die that wouldn’t die . . .  the 
quicker you're at the trauma center, the better chance you have of survival.” a Las Vegas 
surgeon told NPR. The next closest trauma center is at least 5 hours away.

• “There is an unavailability of [medical liability] insurance." said Nevada State Insurance 
Commissioner Alice Molasky-Arman. at a March 4, 2002 hearing where insurance 
officials testified they would no longer insure any new obstetricians, surgeons and other 
high-risk specialists.

• A Las Vegas Ob-gyn was forced to close her practice and leave 30 pregnant patients 
behind because.her liability insurance increased from $37,000 to $150,000 in one year. 
She now practices in Los Angeles and pays only $17,000. Some Nevada women have 
had to call as many as 50 Ob-gyns just to find one who is accepting new patients.

• Nevada ranks 5th among states with the highest physician liability premiums (at $94,820 
per year), but only 47th out of 50 states in the number of physicians for its population, 
according to me American College of Obstetricians and Gynecologists. An ACOG 
survey concludes that 6 out of 10 Nevada Ob-gyns will no longer practice obstetrics.

• "Approximately 100 Las Vegas physicians have already left Nevada to practice 
elsewhere, announced they will be closing their practices, or retire early because they
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THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

New Jersey

• A mulli-physician practice in Teaneck, NJ, was forced to layoff employees and reduce 
the number of deliveries it performed because of medical liability insurance premium 
increases of more than 120 percent. “All of my colleagues are experiencing the same 
pressures." said George Ajjan. MD. Bergen Record, May 22, 2(J02.

• .One out of every four, hospitals—nearly 27 percent—has been forced to increase. 
payments to find physicians to cover Emergency Departments. Physicians are 
increasingly reluctant to take on such assignments because of the greater liability 
exposure. Hospitals report that more and more physician specialties are being hit by the 
crisis. While a previous New Jersey Hospital Association survey in March 2002 found 
that OB/GYNs and surgeons were primarily affected, the new survey finds a deepening 
impact for neurologists/neurosurgeons, radiologists, orthopedists, general practitioners 
and emergency physicians. New Jersey Hospital Association, Jan. 28, 2003 news 
release.

• "We have as much to lose as they have,” said Joan Hamilton, a patient who attended a 
recent rally in New Jersey in support of her physician. Bergen Record. Oct. 6. 2002.

• Physicians, nursing homes and hospitals are all in jeopardy. Liability premiums for 
hospitals increased more than 150% over the past 3 years. A N.J. American Hospital 
Association survey found that nearly 2/3 of hospitals had one or more instances where 
physicians were forced out of medicine because of high premiums.

• 64.8 percent of all New Jersey hospitals said they have had physicians stop practicing 
medicine or plan to stop because of the state's liability crisis.

• New Jersey’s largest insurer, the MIIX company, declared May 9, 2002. it is getting out 
of the medical liability business. Previously. MIIX insured 7.000 physicians -  nearly 
40% of the state. MIIX previously left the medical liability insurance markets in Ohio, 
Pennsylvania and Texas, citing those states” out-of-control legal climates as an 
unacceptable business risk.

• After years of only a few large jury awards. New Jersey had 26 greater than SI million 
in 2001. and is averaging one a week in 2002, MIIX President Patricia Costante told the 
Philadelphia Inquirer June 4. New Jersey has no limits on non-economic damages in 
medical liability cases.

• New Jersey physicians are also facing difficulty finding new insurance because PHICO. 
which insured 9%. and St. Paul, with 6% of the market, have pulled out.



THE MEDICAL LIABILITY CRISIS— A NATIONWIDE PROBLEM

Now York

• New York physicians still pay, in most instances, the highest medical liability premiums 
in the country. Ob-gyns’ average premium is $144,973, according to the American 
College of Obstetricians and Gynecologists.

n New York continues, by far, to lead the country in total medical liability payouts, with 
$633 million total in 2000. That is 80% more than the state with the second highest 
total. Pennsylvania (at $352 million), artd 300% more than California (at $200 million). 
Average medical liability verdicts have skyrocketed recently, going from an average o f  
$1.7 million in 1994 to $6 million in 1999.

<* "The number of doctors leaving Erie County last year doubled from the previous year, a 
trend that continues in 2002,” wrote Donald Copley, MD, an officer of the Erie County 
Medical Society in Business First of Buffalo. “I’ve watched sadly as valued colleagues 
have left Erie County and even the profession. A competent young specialist recently 
quit doing high risk diagnostic procedures to become a business consultant. Several 
local obstetricians have stopped delivering babies to reduce their insurance expenses. A 
half dozen nationally-known doctors have quietly left Western New York. The number 
of doctors leaving Erie County last year doubled from the previous year, a trend that 
continues in 2002.” Buffalo Business First, April 15, 2002.

• The Medical Society of New York says the trend of physicians leaving New York State 
or retiring early is happening across the state.

• "The rising cost of malpractice coverage is becoming one of the most important factors 
driving inflation for physicians' services.” said a managing director of the Carlyle 
Group, the investment group for The New York Times.
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Ohio

• The Ohio Supreme Court has overturned three tort reform measures in the past 15 years. 
Following the state Supreme Court’s 1995 overturning of the stale's tort reforms, 
premium increases and jury verdicts began rising. Family physicians in rural areas arc 
increasingly no longer performing obstetrical services. Recently. Ohio again enacted 
medical liability reforms, but it is too soon to tell if the courts there will lei these reforms 
take root. • . . .

• Meanwhile, according to a recent Ohio State Medical Association survey, 79% of Ohio 
physicians reported an increase in their medical lawsuit insurance costs over the last two 
years, with an average increase of 41%. And 51% of Ohio physicians are contemplating 
early retirement, while 15% are considering or have relocated their practices, as a result 
of rising costs.

• Physician groups in Cincinnati are seeing increases between 20 and 100%. “1 expect this 
to get worse,” Ken Folz, CEO of Patient First, told the Cincinnati Business Courier.

•  According to Daniel J. McLaughlin, a vascular surgeon in Cleveland, some specialists in 
the region have seen their malpractice premiums increase 600 percent this year, and 
typical premiums for surgeons with just three or four years of experience have doubled 
or tripled, to from $50,000 a year to as much as $100,000 or more. Health Leaders 
Magazine, Sept. 2002.

• In July, Westlake oncologist Dr. Romeo Diaz was faced with an insurance premium of 
$80,000 -  double what he paid last year. He would have gone out of business had it not 
been for his patients, who raised the needed $40,000 to help Diaz stay insured. "At first 
I thought he was playing." said Kathy Fritsch. a patient of Diaz for 10 years. "But when 
he looked up at me, he was crying. He said his insurance rose from $40,000 last year to 
$80,000 this year. It used to be $20,000." Morning Journal, July 31. 2002.

•  Dr. William Hurd, chairman of the department of obstetrics and gynecology at the 
Wright State University School of Medicine, said the liability insurance issue already is 
driving young doctors out of tire Dayton area. "In the last two years, not a single one of 
our (OB/GYN) residents has set up a practice in Dayton, or even Ohio." Hurd said. 
Dayton Daily News, Aug. 28. 2002.

• The average jury verdict in Ohio was $11.7 million in 2001. In 2000. it was $8.6 
million.

• Physicians in Cleveland are being forced to lay-off staff and discontinue high-risk 
procedures, reported the Cleveland Plain Dealer February 18, 2002.



• “In the past two years, my medical liability premiums have increased more than 50%. I 
have no claims, graduated first in my medical school class, and was chief resident at 
OSU. 1 had been treating some of my chronic pain patients with acupuncture (medical 
research documents decreased pain and decreased inflammation with acupuncture). Due 
to the skyrocketing medical liability premiums, 1 will have to stop offering this treatment 
for these patients to try to decrease my costs of insurance.” -  A Columbus physical 
medicine and rehabilitation physician.

• • "My premiums increased significantly, but my reimbursement level is down because of
the Medicare cuts. In order to stay in practice, I had to float a loan from my pension 
fund. I am actively looking to leave this state. I know of one colleague who gave up his 
private practice and went to work at the local VA hospital, so they would’cover his 
liability premium. -  A Warren cardiologist.

• "This five physician practice recently had to give up obstetrics due to our rates. We have 
been committed to delivering full-range family practice...true womb to tomb medicine. 
We had to send our patients to local OBs. We and our patients arc devastated by this 
turn of events.” -  A Medina family practitioner

« "After a mad scramble to obtain insurance, it came down to 5:45 p.m. on the day before 
my insurance expired to obtain insurance. 1 was literally 15 minutes from having to close 
a practice that cares for over 4,000 people in this town.” -  A Coldwater family 
practitioner

• "We have an obstetrician-gynecologist retiring because his insurance company pulled 
out of Ohio. To buy a tail and the new policy would cost this man $140,000, which he 
couldn't afford to do.” -  A Rossford obstetrician-gynecologist.

• "1 was told two months ago that I will have no insurance after the 11lh of September. 1 
have had no claims filed against me.” -  An Akron general surgeon

• "My carrier has refused to cover me for bariatric procedures. 1 have had to turn patients 
away who need this service.” -  A Massilon general surgeon
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Oregon

Rura) families in John Day, Hermiston. and Roseburg counties. Oregon have cither lost 
obstetric care or have seen services drastically reduced. The Business Journal of 
Portland. Jan. 10, 2003.

•Only by dropping obstetrics were two Hermiston physicians able to afford their liability 
insurance premiums. “It’s something you don’t like to tell patients.” said Doug Flaiz. 
MD. The Oregonian, Oct. 29. 2002. t ’

"No one with $100,000 in debt from medical school wants to start a practice in a place 
where they could find themselves completely broke and having to pick up and go 
somewhere else to start all over again,” said Rosemari Davis, CEO of Willamette Valley 
Medical Center, who has seen three of her center’s family practitioners stop delivering 
babies. The News Register, Jan. 28, 2003.

In 1999. the Oregon Supreme Court overturned the State’s law capping non-economic 
damages. Since then, multi-million dollar claims have become commonplace, according 
to the Oregon Medical Association.

Since the 1999 decision, Oregon physicians are experiencing rapidly rising premiums 
and insurers becoming more reluctant to offer policies to physicians, such as Ob-gyns 
and surgeons, who perform high-risk procedures.

Recent jury verdicts include: $8 million. $8.5 million. $10 million and $17 million.

Rural patients in Oregon are being particularly hard hit. A small town clinic. Roseburg 
Women’s Healthcare, which delivered 80% of the babies for the area, closed its doors in 
May 2002 because its liability insurance was canceled after one large lawsuit. “We 
consider this a medical crisis for the community,” Mercy Medical CEO Vic Fresolone 
told the Associated Press.

• The Roseburg clinic physicians paid $ 17.000 per physician per year in 2001 for medical 
liability insurance and are now receiving quotes for $80,000-100.000 per physician.

• Oregon’s only academic health center -  the Oregon Health & Science Center -  reports 
fewer medical students are applying for its Ob-gyn residency positions. Ob-gyn 
residents elsewhere reportedly arc increasingly concerned about setting up practice in 
Oregon due to the state’s broken liability system.

A major liability insurer. Northwest Physicians Mutual Insurance Company, announced 
in 2002 it would not write new policies to obstetricians. Remaining insurers arc raising 
rates by 60% or more.
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Pennsylvania

•  According to the Pennsylvania Medical Society Alliance, 919 doctors have decided to 
leave the Keystone State or have scaled back their practices as premiums spiraled 
upward over the past three years. The Baltimore Sun, Feb. 5, 2003.

• Dr. Anthony Clay never thought he would have to leave Philadelphia. He has spent his 
whole life there—growing up and attending college, medical school, and residency to . 
become a cardiologist. He treats families he has known since boyhood. He likeS 
knowing where his patients live. work, and shop. All nine of his siblings still live there. 
But. Dr. Clay is leaving his practice in Philadelphia this Spring because of surging 
malpractice insurance rates. He is starting over in Delaware, where his insurance costs 
will drop from roughly $70,000 a year to $8,000. "It's been terrible," said Dr. Clay. 40. 
"In this field, you've been with the patient, and also the family, in some of their most 
life-defining moments - in the throes of a heart attack with no blood pressure. Wrongly 
or rightly, the patient credits you with being there when they weren't doing so well. You 
realize you've created a bond. I take that very seriously." Baltimore Sun. February 5.
2003.

• Brian Holmes. MD, is one of an estimated 18 percent of Pennsylvania neurosurgeons to 
have left the state, retired, or limited his or her practices because of the medical liability 
crisis. "It saddened me to move, but 1 had no choice. It was either move or go out of 
business." Philadelphia Business Journal. Sept. 25, 2002.

• After 25 years of practice, OB/GYN Michaei Horn, MD. stopped delivering babies in 
2002 because of the fear of getting sued. "It's just the potential, the not knowing if 
someone will seek an outlandish reward. I don’t want to expose myself or my family.” 
Burlington County Times. Oct. 2. 2002.

• Medical students are less likely to seek residencies in Philadelphia, and residents are less 
likely to stay and practice in the area because of "prohibitively high” medical liability 
insurance rates, according to Jefferson Medical College professor Stephen L. Schwartz. 
MD. Associated Press, Oct. -I. 2002.

% 0

•  OB/GYN Lawrence Glad, MD. used to deliver about 500 babies a year—40 percent of 
all the babies bom in Fayette County annually. After his premiums skyrocketed from 
$57,000 to $135,000, however, he closed his practice in the fall of 2002. Pittsburgh 
Business Times, Nov. 18, 2002.

•  Mercy Hospital chief of surgery Charles Bannon. MD, has watched numerous physicians 
leave Scranton and Lackawanna County—creating a shortage of surgeons, fewer 
medical school applications and residencies. "It will take generations to get back the 
quality of medicine in Philadelphia." Scranton Times. Nov. 20, 2002.



• 414 medical liability lawsuits were filed in Philadelphia County in February 2002 -  five 
times the average number filed during the month over the previous decade, reported the 
Philadelphia Inquirer.

• One-quarter of respondents to an informal poll conducted by the American College of 
Obstetricians and Gynecologists say they have stopped or are planning to stop practicing 
obstetrics.

• Statistics compiled for the Pennsylvania Medical Association by Caso Consulting
• indicate it costs $96,199 to cover an orthopedic surgeon in Pennsylvania, compared with 

$37,783 in Delaware, and $36,291 in New Jersey. Best's Insurance News. January •?,. 
2002.

• Howard A. Richter, a neurosurgeon and president of the Pennsylvania Medical Society, 
said a 2001 survey by the medical society showed that 72% of doctors have either 
deferred the purchase of new medical equipment or have not hired needed staff because 
of "sudden and sharp increases" in insurance rates. Best's Insurance News, January 21, 
2002.

o “To lower their risk and insurance premiums, doctors who normally would take on high-
risk medical procedures are opting not to do so. For example, we've seen 
obstetrician/gynecologists give up delivering babies. Virtually every medical liability 
insurance carrier increased their rates in recent years. From the beginning of 1997 
through September 2001, major liability insurance carriers writing in Pennsylvania 
increased their overall rates between 80.7 percent and 147.8 percent.’* York Daily 
Record, January 20, 2002.

• Driving premiums through the roof are excessive sums awarded in malpractice suits. 
Medical liability payments for physicians in 2000 totaled $3,908,1 13,303. York Daily 
Record, January 20, 2002.
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Texas

THE MEDICAL LIABILITY CRISIS—A NATIONWIDE PROBLEM

•  In the ' ‘Lone Star State” medical liability insurance premiums for physicians have 
skyrocketed as much as 300 percent in some regions and for some specialties, 
acccording to the Texas Medical Association. As a result, there is only one 
neurosurgeon serving 600,000 people in the McAllen area.

• In the past two years, four South Texas patients with head injuries died before they could 
be flown out of the area for medical attention. As reported in a July 10.2002. article in 
The Courier, a community family practice clinic in Conroe (just north of Houston) was 
recently forced to turn away half of its normal patient load because its liability insurance 
provider would not provide coverage while ‘‘highly lawsuit-risky obstetrics training was 
conducted.”

Even though the Texas legislature has passed medical liability reforms, the Texas 
Supreme Court has regularly overturned them.

Medical liability premiums were expected to increase by at least 20 percent and perhaps 
as much as 75 percent in 2002. according to the Texas Department of Insurance. San 
Antonio Express-News, April 8, 2002.

In 1999. 17 companies offered malpractice coverage to doctors in Texas. Today, the 
field has dwindled to only four, and Texas is considered the least profitable state for 
liability carriers. The Dallas Morning News. September 1,2002.

Moreover, premiums this year have climbed at triple-digit rates for many of Texas'
36,000 physicians. That's on top of double-digit increases in prior years. Now it’s not 
uncommon for doctors in high-risk specialties such as trauma surgery, emergency 
medicine, and orthopedic surgeries and obstetrics to pay more than $ 100.000 annually 
for coverage. This means that some 6.100 Texas physicians are scrambling to find 
liability insurance.

The Doctor’s Company, a national insurer, told the Dallas Morning News the company 
is selective about which types of physicians it will cover. “Texas is a very dangerous 
venue, and we don’t really encourage . . .  [growth] from there -  not without tort reform.” 
said senior vice president Jack Myer.

In South Texas, one jury awarded $43 million to a woman who claimed a diabetes drug 
damaged her liver, while another gave $15 million to three women who received faulty 
hip implants. The Wall Street Journal. May 1. 2002.

6 of every 7 medical liability claims in Texas are closed with no fault found on the 
doctor's part. Nonetheless, tens of millions of dollars are spent fighting these cases.
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In Texas, aboul 85 percent of cases are closed without payment to plaintilT. yet they still 
cost money to resolve, said Texas Medical Liability Trust president W. Thomas Cotton. 
The Dallas Morning News, January 20, 2002.

Insurance carriers in Texas paid more than $381 million in claims in 2000. according to 
the Texas Department of Insurance-costs passed on to policyholders. That's an 87 
percent increase since 1995. Nationally, the median malpractice award more than 
doubled from 1994 to 1999. to $800,000. The Dallas Morning News, January 20. 2002.

Texans filed.4.501 claims in 2000. up 51 percent from 1990, according to the Texas- . 
Medical Examiners Board. More troublesome is the rise in expenses-involved in- 
resolving a case. Each claim cost an average of $68,681 to litigate in 2000, compared 
with $46,079 in 1995. The figure does not include the amount of settlement or award. 
The Dallas Morning News, January 20, 2002.

Meanwhile, physicians in the Rio Grande Valley are in crisis, said Texas Medical 
Liability Trust president W. Thomas Cotton. An OB-GYN in North Texas pays $47,500 
annually for $500,000 in coverage, while his Rio Grande Valley counterparts pay 
$82,300. Neurosurgeons pay even higher premiums. The Dallas Morning News.
January 20, 2002.

Seven in 10 Rio Grande Valley doctors have had medical liability claims filed against 
them. A February 2001 survey by the Texas Medical Association found that 1 in 3 
Valley doctors say their insurance providers have stopped writing liability insurance.
The Dallas Morning News, January 20, 2002.

In Rio Grande Valley, half of the physicians admitted to being inclined to leave the area 
or to retire, according to a survey conducted in February 2001 by the Texas Medical 
Association. Many doctors in the Valley said they profile patients and refuse to treat 
some, because they fear the patients arc prone to sue. They said they deny care for 
people who pay with cash, because the patients are most likely poor and may look at a 
lawsuit like a lottery opportunity. Some physicians are even hesitant to respond to a 
"code blue," which indicates a medical crisis, in a hospital. Dr. Carlos Cardinez. a 
gastroenterologist in McAllen, said he doesn't want to respond anymore because of the 
legal uncertainty. The Dallas Morning News. January 20, 2002,

Increases in medical practice costs have outstripped revenue increases over the last 10 
years, according to the Medical Group Management Association's 2000 cost survey. 
Operating costs for multispecialty groups went up an average of 35 percent over the past 
10 years, while revenue increased 21 percent over that same period. The Dallas Morning 
News, January 20. 2002.
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Washington

• “There is a growing crisis in medical malpractice in Washington state and nationally.'’ 
state insurance commissioner Mike Kriedler said in an April 2002 news release.

•  "Patients in many communities are finding that their physicians have either started 
limiting their services or have closed their doors completely due to rising malpractice 
premiums," said Dr. Maureen Callaghan, president of the Washington Slate Medical 
Association. PR Newswire, Feb. 3, 2003. . ' *

• "1 went through my mourning and my grieving, and now I have to find a place for my 
1380J patients," said a South Send internist who has not been sued but can no longer 
afford liability insurance coverage.

• The cost of medical malpractice insurance has soared so high that Mount Vernon 
obstetrician Robert Pringle, MD, has stopped delivering babies, according to the Puget 
Sound Business Journal.

• So have his two colleagues at the North Cascade Women's Clinic, and so have others. . 
"Of the nine obstetricians in our community, six have stopped delivering babies or left 
the area." Pringle said.

•  When he began his practice 20 years ago. Pringle paid a Dremium of 51.000 for medical 
malpractice insurance, which covers physicians against claims of injury resulting from 
negligent medical care. "Now it's in the neighborhood of $60,000," he said. "From an 
economic standpoint, you would have to be a lunatic to continue private practice of 
obstetrics." Puget Sound Business Journal.

• The severe premium hikes besetting many doctors "could not come at a worse time." 
said Dr. Sam Cullison. president of the Washington Slate Medical Association. Cullison 
said the high cost of malpractice insurance has combined with low reimbursement rates 
from Medicaid, Medicare and private insurers to clamp many doctors in a financial 
squeeze. As a result more physicians are retiring early, or leaving the Slate, he said.
Also, it’s increasingly difficult to recruit doctors from other states." Puget Sound 
Business Journal.

•  "Everyone is in the same situation in terms of increasing premiums, increasing overhead 
and decreasing reimbursement." said Olympia neurologist Maureen Callaghan, MD.
"The final end point." she added, "is that people are not to be able to get in to see a 
doctor." Puget Sound Business Journal.

® During the past five years, medical liability premiums paid by orthopedic surgeons 
increased 30 percent, to nearly $40,000. and premiums paid by family physicians who
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West Virginia

•  The "Mountaineer State” was one of the first states to experience wide-spread medical 
liability insurance problems.

• According to the West Virginia State Medical Association, some 100 doctors have 
already retired early or moved out of the state within the previous two years.

• • * •( ’ *
• That has helped drive 1 out of every 20 doctors out of West Virginia or into early

retirement in the past two years. CNN, Jan. 2, 2003.

• General surgeon Gregory Saracco, MD, only 49 years old. was forced to borrow money
twice in 2002 to pay $73,000 for his liability insurance. His premiums for 2003 are 
expected to rise to $100,000. He is considering leaving West Virginia and while he has 
taken time away from his practice this year to decide what his options are, he said "my 
job is to help people—I couldn’t drive past an accident on the road and not stop. I don’t 
know any doctor that could.” Associated Press, Jan. 2, 2003.

• Although orthopedic surgeon George Zakaib, MD, was raised and went to school in 
Charleston, WV, he and his family left because of the state’s medical liability crisis. Dr. 
Zakaib’s premiums had increased to $80,000 plus $94,000 in "tail” coverage.
Charleston Daily Mail, July 27, 2002.

• Fourth-year medical school student Jennifer Knight isn’t sure she'll stay in West 
Virginia. The Charleston Area Medical Center says fewer medical students are applying 
to its residency programs, and fewer students are applying to Marshall University’s 
medical school. "1 think the problem is, we have too many frivolous lawsuits." said Ms. 
Knight. Sunday Gazette-Mail, Nov. 24, 2002.

• The state legislature has been trying for more than a year to come up with a solution that 
will prevent more physicians from curtailing services or leaving the state. A state 
medical association poll found that 40% of the State's doctors are considering similar 
action to stop practicing or leave the State.

• "It’s a ‘code blue’ emergency" threatening the state's trauma centers and other health 
care services in the state, WVSMA President Ahmed D. Faheen. MD, told The New York 
Times.

• Wheeling, West Virginia, has no remaining neurosurgeons, forcing closure of its only 
trauma center. Trauma patients must be flown by helicopter for care elsewhere.

• Across the State, the pattern is the same, trauma centers are closing or headed in that 
direction, and there is incredible difficulty in recruiting high-risk specialty residents.
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Alabama

• The severe liability crisis in the neighboring States of Mississippi. Georgia and Florida 
has not left Alabama untouched.

• Atmore Community Hospital has had to close its maternity ward because of soaring 
medical liability premiums, forcing pregnant mothers to travel 15 miles to the nearest 
hospital with an obstetrics department. ’ .

Arizona

• Arizona has not been immune to the medical liability crisis. Serious access problems are 
already developing.

• The Copper Queen Community Hospital, was forced to stop delivering babies in January 
after a group of family physicians said they could no longer afford medical liability 
insurance.

• Pregnant mothers in this part of Arizona must now travel over 35 miles to the nearest 
hospital -  the only hospital left in that County that is still delivering babies.

Connecticut

® The crisis may be spreading to Connecticut as evidenced by the recent decisions of 28 
OB/GYNs to stop delivering babies.

• Some OB/GYNs in Connecticut are now paying between $ 120.000-$ 160.000 per year in 
insurance premiums, according to state medical society executive Tim Norbeck.

•  Connecticut already is on a "watch" list issued by the American College of Obstetricians 
and Gynecologists. Hartford C 'ourant. Jan. 3, 2003.

•  The average payment made by one of Connecticut's major insurers to resolve a claim 
rose from $271,000 in 1995 to $536,000 in 2001.

• OB/GYN Jose Pacheco, MD's. insurer stopped offering medical liability insurance, and 
he had to seek another carrier. I lowcver. because of the high cost of new insurance— 
estimated around $60.000—combined with "tail" coverage of $80,000. Dr. Pacheco 
retired after a 27-year career. Hartford Courunt. Nov. / 7. 2002.



• A recent survey completed by the Missouri State Medical Association found that 31.4 
percent of the responding physicians were considering leaving their practice, and 28.6 
percent said they would consider limiting their practice because of rising liability 
insurance premiums.

• This same survey showed an average premium increase for medical liability insurance of
61.2 percent for 2002, on top of a 22.4 percent average increase last year.

• Neurosurgeons in Kansas City are facing an increase in premiums of $ 12.000 to $42,000 
this year, with further increases expected next year.

• The 2002 premiums for Ob-gyns have increased by as much as $50,000 from 2001 .’ 
Again, further increases are expected next year.

• According to a separate survey by the Metropolitan Medical Society of Greater Kansas 
City. 40% of practices are looking for new coverage because their insurer has stopped 
writing medical liability coverage.

• Predictably, an access crisis to needed health care is developing. The St. Joseph Health 
Center in Kansas City recently lost another trauma doctor. It is now down to three. The 
situation is even worse because a local nearby trauma center has been virtually shut 
down, meaning St.Joseph’s must treat double the number of patients, and it is having 
trouble finding other surgeons willing to cover trauma.

• According to the Si. Louis Business Journal, access issues are spreading. Dr. John 
Anstey. an obstetrician/gynecologist, recently faced a difficult choice. He knew he had 
to cut expenses after learning his medical malpractice insurance premium, which cost 
about $26,000 this year, would jump to $50,000 next year. Consequently, he closed his 
office in St. Ann effective July 30lh. Previously, Anstey and his partner. Dr. Fred 
Monterubio, Jr., deliver about 400 babies a year through their practice, St. Ann 
OB/GYN. As a stopgap measure. Drs. Anstey and Monterubio were forced to move 
their practice to a hospital-based setting where they await news of their 2003 premium 
by October.

• The current medical liability insurance market in Missouri is extremely tight, with at 
least three insurers having pulled out of the market over the past year.

• Intermed Insurance Company, based in Springfield, is the largest provider of medical 
liability insurance coverage in Missouri. The Missouri Department of Insurance said the 
company had a 34 percent market share in 2001. The company imposed an 18 percent 
hike, effective July 1, and also put a moratorium on writing new business in Missouri.

• Andy Bennett, president and chief executive of lntermed, said rates went up because the 
severity, or average amount paid per settlement or verdict, has continued to go up fairly 
dramatically in Missouri. St. Louis Business Journal.
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• The World ciics the example of a Tulsa pediatrician whose malpractice insurance 
doubled this year. The Oklahoman. July 17, 2002

• Oklahoma pediatricians have far less to worry about than the Stale’s obstetricians and 
surgeons, whose rates in Oklahoma in 2003are expected to rise by 25 percent to 30 
percent, says the Oklahoma State Medical Association.

Sout h Ca r o l i na  . . .
•»  r  * r

•  The medical liability crisis is rapidly spreading to the.Palmetto State-.-

• A 10-physician OB/GYN group in Columbia had to take out a $400,000 loan this year to 
continue to provide OB services and pay malpractice premiums.

•  In rural Oconee County, just four physicians deliver babies now, down from 11 
physicians one year ago.

• A family practice group in Seneca was forced to drop OB coverage for four of their six 
physicians because of skyrocketing premiums. There are currently a total of four 
physicians in Seneca treating pregnant women.

•  A solo practitioner practicing geriatrics in Charleston has had to quit treating patients in 
nursing homes because of high premiums.

Tennessee

• Professional liability premiums for physicians in Tennessee have been steadily rising in 
recent years.

• According to State Volunteer Mutual Insurance Company, "which covers most 
practitioners in Tennessee, premiums have increased by 45% over the past three years, in 
order to keep up with rapidly escalating losses in medical liability lawsuits.

* •

•  Only approximately 4% of this 45% increase was related to lower investment yield, with 
the remainder being due to increasing medical malpractice losses. (State Volunteer 
Mutual insurance Company is a policyholder owned mutual company with no outside 
investors).

• In recent years both juries and judges in Tennessee have made multi-million dollar 
awards for non-economic damages, over and above a patient’s actual economic losses.
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A case in point is Manuel Belandres, MD, a general surgeon who was is in the twilight 
of his career but still practicing until recently when he was unable to obtain tail 
coverage. He subsequently closed his practice rather than expose himself to open-ended 
future liability.

In Virginia’s western border, many physicians are no longer treating West Virginia 
patients who cross the State-line due to aggressive personal injury attorneys 
attempting to bring suit against Virginia physician in West Virginia courts. This has 
further aggravated the access problem for pregnant West Virginia Medicaid patients, in 
particular, and their access to needed care.
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A. Recurrence of an Old Problem?

1. The medical liability insurance system experienced a period of crisis in the 
early 1970s, when several private insurers left '.he market because of rising 
claims and inadequate rates.

2. This exodus of capacity resulted in an availability crisis and created an 
affordability issue for those physicians and hospitals lucky enough to find 
insurance.

3. Over the next fifteen years, various attempts were made to ease the 
explosion in claims costs: tort reform, increased diagnostic testing, 
improved peer review and increased communication between physicians 
and patients. Aggressive campaigns to reform state laws governing 
medical liability lawsuits began in the 1970s and were successful in a 
number of states including California, Louisiana, Indiana and New Mexico.

4. These efforts appear to have had a positive impact. The number of claims 
dropped. The severity of verdicts, in the form of the dollar amount, has 
continued nationwide except for the states that effected reforms

5. Relative to those states which did not enact tort reforms, the per capita 
supply of physicians increased in those that did.1

B. Second PLI Crisis: 1980s

1. During the 1980s, the second crisis -  one of affordability -  shook the 
industry, as claim frequency and severity increased again and premiums 
rose rapidly.

2. The affordability crisis had a dramatic effect. Physicians in specialties such 
as obstetrics and gynecology cut back on high-risk procedures and high- 
risk patients to reduce their risks and hold down their premiums.

3. Some physicians closed practices in states where the risk of being sued 
and the costs of premiums were especially high.

C. The Current Liability Crisis: Trends in Jury Awards

1. Recent data from Jury Verdict Research reported in the 2002 edition of 
Current Award Trends in Personal Injury, illustrate the problem as it exists 
today.2

2. The median medical liability award in medical malpractice cases jumped 
176 percent from 1994 to 2001, topping $1 million.3
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3. The average award reached $3.9 million in 2001 *
4. But plaintiffs lost the majority of their cases that went to a jury. Overall, 

pla in tiffs won ju s t 30.5% o f medical lia b ility  cases in  2002.5 Of the 7% of 
claims that went to jury verdict, the defendant won 82.4% of the time. 6

5. However, physicians who win at trial still have large fees to pay for their 
defenses.

a. Defense costs averaged $77,135 per claim in cases where the 
defendant prevailed at trial. And in cases where the claim was 
dropped or dismissed, costs to defendants averaged almost 
$16,307.7

6. The frequency of very large awards is increasing.

a. In the period 1995-1997,36% of all verdicts that specified 
damages assessed awards of $1 million or more. Over the next 
two years, the relative frequency of these awards increased to 
43%. By 2000-2001, 54% of all awards were for $1 million or 
more. 25% cf all awards exceed $2.7 million.8

b. According to a recent study by the Blue Cross/Blue Shield 
Association, plans in crisis states believe that inappropriately 
large jury verdicts are the primary factor contributing to 
increasing malpractice premiums. Non-crisis states attributed the 
increases mostly to increased patient litigiousness. *

D. The Current Liability Crisis: Access to Care

1. A February 2003 poll shows that eighty-four percent (84%) of Americans 
fear that skyrocketing medical liability costs could limit their access to 
care.10

2. More than 26% of health care institutions have reacted to the liability crisis 
by cutting back on services and/or eliminating some units.11

3. The Blue Cross/Blue Shield survey also shows that rising medical 
malpractice premiums are causing access and cost problems in crisis 
states. Access problems are beginning to surface in the remaining states 
as well.12
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E. The Current Liability Crisis: Costs

1. Altogether, medical liability adds $60 billion to $108 billion to the costs of 
health care each year-which means higher health insurance premiums 
and higher medical costs for all Americans, according to estimates in a 
recent U.S. Department of Health and Human Services report.19

2. On September 25,2002, HHS issued an update on the medical liability 
crisis. This update reported on the results of a survey conducted by 
Medical Liability Monitor (MLM), an independent reporting service that 
tracks medical professional liability trends and issues. According to MLM, 
the survey determined that the crisis identified in HHS's Juiy report had 
become worse.14 The federal government reported that:

The cost of the excesses of the litigation system are reflected in 
the rapid increases in the cost of malpractice insurance 
coverage. Premiums are spiking across all specialties in 2002.
When viewed alongside previous double-digit increases in 2000 
and 2001, the new information further demonstrates that the 
litigation system is threatening health care quality for ail 
Americans as well as raising the costs of health care for all 
Americans, (emphasis added)15

3. HHS also believes that excessive medical liability adds $47 billion annually 
to what the federal government pays for Medicare, Medicaid, the State 
Children's Health Insurance Program, Veterans’ Administration health care, 
health care for federal employees, and other government programs.19

4. Evidence that the litigation system is broken, and that the medical liability 
crisis is growing, is further established in a study released by Tillinghast- 
Towers Perrin on February 11,2003.17 Tillinghast reported that “The cost 
of the U.S. tort system grew by 14.3% in 2001, the highest single-year 
percentage increase since 1986," which is “equivalent to a 5% tax on 
wages." This is the only study that tracks the cost of the U.S. tort system 
from 1950 to 2001 and compares the growth of tort costs with increases in 
various U.S. economic indicators. Some of the key findings of this study 
are stunning:

a. The U.S. tort system is a highly inefficient method of
compensating injured parties, returning less than 50 cents on the 
dollar to people it is designed to help and returning only 22 cents
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b. As of 2001, U.S. tort costs accounted for slightly more than 2%
of GDP, signaling an increase after a 13-year decline in the ratio
of tort costs to GDP.20

c. While the cost of the U.S. tort system has increased one 
hundred fold over the last fifty years, GDP has grown by a factor 
of only 34.21

d. Medical malpractice costs have risen an average of 11.6% a 
year since 1975 in contrast to an average annual increase of 
9.4% for overall tort costs, outpacing increases in overall 
U.S. tort costs.22

5. The vast majority of medical liability claims, almost 70%, do not result in 
any payments to patients.23 Fewer than 1 % of cases result in trial victories 
for plaintiffs.24

6. Blue Cross/Blue Shield plans nation-wide report that approximately half of 
the plans expect ob/gyn and surgical fees to increase as a result of 
increased professional liability premiums. This was expected in both crisis 
and non-crisis states.25

7. Patients are aware of the impact of lawsuits on healthcare costs. Seventy- 
one percent (71%) agree that medical liability litigation is driving up 
healthcare costs.

8. Health care consumers acknowledge the impact of rising insurance 
premiums on overall healthcare costs. An April 2002 
PricewaterhouseCoopers study “The Factors Fueling Rising Healthcare 
Costs" concluded that litigation accounted for 7% of the increase in rising 
costs of health insurance premiums. “Litigation" includes the effects of 
defensive medicine, malpractice premiums, risk management and 
reinsurance, outsized awards and legal costs, and class action lawsuits.27

F. The Current Liability Crisis: Defensive Medicine

1. Defensive medicine practices include unnecessary tests and treatments
that are performed to help avoid lawsuits.

to compensate for actual economic loss.18

19 Id. at 3.
20 Id. at 4.
21 Id. at 11.
22 Id. at 18.
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a. A majority (59%) of physicians believe that the fear of liability 
discourages open discussion and thinking about ways to reduce 
health care errors.2*

b. Three-fourths (76%) of physicians believe that concern 
about medical liability litigation has negatively affected their 
ability to provide quality care in recent years.fl

2. Defensive medicine wastes tens or hundreds of billions of dollars on 
unnecessary and harmful medical care.

3. Of Blue Cross/Blue Shield plans surveyed, those in crisis states are two
and a half times more likely to identify defensive medicine as “already a 
very serious problem" in relation to cost increases.30 For the rest of the 
states, over half of the Blue Cross/Blue Shield plans feel it is an “inevitable" 
problem.31

G. Activity in the Crisis States

1. The federal government update highlights that liability insurance rates are 
escalating faster in states that have not established reasonable limits on 
unquantifiable and arbitrary non-economic damage awards. The 
government's report states that:

. . 2001 premium increases in states without litigation reform 
ranged from 30%-75%. In 2002, the situaiion has 
deteriorated. States without reasonable limits on non­
economic damages have experienced the largest 
increases by far, with increases of between 36%-113% in
2002. States with reasonable limits on non-economic 
damages have not experienced the same rate spiking.
(emphasis added)

2. The Current Liability Crisis: The Crisis States32

a. The AMA has identified the following nineteen states currently 
experiencing a medical liability crisis: Arkansas, Connecticut, 
Florida, Georgia, Illinois, Kentucky, Mississippi, Missouri, New 
Jersey, New York, North Carolina, Ohio, Oregon, Pennsylvania, 
Texas, Washington, Nevada, West Virginia, and Wyoming.

b. Twenty-five states have the potential to be deemed “in crisis."

c. Only 6 states are considered stable: California, Colorado, New 
Mexico, Louisiana, Wisconsin, and Indiana. Even in some of

28 H u m p h r e y  T a y lo r ,  D a v id  K ra n e ,  A m y  C o t t r e a u  &  D ia n a  G r a v i tc h ,  Common Good Fear o f Litigation Study The 
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these states, there are indications that problems are beginning to 
develop.33

3. The Blue Cross/Blue Shield Association concludes that the “medical 
malpractice insurance crisis is threatening healthcare affordability and 
access to care." (Eighty-eight percent of plans agree.)34

a. Blue Cross/Blue Shield recognizes the AMA designation of 
“crisis" states and acknowledges the impending problems of 30 
other states.35

b. The Blue Cross/Blue Shield study validates the conclusion that 
reduced access to care is a result of the current medical liability 
crisis.

i. Fifty-six percent (56%) of Blue Cross/Blue Shield plans 
in crisis states respond that physicians are refusing 
some high risk procedures, (in non-crisis states 32% of 
plans report this finding.)38

ii. Fifty-six percent (56%) of Blue Cross/Blue Shield plans 
in crisis states report that physicians are leaving practice 
or retiring. (The response in non-crisis states is 42%.)37

iii. Almost 1/3 of the Blue Cross/Blue Shield plans in crisis 
states state that physicians are moving practices out of 
state. (In non-crisis states, 1/5 of plans report that 
physicians are moving out of state.)38

4. Nevada

a. The only trauma center in Las Vegas -  one of the busiest in the 
nation -  closed for 10 days this past summer when orthopedic 
surgeons couldn’t afford professional liability insurance. The 
CEO of the hospital warned the public to “Drive home 
carefully.”38

b. In Nevada, recent legislation providing a cap on non-economic 
damages provides hope that the situation will improve. 
Unfortunately, the cap on non-economic damages is applied per 
physician, per claimant and not per incident. Thus, multiple caps 
can be allowed in a single event.40

c. According to a survey of physician members conducted by the 
Nevada State Medical Association, 76 specialists have closed 
their practices because of the cost of malpractice insurance. An

33 Id .
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additional 126 physicians are “seriously considering" or In the 
process of closing their doors.41

5. Pennsylvania

a. The crisis in Pennsylvania began in 1996. At that time, there 
was a 100% emergency surcharge by the state’s Medical CAT 
Fund. Then, from 1997 until 2001, premiums of major private 
insurance carriers in Pennsylvania rose between 80.7% and 
147.8%. In 2002, the increase in filed premiums ranged from 
40% to 50.3%. For 2003, similar increases were filed.

b. Mercy Hospital in West Philadelphia and Methodist Hospital in 
South Philadelphia closed their maternity wards in the summer of
2002.

c. In the Philadelphia suburbs, Brandywine Hospital closed its 
trauma center and Paoli Hospital dosed its paramedic unit. In 
January, Abington Memorial Hospital “temporarily suspended" its 
trauma center because there weren't enough on-call surgeons 
who could afford liability coverage.

d. Radiologists specializing in mammography are among those 
hardest hit: the loss of radiologists in the state has resulted in 
waiting periods for routine mammographies of up to eight 
months.42

e. In the past five years, eight companies have stopped offering 
medical liability insurance here, with only two remaining.

6. Florida

a. Aventura hospital, a medical center located near Miami, stopped 
providing maternity care. Each birth at the medical center cost 
the hospital $1,000 in insurance premiums. The obstetrics 
program had lost $3.5 million over six years.

b. Palm Beach Gardens Medical Center is a leading provider of 
brain and spinal surgery. Yet, this hospital has several weeks, 
every month, when there is no neurosurgeon on-call to treat 
emergency patients. The hospital, like so many others, has 
found it increasingly difficult to locate neurosurgeons to cover the 
emergency department. The physicians are not able to afford 
the cost of medical liability coverage.

c. Finally, there's Orlando Regional Hospital which reports that the 
average wait time for women seeking mammography rose from 
20 days in 2000 to 150 days in 2002. Many radiologists could 
not find or afford the necessary liability insurance. In a recent 
survey of Palm Beach, Miami Dade and Broward Counties, 7 of 
the 29 radiologists said they had stopped reading mammograms, 
and 8 others are considering this possibility.

41 Ryan Pearson, 76 Medical Practices have Closed, ASSOCIATED PRESS, Jan. 30,2003.
42 J. ECON. COMM., supra note 1, citing to Marian Uhlman, Shortage o f  Radiologists, Technologists Creating Long 
Waits, Ph il . In q ., Feb. 11,2003.


