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Medical Professional Liability Insurance

The Crisis Continues

Over the pest four yaars, ghysicians in many parts of tre
coutry and in many Soecialties have faoed large and
repeated inoreesss in their medical professiaal lishility
insurance (PLI) premiums. The inmpact of these rate
inoressss on patiats”aoess o care, though diffiault

1o qatify, sultnately pradicizble. With a sigiificat
proportion of payments constrained according to the fee
schedulles of public and prinvate payors,dhysicians who
cannot pess these asst inoreesss thirough 1o payors irsteed
look forways to limit treir kel lishility exposure inways
thet may tend 1o reduce patiats” aooess o medical Gare.

Although anecdotes and suney data document many
instancss inwhich physicians have shut down their medical
prectices tenporarily, stopped performing high usk
procedures, or permanently relocated their practicess (@O
interd 0 do ) in response o the PLI aisis, ratioal data
sts tend 1o be of limited value in quantifying those effacts
and the degree towhich they iInpair patiats” aoess O
aitical medical sarviess. Honvever, the best aaileble
evidence indicates the continuation of adverse laility
trads and trelr adverse impact on palias” aoess o ;e
Secifically, those conditions thet contribute 1o the aurrent
awsss, including escalation in jury avards, indemity
payments, and PLI premiums, have persisted or insome

Gees, further deteriorated. Ac the same tine, new evidence
lirks changes In the geagraghiical distribution of physicians
o \variation in lcal rtenviroments, hinting at the
retture of the relatioship between the way our kel system
apportions lichility for adverse medical outcames, on the
one hand, and patiets™ aoess to Gare, on the otter.

Escalating PLI Manual Rates cud Increasing
Geographical Rate Variation

Prysicians experienced a fourth consecutive year of lare
rate inoeesss that disproportionately affected seecific
secialties and markets, Markets instates ladking effective
tort reforms tended 1o exqerience both the highest rates
G&hibit D and the lagsst rate imaeeses. Though many
amiers raisd rates aacss dll gcialties, the lagest rate
inreesss In adsolute terms were experienced by secialists,
such as dstetricians/gyrelagists, who perform highrisk
procedures or serve-high risk populations. PLI ratss in
California, which has capped malpractice anards for
non-economic damages at $250,000 since 1976, have
remained far below those of otherwise comparable
markets in states that do not have caps on non-economic

damages (Bhibit 1),

Hedlh (are Frendd Trads is a periadic repart intended to provide tirely arglysis of a variety of netional ddlawidely usad lo shepe pdlicy and pdlitical debetes an
sodosooaic issLes of interest lo the AVA and the Federation. The feature tapc of this edition of Trats is Medicd Prdfessiondl Lighillity InsLrance. Far nore inforretion

visit our Vieb silo al www.anla-assn.org/90/heolthpolicy
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Exhibit 1: Manual Malpractice liability Slate Ranges by Specialty by Geography as of July, 2003

Low High

Intemists
Florida (Miami and A. Laueerdalc aress) $30,557 $65,697
Michigan (Cetroit areg) 33,514 50,063
Ilirois (Chicago ares) 27,836 41,238
Texas (Callas and Houston aress) 15,122 34,346
Pemnsylvenia Fhilacelphia ares) 24,546 29,667
Ohio (Cleveland and Cincinnati aress) 11,445 25,013
Nevada (Las Veges aen) 19,273 23,620
New York (New York City and Long Islad aress) 17,974 23,228
Califomia (Los Ageles) 9,510 12,668
General Surgeons
Florica (Miami and Rt Lauderdalle aress) 108,473 226,542
Michigan QCetroit ares) 106,839 14,165
Permsylvenia (Fhillacklphia areg) 100,119 131,348
Texas (Callas and Houston arees) 50,428 109,668
Ilirois (Chicago aes) 85,197 98,319
Ohio (Cleveland and Cincinrati arees) 44,256 93,064
Nevada (Las Vegas ares) 69,949 85,024
New York (New York City and Long Islad aress) 57,423 74,211
Califomia (Los Angeles) 26,600 58,830
Obstetricians/Gynecologists
Florida (Miami and Rt laudeidalc aress) 154,670 249,19
Michigan Cetroit ares) 133,913 154,165
Pemsylvenia (hillacelphiia ares) 128,114 152,730
Ilirois (Chicago aes) 130,035 147,023
Nevada (Las Vegas ares) 88,586 141,704
Texas (Callas and Houston arees) 71.611 131,601
New York (New York City and Long Islad areess) 95,837 123,853
Ohio (Cleelad and Cincimati aress) 60,138 120,275

45,530 77,814

Califormnia (Los Ageles)

Source: Medical Liabiity Monitor VA, 28, No. 10 Oat, 2003, Tosubsaibe or obtain aopes, call 312. M4.7900 or visit hipZ/mv.mimonilor.com.
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escalated draratically, from less then $2.3 billlian in 1995

Increases in Indemnity Payments o over $7.5 billicn in 2001, reflectirg a cnulative inoreese
0f232% and an annual growth rae of 18.7%. The rate of
PLI cariers bese the premiums they charge physicias growth in indemity payments accelerated since the oset
prircipally on treir expected loss exqerience. Bhibit 2 of the cunrent aisis o an annual  rate of 26 . 3% over the
shows that U.S. claims kesses (indemity payments) have period 1998-2002.
Exhibit 2:

Payouts For Malpractice Liability Claims Have Increased Dramatically Since 1995

Indemnity Payments (billions)

Source: Best3Aggregates & Aerages, Property & Cesalty, U.S., 2003 Edirtion, page 334.



Increases in Compensatory Awards

Coinciding witli the growth in @amias” indemity
payments and the growth in the premiums they charge
physicians hes been growth in average medical Tichility
compensatory jury verdict anards (Bhibit 3). Though
most claims payments result from settlevent negotiatios
rather then jury anards, jury anards are a key predictor
of ssttlerent payments because claimants and defendants
use jury award information to estimate lichillity eqosure.
As jury verdicts rie, 0 then do settlenent payments rie.
Bxhibit 3 illstraes the steep recat inoreese iIn aerage
Jury anards. According to Jury Verdict Ressarth™®, as
reported in ilsmost recatt (2002) releese of “Current
Award Trends in Persoral Injury,” average jury anards,
excluding the cases won by defendants Gie., the $0 avard
@), grew atan annual rate of 15.7% from 1996-2001,

Some have suggested that inoreesss in the average

award yield an exaggerated picture of the kel system3
contribution  growth in PLI raes. They beliee that the
growth sowerstatedwhen the calaulation anits the Gas=s
won by deferdants. However, when one chooses to ook
at the average in consideration of dll aess, including those
won by defendants, one saes comparable growth rates.
This Barsistertwith data from the Physician Ineurers
Association of America, which show that the rate atwhich
physicians win those malpractice suits that go to verdict hes
been steble, atabout 80%, over the pest 15 years. So while
the argument may be effective at diverting attention from
the role of the judicial system in driving up clains asts,

it has no bearing on the onlly two factors tret are relevat
1o thaet isa.e; the lage Iinoessss In indemity payments
Ghibit 2) and the late rate of growth in average jury
anards, no matter how that growth rate scalaulated
Ghibit ).

more than doubling over the periad.

Bdnihili 3:

Mean Mediicrl Liability Compensatory Jury Verdist Awards, 1995-2001

$ Millions

1995 1996 1997 1998 1999 2000 2001

Mean Jury Award Excluding Plaintiff Verdicts i ; Mean Jury Award Including Plaintiff Verdicts
Qumuiaive govith 1996-2001 = 107.0% Qumulative groath 1996-2001 = 1070
Amua gronlh 1996 - 2001 = 1576 Amua groath 1996 - 2001 = 191%

Source: Reprinted with permission from 2002 Current Award Trends in Personal Injury by Jury Verdict Researd®.

Copyright 2003 by LRP Publicatians, 747 Drcsher Rd, PO. Box 980, Horsham, PA 19044-0980. All rigts resened.
For more information on this or other products published by LRP Rublicatios, please cll 1-800-341-7874, ed. 307.
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Insurers Continue to Lose Money on PLI

With claims payments risirg repidly, even large inoessss in
premiums are not enough o restore the medical malpractice
insurance business to profitability over the short nn.
Although the recent rate inoreesss have led to adeclire in
the industry rate of uprofitability, Bhibit 4 shows that
the combined ratio remains near itshistorically higest
(Gorsp) ked, with camias collectively having paid out SI.42
for every dollar of premium revenue they collected in 2002.

The loss ratics in Bhibit 4 exclude camiers’ performance on
investments in the cpital markets (orimarily in the bond
market). Though some have indicated that investment lossss
eplain the amias’ late rate inoeesss and uprofitzbility,
the fact B that treir retums on those investiments have been

Exhibit 4:

positive in every year and steble, ranging from4.5% t©
5.4% in each of the pest five years (AM Best Aggregates

& Averages, Property and Caaualty, 2003 Edition, p. 3%6).
This sconfirmed by the U.S. General Accounting Office,
whiich found in iits recatt report on the drivers of PLI
premium inoreeses that “hone of the (insurance) companies
eerienced a ret iss on inestments” (GAO 03-702,

p- 25) and ““irsuers are not charging and profiting from
ecsssively high premium rates” (GAO 03-702, p. ).

Because PLI irsurers must set treir rates in aonsideration

of treir investment income, the impact of these investments
510 loner PLI premiums, not raie them. Even with this
additioal stream of revenie, honever, tre failure of recat
rate inoreeses to catch up wirth escalation in claiims payments
ultinately portends future rate inoreeses, as Aarias attenpt
1o restore their PLI lires 1o pofrtzbility.

PLI Carners Continue to Lose JVioney on their PLI Business

200% .

Historical Medical PLI Combined Ratio

116%
106% 108%

153%

142%
133%

129%

Source: Bests Aggregate and Aerages: Property-Caaalty, U.S., 2003 Edition, p. 364.



The Influence of Tort Reform

In tre interest of presarving patiants” aocess o fhysicias,
some state govermments have tried to keep a lidon

grovth in PLI premiums through a variety of tort refoms.
GalifomiasMedical Injury Compensation Reform Act
(MICRA) provides the model that smost frequently
heralded by advocates of medical lishility reform.  Including
a $250,000 hard cap (no exgptias; not indexed far
inflatian) on non-economic damage anards, a slidingsale
for the contingency fees of plaintaffs” attomeys, a ollateral
source offsst rule, and other reform measures, MICRA hes
been in place long enough to provide a besis for gereral
inferences about the potential long-range impact of
certain tort refoms.

Exhabi$S 5:

Bxibit 5 shows a dramatic led ofvariaim in the rates of
grovth in total premiums for Califomia versus the rest of
the U.S. Since M I CRA was enacted in 1976, total medical
l=alit” premiums collected by licensad camiers throughout
the U.S., as reported by the National Association of
Insurance Commiissioners, grew at over three times the rate
they did in Galifomia. This comparatively low leel of
growth for Galifomia’s medical Teality” insurance premiums
hes culminated in the wide digarity” between the manual
PLI rates of Califomia and the PLI rates of those States that
ladk effective tort reform, as illustrated by the teble of rates

presented in Bxhibit 1

MICRA Has Kept the Lid on Premium Growth in California

$ Billim

Source: National Association of Insurance Commissioners Reports on Profitability by Line by State, 1976-2001.
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Long-Term Impacts of Liability and Loss Trends

Whi le escalating jury anards, indemity payments, and
LI premiums dl represat links ina causal dain, tre
ultimate outcomes of concem are tre qality of care
patiets receive and their aocess to that are. Numerous
peer-reviened academic studies document the adverse
impact of our medical lihility system both on medical
ast (Cefersive medicine asts) and on patient safety
(rids associated with defersive mediicine practiices; provider
incatives to avoid discloaure of dangerous errars and
system failuess). Honever, there hes been little hard
evidence ofa more direct rature regarding the inmpact

of lichility and loss trads on patiats’ aosss o cae, utl
raantly.

Access to Care: Beyond the Anecdotes

The relatiaship between inoessss in PLI ratessand
patiats” aoess o care sextrenely diffiait to qentify for
two reesos. A, existing data sstsdo not capture relatinely
aurrent information that can be used to discem how physi-
cias respond o inareesss in treir PLI premiums. Second,
conventional measures of patients” aocess 1o care arc nor
sysitive enough to detect inportant changes occurring at
the gecific ledls of individual gecialties within individal
markets. Utforturately, the absence of statistical evidence
of impaired aoeess to care hes been construed by some asan
indicator that impaiment of aooess hes not yet coourred.
Hownever, the alosence of eviidence need not be mistaken lar
the evidence of absenoe, and a recantt study by the Agency
for Healthcare Research and Qual ity helps to make the
conection between tort reform and s impact on patiatts”

axess o care more epliat.

The 2003 AHR Q study took advaritage of circurstances
that lend thamselves 1o a ratural experiment. In 1970,
before any states had enacted damage cgps for medical
lhilityanards, therewas an approximately even

distrib i of physicias per cpita between the group of
states that would eventual ly adopt damage caps and the
group of states that dill had not adopted caps by the year
2000. AHR Q examined how that distribution varied over
time between the two groups of states. Controlling far other
\variables found to iInfluence the supply of physicias, the
study demonstrated that by the year 2000, stateswith
damage caps had 12% more physicians per Gpita then
the group of states that did not enact damage c3s.



Update: Health Insurance Coverage and Costs

Growth in the Uninsured Population

Deta recently released by the US Garaus Bureau from its Quirernt
Population Sunvey, and illustrated in Bxhibit 6, show that the uninsured

population increosed from 41.2 million lo 43.6 million from 2001 lo 2002.

The 24 million increese represents the largest year-to-year rise in the
nurber of uninsured pecple over the pest ten years. The court of 436
million uninsured people isintended to reflect the number of pegde who
lacked health insurance throughout all of 2002. The total aso represants
the secord highest annual court in histary, and represents’ 5.2%00of the

Exhibit 6:
u.s. Uninsured populcvfiosi, 1987*2002

Millions

Source: U.S. Census Bureau Current Population Suney.

time over the period 1987-2002. Honever, 626 0f that 5 million person
dedine wes attributable to a chenge in the Garaus Bureaw's data cdlledion
methodology. The big picture take-away, honever, is that the robust,
high-einployment econamy of the US throughout the 1990s failed to
stemthe general trend of growth in the uninsured population.

The Cost of Health Insurance

O all the fadtars that drive growth in the size of the uninsured population,
the nost familiar to enployers are the inoreeses in the aosts of coverage.
The acet of hedlth insurance continued lo grow at double-digit annual rates
for the third consecutive yeer. In the most recent release of their annual

Note: The count for each year s intended to represant the number of individuals who were uninsured over the

antire term of each year3 one-year reference periad.

generd population of the US The nost noteworthy charadteristic of the
upnard trend in the uninsured population is that, thiough econaric limes

bath good and bed, it wes aimost unrelenting. The lone exoeption cooured

in 1999, when the uninsured population decressed for e one and only

Eployer Hedlth Berefits Sunvey, the Kaiser Faily Foundation and the
Heslth Research and Educational Trust reported that the average prenium
for enloyer-sponsored, family hedlth insurance coverage increased
13.%% from 2002 lo 2003, to $9,068.
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Changes in the Characteristics of the Uninsured

QL perheps even greater concem lo palicymekers are the dranging
cheratteristics of the uninsLred population. Bihikit 7 shows thet, e
1993, the fastest groning segrerts of the uninsured population ore
comprisad of those who reside in middle- and upper-income househdlds.
Although the mejority of the uninsured ore till merrbers of lowincone
househdds, the nurbei of the uninsured who are merrbers of househdds
with annual incanes of less than 525,000 actually decressed by 1%60ver
the pest 10 years. Accarding lo the Netional Garter for Pdlicy Arelysis,
"about three-quiarters of the rise in the number of uninsured over the pest
four years hes been among hausehdds eaming more than $50,000 per
year, and amost half of thol hes ooourred anong househdds eaming nore
then 575,000 per year. In fadt, amost one third of the uninsured now live
in househdds with annual incoes above $50,000 and ore in five live in
househdds eaming nore than S75,000." These findings appear to inply
that enployment, which is directly related lo househdd incone, hes care
lo corfer less and less pratection over recert years against being uninsured.

Thv supposition is corsistert will, a recert study, "The Groning Sere

of Uninsured Workers Bnployed by Large Finrs,” released by the
Gomonnealth Fund in Gatdoer 2003, The rein finding of the study wes
thet in 2001, 26% (aost 10 million) of the uninsured population worked
for large firms (i.e., firms with 500 o nore enployees) or were

Exhibit 7;

dependants of workers erployed by large firms. The study also found
tha coverage rdes for errployees of large fimrs fell from 75%6to 68%
between 1987 ond 2001 It would appear thet, over time, enployment by
alarge firm dso hes beoone less and less of aguarantee of having hedlth

insurance, purticulariy for those enrployed in lovvwege jaos.
Policy Implications

Qe inportant hypathesis is consistert with the: preceding findings about the
econarvic context of the growth trend in the uninsured population and the
dheracteristics of the uninsured population: the link between enployrrent
and sporsarship of coverage may irpose a significant hindrance to any
policy initiative intended to reduice the uninsured population. Furthermore,
that barrier may be in ihe form of a progressively dedining upper bound lo
the proportion of the population thet is able lo dbtain health insurance.

Praposdls that aim to substantialy reduce the size of the uninsured
population moy have little prospedt for suooess unless they incorporate
mechanias for noving anoy from the link between hedlth insurance ad
enployment. The AVA proposal for hedlth insurance reform recognizes this
inportant principle ond thus its strategy foouses on enponering petients
with the resourass; authority, ond opportunity lo dhoose between individual
and enployer-sponsored options for health insurance coverage.

Change in the Uninsured Population by SSousehoid income, 1993-2002

<$25,000

$25,000-50,000

114%

$50,000-75,000 >$75,000

Source:  U.S. Census Bureau Current Popullation Suney, as presented in National Center for Policy Aralysis

BriefAmalysis No. 460, Oct. 7, 2003.

Note: The aurrent distribution of the uninsured population by household income segrents, from lanest o

higest, 534%, 34%, 16%, and 17%, regoectively.



Data Sources and Descriptions

Professional liability insurant

AVASINey Deta - The AVA with the assitance of 33 state/spedially
medical sodeties, recently conoucted a Notional Physidan Survey an AU,
in which a national random sane of physidans reported their intentions
for adapting their pradices in response to increeses in their AU premiurs
(p.!). Detailed findings from the survey are posted on the Hedlth Pdlicy
pege of the AVIAs website (http:/AMmwv.oma-assn.org/amal/x-ama/
up'oad/mm/363/plisurnvey2003.pdf) on a for-members-only besis.

Medical Liability Monitor (MLM) -MLM pubishes annually updated
menudl rates for three gpeddlties - internal medidne; general surgery;
abstetrics/gynecdlogy - reflecting the rridde and extrees of the role
dass risk spectrum (Bxhibit 1). Rdes are further stratified by State o
subdate distrid and carrier. The manual rales, reflecting meture
daims-mode pdides with SIMVWS3MM coverage limits, are a proxy
for premiums. MLM data do nat reflect variation in premiuns thet is
due to surdnarges for adverse dains experience, and they do nat reflect
dsoourts due to qualifications, affiliations, or exdusions from soge

of covered pradiice.

AVIB=2t Aggregetes & Averages, Property and Casually-AM Bt trads
the finandal performance of individual insLrance carriers by line besed on
the informetion licensed carriers provide in the financial staterrents they

file with the Netional Assodation of Insurance Gomrissionars. Best publishes

its findings, induding aggregate losses (Bxhibit 2) and camhined ratios
(Bxibit 4), at the product line levd, in its annually corrpiled Aggregates
& Avrages.

Jury Verda Research (MR Repuliis- MR tradks professiond liahility
indermity peyments through annual reports of mean and median
settlemrents and anerds (Fxhibil 3) besed on the sanple of jury verdict
reports contained in its proprietary detabese. MR data warrant careful
interpretation. They are besad on asanple of verdict reparts thet,
according to MR adequiately reflect jurisdictional variation in anerd ond
settlerrent anounts. They are nat pedific to Speddties and they do nat
separately acoourt for anard and settlenent armourts attributable to
physidans, institutions, and nonphysidan pradtitioners. Redudions of
anords on apped or negatiation arc not reflected in the deta. Although
lime lags between alleged ooourences and payouts (eg., 1999 median for
all melpractice dains wes 45 nonths) are significart, the effect of these
lags on current conditions is urknown.

Physidan Insurers Assodation of Arerica (FIAA) - This organization is a
trade assodation of more than 60 medical AL corparies oaned and
operated by physidans and dentists. Gallediively, these coparies cover
about 60%of US private pradice physidans. FAAdata are spedific lo
the physidan conponert of AU indermity peynrents. The aodts are aciud,
not besed on praxies, estinetes, or preliminary judgents. The historical
defendant win rale of 80%wes calouated on the besisdl - lata from
exhibits 642 and 624 of the AAA daim Trend Ardlysis, 2002 Exdition
PAA dairrs trend data are bosed on asurvey of about 20 of its member

cariers.

US Gerera Aoccounting Cffice (GAO) - The GXOis an agercy of the
federal govemment that exanines the use of pubic funds, evaluates
federal prograns and adiivities, and provides andlyses, optiors,
recommendations, and other assistance to help the US Gogess meke
effective oversight, pdlicy, and funding dedsias.

National Assodation of Insurance Gommissioners (NAIQ) - NAICreparts
profitability messures by insurance line for licensed camiers, aggregeted

to the state and national levels (Bxhibit 5), in its annual Repats an
Profitability by Line by Sele. These voluntarily reported deta are estineted
lo reflect 9% of all premius wiitten in the Lhited Sdes. They edude
financial data of self-insured heslth plans, estimeted by ane private source
lo accourt for more then half the total morkel. Atthough they are spedific
to the medical AU produd line, these measures of profitability are bosed an
lossss that indude payouts an behalf of physidans and institutions. Caution
is aoMised when drawning inferences about the physidankspedfic segrent

of the ALl industry.


http://www.oma-assn.org/amal/x-ama/
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Agency for Hedlthcare Research and Quaity (AHRQ) - AHRQis the hedlth
senioss research am of the US Department of Hedlth ond Himen
Senidces. AHRQ spedidizes in mejor aress of health aore research induding
quality improvement and peatient safely; outcones ond effectiveness of
care health care organization and delivery systens; ond hedlth care aodts
and souross of payment. AHRQs July 2003 study tilled "The Inpect of
Sate Loss Liniting Melpradtice Anerds on the Geographic Distribution of
Physidars,”" usad muitivariate regression techriques lo isdlate the inpect
of tort reform on physidans' daice of pradtice location.

Health Insurance Costs and Coverage

Qurert Population Sunvey (@) - The annual March Supplenert: of the
US Gass Burealis 5 the source of official US tatistics on hedlth
insurance coverage (Bxhibits 6 and 7), is o survey of 60,000 househdds.
Responderts are asked if they hed any of various types of private or pubdic
hedlth insurance in the previous calendar year. Snce 2000, if they ansaer
"'no" for every type of coverage, they are then also asked to verify thal
they hod no coverage at any time during the previous colendar year. Tre
effect of adding this verification question lo the survey wes lo decreese the
1999 court of the uninsured from 421 million lo 39.0 million. The GSis
relatively tirely, statistically relisble, and can be highly stratified due to
the extrermely large sample size. The Gongressiondl Budget Office (CBO)
Speculates that FSoverestinretes the nuber of people who are uninsured
all year, indicating that the S estinete nore dosely trad<s other sunveys
estinetes of the number of uninsured nl a given point in time, rather

then their estinetes of the nuntber of people who laded coverage for the
entire year.

Kaiser Farmily Foundation/Health Research ond Educational Thust
(Kaiser/HRET) Brployer Hedlth Benefiis Amnual Survey-This sunvey
Vields time-series data regarding enployer-sponsored hedlth insurance
aEss take-Up and coverage rates, preniuns, and Han daice Saidics
are typically stratified by such varighles as enloyer share, firm size ad
geogaphy. Estineted average aet of errployer-sponsared hedlth insurance
coverage is besad on coverage for a family of four and refledts preniuns
axoss al plan types (i.e., conventiond, HVD, FRQ and RCH.

Noational Gerter for Pdlicy Analysis (NCPA- The NJPAs a nonprofit,
nonpartisan public pdlicy research organization, established in 1983, Tre
NIPAs godl is lo develop and promote privote altematives la governmernt
regulation and contrd, solving prodens by relying an the strength of the
conpetitive, entrepreneurial private sedar.

The Commonwedlth Furd - The Fundis a private foundation that supports
independent research on hedlth and sodd issLes and nokes grants lo
improve hedlth care pradtice and pdlicy. The Fund is dedicated to helping
peodle becore nore informed about their hedlth care, and inproving

care for wuinerable populations such as children, elderly peadle, loasincore
families, minority Americans, and the uninsured. The Funds nolionadl
program arees are inproving health insurance coverage and aoesssto
aore and inproving the quility of health care senices.
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Medical Malpractice Myths vs. Truths

Myth OL: The only thing that Governor Bush and reform proponents warnt are caps.

Realtylt%wamr Busis relormpsdqagelfgbssedmlrnﬂ)recn"merthl olti‘eGgHm‘sTaw
Force! ersawrpel"erﬂvegmrm o] enhance physidan disapline,
stahlize the insurance merket, mess in Ia\/\zsu%y pl
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Myth#3: Trial lawyers oppase caps because caps take noney from injured parties.
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Myth 96: The Governor's reform package will not lead to insurance rale rollbacks.
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Myth #6: Mandatory Insurance Rale Rollbacks, nat Caps, stabilized the merket in California.
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Myth 97: This crisis Is caused by bad or Inconmpetent doctors.
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Myth #8: Bad stock merket Investrments by Insurers are the cause ol this crisis.
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Myth /10 Horida citizens don't support reasonable caps on medical liability anerds.
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edoctors in states tliat cap damage payouts: noneconomic awards.(Practice Trends)
fNJim. August is. 2003, by Jenifer Silrennan

yiitian supply is 1250 higher in stales that impose limits on noneconomic damages than in those without capo, a study by the Agency for Healthcare Research and Quality said.

), stales with caps on average had 135 physicians per 100,000 resiclents; states without caps had only 120 per 100,000 resiclents. U contrast, there was no statistically significant
ace in physician supply in 1970 between states that would eventually adopt a cap and those that would not, according to the repeat

half (24) of the states have laws that limit damage payments in malpractice cases. Most of the laws limit the amounts paid for noneconomic damages, but a few limit both
lie and nooecoaooiic damages AHRQ found that slates with relatively high caps were less likely lo experience an Incnsss In physician supply than states with lower caps.

end indlicates that caps may have possibly increased the availability oT physicians.* said report authors FredJ. Heilinssr, PhJJ., end William E. Encinosa, Ph.D., both of the agency
oville, Md. The study adjusted for the impact ormultiple factors that may affect the physician supply, such as per capitain come and physician residency programs.

dy confirms the association between reasonable limits in medical lawsuits UDd the supply of physicians available to treat patients, Health and Human Services Secretary Tommy G.
son noted in a statement “It is critic?! that we fix this broken litigation system now*

i Williarrs, legislative counsel with the advocacy group Public CSlizen, wasn't as convinced of AHRQ*s results. Mr. Willisms said he did a similar study several months ago and
iolink between state caps on nooeconomic damages and the geagraphic distribution of physicians.

-three percent of the variation in physician population can be attributed to two factors, the income of the area and population density,* he told this newspaper. ‘ Common sense
thit physicians want to live in desirable, affluent ureas." Those factors hare nothing to do with a cap on damages, Mr. Williams added.

iroents run counter lo the numerous reports of physicians leaving their practices or moving to other states to flee fromrising malpractice premiums. The American Medical
ilion recently reported that states such as California, Louisiana, and Indiana have benefited from liability legislation that places limits on noneconomic damages.

arc 18states in u full-blown megical liability crisis,* said Dr. Donald J. Palmicano, president of the AMA.

mime. Seoate Democrats hlocked Republican efforts to consider a bill introduced by Sen. John Ensign (R-Nev.) that contained a $250,000 cap on noneconomic damages. The bill
Is0 bare ensured that patients receive 100% penxnt compensation for their economic losses, including medical expenses, rehabilitation costs, lost wages, and more, if banned by a
mil negligence. The House approved a similar bill known as HR. 5, the HEALTH Act of 2003 (Help Efficient. Accessible. Low-Coct, Timely Health Care) in the spring.

nls of the legislation thought the cap on noneconomic damages wes too restrictive.

tudies should examine whether or not physician supply is related to the length of time since s state I»w has been in effect, and whether or not other types of state tort reform laws
those that eliminate or weaken the principle of joint and several liability are related to physician supply, AHRQ recommended. Researchers should also study how the level at

Duecoaomic damages is capped is related to the supply of physicians.

ER SILVERMAN

le Eqitor, Practice Trends
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Abstract

Researchers at the Agency for Healthcare Research and Quality (AHRQ) have examined
the impact o fdifferent kinds of State laws in anumber o fprevious studies. This study
examines the impact of State legislation that caps damage awards in malpractice cases on
decisions o fphysicians about where to practice medicine.

Twenty-four States now have laws that lim it damage payments in malpractice cases.
Most o f these laws limit the amounts paid for noneconomic damages (e.g., pain and
suffering) but a few limit both economic (e.g., medical expenses and lost wages) and
noneconomic damages. There is currently a national debate on the desirability of
extending caps on malpractice damage awards to all States, and President Bush recently
introduced a proposal to cap payments for noneconomic damages in medical malpractice

cases at $250,000.

Supporters of legislation to cap damages in malpractice cases maintain that it reduces
malpractice premiums and helps insure an adequate supply o fphysicians. They also
assert that escalating, multi-million-dollarjury awards are driving malpractice premium
increases and that capping damage awards for pain and suffering helps restrain the rate of
increase. Without such alaw, it is asserted that the loss o f affordable medical
malpractice insurance lor physicians could eventually lead to the loss of affordable,
accessible health care. Opponents of this legislation maintain that insurance companies
are trying to compensate for poor business decisions and fading investment income.

Although there is some evidence in the literature demonstrating that physicians in States
with tort reform laws capping malpractice awards enjoy lower malpractice premiums,
there is no evidence about the impact of malpractice cap legislation on decisions by
physicians regarding geographic location. This study is the first to supply such evidence.

A simple comparison ofthe supply o fphysicians per capita between States that did and
did not adopt a cap revealed that States with caps experienced a more rapid increase in
their supply ofphysicians. In 1970, before any States had a law capping damage
payments in malpractice cases, States that eventually adopted a cap and States that did
not eventually adopt a cap had virtually identical levels ofphysicians per 100,000 citizens
per county (69 vs. 67). Thirty years later in 2000, States that adopted a cap averaged 135
physicians per 100,000 citizens per county while States without a cap averaged 120.

Adjusting for a variety of factors in a multivariate regression model, we found that States
with caps on noneconomic damages experienced about 12 percent more physicians per
capita than States without such a cap. Moreover, we found that States with relatively
high caps were less likely to experience an increase in physician supply than States with

lower caps.



Introduction

In recent months, physicians in New Jersey, West Virginia, and Florida have conducted
work stoppages in response to the rapid increases in malpractice insurance premiums and
in support oflegislation limiting payments for noneconomic damages in malpractice
cases. ,2 Malpractice premium rates for internists, general surgeons, and
obstretrician/gynecologists increased 25 percent, 25 percent, and 20 percent, respectively,
in 20023 and last year, legislation limiting noneconomic damage awards in malpractice
cases was signed into law in Nevada and Mississippi.

This year bills limiting noneconomic damage awards in malpractice cases have been
signed into law in Ohio and in Texas.456 There are now 24 States that have a law that
caps noneconomic damages or a law that limits total damages:Alaska, California,
Colorado, Hawaii, ldaho, Indiana, Kansas, Louisiana, Maryland, Massachusetts,
Michigan, Mississippi, Missouri, Montana, Nevada, New Mexico, North Dakota, Ohio,
South Dakota, Texas, Utah, Virginia, West Virginia, and Wisconsin. We include States
that lim it total damages only (Indiana, Louisiana, and Virginia), as well as Colorado,
which has a law that imposes separate limits on economic and noneconomic damages,
and New Mexico, which has a law that limits total damages Jess punitive damages and

medical expenses.

Proponents oftort reform maintain that the size and frequency of large jury awards and
settlements in medical malpractice cases is behind the rapid increase in malpractice
insurance premiums and that legislation limiting damage awards is necessary to stem
these increases. They also maint ain that high malpractice rates are driving physicians out
of business or to States where there is legislation capping malpractice awards.8,9

The market for medical malpractice insurance is volatile, and there have been numerous
“crises” in this market over the past three decades.10 In response to a crisis in the early
1970s, California passed the Medical Injury Compensation Reform Act of 1975
(MICRA) limiting noneconomic damages in medical malpractice cases. MICRA is often
cited as a model for State legislation; and research has shown that between 1975 and
2000, malpractice premiums ~rew more slowly in California than they did in the rest of

the Nation (167 percent vs. 505 percent). 1l

A recent publication ofthe American Medical Association (AM A) discusses the
determinants o f professional liability insurance (PLI) rates:12

The increase in the frequency and amount ofvery large awards may be one ofthe
significant drivers of the rapid escalation in PLI costs. If this is true, then one
would expect, over time, that PLI rates in states that have effective damage caps
would diverge from the PLI rates in states that have effective tort reform.



There is a sizable body of economic literature demonstrating that the legal environment
in a State affects the frequency o f malpractice claims and the size ofthe awards.13 For
examples, Zuckerman, Bovbjerg, and Sloan demonstrated that physicians in States with
caps on damages in malpractice cases experience lower premiums than physicians in
States without such laws.14 Danzon found that damage awards in States with caps on
damages were 23 percent lower than in States without caps.15

In another article, Kessler and McClellan examined the impact oftort reforms on the
practice o f defensive medicine and found that tort reforms such as reasonable limits on
noneconomic damages, which have been in effect in California for 25 years, can reduce
health care costs by 5 percent to 9 percent without substantial effects on mortality or
medical complications.16 Proponents of tort reform legislation emphasize that only 28
percent o f physician payments for malpractice insurance are allotted to patients and that
the remaining 72 percent are consumed by administrative and related costs.17

Opponents oftort reform legislation that caps damage awards in malpractice cases
maintain that poor quality and poor investments by insurance companies are to blame for
the recent spike in malpractice rates. They argue that caps will harm those patients who
suffer the most damage and who need help the most, and that payments for medical
malpractice claims are not the underlying cause of rapidly increasing malpractice
premiums. A recent article states:

“According to the Consumer Federation of America, the average pay-out by
medical malpractice insurance companies is about S30.000 per claim and has been
virtually unchanged for the last decade.” 15

Although there is little agreement about the underlying causes of increases in malpractice
premium rates, there is little dispute that rapidly increasing malpractice premium rates
have mobilized physicians and engendered considerable support for legislation limiting
malpractice damage awards.19 Increasing rates for malpractice premiums and calls for
tort reform coincide with increasing concerns about access to care. A recent

BlueCross/BlueShield publication adds:

“What is not in dispute is that the medical liability problem has gained
prominence at atime when public concerns about access to care and the cost of

that care have re-emerged with new strength.” 20

Supporters o f legislation capping malpractice damage awards maintain that this
legislation is necessary to assure adequate access to health care. One newspaper article

points out:21

“The American Medical Association says patients' access to care already is
seriously threatened in a dozen states and a crisis is looming in seven others
because ofrising premiums for malpractice insurance.”

A 2003 report by the U.S. Department of Health and Human Services has stated:



“Increasingly, Americans are at risk of not being able to find a doctor v.hen they
most need one. Doctors have given up their practices, limited their practices to
patients who do not have health conditions that are more likely to lead to lawsuits,
or have moved to states with a fairer legal system where insurance can be

obtained at a lower price.” 2

And, last year another article reported:

“Nationally, medical liability insurance rates have skyrocketed with several states
facing ameltdown oftheir health care system as a result. In the states with the
fastest-growing rates, doctors have begun ‘running bare’, without insurance
coverage, or have left the state altogether.” 23

Background

Two types ofliability are germane to this study: contract and tort.242526 Contracts are
voluntary agreements entered into for significant benefit between parties, and contract
liability involves implementing the provision ofcontracts. Contracts specify in detail the
services that will be afforded, and the liabilities created by contracts are limited to the
cost o fthe services specified in the contract (e.g., there are no punitive damages for
breach of contract or liability for unanticipated outcomes following the breach of
contract). This certitude and the limited liability required under contracts have been an
effective mechanism by which to assist fruitful relationships among distinct contributors
in our economic system, and courts have been hesitant to void the provisions of contracts

between consenting parties.

Torts are civil wrongs where the injured person asks for monetary damages ffom an
individual in a situation where there is no contractual relationship. Tort law sets in place
public procedures about how people and businesses are anticipated to act toward one
another. Most people who are engaged in a “learned profession” may be sued in tort for
malpractice (e.g., negligence claims by patients against their physicians for malpractice
are tort claims). Compensation in malpractice cases may consist o f expenses for all harm
endured by the patient counting medical care costs, lost wages, pain, and suffering, as
well as punitive payments in situations where there was malicious intent.

Methodology

The theoretical structure underlying the empirical analysis in this study is that one ofthe
factors taken into consideration by physicians in selecting a site to practice is the market
for medical malpractice insurance.2 In particular, it is hypothesized that physicians are
more likely to settle in a State with a law that limits their exposure to malpractice damage

awards.



One recent newspaper article maintains:

"On a much broader level, it [the litigation crisis] brought new attention to a
national problem that doctors say is obliging many o fthem to flee certain states or
give up certain specialties - or the entire profession - because of skyrocketing
insurance premiums linked to soaring jury awards.” 28

And another adds:

“Yet while the doctors will be the ones to feel the pain first, it is the patients who
w ill do the real suffering, perhaps, in the form ofhigher fees, and in declining
health care as more doctors hang up their surgical gowns.” 29

Our model presupposes that factors affecting the demand for physician services also
affect the geographic distribution of physicians. For example, recent research has shown
that economic development measured by per capita income is positively correlated with
physician supply across a variety of countries.3 In our study, we presume that States
with higher personal incomes are more desirable locations in which to practice because
they have a higher demand for health sendees, and this, in turn, will result in higher
physician incomes and a greater supply of physicians. For this reason, we include
personal income in our model.

Similarly, we presume that States with higher unemployment rates are likely to have a
lower demand for health sendees and this will result in lower physician incomes. As a
result, we include a Stale’s unemployment rate in our model.

Because of the longer distances involved in seeing patients and the relative scarcity of
health care resources, it is assumed that physicians will be more likely to settle in more
densely populated areas. In discussing States where physicians have aproblem in
obtaining affordable malpractice insurance, a recent newspaper article maintains:

Larger malpractice claims mean higher insurance premiums and more money for
trial lawyers. They also mean fewer doctors, particularly in the states most
affected. Within those states, the hardest hit communities are rural, where a
doctor’s income is not enough to offset higher premiums. Those doctors will
leave the small towns for the cities, leave the state for amore friendly
environment or simply quit practicing.3L

For this reason, we include avariable that measures the number of citizens (measured in
thousands) per square mile for each State. Older persons have a greater demand for
health care sendees than younger citizens due to the increased frequency ofillness.
Moreover, persons over the age of 65 are almost always covered by Medicare. Thus, it is
hypothesized herein that physicians will be more likely to settle in areas with relatively
high proportions of elderly citizens. Consequently, this study includes a variable that
measures the proportion of each State’s population that is 65 years or older.



The proportion of persons working on farms is assumed to be negatively related to the
demand for health services. Farm workers are more likely to lack insurance and receive
low wages and thus are expected to have little disposable income to spend on health care
services. Consequently, a variable measuring the percentage of the State domestic
product (i.e., a measure ofthe value ofgoods and services produced within a State)
attributable to farm activities is included in the model.

This study estimates the impact of State laws limiting damage awards in malpractice
cases on physician availability first using statewide aggregate data and then using county
data. Physician availability is measured by the number of active, non-Federal physicians
practicing in each State per 100,000 population using data provided by the AMA. The
primary independent variable ofinterest is set equal to 1if the State has a law that limits
the level of damage awards and zero otherwise. That is, this variable is set equal to 1 for
the 19 States listed in Table 1A (excluding Alaska).

The aforementioned variables are utilized in the analyses based on State data. The State-
level analyses are conducted on State characteristics at four points in time: 1985, 1990,
1995, and 2000. To test the robustness of these State-level analyses, we perform an
additional analysis at the county level for the final 5 years (1996-2000) using two
additional control variables available for these years of county data.

First, in our county-level analyses, we use a variable set equal to 1if a county has a
hospital with a physician residency training program, and we hypothesize that this
variable has a positive coefficient because medical residents are more likely to settle in
areas where they have trained. We do no, use this variable in the State-level analyses
because every State has at least one hospital with a residency program.

Second, in the county-level analysis, we are able to control for the county’s health
maintenance organization (HMO) enrollment. We use a variable set equal to 1if the
county has high HM O penetration (an HMO enrollment above 30 percent) at the
midpoint ofthe 5-year period: 1998. We hypothesize that physician availability will be
lower for counties with high HM O penetration since HMOs tend to restrict patient access
to doctors through closed networks. We do not use this variable in the State-level
analyses because of the high correlation between population per square mile and HMO

penetration.

Physician availability is measured by the number of active, non-Federal physicians
practicing in each county per 100,000 population. In addition, in the county analysis, we
derive a measure ofrural influence from avariable constructed by the U.S. Department of
Agriculture that is available in the Area Resource File (ARF). We hypothesize that this
variable, which we refer to as “ruralness,” is negatively related to the supply of

physicians.

We also use avariable measuring the number of births per capita in each county. This
variable measures the youthfulness of the population, and we hypothesize that it will have

a negative coefficient in our equations.



A variable measuring the unemployment rate in each county also is included. However,
we do not utilize a variable that measures the proportion ofincome attributable to farm
activities because this information is not readily available for counties.

Finally, we also include avariable that is set equal to 1if the county has an average
annual temperature of 70 degrees or higher. We hypothesize that doctors may tend to set
up practice in temperate climates of the country. Moreover, the elderly tend to retire to
these areas, and they require a greater level of physician services.

We estimate our model using State data and then county data because these approaches
have offsetting strengths and weaknesses. The empirical analyses utilizing State data
provide information about the effectiveness of State laws limiting damage awards on the
supply o fphysicians in each State. And, because we are interested in ascertaining the
impact of State laws on physician supply in a State, the use o fthe State as aunit of
observation is reasonable. However, models using State data provide arelatively blunt
instrument to assess the impact of alaw that limits payments for damages in medical
malpractice cases because this approach obscures the impact of variables within specific

markets within a State.

Analyses based on county data include information about counties with different
characteristics within each State. Thus, analyses based on county data can tell us whether
a county with a hospital that has a residency program has a larger supply o f physicians

than a county without such a hospital.

Moreover, the use of county data may be more appropriate than State data to the extent
that the impact o f specific variables is fell within each county rather than within each
State. For example, the unemployment rate o f each county (as opposed to the
unemployment rate in the State) may be a better measure ofthe impact ofunemployment
on physician supply in a given county than the unemployment rate in the State.

However, in cases where the market for physician care extends beyond a county’s border,
the use o fthe county as the unit of observation may distort estimates ofthe impact ofthe

law.

Adjusting for the simultaneous impact o f multiple factors (i.e., independent variables
including the existence of a State law limiting malpractice damage awards) on the
dependent variable is accomplished using multivariate linear regression analysis.
Coefficients for the independent variables in our multivariate linear regression analysis
are estimated using least-squares estimators (i.e., the estimated coefficients are obtained
so that they result in the lowest sums o f squares of the differences between the actual and
estimated value o f the dependent variable). This model is estimated under the usual
assumptions that the relationship between the dependent and the independent variables is
linear and that the error term is normally distributed.3

The robust standard errors in the county analysis are heteroskedasticity-consistent and are
corrected for clustering at the county level. Influential outliers were removed from the
county data: about 30 counties were dropped since they were coded with either less than



10 doctors per 100,000 residents or over 1,000 doctors per 100,000 residents. This was

less than 1 percent ofthe county sample.

Data

Information about State medical liability laws was obtained from the National
Conference of State Legislatures (NCSL),33the American Tort Reform Association
(ATRA),3 and from publications ofa large law firm.3% The NCSL provides a listing by
State of all State medical liability laws that includes the type ofreform implemented
(e.g., limit on economic and noneconomic damage awards) and the specific legislation
that enacted this reform. In 1994, the ATRA created a publication that displayed the
status of each State law on medical liability. This publication has been updated several
times since that time, and it is currently available onthe ATRA Web site.

McCullough, Campbell & Lane is alarge general practice law firm located in Chicago
with a specialty in insurance law, and this firm publishes a compendium of all legislation
relating to medical malpractice for each state. This compendium is available on the
McCullough, Campbell & Lane Web site (http://www.mcandl.com/states.html).

These data sources were used to ascertain the date of the legislation enacting state laws
that lim it damage awards in medical malpractice cases (see Table 1A). Five States
enacted legislation capping awards before 1985, and the dummy variable for the cap
variable in our 1985 data set was set equal to 1 for each ofthese five States. Each of
these laws was enacted in 1975 or 1976 in response to the medical malpractice crisis in

the early 1970s.

Ten States enacted laws implementing damage caps in malpractice cases in 1985 or 1986
in response to the medical malpractice crisis in the early 1980s. The 1986 Alaska law
was exceptional among these laws because it excluded cases involving physical
impairment or severe disfigurement, and it is uncertain how many malpractice cases were
subject to this exclusion. In any event, we excluded Alaska from our analyses because of
this ambiguity and because the empirical relationship between factors affecting physician
decisions whether or not to locate in Alaska is likely to be quite different from this
relationship for other States. The dummy variable for the cap variable in our 1990 data
set was set equal to 1 for each of the nine States (excluding Alaska) that adopted caps in

1985 or 1986.

Two States implemented legislation capping damages in 1988, one in 1990, and two in
1995. Thus, we set the dummy variable indicating the existence of a law limiting damage
awards to 1for the 19 States with such a law (excluding Alaska) in our 1995 data set and
we set this variable equal to 1for the same 19 States in our 2000 data set (see Table 1A

for a list o fthe States).

Data on State characteristics for the years 1980, 1990, 1995, and 20_00_ are used in our
model, and these data were obtained from various issues o f the Statistical Abstract ofthe


http://www.mcandl.com/states.html

United States. The following paragraphs define each variable and indicate the underlying

data source.

The variable population per square mile ofland area was derived from data on each
State’s population and its number o f square miles as provided by the U.S. Census Bureau
(U.S. Departmentof Commerce).36 The U.S. Census Bureau issues State population
estimates that are updated annually and are based on the preceding decennial census as
well as other more limited surveys. Data on proportion ofthe population 65 years or older
for each State were obtained from the U.S. Census Bureau.

Data on State unemployment rates were obtained from the U.S. Department ofLabor’s
Current Population Survey (CPS).37 The CPS is a monthly, random, national survey of
the noninstitutionalized population in the United States. About 50,000 households are

sampled each month.

Data on mean State per ca_pita personal income were obtained from the various issues of
the Survey ofCurrent BUSINESS, a publication ofthe Bureau ofEconomic Analysis, U.S.
Department o f Commerce.

Data on the proportion ofthe State domestic product attributable to faim income also
were obtained from reports issued by the U.S. Department of Commerce.38 Farm income
comprises cash receipts from the marketing ofcrops and livestock as well as government
payments made directly to farmers for farm-related activities.

Information about the number ofhospital beds in each State was obtained from data
published by the American Hospital Association (AHA).39 The AHA provides
information about the number ofhospital beds in non-Federal, short-term community
hospitals in each State that are acceptable for registration with AHA.

The data in our county analyses were obtained from the 2002 Area Resource File. The
ARF is maintained by Quality Resource Systems, Inc., under contract with the Bureau of
Health Professions, Health Resources and Services Administration, U.S. Department of
Health and Human Services. The ARF is a county database that includes statistics on
health facilities, health professions, economic activity, and health training programs. Just
as in the Statistical Abstract o fthe United States, the ARF uses existing data sources.
Indeed, in many instances, the Statistical Abstract o fthe Unites States and the ARF use

the same underlying source o f data.

The dependent variable in both our State-level and county-level analyses is the number of
active, non-Federal physicians per 100,000 civilians residing in each State. Both the
Statistical Abstract ofthe Unites States and the ARF obtain the number of active, non-
Federal physicians from the AMA.40 AMA publications contain information about the
professional and individual characteristics of all practicing physicians.

Data on the population in each county are based on publications ofthe U.S. Bureau ofthe
Census. Data on births in each county were obtained from the National Center for Health



Statistics, Centers for Disease Control and Prevention (CDC), and data on the
unemployment rate in each county were provided by the U.S. Department of Labor.

Results

There are 196 observations for each variable in our analyses o f State data (observations
for 49 States at four points in time), and Table 2 presents a list of the variables and their
respective means. The average number of active, non-Federal physicians practicing per
100,000 residents in each state was 208, and the average percent ofthe population in each
State over the age of 65 is 13 percent. The average unemployment rate is 5.53 percent,
and the average number of beds per 1,000 residents is 4.03.

Observations from each ofthe four time periods in our analyses (1985,1990,1995, and
2000) from each ofthe 49 States in our sample were combined to estimate the impact of
State laws that lim it payments in malpractice cases on physician availability. Table 3
presents the estimates of the coefficients ofeach variable derived using ordinary least
squares estimation techniques. The coefficients ofthe independent variables in the
equation were estimated using 196 observations, and the independent variables explain
52 percent ofthe variation between the square ofthe difference between the estimated

and actual value o fthe dependent variable.

A ll variables entered the equation with the expected signs, and all but one were
statistically significant at a 95-percent confidence level. The coefficient for States with a
cap on damage awards in malpractice cases is about 24 (Table 3). This implies that
States with a cap average 24 more physicians per 100,000 residents than States without
such acap. Thus, States with caps have about 12 percent more physicians per capita than

States without a cap (12% = 24/208).

The coefficient for the variable measuring the proportion of the population 65 years of
age or older in Table 3 indicates that States with a greater proportion of elderly citizens
have more physicians. For each percentage-point increase in the age variable, the
number o f physicians per 100,000 residents increased by about 5. Thus, we would expect
Florida, which averaged 18.5 percent ofits population 65 years of age or above, to have
about 42 more physicians per 100,000 residents than Georgia, which averaged 10.2
percent o fits population age 65 or older over the four time periods.

Table 3 also shows that a 1-percentage-point increase in the unemployment rate was
associated with a decrease in over 6 physicians per 100,090 residents, and that a 1-
percentage-point increase in the proportion ofa State’s domestic product attributable to
farm activities was associated with a decrease o fabout 5 physicians per 100,000
residents. Income was positively related to physician availability as hypothesized, and an
increase 0 f$1,000 per year in income was related to an increase ofslightly more than 1

physician per 100,000 residents.

Population density as measured by the number o fresidents in thousands per square mile
was also positively related to physician supply as anticipated, and an increase of 1,000



residents per square mile in a State was associated with an increase o f about 17
physicians per 100,000 residents.

Table 4 presents estimates of coefficients after including dummy variables for three of
the four time periods (1990 is the reference time period). This model also was estimated
using the ordinary least squares regression technique, and the coefficients for each o f the
three nonreference time periods were statistically significant. Nevertheless, the size and
sign ofthe coefficient for the variable for States with a law capping damage awards were
still positive, statistically significant, and of similar magnitude as that in the model with

time variables.

Indeed, the magnitude ofthe coefficient for the damage caps variable was robust across a
diversity of models. In each of four equations that was estimated using data from a single
time period (results not reported here), the coefficient for the damage cap variable was
positive and was only slightly less than the coefficient in the combined runs.
Furthermore, the coefficients were statistically significant in three ofthe four equations.

We also estimated our model setting the independent variable for caps equal to 1only for
States listed in a 2003 report by the U.S. Department of Health and Human Services with
a cap on noneconomic damage awards o f less than $350,000 (California, Hawaii, Indiana,
Michigan, Montana, New Mexico, North Dakota, South Dakota, Utah, and Wisconsin)4lL
and zero otherwise. We then estimated our model where the dummy variable was equal
to 1 for the other nine States with a cap on malpractice damage awards above $350,000
(Colorado, Idaho, Kansas, Louisiana, Maryland, Massachusetts, New Mexico, Virginia,
West Virginia) and zero otherwise. We found the coefficient for the cap variable in each
o fthese models to be positive, but it was statistically significant only in the model where
the dummy variable was equal to 1 for States with a cap on noneconomic damages of less

than $350,000.

Variables with coefficients that are not statistically significant are considered to have
effects that are not distinguishable from a zero-effect. Thus, a State that passes
legislation capping payments for noneconomic damages in malpractice cases at relatively
high levels might not realize an increase in the number o f physicians practicing in the

State.

Ohio, Oregon, and Texas had provisions that set limits on nhoneconomic damages in
malpractice cases that were struck down by their State Supreme Court, and these limits
were in effect for more than 4 years.8 estimated our State data model setting our cap
variable equal to 1during the time periods the State law capping noneconomic payments
in malpractice cases was in effect for Ohio, Oregon, and Texas in addition to setting it

8Alabama, Florida, Idaho, lllinois, and Washington also had statutes overturned but they
were in effect less than 4 years. ldaho overturned a statute that capped noneconomic
damages that applied only to medical liability cases, but another statute that capped
noneconomic damages in all liability cases was passed and is still in effect.



equal to 1for our original 19 States. The coefficient for the cap variable remained
positive, significant, and of similar magnitude.

W hile the State data provided a picture of liability caps over the years 1985,1990,1995,
and 2000, we next used county data to provide a finer, more detailed analysis o f the final
5-year period: 1996-2000. Table 5 presents the means o f each o f the variables used in

our analyses based on 14,640 observations from county data over the 5 years from 1996

through 2000.

The average number o f physicians per 100,000 population was 117 over this time period.
This figure is significantly lower than the 208 physicians per 100,000 that we found in
our analyses o f State data from 1985,1990,1995, and 2000. The reason for this is that
most counties are rural with alow number o fdoctors; and since each county has equal
weight in the county analysis, the average number of doctors per 100,000 population
across all counties (117) is lower than the average number of doctors across all States
(208), which is skewed upward by the highly populated metropolitan areas o f the State.

Tablel A lists the number o fphysicians per 100,000 county residents State by State for
States that had caps in the year 2000. In contrast, Table 1B lists the number of physicians
per 100,000 county residents State by State for States that either did not have caps or had
their caps overturned in court. Table 5 shows that about 10 percent of all counties had a
hospital that operated a residency training program, and the average unemployment rate
was 5.3 percent. About 22 percent ofcounties had a high HMO enrollment rate (i.e., an

HM O penetration rate greater than 30 percent).

Table 6 presents results using county data for the years 1996 through 2000. The
coefficient for the variable ofinterest is 13.65. That is, counties in States without caps
have 111.83 doctors per 100,000 population, while counties in States with caps have
13.65 more doctors per 100,000 population (i.e., 125.48 doctors) (The mean number of
doctors— 111.83 in noncapped States and 125.48 in capped States— is simulated from a
linear prediction ofthe regression results in Table 6.) Tlius, States with caps have 12.2
percent more doctors per county than States without caps (i.e., 12.2%=13.65/111.83).
This county coefficient is about halfthe absolute size ofthe coefficient found using State
data because the number ofdoctors per 100,000 residents is lower at the county level than
at the aggregate State level. However, the percentage impact is about the same (12
percent). The coefficient ofeach of the other variables in the equation was o fthe
expected sign, and all coefficients were statistically significant at a 99 percent level of

confidence.

Discussion

Between 1970 and 2000, the supply o fphysicians per capita increased at a faster rate in
those States that passed tort reform laws that capped damage payments in malpractice
cases (see Tables 1A and IB). In 1970, before any States had enacted caps, the average
number o f physicians per 100,000 population per county was 69 in States that eventually



enacted caps between 1970 and 2000, compared with 67 in States that never enacted
caps. This difference (69 vs. 67) is statistically insignificant (P=0.22). However, by the
year 2000, the States that had enacted caps had a significantly higher number o f doctors
per 100,000 population per county (135) compared with States that did not enact caps

(120) (P=0.006).

This trend indicates that caps may have possibly increased the availability ofphysicians.
To examine whether this was indeed the case, we controlled for other State and county
characteristics that may have also impacted physician availability (such as medical
residency programs, HM O penetration, etc.). In particular, this study utilizes information
about such numerous State characteristics in the years 1985, 1990, 1995, and 2000, as
well as information about numerous county characteristics in 1996,1997,1998, 1999,
and 2000 to ascertain the relationship between State tort reform laws that cap damage
payments in malpractice cases and the supply o f physicians. This study finds evidence
supporting the claim that States with caps on honeconomic damages awards or caps on
total damage awards benefit from about 12 percent more physicians per capita than States

without such laws.

This evidence was derived first in analyses where the State was the unit of observation
and then in analyses where the county was the unit of observation. We found that the
magnitude of the impact oflaws limiting damage payments using State data and county
data was similar. Furthermore, we found that the magnitude o f the coefficient o f the
variable representing the existence ofa State law limiting damage payments was similar
across various specifications of each type of model. The robustness ofthis finding
supports the argument that State laws limiting noneconomic damages in medical
malpractice cases increase the number o f physicians who practice in the State.

Nevertheless, this study has limitations. First, there are factors other than those included
in our model that affect the supply ofphysicians. For example, the proportion o f the
population without health insurance is likely to be related to physician supply tlirough its
influence on the demand for physician services. Nonetheless, the proportion of people
without health insurance is likely related to the unemployment level in a State as well as
to the proportion ofits production attributable to farm activities. Thus, there are variables
in our analysis that are likely to account for at least some ofthe influence o fthese

omitted variables. In any event, the variables in our model explain more than halfofthe
variation around the mean in our State analyses, and this is quite large for a model that is
estimated with predominantly cross-sectional data.

Second, there are other State laws that may affect physician location decisions. For
example, some States have passed laws that permit awards in malpractice cases to be
made over aperiod oftime (i.e., they permit periodic payments) and laws that eliminate
or weaken the “joint and several liability” principle (the common rule ofjoint and several
liability calls for losing defendants to pay all the damage in spite oftheir level of fault).
Although such laws may be related to the decision ofa physician on whether or not to
practice in a given geographic area, these types of laws are not nearly as conspicuous as
laws that cap payments. Previous research has shown that laws that indirectly affect the



level o f malpractice damage awards (e.g. laws permitting periodic payments) have less
impact on malpractice premiums than laws that directly limit malpractice damage

awards.42

Finally, this study employs State and county data. Consequently, there may be problems
with aggregation bias (i.e., the relationships that exist at the individual level may be
obscured when observations are viewed as a group).43,44 There is, however, justification
for estimating an equation using State and county data because the independent variable
ofinterest in this study is whether or not a State has a law that limits damage awards in
malpractice cases, and we are interested in the impact o fthis type of State law on the

supply ofphysicians.

Although it is not possible to conduct a randomized trial to confirm the findings o f this
study, future studies should include more variables and utilize data from more time
periods. Future studies also should focus on important questions such as: how the level at
which noneconomic damages is capped is related to the supply of physicians; whether or
not physician supply is related to the length oftime since the law has been in effect; and
whether or not other types of state tort reform laws such as those that eliminate or weaken
the principle ofjoint and several liability are related to physician supply.



Table 3A: Supply of physicians in States with caps on malpractice
awards for noneconomic damages: 1970-2000*

States with
caps in
2000

Alaska
California
Colorado
Hawaii

[daho
Indiana*
Kansas
Louisiana*
Maryland
Massachusetts
Michigan
Missouri
Montana
New Mexico*
North Dakota
South Dakota
Utah
Virginia*
West Virginia
Wisconsin

Average supply of doctors in all

Year cap
law was
passed

1986
1975
1990
1986
1990
1975
1988
1975
1986
1986
1986
1986
1995
1976
1995
1986
1986
1976
1986
1985

States with caps in 2000:
“States that overturned their caps are not listed here (see Tahle 1B for over-

turned caps).

* Cap on total damages.
Sources: National Conference of State Legislatures (33, 10), American Tort Re-

form Association (34), McCullough, Campbell and Lane (35), U.S. Department of
Health and Human Services (22), and the 2002 AreB Resource File of the Health
Resources and Services Administration, U.S. Department of Health and Human

Services.

Doctors per
100,000 county
residents in 1970

66
127
74
108
70
61

69

Doctors per
100,000 county
residents in 2000

130
187
140
239

95
108

97
112
239
331
125

82
131
119
125
110
109
215
124
137

135

Percent increase
in supply of
doctors

97.0%
47.2%
89.2%
121.3%
35.7%
77.1%
47.0%
103.6%
143.9%
103.1%
76.1%
60.8%
89.9%
83.1%
108.3%
93.0%
75.8%
225.8%
82.4%
104.5%

95.7%



Table IB: Supply of physicians in States without caps on malpractice
awards for noneconomic damages: 1970-2000“

Percent increase

States without Year cap Doctors per Doctors per
caps in lav/ was 100,000 county 100,000 county in supply of
2000 passed residents in 1970 residents in 2000 doctors

Alabama 1987, overturned 45 98 117.8%
Arizona no cap 68 120 76.5%
Arkansas no cap 52 92 76.9%
Connecticut no cap 136 273 100.7%
Delaware no cap 100 203 100.3%
Florida 1988, overturned 75 150 100%
Georgia no cap 51 104 103.9%
[linois 1995, overturned 62 108 14.2%
lowa no cap 69 89 29.0%
Kentucky no cap 53 99 86.8%
Maine no cap 85 196 129.1%
Minnesota no cap 75 126 68.0%
Mississippi f no cap 51 94 84.3%
Nebraska no cap 61 113 85.3%
Nevada f no cap 77 96 24.71%
New Hampshire no cap 141 263 86.5%
New Jersey no cap 115 250 117.4%
New York no cap 128 212 65.6%
North Carolina no cap 2 153 112.5%
Ohio f overturned twice 67 120 79.1%
Oklahoma no cap 54 73 35.2%
Oregon 1987, overturned 79 148 87.3%
Pennsylvania no cap 95 192 102.1%
Rhode Island no cap 99 299 202.0%
South Carolina no cap 56 128 128.6%
Tennessee no cap 50 106 112.0%
Texas t 1977, overturned 60 89 48.3%
Vermont no cap 117 231 97.4%
Washington 198C, overturned 77 142 84.4%
Wyoming no cap 81 135 66.7%
Average supply of doctors in all

States without caps in 2000: 67 120 79.1%

“The term ‘overturned’ indicates that the State’s Supreme Court found the cap on
noneconomic damages to be unconstitutional,
f Cap later passed in 2002 or 2003.

Sources: National Conference of State Legislatures (33, 10), American Tort Reform
Association (34), McCullough, Campbell and Lane (35), U.S. Department of Health
and Human Services (22), and the 2002 Area Resource File of the Health Resources

and Services Administration, U.S. Department of Health and Human Services.



Table 2. State data: Variable means
(1985, 1990,1995 and 2000 data; N = 196)

Description of variable
Number o fphysicians per 100,000 residents

Percent ofpopulation age 65 years or older
Hospital beds per 1,000 residents

Percent o f population unemployed

Population in thousands o fresidents per square
mile ofland area

Personal income in thousands of dollars

Farm income as percent o f State domestic
product

State law capping damage awards in
malpractice cases (I=yes, 0=no0)

Mean

208.37

13.08

4.03

5.53
.58

13.158
2.90

.28



Table 3 State d
NumBer

i

(1985,1990,1995, and 2000 data; N = 196)

| Explanatory variable

| Intercept

Percent ofpopulation age 65
years or older

Hospital beds per 1,000
residents

Percent of population
unemployed

Population in thousands of
residents per square mile
Personal income in thousand
ofdollars

Farm income as percentof
State domestic product

Nawards
(1-yes, Oi=norw «f* v, .y
Adjusted R2= .52.

S

Coefficient Standard error
172.56 2581
5.18 1.49
-.04 .02
-6.45 1.77
17.37 2.28
1.33 37
-4.97 1.08
li , vK‘_V

tm m S m m

s

D s g o

t statistic
6.65

3.47

-1.58

-3.65

7.63

3.60

-4.59

;3-7S



Table 4 State data:
e a%e a%aphysma s per 1

Number o

Ordinary least %uareseg%g%t%stimates—

000

(1985,1990,1995, and 2000 data with dummy time variables; N = 196)

Explanatory variable
Intercept

Percent ofpopulation age 65
years or older

Hospital beds per 1,000
residents

Percent ofpopulation
unemployed

Population in thousands of
residents per square mile
Personal income in thousands
ofdollars

Farm income as percent of
state domestic product

1985 (I=yes, 0=no0)
1995 (I=yes, 0=no)
2000 (I=yes, 0=no0)

« Adjusted R2= .58.

Coefficient
104.54

3.89
-.03
-4.59

16.67
5.00
-4.20
23.99

t\#-l f:

24.08
-16.08

78.96

Standard error t statistic

30.08 3.47
1.78 2.19
.03 -1.02
1.92 -2.39
2.20 7.58
.96 5.21
1.09 -3.81

- 3-86

‘Btevf -
10.98 2.19
8.80 -1.83

21.50 3.67



Table 5. County data: Variable means
(1996,1997,1998,1999, and 2000 data; N =14,640)

Description of variable
Number o fphysicians per 100,000 residents

Residency = 0/1, =1 if county had a hospital
with aresidency training program in 2000
Percent of population unemployed

Births = number of births per 100,000 residents
Rural, measures degree of “ruralness” of
county on scale (0 = least rural, 9 = most rural)
High HM O penetration (above 30 percent)
(I=yes, 0=no)

Temperate climate (average temp>70 degrees)
(I=yes, 0=no)

State law capping damage awards in
malpractice cases (I=ycs, 0=no)

Mean
116.84
.10
5.33
1305.80
5.43
21.7

.04

37



Table 6 Countg/r 0f%tahOrdlna

umb

SIClan

eas* squares

per 100 residen
(1996,1997,1998,1999, and 2000 data W|th dummy time variables; N =14,640)

Standard error

Explanatory variable Coefficient
Intercept 167.49 7.80
Residency program 169.68 8.80
in hospital in county
(yes = 1, no = 0)
Percent of population -285.53 44.70
unemployed
Births per 100,000 -0.02 0.005
population
Measures ofrural influence -8.19 0.65
(0 = least rural, 9 = most
rural)
High HM O penetration 18.87 4.43
(above 30 percent)
Temperate climate (average 60.50 15.89
temp>70 degrees)
;State;layv capping damage !
yv.eapping famag mmmm 11311.
;.awards;m malpractice cases -So
:(-I=yes, 0=n0) .
1997 (I=yes, 0=no0) 2.29 .39
1998 (I=yes, 0=no0) 4.66 .60
1999 (I=yes, 0=n0) 6.11 72
2000 (I=yes, 0=no) 7.20 0.96

OLS? estimates—

t statistic
21.47

19.30

-6.39
-3.84

-12.57
4.26

3.81

591
7.74
8.44

7.53

¢ R = .42. Robust standard errors are corrected for clustering at the county.
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THE WEISS RATINGS REPORT ON MEDICAL MALPRACTICE CAPS
Propagating the Myth That Non-Economic Damage Caps Don’t Work

OnJune 3, 2003, Weiss Ratings, Inc. published a report regarding the performance of the medical malpractice insurance industry entitled Medical
actice Caps  The Impact 01Non-Economlc Dama%e Caps on Physician Premiums, Claims Payout Levels, and Availabilitr of Coverage .£U The
recommendation of the reBort is that *Legislators s ouldfput proposals involving non-economic damaﬁe caps on hold until convincing evidence can be
ced to demonstrate a true benefitto doctors in the form of reduced med mal costs.‘{21 Unfortunately, the Weiss report is lll conceived, and misleads the
rbY falsely demonstrating that non-economic damaﬁe caps have not worked. Both of the d3ta sourfces used by Weiss have gone on record

eeln

g vith the report's methodology, as described herein.

The conclusions drawn by Weiss are opposite ofthose previously published by reputable entities, such as the Congressional Budget Office, US
tment of Health and Human Services, Joint Economic Committee of the United States Congress, Standard & Poors, American Academy of Actuaries,
hast, and Milliman, USA, to name a few (see Appendix A). Unlike Weiss, all of these highly respected organizations have considerable experience and

tance by government and Industry for their knowledge and analytical product

The purpose of this document is to evaluate Weiss' use of the data and analytical process. Inshort, Weiss misuses published industry data in an

to demonstrate that non-cconomlc damage caps enacted by several states have not heen effective in reducing medical malpractice premiums in those
‘as compared to states without caps. Weiss underestimates the ‘average’ claim costs for the two groups of states by employing inappropriate

ical technique to represent the burden on insurers. This Is an error that is readily obvious to those who work with medical malpractice claims data, and

eads the reader to an inappropriate conclusion.
' DIDWEJSS DO WRONG?

mnthe Stales

Weiss has grouped 19 states as having caps on non-economic damages, and 32 others (including the District of Columbia) as not having caps,
unately, states with effective caps, such as California with a $250 thousand cap, are considered the same as states having various levels of caps up to
eluding $1 million. In facL only'5 ofthe 19 states have a $250 thousand dollar cap similar to that being proposed under current legislation! Eleven of
ites have ca}?s of $500 thousand or greater. No attempt has been made to evaluate the effectiveness of caps at various levels, the¥ have simply been

d together. The American Academy of Actuaries has testified that caps are a key element of tort reform, and must be set at a level low enough. 6uch as
)00, to have an effect"J AnK comparison chosen to demonstrate the effectiveness of non-economic damage caps should be sensitive to the level of

n the various states and to their individual effectiveness.

én addition, as clearly shown on Appendix 1 of the Weiss report, more than half of the states enacting non-economic damage caps had not done so
the baseline date of 1991. Weiss compares premiums and claims costs for only two years, 1991 and 2002. The caps enacted in 10 states were not
#ein 1991, and thus, these states should not be included Inthe ‘cap slates’ category for this analysis. Two other 6lates had only adopted their caps in
and the beneficial effects of these laws may not have been recognized inthe data by 1991 due to constitutional challenge and uncertainty about the

te effects of the caps.JS]

fiag-the-Etsmluma

Weiss uses the annual insurance rate surveys published by Medical Liability Monitor (MLM) for three medical snecialtlesl61 as the source of
nee premium data. He calculates median average premiums by slate and then calculates a median premium for 1991 and 2002 for the two groups of

For example, Alabama had two insurers listed in the 2002 study, each with a premium for the three specialties. Weiss simply ranks the premiums
:ast to most, and then selects the middle value (or mean average of the two middle values when there is an even number of rates) as the median

je value, as shown below.

MEDICAL LIABILITY MONITOR RATE SURVEY DATA
ALABAMA

Insurer Specialty 1991 Rate 2002 Rate
FPICEL _ Internal Med N/A $6,043
ProAssurancelfil Internal Med $5,008 6,806
FPtC Gen Surgery N/A 9,288
ProAssurance Gen Surgery 25,629 27,694
FPIC OB/GYN N/A 36,506
ProAssurance OB/GYN 45,368 38,073
Median 25,629 23,490*

ecalculated as the mean averaoe of$19 286 and $27 694
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\/nythe e t}/]\éas se %%“ié’ |frgngEePISCUSSIOH simply because it is alphabetically the first state. However, these data demonstrates many reasons

( Data for different Insurers are used for the two comparison years.
( Tne n%a%ﬂs representative of only general surgery rates because general surgery rales are always higher than intermal medicine and
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Medical Malpractice Insurance
Investment Income

-¢-Net Investment Yield
-O-NetlInvestment Income With Realized Capital Gains

urcc: A.M.Best Aggregates ft Avenges, 1997 through 2002 Editions,
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USION

'he Weiss report recommends that "...legislators must immediatel¥ put on hold all proposals involving non-economic damage caps until convincing
* can be produced to demonstrate a true benefit to doctors in the Torm of reduced med mal cost" This information exists, as reported herein and by

ther reputable sources, and now is the time for the enactment of effective federal health care liability reform.

appendices  Appendix A
Appendix S
Appendix C
Appendix”®
Appendix®

f G PET B ST ek ™

11
r%ryothr&;E Hurley, ACAS, far the American Acadermy of Actuaries. Hearing before the Suboon ittee on Hedlth of the Gommittee on Bnergy and Gomrerce, US House

ima and Its MCRAlaware often dted as tho prire exanrple ot aauccessful noneconanvic damege cap. Enedted In 1975, MCRA's effects were nat redlize-1until 10 years
Shenthetriol bar's contitutional dg\l;«l\'lgsofthetaw\ereﬁrdlyslemed,

rd Medidne, Generd . OB/

Professiondls Insurance

uuranco- kmoanas Mutud Assrance. Inc. In 1991 . . . .
rerag%rr_rggod nelpradtice dains are reparted to Insurers 22 norths after the Inddent Inquestion, and are dosed or peid by the Insurer an additions! 33 monlhs hence (PIAA
I.rnmr/gdrr%tsh‘fed Medicd Mepradtice Pramriuns?, Broan Brathers Hemiren, Jaruery 2003, p. 3



In the summer of2003, the U.S. General Accounting Office (GAO) released two reports related
to America’s medical liability crisis. These reports address several separate but related issues.
The first report, released in June 2003, confirms that, since 1999, medical liability premiums
skyrocketed in some states and specialties— and increasing settlements and jury awards (“paid
claims5) are the primary drivers for these increases. The second report, released in August,
confirms that America’s medical liability crisis is causing access to health care problems in high-
risk medical specialties and in select locations throughout America. In the five states studied by
the GAO, all previously identified by the American Medical Association (AMA) as liability
crisis states, the GAO found health care access problems. The GAO reports also confirm what
the AM A has long held to be true— tort reform works. Medical liability premiums in states with
strong caps on non-economic damages grew at a slower rate than states without caps on non-

economic damages.

We appreciate the GAO's efforts and note that it, like others who have tried to quantify the
medical liability crisis, found that data sources are difficult to locate, inconsistent, and often
lagging. We would hope that instead of looking at this work as a one-time project, the GAO will
continue to gather data over time so that the impact of the current crisis can be measured. In
some fields, such as economic forecasting, the fact that an event has occurred is not determined
until after it is over. For example, workers who lose theirjobs know that the economy is bad, but
arecession is often not declared until after it is over. We cannot afford the luxury ofwaiting
until the liability crisis is over to declare a crisis and take action. Too many patients will be hurt.

Among its general findings, the GAO confirmed that:

¢ Increased losses on claims are the primary contributor to higher medical liability
premium rates. (GAO 03-702, p. 15)

e Premiums were higher (GAO 03-702, p. 14) and grew more quickly (GAO 03-836, p.30)
in states without non-economic damage caps than in states with non-economic damage
caps.

« Physician responses to medical liability pressures in the five crisis states have reduced
access to services affecting emergency surgery and newborn deliveries. (GAO 03-836,
p.5)

« Similar examples of access reductions attributed to medical liability pressures were not
identified in the four non-crisis states. (GAO 03-836, p.5)

* Insurers are not charging and profiting from excessively high premium rates. (GAO 03-

702, p.32)
o None ofthe insurance companies studied experienced a net loss on investments. (GAO

03-702, p.25)
*U.S. General Accounting Office, Medical Malpractice Insurance: Multiple Factors Have Contributed to Increased

Premium Rates, GAO-03-702 (June, 2003); and Medical Malpractice: Implications o fRising Premiums on Access
to Health Care, GAO-03-836 (August, 2003).

American Medical Association, September 2003



While verifying that the liability crisis has affected access to health care services, the GAO made
several determinations in its August report relating to the extent ofthe liability crisis that the
AM A believes do not accurately reflect the severity of the current crisis in real time. Numerous
changes to the GAO methodology would strengthen the basic findings of this report. Among the
data sources, measures, or analytical methods that could be improved are the following;

. Examination ofall crisis stateS. The GAO only examined five ofthe 19 crisis states.

The current medical liability crisis is far more widespread, extending to the additional 14

states as_well. o -
. Approprlate measurement OfphySIClan mOblllty. Physician counts were based on state

licensure data, which do not accurately reflect the number o f physicians practicing in a
given location. Actual physician practice location information must be used instead.
- More accurate counts ofphysicians by specialties and local markets.
Physician/population ratios that aggregate physicians across local markets and specialties
obscure the significant market-specific or specialty-specific changes in the supply of
physicians and availability of critically important medical services.
Use o fmulti-payor data to accurately measure access to health care services that
Medicare data alone do not capture. utilization statistics based exclusively on data from
a single payor (Medicare) exclude data for obstetric and emergency care, and fail to
capture the impairment o f access among other vulnerable populations, such as Medicaid

patients.

Use ofcurrentsource ofdata to capture the magnitude ofthe accessproblem in real
tIme. The GAO accorded no weight to current sources of data which reflect the
magnitude ofimpairment ofpatient access today.

In addition to our general comments on both of the GAO reports, the AM A has particular
concerns relating to the August report. While the GAO verified many examples ofimpaired
access to critical health care services, several ofthe GAO’s conclusions do not logically follow

from its analysis, including the following:
The GAO claims that access to care problems are not widespread.

The GAO’s measurement of access problems is incomplete. The report uses Medicare
claims data to examine changes in the utilization of medical services. Medicare data are
inadequate to identify changes in obstetric services because a vast majority of Medicare
eligible beneficiaries are beyond reproductive age. Limitations in the data also preclude
an assessment o f changes in emergency room services. Therefore, the report significantly
understates the impact ofrising liability insurance premiums because it does not examine
the two clinical areas of patient care in which impairment o f patient access has been the

most severe— obstetric and emergency room services.

To date, the AMA, in conjunction with its federation o f state medical associations, has
identified 19 states in a liability crisis. The GAO investigated access problems in only
five ofthose states. In each ofthose states it found examples o freduced access to
hospital-based services. We believe that the GAO would have found similar access to
care problems if it had examined the other 14 crisis states. In fact, the GAO did not



identify any access problems in the four non-crisis states it examined. Therefore, the
G AO’s conclusion that access to care problems are not widespread is not substantiated.

The GAO concludes that access Broblems were largely limited to inral areas where there are
otherfactors present that contribute to access to care problems.

It is well documented that access to care is more problematic in rural areas than in
urbanized areas. Many rural areas suffered from physician shortages prior to the recent
escalation in liability premiums. It is precisely in those areas where access is already
threatened that one would first notice the impact of physicians’ relocation or curtailment

o f certain services.

Health care access problems do not have to affect every part of a state to create crisis
conditions. Health care by its nature is local, where aloss ofjust one or a few physicians
or other health care providers in a community can have a traumatic impact on the
availability of health care services in that community. Mrs. Leanne Dyess, arecent
witness before House and Senate committee hearings, found this out when her husband
was rushed to the closest hospital after he suffered severe head injuries in a car crash. On
that night, that hospital did not have the necessary specialist on duty to treat her
husband’s injuries because physicians in the community had been forced to close their
practices due to the liability crisis. By the time her husband was airlifted to a hospital
with the proper staffit was too late— he suffered permanent brain damage.

The GAO states that it was unable to substantiate all ofthe claims ofphysician relocation,
practice closings, or retirement.

W e are heartened to learn that some hospital departments were able to find temporary
solutions to what is likely to be a long-term problem. Nevertheless, many reports of
physician relocation, practice closings, and retirement were confirmed and, as the GAO

reported, have had a significant impact on patient access to care.

The AM A has verified that, in at least one instance, the GAO relied on inaccurate
interpretations ofthe information it was provided in making this assertion. In particular,
the GAO reported it was unable to substantiate a report that Collier and Lee counties in
Florida lost all of their neurosurgeons because the GAO found five neurosurgeons
practicing in each county. In fact, the information provided to the GAO stated there were
no “pediatric” neurosurgeons in those two counties, an important distinction indicative of

the lack ofcritical access for all local children.

Some ofthe GAO’s conclusions are not supported by its facts. For example, the GAO
cites a litany of examples where patients’ access to health care has been limited in
Mississippi, but then relies solely on licensure data— an inappropriate indicator of
physician mobility— to assert that there is not an access problem.



In several cases, the GAQ implies that éa? because state-level ph?]/sician topopulation ratios
from state licensing data have remained largely unchanged, or that () because the number of
physicians departing a state accountsfor a smallpercentage ofphysicians licensed in the state,
that access to care has not been affected.

Relying on the total number o f licensed physicians in a state to track physician mobility
is inappropriate. According io James Thompson, MD, President and CEO of the
Federation o f State Medical Boards ofthe U.S. (FSMB):

The number of licensed physicians in a state is not an accurate
measure o fwhether patients have adequate access to health care.
Physicians may reduce their practice, stop treating high-risk
patients, or stop practicing altogether and still maintain their
license. Also, the number oflicensed physicians is not an
accurate indicator o f the distribution o fthose physicians in
underserved areas. Licensed physicians may work in
administrative, academic or other settings where they may not
have a clinical practice. Also, many retired physicians maintain
a license. Information in the Federation of State Medical
Boards’ database shows that approximately 60% o fphysicians
are licensed in more than one state which indicates that they are
licensed in states where they do not maintain a full-time or part-

time practice.

The state licensing board data that the GAO examined runs through 2002, and therefore
do not capture changes in physician location that occurred in 2003. Moreover, the
decision to retire or relocate is a complicated one in which physicians must weigh their
duty to their patients against the financial viability oftheir medical practice. It is not a
decision made lightly, or made overnight. We expect to see the rate o f physician
retirements and relocation increase over time if premiums continue to escalate.

The GAO’s method of measuring physician supply and potential access to care is not
appropriate. Access problems are specialty and locality specific and are completely
obscured when one looks at state-level physician to population ratios that aggregate
physicians across specialties and local markets. Similarly, the number of high-risk sub-
specialists that depart from any locality would likely account for only a small percentage

o f physicians in the state.

The GAO uses Medicare utilization data to conclude that, over the January 1997 through June
2002 period, rates ofspinal surgeries, selected orthopaedic setvices, and orthopaedic surgeries
remained as high in "crisis - states as in the nation at large.

The GAO’s conclusion is misleading for a variety of reasons. For example, data from
January 1997 through June 2002 are not likely to capture the impact ofincreases in
medical liability premiums on access to care that took place between 2000 and 2001, let
alone more recent increases between 2001 and 2002. We would not expect to see a



measurable reduction in services until late 2002 and more likely not until 2003. The
examples of service reductions cited by the GAO arejust the tip ofthe iceberg.

Also, AM A analysis shows that the GAO’s estimate of the increase in orthopaedic
procedures in Pennsylvania over the 1997 to 2002 period (approximately 40%) was
largely driven by increases in ‘‘minor procedures.” One code in particular (CPT 20610 -
Drain/inject, joint/bursa) accounts for about half o f utilization in the code range that the
GAO examined. The inclusion ofthese minor procedures overstates the provision of and
increase in orthopaedic procedures, and understates the true magnitude o f the patient

access problem.
77ie GAQ concludes that the cost ofdefensive medicine cannot be reliably estimated.

Research published in peer-reviewed journals on economics suggests that the reduction in
defensive medicine from the adoption ofdirect tort reforms would reduce selected

hospital expenditures by 5% to 9%.*

The GAO criticizes reports that extend an estimate o fthe cost ofdefensive medicine from
data on selected hospital services provided to Medicare patients (it says that results from
Medicare data can not be generalized). Yet, the GAO bases its own conclusion that
patient access has not been affected on awidespread basis on the same Medicare data.

The GAO states that it could not determine the extent to which differences in claimpayments
across states are caused by tort reform laws, such as caps on non-economic damages.

Research published in peer-reviewed journals on economics shows that claim payments
in states with caps are lower than in states without caps. These research articles offer the
best evidence that caps work because they consider, and rule out, other competing
explanations for why claim payments differ across states.

A recent study by two economists at the Agency for Healthcare Research and Quality
(AHRQ) shows that between 1985 and 2000 physician supply increased at a faster rate in
states that passed caps than in states that did not. This study is even more powerful than
the recent examples verified by the GAO because it considers and rules out other
competing explanations for why physician supply differs across states. Also, it uses data
on where physicians’ main practices are located rather than state licensure data.

Long-term premium stability in California, a state with a cap on non-economic damages,
shows that caps help keep medical liability premium growth in check. According to data
from the National Association ofInsurance Commissioners, while aggregate medical
liability insurance premiums in California increased by 182% over the 1976 to 2001
period, premiums in the rest of the United States increased by 569%.

tDaniel P. Kessler & Mark B. McClelllan, Do Doctors Practice D efensive Medicine, Quarterly Joural of
Econamiics, ]11@): 353-390 (19%).



Further, an examination ofrecent premium data by various governmental agencies,
including the GAO, indicates that growth in claim payments and premiums has been
much lower in states with caps on non-economic damages than in states without caps.

The AMA will continue to advocate on behalf o fpatients and physicians for national reforms
similar to those already passed by the U.S. House of Representatives. America’s patients are the
ones who will suffer if Congress does not act soon. This is a crisis, it is not waning, and without
real reforms more patients will be unable to find a doctor to deliver a baby, perform life-saving
trauma surgery, or provide other critical care to high-risk patients who need it most.



The U.S. General Accounting Office (GAQO) recently released two reports related to America’s medical
liability crisis. The first report (June 2003) confirms that, since 1999, medical liability premiums
skyrocketed in some states and specialties— and increasing settlements and jury awards (“paid claims”)
are the primary drivers for these increases. The second report (August 2003) confirms that America’s
medical liability crisis is causing access to health care problems in high-risk medical specialties and in

select locations throughout America.

The GAO reports also confirm what the American Medical Association (AMA) has long held to be
true—tort reform works. Medical liability premiums in states with strong caps on non-economic
damages grew at a slower rate than states without caps on non-economic damages.

We appreciate the GAO's efforts and recognize that it is difficult to quantify the medical liability crisis.
Among its findings, the cao confirmed that:

Increased losses on claims are the primary contributor to higher medical liability premium rates.
(GAO 03-702, p..15)
Premiums were higher (GAO 03-702, p 14) and grew more quickly (GAO 03-836, p30) in states
without non-economic damage caps than in states with non-economic damage caps.

c Physician responses to medical liability pressures in the five crisis states have reduced access to
services affecting emergency surgery and newborn deliveries. (GAO 03-836, p5)
Similar examples of access reductions attributed to medical liability pressures were not identified
in the four non-crisis states without reported problems. (GAO 03'836, p5)
Insurers are not charging/profiting from excessively high premium rates. (GAO 03-702, p32)
None 0f the insurance companies studied experienced a net investment loss. (GAO 03'702, p25)

However, the GAO’s August report fails to accurately reflect the severity of the current crisis. Numerous
changes to the GAO methodology would strengthen the basic findings o f this report. Among the data

sources, measures, or analytical methods that could be improved:

Examine all crisis states. To date, the AM A, in conjunction with its federation of state medical

associations, has identified 19 states in a medical liability crisis. The GAO investigated access
In each ofthose states it found examples ofreduced access

problems in only five ofthose states.
to care. The GAO would have found similar access problems if it had examined the other 14 crisis

states. In fact, the GAO did not identify any access problems in the four non-crisis states it
examined. Therefore, the GAO’s conclusion that access problems are not widespread is not

substantiated.

Recognize Increased impaCt on rural areas. Heaith care access problems do not have to affect
every part of a state to create crisis conditions. Health care by its nature is local, where a loss of
just one or a few physicians or other health care providers in a community can have a traumatic
impact on the availability ofhealth care services in that community. Many rural areas suffered
from physician shortages prior to the recent escalation in liability premiums. It is precisely in
those areas where access is already threatened that one would first notice the impact of physicians’

relocation or curtailment of certain services.



. Appropriately measurephysician m0b|||ty Physician counts were based on state licensure data,
which do not accurately reflect the number of physicians practicing in a given location. Actual
physician practice location information must be used instead.

Relying on the total number of licensed physicians in a state to track physician mobility is
inappropriate. According to James Thompson, MD, President and CEO o fthe Federation of State

Medical Boards ofthe U.S. (FSMB) in September 2003:

The number oflicensedphysicians in a state is not an accurate measure
ofwhetherpatients have adequate access to health care. Physicians may
reduce thelrpractice, stop treating high-riskpatients, or stop practicin
altogether andstill maintain their license. Also, the number oflicense
physicians is not an accurate indicator ofthe distribution ofthose
physicians in underserved areas. Licensedphysicians may work in
administrative, academic or other settings where they may not have a
clinicalpractice. Also, many retiredphysicians maintain a license.
Information in the Federation ofState Medical Boards' database shows
that approximately 60% o fphysicians are licensed in more than one state
which indicates that they are licensed in states where they do not
maintain afull-time or part-time practice.

« Accurately countphysicians by specialties and local markets. The G Ao's method of measuring
physician supply and potential access to care is not appropriate. Physician/population ratios that
aggregate physicians across local markets and specialties obscure the significant market-specific
or specialty-specific changes in the supply ofphysicians and availability of critically important
medical services. Similarly, the number of high-risk sub-specialists that depart from any locality
would likely account for only a small percentage of physicians in the state.

«  Use multi-payor data to accurately measure access to health care services that Medicare data
alone do not Capture. Utilization statistics based exclusively on data from a single payor
(Medicare) exclude data for obstetric and emergency care, and fail to capture the impairment of
access among other vulnerable populations, such as Medicaid patients. Medicare data are
inadequate to identify changes in obstetric services because a vast majority of Medicare eligible
beneficiaries are beyond reproductive age. Limitations in the data also preclude an assessment of
changes in emergency room services. Therefore, the report significantly understates the impact of
rising liability insurance premiums because it does not examine two clinical areas in which
impairment o f patient access has been the most severe — obstetric and emergency room services.

The AMA will continue to advocate on behalf of patients and physicians for national reforms
similar to those already passed by the U.S. House of Representatives. America’s patients are the
ones who will suffer if Congress does not act soon. This is a crisis. It is not waning, and without
real reforms more patients will be unable to find a doctor to deliver a baby, perforin life-saving
trauma surgery, or provide other critical care to high-risk patients who need it most.

*U.S. Gereral Accountiing Office, Medical Malpractice Insurance: Mulktiple Fectors Have Contrributed o Increased Premium
Rates, GAO-03-702 (Qure, 2003); and Medical Malpractice: Inplicatians of Rising Premiums on Access to Health Care, GAO-
03-836 (Agust, 2003).
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INTRODUCTION

Americans enjoy high quality health care. But we can do better. To that end, the Administration is undertaking a number of initiatives to
increase access to care, while enhancing even further the quality of care and constraining cost increases. The Administration is acting to make
more information available to consumers to help them identify quality care and to choose providers that offer quality care. We are encouraging
and promoting the introduction of computer technology in health care to support the efforts ofhealth professionals and to reduce the chance of
error. Reform of the litigation system is a further, critical part of our efforts to improve quality. The excesses ofthe litigation system raise the
cost of health care for everyone, threaten Americans' access to care, and impede efforts to improve the quality of care.

Americans spend far more per person on the costs of litigation than any other country in the world. The excesses of the litigation system are an
important contributor to "defensive medicine"-mcdical treatments provided for the purpose ofavoiding litigation. Doctors' insurance
premiums arc increasing at a rapid rate, particularly in states that have not taken steps to make their legal systems function more predictably
and effectively. Some doctors cannot obtain insurance despite having never had a single malpractice judgment or even faced a claim. As
multimillion-dollar jury awards have become more common in recent years, these problems have reached crisis proportions.

Pliis is a threat to health care quality for all Americans. Increasingly, Americans are at risk of not being able to find a doctor when they most
need one. Doctors have given up their practices, limited their practices to patients who do not have health conditions that are more likely to lead
to lawsuits, or have moved to states with a fairer legal system where insurance can be obtained at a lower price. In addition, excessive litigation
is impeding efforts to improve quality of care. Hospitals, doctors, and nurses are reluctant to report problems and participate injoint efforts to
improve care because they fear being dragged into lawsuits, even if they did nothing wrong.

This broken system of litigation also is raising the cost of health care that all Americans pay, through out-of-pocket payments, insurance
premiums, and taxes.

Judgments for very large amounts of non-economic damages in a small proportion of cases and the settlements they influence are driving this
litigation crisis. At the same time, most injured patients receive no compensation. The current litigation system hurts everyone-injured patients
and Americans seeking high-quality care. The only ones who benefit are those who operate the system-particularly the trial lawyers who bring
these cases and those who defend them. Some states have already taken action to squeeze the excesses out of the litigation system. But federal
action, in conjunction with further action by states, is essential to help Americans get high-quality care when they need it, at a more affordable

cost.

We reported on the growing access crisis in the report we issued on July 24,2002,1and updated with two supplements.2 As we predicted, the
crisis has only worsened since we issued those reports. The scope and intensity of the crisis have increased. More doctors, hospitals, and
nursing homes in more states are facing increasing difficulty in obtaining insurance against lawsuits, and as a result more patients in more
states are facing greater difficulty in obtaining access to doctors. Premiums charged to specialists in 18 states without reasonable limits on non-

economic damages increased by 39% between 2000 and 2001.3Premiums in these states have now gone up an additional 51%.4 Thus, specialty
premiums have almost doubled in two years in hard-hit states. This report describes the problems we currently face, the reasons these problems

have arisen, and how we can fix them.

THE CRISIS AFFECTS ALL AMERICANS

1. Access to Care is Threatened
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There are a number of obstacles that limit access to affordable health care in this country, including the difficulty many Americans have in
obtaining private insurance and an outdated Medicare program. We now face another obstacle--the litigation crisis that has made insurance
premiums unaffordable or even unavailable for many doctors, through no fault of their own. This is currently making it more difficult for many
Americans to find care, and threatening access for many more. This crisis affects patients, physicians, hospitals, and nursing homes all across

Ac United States.

The crisis is affecting access to care in numerous ways in states that have not reformed their litigation systems. A few examples of the real
problems we face:

* Three obstetrician-gynecologists who staffed a practice responsible for delivering half ofall babies in Fayette County, Pennsylvania,
stopped delivering babies effective Novem! -r 1in an effort to reduce malpractice premium expense. The policy would have been

$400,000 if they had continued OB services and will be under $100,000 without it.*

+ Dr. Lauren Plante, a matemal-fetal medicine specialist in Philadelphia, stopped practicing because her malpractice insurance premiums
increased 60% in one year.6

+ Dr. Peter Blanc, a vascular surgeon in Wilkes-Barre, shut down his practice in August because "...increasing insurance premiums have
forced him out ofbusiness.” Dr. Blanc, who has never been sued, would have had to pay $51,000 to renew his medical liability

coverage in October, up from $27,000 in 2000.2

+ Abington (PA) Memorial Hospital closed the only trauma center in Montgomery County at the end of 2002 because insurance carriers
were not willing to offer malpractice liability insurance to doctors staffing it. Since 1999, annual hospital liability premiums have risen

from $7 million to $23 million.8

In Tacoma, Washington, some doctors were faced with a tripling of their premiums. The Washington State Medical Association has
reported a 31% increase in the number ofphysician members moving out of state since 1998.®

¢ The Vermont Medical Society reported that malpractice premiums are rising so rapidly that doctors are being forced out of the
profession.*2

According to the president ofthe Massachusetts Medical Sor.icty, obstetricians in the state have seen their insurance premiums double
in the past year. Insurance premiums for obstetrician-gynecologists in Massachusetts are among the highest in the country and have

forced several doctors practicing in the Springfield area to stop delivering babies.**

The University of Nevada School of Medicine has estimated that Clark County should have between 150 and 160 obstetricians
delivering babies but has only 85 in practice, due to the medical litigation crisis.*2

The University of Nevada Medical Center closed its trauma center in Las Vegas for ten days in July 2002. Its surgeons had quit because

they could no longer afford malpractice insurance.*2 Their premiums had increased sharply, some from $-10,000 to $200,000. The
trauma center was able to re-open only because some of the surgeons agreed to become county government employees for a limited
time, wliich capped their liability for non-economic damages if they were sued. This is obviously only a temporary solution.

Dr. Cheryl Edwards, 41, closed her decade-old obstetrics and gynecology practice in Las Vegas because her insurance premium jumped
from $37,000 to $150,000 a year. She moved her practice to West Los Angeles, leaving 30 pregnant women to find new doctors.**

Dr. Darien Housel, who had been practicing in Las Vegas since 1996 delivering more than 200 habies a year, saw his patients for the
last time September 19. He moved to Utah, where his malpractice premiums will drop from nearly $100,000 to $39,000 annually.**

Dr. Frank Jordan, a var.cuLr surgeon, in Las Vegas, closed his practice. "I did the math. If Lwere to stay in business for three years, it
would cost me $1.2 million for insurance. Lobviously can't afford that. 1'd be bankrupt after the first year, and I'd just be working for the

insurance company. What's the point?"**

A doctor in a small town in North Carolina decided to take early retirement when his premiums skyrocketed from $7,500 to $37,000 per
year. His partner, unable to afford the practice expenses by himself, may now close the practice, and work at a teaching hospital.*2

® Many physicians in Ohio saw their malpractice premiums triple in 2001, and some are leaving their practice as a result. Dr. James
Wilkerson, an Akron urologist, decided to retire. Had Dr. Wilkcrson continued to practice, he would have spent seven months of his
yearly income to cover the $84,000 premium. "I would have had to go back to working 90 hours a week and | didn't want to do that..."*8
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« West Virginia is also facing critical access problems for urgently needed care such as obstetrics. In rural areas, such as Putnam County
and Jackson County, the sole community provider hospitals have closed their OB units because the obstetricians in those areas cannot

afford malpractice insurance.-15

« Many communities in Mississippi are losing access to needed medical care. Physicians, who specialize in family medicine and
obstetrics/gynecology in Indianola, and in other rural areas of the state, have stopped delivering babies because of skyrocketing

insurance costs.25
« Most of the cities with populations under 20,000 in Mississippi no longer have doctors who deliver babies.2l

+ Due to rising insurance costs, only one doctor with expertise in head trauma was available last July to cover all the hospitals in
Gulfport, Mississippi. Tony Dyess suffered permanent brain damage as a result.22

+ One in six participants in an August 2002 survey by the Florida Medical Directors Association reported that attending physicians have
stopped following patients in nursing homes in the last 12 months because of difficulty obtaining liability coverage; 27% reported that
physicians in their facilities had been informed that their medical liability coverage would not be renewed or would he more costly
because they attended patients in nursing homes. In 2001, Florida had one ofthe highest premium costs per nursing home bed in the

United States ($1 1.000).21
+ In Georgia, the 80-bed Bacon County Hospital in Alma took out a loan to cover a premium that more than tripled.2l

+ Another Georgia hospital, Memorial Hospital and Manor in Bainbridge, which operates a hospital and a nursing home, was faced with a
600% premium increase from 2001 to 2002.25

In New Jersey, 65% ofthe hospitals report that physicians are leaving because of increased premiums (over 250% over the last three
years).26

+ Arizona Family Care Association, an operator of rural health clinics on the Arizona-Mexico border, saw its malpractice insurance
increase from $500,000 per year with no deductible to $897,000 per year with a $50,000 deductible, anci that was only if it stopped

performing OB. AFCA stopped delivering babies; the closest OB services are an hour away.2

« The Wyoming Medical Society has indicated that it is increasingly difficult for physicians to stay in business due to increasing medical

liability costs-one ofthe two insurance carriers providing OB coverage increased rates 40% in 2002.25Dr. Willard Wood, an
obstetrician serving three Wyoming counties, stopped delivering babies during the winter of 2003; his annual malpractice premium to

provide only gynecological services was $116,000, or three times what he had paid a year earlier.22

¢ Doctors who would volunteer their time to provide care in free clinics and other volunteer organizations, or who would volunteer their
services to the Medical Reserve Corps, are afraid to do so because they do not have malpractice insurance. This makes it more difficult
for clinics to provide care to low-income patients. The clinics must spend their precious resources to obtain their own coverage, and
have less money available to provide care to people who need it. The proportion of physicians in the country providing any charity care

fell from 76% to 72% between 1997 and 1999 alone, increasing the need for doctors willing to volunteer their services.122Health Link
Medical Center opened in March 2001 in Southampton, Pennsylvania, to provide free health care to the working poor. Dr. Theodore
Onifer, a retired physician, volunteered his services on the board but was unable to volunteer to provide medical care because of the fear

of lawsuits and the cost of insurance.

+ A substantial number ofnursing home chains, including Beverly Enterprises, National Healthcare Corporation, Extendicare and Health
Ventures, have been forced to sell nursing homes in Florida and Arkansas because they could not obtain liability insurance coverage for

these facilities.11

« Six ofthe largest nursing home companies, both privately and publicly owned, have filed for bankruptcy in the past two years. A
significant factor in their financial downturn is uncontrolled costs associated with medical liability premiums and tort related

expenses.12

American Medical Association has reported that an alarming number of physicians are unable to obtain or afford medical liability
ranee in 12 states.11 The American College of Obstetricians and Gynecologists (ACOG) has identified nine states in which access to care is

compromised due to availability and affordability of malpractice insurance for obstetricians.11 A 2002 ACOG survey of obstetrician-
gynecologists found that 73% ofrespondents in these states have heen forced to retire, relocate, or modify their practice (e.g. decrease surgical

procedures, stop obstetrics, and/or decrease the amount of high-risk obstetric care).11
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Similarly, the American Association of Neurological Surgeons has identified 25 crisis states in which neurosurgeons faced cither a 50 percent
increase in premiums from 2000 to 2002, or average premiums near or over $100,000 in 2002.36

A new study conducted by the American Hospital Association and the American Society of Hospital Risk Management demonstrates that the
sscope of the crisis extends beyond physicians: one-third of hospitals saw an increase 0f 100% or more in liability insurance premiums in 2002.
B ver one-fourth reported either a curtailment or complete discontinuation of one service or another as a result of growing liability premium

expenses.32

The effect this crisis is having on patients' access to care is indicated by a recent survey conducted by the Blue Cross Blue Shield Association

(BCBS).32 A substantial number of BCBS plans predict that surgical fees and emergency room costs will increase as a result of higher medical
malpractice premiums.

2. Quality of Care is Jeopardized
Physicians Too Often Order Procedures for Litigation Purposes, not Medical Need

The litigation crisis affects the quality of care available to Americans in a number of ways. Physicians are reacting to the threat of litigation by
avoiding the specialties that presen* the greatest risk of suit. A recent survey of physicians reveals that one-third shied away from going into a
particular specialty because they feared it would subject them to greater liability exposure.32 When in practice, physicians increasingly are
forced to engage in defensive medicine to protect themselves against suit. They perform tests and provide treatments that they would not
otherwise perform merely to-protect themselves against the risk of possible litigation. The recent survey revealed that over 76% of physicians

are concerned that malpractice litigation has hurt their ability to provide quality care to patients.42 Because of their fear of the excesses of the
litigation system:

79% said that they had ordered more tests than they would, based only on professional judgment of what is medically needed, and 91%
have noticed other physicians ordering more tests;

74% have referred patients to specialists more often than they believed was medically necessary;

51% have recgmmended invasive procedures such as biopsies to confirm diagnoses more often than they believed was medically
necessary; an

41% said that they had prescribed more medications, such as antibiotics, than they would based only on their professional judgment,
and 73% have noticed other doctors similarly prescribing excessive medications.

A large majority ofnurses (06%) and hospital administrators (84%) who participated in the survey reported that unnecessary or excessive care

is provided because of fear of litigation.4l Every test and every treatment that is not taken for medical reasons poses an unnecessary risk to the
patient, and takes away funds that could better be used to provide health care to those who need it.

A recent survey of 1,573 physicians in three South Florida counties42 revealed how litigation fears have influenced the way physicians practice:

44% recently stopped performing high-risk procedures, including some spinal surgeries and treatment of chest wounds;
66% are performing more tests to protect themselves from lawsuits;

One in nine respondents no longer has malpractice coverage;

Seven of 29 radiologists have stopped reading mammograms; and

Almost 31% limit their practice in hospital emergency rooms

The Litigation System Does Not Promote Quality of Care

The liability system is not an effective way of improving quality. In many cases it docs not provide a useful guide to what care should be, and
does not provide a guide to providers or to patients. A comprehensive study of the prevalence of medical errors found that most events for

which claims were filed in fact did not constitute negligence.43 Other studies demonstrate the same pattern of randomness.44 Several medico-
legal scholars have noted that "Evidence is growing that there is a poor correlation between injuries caused by negligent medical treatment and
malpractice litigation.... [I]n a sample of 31,000 patients treated in 51 New York State hospitals, there was a poor correlation between a

malpractice suit and the presence of actual malpractice."43

Not surprisingly, most professionals involved in health care delivery believe thatthe system doesnot accurately reflectthe realities of health
Sbre or correctly identify malpractice. A 2002 survey indicated that 83% of physiciansand 72% of hospital administrators do not believe the
d"tem achieves areasonable result.42

Because its Tesults are largely random and unpredictable, the litigation system often does not accurately identify negligence, deter bad conduct,
or provide justice. "The evidence is growing that there is a poor correlation between injuries caused by negligent medical treatment and
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malpractice litigation."12

For example, obstetricians face more suits than any other specialty, more than two per career on average, and claims for neurologically

impaired infants make up 30 percent ofthem, according to the American College of Obstetricians and Gynecologists. The average award by
ies in such cases is about $1 million. However, a study released in January 2003 finds that doctors are often sued for brain damage that can
ult from oxygen deprivation during delivery, even though the vast majority ofsuch cases actually stem from infections and causes that are

eyond the control of physicians and other delivery room staff.1®The study, which is "one ofthe most highly peer-reviewed reports ever,"42
suggests that suits are being brought against doctors for brain damage and cerebral palsy that were not caused by negligent care.5%

With this randomness, the litigation system cannot be relied upon to deter error or set meaningful standards of care. That this is in fact the case
is evidenced by the Institute of Medicine's estimate that as many as 98,000 people die each year from medical error.51 Results like these
indicate that the current system is failing to ensure quality care.

The Litigation System in Fact Impedes Efforts to Improve the Safety and Quality of Care

Health professionals' understandable fear o f unwarranted litigation threatens patient safety in another way. It impedes efforts of physicians and
researchers to improve the quality of care. Specifically, fear of liability discourages open discussion of medical errors and ways to reduce them.
As medical care becomes increasingly complex, there are many opportunities for improving the quality and safety of medical care, and
reducing its costs. However, because ofthe litigation environment, only one-fourth of physicians, nurses and hospital administrators think that
their colleagues are very comfortable discussing adverse events or uncertainty about proper treatment with them. Even fewer, roughly 5%,

think that their colleagues are very comfortable discussing medical errors with them.52

The best way to achieve these needed improvements in quality of care is to provide better opportunities for health professionals to work
together to identify errors, or practices that may lead to errors, and to correct them. Experts believe these quality improvement opportunities

hold the promise not only ofsignificant improvements in patient health outcomes, but also ofreductions in medical costs by as much as 30%,52
Many problems in the health care system result not from one individual's failings, but from complex system failings. These can best be
addressed by collecting information from a broad range of doctors and hospitals, and encouraging them to collaborate to identify and fix
problems. Already many health care systems are beginning to make these improvements:

Intenmountain Health Care and LDS Hospital in Utah improved quality and efficiency of the intensive care unit by applying quality
improvement techniques and improving collaborative efforts.

The Pittshurgh Regional Healthcare Initiative has brought together hospitals, health plans, physicians, and purchasers of health care in a
collaborative effort to identify better ways to provide care. It has reduced blood infections in intensive care units by 20% injust two
years, and it is encouraging reporting to reduce medication errors.

The Baylor Medical Center in Dalias, Texas, has recently initiated an error reporting system and integrated it into care delivery to
reduce medication and other errors.5

+ Through the Northern New England Cardiovascular Disease Study Group, eight hospitals reduced mortality for cardiac bypass surgery
by developing a collaborative patient registry, tracking how care is delivered and what the outcomes are, and sharing what they learn.

0 A proprietary drug-dispensing system developed by the Veterans' Administration that uses bar-code technology has reduced problems
associated with medication errors by 74% in the five years since its introduction.%

However, these efforts and other efforts arc impeded and discouraged by the lack of clear and comprehensive protection for collaborative
quality efforts. Doctors are reluctant to collect quality-related information and work together to act on it for fear that it will be used against

them or their colleagues in a lawsuit. Perhaps as many as 95% of adverse events are believed to go unreported.55 To make quality
improvements, doctors must be able to exchange information about patient care and how it can be improved-wliat is the effect of care notjust
in one particular institution or of the care provided by one doctor, but how the patient fares across all providers. These quality efforts require

enhancements to information and reporting systems.

In its report, "To Err is Human," the Institute of Medicine (IOM) observed that, "[Rjeporting systems are an important part of improving
patient safety and should be encouraged. These voluntary reporting systems (should] periodically assess whether additional efforts are needed
Maddress gaps in information to improve patient safety and to encourage health care organizations to participate in...reporting, and track the

Envelopment of new reporting systems as they form."52

However, as the IOM emphasized, fear that information from these reporting systems will be used to prepare a lawsuit against them, even if
they are not negligent, deters doctors and hospitals from making reports. This fear, which is understandable in the current litigation climate,
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impedes quality improvement efforts. According to many experts, the "#1barrier" to more effective quality improvement systems in health
care organizations 1s fear of creating new avenues of liability by conducting earnest analyses of how health care can be improved. Without
protection, quality discussions to improve health care can be used as fodder for more litigation. Doctors are busy, and they face many
pressures. They will be reluctant to engage in health care improvement efforts if they think that reports they make and recommendations they
Moffer will be thrown back at them or others in litigation. Quality improvement efforts must be protected if we are to obtain the full benefit of

dors' experience in improving the quality of health care.

The I0M Report emphasized the importance ofshifting the inquiry from individuals to the systems in which they work: "The focus must shift

from blaming individuals for Fast errors to a focus on preventing future errors by designing safety into the system."52 But the litigation system
impedes this progress-not only because fear of litigation deters reporting but also because the scope of the litigation system's view is restricted
The litigation system looks at the past, not the future, and focuses on the individual in an effort to assess blame rather than considering how

improvements can be made in the system. "Tort law's overly emotional and individualized approach...has been a tragic failure."5
3. Health Care Costs are Increased

The medical litigation system attacks the wallet of every American. Money spent on malpractice premiums (and the litigation costs that largely
determine those premiums) raises health care costs. A GAO study in 1994 estimated that malpractice premiums comprise 1% of total health

care expenditures; given current spending, this amounts to $14 billion dollars.62

The litigation system also imposes large indirect costs on the health care system. Defensive medicine that is caused by unlimited and
unpredictable liability awards not only increases patients' risk but it also adds costs. A leading study estimates that reasonable limits on non-
economic damages, such as California has had in effect for 25 years, can reduce health care costs by 5-9% without "substantial effects on

mortality or medical complications."6l With national health care expenditures currently estimated to be $1.4 trillion, if this reform were adopte>
nationally, it would save $70-126 billion in health care costs per year.

The costs of the runaway litigation system are paid by ail Americans, through higher premiums for health insurance (which reduces workers'
take home pay if the insurance is provided by an employer), higher out-of-pocket payments when they obtain care, and higher taxes.

The Federal Govemment-and thus every taxpayer who pays federal income and payroll taxes—pays for health care in a number of ways. It
nrovides direct care, for instance, to members of the armed forces, veterans, and patients served by the Indian Health Service. It provides
Inding for the Medicare and Medicaid programs. It funds Community Health Centers. It also provides assistance, through the tax system, for
vorkers who obtain insurance through their employment. The Federal Government spends $33.7-$56.2 billion per year for malpractice

coverage and the costs of defensive medicine.6 Reasonable limits on non-economic damages would reduce the amount of taxpayers’ money t»
Federal Government spends by $28.1-$50.6 billion per year.@

. THE LITIGATION SYSTEM ISRESPONSIBLE FOR THE CRISIS

The crisis that we face-as consumers, taxpayers, or health care professionals-is caused by our expensive litigation system, which often finds
liability on a random basis and increasingly imposes very large judgments for non-economic damages.

The insurance premiums that health professionals and hospitals must pay are largely determined by the costs that the litigation system imposes
on the insurers. The malpractice insurance system and the litigation system are inexorably linked.

Although most cases do not actually go to trial, it costs a significant amount of money to defend each claim-expcnses on claims settled in 2001
averaged $39,819." Data from states that maintain this information demonstrate the rapid rate of increase in recent years. Between 1999 and

2001, the average expense, per defendant, in a medical litigation case in Illinois increased 30.3% (from $14,855 to $19,363).65 In the period
1980 to 1984, the average defense cost in Missouri was $4,700; in the period 1995 and 1999, it increased to almost $19,000-an increase of

more than 300% percent.66

And payments made on claims are increasing. In Illinois, the average payment per paid claim increased from just under $129,000 in the period
1980-1984 to almost $500,000 in the period 1995-1999.62 Missouri reported similar increases-the average payment per defendant rose 38%
between 1999 and 2001.62

retween 1991 and 2001, the number of payments made for malpractice claims against physicians reported to the National Practitioner Data
Bank (NPDB) increased 21.6% from 13,711 to 16.676.62 During this spme period, the median payment more than doubled-from $63,750 to
$135,941-while the maximum reported payment escalated from $5,300,000 to $20,700,000.2

http://www.aspe.hhs.gov/daltcp/reports/medliab.htm 21212004


http://www.aspe.hhs.gov/daltcp/reports/medliab.htm

Auuressing tne New Health Care Crisis: Reforming the Medical Litigation System to Improve the Qualit... Page 8 of2

Of particular concern is the rise in mcga-awards and settlements. The number of payments of $1 million or more reported to the NPDB
exploded in the past 7 years, not only in AMA crisis states such as New Jersey, Pennsylvania and Ohio, but nationwide. Between 1991 and
2002, the number of payments of $1 million or more that were reported to the NPDB increased from 298 to 806; payments of $1 million or
more increased from 2.2% to 5.4% of total payments reported. While the NPDB represents the most comprehensive data source for medical
malpractice claims payments, it may understate the extent of the crisis since it includes all doctors, and the problem is concentrated in high risk

Specialties.

Mega-awards for non-economic damages have occurred in states that do not have limitations on the amounts of non-economic damages that
can be recovered. A number of states have experienced mega-judgments. See Table 1

TABLE 1. Mega Awards In States Without Caps

State Jury Award Year

Arizona $3,000,000 1998
Kentucky $13,000,000 1998
Mississippi $100,000,000 2002
Nevada $6,000,000 2001
$5,400,000 2001

$4,600,000 2001

New York $94,500,000 2002
$80,000,000 2002

$91,000,000 2002

North Carolina $23,500,000 1997
$4,500,000 2001

$8,100,000 2001

Ohio $3,500,000 2002
Pennsylvania $100,000,000 1999
$7,000,000 2003

fexas $4,400,000 2002
Iwashington $3,790,000 1998

Source: ASPE Review of Media Reports from The Advocate, Las Vegas Review, North Carolina Lawyers Weekly, and other select sources.

A large proportion ofthese awards arc not to compensate injured.patients for their economic loss-such as wage loss, health care costs, and
replacing services the injured patient can longer perform (such as child care). Much of the judgment (in some cases, particularly the largest
judgments, perhaps 50% or more) is for non-economic damages. Awarded on top of compensation for the injured patient's actual economic
loss, non-economic damages are meant to be compensation for intangible, non-monetary losses, such as pain and suffering, loss of consortium,
hedonic (loss of the enjoyment of life) damages, and various other theories that are developed.

Recent data from the Florida Department of Insurance Closed Claims Database show that non-economic damages comprised 77% of awards.2l
In Texas, the average judgment today is $2.1 million; of that, 70% is for non-economic damages. Texas has experienced a 500% increase in the

size ofjudgments awarded in the last 10 years.%5
Non-economic damages are an effort to compensate a plaintiff with money for what are in reality non-monetary considerations. The theories on

which these awards arc made however, are entirely subjective. As one scholar has observed: "The perceived problem of pain and suffering
awards is not simply the amount of money expended, but also the erratic nature of the process by which the size of the awards is determined.

Juries are simply told to apply their 'enlightened conscience' in selecting a monetary figure they consider to be fair."22 Unless a state has
adopted limitations on non-economic damages, the system essentially gives juries a blank check to award huge damages.

Even though few cases end with mega jury awards, they encourage lawyers in the hope that they can win this litigation lottery, and they

influence every settlement that is entered into. Mirroring the increase injury awards, settlement payments have steadily risen over the last two
decades. The average settlement payment per paid claim increased from approximately $110,000 in 1987 to $250,000 in 1999.21

0 11, + >ELITIGATION SYSTEM DOES NOT BENEFIT THE INJURED
PATIENT
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The litigation system is expensive, and, at the same time, it is slow and provides little benefit to patients who are injured by medical error.

Most victims of medical error do not file a claim-one comprehensive study found that only 1.53% of those who were injured by medical
negligence even filed a claim.2* When a patient does decide to go into the litigation system, only a very small number recover anything. Most
ims--57-70%-result in no payment to the patient.2*-22 One study found that only 8-13% of cases filed went to trial; and only 1.2-1.9%

suited in a decision for the plaintiff.28

The results are as arbitrary for patients as they are for providers. When there are recoveries, they often are based on sympathy, attractiveness o:
the plaintiff, and the plaintiffs socio-economic status (educated, attractive patients recover more than others).22

One prominent personal injury trial lawyer explained the secret ofhis success: "The appearance ofthe plaintiff [is] number one in attempting ti
evaluate a lawsuit because | think that a good h'ialthy-appearing type, one who would be likeable and one that the jury is going to want to do
something for, can make your case worth doub'ie at least for what it would be otherwise and a Lad-appearing plaintiffcould make the case

worth perhaps half..." &

Only a small number of claimants achieve the large judgment for non-economic losses. A winning lottery ticket in litigation, moreover, is not
as attractive as it may seem at first blush. A plaintiffwho wins ajudgment must pay the lawyer 30-40% of it, and sometimes even more.
Lawyers, therefore, have an interest in finding the most attractive case. They develop a portfolio of cases and have an incentive to gamble on a
big "win." Ifonly one case results in a huge verdict, they have had a good payday. Thus, they have incentives to pursue selected cases to the
end in the hope of winning the lottery, even when their client would be satisfied by a settlement that would make them whole economically.
The result of the contingency fee arrangement is that lawyers have few incentives to take on the more difficult cases or those of less attractive

patients.

For most injured patients, therefore, the litigation process, while offering the remote chance of ajackpot judgment, provides little real benefit,
even for those who file claims and pursue them. Even successful claimants do not recover anything on average until five years after the injury,

longer if the case goes to trial 8l

The friction generated by operating the syste. n consumes most of the money. When doctors and hospitals buy insurance (sometimes they are
required to buy coverage that provides more “protection” than the total amount of their assets), it is intended to compensate victims of
Ipractice for their loss. However, only 28% of what they pay for insurance coverage actually goes to patients; 72% is spent on legal,

inistrative, and related costs.&

Our current system forces injured patients to sue their doctors in order to obtain compensation and forces hoth patients and doctors to go
through what is a traumatic process for all. Patients must wait years for recovery (if they ever win any). Doctors are subject to minute scrutiny
of actions they took, often years before, and their actions are judged on the basis of hindsight and perhaps even on the basis of changed medical
standards. The process consumes the time and energy of the doctor that could better be spent in patient care. It is essentially punitive in nature,
yet random. Rather than helping doctors do better, it causes them to engage in defensive medicine. It is a process that benefits no one except
those who must operate it-trial lawyers, both those who represent plaintitfs and those who represent defendants.

The cost of these awards for non-economic damages is paid by all other Americans through higher health care costs, higher health insurance
premiums, higher taxes, reduced access to quality care, and threats to quality of care. The system permits a few plaintiffs and their lawyers to
impose what is in effect a tax on the rest of the country to reward a very small number of patients-and their lawyers-who happen to win the

litigation lottery. It is not a democratic process.

V. ASARESULT,INSURANCE PREMIUMS ARE RISING RAPIDLY

The costs imposed by the litigation system show up in the cost of insurance coverage. Premiums have increased rapidly over the past several
years, particularly for doctors who practice internal medicine, general surgery, and obstetrics/gynecology (see Table 2 below). The average
increases ranged from 12% to 18% in 2000, were about 10% in 2001, but accelerated rapidly in 2002. The most recent report revealed that rate

increases are now averaging 20% and above.8

i TABLE 2. Medical Malpractice Liability Average Premium Increases by Specialty

JL (Date is When Survey Was Taken, Compared to Previous Period)
Specialty ilulv 2000 July 2001 July 2002
Internists 18% 10% 25%
General Surgeons 15% 10% 25%
Obstetrician/Gynecologists 12% 9% 20%
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Source: Medical Liability Monitor. The data reflect an average for the listed specialties in all states. Averaging disguises the different
experiences in states that have reformed their litigation systems and those that have not.

s seen in Table 3. which shows the highest rate increase reported for any of the three specialties, specialty physicians in states without
asonable limits on non-economic damages have experienced very significant premium increases from 2001 to 2002.

TABLE 3. Highest Premium Increases for Specialists in States without Meaningful Caps*

State Premium Increase from 2001- 2002
Arkansas ! 112%
Connecticut 40%
Florida+ 5%
Georgia 40%
Maryland 37%
Mississippi 99%
Nebraska 36%
Nevada 50%
New Hampshire 50%
North Carolina 50%
Ohio+ 60%
Oregon 80%
Pennsylvania 40%
South Carolina 42%
Tennessee 65%
t|Tejas+ 40%
jwirginia 113%
Wyoming 38%

Source: Medical Liability Monitor, 2002.

#Highest increase in rates for internal medicine, general surgery or obstetrics-gynecology as reported in MLM Survey, October 2002.

+ Florida imposes a cap of $250,000-5350,000 unless neither party demands binding arbitration or the defendant refuses to arbitrate. Florida
is not considered to have a meaningful cap on non-economic damages because of the confusion associated with the arbitration provision. An
Ohio statute limiting non-economic damages was declared unconstitutional in 1999. The Texas statute limits damages ($1.4 million in 2002)
inwrongful death cases only; application of it to all negligence actions was ruled unconstitutional in 1990.

Analyzing the data differently, the same pattern is evident in Table 4. which shows that the highest premium increases averaged among all
three specialists increased substantially in 2002.

TABLE 4. Average Combined Highest Premium Increases for Specialty Providers in States Experiencing a Litigation Crisis

State Premium Increase from 2001-2002
Florida 61%
lowa 29%
Mississippi 66%
Nebraska 1 31%
New Hampshire 42%
North Carolina 50%
South Carolina 38%
Tennessee 30%
Virginia 22%

Source: Medical Liability Monitor, October 2002. Data represent the average of the highest premiums reported for internal medicine, general
surgery and obstetrics-gynecology specialists.
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The states with the highest average premiums are states that have not reformed their litigation systems.” Table 5 compares the premiums in
non-reform states with those charged in California, which reformed its system in 1975,

TABLE 5. States with High Premiums in 2002 by Specialty, Compared to California

State OB/GYNs Surgeons Internists
Florida $211-S78K $164-$55K $56-$15K
Nevada $142-$59K $85-$38K $23-$ 11K
Michigan S141-S51K $107-$43K $46-$14K
New York ! $115-S33K $66-$19K $17-$6K
[linois $110-$47K $76-$29K $32-$9K
Texas $117-$43K J S88-S33K $34-$lIK
Maryland $96-$29K $38-$24K $11-86K
West Virginia $95-$69K $64-$40K $18-$9K
Connecticut $95-$69K $43-$37K $14-$7K
District of Columbia $90-$84K $43-$38K $13-$11K
California $75-$28K $49-$18K $21-$5K

Source: Medical Liability Monitor October 2002 Report. Highest and lowest premiums reported for internal medicine, general surgery and
ob-gyn physicians.

The effect of these premiums on what patients must pay for care can be seen from an example involving obstetrical care. Ifan obstetrician
delivers 100 babies per year (which is roughly the national average) and the malpractice premium is $200,000 annually (as it is in Florida),
each mother (or the government or her employer who provides her health insurance) must pay approximately $2,000 merely to pay her share of
her obstetrician's liability insurance. If a physician delivers 50 babies per year, the cost for insurance premiums per baby is twice as high, about
$4,000. It is not surprising that expectant mothers are finding their doctors have left states with litigation systems imposing these costs.

pursing homes are a new target of the litigation system. From 1990 to 2001, the average size of claims tripled, and the number of claims

increased from 3.6 to 11 per 1,000 beds.5* Premium increases paid by nursing homes are rising rapidly because of dramatic increases in both
the number of lawsuits and the size of awards. Between 1995 and 2001, the average premium increased from $240 per occupied skilled nursing
bed per year to $2,360. These costs vary widely across states, again in relation to whether a state has implemented reforms that improve the

predictability of the legal system. Florida ($11,000) had one of the highest per bed costs in 2001 Nursing homes in Mississippi have been

faced with increases in total premiums as great as 900% in the past two years.8 Since Medicare and Medicaid pay most of the costs of nursing
home care, these increased costs are borne by taxpayers, and consume resources that could otherwise be used to expand health (or other)

programs.

V. INSURERS ARE LEAVING THE MARKET

The litigation crisis is affecting patients' ability to get care not only because many doctors find the increased premiums unaffordable but also
because liability insurance is increasingly difficult to obtain at any price, particularly in non-reform states. Demonstrating and exacerbating the

problem, several major carriers have stopped selling malpractice insurance.

« St. Paul Companies, which was the largest malpractice carrier in the United States, covering 9% of all doctors, announced in December
2001 that it would no longer offer coverage to any doctor in the country.8

« MIXX pulled out of every state; it has reorganized and sells only in New Jersey.
¢ PHICO and Frontier Insurance Group have also left the medical malpractice market.89 20

Doctors Insurance Reciprocal stopped writing group specialty coverage at the beginning 2002.91

Fifteen insurers have left the Mississippi market in the past five years.22 The number of medical liability insurance companies active in Florida
dropped from 66 in the late 1990s to only 12 in 2002.28 These remaining companies have limited capacity to write new policies for providers
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whose carriers have departed the market.2*

According to the Missouri Insurance Commissioner's office, of the 32 companies writing medical malpractice coverage in the state in 2001,

only 8 are still writing policies for doctors.2> The companies that are still in business are charging more and offering fewer discounts. Five
gjccialties in Missouri are facing particular problems in getting coverage: obstetrics-gynecology, orthopedics, neurosurgery, radiology and
®mma. Similarly, the two major carriers of professional liability coverage for doctors in lowa, MMIC and PIC Wisconsin, have reached near

capacity (which limits their ability to write new or additional coverage).25

The National Association of Insurance Commissioners (NAIC) has examined the increasing unwillingness of insurers to sell malpractice
insurance and explains the reasons for this crisis:

"The reason insurers are not writing, or are pulling back from medial malpractice insurance, is because there are many other
lines of insurance that offer more opportunities for profit at a lower risk. The uncertainties and historical return in this line of
business lead many commercial insurers to commit capital in other lines of commercial insurance. Itis our experience this

market will remain volatile in some states until such time as claims costs stabilize."22

VI. STATES WITH REALISTIC LIMITS ON NON-ECONOMIC DAMAGES
ARE FARING BETTER

The insurance crisis is acute in states that have not reformed their litigation systems. Over the last two years, states with limits of $250,000 or
$350,000 on non-economic damages have seen average combined highest premium increases of 18%, but states without reasonable limits on
non-economic damages (in states representing almost half of the entire United States population) have seen average increases of45%, as shown

in Table 6.

TABLE 6. Comparison of States with Caps lo States without Meaningful Non-Economic Caps
(Average Highest Premium Increase)

States with Caps < $250,000 States without Caps
2001 2002 Avg, 2001 2002 Avg,
*{California 20% 20% Arkansas 18% 104% !

Indiana 16% 55% Connecticut 50% 28%
Montana 21% 35% Florida+ 47% 59%
Utah 5% 35% Georgia 32% 3%
AVERAGE 16% 36% [llinois 52% 72%
AVERAGE over 2 years 26%  Mississippi 0% J 66%
States with Caps < $350,000 Nevada 35% 50%
2001 2002 New Jersey 24% 13%
California 20% 20% North Carolina 0% 50%
Hawaii 0% 5% Ohio+ 60% 60%
Indiana 16% 55% Oregon 56% 80%
Michigan 39% 13% Pennsylvania 7% 62%
Montana 21% 35% Rhode Island 60% 9%
New Mexico 12% 42% Tennessee 17% 49%
North Dakota 0% 15% Texas+ 32% 45%
South Dakota 0% 20% Virginia 37% 74%
Utah 5% 35% Washington 55% 6%
Wisconsin 5% 5% West Virginia 44% 46%
AVERAGE 13% 24% AVERAGE 39% 51%

f&TERAGE over 2 years 18%  AVERAGE over 2 years 45%

SOURCE: Medical Liability Monitor, October 2001 and October 2002. Percentages represent the combined average of the highest premium
increases for OB/GYNSs, Internists, and General Surgeons among select states, 2002. Average highest premium increase is derived from the
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highest potential premium increase among internal medicine, general surgery or obstetrics/gynecology specialists in that state during 2002.

These combined averages arc not weighted.

+ Florida imposes a cap of $250,000-$350,000 unless neither party demands binding arbitration or the defendant refuses to arbitrate. Florida

is not considered to have a meaningful cap on non-economic damages because of the confusion associated with the arbitration provision. An

Ohio statute limiting non-economic damages was declared unconstitutional in 1999. The Texas statute limits damages (S1.4 million in 2002)
wrongful death cai> only; the statute had applied to all negligence actions but was ruled unconstitutional in 1990.

As Table 7 below shows, there is a substantial difference in die level of medical malpractice premiums in states with meaningful caps and

states without meaningful caps. For example, internists in Los Angeles are charged less than one-half of the premium charged internists in Ft.

I(_:akj_?erd_ale and Miami. General surgeons and obstetrician-gynecologists in Florida are charged Uiree to four times as much as their peers in
alifornia.

In each instance, the premiums in California are less than those charged to specialists in non-reform states. The success of California, and othe
states that have taken similar actions to rein in the excesses of the litigation system, is not accidental. It is a result ofa willingness to confront
the problem and enact reforms. In tnc early 1970s California faced an ac :ess crisis like that facing many states now. With bi-partisan support,
including leadership from Jerry Brown, then Governor, and from Henry Waxman, then chairman of the Assembly's Select Committee on
Medical Malpractice, California enacted compreheasive changes to make its medical liability system more predictable and rational. The
Medical Injury Compensation Reform Act of 1975 (MICRA) made a number ofreforms, in particular:

« Placing a $250,000 limit on non-economic damages while continuing unlimited compensation for economic damages.

Shortening the time in which lawsuits could be brought to three years (thus ensuring that memories would still be fresh and providing
some assurance to doctors that they would not be sued years after an event that they may well have forgotten).

Providing for periodic payment of damages to ensure the money is available to the patient in the future.

California has more than 25 years of experience with this reform. It has been a success. Doctors are not leaving California. Insurance premium
have risen much more slowly than in the rest of the country without any effect on the quality of care received by residents of California.

Insurance premiums in California have risen by 167% over this period while those in the rest of the country have increased 505%.28

tcs that do not have the henefit of reforms like California's will continue to experience larger payments for non-economic losses, larger
ttlements, higher premiums, and reduced access to care. The National Association of Insurance Commissioners-thc organization of the state
insurance regulators-is concerned about the premiums charged by medical malpractice insurers-conccmed that they are too low. Referring to
the amounts paid out on claims and defense costs, the NAIC recently warned, "Because of extremely high loss ratios in many states, regulators

concerns have been with rate inadequacy, and not excessiveness or unfair discrimination."22

TABLE 7; Malpractice Liability Rate Ranges by Specialty by Geography as of October 2002

Cap on Non-Economic Damages Low High

INTERNISTS

State Wide Data

Wisconsin $350,000 $4,500 $6,000

Montana $250,000 7,000 7,900

Utah $250,000 7,900 10,600

Hawaii $350,000 7,100 7,100

Connecticut No cap 7,400 13,800
Washington No cap 6,700 9,800

Metropolitan Area Data

California (Los Angeles area) $250,000 $8,800 $21,200

Pennsylvania (Urban Philadelphia area) No cap 11,000 12,000
Nevada (Las Vegas area) No cap 17,400 23,600
{lllinois (Chicago area) No cap 19,900 31,700
Bjilorida (Miami and Ft. Lauderdale areas)* No cap 26,300 56,100

GENERAL SURGEONS

State Wide Data
1 l u I l
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$350,000 I $16,000 | $19,300
Montana (state wide ] $250,000 21,900 31,400
Utah (state wide) $250,000 35,500 39,100
Ktjillawaii (state wide) $350,000 25,800 25,800
SConnecticut (state wide) No cap 36,900 43,400
Washington (state wide) No cap 20,100 35,200
Metropolitan Area Data
California (Los Angeles area) $250,000 $30,700 $49,400
Pennsylvania (Urban Philadelphia area) No cap 50,100 104,400
Nevada (Las Vegas area) No cap 59,800 85,100
[llinois (Chicago area) No cap 63,600 75,600
Florida (Miami and Ft Lauderdale areas)* No cap 95,500 174,300
OBSTETRICIANS/GYNECOLOGISTS
State Wide Data
Wisconsin (state wide) $350,000 $21,500 $27,800
Montana (state wide $250,000 33900 | 52,200
Hawaii (State wide) _ $350,000 42,900 || 42,900
Utah (state wide) $250,000 46,900 || 60,000
Connecticut (state wide) No cap 69,500 95,000
Washington (state wide) No cap 30,900 51,900
Metropolitan Area Data
California (Los Angeles area) $250,000 $54,600 $65,400
Pennsylvania (Urban Philadelphia area) No cap 64,300 [ 116,400
jKevada (Las Vegas area) No cap 93,200 141,800
[llinois (Chicago area) No cap 102,400 110,100
Florida (Miami and Ft. Lauderdale areas)* No cap 136,200 210,600

Source: Medical Liability Monitor, October 2002: Shook, Hardy, Bacon, L.L.P., October 9,2001. _ o
* Florida imposes caps of $250,000-350,000 unless neither party demands binding arbitration or the defendant refuses to arbitrate. Florida is
not considered to have a meaningful cap on non-economic damages because of the confusion associated with the arbitration provision.

The litigation system must be reformed to protect Americans' access to high quality health care.
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VII.THE PRESIDENT'S FRAMEWORK FORIMPROVING THE MEDICAL
LITIGATION SYSTEM

federal and state action is needed to address the impact of the medical litigation crisis on health care costs and the quality of care.
i. Establish a Fair, Predictable, and Timely Process

As years of experience in many states have proven, reasonable limits on the amount of non-economic damages that are awarded significantly
restrain increases in the cost of insurance premiums. These reforms improve the predictability of the medical litigation system, reducing
incentives for filing frivolous suits and for prolonged litigation. Greater predictability and more timely resolution of cases means patients who
are injured can get fair compensation more quickly. They also reduce health care costs, enabling Americans to get more from their health care
spending and enabling federal health programs to provide more relief. They improve access to care, by making insurance more affordable and
available. They also improve the quality of health care, by reducing defensive medicine and enabling doctors to spend significantly more time
focusing on patient care. President Bush has, on several occasions, urged Congress to give all Americans the benefit of these reforms, eliminat<

the excesses of the litigation system, and protect patients' ability to get quality care.
The President supports federal reforms in medical liability law that would implement these proven steps for improving our health care system:

Improve the ability of all patients who are injured by negligence to get quicker, unlimited compensation for their "economic losses,"
including the loss of the ability to provide valuable unpaid services like care for children or a parent.

Ensure that recoveries for non-economic damages could not exceed a reasonable amount ($250,000).

Reserve punitive damages for cases that justify them-where there is clear and convincing proofthat the defendant acted with malicious
intent or deliberately failed to avoid unnecessary injury to the patient-and avoid unreasonable awards (anything in excess of the greater

of two times economic damages or $250,000).

Provide for payment of ajudgment over time rather than in one lump sum-and thus ensure that the money is there for the injured
patient when needed.

Ensure that old cases cannot be brought years after an event when medical standards may have changed or witnesses' memories have
faded, by providing that a case may not be brought more than three years following the date or injury or one year after the claimant
discovers or, with reasonable diligence, should have discovered the injury.

i Informing the jury ifa plaintiffalso has another source of payment for the injury, such as health insurance.

« Provide that defendants pay any judgment in proportion to their fault, not on the basis of how deep their pockets are.

Tire success of the states that have adopted reforms like these shows that malpractice premiums could be reduced by 34%.h& The savings to the
Federal Government resulting from reduced malpractice premiums could be $4.8 billion. !l

In October 2002, the House of Representatives passed H.R, 4600--a bill introduced by Congressman Jim Greenwood with almost 100
bipartisan cosponsors. The Senate did not act. The bill was reintroduced in the House in February 2003, as H.R. 5. Enactment of similar
legislation, with improvements to ensure that its meaningful standards will apply nationally, will be a significant step toward the goals of
affordable, high-quality health care for all Americans, and a fair and predictable liability system for compensating injured patients.

In addition, there are other promising approaches for compensating patients injured by negligence fairly and without requiring them to go
through full-scale, time-consuming, and expensive litigation. St"es should also adopt and evaluate alternatives to litigation.

Early Offers is one innovative approach.!2 This would provide a new set ofbalanced incentives to encourage doctors to make offers, quickly
after an injury, to compensate the patient for economic loss, and for patients to accept. It would make it possible for injured patients to receive
fair compensation quickly, and over time if any further losses are incurred, without having to enter into the litigation fray. Because doctors and
hospitals would have an Incentive to discover adverse events quick-"y in order to make a qualifying offer, it would lead to prompt identification
M quality problems. The money that otherwise would be spent in conducting litigation would be recycled so that more patients get additional
recovery, more quickly, with savings lefi over to the benefit of all Americans. It may also be possible to implement an administrative form of
Early Offers as an option for patients who are injured in the course ofreceiving care under certain federal health programs.
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A second innovative approach involves strengthening medical review hoards to reduce claims of malpractice. Boards with special expertise in
die technical intricacies of health care can streamline the fact gathering and hearing process, make decisions more accurately, and provide
compensation more quickly and predictably than the current litigation process. Physicians must have confidence that the "legal system will get

the facts right inthe first place . A's with Early Offers, incentives are necessary for patients and health care providers to submit cases to the
ards and to accept their decisions.

e Administration intends to work with states on developing and implementing these alternatives to litigation, so that injured patients can be
fairly compensated quickly and without the trauma and expense that litigation entails.

2. Improve Health Care Quality Through Litigation Reform

Medical professionals, not lawyers, are the key to quality care. High quality care that achieves the best possible patient outcomes makes
litigation unnecessary. The Administration is already taking many steps to improve quality of care.

The ability of Americans to work with their doctors to choose and control their own health care is an important ingredient of quality. The
people who are most affected by the quality of care-paticnis and their families-should be the ones deciding how and from whom they obtain

their health care. To do so, they need helpfiil information.

The Administration is undertaking a number of activities to promote quality by increasing and improving the information available to patients,
and taking other steps to make the system safer and more eftective. Some specific activities include:

Providing quality information about nursing homes on the Internet to enable families to make comparisons and informed judgments.

Promoting the use of information technology to provide better real-time information for doctors, to include all the relevant information
in the patient's record and to make it accessible no matter where the patient is.

Promoting the introduction and use of bar coding for _dispens_in? prescription drugs to reduce errors. This action alone stands to
dramatically reduce the number of medication errors in hospitals, and reduce the costs to society ofpreventable drug adverse events-

recently estimated total direct and indirect costs to society to be a staggering $ 177 billion yearly.

Adopting comprehensive standards necessary to make the creation of an electronic health care record possible. This would make a
patient’s medical records available across different care sites, and to the patient.

« Encouraging disease management programs Ihat can improve the quality of care for people with asthma and diabetes,
0 Promoting computer software that hospitals can use to identify quality problems, assisting in quality improvement activities.

The Administration will work to expand these efforts, to give patients and their doctors the information they need to make informed and
appropriate medical decisions, while protecting tire confidentiality of sensitive information from inappropriate uses.

One ofthe key ingredients to reducing errors is optimizing doctors' to improve patients' health care. We must encourage them and other experts
to identify problems before they result in injury and to develop better ways of providing care.

Researchers have found that most eirors are system failures, rather than individual faults. Doctors could do their job correctly, and most errors
would still occur. In addition, since human error inevitably occurs, built-in systems should automatically prevent, detect and/or correct errors
before they occur. Continuous quality improvement processes, which have been effective in many other "high-risk" sectors, focus on finding
ways to design work processes so that better results and fewer errors can be achieved. This requires measurement and analysis of the ways
health care is provided, and the results of care for patients. By encouraging the experts to work both inside their own organization and with
outside groups to share information on how medical errors or "near misses" occur and ways to prevent them, health care organizations have

begun to develop tools to prevent injury and increase knowledge of how errors occur.

Success in improving health care practices to prevent errors and deliver high-quality care, however, requires a legal environment that
encourages health care professionals and organizations to work together to identify problems in providing care, evaluate the causes, and use

that information to improve care for all patients.

rincipal obstacle to taking these steps is the fear by doctors, hospitals, and nurses that reports on adverse events and efforts to improve care
be subject to discovery in lawsuits. As several distinguished physicians recently wrote, "for reasons that include liability issues and a
medical culture that has discouraged open discussion of mistakes, the power of individual case presentation, so important in the physician's

clinical medicine education, has not been harnessed to educate providers about medical errors."*%4
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A number of states have enacted peer review statutes that protect the confidentiality of information within hospitals and other health carc
entities.

Confidentiality protections provided by law for specific activities also have proven successful in identifying problems and reducing medical
ors:

The National Nosocomial Infections Surveillance System, operated by the Centers for Disease Control, receives voluntary reports from
hospitals on hospital-acquired infections. It has reduced these infections by 34%. The system works because federal law assures

participating hospitals that information supplied by them will be kept confidential.

MedWatch is a voluntary Medical Products Reporting System operated by the Food and Drug Administration. Adverse events
concerning medical devices and drugs may be reported to it to identify problem areas. Names of the reporting doctors and hospitals, and
the name of patients involved, are not releasable under the Federal Freedom of Information Act.

The Department of Veterans Affairs maintains a Patient Safety Reporting System to leam about issues related to patient safety. To
encourage reporting, federal law provides that reports relating to new safety ideas, close calls, or unexpected serious injury are
confidential and privileged. This is based on the successful system operated by the National Aeronautics and Space Administration for

aviation safety reporting.

New York State operates the New York Patient Occurrence Reporting and Tracking System. Adverse events arc reported to it. New
York State law prevents disclosure of reports under the state's freedom of information law.

The 10M report "To Erris Human" noted that while man?/ of the legal protections developed by states have promise, many current state peer
review statutes do not go far enough. For example, these laws typically provide legal protection for communications within individual
institutions, and usuallg only for certain committees. These laws do not reflect the systemic nature of health care as it is now provided. They do
not provide a way to obtain data from various providers at one time and to compare results. Many states, moreover, do not have any peer

review statutes at all. The I0M, therefore, recommended legislation to ensure that peer review proceedings and reports remain confidential.l5%

The President believes that new, good faith efforts lo improve the quality and safety of health care should be protected and encouraged, not
penalized by new lawsuits. President Bush has on several occasions urged Congress to address this problem by enacting legislation that will
jye health professionals the confidence necessary to expand their reporting of problems in the health care system.

-0llowing the President's request, and with assistance from the Administration, legislation was introduced in both Houses of Congress last year
that would provide confidentiality and other protections for information reported to Patient Safety Organizations and for their collaborative
efforts to improve care. A tri-partisan Bill that reflects the President's goals, sponsored by Senators Jeffords, Breaux, Frist, and Gregg, was
introduced in the Senate last year (S. 2590). The House Energy and Commerce Committee and the Ways and Means Committee recently
reported similar bills (H.R. 663 and H.R. 877 respectively). Passage of this kind of legislation will ensure that patient safety and quality reports
are given the protection they deserve.

The assurance of confidentiality is a proven approach to increase reporting by doctors, nurses, and other health care providers. With more
information, quality experts will be better able to identify problems and recommend improvements in a proactive way. Rather than reacting to
an avoidable injury or quality problem after it occurs, without benefit of careful and systematic review, medical professionals will be able to
find system weaknesses and fix them before a patient is injured. Passage of the legislation will improve the quality of health care.

VI IT IS SPECIOUS TO BLAME INSURERS FOR THE CRISIS

Trial lawyers, and interest groups associated with them, do not dispute the fact that there is an insurance crisis. They argue, however, that the
fault lies with the insurance companies themselvcs--not the litigation system--and that the cure is not to impose a reasonable limit on the
amount of non-economic damages, but instead for doctors to form their own insurance companies.

The trial lawyers' advice to doctors to organize their own insurance companies overlooked the fact that doctors have already done this.

Physician-owned companies currently insure more than 60% of doctors.156 A number of doctor-owned companies were created in the 1970s,
when many doctors were unable to obtain coverage. Not surprisingly, however, these companies have suffered the same increases in claim

costs as the commercial companies.152 The reason is that the overriding cost element-the litigation the excesses of the litigation system-affects
qgj insurers regardless of their form of ownership.

Rne trial lawyers assert, however, that the problem is not the increase in the amounts insurers pay out but the insurers' management practices.
They argue that insurers arc making up for bad investments in the stock market; they point out that interest rates have declined; and they
complain that the premiums the insurers charged in the 1990s were too low. From these statements they somehow seek to persuade us that the
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litigation system is not causing the crisis.

If the factors alleged by the trial lawyers explained the problem, insurers in every state would be forced to increase their premiums to the same
extent. But the fact is that the insurers are being forced to increase their premiums more rapidly and more steeply in the non-reform states than
in states that have placed reasonable limits on non-economic damages.

e difference in premiums among the different states cannot be explained by management practices. When St. Paul Companies pulled out of
the malpractice insurance market in 2002, they continued to offer other lines of insurance. The difference is the litigation climate in which the

different lines of insurance are required to operate.

The argument that the problem is caused by bad investments is similarly specious. In fact, investments by medical malpractice companies have
been conservative. Most states have laws that specifically limit the percentage of assets an insurance company can put in stocks. Over the last
five years, the industry wide allocation of assets into equities has been relatively constant. Medical malpractice insurers' investments in equitie:
as a percentage of total assets, as shown below, has been 11% or less.

TABLE 8. Five Year Historical Asset Allocation Table for Medical Malpractice Carriers

Asset Class
Cash Corp Equity Govt Muni Other Pref
% % % % % % %
1997 4.98 27.61 8.87 2112 34.19 127 1.96
1998 5.83 26.51 8.93 18.77 36.44 1.89 1.64
1999 5.39 28.52 10.78 15.54 36.89 1.37 151
2000 6.48 30.89 9.72 14.90 35.03 1.40 157
2001 7.74 34.84 9.03 13.73 3141 153 1.73

SOURCE: Brown Brothers Harriman & Co., 2002.

Insurers' returns on bonds have decreased. Interest rates have declined in the country and the world. The amounts earned on investments help
y claims. But the investment climate is a fact, beyond the control of the insurance companies. Their need to raise premiums can best be
duced by controlling increases in the amounts they must pay out-particularly for unreasonable amounts of non-economic damages. Neither

asset allocation nor investment income correlates to, much less causes, the current medical malpractice crisis. Specifically, Brown Brothers

Harriman & Company analyzed the relationship between premiums and the change in investment yields among malpractice insurers. The

results showed that the performance of the economy and interest rates do not determine medical malpractice premiums.152

While the trial lawyers' argue that insurers' premiums were too low in prior years, premiums are affected by the competitive climate, in the
context of costs that all participants must bear. 1fpremiums were "too low" in previous years, this just means that physicians were charged less
then than the trial lawyers believe they should have been. It does not change the costs the insurers are forced to pay or the total amount of
premiums that would have to be collected; even under the trial lawyers' theory of how the insurers should price their product, some
undetermined amount of the premiums being charged currently should have been collected in previous years. It would not change the total
revenue needs of the insurers (which are determined by the amount they must pay out).

Thledtrial lawyers' argument tliat the root of the crisis lies in tire organizational form or management practices of the insurers thus has no
validity.

Trial lawyers also attempt to shift the blame to insurers by asserting that they have engaged in anti-competitive practices. The NAIC has
reviewed this assertion and reported that "insurance regulators have not seen evidence that suggests medical malpractice insurers have engaged

or are engaging in price fixing, bid rigging, or market allocation."152 Rather, the NAIC also says, "the preliminary evidences points to rising
loss costs and defense costs associated with litigation as the principal drivers of medical malpractice [insurance] prices."115

Consistent with their failure to focus on the costs the insurers must bear, the trial lawyers argue, finally, that California's MICRA legislation,
placing reasonable limits on non-economic compensation, is not the cause of California's success in avoiding the increase in premiums that
non-reform states have experienced. They point, instead, to a change in the law of California in 1988 that imposed rate review on the premiums
of insurance companies. Regulation, however, cannot avoid the need for insurers to receive a premium sufficient to pay their expenses and
ke a fair profit. Nor does California's regulation of premiums differentiate it from the rest of the country. As the NAIC explains, "Almost all
tes have rating laws for property and casualty insurers, including medical malpractice. These rating laws require that insurance rates not be

xcessive, inadequate or unfairly discriminatory."111 California's adoption of increased regulation in 1988 therefore does not explain its ability
to avoid the rapid increase in premiums and access problems that states without reasonable caps have experienced.
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In fact, Eremiums in the rest of the country already were increasing more rapidly than in California before 1988, as shown in Figure 1 What
makes the difference is the litigation system, not insurance reforms.

ONCLUSION

Americans' access to high quality care is threatened by the excesses of the litigation system. Higher costs for defending claims, larger
judgments, particularly for subjective non-economic damages in states that have not introduced reasonable limits on non-economic damages,
and settlements that reflect the trend ofjury awards are raising insurers' costs. Insurers must raise premiums to pay claims. Patients are paying
the price in reduced access to care as doctors increasingly leave the states with the highest costs, retire, or restrict their practice. Patients are
being injured. The crisis is going to get worse if we do not act; the insurance regulators believe premiums in many states are currently too low
States like California that have placed reasonable limits on the amount of non-economic damages are not suffering the same high premiums
and reductions of access to care as the states that do not have such limits. The Administration suppoits legislation that will ensure that all state
have the benefit of reasonable limits, which will stabilize their insurance markets and encourage doctors to continue to practice there.

In addition, legislation is necessary to protect efforts by hospitals, doctors, and other experts to improve quality by encouraging reporting of
needed information and collaborative use of it. Reports about safety problems and "close calls" in the course of health care are essential to
improving quality, but the litigation system now discourages reporting and impedes the exchange of information and collaboration necessary t
improve quality. The efforts of health professionals to improve quality will be enhanced if the information developed for these purposes is
protected from use in the litigation system. Quality of care can best be protected, and improved, by health care experts, not by lawyers.

Enactment of these two reforms will improve the litigation system, increase access to health care, reduce the cost of health care, and improve
quality. It will do so while ensuring that injured patients have the same access to information about their care as they do now, and that they can
recover all their actual losses and a leasonabJe amount of non-economic damages as well.
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Caps on Damages

Over 25 states have enacted laws that place a cap on damages in medical liability actions. Of
these laws, states vary widely in the amount ofthe cap and type o fdamages that are covered by
the cap. For example, California has a $250,000 cap on noneconomic damages. By comparison,
Nebraska has a $1.75 million cap on total damages, (ofwhich qualified health care providers
shall only be liable for $200,000). In addition, state laws vary in the type o fcircumstances in

which the cap applies. For example, Michigan has a secondary cap on noneconomic damages o f

$500,000 that applies in cases where the plaintiffis hemiplegic, paraplegic, or quadriplegic due
to an injury to the brain or spinal cord, or where the plaintiff has permanently impaired cognitive
capacity. Likewise in many states the cap on damages does not apply in cases o f gross
malpractice. Finally, caps in many states are adjusted annually for inflation.

At least eleven states have enacted caps that have been challenged and overturned by state courts
Many o fthe states, such as Ohio, Oregon, and Washington, are now facing a
In addition, existing caps in at least three states are either currently

i alegal challenge in the rear future. The Constitution

as unconstitutional.
medical liability crisis.
facing a legal challenge or will likely f;
in several states also explicitly prohibit caps on damages, such as Arizona, Kentucky,

Pennsylvania, and Wyoming

Below please find a summary o f state laws that cap damages in medical liability actions (regular
type) and state laws that have been legally challenged and overturned by state courts (bold).

Caps on Damages - Summary of State Laws and Legal Challenges
(Note: with the exception of Georgia and Pennsylvania, the following information does not

address state caps on punitive damages.)

'Qirp&iiVJiftte™ if-itM Tk )

Alabama- None
$400,000 cap on noneconomic damages; $1 million cap on wrongful death damages,
overturned, SMith v. Shulte, 671 so.2d 1331 (1991), cert, denied, 517 u.s. 1220 (1996).

Alaska-$400,000 cap on noneconomic damages, or $8000 multiplied by the injured party’s life
expectancy, whichever is greater. For severe medical impairment/ disfigurement, limits are the
greater of $1 million or life expectancy multiplied by $25,000. (1997). Upheld, Evans v. State,

56 P.3d 1046 (Alas. 2002).

Arizona-None - Constitution prohibits limiting recoverable damages

Arkansas-None

Call3rorBia-*-~0JP.DO0|cap'*"iicHAACTmic;.datn~es. (1975) Upheld, Fern v. PErmanente Medical
Group, 38 Cal. 3d 1377695 P.2d665 (1985).
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Colorado-$I million cap on total damages, including any derivative claim by any other
claimant, ofwhich non-economic losses shall not exceed $250,000 (including any derivative
Upon good cause shown and if the court determines such lim it

claim by any other claimant).
In this case, the court may

would be unfair, the court may award damages in excess ofthe limit.
award the present value o fadditional future damages only for loss o f such excess future earnings
or such excess future medical and other health care costs, or both. (1988) Upheld, SChOlZ V.

Metropolitan Pathologists P.C., 851 p.2d 901 (1993).
Connecticut-None
Delaware-None

D.C.-None

Florida- For providers, $500,000 cap on non-economic damages for causes o f action for injury

orwrongful death due to medical negligence ofphysicians and other health care providers. Cap

applies per claimant regardless ofthe number o f defendants. Cap increases to $1 million for

certain exceptions. For non-providers, $750,000 cap on non-economic damages per claimant for
causes o faction for injury or wrongful death due to the medical negligence ofnonpractitioners,
regardless o fthe number o fnonpractitioner defendants. Cap increases to $1.5 million for certain

exceptions. (2003)
Previous law upheld but subject to rules on voluntary arbitration, Univ. ofMiami V.ECharte, 618

So0.2d 189(1993).
Georgia-$250,000 cap on punitive damages. (1992)

Hawaii-$375,000 cap on noneconomic damages, with exceptions for certain types o f damages,

ie. mental anguish. (1986)

(2003) upheld, Kirkland v. Blaine County Medical Center, 134
Idaho 464,4 P.3d 1115 (2000).
Illinois- None )
$500,000 cap on noneconomic damages, overturned BESt v. Tay|0rMaCh|ne WOFkS, 689

N.E.2d 1057 (111. 1997).

$500,000 cap on economic and noneconomic damages, overturned erght v. Central
DuPage Hospital Assn., 63 1H.2d 313,347 N.E.2d 736 (1976).

Indiana-$750,000 cap on total damages for any act o f malpractice that occurs after 12/31/89 and
before 7/1/99. $1.25 million total cap for any act o fmalpractice that occurs after 6/30/99.
Health care providers are not liable for more than $250,000 for an occurrence o f malpractice any
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amount awarded ir excess of$250,000 will be paid tlirough the Patient Compensation Fund,

(1975) Upheld, Johnson v. St. Vincent Hospital, 404 N.E. 2d 585 (1980).

lowa-None

® P GHingff@ah!~". This is the total amount o f non-economic
damages recoverable by each party from all ofthe defendants. (1988) Upheld, Samsel v. IVheeler

Transport Services, Inc., 246 kan. 336 (1990)

Previous law struck down as unconstitutional, Kansas MalpraCtiCE Victims Coalition v. Be”,
243 Kan. 333,757 P.2d 251 (1988).

Kentucky- None. Constitution prohibits cap on damages.

Louisiana-$500,000 cap on total damages, excluding damages recoverable for medical care. A
health care provider covered by the Patient’'s Compensation Fund shall not be liable for more

than $100,000. The Patient’s Compensation Fund will cover the excess amount awarded up to
the cap. (1975) Upheld caps on total damages, but future medical expenses are excluded from

cap, Butler v. Flint Goodrich Hospital ofDillard University, 607 so. 2d 517 (1992).

Maine-$ lcap on noneconomic/damages nLwrc earn acu (1999)
ifpi t1,)1 ifiuj« "o < in (h j|
ijjisevt itV W
23\t 22> vy [if\iy fiftfmm 5 0086

1989, 1994, 1997, 2000) Upheld, MUrphy v. Edmunds, s2s Mmbp 342, 601 A.2d 102 (1992).

Massacbusetts-$500,000 cap on noneconomic damages, with exceptions for proofo f substantial
disfigurement or permanent loss or impairment, or other special circumstances which warrant a
finding that imposition o fsuch limitation would deprive the plaintiffofjust compensation for the

injuries sustained. (1986)

n;‘$f

ey SCit L o
(1993) Upheld, Zdrojewski v. Murphy, 202 mich. App. Lexis 1566

Minnesota-None
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Mississippi-$500,000 cap on noneconomic damages for any action for injury based on
malpractice or breach of standard o fcare. Cap does not apply if thejudge determines that ajury
may impose punitive damages or to damages for disfigurement. Cap will be adjusted to $750,000
for claims for causes o f action filed on or after July 1, 2011 but before July 1,2017. Cap will be

adjusted again on July 1,2017 to $1,000,000. (2002)

Ib (S4di
(1986) upheld, Adams v. Children's Mercy Hospital, s4s s.w. 2d

care providers who qualify under the Hospital-

Medical Liability Act (i.e. carry minimum levels ofliability insurance and pay surcharge into
excess coverage fund) shall not be liable for more than $200,000 in total damages. Any excess

damages shall be paid from the excess coverage fund. (1976, 1984,1986, 1992, 2003)
upheld, Prendergast v. Nelson, 256 n.w .2d 657 (1977); Gourley ex. rel Gourley v. Nebraska

Methodist Health System Inc., 265 Neb. 918, 633 N.w.2d 43 (Neb. 2003).

Nevada-$350,000 cap on noneconomic damages awarded to each plaintiff from each defendant

except when:
(1) the defendant’s conduct constitutes gross malpractice, or
(2) the court determines by clear and convincing evidence that a higher award is justified

because o f exceptional circumstances. (2002)

New Hampshire-None _ _ _
$875,000 cap on noneconomic damages, overturned, Brannigan v. Usitalso, 587 A.2d 1232

(N.H. 1991)

$250,000 cap on noneconomic damages in medical malpractice, overturned, Carson V.
Maurer, 424 A.2d 825 (N.H. 1980).

New Jersey-None

Express Corp. v. United States, 228 F. Supp. 2d 1267 (NM 2002).

New York-None

North Ca*-olina-None
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(1995) Economic damage awards in

excess of$250,000 are subject tojudicial review for reasonableness. (1987)
Previous law struck down as unconstitutional, v. Olson, 270 N.w.2d (N.D. 1978).

Ohio- Establishes a sliding cap on non-economic damages. The cap shall not exceed the greater
0f$250,000 or three times the plaintiffs economic loss up to amaximum o f$350,000 for each
plaintiffor $500,000 per occurrence.

The maximum cap will increase to $500,000 per plaintiffor $1,000,000 per occurrence for a
claim based on either (A) a permanent and substantial physical deformity, loss ofuse ofalimb,
orloss ofabodily organ system, or (B) apermanent physical functional injury that penmanently
prevents the injured person from being able to independently care for selfand person life

sustaining activities. (2002)

Note: The Ohio Legislature’s previous attempts to enact a law with a cap on non-economic
damages were overturned by the Ohio Supreme Court. For example, $250,000-500,000
sliding scale cap on noneconomic damatlaes, overturned, State ex rel. Ohio Academy of Trial

Lawyers v. Sheward, 86 Ohio 3d 451, 7I5N E. 2d (1999).

Oklahoma- cap on non-economic damages of $300,000 in cases involving pregnancy, labor and
delivery, or care provided immediately post-partum. The cap also applies in cases involving
emergency-room care or medical services provided as a follow up to such care. The judge may
lift the cap if the judge makes a finding, out of the presence of the jury, that there is clear and
The cap applies regardless ofthe number of parties against

convincing evidence of negligence.
The $300,000 damage lim it does not, however,

whom the medical negligence action is brought.
apply in wrongful death cases because the Oklahoma Constitution specifically limits damage

limitations in those types ofcases. The cap provision will sunsetin 5 years. (2003)

Oregon-None _
$500,000 cap on noneconomic damages, overturned, Lakin v. Senco Products, 987 P.2d 463

(Or. 1999),

Pennsylvania-Constitution prohibits caps on non-economic damages. Punitive damages are

capped at?2 times actual damages.
Rhode Island-None

South Carolina-None

WQOicafron total general (nonreconomic)-damages. (1985, revived by 1996

court decision)

Struck down cap on total damages, revived cap on non-economic damages, Knowles ex. rel.
Knowles v. United States, 544 N.W. 2d 183 (SD 1996).

Tennessee-None
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decision)

$500,000 cap on noneconomic damages (adjusted annually), overturned as applied to cases
other than wrongful death, R0Se v. Doctors HOSpltal, 801 S.W. 2d 841 (Tex. 1990).
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Vermont-None
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(1976, 1977,1983, 1999, 2001) Upheld, Etheridge, et.al. v. Medical Center Hospitals, 237 va.
87, 376 S.E.2d 525 (Va. 1989).

Washington-None
Sliding cap on noneconomic damages, overturned, SOphle v. Fiberboard Corp., 771 P.2d 711

(Wash. 1989).

West Virginia- $250,000 cap on non-economic damages per occurrence, regardless o fthe
number ofplaintiffs and number o f defendants. The cap increases to $500,000 per occurrence,
for the following types ofinjuries; permanent and substantial physical deformity, loss ofuse ofa
limb orloss ofabodily organ system; or permanent physical or mental functional injury that
permanently prevents the injured person from being able to independently care for himselfor
herselfand perform life sustaining activities. The limits only apply to defendants who have at
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least $1,000,000 per occurrence in medical liability insurance. The limits will be adjusted
annually for inflation up to $375,000 per occurrence or $750,000 for injuries that fall within the

exception. (2003)

Upheld previous cap on non-economic damages, RODINSON v. Charleston Area Med. Center, 186
W.va. 720 (1991); Verba v. Ghaphery ss2 s.e. 2d 406(w .va. 2001).

(1979, 1985, 1995) Upheld, Guzman v. St. Francis

Hospital, 240 wis. 2d 559, 623 N.W. 2d 776 (2000).

Wyoming-None - Constitution prohibits caps

For more information please contact the AM A Advocacy Resource Center at (312) 464-4765.
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STATE

Alabama

Alaska

California

Colorado

Florida

Idaho

Illinois

Constitutional Challenges to State Non-economic Damages Caps Caselaw

CAPS

Struck down

(Upheld caps only in wrongful
death actions).
Upheld

Upheld

Upheld

Upheld

Upheld but subject to rules on
voluntary arbitration.

(Punitive damages in excess of 3

times economic damages or
3500,000 are presumed
excessive).

Note: New law enacted In 2003
Upheld

Struck down

October, 2003
CASELAW

Moore v. Mobile Infirmary
Association, 592 30.2d 156
(1991).

Evans v. State, 56 P.3d 1046
(Alas. 2002).

Hoffman v. United, 767 F.2d
1431 (1985).

Fein v. Permanente Medical
Group, 38 Cal 3d 137, 695
P.2d 665 (1985).

Scholz v. Meiropolitan
Pathologists P.C., 851 P.2d
901 (1993).

University of Miami v.
Echarte, 618 So.2d 189
(1993).

Kirkland v. Blaine County
Medical Center, 134 Idaho
464, 4 P.3d 115 (Idaho,
2000).

Best v. Taylor Machine Works
179 lll.2d 367, 689 N.E.
2d.1057 (1997).

RATIONALE

Cap represents impermissible burden on the right to trial.

Upheld cap as constitutional. Court held the cap does not
infringe on the rightto a tn'albyjury or access to courts and
does not deny substantive due process. The cap does not
violate the equalprotection clause, separation ofpowers,
or the prohibition against "special legislation."

Upheld on constitutional grounds - statute does not involve
a suspect classification or fundamental right and legislature
had a legitimate purpose (reducing insurance premiums.)

Upheld on constitutional grounds - cap does not violate
due process or equal protection clause because itis
rationally related to a legitimate state interest.

State statute does not infringe on a fundamental right, nor
create a classification based on race, religion, national
origin or gender. It also bears a reasonable relationship to

a legitimate state objective.

Upheld on constitutional grounds - statute does not violate
the right ofaccess to courts because the cap is only used
within the arbitration process which provides claimants with
a commensurate benefitin exchange forthe loss offull

non-economic damages.

Without discussion the court also held the cap does not
violate the rightto a tn'al byjury, equalprotection clause,
substantive due process clause, single subject rule, takings
clause, or the non-delegation doctrine.

Cap does not violate state constitution prohibition against
special legislation because it was not an arbitrary,
capricious, orunreasonable method for addressing the
state’s legitimate interestin protecting availability ofliability

insurance.

Cap on non-economic damages struck down as
ui(constitutional, Court hold that the cap violated the
prohibition against special legislation and separation of

powers clause.
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