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ation (AMA) reports that twelve states face
crises in their medical liability systems, with
problem signs appearing in another thirty."
However, there doesnotappear to be acrisisin
the remaining states, as growth in insurance
premiums has been low.

The spike in premiums has created much
tension within the physician community.
Prospects for federal tort reform limiting pay-
ments from malpractice suits have been im-
proved by support from President George W.
Bush and a lobbying campaign by the AMA.
The House of Representatives recently passed
the Help Efficient, Accessible, Low-Cost,
Timely Healthcare (HEALTH) Act of 2003
(H.R. 5), which would limit payments from
malpractice claims. However, similar legisla-
tion has not passed in the Senate.

The crux of the debate focuses on the un-
derlying causes of the most recent rise in pre-
miums. Providers point to arise injury awards
and rising costs of defending malpractice
claims (rising severity). They also highlight the
role that contingency fees paid to attorneys
play in creating incentives for “frivolous” suits.
Some consumer groups, however, believe that
rising rates can be traced to lower returns on
investments received by the medical malprac-
tice carriers and a downturn in the economy.
Such disagreements have led co a contentious
debate over what, if any, changes should occur
in medical malpractice liability law. This paper
examines recent trends in the medical mal-
practice industry and estimates the impact
that tort reforms could have on premiums.

EXHIBIT 1

Trends

Trends In Key Medical Malpractice
Premiums And Financial Ratios

The past four years have seen rising medical
malpractice premiums, declining profits, and a
reduction in the number of liability carriers of-
fering insurance (Exhibir 1). According to data
collected by the National Association of Insur-
ance Commissioners (NAIC), total medical
malpractice premiums earned (those retained
by malpractice insurance carriers) increased
by 23 percent in 2002.

These averages mask variation in the
growth in premiums across states. Premium
increases in several states, including Florida
(more than a 50 percent premium increase for
internists) and Ohio (more than a 60 percent
premium increase for some internists), were
substantial. However, other states such as Cal-
ifornia saw very small premium increases.

The most important drivers of recent rate
increases are (1) severity (awards, settlements,
and defense and administrative costs); fre-
quency (claims perinsured physician); and (3)
changes in investment income. In combina-
tion, these factors largely determine expenses
and, when compared with premiums earned
and investment income, are an indication of
overall profitability.

One widely used profit measure is the loss
ratio (awards, settlements, and defense costs
as a percentage of premium). Exhibit 2 pre-
sents data concerning the combined loss ratio,
abroader measure thatalso includes dividends
paid to policyholders and corporate income

Trends In Medical Malpractice Premiums, As Percentage Change, 1998-2002

Premiums OB-GYN
Year earned (% premiums (%9
1998 9.1 0.3
1999 39 2.1
2000 53 4.8
2001 141 10.3
2002 23,2 14.2

General surgery
premiums (%)

Internal medicine
premiums (%9

-2.9 1.0
5.1 11
1.3 7.0
9.9 12.0
20.U 21.9

SOURCES: Premiums camed: Notional Association ol Insurance Commissioners dots: and premium Increases (or physician
specialties: tabulations from the Medical Liability Monitor. 8 October 2002,

NOTE OBIGYN Is obstetrician/gynecologist
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EXHIBIT 2

Trends In Medical Malpractice Financial Ratios, 1895-2002

Broad combined Loss ratio*
Year ratio* (%9 <9
1995 126 95
1996 124 91
1997 124 91
1998 126 92
1999 122 91
2000 129 103
2001 141 113

129 111

Percerize

taxes, as well as investment income as a share
of premium. Net income is the difference be-
tween the broad combined ratio and invest-
mentincome.5

Several important trends appear in these
data. First, the broad combined ratio, which
measures claims payments, reserves for poten-
tial future awards settlements, and defense
and administrative costs as a percentage of
earned premiums, has nsen since 1999. Thus,
by 2002 every premium dollar collected re-
sulted in $1.29 in total expenses, awards, and
settlements. Historically, malpractice carriers
have offset these underwriting losses with
earnings from investment income. Starting in
1995, investments as a share of premiums de-
creased sharply, falling thirty percentage
points by 2002. All combined, these trends re-
duced carriers” overall net after-tax income
from 23 percentto -11 percent by 2002.

What Accounts For The
Deteriorating Financial Condition
Of Malpractice Carriers?

Several factors likely account for medical
malpractice carriers’ deteriorating financial
condition.6Atissue iswhether the most recent
trends reflect the traditional underwriting cy-
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Insurance Net

ratio’ (%) Income™ (%9
49 23

44 20

45 21

43 17

34 12

33 4

31 -10
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cle that will eventually regress to mean profits
in the industry, or a permanent upward in-
crease in average losses and premiums. Factors
influencing these trends include the following.

H Ttadltional insurance cycle trends.
Although all lines of insurance have under-
writing cycles, the medical malpractice mar-
ket experiences wider swings in profitability.
Malpractice claims face a long lag from the
time an event occurs and a claim is filed to the
actual payout date. Premiums established in a
given year are designed to cover the claims and
defense costs associated with claims filed dur-
ing the same year. However, it may take several
years before claims and premiums can be rec-
onciled to a given year, which adds much un-
certainty in setting pr .miums. Unpublished
data from one large carrier revealed that nearly
70 percent of claims were paid within five
years of being filed. However, nearly 12 percent
took at least eight years to resolve,

Firms’ policies for setting aside reserves
also influence ealendar-year profits.7Reserves
are treated as an expense and, other tilings
constant, reduce profits. During the early
1990s actual claims payments turned out to be
lower than projected, and reserves set aside to
pay future claims were too high.* Over time,

21 January 2004



loss reserves were reduced (thus reducing ex-
penses), resulting in rising profits (lower loss
ratios) during the early 1990s. The combina-
tion of relatively high investment returns and
ovcrreserving in the early and mid-1990s re-
sulted in rising profits that encouraged some
firms to hold the line on rates. W ith declining
profits and a projected rise in costs, medical
malpractice companies have increased theirre-
serves by drawing down surplus, resulting in
lower profits (higher loss ratios).

H High investment returns. The net in-
vestment yield for malpractice firms increased
to nearly 8 percent by 1998 and has since de-
clined to approximately 6 percent.9 The
growth in returns produced a high investment
income ratio through 1998 but has decreased
since then. Higher investment returns offset
the need to raise premiums. A one-percentage-
point increase in expected returns is associ-
ated with a reduction in premiums of two to
fLur percentage points.10

H Rising severity. Median malpractice
awards (including both jury awards and set-
tlements) per paid claim have doubled in real
terms between 1990 and 2001.1The data indi-
cate that severity has increased approximately
9 percent per year since 1990 (other estimates
tracking the market arc similar; see, for in-
stance, data in National Practitioner Data
Bank annual reports). Several factors may ac-
count for the rise in severity. (1) Rising eco-
nomic costs (future medical expenses, lost
wages) appear to be rising slightly faster than
overall indemnity payments (the sum of non-
economic and economic awards),B3(2) Severity
of injury per paid claim is also rising. (3) The
share of million-dollar awards is also rising.
The rise in payments over time is particularly
high among cases with grave permanent in-
jury. The Physician Insurers Association of
American (P1AA) reports that nearly 8 percent
of all awards now exceed $1 million—double
the sharejust five years ago.BData from Illinois
reveal that average indemnity of paid claims
foran adult with grave permanent injuries has
risen from $960,100 (during 1990-1994) to
nearly $1.6 million (1995-1999).4

(4) Defense and administrative costs arc
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also rising. Data from P1AA and several state
insurance departments (such as Ohio and Illi-
nois) show a sharp rise in defense and admin-
istrative costs per paid claim. Defense costs
have greatly increased in the most severe cases
(majorand grave permanent injury).

Hi Rising costs of reinsurance. The rise
in claims severity flows through to the reinsur-
ance market. Rising severity, coupled with the
events of 11 September 2001, has led reinsurers
to add to their reserves and increase reinsur-
ance rates to medical malpractice companies.

B Reduced capacity. The structure of the
insurance marker has changed dramatically in
some of the states facing the sharpest rise in
premiums (such as Nevada, West Virginia,
Pennsylvania, and Ohio). Several years of un-
derwriting losses led the St. Paul Companies,
one of the largest national carriers, to increase
its reserves by $600 million in 2001 alone. It
was the largest carrier in several states that are
now facing sharp increases in medical malprac-
tice premiums.BFor example, it was the sec-
ond-laigestinsurerin Nevada by 1996, account-
ing for 32 percent ofall written premiums.16

In addition to The St. Paul, several physi-
cian-owned companies—most notably,
PHI1CO (in Pennsylvania) and PIE Mutual (in
Ohio)—expanded their medical malpractice
business outside their state of domicile. In vir-
tually every case, these companies generated
large operating losses outside their home
states. By 1996 PH1CO wrote medical mal-
practice policies in twenty states, while PIE
Mutual entered about a dozen states. PIE M u-
tual had the largest market share—nearly a
third of premiumswritten in West Virginia in
1996 alone. However, it was declared insolvent
in 1998 and ceased operations. The Common-
wealth of Pennsylvania declared PH1CO insol-
vent in 2002. As a result, nearly a third of the
physicians in West Virg via changed carriers.
The St. Paul largely filled the void in West Vir-
ginia between 1996 and 2001. However, by
2001 it ceased writing new business, again
placing West Virginia's physicians in a precari-
ous position looking for new medical malprac-
tice insurance coverage, The St, Paul an-
nounced in December 2001 that it would exit

WA4-23



Health Tracking

the medical malpractice market altogether.7
The company’ exit left more than 36 percent
of Nevada’s physicians looking for new cover-
age. More than a third of Ohios physicians
have changed liability carriers over the past
five years aswell.

These recent changes in market structure
have strained the underwriting capacity of
medical malpractice companies in several
states. Nearly 15 percent of the entire medical
malpractice book of business nationally
(highly concentrated in sev-
eral states) has switched, or
attempted to switch, mal-
practice companies since
1998. The issue here concerns
liability companies’ ability to
write the new business. The
remaining companies are
drawing down surplus and
increasing reserves in antici-
pation of rising claims pay-
ments. At the same time, the entire St. Paul
hook of business is seeking new coverage.
Thus, an emerging issue is how much new
business the remaining carriers can under-
write. Regulators and rating agencies (such as
A.M. Best) use metrics such as the pre-
mium-to-surplus (PS) ratio for guidance re-
garding underwriting capacity, with PS ratios
less than 1preferred. In some cases, the PS ra-
tios have been rising sharply, raising concerns
about the (short-run) capacity of the remain-
ing carriers to absorb the new business.

H Rising frequency. While the number of
claims per physician rose sharply between
1956 and 1990 (from 1.5 claims per 100 covered
physicians in 1956 to approximately 15 per 100
in 1990,as reported by The St. Paul), the trends
appear relatively flat nationally over the past
couple of years. In some states (such as Mis-
souri) reported frequency has declined.’5
However, other states have reported a rise in
frequency, particularly states with caps on
noneconomic damages and no process for dis-
couraging claims frequency (such as an affida-
vit or certificate of merit)—for instance, Loui-
siana reports approximately thirty-one claims
per physician, double the national average.®
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"Certainly to the
physicians facing
40-60 percent
increases in their
premiums, the recent
spike in premiums is
a crisis."

Is This A Crisis, Or Simply The
Workings Of The Insurance Cycle?

Certainly to the physicians facing 40-60
percent increases in their premiums, the re-
cent spike in premiums is a crisis. With re-
spect to the broader functioning of the market,
however, the jury is out. Rising claims costs
may reflect a rise in underlying negligence. If
true, the system may be functioning as de-
signed, and the spike in premiums may pro-
vide stronger incentives for physicians to im-
prove the quality of care
provided (the deterrence
function of medical liability
law). On the other hand, we
may be observing a perma-
nent rise in claims payments
and costs unrelated to trends
in physician negligence. At is-
sue is the extent to which the
underlying factors generating
higher premiums are follow-
ing a traditional cyclical insurance pattern, or
whether a structural change has occurred in
severity and frequency.

The 2000 “crisis” does differ in several key
respects from earlier ones. The substantial dis-
ruption in market supply in several states—
traced to a handful of multistate physician-
backed firms and the experience of The St.
Paul—are new and, it is hoped, transitory
events. It appears that a substantial share of
the multistate, physician-owned companies
have refocused their effects on their state of
domicile. With The St. Paul now out of the
market, both trends should eventually bring
some stability into states that have been ad-
versely affected. Thus, these substantial dis-
ruptions may not signal long-term structural
problems of competition or capacity.

Second, many physicians also feel squeezed
by rising insurance premiums and declining
Medicare reimbursement. Indeed, the rise in
premiums has occurred just as Medicare pay-
ments to physicians decreased 5.4 percent in
2003.3

Wi ith respect to broader structural changes,
data from P1AA (along with some selected state
data) reveal a long-term rise in claims severity.
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In Hlinois, for example, million-dollar awards
accounted for 4 percent ofall claims and nearly
42 percent of all indemnity payments between
1985 and 1989. By 1995-1999,12 percent of all
claims exceeded a million dollars, accounting
for 52 percent of all indemnity payments.3
The P1AA data show a similar long-term
trend. During 1990, 15 percent of all paid
claims exceeded a million dollars. By 2001 the
percentage had risen to 8 percent.3

Policy Options For Addressing
Medical Malpractice

The goals of the liability system are to pro-
vide financial incentives to deter substandard
medical care and to compensate those injured
by such care. There is some evidence that the
current system performs poorly on both
counts. 34 First, program administration—de-
fense and underwriting costs—accounts for
approximately 60 percent of total malpractice
costs, and only 50 percent of total malpractice
costs are returned to patients.3 These costs
are high even when compared with other tort-
based systems, such as automobile litigation or
airplane crashes, that determine fault and
compensate victims.3% Moreover, most pa-
tients that receive negligent care never receive
any compensation. The Harvard Medical Prac-
tice Study found that only one malpractice
claim was filed for every eight negligent medi-
cal injuries.3 Second, deterring substandard
medical care is a major rationale for using a
tort-liahility system for medical malpractice.®
There is a considerable theoretical literature
examining the potential of a tort-hased system
for optimally promoting safety.3 Several em-
pirical studies have also been conducted to
evaluate whether the tort system deters medi-
cal errors. Overall, the literature is mixed.®

The recent spike in premiums has renewed
state and national interest in limiting claims
payments. Several states adopted such limits
in response to the spike in premiums in the
1970sand 1980s. More recent interest has been
expressed by President Bush, the AMA, and
others, in the form of supporting federal legis-
lation capping award payments and reducing
"frivolous" claims.3 Congressional Democrats
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have advanced their own approach, aimed at
curbing an exemption from antitrustlaws pro-
vided under the McCarran-Ferguson Act. A
key issue in the debate is whether state tort re-
forms slowed the growth in premiums and im-
proved malpractice insurance firms'profitabil-
ity. To address this question, the final section
examines the impact of existing state tort re-
forms on malpractice premiums and profits
through 2001.3

Impact Of Traditional Tort Reforms

Using new data from the NA1C, | examined
trends in premiums earned and loss ratios, by
state, for 1985-2001.33Lestimated two versions
of the premium model. The first entered total
earned premiums as the dependent variable,
with total nonfederal physicians as an explan-
atory variable. The second model entered
earned premiums divided by nonfederal physi-
cians as the dependent variable. The key ex-
planatory variables used in the regression are
the state tort reforms and other factors (out-
lined below) influencing claims payments,
claims frequency, and insurer costs. | also ex-
amined the impact of competition on premi-
ums and profitability over time.

9 State tort reforms. Damage caps. Dam-
ages in medical malpractice cases fall into
three general categories: noneconomic dam-
ages (pain, suffering, anguish), economic dam-
ages (lost wages and medical care expenses),
and punitive damages, if conduct is viewed as
malicious or in reckless disregard of plaintiffs’
rights (these are rarely awarded). Only five
states cap both economic and noneconomic
damages, so | combined states that cap non-
economic damages or both noneconomic and
economic damages into a composite "award
cap" measure (twency-four states by 2001).
The empii'-al analysis was designed to assess
the impact i tat award caps and caps on puni-
tive damages, or not allowing punitive dam-
ages, have on profits and premiums.

Joint and several liabilit):Joint and several lia-
bility is the ability to collect the entire award
from any liable defendant, independent of the
degree of fault. This allows the plaintiff to col-
lect from the group, or any individual provider,
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die entire amount of the award. Tort reforms
have limited this so that the defendant is not
liable for more than his or her degree of fault
and is notjoindy liable with any other person
for damages attributed to them.

Statutory caps on attorneys' fees. Attorneys in
malpractice cases are generally paid a percent-
age of the award received by the plaintiff.
These reforms limit the contingency fees attor-
neys may receive, which reduce the financial
incentives to file a claim.

Collateral offset rule. This rule states that a
plaintiff could recover die full amount of the
reward even if the plaintiff received money
from other sources such as healdi insurance or
worker’s compensation. Some states have
adopted mandator/ and discretionary offsets
that reduce the award by the amount the
plaintiff will receive from other sources, while
other states allow die information on collat-
eral sources to be entered as evidence before an
award amount is determincd. | use two mea-
sures in the analysis—one indicating whether
the state had a mandatory offset for collateral
sources, and a second for states that permit an
offset for collateral sources.

In addition to state tort reforms, the analy-
sis included other factors found by previous
research to influence premiums and profits,M
These include factors affecting the frequency
of claims, including attorneys per capita, per-
centage of population in an urban area, unem-
ployment rate, and die number of welfare re-
cipients per 100,000 population. Factors
affecting the severity of awards, such as surgi-

EXHIBIT 3

cal procedures performed per 100,000 popula-
tion and per capitaincome, were also included.
Finally, Lexamined the impact of competition
on premiums and profits using the
Hirschman-Herfindahl Index (HHJ).U

The final data set included all fifty states
and the District of Columbia (cross-sectional)
over seventeen years (time series). Using both
random and fixed-effects models, | regressed
the (log) loss ratio and earned premiums on
state dummies indicating whether the state
had adopted each reform, and if so in what
year.AThe key results are presented in Exhibit
3. The model was estimated using both fixed-
and random-cffects models.3/

H Empirical results. The empirical results
indicate that the caps on awards adopted by
several states were associated with lower loss
ratios and lower premiums (Exhibit 3). How-
ever, other than states with discretionary off-
sets, other tort reforms were not associated
with lower premiums or improved profits.
Loss ratios in states capping awards were 117
percent lower than in states without caps.38In
addition, loss ratios were 13.3percent lower in
states with discretionary collateral offsets.
Loss ratios were 25 percent lower in states
that adopted both reforms. The impact of
states with mandatory offsets on loss ratios
was not significantly different from zero.

Premiums in states with a cap on awards
were 171 percent lower than in states without
such caps. When using earned premium per
physician as the dependent variable, the caps
were associated with a 12 percent reduction in

Impact Of State Medical Malpractice Tort Reforms On Loss Ratios And Premiums,

Relative To No Tort Reforms

No punitive
Performance damage or
measure Awards caps punitive cap
Loss ratio i -11.7% (p«.06) NS
Total earned premium ~ -17.1% (p<.05) NS
Earned premium
per physician -12.7% (p<.05) NS

Mandatory

collateral Dlscrotlonary Attorney
offsetrule  collateral offset  fno caps
NS -13.3%(pS.10) NS

NS NS NS

NS NS NS

SOURCE: Author's analysis (regression results available upon request).
MOTES: Statistical findings denote difference from 2cro. NSis not significantly different from jero.



premiums. The analysis found no association
between the adoption of other state tort re-
forms on loss ratios, premiums, joint liability,
caps on attorneys’fees, or collateral offsets.

The results also highlight the effect of com-
petition on premiums and loss ratios. Compe-
tition varies in the industry across states as
well as over time. The resultsindicate thata 10
percent increase in the index (less competi-
tive) is associated with a 2 percent increase in
premiums (p < .05). Several states have seen
considerable changes (both
increases and decreases) in
market competition during
the past two decades. Some
states, such as W est Virginia,
have become less competitive
since 1996, while competition
in other states has increased.
The regression results indi-
cate that the 20 percent rise
in the HH1 in West Virginia
between 1996 and 2001 was associated widi a
4 percent increase in premiums. The HHI in-
creased by 80 percent during this period in
Minnesota (associated with a 16 percent in-
crease in premiums) but declined by 40 per-
cent in Idaho. So at least in some states, the
rise in market concentration has contributed
to higher medical malpractice premiums. The
impact of market concentration on loss ratios
was not statistically significant.

Conclusions

Physicians in several states are facing sharp
increases in their medical liability premiums.
As a result, some facilities have temporarily
shutdown; physiciansin some states are reluc-
tant to perform high-risk procedures; and
early physician retirements appear to be on the
rise.¥These physicians, and their patients, are
facing an important short-term crisis. A major
part of the policy debate concerns the factors
generating the large increases in premiums in
some states. Rising severity is now a two-
decade-old phenomenon in the industry, Sev-
eral malpractice firms with substantial market
shares in some of the hardest-hit states— Ohio,
W est Virginia, Pennsylvania, and Nevada—ei-
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ther left the market, became insolvent, or refo-
cused their underwriting in their state of do-
micile. These trends caused substantial
disruption in die medical malpractice market-
place in these states. Thus, a major part of the
crisis in these states concerns both severity
and the resulting impact on underwriting ca-
pacity among firms remaining in the market.
The analysis indicates thac capping pay-
ments from malpractice carriers was associ-
ated with lower premiums.40 Yet how should
we interpret these results? At
issue is whether we should
adopr short-term, stopgap so-
lutions to slow the growth in
premiums, or use the recent
experience to more funda-
mentally evaluate and per-
haps reform the liability sys-
tem. The recent spike in
medical malpractice insur-
ance premiums allow us an
opportunity to reexamine whether the tort
system is achieving its goals. If it isn't, what
changes in the system would improve the dual
goals of deterrence and compensation? The re-
sults suggest that capping awards may im-
prove the profitability of malpractice carriers
and reduce premiums. W hether this is socially
desirable or improves the goals of deterrence
and compensation remains an open question.4.
Another key question is the extent to
which the most recent premium spike simply
rellects the insurance cycle and changes in
market structure and competition. Alterna-
tively, do the recent trends also reflect a struc-
tural and secular rise in the severity of awards
that, absent reforms, will permanently change
the traditional insurance premium cycle? In
this case, physicians could face several more
years ofrising premiums. Although experience
varies across states, the data do indicate a
long-term increase in awards and settlements
per paid claim. Atissue are the factors that un-
derlie these trends. Do they reflect increases in
the incidence of negligent adverse events and
substandard physician care? If so, simply cap-
ping awards will ultimately result in lower
growth in premiums but will leave unchanged
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re fundamental problem of rising substan-
dard care.

Surprisingly, we know very little about
trends in the rates of negligent adverse events
over time. The two most cited studies, from
California in the 1970s and New York in the
1980s, suggest that these rates have been con-
stant. More recent studies from Colorado and
Utah conducted in the 1990s produced similar
results."3 Clearly, more work in this area is
required.

S topgap reforms (capsonawards) of
our current liability system would ulti-
mately result in lower premiums (rela-

tive to their levels without the caps). On the
other hand, it is also important to evaluate
any such reforms in the context of their abil-
ity to further the dual policy objectives of de-
terrence and compensation.

This paperwaspresented at die Council on Health Care
Economics and Policy, "Medical Malpractice in Crisis:
Health CarePolicy Options,” Washington, D C., 3
March 2001 The author thanks PeterJoslti and Kelly
Howellfor research assistance andprogramming, and
he appreciates the helpful commentsfromfour anony-
MOuUS reviewers.
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reject the null hypothesis that coefficients esti-
mated using random and fixed effects arc the
same The fixed-effccts estimate indicated that
state award caps were associatedwith premiums
that were 17J percent lower, and the random-
effects estimate produced die same result. Thus,
while the random-effects results are displayed,
the fixed-effccts results were die same for the
tort-related variables.JA Hausman, “Specifica-
tion Tests in Econometrics," Econometrica46,no. 6
(1978): 1251-1271. Regression to the mean could
also be an issue if states with high premiums
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admissions are associated with an adverse event
and that approximately a quarter of these are due
to negligence.
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It's said that bad things come in threes,
and 1Llooks as if medical malﬁra Ice Crises are no exception.
\\e are now officially entrenched in the third crisis since the
mid-1970s. And if the first crisis wes marked by the withdrawal
of the Argonaut Insurance Co. from the malpractice market in
1975, then the current crisis may be said to have been hlﬂ?-
lighted by the December 2001 decision of St. Paul? to exit the
market, followed by PHICO, Reliance. Frontier, and MLIX
Several things have changed in the malpractice environment
over the past 25 years. Most notably, the mid-1970s crisis led
to a dramatic shift from commercial insurance companies to
self-insurance and medical society-owned mutual insurance
companies. The malpractice crisis of the mid-1980s resulted in
s;gglflcant tort reforms; many states updated joint-and-several
liahility laws, tightened statutes of limitations, modified collat-
eral source rules, provided for period payment of damage

30 CONTINGENCI ES Novtrvben/Dectrvir 2008

awards, and limited contingency fees.

~ Much of the debate in the current crisis centers around the
limitation of noneconomic damages, the so-called caps on pain
and suffering. Under this reform, H]urles would be required to
quantify economic damages (such as lost wages and medical
expenses? and noneconomic damages. Most of the current pro-
posals allow awarding of the full economic damages but limit
noneconomic damages to a maximum predetermined amount,
typically $250,000. _ _

As evidence of the effectiveness of noneconomic damage
caps, propanents point to Californiad 1975 Medical Injury Com
pensation Reform Act (MICRA). which introduced numerous
malpractice reforms including the imposition of a $250,000
cap on pain and suffering. ItS clear that malpractice premiums
are significantly and dramatically lower in California than in
many other comparable states.
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For example, according to Medical Lighility Monitar, an ob-
stetrician in Los Anqeles had an annual premium of about
$60,588 in 2002, while OBs in New York City and Miami paid
$89,317 and $201,376, respectively. _

Opponents of noneconomic caps, which include trial lawyers
and so-called consumer advocates, contend that: _
mThere is rio malpractice claims crisis. In fact, they say, claims
have not risen dramatically in the late 1990s.
mNoneconomic caps and other tort reforms have no effect on
premiums and presumably no effect on claims. Accordingly,
they argue, California's lower mal Bractlce rates are a conse-
quence not of tort reform but of subsequently imposed insur-
ance regulatlons._ _ _ _ _
mThe dramatic increase in malpractice premiums, the wide-
spread unavailability of coverage, and the withdrawal (volun-
tary or otherwise) of insurance companies from the malprac-

tice market is due to insurance company mismanagement and
the drop in stock market returns. o

D Malpractice claims are~:reasing at the rate of medical in-
flatllon while the spikes in premium are driven by an insurance

e.

e dont doubt that there's an insurance cycle, that stock
market returns and bond yields have fallen, and that there have
been some mismanaged malpractice companies. However, in
this article, weVe tried to determine the extent to which the
malpractice insurance market is loss-driven and if it follows
sound economic principles. Rather than use piecemeal, anec-
dotal data, we chose to quantify malpi actice effects across states

and over time. o _
One of the hest sources of malpractice claims data is the Na-

tional Practitioner Data Bank (NPDB). The NPDB wes estab-
lished in 1990 to aid physician credentialing organizations by

H S U Growth in NPDB Malpractice Losses

Relative Losses/Claims (1992 - 1.0)

1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002
Year Closed

Average Loss Rer Physician in States
With and Without Caps

Loss (S) per Physician

Year Closet)
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Malpractice Claims 8er Physician in States
Wiith iand.W.ithout Caps

Claims per 100 Physicians
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Differential in Loss per Physician in States
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Capped States % of Uncapped States
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Malpractice Premium per Physician in States
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(S) per Physician
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Differential in Malpractice Premium per
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Capped States % of Uncapped States

Year Closed
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col I_ectin% data on malpractice claims and disciplinary actions
against I}))Bysmlans. Most NPDB data are confidential; however,
the NPDB releases unidentifiable claims data in the form of a
Public Use Data File. Because of the legal mandate to report
claims, the NPDB contains information on nearly every paid
claim against physicians. _

Working with the NPDB Public Use Deta File, we approached
our thesis by asking the following basic market guestions:

Do claims data support the existence ofa

malpractice crisis? _
Both the number of malpractice claims and the dollars of paid
loss have grown since 1992, as fig. 1 clearly shows. Most no-
ticeable is the dramaticjump in total paid [osses at the end of
the 1990s. We contend that this malpractice 'crisis' is a
reasonable label for a sustained 25 percentjump in payments
over a two-year period!

Do tort reforms aflect malpractice payments?
Amore detailed look shows that malpractice losses are not uni-
formly high in eveiy state. Fig. 2 shows that states with noneco-
nomic damage caps have much lower NPDB losses per physi-
cian than do states without i%os Indeed, losses per physician
in states with caps averaged 46 percent lower tlian states with-

out caps.

E1 Why do noneconomic damage caps have such

a significant effect on per physician losses?

In d%eneral, Caps on_noneconomic dama%gg apply only to ver-
dicts and not specifically to settlements. Only a small minori
of payments, perhaps as few as 5 percent, are made as a result
of verdicts. However, a settlement is negotiated on the basis of
the estimated cost of a claim as if it were to goto a verdict. Thus,
if the cost of verdicts is reduced due to a cap, it follows that the
cost of settlements will be reduced proportionately.

Second, noneconomic damages make up asurprisingly large
per_centa?e of total malpractice costs. Publicly available Closed
claim dafa from Texas and Floiida (the NPDB doesn't distin-
g%ush between economic and noneconomic damages) indicate

at noneconomic damages compase over two-thirds of the total
cost of claims payments. _

Third, caps generally apply to the total noneconomic damages
for each megical mal;)ractlce occurrence, regardless of the num-
ber of thswlan and/or hospital defendants. So, for example, if
$1 million of noneconomic damages are awarded to a claimant
froman occurrence mvolvm_? three physician defendants, its as-
sumed that the entire $1 million, not the allocated amounts to
each of the three physician defendants, would be capped.

Fourth, noneconomic damage caps may have a secondag
effect of reducing the frequency of malpractice cases, In an ef-
ficient economic environment, certain suits currently in tire sys-
tem might not be brought to court ifthe potential reward to the
Plalntl —and the plaintiff's attorney—is too low. Fig. 3 shows
hat claim frequency is reduced by more than 15 percent in
states with caps on noneconomic camages.
~ Finally, in addition to reducing the overall level of malprac-
tice payments, tort reforms also reduce the growth rate of loss-



es (inflation or “trend'). Since 1998, the average losses per physi-
cian in non-tort-reform states Increased at an average annual
rate of 6.8 percent, while the annual inciease in states with re-
forms has been 3.0 percent. o

~ Incontrast, during this period the consumer price index (CPI)
increased at a 2.6 percent annual rate, and the medical CPl in-
creased 4.2 percent per year. Asa result of the different growth
rates, the differential between losses for physicians in states with
noneconomic caps and those in states without caps has grown
from 44 percent to more than 52 percent since 1996 (fig. 4).

0 Do tort reforms affect malpractice premiums?
As an index of the total malpractice premium in each state, we
examined the aggregate annual statement malpractice written
remium (as reported byThom?son Financial Insurance Solu-
tions) divided by the number of physicians in each state. This
index lumps together hospital and physician premium. How-
ever, itshould provide a reasonable estimate of malpractice pre-
mium grovvth, indexed to adjust for changes in the physician
population. o :

Fig. 5 clearly shows that the premium in states with non-
economic caps is lower than in states without caps. The increase
in premium didn't begin until after losses increased; it took in-
surance companies 18t0 24 months to process new claims data
and to promulgate new rates (undoubtedly due to the filing and
approval process). _

_The premium differential between states with caps and those
without caps has also increased during the span of this most
recent crisis Fﬁg 6). As with losses, it appears that tort reform
has a relafively Stronger impact as osses increase.

Note also that the premium differentials in fig. 6 are some-
what lower than the loss differentials shown in fig. 4. Is this be-
cause melpractice insurers are ripping off the insureds and pock-
eting the tort reformsavings? _ _

don't think so. The premiums shown in fig. 6 include
defense costs (LAE) and overhead costs. These costs do not de-
crease (or decrease less) as the result of noneconomic damage
costs. Therefore, we would expect that the premium differen-
tial would track the loss differential but not be quite as extreme.

Are malgractice premiums rationally based
on losses: _
\\e have thus far shown that there has been a relatively sudden
and dramatic increase in malpractice costs (2 “cnsis”) and that
states with noneconomic damage caps have lower claims and
lower premiums than states without caps. But what of the more
basic argument, that malpractice insurance isa (fundamental Ix)
cong)etl Ive market with market forces determining the rates:
ig. 7 shows premium as a function of losses in 2002. The
strong relationship shows that as losses increase, o does pre-
mium. Therefore, any type of reform that decreases losses should
have a corresponding effect on premium. _

Interstate data unequivocally support the premise that caps
0N NoNeconomic damages are an effective means of reducing
malpractice costs. Noneconomic caps reduce malpractice pay-
ments, and malpractice payments are highly correlated with
medical malpractice premiums.

Relationship Between Loss and Premium
(2002)
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Executive Summary
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litigation. The result has been higher malpractice insurance E)remiums for health care providers, which in
turn has led to higher costs for the health care system as well as reduced access to medical services. In 2001,
premiums for medical malpractice insurance topped S21 billion, double the amount ten years earlier.

This paFer_ presents an analysis of the current medical malpractice system and examines the proposed federal
reform legislation. The benefits of reforming of the medical liability system are significant and could:

* Yield significant savings on health care spending; o

» Reduce unnecessary tests and treatments motivated out of fear of litigation;

« Encouiage systematic reform efforts to identify and reduce medical errors;

Halt the exodus of doctors from hlgh-llthatlon states and specialties; _

* Improve access to health care, Barglcul_ar y benefiting women, low-income individuals and rural residents;
Produce S12.1 hillion to $19.5 billion in annual savings for the federal government; and
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Liability for Medical Malpractice:
Issues and Evidence

. Introduction

The past several years have witnessed a considerable increase in the cost and impact of
medical malpractice litigation. Between 1994 and 2001, the typical medical malpractice award
increased 176 percent to $1 million. The result has been higher malpractice insurance premiums
for health care providers, which in turn has led to higher costs for the health care system as well
as reduced access to medical services. In 2001, total premiums for medical malpractice
insurance topped $21 billion, more than double the amount ten years earlier.

The liability system exists for two goals: to compensate the negligently injured, and to
penalize and deter negligent acts. Unfortunately, in the medical arena the liability system fails
on both accounts: the system does not direct appropriate compensation to victims of negligence,
nor does it effectively deter negligent behavior. To the contrary, the medical liability system
impedes efforts to improve patient safety, and may actually increase the number of errors.
Moreover, the medical liability system imposes exorbitant costs on the health care system both
directly and indirectly, costs that increase the number of Americans without health insurance and
add to the federal deficit. Although some individuals fare well under the present system, the
system as a whole does not meet the needs of the negligently injured or the general population.
The negative aspects of the medical liability system have a particularly adverse effect on women,

low-income individuals and rural residents.

For these reasons, medical malpractice reform has received considerable attention in the
U.S. Congress and state legislatures. Reform of the medical liability system could yield
significant benefits that could:

* Yield significant savings on health care spending;

* Reduce unnecessary tests and treatments motivated out of fear of litigation;

* Encourage systematic reform efforts to identify and reduce medical errors;

Halt the exodus of doctors from high-litigation states and specialties;

* Improve access to health care, particularly benefiting women, low-income individuals
and rural residents;

Produce $12.1 billion to $19.5 billion in annual savings for the federal government; and
Increase the number of Americans with health insurance by up to 3.9 million people.

This paper presents an analysis of the current medical malpractice system, focusing on
the cost and impact excessive litigation has on the affordability and accessibility of health care.
Legislative remedies are described, as well as the potential impact of such reforms,
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II. The Present System for MedicalLiability

The liability system has two ostensible goals: to compensate the negligently injured, and
to deter negligent behavior In health care, the tort system allows individuals who are injured
through the negligence of their health care provider to seek compensation through litigation. In
theory, negligent behavior is deterred by making the negligent party bear ihe burden of the

award.

Medical malpractice claims are mainly initiated in state courts. Although laws vary by
state, in general the legal standard for malpractice has four elements:1

The presence of a physician-patient relationship that establishes the duty of care;

An adverse outcome (actual injury or harm);
Negligence by the provider (failure to meet the standard of care); and

Direct causality between the negligence and the adverse outcome

In the context of medical malpractice, negligence depends on “conduct which falls below
the standard established by law for the protection of others against unreasonable risk of harm.”2
For doctors and other health care providers, this standard means that doctors should provide the
level and type of care that is customary and usual in the medical community or in their specialty

field.

The most common claim for medical harm is the medical malpractice claim, which
applies directly to the negligent physician. However, medical malpractice is not the only legal
option available to claimants seeking redress for damages.3 Physicians are also open to claims of
intentional torts.4 Medical device and phannaceutical manufacturers can be sued under such
legal doctrines as product liability, negligence, strict liability and breach of warranty. Hospitals
and managed care organizations, which may be exempt from many malpractice claims, can be
sued under the principles of vicarious liability, joint and several liability and corporate

negligence.

Extent ofMedical Malpractice

The best estimates on the frequency of malpractice are based on two separate large-scale
studies of hospitalizations, one in New York and the other in Colorado and Utah. Although the
studies were done nearly a decade apart, they revealed remarkable similarities in the pattern of
malpractice claims. In the New York study, based on 1984 data, 1.0 percent of hospitalizations

1W. Page Keeton et al,, Prosser and Keeton on the Law ofTorts, 5hedition (St. Paul, MN: West Publishing Co.,

1984), 164-165.
2American Law Institute, Restatement (Second) of Torts (St. Paul, MN: American Law Institute Publishers, 1965),

§282.

3Forareview of these issues, see: Dan B. Dobbs, The Law ofTorts (St. Paul, MN: West Group, 2000), 666-671,
674-679; and U.S. General Accounting Office, Medical Liability: Impact on Hospital and Physician Costs Extends
Beyond Insurance, GAO/ALIMD-95-169 (September 1995), 21.

4Henry Cohen, “Medical Malpractice Liability Reform: Legal Issues and Fifty-State Survey of Caps on Punitive

and Noneconomic Damages,” Congressional Research Service, Report RL31692,2/6/2003.
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were found to have injuries caused by negligence.5 By comparison, the Colorado and Utah
study, based on 1992 data, indicated that less than 1.0 percent of hospitalizations had injuries due
to negligence.6 The malpractice rate for the health care system as a whole is likely significantly

lower.7

The incidence of malpractice, hr<»<*wr, is quite distinct from the filing of malpractice
claims. A defining feature ofthe mediT?" “'bility system is that most events of malpractice do
not result in a legal claim, and most claixm /malpractice are not tied to any act of negligence.
Overall, approximately 80 percent of malpractice claims show no signs ofa negligent injury.8
Conversely, only about 3 percent of injuries due to negligence result in a claim.9 These figures
suggest that the medical liability system malfunctions on a fundamental level.

It is not clear why such a small portion of negligent injuries lead to a malpractice claim.
One possible reason is that the injuiy was too minor to warrant a lawsuit. Data show that most
negligent injuries are only moderately incapacitating.10 Another possible reason is that attorneys,
who typically work on contingency fees arrangements, are only willing to take on claims for
“attractive” clients (i.e., sympathetic victims with large damage claims). Alternatively, some
people are simply not litigious in nature, or do not wish to damage a long-standing relationship
with their doctor, especially if the doctor exhibits good communication and empathy skills. Yet
another explanation is that patients simply do not recognize that they have suffered an injury due

to negligence.

The Marketfor Medical Liability Insurance

The role of malpractice insurance is to pay for legal defense costs and damages inflicted
through negligence by a doctor or medical professional. The market for malpractice insurance
consists of two broad categories of insurance: conventional and alternative. The conventional
market provides coverage through traditional insurance companies like A.1.G., C.N.A Insurance
or the St. Paul Companies. Malpractice insurance purchased through traditional means totaled
$7.2 billion in 2001.10 This figure, however, excludes the much larger alternative market. The

5Harvard Medical Practice Study, Patients. Doctors and Lawyers: Studies ofMedical Injury, Malpractice Litigation

and Patient Compensation in Nov York ([Cambridge, MA?]: 1990), 3.
6Eric J. Thomas et al., “Incidence and Types of Adverse Events and Negligent Care in Utah and Colorado,” Medical

Care 38 (2000): 261.

7Preventable injuries are more likely to occur among more complicated cases, such as those requiring
hospitalization. Presumably, therefore, medical care provided outside ofa hospital setting would have a much lower
rate of malpractice, thus lowering the overall rate.

8Published data indicate 83 percent of New York claims and 78 percent of the Colorado-Utah claims did not involve
negligence. Harvard Medical Practice Study, 7-34; and David M. Studdert, Eric J. Thomas, Helen R. Burstin, Brett
I.W. Zbar, E.J. Orav, and Troyen A. Brennan, “Negligent Care and Malpractice Claiming Behavior in Utah and
Colorado,” Medical Care 38 (2000): 253.

3Published data indicate that there was no malpractice claim for 97 percent of New York and 97 percent of the
Colorado-Utah incidents ofnegligent injuries. Harvard Medical Practice Study, 7-37; and Studdert et al., 255.
10See A. Russell Localio et al., “Relation between Malpractice Claims and Adverse Events Due to Negligence,”
New England Journal ofMedicine 325, no. 4 (July 1991), 247 (showing that 58 percent of negligent injuries
required less than six months of recovery); and Thomas et al., 267 (showing that about 95 percent of negligent

injuries resulted in non-permanent disability),
LA.M. Best data cited in Insurance Information Institute, TheLl.L FactBook 2003 (New York, NY: Insurance

Information Institute, 2002), 27.
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Figure 1. Medical Malpractice Premiums
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Source: Tillinghast-Towers Perrin.

alternative market comprises mechanisms such as joint underwriting associations, captive
insurance companies and risk retention groups, all of which are ways groups of individuals,
organizations or trade associations can come together and form an insurance company that they
themselves run.22 The alternative market for malpractice insurance is roughly twice as large as
the traditional market. Altogether, total premiums for medical malpractice liability insurance
amounted to $21.0 billion in 2001, according to the actuarial consulting firm Tillinghast-Towers
Perrin.13 Physicians purchased the bulk (60 percent) of malpractice insurance, followed by
hospitals (28 percent) and other insureds (12 percent). 4

Over the last ten years (1992-2001), premiums for medical malpractice insurance more
than doubled, increasing an average of 8.1 percent per year. That rate is three times faster than
the overall rate of inflation over the same period, and double the rate of inflation for medical
care.l5 Relative to the size of the economy, measured as share of gross domestic product (GDP),
malpractice insurance has increased every year since 199 and stands three times the level it was
in 1975. Figure 1displays the pattern of premium levels and GDP share for 1975 to 2001.

Accompanying the rise in premiums has been a remarkable change in the structure of the
malpractice insurance market. Most of the growth in malpractice insurance in the past decade
has occurred in the alternative markets. Roughly 70 percent of premium growth over 1992-2001

PFor more information on alternative markets, see Conning & Co., Alternative Markets: An Ever-Evolving Mosaic

%ia_rtf_ord, CT. Connian & Co., 1999)
Tillinghast-Towers Perrin, u.s. Tort Costs: 2002 U88ate - Trends and Findings on the Costs ofthe U.S. Tort

system (New York, NY: Tilfinghast-Towers Perrin, 2003), Appendix 2.

%lbid., 16.
BU.IS. Department of Labor, Bureau of Labor Statistics, “Consumer Price Index," [March 2003], online at

http:/Asww.bls.gov/cpi/home.htm.
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is attributable to the increase in alternative markets, versus just 30 percent due to traditional
markets. The term alternative markets, as used in this paper, refers to forms of malpractice
insurance that do not go through a traditional third-party insurer. Common alternative insurance
mechanisms include self-insurance (where a firm or group of firms assume all or much of their
risk exposure themselves), captive insurers (which are wholly-owned subsidiaries of the firms
they insure) and risk retention groups (a group of firms or individuals that come together to form
a limited-purpose insurer). Alternative forms of malpractice insurance are often created for the
sole, dedicated purpose of providing such coverage and are controlled by the medical
professionals they serve. Alternative insurers focus more on providing stable coverage rather
than on maximizing profits, thus limiting the risk such organizations will exit the market due to
adverse market conditions.16 These features, combined with the decrease in the availability of
traditional coverage described below, have made alternative markets a very popular source for

malpractice insurance.

A crucial reason for the growth of the alternative market is rapid deterioration in the
financial performance of the sector. For much of the 1990s, the medical malpractice line of
insurance was highly profitable. This profitability attracted many firms to compete for
malpractice coverage, moderating price increases. Recent trends, however, have created an
environment that has reduced revenues and increased costs, causing medical malpractice to
become one of the most unprofitable insurance lines. In 2001, malpractice insurers paid out
$1.34 in claims and costs for every $1.00 it received in revenue (including investment income).I/

Four factors account for the structural changes that undermined the profits of malpractice
insurers, according to James Hurley of the American Academy of Actuaries.18 First, a key
component of the financial deterioration has been the escalating size of malpractice claims. The
increase in the average cost of settlements and jury verdicts (discussed below), particularly very
large awards, led to many rate increases. Second, insurers have faced increased reinsurance
costs. Reinsurers, who provide insurance to insurance companies, posted weaker financial
results in recent years, forcing them to charge their clients (i.e., insurers) higher rates. A third
contributing factor has been deteriorating returns on the investment assets of insurers, although
the overall impact of this factor has often been overplayed as stocks only account for about 15
percent of assets held by insurance companies. Finally, in the early and mid-1990s, insurer
financial results benefited from favorable reserve development. In practical terms, what
happened is that some money set aside for potential claims filed in the 1990s turned out to be
unnecessary, and was eventually converted to profits. This short-term phenomenon has run its
course and thus insurers no longer can count on this “bonus” profit.

~ Recent developments in the medical malpractice market reflect these trends. Of
particular concern is the recent decrease in the availability of malpractice insurance. Weak
financial results have driven several insurers from the market. According to the American

g@rsmore information on these trends, sec Conning & Co,, Medlical Malpractice Insurance: A Prescriptionfor

(Hartford, CT: Conning & Co,, 200%2, 6, 81-91. _ _ _
17James Hurley, American ACademy of Actuartes, Prepared Testimony to the Subcommittee on Health, Committee

qulT.Hergy and Commerce, U.S. Holise of Representatives, 2/27/2003.
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Academy of Actuaries, the industry’s premium capacity has dropped 15 percent.19 The
decrease in firms willing to provide malpractice insurance is evidenced by the complete
withdrawal from the market of several malpractice insurers, including Phico, MUX, Frontier and
Reciprocal of America. In addition, St. Paul (the largest commercial insurer, covering 42,000

doctors) has ceased writing or renewing policies for malpractice.2

The combination of deteriorating profitability, reduced supply and the structural market
changes has created an environment where coverage can be extremely difficult to obtain and in
which reduced competition makes significant price increases more common. Moreover, these
changes are not merely part of a short-term insurance cycle. Rather, the negative developments
(such as increasing claim size and rising reinsurance costs) are likely to be peimanent in nature
while the positive developments that boosted profits in the past (such as favorable reserve
development) are short-lived. In fact, insurers do not exit an insurance market completely
simply due to short-term cycles. They only do so if the long-term outlook is so bleak as to make

continued business operation untenable. 2l

The growth in aggregate premiums reflects the growth in premiums charged to individual
doctors. Table 1 lists the median rate increases for medical liability insurance premiums for the
last three years by area of practice.2 As the data show, internists have experienced three
consecutive years of at least 15 percent premium hikes. The typical rate increase has tripled for

general surgeons and doubled /or :

obstetricians/gynecologists . Table 1 _Medlan Rate Increase_s

(Ob/Gyn). The high cost of the in Malpractice Premiums by Specialty

current medical liability system _ 2000 2001 2002
Internists 15.0% 15.0% 17.6%

most adversely impacts
obstetricians, most surgical-related
specialties (especially
neurosurgeons), and emergency
room physicians.23

General Surgeons 9.6% 146% 29.1%
Obstetricians/Gynecologists  7.0%  125% 15.3%
Source: Medical Liability Monitor.

Although the direct payment of malpractice insurance premiums falls on the insured
doctor or hospital, the costs are passed on to insured individuals, to one degree or another, in the
form of higher premiums. In 2001, malpractice premiums averaged about $87 per insured
individual, or close to $350 per family of four. These estimates do not include the costs of
defensive medicine (treatment decisions motivated to avoid litigation rather than to benefit the
patient), which can be three to six times greater than malpractice premiums. It is inevitable that
those costs passed on to consumers adversely impact the affordability of health insurance.4

Dlbid,
A Joseph B. Treaster, “Doctors Face a Big Jump in Insurance,” New York Times, 3/22/2002

2 See Conning & Co., Alternative Markets, 65.

2 Figures include only rate increases, though rate decreases in the past three years have become increasingly
uncommon. “Hard Market Wallops Physicians; Average Rate Increases More Than Double Those in 2001,”
Medical Liability Monitor (October 2002); and “Medical Liability Rates Continue Their upward Swing,” Medical

Liability Monitor (October 2001).

2 See infra notes 67 to 85.
24 Sec the sections "Demand for Health Insurance: Impact on Affordability” and "Impact on the Number of

Uninsured" below for a more detailed discussion of this effect.
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Figure 2 Medical Malpractice Damege Awards - Megian
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Malpractice Damage Awards

One ofthe key drivers of costs for medical malpractice insurance is the recent surge in
the size of damage awards in lawsuits. As Figure 2 shows, the typical (median) damage award in
medical malpractice cases jumped 176 percent from 1994 to 2001, according to the research firm
Jury Verdict Research.25 The latest data indicate that the median award amount now tops $1
million, representing annual growth of 15.6 percent per year over 1994-2001, while the average
award reached $3.9 million in 2001. The Physician Insurers Association of America (PIAA),
representing firms that provide insurance to physicians, estimates that the average out-of-court
settlement in 2001 was approximately $299,000 per individual defendant,26 although most
malpractice claims involve at least two defendants.Z

5Jury Verdict Research, CurrentAward Trends in Personal Injury: 2002 Edition (Horsham PA: LRP Publications,
2003), 18. The only alternative national source of annual data on malpractice settlements is the National Practitioner
Data Bank (NPDB) in the U.S. Department of Health and Human Services. However, both the General Accounting
Office and the Inspector General’s office have reported on extensive data problems in the NPDB that make its data
unreliable, incomplete and biased. U.S. General Accounting Office, National Practitioner Data Bank: Major
Improvements Are Needed to Enhance Data Bank's Reliability, GAO-01-130 (November 2000); and U.S.
Department of Health and Human Services, Office of the Inspector General, Managed Care Organization
%i)eporting to the National Practitioner Data Bank: A Signalfor Broader Concern, OE1-01-99-00690 (May

% Lawrence E. Smart, Physician Insurers Association of America, Prepared Testimony to the Committee on the

Judiciary, U.S. Senate, 2/11/2003.
2/ The median number of defendants in medical malpractice tort cases was 2.0 in 1996. U.S. Department of Justice,

Bureau of Justice Statistics, Tort Trials and Verdicts in Large Counties, 1996, NCJ 179769 (Washington, DC:
Bureau of Justice Statistics, 2000), 2.
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There has also been a large jump in million-dollar verdicts. In 1995-97, a little more than
one in three (36 percent) cases resulted in an award of $1 million dollars or more. By 1998-99,
the rate o f million-dollar awards reached 43 percent. By 2000-01, more than one-half (54
percent) of medical malpractice awards were at least $1 million dollars, and one-quarter of all

awards today exceed $2.7 million.28

The basis of malpractice claims against pnysicians generally falls into one of three
categories. Data from a large malpractice insurer indicate that failure to diagnose is the most
common basis for a claim, at 28 percent of claims. Surgery-related claims account for 27 percent
claims, and improper treatment 26 percent of claims.29 The remaining 19 percent were for
claims such as adverse reaction to anesthesia, injection site injuries and lack of informed consent.

Punitive damages are relatively infrequent in malpractice cases, occurring in 2 percent of
cases during 1999-2001.30 This figure somewhat understates the impact of such awards,
however, since punitive damages can be enormous. A survey ofjury verdicts in malpractice
cases in 1996 found that the median amount of punitive damages, when awarded, was $2.5

million.3l

The large majority of malpractice claims never reach a trial, as seen in Table 2. Three-
fifihs (61 percent) of claims are either dropped or dismissed, while one-third (32 percent) are

settled out of court prior to trial.32 Ofthose cases that do go to court, defendants prevail 60
percent to 80 percent of the time.3 The

Table 2. Claims Disposition and Defense Costs . . .
relatively Jrw success rate is consistent
Average with the assertion that many malpractice
Share of  Defense claims are without merit. Even if most
Claim Disposition Claims Cost claims that reach trial lose, health care
Dropped or Dismissed 61% $16,743 professionals still incur large costs to
Settled 3204 $39.891 defen_d_themselves. Acco_rd_mg to the
Trial Verdict Physicians Insurer Association of
_ . America, defense costs averaged close to
Defense verdict 6% $85,718 $86,000 per claim in cases where the
Plaintiff verdict 1% $91,423 defendant won at trial (Table 2).34 Even
Source: PhySlClan Insurers Association of America. in cases where the claim was dropped or

dismissed, defense costs averaged nearly $17,000.

In terms of comoensation for negligent injuries, the system undoubtedly provides
substantial compensation to some claimants, such as in cases of gross negligence or when the

Rury Verdict Research, 43.

PU.S. General Accounting Office, Medical Liability, 20-21.
Jury Verdict Research, 20.

3 U.S. Department of Justice, 7.

BSmarr.
BSmarr (reporting a plaintiff recovery rate at trial of 20 percent); U.S. Department of Justice (reporting a plaintiff

recovery rate at trial of 23.4 percent); and Jury Verdict Research, 46 (reporting a plaintiffrecovery rate at trial of 39

percent).
4Smarr.
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patient exhibits severe damages. However, there is evidence that the tort system provides
uneven and inappropriate levels of payments. As noted above, the vast majority of negligent
injuries do not lead to a claim. By definition, if injured parties do not file claims, then the tort
system provides them with no compensation. Among those claims that are filed, the vast
majority shows no signs of an injury or harmful event. 1fsuch claimants receive a payout, then
the tort system is providing compensation to the wrong people. Even when legitimately injured
parties are able to prove negligence, plaintiffs’ lawyers routinely take 33 percent and sometimes
40 percent (or more) of that award as payment for legal fees.3 The unevenness also stems from
awards for pain and suffering. Since pain and suffering (or non-economic) damages are
intrinsically impossible to measure objectively, the size of such payments varies considerably
across homogenous groups of claims (i.e., different amounts for the same injury in different

people).

A drawback of the medical liability system is the incentives for unwarranted, or nuisance,
lawsuits. The potential for sizeable awards can lead to significant fraud and abuse of the tort
system.36 The large dollar size of successful action, the ability to seek non-economic pain and
suffering awards, and the availability of contingency fees for plaintiffs’ attorneys all could affect
claiming rates. Although the data indicate that the number of claims has not climbed in recent
years, these factors could encourage marginal cases to be pursued. Pain and suffering damages,
in particular, could supply a powerful incentive to file nuisance claims. The tort system as a
whole pays out more for pain and suffering than it does lor measurable economic loss,37 and it
has been reported that up to one-halfof all payments to individuals in medical malpractice
claims are for pain and suffering.3

Another shortcoming of the malpractice liability system is the length of time negligently
injured parties must wait before receiving payment. According to survey data gathered by Jury
Verdict Research, there is a median wait of more than two years (25 months) between the time uf
the incident and the time the claim is filed. The litigation process, from date of filing to ajury
verdict takes the typical claim another two years (26 months). Altogether, injured parties can
expect to wait more than four years (51 months) between the time of the alleged malpractice
incident and ajury verdict.39 This prolonged wait has a particularly severe impact on low-
income victims of malpractice. Such claimants may lack the financial resources to wait out the
process and instead settle more quickly than might be warranted by their injury.

3 See Patricia M. Danzon, “Report on Awards for Noneconomic Loss,” in Medical Malpractice Policy Guidebook,
ed. Henry G. Manne (Jacksonville, FL: Florida Medical Association, 1985), 141-142 (reporting a median
contingency fee of 38 percent for large medical malpractice claims); and Deborah R, Hensler et al., Compensation
for Accidental Injuries in the United States (Santa Monica, CA: RAND, 1991), 135-136 (reporting a median

contingency fee of 33 percent for accidental injury claims)
% Stephen J. Carroll, Allan F. Abrahamse, M. Susan Marquis, and Mary E. Vaiana, Liability System Incentives to

Consume Excess Medical Care (Santa Monica, CA: RAND, 1995).

I Tillinghast-Towers Perrin, 17.
B Danzon, “Report on Awards for Noneconomic Loss,” 136.
PJury Verdict Research, 19-20.
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[1l. Medical Malpractice and the Quality of Health Care

One of (he primary goals of the medical liability system is to improve the quality of
health care by penalizing negligent behavior. In order to accomplish this goal, the tort system
must exhibit accuracy in both the assignment of negligence and in the size of damage awards.
The available data on this aspect of the tort system strongly indicate that there is significant
discrepancy between actual acts of negligence and tort-system-assessment ofnegligence. As
previously noted, about 80 percent of malpractice claims exhibit no evidence of malpractice. In
fact, most claims are not even tied to any injury.40 The discordance between claims and
negligence makes it very difficult, if not impossible, for health care providers to recognize and

thereby avoid negligent behavior.

One study followed a sample of malpractice claims for a period of ten years to identify
the relationship between negligence and payments to claimants.4 The study’s authors found that
in cases where there was no evidence ofnegligence, 43 percent of claims resulted in payment for
the claimant. By contrast, those claims where there was an injury caused by negligence, only 56
percent ended with payment. This evidence supports the contention that the tort system not only
fails to compensate negligent injuries, but also fails to penalize negligent behavior.

Other evidence supports this conclusion. A 1997 study by Bryan Liang shows that
doctors have little knowledge of the legal system, largely disagreed with jury verdicts in
malpractice cases, and are unable to predict what juries will do in such cases. These findings led

Liang to observe:

if the actors within the incentive structure [i.e., doctors] and the lay agents who
assess their behavior [i.e., juries] are under different understandings regarding
appropriate versus inappropriate care, it is unlikely that the incentive structure
goals of optimal deterrence and cost-effective provision of care will be fulfilled in

any meaningful way.42

A range of other studies report findings consistent with this conclusion. For example, a
1996 study of family doctors in Florida found that better doctors (those with greater levels of
medical knowledge) are more likely to be sued than other doctors.43 Likewise, multiple studies
have reported that good communication skills are more impoxlant than quality of care in
predicting malpractice claims.44 Other empirical evidence indicates that damage awards are

more a function of injury severity than quality of care.4

40 Studdert et al., 253; Harvard Medical Practice Study, 7-36.
4 Troyen A. Brennan, Colin M, Sox, and Helen R. Burstin, “Relation between Negligent Adverse Events and the

Outcomes of Medical Malpractice Litigation," New England Journal o fMedicine 335 (1996): 1963-1967.
£ Bryan A. Liang, “Assessing Medical Malpractice Jury Verdicts: A Case Study of an Anesthesiology Department,”

CornellJournal o fLaw and Public Policy 7, no. 1 (Fall 1997), note 6.
John W. Ely et al., “Malpractice Claims against Family Physicians: Arc the Best Doctors Sued More?” Journal of

Family Practice 48, no. 1 (January 1999).

#Wendy L. Levinson et al., "Physician-Patient Communication: The Relationship with Malpractice Claims among
Primary Care Physicians and Surgeons,”Journal o fthe American Medical Association 227, no. 7 (February 19,
1997): 553-559; and Philip J. Moore et al., “Medical Malpractice: The Effect of Doctor-Patient Relations on
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Taken as awhole, the medical liability system appears to be, quite simply, ineffective at
consistently penalizing negligence. Appropriate acts of medical care can easily result in large
damage awards, while true acts of negligence go unpunished. As one critic has observed, “It’s
like a traffic cop giving out lots of tickets to people not speeding and lots of speeders are not

getting tickets.”4

Given the dramatic increase in health care liability, an observer might suppose that health
outcomes had deteriorated over the last several years. Ironically, however, the surge in medical
malpractice litigation costs has occurred at the same time as a general improvement in key
indicators o f the health status of Americans. As seen in Table 3, there has been a marked
decrease over the last decade in

some of the leading causes of death Table 3. Mortality Rates, 1990-200Q

in the U.S.47 In addition, the infant 1990 2000 Change
mortality rate has improved by 25 Heart Disease* 321.8 2575 -20.0%
percent and the average life Cancer* 216.0 2005 -1.2%
expectancy at birth has increased by Stroke* 655 60.2 -8.1%
ayear and a half.48 These indicators Accidents* 36.3 339 -6.6%
suggest that health care in the U.S. is Influenza & Pneumonia* 36.8 243 -34.0%
generally improving and dispels the Infant Mortality'7 92 69 -25.0%
notion that widespread negligence in Life Expectancy (years) 754 769 +2.0%

* Age-adjusted death rate per 100,000 population.

1Deaths per 1,000 live births.
Source: U.S. Department of Health and Human Services.

medicine has hurt the overall quality
of health care.

While the above analysis indicates that health care liability fails as an effective deterrent
to medical malpractice, an equally strong argument can be made that the liability system actually
impedes improvements in the delivery of health care and may even increase the rate of errors.
First, to the degree that the threat of legal liability induces doctors to practice defensive
medicine, patients are subjected to additional tests and treatments which themselves expose
patients to additional risk of injury. Moreover, medical liability can make doctors averse to
recommending treatments that might be considered riskier, but that are also more medically

appropriate.49

Medical Patient Perceptions and Malpractice Intentions,” Western Journal o fMedicine 173, no. 4 (October 2000):
244-250.

b Henry S. Farber and Michelle J. White, “Medical Malpractice: An Empirical Examination of the Litigation
Process," National Bureau of Economic Research Working Paper 3428 (September 1990) (showing that quality of
care explains only a small portion of variance in award amounts, while injury severity exhibits much greater
explanatory power); and Brennan, Sox, and Burstin (showing injury severity was more predictive of claims

payments than was negligence).

4 Troyen Brennan, as quoted by Samuel Jan Brakel, "Using What We Know about Our Civil Litigation System: A
Critique Of ‘Bare-Rate’ Analysis and Other Apologist Diversions,” Georgia Law Review 31 (Fall 1996).

47 Figures are death rates per 100,000 population, adjusted for population age differences over time. Data from the
U.S. Department of Health and Human Services, National Center for Health Statistics, as reported in U.S. Census
Bureau, Statistical Abstract o fthe United States: 2002 (Washington, DC: Government Printing Office, 2002).
8U.S. Department of Health and Human Services, National Center for Health Statistics, National Vital Statistics
Report (various issues).

29 See generally, Bryan A. Liang, “The Adverse Event of Unaddressed Medical Error: Identifying and Filling the
Holes in the Health-Care and Legal System,” Journal o fLaw, Medicine & Ethics 29 (2001): 346-368.
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Second, in many ways, medical liability deters health care providers from recognizing
and reporting errors and working to prevent future mistakes. The legal setting in which
malpractice claims occur is hostile to efforts to reduce error and improve safety. Current rules of
evidence and discovery generally undermine reporting systems needed to systematically identify
how and why errors occur.50 A 2000 report by the Institute of Medicine found that the most
important threat to patient safety was not simple human mistakes, negligence or incompetence,
but rather human mistakes that result from poor system design, faulty maintenance and
inadequate management.5L Thus, addressing system failures are a crucial aspect to improving
patient safety, and legal reform continues to be an inescapable element of such efforts.

The medical malpractice system also exacts a subtler toll on health care by eroding
physician morale and damaging the doctor-patient relationship. In a 2002 survey, 87 percent of
doctors felt that the overall morale of physicians had fallen in the last five years.2 Low morale
IS important because it can reduce job satisfaction among physicians. Indeed, 58 percent of
doctors report that their enthusiasm for practicing medicine has declined in the last five years.53
As aresult, doctors are more inclined to retire early or to shift their professions away from
patient care. In addition, there is a tendency for malpractice fears to make doctor-patient
relationships more adversarial. More than one doctor has reported that excessive litigation has
fostered a sense of viewing each patient as a potential malpractice lawsuit rather than a patient in
need of help.54 Together, these trends make it difficult for doctors and patients to establish the
kind of personal rapport necessary for better health care.

IV. Impact of the Medical Liability System on Health Care Costs

The problems in the medical liability system impose substantial costs on the U.S. health
care system. Most apparent are the direct costs of premiums paid by health care providers. As
noted previously, such premiums totaled $21 billion in 2001, and have doubled over the

preceding ten years.

The indirect costs of the medical liability system are much larger than malpractice
premiums. Principally, these costs manifest as the practice of defensive medicine by doctors and
other health care professionals. Defensive medicine is defined as medical care that is primarily
or solely motivated by fear of malpractice claims and not by the patient’s medical condition
alone. The effect can manifest as the prescription of increased diagnosis and treatment
procedures beyond what is needed from a purely clinical perspective, and as the avoidance of

5 See Liang, "Adverse Event”; and Brian A. Liang, “Error in Medicine: Legal Impediments to U.S. Reform,”
Journal o fHealth Politics, Policy & Law 24, no, 1 (February 1999): 27-58.

5 Linda T. Kohn, Janet M. Corrigan and Molla S. Donaldson, eds., To ErrIs Human: Building a Safer Health
System (Washington, DC: National Academy Press, 2000), 55.

5 Kaiser Family Foundation, National Survey o fPhysicians (May 2002), online at http://www.kff.org.

RBlbid.

S For some recent examples, see Joedy McCreary, “Residents Fear for Health Care as West Virginia Surgeons
Continue Protest of Insurance Costs,” The Associated Press, 1/8/2003; Rod Thomson, "In the Medical Malpractice
Slugfest, the Patient Inevitably Gets Bruised," Sarasota Herald-Tribune, 2/17/2003; and Roberto Kusminsky,
Raymond Goldstcen and James P. Boland, “Medical Malpractice Rational Test of No-Fault Patient Care Is Needed,”

Charleston Gazette (West Virginia), 12/14/2002.
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procedures which might be appropriate from a clinical standpoint but whose risk-level
discourages their use.

A large body of research has accumulated showing that medical malpractice liability
causes doctors to practice defensive medicine.5% In an authoritative study on defensive medicine,
Stanford University researchers Daniel Kessler and Mark McClellan found that expanded
malpractice liability significantly increased medical expenditures. Specifically, they found “that
malpractice reforms that directly reduce provider liability pressure lead to reductions of5 to 9
percent in medical expenditures without substantial effects on mortality or medical
complications.”5 Based on national health expenditure data, Kessler and McClellan’s estimates
imply that medical liability reforms could have reduced defensive medicine expenditures by
between $69 billion ang.$124 billion in 2001, or between 3.2 and 5.8 times the amount of
malpractice premiums.  Importantly, the practice of defensive medicine does not produce

measurable health benefits.5

Surveys of doctors provide additional evidence of defensive medicine.59 According to a
survey of 1,800 doctors published in the journal Medical Economics, more than three out of four
(76 percent) doctors report that they practice defensive medicine.60 In terms of the cost impact
of defensive medicine, a large majority (68 percent) of respondents felt that defensive medicine
increased the costs of their services by at least 6 percent. Another survey found that 79 percent
of doctors order more tests than they would based solely on medical need, and 74 percent refer

patients to specialists more often.6l

A final cost of the medical liability system is the expense of administering the judicial
system to handle malpractice claims. These expenses include both the cost of administering a

B Robert J. Rubin and Daniel N. Mendelson, “How Much Docs Defensive Medicine Cost?" Journal o fAmerican
Health Policy (July/August 1994): 7-15; A. Russell Localio cl al., “Relationship between Malpractice Claims and
Cesarean Delivery,” Journal o fthe American Medical Association 269, no. 3 (January 20, 1993): 366-273; U.S.
Congress, Office of Technology Assessment, Defensive Medicine and Medical Malpractice, OTA-H-602
(Washington DC: Government Printing Office, 1994); Steven Shavcll, “Economic Analysis of Accident Law,"
National Bureau of Economic Analysis Working Paper 9483 (March 2003); Daniel P. Kessler and Mark B.
McClellan, “Medical Liability, Managed Care, and Defensive Medicine,” National Bureau of Economic Research,
Working Paper 7537 (February 2000); Lisa Dubay, Robert Kaestncr, and Timothy Waidmann, “The Impact of
Malpractice Fears on Cesarean Section Rates," Journal o fHealth Economics 18 (1999): 491-522; and Robert Quinn,
“Medical Malpractice Insurance: The Reputation Effect and Defensive Medicine,” Journal o fRisk and Insurance
65, no. 3 (1998): 467-484. For an alternative view, see Laura-Mae Baldwin et al., “Defensive Medicine and
Obstetrics," Journal o fthe American Medical Association 274, no. 20 (November 22/29,1995): 1606-1610.

% Daniel P. Kessler and Mark McClellan, “Do Doctors Practice Defensive Medicine," National Bureau of Economic
Analysis Working Paper 5466 (February 1996), 2.

57 Calculation is based on the health services and supplies component of national health expenditures from U.S.
Department of Health and Human Services, Centers for Medicare and Medicaid Sc ices, "National Health
Expenditures,” (2003), online at http://cms.hhs.gov/statistics/nhe/historical.

BKessler and McClellan, “Medical Productivity,” 25; Kessler and McClellan, “Defensive Medicine," 33; and
Dubay, Kaestner, and Waidmann.

PFor a review of some older surveys, see U.S. Congress, Office of Technology Assessment, Figure 3-3.

80“Once Burned, Twice Defensive,” Medical Economics 76, no. 14 (July 26, 1999). Sec also, Berkeley Rice,
"Medical Errors: Is Honesty Ever Optional,” Medical Economics 19, no. 19 (October 11, 2002) (reporting the results
ofan ethics survey which found that 67 percent of physicians admit to practicing defensive medicine).

&l Humphrey Taylor, “Most Doctors Report Fear of Malpractice Liability Has Harmed Their Ability to Provide
Quality Care," The Harris Poll #22, 5/8/2002.
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trial and the cost of providing a framework for filing and settling cases. Overall, medical
malpractice cases account for about 12 percent of all tort cases decided by a trial, making such
lawsuits the third most common type of tort settled in state courts.62 However, only a small
percentage of claims actually result in ajury trial, as the vast majority are settled cut of court
prior to trial. A precise estimate of administrative costs has not been done due to data limitations

V. Impact of the Medical Liability System on Access to Health Care

The medical liability system reduces access to health care in the U.S. The first way
medical malpractice affects access is by reducing the affordability of health insurance. By
increasing expenditures, the system forces premiums higher, which in turn reduces the number of
Americans with health insurance. The second impact is to reduce the supply of health care, such
as inducing doctors to retire from medicine or to avoid high-litigation specialties or geographic

areas.
Demandfor Health Insurance: Impact on Affordability

Given the increase in health insurance premiums and costs described above, there will be
an impact on the extent of health insurance coverage in the U.S. Generally speaking, there are
two pools of people who will be affected. First, some individuals will choose not to purchase
insurance due to the increase in premiums. Second, some individuals who would otherwise be
willing to pay the higher premiums caused by medical malpractice will lose coverage if their
employer decides to no longer offer health insurance as a benefit. The bottom line is that higher
costs reduce the affordability and hence th, demand for health insurance. Survey data indicate
that three-auarters (74 percent) of the uninsured identify high costs as a major reason for going

uninsured. 3

Research also shows that firms’ decision to offer health insurance benefits is sensitive to
the price of health insurance. Small businesses are even more likely to drop health benefits in
response to increased liability costs than are large firms,64 and employees of small businesses are
more likely to be uninsured than are employees of large businesses. A 1997 report by the U.S.

General Accounting Office found:

Particularly for small employers, costs are cited as a key factor in their decision to
drop coverage for their workers or to consider offering it. For those employing
lower-wage workers, health premiums represent a significant share of total

compensation.6

6L The figure is based on a survey of the nation’s 75 largest counties and does not include cases that were settled

prior to trial. U.S. Department of Justice, 2.
3Kaiser Commission on Medicaid and the Uninsured, Uninsured in America: A Clicrt Book (May 2000), 35, online

at http:/Avww.kff.org/sections.cgi?section=kcmu.
64 Jonathan Gruber and Michael Lettau, “How Elastic Is the Firm’s Demand for Health Insurance," National Bureau

of Economic Research Working Paper 8021 (November 2000).
& Kaiser Commission on Medicaid and the Uninsured, 25; and U.S. General Accounting Office, Health Insurance:

Characteristics and Trends in the Uninsured Population, GAO-01-507T (March 2001), 8.
& U.S. General Accounting Office, Private Health Insurance: Continued Erosion ofCoverage Linked to Cost

Pressures, GAO/HEHS-97-122 (July 1997), 24.
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Low wage workers are most vulnerable to such changes. First, such workers frequently
work for small businesses, who already are less likely to offer coverage and are the most likely
group of firms to drop health benefits in response to higher costs. Second, low wage workers
often cannot afford to purchase private health insurance by themselves. Thus, when excessive
malpractice litigation pushes up the cost of health insurance, low wage workers often bear the

brunt o f the impact.
Supply ofHealth Insurance: Impact on Health Care Providers

High malpractice costs have a detrimental impact on the supply of medical services by
health care providers. There is extensive anecdotal evidence that doctors and hospitals have
reduced the availability of health care in response to rising malpractice premiums.

* Arizona: The city of Bisbee, along the Mexican border, lost the maternity ward at its
local hospital when malpractice rate increases led to four of the city’s six obstetricians to
stop delivering babies.6

* Florida: The number of insurers offering medical malpractice coverage chopped in half
(from 40 to 20) over the past decade, pushing premiums up and reducing the availability
ofcoverage.68 Malpractice insurance premiums in 2002 averaged $201,376 for Ob/Gyns,
while the average was $174,268 for general surgeons.69 The Orlando Regional Medical
Center is currently at risk of closing its trauma center due to the lack of neurosurgeons

willing to work the emergency room./0

« Georgia: A recent study of Georgia physicians projected that 2,800 doctors in the state
(or about one in five) would stop providing higher-risk procedures in order to reduce their
liability exposure. One in three Ob/Gyns said they would limit their services (including
delivering babies), and 11 percent would stop working in emergency rooms. Four
percent of the state’s doctors reported that high malpractice premiums have led them to
retire early or leave the state. Overall, the study reported that malpractice premiums
increased between 11 percent and 30 percent in the state.7

* Nevada: It has been reported that dozens of doctors have stopped practicing in the state
due to the medical liability crisis.7”2 The decision by St. Paul Companies to cease writing
malpractice insurance left 60 percent of Las Vegas doctors seeking a new insurer, and 10
percent of the city’s doctors are expected to quit or relocate as a result.73 The crisis in
Nevada was made particularly clear when the state’s only Level 1trauma center closed

67 Tom Gorman, “Physicians Fold under Malpractice Fee Burden,” Los Angeles Times, 3/4/2002.

&John Hillman, “Crisis Coast to Coast: Health-Care Providers and Regulators Urge Medical Liability Reform,”

Best's Review, September 2002.

60 Sman.

g(/)l\;lzaor(g)gretAnn Mille, “Manatee Doctors, Nurses Rally for Cap on Malpractice Suits,” Sarasota Herald-Tribune,
1 :

TLDaniel Yee, “Study: Insurance Rates Affect Ga. Care,” The Washington Post, 1/26/2003.

72 Joelle Babula, “Doctors Call on Lawmakers to Revamp Liability Laws,” Los Vegas Review-Journal, 3/5/2003.

73Tom Gorman, “Physicians Fold under Malpractice Fee Burden,” Los Angeles Times, 3/4/2002.
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for 10 days in July 2002, during which time the hospital’s CEO warned the public to
“Drive home carefully.”74

New Jersey: Medical liability premiums have been increasing 20 percent to 25 percent
annually, and the Medical Society of New Jersey estimates that 3,000 physicians in the
state are at risk of losing coverage due to reduced coverage by insurers.  Over a period
of less than a year, three insurers - the MIIX Group, Phico and the St. Paul Companies -
covering 55 percent of the state’s doctors stopped writing coverage for malpractice,
leaving doctors rushing to find new sources of insurance.7

Pennsylvania: The state’s largest malpractice insurer, the Phico Group, has been placed
in liquidation, and the M11X Group and Princeton Insurance have ceased writing new
policies.77 Rising malpractice costs have induced doctors to leave the state, retire early or
stop performing certain procedures. Difficulty obtaining malpractice coverage caused
Abington Memorial Hospital outside Philadelphia to close its trauma center for almost
two weeks.78 Among doctors hit the hardest, according to Pennsylvania Hospital, are
radiologists specializing in mammography. The loss of radiologists in the state has
resulted in waiting periods for routine mammographies of up to eight months.®

Texas: Doctors along the Rio Grande river have experienced significant increases in
malpractice premiums, with neurosurgeons paying up to $120,000 a year and Ob/Gyns
paying up to $100,000 ayear for coverage. Numerous surgeons, internists, and the only
pediatric surgeon in El Paso have left the city. According to one physician, “The
physicians along the Mexican border have a lower percentage of patients who are
privately insured, and to have a line item like medical liability insurance go up 100
percent to 300 percent in a year’s time is a lot for some practices to swallow.”8

West Virginia: High malpractice rates have contributed to about 5 percent of the state’s
doctors either retiring early or leaving the state. The Charleston Area Medical Center had
to pay $2,000 daily in malpractice premium subsidies in order to retain the doctors
necessary to keep its trauma center open. After the last emergency room neurosurgeon
left Wheeling, the local hospital had to transport trauma patients by helicopter to other
emergency rooms. The departure of St. Paul Companies from the malpractice insurance
market has forced two-thirds of the state’s doctors to seek coverage from other sources.8l

Washington: Increased losses forced Washington Casualty Co., the state’s largest
provider of malpractice coverage to rural hospitals, into receivership. The firm provided

7 Tony Batt, “UMC Official Says Crisis Js Far from Over,” far Vegas Review-.!lournal, 10/12/2002.

B Lynna Goch, “Medical-Malpractice Tort Reform Trouble Spots,” Best's Review, December 2002.

T Joseph B. Treaster, “New Jersey Insurer Is Leaving Many Doctors Scrambling,” New York Times, 5/10/2002.
7 Lynna Goch, "Medical-Malpractice Tort Reform Trouble Spots,” Best's Review, December 2002.

78 Jeff Miller, “Rendell: Jury Award Caps Fall Short,” Morning Call (Allentown, PA), 2/11/2003.

7f Marian Uhlman, “Shortage of Radiologists, Technologists Creating Long Waits,” Philadelphia Inquirer,

2/11/2003.
8 John Hillman, “Crisis Coast to Coast: Health-Care Providers and Regulators Urge Medical Liability Reform,”

Best's Review, September 2002.
8 Frances X. Clines, “Insurance-Squeezed Doctors Folding Tents in West Virginia,” New York Times, 6/13/2002.
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coverage to 46 hospitals and 20 community health clinics in the state, and covered 75
percent of the state’s rural hospitals.82 PedMac, which provider, health care services to
the poor, reported that its annual malpractice insurance costs increased by 150 percent,&
and the average cost for malpractice coverage for hospitals increased 60 percent
statewide.81 A survey by the state medical association found that obstetricians have been
hit hard, with 19 percent reporting that they have already stopped practicing obstetrics
and 8 percent saying they plan to stop in the near future.&%

Anecdotal evidence is confirmed by empirical evidence. A recent study found that the
number of doctors at the state level is sensitive to the malpractice insurance costs: higher
premiums reduce the number ofpracticing physicians.8 A 1991 study of four Western states
reported that medical liability problems resulted in decreased access to obstetric services, an
effect found to be particularly harmful to poor women and rural residents.87

Figure 3. Problems in Mediical Liability in the U.S.

Status of Medical Liability System

1 Few or No Signs of Problems  (6)
ID Showing Problem Signs (27
B Full-Blown Crisis (1B)

Source: American Medical Association.

& Carol M. Ostrom, "Malpractice Insurer Ordered into Receivership by State," The Seattle Times, 3/8/2003.

8B “Bleeding No More,” Puget Sound Business Journal, 11/22/2002.

8 Julian Anderson, ‘Tort & Retort: Doctors Say They’re Dogged by Rising Costs of Premiums and Jury Awards,
While Attorneys Say It's Not Their Fault,” The Columbian (Vancouver, WA), 2/9/2003.

& Washington State Medical-Education and Research Foundation, The Impact o fMedical Malpractice Insurance
and Tort Law on Washington's Health Care Deliver)’System (September 2002).

&Mark P. Gius, “An Examination of the Determinants of Physician Supply at the State Level,” Journal o fBusiness
and Economic Studies 6, no. 1 (Spring 2000): 73-79.
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The American Medical Association (AMA) has identified 18 states in which the medical
liability system has created a crisis in health care.8 Figure 3 displays those states that the AMA
considers to be in full-blown crisis. The AMA lists another 26 states and the District of
Columbia as showing signs ofa serious medical liability problem, but that have not yet
progressed to the crisis stage.

VI. Federal Reform of the Medical Liability System

Federal reform of the medical liability system consists of several interrelated provisions,
described below. While one single change is unlikely to produce dramatic results, the combined
effect of all the provisions could bring about meaningful benefits. The impact of the reforms
would likely begin to manifest soon after passage into law. However, the complete impact
would take time to fully manifest, depending on tire actual date ofenactment, judicial review and

response by the insurance industry

The primary benefits of federal medical malpractice reform include budgetary savings for
governments, fewer individuals without health insurance, and reduced national health care
expenditures. Additionally, consumers would benefit from improved access to health care, as
excessive malpractice premiums would no longer drive health care providers to raise prices,
retire early, move out of state or avoid higher-risk specialties. A system less hostile to reporting
and reviewing medical errors could also produce a system that would increase the effectiveness

of enror prevention and patient safety efforts.

Among those groups most benefiting from such changes are women, low-income
households, and rural residents. Female patients are often put at a disadvantage in the current
system because obstetricians pay some of the highest malpractice insurance rates of any
specialty. The result has been fewer obstetricians that are able to afford continuing their
obstetricics practice or to accept new obstetricics patients.89 Low-income households suffer
from the high cost of health insurance and are already more likely to lack private health
insurance. Lower health insurance premiums would make coverage more affordable for the
many working class families who earn too much to qualify for Medicaid.9 Finally, rural
residents generally live in areas with lower rates of physicians per capita. Thus, such residents
already have limited options when it comes to health care. The faults of the current medical
liability system only further reduce their health care access options.9 All three groups stand to
significantly benefit from reforms in the medical liability system.

87 Roger A. Rosenblatt et al., "Tort Reform and the Obstetrics Crisis: The Case of the WAML States: Washington,
Alaska, Montana, and Idaho,” Western Journal o fMedicine 154, no. 6 (June 1991): 693-699.

&8 The most important factor in determining the status of each state is the number of patients losing access to
medical care. Other factors include early retirements among physicians, physicians leaving the state or limiting fneir
provision of services, the state’s legal and judicial climate, the cost and availability of malpractice insurance, and
trends injury awards and settlements. American Medical Association, “18 States Now in Full-Blown Medical
Liability Crisis,” Press Release (3/3/2003).

8 See Rosenblatt et al.; and supra notes 67, 69, 71, 79, and 85, and accompanying text.

90 See U.S. General Accounting Office, Private Health Insurance, 24; Gruber and Lettau; Kaiser Commission on
Medicaid and the Uninsured, 11-14; and supra notes 39, 80 and 83, and accompanyi; mext.

9 See Rosenblatt et al.; and supra note 82 and accompanying text.
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Medical liability reform has been attempted on numerous occasions at the state level.
Reforms adopted at the state level include a range of policies, including caps on non-economic
losses, changes in the statute of limitations, joint and several liability reform, punitive damage
limits, and periodic payment of damages, among others. These efforts have yielded mixed
results, depending on the strength and type of reforms, as well as whether state courts have
overturned or limited some provisions. 2 However, some of the key reforms proposed at the
federal level, including the cap on pain and suffering damages, have proven successful at

producing savings when implemented.%

Perhaps the most successful example of reform at the state level is California. In the
early 1970s, California suffered from rapidly escalating malpractice premiums that affected the
quality and availability of care in the state. In response, California adopted the Medical Injury
Compensation Reform Act (MICRA) in 1975.% MICRA contained several provisions, including
a $250,000 cap on non-economic damages, binding arbitration on disputes, collateral sources
offsets, limits on contingency fees, advance notice of malpractice claims, starute of limitations,
and periodic payment of damages.% Although California still has problems with its malpractice
system (including a high claiming rate), it has not experienced the same rate of growth in
malpractice premiums. Over the period 1976-2000, medical malpractice premiums in California
increased by 167 percent, while premiums for the rest of the nation rose by 505 percent.% This
difference in premium growth suggests that similar reform at the federal level could have a

potent effect as well.

Components o fthe Federal Reform

Federal legislation has been introduced in the 108th Congress that would significantly
reform the medical liability system in the U.S.97 The proposed legislation consists of several
majorprovisions, summarized below. Existing state reform provisions would be largely left

intact. 8

@ For a state-by-state review of laws, court rulings and reforms, see Cohen; American Tort Reform Association,
“Medical Liability Reform™ [March 2003], online at http://www.atra.org/show/7338; McCullough, Campbell &
Lane, "Summary of Medical Malpractice Law" [March 2003], online at http://www.mcandl.com/states.html; and
American Medical Association, "Activity in the States” [March 2003], online at http://www.ama-
assn.org/ama/pub/category/7470.html.
R See Patricia M. Danzon, New Evidence on the Frequency and Severity o fMedical Malpractice Claims (Santa
Monica, CA: RAND, 1986); Kessler and McClellan, “Defensive Medicine”; and Daniel P. Kessler and Mark B.
McClellan, “The Effects ofMalpracticc Pressure and Liability Reform on Physicians’ Perceptions of Medical Care,”
National Bureau of Economic Analysis Working Paper 6346 (January 1998).
gﬂ%AEIthOL;gh MICRA was enacted in 1975, it was not until 1984 and 1985 th't the courts upheld the key provisions
of the reform.
% For a discussion of MICRA, see John Hillman, “The Right Reforms: Experts Call California’s Medical Injury
mpegsation Reform Act a Medical-Liability Role Model,” Best's Review, December 2002.
marT.
91 Representative James Greenwood (R-PA) introduceu H.R. 5, "Help Efficient, Accessible, Low-Cost, Timely
Healthcare (HEALTH) Act 0f2003,” on March 6, 2003. The U.S. House of Representatives passed the bill on
March 12,2003 by a vote 0229 to 196.
BExisting state reforms would be unaffected if they are stronger than the federal reform. In addition, any state
limitation on non-economic or punitive damages, even if weaker than the federal reform, would remain unchanged.


http://www.atra.org/show/7338
http://www.mcandl.com/states.html
http://www.ama-
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Unlimited Economic Damages: The legislation specifically states that there would be
no limit on the amount of economic damages that injured parties can collect. This
provision would not change current law.

Can on Non-Economic Losses: Awards for non-economic, also called pain and
suffering, damages would be limited to $250,000. Currently, limits (if any) on non-

economic damages vary by state.

Statute of Limitations: The legislation would require malpractice lawsuits to be
brought within three years of the date the injury manifested, or one year after the
claimant discovers (or should have discovered) the injury, whichever occurs first.
Children are entitled to exemptions from this limit. Statutes of limitations vary by
state, and claims can be initiated years after the injury in many jurisdictions.

Fair Share Rule (Joint and Several Liability): Each defendant would be liable for
damages only in proportion to their share of responsibility. A defendant found to be
30 percent at fault for an injury, for example, would only be required to pay 30
percent of damages. Under current law, liable defendants can be required to pay for
100 percent of damages regardless of their actual share of fault.

Collateral Sources Offset: Claimants would be permitted to recover claimed damages
only once. Currently, claimants have the ability to recover the same damages from

multiple sources."

Lawyers’ Contingency Fees: Contingency fee arrangements would be limited to
specific rates based on the size of the award, ranging from 40 percent on the first
$50,000 to 15 percent of amounts over $600,000. Current practice is for plaintiffs'
attorneys to take 33 percent to 40 percent of the total award or settlement as payment.

Periodic Payment of Damages: Allows payments for future losses (such as expected
rehabilitation costs) to be paid out over time rather than an immediate lump-sum
payment. Under current law, defendants can be required to make immediate full

payment.

Punitive Damages: Punitive damages would be limited to double the amount of
economic damages, or $250,000, whichever is greater. In addition, the bill would set
a higher legal requirement before punitive damages can be awarded. Currently, limits

(if any) on punitive damages vary by state.

Impact on the Federal Deficit

Medical liability reform would generate significant fiscal savings for the federai
government. The budgetary impact results from the general reduction in the cost of health care
and would affect both revenues and spending. On the revenue side, the government would

P In some cases, the right to subrogation can limit the net collection by the claimant.
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collect additional income and payroll taxes. As the cost of tax-exempt employer-provided health
benefits falls, employers will pass savings on to their employees in the form of taxable wages
and benefits. The initial savings are relatively small, and increase over time as the full impact of
the reforms takes hold. According to the Congressional Budget Office (CBO), these effects
would result in about $3.0 billion in additional revenues over a ten-year period, including a $925

million boost for Social Security (Table 4).100

Government spending would also decrease due to medical liability reform. The primary
savings would accrue to the Medicare and Medicaid programs, which would experience lower
health care costs. In addition, the federal government would realize savings from lower costs of
health benefits for federal employees. Reduced outlays from medical liability reform would total
$15.1 billion in savings. Together, the increased revenue and reduced spending would produce
more than $18 billion in direct savings over ten years for the federal government. State and local
governments would also receive savings ofabout $8.5 billion over ten years.10l

2004-
2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2013
Income & Medicare

Payroll Taxes 10 70 170 210 220 230 250 270 290 330 2,050
Social Security
Payroll Taxes 5 20 60 9 100 110 120 130 140 150 925

Subtotal: Revenues 15 90 230 300 320 340 370 400 430 480 2,975

Outlays for Medicare

& Medicaid 70 480 910 1250 1570 1,820 1,990 2,130 2220 2,350 14,900
Outlays for federal

employees 2 10 20 20 20 30 30 30 30 30 230
Subtotal: Outlays 172 490 930 1270 1590 1,850 2,020 2,160 2,250 2,380 15,130
Total Savings 187 580 1,160 1,570 1910 2,190 2390 2560 2,680 2,860 18,105

Note: Positive numbers indicate budgetary savings of either increased revenue or decreased outlays.
Source: Congressional Budget Office.

The budgetary savings presented in Table 4 only reflect the direct savings from lower
medical liability premiums. As noted above, however, the medical malpractice system induces
doctors to practice defensive medicine. As the federal liability reforms take hold, there will be a
corresponding reduction in the practice of defensive medicine. As previously discussed, the cost
of defensive medicine is estimated to be 3.2 to 5.8 times the magnitude of malpractice
premiums.12 Assuming that there is the same proportionate relationship between direct
government savings and indirect government savings on defensive medicine, then there would be
between $9.3 billion and $16.7 billion in additional budgetary savings in 2013 from reduced
defensive medicine.18 Combined annual budgetary savings from medical malpractice reform

10 The budget estimates presented here are for H.R. 5. U.S. Congress, Congressional Budget Office, “Cost Estimate
for H.R. 5: Help Efficient, Accessible, Low Cost, Timely Healthcare (HEALTH) Act of 2002,” 3/10/2003.
1L U.S. Congress, Congressional Budget Office, "Cost Estimate for H.R. 5,” 8.

12 See supra note 57 and accompanying text.
1B The calculations behind these estimates (in billions) are: $9.26 = $2.86 * 3.24, and $16.67 = $2.86 * 5.83.
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would total $12.1 billion to $19.5 billion a year. Over aten year period (2004-20013), a total of
between $67 billion and $106 billion in savings would accrue to the federal government in this

manner.
Impact on the Number of Uninsured

By lowering the cost of malpractice insurance and reducing the practice of defensive
medicine, medical liability reform will increase the number of Americans with health insurance.
Not only does the demand for health insurance vary widely by individual and employer, but also
the number of uninsured Americans is itselfdifficult to quantify.104 In addition, the reduction in
the number of Americans without health insurance will not occur overnight, as it will take time
for the full effect of reforms to impact the insurance market. Any estimate of changes in the
uninsured population suffers from a number of inherent problems. However, it is possible to
arrive estimates based on estimated savings and the sensitivity of consumers to changes in

insurance premiums.

The sensitivity of consumers to the price of health insurance is measured by what
economists call “elasticity.” In the context of this discussion, an elasticity measures the percent
change in the purchase of health insurance for a 1 percent change in the price of health insurance.
A substantial amount of research has accumulated attempting to quantify health insurance
elasticity. Research reviewed for the present study (including survey> of the literature) suggests
arange of price elasticities for health insurance.l The median of these estimates indicates that
a 1percent decrease in the price of health insurance results in a 0.40 percent increase in the
number of insured individuals, or approximately 960,000 people.106 This figure is notably more
conservative than the 0.60 elasticity which CBO has used to estimate the effect of health care

proposals.107

CBO estimates that the malpractice reforms described above would effect a 0.4 percent
decrease in the price of health insurance. Assuming an elasticity of 0.40, the malpractice
premium savings alone would, in time, increase the number of Americans with health insurance
by approximately 385,000. An elasticity of 0,60 raises the direct impact to 578,000 persons.
The estimated price change, however, only includes the savings from lower malpractice

14 For example, one in five (18 percent) Medicaid recipients report themselves as uninsured. John Sheils, Lewin
Group, Prepared Testimony to the Subcommittee on Health, Committee on Ways and Means, U.S. House of
Representatives, 6/15/1999.

1bJean Marie Abraham, William B. Vogt, and Martin S. Gaynor, “Household Demand for Employer-Based Health
Insurance,” National Bureau of Economic Research Working Paper 9144 (September 2002); David M. Cutler and
Richard J. Zeckhauser, “The Anatomy of Health Insurance,” National Bureau of Economic Research Working Paper
7176 (June 1999); U.S. Congress, Congressional Budget Office, “Behavioral Assumptions for Estimating the Effects
of Health Care Proposals" (November 1993); Willard G. Manning and M. Susan Marquis, Health Insurance: The
Trade-Offbetween Risk Pooling and Moral Hazard (Santa Monica, CA: RAND, 1989); Paul J. Fcldstcin, Health
Care Economics (Albany, NY: Delmar Publishers, 1993), 149; and M. Susan Marquis and Stephen H. Long,
“Worker Demand for Health Insurance in the Non-Group Market,” Journal o fHealth Economics 14, no. 1(May
1995): 47-63.

104Based on an estimated insured population 0£240.9 million in 2001. U.S. Census Bureau, Health. Insurance
Coverage: 2001, Current Population Report P60-220 (September 2002), 13.

17 U.S. Congress, Congressional Budget Office, “Behavioral Assumptions.”
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premiums and does not account for any changes in levels of defensive medicine, which are 3.2 to
5.8 times the magnitude of malpractice premiums.

Since there is no direct estimate of how the federal reform would affect health insurance
prices through reduced defensive medicine, a proxy is necessary. The present analysis assumes
that defensive medicine costs correlate with changes in the average price ofpurchasing
insurance. Thus, the price effect ofa 25 percent to 30 percent reduction in malpractice premiums
(as estimated by CBO) would be matched by a similar proportional decrease in defensive
medicine. Using this broader approach to estimated savings, the savings from lower malpractice
premiums plus lower defensive medicine spending would reduce health insurance premiums by
1.70 percent to 2.73 percent.18 Based on the 0.40 elasticity discussed above, the total impact of
medical malpractice reform would be a reduction in the number of persons without health
insurance of 1.6 million to 2.6 million.10 With an elasticity of 0.60, the effect of the legislation
would be to reduce the uninsured population by 2.4 million to 3.9 million persons.

Impact on Total Health Care Expenditures

The medical malpractice reforms described here could produce substantial savings in
total spending on health care in the U.S. Public and private national health care expenditures for
health services and supplies are projected to rise from Sl .4 trillion in 2001 to nearly $2 trillion in
2006.110 Reform of the medical liability system would generate savings in a number of areas.
Kessler and McClellan’s research indicates that medical liability reforms, such as those
discussed here, would reduce health care spending by 5 percent to 9 percent, without an
appreciable impact on health outcomes. Assuming the reforms are fully implemented after three
years (i.e., by 2006), the gross savings would range from S99 billion to $178 billion.11l
However, an exact estimate of the net overall change in health care expenditures is difficult to

make due to offsetting factors.

Factors that will reduce overall expenditures include lower medical malpractice insurance
premiums, direct reductions in the cost of providing care, and reduced spending on defensive
medicine. Other changes will result in increased spending on health care. For example, as noted
above, a decrease in the average price of health insurance will result in more individuals
purchasing health insurance. Although the average cost per policy will decrease, there will be
more people buying policies. Similarly, some individuals who currently have health insurance
may choose to use any savings to purchase expanded health insurance coverage.

1BReduced spending on defensive medicine translates to an additional price reduction of between 1.30 percent (=
0.4 * 3.24) to 2.33 percent (= 0.4 *5.83).

1B These calculations are based on the number of insured Americans in 2001 and assume full implementation of the
reforms. The true effects of the reforms may not be fully realized until some point in the future depending on the
number of uninsured persons, the actual date of enactment, judicial review and response by the insurance industry.
However, since projections of the uninsured population are not available, the only alternative is to estimate the
impact as if the reform were fully implemented in 2001. The future impact on the number of uninsured would be
proportional to the population when the effects of the reforms arc fully realized.

DU.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, “National Health
Care Expenditures Projections," (2003), online at http://cms.hhs.gov/statistics/nhe/projections-2002.

1 For comparison purposes, if tire reforms had been fully implemented as of 2001, the gross savings would have

been S69 billion to $124 billion.


http://cms.hhs.gov/statistics/nhe/projections-2002

Page 24 JointEconomic Committee

The net effect of these factors will be a reduction in national health care expenditures,
although the exact magnitude is unknown. The CBO analysis of medical malpractice reform
legislation indicates that approximately 60 percent of gross spending reductions will be offset by
increased spending by newly-covered individuals or expanded coverage for currently-insured
individuals.112 A rough approximation of the net reduction in health care expenditures, based on
projected 2006 expenditures and assuming fully implemented reforms, puts the total between
$39 billion and $71 billion annually.

VIl. Conclusion

The medical liability system in the U.S. suffers from several major shortcomings that
adversely impact the negligently injured as well as the general population. The system fails to
achieve either of its central goals: compensation and deterrence. First, the vast majority of
negligent injuries do not lead to a claim. By definition, if injured parties do not file claims, then
the tort system provides them with no compensation. Second, among those claims that are filed,
the vast majority shows no signs of an injury or harmful event. Ifsuch claimants receive a
payout, then the tort system is providing compensation to the wrong people. Third, when a
legitimate claim is filed, the system typically takes years for the injured party to receive
anything. Finally, even when legitimately injured parties are able to prove negligence, plaintiffs
lawyers routinely take 33 percent to 40 percent (or more) of that award as payment for legal fees.
On balance, it seems clear that the medical liability tort system broadly fails as a means of

compensating the negligently injured.

On the second goal - deterrence of negligent behavior - the tort system also fails to
achieve its mission. Since most acts of medical malpractice do not result in a claim and most
claims are not tied to actual negligence, the tort system is unable to convey to doctors the
appropriate signals about the optimal level of care. Moreover, the litigious environment created
by the tort system discourages the reporting of mistakes, which impedes efforts to identify and
prevent medical errors. In fact, the threat of malpractice litigation induces doctors to practice
defensive medicine, subjecting patients to unnecessary treatments and therapy.

This indictment of the tort system serves as the basis for medical liability reform.
Reform efforts at the state level have had mixed results, with California being the best example
of effective reform. Ifadopted, the federal refonm discussed here could yield budgetary savings
of more than $19 billion per year, reduce the number of Americans without health coverage by
up to 3.9 million, and lead to an environment that is significantly more receptive to efforts to
improve patient safety and reduce medical errors.

Dan Miller
Senior Economist

12U.S. Congress, Congressional Budget Office, "Cost Estimate for H.R. 5, 6.
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The “Pulse" of ALASKA STATE MEDICAL ASSOCIATION MEMBERS

Informed Consent
Recent Supreme Court
Decision

A recent Alaska Supreme Court deci-
sion may impact how you provide in-
formed consent.

Marsingi!! v. O'Malley (Supreme
CourtNo.5-9859, Opinion No. 5643, dated
11/22/02). according to several Anchor-
age defense attorneys, may provide for
new standards for providing informed
consent with a potential impact on the
delivery of care in Alaska.

Attorney Howard Lazar wrote a letter
to ASM A physician officers thatexpressed
his analysis of this case, advice he would
provide to physicians, and a suggestion
that the issues raised be addressed by the
Legislature.

The case, which was the subject of the
decision, involved a call at night to a
physician. The physician recommended
thatthe patientgo tothe ER, butthe patient
chose not to go and subsequently lost
consciousness and suffered permanent
injuries. Thebasic issue was thatarecom-
mendation to go to the emergency room
constituted a “treatment” and therefore
needed appropriate informed consent. The
most far-reaching corollary is that the
Supreme Court stated that the informed
consent must be in terms of what a "rea-
sonable patient” would want to know about
the treatment.

Mr. Lazar slates in part, in his letter of
12/19/02, to ASMA's officials:

“.How does this affectphysician 'r
practice and whataphysician needsto do
front thispointforward? First, we must
start with the idea thatthe overwhelming
supporto fyourpeers concerning the ap-
propriateness o fany adviceyougileto a
patientwillnotbe enough topreventyou

M k from havingtogothroughatrialconcern-

ing thatadvice. Ineveryinstanceandfor
virtually everythingyou do,you mustfirst

look to what the mythical ‘reasonable
patient" would want to know. Thatcan
applyto telephone conversations, conver-
sationsin the hospital, orconversalionsin
your office withyourpatients. 1 believe
the most immediate concern involves the
samesituation Dr. O 'Malley wasinvolved
iiith here- thetelephonecallin themiddle
o fthenight. Unfortunately, whatis lostin
allo fthis is thatit doesn Vreally look to
whata reasonablephys ‘dan wouldsay to
a patient when confronted with a com-
plaintover the telephone. Virtually any-
thingyou tell the patient can be miscon-
strued, and ifthe patient decides not to
follow adviceyou provide, you can con-
ceivably be held responsible for that
patient's failure to follow that advice.
Regardlesso fthenature o fthe complaint,
ifyou decide to take a telephone call, |
recommend a graduated approach with
the ultimate goalbeingfor thepatientto
reporttothe emergencydepartmentidrtu-
ally everytimeyou receive such a call. |
wouldprovide the patient with all con-
ceivablescenarioswiththereportedsymp-
tomsuntilthepatientagreedto go to the
emergency department. 1wouldspecif-
cally include statements to the effectthat
there is a reasonable chance the patient
coulddieorsufferseriousbodilyharm by
failing togototheemergencydepartment.
| wouldhave adictaphoneavailableatall
timesto enableyou to documentfo ryour
recordswhatactuallytranspiredinanyo f
thosetelephone conversations. Thesafest
method might simply be to inform the
patientatthe commencemento fthe tele-
phone conversation thatyou are record-
ing the conversationfo rpurposes o fyour
records, andthen simplyplacing the tape
o f that conversation in your medical
record, with transcription only occurring
intheeventthere wasa disputethatdevel-
oped over the contents o fthe conversa-
tion. Thismethod wouldnotworkifyou
were awayfrom the home or office.
Alternatively, / wouldinstructanswer-
ingsendeestosimplyplayapre-recorded
message to all patients who call to the
effectthatanycomplainttheyhavemaybe
serious, cannotbe diagnosedon the tele-
phone, and thatthey shouldproceed im-
mediately to the emergency department
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for evaluation by an emergency’physi-
cian. Using thatapproach, no questions
canpossibly existconcerning whattran-
spired withinthe confineso fthetelephone
conversation andthere canbeno "acqui-
escence ",

Both approaches lessen aphysician$
ability to have a meaningfid interaction
itith hispatientin the contextofreported
complications or symptoms. Both ap-
proachesmay'dramatically affectpatient
census in the emergency departmentand
willundoubtedly cause unnecessary visits
to the emergency departmentbypatients
who truly donotneedto go. Eventually,
thisapproachmay causepatientsto cease
callingphysiciansgivingthelimitedmean-
ingfulinformation they can beprovided.
Unfortunately, | cannotsee any alterna-
tive given the court's decision...."

ASMA recommends that you contact
both your professional liability insurance
company and your attorney to seek guid-
ance regarding “informed consent” inyour
practice in light of this decision.

The issues involved are important and
ASMA isexploring ways, including legis-
lation, to resolve them.
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Texas tort reformvote sigrels loner liability

Physmans believe a constitutional amendment will ease the
state’s medical liability crisis.

By Damon Adams, AvNews staff. Oct. 62003,
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Physicians feel double-digit pain as liability
rates continue to rise

Some doctors are seeing higger bills than reflected in the raw
numbers as companies continue to eliminate discounts and
tighten underwriting.

By Tanya Abert AvNews staff. Nov. 10, 2003
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7% a year. reported that can be cqmpared with 2002 data.
netenon R ETED SR
manual rates in effect July | m million Imits.
The information collected from 40 insurance companies provides the
most comprehensive look at the amount physicians are paying for their
insurance. The report also offers a glimpse at what doctors can expect in
the coming year. And 2004 doesn’t look to be much better than its most
recent predecessors. About 83% of the companies surveyed believe they
will need additional large increases next year, according to the report.
Many ofthose companies believe those increases will be in the double
digits although they hope they won't be as high as they have been in
recent years.

"The rate survey shows what we expected,” said Larry Smarr, president
o fthe Physician Insurers Assn. of America. "And | agree with the
headline [on the report] 'No end in sight." "

Rates will continue to rise because they are based on losses that
companies pay out, and right now that number is rising 7% annually, he
said. On top ofthat, low interest rates force insurers to collect more

money through premiums.

But raw numbers don't tell the whole story’, Medical Liability Monitor
editor Barbara Dillard said.

More expensive, harder to get

In addition to increases in rates, physicians are seeing fewer discounts
than they once did.

"Discounts for risk management have gone away," Smarr said. So too
have dividends that physician-owned companies historically have

offered doctors to help offset premiums.

The Medical Liability Monitor survey also

580/00f notes that companies are increasingly

5 i _ requiring physicians to buy tail coverage that
IntGmIStS, Ob may once have been included in premiums and
gyns an that some companies are limiting corporate
general coverage.

surgeons saw

||ab|||ty "All of these things mean that a bill that an

i individual doctor is getting this year may be an
insurance even bigger increase for him than it looks on

hlkeS Of 10)/0t0 r urvey." Dillar i
ADhfrom 2000 e Pillard said

In addition, physicians are finding it more
difficult to find insurance.
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more than their counterparts in Los Angeles and ab-gyns in Dade County
paid 220.2% more than ob-gyns in Los Angeles.

At the State and federal levels, "We need tort reform* Smarr said

Back to top.

ADDITIONAL INFORMATION:

Pain scale
comparison of liailr ﬁ%ﬁte' ral SUroeons and
T R R o
most INCreases
* 1200 of nsurers] 100%or more.
* A0 )l 0
B
RS
Note: Percentages have been rounced.
Source: Medical Liability Monitor, 2003 Rate Survey
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Taking the hit
Ofthe WNE h h;stg(_gﬂgilitg}ﬁlrarmraesfor .
AMA's list of
U e
A2 B Increase

Intermists

Horida (Dade County) ~ $56/53 $65697 1%
Michigan (Wayne County) $45,761 $80063  94%
linois (Cook County) ~ $3L722 $41238 I



General surgeons
Florida (Dade County) $174,268

Michigan (Wayne County) $107,139

S d p t)

Obstetrician-gynecologists
Florida (Dade County) $201,376

Michigan (Wayne County) $140,917

ASelpW a) $116,388

$226,542

$154,165

~31,348

$249,196

$154,165

$152,730

source: Medical Llablllty Monitor, 2003 Rate Survey
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HOW [0W did they go

States with the lowest medical liability rates for specific specialties.

2002 2003

Internists

Nebraska $2,786 $2,786
Virginia /Richmond) $2,920 $2,920
Minnesota $2,700 $3,375
Genera] Surgeons

Minnesota $8,717 $8,717
Virginia (Richmond) $9,384 $9,384
Nebraska $9,474 J!9,474

Obstetrician-gynecologists

South Dakota $13,325 $14,662
Virginia (Richmond) $14,907 $14,907
Nebraska $12,674 $16,194

Increase

0%
0%
25.0%

0%
0%

0%

10.0%
0%
27.8%

source: Medical Llablllty Monitor, 2003 Rate Survey
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