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Malpractice Loss Payments in California 
as a Percentage of the U.S. Total, 1975-94
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ruling that overturned the cap. [See Kgurc 2.]
Such a cap should be established on a pcr-mcdical-injury 

basis at a level low enough to have an impart—at $250,000, 
for example. In addition, a mandatory coUatcral-sourcc off­
set rule is needed to ensure that double and triple indem­
nification cannot be collected through multiple suits. Un­
der this rule, a jury or judge would have to consider 
compensation paid from other sources.

Above all, the Academy report warns against piecemeal 
or faulty changes. Loss experience in New York shows that 
the individual tort reform measures adopted in that state 
over the past two decades did not improve costs relative to 
the U.S. total. “Poorly crafted malpractice reform—either

Above all. the Academy report warns 
against piecemeal or faulty changes. 
“ Poorly crafted malpractice reform -  
either individual measures that are too 
limited or broad transformations that 
ore too far-reaching-can have 
unintended consequences that drive 
up costs."

individual measures that are too limited or broad transfor­
mations that arc too far-reaching—can have unintended 
consequences that drive up costs," says Hurley.

The Academy’s suggested approach involves what med­
ical malpractice experts call “takeaway” reforms—preserv­
ing the current reliance on the tort system, but eliminating 
some of the costliest and most abused features.

Other voices in the debate, including representatives of 
the medical community, call for a back- to- the -drawing-board 
approach. Unfortunately, the design that comes back often 
relics on a no-fault model. While no-fault medical mal­
practice insurance would largely untangle the process from 
the legal system, no-fault often rewards individuals whose 
daims would otherwise be denied. Says Hurley, “No-fault 
would drive frequency of daims through the roof—some 

guc by a factor of at least two and perhaps by a factor of
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Malpractice Loss Payments in Ohio 
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dght or more. It’s scary how many things can be compen­
sated under the typical no-fault system.”

Frequency of claims, according to Hurley, is the key dri­
ver of costs. “Over the past two decades, the plateaus and 
surges of daims frequency have been difficult to anticipate 
and measure, but the long-term trend has been up,” says 
Hurley. Size of daims also is an important cost factor, but 
dollar amounts in settlements have been increasing in a more 
predictable fashion over time.

No-fault also would take most cases out of court and 
make malpractice a transaction between insurer and claimant. 
Advocates claim that this would cut legal costs—which are 
enormous. For example, according to the Insurance Ser­
vices Office, legal defense costs for insurers alone account­
ed for 14 percent of total tort costs in 1992.

However, experience in Florida and Virginia, where no- 
fault for obstetric cases is already in place, docs not show 
substantially reduced costs or less need for legal counsd. 
Says Bovbcrg, “Everyone who uses the no-fault system in 
Florida and Virginia consults a lawyer.”

Other options exist. A proposal by Jeffrey O’Connell, 
professor at the University oFVirginia School of Law, seeks 
a middle way between no-fault and status quo. He would 
shorten the process and lower costs through an early offer 
of payment of noneconomic damages.

O’Connell is blunt about his disgust with the current 
state of affairs. “Medical malpractice is a nightmare of use­
less circularity,” he says. However, according to O’Connell, 
the system is not co.-sL3tendy biased against defendants. 
Most proposed changes, on the ocher hand, invariably fa­
vor the defendant. Justice—as well as political reality— re­
quires benefits for the plaintiff as well.

“Reform requires a quid pro quo,” says O’Connell. 
“While the Academy has described quite luddly the options 
for takeaway reform, such measures could not get through 
Congress without being so watered down as to be mean­
ingless,” says O’ConndL “True reform should involve a fair 
trade: making it easier for claimant* .o lie paid, but paying 
them less, as under workers compensation laws.”

An Offer You Can’t Refuse
O’Connell’s ideas have found sponsorship on Capitol HilL 
A bill introduced in the 104th Congress by Sen. Mitch Mc-
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Connell (R-Ky.) would create an early-offcr plan for all tort 
daims, including medical malpractice. Undc'r the proposal, 
a defendant in a personal injury daim is given the opdon of 
offering payment to the injured party within 180 days of 
the daim. The defendant purchases for the daimant a com­
prehensive major medical insurance policy thac covers med­
ical expenses, rehabilitation, and lost wages beyond monies 
received from collateral sources. In addition, reasonable 
hourly fees for the claimant's attorney would be paid.

Claimants who arc offered such a settlement within 180 
days of the daim would be obliged to accept. This won’t 
get egregious medical offenders off the hook, however. A 
normal tort daim could be pursued for noneconomic dam­
ages, but with a highcr-than-current standard of evidence.

Medical malpractice is a nightmare of 
useless circularity.

The plaintiff must prove that the medical provider’s mis­
conduct was wanton or intentional.

Because the defendant would not be forced to offer a 
settlement, physidans and their insurers could take their 
chances in court in the case of bogus daims. However, the 
risk might be too great. O’Connell dtes a prominent med­
ical malpractice defense lawyer who estimates that he’d make 
an early offer in 200 of the his firm’s 250 current cases. So 
the balance is tipped toward the defendant, but nor with­
out providing a substantial benefit to the plaintiff; Timely 
resolution and quick settlement.

The limit on legal fees would discourage what O’Con­
nell calls “the unconsdonablc abuse of the system by some 
members of my profession.” Among ocher criticisms, the 
Virginia professor points out that contingent fees are often 
not truly continge:: c on risk. Attorneys take tb.c same set­
tlement percentage from open-and-shut cases as from com­
plex cases, a practice thac subsidizes work on failed litiga­
tion and which O’Connell denounces as an illegal tax on 
deserving daimancs.

Hurley gives O’Connell’s proposal a mixed review. “To 
its credit, the early-offer plan is not mandatory for defen­
dants, which leaves the tort system in place to challenge 
claims perceived as nonmcricorious,” says Hurley. He also 
notes thac periodic insurance payment to daimancs allows 
compensation to be niade as costs arc incurred, eliminating 
the burden of large lump-sum payouts. Also, O’Connell’s 
plan emphasizes two fundamentals that the Academv report 
identified: mandatory recognition of collateral benefits and 
controlling noneconomic damage costs. In fact, the O’­
Connell plan eliminates consideration of noneconomic dam­
ages altogether unless the case goes to court.

However, Hurley notes, the periodic payment plan the­
oretically would have to remain in force for decades. Will 
daimancs be out in the cold after the disability policy lim­
its arc reached, or will the insurer face unlimited exposure.5 
Another concern; Like no-fault, the eariy-ofier plan could 
give incentives for unmerited daims. Insurers may pay a 
doubtful claim rather than incur expensive irrigation costs
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and risk a large judgment award. In addition to increased 
costs, Hurley worries about a basic question: “Is it the right 
message to send to individuals who think doctors and in­
surers have deep pockets? The system may have practical ad­
vantages, but in terms of equity, it is hardly fair.”

No matter which remedy is tried, no action will siash pre­
mium costs immediately, Hurley cautions. “Tying tort re­
form to premium reductions, as has been done in some 
states, is unrealistic,” he says. “There is little evidence that 
the cost savings can be translated directly into lower costs 
for health care providers. More likely, reform will slow the 
ra te of premium cost increases.”

The course of reform will be determined by elected of­
ficials at the state and federal levels. The debate will be long, 
no matter which option—if any—is approved. In the mean­
time, the cost of inaction continues to be passed on to the 
public in the form of increased medical fees and reduced 
services.

By working together in recent years, insurers and health­
care providers have begun to bring medical spending un­
der control. Effective medical malpractice reform is one way 
to keep the momentum going. C
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Medical Malpractice Tort Reform: 
Lessons from the States

The cost of insuring phyidans against medical malpractice daims has increased dramatically in recent 
years. Skyrocketing premium costs and a string cfhighfy publicized lawsuits have led many physidans to 
curtail certain high-risk procedures. By reducing die avadabilitj of important medical services, dris prac­
tice of defensive mediant could have serious pubEc-hcalth consequences. Tn addniott, in c rea sed  malprac­
tice insurance expenses art passed on to patients and health plans, thus fueling medical inflation.

To combat thac 01 effects, several states have adopted reforms designed lo reduce the cost of medical 
malpractice insurance. More recently, Congress has attempted to follow the macabre of die states but has 
been unable to enaa comprehensive medical malpractice ton reforms into law.

To date, slate efforts have enjoyed varying degrees of success in reducing medical malpractice insur­
ance rates. What can be learned from die experience of die states? How can these contusions be applied 
at the federal level? The American Academy ofActuaries Work Croup on Medical Malpractice Reform has 
studied die impact ofstate reforms and offers hs comments to state and federal officials who are consider­
ing national tort reform.

F in d in g s
Any federal medical malpractice ton reform effort 
shoold be based on a package of measures that have 
exhibited some success in stabilizing medical mal­
practice costs. The most effective elements of such a 
package are a cap on noneconomic damages and an
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offset for collatera1 payments from other sources. 
These reforms would limit the financial exposure of 
health-care providers to lawsuits and would ensure 
that damages could not be collected through multi­
ple suits. While there are significant limitations on 
data used to study specific tort reforms, persuasive 
results can be observed by looking at medical mal­
practice costs in certain states over time and relating 
that experience to the timing of particular tort 
reform measures.

In the following comparison of cost levels in three 
states that have enacted tort reform measures, paid 
losses of the Individual states as a percentage of the 
U3. total arc used as the measure of costs. The per­
centage of physidans in each state as a total of U3. 
physidans is used as a reasonable benchmark. The 
degree to which the percentage of paid losses differs 
from the percentage of physidans measures me 
effectiveness of the reforms. All else being equal, the 
relative cost percentages of paid medical malpractice 
daims should remain constant over time. Any 
observed changes in a state's relative cost levels pro­
vide an indication of the effectiveness of tort reform. 
The three states studied are California, New York, 
and Ohio.



Reform Act (MICRA) package of reforms was enacted 
in 1975, medical malpractice costs hzye fallen substan­
tially as a percentage of the U.S. total

• New York. Individual reform measures were 
dopted in 1975,1981, 1985, and 1986. No observ­

able improvement in the state’s relative costs has 
resulted. The New York tefonns did not indude a 
cap on damages.

-iv/. xvcionns enacted in 1975 induded a cap on 
damages. The cap was overturned in 1985, after which 
costs rose dramatically and have remained high.

C a li f o r n ia  ______________ _____
The California loss data (Exhibit 1) illustrate that 
while the state’s proportion of the (J.S. physidan 
population has remained relatively stable, its per-

fcKbit'iMalpractice Loss Payments m California as a Percentage of the U.S. Total, 1975-54
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v.cniagc 01 loss payments has dropped dramatically 
since Enactment of the MICRA. package of tort 
reforms. Before MICRAs adoption in 1975, 
California 5 percentage of loss payments was signifi­
cantly higher than its proportion of physicians. By 
1981, California’s loss payments had dropped and 
were about even with its percentage of physicians. 
Since that date, California has continued to benefit 
from MICRA: Costs continue to drop as a percentage 
of the U.5. total, even as the percentage of physidans 
remains stable. Although other factors affect these 
data, the relationship of decreased relative costs to 
the timing of reform provides strong evidence for the 
effectiveness ofthe MICRA package.

Many opponents of tort reform argue that insur­
ance premiums do not drop after medical malprac­
tice reform. Indeed, costs and premiums normally 
rise with inflation, and tort reform may only slow the 
increases. However, the California data show that 
premiums declined as losses dcdinecL Exhibit 2 
compares the paid loss data from Exhibit 1 with 
California premiums as a percentage ofthe total U.S.

medical malpractice premiums. Although year-to- 
year fluctuations do occur, premiums have fallen in 
proportion to the decline in losses. Competition 
tends to keep companies at an appropriate profit 
margin, and any extra profits are normally short­
lived.

N e w  Y o r k  __________________ __________
The New York loss experience is shown in Exhibit 3. 
It shows thai the individual tori reform measures 
implemented in New York did not improve New 
York’s experience relative to that of other states. New 
York’s loss payment percentage does not show any 
observable pattern of decline or improvement over 
the 19-ycar period, despite the various tort reform 
measures adopted. The New York reforms did not 
indude a cap on damages and were enacted in piece­
meal fashion. Therefore, this result supports the 
merits of a a p  on damages and the concept of a 
p a c k a g e  of reforms.

Exhibit 3 .Malpractice Loss Payments in Hew York as a Percentage of the U.S. Total, 1975-94
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C alendar Y e a r
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O h i o
The final example is Ohio, with data presented in 
Exhibit 4. The data show a gradual decline in costs 
following tort reform in 1975. The Ohio cap on’ 
damages came under court challenge in 1982, result­

ing in sharp increases that reached a peak in 1985 
when the cap was finally overturned. Since 1985, 
costs in Ohio have remained high, whh no signs of 
decreasing. Again, the data appear to support a tort 
reform package and the specific benefit of a cap on 
noneconomic damages.

Exhibit 4
Malpractice Loss Payments in Ohio as a Percentage of the UJ. Total, 1975-94

1375 197® 1377 197J 1373 1360 m i  1342 1343 1SW 1945 ISM  1387 1964 1549 1590 1991 1992 1993 1994
Calendar Year

C o n c lu s io n s
California’s experience indicates that property- imple­
mented medical malpractice tort reform can reduce 
the cost of medical malpractice insurance. After 
reviewing several states’ experience with medical 
malpractice tort reform and examining studies on 
the issue, the Academy work group has concluded 
the following:
■ a package of reforms is more likely than individual 
reforms to achieve savings in malpractice losses and 
insurance premiums, and
« key among the reforms in the package are a cap on 
noneconomic awards and a mandatory collateral- 
source offset rule.
For reform to be effective in reducing costs, the cap 
on noneconomic awards should be established on a

per-medical-injury basis at a level low enough to 
have an impact (e.g., $250,000). In addition, a 
mandatory collateral-source offset rule is needed to 
ensure that double and triple damages cannot be col­
lected through multiple suits. Under this rule, each 
suit would have to consider damages already paid 
from other sources.

Although these reforms have been successful in 
reducing the cost of medical malpractice insurance, 
elected officials and regulators must still consider 
the effects of medical malpractice reform on physi­
cians, consumers, health plans, and other interested 
parties. When considering medical malpractice 
reform, state and federal officials should weich the'  w
impact on sodety as a whole and strive for a bal­
anced, comprehensive solution.

4  ISSUE BRIEF FALL 1996



HEARTBEAT
T he “P u ls e ” o f ALASKA STATE MEDICAL ASSOCIATION MEMBERS V olum e 105_________N ov/D ec 2 0 0 3 .

Informed Consent
R e c e n t  S u p r e m e  C o u r t  

D e c i s i o n
A  rec en t A laska  S u p rem e C o u rt d e c i­

sion m ay  im pact ho w  you p ro v id e  in ­
fo rm ed  co nsen t.

M a rs in g il l  v. O ’M a lle y  (S u p re m e  
C o urt N o. 5 -9859 , O pin ion  N o. 5643 , da ted  
11 /22/02). acco rd in g  to  sev e ra l A n ch o r­
age d e fen se  a tto rney s, m ay  p ro v id e  fo r 
new  s ta n d a rd s  fo r p ro v id in g  in fo rm ed  
co n sen t w ith  a po ten tia l im pact on  the  
de liv ery  o f  ca re  in  A laska.

A tto rn ey  H o w ard  L azar w ro te  a le tte r 
to A S M A  physic ian  o fficers tha t ex p ressed  
h is an a ly sis  o f  th is case , ad v ice  he w o u ld  
p ro v id e  to ph ysic ians, and  a su g g es tio n  
that the  issues ra ised  b e  ad d ressed  by  the 
L eg isla tu re .

T h e  case , w hich  w as th e  su b jec t o f  the 
dec isio n , inv o lved  a ca ll a t n ig h t to a 
ph ysic ian . T he p h ysic ian  reco m m en d ed  
that the  pa tien t go  to  th e  E R . bu t the  pa tien t 
chose  no t to  go  and su b seq u en tly  lost 
co n sc io u sn ess  an d  su ffe re d  p e rm an en t 
in ju ries . T h e  basic  issue  w as tha t a re c o m ­
m endation  to  go  to  the em erg en cy  ro o m  
co n stitu ted  a “ tre a tm e n t ' an d  the refo re  
needed  ap prop ria te  in fo rm ed  co nsen t. T he 
m ost fa r-reach in g  co ro lla ry  is that the 
S u prem e C o u rt sta ted  th a t the in fo rm ed  
co nsen t m ust be in term s o f  w hat a “ rea ­
so nable pa tien t” w ouId w ant to  know  about 
die trea tm en t.

M r. L az ar s ta tes  in part, in h is  le tte r o f  
12/19/02, to A S M A 's  o ffic ia ls :

"...How does this affect physician's 
practice and what a physician needs to do 
from this point fonvard? First, we must 
start with the idea that the overwhelming 
support of your peers concerning the ap­
propriateness of any advice you give to a 
patient will not be enough to prevent you 
from having to go through a trial concern­
ing that advice. In ever}- instance and for 
virtually everything you do, you must first

look to what the mythical “reasonable 
patient" would want to know. That can 
apply to telephone conversations, conver­
sations in the hospital, or conversations in 
your office with your patients. /  believe 
the most immediate concern involves the 
same situation Dr. O 'Malley was in volved 
with here -  the telephone call in the middle 
ofthenight. Unfortunately, what is lost in 
all of this is that it doesn’t really look to 
what a reasonable ph\sician would say to 
a patient when confronted with a com­
plaint over the telephone. Virtually any­
thing you tell the patient can be miscon­
strued, and if the patient decides not to 
follow advice you provide, you can con 
ceivably be held responsible for that 
patient's failure to follow that advice. 
Regardless ofthe nature ofthe complaint, 
if  you decide to take a telephone call, I 
recommend a graduated approach with 
the ultimate goal being for the patient to 
report to the emergency department virtu­
ally every time you receive such a call I 
would provide the patient with all con­
ceivable scenarios with the reported symp­
toms until the patient agreed to go lo the 
emergency department. I  would specifi­
cally include statements to the effect that 
there is a reasonable chance the patient 
could die or suffer serious bodily harm by 
failing to go to the emergency department. 
/  u oidd have a dictaphone a i 'ailab/e at all 
times to enable you to documentfor your 
records what actually transpired in any of 
those telephone con versations. The safest 
method might simply be to inform the 
patient at the commencement ofthe tele­
phone conversation that you are record­
ing the conversationfor purposes of your 
records, and then simply placing the tape 
of that conversation in your medical 
record, with transcription only occurring 
in the event there was a dispute that devel­
oped over the contents of the conversa­
tion. This method would not u ork if you 
were away from the home or office.

Alternatively, I  would instruct answer­
ing services to simply play a pre-recorded 
message to alt patients who call to the 
effect that any complaint they have may be 
serious, cannot be diagnosed on the tele­
phone, and that they should proceed im­
mediately to the emergency department

for evaluation by an emergency physi­
cian. Using that approach, no questions 
can possibly exist concerning what tran­
spired within the confines of the telephone 
conversation and there can be no "acqui­
escence “.

Both approaches lessen a physician's 
ability to have a meaningful interaction 
with his patient in the context of reported 
complications or symptoms. Both ap­
proaches may dramatically affect patient 
census in the emergency department and 
n ’ill undoubtedlyy cause unnecessary i isfts 
to the emergency department by patients 
who truly do not need to go. Eventually, 
this approach may cause patients to cease 
calling physicians giving the limited mean­
ingful information they can be provided. 
Unfortunately, I  cannot see any alterna­
tive given the court's decision...."

A S M A  recom m end s tha t yo u  co n tact 
both yo u r p ro fess io n a l liab ility  insurance 
co m pan y  a n d  y o u r a tto rney  to  seek  g u id ­
an ce reg ard in g  ''in fo rm ed  co n sen t"  in yo ur 
p ractice  in lig h t o f  th is decisio n .

T he issu es  in v o lved  are  im p o rta n t and 
A S M A  ise x p lo r in g  w ays, in c lu d in g  leg is­
lation, to  reso lv e  them .

❖  *  *
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MEDICAL STUDENTS NOT IMMUNE TO NATION’S MEDICAL LIABILITY CRISIS
New AM A survey shows medical students reconsidering choice o f specialty and state for residency

CHICAGO—America’s medical liability crisis is causing the nation’s medical students to seriously 
consider whether they want to practice a high-risk specialty or apply for a residency in one of the 19 
states currently in crisis, according to a new American Medical Association survey (highlights available 
online at http://www.ama-assn.org/amal/pub/upload/mm/31/ms-mlrhighliuhts.pdf). This is the first 
survey conducted of medical students to determine what impact the nation’s medical liability environment 
is having on medical students' decision-making. Nearly 4,000 surveys were completed from 45 states and 
the District of Columbia. The survey was conducted by the AMA Division for Market Research and 
Analysis.

“It’s very sad that our nation’s medical students are being forced to make career decisions based on 
factors other than their passion for medicine and where they would receive the best training," said AMA 
Medical Student Trustee David A. Rosman. “We watched, horrified, as the crisis was forcing our most 
experienced mentors to stop performing high-risk procedures or providing care in crisis states. It is 
frightening to realize that because this crisis is affecting specialty choice, there may not be anyone to lake 
their place.”

The survey found that 96 percent of students indicated the issue of medical liability is a crisis or a major 
problem. Half of the respondents indicated the current medical liability environment was a factor in their 
specialty choice, and 39 percent said the medical liability environment was a factor in their decision about 
a state in which they would like to complete residency training.

Additional top-line survey findings include:

• 69 percent of students whose professors discussed the liability situation said the professors also
discussed defensive medicine, including increasing unnecessary or excessive care.

• 61 percent of students are extremely concerned the current medical liability environment is
decreasing physicians’ ability to provide quality medical care.

• 48 percent of students in their third or fourth year of medical school indicated the liability
situation was a factor in their specialty choice.

"These survey results will be an important benchmark to gauge how the crisis continues to affect patients’ 
access to medical care,” said AMA President Donald J. Palmisano, MD, JD. “The students’ responses 
underscore the need for America’s lawmakers to listen. Fix the crisis now. Enact meaningful medical 
liability reform legislation.”

The AMA strongly urges the U.S. Senate to support a vote on legislation—The Patients First Act of 2003 
(S. 11)—which was introduced earlier this year. Similar legislation (HR 5) already has passed the U.S. 
House of Representatives.

Visit http://www.ama-assn.org/ama/pub/article/3216-S223.html to read more, including comments from 
medical students on how they have been personally affected by the crisis.

For more information, please contact: Daniel Blaney-Koen
Field Communications Manager 
(312) 464-4415

http://www.ama-assn.org/amal/pub/upload/mm/31/ms-mlrhighliuhts.pdf
http://www.ama-assn.org/ama/pub/article/3216-S223.html


AMA survey: M edical students' opinions 
of the current medical liability environment
H ig h l ig h ts

Background
There have been numerous 
surveys of physicians on the 
current medical liability envi­
ronment. including AMA’s 
recent National Professional 
Liability Survey. However, this 
is the first major survey of 
medical students on the sub­
ject. This survey examined 
medical students’ awareness of 
the medical liability situation, 
concerns related to the current 
medical liability environment, 
and the impact of the current 
medical liability environment 
on medical students’ specialty 
decision and their choice of 
state in which they would like 
to complete their residency 
training.

Students are concerned
Nearly all respondents 
indicated that the issue of 
medical liability is a crisis or 
a major problem; 37 percent

indicated that it is a crisis, 
and 59 percent indicated that 
it. is a major problem.

Majoi
problem

59%

Of the seven possible effects 
on the practice of medicine 
asked about in the survey, 
the majority of students are 
extremely concerned that 
the current medical liability 
environment is increasing 
physicians' medical liability 
insurance premiums, increas­
ing the cost of health care, 
decreasing physicians' ability 
to provide quality medical 
care, and limiting patients’ 
access to care.
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Crisis affects future physicians
Thirty-nine percent of the 
respondents indicated that the 
medical liability situation was 
a factor in their decision about 
the state in which they would 
like to complete residency 
training. Fifty percent of the 
respondents indicated that the 
medical liability situation was a 
factor in their specialty choice. 
Forty-eight percent of students 
in their third or fourth year of 
medical school indicated the 
liability situation was a factor 
in their specialty choice.

Professors talking with students
Thirty-eight percent of the 
respondents indicated that their 
professors discussed the current 
medical liability situation with 
them. Those whose professors 
had discussed (lie situation were 
asked to indicate from a list of 
topics what had been dis­
cussed. The table below shows 
what proportion of students 
whose professors discussed the 
issue covered certain topics.

Did your professor discuss...*

wox r
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'Of those respondents whose professors discussed 
the current medical liability situation
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Awareness o f the  situation
To assess awareness of the 
medical liability situation, 
respondents were asked how 
familiar they are with the 
current medical liability, or 
medical malpractice, situation.

Their responses were:

Those medical students 
attending school in crisis states 
were more familiar witli the 
liability situation. Those stu­
dents who plan to practice in 
high risk specialties also were 
more familiar with the issue.

Students attending medical school 
in crisis state

Students who plan to practice 
in high risk specialty

A m e r i c a n  M e d i c a l  A s s o c i a t i o n  D i v i s i o n  o f  M a r k e t  R e s e a r c h  a n d  A n a l y s i s .  N o v e m b e r  2 0 0 3
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M edicare  law aims to bring A laska 
physicians in from the cold

The reform package adds millions of dollars to help stabilize 
Medicare access for seniors in the state.
By Markian Hawryluk. /lA/Acur.v staff. Jan. 19, 2004.

Washington -  Dwight Smith. MD, a family physician in Anchorage. 
Alaska, has a patient who can come to see him only in the winter. That's 
when the rivers are frozen over.

The elderly patient spends a full day traveling by snowmobile to get to 
his car. then drives four hours to see Dr. Smith. Other doctors arc closer, 
but they don't take Medicare.

"We're in a health care crisis," Dr. Smith said. 
"And Alaska is the canary in the coal mine."

Now help for Alaska's physicians and their 
patients is on the way. The Medicare reform bill 
signed into law last month includes a payment

VWh this 
article 

o Heavy patient 
load 

•  See related 
content 

□ Topic: Medicare
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boost for Alaska doctors and reforms to help rural 
physicians nationwide. But Dr. Smith and other 
Alaska physicians wonder if it's too little, too late.

Like everything in Alaska, the state's Medicare access woes are a lot 
bigger. Only two facilities still take new Medicare patients in 
Anchorage, which is home to about half o f the state's population. One is 
the community health center, and the other is the state's only family 
practice residency program.

"All the other providers either left town because they went bankrupt or 
couldn't make it financially with Medicare, or they got out o f Medicare 
and take only private insurance and private-pay patients," Dr. Smith said.

Even the residency program limits the number 
o f new Medicare patients it takes ever)' month. 
"We're still booked into December [2004]."
Dr. Smith said.

Outside o f Anchorage, the situation is even 
worse.

"If you're in a small town such as Poke or 
Glenallen where you've only got one doc. they've got nobody else to go 
to. so you cannot turn anybody away whether they have Medicare. 
Medicaid or no insurance." he said. "Docs are struggling to survive 
because they cannot make it with their patient care mix."

Alaska has long ranked among the worst states in terms o f physician 
supply. In 2002. the state had fewer than 1.350 doctors in private 
practice and another few hundred in the military or other government 
posts. The state has a population o f 644.000. including 47.000 Medicare 
beneficiaries. Only six states had a lower doetor-to-palient ratio.

"We start from a situation where we have one ofthe lowest numbers o f 
physicians per capita, and that has caused some pretty extensive and 
severe access problems for Medicare beneficiaries," said Jim Jordan, 
executive director ofthe Alaska State Medical Assn. "And there arc 
specific shortages in some ofthe specialty areas that would tend to be 
types o f docs seeing Medicare patients."

General internists are particularly in short supply. Part ofthe problem. 
Jordan said, is that Alaska has few options for training new doctors. The 
stale has no medical school and only one residency program. Alaska 
sends 10 students a year to the University o f Washington School o f 
Medicine under a loan program and graduates another eight from the 
residency program.

"That's nowhere near dealing with the work- 
in o n n o  force situation," Jordan said. Because more

2 0 0 3  M e d ic a r e  
p a y m e n t s  in 
A la s k a  
c o v e r e d  37%  

o f  p h y s i c i a n s '  
c o s t s .
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M e d ic a r e  rates UP t0 at least llie national average for all
b e r iG fic ia r ie S  physicians. But Alaska's doctors were already 

, ,  paid above the average and would not benefit
OUt Or a  from that provision.
p o p u la t io n  o f
644,000. At the Alaska congressional delegation's

insistence, the Medicare reform bill included 
$53 million for Alaskan physicians over the next two years, on top o f $8 
million in additional spending resulting from the elimination o f a 
nationwide 4.5% cut scheduled for 2004. And Alaska's physicians will 
be able to make use o f a 5% bonus payment available to areas in the 
bottom 20% in terms o f physician supply.

Dr. Smith said the payments would help offset some o f the added costs 
doctors incur by practicing in Alaska. But he doesn't think it’s enough.

"All increasing the reimbursement for Alaska is going to do is slow the 
diuresis o f physicians opting out o f Medicare," he said. "All we're trying 
to do is put a plug in the dike, and it's not going to last very long."

Back to top.

ADDITIONAL INFORMATION:

Heavy patient load
Alaska's Medicare access problems are caused partly by a general 
physician shortage. Only six states had more people per non-federally 
employed physician than Alaska in 2002.

Idaho

Popu la tion  
p e r physician

544

Oklahoma 540

Mississippi 529

Nevada 507

Wyoming 495

Iowa 490

Alaska 478

Source: American Medical Association 

Back to top.
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JULIE KORMAN, Appellant, v. ROBERT E. MALLIN, Appellee. 

No. 4002, Supreme Court File No. S-4976 

SUPREME COURT OF ALASKA

858 P.2d 1145; 1993 Alas. L E X IS  90; 2 S A .L .R .S th  845

September 3,1993, Decided

PRIOR HISTORY: [**1]
Superior Court File No. 3AN-90-3486 Civil. Appeal from the Superior Court of the State of Alaska, Third Judicial 

District, Anchorage, Karen L. Hunt, Judge.

DISPOSITION:
REVERSED and REMANDED.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant patient challenged the grant of summary judgment by the Superior Court of 
the State of Alaska, Third Judicial District, in favor of appellee doctor in a medical malpractice action, The patient 
alleged that the doctor failed to establish, as a matter of law, that he adequately disclosed the risk of painful and 
unsightly scarring before the patient consented to elective breast reduction surgery.

OVERVIEW: When the patient consulted the doctor about a breast reduction operation, she was shown two videotapes 
that discussed the scarring that might be expected to occur, and the doctor informed her about some of the risks of the 
procedure and gave her pamphlets to read. The patient brought this action alleging medical negligence and lack of 
informed consent after her surgery resulted in broad, wide, and painful scars. The court reversed the grant of summary 
judgment by the superior court, lidding that the scope of disclosure required under Alaska Stat. § 09.55.556(a) had to 
be measured by what a reasonable patient would need to know in order to make an informed and intelligent decision 
about the proposed treatment. The record did not show that the doctor explained to the patient in lay terms the nature 
and severity of the risk and the likelihood of its occurrence. Because the patient requested further information about 
scarring at the second consultation and the doctor did not explain the increased risk of such scarring attributable to the 
patient's smoking, the court was unable to conclude that the doctor's explanation of the risks satisfied his duty of 
disclosure as a matter of law.

OUTCOME: The court reversed, concluding that the superior court erred in granting summary judgment for the doctor 
on the record presented in this medical malpractice action, and remanded for further proceedings.

LcxisNexis (TM) HEADNOTES - Core Concepts:

Civil Procedure > Sum m ary Judgm ent > Sum m ary Judgm ent Standard
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[HN1] In reviewing a grant of summary judgment, the court will independently determine whether there were any 
genuine issues of material fact and whether the moving party is entitled to judgment as a matter of law. The court must 
draw all reasonable inferences in favor of the nonmoving party and against the movant.

Torts > M alpractice Liability > Healthcare Providers
[HN2] Alaska Stat. § 09.55.556(a) provides that a physician is liable for failui j to obtain the informed consent of a 
patient if the claimant establishes by a preponderance of the evidence that the provider has failed to inform the patient 
of the common risks and reasonable alternatives to the proposed treatment or procedure, and that but for that failure the 
claimant would not have consented to the proposed treatment or procedure.

Torts > M alpractice Liability > H ealthcare Providers
[HN3] The scope o f disclosure required under Alaska Stat. § 09.55.556(a) must be measured by what a reasonable 
patient would need to know in order to make an informed and intelligent decision about the proposed treatment. Under 
the reasonable patient rule, a physician must disclose those risks which arc "material" to a reasonable patient's decision 
concerning treatment. The determination c c materiality is a two-step process. The first step is to define the existence and 
nature of the risk and the likelihood of its occurrence. "Some" expert testimony is necessary to establish this aspect of 
materiality because only a physician or other qualified expert is capable of judging what risk exists and the likelihood of 
its occurrence. The second prong of the materiality test is for the trier of fact to decide whether the probability of that 
type o f harm is a risk which a reasonable patient would consider in deciding on treatment. The focus is on whether a 
reasonable person in the patient's position would attach significance to the specific risk. This determination does not 
require expert testimony.

Torts > M alpractice Liability > Healthcare Providers
[HN4] Merely identifying a risk does not necessarily provide a patient with the information necessary for an informed 
decision. A physician must not only disclose the identity of all known material risks, but also the likelihood of their 
occurrence in meaningful terms.

Civil Procedure > Sum m ary Judgm ent > Sum m ary Judgm ent StandardTorts > Malpractice Liability > Healthcare 
Providers
[HN5] For a trial court to decide on summary judgment that a doctor has disclosed sufficient information to allow a 
reasonable patient to make an informed decision about treatment, the record must establish that the physician explained 
to the patient in lay terms the nature and severity of the risk and the likelihood of its occurrence.

Civil Procedure > Jury  Trials > Province o f  Court & Jury
[HN6] Whenever nondisclosure of particular risk information is open to debate by reasonable-minded men, the issue is 
for the finder of facts.

COUNSEL:
Charles W. Ray, Jr., Anchorage, for Appellant.

Sanford M. Gibbs, Hagans, Brown, Gibbs & Moran, Anchorage, for Appellee.

JUDGES: Before: Moore, Chief Justice, Rabinowitz, Matthews, and Compton, Justices. [Burke, Justice, not 
participating],

OPINIONBY: MOORE, Chief Justice.

OPINION:

[*1146] I. Introduction

In this "informed consent" case, Julie Korman appeals the trial court's grant of summary judgment in favor of Dr. 
Mallin. Korman maintains that Dr. Mallin failed to establish, as a matter of law, that he adequately disclosed the risk of 
painful and unsightly scarring before Korman consented to elective breast reduction surgery.
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In deciding this case, we address for the first time the scope of disclosure required by the "informed consent" 
doctrine [**2] under Alaska law. We conclude that a physician must disclose those risks and benefits of a proposed 
procedure which a reasonable patient would need to know in order to make an informed and intelligent decision. 
Applying this reasonable patient standard to the case at bar, we conclude that the trial court erred in granting summary 
judgment [*1147] on the record presented and remand this case for further proceedings.

II. Facts and Proceedings
In April 1988 Julie Korman consulted Dr. Mallin, an Anchorage plastic surgeon, to inquire about a possible breast 

reduction operation. At this initial visit, Korman viewed two videotapes concerning breast reduction surgery, nl Dr. 
Mallin then talked alone with Korman for approximately ten minutes about her needs and conducted a brief physical 
examination. After the examination, Dr. Mallin discussed the specific procedures with Korman in the presence of his 
medical assistant, Bari Lasky.

nl The first videotape, entitled "Realistic Expectations," provides a general overview of the risks and 
benefits of plastic surgery. The second videotape, entitled "Reduction Mammaplasty," focuses on the breast 
reduction procedure itself. Both videotapes emphasize that plastic surgery results in permanent scars and that the 
degree of scarring is unique to each patient.

[**3]
Dr. Mallin’s office notes indicate that he told Korman about some of the risks of the procedure at this time.

Talked about infection, hemorrhage, nipple numbness, scars, possible need for implant to give upper 
fullness as well as nipple turning black and falling o ff.. . .  Talked about how they heal in a different way, 
there can be allergies, infections, hemorrhage, numbness, scar capsules they would feel hard but get 
softer.

Lasky confirms that Dr. Mallin informed Korman of the risks of the procedure, including the risk of permanent scarring. 
In her deposition, Korman stated that in this discussion Dr. Mallin told her

about the scarring, about what I could expect; the results . .  . and . . .  a little bit about insurance.

Dr. Mallin then gave Korman pamphlets on reduction mammaplasty and breast implants to read at home. n2

n2 The pamphlet on breast reduction provides the following information on scarring.

Although the surgeon makes every effort to keep scars as inconspicuous as possible, reduction 
mammaplasty scars are extensive and permanent. The patient must be willing to accept the 
change from large uncomfortable breasts without scars to small comfortable breasts with scars.
Scars remain highly visible for a year following surgery, then fade to some degree.

Line drawings indicate the location ofthe incisions and resulting scars.

[**4]
Korman visited Dr. Mallin's office on May 4 to complete the necessary consent forms. At this time, Dr. Mallin 

described the proposed surgery and drew a diagram ofthe operative procedure. While she was reading through the 
consent form, Korman states that she expressed concern over the risk of scarring and asked Dr. Mallin what she could 
expect. According lo Korman, Dr. Mallin told her that there was no cause for concern.

His exact words to me were I've done-don't worry about it, I’ve done hundreds of these. The worst 
that has ever happened is I had a lady lose one of her nipples; but her breasts were very large. I think that 
you'll be happy with the results.
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In her affidavit, Korman states that Dr. Mallin did not explain to her "that thickened or widened scarsf] and extremely 
painful scars" could occur. She also states that he did not explain to her in this context that her risk of scarring was 50% 
greater because she was a smoker. However, Korman admits to reading the following paragraph in "Dr. Mallin's 
Surgery and Procedure Consent Form."

I am aware that all complications that have been told to me either verbal or written are increased by 50% 
because I smoke.

Lasky [**5] was also present during this discussion and stated in her affidavit that Dr. Mallin answered Korman's 
questions regarding her concerns of the risk of surgery and that Korman indicated that she understood the risks and that 
all of her questions were answered before she consented to the surgery. Wendy 3rosvn, one of Dr. Mallin's office 
employees, witnessed Korman's execution of the consent forms and stated in her affidavit that Korman indicated that all 
of her questions regarding surgery were answered to her satisfaction and that [*1148] she understood that no 
guarantees were given to her concerning the outcome of the surgery.

Korman underwent surgery a few days later. She was very unhappy with the results -  particularly the broad, wide 
and painful scars.

In April 1990 Korman filed this malpractice action against Dr. Mallin, alleging both medical negligence and lack of 
informed consent. Pursuant to AS 09.55.536, an Expert Advisory Board was appointed to review Korman's medical 
malpractice claim. In January 1991 the Board rendered its decision, finding that Korman had not been injured by Dr. 
Mallin's care. The Board did not address Korman’s informed consent claim.

Following the Board's decision, [**6] Dr. Mallin moved for summary judgment in May 1991. Korman opposed 
this motion. After oral argument, Judge Hunt granted Dr. Mallin's motion, commenting that reasonable minds "could 
not differ [in concluding] . . .  that under the facts of this case [Korman] did give an informed consent, because she was 
advised of the scarring risk." This appeal followed.

III. Discussion

A. Standard of Review
[HN1] In reviewing a grant of summary judgment, we will independently determine whether there were any 

genuine issues of material fact and whether the moving party is entitled to judgment us a matter of law. Drake v. Hosley, 
713 P.2cl 1203, 1205 (Alaska 1986). We must draw all reasonable inferences in favor of the nonmoving party and 
against the movant. Swenson Trucking & Excavating. Inc. v. TruckweUl Equip. Co., 604 P.2d 1/13, 1116 (Alaska 
1980).

B. The Doctrine o f Informed Consent

[HN2] Alaska Statute 09.55.556(a) provides that a physician is liable for failure to obtain the informed consent of 
a patient if

the claimant establishes by a preponderance ofthe evidence that the provider has failed to inform (he 
patient of the common [**7] risks and reasonable alternatives to the proposed treatment or procedure, 
and that but for that failure the claimant would not have consented to the proposed treatment or 
procedure.

A S 09.55.556(a).

Although AS 09.55.556(a) states that a physician i ' disclose the common risks and reasonable alternatives to a 
proposed procedure, it does not set forth the standard by which this disclosure should be measured. n3 The legislative 
history is similarly silent on this issue. This is a question of first impression in Alaska. n4

n3 Compare AS 09.55.540(a)(1) which requires a patient to establish the professional standard of care in the 
field or speciality as one clement of a medical negligence claim.

n4 Prior to the enactment of AS 09.55.556, this court specifically declined to reach "the Jifficult and 
complex questions . . .  regarding the duty and scope of disclosure required by the informed consent doctrine."
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Poulin v. Zartman, 542 P .2d 251, 275 (Alaska 1975) (holding that father of infant blinded after oxygen 
treatment failed to make out a prima facie informed consent claim because he failed to show that he would have 
declined the procedure if he had known of alternative treatment).

Traditionally, a physician's duty to disclose information concerning treatment has been measured by the 
professional standard in the field, See, e.g., Potter v. Wisner, 170 Ariz. 331. 823 P.2d 1339, 1341 (Ariz. App. 1991); 
Jacobs v. Painter, 5 3 0 A .2 d  231 (Me. 1987). See generally Laurent B. Fantz, Annotation, Modern Status of Views as to 
General Measure o f Physician's Duty to Inform Patient of Risks of Proposed Treatment, 88 A.L.R.3d 1008, 1020-27 
(1978). This rule reflects the belief that holding a physician to a lay standard of disclosure would interfere with the 
flexibility a physician must have in determining what therapy would best suit the patient's needs. See Ross v. Hodges, 
234 So. 2d  905, 908-09 (Miss. 1970). In order to establish a prima facie case, a plaintiff must usually present expert 
testimony of the professional standard of disclosure in the community and of the physician's failure to meet that 
standard. See Culbertson [*1149] v. M emitz, 602 N.E.2d 98, 102-04 (Ind. 1992) (expert testimony of professional 
standard of disclosure [**9] required except where deviation from the standard of care is a matter commonly known to 
lay persons); see also Daniel E. Feld, Annotation, Necessity and Sufficiency of Expert Evidence to Establish Existence 
and Extent of Physician's Duty to Inform Patient of Risks of Proposed Treatment, 52 A.L.R.3d 1084, 1091-92 (1973).

However, the modern trend is to measure the physician's duty of disclosure by what a reasonable patient would 
need to know in order to make an informed and intelligent decision. The Louisiana Supreme Court has articulated this 
standard as follows:

The informed consent doctrine is based on the principle that every human being of adult years and sound 
mind has a right to determine what shall be done to his or her own body. Surgeons and other doctors arc 
thus required to provide their patients with sufficient information to permit the patient to make an 
informed and intelligent decision on whether to submit to a proposed course of treatment. Where 
circumstances permit, the patient should be told the nature of the pertinent ailment or condition, the 
general nature of the proposed treatment or procedure, the risks involved in the proposed [**10] 
treatment or procedure, the prospects of success, the risks of failing to undergo any treatment or 
procedure at all, and the risks of any alternate methods of treatment.

Hondroulis v. Schtthmacher, 553 So. 2d 398, 411 (La. 1989) (citations omitted). See generally Fantz, supra, at 1034-43. 
Under this modern view, expert testimony concerning the professional standard of disclosure is not a necessary clement 
of the plaintiffs case because the scope of disclosure is measured from the standpoint of the patient.

Our recent comments on the nature of the physician-patient relationship echo the concerns outlined by the 
Hondroulis court.

The physician-patient relationship is one of trust. Because the patient lacks the physician's expertise, the 
patient must rely on the physician for virtually all information about the patient's treatment and health. A 
physician therefore undertakes, not only to treat a patient physically, but also to respond fully to a 
patient's inquiry about his treatment, i.e., to tell the patient everything that a reasonable person would 
want to know about the treatment.

Pedersen v. Zielski, 822 P .2d 903, 909 (Alaska 1991) [**11] (citations omitted). We are persuaded that the modern 
view is the better rule and hold that [HN3] the scope of disclosure required under AS 09.55.556(a) must be measured by 
what a reasonable patient would need to know in order to make an informed and intelligent decision about the proposed 
treatment.

Under the reasonable patient rule, a physician must disclose those risks which are "material" to a reasonable 
patient's decision concerning treatment. See Hondroulis, 553 So. 2d at 411; Canterbury v. Spence, 150 U.S. App. D.C. 
263, 464 F.2d 772 (D.C. Cir. 1972), cert, denied, 409 U.S. 1064, 34 L. Ed. 2d  518, 93 S. Cl. 560 (1972).

The determination of materiality is a two-step process. The first step is to define the existence and nature 
of the risk and the likelihood of its occurrence. "Some" expert testimony is necessary to establish this 
aspect of materiality because only a physician or other qualified expert is capable of judging what risk

[**8]
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exists and the liKelihood of its occurrence. The second prong of the materiality test is for the trier of fact 
to decide whether the probability of that type of harm is a risk which a reasonable patient would consider 
[**12] in deciding on treatment. The focus is on whether a reasonable person in the patient's position 
would attach significance to the specific risk. This determination does not require expert testimony.

Hondroulis, 553 So. 2d  at 412.

We also note that, in certain circumstances, a physician's failure to disclose a risk may be privileged.

[*1150] The physician retains a qualified privilege to withhold information on therapeutic grounds, as 
in those cases where a complete and candid disclosure of possible alternatives and consequences might 
have a detrimental effect on the physical or psychological well-being of the patient, or where the patient 
is incapable of giving his consent by reason of mental disability or infancy, or has specifically requested 
that he not be told. Likewise the physician's duty to disclose is suspended where an emergency of such 
gravity and urgency exists that it is impractical to obtain the patient's consent. Finally disclosure is not 
required where the risk is either known to the patient or is so obvious as to justify presumption of such 
knowledge, nor is the physician under a duty to discuss the relatively remote risks inherent in [**13] 
common procedures, when it is common knowledge that such risks inherent in the procedure are of very 
low incidence. Conversely, where the physician does not know of a risk and should not have been aware 
of it in the exercise of ordinary care, he is under no obligation to make disclosure.

Sard v. Hardy, 281 Md. 432, 379 A.2d 1014, 1022-23 (Md. 1977); Canterbury, 464 F.2d at 788-79; see generally Alan 
Meisel, The "Exceptions" to the Informed Consent Doctrine: Striking a Balance between Competing Values in Medical 
Decisionmaking, 1979 Wis. L. Rev. 413. As noted by the courts which have examined this issue, the burden of going 
forward with evidence pertaining to a privilege rests on the physician in whose hands the necessary evidence ordinarily 
rests. See Hondroulis, 553 So. 2d at 413; Canterbury, 464 F.2d at 791.

C. The Adequacy of Dr. Mallin's Disclosure
After deciding which legal standard to apply, the issue becomes whether the information Dr. Mallin provid . 

Korman satisfies this standard as a matter of law. Although Korman maintains [**14] that a patient would have "no 
inkling" that painful and unsightly scarring is a normal consequence of uncomplicated breast reduction surgery after 
reviewing the pamphlets, videos and consent forms provided by Dr. Mallin. we cannot agree. Dr. Mallin's office notes 
indicate lie discussed scarring at both visits. Both the videos and pamphlets provided by Dr. Mallin emphasize that 
breast reduction surgery resulted in permanent scars. Finally the consent forms signed by Korman specifically refer to 
the risk of "unsightly and painful scarring." The trial court concluded that the information Dr. Mallin provided Korman 
clearly advised her of the scarring risk and therefore granted Dr. Mallin's motion for summary judgment.

Nonetheless, [HN4] merely identifying a risk docs not necessarily provide a patient with the information necessary 
for an informed decision. n5 [HN5] For a trial court to decide on summary judgment that a doctor has disclosed 
suffieent information to allow a reasonable patient to make an informed decision about treatment, the record must 
establish that the physician explained to the patient in lay terms the nature and severity of the risk and the likelihood of 
its occurrence. See Hondroulis, 553 So. 2d at 420. [**15]

n5 It is meaningless to tell a patient that a given risk is increased by 50% unless the patient is also told the 
original or baseline risk factor. For example, assuming the risk of unsightly scarring for nonsmokcrs is 2%, the 
risk for a smo', t  rises to 3%. However, if the risk factor for nonsmokers is 20%, the risk for a smoker rises to 
30%, a very significant increase. A physician must not only disclose the identity of all known material risks, but 
also the likelihood of their occurrence in meaningful terms. See Hondroulis, 553 So. 2d at 420.

After reviewing the record on appeal, we are unable to conclude that Dr. Mallin's explanation of the risks inherent 
in this procedure satisfied his duty of disclosure as a matter of law. In her affidavit, Korman states that she requested 
additional information about the scarring at the second consultation and that, in response, Dr. Mallin told her "not to 
worry" and that she would be happy with the results. A number of courts have held that a [**16] patient's request for 
more detailed information regarding a risk is a factor in determining whether there has been adequate disclosure. 
[*1151] See Distefano v. Bell, 544 So. 2d 567, 571 (La. App. 1989) (holding that physician's duty of disclosure was
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"expanded" when patient requested physician to explain the "least likely" complications of proposed surgery), writ 
denied, 550 So. 2d 650 (La. 1989); see also Kinikin v, Heupel, 305 N.\V.2d 589, 595 (Minn. 1981) (holding that where a 
doctor is aware or should be aware that a patient attaches particular significance to a risk, further disclosure may be 
required even under the professional community standard). Our own comments in Pedersen emphasize a physician’s 
duty to respond fully to a patient's questions concerning treatment. 822 P.2d at 909.

Furthermore, although it is undisputed that Korman read that portion of the consent form which states that all risks 
of the procedure were increased by 50% because she smoked, this information has little meaning in the absence of a 
base probability figure establishing the average [**17] risk to an average patient. The record does not indicate that Dr. 
Mallin disclosed to Korman the probability that painful and unsightly scarring would occur in her case or explained the 
increased risk of such scarring attributable to smoking. Cf. Earner v. Gorman, 605 So. 2d  805, 806 (Miss. 1992) (where 
plaintiff, who underwent plastic surgery to minimize prominent neck scar, alleged that the surgeon had failed to disclose 
to her the risk of more severe scarring inherent in that procedure despite the fact that the risk of such recurrence was 
greater in a patient with her skin coloring); see also Nisenholtz v. M ount Sinai Hosp., 126 Misc. 2d  658, 483 N. Y.S.2d 
568, 570  (N. Y. Sup. 1984) (holding that physician has a duty to provide a "reasonable explanation" of potential risks and 
available alternatives under New York informed consent statute).

There is no question that an individual contemplating elective cosmetic surgery will attach particular significance to 
the risk of "unsightly and painful" scarring. Although Dr. Mallin certainly provided Korman with a significant amount 
of information concerning the proposed procedure and its attendant [**18] risks, we cannot say that he satisfied his 
duty o f disclosure as a matter of law in light of the above circumstances. [HN6] "Whenever nondisclosure of particular 
risk information is open to debate by reasonable-minded men, the issue is for the finder of facts." Canterbury, 464 F.2d 
at 788 (footnote omitted). We conclude that it is a factual question whether Dr. Mallin's explanation of the scarring risk 
was adequate to allow a reasonable patient to make an informed and intelligent decision whether to undergo the 
procedure.

IV. Conclusion

We conclude that a physician must provide a patient with a reasonable explanation ofthe material risks of a 
proposed procedure so that the patient can make an informed decision concerning treatment. Taking the record in the 
light most favorable to Korman, we cannot conclude that Dr. Mallin discharged this duty as a matter of law. We 
therefore reverse the trial court's entry of summary judgment in favor of Dr. Mallin and remand for jury consideration of 
this issue.

REVERSED and REMANDED.
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M adam Chair McGuire, House Judiciary Committee Members, I am Jim Jordan, 

Executive Director for the Alaska State Medical Association, and will be testifying in 

that capacity today.

However, by way of disclosure, I also serve on the Board o f Directors for the Medical 

Underwriters o f  California, which is the “attorney in fact” , which is the operating 

company for the Medical Insurance Exchange o f California (MIEC), one o f  the two 

remaining providers o f  medical liability insurance coverage for physicians in Alaska. 

You will receive testimony from an executive representing MIEC.

With the Chair’s indulgence, I would like to tell you a short story about medical care 

in Alaska. This story is about a patient who had a routine physical last summer done 

by a general internist in Anchorage. That doctor, during the course o f  the 

examination discovered a suspicious tumor in the patient’s lower GI tract. A hastily 

arranged colonoscopy, along with a biopsy, confirmed a very rare cancerous tumor -  

and one that is normally without symptoms. As a matter o f  fact, this type o f  cancer is 

typically not discovered until it has spread to the brain, heart and/or lungs. The good 

news is that it was caught at a veiy early stage by a skilled doctor and was 

successfully treated by surgical removal. So, you may wonder why I am relating this 

story to you that has a happy ending.

For one reason, this story is very personal. The patient referred to is my wife. For 

another, it highlights the need in Alaska for well trained physicians in sufficient 

numbers to provide the care that our citizens need and deserve.



The general internist who saw my wife is Dr. Richard Neubauer, who happens to be 

about my age as well as my own personal physician. Dr. Neubauer graduated from 

Yale Medical School and did graduate medical education at the University o f 

M ichigan. As I previously mentioned, he is a general internist. General internists are 

in very short supply in Alaska. A Fall 2002 Providence study shows a shortage o f 

43.25 full time experienced general internists in Anchorage alone. I believe you will 

hear testimony that the number o f  general internists continues to drop. Those 

remaining are overtaxed in their practices, in their emergency room call and coverage 

schedules, and, in some cases, have simply left the state to pursue a practice that 

allows them to have a family life.

What would have happened had Dr. Neubauer not been around for my wife? Or for 

that fact, the surgeon, Dr. June George, who is one o f  only two board certified 

colo/rectal surgeons in the entire state? Perhaps a general surgeon could have treated 

her, but that same Providence study also shows a deficiency in Anchorage alone of 

19.8 full time equivalent general surgeons. The shortages are real. Dr. Neubauer and 

I, being contemporaries, often muse, “Who will be around to care for us?”

HB 472 is an important element necessary to create the practice environment that will 

help us recruit the doctors we need in Alaska.

Now I will turn the testimony over to Dr. Alex Malter, and I will be happy to respond 

to any questions that you might have.
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A l a s k a  S ta te  M edical A ssociation
4 10 7  Laurel Street •  Anchorage, A laska 99508 •  (907) 562-0304 •  (907) 561-2063 (fax)

February 27,2004

Honorable Lesil McGuire 
State Capitol, Room 118 
Chair, House Judiciary Committee 
Juneau, AK 99801-1182

Re: Information Requested at the 2/25/04 Hearing - HB 472 

Dear Representative McGuire:

There were several requests for more information by two House Judiciary Committee members -  
Representative Ogg and Representative Gruenberg.

Representative Ogg requested that the number o f physicians in Alaska from 1995 to the present be 
provided. Attached is that data, which came from ASMA’s database, and is published in its 
Medical Directory. This data shows the number by location and by type of practice as well.

Representative Gruenberg asked ASMA to share with the Committee what ASMA had suggested 
to the Administration regarding an idea to help in recruiting new doctors to Alaska, This idea was 
presented to Joel Gilbertson, Commissioner of tire Department of Health and Social Services. The 
suggestion was to have multi-departmental involvement -  DHSS from the public health interest 
and Department of Community and Economic Development. The concept would be to use the 
already developed tourism promotional programs to highlight Alaska and what it has to offer.
The connection is the “lifestyle” recruitment. Those of us living in Alaska aiso are tourists. The 
concept is to have a booth at select specialty societys’ annual, national meetings. The national 
specialties targeted would obviously be ones that represent specialists in critical, short supply in 
Alaska. The physician community would partner by having a practicing, Alaska doctor at the 
booth to answer practice environment questions. (The critical shortage specialties could be 
identified by a joint effort of ASMA, the State Medical Board, DHSS, and perhaps also the 
Alaska State Hospital and Nursing Home Association).

I have spoken with the executive director of one of the national specialty societies (neurology) 
about such an effort at one o f its national meetings. The concept met with a favorable response.

Please let me know if  I may be o f further assistance.
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Sincerely,

Executive Director

Transmitted by Fax: 
907-465-6592



PHYSICIAN DISTRIBUTION IN ALASKA
As o f January 3 1 ,1 9 9 6

Public
H ealth

Municipal 
S ta te  & Fed .

Private
Practice Military TOTAL

A nchor Poin t
A nchorage'
Barrow
Bethel
C hugiak
C ordova
D e lta  Junction
Dillingham 
E ag le  R ivor
Fairbanks/N orth  P o le  125
Girdwood
GlennaHen
Golovin
Haines
H om er
Jun eau /A u k e  Bay

Ketchikan
Kodiak
Kotzebue
MeUakila
N aknek
Nom e
P alm er
Petersbu rg
Se ldov ia
S ew ard

S oldotna
Ta lkeetna

W as illa
Wrangell

TOTAL

190



Public
Health

Private
Practice

Municipal 
S ta te  & Fed, TOTALMilitary

Adak
A nchor Po in t
A nchorage
Barrow
Be the l
Chugiak
C o rdova
De lta  Junction
Dillingham
E ag le  R ive r
Fairbanks/N orth  P o le  122
G lrdwood
G lonna llen
Golovin
H aines
H om er
Juneau /Auke B ay

Ketchikan
Kod iak
Kotzebue
Mettaktla
Naknok
Nom e
Pa lm er
Pe te rsbu rg
S e ld ov ia
Sew ard

So ld o tn a
Ta lkectna
V a ld ez
W asilla
W range ll

T O T A L _________________ 908

PHYSICIAN DISTRIBUTION IN ALASKA
As o f D ecem be r 3 1 . 1 9 9 6
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PHYSICIAN DISTRIBUTION IN ALASKA
A s of D ecem b er 3 1 ,1 9 9 8

Tow n
Private

P rac tic e
Pub lic
Health Military

Municipal 
S ta te  & Fed T O T A L

A ncho rag e 531 3 6 5 4 3 4 6 5 5
B a rrow 4  • 1 5
Bethe l PR 3 2 8
Chug iak 1 1
C o rd o v a 3 3
D e lia  Junction 2 2
Dillinqham 11 11
E a a le  R ive r 10 10
Fa irbanks/N orth  P o le 133 4 0 1 174
G irdw ood 1 1
G lenna llen 1 1
G o lov in 1 1
H a in es 2 2
H om e r 10 10
Juneau /A uke Bay 5 6 3 1 6 0
Kenai 4 4
Ke tch ikan 25 3 28
Kod iak 17 1 18
K o tze b u e 7 7
M etlaktla 1 1
N akn e k 1 1
N om e 9 9
P a lm e r 2 9 2 9
P e te rsb u rg 4 4
S e id ov ia 1 1
S ew a rd 4 4
S itka 19 10 2 9
S o ld o tn a 3 3 3 3
T a lk e e tn a 1 1
Va ld ez 4 4
W as illa 2 3 2 3
W ranqe ll 4 4

TO TA L 9 7 7 5 7 9 4 3 6 1 1 6 4

216





PHYSICIAN DISTRIBUTION IN ALASKA
As oI December20,2000

Town
Private

Practice
Public
Health Military

Municipal 
State & Fed TOTAL

Anchorage/Chugiak 566 38 73 38 715
Barrow 6 6
Betti el 20 3 23
Cordova 2 2
Defta Jet/Dot Lake 2 2
Dillinqham 9 9
Eaale River 12 12
Fairbanks/North Pole 131 37 168
Fort Yukon 1 1
Glennallen 2 2
Gotovin 1 1
Hainos 3 3
Homer 14 14
Juneau/Douqlas 59 2 61
Kenai 4 4
Ketch ikan/Klawock 28 3 31
Kodiak 19 4 23
Kotzebue 5 5
Metlaktla 2 2
Naknek 1 1
Nome 13 13
PaJmer 31 31
Petersburg 5 5
Seldovla 1 1
Seward 4 4
Sitka 18 11 29
Sofdolna 38 38
Taikeetna 1 1
Tok 1 1
Valdez 4 4
Wasilla 30 30
Wranqell 3 3

TOTAL 1036 61 110 38 1246

2 4 0
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PHYSICIAN DISTRIBUTION IN ALASKA
As ol December 4 ,2002

Town
Private

Practice
Public

Health Military
Municipal 

State & Fed TOTAL

Anchorage/Girdwood 630 36 68 27 761
Barrow 3 3
Belhel 19 2 21
Cordova 2 2
Delta Junction 1 1
Dillingham 8 a
Eaalo River 11 11
Fairbanks/North Pole 130 36 166
Fort Yukon 1 1
Glennallen 2 2
Golovin 1 1
Haines 3 3
Homer 15 15
Juneau/Auke Bav 69 2 71
Kenal 7 1 8
Ketchlkan/Klawock 30 3 33
Kodiak 20 4 24
Kotzebue 9 10
Metlaktla 1 1
Naknek 1 1
Nome 11 11
Palmor 26 6
Petersburg 5 5
Seldovia 1 1
Seward 5 5
Sitka 19 11 30
Soldotna 38 38
Talkeetna 1 1
Tok 1 1
Valdez 4 4
Wasllla 38 38
Wranqell 3 3

TOTAL 1115 59 104 28 1306

254
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Town
Private

P rac t ice
Public

H ealth Military
Municipal 

S ta te  & Fed TOTAL

A nchorage/G irdw ood _ 630-k7:f 3 6  3 7 j S T k  I .2 7  a*i - r e t  7 ? 7
Barrow Z S
Bethel 2 3 r « ? o
C o rd ova 2 2
Delta Junction 1 1
Dillingham Z 9 3 9
E a a le  River M 75L 147:2.
Fairbanks/N orth  Pole 1 3 0 7  3» 3  V I 166 -•
Fort Yukon 1 1
Glennallen *2r3
Golovin 1 1
H a ines
H om er A *  /<& > 5 / *
Ju n e a u /A u k e  Bay ■£ 2 v r i s -
Kenai r o > 1 JX '7
Ketchikan/Klawock 30 3 33
Kodiak J2S' /S ' 4 2 4 7 9
K otzebue 2  10 10

-M eyaktte-------------------
N aknek

---------1--------
1

---------- 1-------
1

N om e > r  i o 3 T  lO
P a lm er a s X a s
P e te rsb u rg 2  u> S 7  i£>
Seldovia 1 1
S e w a rd % (* X  c?
Sitka 19 11 3 0
So ldo tna 3 8 3 9 3 6 7 3 7
T a ik e e tn a 1 1
Tok 1 1
Valdez A 3 ^  3
W asilla 3 8 4 ! 26? 91
Wrangell Z H 2  9

TOTAL 59  ^ y v C ? S 1306"
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Legal Department

February 20,2004

Representative Tom  Anderson 
Alaska State House o f  Representatives 
Alaska State Capitol, Room  432 
Juneau, A K  99801

Re: AJ3472 L e tte r o f  S upport

Dear Representative Anderson:

NORCAL Mutual Insurance Company, a physician owned and managed insurer providing 
medical liability insurance to approximately one-half o f die practicing physicians in Alaska, 
supports AB472 because diis legislation will make healdi care more readily available to die 
citizens o f  Alaska.

NORCAL, as die successor to MICA, has provided medical liability insurance to hundreds o f 
Alaska physicians since 1991. During drat time, dicre have been several efforts to reform the tort 
law in Alaska to bring Alaska law into parity with odier states. Unfortunately, diese efforts have 
not had the desired effect. HB472 is necessary to accomplish where odier efforts have failed.

Today, Alaska finds itself as one o f  die costliest states for physicians. A major cost for Alaska 
physicians is medical liability insurance. Alaska physicians pay on average S30,627 per year, which 
is die eighdi highest average cost in the county. By comparison, California physicians pay 
$14,564 per year on average. This means Alaska physicians pay 110% more on average each year 
dian California physicians.

Alaska’s expensive medical liability premiums arc the result o f high jury awards and settlements. 
The average medical liability payment in Alaska during 2001 was 8308,476. This means Alaska 
payments are die fourteenth highest in the country. California payments by comparison averaged 
S 178,499. This means Alaska payments were 72% higher than California.

Over the years, Alaska has experienced some o f  die most dramatic increases in die cost o f 
medical liability in the country'. According to die National Association o f  Insurance 
Commissioners (NAIC), Alaska premiums have increased by 1593.47% between 1976 and 2001.

http://www.norcalmutual.com


Only seven states have seen a higher rate o f  increase. By comparison, California medical liability 
premiums have only increased by 182.16% during the comparable period.

Numerous studies have been done to determine why some states have experienced higher 
premiums, larger awards, and m ore dramatic year-to-year increases in cost than odier states. 
These studies have uniformly found drat medical liability reform  is the single m ost important 
factor controlling medical liability premiums and losses. California’s Medical Injury 
Compensation Reform  Act (MICRA) has been identified as die m ost successful effort to control 
medical liability costs. M ICRA’s 3250,000 cap on non-econom ic damages is die keystone o f this 
legislation. We believe die $250,000 cap on non-economic damages contained in HR472 will go a 
long way toward bringing die cost o f  Alaska’s medical liability insurance into line widi national 
averages.

For diese reasons, Alaska physicians and their patients will benefit dirough enactment o f  this 
legislation.

Very truly yours,

Representative Anderson
Page 2 of 2

Philip R. Hindcrbcrger
Senior Vice President and General Counsel
NORCAL Mutual Insurance Company

PR H /cm

cc: Steven S. Fountain, M.D.
Ronald Keller, M.D. 
jim Jordan, ASMA 
Mike Hogan, APNS



February 23,2004

Representative Lesil McGuire 
Chair, House Judiciary

Re: S upport for HB 472

Dear Representative McGuire,

I am writing as a healthcare provider in support of HB 472, relating to medical 
malpractice claims for personal injury and wrongful death.

While the focus of Section 1(a) is physicians, Advanced Nurse Practitioners in Alaska are 
experiencing skyrocketing liability insurance rates as well. Advanced Nurse Practitioners 
have been advised by our underwriters to expect a 75% increase in our rates this year 
alone. Certified Nurse Midwives now typically pay about $20,000 per year for 
malpractice insurance. These increased costs are ultimately passed on to patients, which 
decrease access to care for those with limited resources.

HB 472, which will limit non-economic damages in malpractice lawsuits to $250,000, 
will be very helpful in curbing the escalating cost of healthcare.

Respectfully,

C a th y  G ie sse l

Cathy Giessel, MS, FNP-CS 
12701 Ridgewood Rd 
Anchorage, AK 99516 
907 345 5470 
cgiessel@mac.com

Alaska Board of Nursing
Alaska Nurse Practitioner Association Legislative Affairs Representative 
American Academy of Nurse Practitioners, State Representative 
Anchorage Health and Human Services Commission

mailto:cgiessel@mac.com
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February 20,2004
3200 Proviaoncc Drivo 
P.O. Box 196804 
Anchorage. Alaska 
99519-6604

Tel 907.562.2211

The Honorable Lesil McGuire 
Chair, House Judiciary Committee 
Alaska State House of Representatives 
State Capitol, Room 118 
Juneau, AK 99801-1182

Dear Representative McGuire:

I understand that the House Judiciary Committee is holding a hearing on House Bill No. 
472, relating to claims for personal injury or wrongful death against health care 
providers. Unfortunately, I will be traveling out of state on the day of the hearing, but I 
wish to add my voice in support of this important piece of legislation.

Providence Heulth System is in a unique position to experience first-hand the affects of 
the many critical issues facing Alaska’s health care delivery system. Dramatic increases 
in awards for pain and suffering and other non-economic damages have led to significant 
increases in physicians’ medical malpractice insurance rates and the loss of carriers 
willing to write medical malpractice insurance in Alaska. As I ’m sure you are hearing 
from physicians and patients alike, some physicians are curtailing the kinds of care they 
provide and some are getting out of the business entirely as a result.

A physician needs assessment for the Anchorage community conducted by Providence 
Health System in the fall of 2002, revealed that based upon national physician 
benchmarks, Anchorage had 153 physicians less than the national average. This same 
assessment showed that by 2008, Anchorage falls close to 180 physicians below the 
national average. Providence has employed an aggressive physician recruitment strategy 
in an effort to bring Anchorage in line with the national physician benchmarks. One of 
the things we’ve learned in our recruitment efforts is that a reasonable limit on non­
economic damages in medical malpractice cases, such as is called for in HB 472, is a key 
element in achieving positive results in recruitment efforts.

The passage of this legislation will go a long way toward helping create a better 
economic environment for physician practices, thus decreasing the physician shortage. I 
encourage members of the Alaska Legislature to vote for this bill’s passage.

CE/VP, Alaska Region 
Providence Health System
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G a ry  L. L iv e n g o o d  
P O  B o x  1 0 3 7 7  

F a i r b a n k s ,  A l a s k a  9 9 7 1 0

M a rc h  1 , 2 0 0 4

R e p r e s e n t a t i v e  T o m  A n d e r s o n
R o o m  4 3 2
S t a t e  C ap i to l
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

R E : H o u s e  Bill n u m b e r  4 7 2 -  M e d ic a l  T O R T  Bill 

D e a r  R e p r e s e n t a t i v e  A n d e r s o n :

T h a n k  y o u  fo r  y o u r  t im e. 

S in c e re ly ,

G a r y  L. L iv e n g o o d

cc:  In te r io r  D e le g a t io n
H o u s e  H E S S  C o m m i t t e e
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Jane Walsh 
1097 Vicki Lane 

North Pole, AK 99705

March 1,2004

Representative Tom Anderson
Room 432
State Capitol
Juneau, AK 99801-1182

RE: House Bill No. 472 - Medics! TORT BiD
Dear Representative Anderson:

Healthcare costs are ai an all-time high. Alaska must join the other 25 stales in passing 
this type o f non-economic liability reform.. Failure to act on this bill will threaten the 
quality of healthcare in every community in Alaska.

I urge you to vote in favor o f the TORT Bill and enact legislation that will limit non­
economic damages.

Cc|j Interior Delegation 
House Judiciary
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Shelby Nelson 
340 Snowy Owl Lsne 
FairtJonks,AK 99701

Phone: 907-455-7112 
Email: sdnelson9acsalaska.net

March 1 ,2 0 0 4

Representative Tom Anderson
Room 432
State Capital
Juneau, AK 99801-1182

RE: House Bill No. 472-M ed lca l TORT Bill

Dear Representative Anderson:

Alaska must pass effective liability reform. Patient access to care Is suffering and will worsen If 
the State falls to  act. Physicians are being forced to limit services, retire early, or move to other 
states where liability premiums are more stable-all of which seriously threaten access to quality 
health care services.

This is a statewide problem that deserves and Alaskan solution. Currently, 25 states have en­
forceable damage caps. Damage caps are and effective way of stabilizing the liability Insurance 
market by prohibiting excessive damage awards. Excessive awards can result In Increased liability 
Insurance premiums for all physicians. A full 72% of Americans favor capping non economic dam­
ages in medical liability cases, according t a 2003 Gallup poll.

I Urge the senate to pass SB319 and the House to pass HB 472. Your actions now Will save a po­
tential crisis in the future.

Cc: Interior Delegation
House Judiciary
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Jon Lundquist 
752 Donohue Drive 
Fairbanks, AK 99712 
March 1,2003

Representative Tom Anderson
Room 432
State Capitol
Juneau, AK 99801-1182

RE: House Bill No. 472 — Medical TORT

Dear Representative Anderson:

1 support the medical Tort Bill (H.B. No. 472). Due to the escalating costs and exorbitant 
jury awards, the costs o f being a physician arc increasing to the point where people are no 
longer willing to take the risk of becoming a doctor. In order to control these costs and 
avoid shortages, especially in rural areas, I urge you and your fellow Representatives to 
pass House Bill No. 472.

cc: Interior Delegation 
House HESS Committee
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Charles E. Holyfield 
P. 0. Box 10789 

Fairbanks, Alaska 99710

Representative Tom Anderson
Room 432
State Capitol
Juneau, AK 99801-1182

RE; House Bill No. 472 - Medical TORT Bill

Dear Representative Anderson;
I would like to voice support of HB-472, Medical TORT Reform as a way to continue 
premium healthcare in Alaska. By capping the potentially huge judgments in 
professional liability cases, the cost of healthcare can be maintained at a less expensive 
level for the public, physicians would be more readily available, and more high-risk 
procedures could be available to tbose requiring them.
JIB 472 does not limit any economic damages, such as, past and future medical expenses, 
loss of earnings, or cost of domestic services, but rather, limits the non-economic 
damages to one quarter of a million dollars.
Please support this bill and help Alaska’s healthcare future.
Sincerely,

Charles E. HolytTe!

Cc; Interior Delegation 
House Judiciary
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Sheryl B arnett 
1 0 2 7  N oel Drive 
F airban ks, AK 9 9 7 1 2

M arch 1, 2 0 0 4

R ep resen ta tiv e  Tom A n derson
Room  4 3 2
S ta te  C apitol
Ju n eau , AK 9 9 8 0 1 -1 1 8 2

RE: H ou se Bill No. 4 7 2  -  M edical TORT Bill

D ear R ep resen ta tiv e  A nderson ,

I am  writing you in su pport o f  H ou se Bill 4 7 2 . 1 h av e  lived in Interior 
A la sk a  fo r 2 5  y e a r s  an d  h av e  a lw a y s  ap p rec ia ted  having a c c e s s  to 
skilled  health  c a re  in my “h om e tow n.” But recently; I, like o th ers in 
th is com m unity h a v e  b eco m e a w a re  o f p h y sic ian s being fo rced  to  
limit their p ractice  or retire early  or ev en  w o rse  m ove to other s ta te s  
w h ere  their liability prem ium s a re  m ore a ffo rd ab le  an d  stab le . I 
reco g n ize  th is a s  a  se r io u s  th reat to  my a c c e s s  to  h ealth care . 
B e c a u se  o f  th is th reat I am  writing in support o f  your introduction o f 
H ou se Bill 4 7 2  and I urge th e  H ou se and S e n a te  to  support the 
M edical Tort Bill.

Sheryl B arnett

C c: Interior D elegation, H ou se HESS Com m ittee
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Rodney Perdue 
1422 Kent Court 

Fairbanks, A laska

February 27 , 2004

Representative Tom  Anderson
Room  432
State Capitol
Juneau, A K  99801-1182

R E : House B i ll No- 4 7 2 -M e d ic a l T O R T  B ill

Dear- Representative And Tson:

I  am writing in response to the current situation with healthcare in Alaska, specifically 
with respect to A laska’ s medical liability system.

I  think that this situation is approaching the state o f  being a crisis because i f  le ft as is, it 
w ill cause a shortage o f  quality healthcare providers. This is a statewide problem and 
needs to have a statewide so lu tion He rising costs o f  medical insurance w ill make it 
unfeasible fo r many to continue in the fie ld  o f  practice that they arc currently in.

1 urge the Senate to pass S B 3 19 and I  also urge the House to enact sim ilar legislation.

Sincerely,

Vcc; Interior Delegation 
House Judiciary
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Sandra Larson 
2537 Talkeetna 

Fairbanks, Alaska 99709

February 27, 2004

Representative Tom Anderson
Room 432
State Capitol
Juneau, AK 99801-1182

RE; House Bill No. 472 - Medical TORT Bill

Dear Representative Anderson:

X am writing to you about the current situation with 
healthcare in Alaska, and Alaska's medical liability system.

The frivolous lawsuits that are commonplace today are 
endangering the availability of healthcare in the future. 
Liability insurers are leaving the market or raising the 
rates to astronomical levels.

Patients are paying escalating costs that are generated by 
our nation's dysfunctional medical liability system. The 
cost of liability insurance for physicians continues to 
escalate which causes physicians to limit services, retire 
early or move to other states where liability premiums are 
more stable. The continued availability of adequate medical 
care depends directly on the availability of adequate 
insurance coverage.

I urge the Senate to pass SB319 and I also urge the House to 
enact similar legislation.

c c :  I n t e r i o r  D e l e g a t i o n
House J u d i c i a r y
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E l iz a b e th  W o o d y a r d  
1 0 7 0  E l l e s m e r e  

F a i r b a n k s ,  A l a s k a  9 9 7 0 9

F e b r u a r y  2 7 ,  2 0 0 4

R e p r e s e n t a t i v e  T o m  A n d e r s o n
R o o m  4 3 2
S t a t e  C ap i to l
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

RE: House Bill No. 472 -  Medical TORT Bill

D e a r  R e p r e s e n t a t i v e  A n d e r s o n :

I a m  writing in o r d e r  t o  v o ic e  m y  o p in io n  a b o u t  t h e  c u r r e n t  s i tu a t io n  with 
h e a l t h c a r e  In A la s k a ,  sp e c if ic a l ly  with r e s p e c t  to  A l a s k a ’s  m e d ic a l  liability s y s t e m .

P a t i e n t s  a r e  p a y in g  e s c a l a t i n g  c o s t s  t h a t  a r e  g e n e r a t e d  b y  o u r  n a t io n 's  
d y s f u n c t io n a l  m e d ic a l  liability s y s t e m .  T h e  c o s t  o f  liability i n s u r a n c e  fo r  
p h y s i c i a n s  c o n t i n u e s  to  e s c a l a t e  w h ich  c a u s e s  p h y s i c i a n s  to  limit s e r v ic e s ,  re t i re  
e a r ly  o r  m o v e  to  o t h e r  s t a t e s  w h e r e  liability p r e m i u m s  a r e  m o r e  s ta b le .

T h e  f r iv o lo u s  l a w s u i t s  t h a t  a r e  c o m m o n p l a c e  t o d a y  a r e  e n d a n g e r i n g  t h e  
ava ilab ility  o f  h e a l t h c a r e  in t h e  fu tu re .

I u r g e  t h e  S e n a t e  to  p a s s  S B 3 1 9  a n d  I a l s o  u r g e  t h e  H o u s e  to  e n a c t  s im i la r  
leg is la t io n .

S in c e re ly ,

cc: Interior Delegation
House Judiciary
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D eb ra  Hall
959  W indflow er L an e  
F a irb an k s , AK 9 9 7 1 2

M arch  1, 2004

R e p re se n ta tiv e  T o m  A n d erso n
R oom  432
S ta te  C apitol
Ju n eau , AK 9 9 8 0 1 -1 1 8 2

RE: H o u se  Bill N o. 4 7 2  -  M edical TO R T Bill

D ea r R e p re se n ta tiv e  A n d erso n ,

I am  w ritin g  you in su p p o r t  of H o u se  Bill 4 7 2 . 1 h av e  lived  in 
In te r io r  A laska  fo r  25  y e a rs  an d  h av e  a lw ay s a p p re c ia te d  
h av ing  a c c e s s  to  sk illed  h e a lth  c a re  in m y “hom e to w n .” B ut 
re c e n tly ; I, like o th e rs  in th is  com m unity  h a v e  b eco m e a w a re  of 
p h y sic ian s  b e in g  fo rc ed  to  lim it th e ir  p ra c tic e  o r  r e t i r e  e a r ly  o r  
ev en  w o rse  m ove to o th e r  s ta te s  w h ere  th e ir  liab ility  p rem iu m s 
a re  m o re  a ffo rd ab le  and  s ta b le . I re c o g n iz e  th is  a s  a  s e r io u s  
th re a t  to  m y  a c c e s s  to  h e a lth c a re . B e c a u se  of th is th re a t  I am  
w riting  in su p p o rt o f y o u r in tro d u c tio n  of H o u se  Bill 472  and  I 
u rge  th e  H o u se  and S e n a te  to su p p o rt th e  M edical T o r t  Bill.

S in ce re ly ,

D eb ra  Hall

Cc: In te r io r  D elegation , H o u se  HESS C o m m ittee
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A l a s k a  N a t iv e  T r i b a l  H e a l t h  c o n s o r t i u m
A d m in is tra tiv e  O ffices  4141 A m bassado r D rive

A nchorage, A lask a  99508 
T elephone: 907-729-1900  
F acsim ile : 907-729-1901

Sent via facsimile: (907) 465-6592 

March 2, 2004

The Honorable Lesil McGuire 
Alaska House of Representatives 
State Capitol, Room 118 
Juneau, AK 99801-1182

Dear Representative McGuire:

Re: Opposing the S100 m illion “Plan B” M edicaid Program Reductions Proposed by
the House Finance Com m ittee’s H ealth and Social Services Subcomm ittee

I write to urge you to oppose the ‘‘Plan B" reductions to the Alaska Medicaid Program recently proposed 
by the Health and Social Services Subcommittee of the House Finance Committee.

These proposed reductions would significantly impact Alaskans most in need—seniors, those with 
mental illness, developmental disabilities, and low-income adults. The reductions would:

• Eliminate dental services for 5,400 people;
♦ Eliminate speech and hearing therapy for 1,200 individuals;
• Eliminate eye glasses and other vision services for 12,000 people;
♦ Reduce access for 31,000 Medicaid patients by cutting rates to physicians by 10%;
o Reduce rates to hospitals by 10%, significantly hurting the sustainability of all of Alaska’s

hospitals, particularly the small rural hospitals; and
* Reduce pharmacy rates to 85% of the Average Wholesale Price, down from the current 95% 

level, hurting the ability of Alaska health providers to provide reasonably-priced pharmaceutical 
drugs to those Alaskans with the greatest need and least ability to pay.

Moreover, because the federal government in all cases pays at least a 50% match for State Medicaid 
expenditures, and pays up to 100% of Medicaid expenditures in many cases, the overall economic 
im pact to the State can reasonably be calculated to be in excess o f  S250 m illion, including a loss o f  
at least $150 million in federal binds com ing into Alaska.

In conclusion, the proposed $100 million "Plan B" Medicaid cut will hurt not only those Alaskans who 
are most in need, it will also have a potentially disastrous effect on Alaska’s economy,

Sincerely,

uuii rwcKtiicvaiuu
Chairman/President



March 2, 2004

C e r t a i n  m e m b e r s  o f  t h e  l e g i s l a t u r e  s e e m e d  p o i s e d  t o  g iv e  t h e  i n s u r a n c e  in d u s t r y ,  a n d  
o u r  h ig h  a n d  m ig h ty  b r o t h e r s  a n d  s i s t e r s  in t h e  m e d i c a l  p r o f e s s i o n ,  y e t  a n o t h e r  h u g e  gift 
a t  t h e  e x p e n s e  o f  o r d i n a r y  A l a s k a n s .  W h y ?  N i n e t y - e i g h t  t h o u s a n d  A m e r i c a n s  d ie  
e v e r y  y e a r  f ro m  m e d i c a l  e r r o r s  in h o s p i t a l s . 1

If t h i s  w a s  t h e  a v i a t i o n  i n d u s t r y ,  killing w h a t  a m o u n t s  to  a  c o u p l e  o f  j u m b o  j e t s  full of  
p e o p l e  a  w e e k ,  A m e r i c a  w o u l d  d o  s o m e t h i n g  a b o u t  it. T h o s e  p l a n e s  w o u l d  b e  
g r o u n d e d ,  i n v e s t i g a t i o n s  w o u l d  b e  l a u n c h e d ,  i n g e n u i t y  w o u l d  b e  b r o u g h t  t o  b e a r  a n d  
t h e  p r o b l e m  w o u l d  b e  s o l v e d  o r  m i t i g a t e d .  I n s t e a d ,  t h e  a n s w e r  o f  s o m e  in t h e  
l e g i s l a t u r e ,  a s  r e f l e c t e d  in S B  3 1 9  a n d  H B  4 7 2 ,  is  to  f u r t h e r  i m m u n i z e  t h o s e  a t  t h e  h e l m  
o f  th i s  u n m i t i g a t e d  d i s a s t e r  a n d  to  f u r t h e r  e n s u r e  t h a t  t h e  f e w  c h e c k s  a n d  b a l a n c e s  t h a t  
n o w  e x i s t  will b e  f u r t h e r  w e a k e n e d  a n d  d i s p l a c e d .

A c c u r a t e  r e c o r d s  a r e  n o t  k e p t  o n  t h e s e  m a t t e r s ,  b u t  I p a y  p r e t t y  c l o s e  a t t e n t i o n .  B y  m y  
c o u n t ,  in t h e  h i s to r y  o f  t h e  s t a t e  a n d  te r r i to ry  o f  A l a s k a ,  t h e r e  h a v e  b e e n  s o m e t h i n g  o n  
t h e  o r d e r  o f  f i f te e n  ju r y  v e r d i c t s  in f a v o r  o f  p la in t i f f s  in m e d i c a l  n e g l i g e n c e  c a s e s . 2 
T h a t ’s  all. M a n y  o f  t h e s e  v e r d i c t s ,  like o n e  I a c q u i r e d  a  f e w  y e a r s  a g o ,  w e r e  P y r r h ic  
v ic to r i e s .  T h e  r e c o v e r i e s  w e r e  re la t iv e ly  in s ig n i f ic a n t .  T h i s  is a p p a r e n t l y  t h e  “c r i s i s ’’ t h a t  
m o t i v a t e s  c e r t a i n  m e m b e r s  o f  t h e  l e g i s l a t u r e  to  s t r ip  A l a s k a n s  o f  t h e i r  r ig h t  t o  p l a c e  th e i r  
c l a i m s  b e f o r e  a  ju ry  f o r  its e v a l u a t i o n  o f  t h e i r  d a m a g e s .

T h i s  l e g i s la t i o n  is  n o t  j u s t  b a d  p u b l i c  p o licy ,  in l igh t  o f  e x i s t i n g  m e d i c a l  a n d  l e g a l  rea l i ty ,  
it is  a n  e m b a r r a s s m e n t .

V e ry  tru ly  y o u r s ,

L A W  O F F I C E S  O F  
M IC H A E L  J .  S C H N E I D E R ,  P .C .

M ic h a e l  J .  S c h n e i d e r

To: Members of the House Judiciary Committee

14 0 %  of A m e r i c a n s ,  in g e n e r a l ,  a n d  a  th i rd  o f  d o c t o r s  s a y  t h a t  t h e y  o r  th e i r  fam ily  
m e m b e r s  h a v e  b e e n  t h e  v ic t im s  o f  a  p r e v e n t a b l e  m e d i c a l  e r r o r .  1 0 %  o f  d o c t o r s  s a y  
t h a t  a  f a m ily  m e m b e r  h a s  d i e d  a s  a  c o n s e q u e n c e  o f  m e d i c a l  n e g l i g e n c e .  N ew  E ngland  
Journal o f  M edicine, D e c e m b e r  1 2 ,  2 0 0 2 .

2M e d ic a l  n e g l i g e n c e  c a s e s  b r o a d l y  d e f i n e d ,  e . g .  n u r s i n g  m a l p r a c t i c e ,  d e n t a l  
m a l p r a c t i c e ,  e tc .
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A A R P  A la sk a

March 11, 2004

The Honorable Lesil McGuire. Chair 
House Judiciary Committee 
Alaska State Capitol, Room 118 
Juneau, Alaska 99801-1182

RE: HB 472 (Anderson)— Oppose Unless Amended

Dear Chair McGuire:

On behalf o f the AAR? members in Alaska, we ask that you and your colleagues on the 
House Judiciary Committee oppose HB 472, authored by your Committee Vice-Chair 
Representative Tom Anderson and co-sponsored by Representative Bud Fate, unless it is 
amended.

The issue o f medical malpractice is often perceived as a battle between trial lawyers and 
insurance companies and physicians. We think it is also important to consider the victim 
o f malpractice as well as the ultimate goal of medical e rro r reduction.

AARP believes that state legislatures should not place limits on the amount of punitive 
damages or on joint and several liability, or unreasonable limits on damage awards for 
pain and suffering. We believe that a cap of $250,000 is, on its face, unreasonable.

For a cap to be reasonable, it would:
• Start at a level based on current conditions, not the arbitrary S250.000 figure 

chosen in California some 20 years ago,
• Provide flexibility for different types of cases,
• Include exceptions for egregious cases,
• Be indexed for inflation, and
• Be tied to other reforms, including mandatory error reporting and prompt payment 

requirements.

Wc oppose caps on punitive damages because these awards are relatively rare and 
generally imposed only in the most egregious cases, and thus are not a significant factor 
in malpractice premium problems.

3601 C street. Suite 1420 (Anchorage, AK 99S03 1 907-341-2277 1907-341-2270 fax 11-877-434-7598 TTT 
James G. Parkel, President | William D. Novelll, Executive Director and CEO | www.aarp.org

http://www.aarp.org
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I t’s not just physicians who need malpractice reform. Consumers injured by medical 
errors are also served badly by the tort system, and real reform requires going beyond the 
doctor vs. lawyer debate.

The tort system does a poor job o f compensating people injured by medical errors. It is 
slow, expensive, and most injured people get nothing at all. The tort system also 
encourages providers to cover up mistakes in order to avoid lawsuits, rafher than report 
errors in order to learn how to prevent them in the future.

W e need to move beyond the debate over caps. Proposals to set unreasonable limits on 
pain and suffering awards do not help injured people get compensation or reduce errors. 
In fact, such caps can make it even harder for people who are injured to get fair 
compensation. AARP believes they are also unfair to older people with limited income 
potential who thus get little in economic damages.

Real reform  should lead to fair compensation and error reduction. The Institute of 
Medicine (IOM) has proposed demonstration projects to test reform designed to fix what 
is broken for consumers. IOM has proposed testing non-judicial, no-fault alternatives to 
the tort system for medical em us (but not for other types o f harm to patients, such as 
nursing home negligence). These alternatives could foster fair compensation and error 
reduction—what we believe should be the goals of consumer-oriented reform.

Under the J.OM proposal, people with legitimate cases o f medical injury could be 
identified and compensated appropriately. Payments would be based on “avoidability” of 
errors rather than “negligence.” Amounts would be preset in schedules for specific 
categories of errors, which would provide reasonable limits that may help stabilize 
malpractice premiums. Health providers would have to report errors and make payments 
promptly, which would help injured people get fair compensation.

E rrors could be reduced so fewer people would be injured. By requiring providers to 
report errors, the IOM claims that experts would be able to analyze system-wide errors 
and find ways to prevent them. The result would be a system in which patient safety is 
continually improved. With fewer errors, the cost o f compensating injured people could 
decline.

We assume that reducing medical errors is in the best interest o f all Alaskans and is the 
real intent of Representative Anderson and HB 472. We encourage you and your 
colleagues o q  the House Judiciary Committee to amend HB 472 to reflect the 
recommendations of the Institute o f Medicine. Fair compensation and error reduction— 
AAR? thinks we can all live with that.
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Should you have any questions about our position, please feel free to contact Marie 
Darlin (907-586-3637), Coordinator o f the AARP Capital City Task Force, Patrick Luby 
(907-762-3314), Legislative Representative, or me (907-245-5259.

Thank you for your consideration.

Marguerite Stetson
AARP State Coordinator for Advocacy 
3009 Northwood Street 
Anchorage, AK 99517-1S71 
907-245-5259 (voice)
907-245-5279 (fax) 
ffmas@aurora.uaf.edu

CC: Vice-Chair Tom Anderson
Representative Jim Holm 
Representative Dan Ogg 
Representative Ralph Samuels 
Representative Les Gara 
Representative Max Gruenberg 

■ Representative Bud Fate • 
Marie Darlin 
Patrick Luby

Sincerely,

mailto:ffmas@aurora.uaf.edu


[Fwd: House Bill 472]

Subject: [Fwd: House Bill 472]
Date: Mon, 01 Mar 2004 17:40:35 -0900

From : Mike Hawker <Representative_Mike_Hawker@Legis.state.ak.us>
O rganization: Alaska State Legislature

To: Representative Lesil McGuire <Representative_Lesil_McGuire@iegis.state.ak.us>, 
Representative Tom Anderson <Representative_Tom_Anderson@legis.state.ak.us>, 
Representative Dan Ogg <Representative_Dan_Ogg@legis.state.ak.us>, 
Representative Jim Holm <Representative_Jim_Holm@legis.state.ak.us>, 
Representative Ralph Samuels <Representative_Ralph_Samuels@legis.state.ak.us>, 
Representative Les Gara <Representative_Les_Gara@legis.state.ak.us>, 
Representative Max Gruenberg <Representative_Max_Gruenberg@legis.state.ak.us>

Representative Hawker:

As a  resident of your district, I am writing you today about H ouse Bill 472 and its corresponding Senate  
Legislation seeking to limit non-economic loss com pensation to victims of medical malpractice to $250,000. The 
sup p o sed  justification is excessive  verdicts/settlements causing insurers to c e a s e  doing business in Alaska and 
indirectly making it harder  to attract good physicians to our State. While I am  unable to com m ent on what facts of a  
specific c a s e  that would p ersu ad e  a  jury to award more than $250,000 and do not even practice in the area  of 
medical malpractice, I can  say  that the purported justification d o es  not m ake  sen se .  There is nothing to indicate that 
the current recovery limits a re  inadequate  or abused .

Awards of non-economic loss of g reater than $250,000 a re  newsworthy events. Both defense  and plaintiff lawyers 
are  anxious to learn of th e se  trials for purposes of evaluating c a se s .  Similarly, so  is the media, The sa m e  principles 
hold true for se ttlements without trial. I have not heard and  question that there are  exam ples of "runaway juries" in 
Alaska. With only a  handful of insurers, the Legislature should be  provided with verifiable facts. The truth of the 
matter is that lawyers for accident victims are  constantly reminded that Alaska juries have becom e "conservative" in 
their d a m a g e  awards. At the s a m e  time, insurer income h as  been  more adversely impacted by the dep ressed  state 
of investment m arkets than by jury verdicts.

In 1997, the Legislature promulgated com prehensive Tort Reform legislation, If there is truth to the conservative 
nature of Alaska juries, then it appears  that the Tort Reform effort is working and  there is no showing to further limit 
the rights of malpractice victims. On a Federal level, C ongress  h as  considered and rejected a  similar cap. Again, 
the insurers were unable to dem onstrate  an income crisis related to jury verdicts.

If there  is no crisis, what is prompting the push for legislation. I suspect  the insurance and  medical professions are 
like any business  seeking  to reduce costs  in order to maximize profits. With policies having already been  sold, 
reducing the risk potentially reduces cos ts  and  increases  profits and  nothing to increase the availability of coverage 
or to prevent medical malpractice.
While there is nothing wrong with a business  being a  profit maximizer, it is wrong for a  highly paid profession to 
proclaim a crisis when one  d o es  not exist. Doing so  is simply an exercise in fearmongering.

From a  public policy standpoint the proposed  legislation se rv es  only to limit the recovery of the m ost egregious of 
accident victims and  undermine the jury system. I would encourage  you to do all you can  to prevent p a s sa g e  of this 
legislation.
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[Fwd: HB 472]

Subject: [Fwd: I1B 472]
Date: Mon, 01 Mar 2004 17:41:55 -0900

From : Mike Hawker <Representative_Mike_Hawker@Legis.state.ak.us>
O rganization : Alaska State Legislature

To: Representative Lesil McGuire <Representative_Lesil_McGuire@legis.state.ak.us>, 
Representative Tom Anderson <Representative_Tom_Anderson@legis.state.ak.us>, 
Representative Dan Ogg <Representative_Dan_Ogg@legis.state.ak.us>, 
Representative Jim Holm <Representative_Jim_Holm@legis.state.ak.us>, 
Representative Ralph Samuels <Representative_Ralph_Samuels@legis.state.ak.us>, 
Representative Les Gara <Representative_Les_Gara@legis.state.ak.us>, 
Representative Max Gruenberg <Representative_Max_Gruenberg@legis.state.ak.us>

From : "Jeff Friedman" <jfriedman@frwusa.com>
To: <Representative_mike_hawker@legis.state.ak.us>

1) Before reversing the Marsingill and Korman cases. I th ink you should read them, (disclosure: Our 
office is involved in the Marsingill retrial coming up this year) These cases take a common sense 
approach and allow the jury  to use a reasonable person standard. The question is not what battling 
experts say should have happened, but what a reasonable person would have understood and done in 
those circumstances. 2) why are health care professionals given a  break that other defendants don't 
have? Subsection d says they only have to pay a maximum of $250,000 in non-economic damages. 
Other defendants may be required to pay more than that am ount in non-economic damages. 3) AS 
09.55.556 (d) is a new section that is troubling. In Marsingill. the patient called the octor on the 
phone. The doctor recomended going to the ER. but then told her things that would reasonably lead her 
to believe th a t going to the ER was not necessary. This mixed message is the basis for her claim. A 
physician should not be able to avoid liability' by starting all phone conversations with "you should come 
to my office" and then preceding to give additional advice that undercuts the first statement, i think a 
jury should be trusted to decide whether the doctor's advice was negligent. 4) Then there is the final 
question as to whether there is even a malpractice crisis that needs to be addressed. In states where the 
legislature has put people under oath, no one has been willing to testify that there is a shortage of 
doctors or that high premiums are forcing doctors out of the state or the practice of medicine. In 
addition, insurance executives have testified under oath that capping damages does not have an effect 
on premiums. I'm working on getting you a copy of that testimony, but Sen. French should have it 
already from my partner, Jeff Rubin. Thanks for listening. Jeff

I nf I     3/2/2004 S:29 AM
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[Fwd: Quotes from Insurance Company executives]

Subject: [Fwd: Quotes from  Insurance C om pany executives]
Date: Mon, 01 M ar 2004 17:43:05 -0900

F rom : Mike Hawker <Representative_Mike_Hawker@Legis.state.ak.us>
O rganization : Alaska State Legislature

To: Representative Lesil McGuire <Representative_Lesil_McGuire@legis.state.ak.us>, 
Representative Tom Anderson <Representative_Tom_Anderson@Iegis.state.ak.us>, 
Representative Dan Ogg <Representative_Dan_Ogg@legis.state.ak.us>, 
Representative Jim Holm <Representative_Jim_Holm@legis.state.ak.us>, 
Representative Ralph Samuels <Representative_Ralph_Samuels@ legis.state.ak.us>, 
Representative Les Gara <Representative_Les_Gara@legis.state.ak.us>, 
Representative Max Gruenberg <Representative_Max_Gruenberg@ legis.state.ak.us>

Original Message
Subject: Quotes from Insurance Company executives 

Date: Mon, 1 Mar 2004 12:22:56 -0900 
From : "Jeff Friedman" <jfriedman@frwusa.com>

To: <Representative_mike_hawker@legis.state.ak.us>
CC: <Representative_tom_Anderson@legis.state.ak.us>,<Representative_les_gara@legis.state.ak.us>

Mike, Regarding HB 472, there is little if any credible evidence to support the claims that malpractice litigation is a  
significant driver of health care  costs. It is my understanding that when insurance industry executives were put 
under oath by the Florida legislature last year, they admitted that the rate inc reases  they w ere  passing  on to doctors, 
were the result, by and large, not of judgm ents or settlements, but of their own investment failures. Other insurance 
executives and pushers  of "tort reform" including caps  on non-economic d am ag es  have  repeatedly admitted that 
such  cap s  will not result in lower insurance rates for doctors: I d o n 't  like to h e a r  i n s u ra n c e - c o m p a n y  e x e c u t iv e s  
s a y  it 's th e  tort  s y s te m  - it 's  se lf  inflicted."

-D onald  J. Zuk, chief executive of Scpie Holdings Inc., a  leading malpractice insurer in California, Wall 
Street Journal, Ju n e  24, 2002.

"No re s p o n s ib le  in s u re r  can  c u t  its r a te s  after  a [m edical m a lp ra c t ic e  tort  're form ']  bill p a s s e s . "

-B o b  White, President of First Professional Insurance Company, the largest medical malpractice 
insurer in Florida, talking about a  proposed  $250,C 00 cap  in the January  29, 2003 Palm Beach Post.

"I d o n 't  th in k  we w ou ld  a rg u e  th a t  the  p re m iu m s  a re  likely to  go  d o w n . W e be lieve  it will h av e  th e  e ffect of 
red u c in g  th e  in c r e a s e s  in the  fu ture . A nd o n e  of the  r e a s o n s  the  p r e m iu m s  w o n ' t  go  d o w n  is th a t  e v e n  if 
n o n e c o n o m ic  d a m a g e s  a re  c a p p e d ,  t h e  l o s s e s  for e c o n o m ic  loss ,  m ed ica l  e x p e n s e s ,  fo r  e xam ple ,  a re  still in 
th is  c u r re n t  e n v i ro n m e n t  e sc a la t in g  at, m ed ica l  inflation is ru n n in g  in th e  d o u b le  d ig its .  I fo rg e t  exactly  w h a t  
it w a s  la s t  year. S o  e v e n  if you  w ere  to  c a p  n o n e c o n o m ic  d a m a g e s ,  th e  e c o n o m ic  d a m a g e s  will still c a u s e  
a cc e le ra t io n  in th e  p re m iu m s .  S o  it w o u ld  n o t  go  d o w n , I w an t  to clarify if I m i s s p o k e  a n d  sa id  I th o u g h t  the  
p re m iu m s  w o u ld  g o  dow n."

-Cliff W ebster, representing the Washington State Medical Association 2 Chairman of the Washington 
Liability Reform Coalition, testifying before the W ashington State Legislature, H ouse  Judiciary 
Committee, Feb. 21, 2003.

" In su re rs  n e v e r  p ro m is e d  tha t  tor t  reform  w ou ld  a c h ie v e  sp ec if ic  p re m iu m  sav in g s . . ."

( -F rom  a p ress  re lease  published March 13, 2002, by the American Insurance Association (AIA).

"[M]any to r t  reform a d v o c a t e s  d o  n o t  c o n te n d  tha t  res tr ic t ing  litigation will low er  in s u r a n c e  ra te s ,  a n d  'I've
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[Fwd: Quotes from Insurance Company executives]

n e v e r  s a id  tha t  in 30 y e a rs ." ’

-Victor Schwartz, General Counsel of the American Tort Reform Associ'atio-', a s  parap h rased  and 
f  quoted  in "Tort Reforms Don’t Cut Liability Rates, Study Says," published in B usiness Insurance July

19, 1999.

"We w o u ld n ' t  tell you  o r  a n y o n e  tha t  t h e  r e a s o n  to  p a s s  to r t  refo rm  w ou ld  b e  to  r e d u c e  in s u ra n c e  ra tes ."

-S h e rm a n  Joyce, President of the American Tort Reform Association, a s  quoted in "Study Finds No 
Link Between Tort Reforms and Insurance Rates," Liability W eek, July 19 ,1999 .

" In su ra n c e  w a s  c h e a p e r  in the  1990s b e c a u s e  in s u ra n c e  c o m p a n ie s  knew  tha t  th e y  c o u ld  ta k e  a  d o c to r 's  
p rem iu m  a n d  in v e s t  it, a n d  $50,000 w o u ld  b e  w orth  $200,000 five y e a rs  la ter  w h e n  the  cla im  c a m e  in. An 
in s u r a n c e  c o m p a n y  to d a y  c a n 't  d o  tha t."

-Victor Schwartz, general counsel to the American Tort Reform Association, "Dose of Legality,"
Honolulu Star-Bulletin, April 20, 2003.

"While MICRA w a s  th e  leg is la tu re 's  a t te m p t  a t  rem ed y in g  th e  m ed ica l  m a lp rac t ice  c r is is  in California in 
1975, it d id  no t  su b s ta n t ia l ly  r e d u c e  t h e  re lative  risk  of m ed ica l  m a lp ra c t ic e  in s u ra n c e  in California."

- J a m e s  Robertson, Assistant Vice President and  Associate  Actuary, SCI PIE Indemnity Company 
(California's second  largest medical malpractice insurer), in written testimony responding to a  question 
from an administrative law jugdge who is overseeing a  c a s e  in which SCIPIE h as  requested  a  15.6 % 
rate hike. April 30, 2003
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Subject:
D ate:

From :
To:
CC:

Mike,

Regarding HB 472, there  is little if any credible evidence to support the claims that malpractice litigation is a 
significant driver of health care  costs . It is my understanding that when insurance industry executives were put 
under oath by the Florida legislature last year, they admitted that the rate increases they were passing  on to doctors, 
were the result, by a n d  large, not of judgm ents or se ttlem ents, but of their own investment failures. Other insurance 
executives and  pushers  of "tort reform" including c ap s  on non-economic d am ag e s  have  repeatedly admitted that 
such  caps  will not result in lower insurance rates for doctors:

I d o n ' t  like to  h e a r  in s u ra n c e - c o m p a n y  e x e c u t iv e s  s a y  it 's th e  to rt  s y s te m  - it 's  se lf  inflicted."

-D onald  J. Zuk, chief executive of Scpie Holdings Inc., a  leading malpractice insurer in California, Wall 
Street Journal, Ju n e  24, 2002.

"No re s p o n s ib le  in s u re r  c a n  c u t  i ts  r a te s  after  a [m edical m a lp ra c t ic e  tort  'reform '] bill p a s s e s . "

-B ob  White, President of First Professional Insurance Company, the largest medical malpractice 
insurer in Florida, talking about a  proposed  $250,000 cap  in the January  29, 2003 Palm Beach Post.

"I d o n ' t  th ink  we w o u ld  a rg u e  th a t  th e  p re m iu m s  a re  likely to  g o  do w n . We be lieve  it will h av e  th e  e ffect of 
r e d u c in g  th e  in c r e a s e s  in th e  fu ture . And on e  of the  r e a s o n s  th e  p re m iu m s  w o n 't  g o  d o w n  is th a t  e ven  if 
n o n e c o n o m ic  d a m a g e s  a re  c a p p e d ,  th e  l o s s e s  for e c o n o m ic  loss ,  m ed ica l  e x p e n s e s ,  fo r  exam p le ,  a re  still in 
th is  c u r re n t  e n v i ro n m e n t  e sc a la t in g  at, m ed ica l  inflation is ru n n in g  in the  d o u b le  d ig its .  I fo rge t  exactly  w hat 
it w a s  la s t  year. S o  e ve n  if you  w e re  to c a p  n o n e c o n o m ic  d a m a g e s ,  th e  e c o n o m ic  d a m a g e s  will still c a u s e  
a cc e le ra t io n  in the  p re m iu m s .  S o  it w o u ld  no t  g o  d o w n , I w an t  to clarify if I m is s p o k e  a n d  sa id  I th o u g h t  the  
p re m iu m s  w o u ld  g o  dow n ."

-Cliff W ebster, representing the Washington State  Medical Association & Chairman of the Washington 
Liability Reform Coalition, testifying Defore the Washington State  Legislature, H ouse  Judiciary 
Committee, Feb. 21, 2003.

" In su re rs  n e v e r  p ro m is e d  th a t  to r t  refo rm  w ould  a c h ie v e  spec if ic  p rem iu m  sav in g s . . ."

-F rom  a p ress  release  published March 13, 2002, by the American Insurance Association (AIA).

"[M]any tort  reform  a d v o c a te s  d o  n o t  c o n te n d  th a t  res tr ic t in g  litigation will lower in s u ra n c e  ra tes ,  a n d  'I've 
n e v e r  sa id  th a t  in 30 years . '"

-Victor Schwartz, General Counsel of the American Tort Reform Association, a s  paraphrased  and 
quoted in "Tort Reforms Don't Cut Liability Rates, Study Says," published in Business Insurance July 
19 ,1999.

"We w o u ld n ' t  tell y o u  o r  a n y o n e  th a t  th e  re a so n  to  p a s s  tort reform  w ou ld  b e  to  r e d u c e  in s u r a n c e  rates ."

-S h e rm a n  Joyce, President of the American Tort Reform Association, a s  quoted in "Study Finds No 
Link Between Tort Reforms and  Insurance Rates," Liability W eek, July 19 ,1999.

" In su ra n c e  w a s  c h e a p e r  in th e  1990s b e c a u s e  in s u ra n c e  c o m p a n ie s  knew  th a t  they  cou ld  take  a d o c to r 's  
p rem iu m  a n d  in v es t  it, a n d  $50,000 w o u ld  be  w o r th  $200,000 five y e a rs  later w hen  th e  claim  c a m e  in. An 
in s u r a n c e  c o m p a n y  to d a y  c a n 't  do  that."

Quotes from  Insurance  C om pany executives 
Mon, 1 Mar 2004 12:22:56 -0900 
"Jeff Friedman" <jfriedman@ frwusa.com> 
<Representative_mike_hawker@legis.state.ak.us> 
<Representative_tom_Anderson @legis.state.ak.us>, 
<Representative_les_gara@legis.state.ak.us>,
<Representative_lesil_mcguire@legis.state.ak.us>, <Senator_con_bunde@ legis.state.ak/up
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Quotes from Insurance Company executives

-Victor Schwartz, general counsel to the American Tort Reform Association, "Dose of Legality," 
Honolulu Star-Bulletin, April 20, 2003.

"While MICRA w a s  th e  le g is la tu re 's  a t t e m p t  a t  rem ed y in g  th e  m ed ica l  m a lp ra c t ic e  c r is is  in California in 
1975, it did n o t  su b s ta n t ia l ly  r e d u c e  th e  relative  r isk  of m ed ica l  m a lp ra c t ic e  i n s u r a n c e  in California."

- J a m e s  Robertson, Assistant Vice President and  Associate Actuary, SCIPIE Indemnity Company 
(California's seco n d  largest medical malpractice insurer), in written testimony responding to a  question 
from an administrative law jugdge who is overseeing a  c a s e  in which SCIPIE has  requested  a  15.6 % 
rate hike. April 3 0 ,2 0 0 3
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A n c h o r a g e  D a ily  N e w s

P a t i e n t  P o w e r
N a t i o n a l  g r o u p s  a n d  A l a s k a  w a t c h d o g s  e n c o u r a g e  c o n s u m e r s  t o  q u e s t i o n  h e a l t h  c a r e  
p r o v i d e r s

By ANN POTEMPA 
A n c h o r a g e  Daily N ew s
(Published: March 2, 2004)

NEXT TIME YOU PAY A VISIT TO YOUR DOCTOR, a s k  q u e s t io n s .

H e re 's  o n e  to  s t a r t  w i th :  "Did y o u  w a s h  y o u r  h a n d s ? ”

P a t i e n t s  m a y  t a k e  it fo r  g r a n t e d  t h a t  d o c to r s  a n d  n u r s e s  h e a d  to  t h e  s in k  b e fo re  e a c h  e x a m ,  b u t  
local h o s p i ta l s  a d m i t  s o m e  of t h e i r  e m p lo y e e s  d o n ' t .  At o n e ,  a  s t u d y  s h o w e d  t h a t  a b o u t  a th i rd  of 
t h e  s t a f f  w a s n ' t  w a s h in g  up.

T h is  n e w  a p p r o a c h  is a  h e a l th y  s e l f - d e f e n s e  fo r  p a t i e n t s .  I t ' s  a  sh i f t  a w a y  f ro m  a u to m a t i c a l ly  
t r u s t in g  t h a t  t h e  fo lks in s c r u b s  a n d  s t e t h o s c o p e s  a lw a y s  d o  th e  r ig h t  th in g .  This  y e a r ,  a  n a t io n a l  
h o sp i ta l  a c c r e d i t a t i o n  a g e n c y  g a v e  c o n s u m e r s  s o m e  m u s c le  by  c re a t in g  s e v e n  N a tio n a l  P a t i e n t  
S a f e t y  G o a ls  t h a t  h o s p i ta ls  m u s t  m e e t  ( s e e  list a t  left).

T o o  o f te n ,  p a t i e n t s  th in k :  "G o sh ,  t h e y ' r e  a  hospital. T h e y  k n o w  w h a t  t h e y ' r e  d o in g ,"  s a id  Dr. 
N o r m a n  W ilder , o n e  o f  th e  f o u n d in g  m e m b e r s  o f  A la s k a 's  P a t ie n t  S a f e t y  C o l la b o ra t iv e ,  a  g r o u p  of 
p a t i e n t  s a f e t y  a d v o c a t e s  f ro m  m e d ic a l  fac il i ties  a ro u n d  th e  s t a t e .

B ut m e d ic a l  p r o fe s s io n a ls  m a k e  m i s t a k e s .  In te n t io n a l  o r  n o t ,  t h e y  c a n  b e  d e a d ly .  An I n s t i t u t e  o f  
M edic ine  r e p o r t  in 1 9 9 9  c o n c lu d e d  t h a t  m i s t a k e s  m a d e  in h o s p i ta ls  c a u s e  m o r e  d e a t h s  n a t io n w id e  
t h a n  do  c a r  a c c id e n t s ,  b r e a s t  c a n c e r  o r  AIDS. T h e  re p o r t ,  "To Err I s  H u m a n :  B uild ing  a  S a f e r  
H e a l th  S y s t e m , "  d re w  f ro m  s t u d i e s  o f  U tah ,  C o lo ra d o  a n d  New York h o s p i ta ls .  A la s k a  w a s  n o t  a 
f o c u s  o f  t h e  s t u d y ,  b u t  t h e  e r r o r  r a t e s  f ro m  p a r t ic ip a t in g  s t a t e s  w e r e  e x t r a p o l a t e d  o v e r  to ta l  U .S. 
h o sp i ta l  a d m is s i o n s  in 1 9 9 7 .  T h e  in s t i tu te  e s t i m a te d  t h a t  e r r o r s  killed 4 4 ,0 0 0  to  9 8 , 0 0 0  p e o p le  
e v e r y  y e a r . /
N atio n a l  a g e n c i e s  a n d  A la s k a 's  o w n  a d v o c a t e s  a r e  c o m in g  up  w ith  n e w  w a y s  to  h e lp  lo w e r  t h o s e  
n u m b e r s .  A la s k a 's  g r o u p  is g iv in g  p a t i e n t s  s t ic k e r s  t h a t  tell t h e m  to  q u e s t io n  t h e i r  d o c to r s .  T h e y 'r e  
a s k in g  d o c t o r s  to  w e a r  s t ic k e r s  t h a t  s a y  th e y  w e lc o m e  inq u ir ie s .

M e m b e r s  of t h e  c o l la b o ra t iv e  t a lk e d  a b o u t  a r e c e n t  s e r io u s  e r r o r  o n  t h e  E a s t  C o a s t .  L as t  y e a r ,  a 
t e e n  girl d ie d  a f t e r  a  m e d ic a l  t e a m  a t  D u k e  U nivers i ty  H osp ita l  p e r f o r m e d  a h e a r t - l u n g  t r a n s p l a n t  
o n  h e r  u s in g  a n  o r g a n  d o n o r  w i th  t h e  w ro n g  b lood  ty p e .

A la s k a 's  c o l l a b o ra t iv e  d id n ' t  j u s t  p o in t  f in g e rs  O u ts id e .  Medical s t a f f  h e r e  a d m i t t e d  to  g iv ing  t h e  
w ro n g  d r u g s  to  p a t i e n t s .  F rom  n o w  on , s t a f f  h a v e  to  find tw o  w a y s  to  c o r re c t ly  id e n t i fy  e a c h  p a t i e n t  
b e fo re  g iv in g  m e d ic a t io n s  o r  t a k in g  b lood . I t ' s  no  lo n g e r  a c c e p ta b le  to  a llow  p a t i e n t s  to  s im p ly  n od  
"y es"  w h e n  a d o c t o r  a s k s  if t h e y  g o  by  a  c e r ta in  n a m e ;  p a t i e n t s  m ig h t  b e  s t r e s s e d  o r  t i r e d  a n d  nod
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ABSTRACT

B a c k g r o u n d  In r e s p o n s e  to  th e  r e p o r t  by  th e  In s titu te  o f M e d ic in e  
on  m e d ic a l  e r ro rs ,  n a tio n a l g r o u p s  h a v e  r e c o m m e n d e d  a c t io n s  to  
r e d u c e  th e  o c c u r r e n c e  o f p r e v e n ta b le  m e d ic a l  e r ro r s .  W h a t  is n o t 
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a s k e d  a b o u t  th e  c a u s e s  o f a n d  s o lu t io n s  to  th e  p ro b le m  of 
p r e v e n ta b le  m e d ic a l  e r r o r s  a n d ,  o n  th e  b a s i s  o f  a  c lin ica l v ig n e tte , 
w e re  a s k e d  w h a t  th e  c o n s e q u e n c e s  o f a n  e r ro r  s h o u ld  b e .
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P A T I E N T  S A F E T Y

VIEWS OF PRACTICING PHYSICIANS AND THE PUBLIC ON MEDICAL ERRORS

Robert J. Blendon, Sc.D., Catherine M. DesRoches, Dr.P.H., M ollyann Brodie, Ph.D., John M. Benson, M .A., 
A luson B. Rosen. M.D., M.P.H., Eric Schneider, M.D., M.Sc., Drew E. A ltman, Ph.D., Kinga Zapert, Ph .D., 

M elissa J. Herrmann, M.A., and A nnie E. Steffenson, M.P.H.

A bstrac t

B a c k g ro u n d  In response to the report by the Insti­
tute of M edicine on medical errors, national groups 
have recommended actions to reduce the occurrence 
of preventable medical errors. W hat is not known is 
the level o f support fo r these proposed changes 
among practicing physicians and the public.

Methods We conducted parallel national surveys 
of 831 practicing physicians, who responded to mailed 
questionnaires, and 1207 members of the public, who 
were interviewed by telephone after selection w ith the 
use of random -dig it dialing. Respondents were asked 
about the causes of and solutions to the problem  of 
pieventable medical errors and, on the basis of a clin­
ical vignette, were asked what the consequences of 
an error should be.

R esu lts  M any physicians (35 percent) and m em ­
bers of the public (42 percent) reported errors in their 
own or a fam ily  member's care, but neither group 
viewed medical errors as one of the m ost im portant 
problems in health care today. A  m ajority of both 
groups believed that the number of in-hospital deaths 
due to preventable errors is lower than that reported 
by the Institute of Medicine. Physicians and the pub­
lic disagreed on many of the underlying causes of er­
rors and on effective strategies for reducing errors. 
Neither group  believed tha t moving patients to high- 
volume centers w ould  be a very effective strategy. 
The public arid many physicians supported the use 
of sanctions against individual health professionals 
perceived as responsible fo r serious errors.

C onc lus ions  Though substantial proportions of the 
public and practicing physicians report that they have 
had personal experience w ith  medical errors, neither 
group has the sense o f urgency expressed by many 
national organizations. To advance the ir agenda, na­
tional groups need to convince physicians, in particu­
lar, that the current proposals for reducing errors w ill 
be very effective. (N Engl J Med 2002;347:1933-40.)
Copyright 2002 Massachusetts Medical Soeicty.

T H E prevention o f serious errors in medical 
care has long been o f concern to health 
professionals, as well as courts and legisla­
tures.1 However, the recent report by the 

Institute of Medicine (IOaM), To Err Is Human, fo­
cused attention on die problem, particularly its con­
clusion that, each year, more Americans die as a result 
of medical errors made in hospitals than as a result of 
injuries from automobile accidents.2’3 At the time the 
report was released, a survey showed that half the 
American public followed the media coverage of it.4 
Since then, there have been many new efforts to re­
duce the incidence o f medical errors.5-10 However, 
there arc those who disagree with the report’s conclu­
sions, arguing that the report overstated die magnitude 
o f the problem.11-14

Still not known are die views o f practicing physi­
cians and die public with regard to bodi die number 
of deadis due to errors and the recommendations o f 
national groups for reducing dicsc errors. Many of the 
recommendations would change die daily practice of 
individual physicians and hospitals, so the support of 
practicing physicians may be crucial. New legislation 
and changes in public policy may require die backing 
of bodi physicians and die public.ls-llt

We conducted parallel surveys o f physicians and die 
public to karn dieir views on medical errors. We posed 
the following questions: Have you had a personal ex­
perience widi medical errors made in your care or that 
of a family member? How frequent and how serious is 
die problem of medical errors as compared widi o th­
er problems in hcaldi care? What are the most impor­
tant causes o f medical errors? What actions should be 
taken to prevent medical errors? What should be the 
consequences for a hcaldi professional or institution 
involved in a medical error?

Frimi the Department o f Health Policy and Mauapcmcut, Harvard 
School of Public Health, Boston (R.J.U., C..M.D., A R.R.. E.S.); die 
Kaiser Family Foundation, Menlo l’nrlc, Calif (M.U., D.E.A., A.E.S.); Harris 
Interactive, Rochester, N.Y. (K.Z.); and lCR/lutepiarioiial Crmmimiicabom 
Research, Media, Pa. (M.I.H.). Address reprior requests to Dr. Mention at 
the Harvard School of Public Health, Health l’ulicy and Matiaitcinenr, 677 
Huntington Avc., Hutton, MA 02115.
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METHODS
Study Design

A team iif researcher; from the Harvard School o f Public Health 
and the Kaiser Family Foundation designed and analyzed both sur­
veys. They were conducted in the United States.

Physicians
T he fieldwork for the survey o f  physicians was conducted by Har­

ris Interactive. T he sample was randomly selected from the national 
list o f  physicians provided by Medical Marketing Service. This lisr, 
which includes bodi physicians who arc members o f the American 
Medieal Association and nonmembers, is updated weekly. A ques­
tionnaire was maJed to 1332 physicians along with a cheek lor SI 00 
;ts an incentive for com pleting it. The survey was conducted be­
tween April 24 and July 22 ,2 0 0 2 . A total ofR31 physicians either 
completed the questionnaire on paper and returned it by mail (777) 
or com pleted and subm itted it online (54). The response rate was 
62 percent.1''’ T he margin o f  em ir was ±3.5 percentage points.

T he G en e ra l P u blic
A total o f  1803 members o f the public were contacted nud 

deemed eligible for the national telephone stu’vey, performed with 
random-die.it dialing; 1207 adults (18 years of age or older) com ­
pleted die survey. It was conducted in Spanish and English by In ­
ternational Communications Research between April 11 and June 
11, 2002. Respondents were no t given a financial incentive to par­
ticipate. The response rate was 67 perCcnr,’v The margin of error was 
± 2 .6  percentage points.

T ho S u rv ey  Q u es tio n n a ire
To conduct parallel surveys, a single questionnaire was developed 

and modified to be appropriate for each group o f respondents. The 
questionnaire was reviewed by physicians and experts in medical 
errors and was then pretested for length and comprehensibility. 
Roth surveys were revised on the basis o f  the results o f  these tests. 
Twenty nine questions were Included in the survey o f physicians and 
38 in the survey o f die public; 8 questions in each instrument had 
multiple parts. The questions focused on inpjtient errors, since the 
majority o f  proposals address such errors.

T he questionnaire asked whether an error had ever been made 
in the respondent’s own care or that o f  a family member and, if  so, 
wliar the health consequences •. pmiii error had been. Respondents 
were asked to state in thei- av/n wn-.ds what they considered to  be 
the tw o m ost im portant problems with health care and medicine. 
The responses were grouped in categories, one o f which was med­
ical errors. N o  respondents in the survey of the public and lew in 
the survey o f physicians used the term ‘'medical em ir" when answer­
ing tiie question. M ost respondents used terms such as “incompe­
tent doctors" and “mistakes."

After answering the open-ended question, respondents in both 
surwys were given the following statement defining “medical error'1 
to ensure that they had a com mon understanding o f  die temi; 
“Sometimes when people are ill and receive medical care, mistakes 
are made that result ill serious harm, such as death, disability, or ad­
ditional or prolonged treatm ent. These arc Called medical errors. 
Some o f  these errors are preventable, whereas others may no t be."

Respondents were asked how many in-hospital deaclis they 
tho ug ht resulted from preventable medical errors each year. They 
were given a choice o f  five numbers from 500 to 500,000 or inure. 
A m ong the choices were the IOM ’s higher estimate of 98,000 
(rounded to  100,000), die IOM’s lower estimate o f 44,000 (round­
ed to 50 ,000), and die estimate o f 4500 (rounded to 5000) made 
by another team of researchers us'ngadiflerent set o f  assumptions.11 
We also asked respondents to rate the importance o f  11 faciurs rhar 
might conrribure to medical errors and the ctTeerivciiess of 16 pos­
sible solutions.

We asked the following question about high-volume centers: 
M5uppnse a parient needs a specialized medical procedure. Tliis per­
son can choose either a hospital rhat does a large num ber o f  these 
procedures or a hospital chat does no t do as many. At which hospital 
do you think diis patient would be more likely to have a preventable 
medical error made in his or her care, or wauldn'c it make a dif­
ference?"

The questionnaires included the following vignette, developed 
by physicians20: “A 67-ycar-old man goes to the hospital for surgery.
He has an allergy to anribiotie drugs, which is noted on his medical 
record. The surgeon does nor norice the information abouc die al­
lergy and orders an anribiotie to be given at the end o f  the surgery.
A hospital nurse gives die patient the anribiotie.” To examine die 
hypothesis that respondents' views on die appropriate consequenc­
es for the hcaldi professionals would vary according to the severity 
of die error’s outcome, we randomly varied the health consequences 
for the padent. H alf o f each group o f  respondents were told that 
rns patient was harmed: “The parient wakes up with a rash all over 
Ills body and is gasping for air. The mistake is noticed, and the an­
tibiotic is stopped, but the patient stops breathing. Despite every ef­
fort, the patient dies." The odier half were told that the patient was 
no t harmed: “The patient wakes up w ith a rash all over his body.
The mistake is noticed, the antibiotic is stopped, and the parienc 
fully recovers.” The physicians were told diat the language o f  the vi­
gnette had been simplified so d iat laypeoplc would understand it.

S ta tis tic a l A nalysis
We compared responses by testing differences between propor­

tions, using Fisher’s exact test. The statistical program that we used 
took into account die design effects for each o f  the surveys by cal­
culating the effective sample size. Because previous research has 
shown that the salience u f an issue is an im portant factor in the level 
o f  support for change, we limited analyses o f  graded responses to 
the proportion o f respondents who said that a cause o f errors was 
“very Important” or that a solution would be “very effective."21 All 
reported P values are based on two-sided tests,

To adjust for sampling biases due to sociodemogr.mhic differences 
in nonresponse rates and to ensure that the sample was represen­
tative, survey responses were weighted by computer with die use of 
a predetermined weighting scheme. The data in the survey o f die 
public were weighted on the basis o f the latest Ij.S. Census numbers 
fur sex, age, race or ethnic group, level o f  education, number of peo­
ple in rhe household, and number o f land telephone lines. The data 
in die survey of physicians were weighted for region, specialty, train­
ing (foreign vs. U.S.), and num ber u f  years since graduation from 
medical school. There were no qualitative differences between un ­
weighted and weighted results.

R ESU LT S 
Experiences with Medical Errors

Thirty-five percent o f physicians and 42 percent of 
die public reported that they had experienced an er­
ror in their own care or that of a family member (Ta­
ble 1). Eighteen percent o f  physicians and 24 percent 
of die public reported an error that had had serious 
health consequences, including death (reported by 
7 percent of physicians and 10 percent o f die pub- ^
lie), long-term disability (6 percent and 11 percent, re­
spectively), and severe pain (11 percent and 16 per­
cent, respectively). About a third of die respondents 
in bodi groups who ret  orred experience with an error 
said diat die health professionals involved in die error 
had told diem about it or apologized to diem.

Seventy percent or more o f both groups of rc-
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MEDICAL ERRORS

Table 1 . R E s'roN D E im ’ Perso n a l  Exveiuknce w m  P reventable  M e d ic a l  E rr o r s .

•
Phvbicians PUBUC

flESFONBE |N=831) |N = 1Z07) P Value

portent

All responden ts
Error made in own nr family m em bers care 55 42 <■0.001
H ealdi consequences

Serious 19 24 <0.001
M inor 10 13 0.03
N one 7 5 0.06

Serious consequences
Severe pain 11 16 <0.001
Substantial Inst n r time a t work o r school, or In other 12 17 <0.001

im portant activities
Temporary disability 8 12 0.009
Long-term disability 6 11 0.003
Death 7 10 0.01

R espondents rep o rtin g  an error* ^
Parties w ho had 'a  lor" o f responsibility for the etrtif ——

Doctors 70 SI <0.001
Nurses 25 25 0.15
O ther health professionals 15 26 <0.001
The instirutiim (e.g., a hospital, clinic, or imrsrig home 22 43 < 0.001

facility)
H eilrh  professional involved

Told respondent that an error lead been made 31 30 0.19
Apologized to respondent ur family member 34 33 0.14

Respondent or family member sued health professional 2 6 <0,001

*A coral n f 290 physicians ami 507 members o f the public reported an error in their otvn care or 
that o f  a family member.

sp on denes who reported experience with an error as­
signed “a lot” o f responsibility to the physicians in­
volved (Table 1). The public was significantly more 
likely than physicians to attribute the error to die in­
stitution involved. Malpractice lawsuits after an error 
were reported infrequently (by 2 percent of physicians 
and 6 percent of the public). However, 4S percent of 
physicians reported that diey had been named in a 
malpractice lawsuit at some time in dieir career.

Twenty-nine percent o f physicians reported having 
seen an error in die previous year in dieir capacity as 
physicians. Among these physicians, 60 percent be­
lieved diat a similar error was very or somewhat likely 
to occur at the same institution during the next year.
Viowa of Medical Errors

Ncidier physicians nor die public named medical 
errors as o re  o f the largest problems in healdi care 
today. The problems cited most frequently by physi­
cians were die costs o f malpractice insurance and law­
suits (cited by 29 percent of die respondents), die cost 
of health care (27 percent), '>nd problems widi insur­
ance companies and health plans (22 percent). In die 
survey o f die public, the issues ritcd most frequently 
were the cost o.'health care (cited !iy 3S percent o f 
die respondent!) and die cost o f preset ipuon drug* i

(31 percent). Only 5 percent of physicians and 6 per­
cent of the public identified medical errors as one o f 
die most serious problems.

Before being given the definition o f die term “med­
ical error,” 68 percent of die respondents in the survey 
o f die public reported that diey did not know what 
die term meant. After being given the definition, ap­
proximately half die respondents thought tliese errors 
are made very often or somewhat often when people 
seek help from health professionals, as compared with 
only one fifth o f physicians (Table 2).

The majority o f both physicians and the public be­
lieved that 5000 or fewer deaths in hospitals each year 
are due to preventable medical errors — a much lower 
number than either the high or low IOM estimate. 
A majority o f respondents in both surveys drought 
diat one half or fewer o f these deadis could have been 
prevented.
C auses of M edical E rro rs

O f die 11 items listed as possible causes o f medical 
errors, only 2 were diouglit by at least half the physi­
cians to be very important causes: understating of 
nurses in hospitals (53 percent) and overwork, stress, 
or fatigue on die part of healdi professionals (50 per­
cent) (Table 3). In die survey of the public, at least half

N Eng) J Med, Vo). 347, Nu. 24 • December 12, 2002 • www.nejm.nrg • 1 9 3 5
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T able 2 . Buui'.r.s a b o u t  h ie  F r e q u e n c y  u r  M ed ica l  E iulous 
a n d  P reventadlf. D e a t h s .*

PlfYHClAUS Puduc 
Question and Reaponsc IN=831) (N=1207) P ValuB

percent

H iav often arc preventable medical 
em irs marie?

Very often 1 10 <0.001
Somavli.it often 19 39 <0.001
Nut very often 59 37 <0.001
Nut often -.it bII 21 3 <0.001
No response 0 6

linv many Americans die in hospitals 
teicli year became of preventable 
medical errors,*

500 17 24 <0.001
5000 46 36 •eo.oor
50,000 25 20 0.002
100,000 9 7 0.12
1=500,000 1 4 <0,001
Ni> response 1 9

What proportion of these denilv. could 
realistically have been prevenred!

All o f them 3 U 0.04
Three p u r le rs  of them 27 29 0.43
Half o f them 41 42 0.71
One quarter o f them 21

2
13 <0.001

None o f them 1 0.05
No response 1 3

•I'erccntaites may tint always sum itj 100 became o f rounding.

the respondents considered seven o f the causes very 
important. The top four causes considered to be very 
important were physicians’ no t having enough time 
widi patients (72 percent), overwork, stress, or fatigue 
on die part of healdi professionals (70 percent); Failure 
of health professionals to work together or commu­
nicate as a team (67 percent); and understating of 
nurses in hospitals (65 percent).

When asked whether mistakes made by health pro­
fessionals or those made by health care institutions 
were a more important cause o f medical errors, a ma­
jority o f respondents in both groups chose mistakes 
made by health professionals as die more important 
cause (55 percent o f physicians and 55 percent of 
the public). In addition, a majority of bodi groups 
thought that patients were very often or somewhat 
often at least partially responsible for errors made in 
their care.
P ro p o se d  S o lu tio n s

O f die 16 proposed solutions, a majority j f  physi­
cians diotight that 2 would be very effective at reduc­
ing the number of medical errors: requiring hospitals 
to develop systems for preventing medical errors (55 
percent) and increasing the number o f nurses in hos­
pitals (51 percent) (Table 4). A majority o f die re­

spondents in the survey o f the public rated eight items 
as very effective. The top four items were giving phy­
sicians more time to spend with dieir patients (78 per­
cent), requiring hospitals ro develop systems for pre­
venting errors (74 percent), providing better training 
o f health professionals (73 percent), and using only 
physicians trained in intensive care medicine on inten­
sive care units (73 percent).

There were important areas of divergence in the 
views o f die two groups. For instance, only 3 percent 
o f physicians but 50 percent o f the public viewed sus­
pension o f the licenses ofhealdi professionals as a very 
effective way to reduce medical errors (P<0.001) — 
a difference o f 47 percentage points — and only 23 
percent o f physicians blit 71 percent of the public 
viewed a requirement that hospitals report errors to 
a state agency as very effective (P<0.001) — a differ­
ence of 48 percentage points. Only 21 percent o f phy­
sicians, but 62 percent o f die public, diought diat 
encouraging voluntary reporting o f  serious medical 
errors to a state agency would be very effective. Eighty- 
six percent of physicians believed that hospital reports 
of errors should be kept confidential, whereas 62 per­
cent o f the public believed diat reports should be 
made public (P<0.001).

High-V olum e C e n te rs

Sevcnty-onc percent o f physicians thought diat an 
error would be more likely at a hospital diat performs 
a low volume of procedures dian at a high-volumc 
center. The public was divided on this issue; about 
halt'die respondents thought diat an error would be 
more likely at a low-vohimc center (49 percent), and 
die odier half diought cidier that on error would be 
more likely at a high-voiume center (23 percent) or 
diat volume would make no difference (26 percent) 
(Table 4). In ncidier group did a majority o f  respond­
ents diink diat limirlng certain high-risk procedures to 
high-volumc centers would be a very effective way 
to reduce medical errors (Table 3).
C o n se q u e n c e s  fo r H ealth  P ro fess io n a ls  W ho M ake E rro rs

The attribution of responsibility for an error in die 
vignette did not appear to be influenced by whether 
or not die error was associated with harm to die pa­
tient. Most respondents in bodi groups said that the 
surucon had “a lot” o f responsibility; a smaller propor­
tion held die hospital responsible (Table 5). Physicians 
were more likely than die public to hold die nurse re­
sponsible for die error, regardless of die outcome.

In general, die public was more likely dian physi­
cians to believe diat die sturgeon should be sued for 
malpractice and fined and diat the surgeon’s license 
should be suspended, as well as to support sanctions 
against die hospital. Support for various consequences 
for diose involved in the medical error differed sub-
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MEDICAL ERRORS

Taule 3 . C auses o p  I’jikvf.n tajile M ed ic a l  E rr o rs .

R esponse
Physicians punun 
(N=831) (N=1207) P V alue

porcani

Very impnmni cuircs 
tlmlcrscillinn of mines In hospitals
O v e n w k , stress, or Hnipic on the part of health prufcislouils 
Failure o f health professionals to work m unlier o r cnnmimii- core nf a team
Influence rif HMOs niul oilier m.nijitnl-carc plans itn treat- 

ment dctisiniu*
Complexity o f  medical cate 
Insufficient time spent by doctors svirh patients 
Poor trainiup ofhenlth prolcssitmals 
Poor liaudwririnR by health prnre«itinals 
1’nnr supervision nflieultli professionals 
Uncaring licaltb prnfewiuieils 
Lack o f  computerized medical records 

Tlie more important reason for errors
Mistakes nude by individual liealrh professionals 
Mistakes made by iiutioicions 
N o response 

Volume o f procedures}
An error is more likely at a liigli-vtilumc liuspii.il 
An error is m ore likely at a luw-vuliiine hcispir.it 
Volume does not make a difference 
N o response

l’atienrs an: at least partially responsible for errors made in 
their own care 

Very often 
Snnr.M liat often 
N ot very often 
Never
N o response

S3 65 <0.001
50 7 0 <0.001
39 6 7 <0.001

39 48 <0.001

38 6 2 <0.001
37 7 2 <0.001
28 54 <0.001
21 48 <0.001
16 50 <0.001
15 47 <0.001
13 35 <0.001

55 55 0.72
43 38 0.009

2 7

4 23 <0.001
71 49 <0.0U1
24 26 0.23

1 3

10 11 0 5 1
43 46 0.39
41 35 0.002

1 5 <0.001
0 1

’ HM Os denotes health maintenance urganiz.itions.
f l ’erccnt.ipcs for the public du mil always sum ro 100 because n f rounding.

standally according to the outcome of the vignette. If 
tlie patient was harmed, physicians were significantly 
more likely to support malpractice lawsuits againsi the 
surgeon, the nurse, and the hospital, and the public 
was substantially more likely to support lawsuits and 
suspension of the surgeon’s license.

DISCUSSION
O ur results have a number o f implications Cor na­

tional efforts to reduce medical errors. First, major ef­
forts to change hospital and medical practice arc likely 
to face some important challenges. Even diough sig­
nificant percentages o f practicing physicians and the 
public reported personal experience with medical er­
rors rhar had serious consequences and despite the 
media’s interest in the problem, medical errors arc not 
viewed by either group as one o f the most important 
problems in health care. The costs of malpracdcc in­
surance, lawsuits, and health care costs were consid­
ered more important. The public and physicians arc 
concerned about individual cases o f medical errors, 
and when die pauent is seriously harmed, bodr groups

want some action to be taken. However, bodi groups 
believe that the number of in-hospital dcadis resulting 
fiom errors is much lower than that suggested by the 
IOM and also believe diat a substantial proportion o f 
these deaths arc not preventable.

Second, physicians and die public differ in their be­
liefs about measures diat would be very cffccdve in re­
ducing the incidence o f errors. The public appears to 
believe diat a range of proposals aimed at reducing 
medical errors would be very cffccdve. However, die 
majority of practicing physicians view only two pro­
posals as very effective: requiring hospitals to develop 
systems for preventing medical errors and increasing 
the number o f nurses in hospitals.

In particular, aldiough the physicians surveyed be­
lieve diat liigh-volume medical centers have fewer med­
ical errors — a view espoused by several authors22'25 
— only a minority believed diat moving patients to 
high-volumc centers would be a very effective way 
to reduce medical errors. This may be due to the belief 
difli errors occur infrcqucndy and that changing med­
ical practice would diereforc have a limited effect. Half

N  Engl J M ed , Vol. 3 4 7 , N o . 24 • D ecem ber 12, 2 0 0 2  • w w w .n e jin .o rg  • 1937
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Table 4. Possible Solutions to  th e  Problem o r  M edical Errors. '

PHYStClANQ PlltllJC
Solution IN =03l) (N=1207| P Value

percent

Very effective
Requiring hospitals to develop systems fur preventing medical 55 74 <0.001

errors
Increasing the number o f muses in hospitals 51 69 <0.001
Giving physicians more rime to spend with patients 46 78 < 0.001
Limiting certain high-risk procedures to hospital!, that 40 45 0.03

perform many o f  these procedures
Improving rite training nfhcaJth professionals 36 73 <0.001
Using only physicians trained in intensive a r c  medicine on 54 73 < 0.001

intensive care units
Reducing die work hours o f  physicians in training to prevent 33 66 <0.001

fatigue .
Ilia-eating die use o f computers to order drugs and medical 23 45 <0.001

rests
Requiring hospitals to report all serious medical ctTors to a 23 71 <0.001

seue agency
E n eom ving  hospitals ro report serious medical errors volun­ 21 62 <0.001

tarily to a state agency
Including a pharmacist 011 hospital rounds when physicians 20 40 <0.001

review lire care o f  patients
Increasing the use o f computerized medical records 19 46 <0,001
Having hospitalized patients taken a r c  o f by hospital physi­ 6 16 <0.001

cians rather than by their regular physicians
Suspending die licenses o f health professionals who make 3 50 <0.001

medical errors
Increasing lawsuits for malpractice 1 23 <0.001
Having a government agency tine health professionals who 2 40 <0.001

make medical eriors
Physicians should be required to tell patients when errors are

made in their care
r « 77 39 <0.001
No 22 9
No response 1 3

Hospital reports o f serious medical errors
Should be confidential (used only to leant how 10 prevent S6 34 <0.001

fimue mistakes)
Should be released m  the public 14 62 <0.001
N o response 0 4

"l’errcnwgcs for the public tin . 'it always sum m 100 because uf rounding.
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the rcsponctcnts in die survey o f  the public did not 
see an advantage o f higb-volume centers, suggesting 
a need for education o f physicians and the public if a 
strategy based on the volume of procedures is pursued.

Our results point to a substantial difference be­
tween die views o f physicians and those of the public 
on die reporting o f medical errors to state agencies, 
a recommendation embraced by a number of nation­
al groups. The public sees reporting as a very effec­
tive way o f reducing errors and wants diese reports 
to be publicly available. Physicians arc more skeptical 
about this proposal and would prefer that reports be 
kept confidential.

Finally, die results point to a gap between the views 
of die public and proposed approaches to preventing 
medical errors. One o f die central statements in the

1 9 3 8  - N  F.ngl ] M ed, Vol. 347, No. 24 • December 12, 2002 •

IOM report is that errors should be viewed as due pri­
marily to failures o f insdtuuonal systems radier dian 
failures of individuals. This is not a premise diat die 
public embraces. The public believes that persons re­
sponsible for errors widi serious consequences should 
be sued, fined, and subjecr to suspension of dieir pro­
fessional licenses. Nor do physicians seem to believe 
diat individual hcaldi professionals are blameless. A 
majority of physicians believe that individual health 
professionals are more likely to be responsible for pre­
ventable medical errors thar are institutions. More­
over, although few physicians believe that an increase 
in malpractice suits would be effective 111 preventing 
individual errors, many believe that health profession­
als who make errors with serious consequences should 
be subject to lawsuits. The results of our surveys show

wwv.ncjm.orn
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M E D IC A L  E R R O R S

T able 5 . Resi'o n s ik  t o  t h e  V io n c t t e . '

RtSFONEE Outcome WITHOUT Harm
ITIWCIATK il'l'UU

Outcome wmi Harm
i'kvxicians ru iu c

P Value for 
DiFftRENCE in Outcome

(N-401) (N 

percent

; = 603) 1 ' V A lU k (h -4 2 7 ) (n =-60+) 

percent

P VALUE rjJY.UClANS I'tUiUU

Party wich "a Ini" o f responsibility liir llie error
Surgeon 90 89 0.07 95 92 0.04 o.nort 0.04
Nurse 8 1 52 < 0.001 82 48 < 0.001 0.86 0.19
Hospital 42 55 < 0.001 48 57 0 .0 1 0,09 0.64

Should be m ud for malpractice
Surgeon 4 30 < 0.001 55 69 < 0.001 < 0.0 0 1 < 0  001
N urse 3 12 < 0.001 44 21 < 0.001 < 0.001 < 0.001
Hospital 2 22 < 0.001 33 44 < 0.001 < 0.001 < 0.001

Should be lined by a government agency
Surgeon 5 51 0.001 21 65 < 0 .0 0 ) < 0.001 < 0.001
Nurse 0 20 U.0 0 I 1 8 29 < 0.001 < 0 ,0 0 1 0.27
Hospital 9 39 0.001 21 SO < 0.001 < 0.001 < 0 .0 0 1

Should have license suspended
Surgeon 0 23 < 0.001 8 50 < 0.001 < 0 .0 ui < 0.001
Nurse 1 i i < 0 .0 0 1 8 25 < 0.001 < 0.001 < 0.001

Hospiral should lusc its accreditation 1 11 < 0.001 1 15 < 0.001 0.73 0.03
Should be required rn report die error to the 

palivm or family
Surgeon 85 95 < 0.001 90 95 0.003 0.05 O.tiO
Nurse 74 07 0.02 70 57 < 0 .0 0 1 0 .1 2 < 0 .0 0 1
Hospital 60 78 < 0.001 71 34 < 0.001 < 0.001 0.005

Should be required ro undergo training in the pre­
vention o f tile type o f error that was made

Surgeon 6 6 80 < 0  001 78 so 0.53 < 0.001 0.89
Nurse 71 67 0.17 81 72 < 0.001 < 0.001 0.05

The hospital should be required to develop systems 74 79 0.09 84 84 0.86 < 0.001 0.01
for preventing similar errors

'T h e  following vignette was used; “A 67-ucur-old nun  p is s  to the hnspirat fur surgery. H e has an allergy to antibinric drugs, which Is 
mired on his medical record. 'The surgeon dues nor nnriec the information abnur the allergy and orders an -Antibiotic to  be given at the end 
u f th e  surgery. A hospital nurse gives rhc patient the antibiotic." The respondent] who received the version that did not involve harm were 
I old, "The patient wakes up with a rash all over his body. Tile mistake 15 noticed, the antibiotic is stopped, and the patient fidly recovers." 
Tlte respondents who received the version tii.it did involve Irarm were told, “Thu patient wakes tip with a rash all over Mis body and is gasping 
for air. The mistake is r.oticed, and the antibiotic is stopped, hut the patient stops breathing, Despite every effort, the patient dies."

that the public and, to a lesser extent, physicians hold 
individual health professionals personally responsible 
for errors. Although they do support a requirement 
that hospitals d tvelop systems to prevent future er­
rors, the public is unlikely to support die substitution 
o f  a system in which individuals arc not subject to 
sanctions.

The momentum for instituting changes to reduce 
medical errors is sustained primarily by a range o f 
groups and by the media’s interest in the problem — 
not by practicing physicians or the public. Our find­
ings highlight the issues and potential barriers that na­
tional groups such as die IOM, the Leapfrog Group 
(a consortium of purchasers of health insurance), and 
the American Medical Association must address if they 
arc to succeed in dieir efforts to reduce medical errors. 
Perhaps the most critical issue will be to provide skep­
tical physicians widi scientific proof diat die proposed 
strategies will, in fact, reduce preventable medical er­
rors and the harm they cause.

Supported by ilic Kaiser Family Foundation.
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P h y s ic ia n s  P r a c t ic in g  in A l a sk a

P r e p a r e d  f o r  R e p r e s e n t a t i v e  Le s  G a r a  

B y  P a t r i c ia  Y o u n g , M a n a g e r

You wished to know the num ber of physicians practicing in Alaska a s  com pared  to the population 
over the last several years. You particularly w ished to know if the per  capita num ber of 
physicians is in a  declining trend.

The a t tached  table show s the num ber of active, s ta te-licensed physicians by year s ince  1985, a s  
well a s  the population and the num ber of practicing physicians per 1,000 res idents  for e ach  year  
s ince  that t im e.1 As you will see ,  by this m easure ,  the num ber of physicians per 1,000 res idents  
has, overall, increased steadily.

W e also include a  chart p repared  by the S ta te  Medical Board showing the num bers  of physicians 
a s  well a s  o ther primary health providers since 1985.

I ho pe  you find this information to be  useful. P le a se  do not hesitate  to contact us if you have  
questions or need  additional information.

’ These numbers reflect active, state-licensed medical doctors and doctors of osteopathy only. Doctors of podiatric 
medicine are not included because the numbers of active and inactive practitioners are not separated. We do not include 
federal physicians; because they are not licensed by the State Medical Board, their annul numbers are far less readily 
available.

907-465-3991 
907-465-3908 (fax)

Alaska Legislature 
Legislative Research Services

w3.legis.state.ak.us/Research/research_home.htm

State Capitol
Juneau, AK 99801



S ta t e  L ic e n s e d  P h y s ic ia n s  a n d  A la s k a  P o p u la t io n , 

19815-2003

Fiscal Year P o p u la t io n S ta te  L ic en se d  
P h y s ic ia n s

S ta te -L ic e n s e d  
P h y s ic ia n s  p e r  1,000 

R e s id e n ts
1985 543,900 815 1.50
1986 550,700 934 1.70
1987 541,300 1,027 1.90
1988 535,000 1,089 2.04
1989 538,900 925 1.72
1990 553,171 1,038 1.88
1991 569,054 1,004 1.76
1992 586,722 1,152 1.96
1993 596,906 1,183 1.98
1994 600,622 1,417 2.36
1995 601,581 1,419 2.36
1996 605,212 1,593 2.63
1997 609,655 1,603 2.63
1998 617,082 1,826 2.96
1999 622,000 1,810 2.91
2000 627,576 2,034 3.24
2001 632,674 1,850 2.92
2002 641,482 2.080 3.24
2003 648,818 2,099 3.24

Notes: Numbers of physicians reflect active state-licensed medical doctors and doctors of 
osteopathy only; doctors of podiatric medicine are not included because their numbers include 
both active and inactive practitioners; federal physicians are not included because they are not 
licensed by the State Medical Board.

According to the American Medical Association, as reported in "Federal Physicians in 2001," 
Health Care State Rankings, 2003 (Morgan Quitno Press, 2003, p. 430), in 2001, Alaska had 147 
federal physicians.

Population figures for 2003 are provisional.

Sources: Alaska State Medical Board, and Alaska Department of Labor and Workforce 
Development.
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TOTAL PHYSICIANS, PHYSICIAN ASSISTANTS, AND PARAMEDICS BY FISCAL YEAR

I FY 85 [ FY 86 | FY 87 | FY 88 |
MD/DO Active 815 934 1027 1089
MD/DO Inactive 317 305 279 322
DPM-Act/lnact 0 11 11 0
PA-C-Act/lnact 111 111 134 126
MICP-Active 78 85 101 91
TOTAL 1321 1446 1552 1628
% Variance from 

Previous Year __ +9.4 +7.3 +4.8

925
2550
138100

1418

-12.9

FY 90 [ FY 91 j FY 92 | FY 93 | FY94 [ FY 95 [ FY 96 I FY 97 J FY9B |

1038 1004 1152 1183 1417 1419 1593 1603 1826

254 273 263 243 243 262 262 277 266

0 9 11 12 15 13 14 14 15

157 159 186 177 216 200 231 221 255

111 108 119 112 135 134 158 151 191

1560 1553 1731 1727 2026 2028 2258 2266 2553

+10 -.05 +11.4 -.02 +17.3 -- +11.3 .03 +12.6

1810
300

15
244
195

2564

+.04

2034
289

16
266
230

2835

1850
285

16
245
233

2629

2080
268

17
284
255
2904

+11 -7.8 +10.4

2099
2491B
266
245

2877

-.09

TOTAL MEDICAL BOARD LICENSEES BY FISCAL YEAR

Fiscal Years

MD - Medical Doctor (allopathic) DO - Doctor of Osteopathy

Source: Leslie Gallant, Alaska Slate Medical Board

DPM - Doctor of Podiatiic Medicine PA-C - Physician Assistant-Certified MICP - Mobile Intensive Care 

Paramedic



T h e  A l a s k a  A c t i o n  T r u s t

P O  B O X  1 0 2 3 2 3  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1  

9 0 7 - 2 5 8 - 4 0 4 0  

A K A  c t i o n T r u s t @ a o l .  c o m

POSITION PAPER ON HOUSE BILL 472/SENATE BILL 319
Alaska Action Trust

INTRODUCTION

In Alaska, to suggest that there is a medical malpractice crisis is at best 
disingenuous and at worse fraudulent. In short, there is no empirical evidence to 
support the proposition of a relationship between medical malpractice premiums, 
medical malpractice litigation and availability of health care providers.

If this proposed legislation passes, you will be responsible for eliminating the ability of 
stay at home moms and dads, retired or elderly citizens, children, and those with 
subsi. tence lifestyles cr limited incomes to bring claims against negligent or even 
reckless doctors or other health care providers, This will be true even when they are 
blinded, maimed, suffer serious neurological injuries, rendered sexually dysfunctional or 
even killed by medical malpractice. What makes this proposed legislation even more 
egregious is that the entire premise for its utility is based upon anecdotal information, 
unsupported by credible empirical evidence and indeed is contrary to conclusions 
reached in existing and reliable studies.1 Even more appalling, there is no 
corresponding assurance from those most benefited (the insurance industry) that the 
legislation will have a n y  effect whatsoever on medical malpractice rates.

THE HISTORY OF TORT REFORM IN ALASKA

While the following discussion will illustrate the points referenced above, a brief 
chronological history of similar tort reform efforts in the State of Alaska demonstrates 
that capping or limiting damages will have absolutely no effect on medical malpractice 
insurance rates or the availability of medical malpractice insurance to doctors in Alaska 
or the availability of health care in Alaska.

Studies repeatedly relied upon by the insurance industry and health care 
providers pushing similar legislation have been widely disi edited. The Milliman report, 
for instance, relies on data from the National Practitioner Data Bank (NPDP) that has 
been slammed by the Government Accounting Office (GAO). ( S e e ,  e . g . ,  GAO: 
"National Practitioner Data Bank: Major Improvements are Needed to Enhance Data 
Bank's Reliability," Nov. 2000; Mary Jane Fisher, "GAO Report Slams National 
Practitioner Data Bank," N a t i o n a l  U n d e r w r i t e r ,  Jan. 1, 2001). It also fails to adjust any 
of its figures for medical inflation to offset its conclusion that medical malpractice losses 
have risen 32% over the last decade in states without caps. When adjusted for 51% in 
medical inflation for the same time period, paid losses are actually f a l l i n g .

1



Dating back to 1976 with the passage of A.S. 09.55.548, medical malpractice insurers 
and health care providers have enjoyed a unique benefit unavailable to other insurers or 
private citizens. A.S. 09.55.548(b) in effect immunizes these entities and individuals 
from payment for all past medical expenses incurred as a result of physician and/or 
health care malpractice paid by private health care plans.

This has resulted in a significant windfall to medical malpractice carriers (and uninsured 
health care providers) since a private health care plan has no subrogation rights under 
the statute. The only exception to this windfall is when the collateral source of payment 
is governmental or quasi governmental such as under Medicare, Medicaid or federal 
employees who are insured under the federal health care plan. In many cases, this 
results in savings totaling hundreds of thousands of dollars which are absorbed, 
unfairly, by other health care plans and ultimately by the citizens of this state through 
higher health care premiums.

In 1978, again at the urging of medical malpractice insurance carriers and health care 
providers, the Legislature passed A.S. 09.55.536 requiimg the appointment of expert 
advisory panels in all medical malpractice actions. These panels were appointed by the 
court and reviewed claims brought by injured Alaskans to determine whether or not 
malpractice had occurred and, if so, whether the malpractice had caused the patient's 
injuries. The purported basis for this legislation (as argued by its proponents) was to 
eliminate or at least minimize frivolous malpractice claims. While the efficacy of the 
expert advisory panel was always questionable, it has been all but abandoned by health 
care providers themselves and is no longer requested (it is waived in virtually all cases).

In 1986, the Legislature enacted tort reform legislation placing damage caps on non­
economic damage. That legislation capped non-economic damages for injuries that did 
not result in severe permanent physical impairment or severe disfigurement to 
$500,000. There was no cap, however, on th^se injuries that did result in severe 
permanent impairment or severe disfigurement.

In 1997, sweeping tort law revision was enacted by the Legislature. The previous cap 
on non-economic damages in cases involving physical injury was reduced to $400,000 
(or the injured person's life expectancy multiplied by $8,000) A definitive cap was placed 
on cases involving severe permanent physical impairment and severe disfigurement of 
$1,000,000 or the injured persons life expectancy in years multiplied by $25,000. In 
other words, to exceed the $1,000,000 limitation, a person's life expectancy would have 
to exceed 40 years.2

While the 1997 changes benefited all insurance carriers in the state of Alaska, health

We mistakenly advised the Committee last week that the cap on non-economic 
damages was the lesser of $1,000,000 or a multiplier of a person's life expectancy. 
After reviewing the statute, we realized our mistake. Our oversight underscores the 
rarity of any claim for non-economic damages exceeding that threshold.
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care providers were given additional protection in the form of limiting expert witnesses 
who could testify on behalf of an injured Alaskan in medical malpractice actions.

A.S. 09.20.185 was enacted requiring that only board certified physicians having 
expertise and training directly related to the particular field or matter at issue would be 
allowed to testify regarding standard of care. This requirement is now necessary even 
though the offending doctor is not board certified in any practice group or specialty. 
Needless to say, this has made it even more difficult to obtain expert witnesses to testify 
against offending doctors, particularly since the same doctors belong to national 
organizations and often know each other personally.

In the face of these sweeping reforms, the insurance industry has repeatedly argued 
that tort reform benefits policyholders and the public at large. To date, there have been 
n o  reductions to my knowledge in any insurance rates charged to individual Alaskans. 
The current legislation that will benefit only health care providers will result in the same 
outcome. There will be no reduction in health care costs and no redur'ion in medical 
malpractice premiums charged in the state of Alaska. As discussed below, this has 
been repeatedly demonstrated throughout the United States.

THE HISTORY OF MALPRACTICE PREMIUMS IN ALASKA

To best illustrate this point, it is helpful to review the medical malpractice premiums 
charged in this state dating back to 1993 and compare those to California, the state 
much touted by the insurance industry because of its previously imposed caps on non­
economic damages through the Medical Injury Compensation Reform Act (MICRA). 
Although the only published premium information readily available deals with the 
specialties of Internal medicine, General Surgery and CB/GYN, these seem to be the 
specialties of most concern at least by those physicians and health care providers wr,o 
testified before the House Judiciary last week.

A cursory review of the premiums charged illustrates the utter lack of credibility of the 
positions taken by this legislation's proponents. An important thing to remember when 
reviewing the premiums discussed below is that these are the amounts c h a r g e d  by the 
malpractice carriers. Both NORCAL and MIEC (the current and historical dominant 
carriers in the Alaska market) give credits back to their insureds. These credits are n o t  

reported in the data available but it is highly likely that these credits would further 
substantially reduce the published premiums paid by individual health care providers.4

Medical Liability Monitor [MLM] of Chicago publishes annual ;ate surveys from 
premium submissions provided by medical malpractice carriers or obtained directly from 
state insurance departments throughout the United States.

4 MLM notes in all of its annual surveys that such credits, discounts and other
factors can greatly diminish and sometimes completely offset rate increases. None of
the surveys reflect this data, however.
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In 1993, NORCAL's premium rates were $12,102 for Internal Medicine doctors, $37,750 
for General Surgeons, and $64,518 for OB/GYN's. MIEC's premium rates for the same 
specialties were $5,487, $19,752, and $32,916 respectively. From 1994 through 1996, 
NORCAL's rates remained relatively stable. In 1994, MIEC raised its premiums for 
General Surgeons and OB/GYN’s to $38,228 and $63,712 respectively. In 1995, MIEC 
reduced those rates by about 10 percent.5

Between 1997 and 1999, premium rates actually decreased significantly. NORCAL's 
rates dropped to $8,770 for Internal Medicine doctors, $28,587 for General Surgeons, 
and $48,706 for OB/GYN’s. MIEC reduced its rates to $8,172, $29,420, and $49,032 
respectively.6

There is no dispute that during this time frame and extending into 2001, most carriers in 
most states were reducing malpractice premiums because of intense competition in the 
industry. This competition was reflected in the state of Alaska by the joining of at least 
two other malpractice carriers to the competitive market.7 The introduction of new 
carriers into the competitive market was a national phenomenon. Fierce competition 
continued to drive down rates for medical professional liability insurance in 1997.8 In 
1999, medical malpractice carriers had been battered from several years of brutal 
competition, with price cutting the name of the game, even when it meant selling b e l o w  

the break-even point.9

Back then, leaders in the industry were optimistic that the market would "harden" over 
the next three years.10 Then vice president of Florida Physicians Insurance Company, 
Melodee Dixon, stated, "It will take that amount of time [three years] for claims on 
policies written at today's grossly inadequate rates to shake out."

Everyone in the industry during this time frame recognized that the amount of

MLM annual surveys for 1993-1995.
6 MLM annual surveys for 1997-1999.

Although other carriers may have been in the Alaska market during this time 
frame, the only entities reporting premiums to MLM appear to be NORCAL, MIEC and 
joined in 1996 by Physicians Ins. Ex. of Washington and Doctors Co. in 1997. 
Northwest Physicians Mutual began reporting in 1999. It is unknown when CNA began 
writing coverage in Alaska.

8 MLM annua! survey comments, 1997.

9 "Medical professional liability writers express a very pragmatic, but somewhat 
optimistic outlook about their market niche. Battered from several years of brutal 
competition, with price-cutting the name of the game, even when it means selling below 
the break-even point, these insurers nevertheless think that a market shake-out will 
come." MLM annual survey, 1999.

10 Market "hardening" is discussed, i n f r a .
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competition in the industry was causing drastic price cutting and exposing numerous 
carriers to significant financial risks in the future. These risks were self-inflicted and the 
resulting losses from malpractice claims were anticipated and predicted by competent 
actuaries.

The trend of lower malpractice premiums continued through 2000 in the state of Alaska. 
In 2001, as competition in Alaska and the national market waned, the predicted market 
"hardening" began to take form. Those carriers that had engaged in risky if not reckless 
underwriting began to pull out of markets in this state and across the United States. 
Notwithstanding, the malpractice premium rates in Alaska remained unchanged at 
MIEC through 2002 and were increased only slightly by NORCAL. In 2001, NORCAL 
raised its rates to $9,580 for Internal Medicine doctors, $30,872 for General Surgeons, 
and $52,600 for OB/GYN’s.11

In 2003, with the market firmly "hardened," the rates from both carriers increased. 
NORCAL raised its rates for Internal Medicine doctors to $11,209, for General Surgeons 
to $36,122 and for OB/GYN's to $61,545. MIEC's premium rates were $7,432, $26,748, 
and $44,580 respectively. Notwithstanding, the premiums charged for 2003 were l e s s  

than those charged by NORCAL for the same practice specialties in 1993, 1994, 1995, 
1996 and only slightly higher than those charged in 1997 and 1998. The premium rates 
charged by MIEC in 2003 were less than those charged by the carrier in 1994, 1995, 
1996, 1997, 1998, 1999, and only slightly higher than the premiums charged in 2001 
and 2002.12

The significance of this rate comparison is even greater when comparing the discounted 
value of 2003 dollars with the previous years of lower premium rates. In short, these 
figures reflect an actual r e d u c t i o n  in malpractice premiums over this time period when 
viewed in that light without considering the premium credits refunded to health care 
providers over this same time period. Moreover, when comparing these premiums to 
the inflation rate of health care costs (and resulting income to physicians), it is clear that 
these rates have not resulted in a n y  increase to the cost of malpractice insurance 
premiums to health care providers in Alaska through 2003.

THE CALIFORNIA EXPERIENCE
V i.

Since California's non-economic damage cap legislation seems to be the model being 
touted by the proponents of this legislation, it is helpful to review the medical 
malpractice premiums charged in that state.

Between 1991 and 1997 In California, the medical malpractice premiums for internal 
medicine doctors, general surgeons and OB/GYNs remained relatively constant 
between 1991 and 1997. The premium rates charged by NORCAL over that time

MLM annual survey 2000-2001.

MLM annua l su rvey 2003 .



period for Internal Medicine doctors ranged from $5,692 to $9,472, for General 
Surgeons, $18,916 to $29,440, and for OB/GYN’s, from $31,624 to $49,208. MIEC's 
premium rates were $5,776, $20,792, and between $34,648 and $39,268 respectively.13

Of particular note, and as recognized by numerous commentators, the reason for the 
relative consistency over this time period had little or nothing to do with medical 
malpractice non-economic damage caps.

In 1975, California enacted the Medical Injury Compensation Reform Act (MICRA) that 
placed a cap of $250,000 on non-economic damages in medical malpractice actions. 
MICRA was touted by the insurance industry and health care practitioners as the 
solution to the "malpractice crisis" and the solution to increasing malpractice insurance 
rates. By 1988, however, medical malpractice premiums were 190% higher than 1976 
levels (40% when adjusted for inflation to 2001 levels).14

In 1988 California voters passed Proposition 103, an insurance reform proposal. This 
proposition roiled back insurance rates 20% and froze rates for one year. It mandated 
billions of dollars worth of refunds to policyholders and created a system that required 
approval of insurance rates, allowing the insurance Commissioner to deny rate 
proposals that were too high or too low to be actuarially justified. It is following this 
proposition through 1996 that malpractice insurance rates actually stabilized.13

Beginning in 1997, insurance rates in California a g a i n  began to increase substantially. 
In 1997, NORCAL's premium rates for Internal Medicine doctors ranged up to $9,472, 
for General Surgeons, up to $29,440 and for OB/GYN’s, up to $49,208. The rates 
continued to increase slightly between 1999 and 2001. Since that time, through 2003, 
the rates have increased to ranges up to $25,178, $58,830, and $77,814 respectively. 
During this same time period, MIEC's premium rates have increased from their 1996 -- 
1998 rates to a range up to $9,305, $27,682, and $50,340 respectively. Accordingly, 
even with MICRA reform, malpractice rates have steadily r i s e n  in California and are 
comparable to or substantially greater than malpractice premium rates charged in this 
state by the same companies notwithstanding the lack of additional caps on non­
economic damages.16

a

THE INSURANCE INDUSTRY ADMITS THAT CAPS WILL NEITHER REDUCE 
PREMIUMS NOR ARE CAPS RELATED IN ANY WAY TO THE AVAILABILITY OF 
HEALTH CARE

MLM annual surveys, 1991-1997.
14 H o w  I n s u r a n c e  R e f o r m  L o w e r e d  D o c t o r s  M e d i c a l  M a l p r a c t i c e  R a t e s  i n  C a l i f o r n i a ,

The Foundation for Taxpayer and Consumer Rights, February 10, 2003, excerpted from 
N.C. trial lawyers expose on malpractice rates in N.C.

15 I d .

16 MLM annual surveys, 1996-2003.
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Misinformation regarding the efficacy of caps on non-economic damages and purported 
decreases in medical malpractice premiums has been disseminated by health care 
providers and malpractice insurers in other states as well.

In Florida, after pushing through a sweeping medical malpractice bill in August with a 
promise to reduce ever-increasing insurance premiums for Florida's physicians, 
malpractice insurance carriers followed up the bill's passage with a request to increase 
premiums by as much as 45 percent.17

In 2003, Oklahoma passed a tort reform bill that included a severe cap on 
compensation available to certain medical malpractice victims. Following passage of 
that bill, the insurance company owned by the state medical association requested an 
astounding 83 percent rate hike which was subsequently approved on the condition that 
it be phased-in over three years.18

In January 2003, Ohio lawmakers enacted a cap on compensation for patients injured 
by medical malpractice. Almost immediately, all five major malpractice insurance 
companies in Ohio announced that they would not reduce their rates. One insurance 
executive predicted his company would seek a 20 percent rate increase.19

This should come as no surprise to those familiar with the insurance industry and 
particularly with malpractice carriers.

Bob White, president of First Professional Insurance Co., the largest medical 
malpractice insurer in Florida stated that "no responsible insurer can cut its rates after a 
[medical malpractice tort reform] bill passes.’’20 Cliff Webster representing the 
Washington State Medical Association and Chairman of the Washington Liability 
Reform Coalition told the Washington State Legislature, House Judiciary Committee in 
2003 that "I don't think we would argue that the premiums are likely to go down."21

17 S e e ,  e . g . ,  Julie Kay, "Medical Malpractice; Despite Legislation that Promised to 
Rein in Physicians Insurance Premiums, Three Firms File For Big Rate Increases," 
P a l m  B e a c h  D a i l y  B u s i n e s s  R e v i e w ,  Nov.20, 2003.
18 B e s t W f r e ,  Dec. 2, 2003.

19 Laura Bischoff, "Taft Signs Malpractice Reform Bill; Cap on Awards for Pain and
Suffering," D a y t o n  D a i l y  N e w s ,  Jan. 11, 2003; Andrew Welsh-Huggins, "Doctors 
Pushing for Short-Term Relief From Malpractice Rates," A s s o c i a t e d  P r e s s ,  Jan. 10, 
2003; "Despite New Law, Insurance Companies Won't Lower Rates Right Away," 
A s s o c i a t e d  P r e s s ,  Jan. 9, 2003.

20 P a l m  B e a c h  P o s t ,  Jan. 29, 2003.

21 Testimonial excerpt from testimony before the Washington State Legislature,
House Judiciary, Feb. 21, 2003.
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Sherman Joyce, President of the American Tort Reform Association candidly 
acknowledged, "We wouldn't tell you or anyone that the reason to pass tort reform 
would be to reduce insurance rates."22 James Robertson, Assistant Vice President and 
Associate Actuary for SCPIE Indemnity Company (California's second largest medical 
malpractice insurer) stated "while MICRA was the Legislature's attempt at remedying 
the medical malpractice crisis in California in 1975, it did not substantially reduce the 
relative risk of medical malpractice insurance in California." He made that statement in 
a written response to a question from an administrative law judge overseeing the case 
in which his company had requested another 15.6% rate hike.

In short, virtually every reliable empirical source underscores the certainty that limiting 
an injured persons access to the court system for damages has little or nothing to do 
with insurance premiums for the cost of health care delivery.

In January 2004, the Congressional Budget Office (CBO) concluded that legislation to 
cap damages in medical malpractice lawsuits would do little to hold down health care 
spending or eliminate the practice of defensive medicine. Moreover, the report found 
that medical malpractice insurance premiums have increased in part because of 
reduced income from insurer investments and short-term factors in the insurance 
market. The report found that although malpractice insurance premiums are somewhat 
lower in states with caps on damages, even a large savings in premiums would have a 
small impact on total health care spending because malpractice insurance costs 
account for less than two percent of health care spending. The CBO concluded that 
caps on damages in malpractice suits would not likely end the practice of defensive 
medicine. That is because physicians who practice defensive medicine may do so less 
because they fear liability than to generate more income. Equally compelling, the GAO 
concluded that many reported shortages of health care services [based on these 
factors] could not be substantiated or did not widely affect access to health care.23

In a sweeping and thorough investigation for AIR under the direction of Mr. Robert 
Hunter (former Federal Insurance Administrator and Texas Insurance Commissioner) it 
was determined that insurers make most of their profits from investment income. 
During years of high interest rates or excellent returns in the market, insurance

"Study Finds No Link Between Tort Reforms and Insurance Rates," L i a b i l i t y  

W e e k , July 19, 1999.

23 C o n g r e s s  D a i l y , Jan. 13, 2004. The same argument of "fleeing" doctors and fear 
of inability to attract new ones has been completely debunked in Washington. Doctors 
for Medical Liability Reform claimed that 500 doctors had left the state between 1998 
and 2004. They failed to mention, and did not research, however, how many doctors 
had moved to Washington over the same time frame. According to the 2003 GAO 
report, there were more doctors per capita in 2001 than in 1998. Moreover, despite 
arguments to the contrary, there was no indication that health care delivery was being 
curtailed or eliminated. Carol Ostrom, "Contrary to Ads, Doctors Replaced, Clinics Still 
Open," S e a t t l e  T i m e s ,  Feb. 23, 2004.
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