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Domestic Violence Fatality Reviews

. i  ta b le  I .-V. . - ,
Additional Highlights from the Charan Investigation •. •

Based an  the incident reports involving Joseph Charan, the San Francisco Police Departm ent did not deem serious the 
injuries Veena Charan and other family members received at the hands of Joseph Charan. Specifically, the report indi­
cated that "had die investigator looked at the pattern of violence established by Mr. Charan, and presented that Infor­
mation to  the District Attorney’s Office, stronger measures and responses to the situation may have prevented Joseph 
Charan from continuing the escalation of violence that led to the murder-suicide.”15

According to  the felony protocol of the District Attorney's Office, prior history was one of the factors to be taken into 
account regarding re-booking. If the Assistant District Actorney had access to  the same informadon the Commission 
did, the re-booking charges may have been different

• Probation officers were not trained adequately in the dynamics of domesdc violence.

• The Commission called for greater domestic violence training o f the Municipal C ourt, Criminal Division. In particular, it 
stated a “need for training judges on the interpretation of restraining orders."16

• Family C o u rt Services refused to  answer questions posed by the Commission, citing their need to maintain confiden­
tiality. The Commission described this failure as “intransigence."17 The report stated the resistance of Family C ourt 
Services "is indicative of the lack of the departm ent's efforts to  improve the City’s response to  battered women and 
their children.”18The Commission also criticized the mediation strategies of the Family Court.

understandings of the agreements/court orders and proceed­
ings. Specifically, the investigation called for the develop­
ment o f domestic violence advisory committees in each city 
department working with domestic violence cases.

^ ^ tite m p o ra ry Domestic Violence 
Death Reviews: Some E ffective 

Emerging Models
Informal and semi-formal adult domestic violence death 

reviews have been conducted in a number of states for the past 
decade. M ore recently  some states, such as C alifornia, 
Nevada, and Delaware, have introduced legislation to regulate 
the review process and protect review participants from lia­
bility. However, adult domestic violence fatality reviews are a 
relatively recent phenomenon and it is accurate to state that 
most domestic violence related deaths currently are not subject 
to systematic and multi-agency review.

The principal purpose o f domestic violence fatality 
review is to reduce domestic violence related deaths and 
injuries through the identification and subsequent rectifica­
tion of problems in the civil and criminal justice systems, 
including the delivery of multiple services to families. One 
way of doing this is through reviews such as the Charan 
investigation, which, as the authors have shown, scrutinized

one case very closely yielding various concrete recommen­
dations regarding service delivery.

Other review practices aim to do the same, although they 
use different approaches. These approaches are influenced by 
the availability of resources to fund reviews, the commitment 
of different agencies and jurisdictions, and their experience of 
domestic violence deaths. Some review teams examine large 
numbers of deaths with a view to identifying just how many 
are die result of domestic violence. This type of wide-angle 
approach tends to reveal the extensive role played by domestic 
violence in the loss o f life in general. An exemplar o f this 
wide-angled approach can be found in Philadelphia.

PHILADELPHIA: A MULTIDISCIPLINARY MODEL
The Philadelphia Women's Death Review Team is a 

multi-agency, multidisciplinary group convened as a public- 
private collaboration. It seeks to reduce the num ber o f  
domestic violence deaths by examining the role of violence 
in the lives of Philadelphia women killed by an intimate 
partner, as well as the effects of the killing on their children.

Scope o f review. Without substantial funding or any legislr 
tion, the Philadelphia Department of Public Health, with sup­
port from the District Attorney’s Office, is conducting reviews.
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This multidisciplinary team goes down to medical exam­
iners' offices to review all deaths of women from 15 to 60 
years of age, not just dom estic violence cases. 19 These 
deaths either could be related directly to domestic violence 
or related indirectly due to w om en’s inability to access 
h ea lth  care. R o u gh ly  three  th o u san d  wom en d ie  in 
Philadelphia every year and the team expects to look at 400 
to 500 deaths. The team’s central objective is to be able to 
identify' any domestic violence directed at decedents in the 
12 months prior to the fatality. The meetings are quarterly 
and each review takes about 30 minutes.

Observations. To date, the Philadelphia Team20 has made the 
following important observations about the deaths of women:

■ It is difficult to locate information on many o f the 
female decedents, especially psychosocial data. Many 
women led invisible lives and their deaths often went 
unnoticed. Many women who died prematurely were 
not known to any cornmunity/legal systems.

• O ften, p e rp e tra to rs  o f  dom estic  hom icide are 
known within their communities, and not only in 
their role as offenders. Some were known to mental 
health providers. The team has asked whether it is 
possible to flag or track offenders who need but 
refuse psychiatric help.

• Gun merchants do not always refuse to sell firearms

to individuals with Protection from Abuse Orders 
against them. Additionally, judges do not always 
order domestic violence perpetrators to relinquish 
previously acquired weapons. The team has raised a 
number o f questions about the use of the judiciary to 
remove or manage access to weaponry.

• Women who die from HIV/AIDS are often con­
nected to lifestyles involving drug use and prostitu­
tion. It is well documented that prostitutes suffer 
inordinate amounts of abuse at the hands of men.

SANTA CLARA COUNTY, CALIFORNIA:

A COUNTY BASED DOMESTIC VIOLENCE 

COORDINATING COUNCIL MODEL

The Santa Clara C ounty Death Review Committee ‘ 
began work in 1994 and appears to have been among the 
first dom estic violence review teams in the country. It 
defines “domestic violence related death” as one where the 
perpetrator and victim were “romantically linked,” either at 
the time o f death or prior to the death.

The fina l rep o rt21 o f  the com m ittee, published in
r

October 1997, contained information on 51 domestic vio- - 
lence hom icides. The report included data on types o f  
deaths (hom icide, homicide-suicide, suicide, accidental 
death, or police shooting); police agencies involved in the 
case; age, race, sex, and substance abuse history of the par­
ties; presence o f children; weaponry used; status of the

VV..; •••;•• r  , • . - ; l - • i A U L t X .  . • • '. > r"V

Highlights, of the 1997 Santa-Qara County Death Review Final Report. . ; Iv;
• The average adult age of perpetrators and victims was 33 years (females 32; males 35).

• Of the 5 1 perpetrators, 44 were male, seven female.

• Firearms were used in 29 of the 5 1 homiddes.The report stressed that "as a community we must advocate for handgun
control."22 . •• • •

• In 26 of the 5 1 cases, the parties were separated o r divorced at dme of death.

• Police had prior domestic violence contacts with the parties in 11 cases.

• In six cases, restraining orders w ere either active (four) o r in the process of being issued (two).

• Of the 51 victims, 17 were Asian,23 14 white, 12 Hispanic, five African American, two mixed-race, and one Indian (not 
Native American).

• The report noted a need for educating the public through agencies such as schools and the media. For example, the 
Santa Clara County report recommended all school districts develop a curriculum that addresses domestic violence.2"1

• The report noted a need for creating a greater awareness of the links between workplace violence and domestic vio­
lence. The Santa Clara County team noted that seven of its 5 1 deaths occurred in the workplace.25
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relationship (divorced, cohabiting, separated, etc.); exis­
tence of prior restraining orders; prior police involvement; 
and location of residence.

Asian victims were over-represented among victims, 
although only one of the Asian cases came to the attention of 
community agencies prior to the killing. The report noted, 
"This made members feel that we were not getting the word 
out about the dangers of domestic violence to the Asian com­
munity."26 This led to calls for greate- Asian representation on 
the death review committee. The report noted three Asian 
members on the team. One committee member helped form 
the Asian Community Against Domestic Violence Coalition, 
which' organized a domestic violence conference for the 
Vietnamese community in September 1997.

The suggestion that more Asian women need to be 
accessed through support services should not be taken to 
mean that those women who did not utilize services were 
som ehow  culpable fo r th e ir  own deaths. Karin W ang 
(1996) points to the way the cultural background of Asian 
women makes it difficult for them to utilize the support ser­
vices offered by a predominantly white-run domestic vio­
lence movement.27 In addressing this issue, Wang argues 
that battered Asian-American women have not been well 
understood by the domestic violence movement.28

Although California legislation does not address the 
issue o f domestic violence shelters turning over their 
records for purposes o f death review, informally the team 
seems to have worked around the issue of client confiden­
tiality and it appears a mechanism has emerged so shelter 
team members do share information.

-THE FLORIDA FATALITY REVIEW PROJECT: 3.
GOVERNORS RESEARCH AND POLICY MODEL

The Florida Department o f Law Enforcement reported •
230 domestic homicides for 1994. As a result of this dis- 0
turbing statistic, the FIorida 'G ovem or’s  T askF orce  ottt#  
Domestic and Sexual Violence fundedastuay o 'f ^ m e s u c j s , r l  
fatalities’ln order b ettef ’to understand, intervene in, and 
prevent these crimes. Unlike reviews in Philadelphia and •
Santa Clara County, a team of researchers, hired specifi- •
cally for that purpose, conducted the Florida reviews'.
These researchers did identify system failures, although • 
this was not the prime focus of their research. Rather, they 
gathered evidence on the overall dynamics of cases prior •

to death.
Dynamics examined. For each domestic fatality in 1994 t'' 
researchers examined the following dynamics:

1. The perpetrator-victim dyad.
In particular, the researchers examined the multiple 

dynamics o f these murders, paying particular attention to 
the sex, race, ethnicity, sexual orientation, geo-cultural 
background (rural, suburban, urban), socioeconomic status, 
and marital status/familial relationship between perpetrators 
and victims.

2. The situational antecedents to the fatality.
Researchers explored the following:

• A prior history of domestic violence in the relationship;
• The presence or absence of injunctions (resuaining or 

protection orders) both prior to the fatality or when the 
fatality occurred;
W hether a divorce was pending at the time o f death 
(with married couples);

• Whether there was any sign of relationship breakdown 
(variously measured);
W hether there was any sign of acknowledged conflict 
in the relationship;

• Prior police calls to the residence;
• History o f drug/alcohol abuse;
• The residential origins of the perpetrator and victim;
• W hether the victim or perpetrator had any history of

emotional problems or mental illness and the specific 
forms o f these problems. (See Table 3)

The lethal incident.
Here researchers documented:
The specific mode of killing;
The types of weaponry used (handgun, rifle, shotgun, 
other firearm, knife or cutting instrument, blunt object, 
motor vehicle, poison, explosives, fire or incendiary 
device, personal weapons such as fists, feet, teeth, etc.); 
The availability of weapons;
The involvement of drugs or alcohol during or immedi­
ately preceding the fatal episode;
The presence of other parties at the scene (e.g., ch’ 
dren, police, other professionals);
The non-fatal wounding of others at the scene;
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• The involvement of professionals at the scene; and 
The location of the fatal incident

Data sources. Researchers drew information from the fol­
lowing data sources: police records; social service reports; 
court documents; newspaper accounts; autopsy reports; 
mental health records; hospital and public health/medical 
data; and, other information that may have had a bearing on 
the decedent and her/his family. They also interviewed pro­
fessionals including, but not limited to, police, court per­
sonnel, mental health workers, social service providers, and 
advocates for battered women.

Disparity in numbers. Although the Florida Department o f 
Law  E nforcem ent (FDLE) docum ented 230 dom estic 
fatalities in E orida during the year o f 1994, the research 
revealed a total o f 328 domestic fatalities in that year.29

The disparity stemmed from four major issues:

1. Police departm ents often do not include child  
deaths due to abuse and neglect as part of their offi­
cial dom estic hom icide count. The researchers 
included these deaths.

2. Police departments often do not include the suicide 
victims iii domestic homicide-suicides in their offi­
cial count. The researchers included these deaths. 
(However, the researchers did not include deaths 
from  suicide related to dom estic violence. This 
unknown figure represents a huge number of poten­
tial deaths stemming from domestic victimization 
and is an area in urgent need of systematic research 
and policy initiatives.)

3. Police sometimes did not code domestic deaths as 
such.

4. Police departments did uot include boyfriend/girl­
friend deaths as domestic homicides because those 
deaths did not strictly meet the terms of the statute.

Adopting a broader definition of domestic homicide than 
law enforcement sources, the researchers showed that in 1994 
approximately one-third of all Florida homicides were related » 
to domestic violence.30 This ratio contrasted sharply with offi­
cial police data, which identified only one-fifth of all homi­
cides in Florida in 1994 as being caused by domestic violence.

Essential findings from the
Florida Fatality Review Project
• The analysis indicated that 294 of the 328 fatalities 

were consistent with the .Florida Domestic Violence 
Statute.31 The 34 remaining domestic fatalities either 
fell outside the statute criteria (e.g., victim and perpe­
trator were not married, lived at different addresses, 
and had no children together) or the researchers simply 
did not have enough information to determine if they 
met all the criteria of the statute.

• Men perpetrated nearly all cases with multiple victims. 
In only six cases did a woman kill more than one 
victim, or murder her partner and then commit suicide. 
In no case did a woman murder her husband, her chil­
dren, and then herself.
Many of the factors present in the multiple domestic 
killings also appear in the killing of individual women. ’ 
Men killed most o f the individual v/omen. Nearly all 
of these cases involved women who had an extensive 
history o f violent victimization prior to being killed. 
As the statistical analysis reveals, other important fac­
tors include prior threats to kill, escalating abuse, and 
obsessive possessiveness and jealousy on the part of 
perpetrators. In few er cases, there was prior docu­
mented involvement o f police and other criminal jus­
tice agencies. Of all adult women victims, only three 
were killed by other women. Five adult female fatali­
ties resulted from women killing themselves as part of 
multiple killing scenarios.

• When women are killed in either multiple or single­
victim domestic fatalities, it is usually the final event in 
an abusive relationship of long standing. When men are 
killed by other men or by women, it is rarely, if  ever, the 
end product of a battering relationship in which the men 
are the victims of abuse. When other men in domestic 
situations kill men, it is often because the two men are 
competing for a woman who has, in many cases, been 
victimized by one of the men. Men perpetrated three- 
quarters of all adult male domestic fatalities. Only one- 
quarter of the men who died were killed by women.
Women who killed men nearly always did so out of 
self-defense, or less often, the defense o f their chil­
dren. These women have always, or nearly always, 
beta pushed to the brink of human endurance by the
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batterers they eventually kill. While the killing of bat­
terers by the long-standing victims of battering may 
not qualify as self-defense in a court of law, the act of 
defensive or preemptive violence by women is qualita­
tively different from the offensive acts of violence per­
petrated by men against women.

The com m ission o f in tim ate partner hom icide by 
women varied considerably by race and ethnicity. Although 
African-American women constitute roughly one-eighth of 
Florida’s female population, they comprised 16 of the 24 
women who killed their male intimates. Black women who 
killed, like their Caucasian and Latino counterparts, were 
essentially backed into a comer with nowhere to go. Like 
white women, some had children to care for; nearly all, if 
not all, had been brutalized by their intimate partners; and 
most had, for whatever reasons, not sought out or received 
support from criminal justice  and other state agencies. 
Their partners were often obsessively possessive, and a 
good number of these violent men had threatened to kill 
them. From initial field interviews in Florida it appears that 
black women are less likely to use shelter and criminal ju s­
tice services than white or Latina women and are, there­
fo re , m ore lik e ly  to be e n trap p ed  to the po in t o f  
committing lethal violence.31

• Missing data hamper the statistical analysis of child 
fatalities. Nevertheless, there are certain themes that 
seem to pervade these tragedies. The most common 
correlate is that the death o f children resulting from 
abuse or neglect occurs in homes where caretakers 
tend not to be married. About one-third o f the perpe­
trators were mothers’ boyfriends, one-third were bio­
logical fathers, and approxim ately a quarter were 
biological mothers. These men sometimes had crim­
inal records, including a history o f violence. It is 
clear from multiple sources of data that child fatali­
ties normally occur within a context of poverty, often 
abject poverty.

Research findings also reveal that 50 percent of the 
children about whom there is reliable data have been physi­
cally abused before, often for a long period o f time. 
However, it is not necessarily the case that this prior abuse

has come to the attention of authorities. For example, very 
few of the families in which child fatalities occurred hi 
prior documented contact with the police.

Children under five years of age are clearly the most 
vulnerable to violence. Over half of the child victims in the 
sample were under two years of age. Those who were older 
were often killed with easily obtained firearms.

As part of a grant from the Violence Against Women 
Grants Office, the Florida Governor’s Task Force has pro­
vided technical assistance to four pilot Florida fatality 
review teams that are just beginning to review cases at this 
time of writing. Using the Florida fatality review project 
and its methodological approach as a touchstone, teams in 
Metro-Dade (Miami), Volusia-Pulnam (Daytona Beach), 
Palm  Beach, and H illsborough (Tampa) counties have 
formed, created operational guidelines, and constituted var­
ious subcommittees regarding matters such as the ethics o f 
death reviews, data collection, working with family mem­
bers of die decedents, effecting policy changes, and intro­
ducing confidentiality legislation.

The issue of confidendality and immunity from suits 
remains the biggest stumbling block in Florida, as team 
negotiate their concerns about liability. Some state statutes 
have already dealt with this matter, providing their teams 
with immunity from various legal actions stemming from 
the review process.33 In Horida, initial reyiews have begun 
with homicide-suicide cases where there is no pending 
criminal prosecution and cases effectively are closed and 
the risks o f liability limited.

T H E  USE O F  W ITNESSES:

A N  E M E R G IN G  ISSUE FO R FATALITY R E V IE W TE A M S

In Florida, as elsewhere, review teams are discussing 
many important issues. One matter concerns the feasibility' 
o f  bringing in witnesses to im prove understanding o f 
domestic deaths. Other states have empowered teams for­
mally in this area. For example, the Delaware review team 1 
has'tfie'powef'ajnd authority to adm inister oaths and to 
compel the attendance of witnesses whose testimony is 
related to the death under review. It also can compel the 
production o f records related to the death by filing  a 
praecipe34 (request) for a subpoena, through the office o' 
the Attorney General, with the Prothonotary33 (clerk) ot 
any county.
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“Red flags”  identified with the I994.fatalities in Florida /:/;

The researchers also identified "red flags" o r  situational antecedents to the fatalities presented in o rder of their docu­
mented frequency in the 106 cases where men killed intimate female partners:

• Prior history of domestic violence (approximately 85 percent of cases). Among these cases battered women often 
reported an increasing entrapment.

• Obsessively possessive beliefs on the part of the perpetrator (approximately 70 percent of cases). Stalking behavior, 
close surveillance, inability to sleep on the part of the perpetrator, acute depression, perhaps a history of medication 
use, history of suicidal ideation, or, less commonly, documented suicide attempts often accompanied this.

• Attempts to  break away from the perpetrator, including divorce, separation, and estrangement (approximately 70 per­
cent of cases). In a number of cases of breaking away, researchers identified accompanying relationship difficulties 
regarding such matters as child custody/visitation.

• Prior police involvement In the case (approximately 50 percent of cases involving lone women killed and 30 percent of 
cases where women died in the course of homidde-suicides o r familicides).

• Prior criminal history on the part of the perpetrator. In 43 percent of those cases w here men killed their intimate 
female partners in non-multiple episodes (67 cases), the men had prior histories of criminal behavior, nearly always 
involving violence. In about a fifth of the multiple killings, the male perpetrators had prior criminal histories of violence.

• Threats to kill the eventual victim (documented in approximately 30 percent of cases).These often were communicated 
to  family friends, relatives, neighbors, and others prior to  the homicide. .

• Issuance of restraining orders (approximately 20 percent of cases).

• Alcohol o r  drug use that often escalated prior to the fatal episode (approximately 20 percent of cases).
'‘’tevf&Sm

This is a thorny issue and some advocates for battered 
women have argued for retaining certain informal elements 
to fatality review.36 Some particularly important questions 
relating to subpoena power are noted below:

• Is the resort to subpoena overly inquisitorial and punitive?
• Do teams themselves want the ability to subpoena wit­

nesses?
• C ould fam ily members o f victims be subpoenaed? 

Given the involvement of families of victims in homi­
cide trials and their need for information about the 
death, closure, and input, how should teams work with 
grieving families?
What about the conflicts between confidentiality/immu­
nity of teams from suits, and the need to be open and 
honest with families about the death?

• How might teams work with domestic violence shel­
ters? For example, ought shelter staff and records also

be available for review, or should they somehow be
immune? One can envisage many reasons for not
allowing teams to access shelter contacts with women.
However, what if shelters actively discriminate against
minority women, or fail to provide services for them?
Would not this problem, already identified by a small
number o f African-American women in Florida, be
something that an assessm ent of systems delivery»
would want to address? Can women entering domestic 
violence programs be asked to waive access to their 
records in the event o f their subsequent deaths? Is such 
a waiver not insensitive? realistic? or both? Or, do a ' 
victim’s rights evaporate upon death?

The authors pose these questions and issues in the spirit 
of inquiry to encourage discussion and debate. One specific 
area that needs to be explored further is the role of the judi­
ciary in domestic violence fatality reviews.
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&TBe Role o f the Jud ic ia ry in  
Domestic Violence

FATALITY REVIEWS

W hat ro le  should the jud ic ia ry  and ju d g es  p lay  in 
reviewing cases or situations known to the court where there 
is fatal dom estic violence? Should judges sim ply defer to 
others when such tragic circumstances arise o r should they 
participate in some process to determine whether the system 
could be improved so future fatalities might be prevented?

At a practical level, what should judges do when legisla­
tors, the media, and others in their community raise a hue and 
cry regarding a highly publicized domestic violence fatality? 
How should judges deal with the professional and ethical 
constraints, which limit and guide them as part o f the third 
branch o f government? These questions inevitably surface 
when the issue of court involvement in dom estic violence 
fatality reviews arises. Fortunately, other disciplines, such as 
medicine, have addressed the same issues carefully and it is 
now part o f their ongoing training, protocol, discussion, and 
literature.37 Perhaps it is time for the justice system to recog­
nize it 1_*» a role to respond in a similar fashion.

It is accepted that judges may provide leadership in their 
courts and in their com m unities w ith  respect to the fair, 
prom pt, and effective m anagem ent o f dom estic violence 
cases.38 This role is consistent with their judicial duties as laid 
down in the ABA Code o f Judicial Conduct, which specifically 
acknowledges that judges are in a unique position to improve 
the administration of justice.39 Under the ABA Code, judges 
are required to maintain professional competence in judicial 
administration and cooperate with other judges and court offi­
cials in the administration of court business.40

A s p a rt o f  their leadersh ip  role and adm in istra tive 
responsibilities, some judges and courts have decided to 
play a key ro le in dom estic violence fatality  rev iew s.41.,.' 
While court and judicial participation in s u r j  reviews is still 
evolving, several models have emerged. Some courts con­
duct internal (or in-house) reviews, while other courts par­
ticipate in an external and form al team  review .42 Som e 
courts participate in both kinds o f reviews. W hile som e 
courts and judges have been active in convening  such 
team s, o ther courts are m ore passive participants. Each 
model seem s to depend in part on the local jud icial and 
legal culture, as well as the judges' professional views of 
what role they and their courts can and should plav.

One may ask, w hy include the judge or a member of 
the court in a dom estic violence fatality review, howey 
structured ? T here are good reasons for doing so. judges 
and their staff, as w ell as the attorneys and others who 
appear before the court, (including intake officers, social 
w orkers, p roba tion  o fficers , and others) usually follow  
e stab lish ed  p ro ce d u res  in processing , p resen ting , and 
deciding cases. If  the case has the potential for harm to any 
litig an t o r fam ily  m em b er, co u rt procedures and risk  
assessm ents should  be review ed carefully from tim e to 
time for fairness and effectiveness. Such review is from a 
system ic standpoint and should not be focused on blame or 
finger pointing. E rror recognition, accountability, honesty, 
and system ic im provem ent should be the focus rather than 
denial, blame, and personalizing the review.

For exam ple, in a crim inal case at arraignment, the 
court m ust determ ine bail or release conditions. If  a  defen­
dant is u ltim ate ly  conv ic ted , the court m ust determ ine 
whether a defendant requires prison or a term of probation.
If probation is ordered, it comes with a wide array o f  ser­
vices and/or sanctions, such as a ja il term , a stay away 
order, dom estic  v io len ce  intervention  counseling , su ' 
stance abuse trea tm en t, m ental health counseling , ana  
more. If  a judge sentences someone to probation and that 
person la ter kills a fam ily member, the system m ight be 
reviewed to assure that the court had all the information 
before it by w ay o f  p re-sen tence reports, related cases, 
criminal abstracts, and risk assessments, to fashion a fair 
and appropriate sentence that is cognizant o f com munity 
safety, accountability, and treatment issues.

A nother good exam ple lies in family court, particu­
larly where the court is a  unified family court or a closely 

"2oordinated juv en ile  and fam ily court, as the judges are 
often w ell acquain ted  w ith  the fam ilies under the one 
judge, one family, one service team concept.43 Those j a h - T  
endars require a 'keen len .se  o f which cases arc risk lad en .’ 
They are often h igh volum e calendars where the jud ge  
m ay m ake ten, tw en ty  o r  m ore custody, v isita tion , o r 
restraining order decisions Jaily. The obvious question is 
whether the judge is privy to all relevant information and 
is utilizing a valid checklist or risk  assessment when ren­
dering these key decisions.

Historically, there has been very limited panicipatio.. 
by the ju d ic ia ry  in dom estic violence fatality  review s.
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Endnotes

1 See Leape, L.L., 1994, "E rror in M edicine," JAM A, 
272:1851-1857.

and domestic violence. Websdale (1999) explores some of 
these links.

2 Such a definition may exclude boyfriei J-giilfdend rela- 5
tionships where there has never been cohabitation or a 
child in common even where the dynamics of the rela­
tionship and eventual killing precisely parallel those 
between couples covered by statute. To qualify as an 6 
"intimate partner," states often require the couple to have 
lived together at som e po in t or to share  a ch ild  in 
common. For example, Florida Statute (1994 s. 741.28) 
defines "domestic violence" as "any assault, battery, 7 
sexual assault, sexual battery, or any crim inal offense 
resulting in physical injury or death of one family or 
household member by another who is or was residing in 8
the same single dwelling unit." A "family or household 
member" refers to “spouses, form er spouses, persons 
related by blood or maniage, persons who are presently 
residing together as if a fam ily or who have resided 
together in the past as if a family, and persons who have a 
child in common regardless of whether they have been 
married or have resided together at any time."

According to the Bureau of Justice Statistics (BJS, 1998; 
Bureau of Justice Statistics, U.S. Department o f Justice. 9 
1998. "Violence by Intimates: Analysis of Data on Crimes 
by C urren t o r Form er S p o u ses, B o y frien d s, and 10 
Girlfriends," NCJ-167237 March 1998), in the United 
States during the 1976-1996 period, intim ate partner 
murder fell by 36 percent from 3,000 (1976) to 1,800 11
(1996). The number o f U.S. women murdered by inti­
mates fell from 1,600 in 1976 to 1,326 in 1996. During 
the same period the number of men murdered by inti­
mates decreased from 1,357 (1976) to 516 (1996). This 
overall decline in intimate murder is most marked in the 
black community. The per capita rate of intimate murders 
among blacks was 11 times that among whites in 1976, 
but only four times that among whites in 1996.

3 For a discussion of these different categories, see Charles 
Patrick Ewing. 1997, Fatal Families: The Dynamics o f  
Intrafamilial Homicide. Sage. Thousand Oaks, CA; Neil 
Websdale, 1999, Understanding D om estic Homicide, 
Northeastern University Press. Boston. MA; for a discus­
sion of parricide see Kathleen Heide. 1995. Why kids kill 12 
parents: child abuse and adolescent homicide. Sage. 
Thousand Oaks. CA.

4 Evan Stark and Anne Flitcraft. 1995, "Killing the Beast 
Within: Woman Battering and the Female Suicidalitv." 
International Journal o f Health Services 25 (1): 43-64.) 
addresses the links between suicide, suicidal behavior, 13

Websdale, N  & Johnson, B. 1997. "Battered Women's 
Vulnerability to HIV Infection," Justice Professional, vol. 
10, no. 4, pp. 183-198.

E d ito ria l, “Prom oting  Patient Safety by Preventing 
Medical Error," JAMA, October 28, 1998, vol. 280, no. 16 
p.1444-1447. Quoted p. 1444.

M aria  S to n e , 1995, "D om estic V iolence F a ta lity  
Reviews." Boalt Law School, p. 13.

See for example the case of Leonard Morrow who mur­
dered his wife Latonya and two young children before 
com m itting suicide. The Hopkins county child death 
review team defensively concluded that “it does not appear 
that the system failed Mrs. Morrow,” but rather that "Mrs. 
Morrow failed to allow the system to protect her." (Cited in 
Websdale, N. 1998, Rural Woman Bartering and the Justice 
System: An Ethnography. Sage. Thousand Oaks, CA, p. 
149. Full discussion in Websdale, 1998, p. 147-150).

See Stone, 1995, pp. 15-17 and especially note 59.

P ro jec t S a feg u a rd , 815 E. 22nd Avenue, D enver, 
Colorado, 80205,303/863-7606.

This grow ing recognition o f the links between adult 
parental domestic violence and child abuse, neglect, and 
death is reflected  in recent legislation in Delaware. 
Delaware Statute Title 13 s 2105 empowers a domestic 
violence coordinating council to investigate and review, 
through a review panel, the facts and circumstances o f all 
deaths occurring in Delaware resulting from domestic 
violence. Child deaths are to be reviewed jointly by the 
Child Death Review Commission and the domestic vio­
lence fatal incident review panel. The death of a minor 
will be reviewed by the domestic violence fatal incident 
review panel only if the child’s parents or guardians were 
involved in an abusive relationship and where the m inor’s 
death is directly related to that abuse.

See W ebsdale, 1999, chapter 6 Table 6.6. W ebsdale 
shows that in ju st over half the 57 cases of domestic 
child  hom icides w here two parents/caretakers were 
involved in the care of the child, the female parent/care- 
taker was being beaten by the male parent/caretakei 
prior to the homicide.

In v e s tig a tio n , p. 5 .
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Because the jud iciary  is an inte­
gral part o f the  crim inal justice  
sy s tem  and the  fam ily  cou rt 
system, participation by the jud i­
ciary is increasing. As discussed 
above, in the Charan investigation 
the final report recommended sys­
temic im provem ents in a variety 
o f  areas th a t re q u ire d  cou rt 
involvement, ranging from transla­
tors, to training for probation offi­
cers and jud g es, to opening up 
case records in family court ser­
v ic e s . The C h aran  case  is no t 
exceptional. A lm ost every com ­
munity can recite a  widely publi­
cized killing, often accompanied 
by widespread media and legisla­
tive  concern about w hether the 
system is responsive to and pro­
tec tiv e  o f b a tte red  w om en and 
children. It is far better to have a constructive review 
process in place rather than sim ply to react in ad hoc 
fashion, as has been the case historically. Indeed, with the 
advent of these review  teams across the nation, those 
jurisdictions without such teams will come under even 
greater scrutiny and pressure to create a domestic violence 
fatality review team.

What can judges and the judiciary do to address the 
concerns raised by those in the community who ask whether 
the problem of domestic violence is being addressed fairly, 
promptly, and effectively? Judges and the judiciary can leam 
from the track record o f current review teams and from other 
disciplines, such as medicine, about how they deal with 
fa ta lities . They can partic ipate  in form ing their own 
domestic violence fatality review processes and start to dis­
cern how and where the various justice systems succeed and 
where they need improvement in protecting victims of 
domestic violence. Additionally, they can make a real effort 
to assure their communities that the justice system fairly and 
effectively addresses the litigants’ legal problems and at the 
same time adequately protects them. Ultimately, judges must 
create a legal and judicial culture of safety, which prevents 
future harm whenever possible.

^Conclusion
When a SwissAir flight went down 
o ff the coast o f  N ew foundland in 
1998, claiming the lives of over 200 
passengers and crew, a very high pro­
file investigation ensued. Millions of 
dollars were spent and no stone left 
unturned in an effort to understand 
how such  a crash  could  have 
occurred. These efforts were designed 
to identify the cause of the crash, with 
a view to preventing similar tragedies 
in the future. Given that many people 
use the  a irw ays, such efforts are 
entirely understandable.

D om estic violence claim s the 
lives of several thousand people per 
year. Because intimate family rela­
tionships are a pan of most people’s 
lives, m uch m ore time should  be 
devoted to exploring domestic vio­

lence deaths, with a view to preventing them. This article has 
suggested that reviewing domestic violence fatalities is a 
laudable development, one that will help prevent future 
deaths in families, reduce domestic violence in general, 
improve the delivery o f multiple services to families experi­
encing such violence, and make an unequivocal statement 
about the undesirability of this illegal and highly injurious 
behavior. As is happening in the field of medicine, this article 
recommends creating a culture of safety in order to review 
domestic violence deaths effectively, honestly, and openly.

We have h ighlighted severa l approaches to death  
reviews. The results o f  these reviews have been used to 
implement, or at least suggest, greater system coordina­
tion in dealing with people victimized by family violence. 
We have acknow ledged the need for com m unities to 
develop their own review processes and the authors hope 
that some o f the highlighted information will contribute 
to those developments.

Of especial importance, for the purposes of this article, 
is the recommendation that judges adopt leadership roles in 
working tow ard estab lish ing  local dom estic violence 
reviews. Such leadership is entirely in keeping with the role 
of judges in communities and government.

AOTHORS*ADQRESS%r •T:
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14 For a good recent discussion o f these issues see Karin 
W ang, 1996, “B a tte red  A sian  A m erican  W om en: 
C om m unity R esponses from  the B attered  W om en's 
Movement and the Asian American Community.” Asian 
Law Journal 3:151-185.

15 Report p. 7.

16 Report p. 11.

17 Report p. 12.

18 Report p. 13.

19 This includes deaths classified as homicides, suicides, 
unintentional injury, undetermined cause, those with inad­
equate certificates, and peculiar circumstances (asthma, 
AIDS), This is not to suggest that the deaths o f women 
aged over 60 are not due to dom estic violence. For 
example, “suicide pacts" where elderly men kill their 
female partners and then themselves cannot be assumed to 
be free of a history of domestic violence. Indeed, geron­
tologist D onna Cohen found that hom icide-suicides 
involving elderly women in West Central Florida from 
1988-1994 doubled. In all, such homicides accounted for 
20 percent o f the total homicides of people aged over 55. 
Cohen also notes that while 50 percent of the women’s 
health had deteriorated, two-thirds had expressed “no 
desire to die." Evidence that women killed in so-called 
suicide pacts had expressed “no desire to die" may sug­
gest they were being battered prior to their demise (Cited 
in Charles Ewing, 1997 p. 143).

20 At time of writing the Philadelphia Team is in the process 
of producing preliminary systematic data on the deaths of 
women. Contact Dawn Bemey for details, 215-985-2500.

21 By Rolanda Pierre-Dixon, Chair.

22 Santa C lara County D eath R eview  C om m ittee Final 
Report, October 1993-September 1997, p. 14.

23 The term "Asian" is not defined in the report.

24 Santa Clara County D eath R eview  C om m ittee Final 
Report, October 1993-September 1997. p. 15.

25 Santa Clara County D eath Review  C om m ittee Final 
Report, October 1993-September 1997. p. 5.

26 Report, p. 13.

27 Wang, 1996. She defines "Asian American" broadly to 
include "all persons of Asian ancestry living in the United 
States" (1996:152, n3). This includes peoples from East 
Asia (including China, Japan, and Korea), Southeast Asia

(including Burma, Cambodia, Laos, Thailand, Vietnam), 
South Asia (India) and the Philippines.

28 Asian women differ from white women in at least three 
ways. First, Wang points to the fact that the majority of 
Asian women are immigrants and therefore experience 
numerous language problems. These problems make it 
difficult for them to obtain help fror.i police, social ser­
vices, or immigration sendees. For example, if police offi­
cers attending domestic disputes at Asian hom es can 
understand the man and not the woman, it is likely that 
without special translator services, the Asian woman’s 
story will be marginalized or go unheard. Second, the 
Asian cultural emphasis on saving face and valuing the 
family above the individual, makes Asian women more 
hesitant when it comes to breaking up the family. Such a 
pronounced belief in the sanctity of the family in the face 
o f  v io len t v ic tim ization , com bined w ith a cu ltu ra l 
antipathy toward divorce, may make it more difficult for 
white shelter workers and advocates to offer support and 
understanding to groups like Korean women. Third, the 
traditional Asian gender roles of male provider and female ‘ 
homemaker are often disrupted by an American economy 
that requires both partners to work outside the home. This 
may be seen as liberating by Asian women, but it may, as 
Wang points out, be very threatening to the partners of 
Asian women. See Wang, 1996, p. 171,

29 For a very detailed case study analysis of these deaths, see 
Neil W ebsdale, U nderstanding D om estic H om icide, 
Northeastern University Press. Boston, MA. 1999.

30 Preliminary findings from 1995 reveal similar discrepan­
cies between FDLE data and that number of domestic vio­
lence fatalities identified by the broader definition used by 
Drs. Websdale and Johnson. Although FDLE identified 
195 domestic homicides in 1995, as c f  October 1, 1998, 
Drs. Websdale and Johnson had confirmed at least 285 
domestic violence related deaths.

31 See footnote 1 for Florida Statute (1994) s 741.28

32 For further discussion of these and related matters; see 
Beth Richie, 1996, Compelled to Crime, Routledge, New 
York; Websdale, supra note 29,1999.

33 In Nevada, information can be shared among team mem­
bers regarding the decedent or any person who was in 
contact with the victim and any other information deemed 
by the team to be pertinent tc the review. This information 
is to remain confidential (N.R.S. 217.475 ss 4). In addi­
tion, each member of the team is immune from civil or 
criminal liability for an activity related to the review of 
the death (N.R.S. 217.475 ss 8). Subsection 9 states that 
the “results of the review...are not admissible in any civil 
action or proceeding." In Delaware, the review process,



Domestic Violence Fatality Reviews

and any records created by it, shall be exempt from the 39 
provisions of the Freedom of Information Act in Chapter 
100 o f Title 29. All records and documents contributing to 
the formulation of reviews are deemed confidential. Such 
records and documents are not subject to subpoena or dis­
covery. Team members will not be required to make any 
statem ents regarding review  deliberations (Delaware 
Statute Title 13 s 2105 (h)). Likewise members and their 
agents will be immune from claims and not be subject to 
any suits, liability, damages or any other recourse, civil or 
crim inal, arising from any act, proceeding, decision or 40 
determination undertaken or performed or recommenda­
tion made, provided such persons acted in good faith and 
without malice in carrying out their responsibilities; good 
faith and lack of malice are presumed and the burden of 
proving otherwise falls upon the complainant (Delaware 
Statute Title 13 s 2105

34 A praecipe is an original writ drawn up in the alternative.

35 A prothonotary is an officer who officiates as principal 
clerk of courts in states such as Pennsylvania (Delaware 
Statute Title 13 s 2105 (d)).

36 For example, Barbara J. Hart made this point in her recent 
speech on social justice and fatality reviews in a national 
summit at Key West, Florida, October 26-28, 1998.

37 See for example, Editorial, "Promoting Patient Safety by 
Preventing Medical Error," JAMA, October 28, 1998, vol 
280, no. 16 p. 1444-1447. The authors suggest that error in 
medicine is real and common and must be reduced. They 
argue that if this error is met with blame and distrust, then 
suppression, stonewalling, and cover-up follow; all of 
which fail to reduce future harm. Alternatively, they sug­
gest that system changes can prevent harm to patients and 
led to the transition from a culture of blame to a culture of 
safety. The editorial is well written and has generated 43 
m uch discussion nationally. See also, Gawande, Atul,
"W hen Doctors Make Mistakes," The New Yorker, (Feb.
1, 1999) at p. 40. This excellent and readable article details 
a difficult medical procedure and sets forth how a hospital 
morbidity and morality conference addresses physician 
error and the procedures needed to overcome it. Query if 
courts and the justice system could adapt such conferences 
when preventable domestic violence takes place?

38 "Judges must provide leadership in their courts and in 
their communities to ensure that family violence cases 
are effectively managed and that adequate resources are 
available." Family Violence: Improving Court Practice, 
p. 15 (National Council o f Juvenile and Family Court 
Judges, 1990).

Canon 4.B of the revised ABA Model Code of Judicial 
Conduct states "A judge may speak, write, lecture, teac1- 
and participate in other extrajudicial activ ities co( 
ceming the law, the legal system, the administration of 
jus tice  and non-legai subjects, subject to the require­
ments o f this code.” The commentary discusses how the 
ju d g e  is in a un ique position  to co n trib u te  to the 
improvement o f the administration of justice including 
the criminal justice system.

See Canon 3. C.l of the revised ABA Model Code OD 
Judicial Conduct (1990). Most states have adopted some 
version of the American Bar Association’s Model Code of 
Ju d ic ia l C onduct, which was revised in 1990. See 
Shaman, Lubet and Alfini, Judicial Conduct and Ethics, 
pp. 3-6 (Michie, 2nd ed. 1995). The preamble to the 1990 
version states that judges "must respect and honor the 
judicial office as a public trust and strive to enhance and 
maintain confidence in’our legal system."

41 See Websdale, N., Sheeran, M., and Johnson, B. 1998. 
D o m estic  Violence F ata lity  Reviews: Sum m arizing  
N ational Developments. National Council o f Juvenile 
and Family Court Judges. Reno, Nevada. This publica­
tion  was part o f  the National Sum mit on D om estic 
Violence Fatality Reviews held in Key West, Florida in 
October 1998.

\
42 See for example the Philadelphia Women’s Death Review 

Team: An Interdisciplinary Team to Reduce the Number 
o f Violence-Related Deaths of Philadelphia Women. A 
paper summarizing the work of the team is available from 
the Family Violence Department of the National Council 
o f  Ju v en ile  and Fam ily  C ourt Judges o r from  the  
Philadelphia Health Management Corporation, 260 South 
Broad St. Philadelphia, PA 19102-5085.

Typically a unified family court’s jurisdiction includes all 
juvenile cases (delinquency, status, detention, waiver and 
child abuse), divorce, paternity, adoption, nonsupport, 
guardianship o f adults and children, civil restrain ing  
orders, civil commitment in mental health cases, and in 
some jurisdictions crimes within the family ranging from 
domestic violence to intra-familial murder. Traditionally, 
one judge or one judicial team hears all cases affecting 
one family and the judge has a broad array of services to 
assist these families. See, e.g., materials on ABA Summit 
on U nified  Fam ily Courts: Exploring S olu tions fo r 
Families, Women and Children in Crisis (held May 14-16, 
1998, Philadelphia, PA).
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While the language of this bill empowers the commissioner of Public Safety to establish domestic violence 
fatality review teams, the teams themselves do not need to be actively over sighted by the Department of 
Public Safety (DPS).

The direct fiscal impact to DPS, therefore is expected to be very minimal. There would be some expected 
costs as the processes by which the teams will conduct business are established, as members of DPS 
attend the meetings, and as final reports from the teams are presented for archiving, but those costs could 
be absorbed by current resources.
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Tlie LABOR AND COMMERCE Committee considered:

HOUSE B IL L  NO. 403 ALASKA INSURANCE GUARANTY ASSOC IAT ION

"A n Act re la ting to the Alaska Insurance Guaranty Association; re la ting to jo in t insurance arrangements and 
assessments to the association; re la ting to the powers o f the Alaska Indus tria l Development and Expo rt 
A u tho rity concerning the association; and prov id ing fo r an effective date."

Recommends i t be replaced w ith [ ] HCS or [ / j  CS for H o   ( )
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[ ] attach amendments
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F r a n k  H . M u r k o w s k i
Governor 

GOVERNORIC'GOV. STATE. AK. US

P.O. BOX 1 10J01 
JUNEAU. ALASKA 9931 1-0001 

(9071 465-3500 
FAX (9071 465-353?. 
WWW.GOV.STATE.AK.US

S t a t e  o f  A l a s k a

O f f i c e  o f  t h e  G o v e r n o r

J U N E A U

January 22, 2004

The Honorable Pete Kott 
Speaker of the House 
Alaska State Legislature 
State Capitol, Room 208 
Juneau, AK 99801-1182

Dear Speaker Kott:

Under the authority of article III, section 18, of the Alaska Constitution, I 
am transmitting a bill aimed at a crisis in the Alaska Workers’ Compensation 
insurance industry. Resolving this issue is vitally important to Alaska’s 

employers and employees. Specifically, this bill deals with the after-effects of 

Fremont Insurance Company’s insolvency (Fremont). Fremont was a California 

based workers compensation insurer. It was writing about 27 percent of the 

workers’ compensation insurance policies in Alaska by the year 2000.

Fremont was heavily involved in California’s workers' compensation price 
wars. These price wars occurred after California deregulated its insurance 
market in 1995. Insurers like Fremont cut prices and scrambled for market 
share. The result was that 41 workers’ compensation carriers in California 
went insolvent or quit doing business in the state to avoid insolvency. Fremont 
joined the group of failed insurers when it was declared insolvent in July,
2003. Fremont left Alaska employers and employees “holding the bag” with 
liability for claims worth approximate^ $60 million.

The Alaska Insurance Guaranty Association Fund (Fund) is set up to pay 
uncovered claims. The Fund pays claims in situations where insurance is 

unavailable to pay claims. The goal is to minimize losses to employers and 
employees. Association members are insurers that are authorized to write 

property and casualty insurance Alaska. An assessment is made based on the 
amount of premiums the member writes in this sta ... Current statutes cap the 
assessment at two percent of premiums written each year.

The Fremont insolvency and the amount of claims left over is so large, 
the Fund cannot cover the claims. If the difference is not made up, Alaska 

employers and employees alike will suffer. Employers will be held liable for 
claims they paid Fremont to cover. Some businesses will simply not be able to 
afford to pay the claims and will have to go out of business. Many other claims

http://WWW.GOV.STATE.AK.US
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will be delayed or settled for less than their full value as employers and 
employees litigate or dispute liability and the value of a claim.

Statutory changes are necessary to address the Fund’s substantial cash 
deficits and to provide for greater equity in times of crisis among all persons 
covering an employer’s liability for workers’ compensation, whether through 
insurance, self-insurance, or a pooling arrangement. A brief description of 

these changes follows.

Under the bill, the insurance code (AS 21) would be amended to raise the 
cap on member assessments by the association from two percent to four 
percent of written premiums and to provide for excess assessments on member 
insurers if there is a shortage of money in an association account. The bill 
would also authorize the association to assess employers that are self-insured 
for workers’ compensation and assess joint insurance arrangements that 
insure an employer’s workers’ compensation liability. This assessment applies 

only when insurer assessments are insufficient in any one year to cover 

workers’ compensation claims payments by the association and is limited to a 

maximum of two percent of all payments reported to the Alaska Workers’ 
Compensation Board under the Alaska Workers’ Compensation Act (AS 23.30).

The bill also includes a provision to authorize the Alaska Industrial 
Development and Export Authority (AIDEA) to guarantee loans to the 
association that are needed to make the association financially able to meet 
cash flow needs. While current law allows the association to borrow money, 

the association is not a viable prospect for traditional commercial loans. Loan 
guarantees from AIDEA \vould permit the association to obtain loans on 
favorable terms. The bill, however, would limit AIDEA guarantees for 
association loans to a maximum outstanding principal balance at any time on 
all loans of $30,000,000.

The bill provides for an immediate effective date.

I urge your prompt and favorable action on this measure.

Sincerely yours,

-Pfank H. Murkowski 
Governor

Enclosure



FISCAL NOTE

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous_______________

TOTAL OPERATING

Revision Dale/Time (Note if correction):_______________________ Department: Labor and Workforce Development
Title: "An Act relating to the_______________________ RDU: Workers' Compensation__________
_______________Alaska Insurance Guaranty Association..." Component: Workers' Compensation__________
Sponsor: Rules_Committee____________________________ ________________________________
Requester: Governor___________________________________Component Number: 344

Expenditures/Revenues_____________________________ (Thousands of Dollars)___________________
Note: Amounts do not include inflation unless otherwise noted below.

ST A TE O F  A LA SK A  Fiscal Note Number: 1_________
2004 L E G IS L A T IV E  SE SSIO N  Bill Version: _________ HB 403_____________

(H) Publish Date: 1/28/04

CAPITAL EXPENDITURES

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate) 

TOTAL

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

ICHANGE IN REVENUES ( ) T

FUND SOURCE

Prepared by: Paul Grossi, Director____________________________________ Phone 465-2790
Division Workers' Compensation Division  Date/Time 12/31/03 9:17 AM

Approved by: Greg O'Claray, Commissioner____________________________  Date 12/31/2003______
Agency Department of Labor and Workforce Development__________

(Revised 12/2003 OMB) Page 1 of 1



FISCAL NOTE
S T A T E  O F  A L A S K A
2004 L E G IS L A T IV E  S E S S IO N

Revision Dale/Time (Note if correction): 
Title AIGA Assessment

Dept. Affected:
RDU

Fiscal Note Number:
Bill Version:
(H) Publish Date:

HB 403
1/28/04

DCED

Component Alaska Railroad Corporalion
Sponsor
Requester

Rules
By Request of the Governor

Expend itu res /R evenues

Component No. 

(Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Conlractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Alaska Railroad Corp Revenues

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost:
Check this box (X) if funding fo r this bill is includec

POSITIONS

amor's FY 2005 budget proposal:in the Gov<

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

The Alaska Railroad Corporation (ARRC) is a public corporation wholly supported by revenues generated 
through freight, passenger and real estate services. ARRC does not receive state subsidies for operations 
or capital improvements from 4ie State.

It is estimated that 51,560,000 of the railroad’s operating expenses will be expensed to workers 
compensation in 2003. The fiscal impact on ARRC related to the assessment fees (an incremental 2% of 
all payments reported to the Workers Compensation Board) associated with the proposed bill are as 
follows:

Prepared by: 
Division

Approved by: 
Agency

Wendy Lindskoog, Director of External Affairs_______
Alaska Railroad Corporation______________________

Edgar Blatchford, Commissioner__________________
Department of Community & Economic Development

Phone (907) 265-2498 
Date/Time 12/24/03 10:54 AM

Date 12/24/2003

(Revised 8/2003 OMB) Page 1 o f 2__
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ANALYSIS CONTINUATION

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY2010 
S31.2 $31.2 $31.2 $31.2 S31.2 $32.2 $31.2

This assumes that ARRC ’s workers compensation expenses, which increased significantly from 2000 to 
2002, will return to the fairly stable level experienced between 1987 and 1999. Future workers 
compensation expenses will fluctuate from year to year based on the performance o f ARRC's safety and 
injury record, which is estimated to stabilize in future years.

S T A T E  O F  A LA SK A  B IL L  N O . HB403____________
2004 L E G IS L A T IV E  S E S S IO N



FISCAL NOTE
S T A T E  O F  A LA SK A
2004 L E G IS L A T IV E  S E S S IO N

Revision Date/Time (Note if correction): 
Title AIGA Assessment

Fiscal Note Number:
Bill Version:
(H) Publish Date:

HB 403
1/28/04

Dept. Affected:___________ DCED
RDU Insurance (116)
Component Insurance

Sponsor
Requester

Rules
By Request of the Governor

Expend itu res /R evenues

Component No. 

(Thousands of Dollars)

354

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) T

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding fo r this bill is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)
This legislation increases the Alaska Insurance Guaranty Association’s (AIGA) ability to pay Alaska claims 
of insurers who become insolvent. It raises the current assessment limit for insurance companies from two 
percent to four percent of the member insurers net direct written prem iums for a calendar year (AS 21.80). 
Based on 2001 premium activity for workers compensation insurance, an increase to four percent could 
generate a maximum assessment of approximately $6 million annually. In addition to the assessment on 
insurance company premiums, the legislation also expands the assessment pool to include joint insurance 
arrangements (Alaska Municipal League Joint Insurance Association, Inc. and the Alaska Public Entity 
Insurance) as well as self-insurers (some large Alaska employers including the State of Alaska). They are 
to be assessed an amount not to exceed two percent of the payments reported to the Alaska Workers 
Compensation Board for a calendar year. This bill has no fiscal impact on the operations of the division.

Prepared by: Linda S. Hall, Director
Division Insurance

Phone (907) 2G9-7900 
Date/Time 12/24/03 9:54 AM

Approved by: Edgar Blatchford, Commissioner
Agency

Date 12/24/2003
Community & Economic Development

(Revised g/2003 OMB) Page 1 of_1__



FISCAL NOTE
S T A T E  O F  A L A SK A
2004 L E G IS L A T IV E  S E S S IO N

Revision Date/Time (Note if correction): 
Title AIGA Assessment

Fiscal Note Number:
Bill Version:
(H) Publish Date:

HB 403
1/28/04

Depl. Affected:___________ DCED
'RDU AIDEA (125)
Component AIDEA

Sponsor
Requester

Rules
By Request of the Governor

E xpend itu res /R evenues

Component No. 

(Thousands of Dollars)

1234

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) 
Mark this box (X) if funding for th is bil

POSITIONS

cost: 0.0
nor's FY 2005 budget proposal:is included in the Gover

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)

This legislation authorizes Alaska Industrial Development and Export Authority (AIDEA) to guarantee loans 
to the Alaska Insurance Guaranty Association (AIGA) needed to make the association financially able to 
meet cash flow needs. AIDEA guarantees for association loans are lim ited to a maximum outstanding 
principal balance at any time of $30 million on all loans. There is no financial impact on the operations of 
AIDEA.

Prepared by: Ron Miller, Executive Director
Division AIDEA/AEA

Phone (907) 269-3000 
Date/Time 12/24/03 9:00 AM

Approved by: 
Agency

Edgar Blatchford, Commissioner Date 12/24/2003
Community & Economic Development

(Revised 0/2003 OMB) Page 1 of _1__



FISCAL NOTE
S T A T E  O F  A L A S K A
2004 L E G IS L A T IV E  S E S S IO N

Revision Dale/Time (Note if correction):_____________
Title An Act relating io AK Guaranty Assoc.

Dept. Affected:
'BRU

Fiscal Note Number:
Bill Version:
(H) Publish Date:

HB 403
1/28/04

Administration

and new fee assessments
Risk Management

Sponsor
Requester

Component Risk Management

Component No. 71

Expend itu res /R evenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

372.9 439.9 519.0 612.4 722.5 852.4

TOTAL OPERATING 372.9 439.9 519.0 612.4 722,5 852.4

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE____________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1007 I/A Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

372.9 439.9 519.0 612.4 722.5 852.4

TOTAL 372.9 439.9 519.0 612.4 722.5 852.4

Estimate of any current year (FY2004) cost: 316.1
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)
This legislation creates an increased cost to Risk Management operating expenses as it requires an 
assessment fee for all self insured employers. The bill includes an immediate effective date, therefore it is 
assumed that an assessment will be applied in FY2004 for calendar 2003 payments reported 3/1/2004.

Applying the 2% rate to the projected workers' compensation claims experience is projected, although 
future loss experience will determine actual costs incurred.

As Risk Management is funded solely through inter-agency receipts, this additional expense will require 
increased cost of risk allocations (premium assessments) to all state agency operating budgets.

Prepared by: 
Division

Approved by: 
Agency

J. Brad Thompson, Director
Risk Management

Mike Miller, Commissioner
Administration

(Reused (MOO I OMB)

Phone
Date/Time 1/23/04 7:17 AM

Date 1/23/2004

Page 1 of_2__
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Calendar Year annual report Total W /C benefits paid (excluding Second Injury Fund - SIF)
% Increase

CY2000 S9,625,032
CY2001 S11,165,023 16.00%
CY2002 513,166,038 17.92%
CY2003 (11 mo. Exp. Proj. 12 mo) 515,802,514 20.02%

3 year average increase 17.98%

Estimated Assessment Owed

S316.050

Estimated Future W/C Benefits to be Paid w/avg. % increase
5372,883 
5439,936 
5519.047 
5612,383 
5722,504 
5852,427

CY2004 518,644,167
CY2005 521,996,814
CY2006 525,952,343
CY2007 530.619,167
CY2008 536.125.193
CY2009 542,621,328

Page 2 of 2



FISCAL NOTE
S T A T E  O F  A L A S K A
2004 L egisla tive Session

Revision Date/Time (Note if correction): 
Title

CSSB 276(L&C)
2/18/04

AK Insurance Guaranty Assn.

Sponsor
Requester

Governor

Fiscal Note Number:
Bill Version:
(S) Publish Date:

Dept. Affected___________________________
BRU AK Permanent Fund Corporation" 
Component Earnings Reserve_____________

Revenue

Senate Labor and Commerce Component No.

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES 2005 2006 2007 2C08 2009 2010
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | |

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1041 PF Earnings 8,890.7

TOTAL 8,890.7 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 5,828.5
Check this box (X) if funding fo r this bill Is included in the Governor's FY 2005 budget proposal: |

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by: 
Division

Approved by: 
Agency

Jane Alberts Phone 465-3844
Labor & Commerce Committee Staff Date/Time 2/18/04 11:23 AM

Senator Con Bunde, L&C Chair Date 2/18/2004
Legislature

(Revised 9/3001 CMS) Page 1 of_1___



a Alaska Municipal League Joint Insurance Association, Inc.

IJIA11S1*tuJ uli
217 Second Street, Suite 200 •  Juneau, Alaska 99801 •  Phone (907) 586-3222 •  Fax (907)

February 3, 2004

The Honorable Tom Anderson 
Chairman, House Labor & Commerce Committee 
State Capitol, Room 432 
Juneau, AK 99801-1182

RE: HB403

Dear Representative Anderson:

The Alaska Municipal League Joint Insurance Association (AML7JIA) opposes HB403 as currently 
drafted. The bill imposes a “non-user fee" on local governments, school districts, and self­
insureds, including the State of Alaska.

In addition to other, more lucrative provisions, the bill proposes a two percent assessment on all 
workers' comp, expenses paid out annually by a joint insurance arrangement or self-insured 
employer. Neither joint insurance arrangements like the AML/JIA nor self-insured employers like 
the State of Alaska are eligible to receive any benefit from the fund.

AS21.76 permits public entities to form joint insurance arrangements. One reason local 
government entities are permitted to pool is because they have taxing authority. If additional 
monies are needed to protect injured workers in the pool, school and municipal members of the 
joint insurance association would be tapped to replenish the pool’s reserves much as the private 
sector members of the Alaska Guaranty Fund are assessed to replenish their fund.

Ultimately, workers’ compensation is an obligation of the employer. This is an obligation the 140 
municipal and school district members of the AML/JIA take very seriously. We have been working 
diligently to adequately fund our program. In the unlikely event of financial problems, the AML/JIA 
does not expect, nor are we entitled to, a bail-out from the Guaranty Fund.

There is no question that the Alaska Guaranty Fund is in desperate straits. If joint insurance 
arrangements and self-insureds . lust be called upon to pay into a fund which we have no access 
to, please consider a sunset provision in four years.

Thank you for your consideration.

Sincerely,

Kevin Smith
Executive Director
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Date of Committee Action: _ f t  (& j

The LABOR AND COMMERCE Committee considered: HB 403

HOUSE BILL NO. 403 ALASKA INSURANCE GUARANTY ASSOCIATION

"An Act relating to the Alaska Insurance Guaranty Association; relating to joint insurance arrangements and 
assessments to the association; relating to the powers of the Alaska Industrial Development and Export 
Authority concerning the association; and providing for an effective date."
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WORK DRAFT WORK D R A FT WORK DRAFT

23-GS2105\H
Bullock
2/15/04

IN  THE LEG IS LATURE OF THE STATE OF A LA S K A  

TW EN TY -TH IR D  LEG IS LATURE - SECOND SESSION

BY THE SENATE LABOR AND COMMERCE COMM ITTEE

Offered:
Referred:

Sponsors): SENATE RULES COMM ITTEE BY REQUEST OF THE GOVERNOR

A B IL L  

F O R  AN  A C T  E N T IT L E D

1 "A n  Act re la tin g  to the A la ska  Insu rance G u a ra n ty  A ssoc iation ; re la ting  to the powers

2 | o f  the A laska  In d u s t r ia l D eve lopm ent and E x p o r t  A u th o rity  concern ing the association ;

3 || and p rov id ing  fo r  an e ffective date ."

4 || B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A L A S K A :

5 || * Section 1. AS 21.80.060(a) is amended to read:
6 || (a) The association

7 || (1) is obligated to pay covered cla ims existing before the order o f

8 || liqu ida tion and aris ing w ith in 30 days after the order o f liqu ida tion , o r before the

9 || po licy exp ira tion date i f  less than 30 days after the order o f liqu ida tion , or before the

10 || insured replaces the po licy or causes its cancellation i f  the insured does so w ith in 30

11 II days after the order o f liqu idation, but this ob liga tion includes on ly that amount o f

12 || each covered cla im that is less than $500,000, except that a covered c la im  fo r return o f

13 || unearned prem ium may not exceed $10,000 fo r each po licy , and except that the

14 II association shall pay the fu ll amount o f any covered cla im arising out o f a workers'

L
-1- CSSB 276(L& C)

New Text Underlined [DELETED TEXT BRACKETED]
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compensation po licy; the association is not obligated

(A ) to a policyholder or claimant in an amount in excess o f the 

obligation o f the insolvent insurer under the po licy from which the cla im 

arises; or

(B ) to pay a cla im filed w ith the association after the fina l date 

set by the court fo r the fil in g  o f claims against the liqu ida to r o r receiver o f an 

insolvent insurer;

(2) is considered the insurer to the extent o f its obliga tion on the 

covered claims and to that extent has all rights, duties, and obligations o f the insolvent 

insurer as i f  the insurer had not become insolvent;

(3) shall allocate claims paid and expenses incu ired among the three 

accounts separately, and assess member insurers separately fo r each account amounts 

necessary to pay the ob liga tion o f the association under (1) o f th is subsection 

subsequent to an insolvency, the expenses o f handling covered claims subsequent to 

an insolvency, and other expenses authorized by this chapter; under th is paragraph,

(A ) the assessments o f each member insurer must in itia lly be 

based on a un ifo rm percentage, as determined by the association, o f the net 

direct w ritten prem iums o f each member insurer fo r the last year fo r which 

annual statements have been filed on the kinds o f insurance in the account; th is 

in itia l assessment shall be adjusted by applying the same un ifo rm  percentage 

as in itia lly used to each member insurer's net direct w ritten prem iums fo r the 

calendar year fo llow in g the year in which the in itia l assessment was issued; 

any difference between the in itia l assessment amount and the adjusted 

assessment amount allocated to a member insurer shall be levied against o r 

credited back to the member insurer, as appropriate, by the association; the 

association shall calculate and issue all appropriate levies and credits as soon 

as practical after a ll member insurers have filed the ir annual statements fo r the 

calendar year fo llow in g the year in which the in itia l assessment was issued;

(B ) on an annual basis, the association shall determine i f  

funding is required fo r any o f the three accounts; based on this determ ination, 

the association shall, during November o f each year, issue in itia l assessments

CSSB 276(L& C) -2-
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1 as may be necessary to cover the projected reasonable costs o f claims and

2 expenses to adm inister the association fo r the fo llow in g year; unde r this
3 subpa rag raph , I

4 { i } the association shall use the services o f an

5 independent actuary to assist the association to evaluate and make the

6 pro jection ; i

7 . £ ii) an in itia l assessment may be made at any other time

8 i f  the association determines fund ing is necessary, except that a

9 member insurer may not be assessed in itia l assessments on any account

10 in an amount greater than two percent o f the member insurer's net

11 d irect w ritten premiums fo r the applicable calendar year; ;

12 (C ) the association may pay claims in any order that i t

13 determines reasonable, includ ing the payment o f claims as they are received

14 from claimants or in groups or categories o f cla ims; however, i f  the maximum

15 o f a ll assessments made under this section [ASSESSMENT], together w ith
16 the other assets o f the association in any account, does not provide* in any one

17 year* in any account* an amount su ffic ien t to make all necessary payments

18 from that account, the funds available shall be prorated, and the unpaid portion

19 shall be paid as soon thereafter as funds become available; [

20 (D ) the association may defer, in whole or in part, an

21 assessment o f any member insurer i f  the assessment would endanger the ab ility

22 o f the member insurer to fu lf i l l the insurer's contractual obligations or cause

23 the member insurer's financial statement to re flec t amounts o f capital or

24 surplus less than the m in im um amounts required fo r a certificate o f authority

25 by any ju risd ic tio n in which the member insurer is authorized to transact

26 insurance; however, during the period o f deferment, the member insurer may

27 not pay div idends to shareholders or policyho lders ; a deferred assessment may

28 on ly be paid when the payment does not reduce capital or surplus below

29 m in im ums required by law ; a member insurer who pays a larger assessment as

30 a result o f a deferment given to another member insurer shall receive a refund

31 when the deferment ends or, at the election o f the member insurer, receive a

II WORK D R A FT WORK D RA FT 23-GS2105VH |

I! -3- CSSB 276(L& C) |
L New Text Underlined [DELETED TEXT BRACKETED]



1 cred it against future assessments;

2 (E) each member insurer may set o f f against an assessment

3 authorized payments made on covered claims and expenses incurred in the

4 payment o f these claims by the member insurer i f  they are chargeable to the

5 account fo r wh ich the assessment is made;

6 (4) shall investigate claims brought against the association, adjust,

7 comprom ise, settle, and pay covered claims to the extent o f the association's

8 obligation, and deny a ll other claims, and may rev iew settlements, releases, and

9 judgments to wh ich the insolvent insurer or its insureds were parties to determ ine the

10 extent to wh ich settlements, releases, and judgments may be properly contested;

11 (5) may, subject to AS 21.89.100, appoint, substitute, o r direct legal

12 counsel retained under an insurance po licy fo r the defense o f a covered c la im ;

13 (6) shall handle claims through its employees or through one or more

14 insurers or other persons designated as serv ic ing fac ilities ; a servicing fa c ility shall

15 operate and main ta in its principal o ffice in this state unless the use o f a servicing

16 fa c ility located outside o f the state would result in operating cost savings o f at least 10

17 percent and wou ld no t result in material delay in cla im payments; designation o f a

18 servicing fa c ility is subject to the approval o f the director, but designation may be

19 declined by a member insurer;

20 (7) shall reimburse each serv ic ing fa c ility fo r ob liga tions o f the

21 association paid by the fa c ility and fo r expenses incurred by the fa c ility w h ile handling

22 claims on beha lf o f the association and shall pay the other expenses o f the association

23 authorized by this chapter.

24 * Sec. 2. AS 21.80.060(b) is amended to read:

25 (b) The association may

26 (1) employ or retain those persons necessary to handle claims and

27 perform other duties o f the association;

28 (2) borrow funds necessary to effect the purposes o f th is chapter in

29 accord w ith the plan o f operation and secure guarantees from the Alaska Industrial
30 Development and Export Authority for association loans that are necessary to
31 make the association financially able to meet cash flow needs;

WORK D RA FT WORK D R A FT 23-GS2105\H
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(3) sue or be sued;

(4) negotiate and become a party to those contracts that are necessary 

to carry out the purposes o f this chapter;

(5) perform all other acts necessary o r proper to carry out the purposes

o f this chapter;

(6) retain amounts excess o f claims, expenses, credits, and other 

lia b ilit ie s in any account to be applied to reduce future assessments in that account, 

except that, if , in any year, the association determines that s ign ifican t funds in excess 

o f projected claims, expenses, credits, and other liab ilit ie s exist in an account, the 

association shall return amounts to policyholders, through procedures established by 

the association, whereby the association reimburses member insurers fo r provid ing 

un ifo rm  credits against rates and premiums charged fo r a ll po lic ies applicable to the 

account issued during the next calendar year.

* Sec. 3. AS 21.80.080(b) is amended to read:

(b) The directo r may

(1) suspend or revoke, after notice and hearing, the certificate o f 

authority to transact insurance in th is state o f any member insurer that fa ils to pay an 

assessment when due or fa ils to comply w ith the plan o f operation; as an alternative, 

the director may levy a fine on any member insurer that fa ils to pay an assessment 

when due; th is fine may not exceed five percent o f the unpaid assessment per month or 

portion o f a month, except that a fine may not be less than $250 a month;

(2) revoke the designation o f any servicing fa c ility upon a find ing that 

cla ims are being handled unsatisfactorily;

(3) upon a find ing by the superior court that the board o f governors has 

'fa ile d to comply w ith a requirement o f this chapter o r the plan o f operation, assume 

the powers o f the board o f governors under AS 21.80.060^

(4) subject to an appropriation by the legislature from the 
earnings reserve account established under AS 37.13.145, make a grant or grants 
to the association as may be required to ensure the long-term solvency of the 
association.

l' Sec. 4. This A c t takes effect immediate ly under AS 01.10.070(c).

New Text Underlined [DELETED TEXT BRACKETED]
CSSB 276(L& C)



23-GS2105\H.l
Bullock
2/17/04

OFFERED IN  THE SENATE B Y  S EN A TO R  BUNDE

TO : CSSB 276 (L&C ), D ra ft Vers ion "H "

A M E N D M E N T

1 Page 5, fo llo w in g line 30:

2 Insert a new bu l section to read:

3 " * Sec. 4. AS 44.88.080 is amended by adding a new paragraph to read:
4 (27) to guarantee loans made to the A laska Insurance Guaranty

5 Associa tion (AS 21.80.040), w ith these guarantees lim ited to loans necessary to make

6 the association financ ia lly able to meet cash f lo w  needs up to a m ax im um outstanding

7 princ ipa l balance at any time o f $30,000,000."

8

9 Renumber the fo llo w in g b il l section accordingly.



A L A S K A  S T A T E  L E G I S L A T U R E
Rep. Lesil M cG u ire , C ha ir
Rep. Tom Anderson, Vice-Chair
Rep. Jim Holm
Rep. Dan Ogg
Rep. Ralph Samuels
Rep. Lcs Gara
Rep. Max Gruenbcrg

Slalc Capitol, Room 120 
Juneau, A K  99801-1182 
(907) 465-4990 
Fax (907) 465-6592

House Judiciary Committee

MEMORANDUM

To: House Jud ic ia ry Comm ittee
From : Rep. Les il M cGuire , Chair, Judic iary Committee
Date: February 17, 2004
Re: W a ive r Request fo r House Judiciary Committee Referral fo r

HB 403: A laska Insurance Guaranty Association___________

I respectfu lly request you - consideration to waive I1B 403: A laska Insurance Guaranty 
Association, sponsored '. he House Rules Comm ittee by Request o f the Governor, from the 
House Jud ic ia ry Comm it- .e. The b ill was given several fu ll public hearings in the House Labor 
and Commerce Comm ittee and has a further referral to the House Finance Committee.

A G R E E M E N T  TO  W A IV E  H B 403 FR O M  T H E  HOUSE JU D IC IA R Y  C O M M IT T E E

Thank you.

Rep. Lesil McGu 

Rep. Tom Ander

Rep. James Ho lm

Rep. Dan Ogg

Rep. Ralph Samuels

Rep. Les Gara

Rep. Max Gruenbcrg
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"A n A c t re la ting to Filling the vacancy in the office o f United States senator, and to the defin ition o f 'po litica l 
p a rty . '"
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Page 1, line 1, fo llow in g "filling":
Delete "the"
Insert "a"

23 -L S 1514\S.5
Kurtz

2/16/04

A M E N D M E N T S  | -

OFFERED IN  THE HOUSE B Y  REPRESENTAT IVE GRUENBERG

TO : CSHB 414(STA )

L -1-



23 -LS 1514\S .6 
Kurtz 

2/16/04

1 Page 1, lines 6 - 7:

2 Delete "secs. 2 - 7  and 9"

3 Insert "secs. 2 - 8 and 10"

4

5 Page 2, fo llow in g line 2:

6 Insert a new b il l section to read:

7 " *  Sec. 3. AS 15.40 is amended by adding a new section to read:
8 Sec. 15.40.145. Temporary appointment of United States senator. When a
9 vacancy occurs in the o ffice o f Un ited States senator, the governor may appoint a

10 qua lified ind iv idua l to f i l l the vacancy temporarily un til the results o f the special

1 1 election called to f i l l the vacancy are certified. I f  a special e lection is not called for

12 the reasons set out in AS 15.40.140, the ind iv idua l shall f i l l the vacancy temporarily

13 un til the results o f the next general election are certified."

14

15 Renumber the fo llow in g b il l sections accordingly.

A M E N D M E N T  # 2

OFFERED IN  THE HOUSE B Y  REPRESENTAT IVE GRUENBERG

TO : CSHB 414(STA)

L -1 -



23-L S 1514\H.2
Kurtz

2/4/04

1 Page 3, fo llow in g line 14:

2 Insert a new b il l section to read:

3 " * Sec. 7. AS 15.45.010 is amended to read:
4 Sec. 15.45.010. Provision and scope for use of the initiative. The law-

5 making powers assigned to the legislature, including the power assigned to the
6 legislature by the Seventeenth Amendment to the Constitution of the United
7 States to direct how vacancies in the United States Senate shall be filled, may be
8 exercised by the people through the in itia tive . However, an in itia tive may not be

9 proposed to dedicate revenue, to make or repeal appropriations, to create courts, to

10 define the ju risd ic tio n o f courts or prescribe the ir rules, or to enact loca l or special

11 leg is la tion ."

12

13 Renumber the fo llo w in g b ill sections accordingly.

A M E N D M E N T  # 3 "

OFFERED IN  THE HOUSE B Y  REPRESENTAT IV 5  GRUENBERG

TO : HB 414

l -1 -
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23-LSl514\S.J
Kurtz

2/13/04

A M E N D M E N T  # 4  B y  & /•

OFFERED IN THE HOUSE 
TO: CSHB 414(STA)

1 Page 4, following line 7:
2 Insert new bill sections to read:
3 "* Sec. 10. • The uncodified law of the State of Alaska is amended by adding a new section
4 to read:
5 CONTINGENT EFFECT. Sections 1 - 7 and 9 of this Act take effect only if
6 (1) a substantially similar initiative is adopted by the voters;
7 (2) thai initiative is subsequently invalidated by a court in a final judgment
8 that the federal constitution limits the electorate's ability to enact an initiative on this subject;
9 and

10 (3) the time for an appeal of the judgment has expired or, if an appeal was
11 taken, a final order on the appeal has been entered invalidating the initiative.
12 * Sec. 11, If secs. 1 - 7 and 9 of this Act take effect, they take effect on the date that the
13 time for an appeal of a judgment under sec. 10(2) of this Act has expired or the court order
14 specified in sec. 10(3) of this Act becomes final."
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611 Constitution o f  Alaska Art. XI, §  4

before i t  m ay  be accep ted  fo r f i l in g , i .e ., i t  m u s t  h av e  

the r e q u is ite  n u m b e r  o f  p u rp o rted ly  v a l id  s ig n a tu r e s  

before i t  m ay  be f iled  in  th e  office o f th e  a t to rn e y  

genera l; a  p e t it io n  d e fic ie n t in  t h is  r e sp e c t  sh o u ld  be 

re tu rned  to th e  sp o n so r s . F e b ru a ry  1 , 1 9 8 4  Op. A tt’y  

Gen.
A S 1 5 .4 5 .1 7 0  a u th o r iz e s  a su p p le m e n ta ry  p e tit io n ,

b u t  th a t  p r iv ile g e  i s  a lfo rd ed  o n ly  w h en  a  p e t it io n , 
b e lieved  to co n ta in  a  s u f f ic ie n t  n u m b e r o f s ig n a tu r e s  

o f q u a lif ie d  vo te rs , i s  la t e r  found  to co n ta in  s ig n a tu r e s  

o f p e r so n s  w ho  a r e  no t q u a lif ie d  vo te rs; in  su c h  a  c a se , 

th e  In te n t de fec t o f n u m b e rs  m ay  be cu red , but w h ere  
th e  de fec t i s  p a te n t , th e  p e tit io n  m ay  not be accepted  

fo r f i l in g . F e b ru a ry  1, 1 9 8 4  Op. A tt'y  G en .

N O T E S  TO  D E C IS IO N S

S u f f i c i e n c y  o f  s u m m n r y .  — In  p re p a r in g  s u m ­

m ary  o f su b je c t  m a t te r  o f  p roposed  b il l ,  th e  l ie u te n a n t  

governo r i s  e n t it le d  to r e ly  on th e  p re m ise  t h a t  re a d ­

e rs o f th e  su m m n ry  u n d e r s ta n d  th a t  in  th e  ab sen ce  o f 

e xp lic it  la n g u a g e  to th e  con tra ry , s t a t e  in i t ia t iv e s  a re  

in tended  to c h a n g e  s t a t e  law  an d  b in d  th e  s t a te  

go vernm en t, no t fe d e ra l la w  und  th e  fed e ra l go ve rn ­
m ent, th u s  h e  need  no t g iv e  " sp e c ia l’- re m in d e r s  to the 

vo te rs r e g a rd in g  th e  scope o f  n s t a t e  in i t ia t iv e . B u r ­

g e ss  v. M ille r , 6 5 4  P .2d  2 7 3  (A la sk a  1 9 8 2 ) .

S u m m a ry ’s  p red ic tio n  a s  to p roposed  b i l l ’s  e ffect 

w a s  am p ly  su p p o rted  by te x t  o f b il l , co n seq u en t ly  th e  
s u m m a ry ’s  u se  o f  th e  la n g u a g e  “w ou ld  p re v e n t” w a s  

n e ith e r  m is le a d in g  no r in a c cu ra te . B u r g e s s  v. M ille r , 
6 5 4  P .2d  2 7 3  (A la sk a  1 9 8 2 ) .

Q u o te d  in  W a lte r s  v. C ea se , 3 8 8  P .2d  2 6 3  (A la sk a  

1 9 6 4 ) ,

C i t e d  in  Yu te  A ir A la sk a , In c . v. M cA lp ine , 6 9 8  P .2d  

1 1 7 3  (A la sk a  1 9 8 5 );  S h e t te r s  v. S t a le ,  8 3 2  P .2d  181  
(A la sk a  C t. App. 1 9 9 2 ).

S ec t io n  4. I n i t i a t iv e  E lec tio n .  An initiative petition may be filed a t  any time. The 
lieutenant governor shall prepare a ballot title and proposition summarizing the 
proposed law, and shall place them on the ballot for the first, statewide election held more 
than one hundred twenty days after adjournment of the legislative session following the 
filing. If, before the election, substantially the same measure has been enacted, the 
petition is void.

E f f e c t  o f  a m e n d m e n t s .  — T he  am en d m en t, e ffec­

tive  O ctober 10 , 1 9 7 0  (6 th  L e g is la t u r e ’s  S J R  2 (1 9 7 0 ) ) ,  
su b s t itu te d  “l ie u te n a n t  g o v e rn o r” fo r “se c re ta ry  o f 

s ta te ” in  th e  second  sen ten ce .
O p in io n s  o f  n t t o m e y  g e n e r a l .  — An in it ia t iv e

p e tit io n  m u s t  be filed  before th e  s t a r t  o f  th e  le g is la t iv e  

s e s s io n  in  o rd e r to be p re sen ted  to th e  e le c to ra te  n t 

th e  f i r s t  s ta te -w id e  e le c tio n  h e ld  1 2 0  or m ore d ay s  

a f t e r  th e  co n c lu s io n  o f t h a t  s e s s io n . F e b ru a ry  1, 1 9 8 4  
Op. A tt'y  G en .

N O T E S  TO  D E C IS IO N S

f  T h i s  s e c t io n  m u s t  b e  i n t e r p r e t e d  b r o a d ly  an d  1

I  not n a r ro w ly  a s  to th e  scope o f  le g is la t iv e  power. ) 

I W arren  v. B o u ch e r , 5 4 3  P .2d  7 3 1  (A la sk a  1 9 7 5 ) . '

P u r p o s e  o f  a m e n d in g  s e c t io n  p r io r  to  i t s  a d o p ­

t io n .— As o r ig in a l ly  in tro d u ced , t h is  se c t io n  prov ided  

th a t  la w s  p roposed  by th e  in it ia t iv e  s h a l l  be s u b m it ­

ted to th e  v o te r s  “a t  a n  e le c t io n  no t la t e r  th an  1 8 0  

d ay s a f te r  th e  ad jo u rn m e n t o f th e  le g i s la t iv e  se s s io n  

fo llow in g  th e  f i l in g  o f  th e  p e t it io n .” T h is  p ro p o sa l w a s  

am ended before adop tion  to re ad  a s  i t  does now. T h e  

purpose o f th e  n m en d m cn t, a s  e x p la in e d  by one o f  i t s  

sp o n so rs, w a s  to do a w a y  w ith  th e  h ig h  co s ts  o f sp e c in l 

e lec tio n s fo r su c h  m a t t e r s  (e s t im a te d  a t  $ 4 0 ,0 0 0 ) ,  by 

re q u ir in g  th a t  th e  in i t ia t iv e  p ropo sit io n  go on th e  

b a llo t a t  a  s ta te w id e  e le c t io n , w h e th e r  i t  be p r im a ry  or 

a g en e ra l e le c t io n  or a  sp e c ia l e lec tio n  ca lled  for som e 

other p u rpo se . S t a r r  v. I la g g lu n d , 3 7 4  P .2d  3 1 6  (A la s ­
k a  1 9 6 2 ) .

P l a c e m e n t  o n  s t a t e w id e  e le c t io n  b n l lo t .  — An
in it ia t iv e  p ro p o sit io n  m ay  be p laced  on th e  b n llo t for 

the f i r s t  a v a i la b le  s t a te w id e  e le c t io n  h e ld  m ore th an  
120  d ay s  a f te r  a d jo u rn m e n t o f th e  le g is la t iv e  s e s s io n  
fo llow ing  i t s  f i l in g  b e c au se  o f sp e c ia l c irc u m sta n c e s . 

S ta r r  v, H n g g lu n d , 3 7 4  P .2d  3 1 6  (A la sk n  1 9 6 2 ) .
T h is  se c t io n  w a s  n o t d e s ig n e d  w ith  th e  ob ject ive  i f f  

d ep r iv in g  th e  peop le o f  th e  r ig h t  to vo te  i f  by re a so n  (lf  
c ircu m stan c e s, su c h  a s  an  in ju n c t io n  p re v e n t in g  (h i 
se c re ta ry  o f  s t a t e  [now  lie u te n a n t  go ve rno r] from ’ 

p lac in g  an  in i t ia t iv e  p ro p o sit io n  on th e  b n llo t, it  
becam e im p o ss ib le  to s u b m it  th e  p ropo sit io n  n t th e  
“f ir s t” s ta te w id e  e le c t io n  h e ld  w ith in  th e  p ro scrib ed

tim e . S t a r r  v. H n g g lu n d , 3 7 4  P .2d  3 1 6  (A ln sk n  1 9 6 2 ) .

T h e  w o r d s  “s u b s t a n t i a l ” o r  “s u b s t a n t i a l l y ” a re  

re la t iv e , in e x ac t te rm s. T h e ir  m ea n in g  i s  q u ite  e lu ­

s iv e . T h e  m ea n in g  o f su c h  te rm s  can  bo d e r iv ed  on ly  

by re fe ren ce  to a l l  th e  c ir c u m sta n c e s  su r ro u n d in g  th e  

con tex t in  w h ich  th ey  a re  u sed . W arren  v. Boucher, 

5 4 3  P .2d  7 3 1  (A la sk a  1 9 7 5 ) .

T h e  te rm  “s u b s t a n t ia l ly  th e  s a m e  m e a su re ” m u s t  be 

v iew ed  a g a in s t  th e  to ta l s t ru c tu re  con tem p la ted  in  

t h is  a r t ic le  in  th e  m a tte r  o f d ire c t le g is la t io n . W arren  

v. B o ucher, 5 4 3  P .2d  7 3 1  (A la sk n  1 9 7 5 ) .
W h e n  s u b s t a n t i a l  s im i l a r i t y  e x i s t s .  — I f  in  th e  

m a in  th e  le g i s la t iv e  net a c h ie v e s  th e  sa m e  g e n e ra l 

p u rp o se  a s  th e  in i t ia t iv e , i f  th e  le g is la t iv e  ac t accom ­

p l is h e s  t h a t  pu rp o se  by m ea n s  o r s y s t e m s  w h ich  a re  
f a ir ly  co m p arab le , th en  s u b s t a n t ia l  s im i la r i t y  e x is t s .  

W arre n  v. B o ucher, 5 4 3  P .2d  7 3 1  (A la sk a  1 9 7 5 ) .
I t  i s  not n e c e s s a ry  th a t  th e  two m e a su re s  co rre ­

spond  in  m in o r p a r t ic u la r s ,  o r even  a s  to a l l  m a jo r 
fe a tu r e s , i f  th e  su b je c t  m a t te r  i s  n e c e s s a r i ly  com p lex  
or i f  it. r e q u ire s  co m p reh en siv e  t re a tm e n t . W arren  v. 

■Boucher, 5 4 3  P .2d  7 3 1  (A ln sk n  1 9 7 5 ) . >
L e g i s l a t i v e  d i s c r e t io n .  — I t  i s  c lo u r t h a t  the"” ' 

le g is la t iv e  a c t  n eed  no t conform  to th e  in i t ia t iv e  in  a l l  
r e sp e c ts , an d  th a t  th e  fr a m e r s  in ten d ed  th a t  th e  
le g is la tu r e  sh o u ld  h a v e  so m e  d isc re t io n  in  d e c id in g  

how  fa r  th e  le g i s la t iv e  ac t sh o u ld  d if fe r  from  the 
p ro v is io n s  o f  th e  in i t ia t iv e . W arren  v. Boucher, 5 4 3  / 

’.2d  7 3 1  (A la sk a  1 9 7 5 ) .  /
T h e  b ro ad e r th e  re a ch  o f  th e  su b je c t  m a tte r , th e  

m ore la t itu d e  m ust, be a llo w ed  th e  le g is la tu r e  to v a ry

m ta in ed  se v en  s e c t io n s  
:>ns o f  th e  A la sk a  S t a t -  

le sc r ib ed  by th e  w o rd s  

s t  le g is la t iv e  a s s e m b ly  

m an d a to ry  b o ro u gh s in  
A tt'y  G en . No. 1 7 .

I s k a  1 9 9 1 );  S h e t t e r s  v. 
| : .  App. 1 9 9 2 );  A la s k a n s  

I .  v. K r it z ,  3  P .3d  9 0 6
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l ian t  governor for 
Jber to ten per cent 
gleast two-thirds of 
Ivemor.

[d i s t r i c t s ” for “e le c t io n

I c r a l .  —  A n in i t ia t iv e  

gs s e e n  to co n ta in  a n  

not be f iled  an d  

F e b r u a r y  1,

sufficient on its face

l a  re fe ren d um  e le c t io n , i t  
I I I  fo rce and  e ffec t u n t i l  

I n  o f th e  e lec tio n  r e t u r n s  

lo w  lie u te n a n t  g o v e rn o r ] . 
|R 3  (A la sk a  1 9 6 4 ) .

d by an application 
ition shall be signed 
ill be filed with the 
enial of certification

No. 3 5 .

l ie u te n a n t  g o ve rn o r ce r- 

ca t io n  u n d e r  t h is  se c t io n  

e g e n e ra ] p ro v is io n s  o f 
d no t app ly . T h e re  w o u ld  

th e  a r t ic le  on in i t ia t iv e  
f  an  in i t ia t iv e . 1 9 5 9  Op.

I  s  in  a  m in is t e r ia l  c ap ac -
1:5.

I t  m a k e  su ch  in q u ir y  a n d  

[q u a l i f ic a t io n s  o f  in d iv id -  
1 ap p lic a t io n  a s  a p p e a r s  

I d isc re t io n , b u t h e  m ay  

l-‘ su b s ta n c e  o f a n  a p p li-  
| i .  3 5 . B u t  se e  B o u ch e r  v. 

l k a  1 9 7 4 ) , c ited  below . 

i J u m  p e tit io n  s u b m it te d  
I t  w a s  n e c e ssa ry  fo r th e  

I  p rep a re  an  a p p lic a t io n  

|L A  1 9 6 3 , an d  s e c u r e  th e  

I  re s  to th is  a p p lic a t io n  
ju r e  a  p e tit io n  fo r c ir c u -  

l a r t .  X I, §  3 . 1 9 6 3  Op.



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 6, 2004

SUBJECT HB 414 and In itia tive Relating to F illin g Vacancies in the U.S. 
Senate (W o rk O rder No. 23-LS1514)

TO: Representative Les il M cG uire 
A ttn : Vanessa Tondin i

FROM: Ka th ryn K u r t z J ^ ^
Leg is la tive Counsel

You have asked whether HB 414 would be considered "substan tia lly the same" as the 
proposed in itia tive to f i l l U.S. Senate vacancies exclus ive ly by e lection fo r purposes o f 
art. X I, sec. 4 o f the Constitu tion o f the State o f Alaska. The tw o are substantia lly the 
same.

Constitutional and statutory provisions
The state constitu tion and statutes address what happens i f  leg is la tion is enacted that 
addresses the subject matter o f a proposed in itia tive . Under art. X I, sec. 4, o f the 
Constitu tion o f the State o f Alaska, a proposed in itia tive is vo id i f  the legislature passes a 
law that is "substantia lly the same measure" as the proposed in itia tiv e .1 Under 
AS 15.45.210, the lieutenant governor, w ith the concurrence o f the attorney general, is 
responsible fo r determ in ing whether an A c t o f the legislature is substantia lly the same as 
a proposed in itia tive .2

1 A rtic le X I, sec. 4, Constitu tion o f the State o f A laska states:

IN IT IA T IV E  ELECT ION . An in itia tive petition may be file d at 
any time. The lieutenant governor shall prepare a ba llo t tit le and 
proposition summariz ing the proposed law , and shall place them on the 
ba llo t fo r the firs t statewide election held more than one hundred twenty 
days afte r adjournment o f the leg islative session fo llow in g the filin g . If , 
before the election, substantially the same measure has been enacted, the 
petition is void.

2 AS 15.45.210 states:

Determination of void petition. I f  the lieutenant governor, w ith 
the fo rm a l concurrence o f the attorney general, determ ines that an act o f



The test o f how s im ila r a measure enacted by the legislature and an in itia tiv e must be fo r 
the leg is la tive measure to operate to invalidate the in itia tive was set out in Warren v. 
Boucher, 543 P.2d 731 (A laska 1975). The Warren court noted:

. . .  [T ]he leg is la tive act need not conform to the in itia tive in a ll respects, 
and . . .  the [constitu tion 's] framers intended that the legislature shouid 
have some discretion in deciding how fa r the leg is la tive act should d iffe r 
from the provisions o f the in itia tive . The question, o f course, is how great 
is the perm itted variance before the leg is la tive act becomes no longer 
substantia lly the same.

Upon re flection we have concluded thai the legislature's discretion 
in this matter is reasonably broad. . . .

The court fashioned the fo llow in g as a general test:

. . .  [ i ] f  in the main the legislative act achieves the same general purpose as 
the in itia tive , i f  the legislative act accomplishes that purpose by means or 
systems which are fa ir ly comparable, then substantial s im ila r ity exists. I t 
is not necessary that the two measures correspond in m ino r particulars, o r 
even as to all m ajo r features, i f  the subject matter is necessarily complex 
o r requires comprehensive treatment. The broader the reach o f the subject 
matter, the more latitude must be allowed the legislature to vary from  the 
particu la r features o f the in itia tive .

543 P.2d at 736.

Analysis
The text o f HB 414 m irrors that o f the in itia tive except in two respects. The in itia tive has 
an effective date o f January 1, 2005; HB 414 does not have an e ffec tive date. HB 414 
has a section that amends the de fin ition o f po litica l party; the in itia tive does not. These 
differences do not detract from the substantial s im ila rity o f the measures. HB 414, i f  
enacted as introduced, wou ld presumably take effect before January 1, 2005. Bu t the 
changes proposed in the manner o f f il l in g  vacancies wou ld be exactly the same as i f  the 
in itia tive had been passed by the voters. That the b ill contains additiona l materia l does 
not change this fact. I f  HB 414 is enacted as introduced, then the in itia tive would be 
void.

K LK :m ed
04-146.med

the legislature that is substantially the same as the proposed law was 
enacted afte r the petition had been filed , and before the date o f the 
election, the petition is vo id and the lieutenant governor shall so no tify the 
comm ittee.

□a
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M E M O R A N D U M  Febmary 15, 2004

SUBJECT: Qualifica tions fo r O ffice o f U.S. Senator (CSHB 414 (S TA ))

TO: Representative M ax Gruenberg

FROM: Kath ryn Ku rtz
Leg is la tive Counsel

You have asked about the cons titu tiona lity o f im posing additiona l requirements, beyond 
those listed in the qualifica tions clauses o f A rt. I, secs. 2 and 3, Constitu tion o f the United 
States, fo r candidates fo r Congress. Specifica lly , you asked whether the provis ion o f 
AS 15.40.010 requ iring appointees to f i l l vacancies in the U.S. Senate to be a member o f 
the same po litica l party as the previous holder o f the o ffice was constitu tiona l, and 
whether i t wou ld be constitu tiona l to specify that ind iv idua ls appointed to f i l l vacancies 
are ine lig ib le fo r election to f i l l the vacancy.

Vacancies in the United States Senate
Under the Seventeenth Amendment to the Constitu tion o f the Un ited States, "[w ]hen 
vacancies happen in the representation o f any state in the senate, the executive authority 
o f such state shall issue w rits o f election to f i l l such vacancies; provided, that the 
legislature o f any state may empower the executive thereof to make temporary 
appointments un til the people f i l l the vacancies by election as the legislature may direct."

Th is amendment c learly perm its the legislature to authorize the governor to f i l l vacancies 
tem porarily by appointment, as the Alaska legislature has in AS 15.40.010. F illin g 
vacancies on ly by election, as anticipated in CSHB 414 (STA ), is also c lea rly perm itted 
under the 17th Amendment.

Qualifications
A lthough the legislature has the power to direct elections to f i l l vacancies in the U.S. 
Senate, and to authorize the governor to make temporary appointments to f i l l such 
vacancies, the legislature probably does not have the au tho rity to impose qualifica tions 
fo r candidates o r appointees to f i l l vacancies beyond those specified in the federal 
constitu tion.

The qualifica tions clause o f A rt. I, sec. 2 provides: "N o person shall be a representative 
who shall not have attained to the age o f tw en ty-five years, and been seven years a citizen 
o f the United States, and who shall not, when elected, be an inhabitant o f that state in 
which he shall be chosen." The qualifica tions clause o f A rt. I, sec. 3 provides: "No



person shall be a Senator who shall not have attained to the age o f th ir ty years, and been 
nine years a citizen o f the United States, and who shall not, when elected, be an 
inhabitant o f that state fo r which he shall be chosen."

In U.S. Term L im its v. Thom ton . 514 U.S. 779, 800-801 (1995), the Supreme Court 
found that "the Framers intended the Constitu tion to be the exclusive source o f 
qua lifica tions fo r Members o f Congress, and that the Framers thereby "divested" States 
o f any power to add qualifica tions ."

Fo llow ing the decision in U.S. Term L im its v. Thom ton . the N in th C ircu it developed the 
fo llow in g test fo r determ in ing whether state requirements constitu te unconstitutional 
additional qualifica tions: firs t, does the statute "create an absolute bar to candidates who 
would otherw ise qua lify under the Qua lifica tions Clause"? I f  not, does the statute "have 
the lik e ly effect o f handicapping an otherw ise qua lified class o f candidates"? Schaefer v. 
Townsend. 215 F.3d 1031, 1034 (9th C ir. 2000). A t issue in that case was the ab ility o f a 
Nevada resident to file  as a candidate fo r the special election held to f i l l the vacant seat o f 
Congressman Sonny Bono. A  state statute required that candidates reside in the state at 
the time the nom ination papers were filed . The court held that "Ca lifo rn ia 's requirement 
that candidates to the House o f Representatives reside w ith in the state before election, 
violates the Constitu tion by handicapping the class o f nonresident candidates who 
otherw ise satis fy the Qua lifica tions Clause." Id. at 1037.

A lthough states may not impose additional qualifica tions fo r congressional o ffice , states 
may regulate the time, place, and manner o f ho ld ing elections under A rt. 1, sec. 4, 
Constitu tion o f the United States. "The Elections Clause gives States autho rity to enact 
the numerous requirements as to procedures and safeguards which experience shows are 
necessary in order to enforce the fundamental righ t involved. . . " U.S. Term L im its v. 
Thorn ton . 514 U.S. at 834. Recent cases exp lo ring the d is tinc tion between qualifica tions 
and "procedures and safeguards" include:

• Campbell v. Davidson. 233 F.3d 1229 (10th C ir. 2000) (ho ld ing that requirement 
that candidates be registered voters is a substantive requirement that 
im perm iss ib ly imposes qualifica tions upon would-be candidates fo r Congress, 
and not mere ly a procedural regulation);

•  Cartw righ t v. Barnes. 304 F.3d 1138 (11th C ir. 2002) (law that candidates o f 
po litica l groups other than po litica l parties must obtain signatures o f 5% o f the 
to ta l registered voters in order to appear on the ba llo t as a cancudate fo r federal 
o ffice was an election procedure and not a substantive qua lifica tion );

•  M erle v. United States, 217 F.Supp. 2d 560 (D. N.J. 2002) (the federal Hatch Act, 
p roh ib iting federal employees from seeking o ffice in a partisan election, is a 
perm issib le regulation, not a qua lifica tion ); and

• B iener v. C a lio . 2003 U.S. D ist. LEX IS 752 (D. Del. 2003) (a $3,000 fil in g  fee 
fo r candidates fo r U.S. representative was not an imperm issib le wealth 
qua lifica tion ), see also Biener v. C a lio , 209 F. Supp. 2d 405 (D. Del. 2002).

Representative M ax Gruenberg
February 15, 2004
Page 2



Constitutionality of AS 15.40.010
AS 15.40.010 provides:

Sec. 15.40.010. Conditions and time of filling vacancy by appointment 
and special election. When a vacancy occurs in the o ffice o f United 
States senator, the governor, at least fiv e days after the date o f the vacancy 
but w ith in 30 days after the date o f the vacancy, shall

(1) appoint a qua lified person who, i f  the predecessor in o ffice was 
nom inated by a po litica l party, has been, fo r the six months before the date 
o f the vacancy, and is, on the date o f appointment, a member o f the same 
po litica l party as tha t which nom inated the predecessor in o ffice to f i l l the 
vacancy tem pora rily un til the vacancy is f il le d  permanently by election; 
and

(2) by proclamation and subject to this chapter, call a special 
p rim ary election and a special election to f i l l the vacancy fo r the 
remainder o f the term o f the predecessor in o ffice i f  the predecessor's term 
would exp ire more than 30 calendar months afte r the date o f the vacancy.

The requirement that appointees be o f the same po litica l party as the predecessor in office 
appears to be more like the registration and residency requirements that were held to be 
unconstitu tiona l qua lifica tions in the cases outlined above than a perm issib le time, place 
and manner regula tion. AS 15.40.010 m igh t be vulnerable to a constitu tiona l challenge 
on this basis.

S till, at least three other states require that temporary appointees be members o f the same 
po litica l party as the predecessor: A rizona , A.R.S. 16-222; Hawa ii, H.R.S. 17-1; and 
Utah, Utah Code Ann. 2 0 A -1-502. There are no reported decisions challeng ing the 
cons titu tiona lity o f those statutes.

Making appointees ineligible to seek election
Add ing a statutory p rov is ion making temporary appointees ine lig ib le fo r election to f i l l 
vacancies in the U.S. Senate m igh t be held to be an unconstitutional qua lifica tion , but the 
case is less clear. On the one hand, it creates a situation like that in the Hatch A c t case, 
where the ind iv id ua l wou ld have to choose between appointment and election. In that 
case, the court d id not fin d an unconstitu tiona l qualifica tion . However, the proposed 
requirement has a temporal element as we ll, like the residency requirement in the 9th 
C ircu it case, o r the registration requirement in the 10th C ircu it case-bo th o f which were 
held to be unconstitu tiona l qua lifica tions . There is certa in ly a sign ifican t ris k that such a 
sta tutory prov is ion wou ld be found to c o n s th "^ in  unconstitutional qualifica tion.

K LK :m ed :lm b

Representative M ax Gruenberg
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M E M O R A N D U M February 19, 2004

SUBJECT The 17th Amendment - CSHB 414(JUD ), 
(W o rk O rder No. 23-LS1514\U ))

TO: Representative Les il M cGuire 
A ttn : Vanessa Tond in i

FROM: Kathryn Ku rtz O f -
Legisla tive Counsel

Y ou requested an op in ion on the constitu tiona lity o f amendment 23-LS1514\H .2 . That 
amendment w ou ld amend AS 15.45.010 to provide in pa it "[t]h e law making powers 
assigned to the legislature, including the power assigned to the legislature by the 
Seventeenth Amendment to the Constitution of the United States to direct how 
vacancies in the United States Senate shall be Tilled, may be exercised by the people 
through the in itia tive ."

You asked whether the people curren tly have the power to d irec t by in itia tiv e how 
vacancies in the o ffice o f U.S. senator are fille d , o r whether the legislature wou ld need to 
delegate this power by statute? You also asked whether the proposed amendment would 
constitute an ind irec t constitu tiona l amendment.

The 17th Amendment provides, in part:

When vacancies happen in the representation o f any State in the Senate, 
the executive autho rity o f such State shall issue w rits o f election to f i l l 
such vacancies: Provided, That the legislature o f any State may empower 
the executive thereof to make temporary appointments un til the people f i l l 
the vacancies by election as the legislature may direct.

Whether the people curren tly have the power to direct by in itia tiv e how vacancies in the 
o ffice o f U.S. Senator should be fille d is not clear. The current in itia tiv e scheduled to 
appear on the ba llo t in November 2004 assumes that they do. The attorney general has 
opined that they do not, and recommended that the in itia tive not be ce rtified fo r that 
reason.1 The Superior Court ordered that the in itia tive application be ce rtified ,2 c itin g in

1 Op. A tty . Gen. 663-04-0024, October 20, 2003.

2 Final Judgment, 3AN -03-12217 C l (November 3, 2.003).



its oral decis ion3 recent precedent from the Alaska Supreme Court ho ld ing that unless an 
in itia tive is clearly unconstitu tiona l, the court should wait un til the in itia tive is passed by 
the voters to determ ine its constitu tiona lity . See Kod iak Island Borough v. Mahoney, 71 
P.3d 896 (A laska 2003).

I t is a question o f federal constitu tiona l law , and the proposed amendment H .2 should not 
make a difference in how that question is answered. It would mere ly be an assertion on 
the part o f the legislature o f the view that the people do have the power to direct by 
in itia tive how Un ited States Senate vacancies are filled .

I f  HB 414 was enacted w ith this amendment, it would not constitu te an indirect 
amendment to the A laska constitu tion. The state constitu tion is clear that the law -making 
power o f the people is coextensive w ith that o f the legislature, w ith a few lim ited 
exceptions. A rtic le X I, secs. 1 and 7, Constitu tion o f the State o f Alaska. The issue is 
whether the word ing o f the 17th Amendment to the federal constitu tion poses an 
additional lim ita tion , beyond those expressly spelled out in the state constitu tion , on the 
power o f the people to legislate by in itia tive .

K LK :m ed
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Representative Lesil M cG u ire
February 19,2004
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3 Transcrip t o f oral decision rendered October 30, 2003 by Judge R indner in 3AN -03- 
12217 C l.
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M E M O R A N D U M  March 3, 2004

S U B J E C T : Is CSHB 414(JUD ) substantia lly s im ila r to the in itia tiv e on fil l in g
senate vacancies? (W o rk O rder No. 23-LS1514 \U )

T O : Representative Les il M cG u ire
A ttn : Heath H ilya rd

F R O M : Ka th ryn Ku rtz
Leg is la tive Counsel

You have asked whether CSHB 414(JUD ) is considered "substan tia lly the same" fo r 
purposes o f art. X I, sec. 4 o f the Constitu tion o f the State o f A laska as the proposed 
in itia tive to f i l l U.S. Senate vacancies exclus ive ly by election.

These diffe rences exist in the present version, CSHB 414(JUD ) as w e ll, although the 
changes to the de fin it io n o f po litica l party made in CSHB 414(JUD ) are d iffe ren t than 
those in HB 414.

In addition, the present version o f the b ill includes the fo llow in g new sections.

•  Section 1 provides a statement o f leg is la tive intent that the provis ions o f the Act 
re la ting to f i l l in g  Senate vacancies not be repealed fo r tw o years after the 
e ffec tive date o f the Act.

• Section 3 authorizes temporary appointments by the governor to f i l l vacancies in 
the U.S. Senate pending certifica tion o f election results.

The new section I does not change the analysis. An in itia ted law may not be repealed 
w ith in tw o years o f its e ffec tive date under art X I, sec. 6, Constitu tion o f the State o f 
Alaska.

However, the new section 3 m igh t lead the lieutenant governor to conclude that the b il l is 
no longer substantia lly s im ila r to the in itia tive , as it does s ig n ifica n tly change the method 
fo r f i l l in g  vacancies from  the method proposed in the in itia tive , which makes no 
prov is ion fo r appointments by the governor.



Under art. X I , sec. 4, o f the Constitu tion o f the State o f Alaska, a proposed in itia tive is 
void i f  the legislature passes a law that is "substantia lly the same measure" as the 
proposed in itia tiv e .1 Under AS 15.45.210, the lieutenant governor, w ith the concurrence 
o f the attorney general, is responsible fo r determ in ing whether an A c t o f the legislature is 
substantially the same as a proposed in itia tive .2
The test o f how s im ila r a measure enacted by the legislature and an in itia tive must be fo r 
the leg is la tive measure to operate to inva lida te the in itia tive was set ou t in Warren v. 
Boucher, 543 P.2d 731 (A laska 1975). The Warren court noted:

. . .  [T ]he leg is la tive act need not conform to the in itia tiv e in a ll respects, 
and . . .  the [constitu tion 's ] framers intended that the leg isla ture should 
have some discretion in decid ing how fa r the leg is la tive act should d iffe r 
from the provis ions o f the in itia tive . The question, o f course, is how great 
is the perm itted variance before the leg is la tive act becomes no longer 
substantia lly the same.

Upon reflec tion we have concluded that the legislature 's discretion 
in this matter is reasonably broad. . . .

The court fashioned the fo llow in g as a general test:

. . .  [ i ] f  in the main the leg islative act achieves the same general purpose as 
the in itia tive , i f  the leg is la tive act accomplishes that purpose by means or 
systems which are fa ir ly comparable, then substantial s im ila r ity exists. It

Representative Les il M cG u ire
March 3, 2004
Page 2

1 A rtic le X I, sec. 4, Constitu tion o f the State o f A 'aska states:

IN IT IA T IV E  ELECT ION . An in itia tive pe tition may be filed at 
any tim e. The lieutenant governor shall prepare a ba llo t tit le and 
proposition summariz ing the proposed law, and shall place them on the 
ba llo t fo r the firs t statew ide election held more than one hundred twenty 
days a fte r adjournment o f the leg is la tive session fo llow in g the filin g . If, 
before the election, substantia lly the same measure has been enacted, the 
petition is void.

AS 15.45.210 states:

D e te rm in a tio n  o f  void  petition . I f  the lieutenant governor, w ith 
the form a l concurrence o f the attorney general, determ ines that an act o f 
tne legislature that is substantia lly the same as the proposed law was 
enacted afte r the petition had been filed , and before the date o f the 
election, the pe tition is vo id and the lieutenant governor shall so n o tify the 
comm ittee.



is not necessary that the tw o measures correspond in m ino r particulars, or 
even as to all m ajo r features, i f  the subject matter is necessarily complex 
o r requires comprehensive treatment. The broader the reach o f the subject 
matter, the more latitude must be allowed the leg islature to vary from the 
pa rticu la r features o f the in itia tive .

543 P.2d at 736.

In other words, the determ ination as to whether a leg is la tive act is substantia lly s im ila r to 
an in itia tive invo lves making a judgment, so any pred ic tion o f the outcome o f the 
lieutenant governor's analysis may prove inaccurate. W hether o r not the governor w il l be 
allowed to make appointments to f i l l vacancies would certa in ly be a major feature o f any 
change to the method o f f il l in g  Senate vacancies. The subject matter o f the b ill is not 
particu la rly complex , and its reach is re la tive ly narrow . Correspondingly, the 
legislature's d iscre tion to vary from particu lar features o f the in itia tive is perhaps not as 
broad here as it m igh t be in the context o f a diffe ren t in itia tive .

The standard established in Warren v. Boucher is whether "the leg is la tive act achieves 
the same general purpose as the in itia tive ." Id. I f the purpose o f the in itia tive is to 
preclude the governor from  making appointments to f i l l Senate vacancies, section 3 o f 
CSHB 414(JUD ) wou ld obvious ly be inconsistent w ith that purpose. However, i f  the 
purpose o f the in itia tiv e is to provide fo r special elections to f i l l vacancies in the Senate 
when there are less than 30 calendar months remain ing in the predecessor's term 
(vacancies that are now fille d by appointment un til the n^x t general election), then 
section 3 may no t be inconsistent w ith that purpose.

The determ ination o f whether CSHB 414(JUD ) is substantia lly s im ila r to the in itia tive 
depends on how the lieutenant governor perceives the purpose o f the in itia tive . 
Depending on how the lieutenant governor perceives the purpose o f the in itia tive , the 
change in CSHB 414(JUD ) perm itting the governor to make temporary appointments to 
f i l l vacancies cou ld lead the lieutenant governor to conclude that the two measures are 
not substantia lly sim ila r.

Representative Les il M cG u ire
M arch 3, 2004
Page 3
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FROM: Laura A . Glaiser, D ire c to r
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SUBJECT: Questions posed during House State A ffa irs hearing on HB 414 (February 3, 2004).

1) Representative Seaton asked fo r c la rifica tion about the proposed text in HB 414, Sec 7. AS 
15.60.010 (21) regarding the de fin itio n o f “  po litica l party” . Due to the com p lex ity o f the answer, 
I wou ld be pleased to discuss this w ith the Committee.

2) Representative Berkowitz asked tw o (2) questions:

o What is the cost to the State to conduct prim ary elections?
- The cost to conduct the 2002 prim ary elections was $1,263.5.

* What is the cost to the State related to collecting and maintaining party affiliation 
data?

- It is d iff ic u lt to isolate d irect costs related w ith the co llec tion o f party a ffilia tio n data, 
as it is a component engrained in the voter reg istration system as a whole.
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P olitical  P a r t y  A ffiliation  o f  A p p o in t e e s  t o  t h e  U .S . 
S e n a t e— Leg isla tiv e  H ist o r y

By Pa tr ic ia  Y o u n g , Man a g er

You wished to know the legislative history behind the requirement that, when filling a vacancy in 
the office of U.S. Senator, the governor must appoint an individual from the political party of the 
person who vacated the office.

As originally passed in 1960, the law in Alaska specified as follows in regard to the qualificctions 
of appointees to the office of U.S. Senator:

The appointee shall be a member of the same political party as that which 
nominated the predecessor in office. If the predecessor in office was not 
nominated by a political party, the governor may appoint any qualified person.1

The provision remained unchanged until 1967 when lawmakers repealed the section. The act 
became law without Governor Hickel’s signature and went into effect in April of 1967.2

In December of 1968, Senator E.L. (Bob) Bartlett, a Democrat, died in office. Because at that 
time the law was silent on the matter of political party affiliation of appointees, Republican 
Governor Hickel was able to appoint Ted Stevens, also a Republican, to fill the vacancy left by 
the death of Senator Bartlett. As you know, Senator Stevens still holds that seat.

In 1998, Alaska lawmakers amended AS 15.40.010, to require that the governor, within 30 days 
of the date of the vacancy, fill such vacancy by appointing an individual who, if the predecessor

' Codified at AS 15.40.020, the provision on qualification of appointee passed as Sec. 8.02. cli 83 SLA 19G0. 

2 Ch 139 SLA 1967.
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was nominated by a political party, has been for at least the previous six months a member of the 
same political party as the predecessor in office.3

As you may know, governors typically make temporary appointments to fill U.S. Senate 
vacancies. Alaska is one of a small minority of states, however, in which the governor is required 
to appoint an individual of the same political party as the predecessor in office.4

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

3 Chapter 30 SLA 1998 also specified that the governor's appointment is temporary until the vacancy is filled 
permanently by election, and that the vacancy must be permanently filled by special election if the predecessor's term 
would expire more than 30 months after the dale of the vacancy. The date of the special primary election would be the 
date of the first primary election held more than 30 days after the vacancy; the date of the special general election would 
be the date of the first general election held after such primary election.

* The National Conference of State Legislatures (N C S l) compiled Information on filling vacancies In the U .S. Senate 
from the S e n a t e  E l e c t i o n  L a w  G u i d e b o o k  2 0 0 0 :  A  C o m p i l a t i o n  o f  S e n a t e  C a m p a i g n  I n f o r m a t i o n  I n c l u d i n g  F e d e r a l  a n d  
S t a t e  L a w s  G o v e r n i n g  E l o c l i o n  t o  t h e  U n i t e d  S t a l e s  S e n a t e , a publication of the Committee on Rules and Administration. 
U .S. Senate (106,n Congress. Revised to January 1, 2000; November 19, 1999). According to the NCSL compilation, at 
that time only Oregon and Wisconsin did not permit a governor to make an appointment filling such a vacancy. Also at 
that time, Arizona. Hawaii, Utah, and Wyoming were the only states in which the governor was required to appoint an 
individual from tho same political party as the predecessor. The G u i d e b o o k  Is available in its entirety on-line at 
h t t p : / / f r i v e b g a t e . a c c e s s .g p o . g o v / c g i - b i n / g c t d o c . c g i ? d b n a m e = i 0 6 _ c o n g _ d o c u m e n t s & d o c i d - f : s d 0 1 4 . 1 0 6 . We Include as 
Attachment A the NCSL compilation of the laws regarding vacancies.

L e g i s l a t i v e  R e s e a r c h  R e p o r t 0 2 . 1 3 3 ________________________________________
P o u v c a l  P a r t y  A f f i l i a t i o n  o f  A p p o i n t e e s  t o  t h e  U . S .  S e n a t e —  L e g i s l a v v e  H i s t o r y

February 20. 2002 -  Page 2
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A t t a c h m e n t A

National Conference of State Legislatures, Compilation of Information on Laws 
Governing Vacancies in the U.S. Senate, from 

Senate Election Law Guidebook 2000: A Compilation of Senate Campaign 
Information Including Federal and State Laws Governing Election to the United 

States Senate, a publication of the Committee on Rules and Administration, U.S. 
Senate (106th Congress, Revised to January 1, 2000; November 19, 1999)



lawmm
N a t i o n a l  C o n f e r e n c e  » / S t a t e  L e g i s l a t u r e s

T h e  F e r u m  f o r  A m t r i c a ' i  l i e u

State Laws Governing Vacancies in the U.S. Senate

The process o f f il l in g  vacancies in the U.S. Senate is governed by both state and federal law. 
The U.S. Constitu tion stipulates that states must hold a special election to f i l l a senate vacancy, 
and perm its state legislatures to determine the tim ing o f such special elections. It also permits a 
state legislature to empower the governor to make a temporary appointment to f il l the vacancy 
un til a special election is held. (See Appendix A )

Most state legislatures have granted governors the power to make such in te rim appointments. 
Oregon and W isconsin are the on ly two states that do not perm it the governor to make an 
appointment, and require that the senate seat remain vacant un til fille d at a special election.

In most states, the governor’ s temporary appointee remains in o ffice un til the next: regularly- 
scheduled general election, when a new senator is elected. Even though this election coincides 
w ith a regularly-scheduled general election, it is deemed a special election because the person 
elected w il l not serve a fu ll term as U.S. Senator. Rather, that person serves out the unexpired
term o f  the vacated office.

In very few states, the governor’s appointee fills the unexpired term o f the office vacated.

(See Appendices B and C fo r details o f state laws)

o



APPENDIX A

Tex t o f Federa l Laws Govern ing U.S. Senate Vacancies 

U.S. C ons titu tion , A r tic le  I , Section 3
. . . i f  vacancies happen by resignation, or otherwise, during the recess o f the legislature o f any 
state, the executive thereof may make temporary appointments un til the next meeting o f the 
legislature, which shall then f i l l such vacancies.

U.S. C ons titu tion , 17th Amendm en t
When vacancies happen in the representation o f any state in the Senate, the executive authority 
o f such state shall issue w rits o f election to f i l l such vacancies: Provided, that the legislature o f 
any state may empower the executive thereof to make temporary appointments un til the people 
f i l l the vacancies by election as the legislature may direct.

2 U.S.C. Sec. 8. Vacancies
The time fo r hold ing elections in any State, district, or territo ry fo r a Representative or Delegate 
to f i l l a vacancy, whether such vacancy is caused by a failure to elect at the time prescribed by 
law, or by the death, resignation, or incapacity o f a person elected, may be prescribed by the laws 
o f the several States and territories respectively.

o
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APPENDIX B

Tex t o f State Laws Govern ing U.S. Senate Vacancies

The Governor may make temporary appointment o f a Senator in the Senate o f the Congress o f the United States 
from Alabama, whenever a vacancy exists in that office, the appointee to hold office until his successor is elected 
and qualified (Sec. 36-9-7).
Whenever a vacancy occurs in the office o f Senator o f and from the State o f Alabama in the Senate o f the United 
States more than 4 months before a general election, the Governor o f Alabama shall forthwith order an election to be 
held by the qualified electors o f the State to elect a Senator o f and from the State o f Alabama to the United States 
Senate for the unexpired term. I f  the vacancy occurs wiiuin 4 months o f but more than 60 days before a general 
election, the vacancy shall be filled at that election. I f  the vacancy occurs w ith in 60 days before a general election, 
the Governor shall order a special election to be held on the first Tuesday after the lapse o f 60 days from and after 
the day on which the vacancy is known to the Governor, and the Senator elected at such special election shall hold 
office for the unexpired term (Sec. 36-9-8).
The Governor must give notice o f a special election to elect a Senator for an unexpircd term in the same manner and 
for the same time as is prescribed for special elections to fill a vacancy in the office o f Members o f the House o f 
Representatives (Sec. 36-9-9), i.e., by proclamation (Sec. 17-18-4). For special election procedures, sec Sec. Sec. 
17-18-1-17-18-7.

ALASKAv ?̂ -̂.--'l>7;;
When a vacancy occurs in the office o f a United States Senator, the Governor, w ith in 30 days, shall appoint a 
qualified person o f the same politica l party o f the predecessor to fill the vacancy. However, i f  the remainder o f the 
term o f the predecessor in the office w ill expire more than 30 calendar months after the vacancy, the vacancy w ill be 
filled by a special primary and special general election. (Sec. 15.40.010).
The special primary election shall be held on the date o f the first primary election that is held more than 30 days 
after the vacancy. The special election to f i l l the vacancy shall be held on the date o f the first general election after 
the first primary election which is held more than 30 days after the vacancy occurs (Sec. 15.40.050).
The Governor shall issue the proclamation calling the special election at least SO days before the election (Sec. 
15.40.060).
A t the special election a United States Senator shall be elected to fill the remainder o f the unexpircd term (Sec. 
15.40.070).
AR IZONA
When a vacancy occurs in the office o f United States Senator by reason o f death or resignation, or from any other 
cause, the vacancy shall be filled at the next general election. A t such election the person elected shall f i l l the 
unexpired term o f the vacated office. In the interim, the governor shall appoint a person to fill the vacancy. That 
appointee shall be o f the same political party as the person vacating the office and shall serve until the person 
elected at the next general election is qualified and assumes office (Sec. 16-222).

ARKANSAS r - ' -

A vacancy in the United States Senate from Arkansas shall be filled by the governor by temporary appointment until 
the people fill the vacancy at the next ensuing general election for state and county officers to be held more than 60 
days and less than 12 months after such vacancy shall occur; provided that i f  no general election for state and county 
officers shall occur within 12 months after such vacancy, the governor shall call a special election to be held not less 
than 60 days and not more than 120 days after the vacancy shall occur (Sec. 7-8-102).

CALLFORMA~r':iOifT̂ 3tfri7v:g,l̂riii v-.V . <•' r
I f  a vacancy occurs in the representation o f this State in the Senate o f the United States, the Governor may appoint 
and commission an elector o f this State, who possesses the qualifications for the office, to fill the vacancy until his 
successor is elected and qualifies and is admitted to his seat by the United States Senate. However, whenever a 
vacancy occurs w ith in term fixed by law to expire on the third day o f January follow ing the next general election, 
the person so appointed shall hold office for the remainder o f the uncxpired term unless such vacancy is filled at a 
special election held prior to such general election, in which case the person elected at such special election shall 
hold office for the remainder o f the unexpired term. An election to f i l l a vacancy in the term o f a United States 
Senator shall be held at the general election next succeeding the occurrence o f the vacancy or at any special election

3 National Conference o f State Legislatures
Compiled from Senate Election Law Guidebook 2000

January 2002
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(See. 10720).
The special election shall be proclaimed within 14 calendar days after the occurrence o f the vacancy (Sec. 10700). 
When the vacancy occurs in a congressional office after the close o f the nomination period in the fm J  year o f the 
term o f office, the Governor may decline to issue an election proclamation at his discretion (Sec. 10701).

■COLORADO ^ '• :*v-i. : -* ‘
(1) Whenever a vacancy happens in the office o f United States Senator from this State, the Governor shall make a 
temporary appointment to f i l l such vacancy until the same is filled by election.
(2) When a vacancy happens, the Governor shall direct the Secretary o f State to include in the general election 
notice for the next general election a notice o f the filling o f such vacancy. The Secretary o f State shall give notice 
accordingly. A t such election the vacancy shall be filled for the unexpired term. I f  for any reason, no United States 
Senator is elected at the next general election, the person temporarily appointed by the Governor shall hold the 
office until a United States Senator is elected at a succeeding general election (Sec. 1-12-20*),

In case o f a vacancy in the office o f Senator in Congress, the Governor is empowered to fi ll such vacancy by 
appointment. I f  such vacancy occurs 60 or more days prior to a state election, the appointee shall serve until the 
third day o f January follow ing such election, and at such election there shall be elected a Senator in Congress to 
serve for the remaining portion, i f  any, o f the term vacated. I f such vacancy occurs w ithin less than 60 days o f a state 
election and the term vacated does not expire on the third day o f January follow ing such election, the appointee shall 
serve until the third day o f January following the next such election but one, and at such next election but one there 
shall be elected a Senator in Congress to serve for the remaining portion, i f  any, o f the term vacated. I f  such vacancy 
occurs within less than 60 days o f a state election and the term vacated expires on the third day o f January 
following, the appointee shall serve until such third day o f January (Sec. 9-211).

DELAWARE '■ ay’ • - :v rJr
When a vacancy occurs in the office o f the United States Senate, it shall be filled for the unexpired term at the next 
general election. The Governor may make a temporary appointment from among the qualified electors o f the State 
until the vacancy is filled by the next general election (Sec. 7321).

FLORIDA • ? •• ’• .’r  - ' ■" - ■* ' I ’
I f  a vacancy happens in the representation o f the State in tiie United States Senate, the C r . : : : : : : i;.:-. . r. v.vit o f 
election to f i l l such vacancy at the next general election; and the Governor may make a temporary appointment until 
the vacancy is filled by election (Sec. 100.161).

GEORGIA - :• ■■ ..‘A ; •• . ••
In the event o f a vacancy, it shall be filled by special election at the next November election, occurring at least 40 
days after the occurrence o f such vacancy, and until such election, ‘.’-.I' Governor may make a temporary appointment 
to fill such vacancy (Sec. 21- 2-542).

HAWAII
When a vacancy occurs in the office o f a United States Senator, the vacancy shall be filled for the unexpired term at 
the following state general election, provided that the vacancy occurs not later than 4:30 p.m. on the 60th day prior 
to the date o f the primary for nominating candidates to be voted for at the election; otherwise at the state general 
election next follow ing. The chief election officer shall issue a proclamation designating the election for filling the 
vacancy. Pending the election, the governor shall make a temporary appointment to fi ll the vacancy and the person 
so appointed shall serve until the election and qualification o f the person duly elected to f i l l the vacancy and shall be 
a registered member o f the same political party as the Senator causing the vacancy. A ll candidates for the unexpircd 
term shall be nominated and elected in accordance with this title (Sec. 17-1).

o
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I D A H O  a
Whenever any vacancy shall occur in the office o f United States Senator from the State o f Idaho by death, 
resignation or otherwise, the governor shall have the power and is hereby authorized and empower'd to fi ll such 
vacancy by appointment, and the person so appointed shall hold office until such time as a United States Senator is 
regularly elected to f i l l such vacancy at the next succeeding general election, and qualifies by virtue o f such election; 
provided, however, that in case a vacancy occurs in the position o f United States Senator from the state o f Idaho 
within 30 days o f any general election, no election for United States Senator to fill said vacancy shall be held at such 
general election (Sec. 59-910).

When a vacancy shall occur in the office o f United States Senator from Illinois, the Governor shall make temporary 
appointment to f i l l such vacancy until the next election o f representatives in Congress, at which time such vacancy 
shall be filled by election, and the senator so elected shall take office as soon thereafter as he shall receive his 
certificate o f election (Sec. 5/25-8).

(a) A vacancy that occurs, other than by resignation, in the United States Senate shall be certified to the governor by 
the secretary o f state.
(b) The governor shall immediately fill a vacancy in the United States Senate by appointing a person possessing the 
qualifications required under Artic le 1, Section 3, Clause 3 o f the Constitution o f the United States. The person 
appointed holds office until the next general election, when the vacancy shall be filled by the election o f a Senator in 
a special election to hold office fo r the unexpired term.
(c) I f a vacancy in the United States Senate occurs after the last day on which notice o f the special election can be 
published under IC 3-10-8-4, the person appointed under subsection (b) holds office until the vacancy is filled in a 
special election held at the time o f the next general election for which notice can be published under IC 3-10-8-4 
(Sec. 3-13-3-1).

I O W A ’ ! r  ‘ •! C"-— i--iVn.s-ij/i.
In the office o f United States Senator, when the vacancy occurs when the Senate o f the United States is in session or 
when such Senate w ill convene prio r to the next general election, it shall be filled by the Governor, Such

— r :• —  . . .*  c '-  •»’ 1 - -  f -  .1 - ,  r . «  i - i r v  f c , . r r  r  c . . . .  \*-rj ■ - -  • • •• I • •   ̂ . i . . . . .  . '■ 'J . . , ' ..............   •-»..<•■ x...........
I f  a vacancy occurs in the office o f Senator in the Congress o f the United States 89 or more days prior to a general 
election, and the unexpircd term in which the vacancy exists has more than 70 days to run after the date o f that 
general election, the vacancy shall be filled for the balance o f the uncxpired term at that general election and the 
person elected to f i l l the vacancy shall assume office as soon as a certificate o f election has been issued and the 
person qualified (Sec. 69.13).

KANSAS
When a vacancy shall occur in the office o f United States Senator from this state, the governor shall make a 
temporary appointment to fi ll such vacancy until the next election o f representatives in Congress, at which time such 
vacancy shall be filled by election, and the senator so elected shall take office as soon thereafter as he shall receive 
his certificate o f election (Sec. 25-318).

KENTUCKY^'
The Governor shall fill vacancies in the office o f United States Senator by appointment until the next regular 
election at which members o f the lower branch o f Congress are elected, and shall, under the Seal o f the 
Commonwealth, certify the appointment to the President o f the Senate o f the United States. The certificate o f 
appointment shall be countersigned by the Secretary o f State (Sec. 63.200).

LOUISIANA- 7. 7 . •• K;:
The Governor may fi ll any vacancy in the office o f United States Senator by appointment; however, i f  the United 
States Senate is in session when the vacancy occurs, the Governor, within ten days after receiving offic ia l notice o f 
the vacancy, shall appoint a Senator to fill the vacancy. I f a vacancy occurs in the office o f United States Senator 
and the unexpired term is more than one year, any appointment to fill the vacancy shall be temporary, and any 
Senator so appointed shall serve until his successor is elected at a special election and takes office, and the 
Governor, w ith in ten days after receiving official notice o f the vacancy, shall issue his proclamation for a special 
election to fi ll the vacancy for the unexpired tenn. The date o f the special election shall be established by the______
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Governor in accordance with the provisions o f R.S. 18:402(E). The election shall be conducted and the returns shall 
be certified as in regular elections for United States Senator. (Sec. 1278(A), (B)).

W ithin a reasonable time after a vacancy occurs, the Governor shall appoint a qualified person to f i l l the vacancy 
until his successor is elected and qualified. I f  the vacancy occurs 60 days or more before a regular primary election, 
nominees must be chosen at the primary and a successor elected for the remainder o f the term at the general election. 
I f  the vacancy occurs less than 60 days before a regular primary election, nominees must be chosen at the next 
regular primary follow ing the one in question, and a successor elected for the remainder o f the term at the general 
election (Sec. 391).

In the event o f a vacancy in said office o f Senator, however said vacancy may arise, the Governor o f the State shall 
make a temporary appointment o f a Senator who shall serve until the people shall f i l l such vacancy by nomination 
and election (Sec. 21-!(c)).
Special clection.--It shall be the duty o f the Governor o f the State, within 10 days after such vacancy shall have been 
made or becomes known to him, to issue a proclamation accompanied by a w rit o f election declaring and providing 
that at the next ensuing primary election held for the nomination o f candidates for the House o f Representatives, 
candidates for said unexpired portion o f the term o f said office o f Senator in which such vacancy has occurred shall 
be nominated in the manner aforesaid. The election o f a Senator to fill such unexpired portion o f said term shall take 
place at the next ensuing general congressional election (Sec. 21-l(d)).

MASSACHUSETTS
The vacancy shall be filled for the unexpired term at the following biennial state election provided said vacancy 
occurs not less than seventy days prior to the date o f the primaries for nominating candidates to be voted for at such 
election, otherwise at the biennial state election next following. Pending such election the governor shall make a 
temporary appointment to fi ll the vacancy, and the person so appointed shall serve until the election and 
qual ification o f the person duly elected to fill such vacancy (ch. 54, Sec. 139).

M IC H IG AN
Whenever a vacancy shall occur in the office o f United States Senator, the Governor shall appoint, to fi ll the 
vacancy, some suitable person having the necessary qualifications for Senator. The person so appointed shall hold 
office from the time o f his appointment and qualification until the first day o f December follow ing the next general 
November election which occurs more than one hundred twenty days after such vacancy happens. A t such general 
November election, a United States Senator to fi ll such vacancy shall be elected and the person so elected shall hold 
office from the first day o f December following such election for the balance o f the unexpircd term o f the Senator 
whose vacancy is filled (Sec. 168.105).

M INNESOTA
Every vacancy shall be filled for the remainder o f the term by a special election, except that no special election shall 
be held in the year before the term expires. The special election shall be held at the next November election i f  the 
vacancy occurs at least 6 weeks before the regular primary preceding that election. I f  the vacancy occurs less than 6 
weeks before the regular primary preceding the next November election, the special election shall be held at the 
second November election after the vacancy occurs. The Governor may make a temporary appointment to fi ll any 
vacancy until the next special or regular election (Sec. 204D.28).

M ISS ISS IPP I.
I f  a vacancy shall occur in the office o f United States Senator horn Mississippi by death, resignation, or otherwise, 
the Governor shall, w ithin ten days receiving official notice o f such vacancy, issue his proclamation for an election 
to be held in the State to elect a Senator to fill such unexpircd term as may remain, provided the unexpircd tcim is 
more than 12 months, and election shall be held within 90 days from the time the proclamation is issued and the 
returns o f such election shall be certified to the Governor in the manner set out for regular elections unless the 
vacancy occurs in a year in which there shall be held a general state or congressional election, in which event the 
Governor's proclamation shall designate the general election day as the time for electing a Senator, and the vacancy 
shall be filled by appointment as hereinafter provided (Sec. 23-15-855).
In case o f a vacancy, the Governor may appoint a Senator to fill such vacancy temporarily, and i f  the United States 
Senate is in session at the time the vacancy occurs, the Governor shall appoint a Senator within 10 days after 
receiving officia l notice thereof, and the Senator so appointed shall serve until his successor is elected and________
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commissioned; provided, that such unexpired term as he may be appointed to f i l l shall be for a longer time than 1 
year, but i f  for a shorter time than one year, he shall serve for the full time o f the unexpired term and no special 
election shall be called by the Governor, but his successor shall be elected at the regular election (Sec. 23-15- 855).

MISSOURI
Whenever a vacancy in the office o f Senator o f the United States occurs, the Governor shall appoint a person to fill 
such vacancy who shall continue in office until a successor shall have been duly elected and qualified according to 
law (Sec. 105.040).

I f  a vacancy occurs, an election to f i l l the vacancy shall be held at the next general election. I f  the election is invalid 
or not held at that time, the election to f i l l the vacancy shall be held at the next succeeding general election. The 
Governor may make a temporary appointment to f i l l the vacancy until an election is held (Sec. 13-25-202).

When a vacancy occurs in the representation o f the State o f Nebraska in the Senate o f the United States, the office 
shall be filled by the Governor. The Governor shall appoint a suitable person possessing the qualifications necessary 
for senator to fi ll such vacancy. I f  the vacancy occurs within 60 days o f a statewide general election and i f  the term 
vacated expires on the follow ing January 3, the appointee shall serve until the follow ing January 3, and i f  the term 
extends beyond the follow ing January 3, the appointee shall serve until January 3 follow ing the second statewide 
general election next succeeding his or her appointment. I f  the vacancy occurs more than 60 days before a statewide 
general election, the appointee shall serve until January 3 following the statewide general election and at the 
statewide general election a senator shall be elected tc serve the unexpired term i f  any (Sec. 32-565).

NEVADA
I f  a vacancy occurs due to death, resignation or otherwise, the Governor may appoint some qualified person to fill 
the vacancy, who shall hold office until the next general election and until his successor shall be elected and seated 
(Sec. 304.030).

NEW HAMPSH IRE "  • •■ •••__________ ’____________ ~ -;; v ^
I f  a vacancy occurs, the Governor shall f i ll the vacancy by temporary appointment until it is filled at the next general
election (S:c. 661:5).

NEW JERSEY .:' • v . v
I f  a vacancy occurs, the Governor shall issue a writ o f election to fill the same unless the term o f service o f the 
person whose office shall become vacant w ill expire within 6 months next after the happening o f the vacancy (Sec. 
19:27-4). I f  the vacancy shall happen within 64 days next preceding the primary prio r to the general election, it shall 
be filled by ejection at the second succeeding election unless the Governor shall deem it advisable to call a special 
election therefor (Sec. 19:27-6).
The Governor may make a temporary appointment o f a Senator whenever a vacancy shall occur by reason o f any 
cause other than the expiration o f the term; and such appointee shall serve as such Senator until a special election or 
general election shall have been held pursuant to law and the board o f state canvassers can deliver to his successor a 
certificate o f election (Sec. 19:3-26).

n e w  M e x i c o :.v ‘ : :h'r ,
I f  a vacancy occurs, the Governor shall make a temporary appointment to fi ll the vacancy until such time as an 
election is hcid to f i l l the vacancy for the unexpircd term. The election to f i l l the vacancy for the unexpircd term 
shall be held at the next general election occurring not less than thirty (30) days subsequent to the happening o f such 
vacancy. I f the vacancy occurs w ith in thirty (30) days next preceding a general election, the person appointed by the 
Governor to fi ll the vacancy shall hold office until the next general election occurring moie than thirty (30) days 
subsequent to the happening o f the vacancy unless the term o f office for such Senator shall sooner expire. 
Candidates to fill a vacancy in the office o f United States Senator for an unexpired term shall be nominated and 
elected in the same manner as candidates are nominated and elected for the fu ll term (Sec. 1-15-14).

NEW.YORK’::.i;,l:r--;;9/v'-Vt':l:
A t the general election next preceding the expiration o f the term o f office o f a United States Senator ftom this state, 
a United States Senator shall be elected by the people for a full term o f 6 years. Elections to fill a vacancy for an 
imexpired term shall be held as provided in the public officers law (Sec. 12-200).______________________________
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I f  a vacancy occurs in any even-numbered calendar year on or after the 59th day prior to an annual primary election, 
the Governor shall make a temporary appointment to fill such vacancy until the third day o f January in the year 
following the next even-numbered calendar year. I f  such vacancy occurs in any even- numbered calendar year on or 
before the 60th day prior to an annual primary election, the Governor shall make a temporary appointment to fill 
such vacancy until the third day o f January in the next calendar year. I f  a vacancy occurs in any odd-numbered year, 
the Governor shall make a temporary appointment to fill such vacancy until the third day o f January in the next odd- 
numbered calendar year. Such an appointment shall be evidenced by a certificate o f the Governor which shall be 
filed in the Office o f the State Board o f Elections along with a writ o f election (McKinney's Public Officers Law, 
Sec. 42(4-a)).

•NORTH
Whenever there shall be a vacancy in the office o f United States Senator from this State, whether caused by death, 
resignation, or otherwise than by expiration o f term, the Governor shall appoint to f i l l the vacancy until an election 
shall be held to fi ll the office. The Governor shall issue his writ for the election o f a Senator to be held at the time o f 
the first election for members o f the General Assembly that is held more than 60 days after the vacancy occurs. The 
person elected shall hold office for the remainder o f the unexpircd term. The election shall take effect from the date 
o f the canvassing o f the returns (Sec. 163-12).

^NORTH D AKO TA
When a vacancy occurs in the office o f United States senator from this state, the governor shall issue a w rit o f 
election to f i l l the vacancy at the next statewide primary or general election, whichever o c c u j s  first, and that occurs 
at least ninety days after the vacancy. However, i f the next primary or general election at which the vacancy could 
be filled, occurs in the year immediately preceding the expiration o f the term, then no election may be held. The 
governor, by appointment, may fi l l the vacancy temporarily, but any person so appointed shall serve only until the 
vacancy is filled by election or until the term expires i f  no election can be held (Sec. 16.1-13-08).

I f  a vacancy occurs, the Governor shall make a temporary appointment o f some suitable person having the necessary 
qualifications for Senator. The appointee shall hold office until the 15th o f December succeeding the next regular 
state election which occurs more than 130 days after such vacancy happens. A t that next regular state election, a 
special election to fi ll the vacancy shall be held, provided, that when the unexpired term ends within 1 year 
immediately follow ing the date o f such regular state election the appointment shall be for the unexpired term (Sec. 
3521.02).

O K LAHOM A -V.." . - i i-- r • , •  ‘ .-v-x.*''-. t/'; ' •• lar ."r'-Ve-.rev'1
Whenever a vacancy shall occur in the office o f a member o f the United States Senate from Oklahoma, such 
vacancy shall be filled at a special election to be called by the Governor within 30 days after occurrence o f the 
vacancy. No special election shall be called i f the vacancy occurs after March 1 o f any even-numbered year i f  t/.c 
term o f the office expires the follow ing year. In this case the candidate elected to the office at the regular General 
Election shall be appointed by the Governor to fi ll the unexpircd term (Sec. 12-101).

OREGON
Under Article V, Section 16 o f the Constitution o f Oregon, i f a vacancy occurs in the office o f United States 
Senator, the vacancy shall be filled at the next general election provided such vacancy occur more than 20 days prior 
to such general election.
(1) I f a vacancy in election or office o f Representative in Congress or United States Senator occurs before the 61st 
day before the general election, the Governor shall call a special election to fill that vacancy. I f  a vacancy in election 
or office o f United States Senator occurs after the 62nd day before the general election but on or before the general 
election, and i f  the term o f that office is not regularly filled at that election, the Governor shall call a special election 
to fill the vacancy as soon as practicable after the general election.
(2) I f a special election to fill the vacancy in election or office o f Representative in Congress or United States 
Senator is called before the 80th day after the vacancy occurs, each major political party shall select its nominee for 
the office and certify the name o f the nominee to the Secretary o f State. The Secretary o f State shall place the name 
o f the nominee on the ballot.
(3) I f  a special election to fill the vacancy in election or office of Representative in Congress or United States 
Senator is called after the 79th day after the vacancy occurs, a special primary election shall be conducted by the 
Secretary o f State for the purpose o f nominating a candidate o f each major political party. A declaration o f 
candidacy or nominating petition may be filed not later than the 10th day follow ing the issuance o f the w rit o f______
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election (Sec. 18S.120).

I f  a vacancy occurs, it shall be filled for the unexpired term by the vote o f the electors o f the State at a special 
election held at the next general or municipal election, occurring at least 90 days after the happening o f such 
vacancy. Candidates shall be nominated by political parties in accordance with party rules and by means o f 
nomination certificates. Until such time as the vacancy shall be filled by an election, the Governor may make a 
temporary appointment to f i l l the vacancy (Sec. 2776).

■RHODE ISDANP
I f  a vacancy occurs, it shall be filled at the next general election after the expiration o f 70 days from the date o f such 
vacancy. In case o f such vacancy, the Governor shall make a temporary appointment o f a person, pending the results 
o f such an election (Sec. 17-4-9).

I f  a vacancy occurs, the Governor may f i l l such vacancy by appointment for the period o f time intervening between 
the date o f such appointment and January 3 follow ing the next succeeding general election. But, i f  such vacancy 
occurs less than 100 days prior to any general election, the appointment shall be for the period o f time intervening 
between the date o f such appointment and January 3 follow ing the second general election next succeeding. The 
Governor shall w ith in 5 days after any such appointment order an election to occur at the time o f the general 
election immediately preceding the expiration date o f the appointment i f  at the expiration o f such appointment an 
unexpired term shall remain. (Sec. 7-19-20).

SOUTH
I f  a vacancy occurs, it is the duty o f the Governor w ithin 10 days o f the occurrence to issue a proclamation setting 
the date o f and calling for a special election to fi ll the vacancy. I f  either a primary or general election is to be held 
within 6 months, an election to fi ll a vacancy in the office o f representative in the United States Congress shall be 
held in conjunction w ith that election; otherwise, the election shall be held not less than 80 nor more than 90 days 
after the vacancy occurs (Sec. 12-11-1). The Governor may fill by temporary appointment, until a special election is 
held, vacancies in the office o f U.S. Senator (Sec. 12-11-4).

TENNESSEE
I f  a vacancy occurs in the office o f United States Senator, a successor shall be elected at the next regular November 
election and shall hold office until the term for which his predecessor was elected expires. I f  the vacancy w ill 
deprive the State o f its fu ll representation at any time Congress may be in session, the governor shall f i l l the vacancy 
by appointment until a successor is elected at the next regular November election and is qualified (Sec. 2-16-101).

TEXAS . •
The governor shall appoint a person to fill a vacancy in office i f the vacancy exists or w ill exist when congress is in 
session. The appointee serves until a successor has been elected and has qualified (Sec. 204.002). I f  a vacancy 
occurs during an odd-numbered year or after the 62nd day before general primary election day in an cvcn-numbcred 
year, the remainder o f the unexpired term shall be filled by a special election except that the minimum number o f 
signatures that must appear on a petition accompanying a candidate’s application for a place on the ballot is 5,000 
(Sec. 204.005, Supp.).

U TAH . • v T T  - y - '  W v V r - S-
When a vacancy occurs in the office o f U.S. senator, it shall be filled for the unexpircd term at the next regular 
general election. The governor shall appoint a person to serve as U.S. senator until the vacancy is filled by election 
from one o f three persons nominated by the state central committee o f the same political party as the prior office­
holder (Sec. 20A -1-502(2)).

:-VERMOrrr--tr:̂ Oft2r%*̂  J i 1 ;
I f  a vacancy occurs in the office o f United States Senator, the governor shall call a special election to f i l l the 
vacancy. His proclamation shall specify a day for the special election and a day fo r a special primary. The special 
election shall be held not more than 3 months from the date that the vacancy occurs, except that, i f  vacancy occurs 
within 6 months o f a general election, the special election may be held the same day as th general election (Sec. 
2621). The governor may make an interim appointment to fi ll a vacancy in the office o f United States Senator, 
pending the filling o f the vacancy by special election (Sec. 2622).___________________________________________
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When any vacancy occurs in the representation o f the Commonwealth o f V irg in ia in the United States Senate, the 
Governor shall issue a write o f election to fi ll the vacancy for the remainder o f the unexpired term. The election 
shall be held on the next succeeding November general election date or, i f  the vacancy occurs within 120 days prior 
to that date, on the second succeeding November general election date. The Governor may make a temporary 
appointment to fi ll the vacancy until the qualified voters fill the same by election. (Sec. 24.2-207).

When a vacancy happens in the representation o f the State in the Senate o f the United States, the Governor shall 
make a temporary appointment until the people fi ll the vacancy by election (Sec. 29.68.070).
Whenever a vacancy occurs in the office o f United States representative or United States senator from this state or 
any congressional district o f this state, the governor shall order a special election to f i l l the vacancy. W ithin 10 days 
o f such vacancy occurring, he or she shall issue a writ o f election fixing a date fo r the special vacancy election not 
less than 90 days after the issuance o f the writ, fixing a date for the primary for nominating candidates fo r the 
special vacancy election not less than 30 days before the day fixed for holding the special vacancy election, fixing 
the dates for the special filing period, and designating the term or part o f the term for which the vacancy exists. I f 
the vacancy occurs less than 6 months before a state general election and before the second Friday follow ing the 
close o f the filing period for that general election, the special primary and special vacancy elections shall be held in 
concert with the state primary and state general election in that year. I f  the vacancy occurs on or after the first day 
for filing under RCW 29.18.030 and on or before the second Friday follow ing the close o f the filing period, a special 
filing period o f 3 normal business days shall be fixed by tne governor and notice thereof given to all media, 
including press, radio, and television w ithin the area in which the vacancy election is to be held, to the end that, 
insofar as possible, all interested persons w ill be aware o f such filing period. The last day o f the filing period shall 
not be later than the third Tuesday before the primary at which candidates are to be nominated. The names o f 
candidates who have filed valid declarations o f candidacy durh.g this 3-day period shall appear on the approaching 
primary ballot. I f  the vacancy occurs later than the second Friday following the close o f the filing period, a special 
primary and special vacancy election to fill the position shall be held after the next state general elect:-.-. 1: :t, in any 
event, no later than the 90th day follow ing the November election. As used in this chapter, "county" means in the 
case o f a vacancy in the office o f United States senator, any or all o f the counties in the state and, in the case o f a 
vacancy in the office o f United States representative, only those counties wholly or partly within the congressional 
district in which the vacancy has occurred (Sec. 29.6S.0S0).

w e s t  V i r g i n i a  : '* •
Any vacancy occurring in the office o f secretaty o f state, auditor, treasurer, attorney general, commissioner o f 
agriculture, United States Senator, judge o f the supreme court o f appeals, or in any office created or made elective, 
to be filled by the voters o f the entire state, or judge o f a circuit court, shall be filled by the governor o f the state by 
appointment. I f  the unexpircd term o f a judge o f the supreme court o f appeals, or a judge o f the circuit court, be for 
less than 2 years, or i f  the unexpired term o f any other office named in this section be for a period o f less than 2 
years and 6 months, the appointment to fi ll the vacancy shall be for the unexpired term. I f  the unexpired term o f any 
office be for a longer period than above specified, the appointment shall be until a successor to the office has timely 
filed a certificate o f candidacy, has been nominated at the primary election next follow ing such timely filing and has 
thereafter been elected and qualified to fi ll the unexpircd term. Proclamation o f any election to fill an unexpired term 
shall be made by the governor o f the state, and, in the case o f an office to be filled by the voters o f the entire state, 
shall be published prior to such election as a Class II-O legal advertisement in compliance with the provisions o f 
article 3 [Sec. 59-3-1 et scq.j, chapter 59 o f this code, and the publication area for such publication shall be each 
county o f the state. I f  the election is to f i l l a vacancy in the office o f judge o f a circuit court, the proclamation shall 
ae published prior to such election as a Class II-O legal advertisement in compliance with the provisions o f article 3, 
chapter 59 o f this code, and the publication area for such publication shall be each county in the judicial circuit (Sec. 
10-3).

WISCONSIN;'.'-.-- ; r ~ i- ' • , rvvri:.-̂ V • • ^
Vacancies in the office o f U.S. Senator shall be filled by election, as provided in Sec. 8.50(4)(b), for the residue o f 
the unexpired term (Sec. 17.18). A vacancy in the office o f U.S. Senator occurring prior to the 2nd Tuesday in May 
in the year o f the general election shall be filled at a special primary and election. A vacancy in that office occurring 
between the 2nd Tuesday in May and the 2nd Tuesday in July in the year o f the general election shall be filled at the 
September primary and general election (Sec. 8.50(4)(b)).
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.-WYOMING •jy-li.-r:--: -•■
I f  a vacancy occurs in the office o f United States Senator, the governor shall f i l l the vacancy by temporary 
appointment according to specified rules (Sec. 22-18-11 l(a)(i)).
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APPENDIX C

Summ ary <;f State Laws G ove rn ing U.S. Senate Vacancies

Date o f Special Election In te rim  Appointment Term o f Appointee Restrictions on Appointment
Alabama Such as the governor directs, if 

vncancy occurs more than 4 
months before next general 
election

Yes-governor Until successor is elected and 
qualified

None

Alaska On date o f the first primary & 
general that is held more than 30 
days after the vacancy

Yes -  governor I f predecessor’s term has 30 
months or more remaining, until 
special election is held.

W ithin 30 days 
Qualified person o f same 
political party o f predecessor

Arizona Next general election Yes -  governor Unexpircd term o f vacated office Same political party as person 
vacating office

Arkansas Next state/county general 
election more than 60 days and 
less than 12 months aficr 
vacancy occurs; i f  no general 
election falls during that time, 
governor must call a special to 
be held no less than 60 and no 
more than 120 days after the 
vacancy occurs

Yes -  governor Until next general election None

Californ ia Next general election succeeding 
vacancy; must be proclaimed 
within 14 days o f vacancy; 
governor may decline to issue 
election proclamation i f  vacancy 
occurs after close o f nomination 
period in final year o f the term 
ofo ffice

Yes -  governor Until successor is elected, 
qualifies and is admitted to his 
scat by the Senate

An elector o f the state who 
possess the qualifications for the 
office

Colorado Next general election Yes -  governor Until office is filled by election None
Connecticut Next general state election Yes-governor I f  vacancy occurs 60 or more 

days before an election, until 
Jan. 3 follow ing election.

None

Delaware Next general election Yes -  governor Until vacancy is filled at next 
general election

Qualified elector o f the state



Date o f Special Election In te rim  Appointment Term o f Appointee Restrictions on Appoin tm ent
Florida Next general election Yes-governor Until vacancy is filled at next 

general election
None

Georgia Next November election 
occurring at least 40 days after 
vacancy

Yes -  governor Until vacancy is filled at next 
general election

None

Hawaii Following state general election, 
provided vacancy occurs no later 
than 4:30pm on 60th day prior to 
primary; otherwise at state 
general election next following

Yes-gnvcm or Until vacancy is filled at next 
general election

Registered member o f same 
political party as Senator causing 
the vacancy

Idaho Next regularly scheduled 
election for senator

Yes-gove rnor Until a Senator is regularly 
elected to fi ll such vacancy

None

Illino is Next election o f representatives 
in Congress

Yes -  governor Until vacancy filled at next 
general election

None

Indiana Next general election Yes -  governor Until the next general election None
Iowa I f  vacancy occurs 89 days or 

more prior to a general election, 
and unexpircd term has more 
than 70 days to run after that 
election, vacancy is filled for 
balance o f unexpired term at that 
general election

Yes -  governor Until vacancy is filled None

Kansas Next congressional election Yes-governor Until vacancy is filled at next 
election o f representatives in 
Congress

None

Kentucky Next congressional election Yes-governor Until vacancy is filled at next 
election o f representatives in 
Congress

None

Louisiana See RS 18:402(E) Yes -  governor I f  uncxpired term is more than 
one year, appointee serves until 
successor is elected at a special 
election

W i'b in 10 days o f receiving 
officia l notice o f vacancy
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Date o f Special Election Tnicrim Appointment Term o f Appointee Restrictions on Appointment
Maine Next general election Yes -  governor Until the next regular election, i f  

the vacancy occurs 60 days or 
more before a regular primary; 
until the next election following 
the one in question, i f  vacancy 
occurs less than 60 days before 
primary

None

Maryland Next congressional election Yes -  governor Until the people fi ll vacancy by 
nomination and election

None

Massachusetts Next biennial state election Yes -  governor Until next election None
M ichigan Next general election Yes -  governor Until first day o f December 

follow ing the next general 
November election which occurs 
more than 120 days after 
vacancy happens

None

Minnesota Next November election Yes -  governor Until next election None
Mississippi W ithin 90 days o f appointment, Yes, i f unexpircd term is more Until successor is elected and Appointment must be made

unless vacancy occurs in the 
year o f a regular general 
election, in which event the 
special election coincides with 
the general election

than 12 months -  governor commissioned w ith in 10 days o f receiving 
offic ia l notice o f vacancy

M issouri Next regularly scheduled 
election for senator

Yes-governor Until successor is elected None

Montana Next general election Yes -  governor Until election is held None
Nebraska Next general election Yes -  governor Until follow ing Jan. 3, i f  

vacancy occurs within 60 days 
o f a statewide general election 
and the term vacated expires on 
the follow ing Jan. 3. I f  the term 
extends beyond the following 
Jan. 3, until Jan. 3 following the 
second statewide general 
election next succeeding his/her 
appointment.

None

Nevada Next general election Yes -  governor Until successor is elected None
Nctv Hampshire Next general election Yes -  governor Until next general election None
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Date o f Special Election In te rim  Appointment Term o f Appointee Restrictions on Appointm ent
New Jersey I f vacancy happens within 64 

days o f next primary, then it is 
filled at the second succeeding 
election unless the governor 
calls a special election

Yes -  governor Until a special election or 
general election is held

None

New Mexico Next general election occurring 
not less than 30 days subsequent 
to the vacancy

Yes -  governor Until election is held to fi ll the 
vacancy for the unexpircd term

None

New Yo rk Next cvcn-ycar general election Yes-governor I f vacancy occurs in even- 
numbered year on or after the 
59,h day prior to an annual 
primary, until the 3,d day o f 
January in the year follow ing the 
next even-numbered calendar 
year. I f vacancy occurs in an 
even year on or before the 60,h 
day prior to a., annual primary, 
until the 3,d o f January in the 
next calendar year. I f  vacancy 
occurs in an odd year, until the 
3,d day o f January in the next 
odd year.

None

North Carolina Next election for members o f the 
General Assembly

Yes-governor Until election is held to f i l l the 
office

None

North Dakota Next statewide primary or 
general election, whichever 
occurs first, and that occurs at 
least 90 days after the vacancy. 
I f the next election at which the 
vacancy could be filled occurs in 
the year immediately preceding 
the expiration o f the term, then 
no election may be held.

Yes-governor Until election is neld to f i l l the 
vacancy, or until the term 
expires i f  no election can be held

None
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Date o f Special Election In te rim  Appointment Term o f Appointee Restrictions on Appointment
Ohio Next regular state election Yes -  governor Until Dec. 15Ul succeeding the 

next regular state election which 
occurs more than 180 days after 
such vacancy happens; or i f  the 
unexpircd term ends within 1 
year immediately follow ing the 
date o f the next regular state 
election, the appointment is for 
the unexpired term

None

Oklahoma Called by the governor within 30 
days after occurrence o f the 
vacancy. No special election i f  
vacancy occurs after March 1 o f 
an even year and the term o f 
ofTicc expires the follow ing year

I f  vacancy occurs after March 1 
in an even year and the term o f 
office expires the follow ing year, 
the governor shall appoint the 
candidate elected to the office at 
the regular election to fill the 
unexpircd term

Election Day-Jan . 3 Only the candidate elected at the 
regular election may be 
appointed

Oregon Next general election, provided 
vacancy occurs more than 20 
days prior to such general 
election. I f  vacancy occurs 
before 61“ day before the 
general election, the governor 
must call a special election. I f  a 
vacancy occurs after the 62nd day 
before the general election and 
the term o f that office is not 
regularly filled at that election, 
the governor must call a special 
election as soon as practicable 
after the general election

No N /A N/A

Pnnnsylvani« Next general or municipal 
election occurring at least 90 
days after vacancy occurs

Yes -  governor Until vacancy is filled in an 
election

None

Rhode Island Next general election after the 
expiration o f 70 days from the 
date o f the vacancy

Yes-governor Until election None
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Date o f Special Election In te rim  Appointment T c rr.i o f Appointee Restrictions on Appointment
South Carolina Next general election 

immediately preceding the 
expiration date o f the 
appointment

Yes -  governor From date o f appointment until 
January 3 o f next succeeding 
general election. I f  vacancy 
occurs less than 100 days prior 
to general election, until January 
3 follow ing second general 
election next succeeding

None

South Dakota I f  a primary or general election 
is to be held within 6 months, 
special election is held in 
conjunction with that election; 
other wise, special election is 
held not less than 80 nor more 
than 90 days after the vacancy 
occurs

Yes-governor Until special election is held None

Tennessee Next regular November election Yes -  governor Until successor is elected at next 
regular November election

None

Texas I f  vacancy occurs during an odd 
year or after the 62nd day prior to 
the next regular primary 
election, the remainder o f the 
unexpircd term is filled by a 
special election

Yes -  governor Until a successor is elected None

Utah Next regular general election Yes -  governor Until vacancy is filled by 
election from one o f three 
persons nominated by the state 
central committee o f the same 
political party as the prior 
officeholder

None

Vermont Special election held not more 
than 3 months from the date o f 
the vacancy. I f the vacancy 
occurs within 6 months o f a 
general election, the special 
election may be held the same 
day as the general election

Yes -  governor Until vacancy is filled by special 
election

None
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Date o f Special Election In te rim  Appointment Term o f Appointee Restrictions on Appointment
V irg in ia Next succeeding November 

election, or i f  the vacancy occurs 
within 120 days prior to that 
date, on the second succeeding 
November general election date

Yes-governor Until vacr.icy is filled by 
election

None

Washington Special election not less than 90 
days after issuance o f writ 
(which must occur within 10 
days o f vacancy occurring). I f 
vacancy occurs less than 6 
months before a state general 
election, the special primary and 
vacancy election shall be held in 
concert with the state primary 
and general elections

Yes -  governor Until vacancy filled by election None

West Virg in ia Upon proclamation o f the 
governor

Yes - governor I f  unexpircd term is less than 2 
years and 6 months, appointment 
is for the unexpircd term. I f 
unexpircd term is longer, 
appointment is until a successor 
is elected

None

Wisconsin I f  vacancy occurs prior to (lie 2"u 
Tuesday in May in the year o f 
the general election, it is filled in 
a special election. A vacancy 
occurring between the 2nd 
Tuesday in May and the 2nd 
Tuesday in July in the year o f 
the general election is filled at 
the September primary and 
general election.

No N/A N /A

Wyoming ?? Yes -  governor ??
-----ItA-t- ----------
bu 4m  cejAvkl 
fyoW, VtUtZcAb WvttT ct*7 
jprMlCfff&crv'. J
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Summary

Vacancies in Congress occur due to the death, resignation, or declination (refusal 
to serve) o f  a Senator or Representative, or as the result of expulsion or exclusion by 
either house. The Constitution requires that vacancies in both houses be filled by special 
election, but in the case o f  the Senate, it empowers state legislatures to provide for 
temporary appointments by the state governor until special elections can be scheduled.

In practice, most Senate vacancies are filled by such appointments in the interim, 
while all House vacancies are filled by special elections. If, however, a House vacancy 
occurs late in the life of a Congress, many states will leave the seat empty until general 
election day, when a special election for the balance of the term and a regular election 
for the forthcoming Congress are held simultaneously.

Nominations for Senate special elections are usually by primary, while those for 
House special elections can be by primary, nominating petition, or party action, as 
specified by state law.

A plurality is necessary to win in most special elections, although there are 
significant variations in certain states.

Procedures Governing Vacancies

Vacancies in Congress occur when a Senator or Representative dies, resigns, declines 
to serve, or is expelled or excluded from either house.

Senate

Procedures governing vacancies in the Senate were initially established by Article 
I, Section 3 o f the Constitution, as later amended by paragraph 2 of the 17th Amendment. 
The latter states:

Congressional Research Service ♦> The Library o f Congress
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W hen vacancies happen in the representation of any State in the Senate, the executive 
authority  o f  such State shall issue w rits o f election to fill such vacancies: P rovided  
that the leg isla tu re  o f any S tate may em pow er the execu tive th e reo f to m ake 
tem porary  appoin tm ents until the people fill the vacancies by election  as the 
leg islature may direct.

Appointment of Interim Senators. Prevailing practice is for state governors to 
fill Senate vacancies by appointment, with the appointee serving until a special election 
has been held, at which time the appointment expires immediately. In the event a seat 
becomes vacant between the time of a general election and the expiration of the term, 
however, the appointee usually serves the balance of the term, until the next regularly 
scheduled general election. This practice originated with the constitutional provision that 
applied prior to the popular election of senators, under which governors were directed to 
make temporary appointments when state legislatures were in recess. It was intended to 
ensure continuity in a slate’s Senate representation during the lengthy intervals between 
state legislative sessions.

The governor’s direct authority to make interim appointments is specified in the 
various state laws. Oregon1 and Wisconsin2 do not allow the governor to make interim 
appointments, requiring, instead, a special election to fil1 any Senate vacancy. The State 
of Oklahoma also requires that Senate vacancies be filled by special elections, with an 
exception. If the vacancy occurs after March 1 ot any even-numbered year and the term 
expires the following year, no special election is held; rather, the governor is required to 
appoint the candidate elected in the regular general election to fill the unexpired term.3 
At least five states restrict the governor’s power to appoint interim Senators. Alaska, 
Arizona, and Hawaii require the governor to fill Senate vacancies with a person affiliated 
with the same political party as the previous incumbent.4 Utah and Wyoming require the 
governor to select an interim senator from a list of three candidates proposed by the state 
central committee of the political party with which the previous incumbent was affiliated.5

Many states limit the term of office for interim senators to the date set for the special 
election. In these cases, the term of the interim senator expires immediately upon the 
election of the popularly chosen successor, who serves the balance of the Senate term, 
whether it is a few weeks or several years. Moreover, when an interim appointment is 
made late in the term, it is often customary for the interim senator to resign his or her seat 
immediately after the election, and for the governor to appoint the special election winner 
to serve the balance of the term. It is also customary, for the purposes of determining 
seniority, for the newly elected replacement senator to be sworn in as soon as possible.

Nominations. Nomination procedures for Senate special elections vary widely 
among the states. The majority require a special primary election to determine the major

4 A laska Stat. §15 .40 .010  (2001); Ariz. Rev. Stat. §16.222 (2001); and Haw. R ev. Slat. § 17-1 
(2001).

1 Or. Rev. Slat. §188.120 (2001).
2Wis. Stat. § 17.18(1999-2000).
5 Okla. Slat. tit. 26, §12-101.

5 Utah Code Ann. § 20A-l-502(2) (2001) and Wyo. Stat. § 22-18-111 (i) (2002).
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party nominees, while minor party and independent candidates generally qualify by filing 
a requisite number of petitions for general election ballot placement. Finally, some states 
provide for nomination by party-determined procedures, such as by the party’s stale 
committee, or at a state party convention. Louisiana and Texas, which provide the major 
exceptions to these rules, are treated in the next section of this report.

General Elections. Generally, the governor has the authority to set the dates for 
both primary and general special elections within either a window of time or a specific 
number of days after the vacancy occurs, according to state requirements. In the interests 
of convenience, enhanced voter interest and participation, and economy, special elections 
are often scheduled to coincide with regular elections. A plurality of votes in the primary 
and general elections is sufficient to nominate or elect in most cases, although a number 
of southern states require a majority to nominate, providing for a runoff election if no 
candidate attains a majority.

Special election procedures in Georgia, Louisiana, and Texas constitute significant 
variations from the norm. Georgia requires a majority to elect in all congressional and 
statewide special elections. Louisiana and Texas provide for an all-parties special primary 
election. All candidates qualifying for placement on the ballot participate in the election, 
in which a majority is necessary to elect. Any candidate receiving more than 50% of the 
vote is declared elected. If no candidate receives a majority, the two receiving the most 
votes, regardless of party affiliation, compete in a second election, termed a general 
election in Louisiana and a runoff in Texas. Louisiana mandates the all-parties primary 
for regular as well as special elections, while the Texas practice is unique to that state’s 
special elections.

One of the more interesting developments in Senate special elections in recent years 
was Oregon’s 1996 decision to conduct both the primary and general elections to fill a 
Senate vacancy by mail-in ballot only, with no in-person voting at polling places.6

Staff Disposition. In the event of a Senator’s death, his or her staff continue to 
be compensated for a period not exceeding 60 days (unless the Senate Committee on 
Rules and Administration determines that more time is needed to complete the closing of 
the office), performing duties under the direction of the Secretary of the Senate.7

House of Representatives

The Constitution provides for cases in which House seats become vacant in Article 
I, Section 2, clause 4:

h In 1998, voters in O regon passed a ballo t initiative that requires O regon’s b iennial prim ary and 
general e lections to be conducted  by mail. T his “vote-by-m ail” system  replaces traditional 
polling  place elections, but voters can still hand-deliver their ballots to designated  drop sites.

7 S. R es. 458,98*" Cong., 2nd Sess., O ct. 4, 1984;as am ended by S. Res. 173,100 '" C ong., 1« Sess., 
M ar. 4, 1987. “C losing T he O ffice o f  a Senato r or Senate L eader W ho D ies or R esigns," in U.S. 
C ongress, Senate C om m ittee on R ules and A dm inistration, Senate  M anual, 106"' C ongress , 
"S tanding O rders o f the Senate," Sec. 72, p. 108 (W ashington: G PO, 2000).


