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We. the undersigned, hereby support and request passage of House Bill 0385 
"An Act relating to awarding chHd custody; and providing for an effective date."
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"An Act relating to awarding child custody; and providing for an effective date."
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J  A l a s k a  S t a t e  L e g i s l a t u r e

Please enter into the record my testimony to the HOUSE JUDICIARY
com m ittee nam e

Committee on HB 385 Date, JANUARY 22, 2004
bill # /  subject

MEMBERS OF THE HOUSE JUDICIARY COMMITTEE:

HB 385 is a fantastic bill with the potential for solving some very important issues that we 
Alaskan’s are facing. Protecting children from domestic violence should be a nonpartisan 
priority! I believe that HB 385 will impact so many families in a positive way, by giving the 
Judicial system an expected standard when dealing with child custody cases which involve 
domestic violence. Passing HB 385 can save the state of Alaska a lot of money just by its 
enactment. HB 385 will reduce the involvement of Division of Family and Youth Services, 
as a preventive measure. By simply avoiding the placement of children with people who 
are violent, we could avoid placing these children into the DFYS system. We would see a 
dramatic & immediate effect. A reduction in the number of Children In Need of Aide cases!

The best result of HB 385 passing will be an improvement in safety with children’s lives. We 
are not doing enough to protect children, who are innocent victims, from domestic violence. 
As Governor Murkowsi pointed out in his State of the State address, a full third of Alaska’s 
population are under 20 years of age. Passing HB 385 will send a strong clear message to 
the entire United States of America. Alaska values our most precious resource. The children 
who are living within the great state of Alaska !

I can see only one area for improvement in HB 385. Right now it’s set out to be in effect on 
July 1. 2004 if the bill is passed and enacted into the statutes. I would much rather see HB 
385 become effective immediately after it's passed into law, rather than waiting until July 1. 
2004. PLEASE AMMEND HB 385 TO GO INTO AFFECT AS SOON AS IT’S PASSED !!!

T estifier

SELF___________________
R epresenting  (optional)

P.O. IlOX 7043 N1KISKI, AK 99635

A ddress

Signed: LAURIE CHURCHILL

907-776-3499 
Phone num ber





LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 31 , 2004

SUBJECT: Parental Perm ission vs. Child's Perm ission (SC S  H B  3 9 7 (JU D )) 
(W o rk  O rder No. 2 3 -L S 1510 \Q )

TO: Representative Lesil M cGuire 
Attn: Vanessa Tondini

FROM: Gera ld P. Luckhaupt' 
Legislative Counsek'.

Y o u  have asked what would happen under the changes made by SCS H B  3 9 7 (JU D ) i f  a 
child wished to speak with defense counsel but the parents did not want them to speak, 
would the parents' desires trump the child ’s? F rank ly , I do not have a firm  answer fo r  this 
question. N orm a lly , parents are granted great leeway in caring fo r  and contro lling their 
ch ild ren ,1 including who the children may see and with whom they may consort.2 But, 
the A laska courts have a llow ed children to waive their right o f  parental notification o r 
their right to remain silent when they have been arrested when norm a lly  children would 
not be permitted to make a waiver o f  such import.2 In a llow ing these waivers the courts 
have looked to the know ledge and maturity o f  the child and other circumstances, and not 
ju s t the age o f  the child, to see i f  the child's decision, waiver in these instances, was 
know ing and voluntary. Obviously fo r  young o r younger children parental permission 
w ill always be required. The problem  w ill be with the w orld ly , mature beyond his o r her 
years 16 o r 17 year o ld  who has p rio r contacts with the crim inal justice system - it is not 
inconceivable to me that a court cou ld find that a child cou ld make this decision themself.

G PL :m ed
04-354 .m ed

Scntosky v. Kramer, 455 U .S . 745 (1 9 82 ).

2 See, e.g., Troxel v. Granville, 5 30  U .S . 57 (2 0 00 ).

3 See, e.g., State v. J.R.N., 861 P .2d  578  (A laska 1993 ); B. v. State, 6 1 4  P .2d  786  (A laska 
1980 ); Quick v. State, 5 99  P .2d  712  (A laska 1979 )
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ly  perm itting a tr ie r of fact to determ ine 
th a t the civil plaintiff, who no longer 
stands convicted of any crime, probably 
committed the crime for which he or she 
has not been convicted, violates principles 
o f our criminal justice system  and our civil 
to r t system . The civil plaintiff has already 
proven, by post-conviction relief in the 
criminal proceeding, th a t the form er de­
fense a ttorney 's skill fell below minimal 
standards of a  law yer with ordinary skill 
and training in criminal law, and th a t this 
defective perform ance contributed to the 
conviction.

If  a t all, I would only recognize an affir­
mative defense th a t despite the a tto rney’s 
negligence, the civil p laintiff would have 
been convicted of the crime originally 
charged, beyond a reasonable doubt, a t  a 
trial in which all constitutional and proce­
dural safeguards w ere afforded.

STATE o f A laska, P etitioner, 

v.

J.R.N., R espondent.

No. S-4528.

Supreme C ourt o f Alaska.

Oct. 28, 1993.

Rehearing Denied Nov. 17, 1993.

Juvenile charged with first-degree 
m urder, robbery, burglary  and th e ft moved 
to suppress confession and evidence ob­
tained as result of confession. The Superi­
or Court, Third Judicial District, Anchor­
age, P e te r A. Michalski, a'., denied motion. 
Juvenile appealed. The Court o f Appeals, 
809 P.2d 416, reversed. On s ta te ’s petition 
for hearing, the Supreme Court, M atthews, 
J., held th a t juveniles are  not per se incapa­
ble of waiving their righ t to have their

parents immediately notified of the ir a rres t 
and detention.

Reversed and remanded.

1. In fan ts  ©=>198
Delinquency rule and s ta tu te  requiring 

police to notify juvenile’s paren ts “immedi­
ate ly” upon a rre s t were no t inconsistent 
despite fac t th a t term  "immediately” in 
s ta tu te  w as modified by phrase, “ and in no 
event more than 12 hours la te r”; term 
“im mediately" in both rule and sta tu te  
m eant sam e thing, and s ta tu te  merely se t 
outside time limit for paren tal notification. 
Delinquency Rule 7(b); AS 47.10.140(b).

2. In fan ts  ®=>198
S ta tu tory  righ t of paren tal notification 

runs both to a rres ted  juvenile and to a r­
rested  juvenile’s paren ts. Delinquency 
Rule 7(b); AS 47.10.140(b).

3. C rim inal Law  ©=>394.5(2)
One accused of crime may a sse rt viola­

tion o f ano ther’s  righ ts as basis fo r sup­
pression of evidence only w here violation 
involves deliberate o r shocking police mis­
conduct.

4. In fan ts  ©=>200
Juvenile lacked standing to raise s ta tu ­

tory violation of paren ts ' righ ts fo r police 
failure to immediately notify paren ts of his 
arrest, given th a t violation did not involve 
deliberate o r shocking police misconduct. 
Delinquency Rule 7(b); AS 47.10.140(b).

5. In fan ts  ©=>198
A rrested juvenile may waive s ta tu to ry  

righc to paren tal notification through 
knowing and voluntary waiver. Delinquen­
cy Rule 7(b); AS 47.10.140(b).

John A. Scukanec, Cynthia M. Hora, 
Asst. A ttys. Gen., Anchorage, Charles E. 
Cole, A tty. Gen., Juneau, for petitioner.

Suzanne Weller, A sst. Public Defender, 
John B. Salemi, Public Defender, Anchor­
age, for respondent.
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Before RABINOWITZ, C.J., and of a  request by the juvenile the parents

need not be notified before questioning.BURKE, MATTHEWS, COMPTON and 
MOORE, JJ .

O PIN IO N  

MATTHEWS, Justice.
When police a rre s t and detain a juvenile, 

A laska Delinquency Rule 7(b )1 and AS 47.- 
10.1401 require th a t they "immediately” 
notify the juvenile’s  parents. Police a rrest­
ed sixteen-year-old J.R .N . fo r m urder. He 
confessed and led the  police to critical evi­
dence before the police notified his father. 
The court of appeals ordered th a t J.R .N .’s 
confession and the evidence be suppressed 
based on the court's conclusion th a t the 
police violated DR 7(b). We reverse.

FACTUAL AND PROCEDURAL 
BACKGROUND

In  early  October 1989, Duane Samuels 
was shot three times and killed; his car 
w as stolen. On October 6,1989, a t  approx­
im ately 8:45 a.m., the police found J.R.N . 
riding in the stolen vehicle and arrested  
him. They brought him to an Anchorage 
police station.

Shortly a fte r  J.R .N .’s  arrest, Anchorage 
Police Sergeant Michael Grimes contacted 
the D istrict A ttorney’s  Office to determ ine 
the proper procedure for questioning juve­
niles. An assistan t district atto rney  ad­
vised Grimes th a t juveniles m ust be asked 
if they w ant a paren t notified or present 
before questioning, b u t th a t in the absence

I. When J.R.N. was arrested, Delinquency Rule 
7(b) provided:

If a juvenile is arrested, the juvenile must be 
taken immediately to a detention facility or 
placement facility designated by the Depart­
ment [of Health and Social Services] or re­
leased pursuant to paragraph (c) of this rule. 
The arresting officer shall immediately notify 
the parents, guardian and Department of the 
arrest and detention or placement, and shall 
make and retain a record of the notification.
If the juvenile is arrested under subparagraph 
(a)(3) of this rule, prompt notification must 
also be given to the Department of Law.

2. AS 47.10.140(a) and (b) provide:
(a) A peace officer may arrest a minor who 
violates a law or ordinance in the officer's

Before questioning J.R.N ., Sgt. Grimes 
asked J.R.N . if he w anted his paren ts noti­
fied. J.R.N . said th a t he did n o t  Sgt. 
Grimes also read J.R.N . his M ira n d a 1 
rights, which J.R.N . acknowledged. He 
agreed to ta lk  to the police. A t approxi­
m ately 1:00 p.m. the police interviewed 
J.R .N . The police videotaped this inter­
view. D uring the interview, J.R.N . con­
fessed to killing Samuels and stealing the 
automobile.

A fter the interview, J.R.N . showed the 
police the location of the m urder weapon 
and other incriminating evidence. A t 4:00 
p.m. the police notified J.R .N .’n fa th e r th a t 
they had arrested  J.R .N . The fa ther had 
been available throughout the day and as­
serted  th a t he would have come to the 
police station earlier if he had been notified 
of J.R .N .’s arrest.

On October 8, 1989, the S tate petitioned 
to prosecute J.R.N . as an adult, charging 
him with first-degree murder, robbery, bur­
glary and theft. Prior to the hearing, 
J.R.N . moved to suppress the confession 
and the evidence obtained as a resu lt of the 
confession. The superior court granted  the 
S ta te’s petition and denied J.R .N .’s motion. 
J.R.N . appealed. On appeal, the court of 
appeals reversed the superior court, con­
cluding th a t the police had violated DR 7(b) 
by not immediately notifying J.R .N .’s par­
ents as soon as he was arrested  and token 
to the police station. J.R.N. v. S ta te, 809 
P.2d 416 (Alaska App.1991). I t  fu rther

presence, or whom the officer reasonably be­
lieves is a fugitive from justice. A peace offi­
cer may continue a lawful arrest made by a 
citizen. The officer may have the minor de­
tained in a juvenile detention facility if in the 
officer's opinion it is necessary to do so to 
protect the minor or the community.
(b) A peace officer who has a minor detained 
under (a) of this section shall immediately, 
and in no event more than 12  hours later, 
notify the court, the minor's parents or guard­
ian, and the department of the officer’s ac­
tion. The department may file with the court 
a petition alleging delinquency before the de­
tention hearing.

3. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 
1602, 16 L.Ed.2d 694 (1966).
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concluded tha t exclusion of the confession 
and the resulting evidence w as the appro­
priate remedy for the violation. The S tate 
filed a  petition fo r hearing from this deci­
sion.

DISCUSSION
[I]  The State contends th a t DR 7(b) and 

AS 47.10.140(b) are  inconsistent, and th a t 
the s ta tu te  controls. The S tate argues th a t 
the sta tu te  implies a  more relaxed defini­
tion of "immediately” than the rule, be­
cause the term  "immediately” is modified 
by the phrase “and in no event more than
12 hours la te r  ” in the sta tu te , b u t not
in the rule. The S tate also argues th a t this 
court w ent beyond its constitutional power 
to make rules o f "practice and procedure” 
"in all courts” 4 in prom ulgating DR 7 be­
cause this rule governs conduct by the 
police which is not in-court practice or pro­
cedure.

While the S ta te’s perceived inconsistency 
is plausible, the s ta tu te  and rule can also 
be reasonably reconciled. We in terpret the 
term  “immediately” to mean the same 
thing in both the rule and the sta tu te . In 
our view the language "in no event more 
than 12 hours la ter” in the s ta tu te  is not a 
modification of "immediately,” bu t merely 
sets an outside time limit fo r parental noti-

4. Art. IV § IS of the Alaska Constitution pro­
vides:

The supreme court shall make and promul­
gate rules governing the administration of all 
courts. It shall make and promulgate rules 
governing practice and procedure in civil and 
criminal cases in all courts. These rules may 
be changed by the legislature by two-thirds 
vote of the members elected to each house.

5. The court's power to make rules extends be­
yond the confines of in-court practice and pro­
cedure in some cases. We have expressed the 
view that the court has the power to make rules 
which interpret common-law, statutory, or con­
stitutional rights as an adjunct of the judicial 
power grant contained in article IV, section 1 of 
the Alaska Constitution. In the note to the rule 
establishing guidelines for child support, Civil 
Rule 90.3, we authorized the following state­
ment:

This rule is adopted under the supreme 
court's interpretive authority pursuant to Arti­
cle IV, Section 1 of the Alaska Constitution. 
Thus, it may be superseded by legislation even 
if the legislation does not meet the procedural

fication. Since the rule and the sta tu te  
have the  sam e meaning, the fac t th a t the 
rule may be u ltr a  xrirca would not be a 
basis fo r overturning the  court o f appeals’ 
decision, fo r the decision would be equally 
supported by the statute.®

The S ta te  also contends th a t the court o f 
appeals’ decision is inconsistent with our 
decision in Q uick v. S ta te , 599 P.2d 712 
(Alaska 1979). We agree.

[2-4] I t  is not disputed th a t the police 
asked J.R .N . w hether he w anted his par­
en ts notified before questioning began. 
H e answ ered th a t he did not w ant them 
notified. The dispositive issue in this case 
is w hether J.R .N . waived his righ t to have 
hi? paren ts notified.6 Underlying th is issue 
a re  two questions. The firs t is w hether a 
juvenile may waive his or her righ t to pa­
ren tal notification. I f  the righ t may be 
waived, the second question is w hether 
J.R .N . effectively waived his rig h t to have 
his paren ts notified under the circum­
stances of this case.

[5] We hold th a t a  juvenile may waive 
his or her rig h t to parental notification. 
The w aiver m ust be a knowing and volun­
ta ry  one. W hether J.R .N .’s waiver o f his 
rig h t was knowing and voluntary m ust be

requirements for changing rules promulgated 
under Article IV, Section 15.

Interpretive rules which concern a common-law 
or statutory right do not occupy the same place 
in the legal hierarchy as rules of practice and 
procedure; such interpretive rules may not be 
inconsistent with statutes and they may be re­
pealed or modified by statute without the two- 
thirds legislative majority required for the 
change of a rule of practice and procedure un­
der article IV, section 15. In our view DR 7(b) 
is a rule of interpretation.

.6. The right of parental notification runs both to 
the arrested juvenile and to the arrested juve­
nile's parents. In this case the juvenile is assert­
ing the right. One accused of crime may assert 
a violation of another's rights as a basis for 
suppression of evidence only where the viola­
tion involves deliberate or shocking police mis­
conduct. Waring v. State, 670 P.2d 357 (Alaska 
1983). Since these conditions do not exist based 
on the record before us, J.R.N. has no standing 
to raise a violation of his parents' rights. The 
focus in this case must therefore be on J.R.N.’s 
right to have his parents notified of his arrest.
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assessed by the to tality  o f the circum­
stances as they existed when he sta ted  th a t 
he did no t w ant his paren ts notified. This 
inquiry should be conducted by the trial 
court on rem and.7

These conclusions a re  governed by our 
decision in Quick. In  Quick, police interro­
gated a  seventeen-year-old juvenile a t  a  
police station in connection w ith a  m urder 
investigation. When he m ade an incrimina­
ting sta tem ent the police considered him to 
be in custody and advised him o f his Mi­
randa rights. 599 P.2d a t  716. He sta ted  
th a t he wished to  waive these rights and, 
a fte r fu rth e r questioning, he confessed to 
participating in the m urder. Id. The juve­
nile argued th a t his confession should be 
suppressed because his Miranda waiver 
was ineffective "as he w as not given an 
opportunity to consult with a  neutral adult 
or guardian before waiving his righ ts ."  Id  
a t 718. On appeal, we affirm ed, rejecting a 
rule o f per se exclusion o f  a  juvenile’s 
confession absen t a  protective adult’s pres­
ence. Id  a t 719-20.

We defined the  issue in Quick as 
“w hether and to w hat ex ten t a  juvenile can 
waive Miranda righ ts w ithout the guid­
ance o f an ad u lt ”  Id  a t  718. We
noted th a t while some stateB had followed 
a  rule o f per se prohibition on Miranda 
waivers unless a fully inform ed adult is 
present, o' her s ta tes  had adopted a “ ‘to tal­
ity of the  circum stances’ te s t in which the 
age of the defendant is an im portant bu t 
not decisive factor." I d  a t  719. We 
adopted the to tality  o f the circumstances 
approach, stating:

The mere fac t th a t a  person is under 
the age of m ajority does no t autom atical­
ly render him incapable of m aking a 
knowing and voluntary waiver. The su r­
rounding circum stances m ust be consid­
ered in each case to determ ine w hether a  
particular juvenile had sufficient knowl­
edge and m aturity  to m ake a reasoned 
decision. Among the factors to be con­

7. We retain jurisdiction of this case pending the 
trial court's waiver determination. If the trial 
court decides that there was no waiver we will 
proceed to determine whether the violation of 
J.R.N.'s right of parental notification warrants 
the exclusionary remedy required by the court

sidered are age, intelligence, length  o f 
the questioning, education, prior experi­
ence w ith law enforcem ent officers, men­
tal s ta te  a t  the time of the waiver, and 
w hether there  has been any prior oppor­
tun ity  to consult with a paren t, guardian, 
or attorney.

I d  We also noted:
I t  is unquestionably a  b e tte r practice 

to see to  it th a t a  juvenile consults with 
an adu lt before he waives his Miranda 
rights, but, a t  least in those cases w here 
it has no t been requested, we decline to 
adopt a  rule requiring 9uch consultation. 

Id  a t  719-720.
Since juveniles under a rre s t can waive 

the ir constitutional privilege against self­
incrimination and their constitutional righ t 
to counsel during interrogation, it logically 
follows th a t they can also waive the ir s ta t ­
utory righ t to  have their paren ts immedi­
ately  notified. The constitutional rights 
concerning self-incrimination and the r ig h t 
to counsel are legally o f a  higher order 
than the  s ta tu to ry  righ t o f paren tal notifi­
cation. I t  would be inconsistent to hold 
th a t a  juvenile may waive these constitu­
tional righ ts b u t may not waive the addi­
tional s ta tu to ry  right.

CONCLUSION
Juveniles are  not per se incapable of 

waiving their righ t to have the ir paren ts 
immediately notified of their a rre s t and 
detention. W hether J.R .N .’s sta tem ent 
th a t he did not w ant his paren ts present 
was a knowing and voluntary waiver o f his 
righ t rem ains for decision. On remand, the 
trial court should make such a determ ina­
tion in light o f all the circum stances which 
existed when he made the statem ent. The 
decision of the court of appeals is RE­
VERSED and this case is REMANDED to 
the superior c o u r t We retain  jurisdiction.

of appeals. If the trial court decides that there 
was a waiver we will remand this case for 
further proceedings. Such proceedings, of 
course, may include the right to seek review of 
the superior court's waiver decision.
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S e c . 47.10.110. A p p o in tm e n t o f  g u a rd ia n  o r  c u s to d ia n . W hen, in  th e  course  o f a  
proceeding u n d e r  th is  chap te r, i t  a p p e a rs  to th e  co u rt t h a t  th e  w e lfa re  o f a  m in o r w ill be 
prom oted by  th e  a p p o in tm e n t o f a  g u a rd ia n  o r cu s to d ian  of th e  m in o r’s  p erson , th e  cou rt 
may m ake  th e  app o in tm en t. T h e  co u rt sh a ll h av e  a  sum m o ns issu ed  a n d  se rv ed  u po n  th e  
p a ren ts  o f th e  m inor, i f  th e y  can  be found, in  a  m a n n e r  and  w ith in  a  tim e  before th e  
hea rin g  t h a t  th e  co u rt considers  reasonab le . T h e  co u rt m ay  d e te rm in e  w h e th e r  th e  
father, m other, a n o th e r  su ita b le  person , o r th e  d e p a r tm e n t sh a ll  h av e  th e  custody  a n d  
control o f th e  m inor. I f  th e  m in o r is  of su fficien t age  a n d  in te lligence  to  s ta te  d es ire s , th e  
court sh a ll consider them . (§ 12 a r t  I ch 145 SLA  1957; am  § 6 c h  104 SLA 1971; an^§  22 
ch 63 SLA 1977; am  § 37 ch 59 SLA 1996)

Effect o f am endm ents. — The 1996 amendment, 
effective September 10, 1996, inserted “another suit­
able person,” in the next-to-last sentence.

NOTES TO DECISIONS 

S ta ted  in C.W. v. State, 23 P.3d 52 (Alaska 2001).

C olla teral re fe ren ces . — 39 Am. Jur. 2d, Guard- Eight of infant to select his own guardian. 85 ALR2d
ian and Ward, § 17. 921.

39 C.J.S., Guardian and Ward, §§ 20-29.

Sec. 47 .10 .120 . S u p p o r t  o f  ch ild , (a) W hen  a  child  in  n eed  o fa id  is  com m itted  u n d er 
th is chap ter, th e  c o u rt sh a ll, a f te r  g iv ing  th e  p a re n t  a  rea so n a b le  o p p o rtu n ity  to  be h ea rd , 
adjudge t h a t  th e  p a re n t  p a y  to  th e  d e p a rtm e n t in  a  m a n n e r  th a t  th e  cou rt d irec ts  a  sum  
to cover in  fu ll o r in  p a r t  th e  m a in te n a n ce  a n d  care  o f th e  child. T he su p p o rt ob ligation  
shall be c a lcu la ted  u n d e r R u le  90.3(i) o f  th e  A lask a  R u les o f C ivil P rocedure.

(b) I f  a  p a re n t  w ilfully  fa ils  o r re fu ses to  p ay  th e  su m  fixed, th e  p a re n t  m ay  be 
proceeded a g a in s t  as p rov ided  by law  in  cases o f fam ily  d ese rtio n  a n d  nonsu ppo rt.

(c) T he su m  collected from  a  p a re n t  u n d e r  th is  section  sh a ll be d irec tly  c red ited  to th e  
general fund  o f th e  s ta te .

(d) [Repealed, § 28 ch 90 SL A  1991.] (§ 13 a r t  I  ch 145 SLA 1957; am  § 1 ch 31 SLA 
1959; am  § 1 ch 141 SLA 1959; am  § 23 ch 63 SLA  1977; am  §§ 88, 89 ch 138 SLA 1986; 
am  § 28 ch 90 SLA  1991; a m  § 38 ch 59 SLA 1996)

Effect o f am endm ents. — The 1991 amendment, The 1996 amendment, effective September 10, 
effective July 3, 1991, repealed subsection (d), 1996, rewrote subsection (a).

NOTES TO DECISIONS

S upport o f m inor u n til 19 y e a rs  old. — This a “minor” until the delinquent becomes 19. In re
section imposes a duty of support on the parents of an S.C.Y., 736 P.2d 353 (Alaska 1987) (decided under
institutionalized “delinquent minor” and under AS former provisions of AS 47.10.080 and 47.10.100).
47.10.080(b)(2), (b)(3), (c)(1), and (c)(2) and AS C ited  in L.O. v. State, 816 P.2d 1352 (Alaska 1991).
47.10.100(a) and (c) an institutionalized delinquent is

Sec. 47.10.130. Detention. [Repealed, § 55 ch 59 SL A  1996. For current law, see A S  
47.12.240.] .

Sec. 47.10.140. Temporary detention and detention hearing. [Repealed, § 55 ch 59 SL A  
1996. For current law, see A S  47.12.250.]

S e c . 47 .10 .141 . R u n a w a y  a n d  m iss in g  m in o rs , (a) U pon receiv ing  a  w ritten , 
telephonic, o r  o th e r  re q u e s t to  locate  a  m in o r evad in g  th e  m in o r’s legal c u s to d ian  o r to 
locate a  m in o r o therw ise  m issing , a  law  enfo rcem en t agency  sh a ll m ak e  reaso n ab le  
efforts to  locate  th e  m in o r a n d  sh a ll im m ed iate ly  com plete  a  m iss in g  p e rso n ’s rep o rt
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(h) In  th is  section,
(1) “correctional facility” has the m eaning given in AS 33.30.901 w hether th e  facility ia 

operated by the state , a  municipality, a village, or ano ther entity;
(2) “official detention” has th e  m eaning given in  AS 11.81.900. (§ 46 ch 59 SLA 1996; 

am § 30 ch 107 SLA 1998; am §§ 1, 2 ch 79 SLA 2001)

E ffect o f  am endm ents. — The 1998 amendment, The 2001 amendment, effective July 4, 2001, added 
effective July 1, 1998, added paragraph (c)(4) and the exception in subparagraph (c)(1)(A) and rewrote 
made related stylistic changes. subsection (e).

NOTES TO DECISIONS

T his sec tio n  p re scrib es  co n d itio n s o f  confine- cally defined is correct. Davenport v. McGinnis, 522
m en t after the court has lawfully determined th a t a P.2d 1140 (Alaska 1974) (decided under former AS
child should be confined in  an  institution. In re  47.10.190).
E.M.D., 490 P.2d 658 (Alaska 1971) (decided under D e p artm en t n e ed  n o t in c a rc e ra te  over-18-
former AS 47.10.190). y e a r  o lds a p a r t  from  ad u lts . — The department ia

A d e te n tio n  w hich w as tw ice  c o n tin u e d  b y  th e  not limited in its options pertaining to the selection of
m a ste r  o f th e  c h ild ren 's  c o u r t fo r a  to ta l p e rio d  a suitable facility for those over 18 years of age by the
o f six  d ay s exemplifies a usurpation of judicial power, requirement of incarceration apart from adult offend-
P.H. v. State, 504 P2d 837 (Alaska 1972) (decided ers. Davenport v. McGinnis, 522 P.2d 1140 (Alaska
under former AS 47.10.130). 1974) (decided under former AS 47.10.190).

“Ju v e n ile ” u sed  in te rc h an g ea b ly  w ith  “mi- P ro b lem s w hen  ju v en ile  rea c h es  18 y e a rs  bc-
n o r”. — The term “juvenile" is not defined, but fo re  in c a rc e ra tio n . — Difficult problems are pre-
throughout this section is used interchangeably with sented when one who has committed an offense while
“minor." Davenport v. McGinnis, 522 P2d 1140 (Alas- under 18 years of age is ordered incarcerated a t a
ka 1974) (decided under former AS 47.10.190). later age. Great care must be exercised by the Depart-

The apparent intent of the legislature was the two rnent of Health and Social Services to provide for
terms “minor” and “juvenile" and to be construed custody in an appropriate institution geared to the
identically. Davenport v. McGinnis, 522 P.2d 1140 dual constitutional dictates of reformation of the ju-
(AJaska 1974) (decided under former AS 47.10.190). venile and protection of the public. Davenport v.

T hus, in s tru c tio n  th a t  ju v e n i le ” defined  iden- McGinnis, 522 P.2d 1140 (Alaska 1974) (decided under
ticn ily  to  m in o r is co rrec t. — Since, for the pur- former AS 47.10.190).
pofles of this section, a minor is a person under 18 Q uoted  in B.A.M. v. State, 528 P2d 437 (Alaska 
years of age, an instruction th a t “juvenile" is identi- 1974) (decided under former AS 47.10.190).

Sec. 47.12.245. A rre s t , (a) A peace officer m ay
(1) a rre s t a minor
(A) for the commission of an act th a t subjects the m inor to the provisions of this 

chapter under the sam e circum stances and in the  sam e m anner as would apply to the 
arrest of an  adult for violation of a  crim inal law of the s ta te  or a m unicipality of the state;

(B) if  the peace officer reasonably believes the m inor is a  fugitive from justice;
(C) if the peace officer h as probable cause to believe th a t the minor has violated a 

condition of the m inor’s release or probation; or
(D) if the peace officer reasonably believes th a t the  m inor has been adjudicated a 

delinquent and has escaped from an  institu tion  or absconded from probation, parole, or 
the  jurisdiction of a court;

(2) continue the lawful a rre s t of a m inor th a t  is m ade by a citizen.
(b) A probation officer m ay a rre s t a m inor if  the probation officer has probable cause to 

believe th a t the minor has violated conditions of the m inor’s release or probation. (§ 31 
ch 107 SLA 1998)

Effective da te s . — Section 59, ch. 107, SLA 1998 provides tha t this section applies “to all offenses 
makes this section effective July 1,1998. committed on or after July 1, 1998.”

E d ito r’s no tes . — Section 57, ch. 107, SLA 1998

Sec. 47.12.250. T e m p o ra ry  d e te n t io n  a n d  d e te n t io n  h e a r in g , (a) A peace officer 
or a probation officer who h as arrested  or a  peace officer who has continued the a rre s t of 
a  m inor under AS 47.12.245 may

(1) have th e  minor detained in a  juvenile detention facility if  in the opinion of the peace 
officer m aking or continuing the a rre s t it is necessary to do so to protect the m inor or the
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community; however, the departm ent m ay direct th a t a  m inor who was arrested  or whose 
arrest was continued be released from detention before the hearing  required by (c) of th is 
section;

(2) before taking the m inor to a juvenile detention facility, release the minor to the 
minor’s parents or guardian  if  detention is not necessary to

(A) protect the minor or the  community; or
(B) ensure the m inor’s attendance a t subsequent court hearings.
(b) A peace officer who has a  minor detained under (a) of th is section shall immediately, 

and in no event more th an  12 hours later, notify the court and m ake reasonable efforts to 
notify the m inor’s paren ts or guardian, the  m inor’s foster paren t, and the departm ent of 
the officer’s action. The departm ent m ay file w ith the court a  petition alleging delin­
quency before the detention hearing.

(c) The court shall immediately, and in no event more th an  48 hours later, hold a 
hearing a t  which th e  m inor and the m inor’s paren ts or guardian if  they  can be found shall 
be present. For those m inors held securely in correctional facilities th a t  house adult 
prisoners, the  court shall immediately, and in  no event m ore th an  24 hours after the 
custody begins, hold a hearing  a t  which the minor and the m inor’s paren ts or guardian 
if they can be foimd shall be present. The court shall determ ine w hether probable cause 
exists for believing the m inor to be delinquent. The court shall inform the m inor of the 
reasons alleged to constitute probcble cause and the reasons alleged to authorize the 
minor’s detention. The m inor is entitled to counsel. The court shall give the m inor’s foster 
parent the opportunity to be heard  a t  the hearing.

(d) If  the court finds th a t probable cause exists, it shall determ ine w hether the minor 
should be detained pending the hearing on the petition or released. I t m ay either order 
the minor held in detention or released to the custody of a suitable person pending the 
hearing on the petition. If  the  court finds no probable cause, it shall order the  minor 
released and close the case.

(e) Except for tem porary detention pending a  detention hearing, a  m inor m ay be 
detained only by court order. (§ 46 ch 59 SLA 1996; am §§ 32, 33 ch 107 SLA 1998; am 
§§ 7, 8 ch 40 SLA 1999; am  § 3 ch 79 SLA 2001)

Cross references. — For court rule governing Effect o f am endm ents. — The 1998 amendment,
emergency detention, see Delinquency Rule 7. effective July 1, 1998, rewrote subsection (a) and in

For effect of the amendments made by §§ 7 and 8, subsection (c) deleted “and to confrontation of adverse 
ch. 40, SLA 1999 on the Alaska Delinquency Rules, witnesses" from the end of the last sentence, 
see § 10, ch. 40, SLA 1999 in the 1999 Temporary & The 1999 amendment, effective August 30, 1999,
Special Acts. inserted "the minor's foster parent," in subsection (b),

For effect of the amendment to (c) of this section by and added the last sentence in subsection (c).
§ 3, ch. 79. SLA 2001 on Rule 12, Alaska Delinquency -j^g 2001 amendmont, effective July 4, 2001, added
Rules, see § 4, ch. 79, SLA 2001 the 2001 Temporary the second sentence in subsection (c).
& Special Acts.

NOTES TO DECISIONS

A nuo tato r’a notes. — Many of the cases set forth totality of the circumstances as they existed when he
below were decided under former AS 47.10.140. stated that he did not want his parents notified. State

M eaning of “im m ediately”. — Delinquency Rule v. J.R.N., 861 P.2d 578 (Alaska 1993).
7(b) and this section are not inconsistent. The term F orm er AS 47.10.140(c) seem s to  re q u ire  do-
“immediately" means the same thing in both the rule te n tio n  o rd e rs  to  be  based  upon  first-hand  tes-
and the statute. The language “in no event more than tim ony in which the adverse witness is subject to
12 hours later” in the statu te is not n modification of cross-examination. D.G. v. State, 754 P.2d 1128 (Alas-
“immediatcly,” but merely sets an outside time limit ka Ct. App. 1988).
for parental notification. State v. J.R.N., 861 P.2d 578 D eten tion  o rd e rs  n e ith e r  b ased  on  com peten t
(Alaska 1993). testim on y  n o r  accom pan ied  by th e  re q u ired

W aiver o f p a re n ta l no tifica tion  by juv en ile . — s ta te m e n t o f fac ts  a re  invalid . P.H. v. State, 504
A juvenile may waive his or her right to parental P.2d 837 (Alaska 1972).
notification. The waiver must be a knowing and vol- A ppeal o f d e te n tio n  o rder. — See notes under
untary one. Whether the juvenile’s waiver of his right this catchline, AS 47.10.080, AM. v. State, 653 P.2d
was knowing and voluntary must be assessed by the 346 (Alaska Ct. App. 1982).
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CS FO R HOUSE BILL NO. 397(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY TH E HOUSE JUDICIARY COM M ITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES M CGUIRE, Samuels, Dahlstrom, Stoltzc

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to defense contacts with and recordings of statements of victims and 

witnesses of sexual offenses; and amending Rule 16, Alaska Rules of Criminal 

Procedure.'*

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new 
subsection to read:

SHORT TITLE. This Act may be known as the Brooke Act.
* Sec. 2. AS 12.61.125(a) is amended to read:

(a) The defendant accused of a sexual offense, the defendant's counsel, or an
investigator or other person acting on behalf of the defendant, may not

(1) notwithstanding AS 12.61.120, contact the victim of the offense or 
a witness to the offense if the victim or witness, or the parent or guardian of the victim 
or witness if the victim or witness is a minor, has informed the defendant or the 
defendant's counsel in writing or in person that the victim or witness does not wish to
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be contacted by the defense; a victim or witness who has not informed the defendant 
or the defendant's counsel in writing or in person that the victim does not wish to be 
contacted by the defense is entitled to rights as provided in AS 12.61.120;

(2) obtain a statement from the victim of the offense or a witness to the 

offense, unless,
(A) if the statement is taken as a recording, the recording is 

taken in compliance with AS 12.61.120, and written authorization is first 
obtained from the victim or witness, or from the parent or guardian of the 
victim or witness if the victim or witness is a minor; the written 
authorization must state that the victim or witness is aware th a t there is 
no legal requirement that the victim or witness talk to the defense; or

(B) if the statement is not taken as a recording, written 
authorization is first obtained from the victim or witness, or from the parent or 
guardian of the victim or witness if the victim or witness is a minor; the written 
authorization must state that the victim or witness is aware that there is no 
legal requirement that the victim or witness taik to the defense; a victim or 
witness making a statement under this subparagraph remains entitled to rights 
as provided in AS 12.61.120.

397(JTJD) -2-
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R epresentative N an cy D ahlstrom  R epresentative R alph Sam uels  
R epresentative L esil M cG u ire  R epresentative Bill S toltze

HB 397 -  “The Brooke Act”

“An Act relating to defense contacts with and recordings of 
statements o f victims or witnesses; and amending Rule 16, Alaska

Rules o f Criminal Procedure”

Sponsor Statement

Victims and witnesses to crime are unfortunately placed at risk o f  harassment, 
intim idation, and unwarranted invasions of privacy when their lives are unwillingly 
thrust into the legal system. These potential harms increase when a victim  or 
witness is a minor. HB 397, also know as the Brooke Act, clarifies current 
protections and adds further safeguards for minor crime victims and witnesses to 
ensure that a parent or guardian act as a point of contact between the minor and the 
defense team. These additional protections are consistent with A laska’s laws and 
policies and thus, the initial omission o f such language in AS 12.61 was likely an 
oversight. In almost all other areas where m inor’s rights are implicated, a juvenile 
is not deemed competent to waive important rights without guidance from a 
responsible adult.

HB 397 would require criminal defense attorneys and investigators to first obtain 
the consent of a m inor’s parent or guardian prior to contacting the minor. Also, 
prior to such contact, the parent or guardian of a minor victim would be informed 
o f the victim ’s rights.

In addition, HB 397 would require criminal defense attorneys and investigators to 
first obtain the consent o f a m inor’s parent or guardian prior to conducting a tape- 
recorded interview with the minor. When a criminal defense attorney or defense 
investigator speaks to a minor victim or witness, and the interview is not recorded, 
w ritten authorization must first be obtained from the parent or guardian of the 
victim  or witness. However, if the statem ent is recorded, there is no present 
requirem ent in the law that the m inor’s parent or guardian be consulted to decide 
w hether the minor should waive his or her rights not to speak with defense



representatives. This loophole in the law leaves juvenile victims vulnerable and 
parents in the dark. This bill would also allow a parent or guardian to obtain a 
transcript o f any recorded statement made by a minor victim or witness.

This bill also includes an important exception that does not allow a defendant who 
is the parent or guardian of a minor victim or witness to provide the requisite 
authorization or consent. In such cases, to the extent possible, another parent, 
guardian, or appropriate person designated by the court would be required to serve 
that role for the minor.

In sum, HB 397 will help parents and guardians of minors to learn w hat is going on 
in their lives and empower them to make smart decisions about what is in their best 
interests, not the best interests of criminal attorneys or their clients.

Alaska State Capitol Building, Juneau, AK 99801



STATE O F ALASKA 
O F F IC E  O F V IC T IM S ’ RIG H TS

Representative Lesil McGuire, Chair December 10, 2003
House Judiciary Committee 
716 W. 4th Avenue Ste 430 
Anchorage, AK 99501-2133

Re: Proposed amendment to AS 12.61.120(d)

Dear Representative McGuire:

I am writing to ask for your help to close a loophole that was 
unintentionally created in 1996 when the legislature enacted AS 12.61.120 to 
protect victims and witnesses from criminal defense attorneys and their 
investigators. Since then, this oversight has hurt sexual assault and other victims 
as well as the prosecutors who have pursued their cases in court. I personally 
witnessed this when prosecuting cases and was reminded o f  it recently when it 
happened again to here in Anchorage. My office now represents . The 
District A ttorney’s office is prosecuting her assailant and the case is in the pre­
indictment stage at this tim e.1

16-year-old was sexually assaulted at a party in May. Her assailant 
was a friend and fellow classmate in a Junior ROTC class. He was a graduating 
senior and is being prosecuted as an adult. There were witnesses at the party and 
at the time o f his arrest he made incriminating admissions to the police so the 
chances o f securing a conviction for sexual assault looked promising. Or at least 
that was the case until November 2003 when AS 12.61.120(d) helped the defense 
undermine and weaken the evidence against ’s attacker.

IIMI7 W EST 3RD AVENUE. SU ITE 2<)5 • V N CH O IU G E. ALASKA 9‘>50M93A 
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In November, as the defense was beginning the investigative phase o f their 
case, an investigator from the Alaska Public Defender’s Agency called at 
home and spoke with her directly. The defense investigator, 
followed the letter o f  the law found in AS 12.61.120 and .125. He clearly 
informed that he worked for the defendant and told her that she need not 
speak with him and that if  she decided to speak with him she could have a third 
party like the DA or her parents present, pursuant to AS 12.61.120. He then asked 

if  she would speak to him  about the case.

As is the case with many 16 year old girls was a naive and vulnerable 
high schooler. Following the sexual assault she was very traumatized and 
confused and even felt concern for her classmate, a person it turned out she didn’t 
really know after all. She was afraid that her former friend, although he had 
deeply hurt her, was also agonizing over what he had done to her. She wanted to 
hear from him that he was sorry for his crime. She also wanted to know that he 
was coping with the situation ju s t as she was trying to do.

Sixteen-year old girls who have been raped do not understand the legal 
ramifications o f speaking with a defense legal team and how that almost always 
undermines the prosecutor’s ability to hold a criminal accountable for his crime. 
Nonetheless, she agreed to speak with the defense investigator. She drove herself 
down to the public defender’s office and engaged in a two and a half hour 
recorded interview with the defense investigator and a paralegal that witnessed her 
interview. Even though she was a minor, ’s parents had not been contacted. 
They had no idea that she had been called by the defense or had agreed to speak to 
them. Had they known, her parents would not have permitted the interview.

was led to believe by that she would be able to leam
about case developments during the meeting. She was expecting a two-way 
discussion. Instead she was subjected to hostile questioning without the 
knowledge o f the D istrict Attorney or consent o f her parents. W henever she asked 
questions, claimed to know nothing about the case and refused to give

any information. As a juvenile, was not competent to understand the 
implications o f  such a meeting with a skilled and very experienced adversary such 
a? It is certain that what told the defense during the meeting will
,.ave grave consequences with regard to the strength o f  the prosecution’s case 
against her assailant. Indeed, the very purpose o f  the meeting was not to leam 
details from about the crime since under the very liberal Alaska Criminal 
Rules o f discovery the defense had already obtained a complete copy o f all the 
police reports ’s police statement, witness statements and the like. Instead, it 
was to trick into making arguably inconsistent statements about the crime -
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statements that will be used by defense counsel at trial to impeach her and 
undermine her credibility before the jury. Even if  the case is ultimately settled 
without a trial through a plea-bargain, the defense will now have more leverage to 
obtain a more lenient sentence since the state’s case has been prejudiced.

This case came to our attention when ’s parents finally learned from 
what had occurred. They were expecting to file a complaint against the 

Public Defender Agency for grave violations o f their daughter’s victim rights. 
Unfortunately, given the loophole that exists in AS 12.61.120(d), we had to inform 
her parents that the conduct o f  the investigator was not prohibited under present 
law. But the law needs to be changed. The legislature should act to close this 
loophole and prevent such an unfair result from ever happening again to other 
victims and witnesses, as it surely will. Here’s the specific problem with 
12.61.120.

AS 12.61.120 deals with situations where a defense representative wishes 
to obtain information or a statement from a victim or witness. It provides in 
pertinent part that:

(c) I f  a defendant or a person acting on behalf o f  a defendant 
contacts the victim o f an offense with which the defendant is or 
could be charged, the person shall clearly inform the victim

(1) o f  the person's identity and specific association with the 
defendant;

(2) that the victim does noi have to talk to the person unless the 
victim wishes; and

(3) that the victim may have a prosecuting attorney or other person 
present during an interview.

(d) If a defendant or a person acting on behalf o f a defendant wishes 
to make a recording o f statements o f the victim o f an offense with 
which the defendant is or could be charged in this or another 
jurisdiction, or o f  a witness, the person shall, before recording 
begins, obtain the consent o f the victim or witness, to record the 
statement by clearly informing the victim or witness (I)  o f the 
information set out in (c) o f this section, (2) that the statement will 
be recorded if  the victim or witness consents, and (3) that the victim 
or witness may obtain a transcript or other copy o f the recorded 
statement upon request. When recording begins, the person making
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the recording shall indicate in the recording that the victim or 
witness has been informed as required by this subsection, and the 
victim or witness shall state in the recording that consent o f the 
victim or witness to the recording has been given.

Section (d), the section at issue, provides for a waiver o f a victim or 
witnesses’ right to avoid speaking to defense representatives. However, because 
o f its careless language, section (d) allows even a minor victim or witness to 
consent to speaking with a defense representative without a requirement that the 
m inor’s parent or guardian be made aware o f  the defenses’ effort to obtain the 
minor’s statement. This must have been an oversight when the legislature drafted 
this section because in almost all other areas where m inor’s rights are implicated, a 
juvenile is not deemed competent to waive important rights without guidance from 
a responsible adult.

Even though it is sufficient, the logic o f first checking with a m inor’s parent 
or guardian before signing away valuable rights alone does not provide the sole 
basis for my request that AS 12.61.120(d) be amended. - More compelling support 
for my opinion that this statutory loophole was unintended by the legislature, and 

, that section (d) needs to be quickly am endei, can be found in AS 12.61.125, the
section that immediately follows AS 12.61.120.

Unlike AS 12.61.120, which deals with defense efforts to obtain 
information or statements from victims and witnesses, AS 12.61.125 is a law that 
governs defense contacts with sexual assault victims and witnesses. In this law, 
the legislature did require the parent or guardian o f a minor victim or witness to 
invoke rights on their behalf.

AS 12.61.125 provides in pertinent part:

(a) The defendant accused of a sexual offense, the defendant's 
counsel, or an investigator or other person acting on behalf of the 
defendant, may not

(1) notwithstanding AS 12.61.120, contact the victim o f the offense 
or a witness to the offense if the victim or witness, or the parent or 
guardian of the victim or witness if the victim or witness is a 
minor, has informed the defendant or the defendant's counsel in 
writing or in person that the victim or witness does not wish to be 
contacted by the defense; a victim or witness who has not informed 
the defendant or the defendant's counsel in writing or in person that
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the victim does not wish to be contacted by the defense is entitled to 
rights as provided in AS 12.61.120;

(2) obtain a statement from the victim o f  the offense or a witness to 
the offense, unless,

(A) if  the statement is taken as a recording, the recording is taken in 
compliance with AS 12.61.120_; or

(B) if  the statement is not taken as a recording, w ritten  
au thorization  is first obtained from  the victim  o r witness, o r 
from  the p a ren t or g u ard ian  of the victim  o r w itness if  the victim 
o r witness is a m inor; the written authorization must state that the 
victim or witness is aware that there is no legal requirement that the 
victim or witness talk to the defense; a victim or witness making a 
statement under this subparagraph remains entitled to rights as 
provided in AS 12.61.120.

(b) A defendant who is the parent or guardian o f  a minor victim or 
witness may not provide the authorization required under (a) of the 
section. [Emphasis added].

In sum, where a victim or witness is a minor and wishes to have no contact 
with the defense, the parent or guardian o f that individual must inform the defense 
agent in writing or in person that the victim does not wish to be contacted by the 
defense. Wliere a victim or witness is a minor, and a statement is taken but not 
recorded, written authorization must first be obtained from the parent or guardian 
o f  the victim or witness. However, pursuant to AS 12.61.120, if  the statement is 
recorded as it was here, the victim or witness may waive his or her rights not to 
speak with defense representatives and no consent or authorization from the 
parent or guardian is required. This inconsistency leaves juvenile victims 
vulnerable to exploitation by the defense in the same way that B.A. was 
manipulated. It is well known that the best form o f  impeachment is found in the 
prior recorded statements o f witnesses. Consequently, many contacts with minor 
victims are recorded such as occurred in this case and unless AS 12.61.120(d) is 
amended such abuses will continue.

This problem can be cured by adding the simple phrase “or the parent or 
guardian of the victim or witness if  the victim or witness is a minor” to AS 
12.61.120(d) as the legislature has already done in AS 12.61.120. Such a technical 
amendment will mean that many future child victims may be spared the trauma
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and exploitation suffered by She has been deeply hurt by the rape and the 
subsequent events. Thanks to this loophole, I expect it can only get worse for her. 
But in the long run, it would materially advance her healing, and would be a great 
comfort to her family, to know that no future victims will be similarly misled and 
taken advantage of.

She and hei parents have sought assistance from the OVR, and we in turn 
now seek your support for the proposed change to AS 12.61.125 that will bring it 
in line with the intent and spirit o f  the chapter. For your convenience I have 
attached a proposed amendment.

Respectfully,

lephen E. Branchflower, Director 
laska Office O f Victim s’ Rights

Cc: Representative Dahlstrom 
Rex Shattuck

Representative Samuels 
Sara Nielson

Representative Stoltze 
Kelly Huber

Vanessa Tondini
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Trial court did not crT in denying defense motion to admit 
video deposition of expert witness where defendant failed to 
demonstrate either that the witness was beyond the jurisdiction 
0f ihc court or that due diligence was exercised in attempting to 
. ccure her appearance. Dunbar v. State, Op. No. 347, 677 P2d 
1275 (AlaskaApp. 1984).

In sexual abuse ease, trial court did not abuse its discretion 
jn refusing to allow defendant to depose his sons, who had 
given statements to the police and testified before the grand 
jury, but 001 w'sh t0 bc interviewed further, where on 
appeal the defense did not argue surprise at the children's trial 
testimony but instead argueu, 1 without further amplification, 
that the denial of discovery impaired its ability to adequately 
prepare for trial. State v. Covington, Op. No. 557, 711 P2d 
1183 (AlaskaApp. 1985).

Trial court erred in denying motion by purchasers of land to 
amend their complaint for breach of contract to include request 
for damages; purchasers’ previous attempt to amend complaint 
which was unsuccessful because trial court had erroneously 
ruled that contract claim was barTed by statute of limitations, 
could not be characterized as repeated failure to cure 
deficiencies. Bauman v. Day, Op. No. 4853, 942 P2d 1130 
(Alaska 1997).

Where defendant's attorney sought to question foster 
families caring for abused animals, unless and until the court 
ordered a deposition and the foster families were properly 
subpoenaed to attend that deposition, the families were under 
no legal obligation to respond to the attorney's questionnaire; 
thus, the defense attorney was not entitled to a writ of 
assistance to have the police intimidate the families to answer 
her questionaires. Mahan v. Stale, Op. No. 1812, 51 P.3d 962 
(Alaska Ct. App. 2002).

Rule 16. Discovery.
(a) Scope of Discovery. In order to provide 

adequate information for informed pleas, expedite 
trial, minimize surprise, afford opportunity for effec­
tive cross-examination, and meet the requirements of 
due process, discovery prior to trial should be as full 
and free as possible consistent with protection of 
persons, effective law enforcement, and the adver­
sary system.

(b) Disclosure to the Accused.
(1) Information within Possession or Control o f  

Prosecuting Attorney.
(A) Except as is otherwise provided as to matters 

not subject to disclosure and protective orders, the 
prosecuting attorney shall disclose the following 
information within the prosecuting attorney’s 
possession or control to defense counsel and make 
available for inspection and copying:

(i) The names and addresses o f persons known 
by the government to have knowledge o f relevant 
facts and their written or recorded statements or 
summaries o f statements;

(ii) Any written or recorded statements and 
summaries o f statements and the substance of any 
oral statements made by the accused;

(iii) Any written or recorded statements and 
summaries o f statements and the substance o f any 
oral statements made by a co-defendant;

(iv) Any books, papers, documents, photographs 
or tangible objects, which the prosecuting attorney 
intends to use in the hearing or trial or which were 
obtained from or belong to the accused; and

(v) Any record o f prior criminal convictions of 
the defendant and of persons whom the prosecuting 
attorney intends to call as witnesses at the hearing or 
trial.

(B) Expert Witnesses. Unless a different date is 
set by the court, as soon as known and no later than 
45 days prior to trial, the prosecutor shall inform the 
defendant o f the names and addresses o f any expert 
witnesses performing work in connection with the 
case or whom the prosecutor is likely to call at trial. 
The prosecutor shall also make available for inspec­
tion and copying any reports or written statements o f 
these experts. With respect to each expert whom the 
prosecution is likely to call at trial, the prosecutor 
shall also furnish to the defendant a curriculum vitae 
and a written description o f the substance o f  the 
proposed testimony o f the expert, the expert’s opin­
ion, and the underlying basis o f that opinion. Failure 
to provide timely disclosure under this rule shall 
entitle the defendant to a continuance. If the court 
finds that a continuance is not an adequate remedy 
under the circumstances o f the case, the court may 
impose other sanctions, including prohibiting the 
prosecutor from calling the expert at trial or de­
claring a mistrial.

(2) Information Provided by Informant — Elec­
tronic Surveillance. The prosecuting attorneys shall 
inform defense counsel:

(i) o f any relevant material or information 
relating to the guilt or innocence o f the defendant 
which has been provided by an informant, and

(ii) of any electronic surveillance, including 
wiretapping, of

(aa) conversations to which the accused or the 
accused’s attorney was a party,

(bb) premises of the accused or the accused’s 
attorney.

(3) Information Tending to Negate Guilt or 
Reduce Punishment. The prosecuting attorney shall 
disclose to defense counsel any material or informa­
tion within the prosecuting attorney’s possession or
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control which tends to negate the guilt o f the accused 
as to the offense or would tend to reduce the 
accused’s punishment therefor.

(4) Information Within Possession or Control o f  
Other Members o f  Prosecuting Attorney's Staff. The 
prosecuting attorney's obligations extend to material 
and information in the possession or control o f

(i) members' o f the prosecuting attorney’s staff 
and

(ii) any others who have participated in the 
investigation or evaluation o f the case and who either 
regularly report or with reference to the particular 
case have reported to the prosecuting attorney’s 
office.

(5) Availability o f  Information to Defense Coun­
se l Whenever defense counsel designates and re­
quests production o f material or information which is 
not in the possession or control o f the prosecuting 
attorney but would be discoverable if in the posses­
sion or control o f the prosecuting attorney, the court 
shall issue suitable subpoenas or orders to cause such 
material to be made available to defense counsel.

(6) Information Regarding Searches and Seizures 
— Statements From the Accused — Relationship o f  
Witnesses to Prosecuting Attorney. Except as other­
wise provided the prosecuting attorney shall, upon 
request o f defense counsel, disclose and permit 
inspection, testing, copying and photographing of 
any relevant material and infomiation regarding:

(i) Specified searches and seizures;
(ii) The acquisition o f specified statements from 

the accused; and
(iii) The relationship, if any, o f specified witness­

es to the prosecuting authority.
(7) Other Information. Upon a reasonable 

request showing materiality to the preparation of the 
defense, the court in its discretion may require 
disclosure to defense counsel of relevant material and 
information not covered by subsections (b) (1), (b)
(2), (b)(3), and (b)(6).

(8) Legal Research and Records o f Prosecuting 
Attorney. Disclosure shall not be required o f legal 
research or o f records, correspondence, reports or 
memoranda to the extent that they contain the opin­
ions, theories or conclusions o f the prosecuting 
attorney or members ui the prosecuting attorney’s 
legal staff,

(c) Disclosure to the Prosecuting Attorney.
(1) Non-Testimonial Identification Procedures — 

Authority. Upon application of the prosecuting

attorney, the court by order may direct any person to 
participate in one or more o f the procedures specified 
in subsection (c) (2) o f this rule if  affidavit or 
testimony shows probable cause to believe that:

(1) An offense has been committed by one of 
several persons comprising a narrow focal group that 
includes the subject person;

(ii) The evidence sought may be of material aid 
in identifying who committed the offense; and

(iii) The evidence sought cannot practicably be 
obtained from other sources.

(2) Non-Testimonial Identification Procedures — 
Scope. An order issued under subsection (c) (1) of 
this rule may direct the person to do or submit to any 
and all of the following:

(i) Appear in a line-up;
(ii) Speak words, phrases or sentences relevant to 

the case for identification by witnesses;
(iii) Be fingerprinted;
(iv) Pose for photographs not involving reenact­

ment of a scene;
(v) Try on articles o f clothing;
(vi) Permit the taking o f specimens o f material 

under the person’s fingernails;
(vii) Permit the taking o f  samples o f blood, hair 

and other materials of the person’s body which 
involve no unreasonable intrusion thereof;

(viii) Provide specimens o f  the person’s handwrit­
ing;

(ix) Submit to a reasonable physical or medical 
inspection of the person’s bocty.

(3) Right to Counsel. When issuing an order 
under subsection (c) (1) o f this rule, the court shall 
also order that the person be represented by counsel 
or waive the right to be represented by counsel 
before being required to appear in a lineup, give a 
specimen o f handwriting, or speak for identification 
by witnesses to an offense.

(4) Expert Witnesses. Unless a different date is 
set by the court, no later than 30 days prior to trial, 
the defendant shall inform the prosecutor o f the 
names and addresses o f any expert witnesses the 
defendant is likely to call at trial. The defendant shall 
also make available for inspection and copying any 
reports or written statements of these experts. For 
each such expert witness, the defendant shall also 
furnish to the prosecutor a curriculum vitae and a 
written description of the substance o f the proposed
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testimony of the expert, the expert’s opinion, and tho 
underlying basis o f that opinion. Failure to provide 
timely disclosure under this rule shall entitle the 
prosecutor to a continuance. If  the court finds that a 
continuance is not an adequate remedy und;r the 
circumstances o f the case, the court may impose 
other sanctions, including prohibiting the defendant 
from calling the expert at trial. Information obtained 
by the prosecutor under this rule may be used only 
for cross-examination or rebuttal o f defense testimo­
ny.

(5) Notice o f  Defenses. Unless a different date is 
set by the court, no later than 10 days prior to trial, 
the defendant shall inform the prosecutor of the 
defendant’s intention to rely upon a defense o f alibi, 
justification, duress, entrapment, or other statutory or 
affirmative defense. Failure to provide timely notice 
under this rule shall entitle the prosecutor to a contin­
uance. If the court finds that a continuance is not an 
adequate remedy under the circumstances o f the 
case, the court may impose other sanctions, including 
prohibiting the defendant from asserting the 
designated defense. The defendant shall give notice 
of an insanity defense or a defense o f diminished 
capacity due to mental disease or defect in 
compliance with AS 12.47.

(6) Physical Evidence. If  defense counsel or 
defense counsel’s agent acquires physical evidence 
of the offense, defense counsel must immediately 
notify the prosecutor and must make arrangements to 
turn over the evidence to the prosecutor within a 
reasonable time. Differences concerning what 
amount of time is “reasonable” shall be resolved by 
the court. Defense counsel must not test or substan­
tively alter the evidence, unless defense counsel has 
first notified the prosecutor and given the prosecutor 
a reasonable opportunity to seek court action. De­
fense counsel must reveal all information concerning 
the manner in which the evidence was obtained and 
handled unless that information is privileged. When 
physical evidence is disclosed Dy the defense, the 
prosecutor cannot reveal to the jury that the evidence 
was obtained from the defense.

(d) Regulation of Discovery.
(1) Advice to Refrain From Discussing Case. 

Except as is otherwise provided as to matters not 
subject to disclosure and protective orders, neither 
counsel for the parties nor other prosecution or 
defense personnel shall advise persons (except the 
accused) having relevant material or information to 
refrain from discussing the case with opposing 
counsel or showing opposing counsel any relevant

material, nor shall they otherwise impede opposing 
counsel’s investigation of the case.

(2) Additional or Newly Discovered Information. 
If, subsequent to compliance with these rules or 
orders issued pursuant thereto, a party discovers 
additional material or information which is subject to 
disclosure, that party shall promptly notify the other 
party or the other party’s counsel of its existence. If 
the additional material or information is discovered 
during trial, the court shall also be notified.

(3) Materials to Remain in Exclusive Custody o f  
Attorney.

(A) Materials furnished to an attorney pursuant to 
these rules shall remain in the attorney’s exclusive 
custody, shall be used only for the purposes o f 
conducting the case, and shall be subject to other 
terms and conditions that the court may provide if the 
information is

(i) a criminal history record o f a victim or 
witness;

(ii) a medical, psychiatric, psychological, or 
counseling record of a victim or witness;

(iii) an adoption record;
(iv) a record that is confidential under AS 

47.12.300 or a similar law in another jurisdiction;
(v) a report o f a presentence investigation of a 

victim or witness prepared pursuant to Criminal Rule 
32 or a similar law in another jurisdiction;

(vi) a record of the Department o f Corrections 
other than incident report relating to the crime with 
which the defendant is charged; or

(vii) any other record that the court orders be 
kept in the exclusive custody o f the attorney.

(B) An attorney shall not disclose to a defendant 
the residence or business address or telephone 
number o f a victim or witness, obtained from infor­
mation provided under this rule, even if the defen­
dant is acting as co-counsel. If the address and 
telephone numbers o f all victims and witnesses have 
been obliterated, materials that had contained the 
address or telephone number of a victim or witness 
may be provided to a defendant proceeding without 
counsel only as allowed by AS 12.61.120.

(C) Notwithstanding a defendant’s status as co­
counsel, materials covered by subsection (d)(3)(A) 
shall rem ar in the exclusive custody of the 
defendant’s attorney.

(D) If a defendant is proceeding without counsel, 
materials covered by subsection (d)(3)(A) may be 
provided to the defendant. If materials are provided
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to an unrepresented defendant under this paragraph, 
the court shall order that the materials remain in the 
defendant’s exclusive custody, be used only for 
purposes o f conducting the case, and be subject to 
other terms, conditions, and restrictions that the court 
may provide. The court shall also inform the defen­
dant that violation o f an order issued under this 
paragraph is punishable as a contempt o f court.

(4) Restriction or Deferral o f  Disclosure o f  
Information. Upon a showing of cause, the court may 
at any time order that specified disclosure be restrict­
ed or deferred, or make such other order as is appro­
priate, provided that all material and information to 
which a party is entitled shall be disclosed in time to 
permit the party’s counsel to make beneficial use 
thereof.

(5) Material Partially Discoverable. When some 
parts o f certain material are discoverable under these 
rules, and other parts are not discoverable, as much 
o f the material shall be disclosed as is consistent with 
this rule. Excision o f certain material and disclosure 
o f  the balance shall be preferred to withholding o f 
the whole. Material excised pursuant to court order 
shall be sealed and f eserved in the records of the 
court, and shall be made available to the court o f 
appeals and the supreme court in the event of an 
appeal.

(6) Denial or Regulation o f  Disclosure — 
Disclosure to Court in Camera — Record o f  Pro­
ceedings. Upon request o f any party, the court may 
permit:

(i) any showing of cause for denial or regulation 
o f disclosure, or

(ii) any portion of any showing of cause for 
denial or regulation of disclosure
to be made to the court in camera ex parte. A record 
shall be made o f such proceedings. If  the court enters 
an order granting relief following such a showing, 
the entire record of the proceedings shall be sealed 
and preserved in the records o f  the court, to be made 
available to the court of appeals and the supreme 
court in the event o f an appeal.

(e) Sanctions.
(1) Failure to Comply with Discovery Rule or 

Order. If at any time during the course of the pro­
ceedings it is brought to the attention o f the court that 
a party has failed to comply with an applicable 
discovery rule or an order issued pursuant thereto, 
the court shall order such party to permit the discov­
ery of material and information not previously

disclosed or enter such other order as it deems ju 
under the circumstances.

(2) Willful Violations. Willful violation I 
counsel o f an applicable discovery rule or an ord 
issued pursuant thereto may subject counsel to appr 
priate sanctions by the court.

(f) Omnibus Hearing.
(1) Time fo r  Hearing — When Set. If  the defenda 

is charged with a felony, the court shall set a time f 
an omnibus hearing when a plea o f not guilty 
entered. The omnibus hearing shall be scheduled f 
a time when the briefing o f pretrial motions shou 
be complete.

The omnibus hearing may be cancelled by t 
court only upon the stipulation o f counsel that the 
are no motions which require hearing and tl 
discovery is complete. Counsel shall also provide t 
information outlined in section (f)(2)(D).

The court may set an omnibus hearing in 
misdemeanor case.

(2) Duties o f  Trial Court at Hearing. At I 
omnibus hearing the court shall:

(A) ensure that discovery under this rule 
complete;

(B) rule on any pending motions which are ri 
for decision;

(C) schedule any necessary evidentiary hearin 
and

(D) obtain case management information fn 
the parties, including the expected length of trial, 
likelihood of trial, and any anticipated schedul 
difficulties.
(Adopted by SCO 4 October 4, 1959; amended 
SCO 157 effective February 15, 1973; by SCO i 
effective July 15, 1975; by SCO 212 effective J 
15, 1975; by SCO 329 effective January 1, 1979; 
SCO 331 effective January 1, 1979; by SCO’s ( 
and 641 effective September 15, 1985; by SCO 1( 
effective July 15, 1992; by SCO 1092 effective J 
15, 1992; by SCO 1126 effective July 15, 1993; 
SCO 1153 effective July 15, 1994; by SCO 1 
effective July 15, 1995; by SCO 1269 and V. 
effective July 15, 1997; and by SCO 1444 effect 
October 15,2001)
Note: AS 12.61.120, added by ch. 57, § 13, S 
1991, amended Criminal Rule 16 by restrict 
discovery available to criminal defendants.
Note: Criminal Rule 16 was repealed and reenai 
by chapter 95 SLA 1996. In State v. Summcrvi
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926 P.2d 465 (Alaska App. 1996), the Alaska Court 
of Appeals found that the legislature’s version o f the 
rule was unconstitutional. This decision was affirmed 
by the Alaska Supreme Court in State v. 
Summerville, 948 P,2d 469 (Alaska 1997). Thus, the 
pre-existing version of the rule remains in effect. 

Annotations
Cases

|. General
II. Disclosure to Accused
III. Disclosure to Prosecution

I. In General
This rule affords limited discovery in criminal cases. 

Martinez v. State, Op. No. 389,423 P2d 700 (Alaska 1967).
Where a defendant’s substantive rights arc not affoctcd by 

[he introduction into evidence of a reference to physical 
evidence which had been negligently destroyed by the police, 
the admission of the testimony is not “plain error.” Torres v. 
State, Op. No. 1017, 519 P2d 788 (Alaska 1974).

Existence of this rule gives notice to state that evidence 
might be the object of discovery and should be preserved. 
Lauderdale v. State, Op. No. 1254, 548 P2d 376 (Alaska 
1976).

This rule is designed to further discovery in order to 
eliminate jockeying for tactical advantage and trial by surprise. 
Des Jardins v. State, Op. No. 1245, 551 P2d 181 (Alaska 
1976).

Where there is a violation of this rule not of constitutional 
dimensions the "harmless erTor” test will be applied. Des 
Jardins v. State, Op. No. 1245, 551 P2d 181 (Alaska 1976).

Even where violations of this rule did not prejudice 
defendant, matter would be remanded to trial court for hearing 
on sanctions that might be imposed on prosecutor under Rule 
I6(e)t,2). Des Jardins v. Stale, Op. No. 1245, 551 P2d 181 
(Alaska 1976).

Expansion of discovery beyond provisions contained in 
court rules is most appropriately done through amendment of 
existing rules after thorough study. Ituchanan v. State, Op. No. 
1316, 561 P2d 1197 (Alaska 1977).

Paragraph (d) of this rule, does not justify conducting an ex 
pane in camera hearing to consider evidence in conjunction 
with a bail reduction proceeding. Carman v. State, Op. No. 
1428, 564 P2d 361 (Alaska 1977).

Order denying motion for discovery is a final order and may 
be appealed even if motion is not renewed. Batson v. State, 
Op. No. 1486, 568 P2d 973 (Alaska 1977).

Failure to order discovery of relevant material was not 
reversible error where the material sought to be discovered 
would have been merely cumulative. Braham v. State, Op. 
No. 1522, 571 P2d 631 (Alaska 1977).

Superior court’s in camera examination of kidnap victim’s 
journal did not deprive defendant of "effective confrontation" 
or of access to evidence which was potentially helpful to his 
defense where that portion of journal pertaining to defendant 
was turned over to defense and where defense could reasonably 
have assumed that the remainder of the journal contained no

references to the defendant or the alleged crime. Morrell v. 
State, Op. No. 1577,575 P2d 1200 (Alaska 1978).

Where confession of co-defendant was disclosed by 
prosecution for the first time after the trial began, but out of the 
presence of the jury, the trial court acted properly in denying a 
motion by the other defendants for a mistrial, in granting a 
continuance, and in refusing to allow the prosecution to use the 
confession at trial. Hawley v. State, Op. No. 2137, 614 P2d 
1349 (Alaska 1980).

The remedy of exclusion of significant evidence for a 
violation of the discovery rules should be imposed only in rare 
situations, and absent substantial prejudice to the nonoftending 
party, the appropriate remedies are the granting of continuanc­
es, imposition of monetary sanctions, or the exercise of 
contempt powers by the court. State v. Lewis, Op. No. 35, 632 
P2d 547 (AlaskaApp. 1981).

In the absence of a timely pretrial objection, hearsay 
testimony presented to and considered by a grand jury should 
be regarded on appeal as constituting admissible and fully 
competent evidence. Cassell v. Slate, Op. No. 91, 645 P2d 219 
(AlaskaApp. 1982).

Fact that indictment charged defendant with theft of ripper 
teeth but did not allege a specific theory of theft did not deny 
defendant due process since liberal discovery rules permit an 
accused to obtain adequate discovery of the state’s case and to 
get adequate notice of the state’s theory or theories of prosecu­
tion. Williams v. State, Op. No. 106, 648 P2d 603 (Alaska 
App. 1982).

Defendant’s motion to strike telephone record evidence 
based upon his constitutional right of privacy after the state had 
already introduced much of the evidence was properly denied 
on the ground that defendant had waived the objection by not 
making the motion at the omnibus hearing prior to trial. 
Hohniun v. State, Op. No. 290, 669 P2d 1316 (Alaska App. 
1983).

Motion to dismiss grand jury indictment on the ground that 
improper information was presented to the grand jury was 
properly denied as untimely, since the motion was not raised 
until during or after jury selection, and because the other 
evidence presented was so strong that the grand jury’s decision 
to indict was clearly not afi'ected by the allegedly improper 
information. I’ritchard v. Slate, Op. No. 319, 673 P2d 291 
(AlaskaApp. 1983).

Where motion to suppress evidence was filed late but prior 
to trial, it was abuse of discretion for the trial court to deny the 
motion as untimely where defendant was not personally 
responsible for the late filing and his attorney did not act in bad 
faith for the purpose of delay. Fox v. State, Op. No. 394, 685 
P2d 1267 (AlaskaApp. 1984).

Where charge of being a felon in possession of a firearm 
was properly joined to kidnapping and other charges, thereby 
allowing the jury to be informed of defendant’s prior felony 
conviction, which would not have been the case had the 
firearm possession charge been severed, trial judge did not 
abuse his discretion in refusing as untimely defendant’s 
severance motion made on the morning of (rial. Wortham v. 
State, Op. No. 414,689 P2d 1133 (AlaskaApp. 1984).

A party intending to rely upon a subsistence defense to 
charges of violating hunting laws must make a preliminary 
showing at a reasonable time before trial; failure to give notice 
of the defense before trial or in the manner prescribed in a
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pretrial order may, unless excused for good cause, result in the 
forfeiture of the defense. State v. Eluska, Op. No. 456, 698 
P2d 174 (AlaskaApp. 1985).

Argument that search warrants were improperly broad and 
premature was not made to trial court and would not therefore 
be considered on appeal. Stuart v. State, Op. No. 464,698 P2d 
1218 (AlaskaApp. 1985).

The broad rights to discovery granted a criminal defendant 
under the Alaska rnles will render a bill of particulars unneces­
sary in most cases. Covington v. State, Op. No. 491, 703 P2d 
436 (Alaska App. 1985).

Where the trial court permits an untimely pretrial challenge 
to the indictment and rules on the merits of that challenge, the 
challenge will not be deemed forfeited on appeal. Abruska v. 
State, Op. No. 502, 705 P2d 1261 (AlaskaApp. 1985).

An in camera examination of material submitted by the 
prosecutor must involve more than a cursory determination that 
the material is not discoverable; where there is a suggestion 
that the prosecutor has not submitted all the requested material, 
the court should inquire further. Braaten v. State, Op. No. 504, 
705 P2d 1311 (AlaskaApp. 1985).

Where defendant's discovery request was for evidence 
which the state was under obligation to provide and defendant 
did not request action of the court regarding the request and no 
court action was taken, defendant’s discovery request was not a 
discovery motion; accordingly, trial court erred in excluding 
the period during which the request was pending from the 
speedy trial computation. Miller v. State, Op. No. 511, 706 
P2d 336 (AlaskaApp. 1985).

Violation of the affirmative duty to collect and preserve 
material evidence requires reversal on appeal only where the 
defendant is denied due process as a result of the violation; due 
process is violated only if the evidence, if collected and/or 
preserved, could possibly affect the outcome. Kluntb v. State, 
Op. No. 575,712 P2d 909 (AlaskaApp. 1986).

Failure to preserve tissue samples from the area of the 
victim’s wounds did not violate defendant's due process rights 
where photographs of the wounds and the pathologist’s reports 
provided the necessary evidence. Klumb v. State, Op. No. 575, 
712 P2d 909 (AlaskaApp. 1986).

Although defendant had a right to be present at his omnibus 
hearing, his absence from the hearing was held harmless 
beyond a reasonable doubt despite his claim that attendance 
would have alerted him to the need to peremptorily challenge 
the trial judge and to affirmatively protect his speedy trial 
rights Trudeau v. State, Op. No. 581, 714 P2d 362 (Alaska 
App. 1986).

Failure to raise an objection at trial to the state's reliance on 
testimony of a sexual assault victim's physician resulted in 
forfeiture of the objection. Milburn v. State, Op. No. 800, 765 
P2d 1382 (AiaskaApp. 1988).

Defendant forfeited his argument that the prosecutor, who 
had participated in a videotaped interrogation of defendant, 
should be recused, by failing to make a motion to that effect at 
the omnibus hearing prior to trial. Kanulic v. State, Op. No. 
1070,796 P2d 844 (AlaskaApp. 1990).

This rule requires disclosure of “rebuttal” witnesses. Bostic 
v. State, Op. No. 3659, 805 P2d 344 /Alaska 1991).

Constitutional challenge to statute under which defendant is 
indicted need not be raised before trial. Gudtnundson v. State 
Op. No. 3780, 822 P2d 1328 (Alaska 1991)

Argument that this rule precludes trial judge from ordering 
defendant to submit to independent psychiatric examination 
unless defendant intends to raise insanity defense was rejected. 
Nelson v. Slate, Op. No. 1346, 874 P2d 298 (Alaska App 
1994).

Criminal discovery in federal cases differs significantly 
from discovery as prescribed by this rule. Therefore, federal 
case law is not necessttrily to be followed in construing the 
state rule. Johnson v. State, Op. No. 1390, 889 P2d 1076 
(AlaskaApp. 1995).

There is no basis for categorically exempting pre-sentence 
reports from discovery under this rule. Johnson v. State, Op. 
No. 1390, 889 P2d 1076 (AlaskaApp. 1995).

This rule permits the stale to withhold disclosure of records 
whose contents are potentially discoverable only if a two-step 
procedure has been met: first the state must make a threshold 
showing of good cause to maintain the records' confidentiality; 
second, but only if such showing is made, the trial judge musi 
review the records in camera and determine that the material 
therein is not relevant. Johnson v. State, Op. No. 1390, 885 
P2d 1076 (AlaskaApp. 1995).

Disclosure of prescnlcnce reports is expressly restricted bj 
Criminal Rule 32(d)(2). However, before a prcscntence rcpor 
of a complaining witness could be withheld from the defen­
dant, the trial court would have to determine in an in camcn 
review that the material in the report was not relevant to thi 
case at bar. Johnson v. State, Op. No. 1390, 889 P2d 107t 
(AlaskaApp. 1995).

Criminal Rule 16(c) as amended by chapter 95 of 199< 
Session Laws was unconstitutional and invalid in its entirety 
thus pre-existing version of rule remained in effect. State v 
Summerville, Op. No. 1496, 926 P2d 465 (AlaskaApp. 1996).

In trial of defendant for robbing sandwich shop of eight; 
dollars and meatball sandwich, trial court committed rcversibh 
error in denying defense motion to compel production of pain 
print of employee who handed money and sandwich bag ti 
robber, since print did not match defendant and evidence o 
third person's print on bag might have altered jury’s decision 
appellate court rejected state's argument that trial court had m 
authority to compel employee to submit to fingerprinting oi 
alternatively, that trial court's failure to exercise audtority wa 
not abuse of discretion. Fathkc v. State, Op. No. 1549, 94 
P2d 1243 (AlaskaApp. 1997).

Amendment to this rule in 1996 allowing rcciproct 
discovery was invalid, thus pre-existing version of nil 
remained in effect. State v. Summerville, Op. No. 4904, 94 
P2d 469 (Alaska 1997).

In trial of defendant charged with sexually abusing his son: 
defense motion to use defendant’s body as a demonstrative ai 
during cross-examination of prosecution witness was propcrl 
barred by trial judge unless defendant took the stand; th 
purpose of defendant's request was to demonstrate that he wa 
too obese to touch his groin as the prosecution witness tcslifie 
he did. Schumacher v. Stale, Op. No. 1697, II P3d 39 
(Alaska App. 2000).

In a criminal trial where defendant was charged wit 
prostitution for soliciting an undercover policewoman to hav
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oral sex with him, the defendant waived his entrapment claim 
by failing to raise it in a pre-trial motion. Parrott v. 
Municipality of Anchorage, 69 P.3d I (AlaskaApp. 2003).
II. Disclosure to Accused

The trial court should require the state to produce for in 
camera examination police reports of oral statements made to 
ihcm by a witness called by the state who has testified, as well 
as any reports or summaries that may exist of pretrial state­
ments made by such witness, when demand is made by the 
defendant. Mahle v. State, Op. No. 84, 371 P2d 21 (Alaska 
1962).

The prosecution has an affirmative duty to disclose to an 
accused any information within its control which tends to 
negate the defendant’s guilt. Scott v. State, Op. No. 1004, 519 
P2d 774 (Alaska 1974).

Generally, rebuttal witnesses do not come within the 
requirement that the prosecution furnish a list of witnesses to 
the defense, so long as the rebuttal is true rebuttal and not an 
attempt to present the state’s casc-in-cliicf in the rebuttal. 
McCurry v. State, Op. No. 1173, 538 P2d 100 (Alaska 1975).

Where the state produces a rebuttal witness whose name has 
not been included on witness list, the court is bound on motion 
to grant a continuance to allow the defense to investigate the 
witness’ background. McCurry v. State, Op. No. 1173, 538 
P2d 100 (Alaska 1975).

District court properly exercised discretion in requiring 
production of ampules used in breathalyzer test. Lauderdale v. 
Slate, Op. No. 1254, 548 P2d 376 (Alaska 1976).

Where failure to disclose oral statements of defendant was 
harmless and introduction of statement was not objected to by 
defense, conviction would not be reversed nor would hearing 
be had on sanctions under Rule 16(e)(2). Kristich v. State, Op. 
No. 1264, 550 P2d 796 (Alaska 1976).

This rule imposes a duty on the prosecutor to disclose the 
information listed in subsection (b) and other information as 
the court may order. Des Jardins v. State, Op. No. 1245, 551 
P2d 181 (Alaska 1976).

Prosecutor has an obligation to disclose evidence which 
tends to negate guilt, mitigate the degree of the offense or 
reduce punishment. Des Jardins v. State, Op. No. 1245, 551 
P2d 181 (Alaska 1976).

Witness testifying in rebuttal need •'t be placed on 
prosecution’s witness list. Des Jardins v. aiate, Op. No. 1245, 
551 P2d 181 (Alaska 1976).

When prosecution fails to disclose evidence it is required to 
provide until just before it plans to use it, trial court should 
grant a continuance to allow defense adequate time to prepare. 
Des Jardins v. State, Op. No. 1245, 551 P2d 181 (Alaska 
1976).

Prosecutor is obliged to use diligent good faith efforts to 
make discoverable material available to defense counsel. Des 
Jardins v. State, Op. No. 1245,55! P2d 181 (Alaska 1976).

Where defense counsel was not furnished discoverable 
police reports until six days before testimony was taken, but 
after proceedings had commenced, defense was not entitled to 
dismissal. Scharver v. State, Op. No. 1397, 561 P2d 300 
(Alaska 1977).

This rule requires only disclosure of information in 
prosecution’s possession. State v. Clark, Op. No. 1497, 568 
P2d 406 (Alaska 1977).

Expense logs showing amounts of money and gifts given to 
defendants by undercover officers were relevant to defense of 
entrapment and denial of discovery was improper. Batson v. 
State, Op. No. 1486. 568 P2d 973 (Alaska 1977).

If material of which discovery is sought is relevant to 
defense, it must be disclosed even if disclosure would be 
inconsistent with law enforcement or protection of persons, 
unless prosecution is abandoned. Braham v. State, Op. No. 
1522, 571 P2d 631 (Alaska 1977).

If claim that disclosure of material sought to be discovered 
would be inconsistent with law enforcement or protection of 
persons fails, material must be disclosed to defense counsel and 
issue of relevance decided in adversary context. Braham v. 
State, Op. No. 1522, 571 P2d 631 (Alaska 1977).

Defense motion to prevent essential prosecution witness 
from testifying because of prosecution’s failure to comply with 
court order to turn the witness' personal file over to defense 
was properly denied in the absence of a showing of prejudice 
to defendant of such a nature as likely to have a substantial 
effect on the outcome of the case, since failure of counsel to 
comply with discovery order should not be utilized as a basis 
for ultimate disposition of litigation. Johnson v. Stale, Op. No. 
1596, 577 P2d 230 (Alaska 1978).

State’s failure to preserve and produce the position and 
direction of fingerprints found on lamp at scene of crime did 
not violate Criminal Rule 16(b)(7) where the materiality of the 
evidence was marginal at best and there was no hint or sugges­
tion of bad faith on the government’s pari. White v. Slate, Op. 
No. 1605, 577 P2d 1056 (Alaska 1978).

Trial court did not err in not dismissing the charge when the 
state failed to provide immediate discovery, since substantial 
rights of defendant were not impinacd. Christie v. State, Op. 
No. 1644. 580 P2d 310 (Alaska 1978).

failure of prosecution to disclose po'ice report which 
contained information used on cross-examination by prosecu­
tion to impeach detendant’s alibi witnesses clearly contravened 
the policies which underlie Criminal Rule 16. Stevens v. State, 
Op. No. 1658, 582 P2d 621 (Alaska 1978).

Failure of prosecution to disclose police report which it used 
on cross-examination constituted prejudicial error since it 
could not fairly be said that the error did not appreciably affect 
the jury's verdict. Stevens v. State, Op. No. 1658, 582 P2d 621 
(Alaska 1978).

If a rebuttal witness is a person known by the prosecution to 
have knowledge of relevant facts, then his name, address and 
any statement he has given must be disclosed to defense 
counsel. Uowc v. Slate, Op. No. 1780, 589 P2d 421 (Alaska 
1979).

Non-disclosure of the names of rebuttal witnesses whose 
knowledge is reasonably not thought to be germane to the case, 
until a position taken by the defense during trial makes it so, is 
justified. Howe v. State, Op. No. 1780, 589 P2d 421 (Alaska 
1979)

The state’s failure to preserve and make available to the 
defendant the physical items from which fingerprint evidence 
was taken did not violate the defendant’s statutory right of
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discovery. Wyrick v. Slate, Op. No. 1790, 590 P2d -46 (Alaska 
1979).

Where prosecution failed to produce documents pursuant to 
request for discovery, but violation was in good faith, and 
where defendant did not request a continuance, it was not error 
to admit documents. Williams v. State, Op. No. 1939, 600 P2d 
741 (Alaska 1979).

Slate had a responsibility to disclose to defense the fact that 
reward for witness existed, that stale’s witness had been told 
early on that lie'was potential recipient, that witness had 
requested money when he first approached the police, and the 
fact that witness was paid money after he gave the initial 
statement. Carman v. State, Op No. 1994 , 604 P2d 1076 
(Alaska 1979).

Pre-trial request for a psychiatric report to which the state 
had access concerning the state's key witness was properly 
denied where the report would not have contributed in a 
meaningful way to a more effective cross-examination of the 
witness. Gunnerud v. State, Op. No. 2091, 611 P2d 69 
(Alaska 1980).

Prosecution's failure to disclose oral statement of defendant 
which destroyed defense theory did not require new trial where 
the theory was not reasonably credible. Hampton v. State, Op. 
No. 2283, 623 P2d 3 18 (Alaska 1981).

Where, on the morning of trial, the prosecutor presented 
defendant’s attorney for the first time with a newly discovered 
police report containing the name and address of an apparent 
witness to the alleged crime, it was error for the court to deny a 
defense motion for continuance, but the error was harmless. 
Russell v. Municipality of Anchorage, Op. No. 14, 626 P2d 
586 (AlaskaApp. 1981).

The imposition of sanctions for (he state's failure to make 
evidentiary material available to the defendant depends upon 
the degree of culpability as to the state weighed against the 
prejudice to the defendant. Putnam v. State, Op. No. 2251, 
629 P2d 35 (Alaska 1981).

A tape which the prosecution inadvertently failed to disclose 
to the defendant prior to trial is admissible if the defendant 
docs not sufTcr substantial prejudice from its admission. Fields 
v. State, Op. No. 2360, 629 P2d 46 (Alaska 1981).

Destruction of taped evidence which should be preserved 
under this rule does not deny defendant due process when the 
evidence merely would have been cumulative of other evidence 
on trial. Williams v. State, Op. No. 2366, 629 P2d 54 (Alaska 
1981).

Trial court’s failure to insure that prosecution witness, rather 
than the slate, opposed disclosure of the witness’ medical and 
psychiatric records was error, but the error was harmless where 
there was nothing in those records hearing on her credibility 
and competency that was not cumulative to her trial testimony 
and where those records were not inconsistent with her 
testimony. Spencer v. State, Op. No. 80,642 P2d 1371 (Alaska 
App. 1982).

Failure of defendant at his first trial to request disclosure of 
evidence taken from the victim, which evidence was destroyed 
after the trial, waived any right lie may have had to the 
evidence at his second trial on die same charge, reversal of his 
first conviction not having revived discovery rights which Imd 
already lapsed; consequently, the prosecution had no duty to 
preserve the evidence in question unless it was so clearly

exculpatory that the prosecutor was obligated to preserve 
absent a request. Carman v. State, Op. No. 206, 658 P2d 13 
(AlaskaApp. 1983).

Where defendant was charged with obtaining or attcmptin 
to obtain money by deception from an elderly male friend, tri; 
court’s order that the State disclose all financial records upo 
which it intended to rely, rather than ordering production of a 
bank records of the victim from May 1980 through March 198 
as requested by defendant, was proper. Linne v. State, Op. Ni 
324, 674 P2d 1345 (AlaskaApp. 1983).

Although trial court should have allowed discovery of 
police report concerning rape victim’s activities during tl 
period the defendant claimed lie met her, the error was ham 
less, since the police report itself did not contain any cxculp 
tory material, nor was there any reason to believe that any oth 
statements taken by the police in connection with the repo 
disclosed exculpatory information. Braaten v. State, Op. N 
504,705 P2d 1311 (AlaskaApp. 1985).

Although the prosecution should have given drunk drivii 
defendant pretrial notice of its intent to call an expert witne 
to testify concerning an analysis of defendant's blood takt 
following his arrest, it was not an abuse of discretion for tri 
court to pennit the witness to testify. Russell v. Municipal! 
of Anchorage, Op. No. 514, 706 P2d 687 (Alaska App. 1985)

Trial court's decision not to compel disclosure of inform 
tion relating to the case obtained by police through calls to tl 
“crime stoppers" program, a program which solicits inform 
tion from the public concerning crimes under investigation, d 
not substantially impair the fairness of defendant's trial, 
otherwise impermissibly infringe upon his constitutional 
protected trial rights. Balcntinc v. State, Op. No. 538, 707 P 
922 (Alaska App. 1985).

Assuming without deciding that the Slate had a duty 
preserve police dispatch tape, the Stale met its burden 
establishing that the destruction of die tape was done in go 
faith and that the defendant was not prejudiced by the dcstn 
tion, thus trial courl did not abuse its discretion in refusing 
sanction die State by dismissing the indictment against defc 
dant. Ahdulbaqui v. State, Op. No. 659, 728 P2d 1211 (Alas 
App. 1986).

Failure of the prosecution to provide appropriate pretr 
discovery did not require preclusion of disputed testimo 
since the continuance offered by the trial court would ha 
cured any prejudice stemming from the discovery violatic 
however, the lack of prejudice was purely fortuitous; in full 
cases appella'e courts will continue to scrutinize prosecutor 
conduct in this area, and will not hesitate to reverse where 
appears that the defendant has been prejudiced by such aclii 
Bostic v. Slate, Op. No 932. 772 P2d 1089 (Alaska A| 
1989).

Where defendant made no showing that he was significan 
disadvantaged by the introduction without prior notice 
testimony regarding a statement he made to the police, the ti 
court’s offer of a continuance was the proper remedy fo r' 
violation of this rule. Lnnglcy v. State, Op. No. 940, 776 F 
339 (AlaskaApp. 1989).

Where prosecution violates this rule by not disclosing 
defense counsel a witness it intends to call, the prosecution I 
the burden of showing that the defendant has not been prc 
diced in the manner he specifically claims; if this burden is 
met in regard to a violation of this rule which surfaces dur
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trial, and the prosecution deems the evidence too important to 
proceed without it, the proper remedy is a mistrial rather than a 
continuance. Bostic v. State, Op. No. 3659, 805 P2d 344 
(Alaska 1991).

A prosecutor should disclose to the defense, upon request, 
criminal records of jurors, at least in cases where the prosecu­
tion intends to rely on them. Tagala v. State, Op. No. 1134, 
812 P2d 604 (AlaskaApp. 1991).

In drug case where an issue was whether the police investi­
gation was the product of an illegal search by police infor­
mants, and the state asserted its privilege not to identify the 
informants, upon which the judge conducted an in camera 
hearing in which he questioned the informants using questions 
submitted by the defendant and the state and concluded that the 
identity of informants did not have to be revealed, the defen­
dant was entitled to see the transcript of the in camera hearing 
with all information deleted that might identify the informants. 
Peterson v. State, Op. No. 1139, 813 P2d 685 (AlaskaApp. 
1991).

In prosecution of defendant for burglary, prosecutor was not 
required to disclose unrecorded oral statement of witness made 
during pre-trial preparation shortly before trial that hammer 
and putty knife found on defendant came from burglarized 
building. Sivertsen v. Stale, Op. No. 1600, 963 P2d 1069 
(AlaskaApp. 1998).
III. Disclosure to Prosecution

The mere fact that a court orders an accused to submit 
pretrial information which is not specifically included in this 
rule docs not establish that the court has abused its discretion. 
Scott v. State, Op, No. 1004, 519 P2d 774 (Alaska 1974).

An order requiring an accused to produce information not 
expressly provided for in these rules for criminal procedure 
does not constitute an improper promulgation of a new rule of 
criminal procedure. Scott v. State, Op. No. 1004, 519 P2d 774 
(Alaska 1974).

The privilege against compelled self-incrimination under 
the Alaska Constitution prohibits extensive pretrial prosecutori­
al discovery in criminal proceedings. Scott v. State, Op. No.
1004, 519 P2d 774 (Alaska 1974).

The fundamental right not to incriminate one’s self applies 
at every stage of a criminal inquiry or proceedings regardless 
of any judge-made exclusionary or evidentiary rules. Scott v. 
Slate, Op. No. 1004, 519 P2d 774 (Alaska 1974).

A pretrial order requiring an accused to disclose the names 
and addresses of witnesses, to produce for inspection and 
copying all written or recorded statements of prospective 
defense or government witnesses which the accused possesses, 
and to produce advance notice of the alibi defense together 
with information indicating any place or places he claims to 
have been, violates the accused’s privilege against sclf-incrimi- 
nation under the slate Constitution. Scott v. State, Op. No. 
1004. 519 P2d 774 (Alaska 1974).

A pretrial discovery order requiring an accused to fumish 
notice of the alibi defense docs not violate an accused’s 
privilege against sclf-incrimination under the state Constitu­
tion. Scull v. State, Op. No. 1004, 519 P2d 774 (Alaska 1974).

Where there was no indication that defendant ever intended 
to use the report of a firearms expert at trial, it was error for the 
court to compel its disclosure to the state. Gipson v. State, Op 
No. 2066, 609 P2d 1038 (Alaska 1980).

Criminal Rule 16(c)(1) has no relevance when a person 
whose fingerprints are sought consents to give them. Hcnrv v. 
State, Op. No. 2188, 621 P2d I (Alaska 1980).

This rule, as it pertains to obtaining identification evidence 
such as fingerprints, does not apply to persons lawfully in 
custody. Liston v. State, Op. No. 219, 658 P2d 1346 (Alaska 
App. 1983).

Trial court did not err in failing to suppress evidence of 
palm print taken from defendant without a warrant while 
defendant was lawfully in custody. Liston v. State, Op. No. 
219, 658 P2d 1346 (AlaskaApp. 1983).

In a criminal trial where defendant was charged with 
prostitution for soliciting an undercover policewoman to have 
oral sex with him, the defendant waived his entrapment claim 
by failing to raise it in a pre-trial motion. Parrott v. 
Municipality of Anchorage, 69 P.3d 1 (AlaskaApp. 2003).

R ule 17. Subpoena.
(a) For Attendance of Witnesses —  Form — 

Issuance.
(1) Subpoenas shall be issued by Ihe clerk under 

the seal of the court, and shall be signed and sealed 
but otherwise in blank. The party requesting a sub­
poena shall fill in the blanks before the subpoena is 
served.

(2) A subpoena shall
(i) state the name of the court and the title, if 

any, of the proceeding, and
(ii) state whether the witness is to testify on 

behalf o f the state, a municipality, city or borough, 
and order any witness testifying on behalf of the 
state, a municipality, city or borough, to appear 
without the prepayment of any witness fee, and

(iii) command each person to whom the subpoena 
is directed to attend and give testimony at the time 
and place specified therein.

(3) Magistrates may issue subpoenas in any 
proceeding before them.

(b) Defendants Unable to Pay. A subpoena 
shall be issued by the clerk as provided in section (a) 
for a defendant financially unable to pay the fees of 
the witness. The determination of financial inability 
shall be made in accordance with the criteria 
provided under Rule 39 (b) o f these rules, and if the 
defendant is represented by court appointed counsel 
no further showing of financial inability shall be re­
quired. Subpoenas issued under this section (b) shall 
contain an order to appear without the prepayment o f 
any witness fee. The cost incurred by the process and 
the fees o f the witness so subpoenaed, shall be paid 
by the public agency providing representation.
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th ro u g h  X,

P l a i n t i f f s ,

v s .

STATE OF ALASKA,

D e fen d a n t.

Case No. 3AN-97 -  c i v i l

w O l ' i  
JrfclnaJ Received

' 2 3  m

Verb the Trial Oft*’''

f

c o m p l a i n t

NATURE O F T H E  C A S E

1 . T h is  i s  an a c t io n  f o r  d e c la r a to r y  r e l i e f  t o  o b ta in  

a d e c l a r a t i o n  o f  th e  u n c o n s t i t u t i o n a l i t y  o f  AS 1 2 .6 1 .1 2 0 ( c ) ( 2 ) ,  

.1 2 0 ( c ) ( 3 ) ,  .1 2 0 (d ) ,  and .125 and, c o n se q u e n tly , o f  th e  r i g h t s  and 

d u t ie s  o f  th e  p a r t i e s  w ith  r e s p e c t  to  th e  co n d u c t co v ered  by th e  

s t a t u t e .

2. A c a se  and c o n tro v e rs y  e x i s t s  among th e  p a r t i e s  

r e s p e c t in g  th e  o b l ig a t io n  o f th e  p l a i n t i f f s  to  a b id e  by th e s e  

s t a t u t e s .  P l a i n t i f f s  con tend  t h a t  th e s e  s t a t u t o r y  p ro v is io n s  

u n c o n s t i t u t i o n a l l y  i n t e r f e r e  w ith  a c r im in a l  d e fe n d a n t’s  r i g h t  to  

i n v e s t ig a t e  th e  c h a rg e s  a g a in s t  him and to  p re p a re  a d e fe n s e  to  th e  

c h a rg e s . P l a i n t i f f s  a ls o  con tend  th e se  s t a t u t e s  deny them th e
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o p p o r tu n i ty  t o  p r o t e c t  th e m se lv e s  a g a in s t  f a l s e  c h a rg es  o f  

m isc o n d u c t d u r in g  an in v e s t ig a t i o n .

3 . A d e c la r a to r y  judgm ent i s  needed  t o  r e s o lv e  th e  

d i s p u te  t h a t  e x i s t s  and w i l l  c o n tin u e  t o  e x i s t  betw een th e  p a r t i e s  

c o n c e rn in g  t h e  s u b je c t  o f  t h i s  c o m p la in t .

P A R T I E S

4 . P l a i n t i f f s  John M urtagh , Jam es McComas, C yn th ia  

S t r o u t ,  and  S id  B i l l i n g s l e a  a r e  c i t i z e n s  o f  th e  S t a te  o f  A laska who 

a r e  a t t o r n e y s  l i c e n s e d  t o  p r a c t i c e  law  i n  A lask a  and who r e p r e s e n t  

d e fe n d a n ts  i n  c r im in a l  c a se s  in  th e  s t a t e  c o u r t s  in  A lask a , 

in c lu d in g  A n ch o rag e .

5 . P l a i n t i f f  H arry  Dee T a y lo r  i s  a c i t i z e n  o f  th e  S ta te

o f  A lask a  who i s  a c r im in a l  i n v e s t i g a t o r  who w orks f o r  a t to rn e y s

who r e p r e s e n t  d e fe n d a n ts  in  c r im in a l  c a s e s  in  th e  s t a t e  o f  A lask a , 

in c lu d in g  A n ch o rag e .

6 . P l a i n t i f f s  John Does I-X  a r e  c i t i z e n s  o f  th e  S ta te

o f  A lask a  who a r e  c u r r e n t  and p o t e n t i a l  c r im in a l  d e fe n d a n ts  in

c a s e s  b ro u g h t by th e  S ta te  o f  A lask a .

7 . The l e g i s l a t u r e  o f  th e  S t a te  o f  A lask a  en ac ted  th e  

s t a t u t o r y  p r o v i s io n s  a t  i s s u e  in  t h i s  a c t io n .  R e p re s e n ta t iv e s  o f  

th e  D epartm en t o f  Law prom oted p a ssa g e  o f  th e  c h a lle n g e d  

p r o v is io n s .  A tto rn e y s  w ith in  th e  D epartm ent o f  Law a r e  ex p ected  t o  

demand t h a t  d e fe n s e  a t to r n e y s  and i n v e s t i g a t o r s  comply w ith  

AS 1 2 .6 1 .1 2 0 (c ) (2 )  and (3 ) ,  .1 2 0 (d ) ,  and .1 2 5 , and to  seek
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s a n c t io n s  p u r s u a n t  to  AS 1 2 .6 1 .1 2 7  i f  th e y  b e l ie v e  th e s e  s t a t u t e s

have  b een  v i o l a t e d .

8 . The p l a i n t i f f  a t to r n e y s  and  i n v e s t i g a t o r  b r in g  t h i s  

a c t i o n  in  o r d e r  t o  c l a r i f y  t h e i r  own r i g h t s  and  o b l ig a t i o n s ,  

b eca ifse , a t  p r e s e n t ,  th e y  a r e  r e q u i r e d  t o  a b id e  by law s t h a t  th e y  

b e l ie v e  a r e  u n c o n s t i tu t i o n a l ,  t h a t  a d v e r s e ly  a f f e c t  t h e i r  a b i l i t y  

t o  r e p r e s e n t  t h e i r  c l i e n t s ,  and t h a t  deny  them  an  o p p o r tu n ity  t o  

p r o t e c t  th e m s e lv e s  a g a in s t  f a l s e  c h a rg e s  o f  m isco n d u c t d u r in g  an  

i n v e s t i g a t i o n .  Thus, th e  e t h i c a l  o b l ig a t i o n s  o f  th e  p l a i n t i f f  

a t to r n e y s  and  i n v e s t i g a t o r  tow ard  t h e i r  c l i e n t s  c o n f l i c t  w ith  t h e i r  

o b l ig a t i o n  t o  fo llo w  th e  law .

9 . More im p o rta n t th a n  a d v a n c in g  t h e i r  own i n t e r e s t s ,

th e  p l a i n t i f f  a t to r n e y s  and i n v e s t i g a t o r  b r in g  t h i s  s u i t  a s

r e p r e s e n t a t iv e s  o f  t h e i r  c u r r e n t  and f u t u r e  c l i e n t s ,  whose r i g h t s  

a r e  b e in g  and w i l l  c o n tin u e  to  be com prom ised on a d a i ly  b a s i s  

u n t i l  t h e  im p ro p e rly  r e s t r i c t i v e  s t a t u t o r y  p r o v is io n s  a r e  d e c la r e d  

u n c o n s t i t u t i o n a l .

J U R IS D IC T IO N  AND VENUE

10. T h is  c o u r t  has j u r i s d i c t i o n  p u rs u a n t t o

AS 2 2 .1 0 .0 2 0 ( a ) ,  ( b ) , and (g) and A laska  C i v i l  R ule 5 7 (a ) .

11. Venue i s  p ro p e r  in  A nchorage b e c au se  th e  p l a i n t i f f s  

a r e  and w i l l  be in v o lv e d  in  c r im in a l  c a s e s  in  A nchorage t o  w hich 

th e  c h a lle n g e d  s t a t u t o r y  p ro v is io n s  a p p ly .
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BACKGROUND OF THE DISPUTE

12. C rim in a l d e fe n d a n ts ,  a c t i n g  on t h e i r  own and th ro u g h  

c o u n se l and i n v e s t i g a t o r s ,  a r e  c o n s t i t u t i o n a l l y  e n t i t l e d  t o  

i n v e s t i g a t e  t h e  c h a rg e s  a g a in s t  them  and t o  p re p a re  a  d e fe n se  t o  

th o s e  c h a rg e s .
■*

13 . C ounsel f o r  c r im in a l  d e fe n d a n ts  a r e  o b l ig a te d ,  

p u rs u a n t  t o  t h e  c o n s t i t u t i o n  and th e  A la sk a  R u le s  o f  P r o f e s s io n a l  

C onduct, t o  i n v e s t i g a t e  th e  c h a rg e s  a g a i n s t  t h e i r  c l i e n t s  and t o  

p re p a re  d e fe n s e s  t o  th e  c h a rg e s . I n te r v ie w in g  w i tn e s s e s ,  in c lu d in g  

a l le g e d  v ic t im s ,  i s  a  c r i t i c a l  s te p  i n  any  d e fe n s e  i n v e s t ig a t io n .

14 . AS 1 2 .6 1 .1 2 0 ( c ) ( 2 ) ,  .1 2 0 ( c ) ( 3 ) ,  .1 2 0 (d ) and .1 2 5 , 

o p e ra t in g  s e p a r a t e ly  and to g e th e r ,  d e t e r  w i tn e s s  p a r t i c i p a t i o n  in  

d e fe n se  in te r v ie w s  and l i m i t  d e fe n se  a c c e s s  t o  w i tn e s s e s .  Thus, 

th e s e  s t a t u t e s  i n t e r f e r e  w ith  c r im in a l  d e fe n d a n ts ’ c o n s t i t u t i o n a l  

r i g h t s  t o  i n v e s t i g a t e  th e  c h a rg e s  a g a i n s t  them  and to  p re p a re  

d e fe n s e s  and w ith  c r im in a l  d e fe n se  a t t o r n e y s ’ c o rre sp o n d in g  

o b l ig a t io n s  t o  i n v e s t ig a t e  c h a rg e s  and t o  p re p a re  d e fe n se s  on 

b e h a lf  o f  t h e i r  c l i e n t s .

15. As a g e n e ra l  r u l e ,  in  th e  S t a te  o f  A la sk a , a c i t i z e n  

i s  p e rm it te d  t o  in te rv ie w  a n o th e r  c i t i z e n  w ith o u t  s p e c i f i c a l l y  

h av in g  to  a d v is e  th e  o th e r  t h a t  th e  p e rs o n  does n o t  have to  t a l k  to  

him o r  h e r  and may have a p ro s e c u t in g  a t to r n e y  o r  o th e r  p e rso n  

p r e s e n t  d u r in g  any in te rv ie w .

16. As a g e n e ra l  r u l e ,  in  t h e  S t a t e  o f  A la sk a , a c i t i z e n  

i s  p e rm it te d  t o  ta p e  re c o rd  a c o n v e r s a t io n  in  w hich he o r  sh e
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p a r t i c i p a t e s  w ith o u t  p ro v id in g  n o t ic e  t o  any o th e r  in d iv id u a l  who 

C .. p a r t i c i p a t e s  in  th e  c o n v e rs a tio n .

17 . As a g e n e ra l  r u l e ,  i n  th e  S t a te  o f  A la sk a , a  c i t i z e n  

i s  p e r m i t te d  t o  o b ta in  a s ta te m e n t  from  a n o th e r  p e rso n  w ith o u t 

f i r s t  r e c e iv in g  w r i t t e n  a u th o r i z a t io n  t o  o b ta in  t h e  s ta te m e n t.

13 . S in c e  a t  l e a s t  1973, when th e  A lask a  B ar A s s o c ia t io n  

a d o p te d  E th ic s  O p in ion  No. 7 8 -1 , a t to r n e y  r u l e s  o f  e t h i c s  i n  A laska  

h av e  p r o h i b i t e d  c r im in a l  d e fe n s e  a t to r n e y s  from  ta p in g  

c o n v e r s a t io n s  i n  w hich th e y  p a r t i c i p a t e  w ith o u t  p ro v id in g  n o t ic e  t o  

o th e r  i n d iv id u a l s  p a r t i c i p a t i n g  in  th e  c o n v e r s a t io n  and from m aking 

u se  o f  t a p e  r e c o r d in g s  o b ta in e d  w ith o u t  p r i o r  n o t ic o  by anyone 

e l s e ,  o th e r  th a n  a  p o l ic e  o f f i c e r .

19 . A lask a  E th ic s  O pin ion  No. 78-1  a d o p ted  American B ar 

A s s o c ia t io n  Form al O pin ion  337. O pin ion  337 c o n ta in s  a  p ro s e c u tio n  

e x c e p t io n  t o  th e  ban on s u r r e p t i t i o u s  t a p in g ,  p ro v id in g  t h a t  in  

some c irc u m s ta n c e s  p ro s e c u to r s  may p a r t i c i p a t e  i n  s u r r e p t i t i o u s  

ta p e  r e c o r d in g s  in  th e  c o u rse  o f  an i n v e s t i g a t i o n .

20 . S in ce  a t  l e a s t  1984, when th e  A lask a  Supreme C ourt 

d e c id e d  C ity  S Borough o f  Juneau  v . O u in to . 684 P . 2d 127 (A laska 

1 9 8 4 ), i t  h a s  been  e s ta b l i s h e d  in  A lask a  t h a t  un ifo rm ed  p o l ic e  

o f f i c e r s  a c t i n g  in  th e  c o u rse  o f  d u ty  may s e c r e t l y  ta p e  a

c o n v e r s a t io n  w ith  a c i t i z e n  w ith  whom th e  o f f i c e r  i n t e r a c t s ,  

w ith o u t  f i r s t  o b ta in in g  a se a rc h  w a rra n t .

21. I t  i s  now common f o r  law  e n fo rcem en t o f f i c i a l s

y  s e c r e t l y  t o  ta p e  re c o rd  c o n v e rs a tio n s  w ith  b o th  p o t e n t i a l

'  d e fe n d a n ts  and w itn e s s e s .
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22 . In  a t  l e a s t  f o u r  o th e r  s t a t e s  (A rizo n a ; K entucky, 

(  L o u is ia n a , and T e n n e s s e e ) , th e  l o c a l  c o u r t  o r  b a r  a s s o c ia t io n  h a s

re c o g n iz e d  t h a t  i t  i s  fu n d a m e n ta lly  u n f a i r  t o  a p p ly  d i f f e r e n t  r u l e s  

f o r  i n v e s t ig a t i o n s  by d e fe n s e  a t to r n e y s  and t h e i r  i n v e s t ig a to r s  a s  

com pared t o  p r o s e c u to r s  and p o l ic e  o f f i c e r s .  T hus, th e s e  /S ta te s !  

have  a u th o r iz e d  c r im in a l  d e fe n s e  a t to r n e y s  and t h e i r  a g e n ts  t o  t a p e  

re c o rd  t h e i r  c o n v e r s a t io n s  w ith  w i tn e s s e s  i n  th e  c o u rse  o f  an  

i n v e s t ig a t i o n  on b e h a l f  o f  a c r im in a l  d e fe n d a n t  w ith o u t an y  

re q u ire m e n t o f  p r i o r  n o t ic e  o r  d i s c l o s u r e .

23 . In  1991, th e  A lask a  l e g i s l a t u r e  ad o p te d  

AS 1 2 .6 1 .1 2 0 . T h is  s t a t u t e  r e q u i r e s  a  p e rs o n  in  A lask a  

r e p r e s e n t in g  a c r im in a l  d e fe n d a n t,  in c lu d in g  th e  d e fe n d a n t’s 

a t to r n e y  o r  i n v e s t i g a t o r ,  when sp e a k in g  w ith  th e  a l l e g e d  v ic tim  o f  

an o f f e n s e ,  f i r s t  t o  in fo rm  th e  v ic t im  c l e a r l y  o f  th e  p e rs o n ’s 

i d e n t i t y  and s p e c i f i c  a s s o c ia t io n  w ith  th e  d e fe n d a n t .  These 

re q u ire m e n ts , now c o n ta in e d  in  AS 1 2 .6 1 .1 2 0 ( c ) ( 1 ) ,  a re  n o t  
c h a lle n g e d  in  t h i s  la w s u i t .

24 . I n  M arch, 1995, th e  A lask a  B ar A s s o c ia t io n  Board o f

G overnors ad o p ted  E th ic s  O pinion  No. 9 5 -5 , w hich a u th o r iz e d

c r im in a l  d e fe n s e  a t to r n e y s  and o th e r s  a c t in g  u n d e r  t h e i r  d i r e c t io n

to  ta p e  r e c o rd  c o n v e r s a t io n s  w ith  v ic t im s  and w itn e s s e s  in  w hich

th e y  p a r t i c i p a t e d  in  th e  c o u rse  o f  t h e i r  i n v e s t i g a t i o n s ,  w ith o u t

p r i o r  n o t ic e ,  p ro v id e d  th e y  comply w ith  AS 1 2 .6 1 .1 2 0 (c ) .  The

E th ic s  O p in ion  s t a t e s :

The Board now co n c lu d es t h a t  ABA Form al 
O p in ion  No. 337 no lo n g e r  j u s t i f i e s  a 
p r o h i b i t i o n  a g a in s t  s u r r e p t i t i o u s l y  ta p e
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r e c o r d i n g  i n t e r v i e w s  o f  p o t e n t i a l  w i t n e s s e s  b y  
r  d e f e n s e  c o u n s e l  i n  c r i m i n a l  c a s e s  f o r  t w o
C  r e a s o n s .  F i r s t ,  i t  s e e m s  u n f a i r  t h a t  l a w
i '  e n f o r c e m e n t  a g e n c i e s  c a n  r o u t i n e l y  r e c o r d

c o n v e r s a t i o n s  w i t h  w i t n e s s e s  s u r r e p t i t i o u s l y  
b u t  a g e n t s  o f  t h e  d e f e n s e  c a n n o t .  S e c o n d ,  
w i t n e s s e s  w i t h  t e s t i m o n y  r e l e v a n t  t o  a n  
a l l e g e d  c r i m e  h a v e  a  r e d u c e d  e x p e c t a t i o n  o f  
p r i v a c y  t h a t  t h e i r  c o n v e r s a t i o n s  w i l l  n o t  b e  
r e c o r d e d  b y  p r o s e c u t o r s  o r  b y  d e f e n s e  c o u n s e l .

B e c a u s e  o f  c o n t r o v e r s y  w i t h i n  t h e  b a r ,  t h e  B o a r d  o f  G o v e r n o r s  t w i c e

r e c o n s i d e r e d  E t h i c s  O p i n i o n  N o .  9 5 - 5 .  F o l l o w i n g  e x t e n s i v e  h e a r i n g s

a n d  p u b l i c  t e s t i m o n y ,  t h e  E o a r d  o f  G o v e r n o r s  r e a f f i r m e d  E t h i c s

O p i n i o n  N o .  9 5 - 5 .

2 5 .  A s  a  r e s p o n s e  t o  t h e  A l a s k a  B a r  A s s o c i a t i o n  a c t i o n  

a u t h o r i z i n g  c r i m i n a l  d e f e n s e  a t t o r n e y s  a n d  i n v e s t i g a t o r s  t o  t a p e  

r e c o r d  c e r t a i n  s t a t e m e n t s  w i t h o u t  p r i o r  n o t i c e  o r  d i s c l o s u r e ,  

r e p r e s e n t a t i v e s  o f  t h e  S t a t e  o f  A l a s k a  p r o p o s e d  l e g i s l a t i o n  t o  

p r o h i b i t  d e f e n s e  a t t o r n e y s  a n d  i n v e s t i g a t o r s  f r o m  t a p i n g  a n y
y

c o n v e r s a t i o n  w i t h o u t  p r i o r  n o t i c e  a n d  d i s c l o s u r e .

2 6 .  A d d i t i o n a l l y ,  t h e  S t a t e  p r o p o s e d  l e g i s l a t i o n  t o  

p r o h i b i t  d e f e n s e  a t t o r n e y s  a n d  i n v e s t i g a t o r s  f r o m  o b t a i n i n g  a  

n o n t a p e d  s t a t e m e n t  f r o m  a n  a l l e g e d  v i c t i m  o r  w i t n e s s  i n  a  s e x u a l  

o f f e n s e  c a s e ,  u n l e s s  t h e  d e f e n s e  r e p r e s e n t a t i v e  f i r s t  o b t a i n s  a  

w r i t t e n  a u t h o r i z a t i o n  c o n s e n t i n g  t o  t h e  s t a t e m e n t .

2 7 .  T h e  l e g i s l a t u r e  p a s s e d  a  s t a t u t e  a l o n g  t h e  l i n e s  

p r o p o s e d  b y  t h e  S t a t e  o f  A l a s k a .  S e a  1 9 9 6  SL A  c h .  6 4  § §  1 9 ,  2 0 ,  

c o d i f i e d  a s  A S  1 2 . 6 1 . 1 2 0 ( d ) ,  . 1 2 5 ,  . 1 2 7 .  T h e s e  p r o v i s i o n s  t o o k  

e f f e c t  o n  J u l y  1 ,  1 9 9 6 .  A s  a  r e s u l t  o f  t h e s e  s t a t u t e s ,  t h e  B o a r d  

o f  G o v e r n o r s  w i t h d r e w  E t h i c s  O p i n i o n  9 5 - 5 .
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2 8 .  T h e  n e w  s t a t u t o r y  p r o v i s i o n s  s p e c i f i c a l l y  p r o h i b i t

a l l  t a p e  r e c o r d i n g  b y  d e f e n s e  a t t o r n e y s  o r  i n v e s t i g a t o r s  w i t h o u t

s p e c i f i c a l l y  p r o h i b i t s  a  d e f e n s e  a t t o r n e y  e>r i n v e s t i g a t o r  f r o m  

o b t a i n i n g  a n y  n o n t a p e d  s t a t e m e n t  f r o m  a n  a l l e g e d  v i c t i m  o r  w i t n e s s  

w i t h o u t  f i r s t  r e c e i v i n g  w r i t t e n  c o n s e n t .  A S  1 2 . 6 1 . 1 2 7  e s t a b l i s h e s  

a  s p e c i f i c  e x c l u s i o n a r y  r u l e ,  s u c h  t h a t  a  s t a t e m e n t  o b t a i n e d  i n  

v i o l a t i o n  o f  A S  1 2 . 6 1 . 1 2 0  o r  . 1 2 5  i s  p r e s u m p t i v e l y  i n a d m i s s i b l e  i n  

a  c r i m i n a l  t r i a l .  F u r t h e r ,  a n  a t t o r n e y  w h o  p a r t i c i p a t e s  i n  a  

v i o l a t i o n  o f  A S  1 2 . 6 1 . 1 2 5  i s  s u b j e c t  t o  d i s c i p l i n a r y  a c t i o n  b y  t h e  

A l a s k a  B a r  A s s o c i a t i o n .

2 9 .  B y  d e t e r r i n g  a c c e s s  t o  w i t n e s s e s  a n d  d e t e r r i n g  

w i t n e s s e s  f r o m  s p e a k i n g  w i t h  d e f e n s e  i n v e s t i g a t o r s ,  t h e  n e w l y

a d o p t e d  s t a t u t e s  a t  i s s u e  i n  t h i s  a c t i o n  t h e  a b i l i t y  o f

d e f e n s e  a t t o r n e y s  a n d  i n v e s t i g a t o r s  t o  i n v e s t i g a t e  c h a r g e s  a n d  t o  

p r e p a r e  d e f e n s e s  o n  b e h a l f  o f  t h e i r  c l i e n t s .

v e r y  i m p o r t a n t  i n  o r d e r  t o  p r e s e r v e  a n  a c c u r a t e  r e c o r d  o f  w h a t  t h e  

w i t n e s s  s a i d ,  i n  t h e  e v e n t  t h e  w i t n e s s  c h a n g e s  h i s  o r  h e r  t e s t i m o n y

i n v e s t i g a t o r  a g a i n s t  f a l s e  c h a r g e s  o f  i

a  w i t n e s s ;  s u c h  f a l s e  c h a r g e s  a r e  e s p e c i a l l y  c o m m o n  w h e n  w i t n e s s e s  

t e s t i f y  f a l s e l y  i n  c o u r t  a n d  a r e  c o n f r o n t e d  w i t h  t h e i r  e a r l i e r  

s t a t e m e n t s .  T a p e  r e c o r d i n g  c o n t r i b u t e s  t o  t h e  j u r y ’s  a b i l i t y  t o  

d e t e r m i n e  t h e  t r u t h  a t  t r i a l .

p r i o r  n o t i c e .  I n  s e x u a l  o f f e n s e  c a s e s ,  t h e  s t a t u t e  a l s o

3 0 .  T h e  a b i l i t y  t o  t a p e  r e c o r d  a  c o n v e r s a t i o n  c a n  b e

a t  t r i a l .  I n  a d d i t i o n ,  t a p i n g
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3 1 .  T h e  a b i l i t y  t o  t a p e  r e c o r d  w i t h o u t  p r i o r  n o t i c e  i s  

i m p o r t a n t  b e c a u s e  s o m e  w i t n e s s e s ,  w h i l e  w i l l i n g  t o  s p e a k  t o  a  

p o l i c e  o f f i c e r -  o r  a  d e f e n s e  i n v e s t i g a t o r ,  a r e  u n w i l l i n g  t o  s p e a k  i f  

t h e y  k n o w  t h e  c o n v e r s a t i o n  i s  b e i n g  r e c o r d e d .  M a n y  w i t n e s s e s  a r e  

n o t  a l l e g e d  v i c t i m s ,  b u t  a r e  t h e m s e l v e s  m e m b e r s  o f  c r i m i n a l  c l a s s ,  

w h o  w i l l  n o t  c o o p e r a t e  w i t h  a n y  i n t e r v i e w  t h e y  k n o w  i s  b e i n g  t a p e d .  

I f  t h e  d e f e n s e  i s  r e s t r i c t e d  t o  t a p e d  c o n v e r s a t i o n s  o n l y  w i t h  

w i t n e s s e s  w h o  a r e  w i l l i n g  t o  b e  t a p e d ,  t h e  d e f e n d a n t ’s  a b i l i t y  t o  

p r e p a r e  a  d e f e n s e  i s  i m p a i r e d .  A  s t a t e m e n t  t a p e d  w i t h o u t  p r i o r  

n o t i c e  m a y  b e  t h e  o n l y  a f f e c t i v e  w a y  t o  p r o v e  t h e  w i t n e s s  w a s  

n e i t h e r  c o a c h e d  n o r  i n t i m i d a t e d .  F u r t h e r ,  u n d e r  t h e  n e w  s t a t u t e s ,  

t h e  d e f e n s e  i s  t r e a t e d  d i f f e r e n t l y  t h a n  t h e  S t a t e ,  w h i c h  i s  a l l o w e d  

t o  o b t a i n  t a p e d  s t a t e m e n t s  f r o m  w i t n e s s e s  w i t h o u t  r e v e a l i n g  t h a t  

t h e  c o n v e r s a t i o n s  a r e  b e i n g  t a p e d .  A d d i t i o n a l l y ,  t h e  p r o s e c u t o r ’ s  

i n v e s t i g a t o r s  r e c e i v e  a  p r o t e c t i o n  t h a t  d e f e n s e  i n v e s t i g a t o r s  d o  

n o t  h a v e .

3 2 . '  I n  s e x u a l  o f f e n s e  c a s e s ,  t h e  a b i l i t y  t o  s e c u r e  a  

n o n t a p e d  s t a t e m e n t  f r o m  a  p o t e n t i a l  w i t n e s s  w i t h o u t  f i r s t  r e c e i v i n g  

a  w r i t t e n  a u t h o r i z a t i o n  f o r  t h e  s t a t e m e n t  i s  i m p o r t a n t  b e c a u s e  s o m e  

w i t n e s s e s  w h o  a r e  w i l l i n g  t o  s p e a k  t o  a  p o l i c e  o f f i c e r  o r  d e f e n s e  

i n v e s t i g a t o r  a r e  u n w i l l i n g  t o  s i g n  a n y  w r i t t e n  d o c u m e n t .  T h e  

w i t n e s s e s  t h e  d e f e n s e  n e e d s  t o  i n t e r v i e w  m a y  i n c l u d e  o t h e r  s u s p e c t s  

a n d  m e m b e r s  o f  t h e  c r i m i n a l  c l a s s .  I f  t h e  d e f e n s e  i s  r e s t r i c t e d  t o  

n o n t a p e d  c o n v e r s a t i o n s  o n l y  w i t h  w i t n e s s e s  w h o  a r e  w i l l i n g  t o  s i g n  

a  s t a t e m e n t  s a y i n g  t h e y  a g r e e  t o  b e  i n t e r v i e w e d ,  t h e  d e f e n d a n t ’s  

a b i l i t y  t o  p r e p a r e  h i s  d e f e n s e  i s  i m p a i r e d .  F u r t h e r ,  t h e  d e f e n s e
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i s  t r e a t e d  d i f f e r e n t l y  t h a n  t h e  S t a t e ,  w h i c h  i s  a l l o w e d  t o  o b t a i n  

(f -■- u n t a p e d  s t a t e m e n t s  f r o m  w i t n e s s e s  w i t h o u t  f i r s t  r e c e i v i n g  a  w r i t t e n
i f

c o n s e n t  t o  b e  i n t e r v i e w e d .

3 3 .  T h e  r e q u i r e m e n t  o f  p r i o r  w r i t t e n  c o n s e n t  f o r  a n y  

n o n t a p e d  s t a t e m e n t  b y  a  p o t e n t i a l  w i t n e s s  i n  a  s e x u a l  o f f e n s e  c a s e  

a l s o  v i r t u a l l y  p r e c l u d e s  a n y  i n f o r m a l ,  u n t a p e d  t e l e p h o n i c  i n t e r v i e w  

b y  a n  a t t o r n e y  o r  i n v e s t i g a t o r  r e p r e s e n t i n g  t h e  c r i m i n a l  d e f e n d a n t .  

T h i s  h a s  a  p a r t i c u l a r l y  d r a s t i c  e f f e c t  o n  t h e  a b i l i t y  t o  

I n v e s t i g a t e  s e x u a l  o f f e n s e  c h a r g e s  a r i s i n g  i n  r e m o t e  a r e a s  f a r  f r o m  

t h e  d e f e n s e  a t t o r n e y ' s  a n d  i n v e s t i g a t o r ’s  o f f i c e s .

3 4 .  A c c o r d i n g  t o  r e p r e s e n t a t i v e s  o f  t h e  S t a t e  o f  A l a s k a  

a n d  m e m b e r s  o f  t h e  l e g i s l a t u r e  w h o  s p o k e  i n  f a v o r  o f  t h e  b i l l  

e n a c t i n g  A S  1 2 . 6 1 . 1 2 0 ( d ) ,  . 1 2 5 ,  a n d  . 1 2 7 ,  t h e  p u r p o s e  o f  t h e s e  

p r o v i s i o n s  i s  t o  p r o t e c t  v i c t i m s  a n d  w i t n e s s e s .

3 5 .  T h e  n e w  s t a t u t o r y  p r o v i s i o n s  i n  f a c t  h u r t  s o m a  

v i c t i m s  a n d  w i t n e s s e s  b y  d i s c o u r a g i n g  t a p e d  s t a t e m e n t s ,  b e c a u s e  

t a p e d  s t a t e m e n t s  h e l p  a s s u r e  t h a t  a n y  d e f e n s e  r e p r e s e n t a t i v e s  

c o n d u c t  t h e m s e l v e s  a p p r o p r i a t e l y  d u r i n g  i n t e r v i e w s  a n d  f u r t h e r  h e l p  

a s s u r e  t h a t  w i t n e s s e s ’ s t a t e m e n t s  a r e  a c c u r a t e l y  r e p o r t e d .

3 6 .  T h e  n e w  s t a t u t o r y  p r o v i s i o n s  d i s c u s s e d  a b o v e  a r e  n o t  

t h e  o n l y  s t a t u t e s  t h a t  r e s t r i c t  d e f e n s e  a c c e s s  t o  w i t n e s s e s .  I n  

1 9 9 1 ,  t h e  l e g i s l a t u r e  a d o p t e d  o t h e r  p r o v i s i o n s ,  n o w  c o d i f i e d  a s  A S  

1 2 . 6 1 . 1 2 0 ( c ) ( 2 )  a n d  ( 3 ) .  T h e s e  s t a t u t e s  r e q u i r e  t h a t ,  i f  a n y o n e  

w o r k i n g  o n  b e h a l f  o f  a  c r i m i n a l  d e f e n d a n t  w i s h e s  t o  s p e a k  w i t h  t h e  

a l l e g e d  v i c t i m  o f  t h e  o f f e n s e  w i t h  w h i c h  t h e  d e f e n d a n t  i s  c h a r g e d ,  

t h a t  d e f e n s e  r e p r e s e n t a t i v e  m u s t  s p e c i f i c a l l y  s t a t e  t h a t  t h e  p e r s o n
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p e r s o n  w i s h e s  a n d  t h a t  t h e  p e r s o n  m a y  h a v e  a  p r o s e c u t i n g  a t t o r n e y  

o r  o t h e r  p e r s o n  p r e s e n t  d u r i n g  a n y  i n t e r v i e w .

3 7 .  A p a r t  f r o m  t h e  r e q u i r e m e n t s  o f  A S  1 2 . 6 1 . 1 2 0 ( c ) ( 2 )  

a n d  ( 3 ) ,  a s  a  g e n e r a l  r u l e  i n  A l a s k a  o n e  c i t i z e n  m a y  f r e e l y  a s k  

q u e s t i o n s  o f  a n o t h e r ,  w i t h o u t  f i r s t  h a v i n g  s p e c i f i c a l l y  t o  a d v i s e  

t h e  o t h e r  t h a t  h e  o r  s h e  n e e d  n o t  s p e a k  a n d  m a y  h a v e  a n  a t t o r n e y  o r  

o t h e r  p e r s o n  p r e s e n t  d u r i n g  a n y  c o n v e r s a t i o n .

3 8 .  P r o s e c u t o r s  a n d  p o l i c e  i n v e s t i g a t o r s  m a y  s p e a k  w i t h  

a l l e g e d  v i c t i m s ,  w i t n e s s e s ,  a n d  s u s p e c t s  w h o  a r e  n o t  i n  c u s t o d y  

w i t h o u t  h a v i n g  t o  a d v i s e  t h e  p e r s o n  t h a t  h a  o r  s h e  n e e d  n o t  s p e a k  

a n d  m a y  h a v e  a n  a t t o r n e y  o r  o t h e r  p e r s o n  p r e s e n t  d u r i n g  a n y  

i n t e r v i e w .

3 9 .  T h e  r e q u i r e m e n t s  o f  A S  1 2 . 6 1 . 1 2 0 ( c )  ( 2 )  a n d  ( 3 )  t e n d  

t o  d i s c o u r a g e  o t h e r w i s e  w i l l i n g  w i t n e s s e s  f r o m  s p e a k i n g  w i t h  

d e f e n s e  r e p r e s e n t a t i v e s  d u r i n g  t h e  p r e t r i a l  i n v e s t i g a t i o n  p h a s e  o f  

a  c a s e .

4 0 .  A l t h o u g h  o r i g i n a l l y  d r a f t e d  a s  a p p l i c a b l e  o n l y  t o  

c o n v e r s a t i o n s  w i t h  a l l e g e d  v i c t i m s ,  t h e  w a r n i n g s  r e q u i r e d  b y  A S  

1 2 . 6 1 . 1 2 0 ( c ) ( 2 ) a n d  ( 3 )  n o w  a p p l y  t o  a l l  c o n v e r s a t i o n s  w i t h  a n y  

w i t n e s s  t h a t  t h e  d e f e n s e  w i s h e s  t o  t a p e  r e c o r d .  S e e  A S  

1 2 . 6 1 . 1 2 0 ( d ) .  T h e  w a r n i n g s  r e q u i r e d  b y  A S  1 2 . 6 1 . 1 2 0 ( c ) ( 2 )  a n d  ( 3 )  

n o w  a l s o  a p p l y  t o  a l l  n o n t a p e d  c o n v e r s a t i o n s  w i t h  a n y  w i t n e s s  i n  a

s e x u a l  o f f e n s e  c a s e .

4 1 .  T h e  a b i l i t y  o f  t h e  p l a i n t i f f  a t t o r n e y s  a n d  

i n v e s t i g a t o r  t o  d i s c h a r g e  t h e i r  o b l i g a t i o n s  t o  r e p r e s e n t  t h e i r
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c l i e n t s  i s  a d v e r s e l y  a f f e c t e d  b y  A S  1 2 . 6 1 . 1 2 0 ( c ) ( 2 ) ,  . 1 2 0 ( c ) ( 3 ) ,  

. 1 2 0 ( d ) ,  . 1 2 5 ,  a n d  . 1 2 7 .

4 2 .  T h e  a b i l i t y  o f  p l a i n t i f f s  J o h n  D o e  I - X ,  a s  c u r r e n t  

a n d  p o t e n t i a l  c r i m i n a l  d e f e n d a n t s ,  t o  h a v e  t h e i r  l e g a l  

r e p r e s e n t a t i v e s  i n v e s t i g a t e  a n d  p r e p a r e  t h e i r  d e f e n s e  i s  a d v e r s e l y  

a f f e c t e d  b y  A S  1 2 . 6 1 . 1 2 0 ( c ) ( 2 ) ,  . 1 2 0 ( c ) ( 3 ) ,  . 1 2 0 ( d ) ,  . 1 2 5 ,  a n d

. 1 2 7 .

4 3 .  C r i m i n a l  d e f e n d a n t s  c a n n o t  e a s i l y  b r i n g  t h i s  a c t i o n  

o n  t h e i r  o w n  b e h a l f ,  b e c a u s e ,  o n c e  a  s p e c i f i c  c r i m i n a l  c a s e  i s  

i n i t i a t e d ,  t i m e  i s  o f  t h e  e s s e n c e  a n d  t h e  i n v e s t i g a t i o n  m u s t  

p r o c e e d  i n  o r d e r  t o  p r e p a r e  a  d e f e n s e  f o r  t r i a l .  F u r t h e r ,  t o  

l i t i g a t e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  s t a t u t e s  i n  t h e  c o n t e x t  o f  a  

p a r t i c u l a r  c a s e  w o u l d  r e q u i r e  d i s c l o s i n g  t h e  d e f e n s e  s t r a t e g y  o f  

w h o m  t h e  d e f e n s e  w i s h e s  t o  i n t e r v i e w .

4 4 .  D e c l a r a t o r y  r e l i e f  w i l l  a v o i d  d e l a y s  i n  p a r t i c u l a r  

c a s e s  w h e r e  t h i s  i s s u e  c o u l d  h a v e  t o  b e  l i t i g a t e d  a n d  w i l l  a v o i d  

t h e  r i s k  t h a t  a  c a s e ,  w h e r e  t h e  s t a t u t e  w a s  a p p l i e d ,  w i l l  b e  

o v e r t u r n e d  b a s e d  o n  t h e  s t a t u t e ’s  u n c o n s t i t u t i o n a l  r e s t r i c t i o n  o f  

d e f e n s e  i n v e s t i g a t i o n s .  D e c l a r a t o r y  r e l i e f  w i l l  a l s o  p r o t e c t  t h e  

p l a i n t i f f  a t t o r n e y s ,  a n d  o t h e r  m e m b e r s  o f  t h e  b a r ,  f r o m  t h e  d i l e m m a  

o f  h a v i n g  t o  d e c i d e  w h e t h e r  t o  a b i d e  b y  a  l a w  t h e y  b e l i e v e  i s  

u n c o n s t i t u t i o n a l  a n d  r i s k  i m p a i r i n g  t h e i r  c l i e n t s ’ d e f e n s e s ,  o r  t o  

b r e a k  t h e  l a w  a s  a  way o f  c h a l l e n g i n g  t h e  s t a t u t e

b u t  r i s k  p e r s o n a l  b a r  d i s c i p l i n e .
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4 5 .  P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  t h e  a l l e g a t i o n s  

o f  p a r a g r a p h s  1 - 3 4 .

4 6 .  T h e  l e g i s l a t i o n  a t  i s s u e  i n  t h i s  c o m p l a i n t  v i o l a t e s  

t h e  e q u a l  p r o t e c t i o n  g u a r a n t e e  o f  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I ,  

S 1 .

SE C O N D  C A U S E  O F  A C T IO N

4 7 .  P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  t h e  a l l e g a t i o n s  

o f  p a r a g r a p h s  1 - 4 6 .

4 8 .  T h e  l e g i s l a t i o n  a t  i s s u e  i n  t h i s  c o m p l a i n t  v i o l a t e s  

t h e  d u e  p r o c e s s  c l a u s a  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I ,  §  7 .

T H IR D  C A U SE  O ^ A C T I O N

4 9 .  P l a i n t i f f s  r e a l l e g e  a n d  i n c o r p o r a t e  t h e  a l l e g a t i o n s  

o f  p a r a g r a p h s  1 - 4 8 .

5 0 .  T h e  l e g i s l a t i o n  a t  i s s u e  i n  t h i s  c o m p l a i n t  

u n j u s t i f i a b l y  i m p a i r s  t h e  r i g h t s  t o  m e a n i n g f u l  c r o s s - e x a m i n a t i o n ,  

c o m p u l s o r y  p r o c e s s ,  a n d  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l ,  i n  

v i o l a t i o n  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I ,  §  1 1 .

GROUNDS FOR DECLARATORY R E L IE F

5 1 .  A  c o n t r o v e r s y  e x i s t s  b e t w e e n  p l a i n t i f f s  a n d  t h e  

S t a t e  o f  A l a s k a  t h a t  a f f e c t s  i m p o r t a n t  r i g h t s ,  a n d  b y  t h i s  

c o m p l a i n t ,  p l a i n t i f f s  s e e k  a  d e c l a r a t i o n  t h a t  A S  1 2 . 6 1 . 1 2 0 ( c ) ( 2 ) ,

COMPLAINT 
Page 13
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. 1 2 0 ( c ) ( 3 ) ,  . 1 2 0 ( d ) ,  a n d  . 1 2 5  a r e  u n c o n s t i t u t i o n a l  u n d e r  A l a s k a  

C o n s t i t u t i o n  a r t .  I ,  § §  1 ,  7 ,  a n d  1 1 .

D o z e n s  o f  n e w  c r i m i n a l  c a s e s  a r e  f i l e d  e a c h  d a y .  H u n d r e d s  o f  o p e n  

c r i m i n a l  c a s e s  a r e  a f f e c t e d  b y  t h e  s t a t u t e  t h a t  l i m i t s  t h e  d e f e n s e  

r i g h t  t o  i n v e s t i g a t e .  T h o u g h  t h i 3  c a s e  i s  n o t  f i l e d  a s  a  c l a s s  

a c t i o n ,  i n  p r a c t i c e  r e s o l u t i o n  o f  t h i s  c a s e  w i l l  g i v e  g u i d a n c e  t o  

a l l  c r i m i n a l  d e f e n s e  a t t o r n e y s  a n d  a f f e c t  a l l  c u r r e n t  a n d  f u t u r e  

c r i m i n a l  c a s e s  i n  t h i s  s t a t e .

. 1 2 0 ( c ) ( 3 ) ,  . 1 2 0 ( d ) ,  a n d  . 1 2 5  a r e  u n c o n s t i t u t i o n a l  a n d  t h a t

c r i m i n a l  d e f e n s e  a t t o r n e y s  a n d  i n v e s t i g a t o r s  h a v e  n o  o b l i g a t i o n  t o  

a d h e r e  t o  t h e s e  s t a t u t e s ;

( B )  F o r  p l a i n t i f f s ’ c o s t s  a n d  a t t o r n e y s ’ f e e s  a s  p r o v i d e d

b y  A l a s k a  C i v i l  R u l e  8 2 ;

( C )  F o r  s u c h  o t h e r  r e l i e f  a s  t h e  c o u r t  d e e m s  j u s t  a n d

p r o p e r .

5 2 .  T h e  i n j u r y  t o  p l a i n t i f f s  i s  i m m e d i a t e  a n d  t a n g i b l e .

W H E R E F O R E , p l a i n t i f f s  p r a y  a s  f o l l o w s :

(A )  F o r  a  d e c l a r a t i o n  t h a t  A S  1 2 . 6 1 . 1 2 0 ( c ) ( 2 )

D A TED  a t  A n c h o r a g e ,  A l a s k a  t h i s  - ~Z d a y  o f  J a n u a r y ,

1 9 9 7 .

A LA SK A  C I V I L  L I B E R T I E S  U N IO N  
A t t o r n e y s  f o r  P l a i n t i f f s

B y -   ____________________
R i c h a r d  H . F r i e d m a n  
A k C L U  C o o p e r a t i n g  A t t o r n e y

COMPLAINT 
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Fairbanks 
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Jerry Nankervis, Member 
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Dan Shamhart, Member 
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P.O. Box 240106 Anchorage, Alaska 99524-0106 Phone (907) 277-0515 Fax (907) 272-5355

February 10, 2004

Representative Lesil McGuire 
H ouse of Representatives 
S tate Capitol
Juneau , Alaska 99801-1182 

Dear Representative McGuire,

On behalf of the Alaska Peace Officers Association (APOA), I would like 
to thank you for co-introducing HB 397, an act relating to defense 
contacts with and recording of statem ents of victims or w itnesses; and 
am ending Rule 16, Alaska Rules of Criminal Procedure.

This proposed legislation will better protect a  minor w itness or victim of a 
crime by consent first having to be obtained by a parent or guaidian by a 
person acting on behalf of the defendant

W e thank you for addressing this issue.

P lease  contact the APOA office in Anchorage at 277-0515 if there is 
anything our organization can do to assis t in the passage  of this bill.

S tate  President



FISCAL NOTE

Revision Date/Time (Note if correction):____________________Dept. Affected;_________ LAW_________________
Title "An Act relating to defense contacts with and RDU Criminal_________________________
recrodings of statements of victims or witnesses..."_____________Component Criminal Justice Litigation___________
Sponsor Representative McGuire. Samuels. Dahlstrom, Stolze _________________________________
Requester ’ House Judiciary_____________________________ Component No. ___________

E xp end itu res /R evenues_________________________________ (Thousands of Dollars)______________________

STATE OF ALASKA Fiscal Note Number: HB397-LAW-CDCO-1-26
2004 LEGISLATIVE SESSION Bill Version: HB 397_____________

() Publish Date: __________________

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( _____ )

FUND SOURCE____________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prngram Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark th is box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill am ends AS 12.61 by adding an new act to be known as  the Brooke Act. The amendments add 
further protection for minor crime victims or witnesses by requiring that a  parent or guardian act as  a point 
of contact with the minor, and consent before a defendant or person acting on behalf of a  defendant may 
contact or make a recorded statement from a minor victim or witness of a crime for which the defendant 
may be charged. The bill also adds the requirement that the parent or guardian of a minor victim or witness 
be informed of certain victim's rights. The bill also allows a  parent or guardian of a  minor victim or witness 
to obtain a transcript of any recorded statement made by a minor victim or witness.

P a ssa g e  of this legislation will have no foreseeable fiscal impact on The Department of Law.

Prepared by: Kathryn A. Daughhetee, Director  Phone 465-3673
Division Administrative Services  Date/Time 1/26/04 9:31 AM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney Genera! Date 1/26/2004______
Agency Department of Law________________________________________

(Revised 12/2003 OMB) Page 1 of 1



FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title An Act relating to defense

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected: 
'BRU

HB397

Administration

contacts...
Legal and Advocacy Services

Sponsor Representatives McGuire, Samuels
Requester (H) Judiciary____________________

Component Public Defender Agency

E x p e n d itu ro s / R e v e n u e s

Component No. 

(Thousands of Dollars)

1631

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
This bill could impact the operations of the Public Defender Agency in that it may result in increased 
investigation costs.

Prepared by: Linda K. Wilson, Deputy Director
Division Public Defender Agency________

Phone (907)-334-4416 
Date/Time 2/9/04 0:00 a.m.

Approved by: Mike Miller, Commissioner 
Agency Administration___________

Date

(Roviscd 6/2003 OMB) Page 1 of 1



FISCAL NOTE

Revision Date/Time (Note if correction):_______________ Dept. Affected;_______ Administration
Title An Act relating to defense contacts....___________ BRU Legal and Advocacy Services
______________. ____________________________________ Component Office of Public Advocacy
Sponsor Representatives McGuire. Samuels. C Samuels & McGuire __________________________
Requester (H) Judiciary_________________________________Component No. 43

STATE OF ALASKA Fiscal Note Number: ____________
2004 LEGISLATIVE SESSION Bill Version: HB 397

() Publish Date: ____________

Expenditures/Revenues_________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.____________________
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included In the Governor's FY 2005 budget proposal: |
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
This bill could impact the operations of the Office of Public Advocacy in that it may result in increased 
investigation costs.

Prepared by: Josh Fink. Director  Phone 907-269-3501
Division Office of Public Advocacy  Date/Time 2-9-04 9:00 a.m.

Approved by: Mike Miller, Commissioner_________________________________  Date 2/9/2004______
Agency Administration____________________________________________

(Revised 8/2003 OMB) Page 1 of 1



A l a s k a  S t a t e  L e g i s l a t u r e

House Majority
For immediate release: December 16, 2003 Contact: Craig Johnson, House Majority

Press Secretary, at (907) 269-0155

O f f i c e  o f  V i c t i m s ’ R i g h t s  a n d  H o u s e  M a j o r i t y  M e m b e r s  

t o  I n t r o d u c e  K e y  C r i m e  L e g i s l a t i o n  P a c k a g e

(Anchorage) — Getting an early start on the 2004 legislative session, four seasoned 
legislators have been working cooperatively over the last several weeks to draft key 
crime bills that will close loopholes in the criminal law and protect the rights of crime 
victims in Alaska. “Victims that should be at the center of our system of justice are too 
often left on the outside looking in. They’re treated as uninvolvcd bystanders with little 
or no say in the outcome of their case and the four of us really want to change all that.
Just as we protect the rights of criminals, so too must we take equal care to protect the 
rights of victims” said Representative Ralph Samuels.

To accomplish that goal, Anchorage Representatives Nancy Dahlstrom (R), Lesil 
McGuire (R), Ralph Samuels (R), and Chugiak/Mat-Su Representative Bill Stoltze (R) 
will co-sponsor five Bills that are being pre-filed in Juneau. Their victim’s rights 
package, described below, will help those that enforce criminal laws- our police, 
prosecutors and judges, to reshape our justice system, re-focusing the emphasis on 
victims and their rights.

1. A Bill To Promote T ru th  Telling By Criminal Defendants Who Choose To 
Testify At Trial.

Every criminal defendant has a constitutional right to testify in his defense. But 
that right must never be construed to include the right to commit perjury. When 
prosecutors are prevented from using suppressed prior inconsistent statements to 
challenge the credibility of defendants as they presently are in Alaska, the law 
perverts the truth finding process. It gives those who would lie under oath in a bid 
to escape justice a license to deceive jurors and judges as happened in a recent 
murder trial in Anchorage. Under the supervision of a judge, a new law will 
permit prosecutors to cross-examine defendants using prior suppressed statements 
and evidence. Passage of this Bill will bring Alaska into the mainstream of 
American and federal jurisprudence where such rules have been the law for years.



2. A Bill To Provide Enabling Legislation To Perm it M unicipalities And 
Cities Throughout Alaska To Create A Domestic Violence Fatality Review 
Team If They So Choose.

The goal of this legislation is to authorize municipalities around the state, if they 
so choose, to empanel a team that could systematically review facts and 
circumstances of escalating cases of domestic violence related fatalities in order to 
identify and develop a process for change in policies, procedures and protocols 
that can lead to the prevention of such crimes. For example, in 2002 there were 18 
homicides in Anchorage. Eleven of them [61%] were domestic violence related. 
DV deaths are among the most preventable type of homicide and creation of such 
review teams will help stop such crimes.

3. A Bill To Require Judges To O rder Restitution From Crim inals I r  AH 
Cases W here A Victim Has Suffered A Financial Loss.

When financial losses o f victims are ignored, or given less priority than the rights 
of criminals, we cause them to be victimized again. A new law would require 
judges to order restitution in every case where a victim has suffered a financial 
loss. Under present law, a judge may, but is not required, to do so. This change 
will also ensure that offenders are ordered to make realistic restitution payments to 
help make the victim whole within a reasonable time. The act of ordering 
restitution serves as an acknowledgment by the criminal justice system that the 
victim sustained harm. Prompt and full payment of restitution can help rectify that 
harm.

4. A Bill Requiring Police And Prosecutors To Notify Victims About The 
Alaska Office O f Victims’ Rights

The Alaska Office Of Victims’ Rights (OVR) was created by the legislature in 
2002 to protect and advance the rights of crime victims and to investigate 
complaints that their rights under the constitution and laws of the state have been 
denied to them in their dealings with criminal justice adult and juvenile agencies 
of the state. That office is funded 100% by forfeited PFDs from convicted 
criminals. In providing needed services, they have focused on facilitating a 
cooperative relationship between criminal justice agencies, the courts and the 
victims of crime who are their clients. But experience has taught that too often 
victims learn about the OVR only after a case has worked its way through the 
system rather than at the beginning of that process when OVR lawyers and support 
staff can be more vigilant and effective advocates of victims’ rights as a case 
unfolds. A new law will require police and prosecutors to provide information 
about the OVR to victims of felony and other serious crimes up front -  upon first 
contact and without request by die victim.



5. A Bill To Require C rim inal Defense A ttorneys And Investigators To First 
O btain The Consent O f A M inor’s Paren t O r G uard ian  P rio r To 
Conducting A Tape Recorded Interview W ith The M inor.

When a criminal defense attorney or defense investigator speaics to a minor victim 
or witness, and the interview is not recorded, written authorization must first be 
obtained from the parenr or guardian of the victim or witness. However, if the 
statement is recorded, there is no present requirement in the law that the minor’s 
parent or guardian be consulted to decide whether the minor should waive his or 
her rights not to speak with defense representatives. This loophole in the law 
leaves juvenile victims vulnerable and parents in the dark. The proposed Bill will 
help parents and guardians of minors to learn what is going on in their lives and 
empower them to make smart decisions about what is in their best interests, not 
the best interests of criminal attorneys or their clients.

These five Bills are expected to have a zero fiscal note, and it is anticipated that the 
proposals will have broad bi-partisan support in the next legislative session slated to start 
in Juneau on January 12, 2004.
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HOUSE BILL NO. 398 DOMESTIC VIOLENCE FATALITY REVIEW TEAM

"An Act relating to domestic violence fatality review teams."
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ALASKA STATE LEGISLATURE
Rep. Lesil M cG uire, C hair 
Rep. Tom Anderson. Vice-Chair 
Rep. Jim Holm 
Rep. Dan Ogg 
Rep. Ralph Samuels 
Rep. Les Gara 
Rep. Max Gruenberg

House Judiciary Committee

Memorandum
To: Gerry Luckhaupt, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: January 30, 2004
Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS1321\1, 
CSHB 398 (JUD), incorporating the attached amendment. The bill was passed out of 
committee today.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is C O N FID E N T IA L  an/or privileged. It is intended to be reviewed initially by 
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative o f the 
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is 
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the 
sender at the above address.

State Capitol, Room 120 
Juneau, AK 99801-1182 
(907) 465-4990 
Fax (907) 465-6592



h h b i



Amendment: ^
CM

Pg. 1, Line 7 after state Insert: for which the Department of Public Safety has primary 
responsibility for providing police services.
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23-LS1321VI
Luckhaupt

1/29/04

WORK DRAFT

CS FOR HOUSE BILL NO. 398(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA.

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COM M ITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES DAIILSTROM, Stoltze, Samuels, M cGuire, Wilson

A BILL 

FOR AN ACT ENTITLED  

"An Act relating to domestic violence fatality review teams." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.66 is amended by adding a new section to read:
Article 4A. Domestic Violence Fatality Review Teams. 

Sec. 18.66.400. Domestic violence fatality review teams, (a) The
commissioner of public safety may establish domestic violence fatality review teams 
in : as of the state. A municipality may establish a domestic violence fatality review 
team in a municipality. When the investigation of fatal incidents of domestic violence 
and incidents of domestic violence involving serious physical injury has been 
completed or adjudicated by law enforcement or earlier, a domestic violence fatality 
review team may review those incidents for the purpose of preventing domestic 
violence-related fatalities, improving the response of law enforcement and other 
agencies to domestic violence, and providing consultation and coordination for 
agencies involved in the prevention and investigation of domestic violence. The 
review may include a review of events leading up to the domestic violence incident,

-1-
New T e x t  U n d erlin ed  (DELETED TEXT BRACKETED]
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available community resources, current laws and policies, actions taken by agencies 
and persons related to the incident and persons involved in the incident, and other 
information the team determines to be relevant to the review. The confidential anc 
other records of a department or agency of the state or a municipality relating to the 
domestic violence incident may be examined by the domestic violence fatality review 
team or a member of the team. The domestic violence fatality review team and each 
member of the team shall preserve the confidentiality of any records examined. In this 
subsection, "serious physical injury" has the meaning given in AS 11.81.900.

(b) The membership of a domestic violence fatality review team shall be 
determined by the commissioner of public safety or the municipality, as appropriate. 
Membership may include representatives from

(1) law enforcement agencies within the area or municipality;
(2) the district attorney for the area or municipality and municipal 

prosecutor if created by a municipality;
(3) the office of the chief medical examiner;
(4) the department of corrections;
(5) employees of the Department of Health and Social Services who 

deal with domestic violence;
(6) local agencies and organizations involved with crime victim and 

domestic violence protection, reporting, and counseling and assistance;
(7) other organizations, departments, and agencies determined to be

appropriate.
(c) The victims' advocate under AS 24.65 is an ex officio member of each 

domestic violence fatality review team created under this section and may attend any 
meeting and review any information available to or considered by a team.

(d) Except for a public report issued by a domestic violence fatality review 
team that does not contain confidential information, records or other information 
collected by a team or any member of a team related to duties under this section are 
confidential and not subject to public disclosure under AS 40.25.100 and 40. 25.110. 
Meetings of a domestic violence fatality review team are closed to the public and are 
not subject to the provisions of AS 44.62.310 and 44.62.312.

398(JU D ) -2-
New T e x t U n d erlin ed  [DELETED TEXT BRACKETED]
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(e) The determinations, conclusions, and recommendations of a domestic 
violence fatality review team or its members are not admissible in a civil or criminal 
proceeding. A member may not be compelled to disclose a determination, conclusion, 
recommendation, discussion, or thought process through discovery or testimony in a 
civil or criminal proceeding. Records and information collected by the team are not 
subject to discovery or subpoena in connection with a civil or criminal proceeding.

(f) Notwithstanding (e) of this section, an employee of a state or a municipal 
agency may testify in a civil or criminal proceeding concerning cases reviewed by a 
domestic violence fatality review team even though the agency's records were 
reviewed by a team and formed the basis of that employee’s testimony and the team's 
report.

(g) A person who serves on a domestic violence fatality review team is not 
liable for damages or other relief in an action brought by the reason of the 
performance of a duty, function, or activity of the team.

-3-
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FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/T ime (Note if correction):_______
Title An Act relating to domestic violence

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected 
'BRU

HB398

Administration

fatality review teams
Legal and Advocacy Services

Sponsor Representative. Dahlstrom. Stoltze
Requester (H) Judiciary____________________

Component Public Defender Agency

Expenditures/Revenues

Component No. 

(Thousands o f Dollars)

1631

Note: Amounts do not include inflation unless otheiwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I I  I I

CHANGE IN REVENUES ( ) I I I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost:
Mark this box (X) If funding for this bill Is included
POSITIONS

0.0
nor's FY 2005 budget prcn the Gover jposal: | |

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill should have minimal fiscal impact on the operations of the Public Defender Agency.

Prepared by: 
Division

Approved by: 
Agency

Linda K. Wilson, Deputy Director
Public Defender Agency

Phone (907)-334-4416 
Date/Time 1/26/04 11:25 A.M.

Mike Miller. Commissioner Date
Administration
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ALASKA STATE LEGISLATURE
Rep. Lesil M cG uire , C h a ir 
Rep. Tom  Anderson, Vice-Chair 
Rep. Jim  Holm 
Rep. Dan Ogg 
Rep. Ralph Samuels 
Rep. Les Gara 
Rep. M ax Gruenberg

House Judiciary Committee

Memorandum
To: Leg. Legal

From: Vanessa Tondini, Committee Aide 
House Judiciary Committee

Date: January 29, 2004
Re: CS Request

Please create a work draft House Judiciary Committee Substitute for work order # 23-
LS1321\H, HB 398, incorporating the attached four amendments (Amendments # 1, 2, 4, and 5)
and addressing the questions below. The bill was heard in committee yesterday and the CS will 
be reheard tomorrow 1/30. Although the amendments don’t state so, please treat them as 
conceptual for the purposes of making them grammatically correct and conforming to the rest of 
the section.

The following were not adopted as amendments, but were technical questions for the drafters to 
address. Please correct if you see fit:

1) Page 2, Line 31: Should “or” be changed to “and"?
2) Page 3, Line 11: Should “damage” be changed to “damages”?

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CON FID EN TIA L an/or privileged. It is intended to be reviewed initially by 
only the individual named above. If the reader o f this Memorandum is not the intended recipient or a representative o f the 
intended recipient, you arc hereby notified that any review, dissemination, or copying o f the information contained herein is 
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the 
sender at the above address.

State Capitol, Room 120 
Juneau, AK 99801-1182 
(907) 465-4990 
Fax (907) 465-6592
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A L A S K A  S T A T E  L E G IS L A T U R E

Vice Chair:
Joint Armed Services Committee 

M e m b e r:
Military and Veterans Affairs Committee 
Labor and Commerce Committee 
State Affairs Committee 
liconomic Development, Trade, & 
Tourism Committee

Session: 
Alaska State Capitol 

Juneau, AK 99801-1182 
' Phone: (907) 465-3783 

Fx\: (007) 465-2293 
Toll Free (877) 460-3783

Interim: 
716 West 4,h Avenue 

Anchorage, AK 99501-2133 
Phone: (907) 269-0174 

Fax: (907) 269-0177
R E P R E S E N T A T I V E  N A N C Y  D A H L S T R O M

ELM ENDORF AFB •  FORT RICHARDSON •  BIRCHWOOD •  FIRE LAKE • GOVERNM ENT HILL •  M ULDOON
Ilepreseinative_Nuncy_Dahlstrom@legis.state.ak.us

To: Representative Lesil McGuire Chair, House Judiciary Committee 
Fm: Rachel Essen 
Date: January 27, 2004
Re: HB 398 “Domestic Violence Fatality Review Team s”

Please accept this memo and attached documents as a request for the House Judiciary Committee to 
schedule for hearing House Bill 398 “Domestic Violence Fatality Review Teams.”
The bill will enable municipalities and cities throughout Alaska to create a Domestic Violence 
Fatality Review Team.

Thank you for your consideradon of HB 398.

Attached: Sponsor Statement, HB 398, fiscal note, letters of support, and relevant ardcles.

mailto:Ilepreseinative_Nuncy_Dahlstrom@legis.state.ak.us


R ep resen ta tive  N an cy D ah lstrom  R ep resen ta tive  R alph  Sam uels  
R ep resen ta tive  L esil M cG u ire R ep resen ta tive  B ill S toltze

398 Domestic Violence Fata lity  Review Team 

Sponsor Statement 

“An Act relating to domestic violence fatality review teams”

H B 398  is leg is la tio n  em p o w erin g  m u n icip a lities and c it ie s  throughout A lask a  
to create a D o m e stic  V io le n c e  Fatality R e v ie w  T eam .

A  grow in g  num ber o f  h om icid es in A lask a  are d o m estic  v io le n c e  related. In the 
year 2 0 0 2  11 out o f  18, or 61%  o f  the h o m ic id es  in A n ch orage  w ere a result o f  
d om estic  v io len ce .

T his leg is la tio n  authorizes the State o f  A lask a  and its m u n ic ip a lities  to em panel 
team s to sy stem a tica lly  rev iew  facts o f  esca la tin g  c a ses  o f  d o m estic  v io len ce  
fa ta lities. T h ese  team s cou ld  id en tify  potentia l ch an ges in p o lic ie s , procedures, 
and p rotoco ls lead in g  to  the prevention  o f  such  crim es.

T he leg is la tio n  w ou ld  provide state and loca l govern m en ts w ith  additional tools  
to gather in form ation  on  m any asp ects o f  d o m estic  v io len ce . T his inform ation  
cou ld  then b e u sed  to create leg is la tio n  to com b at d o m estic  v io len ce .

W ith the creation  o f  such  rev iew  team s the leg isla tu re w ill help  stop  these  
devastating  crim es.
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Jlmarufa L. Matthews 
2308 W  4ff*Avt. 
Anchorage, AK.99S17 
907-223-6429

To Whom It May Concern:

I am writing in support of the proposed legislation to enact domestic violence 
fatality review teams. I think that it will give the community a  better understanding 
of the challenges that victims face In the justice system related to domestic 
violence. Knowing that Alaska and Anchorage specifically, has a high rate of 
domestic violence and DV related homicides, it's important to put review team s in 
place to figure out how or why we have this rate. More importantly, to look at 
what needs to change in the current system to prevent domestic violence related 
fatalities.

Similar programs of review have proven to be useful in other communities across 
the United States, for example look at Florida, the first state to enact review 
teams. Since the team s started, they have identified possible changes In policy 
and/or procedures with the potential to prevent future domestic violence related 
deaths. I believe Anchorage has a strong core of people who are dedicated to 
assisting victims of domestic violence and many more who want to.

Please take this In to consideration when moving forward with this legislation.



JAN-23-20U4 FRI 05:46 PH AWAIC FAX NO, 9074433748 P. 02

Susan J. Pearson 
814 W. 11* Avenue Anchorage, A K  99SOI 

907-272-7863

To whom it may concern,

I am writing In support of the proposed legislation to enact domestic violence 
fatality review team s. I feel that review of potentially fatal cases can help us 
better understand the benefits and challenges we face In the justice system as 
related to domestic violence cases.

This system of review has proven useful in other counties and states around the 
country and could shed light on the domestic violence issue in Alaskan 
municipalities.
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J a n u a r y  2 3 ,  2 0 0 4

To Whom I t  May C o n c e r n :

I  am w r i t i n g  t h i s  l e t t e r  t o  i n f o r m  y o u  o f  my s t a n d  on  
t h e  p r o p o s e d  l e g i s l a t i o n  t o  i n i t i a t e  d o m e s t i c  v i o l e n c e  
f a t a l i t y  r e v i e w  t e a m s .  I  am i n  s u p p o r t  o f  t h i s  
s e r v i c e  b e i n g  p r o v i d e d  i n  t h e  s t a t e  o f  A l a s k a .

S i n c e r e l y ,
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IE
ach year in this country, male inti­
mates kill anywhere from 1,000 to 
1,600 female partners.1 Only recently 
the federal governm ent and some

ing activities with other agencies involved 
in dealing with family violence. • - 

In the long term, such reviews offer the 
promise of a reduction in the number of 
domestic violence fatalities, officer in­
juries and deaths at these crime scenes, 
and dangerous hostage/barricade do­
mestics. As a result a reduction in the

■.'. community prevention and intervention 
initiatives to t. vdkate domestic violence?
This deliberative process can be formai 

or informal, relatively superficial, offering 
basic demographic details of victims and 
perpetrators, or very detailed. The scope 
of review activity varies enormously and 
has involved a review of one case, all such
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deaths w ithin a particular jurisdiction, all 
dom estic violence-related deaths w ithin a 
state, or other variations. The underly ing  
objectives of these review s are as follows:

• P reven t fu tu re  dom estic  v io lence 
and dom estic hom icide

• Provide safer provisions for battered 
w om en and their children

• H old accountable both the perpetra­
tors of dom estic violence and the m ultiple 
agencies and organizations that come into 
contact w ith  the parties

D om estic violence fatalities are n o r­
mally handled by the criminal justice sys­
tem , w h ich  inv estiga tes the dea th  an d  
iden tifies and charges the p erp e tra to r, 
w here appropriate. H owever, such h a n ­
dling does little to review  the effective­
ness of the systems charged w ith  serving 
and  pro tec ting  those vu lnerab le  to d o ­
mestic violence and death. Sometimes ad 
hoc review s are conducted  th rough  the 
m edia, b u t these review s are often curso­
ry, em phasizing the sensational aspects of 
the case. Such m edia analyses rarely ac­
cess the deeper h isto ry  of dom estic v io­
lence, the entrapm ent o f women, the esca­
la tio n  o f ab u se  b e fo re  d ea th , an d  th e  
twists and turns in relationships that ap ­
pear to characterize a significant num ber 
of cases.

Domestic Violence-Related 
Fatalities

Domestic hom icide takes a num ber of 
different forms, all of w hich m ight serve 
as the basis for a dom estic violence death 
review. "Intimate partner homicide" u su ­
ally invo lves a m an  k illin g  h is fem ale 
partner, often after a long and escalating 
p a t te rn  o f d o m e s tic  v io le n c e . W h en  
women kill m als partners, they typically 
do so in self-defense, although such de­
fense may not qualify as such in a court of 
law. N on-intim ate p a rtn e r fam ily m em ­
bers also kill each other in so-called "fami­
ly homicides." M en som etim es kill other 
m en over a w om an  in  w h o m  they are 
both interested. These "sexual com petitor 
killings" are m uch sm aller in num ber than 
either in tim ate p a rtn e r or fam ily hom i­
cides.

M any m ore A m ericans die from  su i­
cide than  hom icide. R esearch  suggests 
that a large num ber of w om en w ho com­
m it suicide do so because of their violent 
victimization at the hands of an intim ate 
m ale partner. A u th o rs  Evan S ta rk  and  
Anne Flitcraft note specifically, "in m ost 
cases we believe battered w om en are pro­
voked to attem pt suicide by  the extent of 
control exercised over the ir lives."4 Ac­
cording to these au thors, the proxim ity

between w om an battering and w om en’s 
suicide attem pts, in genera], strongly sug­
gests tha t ba ttering  m ay be one of the 
principal causes of the suicide attem pts. 
•Stark and Flitcraft point ou t that a num b '~“ 
of stud ies show  abuse as a factor !n( 
many as 44 percent of female suicide at­
tempts.5 For these researchers, it is very 
telling that more than a third of the bat­
tered w omen in their sam ple6 "visited the 
hospital w ith an abuse-related injury or 
com plaint on the sam e day j s  their sui­
cide attempt."7

As the elderly population in the Unit­
ed  S ta te s  c o n t in u e s  to in c re a se , r e ­
searchers have become more aw are of do­
mestic violence betw een older partners. 
Social service providers and law enforce­
m ent agencies som etim es w rong ly  as­
sum e that because people are elderly they 
are not capable of com m itting o r being 
victimized by dom estic violence. This atti­
tude can translate into an assum ption that 
hom idde-suitides am ong the elderly usu­
ally take the form of "mercy killings" or 
su idde  pacts. Police officers or others who 
investigate the hom icide-suidde and find 
a note telling authorities that the couple 
could not live on w ith ailing health m ight 
hastily assume "mercy killing."

Upon further investigation, w e find it 
is nearly always m en w ho com mit these

Innovation backed by unparalleled customer 
service and training.

technologies.
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killings and that in a significant number 
of cases the ir fem ale victim s had ex­
pressed to other fimily members a desire 
to live no t d ie .1 Indeed, gerontologist 
Donna Cohen found that homiride-sui- 
cides involving eiderly women in west 
central Florida accounted for 20 percent of 
the total homicides of people over the age 
of 55.9 Cohen also notes that while the 
health had deteriorated for 50 percent of 
the women, two-thirds had expressed "no 
desire to d ie ."10 Evidence that women 
killed in so-called mercy killings or sui­
cide pacts had previously expressed "no 
desire to die" suggests there may have 
been battering before their demise.

The scope of review s is broadened 
considerab ly  if we inc lude  deaths of 
women traceable to domestic violence or 
directly linked to domestic violence. One 
might argue that because battered women 
appear more vulnerable to HIV infections 
than non-battered women, some deaths 
of women attributed to HTV, or some com­
plication thereof, might be traceable to the 
w o m e n '?  c o m p ro m is e d  s ta tu s  as 
b a tte red .u The sam e could be said of 
homeless women dying on the streets, as 
roughly half of homeless women report 
"fleeing abuse" as the reason for their 
homelessness.'2
Examples of Domestic 
Violence Fatality Reviews

The C om m ission  on the S tatus of 
Women in San Francisco in 1991 conduct­
ed one of the earliest and most detailed 
domestic violence fatality reviews. This 
review, held in a public forum, highlight­
ed the widespread breakdown of systems 
in the case of Veena Charan, whose hus­
band Joseph murdered her and then com­
mitted suicide. For 15 months before her 
death, Veena sought the help of various 
government agencies and made numer­
ous reports to the police She separated 
from Joseph and secured custody of their 
nine-year-old son.

Im m ediately  before Veena's death, 
Joseph was arrested for felony wife beat­
ing and malicious mischief. As a result of 
his conviction for this offense, Joseph re­
ceived a 12 -m onth suspended jail sen­
tence. He was put on probation through 
the Adult Probation Department with the 
following three conditions: (1 ) mandated 
domestic violence counseling; (2) a stay 
aw ay order; and (3) 30 days in jail, of 
which he was given four days, the re­
mainder to be served in the Sheriff s Work 
Alternative Program. Veena also obtained 
a restraining order that Joseph violated on 
several occasions. He also attempted to 
kidnap his son from school. Joseph killed 
his wife at the school, in front of teachers |
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The ensuing fatality review identified a 
range of problem s in the system: gaps in  
c o m m u n ic a tio n  a n d  c o o rd in a tio n  b e ­
tween agencies involved, a failure to col­
lect adequate  data  on  domestic violence 
cases, a lack of sensitivity to multicultural 
and sexual orientation issues, a failure to 
train agencies in m ulticu 'tural awareness, 
and a lack of appropriate translation ser­
vices. W ith respect to law  enforcement, the 
report found  tha t an  investigator at the 
San Francisco Police D epartm ent m in i­
m ized  the  p rio r  in ju ries to the victim . 
Specifically, the report notes, "had the in­
vestigator looked at the pattern of violence 
established by Mr. C har an, and presented 
that inform ation to the district attorney's 
office, stronger m easures and responses to 
the situation may have prevented Joseph 
Charon from  continuing the escalation of 
violence tha t led to the murder-suiride."13 
It w as also noted tha t probation services 
had no t adequately trained officers in the 
dynam ics of domestic violence.

W hile high-profile reviews such as the 
C h aran  in v estig a tio n  can reveal m any  
system ic problem s, there may be a ten­
dency for other reviews to blame one per­
son o r agency for the breakdown. Given 
that the batterer is the person responsible 
for the killing, the blam e and sham e that 
may arise from  s u u i fingerpointing can be

coun terp rodu ctive  to long term  system  
change. A blam ing approach to the fatali­
ty review  process, often referred  to as 
“tombstone technology" in fields such as 
av iation  and  n uclear pow er, m ight en­
courage the covering up  of inform ation in

F a t a l i t y  r e v i e w s  p r o v i d e  a n  

i m p o r t a n t  m e a n s  o f  

i m p r o v i n g  t h e  r e s p o n s e  o f  

l a w  e n f o r c e m e n t  a g e n c i e s  

t o  d o m e s t i c  v i o l e n c e .

cases of death.14 It is also the case that men 
who batter w om en blam e their victims for 
m uch  th a t it is negative  in the ir lives. 
U sing review s to b lam e o thers m erely  
perpetuates that negative and destructive 
style of thinking and contributes little to 
healing.

In the years since the Charan investi­
gation, different m odels have em erged to 
review dom estic violence deaths, m any of

which report aggregate data ra ther than 
the details of individual cases. W ithout 
any funding o r legislation, the Philadel­
phia D epartm ent of Public Health, with 
support from the district attorney's offii 
began the Philadelphia Women's Deati. 
R ev iew  Team in  1997 to e x am in e  all 
deaths (not just domestic violence cases) 
of w om en from 15 to 60 years of age.15 
These deaths could either be directly re­
lated to domestic violence or indirectly re- 
la ted  in  cases w here ba tte red  w om en 
were unable to access health care. Such an 
approach also means the team is open to 
studying suicides for any history of do ­
mestic violence.

Ir; Florida, death reviews em erged fol­
lo w in g  a r e c o m m e n d a t io n  f ro m  a 
statew ide research initiative to exam ine 
the idiosyncrasies of all dom estic hom i­
cid es.16 Sixteen team s now  o p e ra te  in 
Florida, and their deliberations are p ro ­
tected by immunity legislation. Team de­
liberations

are not subject to discovery or introduction 
into evidence in any civil action or discipli­
nary proceeding by any department or em­
ploying agency. . .  and any person who was 
in attendance at a meeting o f such an orga­
nization may not be permitted or required to 
testify in any civil action or disciplinary pro­
ceeding as lo any evidence or other matters

http://www.ipma-hr.org


Officers themselves serve on death  review 
teams and provide feedback to depart- 
m erts on the use of such instruments in 
light ct’ individual or aggregate deaths in 
their jurisdictions.

Some death review teams have argued 
for the use of risk assessment tools as an 
integral part of coordinated community 
responses to domestic violence cases. For 
example, in New Hampshire from Janu­
ary 1990 until October 31,2000,47 percent 
of the 224 homicides were domestic vio­
lence-related. In a recent report, the re­
view team recommended that "domestic 
v io lence sh o u ld  be a to p ic  in c lu d e d  
among continuing professional education 
requirements for all relevant disciplines..
. including law enforcement."23 The report 
goes on to state that "all professionals 
working on cases involving domestic vio­
lence should conduct an ongoing risk as­
sessment. The results of that risk assess­
ment will be shared with other providers 
to the extent allowable by their profes­
sion's ethical guidelines."23

In Florida, the Pinellas County team be­
lieves that death reviews have sharpened 
existing coordinated community respons­
es to domestic violence. From its discus­
sions w ith  local law  enforcem ent, the 
Pinellas team identified an approach to ed­
ucate men who commit domestic violence.

These discussions led to the installation of 
a VCR at the sheriffs holding cell where 
perpetrators are shown videos on dom es­
tic violence. The Pinellas team is now  mov­
ing toward creating a tracking system to I 
monitor perpetrators more carefully. In the 
past, if perpetrators were ordered to proba­
tion and re-offended before the order was 
put into the computer, the perpetrator was 
typically not charged with a violation of 
probation. Through its work with proba­
tion, the courts, and the police, the team is 
working to close this loophole.

In Washoe County, Nevada, the death 
review team recommended that police re­
ports of domestic violence contain infor­
mation on prior domestic calls to the resi­
dence invo lv ing  the sam e v ic tim  and 
perpetrator. In Maine, review recommen­
dations include increased instruction on 
evidence collection at domestic violence 
crime scenes, better preparation on the use 
of 911 tapes, and improvement in the way 
officers conduct interviews. The Hamilton 
County, Ohio, death reviews recommend­
ed stronger enforcement of violations of 
protection orders and parole conditions.

Most review teams across the country 
have called for greater education in the 
dynamics of domestic violence for law  en­
forcem ent and  other agencies w orking 
with battered women and their families.

Some recommendations call for recogniz­
ing the significance of specific warning* 
signs. For example, in Washington State, 
review ers noted the dangers posed by 
suicidal abusers and recommended that 
"officers should routinely  ask v ic tim s 
a b o u t the abuser's h isto ry  of m a k in g  
hom icidal or suicidal threats." If such  
threats have been made, officers should  
"urge the victim to call a domestic v io­
lence program for help with safety p lan­
ning."24 The report also recommends ex­
panding the sections of the Washington 
Association of Sheriffs and Police Chiefs 
Model Operating Procedures on "screen­
ing for suicide and responding to su iddal 
abusers."3

A number of statewide reviews recog­
nize the urgent need for translation ser­
vices in cases of domestic violence involv­
ing victims and perpetrators whose first 
language is not English.24 The Washington 
State report recom mends that “Institu- 
tk n s  such as law enforcement, hospitals, 
domestic’violer.ce programs, and Tempo­
rary Aid to Needy Families (TANF) of­
fices should create collaborative relation­
ships with grassroots organizations based 
in lim ited English-speaking com m uni­
ties."27 The report continues: "Consistent 
with our state law, law enforcement agen­
cies should conduct investigations of do-
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IACP Takes on Domestic Violence 
Fatality Review

In March the IACP's Police Response 
to Violence Against Women Project con­
vened the first meeting of advisors chosen 
to help develop a model protocol for law 
enforcement on domestic violence fatality 
review. The meeting, held in Santa Fe, 
New Mexico, brought together experts in 
the fields of social science research, law 
enforcement, and victim advocacy. Under 
a grant from the Department of Justice's 
Violence Against Women Office, the advi­
sory team will guide the development of a 
Training Key on danger assessment, gather 
information through visits to com m uni­
ties engaged in fatality reviews, and draft 
protocols to direct law enforcement’s par­
ticipation in the review process. Site visits 

to Florida and Delaware have been completed. Visits to Tennessee, Colorado, and Maine are planned for this summer.
IACP's Police Response to Violence Against Women Project is pleased to be working with this distinguished team of advisors: 

Chief James Roberts, Shreveport, Louisiana, Police Department; Lt. (Retired) Mark Wynn, Nashville; Captain Randy Lockmiller, 
Knoxville Police Department; Phyllis Sharps, George Washington University, Washington, D.G.; Neil Websdale, Northern Ari­
zona University; Bryon Johnson and Heather Moss, University of Pennsylvania; Jackie Campbell, Johns Hopkins University; 
Judge Susan Carbon; Rhonda Martinson, Battered Women's Justice Project; David Adams, EMERGE; and advocates M argaret 
Hobart, Felicia Collins Correia, S. E. Chase, and Robin Hassler Thompson.

At the 108th Annual LACP Conference later this year in Toronto, two of our advisors, Dr. Websdale and Dr. Johnson, will facil­
itate a roundtable discussion on domestic violence fatality review. Please look for the roundtable in the conference schedule and 
join us for an exciting and challenging exchange.

IACP's advisory team on domestic violence fatality review.
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mesne violence crimes with qualified in­
terpreters."54 In one dom estic hom icide 
case in Washington State "a law enforce­
ment officer asked a six-year-old child to 
translate for the family m em ber on the 
scene who had discovered the bodies of 
the tw o v ictim s."59 In  a n o th e r case "a 
hostage situation w ent on for at least an 
hour, and  because no translator was pre­
sent, the young hostage had to provide 
translation while the m urderer held a gun 
to her head."50

In addition to the potentially traum a­
tizing effects on nonprofessional on-scene 
translators, the use of imprecise transla­
tors may also im pede the subsequent case 
investigation in both domestic homicides 
and non-lethal domestics. The report con­
cludes that the use of the AT&T translation 
service is a "compromise step" that may be 
"aw kw ard" or uncom fortable for som e 
battered  w om en "but [is] p teferab le to 
using children or neighbors or not seeking 
out translation at all." H obart goes on to 
note that "some departm ents have officers 
tape the entire conversation, even while 
using translation, so tha t the opportunity 
to tran sc rib e  an d  o b ta in  p ro fessional 
translation services exists in the future."51

The problem s reg a rd in g  translation  
services in dom estic violence cases echo 
much broader issues involving services

for communities of color, especially in the 
inner city. Many African A m erican bat­
tered women living in inner-dty housing 
projects display a deep suspicion of po­
lice. So too, do the ir com m unities. The 
community and certain members therein 
might label a battered woman, a "snitch" ii  
she calls to seek protection for herself or 
her children. Community policing and its 
em phasis on grea ter and m ore varied  
forms of surveillance seems to make little 
difference on domestic violence crimes in 
these acutely disadvantaged areas. Given 
that the domestic homicide rate is many 
times higher among inner-dty blacks than 
it is among whites, fatality reviews offer 
the potential for enhancing dialogue be­
tween inner-dty minority atizens and the 
police. This dialogue might in d u d e  dis­
cussion of the management of the w ar on 
drugs, public housing rules and regula­
tions, w elfare-to-w ork in itiatives, and 
other polities that lim it battered women's 
ability to leave dangerous intimate rela­
tionships.

Conclusion
Domestic violence and the thousands 

of deaths that stem from it utilize large 
proportions of police departm en t bud­
gets, result in a significant num ber of lia­

bility claims against departm ents each 
year, and directly result in the death and 
injury of responding officers. Fatality re­
views, when conducted carefully and ap­
propriately, can

• im prove the response of police to 
these cases;

• enhance collaboration, communica­
tio n , an d  c o o p e ra tio n  b e tw een  an d  
am ong police and other involved agen- 
ries;

• reduce liability; and
• save lives and extend protections to 

battered women and their families.
1 The deliberations from domestic vio- 
’ lence fatality reviews can augment com­

munity education about this persistent se ­
rial and criminal justice problem. At the 
same, time law enforcement agendes can 
engage in deeper and more meaningful 
discussions about issues that affect the 
ability of women to escape these danger­
ous relationships. As the practice spreads 
and the sophistication of these reviews 
grows across the country, we urge leaders 
in the law enforcement community to em­
brace this opportunity to enhance their 
agency's response and improve the lives 
of m any American families. *

' Male intimates killed 1,600 women in 1976 and 
l^lR in 1999 (Bureau of Justice Statistics, 2001). See
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also James Fox and Marianne Zawifc Homicide Trends 
in the United States (Washington, D.C: Government 
Printing Office).

1 From our work-in-progress survey of 44 states, 
the following have some form of domestic violence 
death reviews. The letter L in parentheses after a state 
denotes the presence of legislation that supoorts the 
review process: Alaska, Arizona, California (I), Col­
orado, Delaware (I), District of Columbia, Florida (L), 
Illinois, Iowa (L), Kansas, Kentucky, Maine (L), Michi­
gan, Minnesota (one county with a team, local legisla­
tion), Nevada (L), New Hampshire (executive order), 
New Jersey (executive order). New Mexico, North 
Carolina, Ohio, Oklahoma Oregon, Pennsylvania, 
Tennessee (L), Virginia (L), Washington (L).

3 Barbara Hart. Legal Committee, "Domestic Vio­
lence Death Review,” National Council of Juvenile and 
Family Court Justices, February 9,1995.

'Evan Stark and Anne Flitcraft "Killing the Beast 
Within: Woman Battering and the Female Suiddality," 
liiternatior.nl Journal of Health Services 25, no. 1 (1995): 
55.

’Stark and Flitcraft, "Killing the Beast Within," 46.
‘ These authors investigated the medical records 

of women who came to the emergency room at Vale- 
New Haven Hospital as attempted suicides over a 
one-year period. They identified 176 such women 
who had attempted suicide at least once during the 
study year (see Stark and Flitcraft, "Killing the Beast 
Within," 43).

’Stark and Flitcraft, "Killing the Beast Within," 53.

• The 1999 report by the New Mexico Female Inti­
mate Partner Violence Death Review Team, titled 
"Getting Away with Murder,” notes that the law en­
forcement investigation of intimate partner homicides 
"may lack vigor and consistency, especially homicides 
in which the perpetrator then commits suicide" (19).

'  Charles Patrick Ewing, Fatal Families: The Du 
ics of Intrafamilial Homicide (Thousand Oaks C 
Sage, 1997), 143.

10 Cited in Ewing, Fatal Families, 143.
11N. Websdale and B. Johnson, "Battered Women's 

Vulnerability to HIV Infection." Justice Professional 10, 
no. 4 (1997): 183-198.

'’JoanZorza, "Woman Battering:AMajorCause of 
Homelessness," Cleannghouse Review 25, no. 4 (19911. 

u Report, 7.
" See LL Leape, "Error in Medicine,"Journal of the 

American Medical Association 272 (1994): 1851-1357.
’’This indudes deaths classified as homiddes, sui­

cides, unintentional injury, undetermined cause, those 
with inadequate certificates, and peculiar circum­
stances (asthma, AIDS). This is not to suggest that the 
deaths of women over 60 are not due to domestic vio­
lence. For example, "suiride pacts" where elderly men 
kill their female partners and then themselves cannot 
be assumed to be free of a history of domestic vio­
lence. Indeed, gerontologist Donna Cohen found that 
homiride-suiddes involving elderly women in west 
central Florida from 1988 from 1994 doubled. In all, 
such Homiddes accounted for 20 percent of the total 
homiddes of people aged over 55. Cohen also notes 
that while the health of half of women had deteriorat­
ed, two-thirds had expressed "no desire to die." Evi­
dence that women killed in so-called suiride pacts had 
expressed "no desire to die" may suggest they were 
being battered before their demise (Qted in Charles 
Ewing, ratal Families, 143).

'* See Neil Websdale, Understanding Domestic 
Homicide (Boston, Mass.: Northeastern University 
Press, 1999). For the most recent statement on the sta­
tus of the Florida fatality review teams, see Neil V 
dale and Byron Johnson, "Implementing and Mon 
ing New Fatality Review Teams' (available from the 
Florida Department of Children and Families, Talla­
hassee, Florida. 2001).

•’ Florida Statutes 741,3165 s. 1(2).
'»Florida Statutes 74U16 s. 1(4).
11 M. Hobart, "Honoring Their Lives, Learning 

from their Deaths: Findings and Recommendations 
from the Washington State Domestic Violence Fatality 
Review," Washington State Coalition Against Domes­
tic Violence (2000).

s  Thurman v. City ofTorringtan, Connecticut, £95 F. 
Suop. 1521 (Dist. Conn. 1984). See also Bruno v. Coda,
396 N.Y.S.2d 974 (1977).

3 See Neil Websdale. "Lethality Assessment Tools:
A Critical Analysis," VAWNET Violence Against 
Women Grant Office Applied Research Series (2000).

“ New Hampshire Governor's Commission on 
Domatic and Sexual Violence, Nashua, New Hamp 
shire, (November 2000): 7.

u New Hampshire Governor's Commission on 
Domesiic and Sexual Violence, Nashua, New Hamp 
shire, (November 2000): 7.

M Hobart, "Honoring Their lives,* 12. 
a Hobart, "Honoring Their Lives," 11. The report 

recommends that law enforcement officers immedi­
ately call in mental health professionals when batter­
ers threaten suiride (35).3  New Hampshire Governor's Commission on 
Domestic ana Sexual Violence, Nashua. New Hamp­
shire, (November 2000): 16. Santa Clara County Des:.-, 
Review Committee. Final Revort, October 1993-Ser.-r-r- 
her 1997. 13. Charan Investigation. 6. Hobart. Honc’- 
Thetr Lives,'' 47-51.
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Domestic Violence Fatality 
Reviews: From a Culture of Blame 

to a Culture of Safety
BY NEIL WEBSDALE, PH.D., JUDGE M ICHAELTOWN AND BYRON JOHNSON, PH.D.

M in troduction
As courts and communities try to confront domestic 

violence, the question o f what to do about domestic vio­
lence fatalities continually resurfaces. Normally, these fatal­
ities are handled by the crim inal justice system , which 
investigates the deaths and identifies and charges the perpe­
trators, when appropriate. Such criminal justice handling, 
however, does little to review the effectiveness of the var­
ious systems charged with serving and protecting those vul­
nerable to domestic violence and death. This shortcoming is 
all the more significant given that most communities have 
experienced a high profile domestic violence homicide.

Traditionally, these tragedies have resulted in finger 
pointing, anger, fear, frustration, and distrust. Sometimes, this 
finger pointing has found voice in the form of editorials, law­
suits, and legislative hearings. These forms of finger pointing, 
sometimes refereed to as “tombstone technology” in fields 
such as aviation and nuclear power, have not been productive.1 
They can result in accusations o f stonewalling and cover-ups. 
Consequently, many community members, including judges, 
court adm inistrators, elected officials, prosecutors, law 
enforcement officials, and battered women's advocates are 
looking for workable and fair models to review domestic vio­
lence fatalities, with a view to preventing future deaths.

This search is not for the fainthearted since it requires a 
paradigm shift from a culture of blame to a culture of safety

in which domestic violence deaths are reviewed through the 
lens o f preventive accountability. Fortunately, there are 
workable models in the fields of medicine and aviation 
upon which to draw. These models teach courts and com­
munities that, with vigor, honesty, and candor, they can 
build reliable systems that value accountability and help 
prevent future death and injury from domestic violence. 
Because domestic violence deaths exhibit predictable pat­
terns and etiologies, they are preventable.

We argue that the establishment of domestic violence 
fatality review  teams is one effective way o f reducing 
domestic violence homicides. After briefly outlining the scope 
and extent of domestic violence related deaths, this article dis­
cusses the history of domestic violence fatality reviews and 
presents several models that appear to be both effective and 
fair. In particular, we emphasize that these models form part of 
an emerging process that will take years to unfold. We espe­
cially recommend judicial leadership in promoting and estab­
lishing local review processes. This is particularly so in 
jurisdictions where a unified family court or closely coordi­
nated juvenile/family court exists.

It is not our intent to present a formula for conducting 
such reviews. Rather, tliis article presents a variety of appar­
ently effective models, since the authors believe communities 
will review “domestic violence deaths” in their own unique 
ways. By raising key questions and presenting workable

Neil S. W ebsdale is in  Associate Professor of C.-iminii Justice at Northern Arizona University, presently completing a research sabbatical at Vanderbilt University. 
Judge Michael A.Town is a Grcuit Court Judge in Honolulu, Hawaii.
Byron R. Johnson is the Director of the Center for Crime and Justice Policy atVanderbilt University.
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Domestic Violence Fatality Reviews

models, the authors hope to contribute to the discussion about 
domestic violence fatality reviews within the framework of a 
culture of safety rather than a culture of blame.

Î Scppe and Extent o f Domestic Violence 
Related Deaths: An O utline

Each year deaths attributable to domestic violence con­
stitute a significant proportion of the totai number o f homi­
cides. These homicides take a number of forms. The largest 
sub-category of domestic violence deaths is "intimate partner 
homicide." This form of domestic homicide involves the 
killing o f a person by her/his intimate or form er intimate 
partner.2 The other major sub-category consists o f "family 
homicide," which involves the killing of a victim by that 
person's relative by blood or marriage. Examples o f family 
homicide include cases in which parents or guardians kill chil­
dren (filicide), brothers kill brothers (fratricide), sisters kill sis­
ters (sororicide), or children kill parents (parricide).3

Intimate partner and family homicides are not the only 
deaths attributable to dom estic violence. A num ber o f 
researchers have argued that many women who commit sui­
cide do so within the context of battering relationships, thus 
making it possible to argue that domestic violence was a 
prime causal factor in their self-killing.4 Similarly, because 
battered women appear more vulnerable to HIV infections 
than nor-battered women,5 one might argue that some deaths 
o f women attributed to HIV, or some complication thereof, 
might be traceable to their status as battered women.

§jTJSe Emergence o f Domestic 
Violence F a ta lity Reviews

MEDICAL FATALITY REVIEWS
The emergence of child and adult domestic violence 

fatality reviews is traceable to death reviews in the medical 
profession. Often, these reviews are called morbidity and 
m ortality reviews. The medical fatality review model is 
based on the internal reviews of deaths that occur in hospital 
settings. Personnel involved with patients who die in ques­
tionable circumstances present information to the review 

• team. The team gathers the information together and reaches 
a conclusion about the reasons for the fatality.

One of the ii.jtial problems identified in implementing 
effective medical reviews was their emphasis on "catching 
rascals, rather than on improving hospital wide perfor­

mance" (Rosen and Susman, 1983). This blaming approach 
was highlighted in an October 1998 editorial in the Jouma' 
o f the American Medical Association (JAMA). The editorial 
notes that the health care system  continues to rely upon 
“requiring individual error-free performance enforced by 
punishment, a strategy abandoned long ago by safer indus­
tries such as aviadon and nuclear power."6

CHILD FATALITY REVIEWS
Unfortunately, many child, fatality review teams also 

emerged with a similarly punitive ethos.7 In some cases, 
review teams inappropriately blamed battered mothers for 
failing to protect children killed by abusive male partners.3 
O ther child death review  teams appropriately sought to 
identify  breakdow ns in the system  o f service delivery, 
focusing less on individual accountability and more on 
system-wide service coordination.

The most progressive child review teams currently rec­
ognize the need to blend multiple systems-wide account­
ability with a non-punitive ethos. This does not mean there is 
no accountability. Rather, there is recognidon that risk and 
error are inevitable aspects o f  the coordinated delivery or 
compicx services. Errors, therefore, should be idendfied ana 
rectified within an open climate of honesty and healing.

As the C olorado  C hild  D eath  Review Com m ittee 
points out, if cases are handled improperly, or if a crime is 
com m itted, agencies with the greatest involvement and 
clearest responsibility  are asked to put things right. In 
especially egregious situadons, matters can be submitted 
to a grand jury .9 This philosophy seems to have permeateo 
through to the review o f adult domestic violence deaths in 
this jurisdiction. For exam ple, the mission statement o f 
Project Safeguard (Denver) recognizes that "perpetrators 
o f dom estic violence are ultim ately responsible for the 
death of vicdms. Thus, the goal of this committee is not to 
place blame but rather to better understand the dynamics 
of domesdc violence when death is involved and thereby 
diminish the possibiliues o f future fatalides." 10

M ost ch ild  death  rev iew s involve child fa ta lities 
caused by abuse and/or neglect and as such constitute a 
form o f domestic violence death review. However, child 
fatality review teams have not always been quick to recog­
nize the key links between adult domestic violence and thu 
killing of children. There are notable exceptions and some
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teams have begun to work on identifying these links." For 
example, Detective Linda Burton, who heads up the Child 
D eath Review Team  in Hillsborough County, Florida, 2. 
reports that at least two-thirds of children killed in homi­
c id es  in H illsb o ro u g h  C ounty  from  1994-1998 had 3. 
mothers or other female caretakers who had been beaten 
by their intimate male partners. 12

T H E  C H A R A N  IN V E STIG A TIO N

One of the first domestic violence death reviews, the 
“Charan investigation," involved the very detailed public 
analysis of a domestic homicide-suicide in San Francisco.
The Charan investigation pinpointed the widespread break­
down of several systems.

The Facts. On January 15, 1990, Joseph Charan killed his 
w ife, Veena Charan, and then took his own life. For a 
period o f 15 m onths p rio r to her death, Veena Charan 
sought the support o f various government agencies. Veena 
had been separated from Joseph and was awarded custody 
of their nine-year-old son. During the 15 months preceding 
her death  she  m ade num erous reports to the po lice . 
Immediately prior to her death, Joseph was arrested for 
felony wife beating and malicious mischief. As a result of 
his conviction for this offense, Joseph received a 12-month 
suspended jail sentence. He was put on probation through 
the Adult Probation Department with the following three 
conditions: ( 1 ) mandated domestic violence counseling; (2) 
a stay away order; and (3) 30 days jail time, of which he 
was ordered to serve four days, with the remainder to be 
served in the Sheriff’s Work Alternative Program. Veena 
Charan had obtained a restraining order, which Mr. Charan 
violated on several occasions. He also attempted to kidnap 
his son at the son’s school. It was at the school that Mr. 
Charan killed his wife in front of schoolteachers and school 
children, before committing suicide.

Questions raised by the investigation. The San Francisco 
Domestic Violence Consortium, which commissioned the 
Charan investigation, requested answers to three clusters 
of questions:

1. Do the departments of the City and County of San 
Francisco have policies and procedures relating to

domestic violence? If so, what are they and how ade­
quate are they?
Is there sufficien t inform ation-sharing  among the 
departments in these particular types of cases?
Are there sufficient data to evaluate the effectiveness of 
the system? If not, what additional data need to be col­
lected? What changes, if any, to current procedures can 
be adopted to avert future tragedies?

Gaps in service delivery identified. As a result of this inves­
tigation, the case files and public testimony identified four 
essential gaps in service delivery in the Charan case:

1. Communication and Coordination.
Aside from the communication .between the San Francisco 
Police Department and the District Attorney’s Office, there 
was little communication among the multiple agencies that 
had contact with Veena Charan. These multiple agencies 
included the municipal court, adult probation, family court 
services, and social services. The review committee called 
for centralization o f information and better coordination of 
service delivery.

2. Data Collection.
The commission recognized the need for systematic infor­
mation about domestic violence cases. The investigation 
noted, “Data on the number o f domestic violence cases han­
dled by the departments ranged from very limited to none at 
all. '" 3 The Commission deemed the data to be o f central 
importance in the identification of the level of need for ser­
vices and the subsequent delivery of those services.

3. Access to Services.
The Commission pointed out that a lack o f sensitivity to and 
an understanding of multicultural and gay/lesbian issues in 
city departments increases the numbers of those suffering 
from domestic violence.

4. Training.
Most of the training recommendations concerned multicul­
tural aw areness . 14 T ranslation  serv ices were lacking . 
Specifically, there was a lack of translators in the Superior 
Court, Civil Division, and a limited number of translators in 
the Criminal Division. This problem created delays and mis-
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