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c. Protective standards - With nearly 100 years of food safety regulation experience
in the U.S. we know that the 5 risk factors that must be controlled are: food from
unsafe sources, inadequate cooking, inadequate holding, contaminated equipment
and poor personal hygiene.

d. Rational regulatory scheme. 32 Alaska food safety experts (Food Safety and
Sanitation staff) have reviewed how jurisdictions and industry ensure food safety
in other states and developed Alaska's new regulatory scheme called Active
Managerial Control. As the name implies, responsibility for food safety has been
clearly placed on operators. It consists offood service workers that are
knowledgeable about the causes of foodborne illness and practices to control
them, written standard operating procedures and self-audits, and DEC
enforcement implemented through on-sight inspections and record audits. HB 378
is needed to make the proposed rational regulatory scheme of AMC possible.

e. Documented compliance. AMC incorporates various ways for operators to
document and DEC health officers to verify compliance.

f. Enforcement. Flexible mechanisms are needed to promote compliance through
appropriate actions that prevent and deter rather than ineffective mechanisms that

only react and punish.

Certification is a necessary part of an effective food safety system.
Enforcement tools are necessary to promote compliance.
Certification and enforcement are key components of Alaska's new
Food Safety protection system called Active Managerial Control.

21412004 HB 378 testimony
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Dirty dining?

'Dateline' hidden
cameras investigate
cleanliness of America's
top 10 fast food chains

Fast food: It's served fast ard you eat it fast, maybe too fast to notice the restaurant
is a little dirty. The fact is that no one has ever done a national survey looking at the
cleanliness of fast food chains — until now. Recently, we took our Dateline cameras
undercover for the first-ever investigation of whether America's top 10 fast food
chains are clean and safe. How did your favorite restaurant do? We're a nation fueled
by fast food: burgers and fries, tacos, fried chicken. It's hot, tasty and easy. And
with millions and millions of meals sold every day, most of us just assume it's all

clean and safe. But when it's not, it can be devastating.

After eating at this McDonalds in Erwin, Tenn., last March, one hundred people
became violently ill. Some ended up in the hospital, dehydrated and even
hallucinating. The Centers for Disease Control says sick restaurant employees very

likely contaminated food with a virus, although McDonald's disputes that.

Meanwhile, after eating at a KFC in Colorado, Gianni Velotta was infected with a

dangerous salmonella bacteria. His mother says he almost died.
Natalie Velotta: "His kidneys weren't working. | mean, there's just no words to
explain how bad it actually was."

How do your favorite restaurants rate?

Was there any way to prevent it? Well, had Natalie Velotta checked, she'd have

learned health inspectors had cited and fined that KFC just a few months earlier.

Velotta: "If | would have known that they had several health violations, | would not

have eaten there."”

But who has time to check health inspection reports before they go to a fast food

restaurant? Virtually no one, so Dateline decided to do it.

The biggest 10 chains have 75,000 restaurants. We couldn't look at all of them, so
we hired a survey company to choose a sample, 100 restaurants from each chain,

1,000 in all, spanning 38 states.



hazardous problems.

What may shock you is just how many restaurants had critical violations. More than
sixty percent of all fast food restaurants in our sample had at least one critical

violation in the last year and a half.

How many total violations did each chain have? Here comes Dateline's dirty dining

survey — it's a top 10 list where no fast food restaurant wants to come in number

one:

10: TACO BELL
The 100 Taco Bells we sampled had the fewest total critical violations, 91, making it

the best performer in our survey. But it was not without problems. Recurring

violations included dirty food preparation counters and rodent droppings.

9. MCDONALD'S
The golden arches, the 100 McDonald's we looked at came in with a total of 136

critical violations. Some didn't have a trained and certified food handler on the job,

required by law in many states.
Thompson: "It's that important?"

Smith-Dewaal: "Absolutely. We can't have food prepared by people who don't know
that you can't combine raw meat with cooked meat, with people who don't

understand the importance of proper temperatures in food preparation.”

8. KFC
The 100 KFCs we sampled tallied up 157 critical violations, and two thirds of the

"finger lickin' good" restaurants had at least one critical violation. Remember, it was
at a KFC, the Health Department says, little Gianni Velotta picked up salmonella
poisoning last year. We've now learned that another child was also sickened there,

and the same restaurant has since been cited for three more critical violations.

While the Velotta's have settled a lawsuit against the restaurant, a lawyer for the

owner of the franchise contends the salmonella cases did not originate there.

7. SUBWAY
The 100 Subways we looked at totaled 160 critical violations. A recurring problem at

the sandwich chain was improper food holding temperatures.
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Dirty dining?

'Dateline' hidden
cameras investigate
cleanliness of America's
top 10 fast food chains

Fast food: It's served fast and you eat it fast, maybe too fast to notice the restaurant
is a little dirty. The fact is that no one has ever done a national survey looking at the
cleanliness of fast food chains — until now. Recently, we took our Dateline cameras
undercover for the first-ever investigation of whether America's top 10 fast food
chains are clean and safe. How did your favorite restaurant do? We're a nation fueled
by fast food: burgers and fries, tacos, fried chicken. It's hot, tasty and easy. And
with millions and millions of meals sold every day, most of us just assume it's all

clean and safe. But when it's not, it can be devastating.

After eating at this McDonalds in Erwin, Tenn., last March, one hundred people
became violently ill. Some ended up in the hospital, dehydrated and even
hallucinating. The Centers for Disease Control says sick restaurant employees very

likely contaminated food with a virus, although McDonald's disputes that.

Meanwhile, after eating at a KFC in Colorado, Gianni Velotta was infected with a

dangerous salmonella bacteria. His mother says he almost died.
Natalie Velotta: "His kidneys weren't working. | mean, there's just no words to
explain how bad it actually was."

How do your favorite restaurants rate?

Was there any way to prevent it? Well, had Natalie Velotta checked, she'd have

learned health inspectors had cited and fined that KFC just a few months earlier.

Velotta: "If | would have known that they had several health violations, | would not

have eaten there."

But who has time to check health inspection reports before they go to a fast food

restaurant? Virtually no one, so Dateline decided to do it.

The biggest 10 chains have 75,000 restaurants. We couldn't look at all of them, so
we hired a survey company to choose a sample, 100 restaurants from each chain,

1,000 in all, spanning 38 states.



We then collected and examined local health inspection reports for the last year and

a half on each of those 1,000 restaurants. Some were inspected just once, some

more often during that period.

In a first of its kind national investigation, Dateline is going to use these health
inspection reports to find out which fast food chains in our survey are the cleanest
and the dirtiest. What we found may do more than surprise you. Some of the horror

stories in Dateline's dirty dining survey just might turn your stomach.

In a Chicago, in a Wendy's, inspectors found dead rodent decomposing on a rat trap.
At a California Taco Bell, someone bit into a taco, only to find chewing gum. An
inspector in Texas found a worm in a Wendy's salad. At a Hardee's in Florida, a

customer was handed a cup of soda with blood dripping from it. There was blood on

her change as well.

The list goes on, A cockroach in someone's soda, a sharp metal object in a man's
sandwich. But as disgusting as those things are, they are rare. Experts say the

things you can't see can be even more hazardous.

So what can be dene about all this? Well, health inspectors tell us it's not that easy
to just close down a restaurant, and they say their power is limited when it comes to

even imposing heavy fines. What they can do is cite restaurants for what is known as

a hazardous or critical violation.

Caroline Smith-Dewaal is with the Center for Science in the Public Interest, a food

safety watchdog group.

Smith-Dewaal: "A critical violation is something that happens in a restaurant that

may result in the food becoming contaminated."

Lea Thompson: "By definition, is a critical violation something that could make you

sick?"
Smith-Dewaal: "Yes."

Critical violations are a benchmark forjudging a restaurant's cleanliness. Most food
regulations mandate they be corrected immediately, and they are the only type of
violations we counted in our survey. They include things like handling ready-to-eat
food with bare hands or unwashed hands, undercooked meat, improper food holding

temperatures, sick employees preparing food, and a host of other potentially



hazardous problems.

What may shock you is just how many restaurants had critical violations. More than
sixty percent of all fast food restaurants in our sample had at least one critical

violation in the last year and a half.

How many total violations did each chain have? Here comes Dateline's dirty dining

survey — it's a top 10 list where no fast food restaurant wants to come in nhumber

one:

10: TACO BELL

The 100 Tacc Bells we sampled had the fewest total critical violations, 91, making it
the best performer in our survey. But it was not without problems. Recurring

violations included dirty food preparation counters and rodent droppings.

9. MCDONALD'S
The golden arches, the 100 McDonald's we looked at came in with a total of 136

critical violations. Some didn't have a trained and certified food handler on the job,

required by law in many states.
Thompson: "It's that Important?”

Smith-Dewaal: "Absolutely. We can't have food prepared by people who don't know
that you can't combine raw meat with cooked meat, with people who don't

understand the importance of proper temperatures in food preparation.”

8. KFC
The 100 KFCs we sampled tallied up 157 critical violations, and two thirds of the

"finger lickin' good" restaurants had at least one critical violation. Remember, it was
at a KFC, the Health Department says, little Gianni Velotta picked up salmonella
poisoning last year. We've now learned that another child was also sickened there,

and the same restaurant has since been cited for three more critical violations.

While the Velotta's have settled a lawsuit against the restaurant, a lawyer for the

owner of the franchise contends the salmonella cases did not originate there.

7. SUBWAY

The 100 Subways we looked at totaled 160 critical violations. A recurring problem at

the sandwich chain was improper food holding temperatures.



Thompson: "VVhat does that mean?"

Smith-Dewaal: "That means that bacteria in the food that's already cooked can

start to grow, and it can reach levels that can cause serious illness for someone who

consumes it."

6. JACK IN THE BOX

The 100 Jack in the Box restaurants had a total of 164 critical violations. A Ventura,

Calif., Jack in the Box was a trouble spot. It had several customer complaints of food

borne illness.

5. DAIRY QUEEN
The 100 Dairy Queens we examined totaled 184 total critical violations. One Dairy

Queen in Hampton, Va., rang up a number of critical violations last summer for

grime, debris, and a inaccurate thermometer.

When Dateline went back recently to take a look, the restaurant invited us in, and

showed it had fixed the problem.

4. HARDEES
The 100 Hardee's tallied 206 critical violations. Again and again inspectors cited the

presence of insects and rodents.

Smith-Dewaal: "Rodents and roaches are gross. But more importantly, they can

also spread germs from food to food, and carry germs into a restaurant.”

Last May, one restaurant was cited for not having soap in the employee's sink. Yet,

inspectors found employees handling ready-to-eat food with their bare hands.

3. WENDY'S
100 Wendy's had 206 critical violations. That's the same as Hardees, but more

Wendy's restaurants had violations. So Wendy's is number three in our Dateline dirty

dining survey.

At a Wendy's in Mesa, Ariz., inspectors noted repeated problems witn food holding

temperatures, mice droppings on the shelves, bare hand food contact, and one food

borne illness complaint.

2. ARBY'S



The 100 Arby's had 210 critical violations. The roast beef specialists had recurring
violations for improper hand-washing and employees handling ready-to-eat foods

with their bare hands.

Smith-Dewaal: And clearly, if the person isn't washing their hands or using other

sanitation practices, they can really make people very sick.

1. BURGER KING

So which fast food chain finished number one on Dateline's dirty dining list? It's
Burger King. The 100 Burger Kings we sampled rang up a whopping 241 total critical
violations. Health inspectors cited a Virginia Burger King for 14 separate critical
violations: employees not washing their hands, uncovered food in the fridge, grime
and debris found on this ice chute, and on the drink machine at the drive-thru

widow. We observed one employee scooping ice into a cup with his bare hands, an

apparent critical violation.

SO WHAT'S THE BIG PICTURE?
The 1,000 restaurants we sampled totaled 1,755 critical violations, and 613
restaurants were cited at least once. That's more than 60 percent with problems

inspectors consider potentially hazardous to your health.

Still, in an industry where millions of meals are served...

Thompson: "Is it unrealistic to expect a fast food restaurant to come up with a

clean bill of health every single time an inspector walks in the door."

Smith-Dewaal: "The government inspector is the last checkpoint. The restaurant
itself should be doing inspections and checking for critical violations every day. They

shouldn't wait for a government inspector to tell them they're doing it wrong."

Steve Grover of the National Restaurant Association represents fast food restaurants.

He's a former health inspector himself.
Thompson: "Does Dateline's survey concern you?"
Steve Grover: "It concerns me. | do not find critical violations acceptable.”

Thompson: "Why are they there in the first place?"



Grover: "Because no one's perfect. | tell the executives every day, 99.9 percent is

not good enough, when it comes to food safety."”
Thompson: "What about 60 percent?"
Grover: "Sixty percent is not good enough when it comes to food safety.”

Grover argues as long as critical violations are being corrected promptly, then the
system is working. Inspectors are doing theirjob, and the restaurants are following

the advice of the inspectors as they come through.

Most fast food restaurants are owned by individuals, but most chains say they

inspect every restaurant that has their name on it.

In a letter to Dateline, Burger King says it is "Extremely disappointed” by (the)
findings... We want to assure our guests we will quickly investigate... and take
immediate and appropriate actions..." The president of Wendy's writes, "one critical
violation on a health inspection report is one too many." And Hardees says, "We
must always do better. Any critical deficiency is unacceptable - which is why we
address them immediately." McDonald's says "No one cares more about operating

clean, safe restaurants than McDonald's."

All are unanimous in agreeing with KFC that "Food safety is our number one

priority." The Velottas, whose little boy became almost died, hope that's true.

Velotta: "Every single time | go to a fast food restaurant, there's that doubt in the

back of my mind that they could get sick. Every single time."



Active Managerial Control

Improving Alaska’s Food Safety
System

Audits and Inspections Implementing the New System

Audits
P

> New and existing establishments Target Schedule

will initially be required to submit
their SOPs, records, and self-
inspections for review.

Annually, and as part of the permit
review process, a percentage of
randomly selected establishments
will be required to submit their self-
inspections and records.

Inspections

» On-site evaluations of

establishments will be conducted to
determine their control of risk
factors, to review SOPs and how
they are implemented, and to audit
required records and self-
inspections.

Enforcement actions, including
administrative fines, may be
initiated for risk factors that are not
being controlled, imminent health
hazards and other serious
violations of the regulations.

12/01/2003
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Public Notice Food Code Spring 04
Revisions Adopted Fall 04
CFPM Required Fall 04
Food Worker Training Fall 04
AMC Workshops Fall 04
AMC Required Fall 05

Elements of this new food safety
system will be included in draft
revisions to the Food Code (18 AAC
31). Food Establishment operators
are encouraged to comment and will
be directly notified when the draft
regulations go out for public notice.

Your input is important, and can
improve the regulations. Every
comment will be considered, and
changes may be made based on the
comments received.

For more information visit our
website:
www.state.ak.us/dec/deh/

(JD Food Safety & Sanitation

Active Managerial Control is a
comorehensive food safety
system. It includes operators
and staff who are
knowledgeable about food
safety issues, and are
responsible for controlling
practices and procedures that
contribute to foodborne iliness.
It can be implemented in both
urban and remote settings.

This new system offers greater
assurance that safe food is
served throughout Alaska.

Alaska Department of Environmental
Conservation
Division of Environmental Health
Food Safety and Sanitation Program
555 Cordova Street
Anchorage, AK 99501
(907)269-7501 FAX (907) 269-7510


http://www.state.ak.us/dec/deh/

Elements of “Active Managerial
Control”

Elements of Alaska’s Food Safety System
include trained food workers, standard
operating procedures, monitoring and
recordkeeping of certain risk factors, self-
inspections, audits, and field evaluations.
The details of these elements are explained
below.

1. Training

» Establishments that serve unpackaged
food will need to have a Certified Food
Protection Manager (CFPM). She/he
must pass a nationally recognized exam
to become certified.

» All food workers must have food safety
training and pass an exam.

» Many options will be available for both
manager and food worker training,
including self-study, online, and
classroom training.

2. Written SOPs (Standard Operating
Procedures)

Establishments must have SOPs that
describe their policies on,

» proper handwashing,

» employee health,

training,

food sources,

receiving and storage,

chemical use and storage, and
sanitation.

vVvyyvyyVvyy

3. SOPS, monitoring, and
recordkeeping will also be required,
where applicable, for the following:

hot and cold holding
cooking,

cooling,
reheating, and
handling
ready-to-eat food.

vVvyyVvyYYvVvYYy

4. Food Safety Checks

» Regular food safety checks,
conducted by the operator, will help
verify that the establishment’s
procedures, and good retail practices
are being followed, and any required
records are maintained.

The 5 Risk Factors for
Focdborne lliness

Unsafe Holding Temperatures
Inadequate Cooking
Contaminated Equipment
Food from Unsafe Sources
Poor Personal Hygiene

X1

Food Safety and Sanitation
Program: Operator Assistance

DEC will hold workshops and provide training
to help operators understand and implement
Active Managerial Control. In addition, FSS

plans to:

Provide Food Safety Training
Opportunities

» Publish a list of CFPM Training Courses
and Exams.

» Conduct Train the Trainer courses for
employers and others who want to
provide food worker employee training.

» Offer food worker training, testing, and
certification online.

» Provide free training materials online and
in print.

Provide Model SOPs and Forms

» Publish a Compliance Manual which will
include permit applications, plan review
requirements, instructions on identifying
processes and risk factors, templates for
writing customized SOPs, and example
forms for recordkeeping and self-
inspections. It will be available online and
in print.

» Publish a Resource Manual to help
operators implement their active
managerial control system. It will include
procedures for controlling risk factors,
examples of policies, reproducible signs,
and other information.



FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title "An Act relating to the Alaska Food, Drug,
and Cosmetic Act, including sales, advertising..."

Sponsor House Finance

Requester House Health, Education and Social Services

Expenditures/Revenues

Dept. Affected,;
RDU
Component

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) [

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Montal Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of an)/ current year (FY2004) cost:

FY 2006

0.0

0.0

FY 2007

0.0

Fiscal Note Number: J
Bill Version: HB 378
(H) Publish Date: 2/9/04

LAW

Civil
Environmental

Component No.

(Thousands of Dollars)

FY 2008 FY 2009 FY 2010

0.0 0.0

(Thousands of Dollars)

0.0

0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS

Prepared by: Kathryn A. Daughhetee, Director

Division Administrative Services

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General

Agency Department of Law

(Revised 1220030VB)

cc. /7TEE COPY

Phone 465-3673
Date/Time 2/2/041:13 PM

Date 2/2/2004
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FISCAL NOTE

STATE OF ALASKA .
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

HB378-EC-EH-1-14-04
ZHZZHIZ

Fiscal Note Number:

Bill Version:
() Publish Date:

Dept. Affected Environmental Conservation

Title An Act Relating to Food, Drug and Cosmetics RDU Environmental Health
Component Food Safety and Sanitation
Sponsor Representative Bill Williams
Requester Component No. 2343
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 106.7 106.7 106.7 106.7 106.7 106.7
Travel 5.0 5.0 5.0 5.0 5.0 5.0
Contractual 13.2 13.2 13.2 13.2 13.2 13.2
Supplies 72.0 2.0 2.0 2.0 2.0 2.0
Equipment 13.8 2.0 2.0 2.0 2.0 2.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 210.7 128.9 128.9 128.9 128.9 128.9
CAPITAL EXP/INDITURES
CHANGE IN REVENUES (1005/1156 ) 80.0 157.0 77.0 157.0 157.0 77.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
1156 Receipt Supported Services 210.7 128.9 128.9 128.9 128.9 128.9
TOTAL 210.7 128.9 128.9 128.9 128.9 128.9
Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-time 2 2 2 2 2 2
Part-time 0 0 0 0
Temporary 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

See Attached

Kristin Ryan, Director
oivision qf Envifonmental Health

Prepared by:
Division

N

Approved by:

Phone 269-7645
Date/Time 1/14/04 12:22 PM

Date_1/14/2004

Agency Department of Environmental Conservation

(Revied 1212080V
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB378-EC-EH-1-14-04
2004 LEGISLATIVE SESSION

ANALYSIS

This bill .authorizes the departmen'g to implemer)t'ke){ elemen'ts ofthe new food saf'ety program called - Active
Managerial .Control (AMO); This includes certification requirements for food service-managers, separate food

worker certification and testing, and authority to issue civil fmes.

REVENUES

Food Worker Certification:Regulations will be implemented that require food workers to pass an exam
administered by the department. A $10.00 fee will be assessed for a three-year certification with a $10.00 fee

for each re-certification. There are approximately 16,000 food workers employed in the state.

¢ FY2005 - Half ofthe food workers will be certified in the first year of implementation producing $80.0
in receipts. (There is a one-year grace period in effect that extends into FY2006).

e FY2006 - The other half of food workers will be certified plus 45% in new certifications representing
estimated industry turnover for seasonal workers generating revenue estimated at $152.0.

e FY2007 - Tlrird year revenue is from turnover certification only.

Revenues continue in this pattern with athree-year re-certification cycle.

Civil Fines: Revenue projections include a minimal amount for civil fines at arate of $5.0 per year. The
department will impose fines for failure to comply with the food safety system requirements or repeat or serious
food safety violations. Food establishments will have a one year grace period for the necessary training and to
implement the AMC system. Revenue from fines will not begin until after the grace period has expired
(FY2006 or later) and are, at this point, difficult to estimate.

OPERATING COSTS

Personal Sendees: An Environmental Health Technician, will track compliance, deposit payments, issue
certifications, and distribute training materials. An Environmental Health Officer will supervise Train-the-
Trainer instruction on the requirements for food worker training and will coordinate with stale and national
providers of training for the Certified Food Protection Manager (CFPM) certification requirement in conjunction
with slate proclored exams.

Travel: Cost of conducting training, audits and to provide technical assistance.

Contractual: Funding for maintenance and support of the certification system and basic position support custs.
Supplies: Costs include a first year, one-time expenditure of $70.0 for the purchase and implementation of a
Food Safety System (software) that will provide food worker training and testing on-line and in multiple
languages. Training and certification will be available in remote as well as urban areas, and to workers for

whom English is not the primary language.
Equipment: Standard equipment purchases in the first year with ongoing maintenance costs.

FUNDING

Receipts from annual food establishment permit fee collections will be used to fund AMC activities.

Page 2 0f 3



Personal Services New Position Detail
Department of Environmental Conservation

Scenario: A Scenario for FY2005 Fiscal Notes (3605)

Component: Food Safety & Sanitation (2343)
RDU: Environmental Health (207)

Time Retire Barg . Salary Range & Budgeted Split/ Annual Premium Annual
PCN  Job Class Title Status Code Unit Location Scliad  Steps  Months Count Salary  COLA Pay  Benefits
184/015 Environmental Health Tech. FT A GP Anchorage 2A 12B j(210) 31,308 15,944
Justification: Funding Detail:
1156  Receipt Supported Services 100.00%

This position Vil be responsible for tracking compliance with the food worker
certification requirement, deposit of the certification fees, issuance of the
cerlilicalions and the distribution of training materials.

Total Funding:  10Q.00%

184/016 Environmental Health Officer FT A GP Anchorage 2A 16B 12.0 41,136 0 0 10,257

Funding Detail:
1156  Receipt Supported Services 100.00%
Total Funding:  10Q.00%

Justification:

This position will be responsible for providing food worker and Active Managerial
Control (AMC) training, proctoring certification exams and "training the trainer" for
3rd party trainers in food worker and AMC requirements.

Component Summary:

Total New Positions: 2

Fund Fund
Fund Description Percent Amount
1156 Receipt Supported Services 100,00 106,645
Total Funding:  100.00% 106,645

Total
Costs

47,252

47,252
47,252

59,

59,393
59,393

Note: Ifa position is split, an asterisk (*) will appear in the Split/Count column. Ifthe split position is also counted in the component, two asterisks (“) will appear in this column.

State of Alaska

Pago 3-3 Department of Environmental Conservation

1-14-2004 9:15 am






( TOUSE COMMITTEE REPOF.

ggte Referred to Committee: April 8,2004 FURTHER REFERRALS: Finance
Date of Committee Action:  Apn.1 \Aj

The JUDICIARY Committee considered: HB 381
HOUSE BILL NO. 381 CHILD ENDANGERMENT DRIVING OFFENSES

"An Act relating to child endangerment.”

Recommends it be replaced with [ . JHCS. or fI]yCSfor _ M m
For Senate Bills with newtitle: [ ~ ] Technical Title [ ] New Title: HCR J)0 Same Title [ ] New Title

[ ] attach amendments
[ ] add new referral to Committee
[ ] Letter of Intent Committee

List of NEW FISCAL NOTES

Qbrbrev & Assigned by Chief Clerk’s Office
Depts.: List by Dept(s): Fiscal
ADM

CED

COR

CRT

EED

DEC

DFG

GOV

11SS

LEG

LAW

LWF

MVA

DNR

I>PS

REV



No OUSE COMMITTEE REPOE N.0q

ﬁaﬁe Referred to Committee: January 20,2004 FURTHER REFERRALS:(Judiciary
Date of Committee Action: ftk* [ A°° M
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ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair

Ezg JTi(r)anAO?rﬂerson, Vice-Char State Capitol, Room 120
Rep. Dan Ogg Juneau, AK 995011182
Rep. Ralph Samuels (907) 465-4990

Fax (907) 465-6592

Rep. Les Gara
Rep. Max Gruenbecrg

House Judiciary Committee

Memorandum

To: Leg. Legal

Fjm: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: April 15,2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS 1433\D,
HB 381, incorporating the attached five amendments. The bill was passed out of committee

yesterday.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to he reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.
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Please create a final draft House Judiciary Committee Substitute for work order # 23-LS 1433\D,
I-IB 381, incorporating the attached five amendments. The bill was passed out of committee

yesterday.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.



AMENDMENTS

HB 381 - “An Act relating to child endangemment”
(23-LS1433\D)

AMENDMENT 1
Page 2, Lines 8-10

After “watercraft”
DELETE “under the influence of an intoxicant.”

REPLACE WITH “in violation of AS 28.35.030.”

AMENDMENT2 ~ pASSED
Page 2, after subsection (4) x

INSERT “(5)jylransportsl aChild in a motor vehicle in violation of ASj2$05.095(b), and
the child suffers physical injury or dies.”

AMENDMENT3 ""P A S0 )
Page 2, Lines 11-13

“Sec. 2. AS 11.51.100 is amended by adding a new subsection:
(e) Endangering the welfare of a child in the first degree under (a)(4) of this

section is a class A misdemeanor.”

AMENDMENT4 - PAS”D
Page 2, Lines 14-15
Current Sec. 3 is replaced with:

“Sec. 3. AS 11.51.100 is amended by adding a new subsection:
(f) Endangering the welfare of a child in the first degree under (a)(5) of this

section is a
(1) class C felony if the child dies;
(2) class A misdemeanor if the child suffers serious physical injury; or

(3) class B misdemeanor if the child suffers physical injury.

DELETE language found in current Sec. 3
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Session:

State Capitol

Juneau, AK 99801
Phone: (907) 465-2995
Fax; (907) 465-6592

Alaska State Legislature

Interim:

716 W 4thAvenue, Suite 430
Anchorage, AK 99501-2133
Phone: (907) 269-0250

Fax: (907) 269-0249

Representative Lesil McGuire
Chair, Judiciary Committee

SPONSOR STATEMENT

~ HB 381
“An Act relating to child endangerment”

HB 381 addresses loopholes in Alaska Statute regarding vehicular related child
endangerment. This bill includes specific provisions to our existing child endangerment statutes
pertaining to transporting a child in a motor vehicle while intoxicated or transporting a child in a

motor vehicle and failing to use proper restraints.

Currently, 27 states or territories have similar laws in effect. This bill will demonstrate
Alaska’s commitment to protecting our children, and our commitment to making adults

responsible for their actions while transporting children.

HB 381 amends AS 11.51.100 (a) by adding two specific elements to the crime of child
endangerment. First it specifies that a person commits the crime of child endangerment if they
transport a child in a motor vehicle while under the influence of an intoxicant. Second, it adds
that a person commits the crime of child endangerment if they fail to properly restrain a child,
while transporting a child in a motor vehicle, and their failure to restrain leads to the injury or

death of a child.

HB 381 will further help protect children from vehicular related injury or death, and
because of this | encourage your support for this bill.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2004 LEGISLATIVE SESSION Bill Version: CSHB 381 (HES)
(H) Publish Date: 4/8/04

Dept. Affected

Revision Date/Time (Note if correction):
"BRU Alaska Court System

Title Child Endangerment Driving Offenses
Component Trial Courts

Sponsor Representative McGuire

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

*CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) [ !

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: !

POSITIONS

Full-time

Part-time r
Temporary

ANALYSIS:  (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 381.

Phone 463-4750
Date/Time 4/2/04 12:22 PM

Date 4/2/2004

Prepared by: Doug Wooliver Administrative Attorney
Division Alaska Court System

Approved by: Stephanie Cole Administrative Director by Doug Wooliver
Agency Alaska Court System

(Revised 92003 0VB) Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 2

2004 LEGISLATIVESESSION Bill Version: CSHB 381 (HES)
(H) Publish Date: 4/8/04

Revision Date/Time (Noteif correction): Dept. Affected] Administration

Title An Act relating to child endangerment BRU Legal and Advocacy Services
Component Public Defender Agency

Sponsor Rep. McGuire

Requester (H) HESS Component No. 1631

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 F'i 2009 FY 2010
* * * * *

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING *

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) [

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2005 budget proposal:

POSITIONS
Full-tine

Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill would likely have some fiscal impact on the operations of the Public Defender Agency, because it

criminalizes, at the felony level, conduct that does not currently qualify for the crime of child endangerment under the
current statutes. Making it a C felony for a driver to have a child in a car while the driver is "under the influence of an
intoxicant” will certainly increase the caseload of the Agency. It will also increase the workload because felony
offenses require more work from Agency attorneys. Adding the additional offense for transporting a child in a vehicle
without proper seating restraint and making the offense either a B felony, C felony or A misdemeanor depending on
the resulting injury to the child will have a similar fiscal impact on the Agency as the previous provision. The Agency
does not currently handle a significant number of child endangerment offenses, but would expect to handle many
more if this bill were enacted. Since it is impossible to predict the impact with any accuracy, an indeterminate fiscal

note is submitted.

Phone (907)-334-4416

Prepared by: Linda K. Wilson, Deputy Director
Date/Time 4/5/04 12:00 AM

Division Public Defender Agency

Date 4/5/2004

Approved by: Kevin Jardell, Assistant Commissioner
Agency Administration

(Revised 92003 OVB) Page lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 3

2004 LEG'SLAT'VE SESS'ON Bill Version: CSHB 381(HES)
(H) Publish Date: 4/8/04

Revision Date/Time (Note if correction): Dept. Affected”

Title "An Act relating to child endangerment.” RDU CRIMINAL
Component CDCO

Sponsor Representative McGuire

Requester House Health. Education and Social Services Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

ICHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL
Estimate of any current year (FY2004) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: \
POSITIONS
Full-tirne
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 11.51.100 by adding two additional felony charges to the crime of endangering the

welfare of a child in the first degree. The first adds a separate felony charge to a misdemeanor of driving of
under the influence, if there were children in the vehicle at the time; the second felony charge would arise if
a person failed to require a child to use seatbelts, and a vehicle accident ensued resulting in injury or death

to the child.

The number of new felonies that would result from passage of this legislation is difficult to quantify. We
anticipate a fiscal impact, but it is indeterminate at this point in time.

Phone 465-3673

Prepared by:  Kalhryn A. Daughhetee, Director
Date/Time 4/5/04 9:14 AM

Division Administrative Services
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 4/5/2004
Agency Department of Law

(Revised 12/2003 OVB) Page 1of 1
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ON THE COVER

There are very real cases in which a child's life is placed in danger by a parent or other
caregiver's choice to drink and drive. Yet, as dangerous as it is, driving impaired with
children in the vehicle is not a commonly acknowledged form of child endangerment or

child abuse.

Carlie McDonald, 5 years old, was killed on January 1, 1998 by her intoxicated mother
who was driving with a blood alcohol content (BAC) of .22 percent, over twice the
illegal limit. Carlie had been placed in the front seat cf the car; her unused booster seat
was found in the back. Carlie's mother had been specifically court-ordered not to
consume alcohol in Carlie’s presence. This was not enough to save Carlie's life.

Carlie's father, Lieutenant Carl McDonald of the Wyoming Highway Patrol, had primary
custody of his daughter. He was helpless to protect and ensure that Carlie would be
safe when visiting her mother. His life has been forever changed.

Carlie loved playing with her dog, Sadie, and reading bedtime stories. Her favorite
movie was The Lion King. Because her mother made the choice to drive while impaired
with Carlie in the car, Carlie will never be able to live her life and attain her dreams.
Her father must learn to live without her and continue hisjourney of grief.

Copyright © 2004 Mothers Against Drunk Driving

This project was supported by grant No. 2002-DD-BX-0015 awarded by the Bureau o! Justice Assistance. Otlico of Justice Programs,
U.S. Department of Justice. Thu Bureau of Justice Assistance is a component of tlte Olfico of Justice Programs, which also includes tho
Bureau of Justice Statistics. National Institute of Justice, Office of Juvenile Justice and Delinquency Prevention, and the Office for
Victims of Crime. Points of view or opinions In this document are those of the author and do not necessarily represent the views of lho

U.S. Department of Justice.



CHILD ENDANGEKAAENTr AND CHILD A8USE

Child abuse or neglect is defined in Black's Law Dictionary as:

"When a child's parent or custodian, by reason of cruelty, mental capacity, immorality or depravity, is unfit
to properly care for him or her, neglects or refuses to provide necessary physical, affectional, medical,
surgical or institutional care for him or her or is under such improper care or control as to endanger his or

her morals or health."

Child endangerment as it pertains to impaired driving falls into the above legal definition of child abuse
when a parent or caregiver knowingly puts a child in the car after drinking alcohol with the intention to
drive. This choice falls under the "improper care...so as to endanger his or her morals or health." However,
driving while impaired with a child in the vehicle is rarely, if ever, charged as child abuse.

CHIiLD ENDAN&ERNAENT LAWS

Child endangerment is a term used to collectively identify laws that create a separate offense or enhance
an existing penalty for an offender who endangers a minor. Endangerment is any action that might place a

minor injeopardy of physical, moral or mental well being.

While most states now have some kind of endangerment statute, 35 states currently have statutes that
create special sanctions for cases of driving under the influence | driving while intoxicated (DUI/DWI) while
the offender is transporting a child at the time of the offense. (See Appendix A.)

Child endangerment statutes fall into the following categories:

 Enhanced penalties: Penalties that are added to the penalties for a

DUI/DWI law violation.
» Separate offenses: An offense for DUI/DWI with a minor in the vehicle

that is separate from the DUI/DWI laws.
« Aggravating circumstances: Laws that allow the fact that a child was in the

vehicle to be used by thejudge/jury in sentencing as an aggravating factor,
but not necessarily mandating a specific enhanced penalty.

Driving impaired is not an "accident" or a mistake. It is a choice, just as blatant physical child abuse is a

choice. Rather than a fist, the weapon is a motor vehicle.

MADD is concerned about the increasing number of calls MADD victim advocates receive from distraught
parents and other loved ones regarding allegations of an adult driving impaired with a child in the vehicle.
In polling MADD chapters during the last year, MADD victim advocates across the nation received
approximately 17,000 child endangerment calls. Many of these calls indicate that reports filed as child
endangerment to state agencies are slipping through the cracks of the system, putting children at a greater

risk of victimization.
These calls are not from victims of drunk driving crashes, but from potential victims of drunk driving. Often

victim advocates feel helpless and frustrated with these calls for help. There seems to be no relief for the
problem due in part to the lack of public awareness of the extent of the DUI/DW!I child endangerment problem

and the reluctance to accept that to drive impaired with a child in the vehicle is a form of child abuse.

page 2



Victim advocates on the panel identified common problems that victims report in calls
of frustration and desperation. The following issues and concerns were raised:

e Cases are not being properly charged, resulting in lack of prosecution.

» Cases that are charged are often plea bargained down or dismissed.

* Reports made to child protective agencies are not being documented
or investigated.

« A general lack of awareness of the seriousness of the problem.

¢ Divorced parents who are confronted with the problem of an ex-spouse
who drives while impaired face legal challenges and the financial risk of
subjecting themselves to civil contempt actions if they refuse visitation
privileges to protect their children.

 Many victims do not have the financial resources to seek relief in the

civil court system.

WW IS THERE A NEED FOR a
CHILD ENDANGERVENTSTATUTE?

Within each state, it is the legislature that determines the structure of child endangerment
laws. Statutes of this nature are important because motor vehicle crashes outrank all
other injuries and diseases as the major cause of death for children ages 1 and above.
In 2002, alcohol-related vehicle crashes accounted for 22 percent of motor vehicle crash

deaths of children.

States with child endangerment laws widely vary in provisions and enforcement.
Additionally, public awareness is often so low many people do not know such statutes
exist. Individually, the situation is even more complicated because families with child
endangerment issues are often already coping with the legal ramifications of
separation, divorce, and visitation/custody issues. After a court has accepted custody
arrangements, concerned parents and adults have very few options for protecting a
child from a parent who drives impaired. Even worse, if a parent attempts to prevent
the child from riding with their impaired parent, breach of the custody agreement could

be enforced leading to further victimization.

The law enforcement officers, judge, civil attorney arid prosecutor on the panel
identified difficulties in enforcing the child endangerment statutes. The following issues

were identified:

e There is difficulty in interpreting the existing DUI/DWI child endangerment
laws; many of the laws are too complex.

e There is a lack of education on all aspects of the laws and the problemof child
endangerment in general.

e There is difficulty in not being able to enforce civil remedies absent a
restraining order or request of participation from child protective services.

e Laws are not being uniformly enforced.

» Violation of terms of the divorce decree as it relates to impaired
driving with minor children in the car should be cleai ly tied to change in
custody or visitation.

» There is a critical need forjudicial education programs addressing all the
issues surrounding child endangerment.

» DUI/DWI offenders' parental status should be a consideration at sentencing in terms
of probation restrictions against driving after drinking with children in the vehicle.



RESEARCH AND SfAriSTIGS

A 1999 national telephone survey, sponsored by the National Highway Traffic Safety
Administration (NHTSA), estimates that between 46 and 102 million drinking-driving
trips are made each year with children under the age of 15 in the vehicle.

In May 2000, the Journal of the American Medical Association (JAMA) published
"Characteristics of Child Passenger Deaths and Injuries Involving Drinking Drivers."
The study found that from 1985 to 1996, there were 5,555 child passenger deaths
involving a drinking driver. Of these deaths, 3,556 (64 percent) occurred while the child
was riding with a drinking driver; 67 percent of these drinking drivers were old enough

to be the parent or caregiver of the child. *1 footnote

Of all drivers transporting a child who died, drinking drivers were more than twice as
likely as non-drinking drivers to have had a previous license suspension (17.1 percent
vs. 7.1 percent) and more than six times as likely to have a conviction for driving while
intoxicated (7.9 percent vs. 1.2 percent). These findings underscore the serious risk that
persons arrested for alcohol-impaired driving pose to others and to themselves.

Drivers who have been arrested for driving while impaired are known to be at
substantially increased risk of future death in alcohol-related motor vehicle crashes
compared with drivers who have not been arrested for this offense. *2 footnote

In addition, studies have shown that 70 percent of the drivers arrested for driving
while impaired have alcohol abuse problems and between 10 and 50 percent are

alcohol dependent. *3 footnote

Taken together, these findings emphasize the importance of aggressive intervention
with persons convicted of DUI/DWI, including evaluation and treatment for alcohol
problems, to prevent future deaths in alcohol-related crashes.

From 1988 through 1996, an estimated 149,000 child passengers were non fatally
injured in crashes involving adrinking driver. Of these, 58,000 (38.9 percent) were
riding with a drinking driver when injured in the crash. *4 footnote

Royal, D. National Survey of Drinking and Driving Attitudes and Behavior: 1999, Volume 1: Findings. Washington, DC:
US Dept of Transportation, National Highway Traffic Safety Administration; 2000. DOT Report HS 009 190

Brower RD, Morris PD, Cole TB, Watkins S, Patetta MJ, Popkin C. Tho risk of dying In alcohol-related automobile
crashes among habitual drunk drivers. Tho New England Journal of Medicine. 1994; 331:513-517.

Wleczorek W, Miller B., Nochajski T. Multiple and Single Location Drinking Among DWI Offenders Referred for
Alcoholism Evaluation. American Journal of Drug and Alcohol Abuse 1992; 18, no. 1. 103-116.

Quinlan KP, Brewer RD, Sleet DA, Dellinger AM. Characteristics of Child Passenger Deaths and Injuries Involving
Drinking Drivers. Journal of tho American Medical Association 2000; 283: 2249-2252.

«1 footnote

v 2 footnote

*3 footnote

*4 footnote



During the five-year period of 1997-2001, 1,985 child passengers died and an estimated 87,226 were injured
in alcohol-related crashes. Sixty-eight (60) percent of the deaths and 38 percent of the injuries occurred
among children who were riding in the same vehicle with the drinking driver.

Of the children who died while riding in the same vehicle with the drinking driver, only 29 percent were
known to have been restrained (restraint use was unknown for another 9 percent of child passenger deaths).
As the BAC of the child's driver increased, child restraint use decreased.

Although restraint use in this group of children remains unacceptably low, restraint use has increased in
recent years. The May 2000 JAMA study found that only 18 percent of children who were riding with the
drinking driver at the time of the crash were known to have been restrained. The increase in restraint use
seen among child passenger deaths is consistent with the increase in child restraint use over time in the
general population. Strong enforcement of child safety seat laws and passage of primary enforcement seat
belt laws in all states could further reduce child passenger deaths. The safety benefits of stricter
enforcement of restraint laws may be even greater for children who are transported by drinking drivers
because these drivers are known to have higher rates of serious crashes.

During the five-year period of 1997-2001, 58 percent of the alcohol-related crashes in which a child
passenger died while riding with the drinking driver occurred during daytime or evening hours (6AM to
8PM). This finding adds further support for the need to increase high visibility enforcement of child safety

seat, primary seat belt, and DUI/DWI laws, especially during daytime hours.

The MADD child endangerment panel of experts agreed that there is not any empirical research that has
been done to determine scientifically if child endangerment laws that have been enacted have reduced
alcohol-related deaths and injuries among child passengers. Funding for research needs to be acquired to

evaluate the effectiveness of current child endangerment laws.



12 Putting Children First

Child Restraint Laws

The Problem

The Safety Board’s 1996 child passenger safety study involving more than 180
restrained children showed that the children tended to be restrained in Systems too
advanced for their physical development. For example, the report showed that 52 children
used vehicle seat belts when they should have been placed in child restraint systems or

booster seats.

In the summer of 1996 in Washington State, a 4-year-old, 45-pound boy was
buckled into a lap/shoulder belt by his mother in accordance with State law. When their
sport utility vehicle rolled over in a violent crash, the boy’s lap/shoulder belt remained
buckled, but the young boy was ejected from the restraint and the car, and killed.

The Centers for Disease Control and Prevention (CDC) issued a report in February
1999 indicating that 4- through 8-year-olds are not being protected because of gaps in the
State laws that govern child safety seats. As a result, the CDC estimates that almost 500
children die on our highways every year because they are not properly secured in restraint
systems—abooster seats—that are appropriate for their age, height, and weight.
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Child Restraint Laws 13 Putting Children First

Lessons Learned

Seat belts, like air bags, were designed for adults. Children need to be almost 5
feet tall before the vehicle lap/shoulder belt will fit them properly. Although all 50 States
and the District of Columbia have child passenger protection laws, in 1996, the Safety
Board called on the States to strengthen their child restraint laws to do the following:

* Require all children under 4 years old to be in child safety seats.
 Require that 4- to 8-year-old children use auto safety booster seats.
« Eliminate provisions that permit children under 8 years old to be buckled up in

a seat belt.
« Require all children under age 13 to ride in the back seat, if a seat is available.

Twenty-eight States and the District of Columbia require children of all ages
(infants through teenagers) to be buckled up, although most permit seat belts to be
substituted for child safety seats or booster seats. Only eight States require all children

age 4 and under to be in child safety seats.

In addition, 6 out of 10 children killed in traffic crashes are not buckled up at all.
The number of children killed each year could be reduced by 50 percent if every child
were buckled up. There should be no tolerance for unbuckled children. State child
restraint laws should be enforced and supported to reduce the number of children killed

and injured in traffic crashes.

Safety Improvements

Actions taken subsequent to the Board’s safety recommendations include the
following:
» Washington State and California enacted laws in 2000 to require children
under 6 years of age or 60 pounds to ride in a booster seat.

* Delaware, North Carolina, and Rhode Island reﬁuire_children to ride in the
back seat of air bag-equipped cars. In Louisiana, all children less than 13 years
of age must ride in the rear seat when one is available.

« NHTSA recently began an education campai(];n “Boost 'em hefore you Buckle
'em” to ensure that 4- to 8-year-olds get buckled up in age-appropriate res..aint

systems.



Volume 1

Strengthening Child Passenger Safety Laws -
Increase Car Seatand Belt Use, Decrease

Laws -

Number 1

Crash Fatalities and injuries

Traffic crashes are a leading cause

of death in the United States. All 50
States, the District of Columbia, Puerto
Rico, and the U.S. Territories have
child passenger safety laws (“car seat
laws”). However, many of these laws
have significant gaps and exemptions
in coverage that diminish the protection
that all children need in motor vehicles.

Essential Components of a
Strong Law

Child passenger safety laws should
cover every child (up to age 16), in
every seating position, in every passen-
ger vehicle. In 2002, NHTSA part-
nered with the National Committee on
Uniform Traffic Laws and Ordinances,
the National Transportation Safety
Board, the Air Bag & Seat Belt Safety

Essential Components of
Strong Law
a—§°2 d

Upgrade Child Safety
Laws-Eliminate Exemptions

Conduct Combined Public
Awareness and Enforce-
ment Campaigns
. The National Initiative for
\I/ncheasing Seat Belt Use
. - ..

Highway Safety Grant
.. Programs for Occupant
Protection Activities

Campaign, the Automotive Coalition for
Traffic Safety, inc., and the Governors
Highway Safety Association to create a
"model law” which can assist States in
drafting the language needed to elimi-
nate the gaps that often occur in oc-
cupant protection legislation. This law
recommends that every occupant (both
children and adults) of a motor vehicle
in motion should be covered at all times
by an occupant protection law. This law
is available at http://www.ncutlo.org

The following is a list of components
that make up a strong child passenger
law:

. Cover all occupants up to age
16 in all seating positions. All
child passenger laws should cover
children up to age 16; the adult belt
law should apply to all other occu-
pants. Although some child pas-
senger laws cover babies and young
children, most laws do not protect
children up to 16 years of age. For
example, in many States, a 10-year-
old can legally ride in the back seat
without being secured because the
laws in those States apply only to
front seat occupants,

Primary enforcement. Occupant
protection laws for children should
be primary enforcement laws, which
allow a law enforcement officer to
stop a vehicle and issue a citation
when the officer observes an unre-
strained occupant.

Require child occupants to be

properly restrained. The law snould
explicitly require a child to be in an

—

May 2003

Increase

age- and size-appropriate child
restraint system. Currently, many
States allow a child to be restrained
in a safety belt when, in fact, a child
safety seat or booster seat is the ap-
propriate safety device for the child's
age and size.

Include all vehicles equipped with
safety belts. A strong child passen-
ger law should apply to all vehicles
that are equipped with safety belts;
no vehicles (i.e., pickup trucks),
should be exempt.

Make the driver responsible for
restraint use by all children under
16 years of age. Many laws as-
sign responsibility to the parent or
guardian, who may not be the driver
or even be in the vehicle. Also, child
passenger laws in many States

do not assign responsibility to any
specific adult, making these laws
difficult to enforce.

. Allow passengers to ride only

in seating areas equipped with
safety belts. A strong child pas-
senger safety law should not include
exemptions that allow children to be
transported in areas not equipped
with safety belts, (e.g., the cargo
area of a truck). This practice is
extremely dangerous and places
children at unnecessary risk for

death or serious injury.

Prohibit all passengers from rid-
ing in the cargo areas of pickup
trucks. A strong child passenger
safety law should prohibit all pas-
sengers from riding in the cargo

areas of pickup trucks. When all


http://www.ncutlo.org

passengers are prohibited, it is
more likely that children will not be
allowed to ride there. With or without
a canopy, riding in the cargo area
places all riders at unnecessary

risk for death and injury. In a study
conducted in Washington State, re-
searchers found that persons riding
in cargo areas were nine times more
likely to be killed when compared
with the general population of those
involved in crashes.

Upgrade Chilld Safety Laws-
Eliminate Exemptions

Many State laws have exemptions

that allow children to ride unrestrained
in certain vehicles and under unique
circumstances. Listed below are
exemptions and conditions that are
included in many laws; leaving children
unprotected:

£ Exemption for overcrowded
vehicles. In nearly half of the States,
children can ride unsecured if all
safety belts are in use.

Exemption for "attending to the
personal needs of the child.” This
encourages adults to carry children
in their laps during feeding or other
risky activities-behaviors.

Loose guidelines for issuing
medical waivers that allow children
with special medical needs to ride
unrestrained. Advances in child
restraint systems have made it
possible to accommodate children
with almost any type of physical
disability.

Exemption for out-of-State
vehicles, drivers, and children.
Currently, children in many States
are not required to be secured

if the vehicle or driver is from
another State. Children need to

be protected, even when they're

in a vehicle which is just “passing

2
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through" or riding with a family in a
vehicle with an out-of-State license.

Exemption for drivers who are
not the vehicle owner or who

are not related to the children
being transported. There are
State laws that do not hold the
driver accountable for unrestrained

children.

Conduct Combined Public
Awareness and Enforcement
Campaigns

Publicity and enforcement must

go hand-in-hand. Publicity
campaigns should educate the
public about the importance rf
proper child passenger protection.
Enforcement campaigns should
include information on correct

use, as well as publicity to raise
public awareness of the law and its
enforcement.

Raise awareness of vehicle/child
safety seat compatibility. Many
parents and others who transport
children do not understand the
potential deadly results caused by
a child seat or booster seat that is
not properly used and secured in a
vehicle.

National Inrtdative for
Increasing Seat Belt Use

On April 16, 1997, the Secretary of
Transportation issued the Presidential
Initiative for Increasing Seat Belt Use
Nationwide. Included in the initiative are
ambitious child occupant goals. These
goals aim to reduce child occupant
fatalities (0-4 years) by 25 percent in
2005 (from a total of 653 in 1996). The
National Initiative identifies closing the
gaps in child passenger safety laws as
an important strategy in meeting these
new national goals.

Highway Safety Grant
Programs for Occupant
Protection Actavities

On May 22,1998, Congress passed

H.R. 2400, the Transportation Equity
Act for the 21st Century (TEA-21). A

number of programs established in
TEA-21 have a direct impact on seat
belt use and occupant protection.
Beginning in FY 1999, the Section 157
Seat Belt Incentive Grant program
authorized $500 million over five years
to encourage States to increase seat
belt use rates. States received funds
under this program based on projected
annual savings in Federal medical costs
resulting from increased seat belt use.
States may use these grant funds for
any eligible Title 23 project (which may
include construction projects). The

Act also provides that Section 157
funds not allocated to incentive grants
in a fiscal year beginning in FY 2000
be allocated to the States to carry

out innovative projects that promote
increased seat belt use rates and child
passenger safety activities. In addition,
the Section 405(a) occupant protection
incentive grant program authorized
$83 million over five years to target
specific occupant protection laws and
programs. Beginning in FY 1999, States
received grants under the Section 405
program if they demonstrated that
they had in place certain occupant
protection laws and programs, such

as primary safety belt use laws and
special traffic enforcement programs.
Finally, Section 2003 (b) of TEA-21
established a program in which the
States received grants to carry out
child passenger protection education
and training activities.
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State Citation Provisions

AL 8§32-5A-191(n) Minimum sentences are double the usual sanction if an offender over age 21
was transporting a minor under age 14 at the time of the offense.

AK none

AS none

AZ §813-604(A), (C)MU)(1) A person commits a class 6 felony (aggravated DUI) if they violate the drunk

(a), 13-701(C), 13-801, & driving laws while transporting a passenger under age 15. Sanctions: 1st
28-1383(A)(3), (F), (G) & offense: 1year; conviction with one prior felony: 1to 2.5 years; conviction
(L)(2) with two or more prior felonies: 3 to 4.5 years and fine $150,000.

AR none

CA Veh Code §23572 For non: injury offenses where a minor under 14 years old was a passenger,

the following mandatory jail sanctions are imposed: 1st offense: 48
continuous hours; 2nd offense: 10 days; 3rd offense: 30 days; 4th offense:
90 days, (these sanctions are not Imposed if the driver has been convicted of

endangering the life or health of a child under Penal Code §273a) j

A person is guilty of child abuse If they knowingly or recklessly commit an

CcO §818-1-105(1)(a)(HI) &
act that either kills or Injures a child under 16 years old. A person commits a

(V)(A), and 18-6-401(1),
(2), (7)(a)() & (1) class 2 felony where death results from such abuse and is subject to 8 to 24

years in jail and a Fine of $5,000 to $1,000,000. A person commits a class 3
felony where Injury results from such abuse and Is subject to 4 to 12 years in
jail and a fine of $3,000 to $750,000. For abuse resulting in either injury or
death, a parole of 5 years is mandatory. In People v. Deskins, 927 P.2d 368
(Colo. 1996), it was held that a drunk driver Is guilty of child abuse If they
kill or Injure a child riding In another vehicle that Is involved in a collision

with the offender's vehicle at the time of the offense.

CT none

DE 21 84177(d)(5) A person who commits a drunk driving offense while transporting a child
under 17 years old is subject to the following sanctions, in addition to the
standard sanctions for drunk driving offenses: 1st offense: an additional fine
of $230 to $1,150 and 40 hours of community service benefiting children; for
subsequent offenses: an additional $575 to $2,300 and 80 hours of

community service benefiting children.
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DC none
FL §8316.193(3) & (4), For a drunk driving offense with a passenger under age 18 in the vehicle, the
775.082, 775.083 & following sanctions apply: 1st offense: not more than 9 months in jail and a
775.084 fine of $500 to $1,000; 2nd offense: not more than 12 months in jail and a
fine of $1,000 to $2,000; 3rd offense: not more than 12 months in jail and a j
fine of $2,000 to $5,000. |
GA §816-12-I(d) & 40-6-391 It is a separate offense to transport a child under age 14 while drunk.
1) Sanctions: 1st offense (misdemeanor): jail 1 to 5 months, fine $200 to $500;
2nd offense (misdemeanor) jail 3 months to 1 year, fine $400 to $1,000; 3rd
and subsequent offenses (felony) jail 1 to 3 years, fine $1,000 to $5,000. j
GU none
HI §291-4(b)(4) A driver 18 years of age or older who Is convicted of an alcohol offense while |
transporting a passenger under 15 years old is subject to the following il
additional sanctions: mandatory jail term of 48 hours (total jail term not to 1
exceed 30 days) and a mandatory fine of $500. j
1D §818-113 & 18-1501(3) It is an offense for a person over 18 years of age to operate a motor vehicle |
in violation of the drunk driving laws while transporting a minor. If there is
no Injury or death associated with the offense, it Is a misdemeanor with ajail
term of not more than 6 months and/or a fine of not more than $300. If the
minor is Injured or Kkilled, it is a felony with imprisonment of 1 to 10 years. ii
IL 625 ILCS 5/11-501(c) If at the time of the offense, the defendant was transporting a person under
16 years of age, jail sanctions are enhanced as follows: 1st offense: 2 days; j
2nd offense: 10 days; 3rd offense: 30 days; 4th or subsequent offense: 90 f
days. For a 1st or 2nd offense within 5 years, a fine of $500 is mandatory. ,
The defendant is also subject to mandatory community service: 1st offense:
5 days; 2nd offense within 5 years: 10 days.
IN none
1A §8702.5, 726.3 & 726.6 lowa's criminal law provides for sanctions against persons who either abuse !
or neglect a child or 14 years or younger, who is under their control. The
lowa Supreme Court has held that a parent can be charged with child
neglect, recklessly exposing their child to a danger, a class c felony, if, while
transporting their child, they operate a motor vehicle In an intoxicated It
condition. State v. Caskey, 539 N.W. 2d 176 (lowa 1995) There is also the |
possibility that general criminal child endangerment laws may apply, which
make it an offense to create a situation where a child is exposed to |
substantial risk. !
KS none
KY none
LA §14:98(J) A DUI offender Is subject to the following mandatory sanctions If a child 12

years old or younger was a passenger In the vehicle at the time of the

http://www.ncsl.org/programs/lis/Dui/childdanger.htm 4/13/2004
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offense: 1st offense: 10 days In jail and $125 fine; 2nd offense: 30 days In
Jail and $300 fine; 3rd offense: 6 months in jail; 4th offense: 2 years Injail.

ME 29-A MRSA 8§82451(5), For persons over age 21 who refuse to take a breath test and had a
2472(4), 2411(5) passenger under age 21 in the vehicle at the time of the refusal, an

additional mandatory 275 day license suspension applies. For persons under
age 21 who refuse to take a breath test and had a passenger under age 21
in the vehicle at the time of the refusal, an additional mandatory 180 day
license suspension applies. Upon conviction for DUI, the following mandatory
jail terms apply: 1st offense: not less than 48 hours (96 hours for refusal);
2nd offense within 10 years: 7 days (12 days for refusal); 3rd offense: 30
days (40 days for refusal); 4th or subsequent offenses within 10 years: 6 |
months (6 months and 20 days for refusal).

MD Tran. §27-101(q) For conviction of an lllegal per se drunk driving offense, while transporting a

minor under age 18, the following sanctions apply: 1st offense: jail not more
than 2 years and fine not more than $2,000; 2nd offense: jail not more than
3 years and fine nor more than $3,000; 3rd and subsequent offenses: jail not
more than 4 years and fine not more than $4,000. For conviction of driving
under the influence of alcohol, drugs or a controlled dangerous substance
while transporting a minor under age 18, the following sanctions apply: 1st
offense: jail not more than 6 months and fine not more than $1,000; 2nd
offense: jail not more than 1 year and fine not more than $2,000.

J MA none

§8257.319(8)(e) & For conviction of any DUI offense while carrying a passenger under age 16,

257.625(7) the following sanctions apply: 1st offense (misdemeanor): jail 1to 5 years
(with either mandatory 48 consecutive hours In jail or 30 days (mandatory)
to 90 days of community service) and a fine of $200 to $1,000 and license
suspension of 180 days (90 days mandatory); for subsequent offenses within
7 years (felony): 1to 5 years in jail or with probation, 30 days (48
consecutive hours mandatory) to 1 year in jail and community service for 60
to 180 days, and a fine of $500 to $5,000. For conviction of the .02 (zero
tolerance) law by persons under age 21, while carrying a passenger under
age 16, the following sanctions apply: 1st offense: not more than 93 days in
jail, not more than 60 days community service, a fine of not more than
$500, and license suspension of not more than 180 days (90 days
mandatory); for subsequent offenses: jail of 5 days to 1 year (48
consecutive hours mandatory), community service for 30 to 90 days, and a
fine of $200 to $1,000. For either type of violation, vehicle forfeiture or

immobilization sanctions may also apply.

Driving while intoxicated with a child under 16 years of age in the vehicle,
where the driver was at least 36 months older than the child, Is a gross
misdemeanor. In addition to the standard penalties for a DUI-related gross
misdemeanor, the vehicle used In the offense may be subject to forfeiture.

MN §8169.121, subd 3(a) and
169.1217

none

none
1 Mm° |

http://lwww.ncsl.ora/programs/lis/Dui/childdanger.htm 4/13/2004
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MT Jnone

NE \]none

NV 8§484.3792(7) If a child 15 years old or younger was present In the vehicle at the time cf
the DUI offense, such fact shall be considered an aggravating factor when
determining sentence.

NH §265:82-b, VIII If the DUI offender was transporting a person under age 16 at the time of
the offense, the offender must have their driving privileges revoked for the
maximum time period provided by law.

NJ none

NM none

NY none

NC §20-179 Upon conviction, the level of punishment is determined by weighing
aggravating and mitigating factors (child endangerment is an aggravating
factor), with Level 1 being more severe punishment and Level 2 being less
severe sanctions. The court must impose Level 2 punishment if there was a
child under 16 years old riding with the offender at the time of the offense.
The court must impose Level 1 punishment if there was a child under 16
years old riding with the offender at the time of the offense and there was
any additional aggravating factor Involved.

ND §812.1-32-1 & 39-08- It Is a class A misdemeanor, with ajail term for not more than 1 year

01.4 and /or a fine of not more than $1,000, for a person 21 of age or older to
commit a drunk driving offense while transporting a minor (the specific age
is not defined in the law but generally defined in ND to be anyone under age
18).

OH §82919.22, 2929.14, It is a separate offense to operate a motor vehicle in violation of the drunk

2929.18 & 2929.21 driving laws while carrying a passenger who is under 18 years old.

Sanctions: 1st offense (1st degree misdemeanor): imprisonment for not more
than 6 months and/or a fine of not more than $1,000; on a 1st offense where
there has been serious physical harm to the child or for subsequent offenses
(5th degree felony): imprisonment of 6 to 12 months and /or a fine of not
more than $2,5000; subsequent child endangerment offense where there
has been serious physical harm to the child or where there has been serious
harm to the child and the offender has a prior drunk driving conviction (4th
degree felony): Imprisonment of 6 to 18 months and/or a fine of not more
than $5,000. In addition to the above, offenders are subject to not more
than 200 hours of community service, which is not in lieu of community
services that may be imposed via probation, and license suspension for 90

days, which Is consecutive to any other licensing action.

I o K II none I
[°R | J |
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PA

PR

RI

SC

SD

TN

X

uT

VT

VA

\2

WA

WV

none

none

§31-27-2(d)(4)

§56-5-2947

none
§§40-35-111(b)(3) & (4),

40-35-11?,e)(l) & 55-10-
414

none

none

none

§18.2-270

none

none

§§17C-5-2(l) & 17C-5A-2
(m)

An offender whc is over age 18 Is subject to an imprisonment term of not
more than 1 year if they were transporting a passenger under age 13 years

at the time of the offense.

A person over 18 years old who commits either a drunk driving offense or a
death/serious bodily injury drunk driving offense while transporting a child
under 16 years old Is subject to additional jail and fine sanctions which are
equal to not more than half the maximum jail and fine sanctions for these
offenses. There additional sanctions are mandatory if Jaii or fine sanctions
have been imposed for the original offense. In addition, the offender’s
driving privileges must be suspended for 60 days.

A person commits a class A misdemeanor If they commit a drunk driving
offense and at the time were accompanied by a child under 13 years old.
Sanctions: jail term of not more than 11 months and 29 days (30 days are
mandatory) and a fine cf not more than $2,500 ($1,000 is mandatory). If
the child was injured at the time of the offense, the person commits a class
D felony. Sanctions: jail term of 2 to 12 years and a fine of not more than
$5,000. If the child was killed at the time of the offense, the person commits
a class C felony. Sanctions: jail term of 3 to 15 years and a fine of not more

than $10,000.

A person convicted of a drunk driving offense while carrying a child 17 years
of age or younger is subject to the following additional sanctions: 1st

offense: a fine of $500 to $1,000 ($500 mandatory) and 40 hours of
mandatory community service benefiting children; for subsequent offenses, a
fine of $500 to $1,000 ($500 mandatory) and 80 hours of mandatory
community service benefiting children. Under Commonwealth v. Carter, 462
S.E.2d 582 (Va.App. 1995), a drunk driving offender who operates a motor
vehicle while transporting a child under 18 years of age may be subject to i

prosecution for child abuse and neglect under §18.2-371.1

A person who violates the drunk driving law while transporting a child under

16 years old commits a misdemeanor and Is subject to a Jail term of 2 days

http:/fwww.ncsl.org/programs/lis/Dui/childdanger.htm 4/13/2004
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Wi §8§343.305(10)(b)(4m),
343.31(3)(f), 346.65(2)(f)
& (3), 343.31(3)(c) and
940.09(Ib)

WY 1 none

to 12 months (48 hours mandatory) and/or a fine of $200 to $1,000 ($200 "
mandatory). A person who violates the administrative per se law while
transporting a child under 16 years old Is subject to a mandatory 2 year

license revocation. If the person has a previous administrative per se 1
suspension or revocation within 10 years, the revocation period is 10 years
(mandatory); if the person has more than one previous administrative perse
suspension or revocation within 10 years, the revocation period Is for life

(mandatory).

For refusal to take an Implied consent breath test while transporting a child
under 16 years old at the time of the refusal offense, the minimum and
maximum license revocation periods are doubled. For conviction of a drunk
driving offense while transporting a child under 16 years old at the time of
the offense, the offender's drivers license Is revoked for 4 years. For
conviction of either injury or non-injury drunk driving offenses while
transporting a child under 16 years old at the time of the offense, the
maximum and minimum Imprisonment, forfeiture and fine sanctions are
doubled. For conviction of homicide by vehicle while transporting a child
under 16 years old at the time of the offense, the maximum imprisonment

and fine sanctions are doubled and the revocation period is 10 years.

Source: Digest of State Alcohol/Highway Safety Related Legislation, U.S. Dept, of Transportation, National Highway

Traffic Safety Administration.
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HOUSE BILL NO. 385

FURTHER REFERRALS:

HB 385
AWARDING CHILD CUSTODY

" An Act relating to awarding child custody; and providing for an effective date."
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2004 LEGISLATIVE SESSION Bill Version: HB385-ACS-TC-2-25-04
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected:

Title Awarding Child Custody '‘BRU Alaska Court System
Component Trial Courts

Sponsor Representative McGuire

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

FY 2007 FY 2008 FY 2009 FY 2010

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES t [ [ | [
ICHANGE IN REVENUES ( ) ? [ [ j

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0

Estimate of any currentyear (FY2004) cost: 00
Mark this box (X) If funding for this bill Is Included in the Governor's FY 2005 budget proposal:

0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 385.

Phone 463-4750

Prepared by: Doug Wooliver Administrative Attorney
Date/Time 2/25/04 4:33 PM

Division Alaska Court System
Approved by: Stephanie Cole Administrative Director by Doug Wooliver Date 2/25/2004
Agency Alaska Court System

(RaviSd 9/2003 QVBJ Page 1of 1



ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair

Egp. JTi?nml_i/;;\rgerson, Vice-Chair State Capitol. Room 120
P Juneau, AK 99801-1182
Rep. Dan Ogg
Rep. Ralph Samuels (907) 465-4990
‘ Fax (907) 465-6592

Rep. Les Gara
Rep. Max Gruenbe .»

House Judiciary Committee

Memorandum

To: Jean Mischel, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: March 2, 2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS1273\Q,
HB 385. incorporating the attached two amendments. The bill was passed out of committee
yesterday and we’re hoping to get the CS back as soon as possible for a hearing on the House
floor. In addition, please create a sectional analysis based on the Judiciary CS that you will be

creating.

If you have any questions, please call me at 4990. Thank you very much!

The information attached to this memo is CONFIDENTIAL anfor privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this lo the

sender at the above address.












LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

FAX (907) 465-2029
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM March 2, 2004

SUBIJECT Child Custody (CSHB 385(JUD))
(Work Order No. 23-LS1273\W)

TO: Representative McGuire
Attn: VanessaTc"',:*;

FROM: Jean M. Mischel
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its

contents.

Section 1. Adds a cross-reference to the presumption established in sec. 5 of the bill for
child custody purposes.

Section 2. Adds a cross-reference to the presumption established in sec. 5 of the bill and
to the best interest of the child factors in sec. 4 of the bill for temporary custody

determinations.

Section 3. Amends the factors for consideration in awarding shared child custody to
include circumstances under which a court may not consider a parent's willingness and
ability to facilitate a close relationship with the other parent. Those circumstances

include situations of sexual assault and domestic violence.

Section 4. Amends the factors for consideration in awarding child custody to include
circumstances under which a court may not consider a parent's willingness and ability to
facilitate a close relationship with the other parent. Those circumstances include

situations of sexual assault and domestic violence.

Section 5. Adds a rebuttable presumption against awarding sole or joint custody to a
parent who has committed an act of domestic violence. Also adds provision for
overcoming this presumption and for other findings of the court pertaining to domestic
violence and custody and visitation orders. Also provides for considerations pertaining to



Representative McGuire
March 2, 2004
Page 2

an abused parent and child custody awards.

Section 6. Provides an effective date for the Act.

JMM:mdr
04-082.mdr

Enclosure



Alaska State Legislature

Interim.

Session:

State Capitol 716 W 4lh Avenue, Suite 430

Juneau, AK 99801 Anchorage, AK 99501-2133

Phone: (907) 465-2995 Phone: (907) 269-0250
Fax: (907) 269-0249

Fax; (907) 465-6592

Representative Lesil McGuire

HB 385

"An Act relating to awarding child custody; and providingfor an effective date."

Domestic violence is often a significant factor in divorce and child custody proceedings.
According to the Administration for Children and Families, U.S. Department of Health and
Human Services, domestic violence is the leading cause of injury to women in the United States.
The American Psychological Association, the American Medical Association, the American Bar
Association Center on Children and the Law, and numerous other organizations have
recommended that if domestic violence has occurred in a relationship, the offender should not
receive sole orjoint legal or physical custody of children. A unanimous Joint Resolution of
Congress, H. Con. Res. 172, adopted in 1990, urged states to adopt the statutory presumption
“that it is detrimental to the child to be placed in the custody of the abusive spouse.”

When children witness violence in the home, they have been found to suffer many of the
symptoms that are experienced by children who are directly abused. Children exposed to
domestic violence face increased risks that they will be killed or injured by the violence, that
their emotional, physical and mental development will be adversely affected, and that they will
be neglected or abused. We commonly encounter the mistaken assumption among professionals,
including judges and custody evaluators, that children are in less danger from a batterer once a
couple is no longer living together, when the reality is often the opposite.

By the end of the 2002 legislative session, 23 states had adopted the approach of the Model Code
of the Family Violence Project of the National Council of Juvenile and Family Court Judges.
This model state statute clearly states that there should be a rebuttable presumption that it is
detrimental to the child and not in the best interest of the child to be placed in sole custody, joint
legal custody, orjoint physical custody with the perpetrator of family violence. It emphasizes
that the safety and well-being of the child and the parent who is the victim must be primary.

Unfortunately, courts sometimes apply psychological pressures that keep women tied to their
abusers. "Friendly parent" statutes ask courts to assess each parent's willingness to co-parent
when making custody decisions. Despite their reasonable reluctance to co-parent, battered
women may end up being labeled "uncooperative,” with an increased risk of losing their children
to theirs and their children's abuser. This perpetuates family violence from one generation to
next at great social cost to Alaskan society. Amazingly, "Studies show batterers are able to
convince authorities that the victim is unfit or undeserving of sole custody in approximately 70%
of challenged cases." (American Judges Association). Friendly parent statutes are often the tool

used by abusive parents against the protective parent.



HB 385 serves to better protect children from the effects of domestic violence by achieving
consistency between Alaska child protection statutes and child custody statutes. This bill
incorporates the sense of the legislature in AS 47.10.011 (6), (7) & (8) and 1999's House Joint
Resolution No. 36 that the effects of witnessing domestic violence is harmful to children, that
parenting by a perpetrator of domestic violence places a child at a substantially higher risk of
being directly abused, and that the sexual molestation of a child by their parents makes them

unfit.

The bill also modifies our statutes “friendly parent” provision that inadvertently harms children,
particularly in circumstances involving domestic violence, child abuse/sexual abuse and neglect.
Alaska is in the minority of states that still have a "friendly parent" provision that inadvertently
harms children, particularly in circumstances involving domestic violence, child abuse/sexual
abuse and neglect.  Also, while Alaska's child custody statutes specifically mention domestic
violence as a factor to be considered, they allow wide discretion and do not give it special
weight. It is simply one additional factor when considering the best interests of the child.

Effects of this violence on children have high costs in human lives and to our communities.
Research has consistently shown that children who witness violence suffer a wide range of short
and long-term emotional and behavioral problems that often follow them for life. These children
are at higher risk for psychosomatic disorders, stuttering, anxiety and fears, sleep disruption,
excessive crying, problems in school, drug and alcohol abuse, sexual acting out, running away,
and even suicide. Boys who witness their fathers' abuse of their mothers or siblings are more
likely to inflict severe violence as adults. Data suggest that girls who witness abuse may tolerate

abuse as adults more than girls who do not.

Alaska ranks in the top 5 states in the nation for per capita rates of domestic violence. The rate of
Alaskan women being killed by a partner is 1.5 times the national average. Alaska has 6 times
the national average of reported child sexual assault. In 3 out of 4 reported cases, the victim
knew the offender, the most commonly reported type of sexual abuse is a father who commits
incest with his daughter-usually the eldest daughter. (AK Dept, of Health & Social Services)

HB 385 sends a clear message that we wish to halt the perpetuation of family violence from
generation to generation and that perpetrators will be held accountable.
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Issues and Dilemmas in Family Violence: Issue 5

American Psychological Association Presidential Task Force on
Violence And The Family

WHEN PARENTS SEPARATE AFTER AN ABUSIVE
RELATIONSHIP, SHOULDN'T FATHERS HAVE AS MUCH
RIGHT AS MOTHERS TO BE GRANTED PHYSICAL
CUSTODY OF AND VISITATION RIGHTS WITH THEIR

CHILDREN?

Tensions existbetween children"s need for contact with
their father and theirneed to be protected from the

physical, sexual and psychological abuse that is

common in Families where there has been other forms

of violence such as woman abuse.

Although most people believe that fathers should have equal access to their children
after the termination of a relationship between the parents, the equal-access option
is based on the assumption that the fathers will act in their children's best interests.
However, that is a naive assumption in situations where family violence has

occurred.

Fathers who batter their children’s mothers can be expected to use abusive power
and control techniques to control the children, too. In many of these families, prior
to separation, the men were not actively involved in the raising of their children. To
gain control after the marital separation, the fathers fight for the right to be
involved. Often children who have been exposed to violence in the family are
frightened to confront their father's negative or abusive behavior, and mothers
cannot protect them. Sometimes the father tries to alienate the child from the
mother by using money and other enticements, negative comments, or restricted
access to the telephone during visitation with him. Other times, fathers may
threaten or actually kidnap the child to punish the mother for leaving, or to try to

force her to return.

Most people, including the battered woman herself, believe that when a woman
leaves a violent man, she will remain the primary caretaker of their children. Family
courts, however, may not consider the history of woman abuse relevant in awarding
custody. Recent studies suggest that an abusive man is more likely than a
nonviolent father to seek sole physical custody of his children and may be just as
likely (or even more likely) to be awarded custody as the mother. Often fathers win
physical custody because men generally have greater financial resources and can
continue the court battles with more legal assistance over a longer period of time.
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Family courts frequently minimize the harmful impact of children's witnessing
violence between their parents and sometimes are reluctant to believe mothers. If
the court ignores the history of violence as the context for the mother's behavior in a
custody evaluation, she may appear hostile, uncooperative, or mentally unstable. For
example, she may refuse to disclose her address, or may resist unsupervised
visitation, especially if she thinks her child is in danger. Psychological evaluators who
minimize the importance of violence against the mother, or pathologi2e her
responses to it, may accuse her of alienating the children from the father and may
recommend giving the father custody in spite of his history of violence.

Some professionals assume that accusations of physical or sexual abuse of children
that arise during divorce or custody disputes are likely to be false, but the empirical
research to date shows no such increase in false reporting at that time. In many

insl ances, children are frightened about being alone with a father they have seen
use violence towards their mother or a father who has abused them. Sometimes
children make it clear to the court that they wish to remain with the mother because
they are afraid of the father, but their wishes are ignored.

Research indicates that high levels of continued conflict between separated and
divorced parents hinders children's normal development. Some practitioners now
believe that it may be better for children's development to restrict the father's
access to them and avoid continued danger to both mothers and the children.
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In Brief

Introduction

It may be hard to believe an abusive partner can ever make good on his threat to take the children awa
from his victim. After all, he has a history of violent behavior and she almost never does. Unfortunately,
a surprising number of battered women lose custody of their children. The actual number is not known
and offenders appear to be no more successful in gaining custody than non-offenders ( Liss & Stahlv,
1993 ). However, violence against one parent by another is often considered in custody-determination
proceedings ( Family Violence Project. 1995). This document describes some of the legal and cultural
trends surrounding custody and visitation decisions and the social science evidence supporting a need to

consider domestic violence in these decisions.

Return to top of the page
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Legal Trends

Over the past 200 years, the bases for child custody decisions have changed considerably. The
patriarchal doctrine of fathers' ownership of children gave way in the 1920's and 30's to little preference
for one parent or the other obtaining custody. When given such broad discretion, judges tended to award
custody to mothers, especially of young children. The mother-child bond during the early, "tender years"
was considered essential for children's development. In the 1970's, "the best interests of the children"
became the predominant guideline ( Fne & Fine. 1994) and presumably was neutral regarding parental
rights. Exposure to domestic violence was not originally included in the list of factors used to determine

the child's best interest.

States recently came to recognize that domestic violence needs to be considered in custody decisions
(Cahn. 1991 : Hart. 1992 ; for a review of state laws see Family Violence Project. NCJFCJ. 1995 , and
legislative updates for 1996, 1997 , and 1998 ). While a growing number of states specifically mention
domestic violence as a factor to be considered, most of them allow wide discretion and do not give it
special weight. It is simply one additional factor when considering the best interests of the child. By the
end of the 1997 legislative session, 13 states had ado_i)ted the Model Code of the Family Violence
Project of the National Council of Juvenile and Family Court Jud%es (NCFCJ. 1998 ). These statutes
specify that there is a "rebuttable presumption that it is detrimental to the child and not in the best
interest of the child to be placed in sole custody, joint legal custody, orjoint physical custody with the

perpetrator of family violence" (p. 33).

Statutes now address other concerns related to custody and the recent proliferation of legislation seems
likely to continue. Statutes in some states now cover: the prevention of child abduction by the
perpetrator through supervised visitation and similar safeguards ( Girdner & Hoff. 1996 ; Hart. 1990),
providing a defense against child abduction charges if battered women flee with their children,
exemptm? battered women from mandated mediation ( Girdner. 1996), protecting battered women from
charges of "child abandonment" if they flee for safety without their children ( Cahn. 1991), and
allowing parents to check on the criminal charges against a divorce partner (Pennsylvania's Jen & Dave's
law). Recent case law makes it easier for battered women to relocate far awa?/ from their abusers

( Dunford-Jackson. in press). Unfortunately, courts may apply psychologica Eressures that keep
women tied to their abusers. "Friendly parent" statutes ask courts to assess each parent's willingness to
co-parent when making custody decisions ( Zorza. 1992 ). Despite their reasonable reluctance to co-
parent, battered women may end up being labeled “uncooperative,” with an increased risk of losing their
children. Along with legal changes, training and resource manuals forjudges and court managers have
recently been published, including guidelines for selecting custody evaluators and guardian ad litems
#Goelman. Lehrman. Valente. 1996 ; Lemon. Jaffe. & Ganiev. 1995 ; NCJFCJ. 1995 ; National Center
or State Courts. 1997 ). For further discussion of these topics, see the references at the end of this

document.

Return to top of the pa>.

General Views About Joint Custody

Enthusiasm for joint custody in the early 1980's was fueled by studies of couples who were highly
motivated to "make it work™ ( Johnston. 1993 ). This enthusiasm has waned in recent years, in part
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because of social science findings. For example, Johnston ( 1995 ) concluded from her most recent
review that "highly conflictual parents" (not necessarily violent) had a poor prognosis for becoming
cooperative parents and there is increasing evidence that children of divorce have more problems
because of the conflict between the parents before the divorce and not because of the divorce itself
(Kelly. 1993 ). "High conflict" parents should be allowed to develop separate Barenting relationships
with their children. Frequent visits and joint custody schedules led to more verbal and physical abuse.
More frequent transitions between high-conflict parents were related to more emotional and behavioral
problems of the children. If this is true of "high conflict" parents, it is likely to be even more true if

mothers are being physically victimized.

Not all social scientists conclude that joint custody can be problematic. For example, Bender ( 1994)
believes that "even the small percentage of Farents who are very angry may be able to work out
procedures to alleviate anger so that the child is not caught in the middle" (p. 126). However, his
conclusion relies on data gathered at one point in time and thus statements about cause and effect are not
possible. For example, better child adjustment is likely to result when joint custody is requested by (or
ordered to) non-violent, low-conflict couples rather than from joint custody per se. Joint custody can be
quite beneficial to the children of these non-violent, low-conflict couples, but not in cases of battering.

Return to top of the page

E%rleé]ts Most at Risk for Physical and Emotional Abuse of a
|

Social science evidence can help to establish which parent is most likely to harm children. The most
convincing evidence for the potential of men who batter their F]artners also to batter their children comes
froma natlonaII?/ representative survey ( Straus. 1983). Half the men who battered their wives also
abused their children. Abuse was defined as violence more severe than a slap or a spanking. Battered
women were half as likely as men to abuse their children. Several non-representative surveys show
similar results ( reviewed in Saunders. 1996 ). When battered women are not in a violent relationship,
there is some evidence that they are much less likely to direct anger toward their children (Walker.

1984).

Emotional abuse of children by men who batter is even more likely because nearly all of these men's
children are exgosed to domestic violence ( Pagelow. 1990). This exposure often constitutes a severe
form of child abuse since the problems associated with witnessing abuse are now clearly documented
(e.g., Edleson. 1997). There are short and long-term emotional and behavioral consequences for both
boys and girls. Parents may not realize that their children can be affected even if they do not see the
violence. For example, the children may be hiding in their bedrooms listening to repeated threats, blows,
and breaking objects. Obviously, they may be afraid their mother will be injured or killed, but they may
also have divided loyalties between their parents, guilt about not being able to intervene, and anger at
their mothers for not leaving ( Saunders. 1996 ). If mothers cannot find safety, their fears and de;t))ression
may keep them from being as nurturing and supportive to their children as they normally would be.

Although state laws include emotional abuse in their statutory definitions of child abuse, such abuse is
difficult to substantiate and child protection workers often give it low priority.

Mothers may also be blamed for harming their children in cases where evaluators and practitioners do
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not understand the dynamics of abuse ( Edleson. 1997). Their cases are sometimes labelled as "failure
to protect” since they are supposedly able to protect their children from the physical and emotional
abuse of their partners ( Enos. 1996 ). Battered women may even face criminal charges ( Sierra. 1997).
However, battered women's actions often come from their desire to care for their children. They may not
attempt to leave because of financial needs, because they believe that the children need a father, or
because they fear losing the children to their abuser. They often leave the relationship when they see the
impact of violence on their children, only to return when threatened with even greater violence or out of
economic necessity. Innovative programs, like Project Protect in Massachusetts, were developed to
address these concerns. They use specially trained staff and multidisciplinary teams to integrate
interventions for child abuse and domestic violence ( Davidson. 1995 ). On a policy level, states
gi]enerally allow evidence to show that the non-abusive spouse feared retaliation from her partner and
thus could not try to stop or prevent abuse to the child. However, only a few states explicitly authorize

this type of evidence.

Return to top of the page

Factors Related to Risk to the Children

In a given custody case, a number of factors related to or incorrectly attributed to child abuse and
exposure to domestic violence may be present. Several factors - parental seBarathn, childhood
victimization of the parents, the parents' psychological characteristics, and abuser interventions -- are

discussed next.

Parental Separation. Parental seﬁaration or divorce does not prevent abuse to children or their mothers.
On the contrary, physical abuse, harassment, and stalking of women continue at fairly high rates after
separation and divorce. In one study, a fourth of the women reported threats against their lives during
visitation ( Leighton. 1989). Separation is a time of increased risk of homicide for battered women

( Wilson & Daly. 1994 ) and these homicides sometimes occur during custody hearings or visitation
exchanges of children. In rare cases, men kill children in retaliation for their female partners leaving

them.

Children are also likely to be exposed to renewed violence if their fathers become involved with other
women. Over half of men who batter go on to abuse a second woman ( Wofford. Elliot. & Menard.
1994). Judges who consider the remarriage of a man to be a sign of stability and maturity should instead
consider it as a possible sign that the children will once again be emotionally harmed.

Parents' Childhood Victimization. Evaluators may look to childhood risk factors of each parent to
assess their child abuse potential. The link between being abused in childhood and becoming a child
abuser is not as strong as was once thought, with about 30% of child abuse victims becoming abusers
E Kaufman & Zigler. 1987 ). Some evidence suggests that the link is stronger in men than in women

Miller&Challas. 1981).

Parents' Psychological Characteristics. The Farents‘ personality traits and psychological disorders are
ggnerally poor predictors of child abuse ( Wolfe. 1985 ? Neither parent is likely to have chronic mental
isorders of genetic origin (e.g., schizophrenia, or bipolar disorder). Personality disorders are much
more likely to appear on the psychological tests of both parents. Great care must be taken, however,
when interpreting parents' behaviors and psychological tests. Men who batter often have the types of
personality disorders that keep childhood traumas, anxiety, and other problems hidden ( Holtzwoith-
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Munroe & Stuart. 1994).

To the extent that psychological disorders continue to be used to describe battered women, they can be
placed at a serious disadvantage. Compared with the chronic problems of their partners, battered
women's psychological problems are much more likely to decrease as she becomes safer. Many battered
women may seem Very unstable, nervous, and angry ( Crites & Coker. 1988 ). Other battered women
may speak with a flat affect and appeal indifferent to the violence they describe ( Meier, 1993 ). These
women probably suffer from the numbing symptoms of traumatic stress. The Ps?/chological test scores
of some battered women may indicate severe personality disorders and mental illness. However, their
behaviors and test scores must be interpreted in the context of the traumas they have faced or continue to
face ( Rosewater. 1987 ). The tactics used by their abusers parallel those used against prisoners of war
and include threats of violence, forced isolation, degradation, and attempts to distort reality and increase
ps%chologlcal dependence. Severe depression and traumatic stress symptoms are the likely results.
When women fear losing custody of children to an abusive partner, the stress can be overwhelming.

Interventionsfor the Abuser. Successful completion of treatment does not at all mean that the risks of
child and woman abuse are eliminated. Although the evaluation of programs for men who batter is still
in its infancy ( Saunders. 1996), it is clear that a substantial proportion of women (35%, averaged across
a number of studies) report that physical abuse by their partners occurs within 6-12 months after
treatment. Psychological abuse is even more prevalent. Only two studies of programs for men who
batter investigated the reduction of actual or potential violence toward the children ( Mvers. 1984 ;
Stacey & Shupe. 1984 ). Both of these studies showed promising results, yet did not specifically focus
on parentm? issues. Only one description could be found of a special parent training program for men

who batter ( Mathews. 1995 )
Return to top of the page

Recommendations for Custody and Visitation

Despite the dearth of sound research in this area, some tentative recommendations can be made from
practice wisdom and the research that does exist. There is general agreement that joint custody has many
advantages when a woman has good financial resources and an ex-partner who is nonabusive and
supportive as a co-parent. However, the past and potential behavior of men who batter means that joint
custody (or sole custody to him) is rarely the preferred option for these families. In addition to their
propensity for violence, these men are likely to abuse alcohol ( Tolman & Bennett. 1990 ) and
communicate in a hostile, manipulative manner ( Holtzworth-Munroe & Stuart. 1994 ).

As stated earlier, the model state statute of the National Council of Juvenile and Family Court Judg. s
clearly states that there should be a presumption that it is detrimental to the child to be placed in sole or
joint custody with a perpetrator of family violence ( NCJFCJ. 1993 ). The model statute emphasizes that
the safety and well-being of the child and the parent who is the victim must be primary. The
perpetrator's history of causing fear as well as physical harm should be considered. A parent’s absence or
relocation in an attempt to escape violence by the other parent should not be used as a factor to
determine custody. Courts sometimes label battered women as “impulsive” or "uncooperative” if they
leave suddenly to find safety in another city or state. The model statute specifies that it is in the best
interest of the child to reside with the non-violent parent and that this parent should be able to choose the
location of the residence, even if it is in another state. The noncustodial parent may also be denied
access to the child’s medical and educational records if such information could be used to locate the
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custodial parent.

Visitation guidelines should be based on the following general principles: a) contact between child and
parent should be structured in a way that limits the child's exposure to parental conflict; b) transitions
should be infrequent in cases of ongoing conflict and the reasonable fear of violence; and c) substantial
amounts of time with both parents may not be advisable (Johnston. 1992 ). Ideally, a court order should
detail the conditions of supervised visitation, including the role of the supervisor ( NCJFCJ. 19952.
Unsupervised visitation should be allowed only after the abuser completes a specialized program for
men who batter and does not threaten or become violent for a substantial period of time. Practitioners
need to be aware of the strong likelihood that men who batter will become violent in a new relationship
and that they often use nonviolent tactics that can harm the children. Rather than rely on official records
of recidivism, the best way to establish that the perpetrator is nonviolent is to interview current and past

partners.

Visitation should be suspended if there are repeated violations of the terms of visitation, the child is
severely distressed in response to visitation, or there are clear indications that the violent parent has
threatened to harm or flee with the child. Even with unsupervised visitation, it is best to have telephone
contact between parents only at scheduled times, to maintain restraining orders to keep the offender
away from the victim, and to transfer the child in a neutral, safe pla”e with the help of a third part%/
(Johnston. 1992 ). Hart ( 1990 ) describes a number of safety planning strategies that can be taught to

children in these situations.

The model statute (NCJFCJ. 1993 ?]states that visitation should only be awarded to the perpetrator if
adequate safety provisions for the child and adult victim can be made. Orders of visitation can specify,
among other things: the exchange of the child in a protected setting, supervised visitation by a person or
agency, completion by the perpetrator of "a program of intervention for perpetrators”, and no overnight
visitation. If the court allows a family or household member to supervise the visitation, the court can set
the conditions to be followed during visitation. For example, an order might specify that the batterer not
use alcohol prior to or during a visit and that ihe child be allowed to call the mother at any time.

Visitation centers are expanding across North America in response to the need for safe access and
visitation ( Straus. 1995 S) The approaches of these centers vary. For example, most of them provide
some form of ohservational records of the visit, but the role of these programs in evaluating parents and
repqrtlng to courts differs. The experience of the visitation center in Duluth, Minnesota, shows the
difficulty of keeping a neutral stance given the traditional biases in our social systems ( McMahon &
Pence. 1995 ). The Duluth center found that the traditional over-emphasis on parental rights and child
welfare may block from view the harm of domestic violence to both battered women and their children.

In conclusion, although there is a need for further practice experience and research, our current

knowledge of risk factors for continued abuse of women and children means that decision-makers must
exercise great caution in awarding custody or visitation to perpetrators of domestic violence. If custody
or visitation is granted, careful safety planning and conditions attached to the court order are important

to help lower the risk of harm to the children and their mothers.

Return to top of the page
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In Brief

The current enthusiasm for joint child custody and liberal visitation need to be tempered drastically in
cases involving domestic violence for the following reasons:

« Men who batter their intimate partners have a high potential for physically and emotionally
abusing their children.

» Child custody evaluations often place battered women at a disadvantage because living in at:
abusive relationship may produce traumatic effects that give the false impression that they are

unfit parents. o _
« Battered women's attempts to protect themselves and their children can also give the false

appearance that they are unfit parents. _ _
* Men who batter are likely to have chronic behavioral and emotional problems that may not be

easily detected. _ _ _ o

* Many states are responding to these concerns by enacting laws that require domestic violence to
be considered in child custody determinations and sometimes presume that the abuser should not
have joint or sole custody. Other statutes address concerns over visitation, mediation, child

abduction, and child abandonment.

_Aléhoughhmore research is needed in the field, our current practice wisdom and social science research
indicate that:

« Men who batter should rarely have sole orjoint custody of their children.

Divorce, separation and/or treatment of the abuser do not guarantee that the abuse of the women
and children will stop.

Visitation needs to be supervised in many cases or restricted in other ways.

Battered women need to be allowed exemptions from mandated mediation.

Battered women should be allowed to relocate with their children at a safe distance from their ex-

partners and not be labelled "uncooperative” if they do not wish to coparent.

Return to top of the page
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Sec. 25.20.070. Temporary custody of the child.

Unless it is shown to be detrimental to the welfare of the child, the child shall have, to the greatest
degree practical, equal access to both parents during the time that the court considers an award of

custody under AS 25.20.060 - 25.20.130.

Sec. 25.20.080. Mediation of child custody matter.

() Except as provided in (0 and (g) of this section, at any time within 30 days after a petition for
child custody is filed under AS 25.20.060 the court may order the parties to submit to mediation. Each
party has the right to challenge peremptorily one mediator appointed.

(b) Mediation shall be conducted informally as a conference, or by telephone, or series of
conferences, as determined by the mediator. The parties to the action and a court-appointed

representative of the minor children shall attend.

(c) If the mediator determines that mediation efforts are unsuccessful, the mediator shall terminate
mediation and notify the court that mediation efforts have failed. The custody proceeding shall proceed

in the usual manner.

(d) Upon submission of the parties to mediation under this section, a pending child custody
ﬁroceed_ing shall be stayed for a period of 30 days or until the court is notified that mediation efforts
ave failed. All court orders made during the pending custody proceeding remain in effect during the

period of mediation.

(e) Costs of mediation shall be paid as ordered by the court by one party, by both parties, or by the
state If both parties are indigent.

(0 The court may not order or refer parties to mediation in a proceeding concerning custody or
visitation of a child if a protective order issued or filed under AS 18.66.100 - 18.66.180 is in effect. The
court may not order or refer parties to mediation if a éaarty objects on the grounds that domestic violence
has occurred be'ween the parties unless the court finds that the conditions of (g)(1) - (3) of this section
are met. If the court proposes or suggests mediation under this subsection,

(1) mediation may not occur unless the victim of the alleged domestic violence agrees to the
mediation; and

(2) the court shall advise the parties that each party has the right to not agree to mediation and that
the decision of each party will not bias other den'dons of the court.

(9) A mediator who receives a referral or order from a court to conduct mediation under (a) of this
section shall evaluate whether domestic violence has occurred between the parties. A mediator may not
engage in mediation when either party has committed a crime involving domestic violence unless

(1) mediation is requested by the victim of the alleged domestic violence, or proposed by the court
and agreed to by the victim;

(2) mediation is provided by a mediator who is trained in domestic violence in a manner that
protects the safety of the victim and any household member, taking into account the results of an
assessment of the potential danger posed by the perpetrator and the risk of harm to the victim; and
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(3) the victim is permitted to have in attendance a person of the victim's choice, including an
attorney.

Sec. 25.20.090. Factors for consideration in awarding shared child custody.
In determining whether to award shared custody of a child the court shall consider
(1) the child's preference if the child is of sufficient age and capacity to form a preference;

(2) the needs of the child;
(3)

3) the stability of the home environment likely to be offered by each parent;

4) the education of the child;

5) the advantages of keeping the child in the community where the child presently resides;
6) the optimal time for the child to spend with each parent considering

(
(A) the actual time spent with each parent;

(B) the proximity of each parent to the other and to the school in which the child is enrolled:;
(C) the feasibility of travel between the parents;
D) special needs unique to the child that may be better met by one parent than the other;

E) which parent is more likely to encourage frequent and continuing contact with the other parent;

(7) any findings and recommendations of a neutral mediator;

(8) any evidence of domestic violence, child abuse, or child neglect in the proposed custodial
household or a history of violence between the parents;

(9) evidence that substance abuse by either parent or other members of the household directly
affects the emotional or physical well-being of the child;

(10) other factors the court considers pertinent.

*1 1o U= /CstM wewn 11101 /nOfTPIfpmO -" 0 /0Q/AflOIdL
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Sec. 25.24.150. Judgments for custody.

(a) In an action for divorce or for legal separation or for placement of a child when one or both
parents have died, the court may, if it has jurisdiction under AS 25.30.300 - 25.30.320, and is an
appropriate forum under AS 25.30.350 and 25.30.360, durin(I:] the pendency of the action, or at the final
hearing or at any time thereafter during the minority of a child of the marriage, make, modify, or vacate
an order for the custody of or visitation with the minor child that may seem necessary or proper,
including an order that provides for visitation by a grandparent or other person if that is in the best

interests of the child.

(b) If.a guardian ad litem for a child is appointed, the appointment shall be made under the terms of
AS 25.24.310 (c).

(c) The court shall determine custody in accordance with the best interests of the child under AS
25.20.060 - 25.20.130. In determining the best interests of the child the court shall consider

1) the physical, emotional, mental, religious, and social needs of the child;

(
(2) the capability and desire of each parent to meet these needs;

(3) the child's preference if the child is of sufficient age and capacity to form a preference;
)

(4) the love and affection existing between the child and each parent;

(5) the length of time the child has lived in a stable, satisfactory environment and the desirability of
maintaining continuity;

(6) the desire and ability of each parent to allow an open and loving frequent relationship between
the child and the other parent;

(7) any evidence of domestic violence, child abuse, or child neglect in the proposed custodial
household or a history of violence between the parents;

(8) evidence that substance abuse by either parent or other members of the household directly
affects the emotional or physical well-being of the child;

(9) other factors that the court considers pertinent.

f h(d)hlrlldawarding custody the court may consider only those facts that directiy affect the well-being
of the child.

(e) Notwithstanding the provisions of (d) of this section, in awarding custody the court shall comply
with the provisions of 25 U.S.C. 1901 - 1963 (P.L. 95-608, the Indian Child Welfare Act of 1978).

() If the issue of child custody is before the court at the time it issues ajudgment under AS

25.24.160 . the court shall concurrently issue ajudgment for custody under this section unless, subject to
AS 25.24.155, the court delays the custody decision for a later time.
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Clearance card, A letter given to an employee by his
employer, at the time of his discharge or end of service,
showing the cause of such discharge or voluntary quit-
tance, the length of time of service, his capacity, and

it, such other facts as would give to those concerned infor-
mation of his former employment.

"Clearance certificate. Issued to ship’s captain showing
i that customs requirements have been made.

feassgtVCIeai and convincing proof. That proof which results
in reasonable certainty of the truth of the ultimate fact
-in controversy. Lepre v. Caputo, 131 NJ.Super. 118,
328 A.2d 650, 652. Proof which requires more than a
Katjfcir, BeP°n”erance evidence but less than proof be-
ANNyyond a reasonable doubt Clear and convincing proof
mill be shown where the truth of the facts asserted is
highly probable. In re Estate of Lobe, Minn.App., 348
N.WJUd 413, 414. See also Beyond a reasonable doubt;

. Burden of proof; Clear evidence or proof.

: Clear and present danger doctrine. Doctrine in con-
stitutional law, first formulated in Schenck v. U. S., 249
UJ3. 47, 39 S.Ct. 247, 63 L.Ed. 470, providing that

p. governmental restrictions on First Amendment free-
doms of speech and press will bo upheld if necessar%/ to

T prevent grave and immediate danger to interests which
government may lawfully protect.

Speech which incites to unlawful action falls outside
the protection of the First Amendment where there is a
direct connection between the speech and violation of
the law; this is the "clear and present danger test".
People v. Winston, 64 Misc.2d 150, 314 N.Y.S.2d 489,

Cieafannual value. The netyearly value to the posses-
sor of the property, over and above taxes, interest on
mortgages, and other charges and deductions.

Kk Clear annuity. The devise of an annuity "clear" means
* an annuity free from taxes or free or clear of legacy or

inheritance taxes.

? Clear chance. A "clear chance" to avoid accident with-

in meaning of last clear chance doctrine involves the

|g: alement of sufficient time to appreciate peril of the

~party unable to extricate himself therefrom, and to take

" :*oceMaiy steps to avoid injuring him. Klouse v. North-

era Pac. Ry. Co., 50 Waah.2d 432,312 P.2d 647,650. See
|gEv~-oho Last clear chance doctrine.

Clear days. If a certain number of clear days be given
v far the doing of any act, the time is to be reckoned
exclusively, as well of the first day as the last.

. Clear evidence or proof. Evidence which is positive,
precise and explicit, which tends directly to establish the
;-point to which it is adduced and is sufficient to make out
4 prima facie case. It necessarily means a clear prepon-
derance. It may mean no more than a fair preponder-
..ance of proof but may also be construed as requiring a
Ii%her degree of proof. It may convey the idea, under
AP haaifl, of certainty, or understood as meaning beyond
doubt. See also Beyond a reasonable doubt; Clear and

convincing proof.

VAN,

CLEARLY PROVED

Clearing. The departure of a vessel from port, after
complying with the customs and health laws and like
local regulations. See also Clearance; Clearance certifi-
cate.

In banking, a method of making exchanges and set-
tling balances, adopted among banks and bankers. See
Clearinghouse.

Clearing account An account containing amounts to
be transferred to another accounts) before the end of
the accounting period.

Clearing corporation. A corporation, all of the capital
stock of which is held by or for a national securities
exchange or association registered under a statute of the
U.S., such as the Securities Exchange Act of 1934.
U.C.C. §8-102(3).

Clearinghouse. An association or place where banks
exchange checks and drafts drawn on each other, and
settle their daily balances. See U.C.C. § 4-104(d).

With respect to a stock or commodities exchange, a
facility which provides for the daily clearance of all
transactions. With regard to futures transactions, a
clearinghouse performs the following functions: con-
firms that trades made each day are acknowledged by
both parties; settles amounts owed doily on futures
contracts due to changes in contract prices during the
trading session; insures the financial worth of all fu-
tures contracts that it has accepted.

C_Ieariu? loan. One made to a bond dealer while an
issue of bonds is being sold.

Clearings. Method of making exchanges and settling
balances among banks and bankers.

Clearing title. Acts or proceedings necessary to render
title marketable.

Clear legal right A right inferable as a matter of law
from uncontroverted facts.

Clearly. Visible, unmistakable, in words of no uncertain
meanm%. Be?/ond a question or beyond a reasonable
doubt; honestly, straightforwardly, and frankly; plain-
ly. Without obscurity, obstruction, entanglement, con-
fusion, or uncertainty. Unequivocal.

Clearly erroneous. For purposes of rule providing that
findin?s of trial court shall not be set aside unless
“clearly erroneous,” refers to findings when based upon
substantial error in proceedings or misapplication of
law, Kauk v, Anderson, C.C.AN.D., 137 F.2d 331, 333;
or when unsupported by substantial evidence, or con-
trary to clear weight of evidence or induced by errone-
ous view of the law. Smith v. Porter, C.C.A.Ark., 143
F.2d 292, 294. As a basis for aFEeIIate review, a finding
is “clearly erroneous” when, although there is evidence
to support it, the reviewing court on entire evidence is
left with definite and firm conviction that a miBtake has
been committed. United States v. United States Gyp-
sum, 333 U.S. 364, 395, 68 S.Ct. 525, 542. See also Error.

Clearly proved. Proof by preponderance of the evi-
dence. Olson v. Union Oil Co. of California, 25 Cal.
App.2d 627, 78 P.2d 446, 447. Proof sufficient to satisfy
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perises. Such plan may be either open-ended whereby
the person can secure legal services from the attorney of
nis choice, or closed-end whereby he must secure the
services of a particular attcmey, group of attorneys, or
list of attorneys.

Preparation. With respect to criminal offense, consists
in devising or arranging means or measures necessary
for its commission, while attempt is direct movement
toward commission after preparations are made. State
v. Quick. 199 S.C. 256,19 S.E.2d 101,103. See also Aid
and abet

Prepare. To provide with necessary means; to make
ready, to provide with what is appropriate or necessary.

Prepayment Payment of debt obligation or expense
hefore it is due.

Prepayment clause. Provision in mortgage or note
giving borrower right to pay off the indebtedness before
it becomes due. See also Prepayment penalty.

Prepayment penalty. A penalty under a note, mort-
ga?e, or deed of trust imposed when the loan is paid
efore its due date. Consideration to terminate loan at
horrower's election before maturity. See also Penalty
clause.

Prepayments. Assets representing expenditures for fu-

ture benefits. Rent and insurance premiums paid in
advance are usually classified as cun-ent prepayments.

Prepense. Forethought; preconceived; premeditated.

Preponderance of evidence. As standard of proof in
civil cases, is evidence which is of greater weight or
more convincing than the evidence which is offered in
opposition to it; that is, evidence which as a whole
shows that the fact sought to be proved is more probable
than not. Braud v. Kinchen, La.App., 310 So.2d 657,
659. With respect to burden of proof in civil actions,
means greater weight of evidence, or evidence which is
more credible and convincing to the mind. That which
best accords with reason and probability. Tho word
“preponderance” means something more than "weight”;
it denotes a superiority of weight, or outweighin%. The
words are not synonymous, but substantially ditferent.
There is generally a "weight" of evidence on each side in
case of contested facts. But juries cannot properly act
upon the weight of evidence, in favor of the one having
the onus, unless it overbear, in some degree, the weight
upon the other side

That amount of evidence necessary for the plaintiff to
win in a civil case. It is that degree of proof which is
more probable than not.

Preponderance of evidence maﬁ not be determined b
the number of witnesses, but by the greater weight of all
evidence, which docs not necessarily moan tho greater
number of witnesses, but opportunity for knowledge,
information possessed, and manner of testifying deter-
mines tho weight of testimony.

See also Fair preponderance of evidence.

Prerogative /prsrogstsv/. An exclusive or peculiar

nity, right or advantage vested in an official i
either generally, or in reopect to the things of hi* i
or in an official body, as a court or legislature.-, s>

Prerogative court. In old English law, a

lished for the trial of all testamentary causes, wb
deceased left bona .wtabilia within two different
es, in which case the probate of wills belonged fa*f
archbishop of the province, by way of special
tive. And all causes relating to the wills,

tions, or legacies of such persons were originally ¢
ble herein, before a judge appointed by the .
called the "judge of the prerogativa court,” front*
an appeal lay to the privy council. The ju

these courts became obsolete with the transfer of
testamentary jurisdiction of the ecclesiastical

tho Chancery Division of the High Court

Prerogative law. That part of the common lalr
England which is more particularly applicable to
king. X
Prerogative writs. In English law, the name was £
to certain judicial writs issued by the courts only i
proper cause shown, never as a mere matter ofr
theory being that they involved a direct interfereorel
the government with the liberty and property
subject, and therefore were justified only as an <

of the extraordinary power (prerogative) of then

In America, issuance is now generally regulated.'!
statute, and such are generally referred to as i

nary writs or remedies.

Such writs have been abolished in the federal taSfjQ
moat state courts with the adoption of Rules of (
Procedure. The relief formerly available by such <
is now available by appropriate action or motion i
the Rules of Civil Procedure. See Rule 81. These i
are the writs of mandamus, procedendo, prohibition, t
warranto, habeas corpus, and certiorari.

Pres /préy/. L. Fr. Near. Cy pres, S0 near; as neanJ-
See Cy pres.

Presale. Sale of real estate (e.g., condominium unitE)
before construction has started. (]

Presbyter /prezbotor/. Lat In civil and ecclesiastical,
law, an elder; a preshyter; a priest.

Presbyterianism. One of the principal systems
church polity known as the "Christian Protestant,

Church", occupying an intermediate position between* *

episcopacy and Congregationalism. A religious faith
doctrine, based on the Westminster Confession of Faith
and the Larger and Shorter Catechisms.

offices aro performed; foimerly applied to the choir
chancel, because it was the place ap[)rogriated to
bishop, priest, and other clergy, while tho laity
confined to the body of the church.

Prescribable /prsskraybshal/. That to which a

right or privilege. The special power, privilege, immu- i may be acquired by prescription.

-Vi.r..
Presbyterium. That part of tho church where divin®v” |
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y V. Press Pub. »  * 4%

bellion or msurrecuw
ted States or th*

empt of a court |

»ss, particularly
-VS

of chancery. If a defendant refused to appear,
attachment and proclamation, a "commission of
illion” issued against him. 3 Bl.Comm. 444.

ious assembly. In old English law, a gathering
twelve persons or more, intending, going about, or
being unlawfully and of their own authority to
any laws of the realm; or to destroy the inclo-

of any park or ground inclosed, banko of fish-ponds,
Is, conduits, etc., to the intent the same shall remain
I, or that they shall have way in any of the said
da; or to destroy the deer in any park, fish in
coneyB in any warren, dovehouses, etc,; or to
sacks of com; or to abate rents or prices of

etc. See also Unlawful assembly.

>05 sic stantibus /riyboa sik stxntobsc/. Lat. At
point of affairs; in these circumstances. A name
to a tacit condition, said tc attach to all treaties,
they shall cease to be obligatory so soon as the state
and conditions upon which they were founded
substantially changed.
t In pleading and evidence, to defeat, refute, or
away the effect of something. When a plaintiffin
action produces evidence which raises a presumption
defendant’s liability, and the defendant adduces
ce which shows that the presumption is ill-found-
is said to "rebut it.” See Rebuttable presumption;
evidence.
ible presumption. In the law of evidence, a
iption which may be rebutted by evidence. Oth-
called a "disputable” presumption. A species of
presumption which holds good until evidence con-
to it is introduced. Beck v. Kansas City Public
Co., Mo.App.,, 48 SW.2d 213, 215. It shifts
ten of proof. Heiner v. Donnan, 285 U.S. 312, 52
358, 362, 76 L.Ed. 772. It gives particular effect to
group of facts in absence of further evidence,
presumption provides prims facie case which shifts
defendant the burden to go forward with evidence to
ct or rebut fact presumed. Guile v. Boggs, Fla.,
'480.2d 26, 28. And which standing alone will sup-
a finding against contradictory evidence. Lieber v.
34 Cai.App.2d 582, 94 P.2d 49, 50. See also
Don

evidence. Evidence given to explain, repel,
teract, or disprove facts given in evidence by the
party. That which tends to explain or contra-
diaprove evidence offered by the adverse party,
v. State, 261 Ind. 251, 301 N.E.2d 633, 636,
ttal occurs during the trial stage vhere evidence is
by one party to refute evidence introduced by the
party. Evidence which is offered by a party after
rested his case and after the opponent has rested
r to contradict the opponent’s evidence. See also

if.
evidence given in opposition to a presumption of
aprima facie case; in this sense, it may be not
counteracting evidence, but evidence sufficient to
teract, that is, conclusive. See Rebuttable presump-

RECAPTURE

Rebutter. In common law pleading, a defendant's an-
swer of fact to a plaintiff’s surrejoinder; the third plead-
ing in the series on the part of the defendant.

Recall. A method of removal of official in which power
of removal is either granted to or reserved by the people.
Jones v. Harlan, Tex.Civ.AEp., 109 S.W.2d 251, 254.
Right or procedure by which a public official may he
removed from office before the end of his term of office
by a vote of the people to be taken on the filing of a
petition signed by required number of qualified voters.
Wallace v. Tripp, 358 Mich. 668, 101 N.w.2d 312, 314.
Recall may also be applicable to judges.

Under federal Consumer Product Safety Act, govern-
ment has power to require recall of unsafe products for
repair, replacement or refund. See 15 U.S.CA.
§ 2064(cMO.

To summon a diplomatic minister back to his home
court, at the same time depriving him of his office and
functions.

Recall a judgment. To revoke, cancel, vacate, or re-
verse a judgment for matters of fact. When it is an-
nulled by reason of errors of law, it is said to be

"reversed."

Recant. To withdraw or repudiate formally and public-
ly. Pradlik v. State, 131 Conn. 682, 41 A.2d 906, 907.

Recapitalization. A process whereby stock, bonds or
other securities of a corporation are adjusted or restruc-
tured as to type, amount, income or priority. A restruc-
turing of the caFitaI of a corporation through amend-
ment of the articles of incorporation or a merger with a
subsidiary or parent corporation. Recasting of capital
structure (e.g. exchange of bonds for stock) within frame-
work of existing corporation. Helvering v. Southwest
Consol. Corporation, La., 315 U.S. 194, 203, 62 S.Ct. 546,
552, 86 L.Ed. 789. See also Reorganization.

Recaption. At common law, a retaking, or taking back.
A species of remedy hy the mere act of the party Injured
(otherwise termed "reprisal”), which happens when any
one has deprived another of his property in (};oods or
chattels personal, or wrongfully detains one’s wife, child,
or servant. In this case, the owner of the ?oods, and the
hushand, parent, or master may lawfully claim and
retake them, wherever he happens to find them, so it be
not in a riotous manner, or attended with a breach of
the peace. Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539,
612,10 L.Ed. 1060. It also signifies the taking a second
distress of one formerly distrained during the plea
grounded on the former distress. See also Distraint;
Distress; Ejectment; Repossession.

Also, formerly, a writ to recover damages for liim
whose goods, being distrained for rent in service, ofc,,
are distrained again for the same cause, ponding tho
plea in the county court, or before tlie justice.

Recapture. To recover (by IRS) the tax benefit of a
deduction or a credit previously taken hy tax payer.
See, eg., Recapture of depreciation,
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We, the undersigned, hereby support and request passage of House Bill 0385
"An Act relating to awarding child custody; and providing for an effective date."
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