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House Judiciary Committee 

From: Representative Lesil McGuire

Date: January 16, 2004

Re: HB 285, “Electronic Transactions & Signatures”

HB 285, Electronic Transactions & Signatures, is scheduled for a hearing in the 
House Judiciary Committee on Wednesday, January 21 at 1:00 p.m. I have included the 
following in the bill packet for your information:

1. CSHB 285 (JUD), Version D
The only change from the original version of the bill is the addition of 
AS 45.02 in Section 1 (the scope section). AS 45.02 is the UCC 
chapter on Sales and its omission was a drafting oversight. UETA 
provides that UCC sales and lease transactions may be accomplished 
via electronic transactions.

2. HB 285
3. Background information
4. Letters of Support
5. Zero Fiscal Note

If you have any questions on this legislation please feel free to contact me 
personally, or my staff, Vanessa Tondini, at 4990.
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CS FO R  H O U SE BILL NO. 285(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY TH E HOUSE JUDICIARY C O M M ITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE M CGUIRE

A BILL 

FO R  AN ACT EN TITLED  

"A n Act adopting the Uniform  Electronic T ransactions Act; repealing certain statutes 

relating  to electronic records and electronic signatures; am end ing  Rule 402, Alaska 

Rules of Evidence; and providing fo r an effective da te ."

BE IT  ENACTED BY T H E  LE G ISLA TU R E O F TH E  STA TE O F ALASKA:

* Section 1. AS 09 is amended by adding a new chapter to read:

C h ap te r 80. U niform  E lectronic T ransactions Act.

Sec. 09.80.010. Scope, (a) Except as otherwise provided in (b) and (c) of this 

section, this chapter applies to electronic records and electronic signatures relating to a 

transaction.

(b) This chapter does not apply to a transaction to the extent it is governed by

(1) a law governing the creation and execution of wills, codicils, or 

testamentary trusts;

(2) the Uniform Commercial Code other than AS 45.01.107, 

45.01.206, AS 45.02, and AS 45.12.
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(c) This chapter applies to a transaction governed by 15 U.S.C. 7001 - 7031 

(E lectronic Signatures in Global and Nationa l Commerce Ac t), but this chapter is not 

intended to lim it, modify, or supersede 15 U.S.C. 7001(c). To the extent excluded

from the scope o f 15 U.S.C. 7001 - 7031 under 15 U.S.C. 7003, this chapter does not

apply to a notice to the extent that it is governed by a law requ iring the fu rn ish ing of

(1) any notice o f

(A ) the cancellation or term ination o f u t il i ty  services, including 

water, heat, and power;

(B ) default, acceleration, repossession, foreclosure, or eviction, 

or the right to cure, under a credit agreement secured by, or a rental agreement 

for, a prim ary residence o f an ind iv idua l;

(C ) the cancella tion o r term ination o f health insurance or 

benefits or life insurance benefits, excluding annuities; or

(D ) recall o f a product, or material fa ilure o f a product, that 

risks endangering health or safety; or

(2) a document to accompany any transportation or handling o f 

hazardous materials, pesticides, o r other tox ic or dangerous materials.

(d) This chapter applies to an electronic record or electron ic signature 

otherw ise excluded from the application o f th is chapter under (b) or (c) o f this section 

to tiie extent it is governed by a law other than those specified in (b) o r (c) o f this 

section.

(e) A transaction subject to this chapter is also ; ubject to other applicable 

substantive law.

Sec. 09.80.020. Use o f e le c tron ic records and e lec tron ic signatures; 

va r ia tio n by agreement, (a) This chapter docs not require a record or signature to be 

created, generated, sent, communicated, received, stored, o r otherw ise processed or 

used by electronic means o r in electronic form .

(b) This chapter applies on ly to transactions between parties each o f whom has 

agreed to conduct transactions by electron ic means. Whether the parties agree to 

conduct a transaction by electronic means is determ ined from the context and 

surrounding circumstances, inc lud ing the parties' conduct.

:SIIB 285(JUDj -2-
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(c) A party who agrees to conduct a transaction by electronic means may 

refuse to conduct other transactions by electronic means. The righ t granted by this 

subsection may not be waived by agreement.

(d) Except as otherw ise provided in this chapter, the effect o f any o f the

provisions o f th is chapter may be varied by agreement. The presence in certain

provisions o f th is chapter o f the words "unless otherw ise agreed," o r words o f sim ila r 

meaning, does not im p ly that the effect o f other provis ions may not be varied by 

asreement.

(e) W hether an electronic record or electron ic signature has legal

consequences is determ ined by this chapter and other applicable law.

Sec. 09.80.030. C ons tru c tio n and app lic a tio n . Th is chapter shall be 

construed and applied to

subject o f this chapter un ifo rm  among stales enacting it.

Sec. 09.80.040. Lega l recogn ition o f e le c tron ic records, e lectron ic 

signa tu res, and e le c tron ic con trac ts , (a) A record or signature may not be denied 

legal effect or en fo rceab ility so le ly because it is in electronic form .

(b) A contract may not be denied legal effect o r en fo rceab ility solely because 

an electronic record was used in its formation.

(c) I f  a law requires a record to be in w riting , an electronic record satisfies the

law,

(d) I f  a law requires a signature, an electronic signature satisfies the law.

See. 09.80.050. P rov is io n o f in fo rm a tio n in w r it in g ; presen ta tion o f 

records, (a) I f  parties have agreed to conduct a transaction by electronic means and a 

law requires a person to provide, send, or de liver in fo rm ation in w riting to another 

person, the requirement is satisfied i f  the information is provided, sent, or delivered, as 

the case may be, in an electron ic record capable o f retention by the recipient at the

-3-
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lime o f receipt. An electronic record is not capable o f retention by the recip ient i f  the 

sender or its in fo rm a tion processing system inh ib its the ab ility o f the recip ien t to prin t 

or store the electron ic record.

(b) I f  a law other than this chapter requires a record to be posted o r displayed 

in a certain manner, to be sent, communicated, o r transm itted by a specified method, 

or to contain in fo rm ation that is formatted in a certain manner, the fo llow in g rules 

apply:

(1) the record must be posted o r displayed in the manner specified in

the other law ;

(2) except as otherwise provided in (d)(2) o f this section, the record 

shall be sent, communicated, or transm itted by the method specified in the other law;

(3) the record must contain the in fo rm ation formatted in the manner 

specified in the other law.

(c) I f  a sender inh ib its the ab ility o f a recip ient to store or p rin t an electronic 

record, the electronic record is not enforceable against the recipient.

(d) The requirements o f this section may not be varied by agreement, but

(1) to the extent a law other than this chapter requires in fo rm ation to 

be provided, sent, or delivered in w riting but perm its that requirement to be varied by 

agreement, the requirement under (a) o f this section that the in fo rm a tion be in the form 

o f an electronic record capable o f retention may also be varied by agreement: and

(2) a requirement under a law other than this chapter to send, 

communicate, o r transm it a record by regular United States mail may be varied by 

agreement to the extent perm itted by the other law.

Sec. 09.80.060. A t t r ib u t io n  and e ffec t o f e lec tron ic reco rd and e lectron ic 

s igna tu re , (a) An electronic record or electronic signature is attribu tab le to a person 

i f  it was the act o f the person. The act o f the person may be shown in any manner, 

inc lud ing a show ing o f the efficacy o f any security procedure applied to determ ine the 

person to whom the electronic record or electronic signature was attributable.

(b) The effect o f an electronic record o r electronic signature attributed to a 

person under (a) o f this section is determ ined from  the context and surrounding 

circumstances at the time o f its creation, execution, or adoption, inc lud ing the parties'

WORK D RA FT WORK D R A FT 23-LS0829\D
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agreement, i f  any, and otherw ise as provided by law.

See. 09.80.070. E ffe c t o f change o r e rro r. I f  a change or an error in an 

electronic record occurs in a transmission between parties to a transaction, the 

fo llow in g rules apply:

(1) i f  the parties have agreed to use a security procedure to detect 

changes or errors and one party has conformed to the procedure, but the other party 

has not, and the noncon fo rm ing party would have detected the change or error had that 

party also conformed, the con fo rm ing party may avoid the effect o f the changed or 

erroneous electronic record;

(2) in an automated transaction in vo lv ing an ind iv idua l, the ind iv idua l 

may avoid the effect o f an electronic record that resulted from an error made by the 

ind iv idua l in dealing w ith the electronic agent o f another person i f  the electronic agent 

did not provide an oppo rtun ity fo r the prevention or correction o f the error and, at the 

time the ind iv idua l learns o f the error, the ind ividual

(A ) p rom p tly notifies the other person o f the error and that the 

ind iv idua l did not intend to be bound by the electron ic record received by the 

other person;

(B ) takes reasonable steps, inc lud ing steps that conform to the 

other person's reasonable instructions, to return to the other person or, i f  

instructed by the other person, to destroy the consideration received, i f  any, as 

a result o f the erroneous electronic record: and

(C ) has not used or received any benefit or value from the 

consideration, i f any, received from the other person;

(3) i f  (1) and (2) o f this section do not apply, the change or error has 

the effect provided by other law, includ ing the law o f m istake, and the parties' 

contract, i f  any;

(4) paragraphs (2) and (3) o f this section may not be varied by

agreement.

Sec. 09.80.080. N o ta riza tio n and acknow ledgm en t. I f a law requires a 

signature or record to be notarized, acknowledged, ve rified , o r made under oath, the 

requirement is satisfied i f  the electronic signature o f the person authorized to form

-5- CSim 2S5(JUD)
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those acts, together w ith all other in formation required to be included by other 

applicable law, is attached to or log ica lly associated w ith the signature or record.

Sec. 0 9 .8 0 .0 9 0 . R e ten tion  o f  e lectron ic re c o rd s ; o rig ina ls , (a) I f  a law 
requires that a record be retained, the requirement is satisfied by reta in ing an 

electronic record o f the in fo rm ation in the record that

(1) accurately reflects the in fo rm a tion set out in the record after it was 

firs t generated in its fina l fo rm as an electronic record or otherw ise; and

(2) remains accessible fo r later reference.

(b) A requirement to retain a record under (a) o f this section does not apply to 

any in formation the sole purpose o f which is to enable the record to be sent, 

communicated, o r received.

(c) A person may satisfy (a) o f this section by using the services o f another 

person i f  the requirements o f that subsection are satisfied.

(d) I f  a law requires a record to be presented or retained in its orig inal fo rm , or 

provides consequences i f  the record is not presented or retained in its orig ina l form , 

that law is satisfied by an electronic record retained in accordance w ith (a) o f this 

section.

(c) I f  a law requires retention o f a check, that requirement is satisfied by 

retention o f an electron ic record o f the in fo rm ation on the fron t and back o f the check 

in accordance w ith (a) o f this section.

(f) A record retained as an electronic record in accordance w ith (a) o f this 

section satisfies a law requ iring a person to retain a record fo r evidentiary, audit, or 

like purposes, unless a law enacted after the effective date o f this Act specifica lly 

prohibits the use o f an electronic record fo r the specified puipose.

(g) This section does not preclude a governmental agency o f this slate from 

specifying additional requirements fo r the retention o f a record subject to the agency's 

ju risd ic tion .

Sec. 0 9 .8 0 .1 0 0 . A dm issib ility  in evidence. In a proceeding, evidence o f a 

record or signature may not be excluded solely because it is in electronic form .

Sec. 0 9 .80 ,1 10 . A utom ated tran sac tion . In an automated transaction, the 

fo llow ing rules apply:

C SIIB  285(JUD) -6-
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(1) a contract may be formed by the interaction of electronic agents of 

the parlies, even if no individual was aware of or reviewed the electronic agents’ 

actions or the resulting terms and agreements;

(2) a contract may be formed by the interaction of an electronic agent 

and an individual, acting on the individual's own behalf or for another person, 

including by an interaction in which the individual performs actions that the individual 

is free to refuse to perform and that the individual knows or has reason to  know will 

cause the electronic agent to complete the transaction or performance;

(3) the terms of the contract are determined by the substantive law 

applicable to it.

Sec. 09.80.120. T im e and place o f send ing and rece ip t, (a) Unless

otherwise agreed between the sender and the recipient, an electronic record is sent

when it

(1) is addressed properly or otherwise directed properly to an 

information processing system that the recipient has designated or uses for the purpose 

of receiving electronic records or information of the type sent and from which the 

recipient is able to retrieve the electronic record;

(2) is in a form capable of being processed by that system; and

(3) enters an information processing system outside the control of the

sender or of a person who sent the electronic record on behalf of the sender or enters a 

region of the information processing system designated or used by the recipient that is 

under the control of the recipient.

(b) Unless otherwise agreed between a sender and the recipient, an electronic 

record is received when it

(1) enters an information processing system that the recipient has 

designated or uses for the purpose of receiving electronic records or information of the 

type sent and from which the recipient is able to retrieve the electronic record; and

(2) is in a form capable of being processed by that system.

(c) Subsection (b) of this section applies even if the place the information 

processing system is located is different from the place the electronic record is 

considered to be received under (d) of this section.

-7-
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(d) Unless otherwise expressly provided in the electronic record or agreed 

between the sender and the recipient, an electronic record is considered to be sent from 

the sender's place o f business and to be received at the recipient's place o f business. 

For purposes o f this subsection, the fo llow ing rules apply:

(1) i f  the sender or recipient has more than one place o f business, the 

place o f business o f that person is the place having the closest re la tionsh ip to the 

underly ing transaction;

(2) i f  the sender or the recip ient does not have a place o f business, the 

place o f business is the sender's or recipient's residence, as the case may be.

(e) An electronic record is received under (b) o f this section even i f  no 

ind iv idua l is aware o f its receipt.

(0  Receipt o f an electronic acknowledgment from an in fo rm ation processing 

system described in (b) o f this section establishes that a record was received but, by 

itse lf, does not establish that the content sent corresponds to the content received.

(g) I f  a person is aware that an electronic record purponed ly sent under (a) o f 

this section, or purportedly received under (b) o f this section, was not actually sent or 

received, the legal effect o f the sending or receipt is determ ined by other applicable 

law. Except to the extent perm itted by the other law, the requirements o f this 

subsection ma_, not be varied by agreement.

Sec. 09 .8 0 .1 30 . T ra n s fe ra b le  reco rd s , (a) A person has control o f a 

transferable record i f a system employed fo r evidencing the transfer o f interests in the 

transferable record re liab ly establishes that person as the person to whom the 

transferable record was issued or transferred.

(b) A system satisfies (a) o f this section, and a person is considered to have 

contro l o f a transferable record, i f  the transferable record is created, stored, and 

assigned in such a manner that

(1) a single authorita tive copy o f the transferable record exists that is 

unique, identifiab le , and, except as otherw ise provided in (4) - (6) o f this subsection, 

unalterable;

(2) the authoritative copy identifies the person asserting control as

(A ) the person to whom the transferable record was issued; or

WORK D R A FT  WORK D R A FT 23-LS0S29VD

C SIIB  285(JUD) -S-
N e w  T e y . t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

IS

19

20

21

22

23

24

25

26

27

28

29

30

31

(B ) the person to whom the transferable record was most 

recently transferred i f  the authoritative copy indicates that the transferable 

record has been transferred;

(3) the authorita tive copy is communicated to and maintained by the 

person asserting contro l o r the person's designated custodian;

(4) copies or revisions that add or change an iden tified assignee o f the 

authorita tive copy can be made on ly w i.n the consent o f the person asserting contro l;

(5) each copy o f the authoritative copy and any copy o f a copy is 

read ily identifiab le as a copy that is not the authorita tive copy; and

(6) any revis ion o f the authoritative copy is read ily iden tifiab le as 

authorized or unauthorized.

(c) Except as otherw ise agreed, a person having contro l o f a transferable 

record is the holder, as defined in AS 45.01.201, o f the transferable record and has the 

same rights and defenses as a holder o f an equivalent record or w ritin g under the 

U n ifo rm  Commercia l Code, inc lud ing , i f  the applicable statutory requirements under 

AS 45.03.302(a), AS 45.07.501, o r AS 45.29.308 are satisfied, the rights and defenses 

o f a holder in due course, a holder to which a negotiable document o f title has been 

du ly negotiated, o r a purchaser, respectively. Delivery, possession, and endorsement 

are not required to obtain or exercise any o f the righ ts under this subsection.

(d) Except as otherw ise agreed, an ob ligor under a transferable record has the 

same rights and defenses as an equivalent ob ligo r under equivalent records or w ritings 

under the Un ifo rm Commercial Code.

(e) I f requested by a person against whom enforcement is sought, the person 

seeking to enforce the transferable record shall provide reasonable p roo f that the 

person is in contro l o f the transferable record. P roo f may include access to the 

authorita tive copy o f the transferable record and related business records suffic ient to 

rev iew the terms o f the transferable record and to establish the iden tity o f the person 

having control o f the transferable record.

(f) In this section, "transferable record" means an electronic record that

(1) would be a note under AS 45.03 or a document under AS 45.07 i f 

the electronic record were in w ritin g ; and

WORK D R A FT  WORK DRAFT 23-LS0S29\D
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1 (2) the issuer o f the electronic record expressly has agreed is a

2 transferable record.

3 Sec. 0 9 .8 0 .1 4 0 . C rea tion  and re ten tion  o f  e lectron ic reco rd s  and
4 conversion o f  w ritten  reco rd s by gove rnm en ta l agencies. Each governmental

5 agency o f this state shall determine whether, and the extent to wh ich , the

6 governmental agency w il l create and retain electron ic records and convert written

7 records to electronic records.

S See. 0 9 .8 0 .1 5 0 . Acceptance and d is tr ib u tio n  o f  e lectronic reco rd s  by
9 governm enta l agencies, (a) Except as otherw ise provided in AS 09.80.090(f), each

10 governmental agency o f this state shall determ ine whether, and the extent to which,

11 the governmental agency w ill send and accept e lectron ic records and electronic

12 signatures to and from other persons and otherw ise create, generate, communicate,

13 store, process, use, and re ly upon electronic records and electron ic signatures.

14 (b) To the extent that a governmental agency uses electronic records and

15 electronic signatures under (a) o f this section, the governmental agency, g iv ing due

16 consideration to security, may specify

17 (1) the manner and format in which the electronic records must be

IS created, generated, sent, communicated, received, and stored and the systems

19 established fo r those purposes;

20 (2) i f  electronic records must be signed by electronic means, the type

21 o f electronic signature required, the manner and format in which the electronic

22 signature must be a ffixed to the electronic record, and the identity of, or crite ria that

23 must be met by, a th ird party used by a person fil in g  a document to fac ilita te the

24 process;

25 (3) contro l processes and procedures as appropriate to ensure adequate

26 preservation, disposition , integrity, security, con fiden tia lity , and aud itab ility o f

27 electronic records; and

2S (4) any other required attributes fo r electronic records that are

29 specified fo r corresponding nonelectronic records o r that are reasonably necessary

30 under the circumstances.

31 (c) Except as otherw ise provided in AS 09.80.090(f), this chapter does not

WORK DRAFT WORK D R A FT 23-LS0S29VD

1 CSIiB 285(JUD) -10-
L N e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]



WORK D R A FT WORK D R A FT 23-LS0829VD

3

4

5

6

7

8 

9

10

11

12

13

14

15

16 

17 

IS

19

20 

21 

22

23

24

25

26

27

28

29

30

31

1

2

require a governmental agency o f this state to use or perm it the use o f electronic 

records o r electron ic signatures.

Sec. 09.80.160. In te ro p e ra b ility . A governmental agency o f th is state that 

adopts standards under AS 09.80.150 may encourage and promote consistency and 

in te roperab ility w ith s im ila r requirements adopted by other governmental agencies o f 

this and other states and the federal government and .iongovernmental persons 

interacting w ith governmental agencies o f th is state. I f appropriate, those standards 

may specify d iffe r in g levels o f standards from  which governmental agencies o f this 

state may choose in implementing the most appropriate standard fo r a particular 

application.

Sec. 09.80.190. D e fin itio n s . In this chapter,

(1) "agreement" means the bargain o f the parties in fact, as found in 

their language or in ferred from other circumstances and from rules, regulations, and 

procedures given the effect o f agreements under laws otherwise applicable to a 

particu lar transaction;

(2) "automated transaction" means a transaction conducted or 

performed, in whole or in part, by electronic means or electronic records, in which the 

acts or records o f one or both parties are not reviewed by an ind iv idua l in the ordinary 

course o f affa irs in fo rm ing a contract, perform ing under an exis ting contract, or 

fu lf i l l in g  an ob liga tion required by the transaction;

(3) "computer program " means a set o f statements or instructions to be 

used d ire c tly o r ind irec tly in an in fo rm ation processing system in order to bring about 

a certa in result;

(4) "contract" means the total legal obligation resu lting from the 

parties' agreement as affected by this chapter and other applicable law;

(5) "e lec tron ic" means re la ting to technology having e lectrica l, dig ita l, 

magnetic, wireless, optica l, electromagnetic, or s im ila r capabilities;

(6) "electron ic agent" means a computer program or an electron ic or 

other automated means used independently to in itia te an action or respond to 

electron ic records or performances in whole or in part, w ithout review o r action by an 

ind iv idua l;

-11-
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(7) "electronic record" means a record created, generated, sent, 

communicated, received, or stored by electronic means;

(8) "electronic signature" means an electronic sound, symbol, or 

process attached to or log ica lly associated w ith a record and executed or adopted by a 

person w ith the intent to sign the record;

(9) "governmental agency" means an executive, leg is la tive , or jud ic ia l 

agency, department, board, comm ission, authority, ins titu tion , o r instrumenta lity, o f 

the federal government or o f a state o r o f a count)', m un ic ipa lity , o r other politica l 

subdiv is ion o f a stale;

(10) "in fo rm a tion " means data, text, images, sounds, codes, computer 

programs, software, databases, o r s im ila r items;

(11) "in fo rm ation processing system" means an electron ic system for 

creating, generating, sending, receiving, storing, d isp laying , o r processing 

in fo rm a tion ;

(12) "person" means an ind iv idua l, corporation, business trust, estate, 

trust, partnership, lim ited lia b ili ty  company, association, jo in t venture, governmental 

agency, public corporation, o r any other legal or commercial en tity ;

(13) "record" means in fo rm ation that is inscribed on a tangible 

medium or that is stored in an electronic or other medium and is retrievable in 

perceivable form ;

(14) "security procedure" means a procedure employed fo r the purpose 

o f ve rify ing that an electron ic signature, record, or performance is that o f a specific 

person or fo r detecting changes o r errors in the in formation in an electronic record; 

"security procedure" includes a procedure that requires the use o f algorithm s or other 

codes, iden tify ing words or numbers, encryption, or call-backs or other 

acknowledgment procedures;

(15) "state" means a slate o f the United States, the D is tric t o f 

Columbia , Puerto Rico, the United States V irg in Islands, or any te rrito ry or insular 

possession subject to the ju risd ic tio n o f the United States, and includes an Indian tribe 

or band or Alaska Native village that is recognized by federal law or fo rm a lly 

acknowledged by a state;

WORK D R A FT WORK D R A FT 23-LS0829VD
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(16) "transaction" means an action or set o f actions occurring between 

two or more persons re la ting to the conduct o f business, commercia l, or governmental 

affairs;

(17) "U n ifo rm  Commercial Code" means AS 45.01 - AS 45.08, 

AS 45.12, AS 45.14, and AS 45.29.

Sec. 09.S0.195. S h o rt  title . This chapter may be cited as the U n ifo rm 

Electronic Transactions Act.

*  Sec. 2. AS 09.25.500, 09.25.510, and 09.25.520 are repealed.

* Sec. 3. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

IN D IR ECT COURT RU LE AM ENDM EN T . AS 09.80.100, enacted by sec. 1 o f this 

Ac t, has the effect o f changing Rule 402, Alaska Rules o f Evidence, by adding a provis ion 

that prevents electronic evidence o f a record or signature from being inadm issible as evidence 

just because it is in electronic form ,

*  Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

A P P L IC AB IL IT Y . Th is A c t applies to any electronic record or electronic signature 

created, generated, sent, communicated, received, or stored on or after the effective date o f 

[his Act. In this section, "e lectron ic record" and "electronic signature" have the meanings 

given in AS 09.80.190, enacted by sec. 1 o f this Act.

*  Sec. 5. The uncodificd law o f the State o f Alaska is amended by adding a new subsection 

o r e ^

73NG CLAUSE . A rule o f law that is satisfied under AS 09.25.510(a), repealed by 

;ec. 2 nis Act, before the e ffec tive date o f this Act by an electron ic record executed or 

idopted w ith an electronic signature remains satisfied on and after the effective date o f this 

\c t notw ithstanding the repeal o f AS 09.25.510 by sec. 2 o f this Ac t. In this section, 

electronic signature" and "record" have the meanings given in AS 09.25.520, repealed by 

ec. 2 o f this Act.

*  Sec. 6. This Act takes effect Ju ly 1, 2004.

-13-
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> W hy States Should A d o p t ...

THE UNIFORM ELECTRONIC TRANSACTIONS ACT

The U n ifo rm  Electronic Transactions A c t (U E TA ) allows the use o f electronic records and 
electron ic signatures in any transaction, except transactions subject to the Un ifo rm  Commercial 
Code. The fundamental puipose o f this act is to remove perceived barriers to electronic 
commerce.

The U E TA is a procedural statute. It does not mandate either electronic signatures or records, 
but provides a means to effectuate transactions when they are used. The prim ary objective is to 
establish the legal equivalence o f electronic records and signatures w ith paper w ritings and 
manually-signed signatures.

There are many reasons why every state should adopt the Un ifo rm  Electronic Transactions Act.

• U ETA defines and validates electronic signatures. An electronic signature is defined as "an 
electronic sound, symbol, or process attached to or log ica lly associated w ith an electronic 
record and executed or adopted by a person w ith the intent to sign the electronic record."

• U E TA removes w ritin g and signature requirements which create barriers to electronic 
transactions.

• U E TA insures that contracts and transactions are not denied enforcement because 
electronic media are used.

• U ETA insures that courts accept electronic records into evidence.
• UETA protects against errors by p rov id ing appropriate standards for the use o f technology 
to assure party iden tifica tion .

• U ETA avoids having the selection o f medium (paper vs. electronic) govern the outcome o f 
any disputes or disagreements, and it assures that parties have the freedom to select the 
media fo r their transactions by agreement.

• UETA authorizes state governmental entities to create, communicate, receive and store 
records electronically, and encourages state governmental entities to move to electronic 
media.
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PURPOSE:
The U n ifo nn E lectronic Transactions A c t is designed to support the use o f electronic commerce. 
The prim ary objective o f this act is to establish the legal equivalence o f electronic records and 
signatures w ith paper w ritings and manually-signed signatures, removing barriers to electronic 
commerce.

THE UNIFORM ELECTRONIC TRANSACTIONS ACT

O R IG IN :
Completed by the U n ifo rm  Law Commissioners in 1999.

ENDORSED BY :
American Council o f L ife Insurance 
Equipment Leasing Association o f America

S TA TE ADO P T IO N S :
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Ca lifo rn ia Nevada
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Florida North Carolina
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For any further in fo rm ation regarding the U n ifo rm  E lectron ic Transactions Act, please contact 
John McCabe o r Katie Robinson at 312-915-0195

( f t

11/20/01 12 : IS PM

http://wvAV.nccusl.org/nccusl/unifonnact_factsheets/unifoiTnacis-ts-ueW.asp


U N IF O R M  E LE C T R O N IC  TR AN S AC T IO N S A C T

- A Summary -

The U n ifo rm  Law Commissioners promulgated the U n ifo rm  Electronic Transactions A c t 

(U E TA ) in 1999. I t is the firs t comprehensive e ffo rt to prepare state law fo r the electron ic 

commerce era. Many states have already adopted leg islation pertain ing to such matters as d ig ita l 

signatures; but U ETA represents the firs t national e ffo rt at p rov id ing some un ifo rm rules to 

govern transactions in electronic commerce that should serve in every state. A lthough related to 

the U n ifo rm  Commercial Code, the rules o f U ETA are p rim a rily fo r “ electronic records and 

electronic signatures re lating to a transaction” that is not subject to any article o f the U n ifo rm  

Commercia l Code, except fo r A rtic les 2 and 2A. A  “ transaction”  means an action or set o f 

actions occurring between two or more persons re lating to the conduct o f business, commercia l, 

or governmental affairs. Much is excluded in this de fin ition , inc lud ing required notices, 

disclosures or communications by courts and governmental agencies,

U E TA applies on ly to transactions in which each party has agreed by some means to 

conduct them by electronically. Agreement is essential. Nobody is forced to conduct to 

electronic transactions. Parties to electronic transactions come under UETA , but they may also 

opt out. They may van ', waive or discla im most o f the provis ions o f U ETA by agreement, even 

i f  it is agreed that business w il l be transacted by electronic means. The rules in U E TA  are almost 

all defau lt rules that apply on ly in the event the terms o f an agreement do not govern.

E lectronic commerce means, o f course, persons doing business w ith other persons w ith 

computers and telephone or te levis ion cable lines. The Internet is the great marketplace fo r these 

kinds o f transactions; a marketplace developing almost da ily in 1999 (and presumably in to the 

foreseeable future). The outlines and boundaries fo r this marketplace are still unknown and 

developments are not predictable. I t is not possible to predict w ith any certa inty how new law 

should develop to serve that marketplace or any other electronic marketplace that m igh t develop 

in the future.

flow eve r, a few things are known about the existing electronic marketplace and there are 

some assumptions about the law that governs transactions w ith in it that can be made w ith 

reasonable certa inty in 1999, and that w il l continue to be reasonably certain into the future,

/



Electronic transactions are conducted by communicating d ig itized in fo rm ation from one person 

to another. That d ig itized in fo rm ation can be communicated and stored w ithou t the use o f paper, 

and the basic language o f electronic transactions is fu lly  and inheren tly paperless. In fact, re ly ing 

on paper fo r the memoria liza tion o f transactions and upon manual signatures fo r ve rify in g them 

are most lik e ly to impede electronic transactions, adding to the ir costs. And there is no bene fit to 

any party to an electronic transaction, w ith ve ry few exceptions, in requ iring that they be 

memoria lized on paper w ith signatures that are manual. The need to expand requirements in the 

law fo r w ritings and manual signatures so that electronic records and electronic signatures w il l 

satis fy those requirements, is the one th ing that is reasonably certain w ith respect to electron ic 

transactions.

U ETA does not attempt to create a whole new system o f legal rules fo r the electron ic 

marketplace. The objective o f U ETA is to make sure that transactions in the electronic 

marketplace are as enforceable as transactions memoria lized on paper and w ith manual 

signatures, but w ithou t changing any o f the substantive rules o f law that apply. Th is is a very 

lim ited objective— that an electronic record o f a transaction is the equivalent o f a paper record, 

and that an electronic signature w il l be given the same legal effect, whatever that m igh t be, as a 

manual signature. The basic rules in UETA serve this single purpose.

The basic rules are in Section 7 o f UETA . The most fundamental ru le in Section 7 

provides that a “ record or signature may not be denied legal effect or en fo rceab ility so le ly 

because it is in electronic fo rm .”  The second most fundamental rule says that “ a contract may 

not be denied legal effect or enfo rceab ility sole ly because an electron ic record was used in its 

fo rm a tion .”  The th ird most fundamental rule states that any law that requires a w rit in g w il l be 

satisfied by an electronic record. And the fourth basic rule provides that any signature 

requirement in the law w il l be met i f  there is an electronic signature.

A lm ost all o f the other rules in U E TA serve the fundamental princ ip les set out in Section 

7. and tend to answer basic legal questions about the use o f electronic records and signatures.

Thus. Section 15 determines when in fo rm ation is lega lly sent or delivered in electronic fonn . It 

establishes when electronic de live ry occurs— when an electronic record capable o f retention by 

the recip ient is lega lly sent and received. The trad itiona l and statutory rules that govern m a il



de iive ry o f the paper memoria liz ing a transaction can’ t be applied to electronic transactions. 

E lectron ic rules have to be devised., and U E TA provides the rule.

Another ru le that supports the general va lid ity o f electronic records and signatures in 

transactions is the rule on attribu tion in Section 9. E lectronic transactions are mostly faceless 

transactions between strangers. U E TA states that a signature is attributable to a person i f  it is an 

act o f that person, and that act may be shown in any manner. I f  a security procedure is used, its 

e ffica cy in establishing the attribu tion may be shown. In the faceless environment o f electronic 

transactions, the obvious d ifficu ltie s o f iden tifica tion and attribu tion must be overcome. UETA , 

Section 9 gives guidance in that endeavor.

M uch has been much w ritten about d ig ita l signatures in electronic commerce. W hat is a 

d ig ita l signature? It is rea lly a method o f encryption that utilizes specific technology. In the 

faceless environment o f the electronic marketplace and particu la rly the Internet, such 

technologies are h ig h ly useful.

I t is not w ho lly certain what the legal impact o f these technologies should be. Fo r that 

reason U ETA may not be characterized as a d ig ita l signature statute. I t does facilita te the use o f 

d ig ita l signatures and other security procedures in rules such as the one in Section 9 on 

attribu tion . Section 10 provides some rules on errors and changes in messages. It favors the 

party who conforms to the security procedure used in the specific transaction against the party 

who does not, in the event there is a dispute over the content o f the message.

But noth ing in U ETA requires the use o f'a d ig ita l signature or any security procedure. It 

is techno log ica lly neutral. Persons can use the most up-to-date d ig ita l signature technology, or 

less sophisticated security procedures such as passwords or p in numbers. Whatever parties to 

transactions use fo r attribu tion or assuring message in teg rity may be offered in evidence i f  there 

is a dispute.

U E TA is procedural, not substantive. It does not require anybody to use electronic 

transactions or to re ly upon electronic records and signatures. It does not p roh ib it paper records 

and manual signatures. Basic rules o f law , like the general and statutory law o f contracts, 

continue to apply as they have always applied.



There are three provisions in U ETA that need special attention, and that are not d ire c tly 

in support o f the basic rules in Section 7. First, U ETA excludes transactions subject to the 

U n ifo rm  Commercial Code, except for those under A rtic les 2 and 2A , the Un ifo rm  Computer 

In fo rm a tion Transactions Act. laws governing estates and trusts, and any other specific laws that 

a state wants to exempt from the rules applied in UETA . Some w ritin g and signature 

requirements in state law do not impact the enfo rceab ility o f transactions, and have objectives 

that should not be affected by adoption o f a statute like UETA . The lim ita tion o f U E T A  to 

agreed electronic transactions w il l elim inate any con flic t w ith other w ritin g requirements fo r the 

most part. However, there is some room fo r ju risd ic tion -spec ific ta ilo ring o f U ETA perm itted in 

each state, to assure no con flic t. Exclusions should be care fu lly and conservatively selected. 

.Most law re la ting to contracts and transactions between persons w il l serve the public bette r i f  

electronic records and signatures are recognized.

Second, U ETA provides fo r “ transferable records”  in Section 16. Notes under A r tic le  3 

and documents under .Article 7 o f the Un ifo rm  Commercial Code are “ transferable records”  when 

in electron ic form . Notes and documents are negotiable instruments. The qua lity o f negotia tion 

relies upon the note or document as the single, unique token o f the obligations and righ ts 

embodied in the note or document. M a in ta in ing that qua lity as a unique token fo r e lectron ic 

records is the subject o f Section 16. A  transferable record exists when there is a single 

authorita tive copy o f that record existing and unalterable in the “ con tro l”  o f a person. A  person 

in “ con tro l" is a “ holder”  fo r the purposes o f transferring or negotia ting that record under the 

U n ifo rm  Commercial Code. Section 16 is essentially a supplement to the U n ifo rm  Commerc ia l 

Code, un til its relevant articles can be fu lly amended or revised to accommodate e lectron ic 

instruments.

Th ird , U ETA clearly validates contracts formed by electronic agents. E lectron ic agents 

are computer programs that are implemented by their principals to do business in e lec tron ic form . 

They operate automatica lly , w ithou t immediate human supervision, though they are ce rta in ly not 

autonomous agents. They are a kind o f tool that parties use to communicate. Section 14 

provides that a person may form a contract by using an electronic agent. That means tha t the

4



princ ipa l, which is the person or entity which provides the program to do business, is bound by 

the contract that its agent makes.

When somebody buys something on the internet, therefore, that person w il l be assured 

that the agreement is valid , even though the transaction is conducted automatically by a computer 

that solic its orders and payment information . D id anyone rea lly th ink that every order on the 

Internet involves a direct communication w ith a human being?

Three sections o f U ETA deal w ith electronic records that state governmental agencies 

create and retain. Section 17 allows a state to designate one agency or o ffice r as the au tho rity on 

creation and retention o f governmental records. Section 1S allows a state to designate wh ich 

agency or o ffice r regulates the communication o f electronic records and use o f electronic 

signatures between agencies and other persons. Section 19 allows a state to designate an agency 

or o ffice r to set standards that promote consistency and interoperab ility between state agencies 

w ith respect to the use o f electronic records and signatures. A l l three sections are op tiona l 

sections, there fo r the state that needs them, but not mandatory for all states in order to 

implement un ifo rm ity . These are very important provisions, however, because they prov ide a 

state w ith some root law fo r organizing the electronic business o f die state. They ould be given 

very serious consideration in every state.

It is not possible to cover every aspect o f U E TA  in a short summary. This summary 

h igh ligh ts some important aspects. The adoption o f these rules w ill be a boon to electron ic 

commerce. They w il l not a rtif ic ia lly skew any market or make any substantive law re la ting to 

contracts any d iffe ren t from that governing transactions memorialized on paper. Every state 

should adopt them as qu ick ly as possible.

Founded in 1892, tlw National Conference o f  Commissioners on Uniform State L a m  is a confederation o f  
state commissioners on un form  laws. Its membership comprises more than 300 attorneys, judges, and law  
professors, who are appointed by each o f  the 50 states, the District o f  Columbia, Puerto Rico, and the U.S. Virgin 
Islands, to draft uniform and model state laws and work toward their enactment.



LA Y IN G  F O U N D A T IO N S  
F O R  E L E C T R O N IC  C O M M E R C E

T H E  U N IF O R M  E L E C T R O N IC  T R A N S A C T IO N S  A C T

© P a tr ic ia  B ru m fie ld  F ry  
P ro fesso r o f L a w  

C h a ir , U n ifo rm  E le c tro n ic T ran sa c tio n s A c t
D ra f t in g  C om m itte e

1. E le c tro n ic C om m e rce and the L a w . E le c tro n ic com m e rce re fe rs to th e  

n e w  w o r ld  o f e conom ic a c t iv ity  crea ted b y  advances in  in fo rm a t io n  te c h n o lo g y 

a nd com m u n ic a tio n . T h is e co n om y is g e n e ra tin g o p p o r tu n it ie s  across a ll sec to rs ; 

i t is a sou rce o f n ew  job s and n ew  w e a lth , a nd is d ram a tic a lly  re d u c in g  the co s t 

o f c om m u n ic a tio n , in fo rm a t io n  and tra n sa c tio n s .

W h ile  e le c tro n ic com m e rce has ex is te d fo r m a n y years, w i t h  the e a r lie s t 

uses o f E D I d a tin g  ba ck in to  the 1970s, th e p u b l ic  em ergence o f the In te rn e t a n d  

the W o r ld  W id e  W eb have re v o lu t io n iz e d  th is y o u n g  and v ib ra n t econom ic 

secto r. O n a ll le ve ls o f g o v e rnm e n t in  th e U n ite d  States, e ffo rts are u n d e rw a y  to 

take ad van ta ge o f these econom ic o p p o r tu n it ie s and rea lize the e ffic ie n c ie s m a d e  

po ss ib le b y the techno log ie s .

T a ken lite ra l ly , e le c tro n ic com m e rce ranges fro m  o ld - fa sh io n e d te le p h o n e 

con ve rsa tio n s , th ro u g h  the use o f fa cs im ile s , e le c tro n ic m a il and e le c tro n ic d a ta  

in te rch ange , to e s ta b lis h in g a presence o n and co n d u c tin g  re ta il tra n sa c tio n s



th ro u g h  th e use o f In te rn e t w ebs ite s . In  each m an ife s ta tio n , e le c tro n ic comm e rce

p re sen ts ch a lle n g e s fo r the le g a l sys tem , b u t these cha llenges are b ro u g h t to th e ir

' .. "* * " 
fu lle s t, m o s t o b v io u s m an ife s ta tio n s w i t h  com m e rc ia l tra n sa c tio n s based on

In te rn e t w ebs ite s . ••

E le c tro n ic  com m e rce poses a n um b e r o f cha llenges fo r the law . The f i r s t

a nd m o s t fu n d a m e n ta l cha lle nge is p re sen te d b y  the s im p le  fa c t th a t tra n sa c tio n s

m a y be m em o r ia liz e d  o n e le c tro n ic com m un ic a tio n s , ra th e r th a n so le ly on p a p e r.

I t  is n o  lo n g e r accu ra te to say th a t p a p e r is re q u ire d  in  o rd e r to assure th a t th e re

w i l l be a re c o rd  o f a tra n sa c tio n ; in  o rd e r to  assure th a t a p a r ty  rece ives a c o p y  o f

te rm s and c o n d it io n s , in  o rd e r to assure th a t no tice is g iv e n  to a co u n te r p a r ty . I t

is n o t a ccu ra te to say th a t p a p e r is re q u ire d  in o rd e r to assure th a t som eone h a s

"s ig n ed " a com m u n ic a tio n . Y e t m o s t o f o u r law s w e re w r it te n  d u r in g  an era

w h e n  p a p e r w a s the o n ly  re a lis t ic m e d iu m  fo r c om m u n ic a tin g  and s to r in g

in fo rm a t io n  a n d w h e n o u r m e n ta l con s tru c ts fo r such concep ts as no tice ,

c o m m u n ic a tio n , se n d in g and d e liv e r in g  in fo rm a t io n , re c o rd in g  the te rm s o f f in a l

ag reem en ts , etc. depended on pape r.

T he f i r s t step to w a rd  la y in g  a le ga l fo u n d a t io n  fo r e le c tro n ic com m e rce is 

to c lea r a w a y the b a rr ie rs to e le c tro n ic comm erce . Each sta te la w  o r re g u la t io n , 

each lo ca l o r n a tio n a l la w  o r re g u la t io n  th a t requ ire s a w r i t in g  o r s ig na tu re , 

d e liv e ry  o r p ro d u c t io n  o f an o r ig in a l re co rd im p a irs e le c tro n ic comm erce . T h e  

e ffic ie n c ie s a re lo s t i f  the la w  re q u ire s the p ro d u c t io n  o f p a p e r cop ies. A  re c e n t 

s tu d y on b e h a lf o f the Fede ra l Reserve Bank o f Bos ton d is co ve re d m o re th a n
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2/500 d if fe re n t sta te la w  ru le s re q u ir in g  th a t cance lled checks be s to red b y 

d ra w e rs . These s ta tu te s appea r to be des igned to assure th a t re co rd s o f fin a n c ia l 

tra n sa c tio n s w i l l be a va ila b le u p o r subsequen t a u d it. Such re co rd s can be m ade 

a va ila b le  e le c tro n ic a lly , b u t n o t i f  th e s ta tu te says o n ly  the p a p e r cance lled check 

w i l l s u ff ic e . A n d  th is  does n o t o n ly  im po se a b u rd e n  o n those w h o  d ra w  an d are 

re q u ire d  to  s to re th e cance lled checks. I t  also m eans th a t the check co lle c tio n 

sy s tem  ca n n o t s h o r t-c irc u it th e p h y s ic a l tra ve ls o f the check. I f  a ban k 's 

cu s tom e rs are re q u ire d  b y  la w  to  s to re the ph ys ic a l, cance lled checks, the b a n k 

ca n n o t s to re th em  o r a u th o r iz e  an yo ne ea rlie r in  the co lle c tio n cha in to do so.

U n fo r tu n a te ly , i t  is n o t po ss ib le to s im p ly  w a ve a w a n d  and rede fin e 

w r i t in g s  and s ig na tu re s to in c lu d e  th e ir e le c tro n ic co u n te rp a rts . In  m os t 

ins tances su ch a re d e f in it io n  w o u ld  serve a dm ira b ly . I t c e r ta in ly w o u ld  s u ff ic e  

in  a ll cases in  w h ic h  the p u rp o s e o f th e w r i t in g  o r s ig n in g  re q u irem e n t is to 

in s u re  th a t the re is a re co rd o f a tra n sa c tio n w h ic h  p rese rves its te rm s o r a re c o rd  

p re s e rv in g  ev idence o f the p a rt ie s ' assent to the tra n sa c tio n . E le c tro n ic re c o rd s 

can se rve those fu n c tio n s q u ite  w e ll. The re is ano th e r b o d y o f la w , h ow e ve r , th a t 

g o v e rn in g  n e go tia b le in s trum e n ts , w h ic h  w o u ld  be b a d ly  d is ru p te d  b y such a 

change . T h is b o d y o f la w  is one w h e re  the rig h ts and lia b ili t ie s  o f pa rtie s d e p e n d  

u p o n  th e p h y s ic a l d e liv e ry  o f a to ke n o f r ig h ts . The te chno log is ts te ll us th a t th e y 

have n o t y e t in v e n te d a te ch n o lo g ica l scheme w h ic h  w o u ld  enab le us to id e n t i f y  

the s in g le , u n iq u e and o r ig in a l e le c tro n ic to ken . The r ig h ts and lia b ili t ie s th a t 

n o w  de pend on o r arise fro m  nego tia b le in s trum en ts la w  can be m anaged in  a
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le g a l schem e , b u t n o t in  one d e p e n d e n t u p o n  th e tra n s fe r o f a s in g le , u n iq u e 

to ke n . U n t i l th a t s o r t o f te c h n o lo g y is in  p lace , h ow e ve r, a p ro v is io n  w h ic h  

m e re ly  changes the d e f in i t io n  o f w r i t in g  and s ig n a tu re w o u ld  d is ru p t th e check 

co lle c t io n  sys tem , th e in v e s tm e n t m a rke ts , c om m o d ity  and o th e r m a rke ts . In  th e 

m e a n tim e , e le c tro n ic ana logues to th e e x is t in g  p a p e r w o r ld s  re q u ire  a fu l l a n d 

com p le te re th in k in g  o f th e r ig h ts  a n d o b lig a tio n s o f pa rtie s in  those m a rke ts , 

such as w as done in  the re v is io n  o f U n ifo rm  C om m e rc ia l C ode A r t ic le  8. A n d  

th e A r t ic le  8 expe rie n ce has ta u g h t som e va lu a b le  lessons to the la w  rev ise rs 

a b o u t th e w is d o m  o f te c h n o lo g y sp e c ific o r bus iness m od e l sp e c ific s ta tu te s o r o f 

a t te m p t in g  to  d ra f t s ta tu te s to g o v e rn  sys tem s w h ic h  w e be lie ve w i l l come in to  

b e in g , ra th e r th a n those w h ic h  a lre a d y ex is t.

2. In t r o d u c t io n  to the U n ifo rm  E le c tro n ic T ransac tions A c t. The U n ifo rm  

E le c tro n ic T ra n sa c tio n s A c t is de s ig n ed to set a s o lid  le ga l fo u n d a t io n  fo r th e use 

o f e le c tro n ic c om m u n ic a tio n s in  tra n sa c tio n s . The goa l o f the d ra f t is to fa c i l i ta te  

and s u p p o r t the d e v e lo pm e n t o f th e in fo rm a t io n  econom y, and in  p a r t ic u la r its 

p lace in  com m e rc ia l tra n sa c tio n s , th ro u g h o u t the States. I f  the States act in  a 

u n ifo rm  and co n s tru c t iv e  m ann e r, tire tra d it io n a l ro le o f the States in  the la w  o f 

comm e rce m a y be m a in ta in e d . I f  th e y fa i l to  do so, I  be lie ve the im p e ra t iv e  n e e d  

fo r com m e rc ia l c e r ta in ty  m a y lead to a s h if t o f a s ig n if ic a n t p a r t o f the a u th o r i t y  

o f the States to tire n a tio n a l g o ve rnm en t.
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The U E T A  is des ig ned to  a p p ly  to  any tra n sa c tio n w h e re the pa rtie s ha ve 

ag reed to dea l e le c tro n ic a lly , v a l id a t in g  and s u p p o r t in g  the use o f e le c tro n ic 

com m u n ic a tio n s and reco rds . I t p ro v id e s th a t p a rtie s m a y choose w h e th e r o r n o t 

to use e le c tro n ic com m u n ic a tio n s in  th e ir transac tions . I t  w i l l p u t e le c tro n ic 

comm erce and pape r-ba sed comm e rce on the same lega l fo o t in g  and n o t 

d is c r im in a te  b e tw een d if fe re n t fo rm s o f te chno lo g y .

5. The Scope and P ro v is io n s o f the U E TA . The g o v e rn in g  p r in c ip le s 

w h ic h  have c o n tro lle d  the d ra f t in g  are fa ir ly  s im p le to sta te , a lth o u g h n o t so 

s im p le  to im p lem e n t.

1. F irs t, lega l b a rr ie rs to e le c tro n ic comm erce are to be e lim in a te d .
I

2. Secom lly , the b a rr ie rs sh o u ld  be rem oved in  a m an n e r w h ic h  assu res 

th a t the parties '' se lec tio n o r cho ice o f m e d iu m  does n o t a lte r the ou tcom e o f 

d is pu te s be tw een the pa rtie s , i.e. w h e th e r the pa rtie s dea l in  the pape r w o r ld  o r 

th e e le c tro n ic w o r ld , th e ir re la t io n s h ip  sh o u id be sub jec t to the same lega l 

p rin c ip le s .

3. The d ra f t sh o u ld  m a in ta in  m e d iu m  n e u tra l ity  and te ch no lo g y 

n e u tra lity . I t  s h o u ld  n e ith e r assum e n o r re q u ire any p a r t ic u la r business m o d e l
i , ■

fo r transac tions . The focus ~hou ld be on the pu rp o se o f the lega l re q u ire m e n t, 

ra th e r th an the fo rm  b y  w h ic h  i t is sa tis fie d . Th is also sh o u ld  assure th a t th e  

d ra f t does n o t its e lf becom e a b a r r ie r to e le c tro n ic comm erce as te ch n o lo g y a n d
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bus in e ss p ra c tic e s c o n tin u e to s h if t an d evo lve . M a rk e ts and bus iness p e op le 

s h o u ld  be free to se lec t te ch no lo g ie s and bus iness m e th o d s a cco rd in g to th e ir, , 

needs .

T a m in g  to  the U E T A , i t  p ro v id e s th a t an e le c tro n ic re co rd , e le c tro n ic 

s ig n a tu re  and e le c tro n ic c o n tra c t sh a ll n o t be den ie d v a l id i t y  on th e sole g ro u n d  

th a t th e y are e le c tro n ic . §106. I t  p ro v id e s th a t e le c tro n ic re co rd s sh a ll n o t be 

d e n ie d  a d m is s ib il i ty  in to  e v id e n ce o n  the sole g ro u n d  th a t th e y are e le c tro n ic o r 

th a t i t  is n o t in  its o r ig in a l fo rm  o r is n o t an o r ig in a l. § 112. I t  p ro v id e s th a t i f  an 

o f fe r evokes an e le c tro n ic response , a co n tra c t m a y be fo rm e d  w ith  tire same 

e ffe c t as i f  th e re c o rd  w as r io t e le c tro n ic . §113. These are, I be lie ve , the p iv o ta l 

p ro v is io n s o f the d ra ft.

A . Scope. O ne o f the m o s t d if f ic u l t p ro b lem s to re so lve has been tire 

q u e s tio n o f th e a p p ro p r ia te  scope o f the s ta tu te . L ite ra l ly  thousands , p e rh a p s 

tens o f th ou sa n d s , o f p a p e r a n d s ig n in g  re q u irem en ts are b u r ie d  in  sta te la w . 

These can range fro m  tire steps a le g is la tu re m u s t fo l lo w  to dem and a spe c ia l 

sess ion , to h o w  to execu te a w i l l , to ru le s fo r f i l in g  f in a n c in g  s ta tem en ts wTi t h  th e 

sta te , to ru le s fo r g iv in g  co n sum e r no tice s , to con tra c t fo rm a t io n  ra le s . .And 

som e o f the ru le s are tie d to p ro p e r ty  and lega l r ig h ts and o b lig a t io n s th a t c a n n o t 

re a d ily  be tra n s la te d in to  the e le c tro n ic w o r ld , i.e. checks and o th e r n e g o t ia b le  

in s trum en ts .
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A lth o u g h  th e re was som e e a r ly se n tim e n t fa v o r in g  a s ta tu te w h ic h  

e x p lic it ly  lis te d  the p ro v is io n s o f sta te la w  w h ic h  w o u ld  be am ended , 

p ra gm a tis ts p re v a ile d . T h e y a rg ued , w i t h  some m e r it , th a t the resou rces o f th e 

D ra f t in g  C om m itte e  w o u ld  n o t p e rm it such spec ific ite m iz a t io n  and e v a lu a t io n  

o f w r i t in g  and s ig n in g  re q u irem en ts , and th a t a dem and th a t State le g is la tu re s do 

so p r io r to enac tm en t w o u ld  u n d u ly  d e la y enac tm en t. Consensus em e rged th a t 

the best a p p ro a ch is to p ro v id e  th a t the U E T A  app lie s to e le c tro n ic re co rd s a n d 

e le c tro n ic s ig n a tu re s th a t " re la te  to  an y tra n sa c tio n ." § 103. A n d  th e n p ro ce e d to 

create a p p ro p r ia te  exc lu s ion s . Section 103 excludes ru le s o f la w  re la t in g  to th e  

c re a tio n and exe cu tio n o f w il ls  and cod ic ils , and te s tam en ta ry tru s ts . I t  e x c lu d e s 

e x is t in g  A r t ic le  1 o f th e U n ifo rm  C om m e rc ia l Code, excep t §§ 1-107 and 1-206, 

A r t ic le s 3 th ro u g h  9 o f the Code as c u r re n t ly  a pp ro ved , and re v ised A r t ic le s 2 

and 2A  and U C IT A , excep t as those sta tu tes m a y p ro v id e . I t recogn izes th a t 

some States m a y choose to sp e c if ic a lly exc lude p a r t ic u la r sta tu tes , a lth o u g h th e  

comm en ts w i l l u rg e ca u tio n in  se lec tin g a d d it io n a l exc lus ions .

In  a d d it io n , §103 e x p lic it ly  states th a t the A c t w i l l a p p ly  to e le c tro n ic 

re co rd s o r s ig na tu re s o th e rw is e e xc lu d e d w hen used fo r tra n sac tio n s sub je c t to a 

la w  o th e r th a n the ones spec ifie d as exc lu ded . Thus, fo r exam p le , w h ile  U C C  

A rtic le s 9 app lie s gene ra lly to a tra n sa c tio n c rea tin g a se cu r ity in te re s t in  

pe rsona l p ro p e r ty , i t exc ludes la n d lo rd 's  liens. Thus th is A c t w o u ld  a p p ly  t o  the 

crea tio n o f a la n d lo rd 's  lie n  i f  the la w  o th e rw ise app lic ab le to such lie n s d id  n o t 

p ro v id e  o th e rw ise .
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To sum  u p  the d is cu ss ion s on the scope o f th e U E T A , and the conc lu s ion s 

w h ic h  ha ve been reached , the U E T A  w i l l a p p ly  to "a n y tra n s a c t io n " un less th e 

la w  g o v e rn in g  i t  is s p e c if ic a lly  exc lu ded . E xc lu s io n s w i l l in c lu d e  te s tam en ta ry 

do cum e n ts , g e n e ra lly the re v ise d U CC , and a n y o th e r s ta tu te s sp e c if ic a lly 

e x c lu d e d . A l l o th e r tra n sa c tio n s in  w h ic h  the p a rtie s have ag reed to dea l 

e le c tro n ic a lly  w i l l be in c lu d e d ..

H o w e v e r , the U E T A  o n ly  app lie s to  the p ro c e d u ra l aspects o f the 

tra n sa c tio n , i.e. the use o f e le c tro n ic com m un ic a tio n s a n d reco rd s . A  tra n s a c tio n 

sub je c t to the A c t a lso w i l l be sub jec t to a p p lic a b le su b s ta n tiv e ru le s o f law . T he 

U E T A  is de s ig n e d to in te ra c t w ith , n o t s u p p la n t, the bod ie s o f la w  w h ic h  

o th e rw is e  g o ve rn  co n tra c t fo rm a tio n , re c o rd -re te n tio n , th e pe rfo rm an ce o f 

o b lig a t io n s and r ig h ts  and lia b ili t ie s  o f the pa rlie s . The U E T A  w i l l no t, e x ce p t as 

is sp e c if ic a lly  s ta ted , a ffe c t re q u irem en ts re la t in g  to a spec ific m od e o f d e l iv e r y  o r 

d is p la y o f in fo rm a t io n . I f  a ru le  o f la w  re q u ire s th a t in fo rm a t io n  be p ro v id e d  in  

w r i t in g , § 107 re q u ire s th a t the in fo rm a t io n  m a y be fu rn is h e d  in  a re co rd th a t is 

u n d e r the c o n tro l o f the pe rso n to w h ic h  i t is p ro v id e d  and capab le o f re te n t io n . 

T h is is in  acco rd w ith  the Fede ra l Reserve B oa rd 's in te r im  ru le  fo r e le c tro n ic 

fu n d s tra n s fe rs . A s to n o ta r iz a t io n , §110 p ro v id e s th a t th a t i f  the la w  re q u ire s  a 

n o ta r iz a t io n  i t is sa tis fie d i f  an e le c tron ic re co rd in c lu d e s , in  a d d it io n  to the 

e le c tro n ic s ig n a tu re  to be n o ta r iz e d , the e le c tro n ic s ig n a tu re o f a n o ta ry p u b l ic  

to ge th e r w ith  a ll o th e r in fo rm a t io n  re q u ire d to be in c lu d e d b y o the r a p p lic a b le
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la w . W h e th e r air e le c tro n ic re co rd o r e le c tro n ic s ig n a tu re  w i l l h a ve le ga l 

consequences is d e te rm in e d b y  a c om b in a t io n  o f U E T A  and o th e r app lic a b le la w

B. Security Procedures. T u rn in g  to  se c u r ity p ro ce d u re s , the U E T A  de fin es

a s e c u r ity  p ro c e d u re  as:

a p ro c e d u re  em p lo y e d fo r th e p u rp o s e o f v e r i fy in g  th a t an e le c tro n ic 
s ig n a tu re , re co rd , o r p e rfo rm a n c e is th a t o f a spe c ific pe rso n o r fo r 
d e te c tin g  changes o r e rro rs in  the in fo rm a t io n  in  an e le c tro n ic re co rd . The 
te rm  in c lu d e s a p ro c e d u re  tha t' re q u ire s tire use o f a lg o r ithm s o r o th e r 
codes, id e n t i fy in g  w o rd s o r n um be rs , e n c ry p t io n , o r ca llb a ck o r o th e r 
a c k n o w le d gm e n t p ro cedu re s .

The U E T A  does n o t p ro v id e  th a t a se c u r ity p ro c e d u re  has an y p a r t ic u la r le g a l

e ffect. R a th e r i t  p ro v id e s , in  § 108, th a t an e le c tro n ic re co rd o r e le c tro n ic

s ig n a tu re is a ttr ib u ta b le  to a pe rso n i f  i t  w as the act o f th e pe rson . T h is m a y be

p ro v e n  in a n y m anne r, in c lu d in g  a s h o w in g  o f the e ffic a cy o f a se cu r ity

p ro c e d u re  w h ic h  has been a p p lie d . The e ffe c t o f an e le c tro n ic re co rd o r

s ig n a tu re on the re spons ib ility * o f a p e rso n is then d e te rm in e d fro m  the c o n te x t

and s u r ro u n d in g  c ircum s tances , in c lu d in g  any ag reem en t o f the pa rtie s . In  o th e r

w o rd s , the e ffe c t o f the use o f th e te c h n o lo g y is le f t to the o rd in a ry , ga rden

v a r ie ty  ru le s o f ev idence , con tra c ts , etc.

C. Electronic Ayents. .A lth o u g h the use o f au tom a te d p ro g ram s fo r th e  

co n d u c t o f tra n sa c tio n s has been poss ib le fo r a coup le o f decades, w ith  the 

em ergence o f th e In te rn e t a u tom a tio n  o f tra n sa c tio n s has becom e com m on . Y e t 

m os t o f the la v / o f p r in c ip a l and agen t assumes the exis tence o f h um a n a c to rs . 

F rom  one pe rsp e c tive , e le c tro n ic agents o r 'bo ts and au tom a te d tra n sa c tio n s are
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m e re ly  to o ls used b y in d iv id u a ls  o r o th e r acto rs . F rom  another., th e re is conce rn 

th a t p re -p ro g ra m m e d  o p e ra tio n s o f com pu te rs o r o th e r dev ices w i l l n o t be 

re g a rd e d as s u ff ic ie n t "m a n ife s ta t io n s o f assen t" in  th e eyes o f som e cou rts . To 

a lla y  su ch conce rns , the U E T A  e x p lic it ly  p ro v id e s th a t a con tra c t m a y be fo rm e d 

b y  th e in te ra c t io n  o f e le c tro n ic agents, w h e th e r w i t h  o th e r e le c tro n ic agen ts o r 

w i t h  in d iv id u a ls . § 113.

D . Automated Transactions. In  a d d it io n , conce rns have been exp ressed th a t 

in  a u tom a te d  tra nsac tio n s an in a d v e r te n t p re ss in g o f a c om p u te r b u tto n  m a y 

re s u lt in  a p a r ty  b e in g b o u n d w ith o u t in te n d in g  to con tra c t. Th is m ig h t be ca lle d 

th e " f in g e r tw itc h in g " issue. These conce rns have been so pe rva s iv e th a t a 

spec ia l r ig h t to a vo id a tra n sa c tio n is p ro v id e d  fo r in a d v e r te n t e rro r in  

a u tom a te d tra nsac tio n s in  cases w he re the e le c tro n ic agen t d id  n o t a llo w  fo r the 

p re v e n t io n  o r co rre c tio n o f the e rro r. In  such a case, a p a r ty  m a y a v o id  a 

tra n s a c tio n  caused b y an in a d v e r te n t e r ro r p ro v id e d  tha t, on le a rn in g  th a t th e  

o th e r p a r ty  b e lie v e d a tra n sa c tio n had occu rre d , the in d iv id u a l g ives p ro m p t 

n o tic e  o f the e rro r , has n o t used o r rece ived the b e n e fit o f the tra n sa c tio n , a n d 

com p lie s w ith  any in s tru c tio n s fo r re tu rn  o r d e s tru c t io n  o f the co n s id e ra tio n 

re ce ive d . § 109.

E. Time and Place of Sending and Receipt. One o f the m os t d if f ic u l t issues 

fo r a n y d ra fte rs a ttem p tin g to dea l w ith  e le c tro n ic comm erce , and one on w h ic h  

the re does n o t seem to be any d e ve lo p in g  consensus, re la tes to issues a r is in g  

fro m  the irre le va n ce o f g e og ra p h y in  e le c tro n ic comm erce . The re is a c lu s te r o f
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issues w h ic h  are b e in g deba ted on lo ca l, n a tio n a l a n d in te rn a tio n a l venues. 

T he re is p le n ty  o f no ise , b u t p re c io u s l i t t le  consensus..

The U E T A  has ta ken the p o s it io n  th a t i t  s h o u ld  la y fo un d a tio n s . 

W h a te v e r ru le s m a y e vo lv e in  the fu tu re , th e y 'm a y be a p p lie d aga ins t Section 

114 o f the U E T A , w h ic h  spec ifies b o th  th e tim e and p la ce o f se n d in g 'a n d re ce ip t 

o f com m u n ic a tio n s . The focus in  te rm s o f g e o g ra p h y is o n the lo c a tio n  o f th e 

re spe c tiv e p a rtie s , i.e. th e ir p laces o f bus iness o r res idences. The focus in  

te m p o ra l te rm s is on w h e n  messages leave the sender'is in fo rm a t io n  sys tem  o r 

e n te r th e re c ip ie n t's sys tem , o r one accessib le b y  the re c ip ie n t.

F. Transferable Records. Section 115 e x p lic it ly  p ro v id e s th a t pa rtie s m a y 

o b ta in  the bene fits o f n e g o t ia b il i ty  in  an e le c tro n ic e n v iro nm e n t. I t  p ro v id e s th a t, 

i f  the issue r o f a re co rd e x p lic it ly  agrees i t  is sub jec t to th is A c t, a pe rso n in  

c o n tro l o f the re co rd m a y have the r ig h ts , and an o b lig o r m a y have the lia b il i t ie s , 

w h ic h  w o u ld  e x is t fo r an e q u iv a le n t p a p e r no te o r d o c um e n t o f t it le  u n d e r th e  

U n ifo rm  C om m e rc ia l C ode . These p ro v is io n s are des ig n ed to p e rm it c om m e rc ia l 

in te re s ts to p ro ceed w i t h  the d e v e lo pm e n t o f a p p ro p r ia te  system s fo r 

e s ta b lis h in g c o n tro l o f such tra n s fe ra b le reco rds w ith o u t h am p e r in g  e x p e d ite d  

re v ie w  o f n e g o t ia b il i ty  in  an e le c tro n ic e n v iro nm e n t.

G. Government Records. Pa rt 2 o f the U E T A  au th o riz e s g o v e rnm e n ta l 

e n tit ie s , a t a ll le ve ls o f the State, to crea te and re ta in  e le c tro n ic reco rds and to  

co n v e r t w r it te n  reco rd s in to  e le c tro n ic databases. W e have been u rg e d b y m a n y  

to in c lu d e  such p ro v is io n s , and o f cou rse any g o ve rnm e n ta l ru le s co n c e rn in g
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c om m e rc ia l- in te ra c t io n s w i t h  g o v e rnm e n ta l agencies w i l l h a ve a m a jo r im p a c t on 

th e a d o p t io n  o f te chno log ie s , m e th o d s o f re co rd -k e e p in g , and bus iness m ode ls 

se lec ted b y  comm e rce . The D ra f t in g  C om m itte e  has n o t fe lt a t l ib e r ty  to  do m o re  

th a n  a u th o r iz e  g o v e rnm e n t agencies. W e are co n v in c e d th a t a m and a te w o u ld  

h a rm  enac tm en t, due to th e p r ic e  tag w h ic h  c o u ld  a ccom pan y .su ch a b i l l in 'm a n y  

states.. In s te a d , P a rt 2 au th o r iz e s agencies to  crea te and re ta in  reco rds , to accep t 

a n d d is tr ib u te  e le c tro n ic re co rd s , and to w r ite  the re g u la t io n s w h ic h  ne ce ssa rily 

m u s t g o v e rn  th e ir use o f e le c tro n ic te chno log ie s . F in a lly , i t  encou rages and u rg e s 

a ll su ch re g u la t io n s to encou rage and p rom o te  in te ro p e ra b i l i ty  o f th e ir sys tem s .
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FEDERAL PREEMPTION AND ELECTRONIC COMMERCE
by Pairicia Brumfield Fry1

President Clinton signed the Electronic Signatures in Global and National Commerce Act (E-Sign) 
on June 30, 2000. Nineteen States have enacted the Uniform Electronic Transactions Act (UETA); it is 
pending in several others. Both acts validate the use of electronic records and signatures; they overlap 
significantly. Each statute provides that electronic contracts and signatures shall not be denied legal effect 
or enforceability because they are electronic. Nevertheless, the two acts are not identical, either in scope 
or substance. This memorandum considers the extent to which E-Sign preempts UETA.

E-Sion §102 Preemption: E-Sign § 102(a) states that States may modify, limit or supersede the 
electronic contracting provisions of E-Siyn under limited conditions. If the State has enacted UETA as 
approved and recommended by NCCUSL in 1999, the State law will govern. This provision is subject to 
two important caveats. First, if a State has accepted the invitation in UETA §3(b)(4) to exclude State laws 
not listed by the drafters, the added exclusions are preempted to the extent inconsistent with E-Sign.

E-Sign permits States to enact the uniform version of UETA without fear of preemption. The sec­
ond caveat relates to the effect of non-uniform enactment. The best interpretation, consistent with general 
preemption principles, is that any non-uniform provisions of such an enactment are to be evaluated under 
§102(a)(2), which states that State law may modify, limit or supersede the federal legislation only if it "spec­
ifies the alternative procedures or requirements for the use or acceptance of electronic records or elec­
tronic signatures, provided:

(a) any alternative procedures or requirements are consistent with Titles I and II and

(b) the alternative procedures do not require, or give greater legal status or effect to use or 
application of a specific technology or technological specification," [Note, however, that there is an 
exclusion from this provision for the procurement regulations or laws of the States.]

In addition, any State law, if enacted after E-Sign, must refer specifically to the federal legislation.

Under the preferred interpretation, inconsistent non-uniform provisions are ineffective but the bal­
ance would survive. There are other possible readings of the preemption language. Under one, if a State 
includes any non-uniform provision, the entire enactment is ineffective and federal law governs. This read­
ing is consistent with the literal language of subseciion (a)(1) and would force every provision to be evalu­
ated under subsection (a)(2). Under the second alternative reading, non-uniform provisions do not sur­
vive, whether or not acceptable under subsection (a)(2).
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The preemption provision of E-Sign §102 may be unique in its drafting style. It does not follow the 
models found in other legislation, such as the Consumer Credit Protection Act, or in federal regulations, 
such as the Federal Reserve Board’s Regulation CC. To the extent that Staie law is not an enactment of 
the uniform language of UETA, it may not be possible to determine whether the effect of E-Sign has been 
avoided until there has been judicial review.

Additional Preemption Issues in E-Sign:

UETA §8(b) provides that if a State law requires records to be posted or displayed, sent or 
communicated, or provides for specific formatting for stated information, the method pro­
vided in that State law must be followed. E-Sign § 102(c) states explicitly that this provi­
sion may not be used by any State to "circumvent" the federal law by imposing 
"nonelectronic delivery methods" which would be enforced under UETA §8(b).

UETA §§12(f) and (g) permit States to impose requirements, in addition to the use of elec­
tronic media, for records retained for evidentiary, audit or like purposes or for records with­
in the jurisdiction of a state agency. The provisions of E-Sign §104 limit that power by 
stating it may not be exercised in a manner inconsistent with the federal Act.

E-Sign §104 specifies that State regulations or orders may not impose requirements in 
addition to those found in E-Sign §101 and may not require, or accord greater legal status 
to implementation of specific technologies. As a condition to any such regulation or order, 
the Staie agency-must find that the regulations or orders are-substantially justified, are 
substantially equivalent to requirements imposed on paper records, and will not impose 
unreasonable costs on the acceptance use of electronic records.

Limits on State Power to Supersede. The savings provisions of E-Sign §102 apply oniy to the 
electronic contracting provisions of the statute, They do not apply to the other titles of E-Sign, i.e. the 
exclusions found in §103, the provisions governing the powers of State and Federal agencies in §104, the 
studies required by §105, the provisions on transferable records in Title II or the provisions on promotion of 
international electronic commerce in Title III. This fact does not automatically render other State law inef­
fective, but it does mean that to the extent ihe federal legislation overlaps such laws, the federal legislation 
will prevail.
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WHY ENACT UETA?
THE ROLE OF UETA AFTER E-SIGN

by Patricia Brumfield Fry1

President Clinton signed the Electronic Signatures in Global and National Commerce Act (E-Sign) on 
June 30, 2000. Nineteen States have enacted the Uniform Electronic Transactions Act (UETA); it is pending 
in several others. Both acts validate the use of electronic records and signatures; they overlap significantly. 
Each statute provides that electronic contracts and signatures shall not be denied legal effect or enforceability 
because they are electronic. In some cases the federal legislation uses the language of UETA without 
change. Nevertheless, the two are not identical, either in scope or substance. UETA is more comprehensive 
than the federal legislation, including subjects not addressed by E-Sign. Other issues are addressed 
differently. This memorandum discusses the role of UETA after E-Sign.

How is UETA more comprehensive than E-Sian?

A. Attribution. Often the issue is not whether a record has been signed, but rather whose signature 
appears. Even if Patricia B. Fry appears on a record, I cannot be bound if the name was not placed by me, 
ratified by me, or inserted by someone acting on my authority. UETA §9 states that an electronic record or 
signature is attributed to a person if it was the act of the person. This can be proved by any relevant 
evidence, including the fact some technology or password was-'used to establish who attached the signature. 
Section 9 clarifies that the effect of a record or signature on the person to whom it is attributed is determined 
from the context and surrounding circumstances at the time of the creation, execution or adoption of the 
record, E-Sign does not address attribution.

B. Effect of Party Agreement. UETA provides that parties may enter into agreements concerning 
their use of electronic media. For example, UETA §9 refers to the parties’ agreement as a factor in 
determining the effect of an electronic record and §10 refers to the parties' agreement to use security 
procedures. E-Sign contains no provisions on variation by agreement.

C. Send and receive. UETA §15 ties the determination of whether something has been sent or 
received to the communication systems used by the parties and specifies that, unless otherwise agreed, they 
are sent or received from the parties’ principal place of business or residence. E-Sign does not deal with the 
question of when an electronic record is sent or received.

D. Effect of Change or Error. UETA §10 contains provisions governing the effect of failure to use an 
agreed security procedure and tine impact of mistakes made by an individual while dealing with an electronic 
agent. It specifies that the rules of mistake otherwise apply. E-Sign has no provisions dealing with mistakes 
or errors in electronic communications.

F. Admissibility. UETA §13 specifies that electronic records are not to be denied admissibility into
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evidence solely because the records are in electronic format, There is no parallel provision in E-Sign.

G. Transferable Records, E-Sign Title II provides for electronic analogs to paper negotiable notes in 
transactions secured by real property, and does so in language which is in material part directly imported 
from UETA §16. The provisions of the UETA are broader in scope, applying to all documents which would, if 
on paper, be either a promissory note under UCC Article 3 or a document of title under UCC Article 7.

What does UETA do differently from E-Sian? To the extent a State has enacted the uniform 
version of UETA, the UETA treatment of these matters should prevail.

A. Consumer Protection. The federal legislation focuses on regulating the manner of consumer 
assent to deal electronically, while UETA emphasizes how parties are to comply with State consumer 
protection rules. The federal provisions call for a study of the extent to which the regulation benefits or 
burdens electronic commerce and recommendations from the Department of Commerce and Federal Trade 
Commission on whether they should be modified.

B. Record-keeping. E-Sign §101 (d) follows, in material part, UETA §12(a), (b), (d) and (e). The 
federal legislation requires that the record remain accessible "to all persons who are entitled to access by 
statute, regulation, or rule of law" for the time specified, as a condition to enforceability. Query whether it is 
sufficient that ihe record is subject to discovery. UETA requires accessibility for later reference.

UETA § 12(c) specifies that persons may satisfy their record-keeping obligations through the use of 
third parties. E-Sign is silent. UETA states that retained electronic records satisfy evidentiary, audit and 
similar requirements. There is no specific parallel in the federal legislation. UETA permits the States to 
impose restrictions on the use of electronic records for audit or like purposes. E-Sign, in provisions which 
are not displaced in a State which enacted UETA [See §104], provides that states may not impose paper 
requirements through their rule-making power.

C. Automated transactions. E-Sign § 101(h) states that the fact an electronic agent was involved in 
contract formation does not affect enforceability, provided that the agent's activity is attributable "to the 
person to be bound.” UETA §14 states that the use of electronic agents will not defeat contract formation. 
UETA also has provisions governing changes or errors during the transmission of electronic records. UETA 
§10 provides rules on the effect of records when a party fails to use an available security procedure to detect 
the change or error and a provision for unwinding mistakes made by individuals dealing with electronic 
agents. It specifies that in all other cases, other State law governing mistake is applicable. There are no 
parallel provisions in E-Sign.

D. Effect of Other State Law, UETA defers explicitly to the provisions of other State law for most 
substantive determinations. Questions of authority, agency, forgery, contract formation, etc., are determined 
by other State law. E-Sign states in §101 (b) that it does not affect any legal requirement beyond 
requirements for writings, signatures, and the like.

E. Powers of State governments. UETA bracketed §§17-19 authorize State governments to 
migrate, in an orderly fashion, to electronic technologies. Some States are far along in the process of 
migration, others have much work to do, The provisions of UETA are permissive and authorizing; they 
contain no mandatory provisions. E-Sign restrains the States by limiting their powers.
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The Hon. Lesil M cG uire, C hair 
H ouse Judiciary  C om m ittee 
State C apito l, R oom  1 IS 
Juneau, A laska 99801-1182

Re: HB 285

D ear R epresentative M cG uire:

O n b e h a lf  o f  the A laska U niform  Law C om m issioners, w e w ould  appreciate early 
scheduling  o f  a hearing  on HB 285 (U niform  Electronic T ransactions A ct). The bill is 
im portant to keep A laska as a business friend ly  clim ate by m aking  law changes to 
facilita te  businesses using electronic records and signatures.

The U niform  Act has been passed into law by over 42 states (see attachm ent). 
A lso, w e have included a fact sheet explaining the advantages o f  the U niform  Electronic 
Transactions Act.

W e appreciate your consideration o f  this request.

S incerely ,

G REG G  D. REN K ES 
A TTO R N EY  G EN ERA L

B y .
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A laska  U niform  L aw  C om m issioner 
D ave Jones, A A G , G overnm ental A ffa irs/A nchorage  
N ico  B us, Div. o f  S u pport Serv ices, D ept, o f  N a tu ra l R esources 
S haron  Y oung, S ta te  R ecorder, D ept, o f  N a tu ra l R esources



State R eco rde r's O ffice 
D epa rtm en t o f N a tu ra l Resources

W h ite  Paper:
The U n ifo rm  E le c tro n ic T ransac tions A c t

In tro d u c t io n  to the Issue

The Un ifo rm Electronic Transactions A c t (U E TA ) is a un ifo rm  law that fosters and 
supports the use o f electronic commerce. Acco rd ing to the Nationa l Conference o f 
Commissioners on Un ifo rm  State Laws (NCCUSL). the p r im a ry  ob jec tive o f th is act is 
" to  establish the legal equiva lence o f e lec tron ic records and signa tu res w ith paper 
w rit in g s and m anua lly -s igned signa tu res, rem ov ing b a rr ie rs to e lec tron ic 
comm erce ."

On its web site, NCCUSL sets forth the fo llow in g sign ifican t reasons why everv state 
should adopt UETA :

>  UETA defines and validates electronic signatures. An electronic signature is defined 
as "an electronic sound, symbol, o r process attached to o r lo g ica lly associated w ith an 
electronic record and executed or adopted by a person w ith the intent to sign the 
electronic record."

>  UETA removes w ritin g and signature requirements that create barriers to electronic 
transactions.

>  L iETA insures that contracts and transactions are not denied enforcement because 
electronic media are used.

r  UETA insures that courts accept electronic records into evidence.
> UETA protects against errors by p rov id ing appropriate standards fo r the use o f 

technology to assure party iden tifica tion .
>  UETA avoids having the selection o f medium (paper vs. electronic) govern the 

outcome o f any disputes or disagreements, and it assures that parties have the 
freedom to select the media for the ir transactions by agreement.

>  UETA authorizes state governmental entities to create, communicate, receive and 
store records electron ically , and encourages state governmental entities to move to 
electronic media.

On the federal side, the E lectronic Signatures in Global and National Commerce Act 
(also called "E -S ign ") was approved by Congress and signed by the President on June 30,
2000. A lthough the federal E-Sign law and U ETA overlap in many areas, the two acts 
are not identical. Because UETA is broader and more comprehensive, NCCUSL strongly 
recommends that states adopt UETA in its entirety, notw ithstanding the existence o f E- 
Sign.

W ithou t UETA , the federal E-Sign law is con tro lling on slates. However, U E TA is much 
more comprehensive than the federal law, and addresses some subjects not included in E-



Sign. The E-S ign law spec ifica lly addresses U E T A  and prov ides th a t state U E T A  
w il l govern i f  the state has enacted the u n ifo rm  law in its en tire ty . Thus, in general 
E-Sign does not preempt a state's U ETA enactment, but the results could d iffe r i f  a state 
inserts non-un ifo rm language in to the state's U E TA law. Some o f the major differences 
between the federal law and U ETA relate to the handling o f consumer protection issues, 
record keeping and automated transactions.

The handling o f consumer protection issues has been a concern to a number o f states who 
have considered UETA . The federal E-S ign law s tric tly regulates the manner o f 
consenting to receive electronic notices and disclosures e lectron ica lly . I f  U E TA is 
considered in Alaska, a fu ll review o f these consumer protections must be done. Whether 
UETA wou ld preempt those federal consumer protections is beyond the scope o f this 
paper but is an importan t consideration in the analysis.

Another factor that comes into p lay is A laska 's d ig ita l signature law, wh ich took effect in 
1998, pre-dating both E-S ign and UETA . One o f the underly ing forces behind the federal 
E-Sign law was the fact that ind iv idua l states were moving forward w ith d ig ita l signature 
legislation in an inconsistent manner and the d iffe rin g state requirements were becom ing 
a barrier to electronic commerce rather than serving to promote it. M any o f these state 
d ig ita l signature laws are at odds w ith the federal law and arc e ffec tive ly preempted by E- 
Sign. Whether or not this is the case w ith Alaska's d ig ita l signature law is a matter that 
must be reviewed, regardless o f whether o r not UETA is adopted in Alaska.

The princ ip le behind U E TA is to make sure that electronic transactions are as enforceable 
as paper transactions w ith manual signatures. U ETA does not change any o f the 
substantive rules o f law that apply. It is a procedural law , not a substantive law , and does 
not change the substantive rules o f contracts in any way. U ETA sim p ly authorizes 
electronic signatures and the replacement o f w ritings w ith electronic records. Further, 
U ETA is not a d ig ita l signature statute, but i f  a state has such a statute, U ETA mere ly 
supports that law, and acts as a complement to it.

The Prefatory Note to U E TA cla rifies that it does not apply to all w ritings and signatures, 
but on ly to electronic records and signatures re lating to a transaction. A  transaction is 
defined as an action or set o f actions occurring between two or more persons re la ting to 
the conduct o f business, commercia l and governmental affa irs. Transactions that do not 
involve business, commercia l o r governmental purposes are not covered by UETA . 
Further, U ETA does not apply to laws govern ing w ills and trusts or to most o f the 
U n ifo rm  Commercial Code. In adopting UETA , a state can also iden tify other state laws 
that would be excluded. States are given options w ith in U ETA o f whether to adopt 
electronic filin g systems (Sections 17 through 19 o f the Act). See Discussion below.

The parties to a transaction must agree that it w il l be conducted e lectron ica lly , bu t that 
"agreement" can be derived from the circumstances and other substantive law. For 
example, the circumstances surrounding a transaction and other law would determ ine 
whether an electronic signature has any effect, or whether a party actua lly intended to be 
a party to a particu la r document. The A c t validates electronic records, signatures and



contracts and specifies standards for sending and receiving electronic records. For 
government entities, the Act also allows use o f electronic records for retention purposes. 
W hile UETA serves to make electronic signatures the equivalent o f manual signatures, it 
requires no specific technology to create a valid signature. The Act provides broad 
flexibility to the parties to determine the procedures for electronic transactions and the 
level o f security that will be imposed.

State o f the States

As o f August 2002, forty (40) states and the District o f Columbia have adopted UETA, 
and it has been introduced in five additional states and the U.S. Virgin Islands. UETA 
has not yet been introduced in Alaska, and it is readily apparent that Alaska will be one o f 
the last states to even consider it, i f  it can be introduced in the upcoming 23rd legislative 
session in January. Compare this activity with the last major uniform law that was 
submitted to the states for adoption - the Uniform Commercial Code Revised Article 
Nine. In that case, Alaska was one o f the early states to introduce the measure and was 
the 18th state to adopt it. This gave the State Recorder's Office ample time to prepare for 
changes in its operations and for the nationwide targeted implementation date o f  July
2001. While there is no similar target date for UETA, the goal o f achieving uniformity in 
electronic commerce will be lost if it is not enacted in all states.

The Impact of UETA 
For Alaska's Recording System

The Recording System in Alaska is the repository for millions o f records affecting real 
property throughout the state. In today's business world, with E-Sign and UETA laws, it 
is possible to complete a real estate transaction entirely without paper because these laws 
give an electronic transaction the same force and effect as a paper transaction. In Salt 
Lake County, Utah, which has been offering electronic recording for some time now', 
documents being recorded are available within seconds on the index for public review 
and access. Counties allowing electronic recording o f real estate transactions have 
documented cost savings and increases in productivity.

The Mortgage Industry Standards Maintenance Organization (MISMO) and the Property 
Records Industry Joint Task Force are working together to standardize the electronic 
recording process nationwide. The backbone o f this effort is uniformity throughout the 
states in terms o f adopting UETA. The Property Records Industry Joint Task Force is a 
national standard setting public/private sector task force sponsored by the National 
Association o f County Recorders, Election Officials and Clerks (NACRC) and the 
International Association o f Clerks, Recorders, Election Officials and Treasurers 
(IACREOT). All o f these organizations strongly support UETA in order to provide a 
uniform framework for electronic recording throughout the nation.

A high percentage of mortgage transactions in Alaska today involve out o f state lenders. 
Standardizing the electronic recording process within the framework o f  a uniform law 
like UETA will benefit commerce in those states with a uniform approach. The handful



o f states with non-uniform laws may find themselves at a disadvantage in the future 
world o f electronic commerce and recordation.

Both E-Sign and UETA permit state and federal agencies to allow and control electronic 
filing but E-Sign does not provide any authority for establishing filing standards; this 
must be derived only from UETA or other state law. UETA encourages government 
filing offices to promote consistency and interoperability.

Discussion

As noted above. UETA gives states the option (in Sections 17 through 19) of determining 
whether to adopt and implement electronic filing systems. [Note: The Revised Article 
Nine o f the Uniform Commercial Code gave states this authorization with regard to UCC 
transactions. UETA's provision would expand this to allow states to implement 
electronic systems for recorded documents.]

The inclusion o f Sections 17-19 in a state's adoption o f UETA will, according to the 
commentary, p-uvide authorization for intra-govemmental uses o f  electronic media, and 
further will provide a broader authorization for the State to develop systems and 
procedures for the use o f electronic media in its relations with non-governmental entitles 
and persons. While the impact o f these provisions is beneficial to the state's recording 
system in general, it will also benefit other agencies whose work involves electronic 
transactions of any kind, including internet transactions. Impact on other agencies is 
outside o f the scope o f this paper.

Section 17 authorizes state agencies to use electronic records and electronic signatures 
generally for intra-govemmental purposes, and to convert written records and manual 
signatures to electronic records and electronic signatures. It also authorizes the 
destruction o f written records after conversion to electronic form. This provision impacts 
the state's retention requirements and provisions.

Section IS authorizes state agencies to send and receive electronic records and signatures 
in dealing with non-governmental persons.

Section 19 is a directive to agencies to provide consistent applications and promote 
interoperability when developing standards for electronic systems.

Together Sections 17 through 19 provide broader authorization for a state to develop 
electronic systems and processes in its interactions with non-govemmental entities and 
persons. Land recording systems have historically evolved around written records and 
processes based on paper documents. UETA's fundamental premise is that electronic 
media should be treated as the equal o f written media and it recognizes and effectuates 
records and signatures that are generated electronically. This is the future world of 
recording systems in .America.



Recommendation

The State Recorder's Office and the Department of Natural Resources strongly 
recommend introduction and adoption of UETA in Alaska at the earliest possible 
time. In order to promote commerce in Alaska and ensure that the state's recording 
system is in a position to take advantage o f electronic recording capabilities in the 
future, it is also recommended that the state adopt the optional provisions for 
electronic filing systems as contained in Sections 17 through 19. The commentary to 
UETA indicates that inclusion of 17-19 will not have a detrimental import on the 
uniformity of adoption of the Act, so long as Section 1-16 are adopted uniformly as 
presented. It is highly important to maintain the uniformity o f this Act, so it is 
further recommended that Sections 1-16 be adopted without change.

Conclusion

Alaska's recording system has made many significant advances in the past two years, 
including a premiere role as the first state in the nation to image all incoming recorded 
documents on a statewide basis, as well as the first state to make statewide document 
images available for public access in any recording office in the state. Other U.S. 
recording systems are county-based and unable to achieve the statewide coverage that our 
image base provides. Our web site contains ten different search options for researching 
nearly thirty years o f index records and is accessible by the public on a 24/7 basis. No 
other state can make that claim. The web site gamers more than 400,000 hits per month 
and is the most heavily accessed site in the Department o f Natural Resources. A number 
o f the title companies, financial institutions and other larger users o f recording services 
have discussed forming a task force to explore electronic recording with a eye toward its 
implementation in Alaska. Because so many users o f the recording system are out of 
state lenders, electronic recording processes will put Alaska on a par with the Lower 48 
states in terms o f instantaneous recording operations. This will serve to facilitate 
commerce,

Ultimate benefits o f electronic recording systems include reduced recording times, 
reduced costs to all parties, improved productivity at recording offices and for major 
users, standardized processes and technologies, and improved customer service. UETA 
is the framework for achieving these benefits in Alaska's land recording system.

The State Recorder's Office appeals to all members o f the legislature, all government 
agencies, and all members o f  the real estate recording industry to consider and support 
the passage o f UETA in this state at the earliest possible lime. In today's global economy 
with increasingly technological advances, a united effort for more efficient and effective 
land recording systems should be o f paramount concern. UETA is the basic framework 
that will bring Alaska in synch with the vast majority o f  all other states vis-a-vis 
electronic recordation.



A single unified approach to electronic transactions is desirable from many points of 
view. White this white paper only addresses the view from one agency perspective - that 
o f the State Recorder's Office - other agencies will also benefit from the passage o f 
UETA. Increasingly, government work and services are being performed electronically 
and UETA is the means by which consistent procedures for such transactions can be 
assured. Failure to enact UETA could be detrimental to fostering electronic commerce in 
Alaska.
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May 7,2003

The Honorable Tom Anderson, Chairman 
Legislature of the State of Alaska 
Labor and Commerce Committee 
716 W.4'h Avenue, 2ni Floor 
Anchorage, Alaska 99501 
Sent via facimile: (907) 465-2418

Subject Written Testimony in Support of House Bill (HB) No. 285 
Uniform Electronic Transactions Act

Dear Mr. Anderson and Members of the Labor and Commerce Committee:

As President of USKH, Inc. (USKH), I am providing you with this written testimony 
staring our strong support of HB No. 285. This bill authorizes the use of electronic iccords 
and electronic signatures relating to transactions. USKH is an employee-owned 
multidisdplined professional services firm providing consulting architectural, engineering, 
land surveying, and planning services. We have been in business in Alaska for over 31 years 
and have networked offices in Anchorage, Juneau, Wasilla, and Fairbanks, USKH has 
successfully completed numerous projects, both large and small, for a variety of public and 
private clients throughout the state.

ADDRESS 
2515 ASiroet 
A nchorage, Alaska 99505 
Phone (907) 276-4245 
FAX (907) 256-4653 

//vwtv.uskh.com
I-MB-706-USKH (5754)

OFFICE LOCATIONS 
A nchorage, Alaska 
Fairbanks, Alaska 
J u n e a u  Alaska 
Wcoiiia Alaska 
Lewiston. Idaho 
Spokane. Washington 
Ferndale. Washington

In our business, the production process of designing a project has become completely 
electronic. That is, minus the present requirement of having 2 “wet” signature. The days of 
completing design work at a drafting table has been replaced with completing cur work at a 
computer using computer aided drafting (CAD) software. This trend has made our designs 
more accurate and more efficient, and the passage of this bill will just add to that efficiency. 
For example, one of our recent projects fc r the Anchorage School District (A.J. Dimond 
High School Replacement) is a $50 million-plus project that required the completion of 
over 400 drawings, all electronically, buc the final completion of stamping and signing the 
drawings must be completed by “wet” signature. In this era, this process is cumbersome, 
chaotic, and inefficient. There is no benefit to the client or the consultant in requiring this 
maaual signature.

Cmpbyoe Owned
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I am not an electronic wizard or a computer guru, but I do know this industry. Thij; law needs to 
be enacted so we can do this part of our business production better and more efficiently- This will 
not only better setve consultants such as USKH, but also our clients and the general public at large. 
J am confident that the industry and government will be able to find acceptable means and methods 
to adequately protect the public’s interest .igainst electronic fraud and I strongly support HB 285.

Very truly yours,

USKH, Inc.

President

-  ANCHORAGE NO. 4355 P. 3/3

ARCHITECTURE • ENGINEERING • LAND SURVEYING • PLANNING

cc: The Honorable Loren Leman 
lieutenant Governor of Alaska



December 1, 1999

National Conference o f Commissioners 
On Uniform State Laws 

211 E. Ontario Street, Suite 1300 
Chicago, Illinois 60611

Re: Uniform Electronic Transactions Act

E q u i p m e n t  
L e a s i n g  

A s s o c i a t i o n

r(j) G © E 0 ® E
DEC S BSB .

r d f  A m e r ic a

D

By.

Dear Commissioners:

I am writing on behalf o f the Equipment Leasing Association of America 
(ELA) to voice our enthusiastic support for the new Uniform Electronic 
Transactions A ct (UETA). Our ELA members have a vital interest in UETA to 
facilitate internet commerce as a way to conduct the more than S200 billion in 
equipment leasing transactions that occur each year in this country’.

I. O verview  of the UETA  S tatu te

The statute is minimalist and “procedural.” It facilitates internet 
commerce by replacing the current hodge-podge of state law s1 with a fan and 
predictable set o f uniform mles on electronic commerce.

A. C en tra l Provisions. Essentially, UETA provides that electronic 
records, signatures and contracts are just as effective and enforceable (and 
admissible in evidence) as their old-fashioned paper counterparts. UETA section 7 
thus provides that:

1 Over the past several years, a number o f States have enacted statutes giving legal effect 
to certain types o f electronic contracts and electronic signatures. But these new statutes are not 
uniform: Some o f them are limited to electronic contracts and signatures that are authenticated 
with digital certificates and public key/private key cryptography meeting specified criteria. Other 
state laws validate a broader class o f electronic signatures and contracts. Some state statutes 
recognize electronic signatures and contracts only in the context of government transactions, 
while others apply more broadly to both government and commercial transactions.

4301 North Fairfax Drive b Suite 550 u Arlington, Virginia 22203-1527 a (703) 527-8655 h Fax: (703) 527-264S o http://elaonline.com/
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o A  record or signature may u )t be denied legal effect solely because it is in 
electronic form.

o A  contract m ay not be denied legal effect solely because an electronic 
record was used in its formation.

o I f  a law requires a record to be in writing, an electronic record satisfies the 
law.

o If  a law requires a signature, an electronic signature satisfies the law.

Two other sections o f UETA also provide critical support for e-commerce:
Section 13 provides that evidence of a record or signature may not be excluded 
solely because it is in electronic form. Section 12 provides that if  a law requires 
that a record be retained, the requirement is satisfied by retaining an electronic 
record o f the information in the recordr

B. Scope. The scope of the UETA statute is generally limited to 
“transactions between parties each of which has agreed to conduct transactions by 
electronic means.” Wills and testimentary trusts are excluded from the coverage of 
UETA, as are transactions subject to UCC laws that already contain specific 
provisions for electronic signatures and/or electronic records. The older pre- 
internet UCC rules on the commercial law  o f sales and leases would be subject to 
UETA's new procedural rules for conducting electronic commerce.3

Writing requirements in federal law are not affected by UETA, which is 
only a state law. However, there are a number of federal statutes, such as the

2 To be able to rake advantage of Section 12, the retained electronic record must: (a) 
accurately reflect the information in the record as first generated in its final form; and (b) remain 
accessible for later reference.

3 UETA section 3(b) provides that the statute does not apply to a transaction “to  the 
extent it is governed by” the following laws: (1) A  law governing the creation or execution o f 
wills, codicils or testimentary trusts; (2) the UCC other than Sections 1-107 (written w’aiver of 
rights after breach) and 1-206 (residual statute o f frauds for kinds o f personal property n o t 
otherwise within the statute of frauds), .Article 2 (sales) and .Article 2A (leases); (3) U C C  Articles 
3,4,4A,5,6,7,8, or 9; and (4) the new Uniform Computer Information Transactions Act (UCITA).

2



federal Truth in Lending Act, that defer to state law on the issue o f whether there 
is an agreement, or whether a consumer has authorized a transaction. UETA would 
apply in this context.

C. O th e r provisions. To come to grips with consumer protection writing 
requirements, UETA section 8(a) provides that, if  a state law “requires a person to 
provide, send, or deliver information in writing to another person,” that 
requirement is satisfied if  the information is provided “in an electronic record 
capable o f retention” -  that is, capable o f retention by printing or storing the 
electronic record - “by the recipient at the time of receipt.” M ore generally, UETA 
section 8(c) imposes a penalty on a sender o f a record that is not retainable: It 

...provides that i f  a sender “inhibits the ability o f a recipient to store or print an 
electronic record, the electronic record is not enforceable against the recipient.” 
Section 8(c) seems to apply to all electronic records, not just those electronic 
records that substitute for a legally required written disclosure or written record. 
Though some have questioned this aspect o f section 8(c), we think it is reasonable. 
We see no harm in ensuring that legally enforceable records be reasonably 
“capable of retention.” The scope of section 8(c) may be clarified by R eporter’s 
comments issued in the future.

C O N C L U SIO N

The member companies of ELA are leaders in the commercial use o f 
innovative new technologies. ELA strongly supports the central provisions o f  
UETA, which provide in section 7 for legal recognition and enforcement o f  
electronic records, electronic signatures, and electronic contracts. .Already the law 
in California, UETA embodies a mainstream approach to electronic commerce. It 
should be speedily enacted throughout the Nation.

Thank you for promulgating this much-needed set o f uniform state laws 
to facilitate e commerce.

Sincerely,

M ichael Fleming
President

3
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American Council of Life Insurance

Carroll A. Camptmll, Jr. 
P residen t A C N af Executive Officer

November 24 ,1999

M r. John. L . M cC laugherty
President ,
Na tiona l Conference o f Commissi oners on U n ifo rm  State Laws 
211 East Ontario Street, Suite 1300 
Chicago, Illin o is 60611

strong support fo r the U n ifo rm  E lectron ic Transactions A c t ("U ETA "), as adopted by the National 
Conference o f Commissioners on U n ifo rm  Stale Laws ("NCCUSL").

companies. A C L I s ta ff had Observer status during the UETA D ra fting Committee deliberations, and we 
appreciate the ab ility to partic ipate in NCCUSL's drafting process. Our member companies view 
authentication leg is la tion as v ita l to the continued grow th o f electronic commerce, and 1 commend 
NCCUSL for accepting the challenge o f dra fting a model act that w ill help a ll businesses and consumers 
b y prov id ing legal certainty to electronic signatures and electronic records.

Thank you again fo r the excellent w o rk you r organization has provided. A C L I w i l l be active ly supporting 
enactment o f U E T A  in the states th is upcom ing legislative season. Please le t me know i f  there is sny 
specific assistance A C L I can provide as U E TA is introduced in the various states.

Re: Ih e  U n ifo rm  Electron ic Transactions A c t, /

Dear M r. McC laugherty:
r ••

I  am w ritin g on beha lf o f the American Council o f L ife  Insurance ("A C L I" ) to express our organization's

A C L I is a national trade association comprised o f almost 500 member legal reserve life  insurance

Our member companies believe that U E TA is a we ll written, balanced law thar w il l fac ilita te electronic 
commerce wh ile preserving substantive state law . UETA is technology and indus tiy neutral, taking into 
account the dynam ic nature o f the In te rn e t We believe UETA 's recognition o f electron ic records is 
particu la rly critica l to providers o f financia l services, including life  insurers.

Sincerely,

Lw xuu n. v^ampueu, Jr.

1001 PENNSYLVANIA At/ENUE, N.W. 
WASHINGTON. D.C. 2000A-2S£H 

232/03AJnnq • FACSIMILE 202/a3<V331fl
TDTRL P.03



F IS C A L  N O T E

STATE OF ALASKA Fiscal Note Number: ___________________
2004 LEGISLATIVE SESSION Bill Version: HB285-DNR-REC-01 -20-04

() Publish Date: ___________________

Revision Date/Time (Note if correction):_______________________ Dept. Affected;__________ Natural Resources
Title Electronic Transactions & Signatures____________RDU Resource Development_______
 ___________________________________________________ Component Recorder's Office/UCC________
Sponsor Representative McGuire______________________  ___________________________
Requester (H) JUD____________________________________ Component No. 802

Expenditures/Revenues____________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES__________

CHANGE IN REVENUES ( ) |

FUND SOURCE____________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Check this box (X) if funding for this bill is Included in the Governor’s FY 2005 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

0
0
0

ANALYSIS: (Attach a separate page if necessary)

There is no fiscal impact anticipated with implementation of this legislation.

Prepared by: 
Division

Approved by: 
Agency

Vicky Backus, State Recorder Phone 269-8882
Support Services - Recorder's Office Date/Time 1/20/04

Thomas Irwin. Commissioner Date 1/20/04
Natural Resources

(Revised .'V2003 OMB) Page 1 o f 1__





carolyn V. Brown, M.D., MPH 
PO Box 240289 

1640 S eco n d  S tree t 
Douglas, Alaska 

99824-0289
obstetrics-gyneco logy  
preventive m edicine 
w om en’s  health

907-364-2726 
fax 907-364-2727 

cvbrow n@ ptialaska.net
MEMORANDUM

DATE: February  11, 2004

TO: H ouse  Judiciary  Com m ittee

FROM: carolyn  V. Brown

SUBJECT: Hearing -  H ouse Bill 292

Having read through HB 292 and considered its contents for legislation 
that might address the issues of women’s  reproductive health, pregnancy, 
abortion, and contraception, I have attached questions and comments for your 
consideration a s  you deliberate these concerns for women.

P lease  let me know if I can answer questions or provide additional 
information or evidence-based support for your discussions. There is ample 
evidence-based medicine information to support our discussion with you all.

Thank you for these  considerations.

• The bill speaks of pregnant women, abortion, contraception, full term 
pregnancy, and informed consent. What is the bill actually addressing? 
P lease  clarify for the public in Alaska.

• The bill appears to be discriminatory in that the informed consent 
m andated for women who elect abortions is not also m andated for all 
pregnant women. It has been my professional experience a s  an 
obs'etrician-gynecologist of some 40 years in practice that there are 
wor. 3n who anticipate carrying a pregnancy to term and elect a different

House Bill 292 
Questions and Considerations

mailto:cvbrown@ptialaska.net


plan when they understand the risks/benefits of that decision. There are 
women who anticipate an abortion but elect a different plan when they 
understand the risks/benefits. Please be clear on equality for all pregnant 
women or change the language of the legislation. Women deserve this. 

The state indicates an interest in protecting the life and health of pregnant 
women. Does health include both physical and mental health in Alaska? 
P lease clarify.
In a s  much a s  the information about obstetrics is extremely dynamic (not 
static), a  one-time web site will not suffice or be accurate. How will the 
intervals of update be established? Who will pay for this? Who will the 
ongoing experts be to provide protection of the public’s health?
Any language that proposes intormation must include the risks/benefits 
and potential consequencies of full term pregnancy. How will this be 
assured? We know that full term pregnancy carries a far greater risk to 
death and morbidity to women than does an abortion. If you need more 
information on this, please let me know.

P lease  clarify for Alaskans just what is “judicial economy and resources”. 

P lease clarify for Alaskans just what has been the “costly and undue 
litigation". Where has the money gone? Data is invaluable in decision -  
making.
If information is to be provided, virtually ever practice, site, agency, 
service, clinic, individual, and facility would be required to be listed on the 
web site. Who will keep up with this "dynamic” (and it will be dynamic) so 
that Alaskan women have the information intended in the legislation?
If all agencies, services, clinics, and facilities that provide contraceptive 
options (and how did that get here?), that would - of course include all 
pharmacies and outlets where condoms and spermacides are provided.
Is the web site prepared to deal with this in a responsible way for 
appropriate patient care? Who will do this work? Who will pay for this?
It would seem  appropriate and prudent to use correct terminology when 
dealing with health and medical issues. Philosophical and personal



definitions have no place in legislation. There are enormous differences 
among definitions for embryo, blastocyst, propositus, fetus, and child. Use 
of correct terminology in the development of parlance is appropriate for 
Alaska legislation.
Would suggest that the language of the “sperm donor” for the pregnancy 
be changed to “the male involved with the pregnancy” or “sperm donor”. 
P lease  call it what it is. We do “anonymize" the woman involved with 
"pregnant women (female)”, don’t we?

How long will if take to view this information on the internet? There is a 
limit to just how much the average person can take in addresses, names, 
pictures, disclaimers, printed forms, and a detailed presentation of 
risks/benefits in the midst of a pregnancy that may be wanted or 
unwanted. P lease -  come, let us be fair...
At what reading level will this information be? Who will provide the 
oversight? At what cost to the state of Alaska?
Would this law mandate that all physicians’ offices where pregnancy 
termination is done must be registered? What are the criteria? What are 
the medical and surgical m andates? Who will oversee this?

What is the reason for the 30 day waiting period? It is clear that there are 
more risks a s  pregnancy continues -  both for abortion and for pregnancy 
to term. What is the reason for this m andate? This m akes no practical 
se n se  to physicians who provide care for women.
Who will pay for this paper work, forms to be printed, record keeping, 
transmission and update of the web site?
All pregnant women need informed consent -  whether they elect abortion 
or cany  a  pregnancy to term. To do otherwise is to discriminate. Women 
must have informed, accurate, scientific and appropriate information.



G regg  D. Renkes 
Atto rn ey  G eneral  o f  Alaska

February 11, 2004

The H ono rab le Le s il M cG u ire  
C ha ir, House Ju d ic ia ry C om m itte e 
A la ska Leg is la tu re 
State C ap ito l - R oom  118 
Juneau, A K  99801 -1182

The H ono rab le T om  Ande rson 
V ic e -C h a ir , H ouse Ju d ic ia ry C omm itte e 
A la ska State Leg is la tu re 
State C ap ito l - R oom  432 
Juneau, A K  99801 -1182

Re: Lega l A n a ly s is o f CS H B 292 (H E S )

Dear Represen ta tives M cG u ire  and Ande rson :

CS H B 292 (H E S ) proposes to estab lish p a rt ic u la r in fo rm a tio n , to be prepared by 
the Depa rtm en t o f H ea lth and Socia l Serv ices (D H SS ), to be p ro v id e d to a pa tien t tha t is 
seeking an abo rtio n . The b i l l fu r th e r proposes tha t a phys ic ia n w h o fa ils to ob ta in the 
“ in fo rm e d consen t”  o f  a pa tie n t p r io r to p ro v id in g  abo rtio n serv ices is lia b le fo r bo th 
com pensa to ry and p u n it iv e  damages. F in a lly , the b il l seeks to estab lish a 24 -h ou r 
w a it in g  pe riod from  the tim e the pa tie n t is p rov ided the in fo rm a tio n  to the tim e tha t a 
pa tie n t m ay rece ive the abo rtion .

T h is is w e ll in te n tio ned and necessary le g is la tio n tha t a ttem p ts to address the 
S ta te ’ s com p e llin g  in te res t in ensu ring tha t no abo rtio n is pe rfo rm ed in o u r state w ith o u t 
in fo rm e d consent. H ow eve r, as proposed , th is b i l l w i l l l ik e ly  no t s u rv iv e a con s titu tio n a l 
cha llenge unde r the p r iv a c y p ro v is io n o f the A la ska C on s titu tio n , A r t. I, Sec. 22 and the 
equal p ro te c tio n p ro v is io n o f the A la ska C ons titu tio n , A r t. 1, Sec. 1.

W c p ro v id e the fo llo w in g  backg round and suggested changes in an e f fo r t to assist 
y o u r com m itte e in p repa rin g a b il l tha t w i l l su rv ive co n s titu tio n a l cha llenge . A la s k a ’ s 
cou rts have con s is te n tly found ou r con s titu tio n p ro v ides g rea te r p ro te c tio n s than the

123 4th S tree t9 Suite 450 • D imond Courthouse • RO. Box 110300 • Juneau, AK 99811-0300 
(907) 465-2133 • Fax • (907) 465-2075 • Gregg_Renkes@ law.state.ak.us
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fede ra l co n s titu tio n o r those o f m any o the r states. See e.g., Valley Hospital Association, 
Inc. v. Mat-Su Coalition fo r  Choice, 948 P.2d 963 (A la s k a 1997), State v. Planned 
Parenthood , 28 P.3d 904 (A la s ka 2001 ), State v. Planned Parenthood , 35 P.3d 30 
(A la ska 2001 ). T h is is c r it ic a l to unde rs tand ing how ou r cou rts w o u ld  address leg is la tio n 
tha t w o u ld p u rp o rt to re s tr ic t abo rtio n righ ts . In Valley Hospital Association v. Mat-Su 
Coalition, infra, the A la s ka Supreme C ou rt e x p lic it ly  re jec ted the lessen ing o f  p ro tec tions 
o f the r ig h t to an abo rtio n th a t w ere a rticu la te d in the p lu ra l ity  o p in io n in Planned 
Parenthood v. Casey, 505 U .S . 833 (1992 ). Instead , the A la ska Suprem e C ou rt 
estab lished a test s im ila r to tha t expressed in Roe v. Wade, 410 U .S . 113 (1973 ), 
a f f irm in g  the r ig h t to an abo rtio n as a fundam en ta l r ig h t tha t can be le g a lly cons tra ined 
o n ly when the cons tra in ts are ju s t iu e d  b y a com pe llin g state in te res t and no less 
re s tr ic tiv e means cou ld advance th is in terest. The cha llenge faced by the proposed 
le g is la tio n is tha t the ap p lic a tio n o f th is test to spec ifie d in fo rm a tio n  requ irem en ts , a 24- 
hou r w a it in g  pe rio d , and the phys ic ia n l ia b i l i t y  p ro v is io n co u ld re su lt in a de te rm ina tio n 
tha t one o r m ore o f these p ro v is io n s are un cons titu tio na l i f  th ey em p lo y e xce ss iv r means 
to accom p lish the ends o f assu ring that a pa tien t is in fo rm e d and has g iven her ccnsen t 
be fo re re ce iv in g an abo rtio n . A n y  eva lua tio n o f w he th e r the least re s tr ic t iv e means are 
be ing em p lo yed is necessa rily sub je c tive . W ha t we p ro v id e is ou r best guess at how  the 
co u rt m ig h t read the p ro v is io n s in c lu ded in the proposed b il l . In o u r v iew , the b il l as 
p resen tly w r it te n  raises the fo llo w in g  po ten tia l lega l p rob lem s :

S e c tio n 1 (L e g is la tiv e  F in d in g s ): T he Senate sponsors o f the b il l d ra fted 
le g is la tiv e fin d in g s to he lp estab lish the status o f “ com p e llin g  in te re s t”  in le g is la tin g in 
th is area. The House subs titu te o f the b il l re fin e d those fin d in g s . A lth o u g h , the fin d in g s 
do no t have any lega l e ffe c t, they do ou tlin e the purpose o ' the le g is la tio n . The one 
p rob lem  w ith  th is section is found on page 2, lines 9 and 10. The fin d in g s m en tio n the 
a v a ila b i li ty  o f  im m u n ity  fo r phys ic ians w ho use the in fo rm a tio n  on the In te rne t site 
ou tlin e d in Section 2 o f the b il l . H ow eve r, there is no co rre spond in g im m u n ity  language 
in the b il l . I f  the re is a desire to p ro v id e fo r im m u n ity , then tha t shou ld be c le a r ly set 
fo rth in the body o f the b il l .

S e c tio n 2 (The con ten ts o f the pam ph le t) : Section 2 o f the b il l p ro v ide s the 
substances o f w ha t shou ld be in c luded in the pam ph le t deve loped by DFISS. The 
fo llo w in g  are lega l issues tha t w c be lie ve w o u ld  be ra ised in a cha llenge to the b il l .

Page 2. lin e 31 and pane 3. lines 1-4 (e l ig ib i l i t y  fo r p u b lic b e n e fits ) : U n de r Karlin 
v. Faust, 975 F. Supp. 1177 (W .D .W is c . 1997) ( a f f d  188 F.3d . 446 (7 lh C ir . 1999)), 
rehearing and rehea ring cn banc den ied , 198 F.3d 620 (7 th C ir . 1999), the cou rt he ld that 
it was not co n s titu tio n a l to requ ire th is type o f in fo rm a tio n  to be p ro v id e d to w om en who 
were p regnan t as a re su lt o f  rape o r incest, s ince such in fo rm a tio n  w o u ld  lik e ly  cause
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psycho log ica l harm and serve no m ed ica l purpose. T he re fo re a t a m in im um , changes 
shou ld be made fo r those circum stances where the p regnancy is the re su lt o f rape o r 
incest, where a w om an is ca rry in g a c h ild  w ith  a le tha l anom a ly , o r w here the in fo rm a tio n  
w o u ld serve no le g itim a te purpose.

Page 3, lines 7 -9 (c h ild  su p p o rt) : A lth c ,.gh the p o lic y  o f the State o f  A la ska m ay 
be tha t fa the rs are lia b le fo r c h ild  support, there are lega l issues w ith  respect to the 
es tab lishm en t o f p a te rn ity and suppo rt orders in c iv i l actions . T h is sta tem en t m ay lead a 
wom an to be lie ve tha t she w i l l indeed get c h ild  suppo rt and it is no t a lw ays tha t easy. 
Thus , we recomm end tha t the re fe rence to ch ild  suppo rt b y fa the rs be changed to more 
fu l ly  describe the processes ava ilab le fo r es tab lish ing p a te rn ity and l ia b i l i t y  fo r c h ild  
support.

Page 3. lin e s 11-21 (pho tos o f unbo rn ch ild re n in tw o -w e e k ges ta tiona l 
in c rem en ts ): A lth o u g h  ta ilo re d to be unbiased and accura te , the g ra ph ic na tu re o f such 
photos m ay be fo und burdensom e o r used to create an undue in te rfe re nce in a w om a n ’ s 
r ig h t to m ake a rep ro du c tive cho ice . A s a rticu la ted in the pam ph le t, the re w o u ld  be at 
least 18 pho tos o f “ unbo rn ch ild re n ”  in tw o -w e e k ges ta tiona l inc rem en ts , a lo ng w ith  
o the r in fo rm a tio n , such as v ia b il i ty . The photos w o u ld com p rise a la rge p o rtio n , i f  no t 
m ost o f the pam ph le t its e lf. A n y  lega l cha llenge b ro ugh t w o u ld  argue tha t the p ic tu res 
were no t in tended to p ro v id e in fo rm a tio n bu t to shock and bu rden a w om a n ’ s 
rep ro duc tive cho ice . T h is argum en t w o u ld m ost lik e ly  state tha t these p ic tu re s w ere not 
in p ro p o rtio n to the rem a inde r o f the pam ph le t. Based upon the recen t dec is ions b y the 
A la ska Suprem e C ou rt, th is a rgum en t w o u ld be d if f ic u l t to ove rcom e and the re fo re we 
recomm end tha t some a tten tion be g iven to the make up o f the pam ph le t as a w ho le and 
the p ro p o rtio n o f the pam ph le t tha t inc ludes p ic tu res .

Page 3, lines 22-31 and page 4, lines 1-9 ( in fo rm a tio n  re g a rd in g risks and bene fits 
o f abo rtio n , c a rry in g to te rm  and con tra cep tive s ): D esp ite re q u ir in g  the subm iss ion o f 
in fo rm a tio n  in an ob je c tiv e , unbiased w ay , these three p ro v is io n s m ig h t be found to be 
u n co n s titu t io n a lly vague. S p e c ific a lly , b y us ing bo th the pam ph le t fo r the pu ip o sc o f 
p ro v id in g  in fo rm a tio n  tha t w o u ld  be cons ide red ii. fo rm e d consen t, there is a lso an 
express p ro v is io n  in the b il l tha t is en tit le d in fo rm e d consen t. H ow e ve r, the tw o 
p ro v is io n s do no t requ ire the same in fo rm a tio n . The e fo re , a lega l cha lle nge w o u ld  be 
that a phys ic ia n w ho was try in g  to com p ly w ith  me lega l re qu irem en t co u ld no t be sure 
w he the r they we re in com p lia n ce o r w ere v io la t in g  the law . A  s im ila r p rob lem  arises 
w ith  respect to the l ia b i l i t y  p ro v is io n . S ince there is d if fe re n t in fo rm a tio n  be ing 
im pa rted , a phys ic ia n w ou ld no t k n ow  when th e y w ou ld be lia b le unde r the b il l .



Hon. Lesil McGuire, Chair
Hon. T o m  Anderson, Vice-Chair
H o u s e  Judiciary C o m m i t t e e

February 11, 2 00 4
Page 4

S ince some o f  the spe c ific in fo rm a tio n requ irem en ts w i l l l ik e ly  be found 
un co n s titu tio n a l in th e ir a pp lic a tio n to ce rta in c ircum stances , the c le a r app lic a tio n o f the 
law  is g o in g to be com p rom ised . Even w ith  the se ve ra b ility p ro v is io n in c lu d ed in th is 
b il l , a phys ic ia n w i l l face po ten tia l c iv i l lia b i l i ty  fo r guess ing in c o r re c t ly abou t w h ich 
in fo rm a tio n  is requ ired o r w he the r some in fo rm a tio n  can be om itte d because it serves no 
m ed ica l purpose . G ene ra lly , phys ic ians are requ ired , bo th b y sound m ed ica l p rac tice and 
b y th e ir m a lp ra c tice insu rance p ro v ide rs , to assure tha t in fo rm e d consen t is ob ta ined from  
th e ir pa tien ts . T he y are also requ ired to ob ta in in fo rm ed consent unde r AS 09 .55 .556 .
T o the ex te n t tha t there is reasonable con fus ion abou t the sp e c ific in fo rm a tio n 
requ irem en ts , the c iv i l l ia b i l i t y  p ro v is io n is lik e ly  to have a c h il l in g  e ffe c t on the 
a v a ila b i l i ty  o f abo rtions .

S e c tion s 3 and 4 (R equ ire in fo rm ed consen t fro m  abo rtio n and p ro v id e fo r c iv i l 
l ia b i l i t y  fo r the fa ilu re to ob ta in in fo rm e d consent): It shou ld be no ted tha t the cou rt in 
Valley Hospital Association v. Mat-Su Coalition e x p lic it ly  fo und A S  18 .16 .010 (b ) to be 
un co n s titu tio n a l to the ex ten t i t app lies to qua s i-p u b lic in s titu tio n s . In add itio n , the 
parenta l consen t p ro v is io n and ju d ic ia l bypass p ro v is io n were found to be 
un co ns titu tio na l by the supe rio r cou rt in Ancho rage . See Planned Parenthood o f  Alaska 
v. State, 3A N -9 7 -6 0 1 4 C l (dec is io n on remand from  35 P.3d 30 (A la s ka 2001 )). To the 
ex ten t tha t the above issues are co rrec ted , and the changes to Section 2 o f the b i l l are 
addressed, the am endm en t proposed in Section 3 is no t p rob lem a tic .

S ection 4 has tw o p rob lem s. F irs t, th is is the sec tion tha t pu rpo rts to p ro v ide 
im m u n ity from  c iv i l l ia b i l i t y ; howeve r, in the com m itte e subs titu te there is no m en tion o f 
im m u n ity . Second, th is section appears to im pose a 2 4 -h o u r w a it in g  pe riod . T h is 
requ irem en t cou ld be cha llenged on equal p ro tec tio n grounds . S p e c if ic a lly , the argum ent 
w o u ld  be tha t the equa l p ro te c tio n righ ts o f wom en are v io la te d because o n ly  abo rtion 
requ ires a sp e c ific leve l o f in fo rm ed consen t no t any o the r p rocedure . A lth o u g h there is a 
genera l in fo rm e d consen t p ro v is io n unde r T it le  9, there is no o the r in fo rm e d consent 
p ro v is io n in state law  tha t deals w ith  o the r sp e c ific types o f m ed ica l procedures. In 
add itio n , since abo rtio n is a m ed ica l p rocedure o n ly sough t b y w om en , the a rgum en t 
w ou ld be tha t in so le g is la tin g , we w ou ld be v io la t in g  w om en 's equa l p ro te c tio n righ ts .
In add it io n , unde r th is sec tion there w ou ld be a requ ired 24 -h ou r w a it in g  pe riod .
T he re fo re , abo rtio n w o u ld  be the o n ly  m ed ica l p rocedu re tha t had a 24 -h o u r w a it in g  
requ irem en t. T o su rv iv e an equa l p ro tec tio n cha llenge the state w o u ld  have to show tha t 
the 24 -h o u r w a it in g  pe rio d was ju s t i f ie d  b y a com pe llin g state in te res t and no less 
re s tr ic t iv e means cou ld advance tha t interest.

In add itio n , there co u ld be p rob lem s w ith  th is w a it in g  pe rio d because o f the 
ru ra l na tu re o f A laska . M a n y w om en w ho w o u ld seek an abo rtio n w i l l have to trave l
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from  ru ra l com m un itie s at grea t expense. D epend ing upon how it is im p lem en ted a 24- 
hou r w a it in g  requ irem en t co u ld resu lt in tim e and expense to these w om en and m ay resu lt 
in de lays. U nde r these circum stances a 2 4 -h o u r de la y m ay no t m ee t the requ irem en t o f 
be ing the least re s tr ic t iv e means to accom p lish the purpose o f assu ring a wom an is 
in fo rm e d and has consen ted to an abo rtion .

S e c tio n 5 (In fo rm e d consen t requ irem en ts ): The re are fo u r p rob lem s w ith  th is 
section . The f ir s t re la tes to the requ irem en t from  w h ic h in fo rm e d consent is requ ired . A s 
no ted p re v io u s ly , pa ren ta l consen t and ju d ic ia l bypass p ro v is io n s have been found 
un co n s titu tio n a l b y the supe rio r co u rt as re cen tly as A ug u s t o f 2003 , a lth o ugh we are 
a rgu in g fo r appea l to ove rtu rn th is ru lin g . The re are also express p ro h ib it io n s unde r T it le  
13 s ta tin g tha t a gua rd ian docs no t have the a u th o r ity to consen t to an abo rtio n fo r a ward . 
T he re fo re , these sections are e ith e r un cons titu tio na l o r do no t accu ra te ly state the law .

T he second p ro b lem  is the 24 -h ou r w a it in g  pe rio d , w h ic h was discussed above.
The same concerns and lega l issues arise w ith  the ex is tence o f the 24 -h o u r w a it in g  pe riod 
in th is section as do in Section 4. H ow eve r, there is one change to th is section tha t was 
no t stated in the p re v iou s section . S p e c ific a lly , th is section a llo w s fo r the d is tr ib u tio n o f 
the in fo rm a tio n  requ ired unde r th is section o r on the In te rne t to be done by m a il, 
te lephone o r b y fa cs im ile . The a v a ila b i l i ty  o f these op tio n s w o u ld  p ro v id e a defense to 
the lega l a rgum en ts tha t w o u ld be ra ised w ith  respect to the 24 -h o u r w a it in g  pe riod . 
H ow eve r, it is no t c le a r w he th e r these op tio ns w o u ld sa tis fy the cou rt w ith  respect to the 
equa l p ro te c tio n cha llenges ra ised. In add itio n , these op tio ns shou id be c le a r ly stated so 
as to a p p ly to any 24 -h o u r w a it in g  requ irem en t in the b il l .

T he th ird  p rob lem  w ith  th is section is the p ro v is io n tha t au tho rizes tha t these 
p ro tec tio ns are no t requ ire d in a m ed ica l em ergency. The d e fin it io n  o f m ed ica l 
em ergency w i l l be cha llenged as be ing vague. Fo r exam p le , it docs no t address the 
a b il i ty  to dispense w ith  the fo rm a lit ie s in o rde r to a vo id a m ed ica l em ergency . In fa c t, i f  
the d e fin it io n  is no t met, one m ust w a it fo r a m ed ica l em ergency to m an ife s t be fo re 
o b ta in in g an abo rtio n , the reby p u tt in g the m o th e r’ s li fe  in je o p a rd y . T h is w il l be 
cha llenged , and it is d if f ic u l t to p red ic t the success o f  such a cha llenge ; how eve r, it 
shou ld be no ted tha t a lm os t id en tica l language was fo und un co n s titu tio n a l by the supe rio r 
cou rt in the paren ta l consen t and ju d ic ia l bypass b il l li t ig a t io n  cu rre n tly be ing appealed 
by the state.

T he f in a l p ro b lem  is the same as stated w ith  respect to Section 2 o f the b il l and the 
vagueness on w ha t a c tu a lly cons titu tes in fo rm e d consen t so tha t a phys ic ia n w o u ld 
c le a r ly k n o w  w ha t in fo rm a tio n  was requ ired to be d ispensed to meet the requ irem en ts o f 
the b il l . S ince th is section pu rpo rts to requ ire d if fe re n t in fo rm a tio n than tha t ou tlin e d in
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the pam ph le t, there are vagueness argum ents tha t cou ld be ra ised and w h ich need to be 
addressed.

In  summ ary , it is m ost lik e ly  tha t i f  th is b i l l passes, a lega l cha llenge w i l l be 
b rough t. In lig h t o f the fo re go in g ana lys is , you see there rem a in a num be r o f lega l 
p rob lem s w ith  the b il l tha t need to be addressed in o rde r to de fend any law su it th a t w ou ld 
be file d . W e stand ready to assist you in d ra ft in g  an in fo rm e d consen t b il l tha t w i l l 
accom p lish the c r i t ic a l ly  im po rta n t ob je c tives pursued b y the sponsors o f th is le g is la tio n 
w h ile  at the same tim e hav in g the best poss ib le chance o f s u rv iv in g  ju d ic ia l sc ru tin y .

S ince re ly ,

G regg D . Renkes 
A tto rn e y Genera l
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IN  THE LEG IS LATURE OF THE STATE OF A LA S K A  

TW EN TY -TH IR D  LEG IS LATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES DAIILSTROM, Lynn, Coghill, Wilson, Seaton, Gatto

A  B IL L  

FOR AN A C T  E N T IT L E D  

"A n  A c t re la tin g to in fo rm a tio n  and services ava ilab le to pregnan t wom en and o the r 

persons; and ensu rin g in fo rm ed consent be fo re an abo rtio n may be pe rfo rm ed , except in 

cases o f m ed ica l em ergency ."

B E IT  E N A C TE D  B Y  T H E  LE G IS L A T U R E  O F T H E  S TA TE  OF A L A S K A :

* Section 1. The uncod ified law o f the State o f A laska is amended by adding a new section 

to read:

L E G IS LA T IV E  F IND INGS . The legislature finds that

(1 ) duties o f the state include regula ting medical practice and fostering the 

development o f standards o f professional conduct;

(2) the state is interested in protecting the life  and health o f pregnant women;

(?) women have a righ t to know the medical risks associated w ith their

reproductive options.

* Sec. 2. AS 18.05 is amended by adding a new section to read:

Sec. 18.05.032. In fo rm a tio n re la t in g to pregnancy and pregnancy
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a lte rna tives , (a) The department shall/\p roduce, in prin tab le fo rm , standard 

in fo rm a tion that

(1) contains geographically indexed material designed to in fo rm  a 

person o f pub lic and private agencies and services that are ava ilable to assist a 

pregnant woman w ith the woman's reproductive choices; the department shoulc 

include in fo rm ation about at least the fo llo w in g types o f agencies and services:

(A ) agencies, services, clin ics , and fac ilities designed to assist a 

woman through pregnancy, in c lu d in g adoption agencies and counseling 

services;

(B ) agencies, services, clin ics, and fac ilitie s tha t provide 

abortion options and counseling and post-abortion counseling and services; and

(C) agencies, services, clin ics, and fac ilities designed to assist 

w ith or provide contraceptive options and counseling to help preven t future 

unwanted pregnancies;

(2) includes a comprehensive regional directory o f the agencies and 

c lin ics iden tified by the department under (1) o f this subsection, a descrip tion o f the 

sendees they offe r, and the manner in wh ich the agencies and c lin ic s may be 

contacted, inc lud ing telephone numbers;

(3) provides in fo rm a tion concern ing the circumstantia l c rite r ia fo r the 

ava ila b ility o f medical assistance benefits fo r prenatal care, ch ildb irth , and neonatal 

care, the circumstantia l criteria fo r the ava ila b ility o f medical assistance benefits for 

abortion services, and the circum stantia l crite ria fo r the ava ilab ility o f medical 

assistance benefits fo r contraception;

(4) states that in fo rm ed and voluntary consent is required under 

AS 18.16.060 fo r an abortion;

(5) states that the father o f a ch ild is liable to assist in the support o f 

the ch ild even in instances where the father has offered to pay fo r an abortion, and that 

the law perm its adoptive parents to pay costs o f prenatal care, ch ildb irth , and neonatal 

care;

(6) describes the feta l development o f a typ ical unborn ch ild at two- 

week gestational increments from  fe rtiliza tio n to fu ll-te rm , inc lud ing photographs
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depicting the anatomical characteristics o f a typical unborn ch ild at two-week 

gestational increments, and relevant in fo rm ation about the po ss ib ility o f an unborn 

ch ild 's surv iva l at the various gestational ages; the fetal dimensions in the photographs 

must be accurately represented and shall be realistic and appropriate fo r the woman’s 

state o f pregnancy; the in fo rm a tion must be objective, nonjudgmenta l in fo rm a tion that 

is reviewed and approved fo r medical accuracy and appropriateness by recognized 

obstetrics and gynecological specialists designated by the department and designed to 

convey on ly accurate sc ien tific in fo rm a tion about unbom ch ild ren at various 

gestational ages;

(7) contains objective, unbiased in fo rm a tion that is reviewed and 

approved fo r medical accuracy and appropriateness by recognized obstetrics and 

gynecolog ica l specialists designated by the department and that describes the methods 

o f abortion procedures and treatments commonly employed and the medical risks and 

possible complications common ly associated w ith each procedure and treatment, as 

w e ll as the possible psycholog ica l effects that have been associated w ith having an 

abortion;

(8) contains objective, unbiased in fo rm a tion that is reviewed and 

approved fo r medical accuracy and appropriateness by recognized obstetrics and 

gynecolog ica l specialists designated by the department and describ ing the possible 

medical risks and complications commonly associated w ith pregnancy and ch ildb irth , 

as w e ll as the possible psycholog ica l effects that have been associated w ith carrying a 

ch ild to term.

(b) The in fo rm ation required under (a) o f this section must be w ritten in easily 

comprehensible language and must be displayed in a typeface that is large enough to 

be clearly legible.

(c) In this section,

(1) "fe rtiliza tio n " means the fusion o f a human spermatozoon w ith a

human ovum;

(2) "gestational age" means the age o f the unbom ch ild as calculated 

from the firs t day o f the last menstrual period o f a pregnant woman;

(3) "in fo rm ed consent" is consent that wou ld be considered voluntary
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and in form ed imder AS 18.16.060(b);

(4) "unbom ch ild " means the o ffsp ring o f a human being in utero at 

various stages o f b io log ica l development.

* Sec. 3. AS 18.16.010(a) is amended to read:

(a) A n abortion may not be performed in th is state unless

(1) the abortion is performed by a physic ian o r surgeon licensed by the 

State Medical Board under AS 08.64.200;

(2) the abortion is performed in a hospita l or other fa c ility approved fo r 

the purpose by the Department o f Health and Social Services or a hospital operated by 

the federal government o r an agency o f the federal government;

(3) before an abortion is know ing ly performed or induced on an 

unmarried, unemancipated woman under 17 years o f age, consent has been given as 

required under AS 18.16.020 or a court has authorized the m ino r to consent to the 

abortion under AS 18.16.030 and the m inor consents; fo r purposes o f enfo rc ing this 

paragraph, there is a rebuttable presumption that a woman who is unmarried and under 

17 years o f age is unemancipated; [AN D ]

(4) the woman is dom iciled or phys ica lly present in the state fo r 30 

days before the abortion ; and

(5) the app licab le requ irem en ts o f AS 18.16.060 have been

satisfied .

* Sec. 4. AS 18.16 is amended by adding a new section to read:

Sec. 18.16.060. In fo rm e d consent requ irem en ts , (a) Except in the case o f a 

medical emergency, a person may not know ing ly perfo rm or induce an abortion 

w ithou t the vo lun ta ry and informed consent o f

(1) a woman on whom an abortion is to be performed or induced;

(2) the parent, guardian, or custodian o f a pregnant, unemancipated 

m inor i f  required under AS 18.16.020;

(3) a pregnant, unemancipated m ino r i f  authorized by a court under 

AS 18.60.030; or

(4) the parent or guardian o f a pregnant woman lega lly detennined to 

be mentally incompetent.
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(b ) Consent to an abortion is vo lun ta ry and informed when a ll o f the fo llow in g 

are true:

(1) at least 24 hours before the abortion procedure, the phys ic ian who 

is to perfo rm the abortion, a member o f the physician's s ta ff who is a licensed health 

care prov ide r, or the referring physic ian has ve rba lly in formed the wom an or another 

person whose consent is required o f the

(A ) name o f the phys ic ian who w il l perform the procedure;

(B ) gestational estim ation o f the pregnancy at the tim e the 

abortion is to be performed;

(C ) nature and risks o f undergoing o r no t undergoing the 

proposed procedure that a reasonable patient wou ld consider materia l to 

m aking a voluntary and in fo rm ed decision o f whether to undergo the 

procedure; and

(D ) ava ilab ility o f the in fo rm ation required to be produced 

under AS 18.05.032; the requirement o f this subparagraph may also be 

satisfied by a member o f the physician's s ta ff who is a licensed health care 

p rov ide r perform ing the required activ ities i f  the licensed person offers the 

person an opportunity to consult a physician: and

(2) before the abortion, the woman or another person whose consent is 

required certifies in w riting that the in fo rm a tion required to be given under (1) o f this 

subsection has been provided.

(c) The information required in (b )(1 )(A ) - (C ) o f th is section shall be 

prov ided ind iv idua lly and in a priva te setting to protect p rivacy, m a in ta in the 

con fid en tia lity o f the decision, ensure that the in fo rm ation focuses on the ind iv idua l 

circumstances, and ensure an adequate oppo rtun ity to ask questions. P rov is ion o f the 

in fo rm a tio n telephonically or by electron ic m a il or regular m a il at least 24 hours 

before the person's appointment satisfies the requirements o f th is subsection as long as 

the person whose consent is required under (a) o f th is section has an oppo rtun ity to ask 

questions after receiving the in formation .

(d ) In th is section, "medical emergency" means a cond ition that, on the basis 

o f a physic ian 's good fa ith c lin ica l judgm ent, so complicates the medical cond ition o f

-5-
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a pregnant, woman that

(1) the immediate term ination o f the woman's pregnancy is necessary 

to avert the woman's death; or

(2) a delay in prov id ing an abortion w il l create serious risk o f 

substantial and irreversible im pairment o f a major bod ily func tion o f the woman.

* Sec. 5. AS 18.50.245(e) is amended to read:

(e) The state registrar shall adopt regulations to im p lem en t th is section. The

regulations that establish the in fo rm ation that w il l be required in a report o f an induced 

term ination o f pregnancy

i l l must require in fo rm ation substantially s im ila r to the information 

required under the United States Standard Report o f Induced Term ination o f 

Pregnancy, as published by the National Center fo r Health Statistics, Centers fo r 

Disease Control and Prevention, Un ited States Department o f Health and Human 

Services, in A p r il 1998, as part o f DHHS Publication No. (PHS) 98-1117^

(2) m ust re qu ire , i f  know n , w he the r the un id e n tifie d pa tien t 

requested and received a w r it te n  copy o f the in fo rm a tio n  requ ire d to be 

p roduced unde r AS 18.05.032; and

(3) may no t in c lu d e prov is ions th a t w o u ld v io la te a woman's 

p riv a c y by re q u ir in g the wom an 's name o r any id e n t ify in g  in fo rm a tio n i.. the 

re p o r t .

* Sec. 6. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

S E V E R A B IL n Y. Under AS 01.10.030, the provisions o f th is A c t are severable.
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You asked for information concerning abortion laws. Specifically, you asked for a summary of 
abortion laws in the United States and a summary of the current abortion laws in Alaska. You 
also asked that we include any noteworthy court cases in our summaries.

A b o r t io n  L aw s in t h e U n it e d S t a t e s

In response to your request, we attach two resources from the website of the Henry J. Kaiser 
Family Foundation.' One of the resources, which we include as Attachment A, is an Issue  
U pdate  entitled "Abortion Policy and Politics." This update provides a history of abortion laws in 
the United States, a summary of the nine most important U.S. Supreme Court cases regarding 
abortion, and an overview of current abortion policies in the U.S. The other resource, which we 
include as Attachment B, is a Fact Sheet that provides abortion related statistics in the U.S.

We also include a more comprehensive summary of significant United States Supreme Court 
decisions regarding abortion in the United States. This document, compiled by NARAL,

’ T he  H enry  J . K aiser Fam ily F ou ndation  is a  private non-profit foundation  tha t fo c u se s  o n  th e  m ajo r health  c a re  
is s u e s  facing th e  U nited S ta te s . T h e  URL for th e  H enry J .  K aiser Fam ily Foundation  is www.kff.org/.

465-3991
907-465-3908 (fax)

Alaska Legislature 
Legislative Research Services

w3.legis.state.ak.uslResearchlrosaarch_home.htm

Stato Capitol 
Juneau, AK 99801

http://www.kff.org/


summarizes 36 of the most significant United States Supreme Court decisions that have 
impacted abortion laws in the United States." We include NARAL's list as Attachment C.

We include two cases, the seminal Roe v. Wade, 410 U.S. 113 (1973) and P lanned  P arenthood  
o f S outhern  P ennsylvan ia  v. Casey, 505 U.S. 833 (1992), cited by both the Henry J. Kaiser 
Family Foundation and by NARAL as playing a significant role in the evolution of abortion law in 
the U.S.3

In Roe v. Wade, which we include as Attachment D, the court ruled that the fundamental right to 
privacy extends to a woman's decision whether or not to have an abortion. In P lanned  
P aren thood  o f  Southern P ennsylvania  v. Casey, which ve include as Attachment E, the court 
upheld several restrictions to abortion, These restrictions include a 24-hour waiting period 
(sometimes referred to as mandatory delay) and specific counseling requirements, provisions 
similar to elements contained in Senate Bill 30 and House Bill 292 that are currently before the 
Alaska State Legislature. According to the Henry J. Kaiser Family Foundation, P lanned  
P aren thood  o f  Southern Pennsylvania v. C asey  is the most important abortion ruling since 1973.

As an additional resource, we located an article in The Jou rna l o f  the A m erican M ed ica l 
A ssoc ia tion  that analyzes the impact of Mississippi's 1992 mandatory delay law on abortions and 
births. We include "The Impact of Mississippi's Mandatory Delay Law on Abortions and Births" as 
Attachment F.

A b o r t io n  L a w s  in A l a s k a

Alaska lawmakers first legalized abortion in 1970 (Chapter 103 SLA 1970), three years prior to 
the two U.S. Supreme Court decisions that made abortions legal under certain conditions in the 
United States, Roe v. W ade and Doe v. Bolton. Alaska Statute 18.16 sets forth the conditions 
under which abortions may occur in Alaska. Alaska Statute 8.64.105 assigns the Alaska State 
Medical Board the responsibility of adopting regulations necessary to carry into effect the 
provisions of the law (AS 18.16), as well as defining ethical, unprofessional, or dishonorable 
conduct related to abortions, setting standards of professional competency in the performance of 
abortions, and establishing procedures and standards for facilities, equipment, and care of 
patients in the performance of an abortion. Over the years there have been challenges to various 
aspects of Alaska's abortion laws and regulations. These challenges can be categorized into 
areas related to state constitutional protection, abortion procedures, mandatory hospitalization, 
physician-only restrictions, public funding, refusal clause, and minors’ access to abortion. We 
provide a summary of each of these categories, with relevant court cases, as follows.

State C onstitu tiona l P ro tection : The right to privacy guaranteed under Article 1, Section 22 of 
the Alaska Constitution protects a women's right to reproductive choice as a fundamental right, 
and to a greater extent than does the U.S. Constitution. In 1997, the Alaska Supreme Court

2 T h e  NARAL P ro-C hoice A m erica (formerly T he  N-.lional Abortion an d  R eproductive  R ights Action L eague) is the  
political a rm  of th e  pro-choice m ovem en t and  an  ad v o ca te  o f reproductive freedom  an d  choice. T he  URL for th e  NARAL 
is www.naral.org. W e a lso  queried  Ihe w eb sites  o f se v e ra l p ro life  o rganiza tions; how ever, n o n e  o f th e s e  o rganizations 
com pile su c h  information.

3 If y o u  w ould like co p ies  of any  o f th e  o th e r court decision  n o ted  by th e  H enry J . K aiser Fam ily F oundation  or 
NARAL, p le a s e  let u s  know,
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struck down a “quasi-public’’ hospital's policy that barred abortion procedures at the facility. This 
decision also declared a state statute immunizing persons and hospitals from liability for refusing 
to participate in abortion invalid as applied to “quasi-public" institutions (Valley H osp ita l 
A ssoc ia tion  v. M a t-S u  C oalition fo r Choice, 948 P.2d 963, 5997).

Ban on A b o rtio n  P rocedur s: The superior court held that Alaska's ban on abortion
procedures (AS 18.16.050, Partial-birth Abortions) is “vague and imprecise" and therefore 
unconstitutional under the state constitution. The court issued a permanent injunction prohibiting 
enforcem ent o f the law (p lanned P a ren thood  o f  A laska , Inc. v. State, No. 3AN-97 6019 CIV 
(Alaska Superior Court, March 13, 1998). An appeal was withdrawn (No. S 08610, July 17, 
2000).4

M andatory H osp ita liza tion : Alaska Statute 18.16.010 requires that all abortions must be
performed in a hospital, in a facility approved for that purpose by the state, or in a hospital 
operated by the federal government or one of its agencies. Regulations further state that 
ambulatory surgical facilities (the only non-hospital facilities receiving state-approval to perform 
abortions) may not perform abortions after the first trimester, affectively requiring that post-first 
trimester abortions be performed in a hospital.5

In 1981, the Alaska Attorney General concluded that the requirement that all abortions be 
performed in a hospital or other approved facility is invalid since it does not exclude the first 
trimester of pregnancy (Opinion of the Attorney General, No. J-66-816-81, October 7, 1981, citing 
S endak v. A rno ld , 429 U.S. 968, 1976). In 1984, the Alaska Attorney General further stated that 
the regulation of other aspects of first trimester abortions is "obviously problematic" (Opinion of 
the Attorney General, No. 366-028-85, July 24, 1984).

P hys ic ian -O .dy R estriction: Alaska Statute 18.16.010 requires that only a physician or surgeon 
licensed by the state may perform an abortion. In 1976, the Alaska Attorney General issued an 
opinion stating that this law is constitutional (Informal Opinion of the Attorney General, Oct. 21, 
1976).

Public Fund ing : Alaska Administrative Code 7.47.200(a) and 7.47.210(a) define the
circumstances under which women eligible for state medical assistance for general health care 
may obtain an abortion. In 2001, the Alaska Supreme Court found the regulation that limited 
state medical assistance for abortions to cases of life endangerment, rape, or incest to be in 
violation of the state constitution. The Court issued a permanent injunction prohibiting its 
enforcement (S ta te  v. P lanned P arenthood o f  A laska, Inc ., 28 P.3d 904, Alaska 2001).e

In 2002, the Alaska Legislature enacted a FY2003 budget bill that did not provide any state funds 
for medical assistance to pay for abortions that were not considered a mandatory service under 
federal law (federal law mandates Medicaid abortion coverage in cases c f life endangerment, 
rape, or incest). The superior court issued on order finding that this budget restriction is without

4 T h e  S ta te  w ithdrew  its a p p e a l of th e  su p erio r co u rt's  decision  following Ih e  decisio n  in Stcnborg v. Carhart, 530  
U .S. 914, 200 0 , in w hich the  U .S. S u p rem e  C ourt he ld  that a  b an  on  "partial-birth'' abortion that lacks an  exception  to 
p ro tec t a  w o m a n ’s  h ealth , a. id tha t prohibits m o re  than  o n e  p ro cedu re  p la c e s  an  u n d u e  b u rden  on  a  w om an’s  right to 
c h o o s e  a n d  is there fo re  unconstitutional.

5 7  AAC 12.370.

0 T h e  U .S . S u p re m e  C ourt h a s  upheld  a  sim ilar restriction u n d e r Ihe federal C onstitution (Williams v. Zbaraz, 448  
U .S . 3 5 8 ,1 9 8 0 ) .
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effect and ordered the state to continue to pay for rnadically necessary aoortions p la n n e d  
P arenthood o f A laska, Inc. v. Livey, Mo. 3-AN-98-07004, August 19. 2002).7

Refusal C lause: Alaska Statute 18.16.010 states that no person or hospital may be required to 
participate in an abortion and that no person or hospital may be liable for refusing to participate in 
an abortion. In 1978, the Alaska Attorney General issued two opmions stating that under the 
state constitution, non-sectarian hospitals built or operated with puolic funds may not refuse to 
offer abortion services (Opinion of the Attorney General, No. 15, March 31, 1978; Opinion of the 
Attorney General, No. 8, February 10, 1978).8

M inors ' A ccess to  A b o rtio n : Alaska Statutes 18.16.010, 18.16.020, and 18.16.030 state that 
an unemancipated minor under age 17 may not obtain an abortion without the written consent of 
one parent. A  minor may obtain an abortion without parental consent if a court finds, by clear and 
convincing evidence, that she is mature and well informed enough to make an intelligent decision 
(also referred to as judicial bypass), that there is evidence that she has been subject to physical 
or sexual abuse or to a pattern of emotional abuse by one or both parents, or that parental
consent is not in her best interest.

A state superior court ruled that this law violates the state constitution. The state Sunreme Court 
reversed this ruling and sent the case back to the lowe" court for an evidentiary hearing to
determine the law's constitutionality [P lanned P a re n th o o d  o f A laska , Inc. v. State, No. 3AN-97-
6014, February 25, 1998, summary judgment), (Alaska Superior Court, Oct. 5, 1998, final 
amended judgment). As a result of the evidentiary hearing, the superior court once again found 
the law unconstitutional and unenforceable (P lanned  P aren thood  v. State, 3AN-97-6014 C1, 
Alaska Superior Court, October 13, 2003, Decision on Remand).

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

7 In 2003 the Alaska Legislature attempted to limit funding to mandatory abortion services under fede.al law in the 
FY2004 budget bill. Howe/tr, the Alaska Attorney General stated that such restriction is unconstitutional and that Ihe 
state must continue to func medically necessary abortions in accordance with the 2002 court order (Opinion of the 
Attorney General, No. 883-03-0044, November 18, 2003).

8 Valley Hospital Association v. Mat-Su Coalition for Choice, 948 P.2d 963, Alaska 1997 can also be applied to this
law .
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A b o r t io n  P o l ic y  a n d  P o l i t ic s October 2002

Since the landmark U.S. Supreme Court decision Roev. Wade 
legalized abortion in 1973, debate has continued over how and 
when abortions are provided. Every state has laws regulating 
some aspect o f the provision of abortion, and many have 
passed restrictions that are now in effect, such as parental 
consent or notification requirements; mandated counseling 
and waiting periods; and limits on funding for abortion. In 
Congress, the primary focus o f legislation has historically been 
on limiting use o f public funds for abortions.

In more recent years, public debate has centered on methods 
of abortion, particularly those performed later in pregnancy. 
Congress and most state legislatures have considered whether 
certain procedures— labeled by opponents as "partial-birth 
abortions"— should be outlawed.To date, the U.S. Supreme 
Court and other lower courts have struck down or significantly 
curtailed enforcement o f these bans. Most recently, in August 
2002, President Bush signed the"Born-Alive Infants Protection 
Act," which grants federal rights to human fetuses"born alive" 
at any stage o f development, specifically including those 
that might occur during an attempted abortion procedure. 
Meanwhile, new medical developments— most notably 
the Food and Drug Administration's (FDA) September 2000 
approval of mifepristone (RU-485), the first non-surgical 
"medical abortion"drug— is drawing increased attention to 
early abortions. Federal and state legislators have discussed 
whether to adopt restrictions specific to medical abortions, and 
anti-abortion groups filed a petition to the FDA in August 2002 
urging the agency to reverse approval of mifepristone.

While the debate over abortion has not abated, the abortion 
rate— the number o f induced abortions per 1,000 women 
aged 15-44— in the U.S. is at an historic low. In 1998, the most 
current year for which data is available, there were 17 abortions 
per 1,000 women o f reproductive age, the lowest level in two 
decades.1 Even with these declines, abortion remains one of 
the most commonly performed surgical procedures in the U.S.: 
Based on 1992 rates, an estimated 43 percent of women will 
have had an abortion by age 4S.J

History and Overview of Abortion
Individual states began restricting or outright outlawing 
abortion beginning in the mid-1800s. By 1880, the procedure 
was criminalized in every state with exceptions often allowed 
in cases where a woman's life was at risk. In spite o f these 
bans, many women sought out illegal means of terminating 
unwanted pregnancies, leading to high rates of maternal 
mortality and reproductive complications.

Beginning in 1970, a handful of states started considering 
legislation to allow abortion in certain circumstances. The U.S. 
Supreme Court decriminalized abortion nationwide in 1973 
in two companion cases, Roe v. Wade and Doe v. Bolton (see 
box on Key Supreme Court Cases on Abortion). The Court 
asserted that the fundamental constitutional right to privacy 
encompasses a woman's decision to terminate a pregnancy

before the point o f viability, that is, when the fetus can survive 
outside o f the woman's body. As a result, legislation regulating 
abortion during the first two trimesters of pregnancy had to 
satisfy a "compelling"state interest— a tough legal standard 
that many restrictions passed after Roe did not meet. Abortions 
could still be banned after viability— with exceptions to protect 
a woman's life and health

Immediately after the Supreme Court's ruling, abortion 
opponents introduced legislation at the state and federal 
level aimed at overturning Roe— or at least limiting access 
to abortion. As a result, the Supreme Court heard several 
cases challenging abortion regulations during the 1970s, 
typically rejecting the state laws as violations o f the right to 
choose abortion. The exception was limitations on the use of 
public funds or public facilities, several o f which were found 
constitutional during this period.

During the 1970s and early 1980s, Congressional attempts to 
pass a constitutional amendment banning abortion failed. 
However, in 1980, the IJ.S. Supreme Court upheld Congress's 
first significant national abortion restriction. The justices found 
constitutional a 1977 appropriations bill rider known as the 
Hyde Amendment, which forbid the use o f federal Medicaid 
funds for abortions unless a woman's life is threatened by 
pregnancy. (Medicaid is the federal-state health insurance 
program for the poor, including 9.5 million women of 
reproductive age.) Congress also passed similar restrictions on 
public funding of abortion in a range of federal agencies and 
programs.

A series o f Supreme Court cases in the 1980s and 1990s 
considered the constitutionality o f various state abortion 
restrictions and regulations, such as waiting periods or directed 
counseling. Although most were struck down, the Court did 
find that states could require girls under age 18 to notify or 
receive permission from a parent for an abortion, as long as a 
judicial bypass procedure was available that also allowed for 
this permission to be granted by a local court.

Public Supports Legal A bortion, With Restrictions
According to recent national surveys, a majority of Americans—  
58 percent— think that abortion laws should remain as they 
are or be loosened, rather than tightened.3 However, half favor 
some restrictions on abortion. Overall, 28 percent o f Americans 
say abortion should he legal under a ll circumstances; 19 percent 
say abortion should be illegal under a ll circumstances, and a slim 
majority (51 percent) say abortion should be legal under certain 
circumstances. Further reflecting the public's mixed views on 
abortion, the nation is now divided in the percentage of people 
who identify as "pro-choice" versus "pro-life."The percentage of 
Americans who say they are "pro-choice" has decreased from 56 
percent in 1995 to 47 percent in 2000; likewise, those calling 
themselves "pro-life" increased from 33 percent to 45 percent 
during the same time period.3



Key Supreme Court Cases on Abortion

January 22,1973. In floe v. Wade, the Court legalized abortion. 
The Court based its 7-2 ruling on a woman's constitutional right 
to privacy. This case established the "trimester framework"to 
determine when and how abortion services could be regulated. 
During the first trimester o f pregnancy, the Court reserved for 
the pregnant woman and her physician the right to decide 
whether or not to terminate a pregnancy, generally w ithout 
interference from the state, In the second trimester, states were 
allowed to regulate abortion procedures and services, but only 
in ways that could be reasonably related to protecting the 
health o f the woman. In the third trimester, the government's 
interest in potential life became "compelling" at the point of 
viability, meaning that abortion could be regulated, limited, or 
even prohibited. States were not allowed, however, to prohibit 
abortion if it affected the life or health o f the pregnant woman.

On the same date, in Doe v. Bolton, the Court struck down, 
also by a 7-2 vote, restrictions on facilities and procedures 
that could be used to perform abortions.The Court noted 
that a doctor's judgment about the necessity o f an abortion 
may include "all factors— physical, emotional, psychological, 
familial, and the woman's age— relevant to the well-being of 
the patient."

July 1,1976. In Planned Parenthood v. Danforth, the Court, by 
a 6-3 vote, said that states may not give a husband the power 
to overrule his pregnant wife's decision to have an abortion 
and that the state may not prohibit the most common second- 
trimester abortion method at that time (saline amniocentesis). 
By a 5-4 vote, the Court also said that parents o f minor, 
unmarried girls may not be given an absolute veto over their 
daughter's abortion choice.

January 9 ,1979 . In Colautti v. Franklin, by a 6-3 vote, the Court 
reaffirmed its intention to give doctors broad discretion in 
determining the timing of'Teta! viability"— when a fetus can 
live outside the mother's womb. The justices said states can 
seek to protect a fetus that has reached viability, but that the 
determination of when that occurs must be made by doctors, 
not courts or legislatures.

June 30,1980. In Harris v. McRae, the Court decided, 5-4, that 
public health care programs for the poor, such as Medicaid, 
need not cover abortions.The Court noted that while the 
government may not place obstacles in front of a woman 
seeking an abortion, it does not have to remove obstacles—  
such as poverty— "not of its own creation."

June 15,1983. In three decisions led by one called City o f  
Akron v. Akron Center fo r Reproductive Health, the Court ruled, 
6-3, that states and local communities may not require that all 
abortions after the first trimester o f pregnancy be performed 
in a hospital.The Court also held that states can require girls 
under age 18 to notify a parent, so long as they establish an 
alternative mechanism— such as a judicial bypass procedure—  
for girls who could not involve their parents to demonstrate 
they were mature enough to make the decision or that an 
abortion was in their "best interests."

June 11,1986. In Thornburgh v. American College o f  
Obstetricians and Gynecologists, the Court struck down, 5-4, 
Pennsylvania abortion regulations that would have required 
women to delay their abortions for at least 24 hours and 
said that doctors must inform them about potential risks of 
abortion and available medical assistance benefits for prenatal 
care and childbirth.

July 3 ,1989. In Webster v. Reproductive Health Services, the 
Court provided states with new authority to limit a woman's 
right to choose abortion, but stopped short o f reversing Roe 
v. Wade. In fact, it was the first time since that ruling that 
only four justices— less than a majority— supported Roe 
as originally formulated.The High Court upheld Missouri's 
restrictions on use of public money, medical personnel, or 
facilities in performing abortion procedures. Also upheld was a 
requirement that doctors determine, when possible, whether 
a fetus at least 20 weeks old is capable o f surviving outside the 
womb, by testing lung capacity and conducting other tests.

June 29,1992. In its most importar.t abortion ruling since 
1973, Planned Parenthood v. Casey, tue Court voted 5-4 to 
uphold the core of its floe v. Wade decision and affirmed 
that states may not outlaw abortions before viability. But a 
plurality of the Court upheld several abortion restrictions—  
including a 24-hour"waiting period"and specific counseling 
requirement— and said states may impose limits on women 
seeking abortions as long as they do not create an "undue 
burden."Thus, the Court's decision in Planned Parenthood v. 
Casey abandoned the legal framework o f its 1973 Roe ruling 
and adopted a new test— abortion regulations will only be 
struck down if they place a "substantial obstacle"in the path o f 
a woman seeking to end her pregnancy.

June 28,2000. In Stenberg v. Carhart, the Court voted 5-4 to 
strike down Nebraska's ban on "partial-birth abortions" because 
it imposed an' undue burden" on women's right to end their 
pregnancies. The Court said the law, versions o f which were 
also passed in 30 other states, lacked an exemption to preserve 
women's health and was so broadly worded that it could 
have been used to ban some o f the most common abortion 
methods used after the first trimester.



In 1992, the Supreme Court explicitly modified Roe v. Wade with 
its decision Planned Parenthood o f Southeastern Pennsylvania 
v. Casey. While the Court affirmed the legal right for women 
to terminate a pregnancy, it also allowed states to restrict 
abortion services under a new standard: at any point in the 
pregnancy, including the first trimester, as long as an "undue 
burden" (defined as a "substantial obstacle") was not created for 
the woman.This "undue burden"standard has generally been 
easier for states to meet when attempting to regulate abortion 
services, but the interpretation of what constitutes an undue 
burden is ongoing. Waiting periods, counseling requirements, 
regulation o f abortion providers, parental involvement laws, and 
bans on abortion methods are among the restrictions still being 
negotiated in state and federal courts and legislatures.

The Current Policy Framework o f A bortion

P u b lic  H e a lth  P ro g ra m s  a n d  P r iv a te  In s u r a n c e
Restrictions on the use of public funds for abortion have been a 
part o f the legislative landscape since the 1970s. At the federal 
level, the Hyde Amendment continues to ban abortion coverage 
under Medicaid, unless a woman's life is endangered or the 
pregnancy resulted from rape or incest. Similar limits apply to a 
range of other federal departments and programs, including the 
Federal Employee Health Benefits Program, the health insurance 
plan for federal employees, their dependents, and retirees. 
Military health care coverage does not include abortion except 
in cases o f life endangerment. Military personnel and their 
dependents are prohibited from obtaining abortion services at 
military facilities overseas (even if they wish to use their own 
funds), except in cases o f life endangerment, rape, or incest.

Since the 1970s, federal law has generally prohibited the use 
of foreign aid funds for abortion services. In the early 1980s, 
the federal government implemented additional regulations 
restricting the activities of organizations that receive U.S. foreign 
aid to provide family planning services. This so-called "global 
gag rule''was lifted during the Clinton Administration, but the 
Bush Administration implemented a new version of the policy in 
2001, forbidding organizations receiving U.S. international family 
planning grants from using additional funds o f their own to 
provide legal abortion services, lobby for abortion law reform, or 
counsel or refer clients for abortion.

As of July 2002, thirty-two states (AL, AZ, AR, CO, DE, FL, GA,
ID, IN, IA, KS, KY, LA, ME, Ml, MO, NE, NV, NH, NC, ND, OH, OK,
PA, Rl, SC,TN,TX, UT, VA, WI, WY) and the District o f Columbia 
fund abortions only under specific conditions, generally when a 
woman's life is endangered or the pregnancy results from rape 
or incest. Of these, three (IA, WI, VA) also provide funds for other 
exceptional circumstances, such as fetal anomaly, while two (MS, 
SD) only do so in cases of life endangerment -  in theory violating 
federal Medicaid law.'1 Fourteen states (AK, CA, CT, IL, IN, MA, MN, 
MT, NJ, NM, OR, TX, VT, WV) were under court order to pay for 
medically necessary abortions sought by low-income women 
under Medicaid. An additional four (HI, MD, NY, WA) use their 
own funds tor these abortions, with one (MD) placing limits on 
the health conditions that qualify,

Eleven states (CO, IL, KY, MA, MS, NE, ND, OH, PA, Rl, VA) also 
prohibit insurance coverage o f abortion services for all public 
employees or in cases when public funds are used; most have 
some exceptions, such as in cases where the woman's life is 
endangered." In five states (ID, KY, Mr , ND, Rl), abortion can only 
be covered through private insurance if done so through an 
optional rider with an additional premium (ID, KY, MO, ND, Rl), 
but one (Rl) is not enforcing this law.5

P olic ies A f fe c t in g  P a tie n ts
Forty-three states have passed requirements that a young 
woman notify or get the consent of one or both parents before 
an abort'on. Of these, thirty-two were in effect as of August 2002: 
eighteen consent laws (AL, ID, IN, KY, LA, ME, MA, Ml, MS, MO, NC, 
ND, PA, Rl, SC,TN, WI, WY) and fourteen notification requirements 
(AR, DE, GA, I A, KS, MD, MN, NE, OH, SD, TX, UT, VA, WV). For the 
remaining eleven, consent (AK, AZ, CA, NM, OK) or notification 
(CO, FL, IL, MT, NV, NJ) were not in effect largely due to court 
orders.6

The U.S. House of Representatives has voted several times, most 
recently in April 2002, to pass the Child Custody Protection Act 
(H.R. 476), which would make it a federal crime for anyone other 
than a parent or legal guardian to "knowingly” transport a minor 
across state lines for her to obtain an abortion if she has not 
met a parental notification or consent requirement in her home 
state. As in previous years, it remains to be seen if this bill will see 
action in the Senate.

Twenty-two states have passed requirements that women delay 
set numbers o f hours (typically at least a full day or more) and 
receive state-specified counseling before an abortion. Seventeen 
have policies that are in effect (AR, ID, IN, KS, KY, LA, Ml, MS, NE, 
ND, OH, PA, SC, SD, UT, VA, WI). Four do not currently enforce the 
requirements (DE, MA, MT,TN), and one (AL) has a law that has 
not yet taken effect.

P olic ies A f fe c t in g  M e d ic a l P ra c ti t io n e r s
Recently, a number of state legislatures have considered whether 
to adopt additional, detailed regulations governing abortion 
providers'medical practices and facilities.These regulations, 
and to whom they apply, vary considerably from state to state. 
Some examples include permitting state health departments 
to copy and remove patient records; mandating specific 
structural details, such as doorway widths, o f spaces where 
abortions are performed; or mandating comprehensive and 
unique administrative reporting or quality assurance programs 
and special training for staff procedures. Seventeen states (AL,
AZ, AR, CT, FL, KY, Ml, MS, MO, NE, NC, PA, Rl, SC,TN,TX, WI) 
and Puerto Rico currently have enforceable laws regulating 
abortion providers and abortions at any stage o f gestation, 
including the first trimester.8 Of these, six (AR, MS, NC, PA, Rl, SC) 
have enforceable provisions also regulating second-trimester 
abortions, while an additional nine states (AK, GA, HI, IN, MN,
NJ, SD, UT, VA) have enforceable regulations specific to second- 
trimester procedures.8 In early 2001, the U.S. Supreme Court 
refused to grant review in the first case challenging one o f these 
laws, which was passed in South Carolina.

" P a r tia l-b ir th  A b o r t io n "  B a n s
In the 1990s, the emphasis in legislative debate over abortion 
shifted to types o f procedures used after the first trimester of 
pregnancy— which account for a small proportion of the total 
number o f abortions performed in the United States. Some 
abortion opponents began to refer to one method— dilation 
and extraction (D&X), a variant o f the more common s :cond- 
trimester procedure, dilation and evacuation (D&E)— as "partial- 
birth abortion."

Between 1995 and 2000, the House and Senate passed a bill 
outlawing so-called "partial-birth abortions" three times. Former 
President Clinton vetoed the legislation twice— in 1995 and 
1997. Both times, override attempts succeeded in the House, 
but the Senate fell short of the two-thirds majority needed to do 
so. During the 1999-2000 session, the House and Senate voted 
again to approve versions of the bill, but differences in the two 
measures did not get reconciled and sent to  the President before 
the Congressional term ended.



In 2000, in Stenberg v. Carhart, a divided Supreme Court 
struck down a Nebraska law banning "partial-birth abortions." 
Voting 5-4„ the justices said that the law imposes an "undue 
burden" on a woman's constitutional right to decide to end her 
pregnancy. The Court found that the Nebraska law was written 
so broadly that it could criminalize the D&E method as well as 
the D&X method.9

The Court also took issue with the fact that the Nebraska law 
did not include an exception to preserve a woman's health, 
even in situations where doctors considered the banned 
method the best way to do so. Justice Sandra Day O'Connor, 
who was a crucial fifth vote for the majority, wrote a concurring 
opinion that said seme version of a "partial-birth abortion" ban 
might be constitutional if it were crafted to only prohibit the 
D&X procedure and included an exception if the life or health 
of the pregnant woman was at risk.

Nebraska was one o f thirty-one states that passed "partial-birth 
abortion"bans.,0Some state legislators have begun crafting 
new bans in light o f the Supreme Court decision, and Congress 
is likely to consider the issue again. Recently, the Judiciary 
Committee of the U.S House o f Representatives approved a 
new version of a "partial-birth abortion" ban, which— unlike 
previous years— has the President's support.

"B o rn -A live  In fa n ts  P r o te c t io n  A c t"
The debate over "partial-birth abortion" is believed to have 
helped pave the way for the "Born-Alive Infants Protection 
Act"(HR 2175). Passed in August 201)2, the measure gives 
federal rights to a human fetus "born alive"at any stage of 
development. Any "live birth"that might occur during ar, 
attempted abortion is explicitly included. Essentially, the 
legislation amends the legal definition o f a "person,""human 
being,""child," and "individual" in federal laws and regulations 
to include any "born alive infant," meaning that it is completely 
outside o f the woman's body and has a beating heart or 
other signs o f life. The law also states that it does not "affirm, 
deny, expand, or contract the legal status o f a fetus." Abortion 
opponents strongly supported this legislation, while abortion 
rights advocates did not actively oppose it.

M e d ic a l A b o r t io n
In September 2000, the FDA approved mifepristone (also 
known as "RU-486") for use as a medical abortion method. The 
FDA found the drug, when used with a second drug called 
misoprostol, to be safe and effective in terminating early 
pregnancies.”  FDA approval was preceded by clinical trials 
conducted between 1994 and 1995 by the Population Council, 
the non-profit research organization that holds the U.S. patent 
for mifepristone.

Mifepristone is being marketed as Mifeprex, an early option pill, 
by Danco Laboratories, a New York-based company licensed by 
the Population Council. As distribution has gotten under way, 
questions remain as to whether insurance plans— both public 
and private— will cover this abortion method in a manner 
similar to surgical abortions. Some lawmakers, including 
members of Congress, are debating whether new laws should 
be adopted to specifically regulate these types of pregnancy 
terminations. Anti-abortion groups have filed a petition with 
the FDA calling for the agency to withdraw its approval of 
mifepristone.’2

C linic V io le n c e
Many abortion facilities received threatening mail and hoax 
overnight packages during the fall o f 2001, when the U.S. 
population was on heightened alert to the possibility of 
receiving anthrax in their mail.’3These were the latest episodes 
in the ongoing harassment and violence experienced by 
abortion providers and their staff, which led abortion rights 
advocates to seek protection from legislatures and the courts. 
In response, states passed a myriad o f laws in the 1990s, and 
Congress adopted the Freedom of Access to Clinic Entrances 
Act (FACE) in 1994, making it a federal crime to engage in 
certain violent, threatening, obstructive, and destructive 
conduct intended to injure, intimidate, or interfere with those 
seeking to obtain or provide reproductive health services.

The U.S. Supreme Court has refused appeals by abortion 
opponents who argue FACE violates the First Amendment. 
However, the justices have ruled in three other cases brought 
against abortion opponents for their actions at the workplaces 
and homes of abortion providers -  lawsuits that were among 
the h undrds filed by physicians and clinics in the 1990s. Most 
recently, in 2000, a 6-3 majority o f the Supreme Court upheld a 
Colorado law making it a crime to "knowingly obstruct" another 
person's entry to or exit from a health care facility. Hill v. 
Colorado found that it is constitutional to bar any person within 
100 feet o f a facility's entrance from coming within eight feet o f 
another person— without their consent.
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