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HB 245: providing protection from tort lawsuits
in four areas of governmental activity

Search and Rescue

Provides immunity from tort lawsuits for state and local government and their

employees.
There are approximately 400 search and rescues conducted each year in Alaska.

The Alaska State Troopers coordinate search and rescue activities using state

and community resources.
This provision is found in Section 2 of the bill.

Intra-military Tort Claims

Bars tort actions for damages against the state and its employees by service
members - there is no change to their entitlement to state workers compensation
when on state duty and federal benefits when on federal duty.

Provides the State and its military personnel the same protection from tort
lawsuits that the federal government and federal military personnel have under
the B"eres doctrine; consistent with the vast majority of states.

These provisions are found in Sections 4 - 6 of the bill.

Bars tort claims by third parties against the State for acts of the organized
militia unless the acts were in the line of duty while on active state service
under AS 26.05.070.

This provision is found in Section 3 of the bill.
Both of these provisions recognize that the federal government, and not the
State of Alaska, 1is responsible for injuries and claims while service members

are under federal command and control.

Civil Defense and Homeland Security

Bars tort claims against the government, employees, and authorized volunteers
for damages sustained by a homeland security worker - does not affect the
worker®s or authorized volunteer®s rights to state workers compensation.

Bars third party tort claims against the government, employees, and authorized
volunteers for damages unless malice or reckless indifference is shown by clear

and convincing evidence.
These provisions are found In Sections 7 - 11 of the bill.

Fire Management and FireFighting Activities

Amends two statutory sections to bar tort claims by third parties against the
state, local government, other Tfirefighting groups and their employees.

Every year the State Division of Forestry is called upon to respond to hundreds
of fires throughout the State of Alaska.

This change is necessary due to two Alaska Supreme Court cases holding that the
State may be sued for fTirefighting activities.

Litigation disrupts Forestry"s day to day operations and diverts substantial
state resources to defend lawsuilts.

This provision is consistent with federal and common law in other jurisdictions
that immunizes these activities.

This provision does not affect existing entitlement to workers compensation or
the availability of federal or state disaster relief benefits.

These provisions are found in Sections 12 and 13 of the bill.



DEPARTMENT OF LAW | JUNEAD ALNSKA 09811.0300
PRONE: i

OFFICE OF THEATTORNEY GENERAL FAX: 07)465-2075

April 3, 2003

Representative Lesil McGuire
House Judiciary Committee
Alaska State Legislature
State Capitol

Juneau, AK 99801

Re:  “An act relating to certain suits and claims by members of the military
services or regarding acts or omissions of the organized militia; relating to
liability arising out of certain search and rescue, civil defense, homeland
security, and fire management and firefighting activities; and providing for

an effective date”

Dear Representative McGuire:

| am writing this letter to request that you schedule the above act, pending referral,
for a hearing at your earliest convenience.

If you have any questions, please feel free to contact me.
Sincerely,

GREGG D. RENKES
Attorney General

DWM:lb

Cc:  Mike Tibbies, Legislative Director, Office of the Governor
Deborah Behr, Legislation and Regulations Attorney, Department of Law



STATE OF ALASKA  mymou@R®

DEPARTMENT OF ADMINISTRATION

Office of the Commissioner
P.0. BOX 110200
JUNEAU, ALASKA m 1 1-0200
PHONE: (907) -165-2200
FAX: (907)465-2135

April 8, 2003

The Honorable Lesil McGuire
Chair House Judiciary Committee
Alaska State House

State Capitol

Juneau, Alaska 99801-1182

Dear Representative McGuire:

This letter is to request that you schedule HB 245, an act relating to certain suits and claims by
members of the military services or regarding acts or omissions of the organized militia; relating
to liability arising out of certain search and rescue, civil defense, homeland security, and fire
management and fire fighting, for a committee hearing as soon as possible.

Your favorable consideration of this request will be greatly appreciated.

Sincerely,

Kevin Jardell
Assistant Commissioner



Sectional Analysis of SB 171/HB 245

This legislation amends several statutory provisions
and adds others iIn order to 1iImmunize the State and its
employees against claims and lawsuits arising from various
activities 1i1nvolving the Alaska National Guard and State
Defense Force, homeland defense and security, search and
rescue, civil defense, and Tire-fighting.

Section 1 is a declaration of legislative intent to

not waive the State"s sovereign iIimmunity as to claims
related to the activities listed in the preceding

paragraph.

Section 2 creates a new statutory provision, AS
18.60.125, which would immunize the State and iIts employees
for claims or Jlawsuits arising from acts or omissions
relating to search and rescue activities, including failure
to initiate same. This section would afford the State of
Alaska the same immunity from suit afforded for other law
enforcement activities, such as criminal investigations.

Section 3 amends AS 26.05.140 to immunize the State
and 1i1ts employees of the organized militia, namely the
Alaska State Defense Force and the Alaska National Guard,
unless the acts or omissions from which a claim or lawsuit
arises occurred while the member was under State active
duty pursuant to Title 26. Specifically, this amendment
would grant immunity for the acts or omissions of Guardsmen
where the service performed was under Title 32 of the
United States Code, including weekend drills and other
types of 1inactive duty training, active duty and active
duty for training, active guard and reserve duty and
civilian technicians paid by the federal government. This
amendment would not affect the rights to pursue a claim or
lawsuit against the United States pursuant to the Federal

Tort Claims Act for the act or omission.

Section 4 creates a new statutory provision, AS
26.05.145, to immunize the State and 1i1ts employees for
lawsuits brought by members of the military, 1including the
Alaska State Defense Force, Alaska National Guard, the
United States®™ military branches, and the national guard
units of the other states, for death, personal 1injury or
property damage arising out of or 1incident to the member®s
military service. This amendment has the effect of
creating the same iImmunity for the State as that held by



the federal government under the Feres doctrine and
overrides the decision of the Alaska Supreme Court 1in
Himsel v. State, 36 P.3d 35 (Alaska 2001).

Section 5 amends AS 26.05.260(d) to include a sentence
limiting state workers® compensation benefits to members of
the organized militia who are called to active state
service by the Governor under AS 26.05.070. This provision
will not affect the rights of Alaska National Guard members
to receive Tederal benefits under Title 32 of the U.S.

Code.

Section 6 amends AS 26.05.260(e) to clarify that only
the spouse and dependents of a member of the organized
militia who dies as a result of iInjury during active state
service under AS 26.05.070 will be entitled to death
benefits under state workers®™ compensation Qlaw provided 1in
AS 23.30.215. This provision will not affect the rights of
survivors of Alaska National Guard members to receive
federal benefits under Title 32 of the U.S. Code.

Sections 7-11 amend AS 26.20.140, the civil defense

immunity statute, and extend it to Immunize homeland
security and disaster response activities as well as civil
defense activities. Section 7 makes an exception only when

malice or reckless indifference to the iInterests, rights,
or safety of others 1is shown byclear and convincing

evidence. Section 8 adds a new subsection defining
“"civilian defense or homeland security worker™ for purposes
of this iImmunity. Sections 9 and 10 amend AS 26.20.200,
definitions 1i1n the civil defense chapter, to amend the
definition of ‘'civil defense” and to define "homeland
security.” Section 11 amends the disaster statutes,

AS 26.20, to specify that the immunity provisions of
AS 26.20.140 apply when entities or persons covered by that
section perform duties under AS 26.23 relating to
disasters, except as otherwise provided in the Emergency
Management Assistance Compact adopted under AS 26.23.136.

Sections 12-13 add 1identical provisions to AS 41.15,
which governs protection of forested land from fire and
other destructive agents, and AS 41.17, Alaska®s Forest
Resources and Practices Act. The new sections provide
immunity from civil actions for damages based on death,
personal 1injury, or property damage resulting from acts or
ommissions arising out of performance of the State"s



firefighting obligations in each chapter. Persons immunized
include the state, its officers, employees, and agents;
political subdivisions and their officers, employees and
agents; authorized Tirefighting organizations; and others
assisting in fire control or suppression at the request of
state or federal authorities. This section overrides the
decision of the Alaska Supreme Court in Angnabooguk wv.
State, 26 P.3d 447 (Alaska 2001), that, because the state
legislature had not explicitly made all firefighting
activities and decisions immune from suit, both the state
and individual Tirefighters could be held liable for damage

caused by a wildfire.

Section 14 provides that the Bill affects only causes
of action accruing after the effective date and does not
affect pre-existing causes of action.

Section 15 gives the Bill an immediate effective date.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2003 LEGISLATIVE SESSION Bill Version: HB 245
(H) Publish Date: 4/4/03

Revision Date/Time (Note if correction): Dept. Affected: Law

Title "An Act relating to certain suits and claims by '‘BRU Civil

members of the military services.. Component Special Litigation

Sponsor Rules Committee

Requester Governor Component No. 2213

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not Include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES t i | |

CHANGE IN REVENUES ( ) [ [ j

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Ty.oe-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) If funding for this bill is Included In the Governor’s FY 2004 budget proposal: |

POSITIONS
Full-time
Part-time
Temporary

ANALYSIs:  (Attacha separate page ifnecessary)

The Alaska Supreme Court, in a recent decision, ruled that the State of Alaska may be sued and could be held liable
for tort claims by injured members of the Alaska.National Guard and a member of the Indiana National Guard for
injuries that were incurred during the members' service with the national guard. The Alaska Supreme Court did not
adopt the federal rule (known as the Feres doctrine) that bars tort claims by military service personnel for injuries
arising out of activities that were incident to their service in the federal military or the national guard. While the Alaska
Supreme Court did not address tort claims by members of the United States military or other parts of the Alaska
organized militia, its ruling could be applied to permit such claims against the State of Alaska. This bill will essentially
adopt the federal Feres doctrine, and would provide the state and state military personnel with the same protection
from tort lawsuits that the federal government and federal military personnel are provided under the Feres doctrine. It

Phone (907) 465-5370

Prepared by: Joan M. Kasson
Date/Time 1/27/03 3:13 PM

Division Attorney General's Office
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 1/27/2003
Agency Department of Law

Page 1of2

(ReWsod $/2002 CIVB)



FISCAL NOTE #1

STATE OF ALASKA BILLNO. HB245
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

will also make clear that the state can be liable to third parties only for the conduct of militia members on active state
service acting in the line of duty under orders of the governor, and not for the conduct of "borrowed” federal
employees. Similarly, the bill clarifies that state workers' compensation benefits would only be due for injuries or death
of organized militia members ordered into active state service by the governor.

Passage of this legislation will have no fiscal impact on the Department of Law.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2003 LEGISLATIVE SESSION Bill Version: HB 245
(H) Publish Date: 4/4/03
Revision Date/Time (Note if correction): Dept. Affected: Natural Resources
Title Tort Immunity '‘BRU Statewide Fire Suppression
Component Fire Suppression
Sponsor Rules
Requester Governor Component No. 437
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
| | | |

CAPITAL EXPENDITURES

iICHANGEIN REVENUES ( ) | | . i ]

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill Is included in the Governor’'s FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a Separate page if necessary)

Tort immunity legislation will require no operating or capital expenditures. It has the potential of saving the
state a significant but undeterminable amount in litigation costs and damages resulting from natural

disasters such as wildfire.

Phone 269-8476
Date/Time 4/3/2003

Date 4/3/2003

Prepared by: Dean Brown
Division Forestry

Approved by: Tom Ilrwin, Commissioner
Agency Natural Resources

(Revised 0/2002 OMB) Page 1of 1



FISCAL NOTE

STATE OF .ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: HB 245
(H) Publish Date: 4/8/03

Revision Date/Time (Note if correction): Dept. Affected: Administration

Title An Act relating to certain claims and '‘BRU Risk Management
Component Risk Management

suits.
Sponsor
Requester Component No. 71
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous .
TOTAL OPERATING ¢ ° .

ICAPITAL EXPENDITURES | | | | | |

ICHANGE IN REVENUES ( ) ! | ! i

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL ’ ¥ : : -
Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The state's self insurance program for tort liability exposures will be favorably affected by this hill.

The limitation of civil actions arising out of certain claims & suits by members of the military services or
regarding acts or omissions of the organized miilitia, or arising out of certain search & rescue, civil defense,
homeland security, and fire management & fire fighting activities will reduce state liability exposure and
thereby decrease future defense costs.

Projected costs for a low frequency yet potentially high severity risk is not possible, therefore the fiscal
impact is indeterminate. In future years, Risk Management'’s liability premium assessments will reflect the
reductions actually realized as our premium charges are developed from actual claims expense incurred.

Phone
Date/Time 2/14/03 7:46 AM

Date 2/14/2003

Prepared by: J. Brad Thompson, Director
Division Risk Management

Approved by: Mike Miller, Commissioner
Agency Administration

(Revised 9/2001 OMB) Page 1of 1 _
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Alaska State Legislature

Chair, Judiciary Committee

Session />m : RY;
Stale Capitol Building, Room 118
Juneau, Alaska 99801-1182 Vice-Chair, House Committee
Phone (907) 465-2995 Economic Development.
Fax (907) 465-6592 \ 2 1 " Trade and Tourism
Interim Member
Oil & Gas Committee

716 West Fourth Avenue, Suit* 430
Anchorage, Alaska 99501

“TEHco onee Representative Lesil McGuire
House District 28

Sponsor Statement
HB 249

“An Act relating to actions involving monopolies and restraints of trade; and
providing for an effective date.”

This bill clarifies the provision of the Alaska Antitrust Act that governs the award
of attorney fees and costs to the prevailing party.

Since 1962, Alaska statutes have authorized the Alaska Supreme Court to adopt
court rules providing that the losing party in a lawsuit shall pay all or part of the costs and
attorney fees of the prevailing party. The Supreme Court has adopted such a rule,
specifically Alaska Rule of Civil Procedure 82(a), which provides that as a matter of
routine, the losing party in litigation in Alaska is ordered to pay costs and partial attorney
fees to the prevailing party. These rules discourage bringing meritless lawsuits and
encourage bringing valid claims and presenting valid defenses by providing the
successful party with partial reimbursement for the costs of litigation.

The Alaska Antitrust Act includes a provision specifically declaring that a
successful plaintiff may recover at least partial attorney lees, and in some circumstances
may recover full attorney fees. See AS 45.50.576(a). The Act does not state expressly
how, if at all, this special statutory provision is intended to affect the right of a successful
antitrust defendant to recover partial attorney fees from the losing plaintiff, in accordance

with Rule 82.

The history of the Alaska Antitrust Act confirms that there was never an intent to
preclude a successful antitrust defendant from recovering partial attorney fees. However,
some courts have reached a different interpretation by assuming that successful antitrust
defendants could not recover any attorney fees because the current statute does not
explicitly authorize such an award. This bill is designed to clarify that the standard
attorney fee rules, applicable to essentially all civil cases, apply to successful antitrust
defendants. It ensures that the provision that authorizes recovery of attorney fees to
successful antitrust plaintiffs will not be misinterpreted to prohibit successful antitrust
defendants from partial recovering attorney fees in accordance with standard court rules.



It is unfair lo permit a situation where antitrust defendants, if they go lo trial and
lose a complex lawsuit, must be prepared to pay part or all of the plaintiffs’ attorney fees,
while plaintiffs face no risk of paying even part of the defendants’ fees if ajury decides
that plaintiffs’ claims are meritless. This bill does not even demand full equity, because
successful defendants would be enabled to recover only partial attorney fees, in contrast
to some successful plaintiffs’ ability to recover full attorney fees. However, this bill
ensures that some right of recovery, along with some risk of having to pay damages,
applies to both sides in an antitrust case.

The Legislature enacted a very similar statutory provision in 1998 concerning
attorney fees in consumer protection and unfair trade practice cases, which are closely
related to antitrust cases. AS 45.50.537 states expressly that a successful plaintiff in a
consumer protection and unfair trade practice case shall recover full reasonable attorney
fees, and a successful defendant shall recover partial attorney fees in accordance with

standard court rules.

Because this bill does not create any change in law, but merely clarifies existing
law, it is appropriate for the bill to take effect immediately upon passage.



Current Law:
Sec. >»4550.576™. Suits by persons injured; treble damages.

(a) A person who is injured in business or property by a violation of AS 45.50.562 -
45.50.570, or a person so injured because the person refuses to accede to a proposal for
an arrangement that, if consummated, would be a violation of AS 45.50.562 - 45.50.570,

may bring a civil action

(1) for damages sustained by the person, and if the judgment is for the plaintiff and
the trier of fact finds that the defendant's conduct was v/ilful, the plaintiff shall be
awarded threefold the amount of damages sustained by the person, plus the costs of the
suit, including reasonable attorney fees; and

(2) to enjoin the unlawful practice, and ifjudgment is for the plaintiff, the plaintiff
may be awarded the costs of the suit, including reasonable attorney fees.

(b) When the state, a home rule or general law city or borough, or other
governmental entity is injured by reason of a violation of AS 45.50.562 - 45.50.570, it
may maintain an action in the same manner as prescribed in (a) of this section for an
injured person; and the state, city, borough, or other governmental entity is entitled to the

same reliefas provided in (a) of this section.



CIVIL RULES

gregolre v. National Bank of Alaska, Op. No. 336, 413 P2d
27 (Alaska 1966).

Where a clieni stales by affidavit that he has discharged his
attorney by incans of letter, it is not error to allow! that attorney
towithdraw, even though the attorney docs not serve the client
with noi>ce of hearing on a motion to be allowed to withdraw.
miorin v. Kcnai Towing and Salvage, Inc.. Op. No. 1056,
523 P2d 1237 (Alaska 1974).

Where there is no dispute as to the material terms of a
settlement, the provisions of paragraph (e) of this rule are met
if both parties admit either in a writing filed with the clerk or

orally 'n_°Pen courl ’hnt a settlement had been reached.
Interior Credit Bureau. Inc., v. Bussing. Op. No. 1366, 559
P2d 104 1Alaska 1977).

Trial court did not err in holding that plaintiff, who wus both
a doctor and a lawyer, could either represent himself or be
represented by counsel, but not both, in his action against
hospital for its failure to renew his staff privileges. Eufemio v.
Kodiak Island Hosp., Op. No. 3868.837 P2d 95 (Alaska 1992)

Trial court abused its discretion in denying attorney’s
properlv presented motion to withdraw as counsel. Drviiiccnzi
v. Wright, Op. No. 4136, 882 P2d 1263 (Alaska 1994).

Rule 82.

Attorney’s Fees.

(@) Allowance to Prevailing Party, Except as
olherwise provided by law or agreed to by the
parties, the prevailing party in a civil case shall be
awarded attorney’s fees calculated under this rule.

(b) Amount of Award.

(1) The court shall adhere to the following
schedule in fixing the award of attorney’s fees lo a
part)lrecovering a money judgment in a case:

Judgment and. Contested  Contested Non-

if awarded. With Withoutt  Contestt
Prejtidgment Trial Trial

Interest

First 525.000 20% 18% 10%

Next S 75.000 10% 8% 3%

Next 54(10.00 10% 6% 2%

Over 5500,000 10% 2% 1%

(2) In cases in which the prevailing party recov-
ers no money judgment, the court shall award the
prevailing party in a case which goes to trial 30
percent of the prevailing party's reasonable actual
attorney’s fees which were necessarily incurred, and
shall award the prevailing party in a case resolved
without trial 20 percent of its actual attorney's fees
which were necessarily incurred. The actual fees
shall include fees for legal work customarily per-
formed by an attorney but which was delegated to
and performed by an investigator, paralegal or law
clerk.

Rule 82

(3) The court may vary an attorney's fee award
calculated under subparagraph (b)(1) or (2) of this
rule if, upon consideration of the factors listed below,
the court determines a variation is warranted:

(A) the complexity of the litigation:
(B) the length of trial;

(C) the reasonableness of the attorneys’ hourly
rates and the number of hours expended;

(D) the reasonableness of the number of attorneys
used;
(E) the attorneys’ efforts to minimize fees:

(F) the reasonableness of the claims and defenses
pursued by each side;

(G) vexatious or bad faith conduct;

(H) the relationship between the amount of work
performed and the significance of the matters at

stake;

(I) the extent to which a given fee award may be
s0 onerous to the non-prevailing party that it would
deter similarly situated litigants from the voluntary
use of the courts;

(J) the extent to which the fees incurred by the
prevailing party suggest that they had been influ-
enced by considerations apart from the case at bar,
such as a desire to discourage claims by others
against the prevailing party or its insurer; and

(K) other equitable factors deemed relevant.

If the court varies an award, the court shall explain
the reasons for the variation.

(4) Upon entry of judgment by default, the
plaintiff may recover an award calculated under
subparagraph (b)(1) or its reasonable actual fees
which were necessarily incurred, whichever is less.
Actual fees include fees for legal work performed by
an investigator, paralegal, or law clerk, as provided
in subparagraph (0)(2).

(c) Motions for Attorney’s Fees. A motion is
required for an award of attorney’s fees under this
rule or pursuant to contract, statute, regulation, or
law. The motion must be filed within 10 days after
the date shown in the clerk's certificate of distri-
bution on the judgment as defined by Civil Rule
58.1. Failure to move for attorney’s fees within 10
days, or such additional time as the court may allow,
shall be construed as a waiver of the party's right io
recover attorney’s fees. A motion for attorney’s fees
in a default case must specify actual fees.

(d) Determination of Award. Attorney’s fees
upon entry of judgment by default may be detcr-

213



Rule 82

mined by the clerk. In all other matters the court shall
determine attorney’s fees.

(e) Equitable
09.17.080. In a case in which damages are appor-
tioned among the parties under AS 09.17.080, the
fees awarded to the plaintiff under (b)(1) of this rule
must also be apportioned among the parties accord-
ing to their respective percentages of fault. !f the
plaintiff did not assert a direct claim against a third-
party defendant brought into the action under Civil
Rule 14(c), then

(1) the plaintiff is not entitled to recover the
portion of the fee award apportioned to that party;
and

(2) the court shall award attorney’s fees between
the third-party plaintiff and the third-party' defendant

as follows:

(A) if no fault was apportioned to the third-party
defendant, the third-party defendant is entitled to
recover attorney’s fees calculated under (b)(2) of this
rule;

(B) if fault was apportioned to the third-party
defendant, the third-party' plaintiff is entitled to
recover under (b)(2) of this rule 30 or 20 percent of
that party’s actual attorney’s fees incurred in assert-
ing the claim against the third-party defendant.

(f) Effect of Rule. The allowance of attorney’s
fees by the court in conformance with this rule shall
not he construed as fixing the fees between attorney

and client.

(Adopted by SCO 5 October 9, 1959; amended by
SCO 497 effective January' 18, 1982; by SCO 712
effective September 15, 1986; by SCO 921 effective
January 15, 1989; by SCO 1006 effective January 15,
1990; by SCO 1066 effective July 15, 1991; repealed
and reenacted by SCO 1118am effective July 15,
1993; amended by SCO 1195 effective July 15, 1995;
by SCO 1200 effective July 15, 1995; by SCO 1241
effective July 15, 1996; by SCO 1246 effective July
15, 1996; by SCO 1281 effective August 7, 1997; by
SCO 1340 effective January 15, 1999: and by SCO
1455 effective July 15. 1993)

Note to SCO 1118am: By adopting these amend-
ments to Civil Rule 82, the court intends no change
in existing Alaska law regarding the award of
attorney’s fees for or against a public interest litigant,
sec, e.g., Anchorage Daily News v. Anchorage
School Dist., 803 P.2d 402, 404 (Alaska 1990); City
of Anchorage v. McCabe, 568 P.2d 986, 993-94
(Alaska 1977); Gilbert v. State, 526 P.2d 1131, 1136
(Alaska 1974), or in the law that an award of full
attorney’s fees is manifestly unreasonable in the
absence of bad faith or vexatious conduct by the non-
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prevailine part). See, e.g., Malvo v. J.C. Pen
Co., 512~P.2d 575, 588 (Alaska 1973); Demosk
New, 737 P.2d 780, 788 (Alaska 1987).

Note: AS 25.25.313(c), added by § 6 of ch. 57 !
1995 (the Uniform Interstate Family Support A
has the effect of amending Civil Rule 82 by requi
the court to award costs and fees against a part)' m
requests a hearing primarily for delay in a sup
proceeding listed in AS 25.25.301.

RABINOWITZ, Justice dissenting.

1dissent from the court's adoption of the am'
ments to Civil Rule 82 called for in [SCO 1118
In my view no compelling case has been n
demonstrating the need for these changes.l Fur
my judicial hunch is that these amendments to (
Rule 82, in particular the new provisions reflectt
(b)(3)(A) through (K), will unnecessarily and
matically increase litigation over attorney’s
awards both in our trial courts as well as in
court,2

‘in this regard 1 note that the Alaska Jud
Council is scheduled to conduct an in depth em
cal study of the workings of Civil Rule 82.
preference is to await the results of the Cour
study before deciding whether any of the cu
provisions of Rule 82 should be amended. Su
study should position this court to make a i
informed assessment as to whether the current
operates in a fashion which unjustly denies acce
our courts. | further note that our Civil Rules (
mittee recently surveyed the Alaska Bar membe
on discrete aspects of Civil Rule 82. A clear maj
of those responding to the committee's question
indicated: that Civil Rule 82 does not deter peof
moderate means from filing valid claims; tha
rule does not put excessive pressure on mod
income people to settle valid claims; and that th<
is needed to discourage frivolous litigation.

:Any attorney worth his or her salt will, pur
to the expansive provisions of (b)(3)(A) through
request variations from the attorney’s fees a\
called for under either the monetary recovery i
ule provisions of (b)(l), or the provisions of (
which apply where no money judgment is reco'
by the prevailing party.

Note to SCO 1281: In 1997 the legislature amt
AS 09.30.065 concerning offers of judgment
cording to ch. 26, §52, SLA 1997, the amendm'
AS 09.30.065 has the effect of amending Civil |
68 and 82 by requiring the offeree to pay cost
reasonable actual attorney fees on a sliding sc:
percentages in certain cases, by elimir
provisions relating to interest, and by cha
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provisions relating to attorney fee awards. According
to §55 of the session law, the amendment to AS
09.30.065 applies “to all causes of action accruing on
or after the effective date of this Act.” However, the
amendments to Civil Rule 68 adopted by paragraph 5
of this order are applicable to all cases filed on or
after August 7, 1997. See paragraph 17 of this order.

Note: Chapter 94 SLA 1998 adopts AS 46.03.761,
which allows the Department of Environmental
Conservation to impose administrative penalties
against an entity that fails to construct or operate a
public water supply system in compliance with state
law or a term or condition imposed by the depart-
ment. According to section 5 ofthe act, subsection (j)
of this statute has the effect of amending Civil Rules
79 and 82 by allowing the recovery of full reasonable
attorney fees and costs in an action to collect

administrative  penalties  assessed  under AS
46.03.761.
Annotations

Cases
L InGeneral
1. Prevailing Party
lll.  Review

A Standard

B. Abuse of Discretion or Error
IV.  Fee Schedule

I. In General

Tlie common law did not permit allowance of attorney’s
fees as costs to the prevailing party, but in Alaska such
allowance is of relatively ancient origin and prior to attainment
of statehood the matter was regulated by statute. McDonough
s. Lee, Op. No. 378,420 P2d 459 (Alaska 1966).

_ The purpose of this rule is to encourage settlement of civil
litigation as well as to avoid protracted I|t|i;at|0n. Mikiautsch
v, Dominick, Op. No. 538,452 P2d 438 (.Alaska 1969).

Where a mechanics' lienor files a four-count complaint
against the beneficiary of a deed of trust to foreclose the
mechanics' liens but prevails on only one count, the trial court
may properly refuse to award either party costs or attorney’s
fees Brand . First Federal Savings & Loan Association of
Fairbanks, Op. No. 658. 478 P2d 829 (Alaska 1970).

This rule does no! apply where plaintiffs seek an inéunction
and are awarded an injunction which is to be void if the
defendant pays certain damages, since the rule in such case is
not on accurate criterion for determining a fee. Staubcr v.
Granger, Op. No. 777,495 P2d 67 (Alaska 1972).

~The purpose of this rule is only to partially compensate a
client for the productive work done by his attorney, it is
irrelevant that actual attorney’s fees are several times the
amount awarded. Slate v, Abbott, Op No. 804, 498 P2d 712
(Alaska 1972).

The determination of which party’ prevails and is entitled to
costs is within Ihe discretion of the trial gudge. DcWitt v.
Liberty Leasing Co. of Alaska, Op. No. 818. 499 P2d 599
(Alaska 1972).

Rule 82

A party is not barred from appealing from the disallowance
of costs and attorney’s fees bé/ his acceptance of payment of the
judgment and by signing a document entitled “Satisfaction of
Judgment." DcWitt v. Liberty Leasing Co. of Alaska, Op.
No. 818,499 P2d 599 (Alaska 1972).

. Under this rule, an award of prejudgment interest is to be
included in the amount of the “money judgment.” Era
Hellcogters. Inc. v. Digicon Alaska, Inc., Op. No. 999, 518
P2d 1057 (Alaska 1974).

~Under this rule, a trial jud%e may award attomeY fees
without a formal motion and without a hearing, especially in a
situation where the parties seeking to be heard did not file a
formal request for fees. Urban Development Company v.
Dckrcon, Op. No. 1083, 526 P2d 325 (Alaska 1974).

This rule does not agglz in a divorce action. Burrell v,
Burrell, Op. No. 1169, 537 P2d 1(Alaska 1975).

A trial judge may award attorney’s fees without a formal
motion and without' a hearing. National Bank of Alaska v.
JB.L. & K. or Alaska, Inc., Op. No. 1239, 546 P2d 579
(Alaska 1976).

A “hold harmless” indemnity clause includes the cost of
recovery in the clause itself. Mnnson-Osherg Co. v. State, Op.
No. 1292.552 P2d 654 (Alaska 1976).

Where parties' potential liability for payment of actual
recovery greatly exceeded J)otentlal liability for cost of
defense, the main issue could not be said to be the cost of
defense. Continental Ins. Co. v. U.S. Fid. & Guar. Co., Op.
No. 1298, 552 P2d 1122 (Alaska 1976).

The cost of in-house counsel is not an attorney’ fee within
the meaning of this rule. Continental Ins. Co. v. US. Fid. &
Guar. Co., Op. No. 1298, 552 P2d 1122 (Alaska 1976).

Attorney’s fees should he computed on basis of net, not
gross, recovery. Fairbanks Builders, Inc. v. Sandstrom
Plumbing & Heating, Inc., Op. No. 1324, 555 P2d 964
(Alaska 1976)

Attorney's fees arc not recoverable under this rule in an
action in “federal court grounded on both admiralty and
diversity jurisdiction. Kalunbnck, Inc. v. Insurance Co. of the
State of Pennsylvania, Inc., 422 FS 44 (USDC Alaska 1976).

Where defendant is dismissed under Civil Rule 41§a)(l)t[)a]
before service of any pleading or motion by defendant but
would have required trial court to consider merits of controver-
sy, there is no joinder of issue, no prevailing Xa ,and an
award of attorney's fees is precluded. State v. Alaska Inter-
national Air, Inc.. Op. No. 1409, 562 P2d 1064 (Alaska 1977).

One and one-half page memorandum devoid of authorities
was not statement required by Civil Rule 77(b)(2), so that
motion to dismiss was frivolous and issue was not joined,
precluding award of attorney’s fees. State v. Alaska Interna-
tional Air, Inc.. Op. No. 1409, 562 P2d 1064 (Alaska 1977)

When condemnee is eligible for attorney’s fees in eminent
domain action, he must receive full compensation under Civil
Rule 72, not partial compensation under Civil Rule 82.
Greater Anchorage Area Borough v. Ten Acres, Op. No.
1417, 563 P2d 269 (Alaska 1977).

It was proper to allow party atlomey’s fees for defending
against one party, and separate fee for prevailing on
cross-claim naainst third gartv. Knps Transport, Inc. v.
Henry, Op No. 1527. 572 P2d 72 (Alaska 1977).
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Rule 82

When a public corporation’s active representation in
litigation is by in-house counsel rather than retained counsel,
award of attorney's fees pursuant to Rule 82 is proper. Greater
Anchorage Area Borough v. Sisters, Etc., Op. No. 1550, 573
P2d 862 PAIaska 1978).

An oral explanation on the record by the trial judge is
adequate to justifyl decision denying attorney’s fees. Larry v.
Dupree, Op. No. 1652, 580 P2d 326 (Alaska 1978).

Civil Rule 82 applies only to “costs of Ihe action,” and not
to attorney’s fees incurred in the conduct of a prior arbitration.
Alaska State Housing v. Riley Pleas, Inc., Op. No. 1765, 586
P2d 1244 (Alaska 1978).

Attorney’s fees could not be assessed against a public
school teacher whose dismissal from employment was upheld
by the superior court where the teacher had a statutorily
guaranteed right to contest his dismissal in the courts. Crisp v.
Kenni Peninsula Borough Sch. Disk, Op. No. 1771, 587 P2d
1168 (Alaska 1978).

Civil Rule 82 had no application to claim for attorney fees
by defendant retailer in suit based on strict tort liability against
retailer and manufacturer, but retailer could recover costs based
on indemnification obligation of manufacturer. Heritage v.
Pioneer Brokerage & Sales, Op. No. 1855, 604 P2d 1059
(Alaska 1979).

Plaintiffs were jointly and severally liable for costs and
attorney’s fees although they filed separate complaints, where
cases were consolidated for trial. Stepanov v. Gavrilovich,
Op. No. 1823, 594 P2d 30 (Alaska 1979?.

Civil Rule 82 does not gov_em appeals to Superior Court
from administrative agency decision. Kodiak Western Alaska
v. Bob Harris Flying Service, Op. No. 1820, 592 P2d 1200
(Alaska 1979).

A client’s absence of obligation to pay for Ie%al Services
rendered docs not preclude an award of attorney’s fees. Arctic
Slope Native Assoc, v. Paul, Op. No. 2058, 609 P2d 32
(Alaska 1980).

Where prevailing party’s attorneys, apparently motivated by
considerations of professional courtesy, charged him for their
services at the rate of $30.00 per hour rather than 'he custom-
ary rate of S75.00 per hour, the court would be justified in
valuing those services using the customary rate. Arctic SIoEe
liglgb\)/c Assoc, V. Paul, Op. No. 2058, 609 P2d 32 (Alaska

In determining the amounts of attorney’s fees on appeal in
public interest Iitlc];ation, the same considerations arc applicable
as at die trial level, and it is therefore af)prop_riage to award full
attorney’s fees on appeal to a successful public interest litigant.
Thomas v. Bailey, Op. No. 2094, 611 P2d 536 (Alaska 1980).

It was not unreasonable for the superior court to find that
plaintiffs exercising their rights under die election contest
statute, were public interest litigants against whom an assess-
ment of attorne?{’s fees would be improger. Thomas v. Croft,
Op. No. 2135,614 P2d 795 (Alaska 1980).

Where the defendants in litigation stemminﬁ from a
contested gubernatorial election were the state and the primary
winners, it was proper to award attorney’s fees against the state
as a coprevailing party since the litigation was caused by the
irreqularities of state election officials in the conduct of the
election. Thomas v. Croft, Op. No. 2135,614 P2d 795 (Alaska

1980).
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Under diis rule, trial court could in its discretion order
co-defendant to pay all of the fees awarded to the prevai
parg/, especially where the court believed that panic
co-defendant to"be die wrongdoer Moses v. McGarvcy,
No. 2139,614 P2d 1363 (Alaska 1980).

This rule does not require the court to limit its award to
amount requested. Stntc v. Fairbanks North Star Born
School Disk, Op. No. 2257,621 P2d 1329 (Alaska 1981).

To the extent that work performed is duplicative
unnecessary, it should not be considered in determining
proper award under this rule. State v. Fairbanks North !
?ggf)ugh School Hist., Op. No. 2257, 621 P2d 1329 (All

An attorney-litigant who defends an action through reta
counsel should not be reimbursed for his own participa
unless the court clearly segregates his compensable t
expended as an attorney active in Ihe litigation, and
noncontpensable time, expended as client. Sherry v. She
Op. No. 2271,622 P2d 960 (Alaska 1981).

_The decision in Crisp v. Kcnai Peninsula Borough Scl
District, 587 P2d 1168 (Alaska 1978) does not appl;
appeals of administrative decisions if the consequences the
arc for less significant than in the Crisp case, and courts
continue to assess reasonable attorney’s fees against the lo
party in such cuses. Sjong v. State, Op. No. 2269, 622 P2d
(Alaska 1981).

_ While attorney’s fees are costs, they are not covered by
literal requirements of Civil Rule 79Eb¥. State v. lInivcrsit
Airslot, Op. No. 2303, 624 P2d 807 (Alaska 1981).

Under this rule an attorney is entitled to attorney’s fees
punitive damage award unless the court in its discrr
specifically states otherwise. Sturm, Rugcr & Co. v. Day,
No. 2330, 627 P2d 204 (Alaska 1981).

Superior court does not have authority to award costs
fees in a child in need of aid proceeding Cooper v. State,
No. 2453,638 P2d 174 (Alaska 1981).

~ Award of costs and fees in child custody action may
include costs or fees incurred in any other action, such
child in need of aid proceeding, no matter how closely rel
the issues might be. Cooper v. State, Op. No. 2453, 638
174 (Alaska 1981).

On appeal to superior court ofa municipal zoning tisci:
it was error for the court to award attorney’s fees to
prevailing parties based upon die civil rules rt.ther than
appellate rales. Royal Kresl Const, v. Anchorage, Op.
2400, 640 P2d 133 Z’Alaska 1981).

_ Award of attorney’s tees under this rule to prevailing j
in state action arising out of the admiralty jurisdiction o
United States was proper. Williams v. Eckert, Op. No 2
643 P2d 991 (Alaska 1982).

Where natural paret' consented to adoption of her child
then unsuccessfully sought to withdraw such consent, an &
of substantial attorneys fees to the prevailing party
manifestly unreasonable. S.0. v. W.S., Op. No. 2491, 643
997 (Alaska 1982).

Where it was unclear what the parties intended in a
ment on offer and acceptance which provided that attorr
fees be provided under the terms of “an Alaska Civil Rul
endorsement” contained in an insurance policy of defen’
remittal was appropriate to determine whether there w
meeting of the minds of the parties on lhe issue of attc
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fees.)SaIniine v. Knngin, Op No. 2501, 645 P2d 148 (Alaska
1982).

Where a E)udgment on offer and acceptance was signed
January 18, but the action was not dismissed by court order
until July 24. a request by counsel filed August 1 for a hearing
on the amount of attorney fees was timely, July 24 being the
proper date from which the request period should have been
calculated. Sniminc v. Knngin, Op. No. 2501, 645 P2d 148
(Alaska 1982).

~ Inaproceeding to modify the terms of a pro?erty settlement
incorporated into a divorce decree an award of attorney’s fees
and costs is propcrlv made pursuant to this rule. Stone v.
Stone, Op. No. 2522,647 P2d 582 (Alaska 1982).

Trial court's award of twenty percent of prevailing party's
costs and fees in case where no recovery was had was not
abuse of discretion. Alvev v. Pioneer Oilfield Services, Op.
No. 2532, 648 P2d 599 (Alaska 1982).

When assessing attorney's fees in litigation under the
Truth-in-Lending Act, llte standards set out in Johnson v.
Georgla Highway Express, Inc., 488 F2d 714 (5th Cir. 1974)
should be applied. Hnyer v. National Rank of Alaska, Op.
No. 2658, 663 I'2d 547 (Alaska 1983).

Given the dissimilar underlying policies between awards of
attorney's fees under this rule and 15 U.S.C. § 1640(a)(3) of
the Truth-in-Lending Act, it was error for the trial court to
resort to the guidelines of this rule in determining its fee award
under the federal acL Haver v. National Rank or Alaska, Op.
No. 2658, 663 P2d 547 (Alaska 1983).

Where the right to the conveyance of certain real property
was the “main issue” in litigation involvin? a demand for
specific performance and a claim of unlawful detainer, the
party prevailing on the “main issue" was entitled to attorney's
fees notwithstanding that the final accounting between the
parties showed that on balance the prevailing party owed
damages to the other party. Currington v. Johnson, Op. No.
2828, 685 P2d 73 (Alaska 1984).

Where State’s motion for attorney's fees cited Appellate
Rule 508 as authority for its request for fees, the court’s order
(a;rantmg the State's motion, which appeared on the very same

ocument, could not reasonably be construed as based on any
other authority. Rosen v. State Bd. of Public Accountancy,
Op. No. 2880, 689 P2d 478 (Alaska 1984),

Unsuccessful challenger to a rezoning decision on ground
(hat open meetings act was violated qualified as a public
Interest litigant under this rule. Brookwood Area Homeown-
ers v. Anchorage, Op. No 2953, 702 I2d 1317 (Alaska 1984).

In a divorce action, the "prevailing party" standard of this
rule does not apply H.P.A. v. S.C.A., Op. No. 2961, 704 P2d

205 (Alaska 1985).

_ AIthout};h award of attorney fees was not unreasonable, the
judgment for attorney’s fee had to be vacated since pan of the
Judgment on which it was based was reversed. Dillingham
Comm. Co. v. City of Dillingham, Op. No. 2966, 705 P2d
410 (Alaska 1985).”

In" unsuccessful negligence action by sawmill employee
against state for alleged failure of state to properly inspect the
sawmill for safety violations, it was not manifestly unreason-
able to award 565,000 to the state for attorney fees even though
the employer insisted on full satisfaction of its compensation
lien, making settlement impossible. Smith v. State, Op. No.
2984, 706 P2d 1160 (Alaska 1985).

Rule 82

An explanation is required in all cases where the trial court
refuses to award attorney fees to the prevailing party. Pratt v.
Kirkpatrick, Op. No. 3054, 718 P2d 962 (Alaska 1986).

When counsel requests attorney's fees, other than based on
the schedule in the Civil Rules, accurate records of the hours
expended and a brief description of the services reflected by
those hours should be submitted. Haves v. Xerox Corp., Op.
No. 3045, 718 P2d 929 (Alaska 1986).

Failure of the judgment to grant attorney’s fees on punitive
damage award was a legal error, hut trial judge had discretion
to waive the thirty-day rule for correcting such errors so as to
g/r_ant a late request for modification of the gud ment. Alaskan
Y S;gglg)ge Inc. v. Smalley, Op. No. 3069, 720 P2d 945 (Alaska

As the prevailing party at trial, defendant could receive the
maximum amount of attorney fees under Civil Rule 82; the fact
that defendant had made an ofTer ofjudgment under Civil Rule
68 would not increase or diminish the award of attorney fees.
Tgugtg)hins v. Schwartz, Op. No. 3110, 724 P2d 1194 (Alaska

A defendant who ultimately fares better than his offer of
judgment is entitled only to partial compensation for post-offer
attorney’s fees. Wickwirc v. Stale, Op. No. 3116, 725 P2d 695
(Alaska 1986).

In an action against the Slate for wrongful termination of an
assistant attorney general, trial court, in awarding attorney's
fees, improperly considered additional expenses incurred by
the Slate resulting from plaintiff's decision to sue several
individual defendants as well as the State, where a stipulation
dismissing (he individual defendants provided that each side
would pav its own attorney's fees. Wickwirc v. State, Op. No.
3116, 725 P2d 695 (Alaska 1986).

Superior court's award of 555,000 in attorney’s fees, which
amounted to approximately 60 Tpercent of the requested amount
and 45 percent of the actual fees incurred, was sustained on
appeal Baltic v. Atlantic Richfield Co., Op. No. 3120, 725
P2d 1069 (Alaska 1986).

Where party successfully enjoined nonjudicial foreclosure
of deed of trust, award of 55000 in attorney fees, based upon
the party's potential liability of 557.000, the amount by which
he was alleged to be in default, was not manifestly unreason-
?%Iseé)Tolslrup v. Miller, Op. No. 3129, 726 P2d 1304 (Alaska

Award of 80 percent of prevailing party’s attorney fees was
not manifestly unreasonable where trial court characterized the
losing party’s defense as bordering on bad faith. Crook v.
Morlcnson-Ncul, Op. No. 3128, 727 P2d 297 (Alaska 1986).

In comf)utin% preiudgment interest on negligence action
award to plaintiff, trial court correctly computed the interest on
the entire judgment amount rather than computing the interest
on the judgment amount less worker’s compensation benefits
paid to plaintiff. Alveska Pipeline Service Co. v. Beadles, Op.
No. 3151, 731 P2d 572 (Alaska 1987).

Trial court's award of 75 percent of the Frevailing party’s
actual attorney’s fees was not manifestly unreasonable.
Stecnmever Corp. v. Mortcnson-Nenl, Op. No. 3154, 731
P2d 1221 (Alaska 1987).

Award to plaintiff of 5700 in interim attorney's fees for its
cost in litigating defendant’s successful motion to have

defendant's own admissions withdrawn was proper. City of
Kcnai v. Ferguson, Op. No. 3155, 732 P2d 184 (Alaska 1987).
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Rule 82

The purpose of this rule is 10 compensate a prevailing fpartr
partially, not fully, for attorney's fees; an award of full
attorney's fees is "manifestly unreasonable” in the absence of
bad faith or vexatious conduct bv the losing parts. Dcmoski v.
New, Op. No. 3184, 737 P2d 780 (Alaska 1987).

Contract provision_qllowin? the prevailing party “reason-
able" attorney feesjustified trial court's award of full’ instead of
partial attorney fees since the plain meaning of a contract
provision prevails over any limitation otherwise imposed by
this rule. Ursin Seafoods 'v. Keener Packing Co., Op. No.
3217,741 P2d 1175 (Alaska 1987).

Trial court had no authority to require the state to pay costs
or attorney's fees as a sanction in a juvenile case. State V.
Sur)enor Court, Third Jtid. Dist., Op. No. 744, 743 P2d 381
(Alaska App. 1987).

Although workers' compensation claim by employees
agoi st an adjustor was not made in bad faith, it was frivolous,
justifying an award of full attorneys' lees. Crawford and Co.
v. Vienna, Op. No. 3243. 744 P2d 1175 (Alaska 1987)

This rule does not agglzy to juduments in divorce cases.
L.L.M. v. P.M., Op. No. 3323.754 P2d 262 (Alaska 1983).

~ The “prevailing party” standard and the divorce action
judgment exception to this rule are inappropriate standards for
determining the question of attorney s fees in connection with
motions to amend or enforce child custody orders. L.L.M. v.
P.M., Op. No. 3323, 754 P2d 262 (Alaska 1988).

The statutory standard of “willfully and without just
excuse” is appropriate for determining the question of
attorney's fees after a motion to amend or enforce a custody or
visitation order is adjudicated; in this way any unsuccessful
party who r_easpr]ablg, and in good faith, believes that his or her
action wasjustified by the best interests of the children will not
be deterred from action bv the possibility of an award of fees
?ré%sc)osts L.L.M. v. P.M.” Op. No. 3323, 754 P2d 262 (Alaska

Projected attorney's fees under this rule based on a stipulat-
ed projected verdict were a pan of a wrongful death
defendant’s liability' insurance policy limits. Schultz v.
Tlgg\é)elers Intlem. Co., Op. No. 3325, 754 P2d 265 (Alaska

Whether an entity is a public interest litigant cannot depend
on the interests of a single member; rather, it must depend on
the interests of typical members; accordingly, where only a few
out of more than 100 members of a nonprofit corporation
bringing suit had sufficient personal economic incentive to
bring such a suit, the nonprofit corporation could qualify as a
gubllq interest litigant. Citizens For The Preservation v.

heffield, Op. No. 336S, 758 P2d 624 (Alaska 1988).

In child support modification action, trial court did not err in
awarding attorney’s fees to the Child Support Enforcement
Division under this rule. Patch v. Patch, Op. No. 3379, 760
P2d 526 (Alaska 1988).

The prevailing parly rule for determining attorney fee

awards under this rule does not apply to fee awards in divorce
cases. Mann v. Mann, Op. No. 3491, 778 P2d 590 (Alaska

1989).
The divorce judgment exception to this rule does not extend

to post-judgment modifications and enforcement moations.
Iilgasrgt)lnnd v. Harllnnd, Op. No. 3459, 777 P2d 636 (Alaska
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Clause in lease/option agreement providing for full rea;
able attorney’s fees lo J)revailing party tn any legal ac
relating to the demised premises was not superseded
subsequent earnest money agreement which did not mer,
attorney's fees. Jackson v. Bnrbero, Op. No. 3456. 776
786 (Alaska 1989).

The prevailin? party" rule used for determining atto
fees under this rule does not apply to divorce cases; ins!
relevant considerations are the relative economic situation
earning power of each party Also, the court may a\
attorney fees where there Is bad faith. Streb v, Streb, Op.
3443, 774 P2d 798 (Alaska 1989).

Trial court erred in awarding attorney fees to the preva
party in a post-judgment child custoc!{v and support case at
a finding that the other purtv acted in bad faith. Horn
House, Op. No. 3498, 779 P2d 1204 (Alaska 1989).

Award of attorney fees in a child custody and support
between unmarried individuals is to be governed by
standard used in divorce actions rather than the prevailing |
standard. Bergstrom v. Lindback, Op No. 3516, 779
1235 (Alaska 1989).

Superior court did not err in allowing the prevailing pai
file a supplemental memorandum five monihs alter the pt
initial mation for attorney fees was made, where the su|
mental memorandum itemized fees requested for work
after the initial motion was filed in opposing Ihe losing pt
motion for relief from judgment. Kcnai Peninsula Borou;
English Bay Milage, Op. No. 3517, 781 P2d 6 (Alaska 19

Trial court erred in taking past settlement negotiations
account in making an award of attorney fees under this
Dovlt v. Penbody, Op. No. 3519. 781 P2d 957 (Aiaska 19!

Trial court did not abuse its discretion in ruling that re
for attorney fees, filed 70 days after entry of judgment,
filed within a reasonable lime, absent any substantial preﬁl
resultine from the delay. T & G Aviation, Inc. v. Foot
No. 3609.792 P2d 671 (Alaska 1990).

In suit by insured against insurer for violating insui
agreement, trial court erred in permitting jury to awan
insured attorney fees beyond those authorized by this
Alaska Pacific Assurance Co. v. Collins, Op. No. 3614
P2d 936 (Alaska 1990).

A non-attorney pro se litigant is not entitled to attorney
under this rule. Alaska Federal S & L v. Beriiliardl, Op
3562. 794 P2d 579 (Alaska 1990).

The argument that trial courts should never be permit!
award fees in excess of those established under
"noncontested” or "without trial" schedules of Civil ftu
following acceptance of an offer ofjudgment under Civil
68 was rejected Van Don v. Culliton, Op. No. 3630, 79'
642 (Alaska 1990).

~ Inarbitration Eroceedilng by borough against brokerage
in which the brokerage firm sued certain borough oiiicia
contribution, ascertain by brokerage firm that law firm |
conflict of interest in representing both the borough i
arbitration proceeding and the individual defendants i
contribution case, and should therefore be barred on [
policy dgrounds from receiving an award of attorney fees
reéecte Integrated Res. Equnov v. Fairbanks Boro,. Op
3633, 799 P2d 295 (Alaska 1990).

Where nationwide class action law suit was not
submitted to Alaska attorney general as required by A
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statute, [lie action was deemed frivolous as to Alaska claimants;
accordm%ly, the defendant, as prevailing party vis-a-vis the
Alaska claimants, was entitled to recover for its attorney fees
spent in Alaska. Dendwvler v. Volkswagen of America, Inc.,
748 F. Supp. 1146 (W.D.N.C. 1990).

In property dispute case, award of attorney fees to an
adverse possessor was appropriate notwithstanding argument
that the award amounted to an unjustified “windfall.” Nome
%%88) v. Fagerstorm, Op. No. 3638, 799 P2d 304 (Alaska

The appellate rules rather than the civil rules control an
award of attorney fees when the superior court determines an
administrative appeal. Diedrich v. City of Ketchikan, Op. No.
3661,805 P2d 362 (Alaska 1991).

The divorce judgment exception to this rule does not apply
to post-judgment modification and enforcement motions,
accordingly, fees in such cases are awarded under the prevail-
ing party standard of this rule for post-judgment money and
property issues, under which the parties’ relative economic
positions are irrelevant. Lowe v. Lowe, Op. No. 3726, 817 P2d
453 (Alaska 1991).

Any award of attorney fees for Iegial services incurred
subsequent to ajudgment for past due child support is a cost of
the action to the extent the fees are attributable to reasonable
and necessarily incurred legal efforts to collect the judgment.
g:gag;g)eron v. Hughes, Op. No. 3805, 825 P2d 882 (Alaska

The four criteria for determining whether a particular
lawsuit involves the public interest are; (1) Is the case designed
to effectuate strong public policies? (fz_) If the plaintiff succeeds
will numerous people receive benefits from the lawsuit? (32
Can only a private part)' have been expected to bring the suit?
(4) Would the purported public interest litigant have sufficient
economic incentive to file suit even if the action involved only
narrow issues lacking general importance? Anchorage Daily
News v. Anchorage School Dist., Op. No. 3652, 803 P2d 402
gAIaska 1990); Citizens Coalition v. McAlpinc, Op. No. 3686,

10 P2d 162 gAlaska 1991); Loeb v. Rasmussen, Op. No.
3786. 822 P2d 914 (Alaska 1991).

Any award of attorney fees for Ie%al services incurred
subsequent to ajudgment for past due child support is a cost of
the action to the extent the fees ate attributable to reasonable
and necessarily incurred legal efforts to collect the judgment.
i:gagn;)eron v. Hughes, Op. No. 3805, 825 P2d 882 (Alaska

Award of attorney fees in divorce cases is not governed by
this rule. Hilliker v. Hilliker, Op. No. 3831, 828 P2d 1205

(Alaska 1992).

_ The “prevailing party” standard of this rule does not apply
in divorce actions; Instead, court must base awurd of fees on
parties’ relative economic situations and earning power Jones
v. Jones, Op. No. 3856, 835 P2d 1173 (Alaska 1992).

Argument that this rule violates due process cluuses of state
and federal constihitions because risk of incurring large
attorney fee award deters many plaintiffs from bringing suit
was rejected. Vin Huff v. Solilo Alaska Petroleum Co., Op.
No. 3857, 835 P2d 1181 (Alaska 1992).

Opposing party should have been allowed ten days to file
motion opposmg award of attorney’s fees. McGill v. Wahl,
Op. No. 3886, 839 P2d 393 (Alaska'1992).

Rule 82

Where a statute expressly calls for an award of reasonable
attorney’s fees to successful plaintiffs, full fees should be
awarded as long as those fees are reasonable. Bobicli v.
Stewart, Op. No. 3913. 843 F2d 1232 (Alaska 1992).

In awarding attorney fees und costs to plaintiffs who
successfully challenged state legislative rcdistrictmg plan, trial
court did not en by ? 1) failing to apportion awards by issue, (2)
awarding fees for post-trial litigation in which plaintiff's did not
Brevall, and (3) awarding fees and costs for work attributable to

oth state case and noncompensable Department of Justice
proceedings. Hickel v. Southeast Conference, Op. No. 4055,
868 P2d 919 (Alaska 1994).

Award of attorney’s fees under this rule must relate solely to
attorney’s services performed in case in which judgment is
entered and must only provide compensation for services

erformed up to time of JudEment. Torrev v. Hamilton, Op.
o. 4073, 872 P2d 186 (Alaska 1994).

Attorney's fees incurred in adversary proceeding in bank-
ruptcy were not recoverable as costs of collection for original
State court Judgment. Torrey v. Hamilton, Op. No. 4073, 872
P2d 186 (Alaska 1994).

It is within the trial court’s discretion to consider a party's
Bre-lltlgatlon fees in determining an award of attorney's fees.
owman V. Blair, Op. No. 4169, 889 P2d 1069 (Alaska 1995).

It is error for the court to rule on a motion for an award of
attorney's fees before the opposing party in given an oggortu-
nity to resEond. Bowman v. Blair, Op. No. 4169, 889 P2d
1069 (Alaska 1995).

Attorney’s fees award was vacated in light of ruling
requiring remand of case for turther evidencing hearing. Sweet
v. Sisters of Providence in Washington, Op  No. 4200, 893
P2d 1252 (Alaska 1995).

An award of only approximately thirty percent of the
prevailing party's attorney’s fees was within the court's
discretion since the case was the first Alaska case dealing with
arbitral immunity. Fcichtinger v. Conant, Op. No. 4189, 893
P2d 1266 (Alaska 1995).

Wien a trial court awards attorney’s fees, it may but need
not, take into account the existence of an unaccepted Rule 68
offer if the elaimant-offcree fails to better the offer. Fairbanks
North Star Borough v. Lukcview Enterprises, Inc., Op. No.
4218, 897 P2d 47 (Alaska 1995).

Given the amendments to Civil Rule 82 effective July 15,
1993, pre-amendment case law discussing the impact of
successful Rule 68 offers on attorney's fees awards have
limited application. Fairbanks North Star Borough v.
Lakcview Flntcrprises, Inc., Op. No. 4218, 897 P2d 47
(Alaska 1995).

Where case was in process when new Rule 82 went into
effect, new rule was to be applied of attorney’s fees. Bishop v.
Municipality of Anchorage, Op. No. 4233, 899 P2d 149
(Alaska 1995).

‘Non-profit corporation organized for purpose of discour-
aging prostimiion which brought action to abate house of
prostitution qualified as public interest Iltlgant. SAC v. Lot 3,
%I}g%( 3, Evergreen, Op. No. 4245, 902 P2d 766 (Alaska

Amendment to this rule effective July 15, 1993, should have
been applied to case where summary judgment was entered on
June 7, 1993, defendants were declared prevailing parties on
August 16, 1993; and attorney’s fees were award on November
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1, 1993. Nielson v. Benton, Op. No. 4258. 903 P2d 1049
(Alaska 1995).

The rule of Cameron v. Hughes, 825 P2d 882 (Alaska
1992), that legal costs reasonably and necessarily incurred in
collecting a judgment for past-due child support should be
treated as "costs of the action” and awarded to the collecting
party, applies only to po;.-judgment fees incurred after a
support obllgatlon has been reduced to a unitary, fixed-sutn
judgment and only in child support cases. It does not apply in
an action to reduce a spousal support obligation toi'ud ment.
Saltz v. Soliz, Op. No 4272, 903 P2d 1070 (Alaska 1995).

While this rule does not generally apply to divorce cases, it
docs apply to post-judgment enforcement and modification
ngéc;ns. Saltz v. Saltz, Op. No. 4272, 903 P2d 1070 (Alaska

Native Alaskan Council of elders which filed suit to prevent
clcarcut harvestin? of tract of timber believed to be location of
historic Eyak village and burial ground qualified as public
interest litigant. Eyak Elders Council v. Shcrstonc, Inc., Op.
No. 4273, 904 P2d 420 (Alaska 1995).

This rule docs not preemEt applicability of common fund
doctring, wholly or in part. Edwards v. Alaska Pulp Corp.,
Op No. 4362, 920 P2rJ 751 (Alaska 1996).

“This rule, a fee-shifting tool which provides partial
reimbursement of prevailing parly's legal fees, was not
intended to cap recovery of attorney fees under common fund
doctrine, a fee-spreading mechanism which prevents unjust
enrichment of those who derive benefit from efforts of others.
Edwards v. Alaska I'ulp Corp., Op. No. 4362, 920 P2d 751
(Alaska 1996).

Where class representatives agreed to pay their lawyers
whatever fees the court awarded, determination by court of
“actual" fees was not necessarily limited to hourly fees.
Municipality of Anchorage v. Gentile, Op No. 4388, 922 P2d
248 (Alaska 1996).

Where police officers and fire fighters prevailed in class
action against municipality to cPrevent reduction of post-
retirement medical benefits, and class representatives had
agreed to pay their attorneys whatever attorney fees were
awarded by trial court, trial court had discretion to use risk
enhancement and common fund doctrine as factors in
calculating fee award and to require class members to contrib-
ute to attorney fees front benefits created or Frotected by class
action. Municipality of Anchorage v, Gentile, Op. No. 4388,
922 P2d 248 (Alaska 1996).

All motions for attorney fees, including motions grounded
on statutes, made after July 15, 1996, must be made within 10-
dav time frame of this rule. Jones v. Jones, Op. No 4430, 925
P2d 1339 (Alaska 1996).

Excess insurer was not responsible for part of attorne¥'s
fees paid bv primary insurer. Safetv Nat. Cas. v. Pacific
Employees. Op. No. 4440,927 P2d 748 (Alaska 1996).

Trial court’s ruling that labor organization representing cilY
firefighters in litigation against city was not entitled to full,
reasonable attorney fees under bad faith exception to this rule
was not clearly erroneous. Fairbanks Fire Fight. Ass'n v.
Fairbanks. Op. No. 4801,934 P2d 759 (Alaska 1997).

Final findings of fact and conclusions of law in which triul
court denied grand#Jargnts’ petiiion for adoption and awarded
physical custody of child to father was final judgment trigger-
Ing 10-day period for filing of motion for attorney fees and
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costs; petition for review of interim custody order had
on finality of trial court’s entry of findings and cor
and stay of trial court's order did not affect trit
jurisdiction to entertain motions for costs and attor

L.M. v. MW, Op. No. 4840, %41 P2d 900 (Alaska

Contractors who filed declaratory judgment action
that amendments to Little Davis-Bacon Act should
their pre-existing contracts failed to qualify' as publii
litigants since each had substantial economic incentive
suit. Enstwind, inc. v. State, Op. No 4927, %1
(Alaska 1997).

Court does not abuse its discretion if it fails to i
prevailing party's victory on subsidiary issue as “<
factor" mandating reduction of award to prevailin
Nielson v. Benton, Op. No. 4978,957 P2d 971 (Ataski

Award of attqrne){] fees to property claimant
forfeiture proceeding had to be reversed” if property
used fictitious name. State v. Johnson, Op. No. 4991,
440 (Alaska 1998).

~ Where trial court unquestionably possessed
jurisdiction over state in civil forfeiture proceeding
power to award attorney's fees against state notwith
that court released jurisdiction over res prior to award.
Johnson, Op. No. 4991,958 P2d440 (Alaska (1998).

SL(JFEI’iOF court hearing appeal form administrative
awards attorney’s fees under Appellate Rule 508, n
Rule 82. Stninnkcr v. Williams, Op. No. 5003, 960 |
(Alaska 1998).

Argument that losing plaintiff in civil tights action
be shielded form liability for fees and costs under t
unless plaintiff's lawsuit is frivolous, unreasonable or
foundation was rejected. Muody-Hcrrcra v. State D
Natural Resources, Op. No. 5050, 967 P2d 79 (Alaska

Divorce exception to this rule did not apply to p
action. Rubright v. Arnold, Op. No. 5083, 973 P.
(Alaska 1999).

Where trial ended after three days when directed
motion was granted, case did in fact go “to trial” for pi
of this rule. Mnrtin v. State. Op. No. 1622, 973 P2
(Alaska App. 1999).

This rule is not authority for assessing attorney's fee
against counsel. Wilson v. Municipality of Anchora”
0. 5111,977 P2d 713 (Alaska 1999?.

Civil Rules 79(h) and 82(g). which address the alloca
costs and attorney's fees respectively between thin
plaintiffs and third-party defendants joined in an action
Alaska's equitable apportionment statute, do not apply
the original plaintiff has made a direct claim against the
party defendant; in such cases, the usual Alaska praci
awarding costs and attorney's fees to the prevailing
applies. City of Kodiak v. Parish, Op. No. 5170, 986 Pi
(Alaska 1999).

Award of attorney's fees in any proceeding arising
Alaska’s Uniform Landlord and Tenant Aa should be
under AS 34.03.350 rather than Civil Rule 82. Sullit
Subramanion. Op. No. 5270, 2 P3d 66 (Alaska 2000).

Because child support case was settled withoui
reference to attorney's fees and because alleged prev
party failed to notify other party of her intent to pursue Ri
attorney’s fees in addition to terms negotiated in setth
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agreement, any award of Rule 82 attorney's fees was barred.
Sanders v. Barth. Op. No. 5328. 12 P3d 766 (Alaska 2000).

~ Award of anomey fees under this rule mag not include fees
incurred in defending ugoinst 42 U.S.C. (j 1988 claims. Brown
v. Ely, Op No. 5347. 14 P3d 257 (Aluska 2000).

Where plaintiffs' claims were based upon common law and
the Unfair Trade Practices Act. trial court had discretion to look
to both this rule and the statute in decidin(z; attorney's fees.
Garrison v. Dixo.t, Op. No. 5378. 19 P3d 1229 (Alaska 2001).

This rule does not allow for awards of “several” attorney’s
fees against multiple non-prevailing parties: an award is based
on the amount of the prevailing parry's actual reasonable
attorney's fees, and the number of non-ptevallmg parties is
mconse(iuentlal. Garrison v. Dixon. Op. No. 5378, 19 P3d
1229 (Alaska 2001).

Where there is no dispute about the reasonableness of
attorney's fees awarded under Civil Rights 68, the factors listed
in dtis rule cannot be applied to reduce the award, Kellis v.
Crites, Op. No. 5380,20 P3d 1112 (Alaska 2001).

Where defendant prevails on state law claims brought in
state court that are Integrally related to federal civil rights
claims, defendant is entitled to award of attorney's fees without
showing that plaintiffs claims were frivolous, Unreasonable or
without foundation. Sengupta v. University' of Alaska, Op.
No. 5397,21 P3d 1240 (Alaska 2001).

In action for reformation of recorded easement, this rule,
which provides for award of partial attorney’s fees to prevail-
mg party, was overridden by provision in easement agreement
calling for "reasonable attorney’s fees," which was interpreted
as meaning full reasonable attorney’s fees. Gamble v.
Norlhstore Partnership, Op. No. 5445, 22 P3d 457 (Alaska
2001).

This rules only applies to "costs of action,” not attorney's
fees incurred in conduct of Frior arbitration. lloldcrness v.
State Farm Fire and Casualty Co., Op. No. 5425, 24 P3d
1235 (Alaska 2001).

Aluska R. Civ. P. 82(a) provides for an uward of attorney's
fees to the prevailing party “except as otherwise provided by
law” If a specific statutory scheme for attorney’s fees or costs
exists. Alaska R. Civ. P. 79 and 82 do not apply. Enders v.
Parker, Op. No. 5446.28 P3d280 (Alaska 200151.

Court can award costs and attorney's fees even after it

concludes dial it Incks subject matter&urlsdictipn over a part{s
ﬂﬂ)& Foster v. State. Op. No. 5504, 34 Pjd 1288 (Alaska

Accepting a motion for attorney’s fees despite the fact that it
was one day past the Alaska R. Civ. P. 82(c) deadline was well
within the ‘superior court’s discretion. Kaiser v. Sakata, Op.
No. 5526,40 P3d 800 (Alaska 2002).

1 Prevailing Party-

Even though there has not been a final determination on the
merits in the case, where the complaint has been dismissed for
failure to comply with an order to produce corporate records,
the defendant Is the "prevailing partY." and as such is entitled
to attorney fees as costs. Hart v. WolfT, Op. No. 724, 489 P2d
114 (Alaska 1971).
~ Avparty may be the “prevailing party" within this rule if he
is successful with regard to the main issues in the action.
Cooper v. Carlson, Op. No. 907, 511 P2d 1305 (Alaska 1973).

Rule 82

The prevailing Iparty in each case should not automatically
be awarded the full amount of attorney fees incurred. Malvo v.
Jl.9C7.3 )Penncv Co.,, Inc., Op. No. 901. 512 P2d 575 (Alaska

The purpose of this rule is to partially compensate the
prevailing party for the costs and fees incurred where such
compensation is justified, not to penalize a party for liti atin’ﬂ a
800 faith claim” Malvo v. J. C. Penney Co.. Inc., Op.

01,512 P2d 575 (Alaska 1973).

The purpose of this rule is to compensate partially a
prevailing party for costs which he has incurred in litigation.
Citv of Valdez v. Valdez Development Company, Op. No.
1051,523 P2d 177 (Alaska 1974)

It is not the purpose of this rule to Penalize a party for
litigating goodfaith claim but rather partially to compensate the
prevailing party where such comfensation Is justified. Gilbert
v. State. Op. No. 1085, 526 P2d 1131 (Alaska'l974>.

Generally, for purposes of awarding costs and anomey fees
to the prevallmghparty, the “prevailing party" is considered to
be die party who has successfully prosecuted or defended
against the action — the one who is successful on the main
issue of the action and in whose favor the decision or verdict is
rendered and the judgment entered. Adoption of v. M.C.. Op.
No. 1103, 528 P2d 788 (Alaska 1974).

Determination of prevailing party does not autpmatical!;/
follow if party receives an affirmative recovery, but is ground-
ed in which party prevails on die main issues. Continental Ins.
Co. v. US. Fid. & Guar. Co., Op. No. 1298, 552 P2d 1122

(Alaska 1976).

Litigant may be prevailing party if he is successful with
regard to the main issue in the action, even if other side
receives some affirmative recovery. Alaska Placer Co. v. Leg,
Op No. 1294, 553 P2d 54 (Alaska 1976).

When trial court does not award attorney's fees to a
prevailing partg who was not awarded a money judgment, it
must state the basis for its decision. Stordahl v. Government
Ifgn}%oyees Insurance Co., Op. No. 1422, 564 P2d 63 (Alaska

~ Attorney's fees are to be awarded to plaintiff who prevails

in public interest case, although they would not be assessed

against him if he did not E)revall. Anchorage v, McCabe, Op.
0. 1490, 568 P2d 986 (Alaska 1977).

_ The triul court retains discretion to refrain from characteriz-
ing either party as "prevall_lng" for purposes of uwardmg
attorney's fees Tobeluk v. Lind, Op. No. 1781, 589 P2d 87
(Alaska 1979).

'Hie pur‘Jose of Civil Rule 82 is to compensate a prevailin
party partially, not fully, for costs and attorney’s fees incurred.
?B%nov v. Gavrilovich, Op. No. 1823, 54* P2d 30 (Alaska

Where jury assessed damages against principal, failure to
assess damages against agent did not convert agent into
prevailing party entitled to attorney's fees in discretion of
court. Dowling Supply & Equipment v. Gardner, Op. No.
1974, 602 P2d 125 FAIaska 1 795.

Two teachers who brought suit against their school district
for a salary increase allegedly due them did not meet the
“public interest” exception to the normal rule permitting a
discretionary uward of attorney’s fees to the prevailing party.
Rouse v. Anchorage School Dist., Op. No. 2106, 613 P2d 263
(Alaska 1980)

221



Rule 82

If a debtor raises a claim under the Truth-in-Lending Act as
a partial defense, the debtor may be awarded a reasonable
attorney's fee pursuant to ihe provisions of that at' lor
successful assertion of his claim; however, success on one
claim docs not necessarily make the debtor the prevailing party
in the entire action, and need not preclude the court from
awarding offsetting attorney’s fees to the prevailing party under
this rule. Haver v. National Bank of Alaska, Op. No. 2211,

619 P2d 474{Alaska 1980).

The party who obtains an affirmative recove? is not
necessarily the prevailing party within the meaninﬁ of this rule,
and it is error for a court fo rely solely on that factor in
awarding anomey's lees. Haycr v. National Bank of Alaska,
Op. No. 2211, 619 P2d 474 (Alaska 1980).

A dispute between the state and diree individuals concern-
ing valuable private property seized for vioIatin? state laws
regulating a commercial enterprise does not fall within the
“public interest" exception to the normal uward of attorney's
fees to the prevailing party. FA" American Eagle v, State, Op.
No. 2227, 620 P2d 657 (Alaska 1980).

Where disposition of issues presented on appeal clearly
established hushand as the prevailing party, award of attorney’s
fees to wife, who initiated action seeking modification of terms
of proFerty settlement incorporated into divorce decree, was
properly vacated and remanded to afford husband an opportu-
nity to seek award of attorney’ fees Stone v. Stone, Op. No.
2522,647 P2d 582 (Alaska 1982).

Class action against stale and borough asserting that service
area provisions of statute violated constitutional rights of all
horough residents was public interest litigation, thus court’s
failure to award attorney’s fees to the borough as prevailing
party was not error. Falke v. Fairbanks North Star Borough,
Op. No. 2530.648 P2d 597 (Alaska 1982).

Plaintiff had sufficient private economic reasons lo litigate
decision by Alaska De_?.artment of Health and Social Services,
which allowed a “certificate of need" for a hospital facility lo
remain in effect indefinitely, tojustify superior court’s award of
attorney's fees to defendant as the prevailing part%, against
plaintiff's contention that the case came within the public
Interest I|t|fgat|on exception lo this rule. Sisters of Providence
\igg)zgpt, of Health, Etc.. Op. No. 2536. 648 P2d 970 (Alaska

In applying the public interest exception to this rule, it
makes no difference whether the defendant is a private rather
than a public entigy. Southeast Alaska Conservation Council
v. State, Op. No. 2662, 665 P2d 544 (Alaska 1983).

In action by a private conservation council against the state
challenging on constitutional and statutory grounds a timber
sales contract entered into between the slate and a timber
company, it was a violation of the public interest exception to
this rule for (he court to award attorney's fees against the
conservation council.  Southeast Alaska Conservation
Council v. State, Op. No. 2662, 665 P2d 544 (Alaska 1983).

Where grant of summary judgment against corporations for
violating implied duty of good faith and fair dealing in employ-
ment contract was reversed, award of attorneys” fees to the
corporations was vacated even though the corporations
prevailed with respect to other related Issues. Milford v. de
Lasnlo, Op. No. 2679, 666 P2d 1000 (Alaska 1983).

If a coridentnee asserts counterclaims that are basically
common law actions, such as negligence, the condemnor can
be awarded costs and attorney’s fees if it is the prevailing party
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on those issues. Stcwert v. State, Dept, of Trnnsportat
Op. No. 2895, 693 P2d 827 (Aluska 1984).

Once the State agreed to dismissal of condemnation act
condemnation was no longer an issue, thus State was entitle
attorney’s fees thereafter incurred in successfully defent
against condemnee’s counterclaims seeking to prevent the S
from removing trees and buildin? a retaining wall on
State’s own property. Stewart v. Slate, Dept, oriranspo
(ion. Op. No. 2895,7693 P2d 827 (Alaska 1984).

Unsuccessful_challenger to a rezoning decision on gro
that open meetings act was violated qualified as a pu
interest litigant under this rule. Brookwood Area llorncu
crs v. Anchorage, Op. No. 2953, 702 P2d 1317 (Alaska 191

In a divorce action, the "prevailing party" standard of
rule does not apply. H.P.A. v. S.C.A., Op. No. 2961, 704
205 (Alaska 1985).

Unsuccessful suit by Labor Federation to enforce the w
requirements of the Little Davis-Bacon Act was motivi
principally by private rather than public concents, hence
Federation was not a public interest litigant; therefore, i
court's award of attorney fees to the prevailing party was
an abuse of discretion. Alaska State Federation of Labo
State, Op. No. 3014, 713 P2d 1208 (Alaska 1986).

~In contested marriage and partnership dissolution proc<
ing, trial court did not abuse its discretion in awarding
prevailing party actual attorney's fees of $21,932 due
vexatious conduct by the losing party. Horton v. Hansen,
No. 3072, 722 P2d 211 (Alaska 1986).

Generally, since a dismissal with prejudice is an adjud
tion on the merits, a “prevailing party” determination
possible for purposes of this rule. Municipalitv of Anchor
v. Baugh Const., Op. No. 30S3, 722 P2d 919 (Alaska 1986)

Defendant was clearly the prevailing party even if two o:
affirmative defenses were rejected. Municipality of Anch
a%%(i\)/. Baugh Const., Op. No. 3083, 722 P2d 919 (Ala
1986).

Trial court did not ubusc its discretion in awardin?
grevallmg party $12,000 for attorney fees instead o
22,594 actually incurred, since although the losing Jaar
case was weak, it was not vexatious or brought in bad fa
Wickwirc v. Arctic Circle Air Services, Op. No. 3084,
P2d 930 (Alaska 1986).

Where taxpayer paid the challenged tax under protest, t
sued for a refund on constitutional grounds and lost,
Juddgment merely upheld the constitutionality of the tax- stat
and did not result In a money judgment, thus the state as
prevailing party was only entitled to attorney fees "in a reas
able amount" rather titan attorney fees “commensurate with
amount and value of Iceal services rendered,” Atlantic Hi
field Co. v. State, Op. No. 3096, 723 P2d 1249 (Alaska 198.

A contribution-claim defendant is not a prevailing p;
entitled to costs and attorney’s fees when it secures summ
judgment against the contribution-clnimant by settling with
injured plaintiff, Foss Alaska Line, Inc. v. Northland Sen
es. Op. No. 3112, 724 P2d 523 (Alaska 1986).

A party who successful]?{ defeats a claim of great poten
liability may be the prevailing party even if the other side
successful itt receiving an affirmative recovery Hutchins
Schwartz, Op. No. 3110. 724 P2d 1194 (Alaska 1986).

Defendant, who faced a potential liability of $275,000
was required to pay only $1,937 less 40" percent, was
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prevailing party Hutchins v. Schwartz, Op. No. 3110, 724
P2d 1194 (Alaska 1986).

The “prevailing party” standard and the divorce action
judgmert exception to this rule are inappropriate standards for
determining die question of attorney's fees in connection widi
motions to amend or enforce child custody orders L.L.M. v.
P.M.. Op. No. 3323, 754 P2d 262 (Alaska 1988).

The statutory standard of “willfully and without just
excuse" is appropriate for determining the question of
attorney’s fees after a motion to amend or enforce a custody or
visitation order is adjudicated; in this way any unsuccessful
party who reaspnablt;, and in good faith, believes that his or her
action was justified by the best interests of the children will not
be deterred from action by the possibility of an award of fees
zig%g)osts. L.L.M. v. P.M.I'Op. No. 3323, 754 P2d 262 (Alaska

The prevailing party rule used for determining attorney’s
fees awards under this rule does not apply to fee awards in
divorces. Rhodes v. Rhodes, Op. No. 3339, 754 P2d 1333
(Alaska 1988).

As long as defense costs are reasonable, a successful
defendant may recover whatever portion the trial court in its
sound_discretion sees fit to award; attorney’s fees which
prevailing defendants may recover are not limited as a matter
of law by the amount of damages the unsuccessful plaintiff
sought. Stevens Bv Park View Corp. v. Richardson, Op. No.
3313, 755 P2d 389'(Alaska 1988).

Plaintiff, who successfullfy prosecuted his action against
defendant for moneys owed from the 1984 fishing season and
defeated defendant’s counterclaim for damages, was the
Plrevallmg garty despite failing on his claim for moneys owed

rom the 1982 season and on his claim that he was defendant's
employee rather than an independent contractor. Day v. Moore,
Op. No. 3422, 771 P2d 436 (Alaska 1989).

For purposes of awarding fees pursuant to this rule, the
general rule is that the prevailing party is the one who has
successfully prosecuted or defended against the action, the one
who is successful on the main issue of the action and in whose

favor the decision or verdict is rendered and the éUd ment
entered. Duv v. Moore, Op. No. 3422, 771 P2d 436 (Alaskn

1989).

Apaity does not have to prevail on all the issues in the case
to be a ‘F_re\(a_nmg party”: one who defeats a claim of great
potential liability may be the prevailing party even though the
other side receives an affirmative recovery. Day v. Moore, Op.
No. 3422, 771 P2d 436 (Alaska 1989).

In personal injury’ action by plaintiffs against helicopter
owner following plaintiffs settlement with the helicopter
component manufacturers, where defendant ultimately did not
have to pay plaintiffs anything after the verdict in the plaintiffs
favor was reduced by the amount of their previous settlements,
the trial court did not abuse its discretion in holdm? that the
defendant was Ilte prevailing party. Buoy v, ERA Helicopters,
Inc., Op. No. 3423, 771 P2d 439 (Alaska 1989).

Trial court did not abuse its discretion in concluding that
each side should bear its own costs and attorney fees since each
side prevailed in substantial areas of the litigation. Onksmith
v. Brusich, Op. No. 3434, 774 P2d 191 (Aioska 1989).

The divorce judgment exception lo this rule does not apply
to post-judgment “modification and enforcement motions;
accordingly, fees in such cases arc awarded under the prevail-
ing party standard of this rule for post-judgment money and
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property issues, under which the parties’ relative economic
positions are irrelevant. Lowe v. Lowe, Op. No. 3726, 817 P2d

453 (Alaska 1991).

Estate of deceased minor, which prevailed in action for
damages against store that illegally sold alcohol to the minor,
did not satisfy the "public interest” litigant criteria, thus was
not entitled to actual attornez fees. Loeb v. Rasmussen, Op.
No. 3786, 822 P2d 914 (Alaska 1991).

The four criteria for determining whether a particular
lawsuit involves the public interest are; (1) Is the case designed
to effectuate strong public policies? gz) If the plaintiff succeeds
will numerous people receive benefits from the lawsuit? (32
Canonly a ﬁrlvate party have been expected to bring the sut’
(4) Would the purported public interest litigant have sufficient
economic incentive to file suit even if the action involved only
Narrow issues Iackm% %eneral importance? Anchorage Daily
News v. Anchorage School Dist.. Op. No. 3652, 803 P2d 402
gAIaska 1990); Citizens Coalition v. McAlpine, Op. No. 3686,

10 P2d 16 gAIaska 1991); Loeb v. Rasmussen, Op. No.
3786, 822 P2d 914 (Alaska 1991).

Where insureds prevailed on their claim of policy coverage
and received $50,000 on that claim, but failed on their claim of
bad faith against insurance company, trial court erred in
designating insurance company rather than insureds as prevail-
ing partv. Hillman v. Nationwide Mut. Fire Ins. Co., Op. No.
3971, 855 P2d 1321 (Alaska 1993).

Public interest litigant’s general prevailing party status did
not mean litigant should recover fees incuned in bringing or
defending petitions for review; on which it did not prevail.
Hickel v. Southeast Conference, Op. No. 4055, 868 P2d 919
(Alaska 1994).

~ Plaintiff, whose recovery was slight compared to $700,000
in damages requested, but who succeeded in obtaining full
damages requested for past medical expenses and $16,000 for
past and future physical impairment and pain and suffering,
was prevailing party. Bluinenshine v. Baptiste, Op. No. 4060,
869 P2d 470 (qAIaska 1994).

The “prevailing party” is the party who is successful with
regard to the main issue* in the action, even if the other party
receives some affirmative recovery. Bowman v. Blair, Op. No.
4169, 889 P2d 1069 (Alaska 1995).

Party who retained ownership of the majority of the
disputed items in a probate case was the prevailing ﬁ)arty for
purposes of awarding attorney’s fees. Bowmnn v. Blair, Op.
No. 4169, 889 P2d 1069 (Alaska 1995).

Trustee bank was neutral party in action concerning whether
sale of trust property would be in best interest of all trust
beneficiaries; as such, beneficiary input regarding proposed
course of action could not be contrary to trustee’s interests,
thus award of fees agBaunst beneficiary and to trustee was
unjustified. Barber v. Barber, Op. No. 4345, 915 P2d 1204
(Alaska 1996).

In state court action by merchant mariners against ship
owners and ashestos manufacturers for injuries and wrongful
deaths caused uv exposure to asbestos which was dismissed on
forum non conveniens grounds, court did not err in awarding
anomey fees and costs to defendants as prevailing panics, nor
did such award conflict with admiralty law. Hughes v. Foster,
Op. No. 4790,932 P2d 784 (Alaska 1997).

Alaska Wage and Hour Act, prior to its amendment in
August 1995, did not pennit award of attorney fees and costs to
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prevailin': employer. Grimes v. Kinney Shoe Corp., Op. No
4815,938 P2d 997 (Alaska 1907).

Where main issue in action for reformation of public trust
was approval or rejection of settlement agreement, inlervenor
who prevailed on that issue w;is entitled to attorney's Ices even
if intervenor's legal arguments did not directly, primarily or
necessarily cause court’s favorable decision. Alaska Center
For the Environment v. State, Op. No. 4830. 940 P2d 916
(Alaska 1997).

Prevailing defendants in actions to recover wages under
Alaska Wage and Hour Act are not entitled to award of
attomev’s fees pursuant to this rule. Schorr v. Frontier
Transp. Co., Op. No. 4847,942 P2d 418 (Alaska 1997).

~Inan in’rem civil forfeiture proceeding in which trial court

dismissed state’s forfeiture complaint because of state’s delay
and ordered res released to claimant, claimant was prevailing
party for purposes of attorney fee award even though res was
seized by federal government when claimant did not show to
take receiﬁt of res. State v. Johnson, Oo. No. 4991, 958 P2d
440 (Alaska 1998).

~ Trial court did not abuse its discretion by splitting prevail-
ing gart status for divergent claims. Bliss v. Bobich, Op. No.
5043,971 P2d 141 (Alaska 1998).

In cases involving mixed causes of action, some governed
by attorney fee provisions of this rule and some governed by
attorney fee provisions of Alaska Wage and Hour Act,
determination of Brevailiné; party status remains matter of trial
court discretion. Bliss v. Bobich, Op. No. 5043, 971 P2d 141

(Alaska 1998).

Prevailing plaintiff did not waive its claim to an enhanced
attorney’s fee award, even though it did not request an
enhanced award in its original motion for fees. Alderman v.
Iditarod Props., Inc., Op. No. 5486. 32 P3d 373 (Alaska

2001).
111 Review
A. Standard

The trial judge has large discretion in allowing attorney's
fees for the prevailing party, but the supreme court will reduce
the allowance where the amount awarded is undulg/ high.
Davidson v. Kirkland. Op. No. 38, 362 P2d 106S, 1070
(Alaska 1961).

Court-initiated amendment us to attorney's fees awarded as
costs under this rule, did not affect the running of the time for
appeal as provided under Supreme Court Rule 78a). Radich v,
Iig(iert;imks Builders, Inc., Op No. 285, 399 P2d 215 (Alaska

Where appellant employer, albeit rightly so, prosecuted an
appeal in a workmen's compensation case and thereby imposed
upon employee the necessity to engage counsel to represent
him in the superior court, trial judge did not abuse his discre-
tion under this rule in denying an attorney's fee to appellant.
M-B Contracting Company v. l)uvis, Op. No, 275, 399 P2d
433 (Alaska 1965%.

Even if it may he assumed that appellant were “prevailing
party” within the meaning of Civil Rule 54(d) and 82(a)(1), the
trial court's determination us to denial of attorney's costs where
the action was settled pursuant to Civil Rule 68 was not
disturbed on appeal in the absence of a showing of clear abuse
of the wide discretion allowed under this rule. Albritton v.
Estate of Larson, Op. No. 413,428 P2d 379 (Alaska 1967).
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Awarding attorney's fees to the prevailing party is >
ted to the broad discretion of the trial court. Da v. Gi
Anchorage Area Borough, Op. No. 476,439 P2d 790 (/
1968?: Froelichcr v. Hadley, Op. No. 486.442 P2d 51 (/
1968

The award of SI,300 as attorney's fees rather than S
requested on the basis of hourly charges of S30 and 5s
hour and S350 per day for trial, is not an abuse of disci
Connelly v. Peede. Op No. 577.459 P2d 362 (Alaska 19

The supreme court will interfere with the trial ¢
exercise of discretion in awarding attorney’s fees as cost
where such discretion has been abused. An abuse of disc
is esmblis ted where it appears that the trial court's de
nation .. ¢ nnifestlv unreasonable. Pnlfv v. Rice, Op. No
473 P2d 606 (Alaska 1970).

The award of 57,100 attorney's fees in un action arisii
ofa collision ofan automobile and a tractor trailer combi
on an icc and snow-covered curve of a highway is not an
of discretion, in view of the complexitY of Die factual i
the length of the trial and the potentially large liability
[igr;ule)s Ferrell v. Baxter, Op. No. 688, 484 P2d 250 (7

Where an affidavit which is filed by the defendant >
several factual allegations of the plaintiff and a memort
filed by the defendant raises four defenses, such documei
tantamount to an answer and the plaintiffs right to dismi
is terminated. Thus, althougih the ﬁlaintiff files a voh
dismissal of the suit, the trial court has the authority to
to defendant attorney fees. Miller v. Wilke, Op. No. 78
P2d 176 (Alaska 1972).

Where a subcontractor is the prevailing party in an act
a contractor against a subcontractor for recovery of pr
payments, an award of 510,000 as attorney’s fees |
subcontractor is not an abuse of discretion ‘in view >
potentially Iarge liability of the subcontractor. Owen Jo
Sons, Inc. v. C.R. Lewis Co., Inc., Op. No. 795, 497 PI
(Alaska 1972).

A trial court does not necessarily abuse its discreti
refusm% to award attorney's lees to a property owne
successfully defends a suit for specific performance
contract to sell property. Italians v. Amid, Op. No. 89
P2d 1074 (Alaska 1973{.

_ The award of attorney’s fees is discretionary with th
judge and is reviewable oil appeal only for an abuse of m
lion Cooper v. Carlson, Op. No. 907, 511 P2d 1305 (/
1973).

Although an award of attorney’s fees to a ﬁrevailing p
not mandatory, the denial of a motion for such fees may
arbitrarv or capricious or result from improper motive. C
v. Carlson, Op. No. 907, 511P2d 1305 (Alaska 1973).

Inan action against the state to recover additional co
sation arising out of a contract, an award to the state of at
fees 0f $22.633.91 is not an abuse of discretion, where th
was pending for over lour years, the case involved po
liability of over 5500.000 and culminated in a five-day ti
against the contention that the state should receive co
greater than the equivalent to the hourly salary of the |
paid assistant attorneg general who worked on the
multiplied by the number of hours allowed by Ihe trial
Morrisoii-Knudson Co.. Inc., v. State, Op. No. 1012, 51
S34 (Alaska 1974).
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The amount award as attorney fees is within the sound
discretion of tire trial court. Review is limited to ?uestion of
whether the court exceeded that discretion. City of Vnldcz v.
Valdez Development Company, Op. No. 1051, 523 P2d 177
(Alaska 1974)

Tire refusal to award attorney’s fees in a case where each
party prevails in part, and in which cuch award is of approxi-
mately equal value, it is not an abuse of discretion. City of
Valdez v. Valdez Development Company, Op. No. 1051, 523
P2d 177 (Alaska 1974).

Tire award of attorney's fees is vested in the sound discre-
tion of the trial court, and will be interfered with on appeal
onlv when that discretion is manifestly abused. Grnslc Electric
Co. v. Clark, Op. No. 1073. 525 P2d 1081 (Alaska 1974).

Where the trial in a personal injury action lasts over four
days and involves complicated medical and psychiatric issues,
an award of attorney's fees of over SI 5,000, based entirely on
the schedule set out in this rule, is not an abuse of discretion.
Graslc Electric Co. v. Clark, Op. No. 1073, 525 P2d 1081
(Alaska 1974).

Both the awurd of costs and attorney fees to a prevailing
party and the actual determination of who the “prevailing”
party is are within broad discretion of the trial court. Only on a
clear abuse of discretion will the supreme court interfere with
its exercise, such abuse being established only where it appears
that the trial court’s determination is manifestly unreasonable.
/ig%gtlon of V.M.C., Op. No. 1103, 528 P2d 788 (Alaska

In reviewing a trial court’s settlement of attorneys’ fees
(f;.ran.ted at its discretion, the supreme court will disturb such a
inding onIV upon a showing that a wanant was manifestly
unreasonable. Western Airlines, Inc., v. Lathrop Co., Op. No.
1146,535 P2d 1209 (Alaska 1975).

Determination of which Party prevails and is entitled to
costs is within discretion of the trial judge. First National
Rank of Fairbanks v. Enzler, Op. No. 1170, 537 P2d 517
(Alaska 1975).

Moot issues will not be reviewed solely to ?rovide a means
of contesting trial court’s award of attorney’s fees. Munroe v.
Cégy Councll for City of Anchorage, Op. No. 1236, 545 P2d
165 (.Alaska 1976).

To require widow to pay $10,750 in attorney’s fees to
defendant in wrongful death action whose counsel was
provided bv insurance carrier was not improper. Sloan v.
Atlantic Richfield Co., Op. No, 1195, 552 P2d 157 (Alaska

1976).

Determination of which party is the prevailing pjty is in
the trial judge's discretion and is reviewable only for abuse.
Continental Ins. Co. v. I)Z' S. Fid. & Guar. Co., Op. No. 1298,
552 P2d 1122 (Alaska 1976).

~ Trial court's discretion in awarding attorney’s fees will be
interfered with only when mamfestlz unreasonable. Alaska
Placer Co. v. Lee, Op. No. 1294, 553 P2d 54 (Alaska 1976).

An nward of attorney’s fees under this rule will not be
reversed unless manifestly unreasonable, arbitrary or designed
for a purpose other than justly deserved compensation. Fair-
banks Builders, Inc. v. Sundstrom Plumbing & Heating,
Inc., Op. No. 1324, 555 P2d 964 (Alaska 1976).

It was not abuse of discretion to award additional attorney's
fees as compensation for efforts to force Qpposm'g_ party to
answer interrogatories and appear at depositions. Fairbanks
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Builders, Inc. v. Sandstrom Plumbing & Heating, Inc., Op.
No. 1324. 555 P2d 964 (Alaska 1976).

Trial court’s discretion under this rule is broad enough to
wanant the denial of attorney’s fees altogether. Haskins v.
Sheldon. Op. No. 1357,558 P2d 487 (Alaska 1976).

_Trial court's discretion under this rule will be interfered
with only vhen abuse is established by a “manifestly unrea-
sonable™ award. Haskins v. Slieldcn, Op. No. 1357, 558 P2d
487 (Alaska 1976).

In view of complexity of issues, lime during which case was
pendl_n? before trial, amount of potential liability, and amount
of trial preparation and presentation, trial court was not
manifestly unreasonable in awarding SI92.111 attorney's fees.
Beech Aircraft Corp. v. Harvey, Op. No. 1338, 558 P2d 879
(Alaska 1976).

Award of S14,000 in attorney’s fees where S1,750 would
have been awarded under this rule was not abuse of discretion
in six-da)' trial with extensive pre- and post-trial briefing and
with a significant number of difficult and complex legal issues.
Chugnch Electric Association v. Northern Corp., Op. No.
1408, 562 P2d 1053 (Alaska 1977).

An award of attorney's fees which represented 86 percent of
the total bill submitted by plaintiffs’ counsel was somewhat
high but not manifestly unreasonahle under the circumstances
of the case. Huusnm v. Wodrich, Op. No. 1558, 574 P2d 805

(Alaska 1978).

It was not manifestly unreasonable in determining attorney’s
fees and costs for the court to take into account that it ruled
a%amst the prevailing party on one of the contested issues.
Alaska Slate Bank v. Gen. Ins. Co., Op. No. 1564, 579 P2d
1362 (Alaska 1978).

Court did not abuse its discretion in denying attorney’s fees
o defendant who prevailed in paternity suit brought in good
faith even though denial was based in part on fact that defen-
dant admitted to having sexual relations with a minor. Larry v.
Dupree, Op. No. 1652, 580 P2d 326 (Alaska 1978).

Where plaintiffs’ status as a prevailing party could not be
inferred from the settlement agreement because of the political
nature of the case, the trial court did not err in denying
plaintiffs’ claim for attorney fees. Tobcluk v. Lind, Op. No.
1781,589 P2d 873 (Alaska 1979).

Attorney fee award of $9,861 was not abuse of discretion
where party had agreed to accept legal services in partial
consideration of claim aqa_lnst attorney and the value of the
attorney services was well in excess of $10,000. Puritan Life
Ins. Co. v. Guess, Op. No. 1881, 598 P2d 900 (Alaska 1979).

Complexity of a case may be considered in determining the
amount of attorney’s fees, but that factor alone does notjustify
an award of full fees. Moses v. McGarvey, Op. No. 2139, 614
P2d 1363 (Alaska 1980).

Award of $55,000 in attorney’s fees was not manifestly
unreasonable for complex litigation which extended for over
two years. FA’ American Eagle v. State, Op. No. 2227, 620
P2d 657 (Alaska 1980).

Award of $15,000 for attorne¥’s fees to successful public
interest plaintiff was not abuse of discretion where the award
did not cover actual attorney's fees but did constitute full
“reasonable” attorney's fees. City of Yakutat v. Rymnn, Op.
No. 2581, 654 P2d 785 (Alaska 1982).
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FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION
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Requester
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1BRU Alaska Court System
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(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies
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Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0
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ICHANGE IN REVENUES ( ) [ [

FUND SOURCE
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1003 GF Match
1004 GF
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TOTAL 0.0

Estimate of any current year (FY2003) cost:
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ANALYSIS: (Attach a separate page if necessary)
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0.0 0.0 0.0 0.0

The court system does not anticipate any fiscal impact from the passage of HB 240.
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029
Mail Stop 3101

State Capitol
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

MEMORANDUM May 4, 2003

SUBJECT: CSHB 257(JUD): retrospective operation
(Work Order No. 23-LS0893W)

TO: Representative Lesil McGuire, Chair
House Judiciary Committee
Attn: Vanessa

d
FROM: Tmeeresa L. Bannister
Legislative Counsel

This memo accompanies the bill described above. The comments in this memo are not
triggered by the changes made for this committee substitute but were present in HB 257.
The following comments are to advise you that the applicability section may raise
constitutional issues. 1 do not know how they would be resolved, but wanted you to be

aware that they exist,

1. Application of disciplinary sanctions to pre-enactment activity (bill sec. 5(a)). The
first issue originates with sec. 5(a) allowing the new provision in bill sec. 1to apply to a
person for a violation of AS 08.58.396 that occurs before the bill takes effect. The
imposition of these sanctions on pre-enactment activity may be considered to be
unconstitutional as an ex post facto law if the sanctions are considered punitive.
However, if there is a sufficiently rational relationship between the past activity and the
public interest, this may not be considered a punishment and the law may not be

considered ex post facto.

2. Removal of cause of action (bili sec. 5(b)). Section 5(b) removes a cause of action a
person may have accrued or filed before the bill takes effect for a violation of
AS 08.88.396, unless a final judgment has been entered. This may be inconsistent with
the due process clause to the extent the cause of action is considered to be a vested

property right in the particular case.

3. Equal protection (bill sec. 5(b)). Section 5(b) may violate equal protection to the
extent it draws a distinction that is based solely on when a person received a final
decision in a court action. To survive a state equal protection challenge, part of the test is
that the distinction must be reasonable and not arbitrary. The reasonableness of a
distinction based on the date a final judgment is received is not evident on the face of the
bill, although there may be underlying reasons why it is reasonable.



May 4, 2003
Page 2

Notwithstanding the above comments, a court may consider the law more favorably if the
provision is passed to cure defects in prior law. | do not know if this would be found to

be the case here.

If I may be of further assistance, please advise.

TLB:Imb
03-170.Imb
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ggte Referred lo Committee: April 15,2003 FURTHER REFERRALS:
Date of Committee Action: 2, IMP

The JUDICIARY Committee considered: HB 257
HOUSE BILL NO. 257 DISCLOSURES BY REAL ESTATE LICENSEES

"An Act relating to the disclosure requirements for real estate licensees, to disciplinary action against real estate
licensees, to private actions against real estate licensees, and to real estate licensee agency relationships, fiduciary
duties, and other duties; and providing for an effective date.”
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HOUSE BILL NO. 257 DISCLOSURES BY REAL ESTATE LICENSEES

"An Act relating to the disclosure requirements for real estate licensees, to disciplinary action against real estate
licensees, to private actions against real estate licensees, and to real estate licensee agency relationships, fiduciary
duties, and other duties; and providing for an effective date."
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ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair

Rep. Tom Anderson, Vice-Chair .
P . State Capitol, Room 120
Rep. John Coghill
. Juneau, AK 99801-1182
Rep. Jim Holm
Rep. Ralph Samuels (907) 465-4990
Fax (907) 465-6592

Rep. Les Gara
Rep. Max Gruenber?

House Judiciary Committee

Memorandum

To: Terri Bannister, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: May 3, 2003

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS0893\U,
HB 257, incorporating the four amendments listed below. The bill passed out of committee
yesterday. | have also written the changes into the attached copy of the bill for clarification of

the amendments.

Amendment #1:

P4, L 17
Before “consent” delete “blanket” and insert “written preauthorized”

Amendment #2:

P.3,L 3

After “relationships” insert “, law of agency,”
***Perhaps it should instead read “agency law” if we want to conform to the rest of this section.

If you agree, please make that change.***

Amendment #3:
P.3.L.13, 17, 19, 28
Reinsert “agency”

Amendment #4:

P4, L8
After BOTH “dual™s (between “dual” and “representation™) insert “agency”

If you have any questions, please call me at 4990. Thank you!



ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair
Rep. Tom Anderson, Vice-Chair
Rep. John Coghill

Rep. Jim Holm

Rep. Ralph Samuels

Rep. Les Gara

Rep. Max Gruenberg

House Judiciary Committee

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. 1f you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.



WORK DRAFT WORK DRAFT WORK DRAFT

23-L.S0893\U
Bannister
5/1/03

CS FOR HOUSE BILL NO. 257( )
IN THE LEGISLATURE OF THE STATE OF ALASKA.
TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES ROKEBERG, Foster

ABILL
FOR AN ACT ENTITLED
1 I "An Act relating to the disclosure requirements for real estate licensees, to disciplinary
2 | action against real estate licensees, to private actions and remedies against real estate
] I'licensees, and to real estate licensee agency, relationships, and duties; and providing for

4 | an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.88.071(a)(3) is amended to read:
(3) after hearing, have the authority to suspend or revoke the license o

a licensee or impose other disciplinary sanctions authorized under AS 08.01.075 on a

licensee who
(A) with respect to a real estate transaction
() made a substantial misrepresentation;
(i) made a false promise likely to influence, persuade,
or induce;

(il)) in the case of a real estate broker, pursued a

1 CSHB 257( )
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flagrant course of misrepresentation or made a false promise through
another real estate licensee;
(iv) has engaged in conduct that is fraudulent or
dishonest;
(v) violates AS 08.88.391;
(vi) violates AS 08.88.396;
(B) procures a license by deceiving the commission, or aids
another to do so;
(C) has engaged in conduct of which the commission did not
have [HAD NO] knowledge at the time the licensee was licensed
demonstrating the licensee's unfitness to engage in the business for which the

licensee is licensed;

(D) knowingly authorizes, directs, connives ata or aids in
publishing, distributing, or circulating a material false statement or
misrepresentation concerning the licensee's business or concerning real estate
offered for sale, rent, or lease, or managed in the course of the licensee's
business in this or any other state or concerning the management of an
association in the course of a licensee's business in this or another state;

(E) if areal estate broker, wilfully violates AS 08.88.171(d) or
08.88.291;

(F) if an associate real estate broker, claims to be a real estate
broker, oi, if a real estate salesperson, claims to be a real estate broker or an
associate real estate broker;

(G) if a real estate broker, employs an unlicensed person to
perform activities for which a real estate license is required;

(H) if an employed real estate licensee of a real estate broker,
fails immediately to turn money or other property collected in a real estate
transaction over to the employing real estate broker;

* Sec. 2. AS 08.88.181(a) is amended to read:

ethics

CSHB 257( )

(a) The real estate examinations may include questions on real estate business

and standards; arithmetic and accounting; elementary principles of land

2
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economics and appraisal; the general principles in state statutes relating to deeds,
mortgages, real estate contracts, subdivisions, common interest communities, legal
descriptions, building restrictions, real estate licensee relationshiszA%\JGfIiErN%Y],
brokerage, disclosure requirements, trust accounting requirements, and landlord and
tenant law; property management ethics and standards; community association
management operations, ethics, and standards; and the general provisions of this
chapter and of the regulations of the commission.

* Sec. 3. AS 08.88.396 is amended to read:

Sec. 08.88.396. Licensee relationships, disclosures, and activity
[DISCLOSURE OF AGENCY TO PROSPECTIVE BUYERS AND SELLERS].
(a) A person licensed under this chapter shall, when acting as a real estate licensee
[AN AGENT] for a prospective seller or lessor of real estate,

(1) disclose in writing the licensee's*GENCY') relationship with the
seller or lessor to each prospective buyer or lessee at the time that the licensee begins
to provide specific assistance to locate or acquire real estate for the buyer or lessee,
and obtain from each prospective buyer or lessee a signed acknowledgment
[ACKNOWLEDGEMENT] that the buyer or lessee is aware of the (JAGENC"Sj
relationship between the licensee and the seller or lessor; and

(2) include in the purchase agreement a statement of the (AGENCY")
relationship between the licensee and the seller or lessor.

(b) A person licensed under this chapter shall, when acting asa real estate
licensee [AN AGENT] for a prospective buyer or lessee of real estate,

(1) disclose the licensee's relationship with the buyer or lessee to a
prospective seller or lessor of real estate, or to the seller's or lessor's real estate
licensee [AGENT], at the time of the initial contact between the licensee and the
prospective seller or lessor, or the seller's or lessor's real estate licensee [AGENT],
and confirm the relationship in writing as soon as possible after the initial contact;

(2) include in the purchase agreement a statement of the (/AGENC”" y insert

relationship between the licensee and the buyer or lessee;
(3) if the prospective seller or lessor has an unexpired exclusive listing

contract for a property, present all offers to purchase that property through the seller's

-3- CSIIB 257( )
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or lessor's real estate licensee [AGENT]; and
(4) disclose in writing to all parties to a transaction when the licensee's

compensation as real estate licensee [AGENT] for the buyer or lessee is to be paid by
anyone other than the buyer or lessee being represented by the licensee.

(c) A person licensed under this chapter may act as a real estate licensee [AN
AGENT] for both a prospective seller or lessor and a prospective buyer or lessee of
real estate only after the licensee informs both the seller or lessor and the buyer or
lessee of the dua“epresCntation [AGENCY] and obtains written consent to the dual**"M
representation [AGENCY] from both principals.

(d) When a change occurs during a transaction that makes a prior written
disclosure required by this section incomplete, misleading, or inaccurate, the licensee
shall make a revised disclosure, in writing, to all parties to the transaction as soon as
possible. The revised disclosure must include the date of the revision and shall be
acknowledged in writing by all the parties. However, until the nature of the

licensee's relationship with a party is completely established, a revised disclosure
Ajrite]. .
ffiaftke&?0nsent to changes before the changes occur. prm jttiM W
*Sec. 4. AS 08,88.396 is amended by adding a new subsection to read:
(e) The failure of a licensee to make a written disclosure as required by this
section or to obtain a written acknowledgment or consent as required by this section
does not give a person a cause of action against the licensee for the failure. However,
this subsection does not limit a person's ability to take any other action or pursue any
other remedy to which the person may be entitled under other law to recover for

damages or losses suffered.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

read.

APPLICABILITY AND RETROSPECTIVITY. (a) The provisions of this Act apply
to a real estate transaction that occurs before, on, or after the effective date of this Act, and to
that extent, are retrospective under AS 01.10.090. In this subsection, "real estate transaction"

las the meaning given in AS 08.88.990.
(b) In addition to the application of AS 08.88.396(e), enacted by sec. 4 of this Act,

CSIIB 257( )
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under (a) of this section, AS 08.88.396(e) applies to an action pending in a court in the state in
which a final judgment has not been rendered before the effective date of this Act and, to that
extent, is retrospective under AS 01.10.090.

*Sec. 6. This Act takes effect immediately under AS 01.10.070(c).
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Representative Norman Rokeberg

e-mail: RepresentativE_Norman_Rokeberg@legis.state.ak.us

SPONSOR STATEMENT FOR HB 257
BY: Representative Norman Rokeberg

Title: An Act relating to the disclosure requirements for real estate licensees, to disciplinary action
against real estate licensees, to private actions against real estate licensees, and to real estate
licensee agency relationships, fiduciary duties, and other duties; and providing for an effective

date.
HB 257 makes several improvements to Alaska's real estate laws.

Commercial Real Estate Transactions
HB 257 exempts commercial real estate licensees from certain disclosure requirements. The

purpose of the disclosure requirements in AS 08.88.896 is to provide consumer protection to those
people who may not be familiar with their legal responsibilities and rely in part on real estate licensees
for advice when buying and selling real estate. Commercial real estate practitioners should be exempt
from these requirements hecause of the level of sophistication and knowledge typical of parties to
commercial real estate transactions. Parties to commercial transactions do not need this protection and
the disclosure requirements do no reflect the standards of practice in commercial real estate.

HB 257 also provides that in those cases where the commercial transaction is exempt from the
disclosure requirements, and the real estate licensee is representing both the buyer and seller (or both
lessor and lessee), the common law principles of agency do not apply. Instead, the licensee shall act
with honesty, fairness and good faith when representing both parties.

AS 08.88.396 _ _ _
In addition to the commercial real estate licensees’ exemption, HB 257 makes several other changes to

the disclosure statute. First, all references to a real estate “agent” have been replaced with real estate
“licensee.” This is to conform with the rest of the real estate statutes which use the term “licensee.”
Second, references to lessors and lessees have heen added to the statute to reflect that the disclosure
statute also applies to real estate lease transactions. Finally, subsection (g) clarifies that a failure to
disclose or obtain written consent as required by the statute does not give rise to a private cause of
action, but can result in a disciplinary action against the licensee. However, in cases of fraud,
misrepresentation or deceit a person can bring an action against the real estate surety fund for damages.

| encourage your support of this legislation.

ED 1:4/10/03
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PHONE: (907) -165-4968
FAX: (907) 465-20-10

Representative Norman Rokeberg

BY: Representative Norman Rokeberg

Title: An Act relating to the disclosure requirements for real estate licensees, to disciplinary
action against real estate licensees, to private actions against real estate licensees, and to real
estate licensee agency relationships, fiduciary duties, and other duties; and providing for an

effective date.
Section 1. Legislative findings and intent.

Section 22 Adds the disclosure statute (AS 08.88.396) to the list of actions that the Real
Estate Commission can disciplinea real estate licensee for violating. Also makes

several grammatical corrections.

Section 3;  Changes "agent" to "real estate licensee." Adds references to lessor and lessee.
Corrects misspelling of "acknowledgment.”

Section 4:  Changes "agent" to "real estate licensee." Adds references to lessor and lessee.
Section 5. Changes "agent" to "real estate licensee." Adds references to lessor and lessee.

Section 6:  AS 08.88.396(e): Exempts certain commercial real estate transactions from the
disclosure statute.

AS 08.88.396(f): For those transactions exempt under (), common law principles
of agency do not apply and licensee must act with honesty, fairness and good
faith when representing both parties.

AS 08.88.396(g): Failure to make a discL™ure or obtain written consent required
by this statute does not give a person acause of action against the licensee for the
failure. An action can be brought against the Real Estate Surety Fund in cases of
fraud, misrepresentation or deceit, if there are damages.

.Section 7 (a) The provisions of this Act apply to a real estate transaction that occurs before,
on or after tire effective date of this Act.

(b) As 08.88.396(g) applies to an action pending in a court in the state in which a
final judgment has not been rendered before the effective date of this Act.

Section 8 This Act takes effect immediately.
ED 1:4/10/03
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Discussion on Residential Dual Agency Issues
By Representative Norman Rokeberg

What is the Problem?
A group of clever lawyers believes it has hit upon a way to force Alaska real estate agents

to disgorge millions of dollars worth of commissions even if no one has done anything wrong
.and no one has been harmed. They filed a class action lawsuit against Prudential Vista seeking

that result.

How Does that Work?
These lawyers believe that failure to have proper paperwork will justify forfeiting

commissions. They believe almost every dual agency transaction done in Alaska in recent years
was not properly documented- They contend AS 08.88.396 requires signed acknowledgements
from both buyer and seller every time a prospective buyer wants to see a house listed with the
same brokerage; not just blanket consents but new signed acknowledgments from buyer and
seller (both parties to the new dual agency relationships) every single time a new buyer wants to

see a listed home.

What if the Agent Made Oral Disclosures?
It doesn’t matter. Unless the agent obtained signed acknowledgments from hoth sides

before doing any work, these lawyers contend the commission was unlawfully earned and should
be forfeited. This is not about whether clients actually got the disclosures they need.

What if No One Was Harmed?
That doesn’t matter either. This is not about paying consumers for harm they have

suffered. It is about making agents forfeit commissions.

How Does HB 257 Work?
The purpose is to say that failure to document disclosures and obtain signatures in the

right form and at the right time will not, all by itself, support a lawsuit.

What ifan Agent Lied or Misled Someone?
They can and should be sued. This bill is not intended to excuse anyone for misconduct.

If a client can prove that an agent did something wrong, they should recover in full for their
actual harm. This bill does not change the duties that an agent owes to his/her clients. This bill
is only intended to prevent forfeitures where no one did anything wrong and no one was harmed.

|s this just a Prudential Vista Problem?
Absolutely not. Other brokers have been quoted several times saying this is an industry

problem. Every broker and agent can be sued. If these lawyers are right, almost everyone is
potentially vulnerable to a lawsuit. Only brokerages that do not engage in dual agency
transactions (like buyers brokers) should feel safe.

|s this an Anchorage problem?
No. Dual agency is more common in rural areas than in Anchorage.



Will this Stop with Prudential Vista?
If Vista wins the lawsuit, it might. If they lose, this will definitely not go away. If the

bill doesn’t pass, and Vista loses its case, every brokerage should assume it will be fighting a
class action.

Is this About Bonnie Mehner? o _ _
No. The judge found Bonnie committed intentional misconduct, made representations

and/or hid facts from her client. Nothing in this bill would have prevented him from suing her
and winning. The civil case against her is over. It was settled months ago. Nothing in this bill

will provide her a defense against her license.

Will This Harm any Alaskan Agents or Brokers?
No. It is either neutral or will help them.

Why is it Retroactive? _ o
Because what is at issue is forfeiture of commissions earned over the last three years.

Changing the law prospectively will not protect Alaska agents and brokers from these class
action lawsuits.

. Why Not Just Outlaw Class Actions for This?
Class actions are regulated by court rule. It requires a supermajority for the legislature to

change a court rule. HB 257-changes a statute to prevent its misuse, something the legislature
can do easily if it chooses.
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Bond, Stephens & Johnson, Inc.

To: c/o Heather Nobrega From: Chris Stephens, CCIM
Attn: Rep. Norm Rokeberg

Fax: 907-465=#84& Fax:  907-786-7326
c"-070

Phone:  907-243-1454 Phone: 907-786-7305

Date: 4/11/2003 Pages: N—

Subject:  Agency Forms Samples

Notes:

Dear Representative Rokeberg:

Attached are the agency disclosure forms that our attorney drafted for us after the
court ruling on agency. Asyou can see, they are very comprehensive because they

are our attorney’s effort to meet all ofthe requirements ofthe judge’s ruling.
They are also very awkward to work with.

| will be sending you a statement on the proposed House Bill No. 257.

Sincerely,

Chris Stephens, CCIM
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BOND, STEPHENS & JOHNSON, INC.
DISCLOSURE OF SELLER/LANDLORD REPRESENTATION

Disclosure
Pursuant to AS 08.88.396(a)(1), the Company Bond, Stephens &Johnson, Inc., through
its Agent, , hereby discloses to the Buyer/Tenant, , of the following-

described real property ("Property"), that it represents the Seller/Landlord, , N
seeking a sale/lease of the following Property:

BOND, STEPHENS &JOHNSON, INC., an
Alaska Corporation

Dated: 20 By:

, Agent

Acknowledgment

| (we) hereby acknowledge (a) that such disdosure occurred before
Company/Agent began to provide specific assistance to me (us) or my (our) agent with
respect to such Property and (b) that Company/Agent represent only Seller/Landlord

and not me (us).

Buyer/Tenant:
Dated: 20 By:
, Buyer
Buyer/Tenant:
Dated: 20 By:
, Buyer
Disclosure of Seller/Landlord Representation Page | of 1
BSJ Form No. 1 12J02ed.

0 Bond. Stephens & Johnson, Inc. 2002

Bond. Stephens & Johnson, Inc., Commercial Real Estate Sendees
3000 “A” Street, Suite 200, Anchorage, AK 99503
. Ph907-563-7733  Fax 907-561-8929
Email hsialbsialashi.com. www.bsjalaska.com
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BOND, STEPHENS & JOHNSON, INC.
DISCLOSURE OF BUYER/TENANT REPRESENTATION

Disclosure

Pursuant to AS 08.88.396(b)(1), the Company Bond, Stephens & Johnson, Inc., through
its Agent, , hereby discloses to the Seller/Landlord, , of the following-
described real property ("Property”), that it represents the Buyer/Tenant, , in

seeking a sale/lease of the following Property:

BOND, STEPHENS & JOHNSON, INC., an
Alaska Corporation

Dated: , 20 By:..
, Agent

Acknowledgment

| (we) hereby acknowledge (a) that such disclosure of representation of
Buyer/Tenant (i) occurred at the time of initial contact between Company/Agent and
me (us) or my (our) agent with respect to such Property and (ii) was confirmed by this
writing as soon as reasonably possible after such initial contact, and (b) that
Company/Agent represent only Buyer/Tenant and not me (us), and not me (us).

Dated: .20 Seller/Landlord:
By:
. Seller/Landlord
Its:
Dated: .20 Seller/Landlord:
By:
~Seller/Landlord
Its:
Disclosure of Buyer/Tenant Representation Poge | of |
BSJ Form No. 2, “12/02 cd.
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BOND, STEPHENS & JOHNSON, INC.
CONSENSUAL DUAL AGENCY AGREEMENT

Seller/Landlord:

Buyer/Tenant:

Company: Bond, Stephens &Johnson, Inc., through its Agent,
Seller/Landlord’'s Property:

[Property Description]

1. Consensual Dual Agency Representation.

Pursuant to AS 08.88.396(c), Seller/Landlord and Buyer/Tenant hereby
acknowledge, consent and agree to Company/Agent becoming dual agents of
Seller/Landlord and Buyer/Tenant for their sale-purchase/lease of Seller/Landlord's

Property.
2. Anticipatory Consensual Dual Agency Representation.

Ifonly Seller/Landlord (Buyer/Tenant) executes this Agreement, it hereby gives its
unconditional consentto Broker to enter into a dual agency with any Buyer/Tenant
(Seller/Landlord) on the terms of this Agreement by (i) having such Buyer/Tenant
(Seller/Landlord) execute this Agreement and (ii) delivering a copy of the fully
executed Agreement to all of the resulting parties to this Agreement The dual
agency allowed by this Agreement shall not commence until such delivery occurs.

3. Dual Agent's Role.

Because Company/Agent will be acting as a dual agent for both Seller/Landlord
and Buyer/Tenant in this transaction, Company/Agent will use their best efforts to
remain impartial to Seller/Landlord and Buyer/Tenant. In such dual agency role,
Company/Agent may obtain information which, if disclosed, could harm the
bargaining position of the client who provided that information to them. As a result,
Company/Agent shall have no duty to disclose, and not be liable for refusing or
falling to disclose, information which, in the reasonable discretion of
Company/Agent, might harm Seller/Landlord's or Buyer/Tenant's bargaining position
to the benefit of the other. Nothing contained herein shall relieve Company or

Page 10f5

Consensual Dual Agency Agreement
BSJ Form No0.3. 12/02 cd.
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Agent from their obligation to disclose to Buyer/Tenant material defects in the
physical condition of Seller/Landlord's Property that are then actually known to
Company/Agent, but Company/Agent shall have no obligation to independently
investigate or inspect for any such defects or retain any contractor or professional to

do so.

Seiler/Landlord’'s and Buyer/Tenant's Roles.

Seller/Landlord and Buyer/Tenant shall each have the responsibility to make its own
independent investigations and inspections of Seller/ Landlord's Property and to
make independent decisions as to what price/rent and other material terms and
conditions are to be included inany sale-purchase/lease agreement between them.
Seller/Landlord and Buyer/Tenant have each been advised to seek comﬁetent
independent legal counsel to assist them in their determinations (a) as to whether
to enter into this Agreement and (b) the terms and conditions of any sale-
purchase/lease agreement between them. Seller/Landlord and Buyer/Tenant have
each either consulted with competent independent legal counsel with respect to
such matters or knowingly and voluntarily waived their respective rights and
opportunities to do so. Seller/Landlord and Buyer/Tenant acknowledge that ther,
and not Company or Agent, have a duty to carefully negotiate, draft, read and fully
understand any purchase-sale/lease agreement to assure that it accurately sets
forth the Iprice/rent and other material terms and conditions which each of them
wants included in such agreement and it is in their individual best interests.

4, Specific Things That Company/Agent cannotand w illn otdo.

a.  Disclose confidential information that they may know about Seller/Landlord
and/or Buyer/Tenant {e.g. motivation to sell/buy/lease, price/rent/other
material terms or conditions, negotiation strategy, etc.) without written
permission of the client to whom they owe such confidence.

b.  Disclose the price/rent or other material terms or conditions Seller/Landlord
would accept other than the listing price/rent or other material terms and
conditions without written permission of Seller/Landlord.

c.  Disclose the price/rent or other material terms or conditions Buyer/Tenant is
willing to offer other than the offered price/rent or other material terms and
conditions without written permission of Buyer/Tenant.

d.  Recommend or suggest the price/rent or other materials terms and
conditions Buyer/Tenant should accept, offer or counteroffer.

Consensual Dunl Agency Agreement Page 2 of 5
© Bond, Stephens & Johnson, Inc. 2002 BSJ Form No.3, 12/02 cd.

Bond, Stephens & Johnson, Inc., Commercial Real Estate Services
3000 “A" Street, Suite 200. Anchorage, AK 99503
Ph907-563-7733  Fax 907-561-8929
Email hsi@bsiala.ska.com www.bsjalaska.com


mailto:hsi@bsiala.ska.com
http://www.bsjalaska.com

Rpr 11 03 10:28a

€.

Beth 307-78G-732S

Recommend or suggest the price/rent or other material terms and conditions
Seller/Landlord should accept, offer or counteroffer.

5. Specific Things That Company/Agent can and w illdo.

a.

b.

Treat Seller/Landlord and Buyer/Tenant neutrally, fairly and honestly.
Provide information about Seller/Landlord's Property to Buyer/Tenant.

Respond to Buyer/Tenant's questions about Seller/Landlord's Property to the
best of their knowledge.

Disclose tc 3uyer/Tenant all known material defects (if any) in the physical
condition of Seller/Landlord's Property (without assuming any independent
duty to find any such defects).

Explain local real estate terms, procedures and practices.

Explain closing costs and procedures.

Provide information about comparable properties, so Seller/Landlord and
Buyer/Tenant may make an independent educated decision on what
price/rent and other material terms to accept, offer or counteroffer.

Assist with preparing purchase-sale/lease agreements and addenda and
amendments thereto.

Work diligently to facilitate the sale-purchase/lease.

6. General.

d.

b.

In the event that Seller/Landlord and Buyer/Tenant do not enter into an
agreement for the sale-purchase/lease of Seller/Landlord's Property or an
such agreement does not close by the closing date set forth in suc
agreement, Company/Agent may terminate such dual agency and this
Agreement unilaterally by giving written notice thereofto Seller/Landlord and

Buyer/Tenant

If any provision of this Agreement contradicts or conflicts with any earlier
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oral or written agreements or any other documents or instruments in any
way, such provision of this Agreement shall control.

C.  Asused in this Agreement, the term "Agent" includes all brokers, associate
brokers and a?ents employed by or associated with Company, including
those at any of the Company's branch offices and the Agent that executed
this Agreement on behalf of the Company.

Seller/Landlord and Buyer/Tenant (a) understand the limitations of
Company/Agent's dual agency role and the consequential legal
disadvantages to them of such dual agency, and (b) have nevertheless
independently determined thatthe benefits of entering into atransaction
with Company/Agent acting as dual agents for them outweighs the
possible prejudicial effects of such limitations.

The only commission or other compensation that will be paid to
Company/Agent is a commission equal to % of the gross
sales/lease price that will be paid by

This is a legally binding consensual Dual Agency agreement pursuant to
Alaska Statute 08.88.396. Bytheir signatures below, Seller/Landlord and
Buyer/Tenantagree that Company/ Agentmay actastheir Dual Agents in
this transaction on the terms of this Agreement notwithstanding any
contrary orinconsistent principles ofagency or other applicable law. This
Agreement is incorporated by reference into any resulting sale-
purchase/lease agreement between Seller/Landlord and Buyer/Tenant.

Signatures on next page.
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BOND, STEPHENS & JOHNSON, INC.
EXCLUSIVE LISTING AGREEMENT FOR SALE AND LEASE

This listing agreement ("Agreement”) is by and between; (a) ("Seller/Landlord"),
a(n) , and (b) Bond, Stephens &Johnson, Inc. ("Broker"), an Alaska corporation.

1. Seller/Landlord hereby grants to Broker the exclusive right to sell or lease the real
property ("Property") shown or described in the term sheet ("Term Sheet") attached as
Exhibit A (incorporated by reference) on the terms and conditions stated inthe Term Sheet
(or as otherwise subsequently agreed to by Seller/Landlord) for the ( )-day
Period commencing on , 20 ("Term"). In the eventthe Property is removed
rom the market due to the acceptance by Seller/Landlord of an offer to purchase or lease
the Property during the Term, and the sale or lease is not consummated for any reason,
then ifand when the Property is put back on the market the Term shall be extended fora
period of time equal to the number of days that the Property was removed from the

market.

2. Seller/Landlord shall pay Broker a commission (“Commission") in accordance with

Broker's Schedule of Sale and Lease Commissions ("Schedule") attached as Exhibit A
(incorporated by reference) If, during the Term or the Tail Period (defined in Section 4): (a)
the Property is sold or leaseJ to a purchaser or tenant procured by Broker, Seller/Landlord
or any other person or entity; (b) a purchaser or tenant is procured by Broker,
Seller/Landlord, or any other person or entity who is ready, willing and able to purchase or
lease the Property on the (i) terms and conditions stated inthe Term Sheet or ﬂi) on any
other terms and conditions acceptable to Seller/Landlord; (c) any contract for the sale or
lease of the Property is entered into by Seiler/Landlord; or (d) if Seller/Landlord is a
corporation, partnership, limited liability company, trust or other business entity, a
controlling interest in such entity is transferred in lieu of a sale or lease of the Property. If
an earnest money or similar deposit made by a prospective purchaser or tenant is forfeited,
in addition to any other Commission rights Broker has pursuant to this Agreement, Broker
shall be entitled to a Commission of one-half (Vi) of such deposit.

3. In the event that an option or refusal right to ‘ourchase or lease the Property is
granted during the Term or the Tail Period, Seller/Landlord shall pay Broker a Commission
Inaccordance with the Schedule based upon the/orice ,oaid for the option or refusal rightor
forany extensions thereof upon receipt by Seller/Landlord of any such payment(s). Inthe
event that such option oi refusal right is exercised during the Term, the Tail Period or at
any time thereafter, Seller/Landlord shall also pay Broker a Commission on the gross sale
or lease price of the Property inaccordance with the Schedule. However, to the extentthat

Seller/Landlord’s Initials:
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all or part of the price paid for the option, refusal right or any extension thereof is applied
to the sale or lease price of the Property, then any Commission previously paid by
Seller/Landlord to Broker on account of such option or refusal right or any extension
thereof shall be credited against the Commission payable to Broker on account of the
exercise of that option or refusal right.

4. Seller/Landlord shall pay Broker a Commission in accordance with the Schedule if,
within one (1) year after the expiration of the Term ("Tail Period"), the Property is sold or
leased to, or Seller/Landlord enters into a contract, option or refusal right for the sale or
lease of the Property with, any person or entity (mcludlng his/her/its successors, assigns or
affiliates) with whom Broker has negotiated or otherwise communicated with respectto the
Property (either directly or indirectly through another broker or agent) or by or to whom
the Property has been inspected or shown prior to the expiration of the Term.

5. Seller/Landlord shall (a) cooperate and deal fairly and in good faith with Broker in
seeking a sale or lease of the Property on terms and conditions at least as favorable to
Seller/Landlord in the aggregate as those listed in the Term Sheet and (b) refer
immediately to Broker ail persons or entities interested in purchasing or leasing the
ProEerty. All negotiations for the sale or lease of Property shall be handled by and through
Broker. Broker is exclusively authorized to market and advertise the Property for sale or
lease by such means as, in Broker's sole discretion, would facilitate a sale or lease of the
Property. Seller/Landlord and its legal counsel shall be solely responsible for drafting
and/or determining the legal sufficiency of all offer, acceptance, contract, conveyance and
other documents and instruments relating to any sale/purchase or lease transaction
contemplated by this Agreement.

6.  Seller/Landlord shall disclose to Broker inwriting and to all prospective purchasers
or lessees of the Property any and all information which Seller/Landlord knows or has
within its custody, control or possession regardlng the followin g matters affecting the
Property:  (a) present and future zoning, building and land use restrictions; (b)
environmental matters, including, without limitation, the presence and location of
underground storage tanks, petroleum products, asbestos, PCBs and other toxic, hazardous
or extremely hazardous or toxic substances located in, on, or about the Property;
(c) physical defects and hazards in and soils conditions in, on or about the Property;
(d) whether the Property is or may be situated in a flood zone; and (e) any other
information which a prudent buyer/tenant would reasonably consider in making its decision
to buy/lease the Property. Broker is authorized to disclose all such information to
prospective purchasers or tenants.

Seller/Landlord’s Initials:
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7. Seller/Landlord represents and warrants to Broker that, except as may be set forth
in the Term Sheet: (a) Seller/Landlord holds good, marketable and unencumbered fee
simple title to the Property; and (b) that no person or entity who has an ownership interest
in the Property is a foreign person as defined in the Foreign Investment in Real Property
Tax Act (commonly known as "FIRPTA").

8. Broker is irrevocably authorized: (a) to deduct its Commission from any deposits,
payments or other funds, including proceeds of sale or lease payments, paid by a
purchaser or tenant in connection with any transaction contemplated by this Agreement.
Seller/Landlord hereby irrevocably assigns such deposits, payments and funds to Broker to
the extent necessary to pay such Commission; and (b) to order on behalf of Seller/Landlord
and in its name a preliminary commitment from a local title insurer to issue title insurance
on the Property or other form of title report, which Seller/Landlord shall pay for.

9. Eachsignator to this Agreement represents and warrants: (a) that he or she has full
authority to execute and deliver this Agreement on behalf of the party which he/she
purportedly represents; and (b) that this Agreement binds such party and is valid and fully
enforceable against such party in accordance with its terms.

10.  Seller/Landlord shall defend, indemnify and hold harmless Broker and its agents,
shareholders, directors and employees from and against any obligations, liabilities,
demands, claims, fees and costs sutfered or incurred by any of them, that arise out of,
result from, are based upon or are caused by, inwhole or in part, directly or indirectly, any
acts or omissions of Seller/Landlord or any person for whom Seller/Landlord is legally
responsible, including, without limitation, all acts and omissions in any way relating to
erroneous disclosures or partial or complete failures to disclose required information
regarding physical conditions or defects in or environmental contamination affecting the

Property or any adjacent or nearly properties.

11, Asused in this Agreement and its Exhibits, (a) the term "lease" shall also include
subleases and sub-subleases; (b) the term "tenant" shall also include subtenants and sub-
subtenants and their respective successors and assigns; and (c) the term "purchaser" shall
aiso include purchaser's successors and assigns.

12. Tnis Agreement (a) is fully integrated; (b) constitutes the entire agreement between
Seiier/Landlord and Broker with respect to its subject matter; and (c) supersedes all prior
discussions, negotiations, promises, understandings and agreements with respect thereto,
whether oral or written. No amendment, novation, squIementation, termination or
rescission of this Agreement shall be valid or enforceable unless made in writing and
executed and delivered by hoth Seller/Landlord and Broker. This Agreement shall not he
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construed against its draftor. This Agreement shall be binding upon, and shall benefit, the
heirs, successors and assignees of the parties. This Agreement and the respective rights
and obligations of the parties hereunder shall be construed and interpreted as a contract
under the laws of the State of Alaska, without regard to its conflicts of law principles. Ifa
question, dispute or requirement for interpretation or construction should arise with respect
to this Agreement, the jurisdiction and venue therefore shall lie exclusively with the courts
fertile Third Judicial District for the State of Alaska, at Anchorage, Alaska, or, alternatively,
with the United States District Court for the District of Alaska, at Anchorage, Alaska, unless
a nonwaivable federal or Alaska state law should require to the contrary. In the eventany
provision of this Agreement shall be deemed to be void or unenforceable based on any
controlling state or federal law, the remaining provisions shall be

13.  Unaffected thereby, such provision shall be deemed modified to the minimum extent
necessary to make it valid and enforceable, and such provision shall be enforced as so
modified.

Company: Seller/Landlord:
BOND, STEPHENS &JOHNSON, INC,
An Alaska corporation , Seller/Landlord
By. Dated: , 20
Agent
Seller/Landlord
- Agent Dated: 20
Dated: 20
Seller/Landlord’s Initials:
Exclusive Listing Agreement for Sale & Lease Page 4 of 8
© Bond. Stephens & Johnson, Inc. 2002 BSJ Form No. 4, 12/02 ed.

Bond, Stephens & Johnson, Inc.. Commercial Real Estate Services
3000 “A" Street, Suite 200, Anchorage, AK 99503
Ph 907-563-7733  Fax 907-561-8929
Email hsi@bsialaska.com www.bsjalaska.com

13


mailto:hsi@bsialaska.com
http://www.bsjalaska.com

Apr 11 03 10:30a Beth 907-786-7326

Term Sheet

Property Description:

Authority to Submit to MLS Listing? ~ Yes No
Authorized to place sign on Property? Yes No
For Sales:

a.Price;

b. Payment Terms:

For Leases:
a. Rent:

b.Term:

OtherTerms/Conditions:

(Supplement as necessary)
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Exhibit A

Bond, Stephens & Johnson, Inc.
Schedule of Sale and Lease Commissions
For Listing Agreement for Sellers and Landlords

A. SALES

1. Forsales of improved real properties, the Commission shall be six percent of the
gross sales price. For sales of unimproved real property, the Commission shall be ten
percent of the gross sales price. The gross sales price shall include any and all monetary
consideration and the fair market value of all non-monetary consideration inwhatever form
paid or given by or on behalf of the purchaser to Seller or its designee(s) for or with
respect to the Property, including but not limited to the assumption or release of existing
liabilities.. For purposes of this Schedule, the Property is deemed to be 3 improved 1
unimproved (deemed to be unimproved if unchecked).

2. The Commission shallbe paidupon the earlier to occur of:  (a) the closing of the
transaction; (b) when the sales price 1s paid (for installment sales, the entire commission is
due with the down payment); (c) Seller's failure or refusal to close the transaction; or
(d) when provided in the Term Sheet or otherwise.

B. LEASES:

For leases the Commission shall be six percent of the aggregate gross rent for the original
term, without reductions, deductions, credits or offsets, payable in its entirety upon the
execution of the lease, subject to the following:

1. Month to MonthTenancy. The minimum Commissionfor a month to month
tenancy, tenancy at will, or any tenancy which is not reduced to a written lease
between a tenantand Landlord shall be equal to 50 % of the first month's base rent
or $1,000, whichever is greater. The Commission shall be payable upon
occupancy. In die event such a tenant subsequently executes a written lease with
Landlord, either directly or with the assistance of Broker or any other person or
entity, within 24 months from the date of initial occupancy, then Broker shall receive
a Commission with respect to such lease in accordance with the provisions of
paragraph Babove.

Seller/Landlord’s Initials:
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Extension; Renewalor New Lease. If the lease term is effectively renewed or
extended, in accordance with the terms of an option, refusal right, new lease,
substitute lease or otherwise, then Landlord shall pay Brokera Commission at one-
half of the commission rate provided in Section B of this Schedule based on the
aggregate gross rent payable during the extended or renewed lease term for the
existing space, without deduction, credit, reduction or set-off. Ifadditional space is
leased during the initial, renewed or extended term, Landlord shall pay Broker a
Commission at the commission rate provided in Section Bof this Schecfule based on
the aggregiate gross rent for the additional space payable during the extended or
renewed lease term, without deduction, credit, reduction or set-off. Such
Commission shall be earned and payable at the time the extended or renewed term
commences for the existing space and at the time of agreement for any additional

space.

Purchase o fProperty by Tenant. Ifa tenant, its successors or assignees, or any
agent, officer, employee, principal, partner, member, director, manager or
shareholder of such tenant or its successors or assigns purchases the Property
during (a) the term ofthe lease, (b) any extension or renewal thereof, or (c) within
180 days after the expiration thereof, then a Commission shall be paid to Broker in
accordance with the provisions of Section A above; provided however, that there
shall be a credit against such Commission in the amount of the Commission
previously paid to Broker for the portion of the purchaser’s lease term which is
cancelled by reason of such sale. In no event shall such credit exceed the amount

of such sales Commission.

Percentage Rent. Ifa lease for which a Commission is payable hereunder contains
a percentage rent or similar clause, Seller/Landlord shall pay a Commission on the
percentage rent or similar payment payable by the tenantat the Commission rate in
Section Babove applicable to the period of the lease term for which the percentage
rent or similar payment is payable. This Commission shall be payable to Broker
within 15 days after the tenant’s payment of the percentage rentor similar payment
for such period. Notwithstanding the foregoing, at the end of the third full lease
year Landlord shall pay Broker a Commission on the percentage rent or similar
payment for the remainder of the original term of the lease. For the purpose of
calculating this Commission, the percentage rent or similar payment for each
remaining year of the term ofthe lease shall be deemed to be the same amount as
the percentage rent or similar payment payable for the third full lease y*ar.

Sellcr/Landlord’s Initials:
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b. Ground Lease. Ifalease isa ground lease, the Commission shall not exceed what
the Commission would be for a sale ofthe Property at a price equal to the value of
the Property used to compute the Property rental rate or, if no such value was used,
the then fair market value of the Property.

The provisions hereof are subject to the terms and provisions of any Term Sheet or other
agreement to which this Schedule may be attached and which is executed by the parties

hereto.

In the event Seller/Landlord fails to make Commission payments to Broker within the time
limits set forth herein, then from the date due until paid the delinquent amount shall bear
interest at the legal rate set forth in AS 45.45.010 or the maximum legal interest rate
chargeable on such amount in Alaska, whichever is less. If Broker is required to pursue
legal action against Seller/Landlord to collect any Commission due it, Broker shall be
entitled to also recover from Seller/Landlord the reasonable actual attorneys' fees and costs

it incurs in such pursuit.
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Bond, Stephens & Johnson, Inc.

Fax

To: ¢/0 Heather Nobre From:  Chris Stephens, CCIM

Fga
Attn: Rep. Norm Rokeberg

Fax: 907-465=634*. Fax:  907-786-7326
Phone:  907-243-1454 Phone: 907-786-7305
Date:  4/11/2003 Pages: —

Subject:  Agency Fomas Samples

Notes:

Dear Representative Rokeberg:

Attached are the agency disclosure forms that our attorney drafted for us after the
courtruling on agency. As you can see, they arc very comprehensive because they
are our attorney’s effort to meet all of the requirements ofthejudge’s ruling.

They are also very awkward to work with.

| will be sending you a statement on the proposed House Bill No. 257.

Sincerely,

Chris Stephens, CCIM
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BOND, STEPHENS ft JOHNSON, INC. SINGLE-PARTY
LISTING AGREEMENT FOR SALE AND LEASE

This listing agreement ("Agreement") is by and between: (a) ("Seller/Landlord"),
a(n) , and (b) Bond, Stephens & Johnson, Inc. (“Broker"), an Alaska corporation.

1. Seller/Landlord hereby grants to Broker the exclusive right to sell or lease the real
property ("Property") shown or described in the term sheet (“Term Sheet") attached as
Exhibit A (incorporated by reference) on the terms and conditions stated Inthe Term Sheet
(or as otherwise subsequently agreed to by Seller/Landlord) only to the Erospective
buyer/tenant Identified Inthe attached Exhibit B. Broker's rightto sell or lease the Property
shall be for the ( ) day period commencing on , 20 ("Term"). In
the event the Property Is removed from the market due to the acceptance by
Seller/Landlord of an offer to purchase or lease the Property during the Term, and the sale
or lease Is not consummated for any reason, then Ifand when the Property is put back on
the market the Term shall be extended for a period of time equal to the number of days
that the Property was removed from the market.

2. Seller/Landlord shall pay Broker a commission (“Commission”) in accordance with
Broker's Schedule of Sale and Lease Commissions (“Schedule") attached as Exhibit A
(incorporated by reference) if, during the Term or the Tall Period (defined in Section 4): (a)
the Property is sold or leased to a purchaser or tenant procured by Broker, Seller/Landlord
or any other person or entity; (b) a purchaser or tenant is procured by Broker,
Seller/Landlord, or any other person or entity who Is ready, willing and able to purchase or
lease the Property on the (1) terms and conditions stated in the Term Sheet or (Il) on any
other terms and conditions acceptable to Seller/Landlord; (c) ang contract for the sale or
lease of the Property is entered into by Seller/Landlord; or (d) If Seller/Landlord Is a
corporation, partnership, limited liability company, trust or other business entity, a
controlling interest In such entity is transferred in lieu of a sale or lease of the Property. If
an earnest money or similar deposit made by a prospective purchaser or tenant is forfeited,
In addition to any other Commission rights Broker has pursuant to this Agreement, Broker
shall be entitled to a Commission of one-half (%) of such deposit.

3. In the event that an option or refusal right to purchase or lease the Property is
granted during the Term or the Tail Period, Seller/Landlord shall pay Broker a Commission
In accordance with the Schedule based upon the price paid for the option or refusal right or
for any extensions thereof upon receipt by Seller/Landlord of any such payment(s). In the
event that such option or refusal right is exercised during the Term, the Tall Period or at
any time thereafter, Seller/Landlord shall also pay Brokera Commission on the gross sale
or lease price ofthe Property Inaccordance with the Schedule. However, to the extent that

all or part of the price paid for the option, refusal right or any extension thereof is applied
Sclla/LunJlord's Initials:
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to the sale or lease price of the Property, then any Commission previously paid by
Seller/Landlord to Broker on account of such option or refusal right or any extension
thereof shall be credited against the Commission payable to Broker on account of the

exercise of that option or refusal right,

4. Seller/Landlord shall pay Broker a Commission in accordance with the Schedule if,
within one (1) year after the expiration of the Term (Tail Period"), the Property is sold or
leased to, or Seller/Landlord enters Into a contract, option or refusal right for the sale or
lease of the Property with, any person or entity (including his/her/its successors, assigns or
affiliates) with whom Broker has negotiated or otherwise communicated with respectto the
Property (either directly or indirectly through another broker or agent) or by or to whom
the Property has been Inspected or shown prior to the expiration of the Term.

5. Seller/Landlord shall (a) cooperate and deal fairly and in good faith with Broker in
seeking a sale or lease of the Property on terms and conditions at least as favorable to
Seller/Landlord in the aggregate as those listed In the Term Sheet and (b) refer
immediately to Broker all persons or entities interested in purchasing or leasing the
Property. Al negotiations for the sale or lease of Property shall be handled by and through
Broker. Broker is exclusively authorized to market and advertise the Properly for sale or
lease by such means as, in Broker's sole discretion, would facilitate a sale or lease ofthe
Properly. Seller/Landlord and its legal counsel shall be solely responsible for drafting
and/or determining the legal sufficiency of all offer, acceptance, contract, conveyance and
other documents and instruments relating to any sale/purchase or lease transaction

contemplated by this Agreement

6.  Seller/Landlord shall disclose to Broker Inwriting and to all prosFective purchasers
or lessees of the Property any and all information which Seller/Landlord knows or has
within its custody, control or possession regarding the following matters affecting the
Property:  (a) present and future zoning, building and land use restrictions; (b)
environmental matters, Including, without limitation, the presence and location of
underground storage tanks, petroleum products, asbestos, PCBsand other toxic, hazardous
or extremely hazardous or toxic substances located in, on, or about the Property;
¢) physical defects and hazards in and soils conditions in, on or about the Property;
d) whether the Property is or may be situated In a flood zone; and (e) any other
information which * prudent buyer/tenant would reasonably consider In making its decision
to buy/lease the Property. Broker Is authorized to disclose all such Information to the
prospective buyer/tenant identified in the attached Exhibit B.

7. Seller/Landlord represents and warrants to Broker that, except as may be set forth
in the Term Sheet; (a) Seller/Landlord holds good, marketable and unencumbered fee
simple title to the Property; and (b) that no person or entity who has an ownership Interest

Seller/Landlord’s Initials:
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in the Properly is a foreign person as defined in the Foreign Investment in Real Property
Tax Act (commonly known as "FIRPTA").

8. Broker is irrevocably authorized: (a) to deduct its Commission from any deposits,
payments or other funds, including proceeds of sale or lease payments, paid by a
purchaser or tenant in connection with any transaction contemplated by this Agreement
Seller/Landlord hereby Irrevocably assigns such deposits, payments and funds to Broker to
the extent necessary to pay such Commission; and (b) to order on behalf of Seller/Landlord
and in its name a preliminary commitment from a local title insurer to Issue title Insurance
on the Property or other form of title report, which Seller/Landlord shall pay for.

9. Eachsignator to this Agreement represents and warrants: (a) that he or she has full
authority to execute and deliver this Agreement on behalf of the party which he/she
purportedly represents; and (b) that this Agreement binds such party and is valid and fully
enforceable against such party in accordance with its terms.

10.  Seller/Landlord shall defend, indemnify and hold harmless Broker and its agents,
shareholders, directors and employees from and against any obligations, liabilities,
demands, claims, fees and costs suffered or incurred by any of them, that arise out of,
result from, are based upon or are caused by, inwhole or in part, directly or indirectly, any
acts or omissions of Seller/Landlord or any person for whom Seiler/Landlord is legally
responsible, Including, without limitation, all acts and omissions in any way relating to
erroneous disclosures or partial or complete failures to disclose required Information
regarding physical conditions or defects Inor environmental contamination affecting the

Property or any adjacent or nearly properties.

11.  Asused in this Agreement and its Exhibits, (a) the term "lease" shall also include
subleases and sub-subleases; (b) the term "tenant" shall also Include subtenants and sub-
subtenants and their respective successors and assigns; and (c) the term "purchaser shall
also include purchaser's successors and assigns.

12.  This Agreement (a) is fully integrated; (b) constitutes the entire agreement between
Seller/Landlord and Broker with respect to its subject matter; and (c) supersedes ail prior
discussions, negotiations, promises, understandings and agreements with respect thereto,
whether oral or written.  No amendment, novation, supplementation, termination or
rescission of this Agreement shall be valid or enforceable unless made In writing and
executed and delivered by both Seller/Landlord and Broker. This Agreement shall not be
construed against its draftor. This Agreement shall be binding upon, and shall benefit, the
heirs, successors and assignees of the parties. This Agreement and the respective rights
and obligations of the parties hereunder shall be construed and interpreted as a contract
under the laws of the State of Alaska, without regard to its conflicts of law principles. If a
question, dispute or requirement for Interpretation or construction should arise with respect

Seller/Landlord's Initials;
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to this Agreement, the jurisdiction and venue therefore shall lie exclusively with the courts
for the Third Judicial District for the State of Alaska, at Anchorage, Alaska, or, alternatively,
with the United States District Court for the District of Alaska, at Anchorage, Alaska, unless
a nonwaivable federal or Alaska state law should require to the contrary. In the event any
provision of this Agreement shall be deemed to be void or unenforceable based on any
controlling state or federal law, the remaining provisions shall be unaffected thereby, such
provision shall be deemed modified to the minimum extent necessary to make It valid and
enforceable, and such provision shall be enforced as so modified.

Company: Seller/Landlord:

BOND, STEPHENS & JOHNSON, INC.,

An Alaska corporation
, Seller/Landlord

By.

, Agent Dated: , 20

Dated: , 20 _
. Seiler/Landlord

Dated: . 20

05
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Term Sheet

1. Property Description:

2. For Sales:
a.Price:

b. Payment Terms:

3. For Leases:
a. Rent:

b.Igffli

4. QtherTerms/Conditions:

(Supplement as necessary)
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Exhibit A

Bond, Stephens & Johnson, Inc.
Schedule of Sole and Lease Commissions
For Single Party Listing Agreementfor Sellers and Landlords

A SALES:

1. Forsales of Improved real properties, the Commission shall be six percent of the
gross sales price. For sales of unimproved real property, the Commission shall be ten
percent of the gross sales price. The gross sales price shall Include any and all monetary
consideration and the fair market value of all non-monetary consideration Inwhatever form
paid or given by or on behalf of the purchaser to Seller or its deslgnee(s) for or with
respect to the Property, Including but not limited to the assumption or release of existing
liabilities. For purposes of this Schedule, the Property is deemed to be I improved (1

unimproved (deemed to be unimproved if unchecked).

2. The Commission shall be paid upon the earlier to occur of: (a) the closing of the
transaction; (b) when the sales price is paid (for installment sales, the entire commission is
due with the down payment); (c) Seller's failure or refusal to close the transaction; or

(d) when provided in the Term Sheet or otherwise.

B. LEASES

For leases the Commission shall be six percent of the aggregate gross rent for the original
term, without reductions, deductions, credits or offsets, payable In its entirety upon the

execution of the lease, subject to the following:

1. Monthto Month Tenancy. The minimum Commission fora month to month tenancy,
tenancy at will, or any tenancy which Is not reduced to a written lease hetween a tenant
and Landlord shall be equal to 50 % ofthe first month's base rent or $1,000, whichever is
greater. The Commission shall be payable upon occupancy. In the event such a tenant
subsequently executes a written lease with Landlord, either directly or with the assistance
of Broker or any other person or entity, within 24 months from the date of initial
occupancy, then Broker shall receive a Commission with respect to such lease in

accordance with the provisions of paragraph Babove.

2. EXtensionrenewal or New Lease. If the lease term is effectively renewed or
extended, in accordance with the terms of an option, refusal right, new lease, substitute

lease or otherwise, then Landlord shall pay Broker a Commission at one-half of the
Seller/Landlord’s InltialB;
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commission rate provided in Section Bof this Schedule based on the aggregate gross rent

yable during the extended or renewed lease term for the existing space, without
decluction, credit, reduction or set-off. If additional space is leased during the initi M
renewed or extended term, Landlord shall pay Broker a Commission at the commission rate
provided in Section Bof this Schedule based 0n the aggregate gross rent for the additional
space payable during the extended or renewed lease term, without deduction, credit,
reduction” or set-off.” Such Commission shall be earned and (fa able at the time the
extended or renewed term commences for the existing space and at the time of agreement

for any additional space.

3. Purchase o fProperty by Tenant If a tenant, ITS SUCCESSOrs Or assignees, or any
agent, officer, employee, principal, partner, member, director, manager or shareholder of
such tenant or its SUCCeSSOrs or assigns purchases the_Pr_opertg auring (a) the term of the
|ease, f(bg any extension or renewal thereof, or (c) within 180 days arter the expiration
thereof, then"a Commission shall be paid to Broker in accordance with the provisions of
Section Aabove; provided however, that there shall be a credit against such Commission In
the amount of the Commission previously paid to Broker for the portion of the purchaser’s
lease term which is cancelled by reason of such sale. In no event shall such credit exceed

the amount of such sales Commission.

4. percentagerent Ifaleaseforwhicha Commission is payable hereunder containsa
percentage rent or similar clause, Seller/Landlord shall pay a Commission on the
ggrqentage -ent or similar payment payable by the tenant at the Commission rate in
ection Babove applicable to the period of the lease term forwhich the percentage rent or
similar payment is payable. This Commission shall be payable to Broker within 15 days
after the tenant's payment of the ercenta?e rent or similar payment for such period.
Notwithstanding the foregoing, at the end of the third full lease year Landlord shall pay
Broker a Commission on the percentage rent or similar payment for the remainder of the
original term of the lease. Forthe purpase of calculatln% this Commission, the Bercentage
rent or similar payment for each remaining year of the term of the lease shall be deemed
to be the same arnount as the percentage rent or similar payment payable for the third full

lease year.

b, croundLease. Ifalease Isaground lease, the Commission shall not exceed what
the Commission would be for a sale of the Property at a price equal to the value of the
Property used to comﬁute the Property rental rate or, if no such value was used, the then
fair market value of the Property.

The provisions hereof are subject to the terms and provisions of any Term Sheet or other

Seller/Landlord's Initials:
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%greement to which this Schedule may be attached and which is executed by the parties
ereto.

In the event Seller/Landlord fails to make Commission payments to Brokerwithin the time
limits set forth herein, then fromthe date due until 6)a|dt e delinquent amount shall bear
interest at the legal rate set forth in AS 45.45.010 or the maximum legal interest rate
chargeable on such amount in Alaska, whichever is less. If Broker Is required to pursue
legal “action against Seller/Landlord to collect any Commission due it, Broker shall be
entitled to also recover from Seller/Landlord the reasonable actual attorneys' fees and costs

It incurs Insuch pursuit

Seller/Landlord’s Initials:
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Exhibit B
Identity of Buyer/Tenant for Single-Party Listing Agreement

Name:

Seller/Landlord:

- Seller/Landlord
Dated: 20

Company:

BOND, STEPHENS & JOHNSON, INC,
an Alaska corporation

AR
Dated: 20

Seller/Landlord’s Initials:
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BOND, STEPHENS &JOHNSON, INC.
AGENCY AGREEMENT FOR BUYERS AND TENANTS

This agency agreement (“Agreement'’) is by and between: () Bond, Stephens &
Johnson, Inc. S'Broker"), an Alaska corporation, the address of which is 3000 ", 'Stre(eg),

Suite 200 Anchorage, Alaska 99503; and
("Buyer/T' enant™), a(n) , the address of whom/which is

1. Alppointme_nt of Agent. Bu¥$rﬁ enant hereby appoints Broker as its exclusive agent
forthe Term (defined in paragraph 2 below) to procure a purchase or lease of suitable real

Property on its behalf on the terms and conditions stated In the term sheet (*"TermSheer)
noorporated by reference in this Agreement.

2. Termof Agency. The term of this agency (T'_Term_") shall commence on the effective
date hereof and, subject to the Tail Period (Clefined in paragraph 6 below), terminate

() days thereafter.

3. Broker's Obligations. Broker shall make diligent and good faith effort to (a) locate,
evaluate and advise Buyer/Tenant on a suitable property for Buyer/Tenant, (b% negotiate
with a prospective seller or lessor on behalf of Buyer/Tenant to purchase or lease such
property, and (c) assist Buyer/Tenant Inclosing the transaction.

¢+, Buyer/Tenant's Obligations. Buyer/Tenant shall (a) make a diligent and good faith
effort to cooperate with Broker in" evaluating, Inspecting and nahng a prompt
Oetermination on whether to purchase or lease any prc()f)erty ?r_ocured by Broker which
meets the requirements set forth in the Term Sheét and (b) at its expense, obtain legal
counsel to draft, review and advise It on all legal documentation required for the

transaction.
5. commission.

[1 Payable bv Buver/Tenant. Buyer/Tenant shall pay Broker a commission
"'Commission) in accordance with Brokers Schedule of Sale and Lease Commissions
"'Schedule™) aftached as Exhibit A (incorporated by reference) If, during the Term or the
all Period (defined in Section 6): (@) a seller/landlord is procured by Broker, Buyer/Tenant
orany affiliate, or any other person or entity who is ready, willing and able to sell or lease
any property to Buyer/Tenant or any affiliate on the terms and’ conditions stated in the
Term Sheet or on any other terms and conditions acceptable to Buyer/Tenant or any
affiliate; (b) any contract for the purchase or lease of any property Is entered Into by
Buyer/Tenant or any affiliate thereof on the terms and conditions stated inthe Term Sheet
or on any other terms and conditions acceptable to Buyer/Tenant or any affiliate; or (c)
Buyer/Ténant or any affiliate purchases or leases any property on the terms and conditions
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stated inthe Term Sheet or any other terms and condiitions acceptable to Buyer/Tenant or
any affiliate.

[ Payable bv Seller/Landlord. Broker shall make a reasonable effort to persuade each
rospective seller/landlord to agree to pay Broker a Commission for procuri
uyer/Tenant for such seller/landlord. If Broker cannot persuade a seller/landlord who Is
willing to sell/lease property to Buyer/Tenant on terms acceptable to Buyer/Tenant to
agree to pay Broker a Commission, Buyer/Tenant shall either: (a) pay Broker the
mmission; or (b) neither purchase/lease, nor allow any affiliate to purchase/lease, any
property from such seller/landlord.  The Commission shall be computed and become due
and owing as if it were originally to be paid by Buyer/Tenant, regardless of whether the

foregoing box is checked.

6. Tail Period. Ifwithin one (1) year after the axpiratlon of the Term CTail Period' '%
Buyer/Tenant purchases or leases, or enters into any contract, option or refusal right to
purchase or lease, any property (a) from any person, entity (including hls/her/its
SUCCessors, assigns or affiliated) with whom Broker has négotiated or otherwise
communicated on behalf of Buyer/Tenant or (b) which has been inspected or shown to
Buyer/Tenant prior to the expiration of the Term, then Buyer/Tenant shall pay Broker the

Commission provided for in Paragraph 5(b).

7. Authority. Eachsignator to this APreeme_nt represents and warrants; (a) that he or
she has full authority to execute and deliver this Agreement on behalf of the which
he/she pu*portedly represents; and (b) that this Agreement (1) binds such party and (i) is
valid and fully enforceable against such party in accordance with its terms.

8. indemnity/release. BUyer/Tenant hereby: () discharges and releases Broker and
its aPents, shareholders, directors and employees (with prejudice) from all obligations,
liabilities, claims, fees and costs they may hereafter owe or have to Buyer/Tenant which in
any way arise out of, result from are based upon or are caused by, Tnwhole or In part,
d|rectI?/ or indirectly, their failure to discover, or obtain required disclosures from any
seller/landlord of any physical defects or conditions or any environmental contamination
affecting any real property the Buyer/Tenant may purchase/lease as a result of Broker's
efforts under this Agreerment or any adjacent of nearby properties; and ﬁb) agrees to
defend, Indemnlg and hold them harmless from and against any and all obligations,
liabilities, demands, claims, fees and costs, which they may owe to any third person that in
any way arise out of, result from,_are based upon of are caused by, inwhole or in part,
directly or Indirectly, (1) any such defects, conditions or contamination or (ii) acts or
omissions by Buyer/Tenant or any person for whom Buyer/Tenant is legally responsible
with respect to any property of any seller/landlord or any adjacent or nearby property.

9. General. This Agreement is fully integrated; constitutes the entire agreement
between Buyer/Tenant and Broker with respect to its subject matter; and supersedes all
{)nor discussions, nregotlatlons, promises, understandings and agreements with respect
hereto, whether oral or written. Tnis Agreement shall not be construed against the
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drafter. Each party has read, understands and g\lgreed to be bound by this Agreement after
consultation with competent independent legal counsel or after having voluntarily and
knowingly waived the rlct;_ht to consult with such counsel. No amendment, novation,
supplementation, termination or rescission of this Agreement shall be valid or enforceable
unless made inwriting and executed and delivered b)éboth_ Buyer/Tenantand Broker. This
Agreement shall be binding upon, and shall benefit, the heirs, Successors and assignees of
the parties. This Agreement and the respective rights and obligations of the Spartles
hereunder shall be construed and Interpreted as a contract under the laws of the State of
Alaska, without regard to its conflicts of law principles. If a question, dispute or
requirement for Interpretation or construction should arise with respect to this Agreement,
the jurisdiction and venue therefore shall lie exclusively with the courts for the Third
Judicial District for the State of Alaska, at Anchorage, Alaska, or, alternatively, with the
United States District Court for the District of Alaska, at Anchorage, Alaska, unless a
nonwaivable federal or Alaska state law should require to the contrary. Inthe event any
provision of this Agreement shall be deemed to be void or unenforceable based on an
controlling state or Tederal law; the remaining provisions shall be unaffected thereby, suc
provision shall be deemed modified to the minimum extent necessary to make Itvalid and
enforceable, and such provision shall be enforced as so modified.

10.  Definitions. As used Inthis Agreement and its Exhibits, () the term “lease™ shall
also include subleases and sub-subleases; (b) the term “lessor' shall also incluce
sublessors, sub-sublessors and their respective successors and assigns and entities which
they respectively control; and (c) the terms “seller," and "'Other Clients" shall also include
their respective successors and assigns and entities which they respectively control.

Company: Buyer/Tenant:
an Alaska corporation
Buyer
By, Dated: 2C
Agent

Dated: 20 , Buyer

Dated: 20

Term Sheet
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1. Property Requirements:

2. For Purchases:
a.Price:

b, Payment Terms:

3. ForLeases:
a Rent:

b.Jerm:

4. ptherTerms/Conditions:

(Supplement as necessary)

Agency Agreement for Buyers & Tenants Page 4 0f6

© Bond, Stephens & Johnson, Inc. 2002 _ _ BSJ Form No. 6,12/02 od.
Bond, Stephens & Johnson, Inc., Commercial Real Estate Services

3000 "A” Street, Suite 200, Anchorage, AK 99503
rh 907-563-7733  Fax 907-561-8929
Email hsifaibslalaska.com www.bsjalacka.com

14


http://www.bsjalacka.com

APR-11-2003 FRI 10:16 AH BOND STEPHENS FAX NO 5618929 P

Exhibit A

Bond/ Stephens &Johnson, Inc.
Schedule of Sale and Lease Commissions
For Agency Agreement for Buyers and Tenants

A SALES

1. Forpurchases of improved real properties, the Commission shall be six percent of
the gross sales price. For purchases of unimproved real property, the Commission shall be
ten percent of the gross sales price. The gross sales price shall Include any and all
monetary consideration and the fair market value of all non-monetary consideration In
whatever form paid or given by or on behalf of the Buyer to the seller or Its designee(s) for
or with respect to the property, Including but not limited to the assumption or release of
existing liabilities. For purposes of this Schedule, the Property Is deemed to be 1 improved
1 unimproved (deemed to be unimproved If unchecked).

2. The Commission shall be paid upon the earlier to occur of:  (a) the closing of the
transaction; (tg when the sales price is paid gfpr Installment sales, the entire commission Is
dlue with the down payment); gc) Buyer's failure or refusal to close the transaction; or
(d) when provided In the Term Sheet or otherwise.

B. LEASES:

For leases the Commission shall be six percent of the aggregate gross rent for the original
term, without reductions, deductions, credits or offsets, payable in its entirety upon the
execution of the lease, subject to the followmng:

L wonthto M onth Tenancy. The minimum Commission fora month to month tenancy,
tenancy at will, or any tenancy which is not reduced to a written lease between Tenant and
a landlord shall be equal to 50% of the first month's base rent or $1,000, whichever is
greater. The Commission shall be payable upon occupancy. In the event Tenant
subsequently executes a written lease with a landlord, either directly or with the assistance
of Broker or any other person or entity, within 24 months from the date of Initial
occupancy, then Broker shall receive a Commission with respect to such lease in

accordance with the provisions of paragraph Babove.

"2 Extension, Renewalor New Lease, If the lease term is effectively renewed or
extended, in accordance with the terms of an option, refusal nplT, new lease, substitute
lease or otherwise, then Tenant shall pay Broker a Commission at one-half of the
commission rate provided in Section B of this Schedule based upon the aggregate gross
rent payable during the extended or renewed lease term for the existing space, without
deduction, credit, reduction or set-off. If additional space Is leased during the initial,
renewed or extended term, Landlord shall pay Broker a Commission at the commission
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0 Bond, Stephens & Johnson, Inc. 2002
Bond, Stephens & Johnson, Inc., Commercial Real Estate Services

3000 "A" Street, Suite 200, Anchorage. AK 99503
Ph907-563-7733  Fax 907-561-6929
Email hslfg>.bslalflskivcom www.bsjalaslca.com

Pa;:c50f6
BSJ Form No. 6 , 11102 ed.


http://www.bsjalaslca.com

APR-11-2003 FRI 10:16 AH BOND STEPHENS FAX NO 5618929 P.

rate provided in Section B of this Schedule based on the aggregate gross rent for the
additional space, without deduction, credit, reduction or set-off. Such Commission shall be
earned and payable at the time the extended or renewed term commences for the existing

Space.

3. Purchase o fProperty by Tenant |f TENANE, It SUCCESSOrS Or assignees, or any
%gent, officer, employee, principal, partner, member, director, manager or shareholder of

enant or its successors or assigns purchases the Property during (a) the term of the lease
or any substitute or new lease, %b) any extension or renevial thereof; or (c) within 180 da_IYS
after the expiration thereof, then a Commission shall be paid to Broker in‘accordance with
the provisions of Section Aahove; provided however, that there shall be a credit against
such Commission in the amount of the Commission previously paid to Broker for the
portion of the purchaser's lease term which Is cancelled by reason of such sale. In no
event shall such credit exceed the amount of such sales Commission.

4. percentagerent Ifaleaseforwhich aCommission Ispayable hereunder contains

a percentage rent or similar clause, Tenant shall pay a Commission on the percentagi_e rent
or similar payment payable by Tenant at the Commission rate in Section Babove applicable
to the period of the lease term forwhich the pe_rcentage rentor similar payment is payable.
This Commission shall be payable to Broker within 15 days after Tenant's payment of the
percentage rent or similar payment for such period. Notwithstanding the foregoing, at the
end of the third full lease year, Tenant shall Ray Broker a Commission on the Percentage
rent or similar payment for the remainder of the'lease term. Forthe purpose of calculating
this Commission, the percentage rent or similar payment for each remaining year of the
term of the lease shall be deemed to be the same amount as the percentage rent or similar

payment payable for the third full lease year.

5. GroundLease. Ifalease Isaground lease, the Commission shall not exceed what
the Commission would be for a sale of the property at a price equal to the value of the
‘pr_operty used to comﬁute the property rental rate or, If no'such value was used, the then
alr market value of the property.

The provisions hereof are subject to the terms and J)rovisior_ls of any Term Sheet or other
agreement to which this Schedule may be attached and which is executed by the parties

hereto.

In the event Buyer/Tenant foils to make Commission payments to Broker within the time
limits set forth herein, then fromthe date due until paid the delinquent amount shall bear
interest at the legal rate set forth In AS 45.45.010 or the maximum legal interest rate
chargeable on such amount in Alaska, whichever Is less. If Broker is required to pursue
legal action against Buyer/Tenant to collect any Commission due it, Broker shall be entitled
to also recover from Buyer/Tenant the reasonable actual attorneys' fees and costs ft Incurs

in such pursuit.
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Bond, Stephens & Johnson, Inc

Fax

To: c/o Heather Nobrega From:  Chris Stephens, CC
Attn: Rep. Norm Rokeberg

Fax: Fax:  907-786-7326
Phone:  907-243-1454 Phone: 907-786-7305
Date:  4/11/2003 Pages:

Subject:  Agency Forms Samples

Notes:

Dear Representative Rokeberg:

Attached are the agency disclosure forms that our attorney drafted for us after the
court ruling on agency. As you can see, they are very comprehensive because they
are our attorney’s effort to meet all ofthe requirements of the judge’s ruling.

They are also very awkward to work with.

| will be sending you a statement on the proposed House Bill No. 257.

Sincerely,

Chris Stephens, CCIM

ffisS



