ALASKA LEGISLATURE COMMITTEE FILES, 2003-200480672
10821 house ..mnICTARaL™, .



Page 10
970 P.2d 906, * 1999 Alas. LEXIS 24, ** !

liable for a supervisor's hostile environment sexual harassment if a management-level employee knew or should have
known about the harassment and failed to take proper and effective remedial action. n!2 Rosebrock, however, argues
that an employer should always be liable for hostile environment sexual harassment if it is committed —
or if its supervisors had knowledge and failed to take remedial action,

nl2 A management-level employee has been defined as one who has the "stature and author
exercise control, discretion and independent judgment over a certain area of a business with some ;
for the company.” Fitzgerald v. Mountain States Tel. & Tel. Co., 68 F.3d 1257, 1263 (10th C
[Albuquerque Concrete Coring Co. v. Pan Am World Servs., Inc., 118 N.M. 140, 879 P.2d 772
V'(defining managerial employee "as one who ‘formulates, determines and effectuates his employer'
discretion or authority to make ultimate determinations independent of company consideration and;
L apolicy should be adopted.™) (quoting Kcmner v. Monsanto Co., 217 1Il. App. 3d 188, 576 N.E.2d

Dec. 192(111. App. 1991)).

---------------------- End FOOINOteS.......cocccvvvvrriceen [**13]
The superior court instructed the jury on liability as follows in Instruction No. 16:

If you find that VECO employees subjected Rosebrock to a sexually hostile working envirt
defined, you must docide whether VECO itself s liable for its employees' conduct.

You must first consider the role of VECO supervisory employees. You shall find VECO liable for the conduct of its
[*912] supervisory employees if you find that it is more likely than not that:

1 One or more of VECO's supervisory employees encouraged, caused, permitted, ratified, or participated in the
conduct; or

2. One or more of VECO's supervisory employees, knowing of the conduct, excused it or failed to take remedial

action reasonably calculated to end the harassment. Such remedial action must be immediate and must remedy the
conduct without adversely affecting the terms or conditions of the complaining party's employment.

You shall find VECO liable for the conduct of its non-supervisory employees if you find that it is more likely than
not that such employees were acting within the scope of their employment, and if VECO knew or should have known of

the harassment and failed to take remedial action as discussed [**14] above.

The first paragraph of the instruction directs the jury to proceed if ""ECO employees," supervisors or otherwise,
subjected Rosebrock to a hostile work environment. The second paragraph defines when VECO will be liable for the
acts or omissions of its "supervisory employees." The subparagraph numbered one allowed the jury to impose liability
on VECO if its supervisory employees “encouraged, caused, permitted, ratified, or participated” in the harassment. It
did not require the jury to find that those supervisors had acted within the scope of their employment or used their
delegated authority to carry out the harassment. In addition, it did not require the jury to find that a management-level
employee knew or should have known about the harassment. Thus this subparagraph allowed the jury to impose liability
on VECO for the sexual harassment by a low-level supervisor, acting outside the scope of his employment, even if
VECO management-level employees did not know or have constructive knowledge of the harassment.

Subparagraph number two allowed the jury to impose liability on VECO if a supervisor knew about the harassment,
but did not take proper remedial action. It did not [**15] limit VECO's liability to an omission by a management-level
employee, but allowed the jury to impose liability on VECO for a low-level supervisor's failure to take proper remedial

action. nl3

............................................. Footnotes e ———

nl3 Paragraph three imposes liability on VECO for hostile environment sexual harassment by non-supervisors who
acted within the scope of their employment, as long as VECO knew or should have known about the harassment. VECO

does not challenge this part of the instruction.
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End Footnotes

Instruction 17 defined "supervisor" as follows:

A supervisor is one who serves in a supervisory position and has corporate authority to affect the terms and
conditions of the employees he supervises. In other words a person is a supervisor if he has the authority to hire, fire,
promote, discipline, or in any other manner affect the terms or conditions of an employee's employment.

Taken together these instructions allowed the jury to impose liability on VECO for the acts or omissions of Rosebrock's
immediate supervisors, regardless of whether [**16] they were acting within the scope of their employment, and
regardless of whether management-level employees knew or should have known about the harassment.

The scope of an employer's liability for its employees' hostile environment sexual harassment is an issue of first
impression in Alaska. In interpreting Alaska's anti-discrimination laws, we have looked to federal Title VII cases for
guidance. nl4 See French, 911 P.2d at 28 n.8. We have observed, however, that AS 18.80.220 "is intended to be more
broadly interpreted than federal law to further the goal of eradication of discrimination." [*913] Wondzell v. Alaska

Wood Prods., Inc., 601 P..2d 584, 585 (Alaska 1979).

Footnotes

n14 [HN12] Title VII of the Civil Rights Act of 1964 makes it "an unlawful employment practice for an employer.
.. to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's race, color, religion, sex, or national origin." 42 US.C. § 2000e-2(a) (1). In
Meritor Savings Bank v. Vinson, 477 U.S. 57, 66-67, 91 L. Ed. 2d 49, 106 S. Ct. 2399 (1986), the United States Supreme
Court held that Title VII prohibits hostile environment sexual harassment.

End FOOINOLES..cvvvvvvcrres voreres wevverrins L [**17]

The United States Supreme Court addressed the issue of employer liability in Meritor Savings Bank v. Vinson, 477
US. 57,91 L. Ed. 2d 49, 106 S. Ct. 2399 (1986). nl5 Because the factual record had not been fully developed in the
trial court, the majority opinion refused to "issue a definitive rule on employer liability," but stated that

we do agree with the EEOC that Congress wanted courts to look to agency principles for guidance in this area. While
such common-law principles may not be transferable in all their particulars to Title VII, Congress' decision to define
"employer" to include any "agent" of an employer, 42 US.C. § 2000e(b), surely evinces an intent to place some limits
on the acts of employees for which employers under Title VH are to be held responsible. For this reason, we hold that
the Court of Appeals erred in concluding that employers arc always automatically liable for sexual harassment by their
supervisors. See generally Restatement (Second) of Agency § § 219-237 (1958). For the same reason, absence of notice
to an employer does not necessarily insulate that employer from liability.

Id. at 72. The Court stated that the court of appeals was "wrong to entirely disregard [**18] agency principles and
impose absolute liability on employers for the acts of their supervisors, regardless of the circumstances of a particular

case." n161d. at 73.

nl5 In Meritor, a female bank employee alleged that her supervisor, who was a bank vice-president and branch
manager, had sexually harassed her. 477 US. at 59-60. In dicta, the district court held that the bank could not be held
liable because it did not have any knowledge of the alleged harassment. Meritor, 477 US. at 61-62. The Court of
Appeals for the District of Columbia reversed, holding that the bank was liable for sexual harassment by its supervisory
personnel, regardless of whether or not it knew or should have known about the conduct. Vinson v. Taylor, 243 U.S.
App. D.C. 323, 753 F.2d 141,150 (D.C. Cir. 1985). It held that a supervisor is an agent of his employer and, even if he
lacks authority to hire, fire, or promote, "the mere existence —or even the appearance -- of a significant degree of
influence in vital job decisions gives any supervisor the opportunity to impose on employees.” Id. (footnote omitted).
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nl16 Meritor does not prohibit courts from imposing vicarious liability on employers for hostile environment sexual
harassment committed by their supervisors. Rather, it only prohibits federal courts from "concluding that employers are
always automatically liable for sexual harassment by their supervisors." 477 US. at 72 (emphasis added). Thus, Meritor
allows federal courts to impose vicarious liability in some instances.

........................................... End FOOINOLES.......cvvvvvvervrrrssnrerrrerinnnn [F¥19]

Justice Marshall, concurring with three otherjustices in Meritor, reached the issue of employer liability, and stated
that employers should be held liable for a supervisor's hostile environment sexual harassment of an employee under his
supervision, regardless of notice. See 477 U.S. at 74, 76-77 (Marshall, J., concurring). He stated:

It is the authority vested in the supervisor by the employer that enables him to commit the wrong: it is precisely because
the supervisor is understood to be clothed with the employer's authority that he is able to impose unwelcome sexual
conduct on subordinates. There is therefore no justification for a special rule, to be applied only in "hostile
environment" cases, that sexual harassment does not create employer liability until the employee suffering the
discrimination notifies other supervisors. No such requirement appears in the statute, and no such requirement can

coherently be drawn from the law of agency.

Meritor, 477 U.S. at 76-77 (first and third emphasis added). He emphasized that a supervisor's authority is not limited
to changing employees' status by hiring, firing, or disciplining them; instead, a supervisor also [**20] has the
responsibility to supervise the daily work environment and to ensure a safe, productive work environment. See Meritor,

477 US. at 76. nil

.......................................... Footnotes- -

n!7 In response to Meritor, lov/er federal courts fashioned confusing and even contradictory rules for when
employers can be held vicariously liable for sexual harassment committed by their supervisors. See Frederick J. Lewis
& Thomas L. Henderson, Employer Liability for "Hostile Work Environment” Sexual Harassment Created by
Supervisors: The Search for an Appropriate Standard, 25 U. Mem. L Rev. 667 (1995) (providing a survey of the

standards which the various federal circuits have employed).

......................... EndFootnotes

[*914] We agree with Justice Marshall's view. [HN13] Harassment by supervisors is facilitated, made more
serious, and is less apt to be reported because supervisors are “understood to be clothed with the employer’ authority.”

477 US. at 77. The Restatement (Second) of Agency § 219(2) (d) supports imposing vicarious liability in such
circumstances. It provides:

(2) A master is not [**21] subject to liability for the torts of his servants acting outside the scope of their employment,
unless:

(d) the servant purported to act or to speak on behalf of the principal and there was reliance upon apparent
authority, or he was aided in accomplishing the tort by the existence of the agency relation.

(Emphasis added.)
The Massachusetts Supreme Court has employed this theory to hold employers vicariously liable for hostile
environment sexual harassment by their supervisors:

Harassment by a supervisor carries an implied threat that the supervisor will punish resistance through exercising
supervisory powers, which may range from discharge to assignment of work, particularly exacting scrutiny, or refusal to
protect the employee from coworker harassment. Quid pro quo harassment may be easier to identify as an abuse of the
authority vested in a supervisor because of the effect on tangible job conditions, but it does not define the limit of a
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supervisor's authority. Although coworkers or even outsiders may also be capable of creating a sexually harassing work
environment, it is the authority conferred upon a supervisor by the employer that makes the [**22]  supervisor
particularly able to force subordinates to submit to sexual harassment.

College-Town v. Massachusetts Comm'n Against Discrimination, 400 Mass. 156, 508 N.E.2d 587, 593 (Mass. 1987)
(emphasis added) (citation omitted).

[HN14] Even where the employer has issued a policy prohibiting sexual harassment, and where the employer has
established procedures for the receipt of employee complaints, the employer will still have aided the supervisor i.i
committing the harassment. See Meritor, 477 US. at 76-77 (Marshall, J., concurring). Therefore, we hold that an
employer is vicariously liable for the hostile work environment created by its supervisors regardless of whether
management-level employees knew or should have known about the harassment, and regardless of whether the
supervisors were acting within the scope of their employment. n18

e Footnotes

n18 In Burlington Industries v. Ellerth, 524 US. 742, 118 S. Ct. 2257, 141 L Ed. 2d 633 (1998), and Faragher v.
City of Boca Raton, 524 US. 775, 118 S. Ct. 2275, 141 L Ed. 2d 662 (1998), both decided after this case was briefed
and argued, the United States Supreme Court revisited the subject of hostile work environment sexual harassment cases
and made a number of observations relevant to this case. The Court noted that for sexual harassment to be actionable it
must be "severe or pervasive,” that the non-statutory terms "quid pro quo™” and "hostile work environment" illustrate the
distinction between cases which involve a threat which is carried out and generally offensive conduct, but are not in
themselves controlling as to the imposition of vicarious liability, and that generally "sexual harassment by a supervisor
is not conduct within the scope of employment.” Burlington at 2265, 2267. The Court endorsed the application of the
"aided in agency" theory expressed in the Restatement (Second) of Agency § 219(2)(d). However, where no tangible
employment action has been taken, the Court devised an affirmative defense for the employer. The defense consists of

two elements:

(a) that the employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior, and (b)
that the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided
by the employer or to avoid harm otherwise. While proof that an employer had promulgated an anti-harassment policy
with complaint procedure is not necessary in every instance as a matter of law, the need for a stated policy suitable to
the employment circumstances may appropriately be addressed in any case when litigating the first element of the
defense. And while proof that an employee failed to fulfill the corresponding obligation of reasonable care to avoid
harm is not limited to showing an unreasonable failure to use any complaint procedure provided by the employer, a
demonstration of such failure will normally suffice to satisfy the employer's burden under the second element of the

defense.

Burlington at 2270, Faragher at 2293. While these recent cases are thus in several respects supportive of the views we
express herein as to the liability of an employer for the harassive acts of a supervisor, we have no occasion to consider
whether the affirmative defense which they announce should be adopted as a feature of Alaska anti-discrimination law.
Understandably, the issue of the adoption of such a defense was not raised below or on appeal.

............................. End FOOLNOLES......rrverrrrerrrevrsnnreeennnnns [F¥23]

[*915] Agency principles also provide an important limitation on employer liability, however. [HN15] An
employer will only be vicariously liable for the acts of the complainant's supervisor, because only then will the
supervisor be using his position with the employer to alter the conditions of the complainant's employment. See French,
911 P.2d at 28 (defining hostile work environment as "discriminatory behavior sufficiently severe or pervasive to alter
the conditions of the victim's employment"). As Justice Marshall stated, a supervisor who does not oversee the
complainant should be treated as a co-worker. See Meritor, 477 US. at 77 (Marshall, J., concurring). In that situation,
the supervisor does not have authority over the complainant and may not be aided by his position in the workplace.
Furthermore, when a co-worker or supervisor with no control over the complainant creates a hostile environment, the
complainant should be less hesitant to report the situation, since the harasser could not retaliate by changing the
conditions of the complainant's employment. Thus, employers are only vicariously liable for hostile environment sexual
harassment committed by the complainant's supervisor. [**24] nl9
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................................ FOOtNOtES.. ..o —

nl9 The parties have used the term "strict liability" to describe holding the employer liable for the acts of its
supervisors. Since our analysis is based on agency principles, the liability is more accurately defined as "vicarious
liability."
— EndFootnotes........... S ——

These same principles apply to determine the scope of an employer's liability when its supervisors know about
sexual harassment by a co-worker or by a supervisor who does not have authority over the complainant, but fail to take
appropriate remedial action. [HN16] There is no basis for distinguishing between supervisors' acts of harassment and
their failure to remedy known harassment. Supervisors who allow other employees to sexually harass employees they
supervise have used their delegated authority to allow the harassment to continue.

For the above reasons we conclude that the trial court correctly instructed the jury on VECO's liability for hostile
environment sexual harassment by a supervisor acting outside the scope of his employment.

2. Did the superior court err [**25] in denying VECO's motions for JNOV and for a new trial on Rosebrock's
hostile environment sexual harassment claim? n20

S " e Footnotes
n20 As stated in Diamond v. Wagstaff, 873 P.2d 1286, 1290 (Alaska 1994):

[HN17] When reviewing a motion for ajudgment n.o.v., we determine whether evidence, when viewed in the light
most favorable to the non-movant, is such that reasonable persons could not differ in their judgment. Wc neither weigh
the evidence norjudge the credibility of witnesses. Rather, we employ an objective test: If there is room for diversity of

opinion among reasonable people, then ajury question exists.
[HN18] We review the superior court's denial of a motion for a new trial for an abuse of discretion. An abuse of

discretion occurs only if the evidence supporting the jury's verdict was either completely lacking or slight and
unconvincing, so that the verdict was manifestly unreasonable and unjust. Again, we draw all inferences from the facts

in the light most favorable to the non-movant.

When reviewing ajury verdict under these standards, this court necessarily considers hypothetical explanations for
the jury's determination. Otherwise, we would not be able to review verdicts at all.

(Citations omitted.)

.......................................... End FOOtNOLES......cvvvvrs cerrvirissnririsnnninnns [¥¥26]

VECO filed motions for judgment notwithstanding the verdict (JNOV) and for a new trial, alleging that the
evidence was insufficient to support a finding of liability for hostile environment sexual harassment. VECO claims that
the evidence did not support the jury's implied findings that the alleged harassment was severe or pervasive or that the
alleged harassers were supervisors whose actions could be imputed to VECO.

a. Was the evidence sufficient to support a finding that the harassment was severe or pervasive? n21

------------------ Footnotes

n21 The trial in this case was held before we decided French. However, the superior court used the same standard
called for in French, and VECO does not challenge the superior court's employment of the severe or pervasive standard.
The superior court also instructed the jury that, in evaluating whether the behavior complained of was severe or
pervasive, "You shuuld consider this question from the perspective of a reasonable woman: would a reasonable woman
consider the conduct sufficiently severe or pervasive to alter the conditions of employment and create an abusive
working environment?" In French, we specifically declined to decide whether to adopt the "reasonable woman”
standard. French, 911 P.2dat 28 n.10. VECO does not appeal this instruction, so we have no occasion to review it.
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— End FOOtNotes........ocovvvvvvvrnnee I [**27]

In French, we held that "discriminatory behavior sufficiently severe or pervasive [*916] to alter the conditions of
the victim's employment and to create a discriminatory hostile work environment violates AS J8.80.220." 911 P.2d at
28. VECO argues that the evidence at trial does not support the jury's verdict, because the evidence consisted of name-
calling and insults, which was not severe or pervasive harassment. Viewing all the evidence in the light most favorable

to Rosebrock, we disagree.

The evidence of sexual harassment, in part, is as follows. Rosebrock testified that on her first tour of duty, when she
was introduced to her supei visor, Rick Rorick, he stated, "Let's get down to business. Are you married, and do you fool
around?" Rosebrock also testified that Rorick told her that strange things happened to women in the middle of the night.
In addition, Rorick would say to her, on occasion, "You're in a good mood. Who are you doing?" He would ask her if

her back ached, or why she did not fall over, apparently referring to the size of her breasts.

Rosebrock also testified that when she approached Rorick to complain about not receiving a room assignment, he
asked her to come to [**28] his room later that night. She stated that when she did go to talk with him, for the purpose
of receiving a room assignment, he said, "I knew you from [anotherjob on] rig 9. You were the redhead with the big
tits." He also said that she could stay with him in his room, so long as no one saw her leave in the morning.

Also, Rosebrock testified that soon after she started her second tour of duty, Rorick pointed to her in public and
shouted, "Boone and Crocket." Rosebrock discovered that the comment referred to her breasts. She claimed that it
became common for people at VECO to call her by that name, and that to avoid hearing it, she would refrain from

entering the dining hall for two meals every day and would go there late for dinner.

Viewing all of the evidence in the light most favorable to Rosebrock, reasonable jurors could have concluded that
Rorick's behavior was severe or pervasive enough to alter the conditions of Rosebrock's employment and create a
hostile work environment. The sexualized name-calling, in particular, was recurrent. While any single incident of name-
calling might not have been severe, taken together, these incidents constitute a pattern of harassment which [**29
might reasonably be regarded as severe or pervasive. See, e.g., Ellison v. Brady, 924 F.2d 872, 876-81 (9th Cir. 1991
(indicating that the required showing of severity varies inversely with the pervasiveness of the conduct).

b. Was the harassment committed by a supervisor whose actions can be imputed to VECO?

VECO claims that the alleged harassment was not committed by a supervisor whose actions can be imputed to
VECO. We have held that VECO may be vicariously liable if Rosebrock's supervisors subjected her to hostile
environment sexual harassment. VECO offered the jury instruction which defined supervisor as follows:

A supervisor is one who serves in a supervisory position and has corporate authority to affect the terms and
conditions of the employees he supervises. In other words a person is a supervisor if he has the authority to hire, fire,
promote, discipline, or ir any other manner affect the terms or conditions of an employee's employment.

Therefore, the only question is whether the evidence, taken in the light most favorable to Rosebrock, could lead
reasonable jurors to infer that the harasser, Rorick, was Rosebrock's supervisor. The evidence supports [**30] such a
conclusion.

First, and most persuasive, Rorick admitted that he had the authority to fire Rosebrock, and that he had the power to
discipline [*917] and sanction employees. Rorick also testified that he would expect Rosebrock to complain to him

about room assignments.

We thus hold that the evidence was sufficient to support the jury's verdict that VECO was liable for hostile
environment sexual harassment, because Rosebrock’s supervisor subjected her to severe or pervasive sexual harassment.
The superior court did not err in denying VECO’ motions for a new trial or INOV on Rosebrock's hostile environment

sexual harassment claim.
3. Are damages for emotional distress caused by sexual harassment barred by the exclusive remedy provision of the
Alaska Workers' Compensation Act? n22

Footnotes-
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n22 [HN19] Statutory interpretation is a question of law which this court reviews using its independent judgment.
See Hufv. Arctic Alaska Drilling Co., 890 P.2d579, 580 n.2 (Alaska 1995).

— - -End FOONOLES. ..o e

VECO argues that Rosebrock should not have [**31] been able to obtain emotional distress damages. It contends
that these were barred by the exclusive remedy provision of the Workers' Compensation Act. n23

FOOLNOES- = oo --

n23 A5 23.30.055.

[HN20] Alaska Statute 22.10.020(i) authorizes a court Finding a violation of any of the provisions of AS 18.80 to
award "any other relief including the payment of money, that is aﬁpropriate." We have held that this includes an award
of compensatory damages. See Loomis Elec. Protection, Inc. v. Schaefer, 549 P.2d 1341, 1343 (Alaska 1976).

In Loomis we observed that the objective of the antidiscrimination law was to afford complete relief to parties
injured by discrimination.

The language of the statute is clearly intended to provide a litigant complete relief in an appropriate case. In view of the
strong statement of purpose in enacting AS 18.80, and its avowed determination to protect the civil rights of all Alaska
citizens, we believe that the legislature intended to put as many "teeth” into this law as possible. We fail to see [**32]
how, consistent with that purpose and intent, the legislature could have contemplated a statutory scheme that would not
have included the right to recover damages. Otherwise, there would be many cases in which no meaningfulrelief would
be available to the injured party, the one whose civil rights have been violated and whom the law seeks to protect.

Id. at 1343 (footnotes omitted).

The Alaska Workers' Compensation Act does not provide compensation for emotional distress which does not
result in permanent or partial disability. It would be inconsistent with the legislative purpose of affording complete
relief to those injured by discrimination to hold that nonduplicative damages are barred by the exclusive remedy

provision of the Workers' Compensation Act.

In declining to so hold we join the courts of many other states which have held that the exclusive remedy provisions
of their workers' compensation laws do not bar intangible injury claims resulting from sexual harassment. See Hart v.
National Mortgage & Land Co., 189 Cal. A g 3d 1420, 235 Cal. Rptr. 68, 75 (Cal. Apg 19872; Cox v. Brazo, 165 Ga.
8 888, 303 S.E.2d 71, 73 Ga App. 19 O'Connell v. Chasdi, 400 Mass. 686, 511 N.E.2d 349, 351-52 (Mass.
7); [**33] Hogan v. Forsyth Country Club Co.,, 79 N.C. App. 483, 340 S.E.2d 116, 120-21 (N.C. App. 1986);

Palmer v. Bi-Mart Co., 92 Ore. App. 470, 758 P.2d 888 S91 (Or. App. 1988).

B. Wrongful Termination
1. Did the superior court err by permitting Rosebrock to amend her complaint after the trial had concluded? n24

n24 [HN21] The superior court is accorded wide discretion in ruling on motions to amend pleadings. See Rodriguez
v. Rodriguez, 908 P.2d 1007, 1011 (Alaska 1995).

Rosebrock's pleadings did not explicitly allege that her wrongful termination claim was brought pursuant to AS
18.80.220(a)(4). n25 Rather, the complaint stated:
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[*918] 20. Plaintiffs termination was wrongful in that she was discharged for asserting her right as an employee to
be free from sexual assault and harassment, a right that is of important public interest as reflected in both federal and

state statutes and case law.

22. Defendant VECO's action in discharging plaintiff for this reason was willful, wanton and malicious and beyond
the bounds of socially tolerable [**34] conduct, warranting the assessment of punitive damages against defendant

VECO.

............................... FOOINOLES ..o

n25 [HN22] AS 18.80.220(a)(4) pro ides that it is an unlawful employment practice for "an employer, labor
organization, or employment agency to discharge, expel, or otherwise discriminate against a person because the person
has opposed any practices forbidden under AS 18.80.200-18.80.280 or because the person has filed a complaint,

testified, or assisted in a proceeding under this chapter "

...................................... EndFo0tnotes-------------s--mremmeenmaen

In response to VECO's summary judgment motion, the superior court ruled that Rosebrock's wrongful termination
claim could proceed to trial. It stated that if she prevailed, Rosebrock would be entitled to "damages for emotional
distress and punitive damages, since wrongful termination in violation of public policy constitutes a tort." Thus, the
superior court permitted the wrongful termination claim to proceed as a public policy tort. At trial, however, the claim
was presented to the jury as a retaliation claim in conformance with the elements [**35] that would be necessary for a
wrongful termination claim under AS 18.80.220. Then, after the trial concluded, the superior court permitted a
retroactive amendment of Rosebrock's complaint to include a wrongful termination claim under AS 18.80.220. VECO

argues that it was unfairly prejudiced by the retroactive amendment of Rosebrock's complaint.

We believe that Rosebrock’s pleadings sufficiently placed VECO on notice that it was being sued for wrongful
termination, and that punitive damages would be sought. n26 While the superior court did slate, in ruling on a summary
judgment motion, that the wrongful termination claim would proceed as a public policy tort, the trial, in fact, conformed
to a retaliation claim under AS 18.80.220. Additionally, VECO has not established that it was prejudiced by the
retroactive amended pleading —that is, it did not suggest how it might have tried the case differently if it had known
throughout the lawsuit that Rosebrock would prosecute her wrongful termination claim under AS 18.50.220. nil
Therefore, we hold that the superior court did not abuse its discretion by allowing the post-trial amendment of

Rosebrock's complaint. n28

................................. FOOtNOtES... = v e,
n26 See Knight v. American Guard &Alert, Inc., 714 P.2d 788, 791 (Alaska 1986) (stating that pleadings should be
construed liberally). [**36]
n27 VECO does claim that it would have pursued a different tactic. However, we are unable to distinguish between
the trial tactic that VECO actually used and the tactic that it claims it would have used.

n28 VECO also argues that it was prejudiced if this court rules that AS 18.80.220 does not support punitive
damages, since Alaska does not recognize a public policy tort that would serve as an alternative grounds for imposing
punitive damages. Since we hold that this statute does authorize awards of punitive damages, see infra [11.C1., VECO
was not prejudiced. We do not reach the issue of whether a public policy tort should be recognized in the circumstances
of this case or whether such a claim would support an award of punitive damages.

— End Footnotes ~ —-mmmmmem —eeeee
2. Did the superior court properly instruct the jury as to whether VECO could be held liable for the alleged
wrongful termination of Rosebrock?

Quoting only a portion of Jury Instruction Number 21, VECO claims that it is erroneous because it allowed the jury
to rule in favor of Rosebrock on her wrongful termination claim by finding only that Rosebrock [**37] demonstrated
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that VECO's stated reason for her termination was pretextual. VECO argues that the jury was not required to find that
its reason for terminating Rosebrock was retaliatory.

[HN23] In determining whether an employer has violated AS 18.80.220 when there is no direct evidence of
discriminatory intent, we have adopted the three-part framework used in Title VII cases. See Haroldsen v. Omni
Enterprises, Inc., 901 P.2d 426, 430 (Alaska 1995) (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 36 L.
Ed. 2d 668, 93 S. Ct. 1817 (1973)). This test also governs actions for retaliatory discharge. See Miller [*919] v.
Fairchild Industries, Inc., 797 F.2d 727, 730-31 (9th Cir. 1986).

The Miller court stated:

[HN24]
To establish a prima facie case of discriminatory retaliation, a plaintiff must show that: (1) she engaged in an activity

protected under Title VO; (2) her employer subjected her to adverse employment action; (3) there was a causal link
between the protected activity and the employer's action. Causation sufficient to establish a prima facie case of unlawful
retaliation may be inferred from the proximity in time between the protected action and the allegedly retaliatory

discharge....

Once [**38] a plaintiff establishes a prima facie case, the burden of production shifts to the employer to articulate
a legitimate, non-retaliatory explanation for the action. ... To satisfy this burden, the employer "need only produce
admissible evidence which would allow the trier of fact rationally to conclude that the employment decision had not
been motivated by discriminatory animus.”

If the employer successfully rebuts the inference of retaliation that arises from establishment of a prima facie case,
then the burden shifts once again to the plaintiff to show that the defendant's proffered explanation is merely a pretext

for discrimination.

d. at 731 écitations and footnote omitted) (quoting Texas, Dep't of Community Affairs v. Burdine, 450 U.S. 248, 257,
67 L Ed. 2d 207, 101 S. Ct. 1089 (1981)).

Instruction Number 21, read in its entirety, properly instructed the jury on Rosebrock's wrongful termination claim.
n29 The [*920] jury was instructed that Rosebrock first had to prove facts that gave rise to an inference of wrongful
termination -- that "she complained to VECO supervisory or management employees about sexual harassment and/or
sexual assault," and that "after she complained of sexual harassment and/or [**39] assault, she was terminated." Next,
the instruction informed the jury that VECO had alleged a legitimate, non-discriminatory reason for terminating
Rosebrock. Finally, the instruction placed the burden of persuasion on Rosebrock to prove that "it is more likely than
not that VECQO's real reason for terminating her was the fact that she complained of sexual harassment and/or sexual

assault.”

........... = e - -FOOLNOtES
n29 The superior court's instructions in their entirety as they pertain to Rosebrock's wrongful termination claim
provide:

Rosebrock's second claim is for wrongful termination. Rosebrock claims that she was terminated in retaliation for
complaining of sexual harassment and/or sexual assault. In order to find that Rosebrock was wrongfully terminated, you

must find that it is more likely than not that:
1) Rosebrock complained about sexual harassment and/or sexual assault;

2) VECO terminated Rosebrock; and
3) There was a causal connection between Rosebrock's complaints and the termination.

There are two ways that Rosebrock can show that there was a causal connection between her complaints and her
lay-off. She may show, first, that VECO's only reason for terminating her was retaliatory. In such case, she must
demonstrate that any reason stated by VECO for its actions was merely pretextual, and not true. This is called a
"pretext” claim. Second, she may show that even if VECO had a legitimate motive for terminating her, retaliation was
also a causal factor in the lay-off. This is called a "mixed motive" claim.
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To prevail on either of these claims, Rosebrock must first prove two things. First, she must prove that she
complained to VECO supervisory or management employees about sexual harassment and/or sexual assault.

Second, Rosebrock must prove that after she complained of sexual harassment and/or assault, she was terminated.

To prevail on her pretext claim, Rosebrock must next establish that it is more likely than not that VECO's real
reason for terminating her was the fact that she complained of sexual harassment and/or sexual assault. VECO claims
that it laid Rosebrock off as part of company-wide cost-cutting reductions in force, In managing its affairs, a business is
entitled to exercise managerial discretion. This means that even though you think a particular decision is wrong and you
would have acted differently had it been up to you, as long as complaints of sexual harassment or sexual assault were
not a causal factor in the decision, it is lawful.

You must decide whether VECO's stated reason for Rosebrock's lay-off was "pretextual,” or not the true reason for
Rosebrock's termination. 1f you decide that it is more likely than not that VECQ's stated reason was pretextual, you

must find that Rosebrock has established her claim for wrongful termination.

To prevail on her mixed motive claim, Rosebrock need not establish that her complaints constituted the sole
motivation or even the primary motivation for VECO's action. Plaintiff must prove that it is more likely than not that
?er complaints were a causal factor in her termination, even though VECO may also have been motivated by other
actors.

If you find that Rosebrock has proved that her sexual harassment and/or sexual assault complaint was/were
motivating factor(s) in her termination, then you must find for Rosebrock on her mixed motive wrongful termination
claim, unless you also find that VECO has proved that it is more likely than not that it would have made the same
decision, if Rosebrock had not complained of sexual harassment and/or sexual assault. If you find that VECO would
have made the same employment decision if Rosebrock had not made her complaint, then you must find for VECO on
the mixed motive wrongful termination claim.

The fact that Rosebrock was an "at will" employee who could be terminated without cause does not mean that
VECO could terminate Rosebrock because she complained of sexual harassment or sexual assault.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, End Footnotes wmmmeemmmm e [¥% )]

Contrary to VECO's claim, the instruction did not allow the jury to impose liability based solely on its disbelief of
VECO's stated reason for terminating Rosebrock. We therefore hold that when the text of Instruction Number 21 is

considered in its entirety, the instruction is not erroneous.
3. Did the superior court properly instruct the jury on mixed motives?

VECO claims that Jury Instruction Number 21, as it relates to mixed-motive sexual harassment, is incorrect.
Specifically, VECO claims that mixed-motive causation does not apply to cases of retaliation, and also claims that
Rosebrock had to choose either a pretext claim or a mixed-motive claim, but could not pursue both simultaneously.

VECO cites no authority for the proposition that consideration of mixed motives is impermissible in wrongful
termination retaliation cases. Authority does supgort the opposite proposition, however. See, e.g., Ostrowski v. Atlantic
Mut. Ins. Cos., 968 F.2d 171, 185 ZZd Cir. 1992) ("We reject the district court's view that a claim of retaliation
necessarily presents only a pretext case and cannot be a mixed-molives case."); see also Haroldsen, 901 P.2d at 432
n.12 (noting that [**41] our anti-discrimination laws condemn employment decisions based on a mixture of legitimate

and illegitimate considerations).

[HN25] The question of whether a mixed-motive theory applies to wrongful termination depends on the
interpretation of the term "because” in AS 18.20.220. n30 In interpreting Title VI, the United States Supreme Court, in
Price Waterhouse v. Hopkins, 490 U.S. 228, 240, 104 L Ed. 2d 268, 109 S. Ct. 1775 (1989), held that the words

ecause of . . . sex" mean that "gender must be irrelevant to employment decisions.” It emphasized that the words
"t cause of' do not mean "solely because of," and held that Title VII prohibited decisions "based on a mixture of
legitimate and illegitimate considerations." Id. at 241. The Court then held that if the plaintiff shows that gender was a
"motivating part in an employment decision, the defendant may avoid a finding of liability onlyby proving that it would
have made the same decision even if it had not allowed gender to play sucharole."Hopkins, 490 US. at244-45

(footnote omitted).
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.............................. Footnotes

n30 /IS 18.80.220(a)(4) provides that it is unlawful for an employer to “discharge, expel, or otherwise discriminate
against a person because the person has opposed any practices forbidden under AS 18.80.200-18.80.280 or because the

person has filed a complaint, testified, or assisted in a proceeding under this chapter " (Emphasis added.)

............................. End Footnotes [**42]

The analysis that the Supreme Court applied to Title VII sexual discrimination is equally applicable to a wrongful
termination claim pursuant to AS 18.20.220(a)(4). In both situations, the employer is prohibited from making an
employment decision where an illegitimate consideration is a motivating factor in the decision. Requiring plaintiffs in
wrongful termination cases to prove that their termination was caused solely by their protected actions would
unnecessarily restrict the term "because,” and would hinder achieving the purpose of AS 18.80.220, eradicating
discrimination. We therefore hold that a wrongful termination claim pursuant to AS 18.20.220(a)(4) can be based on
mixed-motive causation.

We also reject VECO's argument that the plaintiff must choose between pursuing a mixed-motive theory and a
pretext theory. The Supreme Court in Price Waterhouse held that a plaintiff can assert a mixed-motive [*921] claim
when the employer considered both legitimate and illegitimate reasons in making its employment decision. See 490 U.S.
at 241. However, "if the plaintiff fails to satisfy the factfinder that it is more likely than not that a forbidden
characteristic played a part in the [**43] employment decision, then she may prevail only if she proves . . . that the
employer’ stated reason for its decision is pretextual." Id. at 247 n.12.

Thus, Price Waterhouse does explicitly contemplate that a plaintiff can pursue a mixed-motive claim and a pretext
claim simultaneously. There is no reason to make the plaintiff elect which theory to present to the jury. If the jury finds
that there is direct evidence that the employer considered a forbidden characteristic in terminating the plaintiff, it will
apply the mixed-motive framework. However, if the jury does not find direct evidence, the plaintiff can still prevail by
using the pretextual framework. We thus hold that a plaintiff can present both mixed-motive and pretext claims to the

jury, and reject VECO's argument that Rosebrock had a forbidden "second bite at the apple.”
4, Did the superior court err in denying VECQO's motions for JNOV and for a new trial on Rosebrock's wrongful
termination claim?

VECO claims that Rosebrock failed to offer evidence which would prove the elements of her wrongful termination
claim. Specifically, VECO argues that Rosebrock failed to establish a prima facie case of retaliation [**44] because she
failed to show: (1) that she engaged in a protected activity; (2) that an adverse employment decision was made; and (3)

that there was a causal connection between the two.

First, Rosebrock testified that she complained to a supervisor, Bobby Clark, that she was sexually assaulted by
another VECO employee. n31 VECO offers no support for the proposition that VECO would have been justified for
terminating her for complaining about such an assault. Nor does VECO claim or offer any support for the proposition
that such a report was not a protected activity. Therefore, Rosebrock offered sufficient evidence to demonstrate that she

engaged in a protected activity.

..................................... — Footnotes
n31 Bobby Clark served as the alternate equipment manager when Rick Rorick was away from the North Slope.

End Footnotes- -

Second, VECO claims that it did not take adverse employment action against Rosebrock. However, Rosebrock was
laid off. Therefore, there is no real dispute that VECO made an adverse employment decision against Rosebrock.

Finally, VECO claims [**45] that there was no causal connection between Rosebrock's complaint and her
termination, and that Rosebrock was laid off as part of a general reduction in force because she was a junior office
worker. Hov/iver, Rosebrock testified that, following her termination, she spoke to a VECO employee who told her that
VECO had aken care of the problem™ because "youe gone." Also, Rosebrock was laid off about six days after she
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complained, which in context of Rosebrock's "you're gone" testimony, is inferential evidence of a causal connection.
See Miller, 797 F.2d at 731 (stating that causation can be proved by inference from a close proximity in time between
the protected activity and the allegedly retaliatory discharge); see also Mack A. Player, Employment Discrimination

Law § 5.48, at 404 n.284 (1988).

Reviewing this evidence in the light most favorable to Rosebrock, we find that the jury could reasonably have
found that Rosebrock’s complaint about the sexual assault was a cause of her termination. We thus affirm the superior
court's denial of VECO's motions for INOV and a new trial as to Rosebrock's wrongful termination claim.

C. Punitive Damages
1. Are punitive damages [**46] authorized under AS 18.80.220 and /1S 22.10.020(1)"! n32

n32 Statutory interpretation is a question of law which this court reviews using its independent judgment. See Huf
v. Arctic Alaska Drilling Co., 890 P.2d579, 580 n.2 (Alaska 1995).

VECO claims that Rosebrock cannot recover punitive damages under Alaska's [*922] anti-discrimination statute,
AS 18.80.220. However, in Loomis Electronic Protection, Inc. v. Schaefer, 549 P.2d 1341,1343 (Alaska 1976), this
court stated that plaintiffs may recover punitive damages under AS 18.80. We slated that

[HN26]
the broad language of AS 22.10.020(c) indicates a legislative intent to authorize an award of compensatory and punitive

damages for violations of AS 18.80, in addition to the equitable remedies such asenjoining illegalemployment
activities and ordering back pay as a form of restitution. n33

Id.; see also Johnson v. Alaska State Dept, of Fish & Game, 836 P.2d 896, 906 (Alaska 1991) (citing Loomis for the
proposition that AS 22.10.020(c) [**47] authorizes punitive damages for violations of AS 18.80, but holding that the
statute did not specifically allow punitive damages against the state).

n33 /1S 22.10.020(c) was subsequently codified as AS 22.10.020(i). It provides in relevant part:

The [superior] court may enjoin any act, practice, or policy which is illegal under AS 18.80. and may order any other
relief, including the payment of money, that is appropriate.

End FOOINOTES. ..o

Nevertheless, VECO claims that this court's statements in Loomis and Johnson were merely dicta, and that we
should reconsider the question of punitive damages. Specifically, VECO claims that the issue in Loomis concerned
whether a prospective employee was entitled to a jury trial, and that the language regarding punitive damages is
therefore superfluous. It also argues that in Johnson, we simply assumed that punitive damages were recoverable, but

never decided the propriety of such damages.

While VECO accurately summarizes the question presented in Loomis, we [**48] think that VECO is incorrect in
claiming that the punitive damage reference is mere dicta. Dicta is defined as "opinions of ajudge which do not embody
the resolution or determination of the specific case before the court. Expressions in court's opinion which go beyond die
facts before court and therefore are individual views of author of opinion and not binding in subsequent cases as legal
precedent.” Black's Law Dictionary 454 (6th cd. 1990). In Loomis, this court's discussion of the relief afforded by
Alaska's civil rights statute was necessary for our holding that the prospective employee was entitled to a jury trial. See
549 P.2d at 1343. The language was not superfluous to the "specific case before the court," and did not “go beyond the
facts." Similarly, in Johnson, we necessarily accepted the holding in Loomis that punitive damages were recoverable
Bursuant to AS 18.80 before reaching the issue of whether punitive damages could be assessed against the state. See 836

.2d at 906.
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[HN27] The plain language of AS 22.10.020(1) authorizes the superior court to award “any other re
the payment of money." Further, in a consistent line of decisions, [**49] this court has held that puniliv _
recoverable in discrimination cases. See Loomis, 549 P.2d at 1343; Johnson, 836 P.2d at 906; cf. McDamei v. \~uiy,

631 P.2d 82, 87 (Alaska 1981) (affirming holding in Loomis that punitive damages are available in civil action, but
distinguishing administrative action where punitive damages are not available). Moreover, under the common law,
Alaska's superior courts possess the authority to award punitive damages for outrageous conduct. See Bridges v. Alaska
Hons. Auth., 375 P.2d 696, 702 (Alaska 1962). Allowing punitive damages under AS 18.80.220 does not reach beyond
settled expectations. We therefore follow our prior holdings that punitive damages are authorized under AS 18.80.220
and AS 22.10.020(i).

2. Did the jury instructions err in permitting the jury to award punitive damages against VECO for acts of a
supervisor beyond the scope of the supervisor's employment?

VECO claims that the superior court's instruction on punitive damages was erroneous because it allowed the jury to
award punitive damages based on vicarious liability. Citing Restatement (Second) of Agency § 217C (1958), it argues
that this court [**50] should apply agency principles to limit the award of punitive damages to instances where the
employer has committed a wrong.

[*923] The jury instructions allowed the jury to award punitive damages against VECO based on four different
theories of employer liability: (1) wrongfully terminating Rosebrock; (2) sexual harassment by an employee acting
within the scope of his employment if VECO knew about the harassment and failed to take corrective action; (3) sexual
harassment by a co-worker or supervisor who did not have authority over Rosebrock, if Rosebrock's supervisor knew
about the harassment and failed to take corrective action; and (4) vicarious liability for sexual harassment by
Rosebrock's supervisor, unlimited by the scope of the supervisor's employment.

The jury found that VECO was liable for both wrongful termination and sexual harassment and awarded punitive
damages. No special verdict answer specified whether punitive damages were awarded for the wrongful termination or
the sexual harassment claims, or for both. Thus, it is possible that the jury's award of punitive damages could have been
hased solely on VECO's vicarious liability for actions of Rorick outside the scope of his [**51] employment.

We must now determine whether an employer can be liable for punitive damages based solely on vicarious liability
lor its employees’ actions outside the scope of their employment. n34

ANV e have indicated that an employer is vicariously liable for punitive damages for acts of employees within the
scope of their employment. See Alaskan Village, Inc. v. Smalley, 720 P.2d 945, 948-49 (Alaska 1986) (holding owner of
mobile home park liable for punitive damages for acts of managers within the scope of their employmeng (citing Stroud
v. Denny's Restaurant, 271 Ore. 430, 532 P.2d 790, 793 (Or. 1975)); c¢f. Murray v. Feiglit, 741 P.2d 1148, 1158-59
(Alaska 1987) (holding defendant liable for punitive damages for act of partner in theordinary course of partnership
business). Our holding today concerns vicarious liability for acts of employees outside of the scope of their

employment.

............ End FOOINOLES.....coivs = covvveerrrnrs cevevrrannes
Restatement (Second) of Agency § 217C provides:

Punitive damages can properly be awarded against a master or other principal [**52] because of an act by an agent if,
but only if:

(a) the principal authorized the doing and the manner of the act, or

(b) the agent was unfit and the principal was reckless in employing him, or

(c) the agent was employed in a managerial capacity and was acting in the scope of employment, or

(

)
d) the principal or a managerial agent of the principal ratified or approved the act.
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The comments to section 909 of the Restatement (Second) of Torts, which is identical to section 2
Restatement (Second) of Agency, provide:

The rule stated in this Section results from the reasons for awarding punitive damages, which make it improper
ordinarily to award punitive damages against one who himself is personally innocent and therefore liable only
vicariously. It is, however, within the general spirit of the rule to make liable an employer who has recklessly, employed
or retained a servant or employee . ... Nor is it unjust that a person on whose account another has acted should be
responsible for an outrageous act for which he otherwise would not be if, with full knowledge of the act and the way in
which it was done, he ratifies it, or, in cases in which he would be liable for the [**53] act but not subject to punitive
damages, he expresses approval of it. In these cases, punitive damages are granted primarily because of the principal's

own wrongful conduct.

Although there has been no fault on the part of a corporation or other employer, if a person acting in a managerial
capacity either does an outrageous act or approves of the act by a subordinate, the imposition of punitive damages upon
the employer serves as a deterrent to the employment of unfit persons for important positions.

Restatement (Second) of Torts § 909 cmt. b (1979) (emphasis added) (illustrations omitted).

We generally agree with VECO that the Restatement nroncrly balances the interests in imposing vicarious liability
while precluding punitive damages when the employer has not acted wrongfully. Other courts which have used agency
principles to impose vicarious [*924] liability on an employer for its supervisor's hostile environment sexual
harassment have also limited the employer's punitive damage liability based on the agency principles enunciated in §
217C of the Restatement (Second) of Agency. See, e.g., Kclly-Zurian v. Wahl Shoe Co., 22 Cal. App. 4th 397, 27 Cal.
Rptr. 2d 457, 468-69 (Cal. App. 1994) [**54] (holding that employer is not liable for punitive damages based on
supervisor's sexual harassment unless the employer acted wrongfully, as defined by Restatement (Second) of Torts §
909); Lehmann v. Toys 'R" Us, Inc., 132 N.J. 587, 626 A.2d 445, 464 (N.J. 1993) (applying agency principles to hold
employer vicariously liable for supervisor's hostile environment sexual harassment, but limiting liability for punitive
damages to situations of actual participation by upper management or willful indifference).

We have indicated that liability for punitive damages might be imposed in one situation where the Restatement
would not impose them —where an employee who is not necessarily employed in a managerial capacity acts'within the
scope of his employment. See Alaskan Village, Inc. v. Smalley, 720 P.2d 945, 948-49 (Alaska 1986); cf. Murray v.
Feight, 741 P.2d 1148, 1158-59 (Alaska 1987). We decline, however, to extend this exception and allow vicarious
liability for punitive damages when the employee is acting outside the scope of his employment. n35

-Footnotcs-

n35 In Smalley we adopted the majority rule for an employer's vicarious liability for punitive damages, relying on
Stroud v. Denny's Restaurant, Inc., 271 Ore. 430, 532 P.2d 790, 793 (Oregon 19753/. The rule as expressed in Stroud
requires that the employee be acting within the scope of his employment:

[HN28]
When an employee commits a wrongful act which would subject him personally to punitive damages, the essential

inquiry must be whether the act was committed while the employee was acting within the scope of his employment__
If the employee was acting within the scope of his employment, the corporation will be liable for punitive damages

regardless of whether that employee may be classified as "menial."

............................. End FOONOLES.......covvvvvvvvvvrniisssrrrrrnenn [F¥55] [HN29]

If an employee is acting outside the scope of his employment, he is not acting in any way to further the goals of the
employer. See Restatement (Second) of Agency § 228(1)(c) (providing that employee is not acting within the scope of
his employment unless his actions are "actuated, at least in part, by a purpose to serve the master"). n36 The interest of
preventing sexual harassment is served by holding an employer vicariously liable for its supervisors' sexual harassment,
regardless of whether they are acting within the scope of their employment, because the employer may be deterred from
delegating authority to untrained or incompetent supervisors. However, this does not mean that an innocent employer
should be punished by an award of punitive damages when its supervisors are acting outside the scope of their
employment. Punitive damages are disfavored and are allowed only within narrow limits. See Chizmar v. Mackie, 896



Page 24
970 P.2d 906, *; 1999 Alas. LEXIS 24, **

P.2d 196, 210 (Alaska 1995). The instructions given in this case went beyond those.limits in permitting punitive
damages to be awarded based on vicarious liabilily for acts of employees outside the scope of their employment.

n36 In Doe v. Samaritan Counseling Center, 791 P.2d 344, 348 (Alaska 1990), we stated the "motivation to serve"
test would be satisfied "where tortious conduct arises out of and is reasonably incidental to the employee's legitimate
work activities”". To the extent that this language suggests that the employee's act need not be motivated in fact at least
to some degree to serve the master's business we disapprove of it. Doc was a patient whose counselor had consensual
sex widi her. The question was whether the employer of the counselor could be vicariously liable for the abuse of the
patient-counselor relationship. We held that there was a question of fact as to whether the counselor had acted within
the scope of his employment. We did not mention the possibility of vicarious liability under an aided in agency theory
like that contained in section 219(2)(d) of the Restatement (Second) of Agency which would be applicable regardless of
scope of employment considerations. On reflection, vicarious liability under such a theory would seem to be justified.
And imposing vicarious liability under a scope of employment theory absent at least a partial purpose on the part of the

employee to serve the employer seems unjustified.

EndFootnotes--------------- [**56] [HN30]

When ajury award may be based on any one of several theories, one of which has been erroneously submitted to
the jury, a new trial is required. See Matomco Oil Co. v. Arctic Mechanical, Inc., 796 P.2d 1336, 1343-44 (Alaska
1990). This rule applies here, for there is no means for determining [*925] whether the punitive damage award was
based on the direct liability theories which would support the award or on the vicarious liability theory which would not

support the award.
3. Did VECO properly object to the punitive damage instruction?

[HN31] Civil Rule 51(a) provides that "no party may assign as error the giving or the failure to give an instruction
unless the party objects thereto . . . stating distinctly the matter to which the party objects and the grounds of the
objection.” We now address whether VECO satisfied this rule with respect to punitive damages for vicarious liability.

The superior court gave a substantially similar instruction on punitive damages as that submitted by VECO. n37
This instruction did not inform the jury that it could not impose punitive damages based on vicarious liability for acts of
supervisors beyond the scope of their employment. However, VECO objected [**57] to the instruction which stated
that it could be held vicariously liable for the acts of its supervisors. VECO's counsel referred to its "running objection”,

referring to its prior arguments on this point.

Footnotes-----------s=-nuvennmv
n37 Instruction No. 31 states:

Rosebrock has requested that you award a separate amount of money in order to punish VECO and to deter VECO and
others from repeating similar acts. You may award such an amount of money only if you have decided that VECO is
liable on one or more of Rosebrock's claims, and if you decide that VECQO’s conduct which forms the basis or your
verdict was outrageous. VECO's conduct was outrageous if it was the result of maliciousness, bad motive, or was
undertaken with a reckless indifference to Rosebrock's interests and rights.

Rosebrock must prove the outrageousncss of VECO's conduct by clear and convincing evidence. An alleged fact is
established by clear and convincing evidence if the evidence induces belief in your minds that the alleged fact is highly
probable. It is not necessary that the alleged fact be certainly true or true beyond a reasonable doubt or conclusively
true. However, it is not enough to show that the alleged fact is more likely than not true.

......................... ENdFOVENOLES.....oven covvvviiieenn ¥ o [¥¥58]

VECO clearly asserted its position that it could not be vicariously liable for sexual harassment. But it did not state
that this objection applied to punitive damages. In our view, such a statement was not necessary in order to preserve its
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appellate rights. VECQO's objection to vicarious liability was inclusive of all forms of damages. Liability for punitive
damages was subsumed within its objection,

V. CONCLUSION

The judgment of the superior court is AFFIRMED as to compensatory damages, REVERSED as to punitive
damages, and REMANDED for a new trial where the issues will be whether punitive damages should be assessed
against VECO and, if so, tire amount of such damages. n38

Footnotes

n38 VECO has raised numerous evidentiary objections. We have reviewed each of them and find that the rulings
complained of were either correct or, if erroneous, harmless in that they did not affect VECO's substantial rights. VECO
also claims that Rose-brock's attorney violated professional standards in his closing argument. However, as no objection
was made to this conduct, we regard it as waived. We have reviewed the conduct under a plain error standard and find
that plain error does not exist. Finally, VECO claims that it was entitled to exercise a peremptory challenge to the trial
judge under Civil Rule 42(c) after a co-defendant had already made a Rule 42(c) challenge. VECO argues that its
interests were hostile to those of the co-defendant, but it did not make this argument below. We therefore consider the
point to be waived.

Rosebrock’s cross-appeal was based on a discovery sancdon issue which was relevant only to proving liability for
wrongful termination. Since we affirm the judgment of liability, we do not reach the cross-appeal.

mEd Footnotes [**59]
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An unemancipated minor child brought suit against
a mobile home park owner seeking to recover
damages for injuries sustained when she was
attacked by a tenant's dogs.  The Superior Court,
Third Judicial District, Anchorage, Milton M.
Souter, J., entered judgment in favor of the child,
and the owner appealed. The Supreme Court,
Burke, J., held that: (1) owner of mobile home
park, which undertook to control pets on the trailer
park premises by the lease provision prohibiting
tenants from keeping vicious dogs rnd requiring
tenant to immediately remove annoying pets, had a
duty to protect others from injury from tenant's
dogs, and (2) acts of mobile home park's managers
were attributable to the park owner and therefore the
park owner was liable for punitive damages where
the  managers, who disregarded  numerous
complaints by other tenants, acted with reckless
indifference to safety of a child.

Affirmed.

West Headnotes

[1] Animals <@=>12
28k72

Owner of mobile home park, which undertook to
control pets on the trailer park premises by the lease
provision prohibiting tenants from keeping vicious
dogs and requiring tenant to immediately remove
annoying pets, had a duty to protect others from
injury from tenant's dogs.

[2] Damages <©=>91(1)
115k91(1)

Jury may award punitive damages if a defendant acts
with reckless indifference to a plaintiffs safety.

Page 1

[3] Appeal and Error <@=>1004(11)
30k1004(12)
(Formerly 30k1004.1(10))

Award of punitive damages will be reversed only if
reviewing court has a firm conviction based on the
record as a whole that trial court erred and that it
must intervene to prevent a miscarriage of justice.

[4] Principal and Agent <@=>159(1)
308k.159(1)

Acts of mobile home park's managers were
attributable,to the park owner and therefore the park
owner was liable for punitive damages where the
managers, who disregarded numerous complaints by
other tenants, acted with reckless indifference to
safety of a child tenant who sustained injuries when
she was attacked by a tenant's dogs.

[5] Courts <@=100(1)
106k100(1)

Absent special circumstances, a new rule of law will
apply in the case before the court and in all
subsequent cases; however, rule may apply purely
prospectively if the rule is one of first impression,
or overrules prior law and was not foreshadowed by
prior decisions, defendant justifiably relied on prior
interpretations, undue hardship would result, and the
purpose and effect of the holding is best served by a
purely prospective application.

[6] Courts <@=>100(1)
106k100(1)

Rule of prospectivity did not invalidate punitive
damages award assessed against mobile home park's
owner for failure to protect child from injury from a
tenant's dogs where the imposition of a duty on the
owner was foreshadowed by a prior decision, the
decision imposing the duty did not overrule
established precedent or prior interpretations upon
which the owner justifiably relied and where the
owner failed to demonstrate undue hardship.

[7] Damages <@=94
115k94

Punitive damage award is excessive if it is
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manifestly unreasonable, resulting from passion or
prejudice or disregard of the rules of law; relevant
factors include compensatory damage amount,
magnitude of defense, importance of the policy
violated, and defendant's wealth.

[8] Animals <@="74(6)
28Kk74(6)

Punitive damage award of $550,000 was not
excessive in suit in which child recovered $235,000
in compensatory damages for injuries sustained as a
result of violation of mobile home park owner's duty
to protect her from injury from a tenant's dogs.

[9] Infants @=72(2)
211k72(2)

[9] Parent and Child @=7(1)
285k7(l)

As a rule, a parent has primary right of action for
past medical expenses incurred on behalf of an
unemancipated minor child; however, parent may
impliedly waive her right to recover in favor of the
child by failing to object when child sues for those
expenses or by testifying on child's behalf.

[10] Parent and Child @=7(1)
285k7(I)

Mother impliedly waived her right to recover past
medical  expenses incurred on  behalf of
unemancipated minor child by allowing the child to
assert the claim and by testifying on her behalf.

[11] Judgment @ =306
228k306

Errors in prejudgment interest and cost award were
clerical and therefore trial court did not abuse its
discretion in changing those amounts.  Rules

Civ.Proc., Rule 60(a).

[12] Judgment @=386(1)
228k386(1)

Motion to relieve a party from judgment for an error
of law must be brought within 30 days after entry of
judgment; however, court may relax that time limit
in interest of justice. Rules Civ.Proc., Rules 60(b),

94.
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[13] Judgment @ =304
228k304

[13] Judgment @=321
228k321

Trial court's failure to include exemplary award in
its computation of attorney fees was a legal error
and trial court did not abuse its discretion in relaxing
the time limit in the interests of justice to amend the
judgment to grant attorney fees on the award. Rules
Civ.Proc., Rules 60(b), 82(a), 94.

*946 Paul W. Waggoner, Paul W. Waggoner, Inc.,
Anchorage, for appellant.

L. Ames Luce, Jeri D. Byers, Law Offices of L.
Ames Luce, Anchorage, for appellee.

Before RABINOWTTZ, C.J., and BURKE,
MATTHEWS, COMPTON and MOORS, JJ.

OPINION

BURKE, Justice.

The primary issue in this appeal is the extent of a
mobile home park owner's duty to protect others
from injury from a tenant's dogs. The jury
returned a verdict for Monica Smalley, who was
injured by a tenant's dogs, holding the park owner
liable for compensatory and punitive damages. The
park owner appeals, claiming that it owed no duty of
care to Smalley and challenging the damage award
and several evidentiary rulings. We affirm.

. FACTUAL AND PROCEDURAL
BACKGROUND

Monica Smalley, a six-year-old child, and Henry
Scepurek were neighboring tenants of The Alaskan
Village, Inc. (Village), an Anchorage trailer park.
Sccpurek’s rental agreement with Village includes a
comprehensive set of rules and regulations.
Paragraph 1 of these rules states that the tenancy is
terminable on thirty-days notice. ~ Paragraph 4
prohibits the tenant from keeping vicious dogs or
more than one dog.  Paragraph 23 states that a
renter's failure to obey the rules is grounds to cancel
the rental agreement.

When Scepurek moved in, he obtained a pet permit
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from Village allowing him to keep two chihuahuas.
In the permit, Scepurek promised to remove the pets
from the premises immediately upon notice that they
annoyed other tenants.

*947 At some point, subsequent to obtaining die
permit, Scepurek acquired two Staffordshire
terriers, commonly called pit bulls.  On June 12,
1983, these dogs climbed out of their pen in
Scepurek's yard, pulled Smalley from a swing set,
and mauled her.  She was severely bitten on her
face, neck and arm.

Smalley sued Village for compensatory and punitive

damages for their negligence. [FN1] Following
trial, the jury returned a special verdict finding that
Village's negligence was a proximate cause of
Smalley's injury and that Smalley suffered $235,000
in compensatory damages. Thejury also found that
Village was quilty of reckless indifference to die
safety of otherB and assessed $550,000 punitive
damages.  Judge Milton M. Souter entered f aal
judgment against Village according to the special
verdict.  The court later amended its judgment due
to errors in the original judgment. [FN2]

FN1. Smalley also sued Sceﬁurek, ~Sandra
Zartmann (who owned the dogs), the Municipality
of Anchorage, and Stanley Smith Security, Inc.

FN2. The errors involved mistakes in computing
statutory prejudgment interest and attorney’s fees.

Village appeals, arguing (1) it had no duty to
protect Smalley, (2) punitive damages and past
medical expenses should not have been awarded,
and (3) the court erred in amending its original
judgment. [FN3]

FN3. Village also challenged th* admission and
exclusion of certain evidence.  Its evidentiary
arguments are meritless.

n. VILLAGE'S DUTY TO PROTECT
SMALLEY

Village argues that it had no duty to Smalley
because the attack occurred in Scepurek's yard, an
area over which Village had do control, and because
Scepurek acquired the dogs after he moved in.
Smalley contends that Village had a duty to use
reasonable care to enforce its rules, and a duty to

Page 3

exercise reasonable care under these circumstances.

The Restatement (Second) of Torts § 323 (1965)
imposes liability on a defendant that negligently
performs an undertaking to render services:

One wHfr undertakes, gratuitously or for
consideration, to render services to another which
he should recognize as necessary for the protection
of the other's person or things, is subject to
liability to the other for physical harm resulting
from his failure to exercise reasonable care to
perform his undertaking, if

(a) his failure to exercise such care increases the

risk of such harm, or

(b) the harm is suffered because of the other's

reliance upon the undertaking.

We have relied on this principle to establish a duty
of care in a variety of factual situations.  For
example, a city which undertakes to providj police
protection to its residents has a duty to exercise
reasonable care in providing those services. Oty of
Kotzebue v. McLean, 702 P.2d 1309, 1312-13
(Alaska 1985). Similarly, a defendant that
voluntarily supplies a ladder for access between a
tugboat and a dock is under a duty to exercise some
dec,iree of tare toward those using the ladder.
Williams v. Municipality of Anchorage, 633 P.2d
248, 251 (Alaska 1981).  Finally, if the state
voluntarily conducts building fire safety inspections,
it must exercise reasonable care in conducting the
inspection and abating known fire hazards. Adams
v. State, 555 P.2d 235, 240-41 (Alaska 1976).
However, evidence that the undertaking is for the
plaintiff's benefit is a prerequisite to liability; a
plaintiff who does not produce such evidence is not
entitled to a jury instruction on this theory. McLinn
v. Kodiak Electric Ass'n, 546 P.2d 1305, 1309 n.8
(Alaska 1976).

In City cf Kotzebue v. McLean, 702 P.2d at
1313-15, we relied on the analytical factors adOﬁted
in D.S.W. v. Fairbanks North Star Borough School
District, 628 P.2d 554 (Alaska 1981): (1) the
foreseeability of harm to plaintiff, (2) the degree of
certainty that plaintiff suffered injury, (3) the
connection between defendant's conduct *948 and
plaintiff's injury, (4) the moral blame attached to
defendant's conduct, (5) the policy of preventing
future harm, (6) the burden on the defendant and
consequences to the community of imposing the
duty, and (7) the availability, cost and prevalence of
insurance for the risk. Id. at 555. We consider
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these factors to determine whether an actionable
duty of care exists under the particular
circumstances.

[1] Applying these principles to the instant case, we
conclude that Village had a duty to exercise
reasonable care to enforce its rules and regulations.
(1) There was ample evidence that Village had
actual knowledge of prior incidents involving
Scepurek's dogs, and therefore it was clearly
foreseeable that a person such as Smalley might be
harmed;  (2) Smalley suffered injury; (3) her
injuries are closely related to Village's failure to
take any action to enforce its rules; (4) Village's
blatant disregard of its tenants' safety is morally
blameworthy; (5) our policy is to encourage owners
to enforce their rules to prevent harm to others
lawfully on the premises; (6) the burden on owners
of enforcing their own rules is not onerous; and (7)
owners may obtain insurance or require tenants who
own vicious animals to do so.

Village undertook to control pets on the trailer park
premises by the lease provision prohibiting tenants
from keeping vicious dogs and requiring Scepurek to
immediately remove annoying pets.  One of the
trailer park managers agreed that he had "an
obligation to enforce the rules ... concerning pets
for the safety and well-being of the tenants in that
park." [Tr. 465] Smalley was entitled to rely on
Village to perform its duty.

The court instructed the jury that Village

is under a duty to exercise ordinary care in the
enforcement of its rules and regulations providing
for effective animal control in order to avoid
exposing persons in the park to an unreasonable
risk of harm. A failure to fulfull this duty,
resulting in exposing persons to an unreasonable
risk of harm, would be negligence.

This instruction is a correct statement of the law.

Given our conclusion that Village undertook the
obligation to control vicious dogs in its trailer park,
we do not reach Smalley's argument that a landlord
has a more general duty of reasonable care under the
circumstances presented here.  See Uccello v.
Laudenslayer, 118 CalRptr. 741, 746-47, 44
Cal.App.3d 628, 118 Cal.Rptr. 741 (1975); Strunk
v. Zoltanski, 62 N.Y.2d 572, 479 N.Y.S.2d 175,
176-178, 468 N.E.2d 13. 14-15 (1984); Palermo v.
Nails, 334 Pa.Super. 544, 483 A.2d 871 (1984).
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M. EXEMPLARY DAMAGES

Village argues that, even if compensatory damages
were justified, it is not liable for punitive damages
resulting from the conduct of others, it did not
violate a clear duty, and the award was excessive.
Smalley contends that the $550,000 award was
justified.  The court instructed the jury that it could
assess punitive damages if it found Village guilty of
reckless indifference.

[2] [3] A jury may award punitive damages if a
defendant acts with reckless indifference to a
plaintiffs safety; the purpose of punitive damages
is to punish die wrongdoer and prevent similar
conduct in the future. Sturm, Ruger <k Co. v. Day,
594 P.2d 38, 46-48 (Alaska 1979), modified, 615
P.2d 621 (Alaska 1980), modified, 627 P.2d 204
(Alaska 1981), cert, denied, 454 U.S. 894, 102
S.Ct. 391, 70 L.Ed.2d 209 (1981), overruled on
other grounds, Dura Corp. v. Homed, 703 P.2d
396, 405 n.5 (Alaska 1985). We will reverse the
award only if we have a firm conviction based on
the record as a whole that the trial court erred and
we must intervene to prevent a miscarriage of
justice. Id.

[4] Village can be held liable for punitive damages
based on the actions of its employees. The Oregon
Supreme Court recently adopted the majority rale
that if a tort by an employee renders the employer
liable for compensatory damages and the employee's
actions justify a punitive damage *949 award, then
the employer is liable for punitive damages, whether
or not the employer authorized or ratified the
tortious conduct. Stroud v. Denny's Restaurant, 271
Or. 430, 532 P.2d 790, 793 (1975).  Under the
reasoning of this rale, Village is liable for punitive
damages if (1) the actions of its managers subject
Village to liability for compensatory damages and
(2) the managers acted with reckless indifference to
Smalley’s safety.

We conclude that the trial court correctly instructed
the jury that the acts of Elaine Seegers, Curtis
Johnson and Jean Bailey, the park managers, are
attributable to Village as a matter of law, therefore
their actions may subject Village to liability for
compensatory damages. [FN4] The jury specifically
found that Village acted with reckless indifference to
the safety of others. Therefore, Village is liable for
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punitive damages under the majority rule as stated
by the Oregon Supreme Court.

FN4. Village argues that it is liable for the acts of
its managers only if an agency relationship exists,
and that this presents a question of feci. The trial
court ruled, as a ratter of law, that the acts of
Seegers, Johnson and Bailey are the acts of
Village.

Seegers, Johnson and Bailey were emﬂloyees of
Olm)ic, Inc._ Olympic is the major shareholder
of Vi Ia?e. There is testimony in the record that
Bailey, Johnson and Seegers were hired to manage
Village at different times.  The question whether
they acted outside the scope of their employment

was rut raised at trial.

Village also argues that it should not be liable for
punitive damages because it did not violate an
unambiguous duty to Smalley. Therefore, it
contends, punitive damages would only be
appropriate in later cases.

[5] Absent special circumstances, a new rule of law
will apply in the case before the court and in all
subsequent cases. Plumley v. Hale, 594 P.2d 497,
502-03 (Alaska 1979).  However, the rule may
apply purely prospectively if (1) the rule is one of
first impression, or overrules prior law and was not
foreshadowed by prior decisions, (2) defendant
justifiably relied on prior interpretations, (3) undue
hardship would result, and (4) the purpose and effect
of the holding is best served by a purely prospective
application. Id. In State v. Haley, 687 P.2d 305,
320 (Alaska 1984), we held that the trial court did
not err in refusing to submit the question of punitive
damages to the jury where plaintiffs constitutional
right to free expression was not so clearly defined
that her employer was recklessly indifferent to her
constitutional rights when he terminated her

employment.

[6] We conclude that the rule of prospectivity does
not invalidate the exemplary award in this case.
The imposition of a duty on Village was
foreshadowed by our decisions applying Section 323
of the Restatement (Second) of Torts and the D.S.W.
factors, 628 P.2d at 555.  Today's decision does
not overrule established precedent or prior
interpretations upon which Village justifiably relied.
Village has demonstrated no undue hardship and the
purpose of our holding is best served by application
in the instant case. ~ Smalley's right to personal
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safety is very clearly defined; Village's disregard of
numerous complaints by other tenants supports the
jury's finding of reckless indifference.

[7] In addition, Village argues that the amount of
punitive damages was excessive. A punitive
damage award is excessive if it is manifestly
unreasonable, resulting from passion or prejudice or
disregard of the rules of law. American National
Watennattress v. ManviUe, 642 P.2d 1330, 1340
(Alaska 1982). Relevant factors include the
compensatory damage amount, magnitude of the
offense, importance of the policy violated, and the
defendant's wealth. Sturm, Ruger & Co., 594 P.2d
at 47-48.

[8] We do not believe that the $550,000 exemplary

award is excessive. Compensatory damages were
$235,000, so there is a reasonable relation between
compensatory and punitive damages.

IV. PAST MEDICAL EXPENSES

Village argues that an uneraancipated minor has no
right to recover compensatory *950 damages for
past medical expenses, and therefore Smalley's
compensatory award should be reduced.

[9] As a rule, a parent has the primary right of
action for past medical expenses incurred on behalf
of an unemancipared minor child. Lasselle v.
Special Products Co., 677 P.2d 483, 486-87 (Idaho
1983); Palmore v. Kirkman Laboratories, 527 P.2d
391, 396-97 (Or.1974). However, the parent may
impliedly waive her right to recover in favor of the
child by failing to object when the child sues for
those expenses or by testifying on the child's behalf.
Lasselle, 677 P.2d at 486-87. See also Annot. 32
A.L.R2d 1060 (1953).

[10] Mary Smalley (Monica’s mother) initially
asserted a claim on her own behalf for negligent
infliction of emotional distress which did not
mention past medical expenses. However, Monica
claimed she incurred past medical expenses.  The
parties later stipulated that Maiy's claim for
emotional ~distress would be dismissed with
prejudice.

We conclude that Monica is entitled to recover past
medical expenses. Although Mary had the primary
right to recover those expenses, she impliedly
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waived her right in favor of Monica by allowing
Monica to assert the claim and by testifying on her
behalf. The only damages barred by the stipulated
dismissal are those for Maiy's emotional distress,
the only claim asserted by Maiy.

V. AMENDING THE ORIGINAL JUDGMENT

Judge Sonter signed the final judgment on January
25; it was mailed to Smalley's counsel on February
26 and received on March 1. Village appealed on
March 20.  Smalley's counsel discovered several
errors around March 25 and moved to modify the
judgment on April 8.  Judge Sonter signed an
amended judgment on June 27.

The amended judgment (1) decreased the
prejudgment interest awarded from December 1984
to January 1985 from $4,200 to $2,071.08, (2)
decreased the cost award by one cent, and (3)
increased the attorney's fee award from $24,994.76
to $79,781.88.  The original judgment contains an
arithmetical error and the total is erroneously stated
as $586,581.22; the original awards actually total
$828,028.83. The amended judgment totals
$880,687.01.

Village contends that Judge Souter erred by
amending the judgment to correct an error of law
more than thirty days after it was distributed.
Smalley argues that relaxation of the rules was

proper to avoid injustice.

[11] Clerical mistakes in judgments may be
corrected by the court at any time.  Civil Rule 60(a)
. [FN5]  We believe that the errors in the
prejudgment interest and cost award were clerical,
therefore the trial court did not abuse its discretion
in changing those amounts.

FN5. Alaska R.Civ.P. 60(a) provides in part
Clerical mistakes in judgments ... and errors
therein arising from oversight or omission may be
corrected by the court at any time of its own
initiative or on the motion of any party....
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[12]  Civil Rule 60(b) permits the court to relieve a
party from judgment for an error of law. [FN6] See
Cleary Diving Service v. Thomas, Head and
Greisen, 688 P.2d 940, 942 (Alaska 1984); Alaska
Truck Transport v. Berman Packing, 469 P.2d 697,
699 (Alaska 1970). Such a motion must be brought
within thirty days after entry of judgment, so that
Civil Rule 60(b) is not used to circumvent the thirty
day *951 time limit fat filing an appeal. Alaska
Truck Transport, 469 P.2d at 699-700. However,
the court may relax this time limit in the interests of
justice. 1d\ Alaska R.Civ.P. 94. The standard of
review is abuse of discretion.  Cleary Diving
Service, 688 P.2d at 942.

FNG. Alaska R.Civ.P. 60(b) provides in part:

On motion and upon such terms as are just, the
conn may relieve aparty or his legal representative
from a final judgment.... for the following reasons:
(1) mistake, inadvertence, surprise or excusable
neglect;

(6) any other reason justifying relief from the
operation of the judgment.

The motion shall be made within a reasonable
time, and for reasons (1), (2) and (3) not more than
one year after the date of notice of thejudgment....

[13] The trial court's failure to include the
exemplary award in its computation of attorney's
fees under the Civil Rule 82(a) schedule was a legal
error.  Sturm, Ruger & Co. v. Day, 627 P.2d 204,
205 (Alaska 1981), cert, denied, 454 U.S. 894, 102
S.Ct. 391, 70 L.Ed.2d 209 (1981). Smalley's
request to modify the judgment occurred more than
thirty days after entry of judgment, so the trial judge
had discretion to relax the time limit in the interests
of justice. We conclude that the trial court did not
abuse its discretion by amending the judgment to
grant attorney's fees on the punitive damage award.

AFFIRMED.
720 P.2d 945
END OF DOCUMENT

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



9072770072 ALASKA AIR CARRIERS 185 PO1/02 APR 02 “03

ALASKAAIR CARRIERS ASSOCIATION

929 E. 81st #108 Anchorage, Alaska 99518 ph: (907) 277-0071 e-mail: AACA@ptialaska.net
« FAX COVER -

TO: Leall McGuire 465-6592

Rafph Samuels 465*2689

FROM: Karen Casanovas
OUR FAX
SUBJECT: HB214 NUMBER IS
(907) 277-0072
DATE: April 2, 2003
NUMBER OF PAGES, INCLUDING THIS PAGE: Two

IF THIS TRANSMISSION IS INCOMPLETE, PLEASE CALL (907) 277-0071.
Here is a letter of support for HB 214 to be heard today at 1pm.

Mr. Hageland is unable to testify via telecon or in person.

Kateri
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Hagcland Aviation Services, Inc.
P.O. Bote 220610
Anchuige, Ale 99522

2 April, 2003
Hot 9%Judiciary Committee
Dear Committee Member*:

He House Bit] No. 214

_ Weare in support of passage of this bill as written. As an employer with operations spread out
ovir Western Alaska, we are always at risk an employee could offend someone. As a largo employer, we
are perceived as deep pockets, and a target for lawsuits. This bill, while leaving room for legitimate

complaints, would give some protection to employers.

Mike Hogcland
Secy/Tms
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ALASKA TRUCKING ASSOCIATION, INC.
3443 Minnesota Drive « Anchorage, Alaska 99503 . PHONE (907) 2761149 . FAX (907) 274-1946

March 28.2003

Representative Ralph Samuels
Alaska State Legislature
Juneau, Alaska

Dear Representative Samuels:

The Alaska Trucking Association membership -which consists of over 300 transportation
companies in Alaska understands tlw importance of thejustice system, and the direct
effect it can have on business. ATA feels that House Bill 214 will rc-cmphasize the

importance and equality of the system.

Frequently punitive damages are placed on companies that had no direct influence in the
actions take by their employees. These damagies are assessed because thereisa
presumption that the company had acted recklessly. House Bill 214 offers some clarity
In addressing the issue by stating that an employer who never aPproved or authorized an
act resulting in wrongdoing is not held vicariously responsible for the employeg, this
meets the purpose of the current Alaska law covering punitive damages.

Alaska Trucking Association supports HB 214 in its current form.

Sincerely,

FrankJ. Dillon
Executive Vice President

** TOTAL PAGE.002 **
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007 2770898 DILLON & FINDLEY

Law O ffices

Dillon & Findley

A Professional Corporation

510 L Street, Suite 603
Anchorage, Alaska 95501
Telephone (907) Z77-5400
Facsimile (907) 277-9896

April 2, 2003

Via Facsimile 907-465-5592 and E-mail

Representative Lesil McGuire _
Chairperson of the House Judiciary Committee
Alaska State Capitol

Juneau, Alaska 99801-1182

Dear Representative McGuire:

00027007

JIINEAU

Paul L. Dillon
Tliuirui W, Findlay
KrUcen D. Penenen
Dennh C Bnlley
Arthur H. Perrnon

Paral«CTII
Karen Lurtc
Terl 1lcuicKar

ThcEbnar Building

350 North Franklin Sirccr
Juneau, Alaila 99801
TeUphona (907)586*5000
Facnmlic (907) 586*3777

As promised, we have enclosed our joint comments on House Bill 214, "An ad

relating to the recovery of punitive damages against an emplo
be vicariously liable for the act or omission of an employee.”

rwho is determined to
e want to thank you in

advance for your courtesy and professionalism in conducting hearings on this bill and in
allowing our comments to be considered by the committee.

As indicated during our respective testimony, neither Mr. Schneider nor |

liabi

cateForicaIIy reject all limitations on the imposition of punitive damages for vicarious
Ity against an employer. That said, House Bill 214, in our collective opinions, goes

too far. As stated, it simp(IP/ fails to adequately protect the most vulnerable in the work
n

place including women a
perpetuation of the '

minorities. Moreover, in its present form, itwould allow the
ood old boy network” and "wink and a nod" by employers and

supervisors who cou?d simﬁly (and always) state that the acts committed by their

employees were neither aut

orized nor ratified or approved. While we recognize that

the overwhelmin% majority of employers (like Era Aviation) strive to create a hostile free
t

environment for

eir employees, not all employers are the same.

_ Having reviewed Laidlaw Transit. Inc. v. Crouse. 53 P.3d 1093 (Alaska 2002), |
will again reiterate what Mr. Schneider and | submitted to the House Judiciary ori

Monday. There have been no substantive changes In the law re

of punitive damages based on vicarious liability since Alaskan Village v. Smallev. 720

arding the allocation

P.2d 945, 948-4% (Alaska 1986). If anything, the supreme Court has reaffirmed

Alaskan Villag

Rosebrock. 9

e and the propriety of vicarious liability/punitive dama
0 P.2d 906 (Alaska 1999). The only deviation from

es in VECO. Inc. v.
laskan Village was

the adoption of the complicity rule (under the Restatement of Agency and Torts as
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discussed infra) for cases Involving employee conduct outside the course and scope of
employment. ]d at 923 n. 34.

Admittedly, the Laldlaw court, in dicta, indicated that it might consider adopting
the complicity rule for cases involving conduct in the course and scope of employment If
that issue Is properly preserved and raised in the future. Laldlaw at 1104. That said,
the basis of that comment is somewhat suspect. As a basis for this reasoning, the court
cited the legislature's successful efforts at regulating and narrowing the circumstances
in which punitive damages could he awarded and also pointed to a Supreme Court
decision dealing with excessiveness of punitive damage awards under the due process
clause. jcL Curiously, the VECO decision was decided two years after the 1997 tort
reform legislation was passed Into law. Moreover, it is difficult to see how there Is any
correlation between that legislation, the Supreme Court’s review of potential due
process violations hased upon excessiveness and the complicity rule. It Is very difficult
to take this narrow passage out of the Laidlaw decision and conclude, one way or the
other, whether the Supreme Court will overturn a_line of well reasoned cases (in this
and other Jurlsdlctlonsg that have consistently rejected the complicity rule on strong

policy grounds.

_ That said, and turning to House Dill 214, we want to point out that the proposed
bill runs afoul of its stated purpose, i.e., "If an employer has taken all of the necessary
steps to ensure its employees act safe(ljy and properly, the employer should not have to
pag for the punitive damages incurred by the employee.” While we agree with that
noble purpose, and, indeed, that appears to be what Era Aviation actually does, this hill
directly contradicts the stated purpose of the legislation. In short, as stated, it does not
re?uwe an employer to take all of the necessary steps to ensure that its employees act
safely and R/rloperly. Most importantly, despite representations durm% committee
hearings on Monday, the hill does not track the Restatement (Second) of Agency. For
the committee’s review, | have attached a copy of the Restatement (Second) Torts
§ 909. This section Is duplicated by § 217(c) of the Restatement ?Secondz of Agency.
As indicated in § 217(c), that section refers to the Restatement of Torts for comment
and illustrations. It states in pertinent part as follows:

Punitive damages can properly be awarded aFainst a master or other
principal because of an 2Ct by an agent if, but only if,

(a) the principal or a managerial agent authorized the doing and the
manner ofthe act, or

(b) the agent was unfit and the principal or a managerial agent was
reckless in employing or retaining him, cr
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(c) the agent was employed in a managerial capacity and was acting In
the scope ofemployment, or

(d) the principal or a managerial agent ofthe principal ratified or approved
the act.

~_The differences hetween the Restatement and the proposed legislation are
significant  First, the Restatement allows (as It should) for liability to be imposed if
either the employer or a managerial agent (Someone in management) authorized the
act, omission and manner. Second, it includes liability if the employer or managerial
aFent was reckless in employln? or retaining the employee. Third, the Restatement
also imposes liability on an employer if the conduct was engaged in by someone in a
managerial capacity while acting in the scope of their employment. Finally, It Imposes
liability if a managerial agent (in addition to the employer) ratifies or approves of an act

committed by an employee.

While making changes to the Froposed legislation to conform with the
Restatement (Second) Torts § 909 would make the hill better, we believe that to
adequately protect employees and to strike a balance to adequately protect employers,
thedlegls]!altllon should be amended to adopt § 909 except to change subparagraph (b) to
read as follows:

The agent was unfit and the principal or a managerial agent was r]eglig_ent
[reckless] in employing, supervising or retaining ?employlng, retaining] him,
or...

As very active and experienced trial lawyers, we are not unsympathetic to the
concerns raised by proponents of this bill. ~Like those individuals, we are both
employers in this state with a collective paﬁroll of approximately 30 people. As
indicated yesterday, | have offices In both Anchorage and Juneau. Together, we have
represented thousands of clients throughout the State of Alaska and elsewhere. As
indicated durlnP our testimony, punitive damages or the threat of punitive damages are
rare in our collective experience. While 1 am sure that a distinct minority of attorneys
threaten to raise fpunltlve damages in a given case, exBer_lenced defense counsel are
always able to deflate those expectations and, indeed, obtain summary judgment orders
on frivolous claims of outrageous conduct.
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Again, thank you for giving us the opportunity to express our opinions and
comments re%ard.mg the proposed legislation. Should you have further questions,
please do not hesitate to contact either Mr. Schneider or myself.

Yours very truly,

OF MICHAEL J. SCHNEIDER, PC

Attachment

cc:  Representative Tom Anderson
Representative Rec.'ph Samuels
Representative Max Gruenberg
Representative Jim Holm
Representative Dan Og
[Via facsimile and e-mallqj
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REST 2d TORTS § 909 Pa2° *
Restatement (Second) of Torts § 909 (1979)

Restatement of tVie Law—Torts
Restatement of the Law Second
Current through Jane 2002

Copyright © 1979-2003 by the American Law Institute

Division 13. Remedies
Chapter 47. Pamaggg
Tonic 1. General Statement*

§ 909. Punitive Damages Against A Principal

Link to Case Citations

Punitive damages can properly be awarded against a master or other principal because of an act by an

agent If, butonly _ _ _
éag the principal or a managerial agent authorized the doing and the manner of the act, or
b) the agent was unfit and the principal or a managerial agent was reckless in employing or
retainin%him, or _ _ _ o

() the agent was employed in a managerial capacity and was acting in the scope of employment, or
(d) the principal or a managerial agent of the principal ratified or approved the act

Comment:

a Thifl Section is duplicated by 5 217C ofthe Restatement. Second, of Agency, which refers to this Section for
comment and illustrations.

b. The rule stated in this Section results from the reasons for awarding punitive damages, which make It

imFroper ordinarily to award punitive damages a%ainst one who himself is personally innocent and therefore liable
only vicariously. It Is, however, within the general spirit of the rule to make liable an employer who has recklessly
employed or retained a servant or employee who was known to be vicious, If the harm resulted from that
characteristic. (See llustration 1). Nor is it unjust that a person on whose account another has acted should be
responsible for an outrageous act for which he otherwise would not be if, with full knowledge ofthe act and the way
In which it was done, he ratifies it, or, in cases in which he would be liable for the act but not subject to punitive
damages, he expresses approval of it (See Illustration 2). In these cases, punitive damages are granted primarily
because ofthe principal's own wrongful conduct.

Although there has been no fault on the part of a coiporation or other employer, if a person acting in a
managerial capacity either does an outrageous act or aﬁproves ofthe actby a subordinate, the imposition of punitive
damages upon the employer serves as a deterrent to the employment of unfit persons for Important positions. (See

[llustration 3).

Ilustrations;

1 A employs an ejectment company to dispossess a tenant A knows that the company has a reputation for
using undue force in dealing with tenants. An employee of the company, in accordance with its usual methods,
commits an unprovoked battery upon B, the wife of fee tenant, in order to induce her to lenve. in an action by B

Copr, 0 2002 Tile American Law Institute.
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REST 2d TORTS § 909 Pa8e 2
Restatement (Second) of Torts § 909(1979)

against A, punitive damages can properly be awarded. _ o
2 A, the owner of a theatre, employs a special policeman to keep order. In ejecting a small boy from the

theatre, ihe policeman cruelly abuses Mm. Upon learning the facts, A expresses his approval. Punitive damages
can properly be awarded again& A in an action for the battery. 3. A, a corporation owning a series of retail
stores, employs B as operations manager to supervise the management of the units. While visiting a unit B
discovers acts that lead him to believe erroneously that one of the clerks has been stealing. He directs the local
manager to imprison the clerk. In fee ensuing interview he permits the local manager to use outrageous means
of intimidation. In the clerk's action against the corporation, punitive damages can properly be awarded.

Case Citations

Case Citations. Reporter's Notes & Cross References Through December 1931

Case Citations 1978 - June 1990
Case Citations fulv 1990 - June 2002

case Citations. Reporter's Notes &_Cro» References Through December 1977,
REPORTER'S NOTE

The addition of the phrase "or a managerial agent" was initially made in s 217C of the Restatement Second of
Agency.

Comment b: [llustration 1is supported by Kum v, Rfldencic. 193 Okla.126.141 P.2d 580 (19431. Cf. Cleghom
v. Ncw.York Cent. & H.R.R-Co.. 56 N-Y- 44 (1874); Purvis V. Prattco. Inc.. 593 S.W.2d 103 (Tex.1981); Fort
Worth Elevator.Co. v. Russell. 123 Tcx.J28. 7Q S.W.2d 397 (193-4): Union Transports. Inc. v. Braun. 318 S.W.2d
927 (Tex,Civ.App. 1958); Hains v. Parkersburg M-JS.I.R, Co., 7? W.Va. 61374, SE- 92311917).

llustration 2 is based on McChristian_y. Popkin. 75 Cal.App.2d249.171 P-2d 85 (1946).

In accord are Sandoval v. Southern Cal. Enterprises. 98 Cal.App.2d 240.219 P.2d 928 (1950): Safeway Stores
v. Gibson. 118 A.2J 386 (Mun.App.D.C.1955). affd, 237 F2d 592 (D.C.CIr.1956). See also Faivour v. Oeltis. 91
Cal.App.2d 603. 205 P.2d 424 (19493: Marler v. Alien, 93 N.M. 452, 601 P.2d 85 (App,1979): Safafigpfl v.
Greenwald. 146 Ohio St. 414. 66_N.E,2d 224 fi.946),

Cf. Cleghom V. New York Cent & HR.R- Co.. 56 N.Y. 44 (1874): Bass v. Chicago. & N.W.R. Co., 42 WL
654(1877); tait Lumber Co. v. Wcems. 196,Miss. 201. 16 So2d 77011944).

: 93II)Iustration 3 is supported by Simmona v. Kroger Grocery & Baking Co... 340 Mo. 1118. 104 S.W,2d 357
1937).

Cf, Wardnian-Justice Motors. Inc.v. Petrie. 39 F2d 512 (P.C.Cir.1930); Southern Pac. Co. v. Bovce. 26 Atiz.
162. 223 P. 116 (1924): Oakvicw New Lenox School v. Ford Motor Co.. 61 1l App.3d 194. 19 IIl.Dec. 43. 378

N.E.2d 544 (1978): Hinson v. Morris. 298 S-W. 254 (Mo.App.1927): Forrester v. Southern Pac. Co,. 36 Nev. 247,
134 P. 753 (19131: Gill v. Montgomery Ward Co., 284 App.Div. 36, 129 N-Y.S. 288 (1954); Pcdernales Elcc.
Coop.. Inc. v. Schulz. 583 S.W,2d 832 (Tex.Civ-APP.1979): Shortle v. Central Vermont Pub. Serv.-Con?.. 137 V't

32.399 A.2d 517 (197.9).

COURT CITATIONS TO FIRST RESTATEMENT

Copr. © 2002 ‘JTie American Law Institute.



Representative Ralph Samuels
HOUSE DISTRICT 29

House Bill 214
Sponsor Statement

“An Act_relatin%to the recovery of punitive damages against an employer who is
determined to be vicariously liable for the act or omission of an employee; and
providing for an effective date.”

House Bill 214 changes the standard under which employers must pay for punitive
damages assessed against their employees. The standard is changed from strict liability
to one that is more fault-based. Essentially, the bill stipulates that unless an employer
authorized the act that caused the damages, or acted recklessly or knowingly in approving
of the act after it occurred, or the employee is of such a high rank that he or she is
essentially the employer, then the employee’s punitive damages should not be awarded

against the employer.

For example, if a construction worker causes an accident while driving a company
vehicle after completing a company safety-training program and violates the policies
implemented by the employer, the employer shall not be required to pay the punitive
damages assessed against the employee. If the employer released the vehicle to the
construction worker knowing that the employee had no safety training regarding the
vehicle, the employer may be responsible for the damages because the employer may

have been at fault for not properly training the employee.

HB 214 does not absolve businesses and employers from creating and maintaining a safe
environment with strict codes for training and employing staff; it protects the employer
from damages incurred by an employee that acted recklessly or outrageously on his or her
own volition without contribution by the employer. If an employer has taken all of the
necessary steps to ensure its” employees act safely and properly, the employer should not
have to pay for the punitive damages incurred by the employee.

The employer will, however, continue to be vicariously liable for the compensatory
damages arising from its employees’ conduct. In addition, the employer will continue to
be liable for punitive damages assessed directly against the employer because of its’ own

conduct.

Email: Representnrive_Ralph_Samuels@ legis.state.ak.us
Session: Alaska State Capitol, Juneau, Alaska 99801-U82 « Phone: (907) 465-2095 Fax: (907) 465-3810
Interim: 716 W, 4th Avc., Anchorage, Alaska 99501-2133 « Phone: (907) 269-0240 Fax: (907) 269-0242
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REST 2d AGEN S 217C
Restatement (Second) of Agency § 217C (1958)

Restatement of the Law - Agency
Restatement of the Law Second —Agency
Current through June 2002

Copyright Copr. 1958-2003 by the American Law Institute

Chapter 7. Liability Of Principal To Third Person; Torts
Topic 2. Liability For Authorized Conduct Or Conduct Incidental Thereto
Title A. In General

§ 217C. Punitive Damages

Link to Case Citations

Punitive damages can properly be awarded against a master or other principal because of an act by an

agent if, but only if:

(a) the principal authorized the doing and the manner of the net, or

(b) the agent was unfit and the principal was reckless in employing him, or

(c) the agent was employed in a managerial capacity and was acting in the scope of employment, or
(d) the principal or a managerial agent of the principal ratified or approved the act.

Comment:

a. The circumstances under which punitive damages can properly be awarded are stated in the Restatement of
Torts, Section 908. The following Section (§ 909) states the rules as to the liability of an employer. This Section
is taken from Section 909, to which reference is made for comment and illustrations. The cases are divided; some
courts impose liability upon a master for unauthorized wanton acts of servants who are not managers; others do

not.

b. Mere failure to dismiss a servant, unaccompanied by conduct indicating approval of the wrongful conduct, is
not a sufficient basis on which to impose punitive damages.

C. The rule stated in this Section does not apply to the interpretation of special statutes such as those giving triple
damages, as to which no statement is made.

Copr. © 2002 The American Law Institute.



REST 2d TORTS S 909
Restatement (Second) of Torts § 909 (1979)

Restatement of the Law —Torts
Restatement of the Law Second —Torts
Current through June 2002

Copyright Copr. 1979-2003 by the American Law Institute

Division 13. Remedies
Chapter 47. Damages
Topic 1. Genera] Statements

§909. Punitive Damages Against A Principal

Link to Case Citations

Punitive damages can properly be awarded against a master or other principal because of an act by an
agent if, but only if,

(a) the principal or a managerial agent authorized the doing and the manner of the act, or

(b) the agent was unfit and the principal or a managerial agent was reckless in employing or retaining him,
or

(c) the agent was employed in a managerial capacity and was acting in the scope of employment, or

(d) the principal or a managerial agent of the principal ratified or approved the act.

Comment:

a. This Section is duplicated by § 217C of the Restatement, Second, of Agency, which refers to this Section for
comment and illustrations.

b. The rule stated in this Section results from the reasons for awarding punitive damages, which make it improper
ordinarily to award punitive damages against one who himself is personally innocent and therefore liable only
vicariously. It is, however, within the general spirit of the rule to make liable an employer who has recklessly
employed or retained a servant or employee who was known to be vicious, if the harm resulted from that
characteristic. (See llustration 1). Nor is it unjust that a person on whose account another has acted should be
responsible for an outrageous act for which he otherwise would not be if, with full knowledge of the act and the
way in which it was done, he ratifies it, or, in cases in which he would be liable for the act but not subject to
punitive damages, he expresses approval of it. (See Illustration 2). In these cases, punitive damages are granted

primarily because of the principal's own wrongful conduct.

Although there has been no fault on the part of a corporation or other employer, if a person acting in a managerial
capacity either does an outrageous act or approves of the act by a subordinate, the imposition of punitive damages
upon the employer serves as a deterrent to the employment of unfit persons for important positions. (See

[lustration 3).

Ilustrations:

1. A employs an ejectment company to dispossess a tenant. A knows that the company has a reputation for using
undue force in dealing with tenants. An employee of the company, in accordance with its usual methods, commits
an unprovoked battery upon B, the wife of the tenant, in order to induce her to leave. In an action by B against A,
punitive damages can properly be awarded.

2. A, the owner of a theatre, employs a special policeman to keep order. In ejecting a small boy from the theatre,
the policeman cruelly abuses him. Upon learning the facts, A expresses bis approval. Punitive damages can
properly be awarded against A in an action for the battery. 3. A, a corporation owning a series of retail stores,
employs B as operations manager to supervise the management of the units. While visiting a unit B discovers facts

Copr. © 2002 The American Law Institute.



REST 2d TORTS S 909
that lead him to believe erroneously that one of the clerks has been stealing. He directs the local manager to

imprison the clerk. In the ensuing interview he permits the local manager to use outrageous means of intimidation.
In the clerk's action against the corporation, punitive damages can properly be awarded.

Copr. © 2002 The American Law Institute.



Laidlaw Transit, Inc. v. Crouse (8/30/2002) sp-5619

Notice: This opinion is subject to correction before publication in the Pacific Reporter.
Readers are requested to bring errors to the attention of the Clerk of the Appellate Courts, 303
K Street, Anchorage, Alaska 99501, phone (907) 264-0608, fax (907) 264-0878, e-mail

corrections@appellate.courts.state.ak.us.

THE SUPREME COURT OF THE STATE OF ALASKA

LAIDLAW TRANSIT, INC., )
)  Supreme Court No. S-9850/9869
Appellant and )
Cross-Appellee, )
) Superior Court No.
V. ) 3AN-94-10301 Cl
GAIL CROUSE, for and on behalf of )
her daughter, SHAWN CROUSE, )
a minor, ) OPINION
Appellee and )
Cross-Appellant. ) [No. 5619 - August 30,2002]

Appeal from the Superior Court of the State of Alaska, Third Judicial District,
Anchorage, Sen K. Tan, Judge.

Appearances: Thomas A Matthews, Thomas L Hause, Matthews & Zahare, P.C.,
Anchorage, for AppellantyCross-Appellee. Don C. Bouermeister, Burke & Bauermeister,
P.L.L.C., Anchorage, for Appellee/Cross-Appellant.

Before: Fabe, Chief Justice, Matthews, Eastaugh, Bryner, and Carpeneti, Justices.

BRYNER, Justice.

. INTRODUCTION

l. A school bus ran off the roadway and rolled over, injuring passenger Shawn Crouse.
Shawns mother sued the bus driver and the drivers employer, Laidlaw Transit, Inc.; a jury
awarded Crouse $19,259 in compensatory damages and $3.5 million in punitive damages. The
trial court remitted the punitive award to $500,000 and entered judgment for Crouse. Laidlaw
appeals, challenging the punitive award and disputing several evidentiary rulings. Crouse
cross-appeals, questioning the trial courts remittitur. We affirm, concluding that the trial court
correctly found Laidlaw vicariously liable for punitive damages, did not err in its evidentiary
rulings, and did not abuse its discretion in its remittitur.

1. FACTS AND PROCEEDINGS

On November 24, 1992, a school bus driven by Dawn Finitz, a Laidlaw employee, slid
off an icy road and rolled over. Shawn Crouse, a bus passenger, suffered minor injuries. In
keeping with its drug policy, Laidlaw gave Finitz a post-acciderit drug test, which revealed that
Finitzs blood contained trace amounts of marijuana.
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Shawns mother, Gail Crouse, filed a complaint on behalf of her daughter against Finitz
and Laidlaw for compensatory and punitive damages, alleging that Finitz recklessly caused
the
accident. Crouse claimed that Laidlaw was both vicariously liable for Finitzs conduct
because the conduct occurred within the course and scope of Finitzs employment and directly
liable because Laidlaw negligently or recklessly hired and/or supervised Finitz that it knew or
should have known that Finitz was likely to drive while under the influence of drugs or alcohol.

In its answer, Laidlaw admitted liability for the accident and confirmed that Finitz
tested positi  for marijuana. As a result, the only issues for trial were the amount of
compensate  damages, whether Finitzs or Laidlaws conduct was sufficiently outrageous to
warrant a p itive damages award, and if so, the amount of that award.

Laidlaw subsequently filed a motion for summaryjudgment on its liability for
punitive damages. The superior court concluded that Laidlaw could not be held directly liable
for punitive damages because it had not acted outrageously in hiring and supervising Finitz.
But the court ruled that Laidlaw could be held vicariously liable for Finitzs conduct because her
actions fell within the course and scope of her employment.

Laidlaw also filed several pretrial motions seeking to exclude certain evidence, including
all reference to Finitzs drug use; all evidence of Laidlaws financial resources; the testimony of
Crouses expert witness, Forest S. Tennant, Jr., M.D.; and all evidence of Laidlaws conduct. The
trial court partially granted the motion to exclude evidence of Laidlaws conduct, precluding
evidence of alcohol and controlled substance abuse by Laidlaw drivers other than Finitz.
The court denied Laidlaws other pretrial motions.

The trial consisted of two phases: the first addressed liability and compensatory
damages; the second addressed punitive damages. In the first phase, the jury awarded Crouse
$19,259 in compensatory damages and found that Finitz acted sufficiently outrageously to
justify an award of punitive damages; in the second phase it awarded $3.5 million in punitive

damages.

Laidlaw filed a morion for remittitur, which the trial court granted. Analyzing the punitive
damages award in light of the factors in Norcon, Inc. v. Kotowski,l the trial court
concluded that the maximum justifiable award was only $375,000. Crouse moved to
reconsider; the trial court granted the motion and increased the punitive damages award to

$500,000.
Laidlaw appeals; Crouse cross-appeals.

I11. DISCUSSION

A. Standard of Review
A On appeal, Laidlaw challenges the trial courts summary judgment ruling that it was

vicariously liable for punitive damages and also disputes a number of the courts evidentiary
rulings. We review grants of summary judgment de novo and will affirm if there are no genuine
issues of material fact... .2 A trial courts decision regarding the admissibility of evidence,
including expert testimony, is generally reviewed for abuse of discretion™ but when
admissibility turns on a question of law, we apply our independent judgment.4

On cross-appeal, Crouse challenges the trial courts remittitur of the punitive damages
award from $3.5 million to $500,000. We review a trial courts grant of remittitur for abuse



of discretion. To reverse, we must be left with a definite and firm conviction that the trial
court erred in granting the remittitur.5

B. Laidlaws Vicarious Liability for Punitive Damages

In partially denying Laidlaws summary judgment motion, the trial court ruled that Finitz
acted within the course and scope of her employment and, so, if the jury found her conduct
sufficiently outrageous to justify an award of punitive damages against Finitz, Laidlaw would
be vicariously liable. Laidlaw challenges that ruling.

1 Laidlaw failed to preserve its argument that this court should adopt the complicity
rule.

In Alaskan Village, Inc. v. Smalley, we adopted the so- called course of employment rule
for determining when an employer is vicariously liable for punitive damages arising out of its
employees conduct.6 Under this rule, an employer is vicariously liable, regardless of the
employees rank, so long as the employee was acting within the course and scope of

employment.7

On appeal, Laidlaw urges usto follow a different standard, the complicity rule, which
requires at least some degree of employer complicity before vicarious liability attaches for
punitive damages arising from the conduct of a non-supervisory employee.8 But Laidlaw
did not raise this argument at the trial court level. Because Laidlaw failed to preserve the
argument for appeal, we decline to consider overruling Alaskan Village or adopting the

complicity rule.9

2. The trial court did not err in applying the course of employment rule.

Laidlaw next argues that the trial court erred in applying the course of employment
rule by deciding as a matter of law that Finitz had acted within the course and scope of her
employment. Because Finitz did not smoke marijuana to serve Laidlaw and because Laidlaws
drug policy specifically prohibited drug use, Laidlaw contends, Finitzs conduct could not have

been within the scope of her employment.

But the conduct giving rise to the punitive damages award was not Finitzs act of
smoking marijuana; it was her act of driving children in a school bus while she was impaired
by marijuana.10 The issue, then, is whether the trial court erred by concluding that Finitzs act of
driving the school bus while under the influence of marijuana fell within the course and scope

of her employment.

This court does not follow a rigid rule for determining when tortious conduct occurs
within the scope of employment; rather, we apply a flexible, multi-factored test.ll We
have generally looked to the various factors in the Restatement (Second) of Agency 228 as
relevant considerations, though not prerequisites, to determine whether an employer should
be held responsible for an employees acts. 12 The Restatement (Second) of Agency 228

provides:
(1) Conduct of a servant is within the scope of employment if, but only if:
(a) it is of the kind he is employed to perform;

(b) it occurs substantially within the authorized time and space limits;



(c) itis actuated, at least in part, by a purpose to serve the master, and

(d) if force is intentionally used by the servant against another, the use of
force is not unexpected by the master.

(2) Conduct of a servant is not within the scope of employment if it is differentin
kind from that authorized, far beyond the authorized time or space limits, or too
little actuated by a purpose to serve the master.

Applying these factors to this case, we conclude that the trial court properly found asa matter
of law that Finitzs outrageous conduct occurred in the course and scope of her employment.
First, Finitz had specifically been employed to drive a school bus. That she performed this
activity while under the effects of marijuana does not mean that she acted outside the scope
of her employment; instead, it demonstrates the recklessness with which she

performed her assigned task.13

Moreover, the fact that Laidlaw policy explicitly prohibits smoking marijuana does not
insulate the company from liability: A wrongful act committed by an employee while acting in
his employers business does not take the employee out of the scope of employment, even if the
employer has expressly forbidden the act. 14

Second, the disputed conduct occurred within the time and space limits of Finitzs
employment. Finitz drove under the influence of marijuana while on her usual morning route.

Finally, even though Finitz acted recklessly in driving the bus, she nonetheless acted, at
least in part, to serve Laidlaw. In Doe v. Samaritan Counseling Center, we held that where
tortious conduct arises out of and is reasonably incidental to the employees legitimate work
activities, the motivation to serve test will have been satisfied.15 Here the conduct at issue
driving while impaired by marijuana both arose out of and was incidental to Finitzs
legitimate work activities because it carried out the very function that Finitz washired to
perform driving a school bus. We thus affirm thesuperior courts decision.

C. Evidentiary Issues

1 The trial court did not err by admitting evidence regarding Laidlaws failure to locate
a driver named Mike. During the trials liability phase, Crouse introduced evidence over
Laidlaws objection that Laidlaw had failed to identify and locate a Laidlaw driver who was
known to Finitz only as Mike. Finitz asserted that she and Mike had previously smoked marijuana
together. On appeal, Laidlaw claims that whether it ever found Mike was irrelevant to whether
Finitzs marijuana use impaired her driving on the day of the accident. Moreover, Laidlaw points
out, the trial court had previously ruled that evidence concerning drug and alcohol use by
Laidlaw drivers other than Finitz was irrelevant and thus inadmissable.

Laidlaw adopted the theory at trial that Finitz was merely an occasional, recreational
marijuana user and that the jury could therefore believe her assertion that she had not
smoked marijuana on the day of the accident. This theory was based in large part on Finitzs
testimony that while she was working for Laidlaw she smoked marijuana [vjery irregularly, very
seldom. Given Laidlaws affirmative reliance on the theory that Finitz was a recreational user,
Crouse obviously had a legitimate interest in locating witnesses who were familiar with Finitzs
drug use and might be able to shed light on the credibility of her testimony.

During pretrial discovery and at trial, Finitz named only two people with whom she had
smoked marijuana in the past: Cora, a resident in Finitzs apartment complex, and Mike. She



could not recall either Coras or Mikes last names. As Crouse points out, [p]laintiff
repeatedly sought through discovery identifying information about Cora and Mike because
these were the only witnesses [Finitz] could even recall the first name of who had knowledge
of her claimed recreational marijuana use. Because Cora had moved and was no longer in
contact with Finitz, the only way Crouse could verify Finitzs testimony on this point was through
Mike. But Laidlaw failed to locate Mike, claiming that, despite an extensive inquiry, it had failed
to find anyone named Mike who worked as a Laidlaw driver in Eagle River at the time of the

accident.

By establishing Laidlaws fail ire to locate Mike and questioning the reasonableness of
Laidlaws efforts, Crouse legitimately sought to demonstrate not only the absence of anyone
who could corroborate Finitzs claim of merely occasional drug use, but also that Laidlaw might
have been less than diligent in uncovering evidence that could contradict its recreational user
theory. Because the disputed evidence had at least some legitimate tendency to refute
Laidlaws theory of defense, we reject Laidlaws claim of irrelevance and conclude that the trial
court did not abuse its discretion in admitting the evidence.

2. The trial court did not err by refusing to give a cautionary instruction after
Crouses closing argument.

Laidlaw claims that even if we find that the trial court properly admitted the
evidence concerning Mike, it nonetheless erred by failing to give a cautionary instruction
after Crouse referred to this evidence during closing arguments. In closing argument, Crouses

attorney stated,

But Laidlaw not finding out who Mike was is detestable. Its one of their
drivers, he's smoking marijuana with this driver.

We're going to ask you to say Laidlaw shouldn't be using drivers like Mike.

Now you've never seen Mike and I've never seen Mike, and Mike might still be
driving, for all of us know. If you do nothing in this case, you do nothing,
then tomorrow morning, when that bus pulls up and those doors open, and a
child looks up those big stairs and climbs into the bus, Mike may well be
behind that steering wheel. And that's who you're going to leave there. And
if you think this is okay, then you say no to these questions. But if you're
worried about that child and you're worried about this type of conduct, then
your answers have to be yes in this action. And that's the biggest decision
you're going to make in this case.

Following these statements, Laidlaw requested a cautionary instruction to explain
that Laidlaws conduct was irrelevant. The trial court denied this request, reasoning that the
argument was relevant to the issue of deterrence. We agree with the trial courts conclusion.

Jury instruction 18 stated:

The Plaintiff has also requested that you find Defendant, Dawn Finitz, liable for punitive
damages in order to punish her and to deter her and others from repeating similar acts.
Laidlaw did not object to this instruction. As we have stated on other occasions, the

pui pose of punitive damages is to punish the wrongdoer and prevent similar conduct in the
future. 16 The argument at issue was based on evidence presented at trial, conformed to
the jury instructions, and was aimed at convincing the jury of the need to deter other drivers
and employers who were similarly situated to Finitz and Laidlaw. We conclude that the trial
court did not err in refusing Laidlaws request for a cautionary instruction.



3. The trial court did not err by admitting evidence of Laidlaws wealth.

The trial court denied Laidlaws pretrial motion to exclude all evidence of the
company's financial resources, reasoning that Laidlaws financial wealth was relevant to the
punitive damages question. Laidlaw challenges this ruling, arguing that evidence of
corporate wealth is irrelevant when, as here, a company commits no direct wrong but is
subject to punitive damages solely on the theory that it is vicariously liable for acts of a non-
managerial employee. Except perhaps in situations involving managerial employees, Laidlaw
reasons, a vicariously liable employer is not a wrongdoer, and financial evidence therefore
must be limited to the employees resources.

We have previously recognized that a defendants wealth is usually relevant to the issue
of punitive damages. 17 But we have not yet considered the narrower issue raised here:
whether a corporate employers financial resources are relevant to punitive damages when the
employer is only vicariously liable for an employees conduct. The rationale behind the course
of employment rule we adopted in Alaskan Village v. Smalley requires an affirmative
answer. 18

The course of employment rule holds corporate employers vicariously liable for punitive
damages on the theory that corporations can act only through their employees and agents;
hence, when employees act in the course of employment, their acts are indistinguishable from
corporate actions. An early opinion of the Maine Supreme Court exemplifies this theory:

A corporation is an imaginary being. It has no mind but the mind of its
servants; it has no voice but the voice of its servants; and it has no hands
with which to act but the hands of its servants. All its schemes of mischief,
as well as its schemes of public enterprise, are conceived by human minds and
executed by human hands; and these minds and hands are its servants minds
and hands. All attempts, therefore, to distinguish between the guilt of the
servant and the guilt of the corporation; or the malice of the servant and
the malice of the corporation; or the punishment of the servant and the
punishment of the corporation, is sheer nonsense.[19]

Under the course of employment rule, then, an employee acting within the course and
scope of employment essentially is a corporate actor; and when the employee acts
wrongfully, the corporation becomes the wrongdoer: [T|he tortious act of the servant done
in the course of his employment is ordinarily the legal act of the master, and in this sense, the
employer is not free of fault. 20 Because the law treats the employer and employee alike
as wrongdoers, it is proper for the jury to consider what amount of punitive damages will
suffice to punish and motivate the vicariously liable employer; as other jurisdictions
have held in applying the course of employment rule, evidence of the employers financial
wealth is relevant and admissible in these circumstances.21 The trial court did not abuse its
discretion in admitting evidence of Laidlaws financial wealth.

4. The trial court did not err by admitting the testimony of Dr. Tennant.

Laidlaw next contends that the trial court erred in allowing Crouses medical expert
witness, Dr. Forest Tennant, to state his opinion that, at the time of the accident, Finitz was
under the influence of marijuana she had smoked earlier the same morning. But Laidlaw did not
object to the challenged testimony and therefore failed to preserve this issue for appeal.22

Laidlaw did file a pretrial motion to prevent Dr. Tennant from expressing his expert
opinion concerning a different theory of impairment: that Finitz was a long-term, heavy user of



marijuana; that such use can cause residual physiological effects; and that Finitzs driving
was probably impaired by these residual effects on the morning of the accident. But despite the
trial courts pretrial ruling allowing testimony on this theory of impairment, Dr. Tennant did not
rely on the theory at trial. He testified instead that, in his opinion, Finitz had likely smoked
marijuana on the morning of the accident and was impaired by the effects of that mornings

consumption.

Laidlaw voiced no objection to this testimony, instead choosing to cross-examine Dr.
Tennant about his reasons for failing to mention this theory earlier. The doctor had
acknowledged that he had just reached his conclusion the night before testifying, after
examining emergency room records that he had not previously reviewed and that disclosed
Finitzs post- accident pulse rate and blood pressure. According to Dr. Tennant, this
information enabled him to form his new opinion; before seeing the emergency room records,
he had relied on information indicating that Finitzs most recent marijuana use had occurred at

least several days before the accident.

As can be seen, Dr. Tennant's trial testimony addressed a different theory than the
theory he developed during pretrial discovery, and the new testimony obviously fell outside the
scope of both Laidlaws pretrial motion to preclude Dr. Tennant's expert testimony concerning
residual effects and the superior courts pretrial order denying that motion.23 The record
provides no basis, then, for concluding that the court had already ruled the new line of
testimony admissible or that a contemporaneous objection would have been futile. Given
these circumstances, Laidlaw cannot reasonably rely on its pretrial motion as a timely objection;
nor can it plausibiy invoke the superior courts pretrial ruling as an excuse for failing to

make a contemporaneous objection.
5. The trial court did not err by admitting evidence of Finitzs general drug habit.

Laidlaw argues that the trial court erred in admitting evidence of Finitzs general drug use,
particularly certain post- accident treatment records from the Alaska Womens Resource Center
indicating that Finitz had used marijuana on a daily basis. Laidlaw insists that evidence of
Finitzs general drug use was inadmissible because Crouse presented no admissible evidence
tending to prove that Finitz was actually impaired by drugs at the time of the accident.24

But as explained above, Dr. Tennant testified that Finitz was impaired by marijuana
when the accident occurred. The challenged treatment records directly supported this
testimony: they reflected Finitzs own admissions that she engaged in daily marijuana use
around the time the accident occurred. The Centers client intake form states that Finitz had
been taking 6 hits of marijuana twice a day. Because Finitzs admission of daily use had
case-specific relevance by discrediting her claim of occasional recreational use and by
indicating that she smoked marijuana on the day she drove the school bus off the road, we
find no error in failing to exclude the records as general propensity evidence.

D. The Trial Court Did Not Abuse Its Discretion by Ordering a Remittitur of the Punitive
Damages Award.

On cross-appeal, Crouse challenges the trial courts remittitur of the punitive damages
award from $3.5 million to $500,000. A trial court may remit a jury's punitive damages award
as excessive when the court determines that the award is manifestly unreasonable;
factors relevant to this determination include the compensatory damage amount, magnitude of
the offense, importance of the policy violated, and the defendants wealth.25 Also relevant are
the nine factors listed in the Model Punitive Damages Act:26



(1) the nature of the defendants wrongful conduct and its effect on the claimant and
others;

(2) the amount of compensatory damages;

(3) any fines, penalties, damages, or restitution paid or to be paid by the
defendant arising from the wrongful conduct;

(4) the defendants present and future financial condition and the effect of an
award on each condition;

(5) any profit or gain, obtained by the defendant through the wrongful conduct, in
excess of that likely to be divested by this and any other actions against the defendant
for compensatory damages or restitution;

(6) any adverse effect of the award on innocent persons;

(7) any remedial measures taken or not taken by the defendant since the wrongful
conduct;

(8) compliance or noncompliance with any applicable standard promulgated by a
governmental or other generally recognized agency or organization whose function is

to
establish standards; and
(9) any other aggravating or mitigating factors relevant to the amount of the

award. [27]

When a trial court applies these factors and concludes that an award is excessive, the
amount remitted should reflect the maximum that the jury could have awarded without being

excessive. 28

The offensive conduct in this case was Finitzs act of driving a school bus off the road
while Finitz was impaired by marijuana. In its original order of remittitur, the trial court
focused on several relevant factors: (1) the relationship between the punitive and
compensatory damages awards; (2) the offenses magnitude; (3) the importance of the policy
violated; (4) the
defendants wealth; and (5) any fines, penalties, damages, or restitution paid or to be paid
by Laidlaw. While recognizing that Laidlaw had over $1 billion in annual revenues nationwide,
the court emphasized that the jury's award of punitive damages exceeded its award of
compensatory damages by 182 times; moreover, the court noted, although Finitz violated a
serious policy by driving under the influence of a controlled substance, her wrongful conduct was
not especially egregious, consisting of an isolated act that caused only minor injuries. This
analysis initially led the court to reduce the jury's $3.5 million punitive damages award to
$375,000, a figure that, in the courts view, represented the maximum punitive damages award

supported by the evidence.

After Crouse moved for reconsideration, the trial court increased the remitted award to
$500,000 based on a reevaluation of two factors: the offenses magnitude and Laidlaws wealth.
In reassessing these factors, the court found Finitzs conduct to be more serious than it
originally believed, noting that, despite Shawn Crouses relatively minor injuries, an out of control
school bus, full of school children on an icy road, with an impaired driver posed a very high
degree of hazard to the occupants of the school bus and to the public. At the same time,
however, the court tempered its original estimate of Laidlaws corporate wealth, pointing
out that, although the company's nationwide annual revenues exceeded $1 billion, its
annual revenues in Alaska totaled only $5 million. Finding statewide revenues relevant, the
court reasoned that a $3.5 million award might seem de minimis compared to Laidlaws
nationwide revenues but was obviously excessive in relation to the company's Alaska
revenues. Because this second factor largely offset the first, the court decided on
reconsideration to raise the original remitted award by only a modest amount, to $500,000,



In challenging the remittitur, Crouses cross-appeal advances three arguments. First,
Crouse argues, the remittitur is inconsistent with the trial courts finding on reconsideration that
the jury's punitive damages award is de minimis compared to Laidlaws nationwide revenues.
But this argument misreads the courts reconsideration decision, which acknowledged
Laidlaws nationwide earnings but essentially found the company's much smaller Alaska
revenues to be a more realistic point of reference for assessing the excessiveness of the
punitive damages verdict. Punitive damages are meant to punish the wrongdoer and to deter
similar conduct.29 Given the localized nature of the misconduct at issue, the limited scope of
the resulting harm, and the absence of any direct liability, the trial court did not abuse its
discretion in selecting Laidlaws statewide operations as the most appropriate measure to use in
determining the need for deterrence and punishment.

Second, Crouse argues that, given the courts findings on reconsideration concerning
the magnitude of Finitzs misconduct, its ultimate decision overemphasized the mathematical
ratio of punitive damages to compensatory damages a measure that should not alone be
dispositive. But again, Crouse misreads the trial courts order on reconsideration. Although the
trial courts findings on reconsideration acknowledged that Finitzs misconduct was more
serious than the court originally thought, these findings neither said nor suggested that the
misconduct was so serious as to support the original $3.5 million punitive damages verdict.
Instead, the courts reconsideration decision simply recognized that the enhanced seriousness of
the misconduct supported an award larger than the $375,000 total that the court had awarded
in its original remittitur order. As the trial court specifically noted, even though it originally
underestimated the potential hazard posed by Finitzs conduct, the overall seriousness of
the misconduct continued to be mitigated by several significant considerations: to a large
extent the potential harm from Finitzs conduct did not materialize; Shawn Crouse suffered
only minor injuries; and Laidiaw itself neither contributed to Finitzs misconduct nor directly
engaged in any other wrongdoing. Moreover, Crouses argument on this point
mistakenly posits that the trial courts order on reconsideration found the ratio of punitive to
compensatory damages to be the only mitigating factor calling for a remittitur. As already
indicated, the court independently emphasized that the income and size of [Laidlaws] Alaska

operations must temper [the amount awarded].

Last, Crouse attempts to establish the appropriateness of the jury's punitive damages
verdict through a detailed discussion of economic efficiency theory. But Crouse failed to
present any evidence at trial supporting this theory, failed to argue the point to the jury
or to request supporting instructions, and failed to argue this point before the superior court
either in its opposition to Laidlaws motion for remittitur or in its motion for reconsideration.
Because a party may not present new issues or advance new theories to secure a reversal of a
trial court decision, we decline to consider Crouses economic efficiency theory.30

We thus reject Crouses principal claim on cross-appeal, holding that the trial court did
not abuse its discretion in ordering a remittitur of the punitive damages award from $3.5

million to $500,000.31
IV. CONCLUSION

We AFFIRM the superior courts final judgment.
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Labor & Employment Law > Discrimination > Title VII
[HN1] A section of Alaska's anti-discrimination statute makes it unlawful for an employer to discriminate against a

person in compensation or in a term, condition, or privilege of employment because of the person's sex when the
reasonable demands of the position do not require distinction on the basis of sex. Alaska Stat. § 18.80.220(a)(1). This

section prohibits sexual harassment.

Labor & Employment Law > Discrimination >Sexual Harassment > Quid Pro Quo
[HN2] Quid pro quo gender harassment occurs when an employer conditions employment benefits on sexual favors. It
arises when an employer relies upon his or her authority to extort sexual consideration from an employee.

Labor & Employment Law >Discrimination >Sexual Harassment > Hostile Work Environment

[HN3] In hostile work environment cases, employees work in offensive or abusive environments. Conduct which
unreasonably interferes with work performance can alter a condition of employment and create an abusive working
environment. Discriminatory behavior sufficiently severe or pervasive to alter the conditions of the victim’s
employment and to create a discriminatory hostile work environment violates Alaska Stat. § 18.80.220.

Labor & Employment Law >Discrimination >Sexual Harassment > Quid Pro Quo
[HN4] Quid pro quo harassment requires proof that a tangible employment action resulted from a refusal to submit to a

supervisor’s sexual demand.

Labor & Employment Law >Discrimination >Sexual Harassment > Hostile Work Environment
[HN5] Unfulfilled threats or offensive conduct in general may fall within the hostile work environment classification.

Labor & Employment Law >Discrimination >Sexual Harassment > Hostile Work Environment

[HN6] Often a hostile work environment is created by co-employees or supervisors acting beyond the scope of their
employment. They are acting for personal reasons and not, even in part, to serve their employer. However, in the case of
supervisors, harassment, though beyond the scope of their employment, may be facilitated by their position with the

employer.

Labor & Employment Law > Employer Liability > Tort Liability > Scope of Employment

[HN7] Scope of employment is defined as follows: Conduct of a servant is within the scope of employment if, but only
if: it is of the kind he is employed to perform; it occurs substantially within the authorized time and space limits; it is
actuated, at least in part, by a purpose to serve the master, and if force is intentionally used by the servant against
another, the use of force is not unexpcclable by the master. Conduct of a servant is not within the scope of employment
if it is different in kind from that authorized, far beyond the authorized lime or space limits, or loo little actuated by a

purpose to serve the master.

Labor & Employment Law > Employer Liability > Tort Liability > Direct & Vicarious Liability

Labor & Employment Law >Employer Liability > Tort Liability > Scope ofEmployn.cnt

[HN8] An employer is generally vicariously liable only for acts of employees acting within the scope of their
employment. However, vicarious liability may also be imposed based on apparent authority or where an employee is
aided in accomplishing n tort by the employee's position with the employer. But an employer's vicarious liability for
punitive damages is limited to acts of managerial employees while acting within the scope of their employment. Alaska
case law has eliminated the requirement that the employees be managerial, but not the requirement that their acts be

within the scope of their employment.

Labor & Employment Law >Employer Liability > Tort Liability > Direct & Vicarious Liability

Labor & Employment Law >Employer Liability > Tort Liability > Scope ofEmployment

[HN9] A master is subject to liability for the torts of his servants committed while acting in the scope of their
employment. A mastei is not subject to liability for the torts of his servants acting outside the scope of their
employment, unless: the servant purported to act or to speak on behalf of the principal and there was reliance upon
apparent authority, or he was aided in accomplishing the tort by the existence of the agency relation.

Labor & Employment Law >Employer Liability > Tort Liability > Scope o fEmployment
Torts >Damages >Punitive Damages
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[HN10] Punitive damages can properly be awarded against a master or other principal because of an act by an agent if,
but only if, the principal authorized the doing and the manner of the act, or the agent was unfit and the principal was
reckless in employing him, or the agent was employed in a managerial capacity and was acting in the scope of
employment, or the principal or a managerial agent of the principal ratified or approved the act.

Civil Procedure >Jury Trials >Jury Instructions
[HN11] Jury instructions involve questions of law, which this court reviews using its independent judgment. An

erroneous statement of law in jury instructions will not be reversed unless prejudice is shown.

Labor & Employment Law >Discrimination > Disparate Treatment

Labor & Employment Law > Discrimination > Sexual Harassment > Hostile Work Environment

[HN12] Title VII of the Civil Rights Act of 1964 makes it an unlawful employment practice for an employer to
discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment,
because of such individual's race, color, religion, sex, or national origin. 42 U.S.C.S. § 2000e-2(a) (1). The United
Slates Supreme Court held that Title VII prohibits hostile environment sexual harassment.

Labor & Employment Law >Employer Liability > Tort Liability > Direct & Vicarious Liability
Labor & Employment Law >Discrimination >Sexual Harassment > Hostile Work Environment
[HN13] Harassment by supervisors is facilitated, made more serious, and is less apt to be reported because supervisors

arc understood to be clothed with the employer's authority.

IMbor & Employment Law >Employer Liability > Tort Liability > Direct & Vicarious Liability

Labor & Employment Law > Discrimination > Sexual Harassment > Hostile Work Environment

[HN14] Even where the employer has issued a policy prohibiting sexual harassment, and where the employer has
established procedures for the receipt of employee complaints, the employer will still have aided the supervisor in
committing the harassment. Therefore, an employer is vicariously liable for the hostile work environment created by its
supervisors regardless of whether management-level employees knew or should have known about the harassment, and
regardless of whether the supervisors were acting within the scope of their employment.

Labor & Employment Law >Employer Liability > Tort Liability > Direct & Vicarious Liability

Labor & Employment Law > Discrimination >Sexual Harassment > Hostile Work Environment

[HN15] An employer will only be vicariously liable for the acts of the complainant's supervisor, because only then will
the supervisor be using his position with the employer to alter the conditions of the complainant's employment. A
supervisor who docs not oversee the complainant should be treated as a co-worker. In that situation, the supervisor does
not have authority over the complainant and may not be aided by his position in the workplace. Furthermore, when a co-
worker or supervisor with no control over the complainant creates a hostile environment, the complainant should be less
hesitant to report the situation, since the harasscr could not retaliate by changing the conditions of the complainant's
employment. Thus, employers arc only vicariously liable for hostile environment sexual harassment committed by the

complainant's supervisor.

Labor & Employment Law > Employer Liability > Tort Liability > Diiect & Vicarious Liability

Labor & Employment Law > Discrimination >Sexual Harassment > Hostile Work Environment

[HN16] There is no basis for distinguishing between supervisors' acts of harassment and their failure to remedy known
harassment. Supervisors who allow other employees to sexually harass employees they supervise have used their

delegated authority to allow the harassment to continue.

Civil Procedure > Trials >Judgment as Matter of Law

[HN17] When reviewing a motion for a judgment notwithstanding the verdict, the court determines whether evidence,
when viewed in the light most favorable to the non-movant, is such that reasonable persons could not differ in their
judgment. The court neither weighs the evidence nor judges the credibility of witnesses. Rather, it employs an objective

test: If there is room for diversity of opinion among reasonable people, then ajury question exists.

Civil Procedure >Relief From Judgment >Motionsfor New Trial
Civil Procedure >Appeals > Standards ofReview >Abuse ofDiscretion
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[HN18] The court reviews the superior court's denial of a motion for a new trial for an abuse of discretion. An abuse of
discretion occurs only if the evidence supporting the jury's verdict was either completely lacking or slight and
unconvincing, so that the verdict was manifestly unreasonable and unjust. The court will draw all inferences from the
facts in the light most favorable to the non-movant.

Governments > Legislation > Interpretation
Civil Procedure >Jury Trials > Province of Court & Jury
[HN19] Statutory interpretation is a question of law which this court reviews using its independent judgment.

Torts >Damages > Compensatory Damages
[HN20] Alaska Stat. § 22.10.020(i) authorizes a court finding a violation of any of the provisions of Alaska Slat. §

18.80 to award any other relief including the payment of money, that is appropriate. This includes an award of
compensatory damages.

Civil Procedure >Pleading & Practice > Pleadings >Amended Pleadings
[HN21] The superior court is accorded wide discretion in ruling on motions to amend pleadings,

Labor & Employment Law > Wrongful Termination

Labor & Employment Law > Discrimination > Retaliation

[HN22] Alaska Stat. § 18.80.220(a)(4) provides that it is an unlawful employment practice for an employer, labor
organization, or employment agency to discharge, expel, or otherwise discriminate against a person because the person
has opposed any practices forbidden under Alaska Stat. § $ 18.80.200-18.80.280 or because the person has filed a

complaint, testified, or assisted in a proceeding under this chapter.

Labor & Employment Law > Discrimination >Sexual Harassment > Hostile Work Environment
[HN23J In determining whether an employer has violated Alaska Stat. § 18.80.220 when there is no direct evidence of
discriminatory intent, the court has adopted the three-part framework used in Title VII cases. This test also governs

actions for retaliatory discharge.

Labor & Employment Law >Discrimination > Retaliation
[HN24] To establish a prima facie case of discriminatory retaliation, a plaintiff must show that: she engaged in an

activity protected under Title VII; her employer subjected her to adverse employment action; there was a causal link
between the protected activity and the employer’s action. Causation may be inferred from the proximity in time between
the protected action and the allegedly retaliatory discharge. Once a plaintiff establishes a prima facie case, the burden of
production shifts to the employer to articulate a legitimate, non-retalialory explanation for the action. To satisfy this
burden, the employer need only produce admissible evidence which would allow the trier of fact rationally to conclude
that the employment decision had nol been motivated by discriminatory animus. If the employer successfully rebuts the
inference of retaliation that arises from establishment of a prima facie case, then the burden shifts once again to the
plaintiff to show that the defendant's proffered explanation is merely a pretext for discrimination.

Labor & Employment Law > Discrimination > Retaliation

[HN25] The question of whether a mixed-motive theory applies to wrongful termination depends on the interpretation
of the term "because” in Alaska Stat. § 18.20.220. In interpreting Title VII, the United States Supreme Court held that
the words "because of sex" mean that gender must be irrelevant to employment decisions. It emphasized that the words
"because of’ do nol mean "solely because of," and held that Title VII prohibited decisions based on a mixture of
legitimate and illegitimate considerations. The Court then held that if the plaintiff shows that gender was a motivating
part in an employment decision, the defendant may avoid a finding of liability only by proving that it would have made
the same decision even if it had nol allowed gender to play such a role.

Labor & Employment Law >Discrimination > Retaliation
[I-IN26] The broad language of Alaska Stat. § 22.10.020(c) indicates a legislative intent to authorize an award of

compensatory and punitive damages for violations of Alaska Stat. § 18.80, in addition to the equitable remedies such as
enjoining illegal employment activities and ordering back pay as a form of restitution.

Torts >Damages > Punitive Damages
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[HN27] The plain language of Alaska Slat. § 22.10.020(1) authorizes the superior court to award any other relief,
including the payment of money. Furthei, punitive damages arc recoverable in discrimination cases. Moreover, under
the common law, Alaska's superior courts possess the authority to award punitive damages for outrageous conduct.
Allowing punitive damages under Alaska Slat. § JS.50.220 docs not reach beyond settled expectations. Punitive

damages arc authorized under § 18.80.220 and § 22.10.020(i).

Labor «£ Employment Law >Employer Liability > Tort Liability > Scope ofEmployment

[HN28] When an employee commits a wrongful act which would subject him personally to punitive damages, the
essential inquiry must be whether the act was committed while the employee was acting within the scope of his
employment. If the employee was acting within the scope of his employment, the corporation will be liable for punitive

damages regardless of whether that employee may be classified as menial.

Labor & Employment Law >Employer Liability > Tort Liability > Scope ofEmployment

Torts >Damages >Punitive Damages
[HN29] If an employee is acting outside the scope of his employment, he is not acting in any way to further the goals of

the employer. The interest of preventing sexual harassment is served by holding an employer vicariously licblc for its
supervisors' sexual harassment, regardless of whether they are acting within the scope of their employment, because the
employer may be deterred from delegating authority to untrained or incompetent supervisors. However, this does not
mean that an innocent employer should be punished by an award of punitive damages when its supervisors arc acting
outside the scope of their employment. Punitive damages arc disfavored and are allowed only within narrow limits.

CivilProcedure > ReliefFrom Judgment > Motionsfor New Trial
[HN30] When ajury' award may be based on any one of several theories, one of which has been erroneously submitted

to the jury, a new trial is required,

Civil Procedure >Appeals > Reviewability >Preservationfor Review
[HN31] Alaska R. Civ. P. 51(a) provides that no party may assign as error the giving or the failure to give an instruction
unless the party objects thereto stating distinctly the matter to which the party objects and the grounds of the objection.

COUNSEL:
Donna C. Willard, Law Offices of Donna C. Willard, Anchorage, for Appellant and Cross-Appellee.

Robert P. Owens, Copeland, Landyc, Bennett and Wolf. Anchorage, and Timothy D. Dooley, Anchorage, for Appellee
and Cross-Appellant.

JUDGES:
Before: Rabinowitz, Matthews, Eastaugh, and Fabe, Justices. [Compton, Chief Justice, nol participating.]

OPINIONBY:
MATTHEWS

OPINION:

[¥908] OPINION
MATTHEWS, Justice.

[. INTRODUCTION
Many issues are presented in this sexual harassment and wrongful termination case. The two most important arc:

(1) Can an employer be liable for acts ofa supervisor [**2] which create a hostile work environment even though
the supervisor is acting outside the scope of his employment?

(2) Can punitive damages be imposed for a supervisor’s acts outside the scope of his employment?
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We answer "yes" to the first question because the supervisor is enabled by his position with the employer to impose
unwelcome sexual conduct on the employee. We answer "no" to the second question because it is unfair to punish an
employer for acts committed by employees who are in no sense pursuing objectives of the employer.

[l. FACTS AND PROCEEDINGS

Constance Rosebrock began working for VECO in Anchorage in April 1991. In September she transferred to Arctic
Rentals, a VECO subsidiary located on the North Slope, nl Rosebrock worked for Arctic Rentals on the North Slope for
approximately six weeks, from September 11 until September 26, and from October 3 until October 26. On October 30

or 31 she was notified that she had been laid off.

Footnotes

nl VECO admits that Arctic Rentals is merely a division of VECO, and does not argue that it is a separate
corporate entity.

--------- . End Footnotes [**3]

Rosebrock claims that during her employment with VECO on the North Slope, Rick Rorick, the supervisor in
charge of Arctic Rentals, subjected her to hostile environment sexual harassment. In addition, she claims that she was
sexually assaulted by a VECO employee toward the end of her second tour of duty. She claims that VECO wrongfully
terminated her when she complained about the assault.

In December 1991 Rosebrock filed a complaint with the Alaska Human Rights Commission. She also filed suit in
superior court [*909] against VECO and Bill Dropps, the employee who allegedly sexually assaulted her. After
settlement negotiations in which Rosebrock agreed to dismiss Dropps as a party, Rosebrock's claims of hostile
environment sexual harassment and wrongful termination proceeded to ajury trial. n2

n2 While Rosebrock originally alleged both quid pro quo and hostile environment sexual harassment claims, the
jury only decided the hostile environment sexual harassment claim.

At trial, Rosebrock testified that Rorick had sexually [**4] propositioned her on several occasions. She also
testified that Rorick made several explicit comments about the size of her breasts. Furthermore, Rosebrock testified that
she, Bobby Clark, and Bill Dropps gathered in Dropps's room on October 23 to watch the World Scries game. n3 She
testified that when Clark left the room, Dropps grabbed her by her arms and legs and threw her onto the bed. They
struggled, and he hit her in the ribs. After more struggling, however, he released her and begged her to not tell anyone.

n3 Rosebrock testified that Clark was her supervisor when Rorick was nol on the slope. Dropps was also a
supervisor, but he was not Rosebrock's supervisor and did not have any authority over her.

............................... End Footnotes
Rosebrock also testified that early the next morning she reported the assault to Clark, who was her supervisor on
duty at that time. She also claimed that she showed her bruises to a co-worker, Peggy Gerhardson, who assured her that
she and Clark would take care of the problem.
Rosebrock went on leave two [**5] or three days later. She testified (hat before she left, the administrator, Norm

Denison, approved her work schedule for the next five months. On October 30 or 31, however, Denison called her at
home to tell her that she had been "laid off." Rosebrock testified that she then called Denison several limes to see what
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VECO was doing about her complaints of sexual assault. Rosebrock claimed that Denison told her VECO had taken
care of the problem. Rosebrock stated that when she asked him what had been done, he told her, "you're gone."

The jury found VECO liable for Rosebrock's hostile environment sexual harassment claim and her wrongful
termination claim. It awarded her $ 27,500 for emotional distress damages, $ 75,000 for lost wages, and $ 1,500,000 for
punitive damages. VECO then moved for a judgment notwithstanding the verdict, for a new trial, and for a remittitur.
The superior court granted a partial remittitur, reducing the award for lost wages to $ 4,000. It denied VECO's other

motions.
VECO appeals this judgment. n4 Rosebrock cross-appeals on discovery sanction issues, in the event this court
remands for a new trial.

I1l. DISCUSSION
We discuss the following issues in this case:

A. Sexual Harassment

1. Did the superior court properly instruct the jury as to whether VECO could be held liable for hostile environment
sexual harassment committed by a supervisor acting outside the scope of his employment?

2. Did the superior court err in denying VFCO’s motions for JNOV and for a new trial on Rosebrock's hostile
environment sexual harassment claim?

a. Was the evidence sufficient to support a finding that the harassment was severe or pervasive?
h. Was the harassment committed by a supervisor whose actions can be imputed to VECO?

3. Arc damages lor emotional distress caused by sexual harassment barred by the exclusive remedy provision of the
Alaska Workers' Compensation Act?

B. Wrongful Termination
1. Did the superior court err by permitting Rosebrock to amend her complaint after the trial had concluded?

2. Did the superior court properly instruct the jury as to whether VECO [*910] could be held liable for the alleged
wrongful termination of Rosebrock?

3. Did the superior court properly instruct the jury on mixed motives?

4. Did the superior [**7] court err in denying VECO's motions for JNOV and for a new trial on Rosebrock's wrongful
termination claim?

C. Punitive Damages
1. Are punitive damages authorized under AS 18.80.220 and AS 22.10.020(1)'}

2. Did the jury instructions err in permitting the jury to award punitive damages against VECO for acts of a supervisor
beyond the scope of the supervisor's employment?
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3. Did VECO properly object to the punitive damage instruction?

The parties have also briefed additional issues which do not require discussion for reasons set out in footnote 37, pages
44-45,

A. Sexual Harassment

[HN1] A section of Alaska's anti-discrimination statute makes it unlawful for an employer "to discriminate against
a person in compensation or in a term, condition, or privilege of employment because of the person's ... sex ... when
the reasonable demands of the position do not require distinction on the basis of...sex ... AS 18.80.220(a) (1). In
French & Jadon, Inc., 911 P.2d 20 (Alaska 1996), we held that this section prohibited sexual harassment. Further, we
accepted the customary division of sexual harassment claims into those involving a quid pro quo [**8] and those which

merely involve a hostile work environment.

Concerning the former, we noted that "[HN2] quid pro quo gender harassment occurs when an employer conditions
employment benefits on sexual favors. It arises when an employer relies upon his or her authority 'to extort sexual
consideration from an employee.™ Id. at 26 (citation omitted) (quoting Canada v. Boyd Group, Inc., 809 F. Supp. 771,

777 (D. Nev. 1992). With respect to the latter we noted that [HN3] in

hostile work environment cases, "employees work in offensive or abusive environments. Conduct which unreasonably
interferes with work performance can alter a condition of employment and create an abusive working environment.” ...

... Discriminatory behavior sufficiently severe or pervasive to alter the conditions of the victim's employment and
to create a discriminatory hostile v,ork environment violates AS 18.80.220.

911 P.2d at 28 (citations and footnote omitted) (quoting Ellison v. Brady, 924 F.2d 872, 875, 877 (9th Cir. 1991)).

[HN4] Quid pro quo harassment requires proof that "a tangible employment action resulted from a refusal to submit
to a supervisor's sexual demand." n5 [HN5] "Unfulfilled threats" or [**9] "offensive conduct in general® may fall

within the hostile work environment classification. n6

né Id.

[HN6] Often a hostile work environment is created by co-employees or supervisors acting beyond the scope of their
employment. They arc acting for personal reasons and nol, even in part, to serve their employer. n7 However, in the
case of supervisors, harassment, though beyond the scope of their employment, may be facilitated by their position with

the employer.

Footnotes " —
n7 [HN7] Restatement (Second) of Agency § 228 defines scope of employment as follows:

(1) Conduct of a servant is within the scope of employment if, but only if:
(a) it is of the kind he is employed to perform;
b) it occurs substantially within the authorized time and space limits;

(b)
(c) it is actuated, at least in part, by a purpose to serve the master, and
(d) if force is intentionally used by the servant against another, the use of force is not unexpectable by the master.
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(2) Conduct of a servant is not within the scope of employment if it is different in kind from that authorized, far beyond
the authorized time or space limits, or too little actuated by a purpose to serve the master.

....................................... End FOOINOLS.....ovivrrrrrnrrrrrrrvvverinnnisnnnnnns [F¥10] [HNB]

[*911] An employer is generally vicariously liable only for acts of employees acting within the scope of their
employment. However, vicarious liability may also be imposed based on apparent authority or where an employee is
aided in accomplishing a tort by the employee's position with the employer. n8 But an employer's vicarious liability for
punitive damages is limited by the Restatement (Second) of Agency to acts of (1) managerial employees (2) while
acting within the scope of their employment. n9 Alaska case law has eliminated the requirement that the employees be
managerial, nlO but not the requirement that their acts be within the scope of their employment.

------------------------ Footnotes
n8 [HN9] Section 219 of the Restatement (Second) of Agency provides in relevant part:

(1) A master is subject to liability for the torts of his servants committed while acting in the scope of their employment.

(2) A master is not subject to liability for the torts of his servants acting outside the scope of their employment, unless:

(d) the servant purported to act or to speak on behalf of the principal and there was reliance upon apparent
authority, or he was aided in accomplishing the tort by the existence of the ngencv relation.
[**11]

n9 [HN10] Section 217C of the Restatement (Second) of Agency provides:

ﬁcunitive damages can properly be awarded against a master or other principal because of an act by an agent if, but only
if;

(a) the principal authorized the doing and the manner of the act, or

(b) the agent was unfit and the principal was reckless in employing him, or

(c) the agent was employed in a managerial capacity and was acting in the scope of employment, or

(d) the principal or a managerial agent of the principal ratified or approved the act.

nlO See Alaskan Village, Inc. v. Smalley, 720 P.2d 945, 948-49 (Alaska 1986).

These principles are dispositive of the present case.

L Did the superior court properly instruct the jury as to whether VECO could be held liable for hostile environment
sexual harassment committed by a supervisor acting outside the scope of his employment? nl 1

Footnotes............ o ———

nil [HNI1] Jury instructions involve questions of law, which this court reviews using its independent judgment.
Sec Aviation Assocs., Ltd. v. Temsco Helicopters, Inc., 881 P.2d 1127, 1130 n.4 (Alaska 1994). An erroneous statement

of law injury instructions will not be reversed unless prejudice is shown, Id.

..................... End FOOINOLES......cvvevverrsrsnrnnererrereennnn [F¥12]

VECO claims that the superior court's instructions on liability were erroneous because they allowed the jury to
impose "strict liability” on it if a low-level supervisor subjected Rosebrock to hostile environment sexual harassment, or
if a low-level supervisor knew about the harassment, but failed to take remedial action. It argues that it should only be



Page 10
970 P.2d 906, *; 1999 Alas. LEXIS 24, **

liable for a supervisor's hostile environment sexual harassment if a management-level employee knew or should have
knov/n about the harassment and failed to take proper and effective remedial action. nl2 Rosebrock, however, argues
that an employer should always be liable for hostile environment sexual harassment if it is committed by its supervisors

or if its supervisors had knowledge and failed to take remedial action.

-------------------- FOOtNOES. .o

nl2 A management-level employee has been defined as one who has the "stature and authority of the agent to
exercise control, discretion and independent judgment over a certain area of a business with some power to set policy
for die company.” Fitzgerald v. Mountain States Tel. & Tel. Co., 68 F.3d 1257, 1263 (10th Cir. 1995); see also
Albuquerque Concrete Coring Co. v. Pan Am World Servs., Inc., 118 N.M. 140, 879 P.2d 772, 777 (N.M. 1994)
fdefming managerial employee "as one who 'formulates, determines and effectuates his employer's policies, one with
discretion or authority to make ultimate determinations independent of company consideration and approval of whether
a policy should be adopted.") (quoting Kemner v. Monsanto Co., 217 lll. App. 3d 188, 576 N.E.2d 1146, 1157, 160 III.

Dec. 192(111. App. 1991)).

............................................ End FOONOLES....oovvvvvveveiivsrsrnsennnne [¥¥13]
The superior court instructed the jury on liability as follows in Instruction No. 16:

If you find that VECO employees subjected Rosebrock to a sexually hostile working environment as previously
defined, you must decide whether VECO itself is liable for its employees' conduct.

You must first consider the role of VECO supervisory employees. You shall find VECO liable for the conduct of its
[*912] supervisory employees if you find that it is more likely than not that:

1. One or more of VECO's supervisory employees encouraged, caused, permitted, ratified, or participated in the
conduct; or

2. One or more of VECO's supervisory employees, knowing of the conduct, excused it or failed to take remedial
action reasonably calculated to end the harassment. Such remedial action must be immediate and must remedy the
conduct without adversely affecting the terms or conditions of the complaining party's employment.

You shall find VECO liable for the conduct of its non-supervisory employees if you find that it is more likely than
not that such employees were acting within the scope of their employment, and if VECO knew or should have known of

the harassment and failed to take remedial action as discussed [**14] above.

The first paragraph of the instruction directs the jury to proceed if "VECO employees,” supervisors or otherwise,
subjected R. sebrock to a hostile work environment. The second paragraph defines when VECO will be liable for the
acts or omissions of its "supervisory employees." The subparagraph numbered one allowed the jury to impose liability
on VECO if its supervisory employees "encouraged, caused, permitted, ratified, or participated” in the harassment, i
did not require the jury to find that those supervisors had acted within the scope of their employment or used their
delegated authority to carry out the harassment. In addition, it did not require the jury to find that a management-level
employee knew or should have known about the harassment. Thus this subparagraph allowed the jury to impose liability
on VECO for the sexual harassment by a low-level supervisor, acting outside the scope of his employment, even if
VECO management-level employees did nol know or have constructive knowledge of the harassment.

Subparagraph number two allowed the jury to impose liability on VECO if a supervisor knew about the harassment,
but did not take proper remedial action. It did not [**15] limit VECO's liability to an omission by a management-level
employee, but allowed the jury to impose liability on VECO for a low-level supervisor's failure to take proper remedial

action. nl3

nl3 Paragraph three imposes liability on VECO for hosfile environment sexual harassment by non-supervisors who
acted within the scope of their employment, as long as VECO knew or should have known about the harassment. VECO

does nol challenge this part of the instruction.
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Instruction 17 defined "supervisor" as follows:

A supervisor is one who serves in a supervisory position and has corporate authority to affect the terms and
conditions of the employees he supervises. In other words a person is a supervisor if he has the authority to hire, fire,
promote, discipline, or in any other manner affect the terms or conditions of an employee's employment.

Taken together these instructions allowed the jury to impose liability on VECO for the acts or omissions of Rosebrock's
immediate supervisors, regardless of whether [**16] they were acting within the scope of their employment, and
regardless of whether management-level employees knew or should have known about the harassment.

The scope of an employer's liability for its employees' hostile environment scxua! harassment is an issue of first
impression in Alaska. In interpreting Alaska's anti-discrimination laws, we have looked to federal Title VII cases for
guidance. nl4 See French, 911 P.2d at 28 n.8. We have observed, however, that AS 18.80.220 "is intended to be more
broadly interpreted than federal law to further the goal of eradication of discrimination.” [*913] Wondzcll v. Alaska
Wood Prods., Inc.. 601 P.2d 584, 585 (Alaska 1979).

nl4 [HN12] Title VII of the Civil Rights Act of 1964 makes it "an unlawful employment practice for an employer.
.. to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's race, color, religion, sex, or national origin." 42 U.S.C. § 2000e-2(a) (1). In
Meritor Savings Bank v. Vinson, 477 U.S. 57, 66-67, 91 L Ed. 2d 49, 106 S. Ct. 2399 (1986), the United States Supreme
Court held that Title VII prohibits hostile environment sexual harassment.

The United States Supreme Court addressed the issue of employer liability in Meritor Savings Bank v. Vinson, 477
US. 57, 91 L. Ed. 2d 49, 106 S. Ct. 2399 (1956). n15 Because the factual record had not been fully developed in the
trial court, the majority opinion refused to "issue a definitive rule on employer liability," but stated that

we do agree with the EEOC fi'at Congress wanted courts to look to agency principles for guidance in this area. While
such common-Inw principles may nol be transferable in all their particulars to Title VII, Congress' decision to define
"employer” to include any "agent" of an employer, 42 U.S.C. § 2000e(b), surely evinces an intent to place some limits
on the acts of employees for which employers under Title VII arc to be held responsible. For this reason, we hold that
the Court of Appeals erred in concluding that employers are always automatically liable for sexual harassment by their
supervisors. See generally Restatement (Second) of Agency § § 219-237 (1958). For the same reason, absence of notice
to an employer does not necessarily insulate that employer from liability.

ld. at 72. The Court staled that the court of appeals was "wrong to entirely disregard [**18] agency principles and
impose absolute liability on employers for the acts of their super isors, regardless of the circumstances of a particular

case." n161d. at 73.

n15 In Meritor, a female bank employee alleged that her supervisor, who was a bank vice-president and branch
manager, had sexually harassed her. 477 U.S. at 59-60. In dicta, the district court held that the bank could not be held
liable because it did not have any knowledge of the alleged harassment. Meritor, 477 U.S. at 61-62. The Court of
Appeals for the District of Columbia reversed, holding that the bank was liable for sexual harassment by its supervisory
personnel, regardless of whether or not it knew or should have known about the conduct. Vinson v. Taylor, 243 U.S.
App. D.C. 323, 753 F.2d 141, 150 (D.C. Cir. 1985). It held that a supervisor is an agent of his employer and, even if he
lacks authority to hire, fire, or promote, "the mere existence — or even the appearance — of a significant degree of
influence in vital job decisions gives any supervisor the opportunity to impose on employees.” Id. (footnote omitted).
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nl6 Meritor does not prohibit courts from imposing vicarious liability on employers for hostile environment sexual
harassment committed by their supervisors. Rather, it only prohibits federal courts from "concluding that employers are
always automatically liable for sexual harassment by their supervisors.” 477 U.S. at 72 (emphasis added). Thus, Meritor

allows federal courts to impose vicarious liability in some instances.

....................................... ENd FOOtNOLES...vvvvvvrvesnerrrveersssnnnresernennnns [F¥19]

Justice Marshall, concurring with three other justices in Meritor, reached the issue of employer liability, and stated
that employers should be held liable for a supervisor's hostile environment sexual harassment of an employee under his
supervision, regardless of notice. See 477 U.S. at 74, 76-77 (Marshall, J., concurring). He stated:

It is the authority vested in the supervisor by the employer that enables him to commit the wrong: it is precisely because
the supervisor is understood to be clothed with the employer's authority that he is able to impose unwelcome sexual
conduct on subordinates. There is therefore no justification for a special rule, to be applied only in "hostile
environment” cases, that sexual harassment docs not create employer liability until the employee suffering the
discrimination notifies other supervisors. No such requirement appears in the statute, and no such requirement can

coherently be drawn from the law of agency.

Meritor, 477 U.S. at 76-77 (first and third emphasis added). He emphasized that a supervisor's authority is not limited
to changing employees' status by hiring, firing, or disciplining them; instead, a supervisor also [**20] has the
responsibility to supervise the daily work environment and to ensure a safe, productive work environment. Sec Meritor,

477 US. at 76. nl7

n17 In response to Meritor, lower federal courts fashioned confusing and even contradictory rules for when
employers can be held vicariously liable for sexual harassment committed by their supervisors. See Frederick J. Lewis
& Thomas L. Henderson, Employer Liability for "Hostile Work Environment" Sexual Harassment Created by
Supervisors: The Search for an Appropriate Standard, 25 U. Mem. L. Rev. 667 (1995) (providing a survey of the

standards which the various federal circuits have employed).

.................................. — End Footnotes

[*914] We agree with Justice Marshall's view. [HN13] Harassment by supervisors is facilitated, made more
serious, and is less apt to be reported because supervisors arc "understood to be clothed with the employer's authority."
477 US. at 77. The Restatement (Second) of Agency S 219(2) (d) supports imposing vicarious liability in such

circumstances. It provides:

(2) A master is not [**21] subject to liability for the torts of his servants acting outside the scope of their employment,
unless:

(d) the servant purported to act or to speak on behalf of the principal and there was reliance upon apparent
authority, or lie was aided in accomplishing the tort by the existence of the agency relation.

(Emphasis added.)

The Massachusetts Supreme Court has employed this theory to hold employers vicariously liable for hostile
environment sexual harassment by their supervisors:

Harassment by a supervisor carries an implied threat that the supervisor will punish resistance through exercising
supervisory powers, which may range from discharge to assignment of work, particularly exacting scrutiny, or refusal to
protect the employee from coworker harassment. Quid pro quo harassment may be easier to identify as an abuse of the
authority vested in a supervisor because of the effect on tangible job conditions, but it does not define the limit of a
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supervisor's authority. Although coworkers or even outsiders may also be capable of creating a sexually harassing work
environment, it is the authority conferred upon a supervisor by the employer that makes the [**22] supervisor
particularly able to force subordinates to submit to sexual harassment.

College-Town r Massachusetts Comm'n Against Discrimination, 400 Mass. 156, 508 N.E.2d 587, 593 (Mass. 1987)
(emphasis added) (citation omitted).

[HN14] Even where the employer has issued a policy prohibiting sexual harassment, and where the employer has
established procedures for the receipt of employee complaints, the employer will still have aided the supervisor in
committing the harassment. See Meritor, 477 US. at 76-77 (Marshall, J., concurring). Therefore, we hold that an
employer is vicariously liable for the hostile work environment created by its supervisors regardless of whether
management-level employees knew or should have known about the harassment, and regardless of whether the

supervisors were acting within the scope of their employment. nl8

Footnotes

n18 In Burlington Industries v. Ellerth, 524 U.S. 742, 118 S. Ct. 2257, 141 L. Ed. 2d 633 (1998), and Faragher v.
City of Boca Raton, 524 U.S. 775, 118 S. Ct. 2275, 141 L. Ed. 2d 662 (1998), both decided after this case was briefed
and argued, the United Slates Supreme Court revisited the subject of hostile work environment sexual harassment cases
and made a number of observations relevant to this case. The Court noted that for sexual harassment to be actionable it
must be "severe or pervasive," that the non-stalutory terms "quid pro quo” and "hostile work environment” illustrate the
distinction between cases which involve a threat which is carried out and generally offensive conduct, but arc not in
themselves controlling as to the imposition of vicarious liability, and that generally “"sexual harassment by a supervisor
is not conduct within the scope of employment.” Burlington at 2265, 2267. The Court endorsed the application of the
"aided in agency" theory expressed in the Restatement (Second) of Agency § 219(2)(d). However, where no tangible
employment action has been taken, the Court devised an affirmative defense for the employer. The defense consists of

two elements:

(a) that the employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior, and (b)
that the plaintiff employee unreasonably failed to lake advantage of any preventive or corrective opportunities provided
by the employer or to avoid harm otherwise. While proof that an employer had promulgated an anti-harassment policy
with complaint procedure is not necessary in every instance as a matter of law, the need for a stated policy suitable to
the employment circumstances may appropriately be addressed in any case when litigating the first clement of the
defense. And while proof that an employee failed to fulfill the corresponding obligation of reasonable care to avoid
harm is nol limited to showing an unreasonable failure to use any complaint procedure provided by the employer, a
demonstration of such failure will normally suffice to satisfy the employer's burden under the second element of the

defense.

Burlington at 2270, Faragher at 2293. While these recent cases are thus in several respects supportive of the views we
express herein as to the liability of an employer for the harassive acts ot a supervisor, we have no occasion to consider
whether the affirmative defense which they announce should be adopted as a feature of Alaska anti-discrimination law.
Understandably, the issue of the adoption of such a defense was not raised below or on appeal.

............................ End FOOENOLES.....vevrvvverriissrnrrrverrsssnennnnnn [ ¥ 23]

[*915] Agency principles also provide an important limitation on employer liability, however. [HN15] An
employer will only be vicariously liable for the acts of the complainant's supervisor, because only then will trie
supervisor be using his position with the employer to alter the conditions of the complainant's employment. See French,
911 P.2d at 28 (defining hostile work environment as "discriminatory behavior sufficiently severe or pervasive to alter
the conditions of the victim's employment”). As Justice Marshall stated, a supervisor who does not oversee the
complainant should be treated as a co-worker. See Meritor, 477 U.S. at 77 (Marshall, J., concurring). In that situation,
the supervisor does nol have authority over the complainant and may not be aided his position in the workplace.
Furthermore, when a co-worker or supervisor with no control over (he complainant creates a hostile environment, the
complainant should be less hesitant to report the situation, since the barasser could nol retaliate by changing the
conditions of the complainant's employment. Thus, employers are only vicariously liable for hostile environment sexual

harassment committed by the complainant's supervisor. [**24] nl9
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--------- FOONOLES. ..o ™

n19 The parties have used the term "strict liability" to describe holding the employer liable for the acts of its
supervisors. Since our analysis is based on agency principles, the liability is more accurately defined as "vicarious

liability."

ENnd FOOINOLES. ..o eeseiseiens

These same principles apply to determine the scope of an employer's liability when its supervisors know about
sexual harassment by a co-worker or by a super sor who does not have authority over the complainant, but fail to take
appropriate remedial action. [HN16] There is no basis for distinguishing between supervisors' acts of harassment and
their failure to remedy known harassment. Supervisors who allow other employees to sexually harass employees they
supervise have used their delegated authority to allow the harassment to continue.

For the above reasons we conclude that the trial court correctly instructed the jury on VECO's liability for hostile
environment sexual harassment by a supervisor acting outside the scope of his employment.

2. Did the superior court err [**25] in denying VECO's motions for JNOV and for a new trial on Rosebrock's
hostile environment sexual harassment claim? n20

................................. FOOtNOTES— oo
n20 As slated in Diamond v. Wagstqff, 873 P.2d 1286, 1290 (Alaska 1994):

[HNI7] When reviewing a motion for ajudgment n.o.v., we determine whether evidence, when viewed in the light
most favorable to the non-movant, is such that reasonable persons could not differ in their judgment. We neither weigh
the evidence norjudge the credibility of witnesses. Rather, we employ an objective lest: If there is room for diversity of
opinion among reasonable people, then ajury question exists.

[HN1S] We review the superior court’s denial of a motion for a new trial for an abuse of discretion. An abuse of
discretion occurs only if the evidence supporting the jury's verdict was either completely lacking or slight and
unconvincing, so that the verdict was manifestly unreasonable and unjust. Again, we draw all inferences from the facts

in the light most favorable to the non-movant.

When reviewing a jury verdict under these standards, this court necessarily considers hypothetical explanations for
the jury's determination. Otherwise, we would not be able to review verdicts at all.

(Citations omitted.)

............................................ End Footnotes-----------------e---- [**26]

VECO filed motions for judgment notwithstanding the verdict (JNOV and for a new trial, alleging that the
evidence was insufficient to support a finding of liability for hostile environrr snt sexual harassment. VECO claims that
the evidence did nol support the jury's implied findings that the alleged haras ment was severe or pervasive or that the

alleged harassers were supervisors whose actions could be imputed to VECO.
a. Was the evidence sufficient to support a finding that the harassment was severe or pervasive? n2l

n2l The trial in this case was held before we decided French. However, the superior court used the same standard
called for in French, and VECO does not challenge the superior court’s employment of the severe or pervasive standard.
The superior court also instructed the jury that, in evaluating whether the behavior complained of was severe or
pervasive, "You should consider this question from the perspective of a reasonable woman: would a reasonable woman
consider the conduct sufficiently severe or pervasive to alter the conditions of employment and create an abusive
working environment?" In French, we specifically declined to decide whether to adopt the "reasonable woman"
standard. French, 911 P.2d at 28 n.10. VECO does not appeal this instruction, so we have no occasion to review it.
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- ENd FOOINOLES....oovurrrrerercicennnsis [**27]

In French, we held that "discriminatory behavior suf' iently severe or pervasive [*916] to alter the conditions of
the victim's employment and to create a discriminatory hostile work environment violates AS 15.80.220." 911 P.2d at
28. VECO argues that the evidence at trial does not support the jury's verdict, because the evidence consisted of narnc-
calling and insults, which was not severe or pervasive harassment. Viewing all the evidence in the light most favorable
to Rosebrock, we disagree.

The evidence of sexual harassment, in part, is as follows. Rosebrock testified that on her first tour of duly, when she
was introduced to her supervisor, Rick Rorick, he stated, "Let's get down to business. Are you married, and do you fool
around?" Rosebrock also testified that Rorick told her that strange things happened to women in the middle of the night.
In addition, Rorick would say to her, on occasion, "You're in a good mood. Who arc you doing?" He would ask her if
her back ached, or why she did not fall over, apparently referring to the size of her breasts.

Rosebrock also testified that when she approached Rorick to complain about not receiving a room assignment, he
asked her to come to [**28] his room later that night. She stated that when she did go to talk with him, for the purpose
of receiving a room assignment, he said, "I knew you from [another job on] rig 9. You were the redhead with the big
tits." He also said that she could stay with him in his room, so long as no one saw her leave in the morning.

Also, Rosebrock testified that soon after she started her second tour of duty, Rorick pointed to her in public and
shouted, "Boone and Crocket." Rosebrock discovered that the comment referred to her breasts. She claimed that it
became common for people at VECO to call her by that name, and that to avoid hearing it, she would refrain from
entering the dining hall for two meals every day and would go there late for dinner.

Viewing all of the evidence in the light most favorable to Rosebrock, reasonable jurors could have concluded that
Rorick's behavior was severe or pervasive enough to alter the conditions of Rosebrock's employment and create a
hostile work environment. The sexualizcd name-calling, in particular, was recurrent. While any single incident of name-
calling might nol have been severe, taken together, these incidents constitute a pattern of harassment which [**29]
might reasonably be regarded as severe or pervasive. See, e.g., Ellison v. Brady, 924 F.2d 872, 876-81 (9th Cir. 1991)
(indicating that the required showing of severity varies inversely with the pervasiveness of the conduct).

h. Was the harassment committed by a supervisor whose actions can be imputed to VECO?

VECO claims that the alleged harassment was not committed by a supervisor whose actions can be imputed to
VECO. Wc have held that VECO may be vicariously liable if Rosebrock's supervisors subjected her to hostile
environment sexual harassment. VECO offered the jury instruction which defined supervisor as follows:

A supervisor is one who serves in a supervisory position and has corporate authority to affect the terms and
conditions of the employees he supervises. In other words a person is a supervisor if he has the authority to hire, fire,
promote, discipline, or .n any other manner affect the terms or conditions of an employee's employment.

Therefore, the only question is whether the evidence, taken in the light most favorable to Rosebrock, could lead
reasonable jurors to infer that the harasser, Rorick, was Rosebrock's supervisor. The evidence supports [**39] such a

conclusion.

First, and most persuasive, Rorick admitted that he had the authority to fire Rosebrock, and that he had the power to
discipline [*917] and sanction employees. Rorick also testified that he would expect Rosebrock to complain to him

about room assignments.

Wec thus hold that the evidence was sufficient to support the jury's verdict that VECO was liable for hostile
environment sexual harassment, because Rosebrock's supervisor subjected her to severe or pervasive sexual harassment.
The superior court did nol err in denying VECO's motions for a new trial or JINOV on Rosebrock's hostile environment

sexual harassment claim.
3. Are damages for emotional distress caused by sexual harassment barred by the exclusive remedy provision of the
Alaska Workers’ Compensation Act? n22

Footnotes
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n22 [HN19J Statutory interpretation is a question of law which this court reviews using its independent judgment.
Sec Hufv. Arctic Alaska Drilling Co,, 890 P.2d 579, 580 n.2 (Alaska 1995).

......................................... End Footnotes et

VECO argues that Rosebrock should not have [**31] been able to obtain emotional distress damages. It contends
that these were barred by the exclusive remedy provision of the Workers' Compensation Act. n23

................................. Footnotes

[HN20] Alaska Statute 22.J0.020(i) authorizes a court finding a violation of any of the provisions of AS 18.80 to
award "any other relief including the payment of money, that is appropriate.” We have held that this includes an award
of compensatory damages. See Loomis Elcc. Protection, Inc. v. Schaefer, 549 P.2d 1341, 1343 (Alaska 1976).

In Loomis we observed that the objective of the antidiscrimination law was to afford complete relief to parties
injured by discrimination.

The language of the statute is clearly intended to provide a litigant complete relief in an appropriate case. In view of the
strong statement of purpose in enacting AS 18.80, and its avowed determination to protect the civil rights of all Alaska
citizens, we believe that the legislature intended to put as many "teeth” into this law as possible. We fail to see [**32]
how, consistent with that purpose and intent, the legislature could have contemplated a statutory scheme that would not
have included the right to recover damages. Otherwise, there would be many cases in which no meaningful relief would
be available to the injured party, the one whose civil rights have been violated and whom the law seeks to protect.

Id. at 1343 (footnotes omitted).

The Alaska Workers” Compensation Act does not provide compensation for emotional distress which docs not
result in permanent or partial disability. It would be inconsistent with the legislative purpose of affording complete
relief to those injured by discrimination to hold that nonduplicative damages are barred by the exclusive remedy
provision of the Workers’Compensation Act.

In declining to so hold wcjoin the courts of many other stales which have held that the exclusive remedy provisions
of their workers' compensation laws do not bar intangible injury claims resulting from sexual harassment. See Hart v.
National Mortgage & Land Co., 189 Cal. App. 3d 1420, 235 Cal. Rptr. 68. 75 (Cal. App. 1987); Cox v. Brazo, 165 Ga.
App. 888, 303 S.E.2d 71, 73 (Ga. App. 1983); O'Connell W Chasdi, 400 Mass. 686, 511 N.E.2d 349, 351-52 (Mass.
1987); [**33] Hogan v. Forsyth Country Club Co., 79 N.C. App. 483, 340 S.E.2d 116, 120-21 (N.C. App. 1986);
Palmer v. Bi-Mart Co., 92 Ore. App. 470, 758 P.2d 888, 891 (Or. App. 1988).

B. Wrongful Termination
1. Did the superior court err by permitting Rosebrock to amend her complaint after the trial had concluded? n24

------------------------ FOONOLES....vvver e

n24 [HN21] The superior court is accorded wide discretion in ruling on motions to amend pleadings. Sec Rodriguez
v. Rodriguez, 908 P.2d 1007, 1011 (Alaska 1995).

Rosebrock's pleadings did not explicitly allege that her wrongful termination claim was brought pursuant to AS
18.80.220(a)(4). n25 Rather, the complaint stated:
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[*918] 20. Plaintiffs termination was wrongful in that site was discharged for asserting her right as an employee to
be free from sexual assault and harassment, a right that is of important public interest as reflected in both federal and

stale statutes and case law.

22. Defendant VECO's action in discharging plaintiff for this reason was willful, wanton and malicious and beyond
the bounds of socially tolerable [**34] conduct, warranting the assessment of punitive damages auainst defendant

VECO.

n25 [HN22] AS 18.80.220(a)(4) provides that it is an unlawful employment practice for "an employer, labor
organization, or employment agency to discharge, expel, or otherwise discriminate against a person because the person
has opposed any practices forbidden under AS 18.80.200-]8.80.280 or because the person has filed a complaint,
testified, or assisted in a proceeding under this chapter...

.................................. End Footnotes----------m-mmmmmmmmmmev

In response to VECO's summary judgment motion, the superior court ruled that Rosebrock's wrongful termination
claim could proceed to trial. It stated that if she prevailed, Rosebrock would be entitled to "damages for emotional
distress and punitive damages, since wrongful termination in violation of public policy constitutes a tort." Thus, the
superior court permitted the wrongful termination claim to proceed as a public policy tort. At trial, however, the claim
was presented to the jury as a retaliation claim in conformance with the elements [**35] that would be necessary for a
wrongful termination claim under AS 18.80.220. Then, after the trial concluded, the superior court permitted a
retroactive amendment of Rosebrock's complaint to include a wrongful termination claim under AS 18.80.220. VECO
argues that it was unfairly prejudiced by the retroactive amendment of Rosebrock's complaint.

Wc believe that Rosebrock's pleadings sufficiently placed VECO on notice that it was heing sued for wrongful
termination, and that punitive damages would be sought. n26 While the superior court did slate, in ruling on a summary
judgment motion, that the wrongful termination claim would proceed as a public policy tort, the trial, in fact, conformed
to a retaliation claim under AS 18.80.220. Additionally, VECO has not established that it was prejudiced by the
retroactive amended pleading - that is, it did not suggest how it might have tried the case differently if it had known
throughout the lawsuit that Rosebrock would prosecute her wrongful termination claim under AS 18.80.220. nil
Therefore, we hold that the superior court did not abuse its discretion by allowing the post-trial amendment of

Rosebrock’s complaint. n28

n26 See Kniglit v. American Guard & Alert, Inc., 714 P.2d 788, 791 (Alaska 1986) (slating that pleadings should be
construed liberally). [**36]

n27 VECO docs claim that it would have pursued a different tactic. However, we are unable to distinguish between
the trial tactic that VECO actually used and the tactic that it claims it would have used.

n28 VECO also argues that it was prejudiced if this court rules that AS 18.80.220 does not support punitive
damages, since Alaska does not recognize a public policy tort that would serve as an alternative grounds for imposing
punitive damages. Since we hold that this statute docs authorize awards of punitive damages, see infra [11.CL, VECO
was nol prejudiced. We do not reach the issue of whether a public policy tort should be recognized in the circumstances
of this case or whether such a claim would support an award of punitive damages.

----------------------- End FOOtNOteS.......vvvvvn. .
2. Did the superior court properly instruct the jury as to whether VECO could be held liable for the alleged
wrongful termination of Rosebrock?

Quoting only a portion of Jury Instruction Number 21, VECO claims that it is erroneous because it allowed the jury
to rule in favor of Rosebrock on her wrongful termination claim by finding only that Rosebrock [**37] demonstrated
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that VECO's stated reason for her termination was pretextual. VECO argues that the jury was not required to find that
its reason for terminating Rosebrock was retaliatory.

[HN23] In determining whether an employer has violated AS JS.S0.220 when there is no direct evidence of
discriminatory intent, we have adopted the three-part framework used in Title VII cases. See Haroldsen v. Omni

Enterprises, Inc., 90J P.2d 426, 430 (Alaska 1995) (citing McDonnell Douglas Corp. v. Green, 41J U.S. 792, S02, 36 L.
Ed. 2d 668, 93 S. Ct. JSJ7 (1973)). This test also governs actions for retaliatory discharge. See Miller [*919] .

Fairchild Industries, Inc., 797 F.2d 727, 730-31 (9th Cir. 19S6).

The Miller court stated:

[HN24]
To establish a prima facie case of discriminatory retaliation, a plaintiff must show that: (1) she engaged in an activity

protected under Title VII; (2) her employer subjected her to adverse employment action; (3) there was a Causal link
between the protected activity and the employer's action. Causation sufficient to establish a prima facie case of unlawful
retaliation may be inferred from the proximity in time between the protected action and the allegedly retaliatory
discharge. ...

Once [**38] a plaintiff establishes a prima facie case, the burden of production shifts to the employer to articulate
a legitimate, non-retaliatory explanation for the action. ... To satisfy this burden, the employer "need only produce
admissible evidence which would allow the trier of fact rationally to conclude that the employment decision had not

been motivated by discriminatory animus.”

If the employer successfully rebuts the inference of retaliation that arises from establishment of a prima facie case,
then the burden shifts once again to the plaintiff to show that the defendant's proffered explanation is merely a pretext

for discrimination.

ld. at 731 (citations and footnote omitted) (quoting Texas, Dcp't of Community Affairs v. Bu fine, 450 U.S. 24S, 257,
67 L. Ed. 2d 207, 101 S. Ct. 1089(1981)).

Instruction Number 21, read in its entirely, properly instructed the jury on Rosebrock's wrongful termination ciaim.
n29 The [*920] jury was instructed that Rosebrock first had to prove facts that gave rise to an inference of wrongful
termination - that "she complained to VECO supervisory or management employees about sexual harassment and/or
sexual assault,” and that "after she complained of sexual harassment and/or [**39] assault, she was terminated.” Next,
the instruction informed the jury that VECO had alleged a legitimate, non-discriminatory reason for terminating
Rosebrock. Finally, the instruction placed the burden of persuasion on Rosebrock to prove that "it is more likely than
not that VECO's real reason for terminating her was the fact that she complained of sexual harassment and/or sexual

assault."

............................................... FOOtNOtES— oo
n29 The superior court's instructions in their entirety as they pertain to Rosebrock's wrongful termination claim
provide:

Rosebrock's second claim is for wrongful termination. Rosebrock claims that she was terminated in retaliation for
complaining of sexual harassment and/or sexual assault. In order to find that Rosebrock was wrongfully terminated, you

must find that it is more likely than not that:
1) Rosebrock complained about sexual harassment and/or sexual assault;

2) VECO terminated Rosebrock; and
3) There was a causal connection between Rosebrock's complaints and the termination.

There are two ways that Rosebrock can show that there was a causal connection between her complaints and her
lay-off. She may show, first, that VECO's only reason for terminating her was retaliatory. In such case, she must
demonstrate that any reason stated by VECO for its actions was merely pretextual, and not true. This is called a
"pretext” claim. Second, she may show that even if VECO had a legitimate motive for terminating her, retaliation was
also a causal factor in the lay-off. This is called a "mixed motive" claim.
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To prevail on either of these claims, Rosebrock must first prove two things. First, she must prove that she
complained to VECO supervisory or management employees about sexual harassment and/or sexual assault.

Second, Rosebrock must prove that after she complained of sexual harassment and/or assault, she was terminated.

To prevail on her pretext claim, Rosebrock must next establish that it is more likely than not that VECQ's real
reason for terminating her was the fact that she complained of sexual harassment and/or sexual assault. VECO claims
that it laid Rosebrock off as part of company-wide cost-cutting reductions in force. In managing its affairs, a business is
entitled to exercise managerial discretion. This means that even though you think a particular decision is wrong and you
would have acted differently had it been up to you, as long as complaints of sexual harassment or sexual assault were
not a causal factor in the decision, it is lawful.

You must decide whether VECO's stated reason for Rosebrock's lay-off was "pretextual,” or not the true reason for
Rosebrock's termination. If you decide that it is more likely than not that VECO's stated reason was pretextual, you

must find that Rosebrock has established her claim for wrongful termination.

To prevail on her mixed motive claim, Rosebrock need not establish that her complaints constituted the sole
motivation or even the primary motivation for VECO's action. Plaintiff must prove that it is more likely than not that
her complaints were a causal factor in her termination, even though VECO may also have been motivated by other

factors.

If you find that Rosebrock has proved that her sexual harassment and/or sexual assault complaint was/were
motivating factor(s) in her termination, then you must find for Rosebrock on her mixed motive wrongful termination
claim, unless you also find that VECO has proved that it is more likely than not that it would have made the same
decision, if Rosebrock had not complained of sexual harassment and/or sexual assault. If you find that VECO would
have made the same employment decision if Rosebrock had not made her complaint, then you must find for VECO on
the mixed motive wrongful termination claim.

The fact that Rosebrock was an "at will" employee who could be terminated without cause does not mean that
VECO could terminate Rosebrock because she complained of sexual harassment or sexual assault.

Contrary to VECO's claim, the instruction did not allow the jury to impose liability based solely on its dishelief of
VECO's staled reason for terminating Rosebrock. We therefore hold that when the text of Instruction Number 21 is
considered in its entirety, the instruction is not erroneous.

3. Did the superior court properly instruct the jury on mixed motives?

VECO claims that Jury Instruction Number 21, as it relates to mixed-motive sexual harassment, is incorrect.
Specifically, VECO claims that mixed-motive causation does not apply to cases of retaliation, and also claims that
Rosebrock had to choose either a pretext claim or a mixed-motive claim, but could nol pursue both simultaneously.

VECO cites no authority for the proposition that consideration of mixed motives is impermissible in wrongful
termination retaliation cases. Authority does support the opposite proposition, however. See, e.g., Ostrovski v. Atlantic
Mut. Ins. Cos., 968 F.2d 171, 185 (2d Cir. 1992) ("We reject the district court's view that a claim of retaliation
necessarily presents only a pretext case and cannot be a mixed-motives case."); see also Haroldsen, 901 P.2d at 432
n.12 (noting that [**41] our anti-discrimination laws condemn employment decisions hased on a mixture of legitimate

and illegitimate considerations).

[HN25] The question of whether a mixed-motive theory applies to wrongful termination depends on the
interpretation of the term "because” in AS 18.20.220. n30 In interpreting Title VII, the United States Supreme Court, in
Price Waterhouse v. Hopkins, 490 U.S. 228, 240, 104 L. Ed. 2d 268, 109 S. Ct. 1775 (1989), held that‘the words
"because of .. .sex" mean that "gender must be irrelevant to employment decisions.”" It emphasized that the words
"because of do not mean "solely because of," and held that Title VII prohibited decisions "based on a mixture of
legitimate and illegitimate considerations.” 1d. at 241. The Court then held that if the plaintiff shows that gender was a
"motivating part in an employment decision, the defendant may avoid a finding of liability only by proving that it would
have made the same decision even if it had not allowed gender to play such a role." Hopkins, 490 U.S. at 244-45

(footnote omitted).
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Footnotes............ e ——

n30 AS 18.80.220(a)(4) provides that it is unlawful for an employer to "discharge, expel, or otherwise discriminate
against a person because the person has oppcsed any practices forbidden under AS J8.80.20G-] 8.80.280 or because the
person has filed a complaint, testified, or assisted in a proceeding under this chapter...." (Emphasis added.)

............................................ End FOOtNOLES- - ..oovvveererrvevcvnrnnnisnnnnn [F¥42]

The analysis that the Supreme Court applied to Title VII sexual discrimination is equally applicable to a wrongful
termination claim pursuant to AS 18.20.220(a)(4). In both situations, the employer is prohibited from making an
employment decision where an illegitimate consideration is a motivating factor in the decision. Requiring plaintiffs in
wrongful termination cases to prove that their termination was caused solely by their protected actions would
unnecessarily restrict the term "beeruse,” and would hinder achieving the purpose of AS 18.80.220, eradicating
discrimination. We therefore hold that a wrongful termination claim pursuant to AS 18.20.220(a)(4) can be based on

mixed-motive causation.

W also reject VECO's argument that the plaintiff must choose between pursuing a mixed-motive theory and a
pretext theory. The Supreme Court in Price Waterhouse held that a plaintiff can assert a mixed-motive [*921] claim
when the employer considered both legitimate and illegitimate reasons in making its employment decision. See 490 U.S.
at 241. However, "if the plaintiff fails to satisfy the factfinder that it is more likely than not that a forbidden
characteristic played a part in the [**43] employment decision, then she may prevail only if she proves . . . that the
employer's stated reason for its decision is pretextual.” 1d. at 247 n.12.

Thus, Price Waterhouse does explicitly contemplate that a plaintiff can pursue a mixed-motive claim and a pretext
claim simultaneously. There is no reason to make the plaintiff elect which theory to present to the jury. If the jury finds
that there is direct evidence that the employer considered a forbidden characteristic in terminating the plaintiff, it will
apply the mixed-motive framework. However, if the jury does not find direct evidence, the plaintiff can still prevail by
using the pretextual framework. Wc thus hold that a plaintiff can present both mixed-motive and pretext claims to the
jury, and reject VECO's argument that Rosebrock had a forbidden "second bite at the apple.”

4. Did the superior court err in denying VECO's motions for JNOV and for a new trial on Rosebrock's wrongful
termination claim?

VECO claims that Rosebrock failed to offer evidence which would prove the elements of her wrongful termination
claim. Specifically, VECO argues that Rosebrock failed to establish a prima facie case of retaliation [**44] because she
failed to show: (1) that she engaged in a protected activity; (2) that an adverse employment decision was made; and (3)

that there was a causal connection between the two.
First, Rosebrock testified that she complained to a supervisor, Bobby Clark, that she was sexually assaulted by
another VECO employee. n31 VECO offers no support for the proposition that VECO would have been justified for

terminating her for complaining about such an assault, Nor does VECO claim or offer any support for the proposition
that such a report was not a protected activity. Therefore, Rosebrock offered sufficient evidence to demonstrate that she

engaged in a protected activity.

n31 Bobby Clark served as the alternate equipment manager when Rick Rorick was away from the North Slope.

.................................... End Footnotes

Second, VECO claims that it did not take adverse employment action against Rosebrock. However, Rosebrock was
laid off. Therefore, there is no real dispute that VECO made an adverse employment decision against Rosebrock.

Finally, VECO claims [**45] that there was no causal connection between Rosebrock's complaint and her
termination, and that Rosebrock was laid off as part of a general reduction in force because she was a junior office
worker. However, Rosebrock testified that, following her termination, she spoke to a VECO employee who told her that
VECO had "taken care of the problem™ because "you're gone." Also, Rosebrock was laid off about six days after she
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complained, which in context of Rosebrock's "you're gone" testimony, is inferential evidence of a causal connection.
See Miller, 797 F.2d at 731 (slating that causation can be proved by inference from a close proximity in time between
the protected activity and the allegedly retaliatory discharge); see also Mack A. Player, Employment Discrimination
Law § 5.48, at 404 n.284 (1988).

Reviewing this evidence in the light most favorable to Rosebrock, we find that the jury could reasonably have
found that Rosebrock's complaint about the sexual assault was a cause of her termination. We thus affirm the superior
court's denial of VECO's motions for INOV and a new trial as to Rosebrock's wrongful termination claim.

C. Punitive Damages
1. Arc punitive damages [**46] authorized under AS 18.80.220 and AS 22.10.020(1)1 n32

................ Footnotes

n32 Statutory interpretation is a question of law which this court reviews using its independent judgment. See Huf
v. Arctic Alaska Drilling Co., 890 P.2d 579, 580 n.2 (Alaska 1995).

................................... - -End Footnotes

VECO claims that Rosebrock cannot recover punitive damages under Alaska's [*922] anti-discrimination statute,
AS 18.80.220. However, in Loomis Electronic Protection, Inc. v. Schaefer, 549 P.2d 1341, 1343  (Alaskal976),this
court staled that plaintiffs may recover punitive damages under AS 18.80. We stutca that

[HN26]
the broad language of AS 22.10.020(c) indicates a legislative intent to authorize an award of compensatory and punitive

damages for violations of AS 18.80, in addition to the equitable remedies such as enjoining illegalemployment
activities and ordering back pay as a form of restitution. n33

Id.; see also Johnson v. Alaska State Dept, of Fish & Game, 836 P.2d 896, 906 (Alaska 1991) (citing Loomis for the
proposition that AS 22.10.020(c) [**47] authorizes punitive damages for violations of AS 18.80, but holding that the
statute did nol specifically allow punitive damages against the state).

............................................. fOOtNOtES— e
n33 AS 22.10.020(c) was subsequently codified as AS 22.10.020(i). It provides in relevant part:

The [superior] court may enjoin any act, practice, or policy which is illegal under AS 18.80. and may order any other
relief, including the payment of money, that is appropriate.

............................. End Footnotes—

Nevertheless, VECO claims that this court's statements in Loomis and Johnson were merely dicta, and that we
should reconsider the question of punitive damages. Specifically, VECO claims that the issue in Loomis concerned
whether a prospective employee was entitled to a jury trial, and that the language regarding punitive damages is
therefore superfluous. It also argues that in Johnson, we simply assumed that punitive damages were recoverable, but

never decided the propriety of such damages.

While VECO accurately summarizes the question presented in Loomis, we [**48] think that VECO is incorrect in
claiming that the punitive damage reference is mere dicta. Dicta is defined as "opinions of ajudge which do not embody
the resolution or determination of the specific case hefore the court. Expressions in court's opinion which go beyond the
facts before court and therefore are individual views of author of opinion and not binding in subsequent cases as legal
precedent.” Black's Law Dictionary 454 (6th cd. 1990). In Loomis, this court's discussion of the relief afforded by
Alaska's civil rights statute was necessary for our holding that the prospective employee was entitled to a jury trial. See
549 P.2d at 1343. The language was not superfluous to the "specific case before the court,” and did not "go beyond the
facts,” Similarly, in Johnson, we necessarily accepted the holding in Loomis that punitive damages were recoverable
pursuant to AS 18.80 hefore reaching the issue of whether punitive damages could be assessed against the stale. Sec 836

P.2d at 906.
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[HN27] The plain language of AS 22.10.020(1) authorizes the superior court to award "any other relief, including
the payment of money.” Further, in a consistent line of decisions, |.~*49] this court has held that punitive damages are
recoverable in discrimination cases. See Loomis, 549 P.2d at 1343; Johnson, 836 P.2d at 906; cf. McDaniel v. Cory,
631 P.2d 82, 87 (Alaska 1981) (affirming holding in Loomis that punitive damages are available in civil action, but
distinguishing administrative action where punitive damages are not available). Moreover, under the common law,
Alaska's superior courts possess the authority to award punitive damages for outrageous conduct. Sec Bridges v. Alaska
Hons. Auth., 375 P.2d 696, 702 (Alaska 1962). Allowing punitive damages under AS 18.80.220 does not reach beyond
settled expectations. We therefore follow our prior holdings that punitive damages arc authorized under AS 18.80.220
andAS 22.10.020(i).

2. Did the jury instructions err in permitting the jury to award punitive damages against VECO for acts
supervisor beyond the scope of the supervisor's employment?

VECO claims that the superior court's instruction on punitive damages was erroneous because it allowed the jury to
award punitive damages based on vicarious liability. Citing Restatement (Second) of Agency § 217C (1958), it argues
that this court [**50] should apply agency principles to limit the award of punitive damages to instances where the
employer has committed a wrong.

[*923] The jury instructions allowed the jury to award punitive damages against VECO based on four different
theories of employer liability: (1) wrongfully terminating Rosebrock; (2) sexual harassment by an employee acting
within the scope of his employment if VECO knew about the harassment and failed to take corrective action; (3) sexual
harassment by a co-worker or supervisor who did not have authority over Rosebrock, if Rosebrock's supervisor knew
about the harassment and failed to take corrective action; and (4) vicarious liability for sexual harassment by
Rosebrock's supervisor, unlimited by the scope of the supervisor's employment.

The jury found that VECO was liable for both wrongful termination and sexual harassment and awarded punitive
damages. No special verdict answer specified whether punitive damages were awarded for the wrongful termination or
the sexual harassment claims, or for both. Thus, it is possible that the jury's award of punitive damages could have been
based solely on VECO's vicarious liability for actions of Rorick outside the scope of his [**51] employment.

We must now determine whether an employer can be liable for punitive damages based solely on vicarious liability
for its employees' actions outside the scope of their employment. n34

n34 We have indicated that an employer is vicariously liable for punitive damages for acts of employees within the
scope of their employment. Sec Alaskan Village, Inc. v. Smalley, 720 P.2d 945, 948-49 (Alaska 1986) (holding owner of
mobile home park liable for punitive damages for acts of managers within the scope of their employment) (citing Stroud
v. Denny's Restaurant, 271 Ore. 430, 532 P.2d 790, 793 (Or. 1975)); cf. Murray v. Feight,74] P.2d 1148, 1158-59
(Alaska 1987) (holding defendant liable for punitive damages for act of partner intheordinarycourse of partnership
business). Our holding today concerns vicarious liability for acts of employees outside of the scope of their

employment.

Restatement (Second) of Agency § 217C provides:

Punitive damages can properly be awarded against a master or other principal [**52] because of an act by an agent if,
but only if:

(a) the principal authorized the doing and the manner of the act, or

(b) the agent was unfit and the principal was reckless in employing him, or

(c) the agent was employed in a managerial capacity and was acting in the scope of employment, or
(d) the principal or a managerial agent of the principal ratified or approved the act.

of a
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The comments to section 909 of the Restatement (Second) of Torts, which is identical to section 217C of the
Restatement (Second) of Agency, provide:

The rule slated in this Section results from the reasons for awarding punitive damages, which make it improper
ordinarily to award punitive damages against one who himself is personally innocent and therefore liable only
vicariously. It is, however, within the general spirit of the rule to make liable an employer who has recklessly, employed
or retained a servant or employee .... Nor is it unjust that a person on whose account another has acted should be
responsible for an outrageous act for which he otherwise would not be if, with full knowledge of the act and the way in
which it was done, he ratifies it, or, in cases in which he would be liable for the [**53] act but not subject to punitive
damages, he expresses approval of it. In these cases, punitive damages arc granted primarily because of the principal's

own wrongful conduct.

Although there has been no fault on the part of a corporation or other employer, if a person acting in a managerial
capacity either does an outrageous act or approves of the act by a subordinate, the imposition of punitive damages upon
the employer serves as a deterrent to the employment of unfit persons for important positions.

Restatement (Second) of Torts § 909 cmt. b (1979) (emphasis added) (illustrations omitted).

We generally agree with VECO that the Restatement properly balances the interests in imposing vicarious liability
while precluding punitive damages when the employer has not acted wrongfully. Other courts which have used agency
principles to impose vicarious [*924] liability on an employer for its supervisor's hostile environment sexual
harassment have also limited the employer's punitive damage liability based on the agency principles enunciated in §
217C of the Restatement (Second) of Agency. See, e.g., Kelly-Zurian v. Wolil Shoe Co., 22 Cal. App. 4tli 397, 27 Cal.
Rptr. 2d 457, 468-69 (Cal. App. 1994) [**54] (holding that employer is not liable for punitive damages based on
supervisor's sexual harassment unless the employer acted wrongfully, as defined by Restatement (Second) of Torts §
909); Lehmann v. Toys 'R“Us, Inc., 132 N.J. 587, 626 A.2d 445, 464 (N.J. 1993) (applying agency principles to hold
employer vicariously liable for supervisor’s hostile environment sexual harassment, but limiting liability for punitive

damages to situations of actual participation by upper management or willful indifference).

We have indicated that liability for punitive damages might be imposed in one situation where the Restatement
would nol impose them —where an employee who is not necessarily employed in a managerial capacity acts'within the
scope of his employment. See Alaskan Village, Inc. v. Smalley, 720 P.2d 945, 948-49 (Alaska 1986); cf. Murray v.
Fciglit, 741 P.2d 1148, 1158-59 (Alaska 1987). We decline, however, to extend this exception and allow vicarious
liability for punitive damages when the employee is acting outside the scope of his employment. n35

.......................................... Footnotes

n35 In Smalley we adopted the majority rule for an employer's vicarious liability for punitive damages, relying on
Stroud v. Denny's Restaurant, Inc., 271 Ore. 430, 532 P.2d 790, 793 (Oregon 1975). The rule as expressed in Stroud
requires that the employee be acting within the scope of his employment:

[HN28]
When an employee commits a wrongful act which would subject him personally to punitive damages, the essential

inquiry must be whether the act was committed while the employee was acting within the scope of his employment....
If the employee was acting within the scope of his employment, the corporation will be liable for punitive damages

regardless of whether that employee may be classified as “menial."

............................................ End FOOLNOLES...ovvrrrrrvvveererrrrsssssssssenenennnn [F¥55] [HN29]

If an employee is acting outside the scope of his employment, he is not acting inany way to further the goals of the
employer. See Restatement (Second) of Agency § 228(1)(c) (providing that employee is not acting within the scope of
his employment unless his actions are "actuated, at least in part, by a purpose to serve the master"). n36 The interest of
preventing sexual harassment is served by holding an employer vicariously liable for its supervisors’sexual harassment,
regardless of whether they are acting within the scope of their employment, because the employer may be deterred from
delegating authority to untrained or incompetent supervisors. However, this docs not mean that an innocent employer
should he punished by an award of punitive damages when its supervisors are acting outside the scope of their
employment. Punitive damages arc disfavored and are allowed only within narrow limits. See Chizmar v. Mackic, 896



Page 24
970 P.2d 906, *; 1999 Alas. LEXIS 24, **

P.2d 196, 210 (Alaska 1995). The instructions given in this case went beyond those limits in permitting punitive
damages to be awarded based on vicarious liability for acts of employees outside the scope of their employment.

n36 In Doc r. Samaritan Counseling Center, 791 P.2d 344, 348 (Alaska 1990), we stated the "motivation to serve"
test would be satisfied "where tortious conduct arises out of and is reasonably incidental to the employee’s legitimate
work activities”, To the extent that this language suggests that the employee's act need not be motivated in fact at least
to some degree to serve the master's business we disapprove of it. Doe was a patient whose counselor had consensual
sex with her. The question was whether ihc employer of the counselor could be vicariously liable for the abuse of the
patient-counselor relationship. We held that there was a question of fact as to whether the counselor had acted within
the scope of his employment. We did not mention the possibility of vicarious liability under an aided in agency theory
like that contained in section 219(2)(d) of the Restatement (Second) of Agency which would be applicable regardless of
scope of employment considerations. On reflection, vicarious liability under such a theory would seem to be justified.
And imposing vicarious liability under a scope of employment theory absent at least a partial purpose on the part of the

employee to serve the employer seems unjustified.

............................................ End FOOtnOteS......coovveeerrrrviissssnrrrnen [¥¥56] [HN30]

When ajury award may be based on any one of several theories, one of which has been erroneously submitted to
the jury, a new trial is required. See Matomco Oil Co. v. Arctic Mechanical, Inc., 796 P.2d 1336, 1343-44 (Alaska
1990). This rule applies here, for there is no means for determining [*925] whether the punitive damage award was
based on the direct liability theories which would support the award or on the vicarious liability theory which would not

support the award.
3. Did VECO properly object to the punitive damage instruction?

[HN31] Civil Rule 51(a) provides that "no party may assign as error the giving or the failure to give an instruction
unless the party objects thereto . . . stating distinctly the matter to which the party objects and the grounds of the
objection.” We now address whether VECO satisfied this rule with respect to punitive damages for vicarious liability.

The superior court gave a substantially similar instruction on punitive damages as that submitted by VECO. n37
This instruction did not inform the jury that it could not impose punitive damages based on vicarious liability for acts of
supervisors beyond the scope of their employment. However, VECO objected [**57] to the instruction which stated
that it could be held vicariously liable for the acts of its supervisors. VECO's counsel referred to its "running objection”,

referring to its prior arguments on this point.

n37 Instruction No. 31 slates:

Rosebrock has requested that you award a separate amount of money in order to punish VECO and to deter VECO and
others from repeating similar acts. You may award such an amount of money only if you have decided that VECO is
liable on one or more of Rosebrock's claims, and if you decide that VECO's conduct which forms the basis of your
verdict was outrageous. VECO's conduct was outrageous if it was the result of maliciousness, bad motive, or was
undertaken with a reckless indifference to Rosebrock's interests and rights.

Rosebrock must prove the outrageousness of VECQO's conduct by clear and convincing evidence. An alleged fact is
established by clear and convincing evidence if the evidence induces belief in your minds that the alleged fact is highly
probable. It is not necessary that the alleged fact be certainly true or true beyond a reasonable doubt or conclusively
true. However, it is not enough to show that the alleged fact is more likely than not true.

............................................ ENd.FOOtNOLES......vevrrrrrvcrivssnerrrrirrsssnnnnnnn [ ¥58]

VECO clearly asserted its position that it could not be vicariously liable for sexual harassment. But it did nol state
that this objection applied to punitive damages. In our view, such a statement was not necessary in order to preserve its
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appellate rights. VECO's objection to vicarious liability was inclusive of all forms of damages. Liability for punitive
damages was subsumed within its objection.

V. CONCLUSION

The judgment of the superior court is AFFIRMED as to compensatory damages, REVERSED as to punitive
damages, and REMANDED for a new trial where the issues will be whether punitive damages should be assessed

against VECO and, if so, the amount of such damages. n38

n38 VECO has raised numerous evidentiary objections. We have reviewed each of them and find that the rulings
complained of were either correct or, if erroneous, harmless in that they did nol affect VECO's substantial rights. VECO
also claims that Rose-brock's attorney violated professional standards in his closing argument. However, as no objection
was made to this conduct, wc regard it as waived. We have reviewed die conduct under a plain error standard and find
that plain error does not exist. Finally, VECO claims that it was entitled to exercise a peremptory challenge to the trial
judge under Civil Rule 42(c) after a co-defendant had already made a Rule 42(c) challenge. VECO argues that its
interests were hostile to those of the co-defendant, but it did not make this argument below. Wc therefore consider the

point to be waived.

Rosebrock's cross-appeal was based on a discovery sanction issue which was relevant only to proving liability for
wrongful termination. Since wc affirm the judgment of liability, we do not reach the cross-appeal.

End Footnotes [**59]
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An unemancipated minor child brought suit against
a mobile home park owner seeking to recover
damages for injuries sustained when she was
attacked by a tenant's dogs. The Superior Court,
Third Judicial District, Anchorage, Milton M.
Souter, J., entered judgment in favor of the child,
and the owner appealed. The Supreme Court,
Burke, J., held that: (1) owner of mobile home
park, which undertook to control pets on the trailer
park premises by the lease provision prohibiting
tenants from keeping vicious dogs and requiring
tenant to immediately remove annoying pets, bad a
duty to protect others from injury from tenant's
dogs, and (2) acts of mobile home park's managers
were attributable to the park owner and therefore the
park owner was liable for punitive damages where
the  managers, who disregarded numerous
complaints by other tenants, acted with reckless
indifference to safety of a child.

Affirmed.

West Headnotes

[1] Animals <€=>72
28k72

Owner of mobile home park, which undertook to
control pets on the trailer park premises by the lease
provision prohibiting tenants from keeping vicious
dogs and requiring tenant to immediately remove
annoying pets, had a duty to protect others from
injury from tenant's dogs.

[2] Damages <@=>91(1)
115k91(1)

Jury may award punitive damages if a defendant acts
with reckless indifference to a plaintiffs safety.

Page 1

PJ Appeal and Error <©="1004(11)
30k1004(1l)
(Formerly 30k1004.1(10))

Award of punitive damages will be reversed only if
reviewing court has a firm conviction based on the
record as a whole that trial court erred and that it
must intervene to prevent a miscarriage ofjustice.

[4] Principal and Agent <@="159(1)
308k159(1)

Acts of mobile home park's managers were
attributable.to the park owner and therefore the park
owner was liable for punitive damages where the
managers, who disregarded numerous complaints by
other tenants, acted with reckless indifference to
safety of a child tenant who sustained injuries when
she was attacked by a tenant's dogs.

[5] Courts <©=100(1)
106k100(1)

Absent special circumstances, a new rule of law will
apply in the case before the court and in all
subsequent cases; however, rule may apply purely
prospectively if the rule is one of first impression,
or overrules prior law and was not foreshadowed by
prior decisions, defendant justifiably relied on prior
interpretations, undue hardship would result, and the
purpose and effect of the holding is best served by a
purely prospective application.

[6] Courts <©=100(1)
106k100(1)

Rule of prospectivity did not invalidate punitive
damages award assessed against mobile home park's
owner for failure to protect child from injury from a
tenant's dogs where the imposition of a duty on the
owner was foreshadowed by a prior decision, the
decision imposing the duty did not overrule
established precedent or prior interpretations upon
which the owner justifiably relied and where the
owner failed to demonstrate undue hardship.

[7] Damages <C=94
115k94

Punitive damage award is excessive if it is

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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manifestly unreasonable, resulting from passion or
prejudice or disregard of the rules of law; relevant
factors include compensatoiy damage amount,
magnitude of defense, importance of the policy
violated, and defendant’s wealth.

[8] Animals <©=74(6)
28k74(6)

Punitive damage award of $550,000 was not
excessive in suit in which child recovered $235,000
in compensatoiy damages for injuries sustained as a
result of violation of mobile home park owner's duty
to protect her from injury from a tenant's dogs.

[9] Infants <@=72(2)
211k72(2)

[9) Parent end Child <©=7(1)
285k7(l)

As a rule, a parent has primaiy right of action for
past medical expenses incurred on behalf of an
unemancipated minor child; however, parent may
impliedly waive her right to recover in favor of the
child by failing to object when child sues for those
expenses or by testifying on child’s behalf.

[10] Parent and Child <@=7(1)
285k7(1)

Mother impliedly waived her right to recover past
medical  expenses incurred on behalf of
unemancipated minor child by allowing the child to
assert the claim and by testifying on her behalf.

[11] Judgment <©=306
228k306

Errors in prejudgment interest and cost award were
clerical and therefore trial court did not abuse its
discretion in changing those amounts.  Rules
Civ.Proc., Rule 60(a).

[12] Judgment <®=386(1)
228k386(1)

Motion to relieve a party from judgment for an error
of law must be brought within 30 days after entry of
judgment; however, court may relax that time limit
in interest of justice. Rules Civ.Proc., Rules 60(b),

94.

Page 2

[13] Judgment <5=304
228k304

[13] Judgment <©=321
228k321

Trial court's failure to include exemplary award in
its computation of attorney fees was a legal error
and trial court did not abuse its discretion in relaxing
the time limit in the interests of justice to amend the
judgment to grant attorney fees on the award. Rules
Civ.Proc., Rules 60(b), 82(a), 94.

*946 Paul W. Waggoner, Paul W. Waggoner, Inc.,
Anchorage, for appellant.

L. Ames Luce, Jeri D. Byers, Law Offices of L.
Ames Luce, Anchorage, for appellee.

Before RABINOWITZ, C.J., and BURKE,
MATTHEWS, COMPTON and MOORE, JJ.

OPINION

BURKE, Justice.

The primaiy issue in this appeal is the extent of a
mobile home park owner's duty to protect others
from injury from a tenant's dogs. The jury
returned a verdict for Monica Smalley, who was
injured by a tenant's dogs, holding the park owner
liable for compensatory and punitive damages. The
park owner appeals, claiming that it owed no duty of
care to Smalley and challenging the damage award
and several evidentiary rulings. We affirm.

|. FACTUAL AND PROCEDURAL
BACKGROUND

Monica Smalley, a six-year-old child, and Henry
Scepurek were neighboring tenants of The Alaskan
Village, Inc. (Village), an Anchorage trailer park.
Scepurek’s rental agreement with Village includes a
comprehensive set of rules and regulations.
Paragraph 1 of these rules states that die tenancy is
terminable on thirty-days notice. Paragraph 4
prohibits the tenant from keeping vicious dogs or
more than one dog.  Paragraph 23 states that a
renter's failure to obey the rules is grounds to cancel
the rental agreement.

When Scepurek moved in, he obtained a pet permit

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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from Village allowing him to keep two chihuahuas.
In the permit, Scepurek promised to remove the pets
from the premises immediately upon notice that they
annoyed other tenants.

*947 At some point, subsequent to obtaining the
permit, Scepurek acquired two Staffordshire
terriers, commonly called pit bulls. ~ On June 12,
1983, these dogs climbed out of their pen in
Scepurek's yard, pulled Smalley from a swing set,
and mauled her.  She was severely bitten on her
face, neck and am.

Smalley sued Village for compensatory and punitive

damages for their negligence. [FN1] Following
trial, the jury returned a special verdict finding that
Village's negligence was a proximate cause of
Smalley's injury and that Smalley suffered $235,000
in compensatory damages. The jury also found that
Village was guilty of reckless indifference to the
safety of others and assessed $550,000 punitive
damages.  Judge Milton M. Souter entered final
judgment against Village according to the special
verdict. The court later amended its judgment due
to errors in the original judgment. [FN2]

FN1. Smalley also sued Scepurek, Sandra
Zartmann (who owned the dogs), the Municipality
of Anchorage, and Stanley Smith Security, Inc.

FN2. The errors involved mistakes in computing
statutory prejudgment interest and attorney's fees.

Village appeals, arguing (1) it had no duty to
protect Smalley, (2) punitive damages and past
medical expenses should not have been awarded,
and (3) the court erred in amending its original
judgment. [FN3]

FN3. Village also challenged the admission and
exclusion of certain evidence.  Its evidentiary
arguments are merit]ess.

n. VILLAGE'S DUTY TO PROTECT
SMALLEY

Village argues that it had no duty to Smalley
because the attack occurred in Scepurek's yard, an
area over which Village had no control, and because
Scepurek acquired the dogs after he moved in.
Smalley contends that Village had a duty to use
reasonable care to enforce its rules, and a duty to

Page 3

exercise reasonable care under these circumstances.

The Restatement (Second) of Torts § 323 (1965)
imposes liability on a defendant that negligently
performs an undertaking to render services:

One who undertakes, gratuitously or for
consideration, to render services to another which
he should recognize as necessary for the protection
of the other's person or things, is subject to
liability to the other for physical harm resulting
from his failure to exercise reasonable care to
perform his undertaking, if

(a) his failure to exercise such care increases the

risk of such harm, or

(b) the harm is suffered because of die other's

reliance upon the undertaking.

We have relied on this principle to establish a duty
of care in a variety of factual situations.  For
example, a city which undertakes to provide police
protection to its residents has a duty to exercise
reasonable care in providing those services. City of
Kotzebue v. McLean, 702 P.2d 1309, 1312-13
(Alaska 1985). Similarly, a defendant that
voluntarily supplies a ladder for access between a
tughoat and a dock is under a duty to exercise some
degree of care toward those using the ladder.
Williams v. Municipality of Anchorage, 633 P.2d
248, 251 (Alaska 1981).  Finally, if the state
voluntarily conducts building fire safety inspections,
it must exercise reasonable care in conducting the
inspection and abating known fire hazards. Adams
v. State, 555 P.2d 235, 240-41 (Alaska 1976).
However, evidence that the undertaking is for the
plaintiff's benefit is a prerequisite to liability; a
plaintiff who does not produce such evidence is not
entitled to a jury instruction on this theory. McLinn
v. Kodiak Electric Ass'n, 546 P.2d 1305, 1309 n.8
(Alaska 1976).

In City cf Kotzebue v. McLean, 702 P.2d at
1313-15, we relied on the analytical factors adopted
in D.S.W. v. Fairbanks North Star Borough School
District, 628 P.2d 554 (Alaska 1981): (1) the
foreseeability of harm to plaintiff, (2) the degree of
certainty that plaintiff suffered injury, (3) the
connection between defendant's conduct *948 and
plaintiffs injury, (4) the moral blame attached to
defendant's conduct, (5) the policy of preventing
future harm, (6) the burden on the defendant and
consequences to the community of imposing the
duty, and (7) the availability, cost and prevalence of
insurance for the risk. 1d. at 555.  We consider
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these factors to determine whether an actionable
duty of care exists under the particular
circumstances.

[1] Applying these principles to the instant case, we
conclude that Village had a duty to exercise
reasonable care to enforce its rules and regulations.
(1) There was ample evidence that Village had
actual knowledge of prior incidents involving
Scepurek's dogs, and therefore it was clearly
foreseeable that a person such as Smalley might be
banned;  (2) Smalley suffered injury; (3) her
injuries are closely related to Village's failure to
take any action to enforce its rules; (4) Village's
blatant disregard of its tenants' safety is morally
blameworthy; (5) our policy is to encourage owners
to enforce their rules to prevent harm to othere
lawfully on the premises; (6) the burden on owners
of enforcing their own rules is not onerous; and (7)
owners may obtain insurance or require tenants who
own vicious animals to do so.

Village undertook to control pets on the trailer park
premises by the lease provision prohibiting tenants
from keeping vicious dogs and requiring Scepurek to
immediately remove annoying pets.  One of the
trailer park managers agreed that he had "an
obligation to enforce the rules ... concerning pets
for the safety and well-being of the tenants in that
park." [Tr. 465] Smalley was entitled to rely on
Village to perform its duty.

The court instructed the jury that Village
is under a duty to exercise ordinary care in the
enforcement of its rules and regulations providing
for effective animal control in order to avoid
exposing persons in the park to an unreasonable
risk of harm. A failure to fulfull this duty,
. resulting in exposing persons to an unreasonable
risk of harm, would be negligence.
This instruction is a correct statement of the law.

Given our conclusion that Village undertook the
obligation to control vicious dogs in its trailer park,
we do not reach Smalley's argument that a landlord
has a more general duty of reasonable care under the
circumstances presented here. See Uccello v.
Laudenslayer, 118 Cal.Rptr. 741, 746-47, 44
Cal.App.3d 628, 118 Cal.Rptr. 741 (1975); Strunk
v. Zoltanski, 62 N.Y.2d 572, 479 N.Y.S.2d 175,
176-178, 468 N.E.2d 13. 14-15 (1984); Palermo v.
Nails, 334 Pa.Super. 544, 483 A.2d 871 (1984).
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in. EXEMPLARY DAMAGES

Village argues that, even if compensatory damages
were justified, it is not liable for punitive damages
resulting from the conduct of others, it did not
violate a clear duty, and the award was excessive.
Smalley contends that the $550,000 award was
justified. The court instructed the jury that it could
assess punitive damages if it found Village guilty of
reckless indifference.

[2] [3] A jury may award punitive damages if a
defendant acts with reckless indifference to a
plaintiffs safety; the purpose of punitive damages
is to punish the wrongdoer and prevent similar
conduct in the future. Sturm, Ruger & Co. v. Day,
594 P.2d 38, 46-48 (Alaska 1979), modified, 615
P.2d 621 (Alaska 1980), modified, 627 P.2d 204
(Alaska 1981), cert, denied, 454 U.S. 894, 102
S.Ct. 391, 70 L.Ed.2d 209 (1981), overruled on
other grounds, Dura Corp. v. Homed, 703 P.2d
396, 405 n.5 (Alaska 1985). We will reverse the
award only if we have a firm conviction based on
the record as a whole that the trial court erred and
we must intervene to prevent a miscarriage of
justice. 1d.

[4] Village can be held liable for punitive damages
based on the actions of its employees. The Oregon
Supreme Court recently adopted the majority rule
that if a tort by an employee renders the employer
liable for compensatory damages and the employee's
actions justify a punitive damage *949 award, then
the employer is liable for punitive damages, whether
or not the employer authorized or ratified the
tortious conduct. Stroud v. Denny's Restaurant, 271
Or. 430, 532 P.2d 790, 793 (1975).  Under the
reasoning of this rule. Village is liable for punitive
damages if (1) the actions of its managers subject
Village to liability for compensatory damages and
(2) the managers acted with reckless indifference to
Smalley's safety.

We conclude that the trial court correctly instructed
the jury that the acts of Elaine Seegers, Curtis
Johnson and Jean Bailey, the park managers, are
attributable to Village as a matter of law, therefore
their actions may subject Village to liability for
compensatory damages. [FN4] The jury specifically
found that Village acted with reckless indifference to
the safety of others. Therefore, Village is liable for
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punitive damages under the majority rule as stated
by the Oregon Supreme Court.

FN4. Village argues that it is liable for the acts of
its managers only if an agency relationship exists,
and that this presents a question of fact. The trial
court ruled, as a matter of law, that the acts of
Seegers, Johnson and Bailey are the acts of
Village.

«Seegers, Johnson and Bailey were emﬁloyees of
OIymFic, Inc. ~ Olympic is the major shareholder
of Village.  There is testimony in the record that
Bailey, Johnson and Seegers were hired to manage
Village at different times. ~ The question whether
they acted outside the scope of tlieir employment
was not raised at trial.

Village also argues that it should not be liable for
punitive damages because it did not violate an
unambiguous duty to Smalley. Therefore, it
contends, punitive damages would only be
appropriate in later cases.

[5] Absent special circumstances, a new rule of law

will apply in the case before the court and in all
subsequent ¢ -ses. Plwnley t1 Hale, 594 P.2d 497,
502-03 (Alaska 1979).  However, the rule may
apply purely prospectively if (1) the rule is one of
first impression, or overrules prior law and was not
foreshadowed by prior decisions, (2) defendant
justifiably relied on prior interpretations, (3) undue
hardship would result, and (4) the purpose and effect
of the holding is best served by a purely prospective
application. 1d. In Stale v. Haley, 687 P.2d 305,
320 (Alaska 1984), we held that the trial court did
not err in refusing to submit the question of punitive
damages to the jury where plaintiffs constitutional
right to free expression was not so clearly defined
that her employer was recklessly indifferent to her
constitutional  rights when he terminated her
employment.

[6] We conclude that the rule of prospectivity does
not invalidate the exemplary award in this case.
The imposition of a duty on Village was
foreshadowed by our decisions applying Section 323
of the Restatement (Second) of Torts and (he D.S.W.
factors, 628 P.2d at 555.  Today's decision does
not overrule established precedent or prior
interpretations upon which Village justifiably relied.
Village has demonstrated no undue hardship and the
purpose of our holding is best served by application
in the instant case. ~ Smalley's right to personal
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safety is very clearly defined; Village's disregard of
numerous complaints by other tenants supports the
jury's finding of reckless indifference.

[7] In addition, Village argues that the amount of
punitive damages was excessive. A punitive
damage award is excessive if it is manifestly
unreasonable, resulting from passion or prejudice or
disregard of the rules of law. American National
Watermattress v. Manville, 642 P.2d 1330, 1340
(Alaska 1982). Relevant factors include the
compensatory damage amount, magnitude of the
offense, importance of the policy violated, and the
defendant's wealth. Sturm, Ruger & Co., 594 P.2d
at 47-48.

[8] We do not believe that the $550,000 exemplary
award is excessive. Compensatory damages were
$235,000, so there is a reasonable relation between
compensatory and punitive damages.

IV. PAST MEDICAL EXPENSES

Village argues that an unemancipated minor has no
right to recover compensatory *950 damages for
past medical expenses, and therefore Smalley's
compensatory award should be reduced.

[9] As a rule, a parent has the primary right of
action for past medical expenses incurred on behalf
of an unemancipated minor child.  Lasselle v.
Special Products Co., 677 P.2d 483, 486-87 (Iduho
1983); Palmare v. Kirkman Laboratories, 527 P.2d
391, 396-97 (Or.1974). However, the parent may
impliedly waive her right to recover in favor of the
child by failing to object when the child sues for
those expenses or by testifying on the child's behalf.
Lasselle, 677 P.2d at 486-87. See also Armot. 32
A.L.R.2d 1060 (1953).

[10] Mary Smalley (Monica's mother) initially
asserted a claim on her own behalf for negligent
infliction of emotional distress which did not
mention past medical expenses. However, Monica
claimed she incurred past medical expenses.  The
parties later stipulated tl _ Mary’s claim for
emotional distress would be dismissed with

prejudice.

We conclude that Monica is entitled to recover past
medical expenses. Although Mary had the primary
right to recover those expenses, she impliedly
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waived her right in favor of Monica by allowing
Monica to assert the claim and by testifying on her
behalf. The only damages barred by the stipulated
dismissal are those for Mary's emotional distress,
the only claim asserted by Mary.

V. AMENDING THE ORIGINAL JUDGMENT

Judge Souter signed the final judgment on January
25; it was mailed to Smalley's counsel on February
26 and received on March 1.  Village appealed on
March 20.  Smalley's counsel discovered several
errors around March 25 and moved to modify the
judgment on April 8.  Judge Souter signed an
amended judgment on June 27.

The amended judgment (1) decreased the
prejudgment interest awarded from December 1984
to January 1985 from $4,200 to $2,071.08, (2)
decreased the cost award by one cent, and (3)
increased the attorney's fee award from $24,994.76
to $79,781.88.  The original judgment contains an
arithmetical error and the total is erroneously stated
as $586,581.22; the original awards actually total
$828,028.83. The amended judgment totals
$880,687.01.

Village contends that Judge Souter erred by
amending the judgment to correct an error of law
more than thirty days after it was distributed.
Smalley argues that relaxation of the rules was
proper to avoid injustice.

[11] Clerical mistakes in judgments may be
corrected by the court at any time.  Civil Rule 60(a)
. [FN5]  We believe that the errors in the
prejudgment interest and cost award were clerical,
therefore the trial court did not aVuse its discretion
in changing those amounts.

FN5. Alaska R.Civ.P. 60(a) provides in part-
Clerical mistakes in judgments ... and errors
therein arising from oversight or omission may be
corrected by the court at any time of its own
initiadve or on the motion ofany party....
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[12] Civil Rule 60(b) permits the court to relieve a
party from judgment for an error of law. [FN6J See
Cleary Diving Service v. lhomas, Head and
Creisen, 688 P.2d 940, 942 (Alaska 1984); Alaska
Truck Transport v. Berman Packing. 469 P.2d 697,
699 (Alaska 1970). Such a motion must be brought
within thirty days after entry of judgment, so that
Civil Rule 60(b) is not used to circumvent the thirty
day *951 time limit for filing an appeal. Alaska
Truck Transport, 469 P.2d at 699-700. However,
the court may relax this time limit in the interests of
justice. 1d.; Alaska R.Civ.P. 94. The standard of
review is abuse of discretion.  Cleary Diving
Service, 688 P.2d at 942.

FNG. Alaska R.Civ.P. 60(b) provides in part:

On modon and upon such terms as axe just, the
court may relieve a party or his legal representative
from a final judgment... for the following reasons:
(1) mistake, inadvertence, surprise or excusable
neglect;

(6) any other reason justifying relief from the
operation of the judgment.

The motion shall be made within a reasonable
time, and for reasons (1), (2) and (3) not more than
one year after the date of notice of the judgment....

[13] The trial court's failure to include the
exemplary award in its computation of attorney's
fees under the Civil Rule 82(a) schedule was a legal
error.  Sturm, Ruger & Co. v. Day, 627 P.2d 204,
205 (Alaska 1981), cert, denied, 454 U.S. 894, 102
S.Ct. 391, 70 L.Ed.2d 209 (1981). Smalley's
request to modify the judgment occurred more than
thirty days after entry of judgment, so the trial judge
had discretion to relax the time limit in the interests
of justice. We conclude that the trial court did not
abuse its discretion by amending the judgment to
grant attorney's fees on the punitive damage award.

AFFIRMED.
720 P.2d 945
END OF DOCUMENT
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_ Alaska 2001. Punitive damage claims re-
quire the trial court to make a threshold deter-
mination whether there is evidence that gives
rise to an inference of actual malice or conduct
sufficiently outrageous to be deemed equivalent
to actual malice.

Mitchell v. Heinrichs, 27 P.3d 309.

Landowner's conduct in fatally shooting
dog who was on her property and alleged|
threatening her livestock and_her own persona
safety did not support a prima facie case of
either intentional infliction of emotional distress
or punitive damages.

Mitchell v. Heinrichs, 27 P.3d 309.

Alaska 1999. To support a claim for puni-

tive damages, the plaintiff must prove by clear
and convincing evidence that the defendant's
conduct was outrageous, such as acts done with
malice, bad motive, or reckless indifference to
the interests of another.

Wal-Mart, Inc. v. Stewart, 990 P.2d 626.

Alaska 1999. To recover punitive dam-
ages, plaintiff must prove that wrongdoer’s con-

duct was outrageous, such as acts done with
malice or bad motives or a reckless indifference
to the interests of another; actual malice need
nol be proved, but rather, reckless indifference
to the rights of others, and conscious action in
deliberate disregard of them, may provide the

necessary state of mind to justify ounitive dam-

ages.
Nelson v. Progressive Corp., 976 P.2d 859.

Not all conduct which amounts to an inten-

tional tort is sufficiently outrageous to warrant
an award of punitive damages.

Nelson v. Progressive Corp., 976 P.2d 859.

Alaska 1999. Punitive damages may be
awarded only when a defendant’s conduct is
outrageous.

International Broth, of Elec. Workers, Lo-

%aédlfég v, Alaska Utility Const,, Inc., 976

Alaska 1997. Punitive damages are not
awarded because of wronged victim's needs, but
are imposed to punish malicious wrongdoers
and to deter future malicious wrongs.

Alaska HousinP Finance Corp. v. Salvucci,
950 P.2d 1116.

Alaska 1996. To recover punitive dam-
ages, plainiff musL prove that wrongdoer's con-
duct was outrageous, such as acts done with
malice or bad motives or reckless indifference
to interests of another; actual malice need not
be proved, but rather, reckless indifference to
rights of others, and conscious action in deliber-
ate disregard of them, may provide necessary
state of mind to justify punitive damages.

Cummings v. Sea Lion Corp., 924 P2d
1011, rehearing denied.

Alaska 1995, Although showing_ of actual
malice is nol required to recover punitive dam-
ages, plaintiff must establish, at minimum,_ that
defendant’s conduct amounted to reckless indif-
ference to rights of others, and conscious action
in deliberate disregard of such rights.

Chizmar v. Mackie. 896 P.2d 196, appeal
gfte_r dremand 965 P.2d 1202, rehearing
enied.

Conduct of physician in informing patient
and her husband that patient had tested positive
for human immunodeficiency virus (I11V) and
in thereafter taking steps consistent with” such
result could not support claim for punitive dam-
ages even thou%h subsequent test revealed that
initial test resulf was false positive.

Chizmar v. Mackie, 896 P.2d 196, appeal
after remand 965 P.2d 1202, rehearing

denied.

Alaska 1991. To recover punitive dam-
ages, plaintiff must prove that wrongdoer's con-
duct was outrageous, such as acts done with
malice or bad motives or reckless. indifference
to interests of another; actual malice need not
he proved, but rather, reckless indifference to
rights of others, and conscious action in deliber-
ate disregard of them may provide necessary
state of mind to justify punitive damages.

Barber v. National Bank of Alaska, 815
P.2d 857.

Alaska 1987. Injured worker could not re-
cover punitive damages in connection with per-
sonal ‘injury claim, ‘where defendant was nol
guilty of'any "outrageous” conduct,

Alyeska_Pipeline Service Co., Inc. v. Bea-

dles, 731 P.2d 572.

Alaska 1986. Common-law standards re-
quire showing of malice before court may
award punitive damages.

Matanuska Elec. Ass'n, Inc. v. Weissler, 723
P.2d 600.

Alaska 1986. Jury may award punitive
damages if a defendant acts with reckless indif-
ference to a plaintiffs safety.

Alaskan Village, Inc. v. Smalleg, for and on

Behalf of Smalley, 720 ir-.2d 945.

Alaska 1980. In determining whether par-
ty has acted with reckless indifterence to the
rights of others, so as to justify an award of
punitive damages, not only must'the probability
of harm be considered but also the magnitude
of harm if it occurs.

Clary Ins. Agency v. Doyle, 620 P.2d 194.

Alaska 1979. In accord with Second Re-
statement of Torts, actual malice need nol be
Broved in order to recover punitive damages,
ut, rather, reckless indifference to rights of
others and conscious action in deliberate disre-
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giver of information, it is irrelevant if violation
15 "misfeasance” or "nonfeasance.”

Transamerica Title Ins. Co. v. Ramsey, 507
P.2d 492.

Recording of revocation of power of attor-
ne)[/ relied on by vendor in selling property did
not amount to constructive notice precluding
vendor's recovery from title insurance compa-
ny for negligent breach of duty, inasmuch as
ascertaining status of records is one of princi-
pal functions of such company.

Transamerica Title Ins. Co. v. Ramsey, 507
P.2d 492.

Alaska 1968. Liability for negligent state-
ment arises only where there is a duty, if one
speaks at all, to give correct information.

Howarth v. Pfeifer, 443 P.2d 39.

<3=3 Degrees of care lu general.

Library references
CJS. Negligence 88 10-14.

Alaska 1964. There are no degrees of
care as a matter of lav/, and, in absence of any
statute to contrary, trial judge need only in-
struct jury that défendant is required to exer-
cise toward plaintiff ordinary care under the
circumstances.

Patterson v. Cushman, 394 P.2d 657, 6

A.LR.3d 421.

<34. Ordinary or reasonable care.

Library references
CJ.S. Architects § 27; Negligence § 11.

~ D.C-Alaska 1956. A person _ma?/ be held
liable for acts dangerous intrinsically or be-
cause of the manner of performance, without
using reasonable care or skill.
Engelman v, Bird, 16 Alaska 61, 136
Supp. 501

D.CJVlaska 1954.  Although a common
carrier is held to a high degree of care in the
carriage of passengers, as between the carrier
and a nonpassenget, the parties stand on equal
footing and the rule of ordinary care applies.

Neal v. Matanuska Val. Lines, 14 Alaska

513, 118 F.Supp. 355.

Alaska 1986. Fact that a majority of peo-
ple act in certain manner does not necessarily
make that conduct reasonable, e_sEemaIIy when
conduct involves unnecessary risk.

Hutchins v. Schwartz, 724 P.2d 1194.

_Alaska 1980. Negligent conduct is that
which breaches the actor’s duty of care, which
is the duty to act with that amount of care

which a reasonably prudent person would use
under the same of similar circumstances.

Swenson Trucking Si Excavatin%, Inc. v,
Truckweld Equipment Co., 604 P.2d
1113, appeal after remand 649 P.2d 234.

~Alaska 1978. Reasonable man is not sub-

jective judgment of any individual, but person-
t|Jf|rc]at|,on of community ideal of reasonable
ehavior.

Beaumaster v. Crandall, 576 P.2d 988.

Alaska 1976. In a negligence action, the
court may adopt as the standard of conduct of
a reasonable man the requirements of the
legislative enactment or an administrative reg-
ulation whose purpose is found to be exclusive
or in part to protect a class of persons which
includes the ones whose interest is invaded,
and to protect the particular interest which is
invaded, and to protect that interest against the
kind of harm which has resulted, and to pro-
tect that interest against the particular hazard
from which the harm results.

Bachner v. Rich, 554 P.2d 430.

Alaska 1975. Generally, duty of due care
or ordinary care is duty” to act with that
amount of care which reasonably prudent per-
s?n would use under same or similar circum-
stances.

Leigh v. LundquiSt, 540 P.2d 492.

_Alaska 1975. Jury is required to weigh
actions of person charged with negligence
against standard of conduct of reasonable per-
sOn in same circumstances; when circum-
stances include Tpresence of emergency, that
fact may justify finding that conduct is accept-
able even thou?h such conduct would be clear-
ly unreasonable if there was no emergency.

Wilson v. Sibert, 535 P.2d 1034.

Alaska 1957. One who undertakes to do
an act or performs service for another is
bound to use reasonable care and skill in
performance thereof and is liable for his fail-
ure to do so.

H%z4ezl v. Alaska Plywood Corp., 16 Alaska

«=5. Customary methods and acta.

Library references
CJ.S. Negligence § 16.

«=6. Requirements of statutes or ordinances.

Library references
CJ.S. Negligence § 19.

D.C-Alaska 1973. Under Alaskan law, an
unexcused violation of a statute or regulation
is negligence in itself if court adopts theé statute
as defining the conduct of a reasonable man,
and if the statute is not sq adopted, a violation
megl be considered as evidence of negligence;
and court may and usually must adopt the
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