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‘seam an" that extended the scope o f federal maritime remedies to persons 
tngaged in work outside of a traditional seam an’s duties. Having determined 
he same, the Board believes that the federal courts have broadened the 
‘seam an" definition to such an extent that ‘‘the twilight zone of overlap- 
>ing federal and state ju risd iction" . . .  "d id  not diminish the state's work- 
:rs' compensation jurisd iction .”  T he Board determined that the Sea Alas- 
a 's processing activities were done at anchor exclusively in Alaska 
erritoria! waters, and they used "A laska’s territorial waters as its business 
ocation." It, therefore, determ ined that the vessel’s mission "w as essen- 
ially industrial in nature, and more akin to a traditional shore-based cannery 
>r processing facility, than to a  vessel engaged in traditional maritime 
luvigation or the business o f catching fish ." Thus, based on [sic] A laska's 
egitimate interest " in  ensuring all processing workers within its boundaries 
ire protected by the W orkers’ Compensation Act, is not less for employees 
who to [ric] w ork  in  a factory tha t floats at anchor on state 's water, than 
it is for em ployees perform ing the same work in a building resting on its 
shore, a short distance aw ay." The Board therefore found that it had 
jurisdiction over M urray’s claim  under the Act.

In understanding the interaction between state and federal law, it is 
important to understand the difference between the doctrines of suppression 
and preemption:

The general rule of suppression is that in the case of a direct conflict 
between a rule of substantive federal law and one of state law, the 
federal rule governs. So the question applies whether the federal ru le - i* || 
is statutory or a recognized principle o f judge-m ade law. Preemption,. 
on the other hand, involves two principles

(1) an issue o f statutory construction where, by legislating in a certain 
field, Congress intended to prohibit application of state law in that;,.7$ 
area; or ‘ ssRtliB
(2) due to the requirements o f  national uniformity in maritime m a t te r ^  
state regulation in the maritim e field is prohibited, although t l l ^ f t ®  
no congressional legislation on point.” 8

The Commerce Clause allocates to Congress the power " to  ro'g 
commerce with foreign nations, and among the several states . .
Supremacy Clause makes the constitutional acts o f Congress "the su p fe^* ^
Law o f the lan d"  and prescribes that " the  judges o f every state shallfjj

8. Federal suppression o f  State Workers' Compensation Acts as Applied toJm f'd)  
Seamen, Charles M. Davis, 8 U.S.F.Mar.LJ. 185 (Spring 1996). '
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bound thereby, any Tiling in the . . .  Laws of any State to the Contrary 
notwithstanding." And die Admiralty Clause mandates that "a ll Cases o f 
admiralty and maritime Jurisdiction" extend to the judicial pow er o f the 
United States.9 The Jensen doctrine concerns the exclusive federal jurisd ic­
tion where there is explicit or implicit occupation o f that maritime subject 
by federal law, Suppression and preemption are the basis for the Jensen  
doctrine.10 As noted by D avis’s article, even though " th e  Jensen  doctrine 
applied to seamen and to longshore workers injured on navigable waters, 
a number o f cases began to chip away at the edges o f exclusive federal 
jurisdiction with respect to other workers who were neither “ seam en”  nor 
workers engaged in maritime employment, in whole or in part, upon the 
navigable waters o f the United S ta tes."11 In 1927, when Congress enacted 
the Longshoremans’ and Harborworkers’ Compensation Act (LHW CA) it 
had the "m aritim e but local”  doctrine in mind. The "m aritim e but local" 
doctrine was developed to supplement maritime law, not eradicate it. " In  
maritime situations of genuine local concern where there was no existing 
rule of admiralty law, the LHWCA permitted the absorption o f state com ­
pensation schemes. But the doctrine never inferred that in a 'm aritim e but 
local’ matter, where there was no local rule, admiralty would relinquish 
its jurisdiction. As drafted in the LHWCA, however, it was open exactly
to that interpretation.” 12 

As is the case in the present matter on Appeal, the confusion and uncer­
tainty in the language o f LHWCA left employers finding that their contribu­
tions to one compensation system, through the Jones Act, left them with 
no protection when the claims through other jurisdictions were made. 

yiSimilarly, these inconsistencies caused numerous maritime employees to 
,£/'find their compensation barred by the statute o f  limitations when they chose 

wrong scheme to pursue originally. In 1942 the United States Supreme 
::-'Courtb  developed the "Tw ilight Z one" Doctrine. This case involved a 
’Tlteeiworker who was dismantling a bridge over a navigable river who 

®n§Wthed when he fell from a barge. The State Supreme Court denied his 
rp b w ’s state compensation claim on the basis that he was engaged in 
'ftribme work upon navigable waters at the time o f the accident. The 
‘Ted States Supreme Court reversed, holding that there is some limited

^■-Decision at p.3. 
p-4.

Spr-W'.-at p.5.
v'/.'vJJ^vis, supra, note 8 at p.198,
^Mt.iBavis v. Department of Labor & Industries, 317 U.S. 249,248,1942 AMC 1653 (1942).

w
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overlap in state and federal law  in such cases and that if  a claimant was 
ncorrcct in the election between federal o r state remedies, the same would 
lo t foreclose proper recovery. In 1951, the N inth C ircuit14 held that injury 
j f  a deck hand on a tug in A laska territorial waters was exclusively under 
'ederal maritime law. This case involved injury to a deckhand on a small 
owing launch that was used to tow sailing fishing vessels the short distance 
n to  Bristol Bay and then tow ed them back to shore-based canneries at the 
;nd o f the fishing day.

In 1972, Congress am ended the L H W C A 15 to extend the same to Iand- 
lased employment activities relating to ship building, loading, unloading 
ind repairing ships that occurred on land or in  adjoining navigable waters. 
Following the same, the U nited States Supreme C ourt continued the “ twi- 
igh t zon.'.’ ’ doctrine holding that the overlap of state and federal compensa- 
:ion schemes also covered land-based injuries that fell within the new 
im endm ent.16 It also was determined that the “ twilight zone”  doctrine 
lllows concurrent jurisd iction o f state and federal workers’ compensation 
italutes for workers injured while engaged in  “ maritime but local”  employ­
ment, within the m eaning o f the 1972 am endments to the LHWCA concem- 
ng employment on navigable waters and ashore. With regard to this entire 
ssue, Davis concludes that courts which have held that the “ maritime but 
ocal”  and “ twilight zone”  doctrines apply to Jones A ct seamen injured 
)r killed in the scope o f  their em ploym ent have erred in three significant 
ways. First, they have ignored the doctrine o f suppression by focusing 
iolely on the preem ption prong o f Jensen  dealing with the uniformity and 
tarmony of maritim e law. They have neglected to consider that whenever 
here is a direct conflict between state and federal law, the federal law is 
iupreme and the state law  is superseded. Second, the “ maritim e but local”  
ind “ twilight zone”  doctrines lie exclusively within LHW CA type cases, 
lecause Congress, in enacting the LHW CA, recognized the concurrent 
urisdiction of the state and federal com pensation schemes with regard to 
‘maritime but lo ca l"  workers. Conversely, Congress did not recognize the 

loctrines in enacting the Jones Act; they are irrelevant to seam en’s death 
ind injury cases. Federal law, therefore, m aintains exclusive jurisdiction 
tver “ seam en”  and supersedes any state law concerning the subject of 
njured or killed seamen.

4. Alaska Industrial Board v. Alaska Backers Association, 186 F.Zil 10]S (9 Cir. 1951).
5. Act of March 4. 1927, Pub.L.No. 92-576, §19, 86 Stal. 1263 (1972) (current version 
at 33 U.S.C. §§901-950 (1994)).

6. Sun Ship, Inc. v. Pennsylvania, 447 U.S. 715, 1980 AMC 1930 (1980).
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Referencing the United States Constitution, Article III, §2, the A laska 
Supreme Court in its Anderson17 decision, noted that the policy bcliind the 
grant o f exclusive jurisdiction to the federal government in m aritim e cases 
“ is to ensure a nationally uniform system o f maritime law .”  The court 
also acknowledged that the United States Supreme Court began to narrow 
the Jensen doctrine by identifying circumstances in which the subject of 
litigation might be maritime yet “ local in character," and, thus, amenable 
to relief under state law. The court also acknowledged that difficulties o f 
interpretation led the court to establish a “ regime o f concurrent jurisd ic­
tion,” 18 in the “ twilight zone”  between federal and state compensation 
programs.19 The court in Anderson20 refused to apply the local concern 
exception to the claim on behalf o f a seaman engaged in an effort to board 
a boat that had broken loose from her mooring less than a m ile from shore. 
Though the decedent was employed only on vessels that operated within 
five miles o f the shore for pleasure fishing, it was held that the state could 
not constitutionally make a compensation award. The Anderson  court, in 
view of the London Guaranty holding, stated “ We see no w ay to extend 
Estes to the injury that occurred to Anderson while he was actually engaged 
in fishing on navigable waters.” 21 The court noted that “ other cases in 
which the local concern doctrine was invoked to provide a state remedy 
for an injury within the admiralty jurisdiction involved facts, like Estes, 
with a closer connection to land-based activity than to traditional maritime 
work.” 22 The Anderson court determined that where the facts instead show 
a claimant engaged wholly in maritime work, “ the courts have declined 
to lengthen the shadow of the twilight zone, and have remitted the claimants
to their federal remedies.” 23 

As indicated previously, the Board relied in part on its 1962 Estes24 
decision. Even though that decision properly identified the issue o f  whether 
or not the “ twilight zone" doctrine related to both the LHW CA and to 
seamen’s cases, the court did not address fully consideration o f the suprem-

17. 635 P.2d at 1183-1185 (Alaska 1981).
18. Id. at 1185 (citing Sun Ship, 447 U.S. at 719, 1980 AMC at 1932).
19. Id. at 1185 (citing Davis v. Dept, o f Labor, 317 U.S. 249, 1942 AMC 1653 (1942)).
20. Id. at 1185 (citing London Guaranty ci  Accident Co, v. Indus. Accident Comm'n., 279 

U.S. 109. 125 (1929)).
21. Id. at 1185.
22. Id. at 1186 (citing 4 A. Larson, The Law o f Workman‘s Compensation, §90.41 (1980)).
23. Id. at 1186 (citations omitted).
24. Supra. 370 P.2d al 184.
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acy of federal law to the extent that state w orkers’ compensation la' 
co nflic t w ith  Jo n es  A c t rem ed ie s, o r  g en era l m aritim e  law .

In 1990, the United States Suprem e Court25 considered the case wlie 
another crewman had killed a seam an aboard a vessel docked in W ashing  
State territorial waters. The Jones A ct claim was m ade by the deceden 
mother and the Supreme Court held that even under the general mari ' 
law, which allows for recovery o f  punitive damages, loss o f consortiil 
and other non-pecuniary damages, the same cannot supplement the integ 
o f Congress to limit seam en’s dam ages to pecuniary losses and compen's' 
tion under the Jones Act. Specifically, the court held “ the Jones ^  
establishes a uniform  system o f  tort law  parallel to that available to empl 
ees o f interstate railway carriers under FELA ,” 26 and general maritime^ 
does not add to it. In a later case, the Supreme Court held that the intere: ‘ 
o f national uniform ity require seam en’s rem edies m ust be uniformly 
plied. Thus, if  federal courts cannot apply general maritime law to supp 
ment Jones Act remedies, then it is obvious that a state may not empl 
state workers’ com pensation rem edies to also interfere with this fede't:^ 
law. Federal law  continues to occupy the field o f seamen personal Tnju 
and death actions, and the state may not regulate the same. This is supporje 
by another recent United States Supreme Court decision28 wherein a i j ib r  
based engineering superintendent, whose duties placed him aboard fleg| 
cruise ships, was a victim of m edical malpractice on-board a ship; 
injured employee sued under the Jones Act, but the em ployer a rg u e d #  
he was not a seaman. The Suprem e Court stated that the Jones Act prowdg 
the cause o f action in negligence for “ any seam an”  injured “ in the co'ur 
of his em ploym ent’ ’.

Referencing the Latsis decision, Davis notes that the court:

. . .  made it clear, however, that whether injury to a seamen'Tsi' 
occurred aboard ship or on shore is irrelevant to “ seaman status’, VO.'iLVo 1
Jones Act coverage, like the jurisdiction of admiralty over causej| 
action for maintenance and cure for injuries received in the coursttjo 
a seam an’s em ployment, depends “ not on the place where theihjuj? 
is inflicted . . .  but on the nature o f  a seam an’s service, his status 
a member of the vessel, and his relationship as such to the vessels

25.
26.
27.
28.

its operation in navigable w aters.”  Thus, maritim e workers who ob

%Slilcs V . Apex Marine Corp., 498 U.S. 19. 1991 AMC 1 (1990),
Id. 49S U.S. at 29, 1991 AMC at 8. \
Yamaha Motors Corp. v. Calhoun, 516 U.S. 199, 1996 AMC 305 (1996).
Chandris v. Latsis, 515 U.S. 347, 1995 AMC 1840 (1995).
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seamen status do not lose that protection automatically when on shore, 
and may recover under the Jones Act whenever they are injured in the 
service of a vessel, regardless o f whether the injury occurs on or off 
the sh ip .. .
Latsis makes it clear that state workers' compensation statutes cannot 

; provide any remedy for the personal injury or death o f a seamen[sic]:
J|^ tv  it does not matter if  the employment activity was * ‘maritim e but local” ,
S tfc  or even if  it was performed on land; as long as the worker was a

seaman, then his remedy is strictly federal in nature.29

V. Summary
fiy-.Murray was a Jones Act seaman, as recognized by the federal court, and 

p P ^asedupon  the same he received a substantial judgment. Based on historical 
Ipfprecedent, together with recent opinions from  the United States Supreme 
|® p b u r t  and statutory construction, state workers' compensation statutes can- 
jp n b t  apply to the injury o f a Jones Act seaman when that injury occurs 

the workers’ scope o f employment as a seaman. This is true, even 
p s it 'th e  vessel is engaged in local trade or, as in the present case, where the 
SfttfKessel is anchored at various locations offshore for the purpose o f fish 
||ijirocessing. As the court observed in Latsis30 “ seamen ‘are emphatically 
pi;;.^he wards of the admiralty’ because they ‘are by the peculiarity of their 
M fiv e s  liable to sudden sickness from change of climate, exposure to perils, 
|l$ rid ex h au stin g  labor.' “  Thus, under the suppression doctrine, the remedies 

f p h i s  matter remain exclusively federal. The Alaska W orkers’ Compensa- 
syjjtfifn Board’s determination of jurisdiction over the em ployee’s claim for 
^^Compensation is reversed.

min
U.S.F.Mar.L.J. 185, p.13.

515 U.S. 347, 355, 1995 AMC 1840, 1845 (quoting Harden v. Cordon, 11 F.Cas. 480. 
| p 8 5 ,  483 No.6, 047) (C.C.Mc. 1823).
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You have asked for m y opinion on the opinion o f Mr. Trueb, regarding potential legal 
obstacles to the enactment o f SB 120. As explained in this memo, I do not believe that 
the arguments raised by Mr. Trueb would preclude the legislature from changing existing 
law as contemplated by SB 120.

The issue raided by SB 120 was addressed by the Alaska Supreme Court in State. Dept, 
of Public Safety v. Brown. 794 P.2d 108 (Alaska 1990). In that case the court held that 
the legislature had waived its sovereign immunity by adoption o f  AS 09.50.250, but that 
the legislature could amend AS 09.50.250 to make workers' compensation the exclusive 
remedy for an injured state employee who is a seaman. This is precisely what SB 120 
does.

Turning to the arguments raised by Mr. Trueb each point will be addressed in turn.

1, The Alaska Constitution abolished sovereign immunity and sovereign im munity m ay 
only be reinstated by a constitutional amendment.

Answer: The view is in conflict with the opinion o f the Alaska Supreme Court in Brow n. 
In that case the court stated that "the legislature could make the exclusive rem edy defense 
applicable to federal maritime claims by referring to the defense in the sovereign 
immunity w aiver contained in" AS 09.50.250. The court makes no mention o f any 
limitation on the legislature's power to amend the sovereign immunity provisions created 
by the legislature in AS 09.50.250.

2. Any attempt to institute sovereign immunity solely for Jones Act suits would offend 
the Alaska Bill o f Rights.

Answer: This argument is again not supported by case law. Injured seaman who are 
state employees will have a remedy, that being the workers' compensation laws (AS



23.30). If  anything, SB 120 eliminates disparate treatment by requiring injured seamen 
who are state employees to be treated the same as all other state employees.

3. As a m atter o f  federal constitutional law Alaska cannot apply its workers' 
compensation laws to seamen.

Answer: A gain Brown, refutes this argument. The court cites to several cases from  other 
states where the workers' compensation statutes are the exclusive remedy o f  injured 
workers, when the state has preserved its sovereign immunity.

4. Any amendment to close the door to the Alaska courts will not prohibit Jones Act suits 
from being filed in W ashington Courts.

Answer: A ssum ing that the Washington Courts have jurisdiction in a particular case, the 
injured seaman would still be limited to benefits under the Alaska workers' compensation 
law, which is the intent o f SB 120.

5. There is no empirical evidence that coverage under the workers' compensation system 
would save the State money.

Answer: The premise underlying workers' compensation is that employees trade a
potential full recovery for certain partial compensation and avoid the expense and delay 
o f litigation. This point was recognized by the Alaska Supreme Court in Brown v. State 
& Div. o f  M arine Highway Systems. 816 P.2d 1368 (Alaska 1991). This would seem to 
indicate that in general, the State would save money by requiring seamen who are State 
employees to use the workers' compensation system.

Please contact me if  you have further questions.

MFF:mdr 
03-05 l.m dr

S e n a to r  C o n  B u n d e
M a rc h  3 1 , 2 0 0 3
P a g e  2
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D ear Senators:

T hank  you for the opportun ity  to  respond to legal questions raised by  L anning  
T rueb  o f  the law  firm  B eard  S tacey T rueb & Jacobsen regard ing  SB 120, relating to  the 
s ta te ’s w ithd raw al o f  consent to su it and provision o f  w o rk ers’ com pensation instead o f  
m aritim e law  rem ed ies fo r state-em ployed seam en. W e have rev iew ed the argum ents put 
fo rth  by  M r. T rueb  and do not believe that any o f  them  p resen t insurm ountable obstacles 
to effec tu a tin g  th e  purpose o f  this b ill, w hich is to p rovide a uniform  system  o f  rem edy  
for in jury , illness, or death o f  state em ployees.

A s a p re lim in a ry  m atter, it is im portan t to note that the approach taken by  th is bill 
w as expressly  su ggested  w ith  approval by  the A laska Suprem e C ourt in its decision  in 
State, D ep a rtm en t o f  P ublic  Sa fe ty  v. R obert Brow n  (B row n I), 794 P .2d 108 (A laska 
1990). T he co u rt found that the 1962 enactm ent o f  the s ta te ’s to rt claim s act,
A S 09 .50 .250 , ex pan ded  the w aiver o f  sovereign im m unity  to cover all tort c la im s against 
the state, in c lud ing  adm ira lty  m atters, w ithout any lim iting language referring to A lask a ’s 
w o rk ers’ co m p ensatio n  law . B row n I, 794 P .2d at 109. T he court expressly ag reed  w ith  
a 1963 op in ion  o f  the A tto rney  G eneral:

Re: SB 120
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By this w aiver o f  im m unity  it m ust be concluded that the 
S tate m ay be sued fo r neg ligen t to rts w hich  arise un der the Jones 
A ct. It is true that under the A laska W o rk m en ’s C om pensation A ct, 
em ployers, including the S tate (A S 23 .30 .265), are excluded from  
adm ira lty  liability.

H ow ever, th is exclusive liab ility  p rov ision  cannot act as a 
lim itation  on suits against the S tate un der the F ederal M aritim e law  
once the State has unqualified ly  w aived  its im m unity  fo r negligent 
to rts . . . .  B y w aiv ing  its im m unity , the state stands in  the position  o f  
a  p rivate  party  and canno t lim it its to rt liab ility  by  a general 
p rovision  in the w o rk m en ’s com pensation  act.

I f  it is the desire o f  the S tate to  lim it its to rt liab ility  to the 
w o rk m en ’s com pensation  a c t  it m ay  do so bv  leg isla tive enactm ent 
o f  an exception to the w aiver o f  sovereign  im m unity  section 
contained  in AS 09 .50 .250.

Brow n I, 794 P .2d  at 110 (citations om itted , em phasis 'added). In  addition, after 
rev iew ing th ree cases from  other states in w hich  the re la tionsh ip  betw een m aritim e 
rem edies and sovereign  im m unity  w as exam ined , the court held: “These cases teach  that 
the leg isla ture could  m ake the exclusive rem edy defense [o f the A laska W orkers’ 
C om pensation A ct] applicable to  federal m aritim e cla im s by  referrin g  to the defense in 
the sovereign im m unity  w aiver” contained  in  A S 09 .50 .250. B row n  I, 794 P .2d at 111. 
That is w hat SB 120 attem pts to do.

The U nited  States Suprem e C ourt has repeated ly  upheld  the sta tes’ sovereign  
im m unity  against claim s founded in federal law , particu larly  in the decade since B row n  I  
w as decided. In Sem inole  Tribe o f  F lorida  v. F lorida , 517 U .S. 44 , 72 (1996), the C ourt 
held that C ongress could not abrogate state sovereign  im m unity  un der A rticle I o f  the 
C onstitu tion. T h ree  years later the C ourt confirm ed that C ongress could not sub ject 
unconsenting  states to private suits for dam ages in state courts pu rsu an t to federal causes 
o f  ac tio n .1 A ld en  v. M a in e , 527 U .S. 706, 712 (1999) (affirm ing dism issal o f  em p lo y ees’ 
state court su it un d e r F air L abor S tandards A ct against S tate o f  M aine, w ithout its 
consent). M ost recently , in F edera l M aritim e C om m ission (FM C ) v. South C arolina

Y ears earlier, the C ourt had  found that C ongress d id  not abrogate the s ta te s’ 
E leventh A m endm ent im m unity  from  suit in federal court in the Jones Act. W elch v. 
Texas D ept, o f  H ighw ays & P ublic  Trans., 483 U .S. 468, 475 (19S7).
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Sta te  P o rts  A u th o rity , 535 U.S. 7 4 3 ,1 2 2  S.Ct. 1864 (2002), th e  C ourt found that 
sovereign  im m u nity  barred  a federal agency from  ad jud icating  a p rivate p a rty ’s 
com plain t against a state-run p o rt un der a federal law . T he C ourt rejected  the argum ent 
that a “constitu tional necessity  o f  un ifo rm ity  in the regula tion  o f  m aritim e com m erce 
lim its the S ta te s ’ sovereign ty  w ith  respect to the Federal G overnm en t’s authority  to 
regu la te  that co m m erce .” F M C , 122 S.Ct. at 1878. T he C ourt no ted  that it had  “already  
held  that the S ta te s’ sovereign im m unity  extends to cases concern ing  m aritim e 
co m m erce .” Id ., c iting  E x  p a r te  N ew  York, 256 U .S. 490  (1921).

U nder the ra tionale  o f  B row n I  and the last decade o f  U nited  States Suprem e C ourt 
ju risp rud ence , state sovereign im m unity  is a legitim ate defense to claim s b rought under 
the Jones A c t o r m aritim e law . A m endm ent o f  A S 09 .50 .250 is necessary  to w ithdraw  the 
s ta te ’s consen t to  suit, assert sovereign im m unity as to claim s b rough t by or on b e h a lf  o f  
s ta te-em ployed  seam en regard ing  injury, illness, or death, and p rov ide w ork ers’ 
com pensation  benefits as an alternative rem edy .2

W e turn  b rie fly  to the legal argum ents presen ted  by M r. T ru eb ’s M arch 24, 2003, 
letter. F irst, the question has been  raised w hether passage o f  this bill m igh t v io late the 
equal p ro tec tion  provision  in A rticle  I, section 1 o f  the A laska C onstitu tion, because 
sta te-em ployed  seam en w ould  have different rem edies than seam en in the private sector. 
W e believe that the s ta te ’s goal in provid ing  a uniform  system  o f  no-fau lt w ork ers’ 
com pensation  benefits to all state en q fo y ees has a rational basis that w ould sa tisfy  equal 
protection . W e no te that, like o ther state em ployees, state-em ployed  seam en have m uch 
in com m on w ith  other state  em ployees. S tate-em ployed seam en have m any additional 
benefits, such  as sick  leave, em ployer contributions to health  insurance, retirem ent, 
supp lem enta l benefits, exem ption from  social security  contributions, and other benefits, 
that private  sector seam en do no t have.

F urtherm ore , this w ould not be the only instance in w hich a federal rem ed ial 
system  did no t app ly  to state em ployees. F or exam ple, C ongress has specifically  
exem pted em ployees o f  states from  coverage o f  the L ongshorem en’s and H arbor 
W ork ers’ C om pensation  Act. 33 U .S.C .§ 903(a)(2). In  addition, w hile private sec to r 
ra ilroad  em ployees in A laska are covered by the Federal E m ployers’ L iability  A ct 
(FELA ), and  have the sam e right to sue their em ployers for dam ages as seam en 'do  under 
the Jones A ct, the em ployees o f  the A laska R ailroad have been expressly  excluded from 
FE L A  since the ra ilro ad ’s transfer to state ow nership. (A laska R ailroad em ployees are

2 W e no te that these seam en include no t only  those em ployed aboard A M H S ferries, 
bu t also seasonal seam en w ho w ork  aboard  research and law enforcem ent vessels. This 
bill w ould estab lish  one rem edy and a degree o f  certain ty  o f  expectations fo r all seam en 
w ho are state  em ployees.
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covered  by  state w o rk ers’ com pensation  law .) A s far back as 1957, N ew  Y ork  law  
provided  that the state  d id  not w aive its im m unity  to suit; w o rk e rs’ com pensation w as 
he ld  to be the exclusive rem edy  fo r s ta te-em ployed  seam en. Maloney v. State o f  New 
York, 144 N .E .2 d  364, 367 (N .Y . A pp. 1957). T he T exas C ourt o f  A ppeals found the 
sam e true un der T exas law  in 1977. Lyons v. Texas A & M  University, 545 S .W .2d 56, 
58-59 (Tex. Civ. A pp. 1977) (“T he S tate, how ever, is im m une from  suit w ithout its 
consent. It could  p rov ide any rem edy  it w ished  and lim it seam en to that rem edy 
exclusive ly .”) .3

As a general m atter, states cannot apply  w o rk ers’ com pensation  statutes to lim it 
federal m aritim e law  for all seam en. H ow ever, as d iscussed above, a state can w ithhold 
its consent to  su it under federal law , and its sovereign  im m unity  cannot be abrogated  by 
C ongress. Alden, 527 U .S . 706. In  the m aritim e arena, the arguab le  need fo r un iform ity 
is secondary  to the s ta te ’s sovereign im m unity . FMC, 122 S.C t. at 1878. I f  the state does 
no t agree to  sub ject itse lf  to claim s under federal m aritim e law  regard ing  injuries, illness, 
or death  o f  its ow n em ployees, it can prov ide  w o rk ers’ com pensation  as an alternative 
rem edy . Brown I, 794 P .2d  at 110, 111; Lyons, 545 S .W .2d at 58-59; Maloney, 144 
N .E .2d  at 367; see also Gross v. Washington State Ferries, 367 P .2d  600, 602-603 
(W ash. 1961).

W e d isagree w ith M r. T ru eb ’s conten tion  that the A laska legislature has no 
au thority  to  assert sovereign im m unity  by  am end ing  A S 09.50.250. Such an argum ent 
flies d irectly  in the face o f  the A laska Suprem e C o u rt’s ho ld ing  in Brown I  N o case has 
determ ined  that the A laska C onstitu tion ’s p rov ision  in A rticle  II, section 21 that the 
leg isla ture shall establish  procedures fo r suits against the state is a self-effectuating 
w aiver o f  all state sovereign im m unity . Instead, m any A laska appellate cases have found 
that w aiver o f  the sta te ’s im m unity  is done by  statute , and  A S 09.50.250 is the vehicle by 
w hich  the leg isla tu re  has ea rn ed  out its constitu tionally  delegated  duty to “establish  
procedures fo r suits against the sta te .” See, e.g., State v. Haley, 687 P.2d 305, 318 
(A laska 1984); Adams v. State, 555 P .2d 235, 241, 244 (A laska 1976). M ost recently , in 
Samissa Anchorage v. DHSS, State o f  Alaska, 57 P .3d 676, 678-679 and n. 9 (A laska 
2002), the court re iterated  the com m on understand ing  that the legislature can w aive the 
s ta te ’s sovereign  im m unity , and it has done ju s t  tha t in enacting A S 09.50.250.

F inally , it is conceivable that som e sta te-em ployed  seam en could file suit in 
W ashing ton  to pursue Jones A ct o r o ther m aritim e law  rem edies i f  unsatisfied w ith  
w ork ers’ com pensation. U nder the ho ld ing  o f  Nevada v. Hall, 440 U.S. 410 (1979), the

3 As the resu lt o f  co llective bargain ing  agreem ents w ith  the unions representing  
A M H S vessel em ployees, the state p rov ided  w o rk e rs’ com pensation  to ferry w orkers 
from  1983 to  1991.
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state does no t have sovereign  im m unity  w ith in  another s ta te ’s courts .4 H ow ever, 
W ash ing ton  law  stric tly  lim its personal ju risd ic tio n  to torts arising from  the s ta te ’s 
business o r presence in  W ashington . Grange Insurance Assoc, v. State, 757 P .2d  933, 
937 (W ash. 1988). M oreover, even i f  personal ju risd ic tio n  w ere established, W ash ing ton  
courts could decline to en terta in  suits against A laska  out o f  respec t for the  state, o r 
com ity. F o r exam ple, in tw o accidents w here  the S tate o f  O regon w as sued in 
W ashing ton , the W ashing ton  state courts declined to hear the cases, on the g rounds o f  
com ity. Williams v. State, 885 P .2d 845, 851 (W ash. A pp. 1994); Fernandez v. State, 741 
P .2d  1010, 1017 (W ash. A pp. 1987). A dditional argum ents regard ing  choice o f  law  also 
favor d ism issal o f  cases filed  in W ashington unless the p la in tiff is a W ashington residen t 
and /o r the to rtious act occurred in W ashington State. F or these reasons, w e w ould  not 
an tic ipate  m any leg itim ate cases to be filed in W ashing ton  state courts .5

W e recognize th a t th is bill, i f  passed, m ay  resu lt in a legal challenge. F low ever, 
w e believe the b ill has a so lid  legal foundation.

P lease let us know  i f  you have any questions o r w ould like m ore in form ation .

Sincerely,

G R EG G  D. R EN K ES
A T T O R N E Y  G EN E R A L

By:
Susan D. Cox
A ssistan t A ttorney G eneral

The continued valid ity  o f  this holding is being challenged in  a case cu rren tly  
pending before  the U nited S tates Suprem e Court.

It is w ell-estab lished  that the state cannot be sued by  a seam an in federal co u rt in 
W ashing ton  or any  other location. Collins v. State o f  Alaska, 823 F .2d 329 (9 th C ir. 
1987).
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April 8,2003

Honorable Lesil McGuire 
Chairperson
State of Alaska House Judiciary Committee 
State Capitol, Room 118 
Juneau, AK 99801-1182

Dear Representative McGuire:

Apparently there is some conftision regarding the position of the Inlandboatmen’s 
Union of the Pacific regarding House Bill 164. This bill attempts to deny the injured 
seaman working on the Alaska Marine Highway System the right to bring claims under 
federal maritime law and/or the Jones Act. The Inlandboatmen’s Union opposes House 
Bill 164. The employees of the Alaska Marine Highway System are steadfast in their 
opposition to any proposed legislation that would deny them tile prolections of federal 
maritime law. The fundamental rights and remedies of injured seamen have been 
acquired over centuries of well-reasoned judicial decisions, congressional hearings and of 
course, struggle by the marine workers themselves. These federal rights and remedies are 
necessary to protect the workers from the hazards associated with maritime employment. 
Any effort to remove the protections afforded seamen by the laws of the United States 
runs afoul of the Inlandboatmen’s Union and the history and tradition of marine 
commerce in our nation and Alaska.

I am available in person or telephone to testify or share my thoughts and 
comments to your committee on our opposition to House Bill 164. Also, T know that the 
other maritime unions that represent employees of the Alaska Marine Highway System, 
the Masters, Mates and Pilots and the Marine Engineers Beneficial Association, join the 
Inlandboatmen’s Union in opposing House Bill 164.

David Carl Freiboth, President 
Inlandboatmen’s Union of the P ac if, 
Marine Division I.L.W.U.
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ALASKA STATE HOUSE OF REPRESENTATIVES

Interim Address:
3340 B adger R oad, Suite 290 
N orth Pole, AK 99705
(907)-488-5725 
Fax# (907)-4 88-4271

Session C ontact: 
(907)-465-3719
FAX# (907)-465-3258
S tate  Capitol 

Room 204

REPRESENTATIVE JO HN COGHILL

Date: April 20, 2004

To: Representative Lesil McGuire, Chairman

From: Representative John

Re: Hearing Request

I am requesting a hearing on HB 176, “An Act providing that certain obligors 
can receive credit against their child support obligation for certain types of 
noncash child support; and providing for an effective date.”

I have attached the sponsor statement. Last year CSED had said there were 
problems implementing this, however, we have been working with CSED and 
the A g’s office and have come up with a workable solution.

Thank you for your consideration.
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CS F O R  HOUSE BILL NO. 176( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

O ffe re d :
R e fe rre d :

S p o n so r(s ): R E P R E S E N T A T IV E S  C O G H IL L , G ru cn b c rg

A BILL 

FO R  AN ACT ENTITLED 

"A d Act providing that c e rta in  obligors can receive cred it against their child support 

obligation for certain types o f  noncash child support; an d  providing for an effective 

date."

BE IT  ENACTED BY T H E  LEG ISLA TU R E OF THE S T A T E  O F ALASKA:

* Section 1. AS 25.27.020(b) is amended to read:

(b) In determining the amount of money an obligor must pay to satisfy lhe 

obligor's immediate duty o f  support, the agency shall consider all payments of money 

made by the obligor directly to the obligee or to the obligee's custodian before the time 

the obligor is ordered to  make payments through the agency. After the obligor is 

ordered to make paym ents through the agency, the agency may not consider direct 

nayments of money m ade to the obligee or the obligee's custodian unless Lie obligor 

provides clear and convincing evidence of the paym ent. Notwithstanding the 

definition of "su p p o rt o rder" in AS 25.27.900. th e  agency shall reduce (he 

am ount of money an  ob ligor m ust pay to satisfy th e  ob ligo r's  duty of support by
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the fair m ark e t value, as determined by agreem ent between the-agflaey-ftmfr the 

and-by^gt^esea4---w i& ^ lie  fffflrgu ij o f  a noncash contribution m a d e b v  the

obligor under the following circumstances:

(!) the obligee's custodian has agreed to allow the agency to give

the obligor c red it fo r  noncash support and has no t withdrawn that agreem ent;

(D  the  noncash contribution is fo r basic food, housing, o r  heat: the

agency, by regulation, may also give c red it for other types o f noncash

contributions th a t help to satisfy the basic m ate ria l needs of the obligee:

13) the noncash contribution is m ade directly to the obligee's

custodian or to a cred ito r of the obligee's custodian;

(4) the obligor presents c lear and convincing evidence o f the

noncash con tribu tion  and its use by the obligee o r the obligee's custodian: and

(5) th e  obligee's custodian is n o t receiving assistance for the benefit

of the obligee u n d e r AS 47.27 or under 42 U.S.C. 612.

* Sec. 2. AS 25.27.060 is amended by adding a new subsection to read:

(e) Notwithstanding the requirements in (a) - (d) of this section and the

definition o f "support order" in AS 25.27.900, in a court or administrative proceeding

where the support o f  a minor child is at issue, the court or agency, as applicable, shall

reduce the am ount o f money an obligor must pay to satisfy the obligor's duty o f

support for a chilcLby the fair market value, as determined by the cqyrt or agency-and 
pu  fh e  c Ui a c f
i n  ' o r r r o o m o r i f  i u L i K  r» V » lJ n o o *c * n o r x > n t  r v r  / ' I i c f n r l l a r t  - f r n r r \ _i s  'agreement w ith the obligee's parent or custodian from-in&flnatiol] developed" by" 

othafr=statE-agcnGies, of a noncash contribution made by the obligor under the 

circumstances described under AS 25.27.020(b)(1) - (5).

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

APPLICABILITY. AS 25.27.020(b), as amended by sec. 1 of this Act, and 

25.27.060(e), added by sec. 2 of this Act, apply to noncash contributions made on or after the 

effective date of this Act.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSHB 176( ) -2-
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A M E N D M E N T # !

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE COGHILL

TO: CSHB 176(EDU)

1 Page 2, line 1:

2 Delete “the agency and”

3

4 Page 2, line 2-3:

5 Delete: “from information developed by other state agencies and by an agreement with”

6
7 Page 2, line 3, before “the obligor”

8 Insert and

9

10

11 Page 2, line 13:

12 Delete “and its use by the obligee or the obligee’s custodian”

13

14

15

16

17

18



A M E N D M E N T  #2

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE COGHILL

TO: CSHB 176(EDU)

1 Page 2, line 21:

2 Delete “agency and in”

3

4 Replace deleted language with:

5 bv

6

7 Page 2, line 22, after the word “agreem ent”:

8 Delete:

9 “w ith” and replace with the word betw een

10

11 Page 2, lines 22-23:

12 Delete:

13 “from the information developed by other state agencies,”

14 Replace language with:

15 and  the obligor

16

17

18
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North Pole, AK 99705
(907)-488-5725 
Fax# (907)-488-4721

Interim Address;

Session Contact:
(907)-465-3719
FAXit (907)-465-3258
State Capitol 

Room 204

REPRESENTATIVE JOHN COGHILL

Sponsor Statement - Noncash Child Custody

HB 176 is introduced to give credit where credit is due. This legislation 
recognizes that there are other means o f support outside cash payments. I think it is 
appropriate to count value in noncash contributions that help a person support their 
family.

This also recognizes the dignity of self-sacrifice in providing even when 
cash is not available. If a person can provide firewood, fish, labor or game meat 
that is significant support for family needs, I think that this should be recognized as 
real child support.

Under current state laws this person received no credit on their child support 
account with Child Support Enforcement Division (CSED). While a person may be 
working hard to provide for their children, a cash payment is the only thing we 
recognize.

HB 176 would provide that a custodial parent could enter into an agreement 
with the noncustodial parent to provide specific things and in return get credit on 
their CSED account. I hope we can work out a solution to this issue. Therefore, I 
commend HB 176 for your discussion and perfecting.

ReprcscnUitivc_JolHi_Coghill@LEGIS.state.ak.us

mailto:ReprcscnUitivc_JolHi_Coghill@LEGIS.state.ak.us
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REPRESENTATIVE JOHN COGHILL

Sectional for HB 176 (as amended by HESS CS and Amendments

Section 1. This section amends AS 25.27.020(b), “Duties and responsibilities of
the agency”, to allow the Child Support Support Division to apply noncash 
contributions of the noncustodial parent to his or her child support obligation if the 
following conditions exist:

1. the custodial parent has agreed to the arrangement.
2. outlines that noncash credit can be given for basic needs o f the child(ren)
3. the noncash contribution is given directly to the child(ren)’s custodian
4. with the adoption of Amendment No. 1 the obligor would be required to

present clear and convincing evidence of the noncash contribution
5. the custodial parent or guardian cannot be receiving assistance under AS

47.27 (Alaska Temporary Assistance Program) or 42 U.S.C. 612 (American 
Indian Welfare Reform Act)

Section 2. Section 2 amends AS 25.27.060, “Order o f support”, to add a
provision defining support order and to allow the agency or the court to reduce the 
cash payment of a court or administrative support order to reflect the payment of a 
noncash contribution.

Section 3. Section 3 places in uncodified law language that only noncash
contributions made on or after the effective date of HB 176 will be applied to a child 
support account.

Section 4. Section 4 is an immediate effective date clause.

Rcprcsentative_John_Coghill@LEGIS.statf.ak.us

mailto:Rcprcsentative_John_Coghill@LEGIS.statf.ak.us


FISCAL NOTE

Revision Date/Time (Note if correction):_________________Dept. Affected__________ Revenue________
Title Noncash Child Support_______________________ RDU Revenue Programs & Services
________________________________________________________ Component Child Support Enforcement
Sponsor Representative Coghill________________________ _____________________________
Requester House Judiciary Committee___________________ Component No. 111

STA TE O F  A LA SK A  Fiscal Note Number. ________________
2004 L E G ISL A T IV E  SESSIO N  Bill Version: CSHB 176(HES)

() Publish Date: ________________

Expenditures/Revenues____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below____________________
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 139.8 139.8 139.8 139.8 139.8 139.8
Travel
Contractual
Supplies
Equipment
Land & Structures ■

Grants & Claims
Miscellaneous

TOTAL OPERATING 139.8 139.8 139.8 139.8 139.8 139.8

|CAPITAL EXPENDITURES | i l l

CHANGE IN REVENUES ( ) 1 I I  1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 92.3 92.3 92.3 92.3 92.3 92.3
1003 GF Match
1004 GF
1005 GF/Program Receipts 47.5 47.5 47.5 47.5 47.5 47.5
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 139.8 139.8 139.8 139.8 139.8 139.8

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill Is included in the Governor's FY 2005 budget proposal: 

POSITIONS ________________
Full-time 3 3 3 3 3 3
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
CSED estimates that in approximately 1,500 cases the parties may elect to participate in the noncash child 
support program. All case accounting for noncash payments would have to be done manually. If 1,500 
cases were approved for noncash payments and each of these cases required an average of 4 
adjustments per year, CSED would have to complete an additional 6,000 manual adjustments per year. To 
complete this number of adjustments, CSED would need three additional Accounting Tech I positions.

Prepared by: 
Division

Approved by: 
Agency

John Mallonee
Child Support Enforcement

Phone (907) 269-6802 
Date/Time 4/21/04 10:15 AM

Steve Porter, Deputy Commissioner Date 4/21/2004
Department of Revenue

(Revised 12/2003 OMB) Page 1 o f 1_



FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____________
Title "An Act relating to funding for school districts
operating secondary school boarding programs ..................

Fiscal Note Number:
Bill Version:
() Publish Date:

CS HB 425

Dept. Affected: Education & Early Development
’ RDU K-12_Support___________________

Sponsor
Requester

Representative Coghill
House HESS

_Component Boarding Home Grants 

"Component No. 148

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

1,179.0 1,179.0 1,179.0 1,179.0 1,179.0

TOTAL OPERATING 1,179.0 1,179.0 1,179.0 1,179.0 1,179.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( THE
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

1,179.0 1,179.0 1,179.0 1,179.0 1,179.0 0.0

TOTAL 1,179.0 1,179.0 1,179.0 1,179.0 1,179.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This Act would make a stipend available to districts currently providing a residential boarding home program. 
The stipend would be used for one round trip ticket per year for any boarding home student to travel within 
the state to attend the school in the district with the dormatory.

The restrictions on students who come from communities that have daily access to an appropriate grade 
would be removed until July 1, 2009.

A community with an ADM of less than 10 will still be counted as a school if the decline is due to students 
enrolling in another district's secondary school boarding program.

Prepared by: Eddy Jeans, School Finance Manager
Division Education and Support Services

Approved b y : _________________________________
Agency Education & Early Development

(Rovlsod 12/2003 OMB)

Phone 465-8679_______
Date/Time 3/10/04 9:10 AM

Date 3/10/2004

Page 1 of 2



Alaska Department of Education & Early Development 
Residential Programs
Prepared 2/27/04 by El win Blackwell Updated 3/10/04

District Community Capacity
Monthly
Stipend

Yearly
Cost

Estimated 
Round trip

Annual
Airfair

Estimated
Grant Comments

Galena Galena* 92 577 477,756 800 73,600 551,356 180 day program
Lower Kuskokwim Bethel 35 490 154,350 500 17,500 171,850 180 day program
Nenana Nenana 96 472 407,808 500 48,000 455,808 180 day program

Totals_____________ 223___________1,039,914__________ 139,100 1,179,014

Iditarod Takotna 40 490 Inactive program
Northwest Arctic Kotzebue 40 577 Inactive program
Nome - Beltz HS. Nome 40 577 2 week Voc-Ed program

♦Galena's capacity was reduced by the 8 students that they arc currently being reimbursed for under the Boarding Home program.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title Noncash Child Support

Fiscal Note Number
Bill Version:
() Publish Date:

Dept. Affected: 
"BRU

H B17 6-ACS-T C-4-13-04

Alaska Court System

Sponsor
Requester

Component Trial Courts
Representative Coghill

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES ! I

CHANGE IN REVENUES ( ) I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Spedfy Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The Alaska Court System does not anticipate any fiscal impact from the passage of HB 176,

Prepared by: 
Division

Approved by: 
Agency

Doug Wooliver Administrative Attorney Phone 463-4750
Alaska Court System Date/Time 4/13/04 10:58 AM

Stephanie Cole Administrative Director by Doug Wooliver 
Alaska Court System_______________________________

Date 4/13/2004

(Revisod 0/2003 OMB| Page 1 o f 1__



FISCAL NOTE

Revision Date/Time (Note if correction):________________ Dept. Affected;_________LAW______________
Title “An Ad providing that certain obligors can receive RDU CIVIL____________________________
credit against their child support obligation..."_______________________ Component Collections and Support____________
Sponsor Representative Coghill___________________________  _________________________________
Requester House Health, Education and Social Services_______ Component No. _________

Expenditures/Revenues________________________________ (Thousands of Dollars)_____________________

STATE OF ALASKA Fiscal Note Number HB176-LAW-C&S-4-13-0
2004 LEGISLATIVE SESSION Bill Version: HB176_____________

() Publish Date: __________________

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
T ravel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I

CHANGE IN REVENUES ( ) | !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost:
Mark this box (X) if funding for this bill is included

POSITIONS

0.0
in the Governor's FY 2005 budget proposal:

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill allows certain types of noncash child support to reduce the amount of money owed for child 
support in certain circumstances.

Passage of this legislation will have no significant fiscal impact on the Department of Law.

Phone 465-3673_____
Date/Time 4/13/04 8:55 AM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 4/13/2004
Agency Department of Law______________________________________

Prepared by: Kathryn A. Daughhetee, Director
Division Administrative Services

(Revised 12/2003 OMB) Page 1 of 1



FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title Noncash Child Support

Fiscal Note Number ______
Bill Version: HB 176
() Publish Date: ______

Dept. Affected: 
RDU

Revenue
Revenue Programs & Services

Component Child Support Enforcement
Sponsor
Requester

Representative Coghill
House HESS Component No. 111

Expenditures/Revenues . (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

72.0 72.0 72.0 72.0 72.0 72.0

TOTAL OPERATING 72.0 72.0 72.0 72.0 | 72.0 72.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health

47.5 47.5 47.5 47.5 47.5 47.5

24.5 24.5 24.5 24.5 24.5 24.5

Other (Specify Type-Do not abbreviate)
TOTAL 72.0 72.0 72.0 72.0 72.0 72.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding fo r this bill is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
There are approximately 3,600 cases that could qualify for noncash child support. All case accounting for 
noncash payments would have to be done manually. If 900 cases were approved for noncash payments 
and each of those cases required an average of 4 adjustments per year, CSED would have to complete an 
additional 3,600 manual adjustments per year. To complete those adjustments CSED wouid need two 
additional Accounting Tech I positions,

Prepared by: John Mallonee  Phone (907) 269-6802______
Division Child Support Enforcement  Date/Time 4/9/04 2:42 PM______

Approved by: Steve Porter, Deputy Commissioner________________________  Dale 4/9/2004___________
Agency Department of Revenue__________________________________

(Revitm) 12/2003 omb) Page 1 o f____ 1___
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H O U SE  BILL NO.

rN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  R U L E S  C O M M IT T E E

I n t r o d u c e d :
R e f e r re d :

A BILL 

FOR AN ACT ENTITLED

1 II "An Act relating to open meetings guidelines applicable to legislators, to the

2 || confidentiality of complaints and proceedings involving alleging violations of AS 24.60,

3 II and to hearings on formal charges by the Select Committee on Legislative Ethics or its

4 || subcommittees."

5 II BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 || * Section 1. AS 24.60.037 is repealed and reenacted to read:

7 II Sec. 24.60.037. Open meetings guidelines, (a) A meeting of a legislative

8 || body is open to the public in accordance with the open meetings guidelines established

9 || in this section. A legislator may not participate in a meeting held in violation o f these

10 || open meeting guidelines.

11 || (b) Public notice o f the time and place o f a meeting o f  a legislative body that

12 II is reasonable under the circumstances shall be provided, except that public notice o f a

13 || caucus meeting is not required.

14 II (c) Political strategy m ay be considered in a closed meeting; however, a vote

-1-
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WORK DRAFT WORK DRAFT 23-LS1932VH

may not be taken or other agreement reached on support for or opposition to a 

particular measure in a closed meeting. For purposes o f  this subsection, "political 

strategy" includes the scheduling of measures for committee consideration or for 

calendaring, matters involving scheduling of sessions or relations between the houses, 

and selection of a procedural course of action to be pursued in an open meeting.

(d) To the extent that the application of this section to a particular situation 

conflicts with the uniform rules adopted by the legislature, or a parliamentary ruling 

by a house o f the legislature or one of the presiding officers, the rules or the ruling 

controls.

(e) Notwithstanding AS 24.60.130(h) and (n), if  a complaint alleges a 

violation o f this section by a group of legislators that includes a legislative member o f 

the committee and that member’s alternate, the complaint shall be treated as two 

separate complaints with members of the group apportioned between them so that the 

legislative member is not disqualified from participating in a proceeding involving one 

of the complaints and the alternate is not disqualified from serving in a proceeding 

involving the other.

(f) This section does not apply to a meeting o f

(1) a committee on committees;

(2) a legislative body or group o f legislators considering only matters 

involving the organization of a committee or a house o f the legislature, including 

selection o f legislative officers;

(3) a legislative body or group o f legislators and the governor or staff 

o f the Office o f the Governor;

(4) officers o f the legislature, including committee chairs;

(5) officers o f a caucus or officers o f  more than one caucus.

(g) For purposes o f this section,

(1) "caucus" means a group o f legislators who share a political 

philosophy or common goal and who organize as a group, but does not include a 

committee or other organization formed by appointment, or under statute or the 

uniform rules;

(2) "legislative body" means

- 2-
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WORK DRAFT WORK DRAFT 23-LS1932VH

(A) the legislature or a house o f  the legislature;

(B) a legislative comm ittee, task force, commission, or similar 

body formed by appointment, or under statute or the uniform niles;

(C) a caucus; and

(D) a subcommittee consisting of more than one o f  the 

m em bers o f a legislative body listed under (A) - (C) of this paragraph;

(3) "meeting" means a gathering o f  at least a majority o f the members 

ol a legislative body during which the legislative body takes action by voting or 

otherwise reaching agreement on a course o f  action.

* Sec. 2. AS 24.60.170(j) is amended to read:

(j) If  the committee has issued a formal charge under (h) o f this section, and if 

the person charged has not admitted the allegations o f the charge, the committee shall 

schedule a hearing on the charge. The committee may appoint an individual to 
present the case against the person charged if that individual does not provide 
and has not provided legal advice to the committee except in the course of 
presenting cases under this subsection. The hearing shall be scheduled for a date 

more than 20 days after service o f the charge on the person charged, unless the person 

agrees to an earlier hearing date. At the hearing, the person charged shall have the 

right to appear personally before the committee, to subpoena witnesses and require the 

production o f  books or papers relating to the proceedings, to be represented by 

counsel, and to cross-examine witnesses. A  witness shall testify under oath. The 

committee is not bound by the rules o f evidence, but the committee's findings m ust be 

based upon clear and convincing evidence. Testimony taken at the hearing shall be 

recorded, and evidence shall be maintained.

* Sec. 3. AS 24 .60 .170(/) is amended to read:

(/) Proceedings o f the committee relating to complaints before it are 

confidential until the committee determines that there is probable cause to believe that 

a violation o f  this chapter has occurred. The complaint and all documents produced or 

disclosed as a result o f the committee investigation are confidential and not subject to 

inspection by the public. If in the course o f  an investigation or probable cause 

determination the committee fmds evidence o f probable criminal activity, the

-3-
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committee shall transmit a statement and factual findings limited to that activity to the 

appropriate law enforcement agency. If  the committee finds evidence o f a probable 

violation of AS 15.13, the committee shall transmit a statement to that effect and 

factual findings limited to the probable violation to the Alaska Public Offices 

Commission. All meetings o f the committee before the determination o f probable 

cause are closed to the public and to legislators who are not members o f the 

committee. However, the committee m ay permit the subject o f the complaint to attend 

a meeting other than the deliberations on probable cause. The confidentiality 

provisions of this subsection may be waived by the subject of the complaint. Except 
to the extent that the confidentiality' provisions are waived by the subject of the
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ALASKA STATE LEGISLATURE

Session: 
Alaska State Capitol 

Juneau, AK 99801-1182 
Phone: (907) 465-1958 

Fax: (907) 465-4928

Interim: 
PO Box 464 

Chugiak, AK 99567

REPRESENTATIVE BILL STOLTZE
Reptesentadve_Bill_Stolt2e@legis.state.ak.us

M EM O RA N D U M

DATE: March 12, 2003

TO: Representative Weyhrauch
Chairman, State Affairs Committee

FROM: Representative Bill Stoltze

RE: House BiU 177

Please schedule House Bill 177 for a hearing at your earliest convenience. 

Thank You

D IS T R IC T  16

B IR C H W O O D  •  B U T T E  •  C H U G IA K  •  E K L U T N A  •  F A IR V IE W  L O O P  
K N IK  R IV E R  RO A D  • LAZY M O U N T A IN  •  PA L M E R  •  P E T E R S  C R E E K

Chair:
House Finance Subcommittees for, 
Department of Public Safety 
Department of Law

Member:
House Finance Committee 
Legislative Council

mailto:Reptesentadve_Bill_Stolt2e@legis.state.ak.us


ALASKA STATE LEGISLATURE

Session:
Chair:
House Finance Subcommittees tor, 
Department of Public Safety 
Department of Law

Alaska Slate Capitol 
Juneau, AK 1)9801-1182 

Phone: (907) 465-4958
Fax: (907) 465-1928 

Toll Free (866) 465-4958
Member:
House Finance Committee 
Legislative Council

Interim: 
PO Box 464 

Chugiak, AK 99567

Sponsor S tatem ent
for

House BiU 177

“An Act reluting to concealed handguns.”

In 2002, Senate Bill 242 was introduced to simplify and clarify the procedures for recognizing 
concealed handgun permits for other states. As the result of a floor amendment offered late in 
the session, recognition was limited to those permits held by individuals who had not had a 
permit denied or revoked. Although, the amendment appeared reasonable on the surface, an 
unintended consequence was the result. Texas, the second most populous state in the nation, has 
refused reciprocity. The refusal is really more technically bureaucratic, and is a barrier to 
reciprocity. House Bill 177 is an attempt to resolve the existing barrier.

The first section of the bill would recognize permit holders from other states as valid permit 

holders in Alaska.

The second section of the legislation would require the Alaska Department of Public Safety to 
enter into reciprocity agreements with other states, when it is necessary to benefit Alaska permit 

holders.

I appreciate your consideration of this legislation.

D IS T R IC T  16

B IR C I-IW O O D  •  B U T T E  •  C H U G IA K  •  E K L U T N A  « FA IR V IE W  L O O P  
K N IK  R IV E R  ROAD •  LAZY M O U N T A IN  •  PA L M E R  •  P E T E R S  C R E E K



N ational Rifle A ssociation of A merica 
I n s t i t u t e  f o r  L e g is la t iv e  A c tio n  
555 C a p i to l  M a l l ,  S u ite  625 

S a c r a m e n to ,  C a l i f o r n ia  95814 
(916)446-2455 voice ■ (916)448-7469 fax

Sta te  & Local  A ffairs D ivision 
B rian  J ud y , Ala sk a  Sta te  L iaison

M arch 7, 2003

Representative Bill Stoltze 
State Capitol, Room 421 
Juneau, AK 99801-1182

Dear Representative Stoltze:

On behalf o f the over 24,000 Alaska members o f the National Rifle Association, let me take this 
opportunity to offer our strong su pp ort for House Bill 177. HB 177 would help, in two ways, to 
ensure that other states recognize Alaska concealed handgun permits.

First, HB 177 would repeal language which was put into the code last session as an amendment 
to a bill which was introduced to clarify the recognition o f concealed handgun permits from other 
states. Senate Bill 242 (2002) was intended to simplify the recognition process by plainly 
recognizing all permits issued by other states. Supporters o f the bill accepted an amendment late 
in the legislative process which has caused at least one state to refuse to recognize Alaska 
permits.

A concern was raised last year that Alaska residents who had a permit denied or revoked could 
travel to another state which issues permits to non-residents, obtain a permit and travel back to 
Alaska and carry under the out-of-state permit. Although supporters o f SB 242 felt such was a 
highly unlikely scenario, an amendment was accepted to limit recognition o f out-of-state permits 
to those held by individuals who had never had a permit denied or revoked in Alaska. It was 
thought that this restriction would have no impact on the recognition o f permits.

Unfortunately, the language has led to a refusal by the State o f Texas to recognize Alaska permits 
because Alaska’s law imposes limits on the recognition o f Texas permits while Texas would 
impose no such limitation on the recognition o f Alaska permits. The likelihood that, in reality, a 
Texas permit would not be recognized due to the provision in question is ju st about as unlikely as 
an Alaskan traveling to the lower 48 to circumvent the Alaska permit law. However, the fact 
remains that the SB 242 amendment has created a barrier to the recognition o f Alaska permits. 
The repeal o f this language by HB 177 will open the door to greater recognition of Alaska 
permits.



I will provide you with a copy o f the letter from the Texas Department o f Public Safety (DPS) to 
A laska DPS which lays out the problem. More importantly, I will also provide you with 
information on the issuance criteria o f Y'ie eleven states which issue concealed handgun permits 
to non-residents. It is obvious, after reviewing this material, that should an Alaskan go to die 
trouble o f traveling to another state, it is highly unlikely that person would be able to obtain an 
out-of-state permit. The issuance standards are generally at least as strict in each o f the other 
states and fingerprint-based background checks are performed in virtually all cases.

W ith all due respect to those who raised questions last session, in reality, the evidence suggests 
that their concerns, while sincere, are not warranted. Further, since any person who can lawfully 
own and possess a firearm can legally carry openly in A laska, an individual who had a permit 
denied or revoked in Alaska for a non-prohibiting offense could simply carry openly in  Alaska 
widiout going to all die trouble and expense o f obtaining anodier state’s permit.

The second issue addressed by HB 177 involves reciprocity agreements widi other states. 
Aldiough die State o f Alaska now recognizes all other states’ permits and is not required to enter 
into reciprocity agreements, some other states still require agreements for them to be able to 
recognize A laska permits. HB 177 would require the Alaska Department o f Safety to enter into 
reciprocity agreements widi other states when it is necessary to benefit Alaska permit holders. 
Such agreements will only be required in rare cases and, dius, die cost to the Department in time 
and resources should be negligible.

Please let me know how I can be o f assistance in the effort to pass House Bill 177.

Sincerely,

UA Cl/e WMA
Brian Judy 1/ (
Alaska State Liaison
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June 2S, 2002

D elbert Sm ith  
D=puty C om m issioner 
Alaska D epartm ent o f  Public Safety 
5700 E. T udor Road 
A nchorage, Alaska. 99507

Re: C oncealed  H andgun R eciprocity
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D ear C om m issioner Smith.

The D epartm ent recently received notice o f  “Senate Bill 242 am H” passed  by the A laska 
legislature. W e have review ed the bill to dclcnnine if  it is now possible for Texas and A laska 
to enter in to  a reciprocity agreem ent concerning concealed handgun licenses. S.B. 242 am  H 
allows the state o f  Alaska to recognize a concealed handgun license from another state as long 
as the license holder has not had an application for a handgun perm it rejected in A laska o r had 
a handgun perm it revoked or suspended by A laska. Texas G overnm ent Code Section 
411.175(b)(2) allows the D epartm ent to enter into a reciprocity agreement i f  the o ther state 
recognizes a license issued in Texas. ,

A fter rev iew ing  both statutes, w e are trying to determ ine i f  A laska will recognize all licenses 
issued by T exas. For instance, i f  T exas and A laska were to enter into a reciprocity agreem ent, 
■would A laska recognize the following Texas concealed handgun licenses:

1) i f  th e  T e x a s  l ic e n s e e  is  c u r r e n t ly  e l ig ib le  fo r a  T e x a s  lic en se , b u t  n o t an  A la s k a  
p e r m i t  a n d  h a s  never a p p l ie d  fo r  a n  A la s k a  p e rm it;

2) i f  the Texas licensee is currently eligible for a Texas license, but no t an A laska 
perm it and has had an application in Alaska rejected or had a perm it revoked or 
suspended by  Alaska;

3 )  i f  the Texas licensee is currently  eligible for a Texas license and an A laska perm it, 
bu t applied for an A laska perm it w hen h e  was not eligible and w as rejected, o t  had 
an Alaska perm it revoked because he w h s  not eligible at the time, ,

egt/AA Of-tOMJ/nrrrEH'Lorzx
c  om ens y • service • YHorrxrnoN

-Tui n o  • r iA c i  n  n e e  A a n n QCV D CI1
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1 w ill await your response before proceeding any further in regard to An agreement between 
A laska and Texas. If  you have any questions concerning the Texas concealed handgun statute, 
p lease contact Louis Beaty at 512-424-5836.

T hom as A. Davis, Jr. 
D irector

TAD'.lab

ttUAt. orronVHTTrturiarct.

c a u m iv  • ««.«"•£ • rA orccno*
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Del Smith, Commissioner

TONY KNOWLES. GOVERNOR

DEPARTMENT OF PUBLIC SAFETY
Perm)la and Ucwuing Unit 
5700 6 tat Tudor Road

DIVISION O F ALASK A STA TE  TR O O P E R S

Anaxyaga. Alajtea 39507 
Telephone (907) Z89-039Z 
Facsimile (9Q7) 2B9-5609

Thom as A. D avis, Jr.
D ir e c to r
T exas D epartm ent o f  Public Safety 
5805 N orth L am ar B lvd., Box" 4087 
A ustin , Texas 78773-0001

D ear Mr. Davis:

O ur D epartm ent is in receipt o f  your letter dated June 28, 2002 revisiting  the possibility o f  a  reciprocal 
agreem ent in reference to concealed handgun perm its. “Senate B ill 242 am  H“  did amend A laska Statute 
18.65.748 w hich now  authorized the State o f  A laska to recognize concealed handgun perm its from  all o ther 
Slates.
A fte r review ing your letter and the three proposed conditions, w e have determ ined that we will recognize 
licenses issued by the State o f  Texas if  a person holds a valid T exas perm it and if  the person has not had an 
application for a concealed handgun perm it rejected in the S ta te  o f  A laska because the person w as 
unqualified under ASI 8.65.705 or had a concealed handgun perm ic revoked o r suspended by this state.

W c would not recognize a  T exas perm it under the o ther tw o circum stances you listed. B ased on the 
language o f  ou r new  law, no reciprocity agreem ent is needed.

Please feel free to  contact m e i f  you have further questions concerning the concealed handgun perm it
program .

Sincerely,

Lieutenant Ju lia  P .G rim es 
A laska State T roopers

JG rm bf

Cc: R epresentative Terry K eel

■V •/* 1 r."« IYhW*



PERMIT ISSUANCE CRITERIA 
FOR STATES WHICH ISSUE 

CONCEALED WEAPON PERMITS TO NON-RESIDENTS
(As com pared to A laska’s qualifications)

Alaska - fingerprints required with application
1)21 years o f age
2) Eligible to own/possess under federal law*
3)Not been convicted o f two or more Class A misdemeanors within six years
4)Nct in last tliree years ordered to complete alcohol/substance abuse program

Arizona  - fingerprints required with application
1) 21 years o f age
2) No felony indictment or conviction
3) Does not suffer from mental illness nor has been adjudicated mentally incompetent
4) Fingerprints to FBI for national criminal history check

Florida - fingerprints required with application
1) 21 years o f age
2) Eligible to own/possess under federal law
3) No misdemeanor crime o f violence in last three years
4) Not committed for substance abuse or convicted o f a crime relating to controlled substances 
within three years
5) Does not chronically and habitually use alcohol, as provided by Florida law

Idaho - fingerprints required with application
1)21 years of age
2) Eligible to own/possess under federal law
3) No misdemeanor crime o f violence in last three years
4) Not an unlawful user o f or addicted to controlled substance
5) Not currently suffering from mental illness nor has been adjudicated mentally ill
6) Not subject lo protection order

Indiana - fingerprints required with application
1)18 years o f age
2) No felony conviction
3) Must be o f good character and reputation
4) Applicant must have a “proper reason” to carry a handgun
note: Issuance to non-residents seems lo be limited to those who have a regular place o f business 
or employment in Indiana.



Iowa  - fingerprints not mentioned in statute but criminal history check specifically required
1)18 years o f age
2) No felony conviction
3) No history o f  repeated acts o f violence
4) Not addicted to the use o f alcohol or any controlled substance
5) Issuing officer must reasonably determine the applicant does not constitute a danger to any 
person
6) Applicant must “reasonably justify” why he needs to carry a handgun

M aine  - fingerprints may be required with application
1) 18 years o f age
2) No felony conviction nor charges pending
3) Not been convicted o f three or more misdemeanors in last five years
4) Not a drug user and not convicted in last five years o f marijuana possession nor other drug 
crimes
5) Not convicted o f possession o f a firearm in a bar in last five years
5) Not been the subject o f an investigation regarding domestic violence
6) Numerous other criteria which essentially mirror federal law

M aryland  - fingerprints required with application
1)18 years o f age
2) No felony conviction
3) Has not exhibited a propensity for violence or instability
4) Not convicted o f  any offense involving possession, use or distribution o f controlled substance
5) Not under legitimate medical direction nor an alcoholic
6) Applicant m ust have “good and substantial reason” to carry a handgun

Nevada - fingerprints required with application
1)21 years o f age
2) Eligible to own/possess under federal law
3) Nol convicted o f  a misdemeanor crime o f violence in last three years
4) Not convicted o f DUI nor committed for alcohol or drug treatment in last five years
5) Not convicted o f a crime involving domestic violence nor subject lo a dv restraining order

North Dakota - fingerprints required with application
1)18 years o f age
2) Eligible to own/possess under federal law
3) Not convicted o f a Class A misdemeanor crime of violence in last five years
4) Diagnosed and confined or committed as mentally ill or deficient in last three years
5) Non-resident application requires a LOCAL background check and approval from local law 
enforcement in the applicant’s county (or city, borough, etc...) o f residence



Utah - fingerprints required with application
1)21 years o f age
2) Eligible to own/possess under federal law
3) No conviction for crime o f violence nor offense involving moral turpitude or domestic violence
4) No conviction for offense involving use o f alcohol or controlled substances
5) Has not been adjudicated mentally ill
6) Is not a danger to self or others as demonstrated by specific evidence

Washington - fingerprints required with application
1)21 years o f age
2) No felony convictions
3) No domestic violence misdemeanor convictions since July 1, 1993
4) Has been ordered to forfeit a firearm in the last year for, among other reasons, possessing a 
firearm while under the influence of alcohol or any drug
5) Has not been involuntarily committed for mental health treatment
6) No outstanding felony or misdemeanor arrest warrants
7) Not subject to provisions o f protective order

* Federal law  (18 U.S.C. §922 (g)) prohibits possession o f a firearm by any person:
1) who has been convicted o f a crime punishable by imprisonment for more than one year 
(generally includes any felony);
2) who is a fugitive from justice;
3) who is an unlawful user o f or addicted to any controlled substance;
4) who has been adjudicated as a mental defective or who has been committed lo a mental 
institution;
5) who is an illegal alien or who has been admitted under a nonimmigrant visa;
6) who has been dishonorably discharged from the Armed Forces;
7) who has renounced his US citizenship; or
8) who has been convicted o f a misdemeanor crime o f domestic violence.



Crime Rates by State: 2001
(Reported Offenses per 100,000 Population)

Total Crime State
State Index R ank
Alabama 4,319.4 n oJJ

■Jy Alaska 4,236.2 30
Arizona 6,077.4 50
Ajkansas 4,134.2 26
California 3,902.9 22
Colorado 4,218.9 29
Connecticut 3,117.9 11
Delaware 4,052.8 23
District of 7,709.6 51
Columbia
Florida 5,569.7 49
Georgia 4.646.3 37
Hawaii 5,386.1 48
Idaho 3,133.4 12
Illinois 4,097.8 25
Indiana 3,831.4 21
Iowa 3.301.2 15
Kansas 4,321.4 34
Kentucky 2,938.1 8
Louisiana 5,338.1 47
Maine 2.688.2 5
Maryland 4,866.S 40
Massachusetts 3,098.6 10
Michigan 4,081.5 24
Minnesota 3,583.7 18
Mississippi 4.185.2 28
Missouri 4.776.1 39
Montana 3,688.7 20
Nebraska 4,329.6 35
Nevada 4,266.0 32
New Hampshire 2,321.6 1
New Jersey 3,225.3 14
New Mexico 5,324.0 46
New York 2,925.1 7
North Carolina 4,938.0 41
North Dakota 2,417.7 *1

Ohio 4,177.6 27
Oklahoma 4,607.0 36
Oregon 5.044.1 42
Pennsylvania 2,961.1 9
Rhode Island 3.684.9 19
South Carolina 4,752.7 38

Violent State Property State
Crime R ank Crim e R ank
438.6 29 3,880.8 32
588.3 41 3,647.9 26
540.3 36 5,537.1 50
452.8 30 3,681.4 28
617.0 43 3,286.0 18
350.7 21 3,868.2 31
335.5 19 2,782.4 11
611.4 42 3,441.4 22

1,736.7 51 5,972.8 51

797.2 50 4,772.5 47
497.0 33 4.149.3 39
254.6 9 5,131.5 49
243.1 8 2,890.3 14
636.9 44 3,460.8 24
371.8 25 3,459.6 23
269.1 13 3.032.1 15
404.8 27 3,916.6 n o

257.0 10 2.681.1 10
687.0 45 4.651.1 45
111.5 j 2.576.7 7
783.0 49 4,083.8 37
479.5 31 2.619.1 8
554.7 38 3,526.8 25
264.4 12 3,319.3 19
350.1 20 3,835.1 30
541.3 37 4,234.9 40
352.4 23 3.336.3 20
304.3 16 4,025.3 35
586.8 40 3,679.2 27
170.3 5 2,151.3 1
390.1 26 2.835.2 12
781.1 48 4,542.8 43
516.0 35 2,409.1 5
494.3 32 4,443.7 42

79.6 1 2.338.1 4
351.9 22 3.825.7 29
512.3 34 4,094.7 38
306.7 17 4,737.4 46
410.4 28 2,550.7 6
309.6 18 3,375.3 21
720.3 46 4,032.4 36

K en tu cky  D e sk b o o k  o f  E conom ic  S tatistics



Total Crime State Violent State Property State
State Index Rank Crime Rank Crime Rank
South Dakota 2,332.0 2 154.8 4 2,177.2 2
Tennessee 5,152.8 45 745.3 47 4,407.5 41
Texas 5,152.7 44 572.8 39 4,579.9 44
Utah 4.243.0 31 234.1 7 4.008.9 34
Vermont 2,769.3 6 105.0 2 2,664.2 9
Virginia 3,178.3 13 291.3 15 2.886.9 13
Washington 5,151.9 43 355.0 24 4,796.8 48
West Virginia 2,559.5 4 279.4 14 2,280.1 3
Wisconsin 3,321.2 16 231.1 6 3,090.1 16
Wyoming 3,517.6 17 257.3 11 3,260.4 17
Source: Federal Bureau o f Investigation, Uniform Crime Reports, http://www.fbi.gov/ucr/ucr.htm

Kentucky D eskbook o f  Econom ic Statistics

http://www.fbi.gov/ucr/ucr.htm
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Handgun Epidemic Lowering Plan (HELP) Network Firearm 
__________ Injury Prevention State Status Report __

Vermont Updated 2/6/2002

Pediatric and Young Adult, and all Firearm  Deaths and Rate per 100,000 Population (1999)

S uicide Hom icide U nin ten tion al U nd eterm in ed Total F irea rm
Popula tion D eaths Rate D eaths Rate D eath Rate D eath Rate D eath Rate

All ages 593,740 46 7.7 8 1.3 2 0.3 1 0.2 57 9.6
0-14 112,801 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0
15-19 43,814 2 4.6 0 0.0 1 2.3 0 0.0 3 6.8
15-24 79,740 7 • 8.8 0 0.0 2 2.5 1 1.3 10 12.5
25-44 187,907 17 9.0 4 2.1 0 0.0 0 0.0 21 11.2
45-64 140,376 11 7.8 3 2.1 0 0.0 0 0.0 14 10.0
64+ 72,916 11 15.1 1 1.4 0 0.0 0 0.0 12 16.5

Vermont Compared With Other States (and D.C.)
Ranking H-highest. 5) -lowest)

Rate o f firearm deaths/l 00,000 pop. (1999)
Number of firearm deaths (1999)
Number of Federal Firearm Licensees (FFLs) (1999) 
Rate o f FFLs per 100,000 pop. (1999)

4
Number o f  Federal F irearm  Licensees (2001)

9.6 34 of 51
57 48 of 51

595 47 of 51
100.2 5 of 51

570 47 o f  51

For Available State Data, Contact:
Vermont Department of Health, Division of Health Surveillance: Public Health Statistics Unit 
http://www.state.vt.us/hcalth/healthsu.htm

H ELP Organizational Members Based in State: none

Compiled by HELP Network; (773) 880-8122, email: contact@helpnctwork.org. Children’s Mem. Hosp., 2300 Children's Plaza, #88, Chicago, IL i 
State Status Reports can be viewed at www.lielpnetwork.org

* Data are from National Center for Health Statistics. National Vital Statistics System 
Includes firearm deaths from all causes.
Bureau of Alcohol, Tobacco and Firearms (ATF). FFLs are those with a federal firearm license which is required tp sell firearms.

http://www.state.vt.us/hcalth/healthsu.htm
mailto:contact@helpnctwork.org
http://www.lielpnetwork.org


Handgun Epidemic Lowering Flan (HELP) Network Firearm 
Injury Prevention State Status Report

Alaska U p d a ted  2 /6 /2002

Pediatric and Young Adult, and all Firearm  Deaths and Rate per 100,000 Population (1999) 2

Suicide Hom icide U n in ten tio n a l U nd eterm in ed T otal F irea rm
P o pula tion D eath s Rate D eaths Rate D eath Rate D eath Rate D eath Rate

All ages 619,500 55 8.9 27 4.4 3 0.5 2 0.3 88 14.2
0-14 163,094 1 0.6 5 3.1 0 0.0 0 0.0 6 3.7
15-19 56,192 10 17.8 4 7.1 1 l.S 2 3.6 17 30.3
15-24 104,654 17 16.2 6 5.7 1 1.0 2 1.9 26 24.S
25-44 178,632 20 11.2 13 7.3 2 1.1 0 0.0 35 19.6
45-64 138,370 10 7.2 1 0.7 0 0.0 0 0.0 12 CO L

j

64+ 34,750 7 20.1 2

COw-i 0 0.0 0 0.0 9 25.9

Alaska Compared With Other States (and D.C.)
Ranking (1-highest. 51-lowest)

Rate o f firearm deaths/100,000 pop. (1999) 14.2 12 of 51
Number of firearm deaths (1999) 88 43 o f 51
Number of Federal Firearm Licensees (FFLs) (1999) 1,274 33 o f 51
Rate o f FFLs per 100,000 pop. (1999) 205.6 1 of 51
Number o f Federal Firearm Licensees (2001) ■ 1.211 35 o f  51

For Available State Data, Contact:
Alaska Department o f  Health and Social Services, Bureau o f  Vital Statistics 
http://health.hss.state.ak.us/

HELP Organizational M embers Based in State: none

1 Compiled by HELP Network; (773) 880-8122, email; contact@helpnetwork.org. Children's Mem. Hosp., 2300 Children's Plaza, #88, Chicago, IL i 
State Status Reports can be viewed at www.helpnetwork.org

2 Data arc from National Center for Health Statistics, National Vital Statistics System
■* In 1999, the I death due to legal intervention (not shown separately) is included in Total Firearm deaths.
4 Bureau of Alcohol, Tobacco and Firearms (ATF). FFLs are those with a federal firearm license which is required to sell firearms.

http://health.hss.state.ak.us/
mailto:contact@helpnetwork.org
http://www.helpnetwork.org
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ABOUT KIDS AND CUHS

30% of handguns are 
stored unlocked and 
loaded.
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Vermont Firearm Deaths

. ..Godirectly l o j s 1

Vermont Firearm Deaths
Ages 0 to 19. 1995-2000 
All Races, Both Sexes

2000 1999 J 1998l 1997 1996 1 1995
i

Accidental
0-4 0 0 0 0 0 0
5-9 0 0 0 0 0 0
10-14 0 0 0 0 0 0
15-19 0 1 0 0 1 1
Subtotal 0 1 0 0 1 1

Suicide
(0-4 0 0 0 0 0 0
js-9 0 0 ! o 0 0 0
10-14 0 0 0 1 0 0
15-19 4 2 5 0 2 5
Subtotal 4 2 5 1 2 5

Homicide i•
0-4 o 0 0 1 0 0
5-9 0 01 0 1 0 0
10-14 0 o | 0 0 0 0
15-19 0 0 | 0 0 1 0
Subtotal 0 oj 0 2 1 0

Undetermined/Othe
1
J 11

0-4 0 0! 0 0 0 0
1 5-9 o | ° ! 0 0 0j 0

10-14 oi 0 0 o | M 0

t
15-19 0 0 | o | 2 o! 0
Subtotal 0 0 0 2 i 0

All
Intents/TOTAL

1

1

1

'!

!

1

13-4 0 ol 0 1 oi 0
j.5-9 0 0: 0 1 o! oj
; in i/i nl n 1 n i 1 / i i i n 1

2/19/2003 12:41 P|v

http://www.kidsandguns.org/study/siates_deuths.asp7Venn


Common sense About kjcis ana uuns: Vermont nrearm ueatns imp://www.Kjasaiiaguns.org/siuay/staies_aeams.asp7VermG.

iu-n

15-19 
TOTAL

NOTE: Rales based on 20 or fewer deaths may be unstable. Use with caution.
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The HELP Network
HELP Network 
(773)880-8122 
contact@helpnetwork.org

Children's Memorial Hospita 
2300 Children’s Plaza.
Box #88,
Chicago. IL 60614

Legislative Update 
for the State o f

Alaska
www.helpnetwork.org

State Gun Laws
. Anti-Trafficking: Is there a one-handgun-per-month limit on gun sales? no

Assault Weapons: Are there limitations on assault weapons and magazines? no

Attorney General Regulations: May Attorney General regulate guns? yes

Background Check at State Level: Do state police perfotm a background check in addition to federal N1CS check? no

, Ballistic Fingerprinting: Must handguns be ballistic fingerprinted prior to sale? no

CCW Limits: May police limit carrying concealed handguns? no

Child Access Prevention -CAP: Are gun owners held accountable for leaving guns accessible to kids? no

Child-Safety Locks: Must locking devices be sold with guns? no

Gun Manufacturer Accountability: Do cities have authority to hold gun makers legally liable? no

Gun Show Checks: Are background checks required at gun shows? no

Juvenile Possession: Are minors restricted from possessing guns? yes

• Juvenile Sale: Is it illegal to sell guns to kids? yes

Licensing: Is a license/permit required to buy handguns? no

Local Gun Laws -Preemption: May cities enact laws stronger than the state's? partial

• Record Keeping: May police maintain gun sale records? no

Registration: Are all guns registered with law enforcement? no

Safety Standards: are there consumer safety standards on guns? no

Safety Training: Is safety training required for handgun buyers? no

Saturday Night Specials: Are there limitations on "junk" handguns? no

School Zones: Is it illegal to have a gun in or around schools? yes

, Secondary Sales: Arc background checks required on "private" gun sales? no

Waiting Period: Is there a waiting period on gun sales? no

Source: Brady Campaign - www.bradycampaign.org as of February 2002

Updated: 02/2002

mailto:contact@helpnetwork.org
http://www.helpnetwork.org
http://www.bradycampaign.org


The HELP Network
HELP Network 
(773) 880-8122 
contact@hclpnetwork.org

Children's Memorial Hospita 
2300 Children's Plaza,
Box #88,
Chicago, IL 60614

Legislative Update 
for the State of
Vermont

www.hetpnetwork.org

State Gun Laws

-

Anti-Trafficking: Is there a one-handgun-per-month limit on gun sales?

Assault Weapons: Are there limitations on assault weapons and magazines?

Attorney General Regulations: May. Attorney General regulate guns?

Background Check at State Level: Do state police perform a background check in addition to federal NICS check? 

Ballistic Fingerprinting: Must handguns be ballistic fingerprinted pnor to sale? /  , y; ' ' .

CCW Limits: May police limit carrying concealed handguns?

Child Access Prevention -CAP: Are gun owners held accountable for leaving guns accessibie.to rids? 

Child-Safety Locks: Must locking devices be sold with guns?

Gun Manufacturer Accountability: Do cities have authority to hold gun makers legally liable?

Gun Show Checks: Are background checks required at gun shows?

Juvenile Possession: Are minors restricted from possessing guns?

Juvenile Sale: Is it illegal to sell guns to kids?

Licensing: Is a license/permit required to buy handguns?

Local Gun Laws -Preemption: May cities enact laws stronger than the state's?

Record Keeping: May police maintain gun sale records?

Registration: Are all guns registered with law enforcement?

Safety Standards: are there consumer safety standards on guns?

Safety Training: Is safety training required for handgun buyers?

Saturday Night Specials: Are there limitations on "junk" handguns?

School Zones: Is it illegal to have a gun in or around schools?

Secondary Sales: Arc background checks required on "private" gun sales?

Waiting Period: Is there a waiting period on gun sales?
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Source: Brady Campaign - www.bradycampaign.org as of February' 2002

Updated: 02/2002
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FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title "An Act relating to concealed handguns."

Dept. Affected:
'BRU

Fiscal Note Number:
Bill Version:
() Publish Date:

SSHB 177

Law
Criminal Division

Component All
Sponsor
Requester

Representative Stoltze
House State Affairs Committee

Expenditures/Revenues

Component No. 

(Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING

Ooo©

0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0Estimate of any current year (FY2003) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
r  ull-time 
Part-time 
Temporary

' I '

ANALYSIS: (Attach a separata papa if necessary)
This bill recognizes valid permits to carry a concealed handgun from other jurisdictions. Holders of those permits 
would automatically be considered Alaska permittees as well. Further, the Department of Public Safety is directed to 
enter into reciprocity agreements with other states so Alaska permittees can carry concealed handguns in those states.

Passage of this legislation is not anticipated to have a fiscal impact on the Department of Law.

Prepared by: 
Division

Approved by: 
Agency

Joan M. Kasson
Attorney General's Office

Phone (907) 465-5370 
Date/Time 3/24/03 1:46 PM

Joan M. Kasson for Gregg D. Renkes. Attorney General 
Department of Law________________________________

Date 3/24/2003

(Rovlsod 9/2002 OMB) Page 1 of 1
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TEXAS DEPARTMENT OF PUBLIC SAFETY
5805 NORTH LAMAR BLVD *BOX 4087 ^AUSTIN, TEXAS 7C773-0001

512/424-2000
www.txdns. state, tx. us

THOMAS A. DAVIS, JR. 
DIRECTOR

COMMISSION 
COU£EN MCHUGH 

CHAJRMANDAVID McEATHRON 
ASST. DIRECTOR ROBERT B. HOLT 

JAMES B. FRANCIS, JR. 
COMMISSIONERS

April 4,2003

Barbara Bitney 
Alaska State Legislature via fax: 907-465-4928

RE: Concealed Handgun Reciprocity 

Dear Ms. Bilney:

The Department will negotiate reciprocity agreements with states that provide for the issuance 
of concealed handgun licenses, provided the background investigation meets or exceeds that 
required by federal law as a condition of receiving a handgun and the state recognizes a license 
issued in Texas. According to correspondence from Lieutenant Julia P. Grimes of the Alaska 
Department o f Public Safety, Alaska will not recognize a Texas license if the license holder 
has had an application in Alaska rejected or had a permit revoked or suspended by Alaska, 
Based on the fact Alaska does not recognize all Texas licenses, the requirement of Texas 
Government Code 411.173(b)(2) cannot be fulfilled, and the Department cannot enter into a 
reciprocity agreement with the slate of Alaska.

Sincerely,

Louis Beaty
Manager, Crime Records Service Legal Staff

* *  TOTAL P AG E . 01 * *

http://www.txdns


PERMIT ISSUANCE CRITERIA 
FOR STATES WHICH ISSUE 

CONCEALED WEAPON PERMITS TO NON-RESIDENTS
(As compared to A la ska ’ s qua lif ica tio n s )

Alaska  - fingerprints required with application
1) 21 years o f  age
2) Eligible to own/possess under federal law*
3)Not been convicted o f two or more Class A misdemeanors within six years
4)Not in last three years ordered to complete alcohol/substance abuse program

Arizona - fingerprints required with application
1)21 years o f  age
2) No felony indictment or conviction
3) Does not suffer from mental illness nor has been adjudicated mentally incompetent
4) Fingerprints to FBI for national criminal history check

Florida - fingerprints required with application
1)21 years o f  age
2) Eligible to own/possess under federal law
3) No misdemeanor crime o f  violence in last three years
4) Not committed for substance abuse or convicted of a crime relating to controlled substances 
within three years
5) Does not chronically and habitually use alcohol, as provided by Florida law

Idaho - fingerprints required with application
1) 21 years o f age
2) Eligible to own/possess under federal law
3) No misdemeanor crime o f  violence in last three years
4) Not an unlawful user o f or addicted to conf rolled substance
5) Not currently suffering from mental illness nor has been adjudicated mentally ill
6) Not subject to protection order

Indiana - fingerprints required with application
1) 18 years o f age
2) No felony conviction
3) Must be o f good character and reputation
4) Applicant must have a “proper reason” to cany a handgun
note: Issuance to non-residents seems to be limited to those who have a regular place o f business 
or employment in Indiana.



Iowa - fingerprints not mentioned in statute but criminal history check specifically required
1) 18 years o f  age
2) No felony conviction
3) No history o f repeated acts o f violence
4) Not addicted to the use o f alcohol or any controlled substance
5) Issuing officer must reasonably determine the applicant does not constitute a danger to any 
person
6) Applicant must “reasonably justify” why he needs to carry a handgun

M aine  - fingerprints may be required with application
1) i8  years o f  age
2) No felony conviction nor charges pending
3) Not been convicted o f  three or more misdemeanors in last five years
4) Not a drug user and not convicted in last five years o f marijuana possession nor other drug 
crimes
5) Not convicted o f  possession o f a firearm in a bar in last five years
5) Not been the subject o f an investigation regarding domestic violence
6) Numerous other criteria which essentially mirror federal law

M aryland  - fingerprints required with application
1)18 years o f  age
2) No felony conviction
3) Has not exhibited a propensity for violence or instability
4) Not convicted o f  any offense involving possession, use or distribution of controlled substance
5) Not under legitimate medical direction nor an alcoholic
6) Applicant must have “good and substantial reason” to carry a handgun

Nevada - fingerprints required with application
1) 21 years o f age
2) Eligible to own/possess under federal law
3) Not convicted o f  a misdemeanor crime o f violence in last three years
4) Not convicted o f DUI nor committed for alcohol or drug treatment in last five years
5) Not convicted o f a crime involving domestic violence nor subject to a dv restraining order

North Dakota - fingerprints required with application
1) 18 years o f  age
2) Eligible to own/possess under federal law
3) Not convicted o f a Class A misdemeanor crime o f  violence in last five years
4) Diagnosed and confined or committed as mentally ill or deficient in last three years
5) Non-resident application requires a LOCAL background check and approval from local law 
enforcement in the applicant’s county (or city, borough, etc...) o f residence



Utah - fingerprints required with application
1)21 years o f  age
2) Eligible to own/possess under federal law
3) No conviction for crime of violence nor offense involving moral turpitude or domestic violence
4) No conviction for offense involving use o f  alcohol or controlled substances
5) Has not been adjudicated mentally ill
6) Is not a danger to self or others as demonstrated by specific evidence

Washington - fingerprints required with application
1) 21 years o f age
2) No felony convictions
3) No domestic violence misdemeanor convictions since July 1, 1993
4) Has been ordered to forfeit a firearm in the last year for, among other reasons, possessing a 
firearm while under the influence o f alcohol or any drug
5) Has not been involuntarily committed for mental health treatment
6) No outstanding felony or misdemeanor arrest warrants
7) Not subject to provisions o f protective order

* Federal law  (18 U.S.C. §922 (g)) prohibits possession o f a firearm by any person:
1) who has been convicted o f a crime punishable by imprisonment for more than one year 
(generally includes any felony);
2) who is a fugitive from justice;
3) who is an unlawful user o f or addicted to any controlled substance;
4) who has been adjudicated as a mental defective or who has been committed to a mental 
institution;
5) who is an illegal alien or who has been admitted under a nonimmigrant visa;
6) who has been dishonorably discharged from the Armed Forces;
7) who has renounced his US citizenship; or
8) who has been convicted o f a misdemeanor crime o f domestic violence.
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HOMPESCH& EVANS
ATTORNEYS AT LAW

A PROFESSIONAL CORPORATION
DENALI FINANCIAL CENTER 

1J9N. CUSHMAN STREET, SUITE 400 
FAIRBANKS, ALASKA 99701

FACSIMILE TRANSMITTAL 

WARNING:

The information contained in this fas: Is confidential and/or privileged. This fax  is intended to he reviewed Initially by only the Individual named below. I f  
the reader o f this transmittal page is not the Intended recipient or a representative o f the Intended recipient, you are hereby notified that any review, 
dissemination or copying o f this fax  or the information contained herein Is prohibited. I f  you have rereived this fax  In error, please Immediately notify the 
sender by telephone and return this fa x  to tire sender at the above address. Thanh you-

Date: February 18, 2003 Time:
Sent By: Karon Our File No.:

FROM:

Name: Susan L. Evans 

Company: HOMPESCH & EVANS
A PROFESSIONAL CORPORATION

Phone: (907)452-1700 

Fax: (907) 456-5693

TO:

Name: Representative McGuire 

Company:

Re: Trust Bill 

Fax: (907) 465-6592

Total Number of Pages: 2 (including this page)

Special Instructions or A dditional Message:

Original Documents to Follow vir:

(_______ ) Mail

(______ ) No Documents to Follow This Transaction,

(________ ) Other
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H o m pesc h  &  E vans telephon e
(507)452-1700

FACSIMILE
(507)450-5693

EMAIL;

RICHARD W, HOMPESCH II 
SUSAN L EVANS

A T T O R N E Y S  A T - L A .W PROFESSIONAL STAFF 
BARBARA CORY-HOMPESCH 
ENROLLED AGENT (IRS)

A PROFESSIONAL CORPORATION
U9 N. CUSHMAN STREET, SUITE 400 
FAIRBANKS, ALASKA 99701-2879

February 18: 2003

V IA  E -M A IL AND FAX

Representative Lesil McGuire 
Juneau, Alaska

Re: The T ru s t B ill

Dear Representative McGuire:

I am writing witb regard to the Trust Bill. As you know, the bill amends both AS 13.36 
and AS 34.40. I am in favor of both amendments. My reasons are as follows:

Amendment to AS 13.36. I favor codifying the positions and listed powers o f trust 
protectors and trust advisors because of the flexibility they add to trusts. If there is no built-in 
flexibility the beneficiaries and trustees inevitably end up in court grappling with issues 
unforeseen at the time the trust was created, I also favor the default rule that neither the trust 
protector nor trust advisor have fiduciary duty. Clients often name close family friends and 
advisors as trust protectors and trust advisors, recognizing that they would not be able to serve if 
they were held to the highest (fiduciary) standard of care.

Amendment to AS 34.40. I favor the amendments to AS 34.40 because they bring much- 
needed clarification to the section.

I am grateful for your attention to this matter.

Sincerely yours,

HOMPESCH & EVANS 
A Professional Corporation

Susan L. Evans

SLE/



H o m p e sc h  &  E v a n s TELEPHONE
(y(>7)-452-17(K)

FACSIMILE
(907)450-5693

EMAIL:

RICHARD W. HOMPESCH II 
SUSAN I.. EVANS

A T  T  O  R N  F. Y S A T  L A \V 
A PROFESSIONAL CORPORATION 
119 N. OUSIIMAN STREET, SUITE -1(H) 
FAIRBANKS, ALASKA 9970I-2K79

PROFESSIONAL STAFF 
BARBARA C.ORY-! IOMFESCII 
ENROLLED AC ENT (IRS)

VIA E-MAIL AND FAX

February 20, 2003

Representative Lesil McGuire 
Juneau, Alaska

Re: The T ru s t Bill

Dear Representative McGuire:

I am writing with regard to the Trust Bill. As you know, the bill amends both AS 13.36 
and AS 34.40. 1 am in favor o f both amendments. My reasons are as follows:

Amendment to AS 13.36. 1 favor codifying the positions and listed powers of trust 
protectors and trust advisors because of the flexibility they add to trusts. If there is no built-in 
flexibility the beneficiaries and trustees inevitably end up in court grappling with issues 
unforeseen at the time the trust was created. I also favor the default rule that neither the trust 
protpfAnr nnr trimt advisor have fiduciary duty. Clients often name close family friends and
advi otcctors and trust advisors, recognizing that they would not be able to serve if
the> he highest (fiduciary) standard of care.

it to AS 34.40. 1 favor the amendments to AS 34.40 because they bring much- 
neec n to the section.

I am grateful for your attention to this matter.

HOMPESCH & EVANS
A Professional Corporation

Sincerely yours,

SLE/



Alaska State Legislature

Interim
716 West Fourth Avenue, Suite 430 

Anchorage, Alaska 99501 
Phone (907) 269-0250 
Fax 9907) 269-0249

Session
Stale Capitol Building, Room 118 

Juneau, Alaska 99801-1182 
Phone (907) 465-2995 

Fax (907) 465-6592

Vice-Chair, House Committee on 
Economic Development, 

Trad6 and Tourism

Chair, Judiciary Committee

Member 
Oil & Gas Committee

Representative Lesil McGuire
House District 28

Sponsor Statement
H B 212

“An Act relating to trusts, including trust protectors, trustee advisors, transfers of 
property in trust, and transfers of trust interests, and to creditor’ claims against, 
property subject to a power of appointment.”

Alaska was once in the lead in development of trust law. However, since that time other 
states have not only enacted similar legislation but have improved on it. Delaware has 
amended in statute six times since the date of enactment. The last time we amended our 
trust statutes and in particular our spendthrift statute was in 1998 and as a result, our laws 
are viewed as being deficient in many respects. This not only places our trust companies 
in an uncompetitive position but also places Alaska residents at a disadvantage when 
compared to the citizens of our competitor states. This bill rectifies many of these 
shortcomings.

This bill provides statutory authority to provisions commonly found in trust instruments. 
For instance, Section 1 of the bill specifically provides for the position of a trust advisor 
and trust protector and clarifies the manner in which these positions relate to the 
administrations of a trust. Delaware, South Dakota, and Idaho has similar legislation. 
Many trust instruments allow a trustee to make trust assets available for the use of a 
beneficiary. Section 2 allows trusts assets consisting of real property and tangible 
personal property to be used by a beneficiary without the use being considered a 
distribution which could in turn be subjected to the claims of a beneficiary’s creditors.
For example, a trustee could exercise its discretion and permit a beneficiary to reside in a 
family home. Were it not for this provision, the settlor’s intention that a family 
homestead be made available for future generations might be defeated.

Other sections contained in the bill codify a number of matters which have always been 
accepted by Alaska trust practitioners as being the common law of this state, but for 
which there has been no statutory counterpart. Section 4 provides that trust assets can not 
be attached by a beneficiary’s creditor until such time that trust assets are actually 
distributed to a beneficiary, no can there be a continuing order against the trustee with 
respect to future distributions that a trustee would choose to make. Section 6 adds a new 
subsection (i) to AS 34.30.110, which clarifies that the statute affording spendthrift 
protection for beneficial interests applies not only to trusts in which a settlor may have a



retained interest, but also to the very common third party settled trust where a beneficiary 
might be serving as sole trustee.

Sections 3, 5, and 6 make amendments or add subsections to AS 34.40.110, which will 
assist a future court in the interpretation of our spendthrift statute, something an Alaska 
court has yet to do. Section 3 clarifies that a trust can be set aside only if a creditor is 
able to successfully assert by a preponderance of the evidence that the settlor’s transfer of 
property in trust was made with the primary intent to defraud that credito-. In so doing, 
the finder of fact must weight all the circumstances surrounding the transfer before 
making that determination. Section 5 clarifies that a fraudulent conveyance action may 
only be brought against a settlor of a trust and then only as to a specific transfer of assets 
that are determined to be fraudulent as to that creditor. Section 5 also clarifies the 
definition of preexisting creditors who can avail themselves during the time period found 
in AS 34.40.110(d)(1) by bringing a fraudulent conveyance action against the settlor of a 
self-settled trust. Subsection (h) as found in Section 6 provides a transfer restriction will 
be valid with respect to a beneficial interest retained by a settlor even though the settlor 
serves as a co-trustee, provided the settlor doesn’t have control over the manner in which 
distributions may be make to the settlor. Subsection (k) invalidates any unwritten 
agreement or understanding between a settlor who is a beneficiary and a trustee that gives 
the settlor rights greater than those that are permitted to be expressed in the trust 
instrument.

Lastly, there are several provisions contained in this bill that have their counterpart in the 
laws of other states. Section 3 provides the circumstances in which a transfer restriction 
will continue to be valid even though a settlor retains a unitrust or annuity interest in the 
trust. These provisions presently exist in Delaware. Section 7 of the bill clarifies when 
property subject to a power of appointment can be subjected to the claims of a donee’s 
creditors and codifies the common law as enunciated in the Restatement 2nd of Property 
and has its genesis in a comparable Rhode Island statute. All the provisions found in this 
bill are necessary additions not only if Alaska expects our trust industry to remain 
competitive with other states, but also if Alaska residents are to have the benefits 
comparable to those of citizens in other states.



Alaska State Legislature

Session Chair, Judiciary Committee
Slate Capitol Building, Room 110 i s j j . rJuneau, Alaska 99801-1182

l f - V  J' -.«**"-- - ft iiX-jr

Vlce-Chalr, House Committee on
Phone (907) 465-2995 Economic Development,

Fax (907) 465-6592 Trade and Tourism

Interim Member
716 West Fourth Avenue, Suite 430 V • L i ̂  . it '**7 vv * Oil & Gas Committee

Anchorage, Alaska 99501
Phone (907) 269-0250

Representative Lesil McGuireFax 9907) 269-0249

House District 28

Sectional Analysis 
HB 212

“An Act relating to trusts, including trust protectors, trustee advisors, transfers of 
property in trust, and transfers of trust interests, and to creditor’ claims against, property 
subject to a power of appointment.”

Section 1:
AS 13.36.370 adds a new provision commonly found in trust instruments concerning the role of 
the disinterested trust protector. South Dakota, Delaware, and Idaho also have a statutory 
framework delineating a trust protector’s authority. It is fully within the settlor’s discretion as to 
whether or not there will be a trust protector. If a settlor does not want a trust protector there will 
be no trust protector. Furthermore, a trust protector will only have those powers that the settlor 
grants the trust protector. An irrevocable trust containing a trust protector provision provides 
flexibility to take into account changed circumstances.

For instance, suppose a settlor creates a trust for the benefit of a child and names a friend to act 
as trustee. Subsequently it is discovered that the trustee is not using the trust assets for the 
benefit of the beneficiary in the manner in which the settlor had originally intended. Unless the 
trustee voluntarily resigns, it could require an expensive court proceeding to remove and replace 
the trustee. However, if there is a trust protector who has the authority to remove and replace an 
existing trustee, the trustee could be replaced without the necessity of a court proceeding.
Another example o f where a trust protector might be valuable is when there is an unforeseen 
change in tax laws. For instance, if the estate tax is permanently repealed, certain provisions of 
existing trusts might be unnecessary or undesirable. If the settlor so provided, a trust protector 
could amen the trust and eliminate an otherwise undesirable provision in the trust.

Notwithstanding the foregoing, a trust protector is not permitted to change the beneficial interest 
of the State in a Miller trust.

In addition, AS 13.36.375 adds a new provision commonly found in trust instruments concerning 
the role of a trustee advisor. This provision is commonly found where a settlor appoints an 
institution as the trustee to handle the investing and administrative functions but wants to appoint 
a family friend, who is aware o f the beneficiary’s needs, to advise the trustee when trust 
distributions may or may not be appropriate. This section states the advisor will not be held 
accountable as a trustee for rendering or failing to render advice to the trustee.



Section 2;
A “use” provision is commonly found in trust instruments and allows a trustee to make trust 
assets available for the use of a beneficiary, This section amends AS 34.40.110(a) by stating that 
property may be made available for the use of a beneficiary without the use being considered a 
distribution that could possibly expose, the trust assets to the claims of a beneficiary’s creditors. 
Furthermore, the original owner can be assured that important family assets such as heirlooms 
and a vacation home may be maintained by the family and that their use can be made available 
for future generations.

Section 3:
AS 34.30.110(b)(1) is amended to provide that a transfer restriction can be disregarded only if a 
creditor proves by a preponderance of the evidence that the settlor’s primary intent in making the 
transfer was to defraud the settlor’s creditors. This section eliminates ambiguous language such 
as “hinder and delay.” It also eliminates meaningless language such as “other persons,” which is 
meaningless in the sense that the only class o f persons who could possibly be defrauded by a 
settlor transferring property into trust is creditors of that settlor.

This section was also amended to clarify that it must be first determined that the primary intent 
of the settlor in creating a trust was to defraud a creditor before the transfer in trust can be set 
aside as a fraudulent conveyance. Adding the word “primary” to this section provides judicial 
guidance heretofore missing. Because a settlor will rarely admit to actually intending to defraud 
a creditor, courts typically consider factual circumstances constituting “badges o f fraud” to infer 
fraud. For instance, a transfer to an insider (as would be the case of any gift to a family member) 
is considered a badge of fraud under Section ^(b) of the Uniform Fraudulent Transfer Act. 
Unfortunately, this might be enough for a court to infer fraud. This lack of statutory guidance 
could lead to a very arbitrary and capricious finding that the mere existence of a singular “badge 
of fraud” renders the entire transfer fraudulent. The use of the word “primary” make it necessary 
for the finder of fact to weight all the circumstances surround the transfer. Only if a creditor is 
able to prove by a preponderance of the evidence that the primary intent of the settlor was to 
defraud that creditor can the transfer in tiust be set aside.

AS 34.40.110(b)(3) is amended to provide a transfer restriction will continue to be valid with 
respect to an annuity or unitrust interest retained by a settlor provided the remainder interest is 
given to a public charity. In addition, a settlor may also retain an annuity or unitrust interest 
irrespective o f whether the remainder interest is designated to charity provided the annuity or 
unitrust interest does not exceed the amount set forth as “income” under the Alaska Principal and 
Income Act or under the Internal Revenue Code. A similar statute is found in Delaware.

Section 4:
AS 34.40.110(c) is amended to provide that a creditor of a beneficiary may not attach trust assets 
while the assets remain in trust if the beneficial interest is subject to a valid transfer restriction.
In addition, this provision is meant to assure the settlor that trust assets can not be subjected to 
the claims of a beneficiary’s creditor until such time that trust assets have actually been 
distributed to the beneficiary. Furthermore, this section provides that no attachment or other 
order may be made against a trustee by a creditor with respect to a beneficial interest which



might compel the trustee to make a future distribution to a creditor in lieu of making a 
distribution directly to the beneficiary.

Section 5:
This section clarifies that only a creditor of a settlor can bring a fraudulent conveyance action 
with regard to a transfer o f assets to a trust and only in regard to a specific transfer of assets by a 
settlor to the trust. A  third party beneficiary’s creditor can not set aside a transfer when the 
property was originally that of a settlor and not that of the third party beneficiary. On the other 
hand, where the settlor is retained as a beneficiary under the terms of the trust, a creditor can 
bring a fraudulent conveyance action because in this case the settlor is also a beneficiary.

AS 34.40.110(d) sets forth a prescribed period of time in vhich a fraudulent conveyance action 
must be brought depending on whether the creditor is a preexisting creditor or a subsequent 
creditor.

A preexisting creditor (i.e., a creditor who was in existence prior to the settlor transferring 
property in trust) must bring the fraudulent conveyance action within the later of four years after 
the transfer o f a settlor’s assets is made or one year after the transfer is or reasonably could have 
been discovered by the creditor. A subsequent creditor must bring the fraudulent conveyance 
within four years after the transfer of a settlor’s assets is made.

A preexisting creditor has what is essentially an unlimited statute o f limitations period to bring a 
fraudulent conveyance action because it can be brought within one year after the transfer is or 
reasonably could have been discovered. A creditor might not reasonable discover the transfer in 
trust until such time that the creditor has first reduced the action to judgm ent and conducted a 
judgm ent debtor examination. The problem with the statute as it now stands is that the term 
“preexisting creditor” is not defined. Consider a doctor who performs an operation and thinks all 
went well with the operation, engages in estate planning and transfers property in trust. At a 
later point in time the patient has complications and asserts that the doctor was negligent.
Should this patient be considered a “preexisting creditor” even thought the patient never asserted 
a claim against the doctor prior to the doctor transferring assets to the trust? W hat about the 
engineer or architect who builds a bridge which falls down 20 years later. Is the plaintiff to be 
considered a “preexisting creditor”? If so, then no one who has been in business for any length 
of time could ever safely create a trust or otherwise engage in estate planning without risking the 
possibility that a transfer in trust might later be set aside, even though the “preexisting creditor” 
might be unknown to the settlor. Nonetheless, there comes a point in time when every doctor 
and every engineer should be able to arrange their estate planning affairs like anyone else and 
have the assurance that at some point in time it will not be undone. This bill attempts to provide 
that assurance but does so in a manner that balances the legitimate rights of the settlor’s 
creditors.

Thus, it is important that the statute define a “preexisting creditor.” A “preexisting creditor” is 
defined as one who either

(1) demonstrates, by a preponderance of the evidence, that they asserted a specific claim 
against the settlor before the settlor transferred assets to the trust; or



(2) within four years after the settlor transferred assets to the trust, files an action in court 
against the settlor which asserts a specific cause o f action based on an act or omission 
o f the settlor that occurred before the transfer of assets to the trust.

Section 6:
This section adds a number of sections to existing law that clarify that an otherwise valid transfer 
restriction will not be invalidated even though:

(h) a settlor who is also a beneficiary is serving as a co-trustee or advisor to the trustee 
provided the settlor does not have a trustee power over discretionary distributions;

(i) a beneficiary of a third party settled trust is serving as sole trustee of the trust, a co­
trustee or as an advisor to the trustee; or

(j) a settlor is given tne authority to appoint a trust protector or a trust advisor.

Subsection (k) invalidates any unwritten agreement or understanding between a settlor, who is 
being retained as a beneficiary, and the trustee, which attempts to give the settlor rights greater 
than those that are permitted to be expressed in the trust instrument.

Section 7:
This section codifies the common law as now found and enunciated in the Restatement 2"d of 
Property, by adding a new section AS 34.40.115. This section states that assets subject to a 
power of appointment, whether a non-general power of appointment or a presently exercisable or 
testamentary general power o f appointment, cannot be subjected to the claims of the donee’s 
(holder’s) creditors. The legal theory behind this statute is that until the donee exercises the 
power, the donee has not accepted control over the appointive assets that give the donee the 
equivalent of ownership. This statute provides that only until a testamentary or a presently 
exercisable general power of appointment is actually exercised, can the appointive assets be 
subjected to the payment of claims which a creditor might have against the donee of the power of 
appointment. This statute is taken from a similar statute in Rhode Island.

Section 8:
This section contains the effective dates.
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March 30, 2003

VIA E-MAIL AND FAX

Representative Lesil McGuire 
Juneau, Alaska

Re: The T ru s t Bill

Dear Representative McGuire:

I am writing with regard to the Trust Bill. As you know, the bill amends both AS 13.36 
and AS 34.40. I am in favor of both amendments. My reasons are as follows:

Amendment to AS 13.36. I favor codifying the positions and listed powers of trust 
protectors and trust advisors because of the flexibility they add to trusts. If there is no built-in 
flexibility the beneficiaries and trustees inevitably end up in court grappling with issues 
unforeseen at the time the trust was created. I also favor the default rule that neither the trust 
protector nor trust advisor have fiduciary duty. Clients often name close family friends and 
advisors as tru_;t protectors and trust advisors, recognizing that they would not be able to serve if 
they were held to the highest (fiduciary) standard of care.

Amendment to AS 34.40. I favor the amendments to AS 34.40 because they bring much- 
needed clarification to the section.

I am grateful for your attention to this matter.

Sincerely yours,

HOMPESCH & EVANS 
A Professional Corporation

Susan L. Evans
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Patrick Rumliy 
3312 Purdue Street 
Anchorage, Alaska 99508

February 28,2003

Honorable Representative Lesil McGuire 
State Capitol, Room 118 
Juneau, AK 99801-1182

RE: New Trust Bill

Dear Representative McGuire:

I am writing to express my support and to encourage your serious consideration and 
support o f a new trust bill soon to be proposed by Mr. Stephen Greer, a leading estate 
planning practitioner in Alaska. He has been instrumental in the passage o f landmark 
legislation in this area for Alaska. He is also one of a small group o f knowledgeable and 
competent specialists in the trust area who care enough to give freely o f their time in 
furtherance o f good public policy for our state, I have worked professionally with Mr. 
Gre ( and know that he approaches his practice and his contributions in the area o f trust 
law with the highest integrity and professionalism.

I have worked in the estate planning area as a practicing lawyer and now am a financial 
consultant at a major brokerage firm in Anchorage. I have read the proposed legislation 
and supporting annotation from both a legal and financial perspective. My opinion is that 
the draft legislation is worthy of passage for several reasons: 1) it clarifies several 
important points left unaddressed by existing trust siatute and not definitively resolved by 
common law 2) it provides for an unbiased “trust protector” to facilitate the intent o f  the 
trust in a cost effective way 3) it keeps Alaska competitive with its sister states in the area 
o f trust administration to help attract more trust dollars.

You are in a position within the legislature to ensure that this bill receives serious 
attention and ultimate passage. I urge you to support the bill and pass it through your 
committee to the House for full consideration.
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ne of the challenges for lawyers
drafting long-term irrevocable trusts is to  com e up w ith  a fram ew ork tha t 

will achieve the client’s goals for m any  years— in som e cases for gener­

ations. Problem  is, neither a fam ily’s needs n o r the law s on estate tax arc 

constants. T he possibility th a t angelic toddlers will g row  up to  be fam ily black 

sheep is alw ays an issue. But the m ost im m ediate concern is the uncerta in ty  su r­

rounding federal estaee: ta x  rAptpl: if the estate tax  is perm anently  repealed , the  w eaith-trans- 
. '  v * / • : & <  ■ ■■: '

tc t strategies m ost appropria te  for clients could completely change. In fact, repeal could m ake 

certain provisions of existing trusts unnecessary or undesirable. T he best th a t advisers can do 

for their clients right n ow  Is provide flexibility. To do chat, they’re ad d in g  a feature to  do ­

mestic trusts th a t until recently was m ore fam iliar in the contex t o f foreign ones. P lanners are rec­

om m ending th a t in addition to  nam ing a trustee, clients also designate a tru s t protector, som eone who can 

adap t various trusf-Cerms to  accom m odate changing circum stances.

This device recently cam e in  handy w ith a tru st Skip Fox, 
a  lawyer a t Schlff HardJn &c Waite in Chicago, had prepared 
eight year* ago for an  elderly couple. T heir estate plans in­
dicated th a t when the second o f  them died, all o f  their assets 
would be divided into two r.rusts—one for each of their chil­
dren , T he  tru sc i, funded  w ith  abo uc  $5 m illion  apiece, 
were designed to  term inate w hen the beneficiaries reached 
age 30, at w hich po in t they w ould receive the funds ou t­
right. T he clien ts nam ed a bank  as tru tte c  and  a fam ily 
friend.as the trust protector. In th a t role, the friend had the 
pow er to add o r delete beneficiaries w ithin the family and

to change the term s o r the ages for d istributing the money.
S everal) ears after the tecond p a rm t died, the corporate 

trustee found ou t th a t one o f  the beneficiaries, then 28, had 
a  drug problem  and w as involved w ith a religious cult. If she 
received th e  t r u s t  p r in c ip a l tw o  y ea rs  la ter, as initially  
planned, it wan likely to  be spen t on  drug* or wind up In the 
hands of the religious group. T he trustee notified the tru it 
protector; w ho decided th a t the beneficiary shouldn't receive 
the outright distribution. Exercising his power, the protector 
directed tha : the funds be kept in trust for the rest of the ben­
eficiary’s life and th a t she receive discretionary distributions

66  FBIRtMftY 2003 WEALTM.ULOOMnKRC.COM
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lawyers first started using protectors  50 or 

more years ago in offshore trusts aimed at asset protection. 

Ten years ago they showed up on domestic  shores

of income and principal. The parcn ti had no  inkling of their 
daughter'* problem  when they prepared their estate plans, 
Fox says. Providing f o r a  trust protector just seemed like a 
good way to address possible changes in the family situation.

Flexibility m ay he even m ore im p o rtan t In the growing 
num ber of stares tha t have abolished the rule against perpe­
tuities, opening the door for dynasty trusts tha t can contin­
ue forever, says Denis Kleinfeld, a lawyer w ith his own firm 
in M iami (see "Saving M ore T han M em ories," April 2002).

Plus with e s ts t'-rax  repeal in flux, Kleinfeld notes, advisers 
need to keep open aa many options as possible. Lately he and 
other law) >. a  have been urging clientsto  consider using m m  
protectors, sometimes called special trustees or tru»t advis­
ers, in irrevocable and, in some cases, revocable trusts.

A lthough tru s t p ro tec to rs  have been prevalent in other 
countries for decades, they’re something of a recent phenom­
enon in the Unireel States, says G ideon Rothschild, a lawyer 
with Moses Sc Singer in N ew  York. American lawyers first

Bloomif.kg W halth Manacea
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O  were initially given 

limited powers. But lately the menu of options has expanded 

to look like the list of entrees available at a Red Lobster

; tarred using protectors 50 or more years ago in offshore trusts 
aimed at asset protection, Rothschild says. Suspicious of for­
eign trustees, clients designated a friend, family member, or 
tru sted  adv iser as a w atch do g . A bo u t 10 years ego , U.S. 
lawyers began to use protectors in dom etdc trusts as well.

P rotectors a re  m ost helpful in tw o kinds r.f trusts, says 
M ark  E dw ards, a law yer a t Poyner flc Spruill in C harlotte, 
N .C . O ne is a  tru s t th a t  w o n ’t  be funded until the person 
w ho sets it up, know n as the g ra n to r  o r  the settlor, dies, 
W ith  the  g ra n to r  go ne , so m eo n e  m u st be e n tru s ted  to 
m ake tough personal decisions. A nd professional trustees 
don’t w ant to m ake judgm en t calls ab o u t when to accel­
erate paym ents of p rincip al, for instance. They prefer to 
dea l w ith  m a tte rs  su ch  as  m a n a g in g  m oney, keep ing  
records, and  p rep a rin g  taxes. So E dw ard s likes to  leave 
such technical issues to  the trustee  and p u t personal deci­
sions in the hands of a Crust protector.

Aa trustee o f a 56 million trust one o f her clients created, 
C lare Springs, a law yer a t  T itch ell, M alrzm an, M ark  fie 
Ohleycr in San Francisco, welcomed the participation of the 
client's son-in-law , w ho w as given limited powers and re­
sponsibilities as protector. T he trust beneficiaries included 
the p ro tector’s wife, daughter, and  h it wife's siblings. The 
protector made crucial decisions ab o u t how  to divide the as­
sets based on need, Springs says. For example, one sibling, 
w ho had a drug problem , needed cash right away to  attend 
a detox program . The trust p rotector decided how to arrange 
for tha t w ithout reducing the o ther beneficiaries' shares.

Trust protectors can also perform  a key function with ir­
revocable trusts funded during life in o rder to get property 
out of the grantor's estate, Edwards says. M uch as the grantor 
might like to be able to add beneficiaries, for instance, doing 
so would cause the trust property to  be Included in his estate 
for federal-tax purposes. But let’s say the grantor has named 
his brother as protector. The brother could take tha t action 
instead, Edwards says. In this example, appoindng a protec­
tor is a “ transfer of judgm ent from  the grantor to someone 
else to perm it them  to  do  w hat the grantor would have done 
if a x e s  hadn’t interfered," Edwards says.

In drafting these provisions, lawyers don’t have much legal

authority  to guide them . Very few U.S, court cases address 
the subject, and  only th ree  sta tes— D elaw are, Idaho, snd 
South D akota— have a s ta tu to ry  fram ew ork for trust pro- 
teccors. T he D elaw are law, w hich refers to  them  as trust ad­
visers, distinguish**? betw een consent advisers, w ho approve 
or veto the trustee's initiatives, and direction advisers, w ho 
tell die trustee affirm atively w h a t to  do, says D on Sparks, a 
lawyer a t R ichards, Layton Ac Finger in W ilmington. Con­
sent advijcrs are often sufficient to  m eet a client’s needs, but 
direction advisers play a  significant role w ith trust* that con­
tain closely held business interests, Sparks says. T ha t’s be­
cause m ost families d o n ’t  w ant a  corporate  fiduciary voting 
those shares. T herefore, Sparks drafts a trust docum ent so 
whoever has the pow er to appoint subsequent protectors can 
switch from  one type o f adviser to  the o th e t

The flexibility a protector provides can be useful for other 
reasons. Given all the recent ban k  m ergers and changes a t 
trust com panies, for exam ple, clients may w an t the freedom 
to switch trustees after their fam iliar trust officers have been 
replaced. Sparks says he alm ost always includes a provision 
enabling the p ro tec to r to  ram ove and  replace a corporate 
trustee, no m atter how  long the trust is intended to lost. With­
ou t such a provision, the parties m ay need to go to  court.

A trust can m ake the p ro tec to r’s powers broad o r limited, 
says A lexand er Bove, a law yer w ith  hla ow n practice  in 
Boston. Initially gran to rs just gave protectors the power to 
remove or replace trustees or ro veto distribution*—for In­
stance, in a trust authorizing fiduciaries to  make disaedonary 
payouts to beneficiaries. Bur lately the m enu o f options has 
expanded to  the size o f the list o f  available entries at a Red 
Lobstei; Bove say*. Soma trusts authorize the protector to add 
or delete beneficiaries within a family, to change distributions, 
to alter the m anner in which beneficiaries receive property—  
either outright o r  in trust— to veto o r direct Investment deci­
sions, and even to  term inata tha arrangem ent entirely.

Increasingly, law yers recom m end tha t protectors be able 
to  change the crust to  im p lem en t variou s tax  strategies. 
K leinfeld, for ex am p le , advlseB they be given the pow er 
w hen app ro pria te  to  change the situs, o r  location , for the 
trust to a jurisdiction that1* m ore favorable for asset protection

. 19
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or permits dynasty trusts. Likewise, given the continuing un­
certainty abo u t estate-tax repeal, it m ay also be a good idea 
to give protectors the ability to  m odify the trust to achieve 
the most favorable tax  result, Kleinfeld says. T h a t way, for 
exam ple, if the  estate tax  is repealed, the  pro tector could 
term inate the trust, and  if che estate ta x  survives he could 
keep the trust going Indefinitely.

Rothschild saya he also uses pro tectors in '..vocable, or 
living, trusts, w hich are likely to  becom e m ore popular dur­
ing  th e  n e x t few  y ea rs . Al th e  ap p licab le  exclusion  
am ount— w hat people can give aw ay a t  death w ithout trig­
gering estate tax—  rises Increm entally from  S I million to 
$3.5 million by 20 09 , d ’ents w ith bypass and m arital trusts 
may need to rethink the  formulas uned to  divide chdr estates 
between the  tw o, he says. For che m ost p a n , the client can 
m ake th e  necessary  a d ju s tm e n ts  h im self as the  ta x  lsw  
changes. Out a client w ho's no  longer com petent can 't mod­
ify his o r  her w ill. In such a  case, a tru s t p ro tector could 
make the necessary am endm ents to achieve the best tax so­
lution. A nother possibility lr to  set up  a system of checks 
and balances, au th o riz in g  the  tru s tee  to  m ake necessary 
am endm ents, bu t only w ith the p rotector's consent.

A w ord o f caution: The m ore expansive a protector's list 
of powers gets, the greater the po tential for problems. For 
example, if, through the protector, the grantor controls the 
disposition o f crust a s se s , there 's a risk tha t they'll be in­
cluded in his o r  her estate, s a p  Richard Dees, a  partner at 
the Chicago law firm  o f M cD erm ott, Will Be Emery.

A n o th e r c o m p lic a tio n  y o u ’ll need  to  a d d re ss  is the  
am ount o f discretion, and potential liability, the client wants 
the p ro tec to r to  have. T here’s som e debate over w hether 
like a trustee, a trust p ro tector is a  fiduciary w ho's obliged 
to disregard any personal Interest and pu t the welfare of the 
trust and Its beneficiaries first. A fiduciary, w ho’s held to the 
highest standard of care, can be found liable for negligence 
as well as intentional m isdeeds. W itho u t a fiduciary duty, 
the p rotector can be held liable only for intentional wrongs. 
Dees generally includes language saying che protector is not 
a fiduciary. H e does this partly to  enable the protector 
to remove beneficiaries—for instance if a per­
son was extrem ely irresponsible in his h an ­
dling of money. The protector w ou ldn’t 
be free to do  th a t if  he had fiduciary 
duties to  all beneficiaries the way 
a trustee does, Dees jays.

B ut Bove th in k s n o  m a tte r  
w h a t th e  tru n t says , “ th e re  
is sim ply no  qu estion  th a t 
the pro tector is a fidu­
c ia ry ."  By o p e ra ­
tion of law, there's

generally  an  im p lied  du ty  to  ac t a i  a fiduciary , he says. 
A bout the on ly  exception is the rare  c ise  in which the pro­
tector Is a  beneficiary w ho could benefit personally from de­
cisions he m akes as tru s t p ro tec to t 

A rela ted  q u es tio n  involves th e  po ten tia l liab ility  o f a 
trustee w ho acts on  th e  p ro tec to r 's  d irection . By statu te , 
Delaware, Idaho , a n d  South D akota  all lim it tha t liability. 
Elsewhere, som e law yers include language in the trust ab­
solving the tru stee  o f  liab ility  fo r caking orders from the

a th ird  party, with his 

ow n lawyer, might make 

any conflict more likely, 

more complicated, and 

more  expensive to resolve 

instead of easier and 

cheaper to resolve"
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protector. But Bove believes that regardless of what stare 
laws and trust documents say, "the trustee is under an ab­
solute duty not to carry out any act that the trustee believes 
is against the interne of che crust or the beneficiaries." Any 
other result would be against public policy, he addr.

Given the potential liability of protectors, finding some­
one who’s willing to take on theae responsibilities can be a 
problem, lawyers say. Many corporate fiduciaries don't 
want the responsibility, especially when the powers are 
broad. Wirh the power to terminate the trust 2nd distribute 
the assets, for instance, there are no standards about right 
and wrong, says Steve Akers, managing director at Besse­
mer Trust in Dallas, who says there's “no way" he would 
aceapt that role. “If you [exercise the power] you could be 
sued. If you don’t you could be sued," he says.

Of course, an equally important issue is determining 
whom the client can trust to serve as protector. Most people 
choose friends, personal advisers who know the family, close 
business associates, or family members who aren’t benefi­
ciaries. Depending on the specifics of their role and the time 
they spend fulfilling their obligations, they may serve for free 
or for minimal compensation.

It’s important that the y-orector have some understanding 
of how a trust works and the pitfalls to avoid, lawyers say. 
For certain kinds of trusts, the protector needs to be careful 
that exercising His or her power doesn’t ruin the tax advan­
tages that go with that trust, Fox says. For example, with a 
marital trust, taking away income from the surviving spouse 
would deprive the client of the marital deduction. With 
a Crummey trust, denying the holder of ft Crummey power 
the right to make withdrawals during the specified period 
each year could result in certain gifts to the trust being 

taxable, rather than eligible for 
the annual exclusion.

Another issue to raise with clients is whether they want 
to provide for successor protectors. Lawyers vary widely in 
their approach to this issue. At one end of the spectrum is 
Dees, who might give the protector the power to appoint 
his or her successor but limits the protector to acting while 
the grantor or the grantor’s spouse is still alive. Dees, who 
drafts trusts to say that the protector doesn't have a fidu­
ciary duty, worries that there will be no one to oversee the 
protector's significant powers after the grantor dies.

At the other end of the spectrum is Edwards, who writes 
the protector powers to survive the life of the grantor but 
doesn't generally provide for a method of succession. The 
powers given the protector reflect the grantor’s confidence 
in that particular individual, he explains, and che client 
might not have that confidence in anybody else. Edwards 
did make an exception for one client who sec up a trust for 
his mentally disabled child. The trust protector in that case 
wat a psychologist involved in the child’s care, and die client 
thought that person should be able to appoint a similarly 
qualified individual.

If a client decides to provide for successors, he'll also 
need to establish a mechanism for choosing them. Sparks, 
who deals regularly with dynasty trusts, lays out various 
options for clients. One possibility is to allow an income 
beneficiary to designate a successor. Often clients prefer to 
have a committee—say of three—who can take action by 
majority rule, he say*.

Advisers should keep in mind that trust protector* are not 
a panacea, says Stephan Leimberg, president of I^imherg 
Information Services, a tax-law commentary service in Bryn 
Mawr, Pa. “If the beneficiaries should disagree with the 
trust protector, the beneficiaries may limply end up in liti­
gation with the trust protector instead of the trustee," he 
seys. "In fact, it's possible chat the addition of a third party, 
with hit own lawyer; might make any conflict more likely, 
more complicated, and more expensive to resolve initead of 
easier and cheaper to resolve.”

Because the use of trust protectors in domestic arrange­
ments is relatively new, lawyers’ experience with them is trill 

evolving. Many of the professionals who include protec­
tors in their trust documents have only rarely seen them 

spring into action. And inevitably most efforts to draft 
a perfect clause for a particular client are based on 

die theoretical rather than the prtctical. Still, says 
Edwards, for clients who want or need flexibili­

ty, the trust protector ia "one of the most use­
ful tools in the estate planner’s srieuai."

D aborah L .  Ja c o b i . J .D . ,  a  business w ritir sp ecia lis in g  in  le g a l issues, often covers estate p lan n in g.
<
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e m a rry ,
h icken s
?,ln her family's plo:. Michigan 
sspouses make burial decisions. 
$d with Mr. Techncr: "Is there 
?nts can be together?" The fu- 
rjled “Your stepmother gets to 
jlnow. But upon her death, you. 
jjj immediate next of kin. If you 
him and move him next to your 
your right."

;io his stepmother and told her 
ijther in her family's plot, "but 
a one momeni buned beside 
'-jd enrry out that tlireal, she 
•Abnnd be buried with liis first 
Lattend the graveside service. 
l3ff these postmortem battles, 
Wig California, Texas, Wash- 
wipshire— have begun accept- 
jp Pttge Dk, Column 5
fc- -  --------  ■ —

The Tax Shelter 
Next Door

To Avoid Higher Taxes at Home, Some Stash Cash in Out-of-State Trusts; the Case for Delaware
By R u th  Simon 

Anri Racuul Emma Sh.vkrman

L
ooking for a place 
lo set up a tax shelter?

You don't have to go to 
some tropical island, 
fn an effort to shave 

state tux bills, attorneys and 
trust companies are encouraging 
clients to set up trusts, not out of 
the country, but merely out of 
state. The aim is to let your in­
vestments grow free of state 
taxes by setting up a trust ac­
count in a place with favorable 
tax laws. Someone in New York, 
for exnmple, where stale taxes 
are high, could set up a trust uc- 
cotmt in South Dakota, which 
has no state income tax.
The incentive to duck slate 

taxes is likely to grow. Locked In 
their worst budget crisis ;n decades, close to 
half the stales are considering raising taxes of 
various kinds, and California and Connecticut 
have proposals for income-tax incrcuses on the 
table. At the same time, federal tax rates are 
being rolled back Bottom line: A greater share 
of your total tax bill is likely to go to the state 
where you live.
Banks and trust departments are loubng these 

trusts in newsletters, seminars ana in meetings 
with clients, attorneys and financial advisers.
"Clients wishing to establish irrevocable trusts 

often assume those trusts should be located in 
their state of residence." J.P. Morgan Chase & Co.

How to Sot 
One Up

If you're planning an 
out-of-state trust:

« Find a lawyer familiar with 
lax lews in the state where 
you live bs well as the one 
where the trust aclually will 
be located.

K  Hire a reputable trustee in 
the target state.

m Remember. Beneficiaries may 
have to pay stato tax on 
income the trust distributes.

Vix/r state taxes may be rising 
soon; see page D2

advises Its upscale private bank 
clients In a newsletter. As state 
laws change, advisers "will need 
to be especially attentive In their 
search to find the best jurisdic­
tion for establishing and adminis­
tering trusts."
Delaware attracts a lot of 

money, partly because it has 
changed its laws to make them 
extremely friendly to out-of-state 
trusts. As long as the beneficia­
ries of a trust live out uf state, it 
imposes no state income tux. 
"The national banks that do busi­
ness In Delaware are pushing it 
very hard," says Joshua S. 
Rubenstein, a trust and estate 
lawyer In New York. Other states 
with favorable laws include Wash 
ington and Alaska. (See charl on 
page D2 for a list of state poli­
cies.)

How does an out-of-state trust work? Suppose 
you live In New York, which has a top tax rat? ot 
almost 7%, and have SI million In stocks you want 
to sock away for a few years. If you keep the 
money In New York trust, you have to pay state 
tax on any capital gains or dividend income.
But the picture changes If you set up a trust in 

Delaware and stick the SI million there. In thnl 
case, there Is no slate tax imposed on income and 
capital gains retained by the trust.
"With very wealthy clients, 1 feel I'm not doing 

my Job If I don’t mention there are states that nia. 
be attractive to them," says Dennis BClcher, a 

Pleaso Turn to Page DU, Column 1
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The Tax Shelter Next Door: an Out-of-State Trust
Continued From Parje M  

trust and estates lawyer In Richmond, 
Va.
The trust will still he subject lo fed­

eral income taxes. And heneficiaries of 
the trust must pay state income tnxes on 
any income paid out by the trust.
Setting up an out-of-state trust isn't 

cheap. For starters, you'll need to hire 
an altomey v/ho understands the quirks 
of your home stale's laws and the laws of 
the state you'd like to move your trust to. 
In California, for instance, an out-of- 
state trust may still be subject to some 
state tax if one or more of the beneflcia 
rles live in the state.
ft’s also wise lo have the trust docu­

ments reviewed by a lawyer in the state 
vihere the trust will be located, That con 
cost anywhere from a few hundred dol­
lars to a few thousand dollars, depending 
on how complex the trust is.
Finally, you’ll have lo pay for the ser­

vices of an out-of-state trustee, with the 
fees you pay determined by the amount 
of money under management. At Dela­
ware’s Wilmington Trust Co., for in­
stance, fees start at 1% on the first $2 
million in the trust with a $1D,I)0U mini- 
muni fee.
Dealing with an out-of-slute Irustee 

can also bo more complicated than what 
many people are used to. "People like 
being able to walk into the bank," r >tcs 
Michael Fredlendcr, u partner with die 
accounting firm Grant Thornton LLP.

W here to  Go
Here are live stales that ore particularly attractive for individuals to set up out-of-state 
trusts. Trustees in these states generally charge an annusl fee ranging from 0.5% to 
1 .22% ol the assets in the trust

Alaska

Delaware
Florida 
South Dakota 
Washington

No state Income tax. * Trusts may be subject to t> 1,000-year limit. Asset protection 
taws agamst future claimants in cases Ilka a divorce or a lawsuit.

Delaware mooses no state income tax on trusts sot up by non-tesidents it 
Beneficiaries also reside uutol state. A 110-year limit for real estate but nu limits 
or other assets. Asset protection laws against future claimants.

No stain income tax. Trust limit of 360 years.

No slats income tax. trusts can last lorevei.

No stntc income tax.Trist limit of 150 years.•Sumo stores, su;n os Alaska, haw cciporate Income tax
Such hassles make moving a trust not 

worth the bother for someone who has 
5300,000 or even Si million in a trust; Mr. 
Fredlendcr says, llut for muUtmllllon dol­
lar trusts, it could be worth the time and 
expense, he adds.
The tax beneficiaries face depends on 

where they live. If it ’s New York, they 
will be subject to that stale's regular in­
come tax. But if they've moved in the 
meantime to a state with no Income 
taxes, such as Florida, Ihey’re ovoid pay­
ing state taxes on the income.
Setting up an out-of-state trust cor-
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rccUy takes some work. To qualify for 
favorable treatment, the trust must be 
irrevocable, meaning you enn't undo it 
later. At least one trustee must reside in 
the stale where the trust is located. Many 
people choose to use a b ust company set 
up In that location. South Dakota's tax 
laws are so attractive that Citigroup, 
which hits a large t:iedil-card processing 
operation there, lias also set up a major 
trust outfit in the state.
Avoiding capital-gains laxes isn’t the 

only attraction nf going out of state. In 
many states a trust can last for a fixed 
period that's normally less than 100 years. 
Uui Delaware and more than a dozen oilier 
stales allow trusts to go cn (or centuries or, 
in some cases, indefinitely.
"The trust cun go on forever without 

any stale taxes and with nu federal death 
ta«.es," explains Max Gutierrez Jr., 11 
trust and estates lawyer ir. San Fran­
cisco. An out-of-state trust may also pro­
vide better protection against creditors' 
claims in cases like a divorce or a law­
suit, trust lawyers say.
In some cases, it can make sense to 

situate yojr trust in a state that's not 
known as a tax haven, Thai's because 
each state has different rules tiiut define 
whether the trust's income is taxable. For 
New York state to tax u trust, for exam 
pie, the trust must be created by someone 
who lives in the slate. "If you live in New 
Jersey, you can creute a trust in New 
York with no New York or New Jersey 
income tax," says Gall Cohen, senior Vico 
president and general trusl counsel for 
Fiduciary Trust Co. International.
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FISCAL NOTE

Revision Date/Time (Note if correction):_______________________ Dept. Affecte_o:_________ Law
Title "An Act relating to trusts, including trust__________ BRU Civil Division________
protectors, trustee advisors, transfers of property in trust , . . Component Commercial________
Sponsor Representative McGuire_______________________ __________________
Requester House Labor and Commerce Committee_________ Component No. 2211

STATE OF ALASKA Fiscal Note Number: ______
2003 LEGISLATIVE SESSION Bill Version: HB212

0 Publish Date: ______

Expenditures/Revenues______________________________ (Thousands of Dollars)
Note: Amounts do not Include inflation unless otherwise noted below._____________________
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES I I I I I

CHANGE IN REVENUES ( ) I I

FUND SOURCE __________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 0.0 __________
Check this box (X) If funding fo r this bill Is Included In the Governor's FY 2004 budget proposal: I H

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a sepa, ate page If necessary)
HB 212 provides for the appointment of a trust protector and a trust advisor. The bill also prevents creditors of 
beneficiaries from attaching assets transferred into a trust unless certain conditions are met by all parties, and 
establishes a statute of limitations regarding when creditors must bring an action for a fraudulent transfer claim.

Passage of this legislation will have no fiscal impact on the Department of Law.

Prepared by: Joan M. Kasson_________________________________________  Phone (907) 465-5370
Division Attorney General's Office  Date/Time 3/28/03 2:45 PM

Approved by: Joan M. Kasson for Gregg D. Renkes, Attorney General________ Date 3/28/2003______
Agency Department of Law_______________________________________
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