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More stuffon HB 164

Subject: More stuffon HB 164
Date: Tue, 01 Apr 2003 09:29:56 -0900
From: Tom Anderson <Representative_Tom_Anderson@ legis.state.ak.us>

Organization: Alaska State Legislature
To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

Here you go, more stuff.

-Josh

Subject: Did not the Alaska Supreme Court already address the question of whether or not the

legislature can effect this change
Date: Mon, 31 Mar 2003 14:37:49 -0900
From: "Kevin Jardell" <Kevin_Jardell@admin.state.ak.us>
To: <Representative_Tom_Anderson@ legis.state.ak.us>

Representative Anderson,

I have attached some of the discussion points that Risk Management put together for purposes of giving testimony. |

hope you find it beneficial.

Kevin Jardell

Name: |_Hearing questions.doc
Type: WINWORD File (application/msword)

Encoding: base64
Download Status: Not downloaded with message

[ of | 4/1/2003 10:05 AM
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Did not the Alaska Supreme Court already address the question of whether or not tin
legislature can effect this change?

Yes, State of Alaska v. Robert Brown - "ifit is the desire ofthe State to limit its tort liability to the
work[er]'s compensation act, it may do so by legislative enactment ofan exception to the waiver of
sovereign immunity section contained in 45 09.50.250."

Did not the maritime unions stipulate in the past to just this result - to provide
Alaska Workers’ Compensation benefits in lieu of traditional Jones Act

remedies?

Yes, through collective bargaining the maritime unions negotiated this arrangement from 1983 thru
1991 - this only stopped because the Supreme Court ruled in Dale Brown v. State Division of Marine
Highways that this contractual arrangement was impermissible - unions could not negotiate away the

individual seaman’s rights.

So the purpose of this bill is to equalize the remedies of all State employees?

Yes, only the seaman today has the right of direct civil action against his or her employer; all other State
of Alaska employees have workers’ compensation as their exclusive remedy and may not sue their
employer. These same seamen are also eligible for leave, retirement benefits, and medical coverage -

like all other state employees.

Is there another example of a similar arrangement within Alaska?

Yes, ordinarily railroad employees are covered by a federal law known as FELA; yet by law the
Alaska Workers” Compensation Act has been designated the exclusive remedy for Alaska Railroad
employees since the time of transfer of the railroad to the state.

Can you explain the difference in how illness is treated under the
present system and how it would be handled under this bill?

Presently, for any illness manifesting while the seaman is on a ship, unearned wages, maintenance
and cure are due.

“Unearned wages” are paid for the balance of the voyage the seaman was working (usually
the rest of the week on); this means the seaman gets a regular paycheck even if he or she has
to leave the ship before the voyage is over, without a deduction for leave usage.

“Maintenance” is a stipend paid daily to help cover food and lodging costs while
the seaman is recovering off the ship or out of a hospital. The amount of
maintenance is set by union contract; currently it is $45 a day for most seamen.



“Cure” is the payment of medical expenses, including bills of health care
providers, treatment, and associated travel costs.

Under this bill, illness would be handled the same way as for other state employees,
primarily through the use of sick leave. (Only certain occupational diseases qualify as
compensable injuries under the workers’ compensation system.) Medical bills would still
be handled the same way.



Beard Stacey Trueb & Jacobsen, np

ATTORNEYS AT LAW
821 N Streer, Suite 205 « Anchorage, Alaska 99501

March 21, 2003

Representative Tom Anderson
State Capitol, Room 432
Juneau, AK 99801-1182

Re: House Bill 164

Dear Representative Anderson:

As a resident of the state for the last 14 years, | have frequently talked to my
representatives about matters that concerned me. | write to you concerning House Bill
164, which has been referred to your committee, House Labor and Commerce.

| am writing to inform you that | have several objections to this legislation. My
law firm has represented some of the State’s employees who are now covered under the
federal law known as the Jones Act. We are maritime law experts and we therefore have
specialized knowledge concerning the legal problems with this bill.

First, the bill would create second-class citizens out of the State’s Marine
Highway employees. Every seaman in the State would be able to seek compensation
under the Jones Act except the State’s Marine Highway employees. |fa person is
employed as a commercial fisherman, for a tugboat company, or for Tote or CSX Lines,
they are covered under the Jones Act and entitled to those remedies. The only exception
would be State marine workers. Passage of this bill may indeed violate Article I, Section
1ofthe Alaska Constitution guaranteeing equal protection of the laws to all citizens.

Second, in a long line of cases the United States Supreme Court, and every state
court that has considered the issue, has held that states cannot apply worker’s
compensation statutes to merchant seamen. The reasoning is two-fold. The primary
obstacle is the fact that seaman’s remedies are maritime in nature and under the exclusive
purview of federal admiralty jurisdiction. Under the federal Constitution maritime
matters are reserved for the federal legislature to the exclusion of the states. In short,
there is a federal constitutional bar to the states applying state worker’s compensation
laws to seamen. The secondary reason is that Congress has completely occupied the field

Anchorage Office (907)272-7207 « Telefax (907) 274-9115 * E-Mail: blstanc@ alaska.net
Seattle Office (206) 282-3100 « Telefax ,206) 282-1149 « E-Mail: blstsea@ halcyon.com
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Representative Tom Anderson
March 21, 2003
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with a law of national application, the Jones Act, and the states may not apply
inconsistent laws. These principles are well established and beyond reasonable dispute.
There are two Alaska cases that have dealt directly with this issue and are consistent with
every other case on the subject. These cases are: Anderson v. Alaska Packers
Association. 635 P.2d 1182 (1981), and Trident v. Murray, 2000 AMC 288 (Ak. Superior
Ct. 1999). Therefore, if the Legislature were to make worker’s compensation applicable
to seamen, it would be a mere gratuity and not binding upon the injured worker.

Third, the state’s waiver ofsovereign immunity is contained in the Alaska
Constitution. Article 11, Section 21 provides: "The legislature shall establish procedures
for suits against the state." (Emphasis supplied). The word "shall" is always mandatory.
Article 11, Section 21 abolished the doctrine of sovereign immunity in Alaska because it
left no option for the legislature not to establish procedures for suits. Section 21 also
mandates that the legislature establish the "procedures” for suits against the state. The
word "procedures” is commonly understood to refer to the mechanics of filing suits and it
has nothing to do with the substantive right to sue the state. This is the only logical
manner in which Article 1, Section 21 can be read. See Muskopfv. Corning Hospital
District, 359 P.2d 457,460-61 (Cal. 1961)(interpreting similar constitutional language,
and judicially abolishing sovereign immunity). Accordingly, if Alaska is going to
abolish sovereign immunity for these suits in its own courts it will have to do so via a
constitutional amendment. House Bill 164 cannot accomplish the revocation of state

sovereign immunity.

Fourth, the Jones Act provides that all state courts shall have concurrent
jurisdiction over these suits. 45 U.S.C. §56. The Alaska Supreme Court has held that
Jones Act suits may be filed in any available forum. Nunez v. American Seafoods, 52
P.2d 720 r2002). Under federal and state case law these Jones Act suits could be filed in
Bellingham, Washington because the state has a ferry terminal there and is subject to
jurisdiction in that forum. The State of Alaska has no sovereign immunity in the
Washington courts. Alden v. Maine, 119 S.Ct. 2240 (1999); Hall v. Nevada, 440 U.S.

410(1979).

Acceptance of worker’s compensation benefits cannot bar a Jones Act lawsuit.
Chan v. Society Expeditions, Inc., 39 F.3d 1398, 1403 (9th Cir. 1994), cert, denied, 514
U.S. 1004 (1995): Roberts v. Citv of Plantation, 558 F.2d 750, 751 (5th Cir. 1977);
Western Boat Bldg. Co. v. O'Leary. 198 F.2d 409,411 (9th Cir. 1952); State v. Brown,
794 P.2d 108, 110, 111 (Alaska 1990). And the Washington courts are constitutionally
bound to apply maritime law to a Jones Act suit filed against the State of Alaska in a
Washington Court. Larios v. Victory Carries, Inc., 316 F.2d 63 (2d Cir. 1963); In Re:
EXXON VALDEZ. 767 F.Supp. 1509, 1513 (D. Alaska 1991). Therefore, even if Alaska
could close the courthouse door to these employees in the Alaska courts it cannot close

the Washington courthouse door.

The state would therefore be faced with hiring expensive private counsel to
defend itself from the lawsuits that would be filed in the Washington courts.



Representative Tom Anderson
March 21, 2003
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Fifth, there is no empirical evidence that the state would obtain any savings by
covering these workers under the worker’s compensation scheme. |am familiar with
only one scientific study of the issue by the American Waterways Operators, and that
organization looked at 371 cases that were covered by workers’ compensation and the
Jones Act and concluded that it was less expensive to compensate workers under the

Jones Act.

In summary, House Bill 164, if passed will not accomplish its goals; it will lead to
expensive and protracted litigation, make second-class citizens out of the state seamen,
and create confusion and uncertainty for the injured workers.

In order to aid your staff in consideration of these technical legal matters | will in
the near future send you a detailed legal briefon the matters outlined above. |
respectfully request you to carefully consider my above comments while considering the

wisdom of this legislation.

Sincerely yours,
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ATTORNEYS AT LAW
821 N Street. Suite 205 « Anchorage, Alaska 99501

March 25, 2003

Representative Tom Anderson
State Capitol, Room 432
Juneau, AK 99801-1182

Re:  Jones Act & Sovereign Immunity

Dear Representative Anderson:

I am following up on my previous letter to you concerning the legal obstacles to House
Bill 164,

L The Alaska Constitution abolished sovereign immunity and sovereign immunity
may only be reinstated by a constitutional amendment.

It is well accepted that an individual state's sovereign immunity in its own courts is
merely acommon law doctrine. See e™. Nieting v. Blondell, 235 N.W.2d 597, 599 (Minn.
1975)(ridiculing the doctrine of sovereign immunity and judicially abolishing it); Hicks v. New

Mexico. 544 P.2d 1153 (N.M. 1975)(same).

The Alaska Constitution abolished the common law doctrine of sovereign immunity, and
only allowed the legislature to provide by statute in which court suits against the state would be
filed. Article Il, Section 21 of the Alaska Constitution provides: "The legislature shall establish
procedures for suits against the state." (Emphasis supplied). The word "shall" is always
mandatory. Section 21 abolished the doctrine of sovereign immunity in Alaska because it left no
option for the legislature not to establish procedures for suits. Section 21 also mandates that the
legislature establish the "procedures” for suits against the state. The word "procedures” is
commonly understood to refer to the mechanics of filing suits and it has nothing to do with the
substantive right to sue the state. This is the only logical manner in which Section 21 can be
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read. See Muskopfv. Coming Hospital District, 359 P.2d 457, 460-61 (Cal. 1961)(interpretiiig
similar constitutional language, and judicially abolishing sovereign immunity).

The debate in the constitutional convention establishes that the waiver of immunity is
contained in the constitution. | have attached all the pages ot the transcript that, according to the
index found in the appendix in volume 6, deal with sovereign immunity, but the most telling

exchange is the following.

[Mr. Steve] McCutchen [Chairman of the Legislative Committee, the Committee which
proposed Article 11]: Mr. President, the intent of the Committee in this matter was
nothing other than after the judiciary had been set up that they [the legislature] would
designate which level of court that any suit against the state could be brought. In other
words, there would be one particular level of court in which all suits against the state or
their agencies must be brought. 1t would not be ofany further determination as far as the
legislature was concerned nor in otherwise concerning or controlling the courts. They
would make one designation when the court system was set up. "This is it. From now on
any suits against the state will be entered in that particular court.”

[Judge George] McLaughlin [Chairman of the Judiciary Committee]: May | inquire
whether it was the intent of the [legislative] Committee to authorize suits against the state

in court?
[Mr. Steve] McCutchen: Yes.

[Judge George] McLaughlin: Well, then I feel under those circumstances that the
amendment isjustified, that is if the Convention decides to authorize action against the

state in the constitution.

[Mr. Steve] McCutchen: | feel that because the [legislative] Committee intended one
thing, I think that this group understands what the Committee intended, that our
Committee has no objection if this particular amendment is the thing that makes it
perfectly clear what was intended by our group. In other words, the Legislative
Committee felt that the state may be sued, period: that the legislature shall indicate which
level of court shall that suit against the state.

(Proceedings of the Constitutional Convention, Vol. 3, p. 1705, Copy attached).

The members of the constitutional convention understood that Article 11, Section 21
abolished the doctrine of sovereign immunity. All that was left for the legislature was to provide
for which court a suit was filed. As the later discussion demonstrates, Judge McLaughlin
believed that it was up to the legislature whether it wanted to set up a court of claims for suits
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against the state or sirnply provide for suits to be filed in the superior court. Article IV of the
constitution, the Judiciary Article, which was proposed by Judge McLaughlin's committee, is
written to allow the legislature to set up a court of claims if it so desired. Whether to provide for
suits against the state in a court or claims or the superior court was the legislature's only decision.

In State v. Zia. Inc.. 556 P.2d 1257, 1260 (Alaska 1976), the Supreme Court stated that
the waiver of sovereign immunity is contained in the constitution.

The State of Alaska provides for suits against the State in Article I, § 21, of its

constitution:
Suits Against the State. The legislature shall establish procedures for suits against

the state.

The only Alaska case to address the issue which I have raised, i.e. that the legislature only
has the authority to promulgate the procedures for such suits, is Wilson v. Municipality of
Anchorage, 669 P.2d 569, 571-72 (Alaska 1983). In Wilson the Supreme Court declined to
address the argument because Article 1I, § 21 did not address immunity for municipalities only
suits against the state, and it was therefore unnecessary to decide the issue.

Pursuant to my argument, the only way that the State can institute sovereign immunity for
Jones Act suits in its own courts is to amend the constitution via Article XIII. The legislature
may not revoke sovereign immunity with a statute. HB 164 cannot revoke the state’s waiver of

sovereign immunity.

2. Any attempt to institute sovereign immunity solely for Jones Act suits would
offend the Alaska Bill of Rights.

The state’s seamen have a constitutionally protected right to bring a Jones Act suit in the
Alaska courts. For example, a seaman's right to access a local court to vindicate his federal rights
is an important right and the Alaska Supreme Court will apply close scrutiny to an attempted
revocation of the statutory sovereign immunity. See Patrick v. Lvnden Transport. Inc., 765 P.2d
1375, 1379 (Alaska 1988); Turner Const. Co.. Inc. v. Scales, 752 P.2d 467, 471 (Alaska 1988).
The State's seamen also have the right to the same federal remedies all the other Alaskan citizens
are entitled to. In Alaska laws that treat similarly situated injured workers in a divergent manner
will not pass constitutional scrutiny. Gilmore v. Alaksa Workers' Compensation Bd., 882 P.2d

922, 929 (Alaska 1994).

There are tens of thousands of Alaska citizens who are covered under the Jones Act
because they work as fishermen or merchant seamen. Thus any attempt to institute immunity
would create a group of second-class citizens out of its seamen employees because every other
injured seaman could file suit against her Jones Act employer in the Alaska state courts except
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for the seven or eight hundred employees who work for the State. The result would be the same
as Gilmore wherein two employees identically situated would have completely different

remedies.

The Alaska Constitution provides that its citizens are entitled to the "equal protection” of
the laws. The Jones Act is the type of law that is contemplated by the Constitution. Any attempt
to close the Alaska Superior Courts to its seamen would deny them the equal protection of the
laws in relation to all the other seamen who live and work in Alaska and who cannot legally be
denied access to the courts to prosecute their Jones Act claims. 45 U.S.C. § 56; Burnett v. New
York Cent. R. Co.. 380 U.S. 424,433-34, 85 S.Ct. 1050, 1057-58, 13 L.Ed.2d 941 (1965); Miles
v. Illinois Cent. R. Co.. 315 U.S. 698, 62 S.Ct. 827 (1942). Moreover, the right, which the State
would be attempting to eliminate, is not one created or granted by the State, but one fashioned by
Congress that applies to all other seamen in the United States.

Because the seamen’s rights under Jones Act to access to the Alaska courts are
constitutionally based under the equal protection clause, and the State's sovereign immunity is
merely a common law privilege, the seamen's constitutional rights will trump any attempt by the
State to institute sovereign immunity and be held unconstitutional.

3. As a matter of federal constitutional law Alaska cannot apply its workers'
compensation laws to seamen.

Assuming that Alaska amended its constitution, it nevertheless cannot apply state
workers' compensation laws to seamen. A long line of United States Supreme Court cases hold
that, because of the federal Constitution, a state may not apply workers' compensation laws to
seamen's injuries. Southern Pacific Co. v. Jensen. 243 U.S. 219, 37 S.Ct. 260 (1917);
Knickerbocker Ice Co. v. Stewart. 253 U.S. 149,40 S.Ct. 438 (1920)(as a matter of constitutional
law rejecting Congress' attempt to apply state workers' compensation laws to seamen);
Washington v. W.C. Dawson & Co.. 264 U.S. 219, 44 S Ct. 302 (1924)(same). Following this
trilogy of cases the Supreme Court once again in Northern Coal & Dock v. Stroud. 278 U.S. 142,
49 S.Ct. 88, 73 S.Ct. 88, 73 L.Ed. 232 (1928), specifically held that a state could not
constitutionally apply its worker's compensation laws to a seaman. See also Commercial Union
Ins. Co. v. McKinna, 10 F.3d 1352, 1354 (8th Cir. 1993)(relying upon Northern Coal & Dock v.

Stroud).

These Supreme Court cases are still good law and stand for the proposition that only
Congress may enact statutes which provide remedies for seamen's injuries. Gilmore and Black,
The Law of Admiralty. § 6-45, at 404-408 (2nd Ed. 1975). Accordingly, any attempt to cover its
seamen employees under the workers' compensation regime will be a nullity because the
Supreme Court has held that not even Congress has the power to apply state worker's
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compensation laws to injured maritime workers. In rejecting Congress' attempt to apply state
workers' compensation laws to injured maritime workers the Supreme Court stated in part:

Without a doubt Congress has the power to alter, amend or revise the maritime
law by statutes of general application embodying its will and judgment. This
power, we think, would permit enactment ofa general employers' liability law or
general provisions for compensating injured employees; but it may not be
delegated to the several states ... The subject is national. Local interests must
yield to the common welfare. The Constitution is supreme.

Washington v. W.C. Dawson & Co., 264 U.S. at 227-28, 44 S.Ct. at 305.

Because these cases were decided based upon constitutional principles and have never
been overruled it means the application ofa workers compensation remedy to seamen requires
either a law of national application enacted by Congress, or an amendment of the United States
Constitution allowing the several states workers' compensation laws to apply to seamen.
Therefore, Alaska's attempt to apply workers' compensation to its seamen employees will be

nothing more than a gratuity.

Long iigo the Washington Supreme Court held that the legislature could not apply
workers' compensation statutes to seamen. The court stated in part:

The maritime law being a part of the law of the United States, the legislature ofa
state has no power to modify or abrogate it. Workman v. New York Citv, 179
U.S. 522. It follows, therefore, that the legislature in passing the compensation
act could not Pike from a workman any right which he had under the maritime law
of the United States. The petitioner here still has the right to pursue his remedy in
admiralty... Ifthe act were given this construction [to apply to seamen], it might
well be doubted whether it would not offend against that provision of the
fourteenth amendment to the constitution of the United States which provides that
no state shall make or enforc™ any law which shall "deny to any person within its

jurisdiction the equal protection of the laws."

State ex rel. Jarvis v. Daggett, 87 Wash. 253, 257-58, 151 Pac. 648 (1915). Accord John Hill. Jr.
v. Workmen's Compensation Appeal Board, 1998 AMC 351 (Penn. 1997)(rejecting application

of workers' compensation statutes to seamen).

The Alaska Courts have also weighed in on this issue. In Anderson v. Alaska Packers

Association. 635 P.2d 1182 (1981), the Supreme Court held that, as a matter of federal
constitutional law, that the Alaska workers’ compensation statute could not be applied to a Jones
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Act seamen. More recently in Trident v. Murray, 2000 AMC 288 (Ale. Superior Ct. 1999), the
Superior Court, in a well reasoned opinion came to the same conclusion. (Copy attached).

A second reason that a state may not apply workers’ compensation laws to seamen is
because Congress has fiilly occupied the field, preempting any contrary state laws. The federal
case law on the subject of the preemption of state laws by FELA and Jones Act is so well
established as to be indisputable. For example, in New York Central Railroad Co. v. Winfield,

244 U.S. 147, 148-49, 151 (1917), the Supreme Court stated in pertinent part:

[It] is settled that when Congress acts upon the subject all state laws covering the
same field are necessarily superceded by reason of the national authority.
Congress acted upon this subject in passing the Employer’s Liability Act.. .

That the Act is comprehensive and also exclusive is distinctly recognized in
repeated decisions of this court... No state is at liberty thus to interfere with the

operation of a law of Congress.

Once again in New York Central & R.R. Co. v. Toncellito, 244 U.S. 360, 362 (1917), the
Court reiterated this bedrock principle. The Court stated in relevant part:

Congress having declared when, how far, and to whom carriers shall be liable on
account of accidents in the specified class, such liability can neither be extended
nor abridged by common or statutoiy laws of the state.

And in Lindgren v. United States. 281 U.S. 38 (1930), a Jones Act case, the Court
reviewed the earlier FELA cases and once again summed up the preclusive effect of FELA and
Jones Act. After reviewing the earlier cases cited above, and others, the Court stated:

In li'jht of the foregoing decisions and in accordance with the principles therein
announced we conclude that the Merchant Marine Act [Jones Act]—adopted by
Congress in the exercise of its paramount authority in reference to the maritime
law and incorporating in that law the provisions of the Federal Employers’
Liability Act—establishes as a modification of the prior maiitime law a rule of
general application in reference to the liability of the owners of vessels for injuries
to seamen extending territorially as far as Congress can make it go; that this
operates uniformly within all of the States and is as comprehensive of those
instances in which by reference to the Federal Employers’ Liability Act it
excludes liability, as of those in which liability it imposed; and that, as it covers
the entire field of liability for injuries to seamen, it is paramount and
exclusive, and supercedes the operation of all state statutes dealing with that

subject. (Emphasis supplied).
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ldL 281 U.S. at 46-47.

In every reported case concerning FELA and Jones Act over the last 95 years there is not
a single reported decision in which a court applied a state statute to a seaman’s personal injury.

In fact, every court that has considered the issue has refused to apply state statutes in
these federal actions. To cite but a few examples, the Missouri Supreme Court stated: “The
statute of this state limiting the amount of recovery in death cases has no force and should not be
considered in cases under the federal act.” Dodd v. Missouri-Kansas-Texas R.R. Co., 193 S.W.
2d 905, 908 (Mo. 1946). In Lauehlinv. Kansas C. S. R. Co.. 205 SW 3, 7 (Mo. 1918), the court
stated that FELA imposes a uniform rule of damages that may not be changed by state common
law or statute. And each of the following cases held that state statutes regarding personal injury
or death are inapplicable in FELA cases. Armstrong v. Chicago & W. I. R. Co.. 263 111 App.
126 , affd, 350 111426, cert denied. 289 U.S. 724 (1931); Baltimore & O.S.W.R. Co. v. Berdon.
195 Ind. 265, 150 N.E. 407, cert, denied. 266 U.S. 633 (1924); Grvhowsld v. Erie R. Co., 95 A.
764, (state statute cannot be applied in a FELA case), affd, 98 A. 1085 (1915).

Admittedly, this case law is specialized and obscure. But these cases are all good law;
the remedy for seaman has been a settled subject for 83 years, and under the binding authority
discussed above it is beyond the power of the Alaska legislature to reject this federal scheme.

4, Any attempt to close the door to the Alaska courts will not prohibit Jones Act
suits from being filed in Washington courts.

Regardless of any attempts to amend the Alaska Constitution, the State will still be
subject to suit in Washington courts. The Federal Employers Liability Act provides for
concurrentjurisdiction for Jones Act cases in State courts. 45 U.S.C. § 56. With a ferry terminal
in Bellingham, Washington, and the state doing a tremendous amount of business in Washington,
Alaska is subject tojurisdiction ofthe Washington courts for Jones Act suits. Pure Oil Company
v. Suarez. 384 U.S. 202, 86 S.Ct. 1394, 16 L.Ed.2d 474 (1966). Under the Jones Act, it matters
not that the injury did not occur in Washington. Penrod Drilling Company v. Johnson, 414 F.2d
1217, 1220-21 (5th Cir. 1969); Huffman v. Inland Oil & Transport. 424 N.E.2d 1209 (111 Ct.
App. 1981). Insuch a suit the reverse-Erie doctrine compels Washington state courts to apply
substantive maritime law, Larios v. Victory Carries, Inc., 316 F.2d 63 (2d Cir. 1963); In Re:
EXXON VALDEZ. 767 F.Supp. 1509, 1513 (D. Alaska 1991), not the Alaska worker's
compensation statues. The Washington courts are constitutionally bound to apply the Jones Act

to the marine highway’s seamen.



Representative Tom Anderson
March 25, 2003
Page 8

State sovereign immunity from suits in its own courts is nothing more than a common
law doctrine. Seee”g. Nieting v. Biondell, 235 N.W.2d 597, 599 (Minn. 1975); Hicks v. New

Mexico, 544 P.2d 1153 (N.M. 1975).

In Alden v. Maine. 119 S.Ct. 2240, 2264 (1999), the Supreme Court cited Hall v. Nevada,
440 U.S. 410, 99 S.Ct. 1182 (1979), for the proposition that immunity in the courts of a state's
sister states is a matter of comity. Importantly, the Alden case repeatedly refers to state sovereign
immunity from suits "in its own courts[.]" 1d. The frequency that the Supreme Court refers to
iImmunity in its "own" courts, and the citation to Hall v. Nevada, establishes that states are still
subject to suit in other states' courts just as in Hall. The Court also took pains to point out that
just because Congress was powerless to waive a state's immunity for suit in its home courts,
nevertheless, the states were still governed by applicable federal law.

The constitutional privilege of a State to assert its sovereign immunity in its own
courts does not confer upon the State a concomitant right to disregard the
Constitution or valid federal law. The States and their officers are bound by
obligations imposed by the Constitution and by federal statutes that comport with
the constitutional design. We are unwilling to assume the States will refuse to
honor the Constitution or obey the binding laws of the United States. The good
faith of the States thus provides an important assurance that "[tjhis Constitution,
and the Laws of the United States which shall be made in Pursuance thereof...
shall be the supreme Law of the Land." U.S. Const., Art. VI.

Alden v. Maine, 119 S.Ct. at 2266 (emphasis supplied).

The supreme law of the United States in this case is the Jones Act and the general
maritime law that plainly apply to the State insofar as its seamen are concerned. Alaska cannot
prohibit suit in the Washington courts because it does not enjoy sovereign immunity in
Washington courts. Hall v. Nevada, 440 U.S. 410, 99 S.Ct. 1182 (1979)

The amendment of the Alaska Constitution to close the Alaska superior court would lead
to a cascade of expensive litigation for the State of Alaska in Washington’s courts. This follows
because if an employee accepted gratuitous worker's compensation benefits the State would still
be subject to suit in the Washington court under the Jones Act. It is black letter law that
acceptance of state worker's compensation benefits cannot bar a Jones Act lawsuit. Chan v.
Society Expeditions, Inc., 39F.3d 1398, 1403 (9th Cir. 1994), cert, denied, 514 U.S. 1004
(1995); Roberts v. Citv of Plantation, 558 F.2d 750, 751 (5th Cir. 1977); Western Boat Bldg. Co.
v. O'Leary, 198 F.2d 409, 411 (9th Cir. 1952); State v. Brown. 794 P.2d 108, 110, 111 (Alaska
1990). The injured worker could therefore live on Alaska worker's compensation while he
pursued his civil litigation in the Washington courts. The State would be in the business of
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hiring expensive private counsel to defend it in Jones Act cases in the Washington courts, all of
which could be filed in Bellingham, Washington.

In a suit filed in Washington, the court would be faced with an injured seaman, who may
well be a citizen of Washington, making a claim under admittedly applicable federal maritime
law. The State of Alaska's only defense to such a suit would be its claim that the worker was
covered by worker's compensation (a law that constitutionally can not be applied to a seaman)
and as a matter of comity the Washington court should refuse to hear the case.

However, the State of Washington is not going to revoke its waiver ofsovereign
immunity for suits under the Jones Act. Accordingly, Alaska would be asking the Washington
court to deny a constitutionally permitted remedy to the injured seaman by closing the doors of
its court. The State's request for comity would also violate 45 U.S.C. § 56 because, as a matter of
supreme federal law, the Washington courts are required to accept Jones Act cases. A request for
comity is further eroded by the fact that the United States has waived its sovereign immunity for
suits under the Jones Act, 46 U.S.C. § 742, and the Alaska Supreme Court has held that seamen's
rights are inalienable. Brown v. State, 816 P.2d 1368 (Alaska 1992); Abbott v. Alaska, 1999
AMC 2212 (1999)(contractual application of workers' compensation to seamen "illegal and

unenforceable.").

Assuming that Alaska amended its constitution to prohibit Jones Act suits by its
employees, it would still come into a Washington court with unclean hands by virtue of its
unconstitutional attempt to apply workers' compensation statues to Jones Act seamen. It is hard
to imagine a Washington court throwing out a Jones Act case on this basis.

5. There is no empirical evidence that coverage under the workers’ compensation
system would save the State money.

| have attached hereto a survey that was performed by the AWO report from 1990 that
compared Jones Act liability to worker’s compensation. The report found that overall it was less
expensive for employers to compensate workers under the Jones Act than under a worker’s
compensation regime. From our perspective the seriously injured worker is much better off
under the Jones Act that he or she would be under a worker’s compensation scheme.

Very truly yours,



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number 1
2003 LEGISLATIVE SESSION Bill Version: HB 164
(H) Publish Date: 3/5/03
Dept. Affected: Administration

Revision Date/Time (Note if correction):
Title An Act relating to state immunity for certain 'BRU Risk Management

actions by state employed seaman.... Component Risk Management

Sponsor

Requester Component No. 71

Expenditures/Revenues (Thousands of Dollars)

Note; Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 20U4 budget proposal:

POSITIONS
Full-time

Part-time

Temporary

ANALYSIS: (Attach aseparate page if necessary)

Very significant cost savings will be realized in future years as the AMHS and the few other maritime
employees injury claims transition into the state average employee injury rate and cost.

The state funds its claim costs on a "cash flow" basis (appropriating only the amounts expected to be paid
the next fiscal year) collected solely through interagency receipts (cost of risk allocations) assessed each
agency.

If Risk Management (RM) was provided continuing funds for each FY (held in reserve until all outstanding
liabilities from that period are paid - as an insurance carrier operates), then RM could immediately reduce
premium assessments — reflecting the cost savings anticipated.

Future year premium assessments will reflect the cost reductions actually realized by this legislation as

premiums are developed from actual claims expenses incurred.

Phone
Date/Time 3/6/03 10:57 AM

Date 3/6/2003

Prepared by: J. Brad Thompson, Director
Division Risk Management

Approved by:
Agency Administration

(Revisud 9/2001 OMQ) Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: HB164
() Publish Date:

Department: Labor and Workforce Development

Revision: 3/31/03 11:01 AM

Title: Claims by State-Employed Seamen BRU: Workers' Compensation
Component: Workers' Compensation

Sponsor: Rules Committee

Requester: House L&C Component Number: 344

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
74.1 74.1 74.1 74.1 74.1
Travel 3.0 4.0 4.0 4.0 4.0 4.0
Contractual 4.6 6.1 6.1 6.1 6.1 6.1
Supplies 7.8 2.8 2.8 2.8 2.8 2.8

Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 71.0 87.0 87.0

Personal Services 55.6

87.0 87.0 87.0

ICAPITAL EXPENDITURES | ;

CHANGE IN REVENUES ( ) [ j

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

1157 Workers Safety Account 71.0 87.0 87.0 87.0 87.0 87.0
TOTAL 71.0 87.0 87.0 87.0 87.0 87.0

Estimate of any current year (FY2003) cost: None

Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This Bill would require work-related injuries or illnesses of state employed seamen to be covered under
the State of Alaska's Workers' Compensation Act. This coverage is currently being provided through
federal jurisdiction under the Jones Act and Admiralty Law. In the first year, funding is only needed for nine
months due to recruitment for the position and the time it takes for a case to reach the hearing process.

Phone: 465-2790
Date/Time: 3/31/03 11:01 AM

Date: 03/31/03

Prepared by:  Paul Grossi, Director

Division: Workers' Compensation

Approved by: Greg O'Claray, Commissioner

Agency: Department of Labor and Workforce Development

For distribulion information, call the Governor's Legislative Office

(Rev 1/20/5000 OMB) Page 1 of 1



LEXSEE 794 p.2d 108

STATE OF ALASKA, DEPARTMENT OF PUBLIC SAFETY, and TOM
SCHWANTES, Petitioners, v. ROBERT BROWN, Respondent

No. 3612, Supreme Court No. S-2829
Supreme Court of Alaska
794 P.2d 108; 1990 Alas. LEXIS 78
June 22,1990

SUBSEQUENT HISTORY:
[**1] As Corrected June 26, 1990.

PRIOR HISTORY:
Petition for Review from the Superior Court of the State of Alaska, Third Judicial District of Anchorage, Joan M. Katz,

Judge. Superior Court No. 3AN-87-5394 Civil.
CASE SUMMARY

PROCEDURAL POSTURE: Defendant, the State of Alaska, sought review of the decision of the Superior Court of
the State of Alaska, Third Judicial District of Anchorage, which denied the state's motion for summary judgment on the
grounds of sovereign immunity and the exclusive remedy provision of the Workers' Compensation Act, Alaska Stat. §
23.30.055, in a claim brought against the state by plaintiff sailor for injuries he received while employed by the state.

OVERVIEW: The sailor, employed by the state, was injured when he boarded a fishing vessel to conduct an inspection
in the course of his employment. After receiving workers' compensation benefits, the sailor filed a complaint seeking
damages against the state. The state filed a motion for summary judgment on the ground that the state was immune and
that the exclusive remedy provision of the Workers' Compensation Act barred the claim. The motion was denied and the
state appealed. On appeal, the court affirmed. The court held first that merely because the exclusive remedy defense was
not a condition of the waiver of the state's sovereign immunity did not mean a repeal of the exclusive remedy defense.
The court found that the defense was fully applicable to all claims against the state brought under state law. However,
the defense did not apply to federal remedies, and because the sailor was pursuing a federal maritime claim, the
defenses of sovereign immunity and exclusive remedy were not applicable.

OUTCOME: The court affirmed the denial of the state's motion for summary judgment in the personal injury tort
action brought by the sailor.

CORE TERMS: sovereign immunity, Jones Act, maritime, admiralty, exclusive remedy provision, workers'
compensation, exclusive remedy, waiver of sovereign immunity, territory, immunity, Workers’ Compensation Act,
compensation act, State Act, waiver of immunity, state law, waiving, Alaska Workers' Compensation Act, worker's
compensation, federal maritime law, conditioned, retentions, deprive, repeal, intend, Eleventh Amendment, statutory

provision, summary judgment, tort liability, tort claim, unseaworthiness
LexisNexis(TM) HEADNOTES - Core Concepts

Admiralty Law > Personal Injuries > Maritime Tort Law
Torts >Public Entity Liability >Federal Causes ofAction
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Workers' Compensation & SSD1 >Maritime Workers' Claims > Conflicts of Laws

[HN1] Once the tort claims act was passed, there was no intention to retain sovereign immunity vis-a-vis negligence
claims against the state. The workers' compensation law is construed as simply a limitation regarding all employee-
employer relations. It has nothing to do with limiting the waiver of sovereign immunity. In the case of admiralty law,
workers' compensation principles are superseded by federal law for all employees, state workers constituting no

exception.

Admiralty Law >Personal Injuries >Jones Act

Torts >Public Entity Liability >Liability

Workers' Compensation & SSD1 >Maritime Workers' Claims >Compensability > Jones Act

[HN2] The Claims Against the State Act, Alaska Stat. § 09.50.250, states in part: By this waiver of immunity it must be

concluded that the state may be sued for negligent torts which arise under the Jones Act.

Admiralty Law > Personal Injuries > Maritime Tort Imy>

Torts >Public Entity Liability > Liability

Workers' Compensation & SSD | >Maritime Workers' Claims > Conflicts o fimws

[HN3] It is true that under the Alaska Workmen's Compensation Act, employers, including the state, Alaska Stat. §
23.30.265, are excluded from admiralty liability.However, this exclusive liability provision cannot act as a limitation on
suits against the state under the federal maritime law once the state has unqualifiedly waived its immunity for negligent
torts. A state cannot protect private citizens from suit for a maritime tort by limiting the exclusive federal admiralty
jurisdiction as delegated by Article HI, § 2, of the United States Constitution. By waiving its immunity, the state stands
in the position of a private party and cannot limit its tort liability by a general provision in the workmen's compensation
act. So much of Alaska Stat. § 23.30.055 as limits the liability of employers in admiralty must be considered an invalid

infringement on the federal jurisdiction.

Admiralty Law >Personal Injuries > Maritime Tort Law

Torts >Public Entity Liability > Liability

Workers' Compensation & SSD I >Maritime Workers' Claims > Conflicts of Laws

[HN4] If it is the desire of the state to limit its tort liability to the workmen's compensation act, it may do so by
legislative enactment of an exception to the waiver of sovereign immunity section contained in Alaska Stat. 8

09.50.250.

Admiralty Law > Personal Injuries >Maritime Tort Law

[HN5] Alaska Stat. § 09.50.250 provides that a person having a tort claim against the state may bring an action against
the state in the superior court. This statute waives the sovereign immunity of the state as to claims brought in superior
court for torts sounding in admiralty, as well as those based on state law. Subject to certain explicit exceptions, the

intent of this statute was to put the state on an equal footing with private persons or entities who are sued in tort.

Admiralty Law >Personal Injuries >Maritime Tort Law

Workers" Compensation & SSD1>Maritime Workers' Claims > Conflicts ofLaws

[HN6] The Workers' Compensation Act, to which the state is subject to the same extent as private employers, provides
in part that the liability of an employer under the Workers' Compensation Act is exclusive and in place of all other
liability of the employer and anyone otherwise entitled to recover damages at law or in admiralty on account of the

injury or death. Alaska Stat. § 23.30.055.

Admiralty Law > Personal Injuries >Maritime TortLaw _
Workers' Compensation & SSD1 >Maritime Workers' Claims > Conflicts of Laws
[HN7] An exclusive remedy provision in a state workmen's compensation law cannot be applied when it will conflict

with maritime policy and undermine substantive rights afforded by federal maritime law.

Admiralty Law >Personal Injuries >Maritime Tort Law

Workers' Compensation & SSD 1 >Maritime Workers’ Claims > Conflicts ofLaws

[HN8] While states may sometimes supplement federal maritime policies, a state may not deprive a person of any
substantial admiralty rights as defined in controlling acts of Congress or by interpretative decisions of the court. To hold
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otherwise would undermine the uniformity of maritime law which the Federal Constitution has placed under national
purview to control in its substantial as well as procedural features.

COUNSEL:
Robert L. Eastaugh, Delaney, Wiles, Hayes, Reitman & Brubaker, Inc., Anchorage, for petitioners.

Ron J. Webb, Anchorage, and Eric Dickman, David S. Teske & Associates, Seattle, Washington, for respondent.

JUDGES:
Matthews, Chief Justice, and Rabinowitz, Burke and Compton, Justices. [Moore, Justice, not participating.]

OPINIONBY:
MATTHEWS

OPINION:

[*109] OPINION
MATTHEWS, Chief Justice.
. FACTUAL AND PROCEDURAL BACKGROUND

Robert Brown was employed by the State of Alaska as First Mate on the Alaska Department of Public Safety patrol
vessel VIGILANT, a 100-foot sea-going vessel. On June 18, 1985, while the VIGILANT was on patrol in Bristol Bay,
Brown was injured as he boarded a fishing vessel to inspect it for a suspected violation of state fisheries laws.

After first accepting workers' compensation benefits [**2] under the Alaska Workers' Compensation Act, AS
23.30.005-210, Brown filed suit against the state, among others, in the superior court. Brown alleged that the state was
liable to him under the Jones Act, 46 U.S.C. App. § 688, for negligence of the master of the VIGILANT, and under the
admiralty doctrines of unseaworthiness, maintenance, and cure. The state moved for summary judgment on grounds of
sovereign immunity and the exclusive remedy provision of the Workers' Compensation Act, AS 23.30.055. The trial

court denied the motion. We granted the state's petition for review.

n. DISCUSSION

The trial court summarized its reasons in an oiaer denying the state’s motion for reconsideration as follows:

After statehood, the tort claims act was passed. It expanded the waiver of sovereign immunity to cover all tort
claims, specifically mentioning admiralty. No limiting language referring to the workers' compensation statute was
included in the tort claims act.

It is this court's view, thus, that [HN1] once the tort claims act was passed, there was no intention to retain
sovereign immunity vis-a-vis negligence claims against the state. The workers' compensation law is construed as simply
a limitation [**3] regarding all employes employer relations. It has nothing to do with limiting the waiver of sovereign
immunity. In the case of admiralty law, workers' compensation principles are superseded by federal law for all
employees, state workers constituting no exception.

The same rationale was expressed in an opinion issued by former Attorney General Hayes more than 25 years ago.
1963 Formal Op. Att'y Gen. 28. In addressing the question of whether workers employed by the state on state ferries
could sue the state under the Jones Act, the opinion stated:

[T]he only question remaining is whether the State of Alaska has waived its sovereign immunity. If it has, the Jones
Act is supreme; if it has not, the State cannot be sued under the Jones Act and the only remedy available to State [*110]

employees is the State workmen's compensation act.

Id. at 11. The opinion next quoted the [HN2] Claims Against the State Act, /1S 09.50.250, and continued:

By this waiver of immunity it must be concluded that the State may be sued for negligent torts which arise under
the Jones Act. [HN3] It is true that under the Alaska Workmen's Compensation Act, employers, including the State ( AS

23.30.265), are excluded from admiralty [**4] liability.
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Id. at 12. The opinion then quoted the exclusive remedy provision of AS 23.30.055, and stated:

However, this exclusive liability provision cannot act as a limitation on suits against the State under the Federal
Maritime law once the State has unqualifiedly waived its immunity for negligent torts.... A state cannot protect private
citizens from suit for a maritime tort by limiting the exclusive Federal admiralty jurisdiction as delegated by Article HI,
Section 2, of the United States Constitution. By waiving its immunity, the state stands in the position of a private party
and cannot limit its tort liability by a general provision in the workmen's compensation act. So much of AS 23.30.055 as
limits the liability of employers in admiralty must be considered an invalid infringement on the Federal jurisdiction.

[HN4] If it is the desire of the State to limit its tort liability to the workmen's compensation act, it may do so by
legislative enactment of an exception to the waiver of sovereign immunity section contained in AS 09.50.250.

ld. at 13. We agree with this reasoning. Our explanation follows.

[HN5] Alaska Statute 09.50.250 provides that "[a] person ... having a [**5] ... tort claim against the state may
bring an action against the state in the superior court." This statute waives the sovereign immunity of the state as to
claims brought in superior court for torts sounding in admiralty, as well as those based on state law. State v. Stanley, 506
P.2d 1284, 1290-1291 and n.9 (Alaska 1973). Subject to certain explicit exceptions, the intent of tins statute was to put
the state on an equal footing with private persons or entities who are sued in tort See State v. Abbott, 498 P.2d 712, 724

(Alaska 1972).

[HNG] The Workers' Compensation Act, to which the state is subject to the same extent as private employers,
provides in part that "[t]he liability of an employer [under the Workers' Compensation Act] is exclusive and in place of
all other liability of the employer . . . and anyone otherwise entitled to recover damages ... at law or in admiralty on
account of the injury or death." AS 23.30.055. This provision would bar any suit by Brown for damages under state law.
However, the present case is brought under federal maritime law.

The exclusive remedy provision cannot deprive Brown of his federal maritime remedy. In Barber v. New England
Fish Co.,, [**6] 510 P.2d 806 (Alaska 1973), a longshoreman was injured while aboard a barge owned by his
employer. Although he had already collected benefits under the Alaska Workers' Compensation Act, we held that the
exclusive remedy provision of the act did not preclude him from seeking a further recovery against his employer under
federal maritime law for unseaworthiness, nl Similarly, in Thibodaux v. Atlantic Richfield Co., 580 F.2d 841, 847 (5th
Cir. 1978), cert, denied, 442 USS. 909, 99 S. Ct 2820, 61 L Ed. 2d 274 (1979), the court held that [HN7] "an exclusive
remedy provision in a state workmen's compensation law cannot be applied when it will conflict with maritime policy
and undermine substantive rights afforded by federal maritime law." Accord Purnell v. NomedShipping B.V., 801 F.2d
152, 156 (3rd Cir. 1986). In Thibodaux. the court reversed summary judgment in favor of Atlantic Richfield and
remanded the case to allow plaintiffs to pursue their general maritime claims against the latter for wrongful death. 580
F.2d at 847-48. The [*111] court noted that it had been presented with an analogous question in Roberts v. City of
Plantation, 558 F.2d 750 (5th Cir. 1977). Thibodaux, 580 F.2d at 846. In Roberts, [**7] the court held that the
exclusive remedy provisions of Florida's workmen's compensation act were not a defense to a Jones Act claim. 558 F.2d

at 751.

nl We noted in Barber that double recovery would not be permitted as the amounts paid under the compensation
award would be subject to offset should the employee win his federal maritime case. Id. at 813, n.39. This observation

also governs the present case.

The Thibodaux court found support in the Supreme Court’ decision in Pope & Talbot, Inc. v. Hawn, 346 U.S. 406,
74 S, Ct 202, 98 L Ed. 143 (1953). There, the court refused to apply a state contributory negligence defense which
would have barred recovery for a general maritime cause of action. The court stated that [HN8] "[w]hilc states may
sometimes supplement federal maritime policies, a state may not deprive a person of any substantial admiralty rights as
defined in controlling acts of Congress or by interpretative decisions of this Court." 1d. at409-10 (footnote omitted). To
hold otherwise would undermine the uniformity of maritime [**8] law "which the [Federal] Constitution has placed
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under national purview to control in its substantia! as well as procedural features." Id. at 409 (quoting Panama R.R. Co.
v. Johnson, 264 U.S. 375, 386, 44 S. Ct. 39J, 68 L Ed. 748 (1924)). These precedents compel the conclusion that the
exclusive remedy provisions of the Alaska Workers' Compensation Act cannot deprive Brown of his federal Jones Act

claim against the state.

The state relies on Johansen v. United States, 343 U.S. 427, 72 S. Ct. 849, 96 L Ed. 1051 (1952), in support of its
argument that the exclusive remedy provision of the Workers' Compensation Act applies. Johansen involved an injury
to a seaman-federal employee who sued the government for damages for negligence under the Public Vessels Act of
1925,46 U.S.C. § § 781-199. The court held that this remedy was barred by the Federal Employees' Compensation Act
of 1916, which provided a workers' compensation remedy to federal employees. Id. at 441. The Johansen case
presented a conflict between two federal remedies. It is thus unlike the state-federal problem which is present hr ,e.

The state also relies on three state cases: Lyons v. Texas A &M University, 545 S.W.2d 56 (Tex. Civ. Ap 1977);
Gross v. [**9] Washington State Ferries, 59 Wash. 2d 241, 367 P.2d 600 (1961); Maloney v. State 3IN.Y.2d 356, 165
N.Y.S.20465, 144 N.E.2d364 (N.Y. 1957) In these cases the sovereign immunity waiver was expressly conditioned on
preserving the defense in question. Lyons involved an act waiving sovereign immunity which, as an integral part of the
waiver, reserved to the state "all of the privileges and immunities granted by the Workmen's Compensation Act... to
private persons and corporations." 545 S.W.2d at 58. In Maloney, the act waiving sovereign immunity was "careful to
provide that, in waiving immunity, the exclusiveness of the compensation remedy against the State is not impaired." 144
N.E.2d at 367. The sovereign immunity waiver in Gross was expressly conditioned by a 30-day notice of claim proviso.
367 P.2d at 605. By contrast, the waiver of immunity contained in the Alaska Claims Against the State Act is not
conditioned on preserving the defense in question here —the exclusive remedy provision. These cases teach that the
legislature could make the exclusive remedy defense applicable to federal maritime claims by referring to the defense in
the sovereign immunity waiver contained in the Claims Act. However, [**10] the legislature has not chosen to do so.

Merely because the exclusive remedy defense is not a condition of the waiver of the sovereign immunity of the
state does not mean that the Claims Against the State Act has repealed the exclusive remedy defense. The defense is
fully applicable to all claims against the state brought under state law. However, the defense does not apply to federal

remedies, and thus the decision of the superior court is AFFIRMED.

DISSENTBY:
COMPTON

DISSENT:

COMPTON, J., dissents. MOORE, J., not participating.
COMPTON, Justice, dissenting.
!

Assuming the court’s conclusion is correct, state employed maritime workers [*112] stand to recover more than
state employed land-based workers who suffer the same injury in a virtually identical accident. If the court is wrong,
then state employed maritime workers stand to recover less than their privately employed counterparts. Thus, under
either result, inequities are inevitable. However, traditional methods of statutory analysis lead to the conclusion that

sovereign immunity was retained as to Jones Act suits.

The doctrine of sovereign immunity bars Jones Act suits for damac};}es by injured state employees in state court,
absent a waiver of immunity. Gross v. Washington State Ferries, 59 Wash. 2d 241, 367 P.2d 600, [**11] 602 (1961);
Maloney v. State, 3 N.Y.2d 356, 165 N.Y.S.2d 465, 144 N.E. 2d 364, 365 (1957); Lyons v. Texas A & M Univ., 545

S W.2d56, 58 (Tex. Civ. App. 1977). nl

............................ FOONOES.....oorvvrieei e
nl Itis worth noting that the court is unable to cite a single state case affording an injured state maritime employee
Jones Act relief.
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.......................................... End Footnotes et —

The Claims Against the State Act (CATSA), AS 09.50.250, provides that "[a] person . . . having a ... tort claim
against the state may bring an action against the state in the superior court." Jones Act claims sound in tort. See Collins
v. Slate, 823 F.2d 329, 332 (9th Cir. 1987) (CATSA does not waive Alaska's immunity from Jones Act suit in federal
court). The Alaska Workers Compensation Act (AWCA), on the other hand, provides that the “liability of an employer
[within this act] is exclusive and in place of all other liability of the employer ... at law or in admiralty. . . "
"Employer" as defined includes the state. AS 23.30.265(13). Should this language be given its plain meaning, Brown
would be entitled to the worker's [**12] compensation he has received and no more.

The exclusive liability provisit n of AWCA, beginning in 1949, provided the exclusive remedy against the territory
as an employer in lieu of claims "now existing at common law or otherwise." § 43-3-10 ACLA (1949); § 43-3-38
ACLA (1949). This was followed by a broad, general enactment providing relief to persons with "any claim” against the
territory. § 56-7-1 ACLA (Supp. 1957). This enactment did not explicitly purport to supersede exclusive worker's
compensation liability for the state; the exclusive liability provision was retained.

Upon statehood, the exclusive liability provision of AWCA was reenacted, limiting claims "at law or in admiralty."
AS 23.30.055. Thus, despite the existence of a general right in third persons to make "claims" against the state in
superior court, the legislature seemingly reaffirmed the state's limited waiver of immunity when acting as an employer.
CATSA was refined to something near its present form in 1962. AS 09.50.250.

Without the enactment of AWCA or CATSA, an injured territorial or state worker would have had no claim at all
against the territory or state, even with the aid of the Jones Act. The territory [+=13] or state would have been immune
from suit. Ex Parte New York No. 1, 256 U.S. 490, 500, 41 S. Ct. 588, 65 L Ed 1057 (1921); cf. Welch v. Texas Dep't
of Highways & Pub. Transp., 483 US. 468, 472-73, 107 S. Ct. 2941, 97 L Ed 2d 389 (1987). The original AWCA
must therefore have been a limited waiver of sovereign immunity; otherwise an employee of the territory would not
have been entitled to any compensation ftom the territory for an injury occurring while on the job. Thus, in order to
prevail, Brown needs to show that the more general waiver of sovereign immunity in CATSA was somehow intended to
abrogate the effect of the more limited waiver of sovereign immunity in AWCA, despite AWCA being left intact.

Despite its lengthy discussion of federal case law, none of which is relevant given that the employer here is the
state, the court’ rationale is really rather simple. The court seizes upon our prior cases narrowly construing retentions of
sovereign immunity when the state is not an employer, e.g., Freeman v. State, 705 P.2d 918, 920 (Alaska 1985),
transforms them into establishing a requirement that retentions of sovereign immunity must necessarily be [*113]
explicit, and then concludes that because sovereign immunity was not explicitly [**14] retained in CATSA itself, it
was not retained at all. n2 This is not the issue; rather the question should be whether CATSA was intended to repeal the

effect of AWCA.

.............................. Footnotes

n2 If the court is correct that retentions of sovereign immunity must be explicit, then the court's assertion that
AWCA s still an effective defense against state law claims must be wrong, since CATSA does not explicitly retain
sovereign immunity as to state claims. Nor could Collins be correctly decided if CATSA is as broad a waiver as the

court maintains.

— ENnd FOOtNOLES...eoeveeees v

Repeal by implication is not favored. Peter v. State, 531 P.2d 1263, 1267 (Alaska 1975). A specific statutory
provision ordinarily is not repealed by a later enacted, general statutory provision. Preston v. Heckler, 734 F.2d 1359,
1368 (9th Cir. 1984); United States v. Hawkins, 228 F.2d 517, 519 (9th Cir. 1955). Repeal by implication is limited and
only found when necessary to carry out the legislatures intent. Warren v. Thomas, 568 P.2d 400, 403 (Alaska 1977).

Did the legislature, [**15] in enacting CATSA, intend to subject the state to Jones Act claims by its own
employees, notwithstanding A \rr\7 Did it intend to allow its maritime workers to receive preferential treatment over
its land-based workers? Had the question occurred to the legislators at the time, then arguably a clause referencing
AWCA and maintaining its integrity as the sole, comprehensive remedy for injured state maritime workers could have

been included.



An analysis of AMHS crew claims costs compared to those provided under the Alaska Workers Comp
Act (AWCA) for all other state employees.

The enclosed Excel workbook contains detailed breakouts of the actual incurred loss (cost to date plus
anticipated expense) by each individual AMHS vessel for the past six fiscal years.

To objectively analyze the AMHS employee's injury experience to tho state's overall employee injury
rate, both frequency (number of claims) and severity (loss cost) are averaged and compared on a per
100 FTE (full time equivalent) basis.

Additional analysis was performed between AMHS and the five state agencies with the highest workers'
compensation loss experience - to provide comparison to similar physically demanding jobs.

AMHS shows a five year average loss rate of 41 claims per 100 FTE's in comparison the state overall
workers' compensation injury rate of 8, with the highest five agencies showing average loss experience
of 10 claims per 100 FTE's.

On a cost per 100 FTE's analysis; AMHS actual claims experience during the last five years shows an
average cost of $197,065 compared to the top five state agencies averaged cost of $64,145 during the
same period.

The most significant difference is the award for the non-economic damages, not provided under workers
compensation remedies and that life illnesses that are alleged to manifest during a voyage are covered
under the Jones Act.
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More stuff on HB 164

Subject: More stuffon HB 164
Date: Tue, 01 Apr 2003 09:29:56 -0900
From: Tom Anderson <Representative_Tom_Anderson@ legis.state.ak.us>

Organization: Alaska State Legislature
To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

Here you go, more stuff.

-Josh

Subject: Did not the Alaska Supreme Court already address the question of whether or not the

legislature can effect this change
Date: Mon, 31 Mar 2003 14:37:49 -0900
From: "Kevin Jardell" <Kevin_Jardell@admin.state.ak.us>

To: <Representative_Tom_Anderson @ legis.state.ak.us>

Representative Anderson,

| have attached some of the discussion points that Risk Management put together for purposes of giving testimony. |

hope you find it beneficial.

Kevin Jardell

Name: |_Hearing questions.doc
Type: WINWORD File (application/msword)

Encoding: base64
Download Status: Not downloaded with message

loft 4/1/2003 10:05 AM
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Did not the Alaska Supreme Court already address the question of whether or not th<
legislature can effect this change?

Yes, State of Alaska v. Robert Brown - “ifit is the desire ofthe State to limit its tort liability to the
workfer] 's compensation act, it may do so by legislative enactment ofan exception to the waiver of

sovereign immunity section contained in AS 09.50.250."

Did not the maritime unions stipulate in the past to just this result - to provide
Alaska Workers’ Compensation benefits in lieu of traditional Jones Act

remedies?

Y es, through collective bargaining the maritime unions negotiated this arrangement from 1983 thru
1991 - this only stopped because the Supreme Court ruled in Dale Brown v. State Division of Marine
Highways that this contractual arrangement was impermissible - unions could not negotiate away the

individual seaman’s rights.

So the purpaose of this bill is to equalize the remedies of all State enployees?

Yes, only the seaman today has the right of direct civil action against his or her employer; all other State
of Alaska employees have workers’ compensation as their exclusive remedy and may not sue their
employer. These same seamen are also eligible for leave, retirement benefits, and medical coverage -

like all other state employees.

Is there another exanmple of a similar arrangement within Alaska?

Yes, ordinarily railroad employees are covered by a federal law known as FELA, yet by law the
Alaska Workers” Compensation Act has been designated the exclusive remedy for Alaska Railroad
employees since the time of transfer of the railroad to the state.

Can you explain the difference in how illness is treated under the
present system and how it would be handled under this bill?

Presently, for any illness manifesting while the seaman is on a ship, unearned wages, maintenance
and cure are due.

“Unearned wages” are paid for the balance of the voyage the seaman was working (usually
the rest of the week on); this means the seaman gets a regular paycheck even if he or she has
to leave the ship before the voyage is over, without a deduction for leave usage.

“Maintenance” is a stipend paid daily to help cover food and lodging costs while
the seaman is recovering off the ship or out of a hospital. The amount of
maintenance is set by union contract; currently it is $45 a day for most seamen.



“Cure” is the payment of medical expenses, including bills of health care
providers, treatment, and associated travel costs.

Under this bill, illness would be handled the same way as for other state employees,
primarily through the use of sick leave. (Only certain occupational diseases qualify as
compensable injuries under the workers’ compensation system.) Medical bills would still

be handled the same way.



Beard Stacey Trueb & Jacobsen, i,

ATTORNEYS AT LAW

821 N Street, Suite 205 « Anchorage, Alaska 99501

March 21,2003

Representative Torn Anderson
State Capitol, Room 432
Juneau, AK 99801-1182

Re: House Bill 164

Dear Representative Anderson:

As aresident of the state for the last 14 years, | have frequently talked to my
representatives about matters that concerned me. | write to you concerning House Bill
164, which has been referred to your committee, House Labor and Commerce.

| am writing to inform you that | have several objections to this legislation. My
law firm has represented some of the State’s employees who are now covered under the
federal law known as the Jones Act. We are maritime law experts and we therefore have

specialized knowledge concerning the legal problems with this bill.

First, the bill would create second-class citizens out of the State’s Marine
Highway employees. Every seaman in the State would be able to seek compensation
under the Jones Act except the State’s Marine Highway employees. Ifa person is
employed as a commercial fisherman, for a tugboat company, or for Tote or CSX Lines,
they are covered under the Jones Act and entitled to those remedies. The only exception
would be State marine workers. Passage ofthis bill may indeed violate Article I, Section
Lofthe Alaska Constitution guaranteeing equal protection of the laws to all citizens.

Second, in a long line of cases the United States Supreme Court, and every state
court that has considered the issue, has held that states cannot apply worker’s
compensation statutes to merchant seamen. The reasoning is two-fold. The primary
obstacle is the fact that seaman’s remedies are maritime in nature and under the exclusive
purview of federal admiralty jurisdiction. Under the federal Constitution maritime
matters are reserved for the federal legislature to the exclusion ofthe states. In short,
there is a federal constitutional bar to the states applying state worker’s compensation
laws to seamen. The secondary reason is that Congress has completely occupied the field

Anchorage Office (907)272-7207 < Telefax (907) 274-9115 + E-Mail: blstanc@alaska.net
Seattle Office (206)282-3100 -« Telefax (206) 282-1149 » E-Mail: blstsea@halcyon.com
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with a law of national application, the Jones Act, and the states may not apply
inconsistent laws. These principles are well established and beyond reasonable dispute.
There are two Alaska cases that have dealt directly with this issue and are consistent with
every other case on the subject. These cases are: Anderson v. Alaska Packers
Association, 635 P.2d 1182 (1981), and Trident v. Murray, 2000 AMC 288 (Ak. Superior
Ct. 1999). Therefore, if the Legislature were to make worker’s compensation applicable
to seamen, itwould be a mere gratuity and not binding upon the injured worker.

Third, the state’s waiver of sovereign immunity is contained in the Alaska
Constitution. Article II, Section 21 provides: "The legislature shall establish procedures
for suits against the state." (Emphasis supplied). The word "shall" is always mandatory.
Article 11, Section 21 abolished the doctrine of sovereign immunity in Alaska because it
left no option for the legislature not to establish procedures for suits. Section 21 also
mandates that the legislature establish the "procedures"” for suits against, the state. The
word "procedures” is commonly understood to refer to the mechanics of filing suits and it
has nothing to do with the substantive right to sue the state. This is the only logical
manner in which Article 11, Section 21 can be read. See Muskopfv. Corning Hospital
District, 359 P.2d 457, 460-61 (Cal. 1961)(interpreting similar constitutional language,
and judicially abolishing sovereign immunity). Accordingly, if Alaska is going to
abolish sovereign immunity for these suits in its own courts it will have to do so via a
constitutional amendment. House Bill 164 cannot accomplish the revocation of state

sovereign immunity.

Fourth, the Jones Act provides that all state courts shall have concurrent
jurisdiction over these suits. 45 U.S.C. § 56. The Alaska Supreme Court has held that
Jones Act suits may be filed in any available forum. Nunez v. American Seafoods, 52
P.2d 720 (2002). Under federal and state case law these Jones Act suits could be filed in
Bellingham, Washington because the state has a ferry terminal there and is subject to
jurisdiction in that forum. The State of Alaska has no sovereign immunity in the
Washington courts. Alden v. Maine, 119 S.Ct. 2240 (1999); Hall v. Nevada, 440 U.S.

410(1979).

Acceptance of worker’s compensation benefits cannot bar a Jones Act lawsuit.
Chan v. Society Expeditions. Inc., 39 F.3d 1398, 1403 (9th Cir. 1994), cert, denied. 514
U.S. 1004 (1995); Roberts v. Citv of Plantation, 558 F.2d 750, 751 (5th Cir. 1977);
Western Boat Bldg. Co. v. O'Leary, 198 F.2d 409,411 (9th Cir. 1952); State v. Brown,
794 P.2d 108, 110, 111 (Alaska 1990). And the Washington courts are constitutionally
bound to apply maritime law to a Jones Act suit filed against the State of Alaska in a
Washington Court. Larios v. Victory Carries, Inc.. 316 F.2d 63 (2d Cir. 1963); In Re:
EXXON VALDEZ, 767 F.Supp. 1509, 1513 (D. Alaska 1991). Therefore, even if Alaska
could close the courthouse door to these employees in the Alaska courts it cannot close

the Washington courthouse door.

The state would therefore be faced with hiring expensive private counsel to
defend itselffrom the lawsuits that would be filed in the Washington courts.
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Fifth, there is no empirical evidence that the state would obtain any savings by
covering these workers under the worker’s compensation scheme. |am familiar with
only one scientific study of the issue by the American Waterways Operators, and that
organization looked at 371 cases that were covered by workers’ compensation and the
Jones Act and concluded that it was less expensive to compensate workers under the

Jones Act.

In summary, House Bill 164, if passed will not accomplish its goals; it will lead to
expensive and protracted litigation, make second-class citizens out of the state seamen,

and create confusion and uncertainty for the injured workers.

In order to aid your staff in consideration ofthese technical legal matters I will in
the near future send you a detailed iegai briefon the matters outlined above. |
respectfully request you to carefully consider my above comments while considering the

wisdom of this legislation.

Sincerely yours,



Beard Stacey Trueb & Jacobsen, i

ATTORNEYS AT LAW

821 N Street, Suite 205 « Anchorage, Alaska 99501
March 24, 2003
Sent Via DHL Overnight & Facsimile (907) 465-3S71 ( o page(s))

Senator Con Bunde
State Capitol, Room 506
Juneau, AK 99801-11S2

Re: Senate Bill 120

Dear Con:

As a constituent of your district for the last 11 years, | have chatted with you on a
number of occasions regarding various issues. | write to you concerning Senate Bill 120,
which has been referred to your committee, Senate Labor and Commerce.

| am writing to inform you that | have several objections to this legislation. My
law firm has represented some of the State’s employees who are now covered under the
federal law known as the Jones Act. We are maritime law experts and, therefore, have

considerable knowledge concerning this bill.

First, the bill would create second-class citizens out of the State’s Marine
Highway employees. Every seaman in the State would be able to seek compensation
under the Jones Act except the State’s Marine Highway employees. If a person is
employed as a commercial fisherman, for a tughoat company, or for Tote or CSX Lines,
they are covered under the Jones Act and entitled to those remedies. The only exception
would be State marine workers. Passage of this bill may indeed violate Article I, Section
Lof the Alaska Constitution guaranteeing equal protection of the laws to all citizens.

Second, in a long line of cases the United States Supreme Court, and every state

court that has considered the issue, has held that states cannot apply worker's

7 compensation statutes to merchant seamen. The reasoning is two-fold. The primary
obstacle is the fact that a seaman’s remedies are maritime in nature and under the
purview of federal admiralty jurisdiction. Under the federal Constitution, maritime
matters are reserved for the federal legislature to the exclusion of the states. In short,
“there is a federal constitutional bar to the states applying state workers compensation
laws to seamen. The secondary reason is that Congress has completely occupied the field
with a law of national application, the Jones Act, and the states may not apply
inconsistent laws. These principles are well established and beyond reasonable dispute.
There are two Alaska cases that have dealt directly with this issue and are consistent with
every other case on the subject. These cases are: Anderson v. Alaska Packers
Association. 635 P.2d 11S2 (19S1), and Trident v. Murray. 2000 AMC 2SS (Ak. Superior
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Ct. 1999). Therefore, if the Legislature were to make workers’ compensation applicable
to seamen, it would be a mere gratuity, or supplemental benefit, and not binding upon the

injured worker.

Third, the state’s waiver of sovereign immunity is contained in the Alaska
Constitution. Article Il, Section 21 provides: "The legislature shall establish procedures
for suits against the state." (Emphasis supplied). The word "shall" is always mandatory *
Article II, Section 21 abolished the doctrine of sovereign immunity in Alaska because it
left no option for the legislature not to establish procedures for suits. Section 21 also
mandates that the legislature establish the 'procedures” for suits against the state. The
word "procedures” is commonly understood to refer to the mechanics of filing suits and it
has nothing to do with the substantive right to sue the state. This is the only logical
manner in which Article Il, Section 21 can be read. See Muskopfv. Conuns Hospital
District, 359 P.2d 457, 460-61 (Cal. 1961)(interpreting similar constitutional language,
and judicially abolishing sovereign immunity). Accordingly, if Alaska is going to
abolish sovereign immunity for these suits in its own courts it will have to do so via a
constitutional amendment. Senate Bill 120 cannot accomplish the revocation of state

sovereign immunity.

Fourth, the Jones Act provides that all state courts shall have concurrent
jurisdiction over these suits. 45 U.S.C. §56. The Alaska Supreme Court has held that
Jones Act suits may be filed in any available forum. Nunez v. American Seafoods, 52
P.2d 720 (2002), Under federal and state case law these Jones Act suits could be filed in
Bellingham, Washington because the state has a ferry terminal there and is subject to
jurisdiction in that forum. The State of Alaska has no sovereign immunity in the —
Washington courts. Alden v. Maine, 119 S.Ct. 2240 (1999); Hall v. Nevada, 440 U.S.

410 (1979). X

Acceptance of workers’ compensation benefits cannrit bar a Jones Act lawsuit.
Chan v. Society Expeditions. Inc., 39 F.3d 1398, 1403 (9th Cir. 1994), cert, denied, 514
U.S. 1004 (1995); Roberts v. Citv of Plantation. 558 F.2d 750, 751 (5th Cir. 1977);
Western Boat Bidg. Co. v. O'Leary, 198 F.2d 409, 411 (9th Cir. 1952); State v. Brown,
794 P.2d 10S, 110, 111 (Alaska 1990). The Washington courts are constitutionally v
bound to apply maritime law to a Jones Act suit filed against the State of Alaska in a
Washington Court. Larios v, Victory Carries. Inc.. 316 F.2d 63 (2d Cir. 1963); In Re:
EXXON VALDEZ. 767 F.Supp. 1509, 1513 (D. Alaska 1991). Therefore, even if Alaska
could close the courthouse door to these employees in the Alaska courts, it cannot close
the Washington courthouse door. The state would therefore be faced with hiring
expensive private counsel to defend itself from the lawsuits that would be filed in the

Washington courts.

Fifth, there is no empiric;'T evidence that the state would obtain any savings by v
covering these workers under the workers’ compensation scheme. |am familiar with
only one scientific study of the issue by the American Waterways Operators. That /
organization looked at 371 cases that were covered by workers’ compensation and the
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Jones Act, and concluded that it was less expensive to compensate workers under the
Jones Act.

In summary, Senate Bill 120, if passed will not accomplish its goals. It will lead
to expensive and protracted litigation, make second-class citizens out of state employed

seamen, and create confusion and uncertainty for injured workers.

In order to aid your staff in consideration of these technical legal matters, | will in
the near future send you a legal brief on the matters outlined above. | respectfully request
you to carefully consider the above comments while considering the wisdom of this

legislation.

Sincerely,
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Beard Stacey Trticb & Jacobsen, .,

ATTORNEYS AT LAW
821 N Street, Suite 205 « Anchorage. Alaska 99501

April 8,2003

Representative Lcsil McGuire
State Capitol, Room 118
Juneau, AK 99801-1182

Re: House Bill 164

Dear Representative McGuire:

| am writing in response to the Attorney General's letter to the Committee and in
response lo the testimony of Brad Thompson at the hearing on Senate Bill 120.

Attorney General's letter

The Attorney General's letter failed to adequately address several issues that were
raised in the legal brief that | submitted to the Committee.

First, the letter states that the bill is simply following the template suggested by
the Alaska Supreme Court in Department of Public Safety v. Robert brown. 794 P.2d
108 (Alaska 1990?. The problem with this analysis is that the Court’s statements that
provide this template are dictum because they were unnecessary to the case’s holding.

Dicta is defined as “[ojpinions of a judge which do not embody the
resolution or determination of the specific case before the court.
Expressions in court’s opinion which go beyond the facts before the court
and therefore arc individual views of author of opinion and not binding in
subsequent cases as legal precedent. Black's Law Dictionary 454 (6 Ed.

1990).

Vcco. inc. v. Rosebock. 970 P.2U 906,922 (Alaska 1999). [he Court’s determined only
that the State had waived sovereign immunity for suits in its own courts. The Supreme
Court was not asked to decide whether the waiver is in the Constitution or in the statute.
Also, Mr. Brown's counsel had not raised the argument that the federal constitution bars
application of worker’s compensation statutes to merchant seaman, as the Supreme Court
had held in Bundc v. Alaska Packers Association. 635 P.2d 1882 (1981). In reaching its

Anchorage Office (907) 272-7207 * Tfelefax (907) 274-9115 « E-MaU: blstanc@alaska.net
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decision in Bruwn die Supreme Court was never confronted with, and therefore never had

to decide, the issues raised in my legal brief.

Second, the Constitutional language waiving sovereign im munity is
unambiguous: “Suits Against the State. The legislature shall establish procedures for
suits against the state." The convention debate says that the State’s sovereign im munity
is waived “period,” and thatthsonly thing left for the legislature to do is to determine
which court such suits are to be filed. The Constitution allowed the legislature to set up a
courtofclaims, orto provide that such suits be filed in the Superior Court. AS
09.50.250 was a proper exercise of the legislature's authority because the statute provided
thattort claims were to be filed in the superiorcourt. This was permissible because the
legislature chose notto set up a separate court ofclaims for these suits.

The rest o f the statute is superfluous. Forexample, AS 09.50.250(1), which
exempts “discretionary” decisions from loit suits, is nothing more than atautology
because the constitutional separation of powers itself prohibits such tort suits, regardless
nfwhether or not the legislature has spoken on the subject. Sea-Land Service Inc. v.
United States. 919 F.2d 888 (3d Cir. 1990). Therefore, the State enjoys immunity from

suit for discretionary decisions even without AS 9.50.250(1). Id.

The Attorney General's letter never seriously addresses the Constitutional
language or the debate in the convention, both of which are diam etrically opposed to the
premise of this bill. The delegates at the convention were sophisticated legislators,
judges, and lawyers. The Style Book for the Constitutional Committee on Style lays out
the specific need to use the word “shall” when no discretion is left to the legislature or the
executive. The convention used the word “shull” in this section o f the constitution. The
waiver ofimmunity in the Constitution is mandatory. The citizens ofthe state adopted
the constitution by a democratic vote. They approved the fact that the Constitution could
not be changed except by aformal amendment process in which they once again get to
vote. This attempt to amend the Constitution by statute ratherthan by formal amendment
is anti-democratic and unconstitutional. When this issue is placed before the Alaska
Supreme Court, for the first time, it will scrupulously adhere to the Constitutional

language and history.

Third, the Attorney General's letter never seriously addresses the equal protection
clause of the Alaska Constitution. The Alaska Supreme Court has held that Alaska
workers’ compensation laws may not constitutionally be applied to seamen. Bunde v.
Alaska Packers Association. 635 P.2d 1182 (1981). The United States Supreme Court
has field that not even Congress has the constitutional powerto apply state workers’
compensation laws to seamen. Knickerbocker Ice Co. v. Stewart. 253 U.S. 149,40 S.Ct.
438 (1920)(as amatter of constitutional law rejecting Congress' attempt to apply state
workers' compensation laws to seamen). There is no dispute that the Jones Act applies to
seamun employed by the State o f Alaska. Petty v. Tenn.-Misou. Bridge Comm'n.. 359
U.S.275,282,79 S.Ct. 785,790 (1959). Accord Port Authority of Trans-Hudson v.

Fccnev. 495 U.S. 299.110 S.Ct. 1868 (1990).
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Therefore, this bill attempts to single outa group of Alaska citizen seamen who
work for the State and to deprive them ofthe protections ofremedial federal legislation
that unquestionably applies to them. It docs so by trying to apply workers’
compensation to them, even after the Alaska Supreme Court says that it cannot be applied
to seamen. Because these seamen’s rights arc bound up with the U.S. Constitution and
with aremedial federal statute, the Court w ill apply strict scrutiny to this bill, and it w ill

not pass constitutional muster.

Brad Thompson's Testimony

It is respectfully submitted that Mr. Thompson'’s figures arc comparing apples to

oranges.

First, he combined bulb claims fur maintenance and cure and Jones Act liability
into one category. A claim for maintenance and cure may involve as little as a claim for
one day of maintenance at the rate of $45.00 aday. When claims for a few daysof
maintenance are included in the sradstics presented the Committee cannot get a real
understanding of whatis going on. The Committee should ask Mr. Thompson to
segregate the claims between JONes Act and maintenance and cure, and to also list the
number of maintenance and cure claims that are below $500.00. In this manner the

Committee w ill obtain much more useful information.

Second, Jones Act liability is entirely front-loaded and paid forin the current
budget process. The thrcc-ycar statute of limitations requires claims to be filed within
three years o f the accident. These cases are either settled or tried. At the conclusion of
that process the State's liability to a seaman is at an end, and no further payments are due.
On the other hand, legislators in the year 2035 could be appropriating funds for accidents
that happen this year. For example, a permanently disabled worker w ill be paid workers’
compensation benefits until the end of his or herlife. If a 35-year-old workeris involved,
this w ill entail payments for up to 40 years based upon average life expectancy. The
amount o f payments over time may total $2,000,000.00.

Third, for at least three years after the enactment o fthis bill the Slate w ill bein
the business of operating two systems, a workers’ compensation system and the Jones
Act system. There has been no claim that new system w ill help reduce the budget
shortfall that is now being experienced by the State. Common sense dictates that this bill

with adual system for three years w ill probably cost more.

Fourth, the legislature has not been presented with afair comparison of die claim
rates and the expense involved. Mr. Thompson was asked at one o fthe hearings to
compare the claims rates and workers’ compensation costs o f construction companies and
logging companies to the Alaska Marine Highway workers. To my knowledge this has
not been done, although it is plain that the Department of Labor must have these figures.
It is my understanding that on recent trip one of the State’s vessels was exposed to 80
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knot winds and mountainous seas in the Gulfof Alaska. It simply is unfairto compare

this type of awork environmentto sitting in an office in Juneau as the statistics presented

to the Committee probably do.

Fifth, in the hearing before the House Judiciary Committee, under questioning,
Mr. Thompson testified that about one-halfofthe yearly claims are for Jones Act
negligence. Mr. Thompson’s submission to the committee says that there were 342 total
claims in fiscal year 2002. That would mean that there were 171 Jones Act claims in
Fiscal Year 2002. On the other hand, Ms. Susan Cox, the Chief Assistant Attorney
General, testified that there were approximately IS Jones Act lawsuits now pending
against the State. It is respectfully submitted that Mr. Thompson should be asked to
explain how the State can have an average of 170 Jones Actclaims over the last two
years and only 15 lawsuits pending. The numbers simply do not udd up.

It is respectfully submitted that these tough questions deserve answers and, so far,
no substantial answers have been provided to the Committee.

Sincerely yours,

CC Ms. Susan Cox (Via Facsimile)
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March 25, 2003

Representative Lesil McGuire
State Capitol, Room 118
Juneau, AK 99801-1182

Re: House Bill 164

Dear Representative McGuire:

As a resident of the state for the last 14 years, | have frequently talked to my
representatives about matters that concerned me. 1lwrite to you concerning House Bill
164, which has been referred to your committee, House Judiciary.

| am writing to inform you that | have several objections to this legislation. My
law firm has represented some of the State’s employees who are now covered under the
federal law known as the Jones Act. We are maritime law experts and we therefore have
specialized knowledge concerning the legal problems with this bill.

First, the bill would create second-class citizens out of the State’s Marine
Highway employees. Every seaman in the State would be able to seek compensation
under the Jones Act except the State’s Marine Highway employees. Ifa person is
employed as a commercial fisherman, for a tugboat company, or for Tote or CSX Lines,
they are covered under the Jones Act and entitled to those remedies. The only exception
would be State marine workers. Passage of this bill may indeed violate Article I, Section
Lofthe Alaska Constitution guaranteeing equal protection of the laws to all citizens.

Second, in a long line of cases the United States Supreme Court, and every state
court that has considered the issue, has held that states cannot apply worker’s
compensation statutes to merchant seamen. The reasoning is two-fold. The primary
obstacle is the fact that seaman’s remedies are maritime in nature and under the exclusive
purview of federal admiralty jurisdiction. Under the federal Constitution maritime
matters are reserved for the federal legislature to the exclusion of the states. In short,
there is a federal constitutional bar to the states applying state worker’s compensation
laws to seamen. The secondary reason is that Congress has completely occupied the field
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with a law of national application, the Jones Act, and the states may not apply
inconsistent laws. These principles are well established and beyond reasonable dispute.
There are two Alaska cases that have dealt directly with this issue and are consistent with
every other case on the subject. These cases are: Anderson v. Alaska Packers
Association, 635 P.2d 1182 (1981), and Trident v. Murray, 2000 AMC 288 (Ak. Superior
Ct. 1999). Therefore, if the Legislature were to make worker’s compensation applicable
to seamen, it would be a mere gratuity and not binding upon the injured worker.

Third, the state’s waiver of sovereign immunity is contained in the Alaska
Constitution. Article I, Section 21 provides: "The legislature shall establish procedures
for suits against the state." (Emphasis supplied). The word "shall" is always mandatory.
Article I, Section 21 abolished the doctrine of sovereign immunity in Alaska because it
left no option for the legislature not to establish procedures for suits. Section 21 also
mandates that the legislature establish the "procedures” for suits against the state. The
word "procedures” is commonly understood to refer to the mechanics of filing suits and it
has nothing to do with the substantive right to sue the state. This is the only logical
manner in which Article II, Section 21 can be read. See Muskopfv. Corninu Hospital
District, 359 P.2d 457, 460-61 (Cal. 1961)(interpreting similar constitutional language,
and judicially abolishing sovereign immunity). Accordingly, if Alaska is going to
abolish sovereign immunity for these suits in its own courts it will have to do so via a
constitutional amendment. House Bill 164 cannot accomplish the revocation of state

sovereign immunity.

Fourth, the Jones Act provides that all state courts shall have concurrent
jurisdiction over these suits. 45 U.S.C. § 56. The Alaska Supreme Court has held that
Jones Act suits may be filed in any available forum. Nunez v. American Seafoods, 52
P.2d 720 (2002). Under federal and state case law these Jones Act suits could be filed in
Bellingham, Washington because the state has a ferry terminal there and is subject to
jurisdiction in that forum. The State of Alaska has no sovereign immunity in the
Washington courts. Alden v. Maine. 119 S.Ct. 2240 (1999); Hall v. Nevada, 440 U.S.

410(1979).

Acceptance of worker’s compensation benefits cannot bar a Jones Act lawsuit.
Chan v. Society Expeditions. Inc., 39 F.3d 1398, 1403 (9th Cir. 1994), cert, denied, 514
U.S. 1004 (1995); Roberts v. Citv of Plantation, 558 F.2d 750, 751 (5th Cir. 1977);
Western Boat Bldg. Co. v. O'Leary, 198 F.2d 409, 411 (9th Cir. 1952); State v. Brown,
794 P.2d 108, 110, 111 (Alaska 1990). And the Washington courts are constitutionally
bound to apply maritime law to a Jones Act suit filed against the State of Alaska in a
Washington Court. Larios v. Victory Carries, Inc., 316 F.2d 63 (2d Cir. 1963); In Re:
EXXON VALDEZ. 767 F.Supp. 1509, 1513 (D. Alaska 1991). Therefore, even if Alaska
could close the courthouse door to these employees in the Alaska courts it cannot close

the Washington courthouse door.

The state would therefore be faced with hiring expensive private counsel to
defend itself from the lawsuits that would be filed in the Washington courts.



Representative Lesil McGuire
March 25, 2003
Page 3 0f3

Fifth, there is no empirical evidence that the state would obtain any savings by
covering these workers under the worker’s compensation scheme. |am familiar with
only one scientific study of the issue by the American Waterways Operators, and that
organization looked at 371 cases that were covered by workers’ compensation and the
Jones Act and concluded that it was less expensive to compensate workers under the

Jones Act.

In summary, House Bill 164, if passed will not accomplish its goals; it will lead to
expensive and protracted litigation, make second-class citizens out of the state seamen,
and create confusion and uncertainty for the injured workers.

In order to aid your staff in consideration of these technical legal matters | have
also prepared an extended legal briefon the issues that | have raised. | respectfully
request you to carefully consider my above comments while considering the wisdom of

this legislation.

Sincerely yours,

Lanning Trueb



Beard Stacey Trueb & Jacobsen, i

ATTORNEYS AT LAW

821 N Street, Suite 205 « Anchorage. Alaska 99501

March 25, 2003

Representative Lesil McGuire
State Capitol, Room 118
Juneau, AK 99801-1182

Re:  Jones Act & Sovereign Immunity

Dear Representative McGuire:

I am following up on my short letter to you concerning the legal obstacles to House Bill
164 with this extended briefon the various issues.

l. The Alaska Constitution abolished sovereign immunity and sovereign immunity’
may only be reinstated by a constitutional amendment.

It is well accepted that an individual state's sovereign immunity in its own courts is
merely a common law doctrine. See ej*. Nietimz v. Blondell, 235 N.W.2d 597. 599 (Minn.
1975)(ridiculing the doctrine of sovereign immunity and judicially abolishing it); Hicks v. New
Mexico. 544 P.2d 1153 (N.M. 1975)(same).

The Alaska Constitution abolished the common law doctrine of sovereign immunity, and
only allowed the legislature to provide by statute in which court suits against the state would be
filed. Article I, Section 21 of the Alaska Constitution provides: "The legislature shall establish
procedures for suits against the state." (Emphasis supplied). The word "shall" is always
mandatory. Section 21 abolished the doctrine of sovereign immunity in Alaska because it left no
option for the legislature not to establish procedures for suits. Section 21 also mandates that the
legislature establish tike "procedures" for suits against the state. The word "procedures” is
commonly understood to refer to the mechanics of filing suits and it has nothing to do with the
substantive right to sue the state. This is the only logical manner in which Section 21 can be
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read. See Muskopfv. Corning Hospital District. 359 P.2d 457,460-61 (Cal. 1961)(interpreting
similar constitutional language, and judicially abolishing sovereign immunity).

The debate in the constitutional convention establishes that the waiver of immunity is
contained in the constitution. |have attached all the pages ofthe transcript that, according to the
index found in the appendix in volume 6, deal with sovereign immunity, but the most telling

exchange is the following.

[Mr. Steve] McCutchen [Chairman of the Legislative Committee, the Committee which
proposed Article Il]: Mr. President, the intent of the Committee in this matter was
nothing other than after the judiciary had been set up that they [the legislature] would
designate which level of court that any suit against the state could be brought. In other
words, there would be one particular level of court in which all suits against the state or
their agencies must be brought. 1t would not be of any further determination as far as the
legislature was concerned nor in otherwise concerning or controlling the courts. They
would make one designation when the court system was set up. "This is it. From now on
any suits against the state will be entered in that particular court."

[Judge George] McLaughlin [Chairman of the Judiciary Committee]: May | inquire
whether it was the intent of the [legislative] Committee to authorize suits against the state

in court?
[Mr. Steve] McCutchen: Yes.

[Judge George] McLaughlin: Well, then I feel under those circumstances that the
amendment isjustified, that is if the Convention decides to authorize action against the

state in the constitution.

[Mr. Steve] McCutchen: | feel that because the [legislative] Committee intended one
thing, I think that this group understands what the Committee intended, that our
Committee has no objection if this particular amendment is the thing that makes it
perfectly clear wiiat was intended by our group. In other words, the Legislative
Committee felt that the state may be sued, period: that the legislature shall indicate which

level of court shall that suit against the state.
(Proceedings of the Constitutional Convention, Vol. 3, p. 1705, Copy attached).

The members of the constitutional convention understood that Article 11, Section 21
abolished the doctrine of sovereign immunity. All that was left for the legislature was to provide
for which court a suit was filed. As the later discussion demonstrates, Judge McLaughlin
believed that it was up to the legislature whether it wanted to set up a court of claims for suits
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against the state or simply provide for suits to be filed in the superior court. Article IV of the
constitution, the Judiciary Article, which was proposed by Judge McLaughlin's committee, is
written to allow the legislature to set up a court of claims if it so desired. Whether to provide for
suits against the state in a court or claims or the superior court was the legislature's only decision.

In State v. Zia. Inc.. 556 P.2d 1257, 1260 (Alaska 1976), the Supreme Court stated that
the waiver of sovereign immunity is contained in the constitution.

The State of Alaska provides for suits against the State in Article 11, § 21, of its

constitution:
Suits Against the State. The legislature shall establish procedures for suits against

the state.

The only Alaska case to address the issue which I have raised, i.e. that the legislature only
has the authority to promulgate the procedures for such suits, is Wilson v. Municipality of
Anchorage, 669 P.2d 569, 571-72 (Alaska 1983). In Wilson the Supreme Court declined to
address the argument because Article II, § 21 did not address immunity for municipalities only
suits against the state, and it was therefore unnecessary to decide the issue.

Pursuant to my argument, the only way that the State can institute sovereign immunity for
Jones Act suits in its own courts is to amend the constitution via Article XIII. The legislature
may not revoke sovereign immunity with a statute. HB 164 cannot revoke the state’s waiver of

sovereign immunity.

2. Any attempt to institute sovereign immunity solely for Jones Act suits would
offend the Alaska Bill of Rights.

The state’s seamen have a constitutionally protected right to bring a Jones Act suit in the
Alaska courts. For example, a seaman's right to access a local court to vindicate his federal rights
is an important right and the Alaska Supreme Court will apply close scrutiny to an attempted
revocation of the statutory sovereign immunity. See Patrick v. Lvnden Transport, Inc., 765 P.2d
1375, 1379 (Alaska 1988); Turner Const. Co.. Inc. v. Scales. 752 P.2d 467, 471 (Alaska 1988).
The State's seamen also have the right to the same federal remedies all the other Alaskan citizens
are entitled to. In Alaska laws that treat similarly situated injured workers in a divergent manner
will not pass constitutional scrutiny. Gilmore v. Alaksa Workers' Compensation Bd.. 882 P.2d

922, 929 (Alaska 1994).

There are tens of thousands of Alaska citizens who are covered under the Jones Act
because they work as fishermen or merchant seamen. Thus any attempt a .nstitute immunity
would create a group of second-class citizens out of its seamen employees because every other
injured seaman could file suit against her Jones Act employer in the Alaska state courts except
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for the seven or eight hundred employees who work for the State. The result would be the same
as Gilmore wherein two employees identically situated would have completely different

remedies.

The Alaska Constitution provides that ‘Is citizens are entitled to the "equal protection” of
the laws. The Jones Act is the type of law that is contemplated by the Constitution. Any attempt
to close the Alaska Superior Courts to its seamen would deny them the equal protection of the
laws in relation to all the other seamen who live and work in Alaska and who cannot legally be
denied access to the courts to prosecute their Jones Act claims. 45 U.S.C. § 56; Burnett v. New
York Cent. R. Co., 380 U.S. 424,433-34, 85 S.Ct. 1030, 1057-58, 13 L.Ed.2d 941 (1965); Miles
v. lllinois Cent. R. Co.. 315 U.S. 698, 62 S.Ct. 827 (1942). Moreover, the right, which the State
would be attempting to eliminate, is not one created o mranted by the State, but one fashioned by

Congress that applies to all other seamen in the Unite | States.

Because the seamen's rights under Jones Act to access to the Alaska courts are
constitutionally based under the equal protection clause, and the State's sovereign immunity is
merely a common law privilege, the seamen's constitutional rights will trump any attempt by the
State to institute sovereign immunity and be held unconstitutional.

3. As a matter of federal constitutional law Alaska cannot apply its workers'
compensation laws to seamen.

Assuming that Alaska amended its constitution, it nevertheless cannot apply state
workers' compensation laws to seamen. A long line of United States Supreme Court cases hold
that, because of the federal Constitution, a state may not apply workers' compensation laws to
seamen's injuries. Southern Pacific Co. v. Jensen, 243 U.S. 219, 37 S.Ct. 260 (1917);
Knickerbocker Ice Co. v. Stewart, 253 U.S. 149, 40 S.Ct. 438 (1920)(as a matter of constitutional
law rejecting Congress' attempt to apply state workers' compensation laws to seamen);
Washington v. W.C. Dawson & Co., 264 U.S. 219, 44 S.Ct. 302 (1924)(same). Following this
trilogy of cases the Supreme Court once again in Northern Coal & Dock v. Stroud, 278 U.S. 142,
49 S.Ct. 88, 73 S.Ct. 88, 73 L.Ed. 232 (1928), specifically heid that a state could not
constitutionally apply its worker's compensation laws to a seaman. See also Commercial Union
Ins. Co. v. McKinna, 10 F.3d 1352, 1354 (8th Cir. 1993)(relying upon Northern Coal & Dock v.

Stroud).

These Supreme Court cases are still good law and stand for the proposition that only
Congress may enact statutes which provide remedies for seamen's injuries. Gilmore and Black,
The Law of Admiralty, § 6-45, at 404-408 (2nd Ed. 1975). Accordingly, any attempt to cover its
seamen employees under the workers' compensation regime will be a nullity because the
Supreme Court has held that not even Congress has the power to apply state worker's



Representative Lesil McGuire
March 25, 2003
Page 5

compensation laws to injured maritime workers. In rejecting Congress' attempt to apply state
workers' compensation laws to injured maritime workers the Supreme Court stated in part:

Without a doubt Congress has the power to alter, amend or revise the maritime
law by statutes of general application embodying its will and judgment. This
power, we think, would permit enactment of a general employers' liability law or

general provisions for compensating injured employees; but it may not be
delegated to the several states ... The subject is national. Local interests must

yield to the common welfare. The Constitution is supreme.
Washington v. W.C. Dawson & Co., 264 U.S. at 227-28,44 S.Ct. at 305.

Because these cases were decided based upon constitutional principles and have never
been overruled it means the application ofa workers compensation remedy to seamen requires
either a law of national application enacted by Congress, or an amendment ofthe United States
Constitution allowing the several states workers' compensation laws to apply to seamen.
Therefore, Alaska's attempt to apply workers' compensation to its seamen employees will be

nothing more than a gratuity.

Long ago the Washington Supreme Court held that the legislature could not apply
workers' compensation statutes to seamen. The court stated in part:

The maritime law being a part of the law of the United States, the legislature ofa
state has no power to modify or abrogate it. Workman v. New York Citv, 179
U.S. 522. It follows, therefore, that the legislature in passing the compensation
act could not take from a workman any right which he had under the maritime law
of the United States. The petitioner here still has the right to pursue his remedy in
admiralty. . . Ifthe act were given this construction [to apply lo seamen], it might
well be doubted whether it would not offend against that provision of the
fourteenth amendment to the constitution of the United States which provides that
no state shall make or enforce any law which shall "deny to any person within its
jurisdiction the equal protection of the laws."

State ex rel. Jarvis v. Daggett, 87 Wash. 253, 257-58, 151 Pac. 648 (1915). Accord John Hill, Jr.
v. Workmen's Compensation Appeal Board, 1998 AMC. 351 (Penn. 1997)(rejecting application

of workers' compensation statutes to seamen).

The Alaska Courts have also weighed in on this issue. In Anderson v. Alaska Packers

Association, 635 P.2d 1182 (1981), the Supreme Court held that, as a matter of federal
constitutional law, that the Alaska workers’ compensation statute could not be applied to a Jones
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Act seamen. More recently in Trident v. Murray, 2000 AMC 288 (Ak. Superior Ct. 1999), the
Superior Court, in a well reasoned opinion came to the same conclusion. (Copy attached).

A second reason that a state may not apply workers’ compensation laws to seamen is
because Congress has fully occupied the field, preempting any contrary state laws. The federal
case law on the subject of the preemption of state laws by FELA and Jones Act is so well
established as to be indisputable. For example, in New York Central Railroad Co. v. Winfield,

244 U.S. 147, 148-49, 151 (1917), the Supreme Court stated in pertinent part:

[It] is settled that when Congress acts upon the subject all state laws covering the
same field are necessarily superceded by reason of the national authority.
Congress acted upon this subject in passing the Employer’s Liability A ct...

That the Act is comprehensive and also exclusive is distinctly recognized in
repeated decisions of this court... No state is at liberty thus to interfere with the

operation ofa law of Congress.

Once again in New York Central & R.R. Co. v. Toncellito, 244 U.S. 360, 362 (1917), the
Court reiterated this bedrock principle. The Court stated in relevant part:

Congress having declared when, how far, and to whom carriers shall be liable on
account ofaccidents in the specified class, such liability can neither be extended
nor abridged by common or statutory laws of the state.

And in Lindgren v. United States. 281 U.S. 38 (1930), a Jones Act case, the Court
reviewed the earlier FELA cases and once again summed up the preclusive effect of FELA and
Jones Act. After reviewing the earlier cases cited above, and others, the Court stated:

In light of the foregoing decisions and in accordance with the principles therein
announced we conclude that the Merchant Marine Act [Jones Act]—adopted by
Congress in the exercise of its paramount authority in reference to the maritime
law and incorporating in that law the provisions of the Federal Employers’
Liability Act—establishes as a modification of the prior maritime law a rule of
general application in reference to the liability of the owners of vessels for injuries
to seamen extending territorially as far as Congress can make it go; that this
operates uniformly within all of the States and is as comprehensive of those
instances in which by reference to the Federal Employers’ Liability Act it
excludes liability, as of those in which liability it imposed; and that, as it covers
the entire field of liability for injuries to seamen, it is paramount and
exclusive, and supercedes the operation of all state statutes dealing with that

subject. (Emphasis supplied).
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ld. 281 U.S. at 46-47.

In every reported case concerning FELA and Jones Act over the last 95 years there is not
a single reported decision in which a court applied a state statute to a seaman’s personal injury.

In fact, every court that has considered the issue has refused to apply state statutes in
these federal actions. To cite but a few examples, the Missouri Supreme Court stated: “The
statute of this state limiting the amount of recovery in death cases has no force and should not be
considered in cases under the federal act.” Dodd v. Missouri-Kansas-Texas R.R. Co., 193 S.W.
2d 905, 908 (Mo. 1946). In Lauehlin v. Kansas C. S. R. Co.. 205 SW 3, 7 (Mo. 1918), the court
stated that FELA imposes a uniform rule of damages that may not be changed by state common
law or statute. And each of the following cases held that state statutes regarding personal injury
or death are inapplicable in FELA cases. Armstrong v. Chicago & W. I. R. Co., 263 1L App.
126 , affd, 350 111426. cert, denied, 289 U.S. 724 (1931); Baltimore & O0.S.W.R. Co. v. Berdon,
195 Ind. 265, 150 N.E. 407, cert denied. 266 U.S. 633 (1924); Grvbowski v. Erie R. Co.. 95 A.
764, (state statute cannot be applied in a FELA case), affd, 98 A. 1085 (1915).

Admittedly, this case law is specialized and obscure. But these cases are all good lav/;
the remedy for seaman has been a settled subject for 83 years, and under the binding authority
discussed above it is beyond the power of the Alaska legislature to reject this federal scheme.

4. Any attempt to close the door to the Alaska courts will not prohibit Jones Act
suits from being filed in Washington courts.

Regardless of any attempts to amend the Alaska Constitution, the State will still be
subject to suit in Washington courts. The Federal Employers Liability Act provides for
concurrentjurisdiction for Jones Act cases in State courts. 45 U.S.C. § 56. With a ferry terminal
in Bellingham, Washington, and the state doing a tremendous amount of business in Washington,
Alaska is subject tojurisdiction of the Washington courts for Jones Act suits. Pure Oil Company
v. Suarez, 384 U.S. 202, 86 S.Ct. 1394, 16 L.Ed.2d 474 (1966). Under the Jones Act, it matters
not that the injury did not occur in Washington. Penrod Drilling Company v. Johnson, 414 F.2d
1217, 1220-21 (5th Cir. 1969); Huffman v. Inland Oil & Transport, 424 N.E.2d 1209 (111 Ct.
App. 1981). Insuch a suit the reverse-Erie doctrine compels Washington state courts to apply
substantive maritime law, Larios v. Victory Carries, Inc., 316 F.2d 63 (2d Cir. 1963); In Re:
EXXON VALDEZ. 767 F.Supp. 1509, 1513 (D. Alaska 1991), not the Alaska worker's
compensation statues. The Washington courts are constitutionally bound to apply the Jones Act

to the marine highway’s seamen.
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State sovereign immunity from suits, in its own courts is nothing more than a common
law doctrine, Seee”™ Nieting v. Blondell, 235 N.W.2d 597, 599 (Minn. 1975); Hicks v. New

Mexico. 544 P.2d 1153 (N.M. 1975).

In Alden v. Maine. 119 S.Ct. 2240, 2264 (1999), the Supreme Court cited Hall v. Nevada,
440 U.S. 410, 99 S.Ct. 1182 (1979), for the proposition that immunity in the courts of a state's
sister states is a matter of comity. Importantly, the Alden case repeatedly refers to state sovereign
immunity from suits "in its own courtsf.]" Id. The frequency that the Supreme Court refers to
immunity in its "own" courts, and the citation to Hall v. Nevada, establishes that states are still
subject to suit in other states' courts just as in HaM. The Court also took pains to point out that
just because Congress was powerless to waive a state's immunity for suit in its home courts,
nevertheless, the states were still governed by applicable federal law.

The constitutional privilege of a State to assert its sovereign immunity in its own
courts does not confer upon the State a concomitant right to disregard the
Constitution or valid federal law. The States and their officers are bound by
obligations imposed by the Constitution and by federal statutes that comport with
the constitutional design. We are unwilling to assume the States will refuse to
honor the Constitution or obey the binding laws of the United States. The good
faith of the States thus provides an important assurance that "[tjhis Constitution,
and the Laws of the United States which shall be made in Pursuance thereof...
shall be the supreme Law of the Land." U.S. Const., Art. VI.

Alden v. Maine. 119 S.Ct. at 2266 (emphasis supplied).

The supreme law of the United States in this case is the Jones Act and the general
maritime law that plainly apply to the State insofar as its seamen are concerned. Alaska cannot
prohibit suit in the Washington courts because it does not enjoy sovereign immunity in
Washington courts. Hall v. Nevada, 440 U.S. 410, 99 S.Ct. 1182 (1979)

The amendment of the Alaska Constitution to close the Alaska superior court would lead
to a cascade of expensive litigation for the State of Alaska in Washington’s courts. This follows
because if an employee accepted gratuitous worker's compensation benefits the State would still
be subject to suit in the Washington court under the Jones Act. It is black letter law that
acceptance of state worker's compensation benefits cannot bar a Jones Act lawsuit. Chan v.
Society Expeditions. Inc.. 39 F.3d 1398, 1403 (9th Cir. 1994), cert, denied, 514 U.S. 1004
(1995); Roberts v. Citv of Plantation, 558 F.2d 750, 751 (5th Cir. 1977); Western Boat Bldg. Co.
v. O'Leary. 198 F.2d 409, 411 (9th Cir. 1952); State v. Brown. 794 P.2d 108, 110, 111 (Alaska
1990). The injured worker could therefore live on Alaska worker's compensation while he
pursued his civil litigation in the Washington courts. The State would be in the business of
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hiring expensive private counsel to defend it in Jones Act cases in the Washington courts, all of
which could be filed in Bellingham, Washington.

In a suit filed in Washington, the court would be faced with an injured seaman, who may
well be a citizen of Washington, making a claim under admittedly applicable federal maritime
law. The State of Alaska's only defense to such a suit would be its claim that the worker was
covered by worker's compensation (a law that constitutionally can not be applied to a seaman)
and as a matter of comity the Washington court should refuse to hear the case.

However, the State of Washington is not going to revoke its waiver of sovereign
immunity for suits under the Jones Act. Accordingly, Alaska would be asking the Washington
court to deny a constitutionally permitted remedy to the injured seaman by closing the doors of
its court. The State's request for comity would also violate 45 U.S.C. § 56 because, as a matter of
supreme federal law, the Washington courts are required to accept Jones Act cases. A request for
comity is further eroded by the fact that the United States has waived its sovereign immunity for
suits under the Jones Act, 46 U.S.C. § 742, and the Alaska Supreme Court has held that seamen's
rights are inalienable. Brown v. State, 816 P.2d1368 (Alaska 1992); Abbott v. Alaska. 1999
AMC 2212 (1999)(contractual application of workers' compensation to seamen "illegal and

unenforceable.").

Assuming that Alaska amended its constitution to prohibit Jones Act suits by its
employees, it would still come into a Washington court with unclean hands by virtue of its
unconstitutional attempt to apply workers' compensation statues to Jones Act seamen. Itis hard
to imagine a Washington court throwing out a Jones Act case on this basis.

5. There is no empirical evidence that coverage under the workers' compensation
system would save the State money.

| have attached hereto a survey that was performed by the AWO in 1990 that compared
Jones Act liability to worker’s compensation. The report found that overall it was less expensive
for employers to compensate workers under the Jones Act than under a worker’s compensation
regime. From our perspective the seriously injured worker is much better off under the Jones Act
that he or she would be under a worker’s compensation scheme.

Very truly yours,

) h
Lanning M. Trueb

Attachments
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MCCUTCHEON: | believe there is only one other reference in a
different place.

HELLENTHAL: That's the one on the %uestron of polling the legis-
lature about the mechanics of condutting a special seSsion?

MCCUTCHEON: That's the one that comes to mind immediately.
UNIDENTIFIED DELEGATE: Question.

PRESIDENT EGAN The uestron |s hall the proposed amendment
as offered g Sewart e ad o t by the Conventron7 All
those In favos of the a OR |on o e rogosed amen ment will
srgnrf;{ by sarng Oy pose hb syrng noes
haVe | roosed amen ment as {arl Oé)tron

th ere other amendme ts to Section 10?7 It not, are there amena-

ments to Section 11?7  Mrs. Nordale

NORDALE: Mr. Presrde t, | don't have an amendment, | just want
to ask a question, If | may?

PRESIDENT EGAN: You may ask a question, Mrs. Nordale.
OR Mr. McCutcheon, | not here, "Each house
shaPI L#rce¥s 8 f

ice Vyo
ave the power to. chqose Its %f mmp
usﬁ want to o this absolutely clezirr ?e hat ea
ould be_ possible to haye one cent ral st t(o serve
ouses, in some capacities at any rate, wouldn't It?

CCUTCH ON: The reason that we found it cessar ut in that
rtrri Far wordrng gause F e Irn ab >fhe hguses otf
ach legislature adopt orm rule o roce o It mcv

be that one house requrres ehre nt.n u f ogee

fhe eth house, I't was e } a It shou ut t artrcu
a[) sentenc |n t ere to ¢l atr th t There nothing to pro-
hibit them avn]g a unror ){ tem o e %o eets] by havr q

a gool, P or a clerica g an ouses utr ize
th dsme ooI of abor. However, th E hib ere Lg]
notide, ? not extend to any ff Cer In ot er word s te
senat% chogse their resr e delprte the uniform rules
of procedure the house shall seek I1ts speaker.

PRESIDENT EGAN: Are there amendments to Section 11?7 Mrs.
Sweeney.

SWEENEY: | have an amendment, Mr. President.

PRESIDENT EGAN: You may present your amendment, Mys. Sweene
W |ﬁ the Chief Clerk plga e reaé ¥he proposed amendment as Y

offered by Mrs. Sweeney.

CHIEF CLERIC: "Line .11, de It 'of' and insert the words 'to
which' after 'of*, and after the word 'house' insert the words
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lis entitled 1."
PRESIDENT EGAN: What is your pleasure, Mrs. Sweeney?

SWEENEY: | move and_ask unanimous consent for the adoption of
this amendment, Mr. President.

PRESIDENT EGAN: Mrs. Sweene% moves and asks unanimous consent
that her proposed amendment e adopted.

DAVIS: | must object. Will the clerk read the amendment.
PRESIDENT EGAN: Will the Chief Clerk please read it.

CHIEF CLERK: "Line 11 delete 'of' and insert 'to which', and
after the word ‘house” insert the words 'is entitled".

SWEENEY: It will now read: "A ma{orlty of the members towhich
each house is entitled shall constitute”a quorum to do business."

AVIS: It is entirel sS|bIe it is cle under tood that

D WOU| h% a matjorlty g the megnbers } ah ¥1 house |tf]

en Itle I'm” not sure e e an Dra tlng can change

It without any action here.

SWEENEY:  Well, if it's clear then, I'll withdraw.

PRESIDENT EGAN: Unanlmous cons%nt IS asked to adopt Mrs. %Weene

Propose am(jen ment, there o ecthom taere K no o Ject|o
ered, and the amendment nhas been adopted.

HeIIIent?t(i

HELLENTHAE: ag g %estlo 0f Mr. McCutcheon, Vias the ay
necessit t t |sors 0/ anygne eIse any lega
necessit e Inc u5|on o the last sentence?
MCCUTCHEON: Ye, Sir, ther was, At [east two osmblx threg
of the consultants suggeste that t e ast sen en e be . | Eer e
In (}hlﬁ Pa rtcular section, because 3ome nstar]ces it Rg
held t Where the copstitution was S|Ient, the eglslature a
au th ority to actually control lobbying.
EI LLENTHAL: One more question, was attention given to the pro-
m_that by the enumeration of certain powers” that the in-
clusion of Other powers ¥ inference 1s more oy less defeated,
and 1t is res tr|ct|ve on the powers of she [legislature to specify
some and not others?

PRESIDENT EGAN:  Mr. McCutcheon.

MCCUTCHEON | have no answer for zour question, Mr. Hellenthal.
thing, is that I recall the Commitfee was c?ncerned about

e
the aut ority” of the Ieglslature to actu ally control lobbying,
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and It was pointed out that In the absence in some states of a
specific statement, that lobbying could not be controlled.

HELLENTHAL:  Well, Ip the face of the opinign of those who know
much_more about it than I do, I'm afrai(P I'?I yield to any ob-

jections.

PRESIDENT EGAN: Are there amendments to Sectjon 11? [f not, are
there amendments to Section 12?7 Mr. McLaughlin.

MCLAUGHLIN: . | move to amend Committee Proposal No. 5 on page 4.

Strike Section 12 and substitute the words. "Suits agamst the
state for all liabilities hereinafter originating or now exist-

ing, shall be provided for by law."
SWEENEY: Point of order, Mr. President.
PRESIDENT EGAN: Mrs. Sweeney, what is your point of order?

SWEENEY: It seems to me that after Se&_tion 11 we were to return
to Section 8 concerning recesses and adjournments.

PRESIDENT EGAN: After Section 11, Mrs. Sweeney?

SWEENEY: Yes, after the adoption of the garagra[%h on uniform
éules of procedure, it seems to me we weré to return to Section

KILCHER: If | may. The intent of my motjon to postpone — |
dtdn't mean tha} gwoqu Have to comé u |mmed|£teiypa ter 11.
Just any time after 11, that was my Intention.

PRESIDENT EGAN:; W ill the Chief Clerk please read the proposed
amendment as offered by Mr. McLaughlin.

CHIEF CLERK: . "Page 4, st}r]ike Section 1% and suf)_stitut% the fo |-
lowing: . 'Suits against the shate for all ‘liabjlities hereinafter
originating or now existing shall be provided for by law.
PRESIDENT EGAN: Mr. McLaughlin, what is your pleasure?
MCLAUGHLIN: | move that the amendment be adopted.

PRESIDENT EGAN: Mr. McLau%hIin moves that his proposed amendment
be adopted. Is there a second?

HERMANN: |'Il second the motion.

BUCKALEW: Qbjection.
PRESIDENT EGAN: The motion is open for discussion. Mr. Buckalew.



BUCKALEW: I'd just like to ask Mr. Mclaughlin a question here.
Mr. McLaughlin, “don't you thrnk that part of that belongs properly

in the transitional measures?

MCLAUGHLIN: In djrect gnswer to that, | don't know where it be-
longs, and, frankly, on't know W ether ou shou hve a. Sec-
tion in_there or not, ['m merey sub sr Ing another section

to clarify it so that it won't be |n con Irct with the judiciary

If | may ‘have an opportunity to explain?
PRESIDENT EGAN: Yes.

MCLAUG LIN: Its my %nderstandrng that by Section 12 the Com-
mittee |d h) a] orize Sults agarnst th sovereign, mat IS,
fo compel the legjslature to ref rrrnn ze that aw surts cou be
|ns,t|tutfed, that IS, mqnetary.claims and aﬁ | claims, and tort
claims fqr |n|J]ur|es The lef |sIaure woud ve to ma ep
visjons for those h tis, would rl)ator | Icf
understanding -- ? the ommrttee — but er-
standing tha about ha the stﬁtes |r]nclude such a |s|on in
therr consti utron one wa the other, t)her JO trn the
%%rsl ture m) consenti that the stat]e e su |re tlng
t shou e done. aconc m is . this, S ctiQ as It

e n
ken from either the rzo ah Consti-
|t Wasnin

NOW . read, as apparentl
sh y the gton

tution or the mgton Constitution. Was
State Constrtutron

MCCUTCHEON: Arizona.

MCLAUGHLIN And three words were afdded three wor S tr] end
gc lon 12, “or agencres hereo Rea drn% Is V. 11se , 't
wouI Indic ate that dny suit, an ﬁby era efrn tion
means any ?éron a rnst anyone an that” Includes Qoth Ia.vv and
quity, wo be s t 8a|ns state. Any sult against the
ftate or a y geh e su ect to the dirgction of the Ieg
ture, t eqis ature cou crea}e the court in which tha
action cou be trred In substance, .look mg at it alone, it
would mean that [f someone wante to |ns titute an action to re-
strafn ‘£ commission or boa it wou have to go t%.t e c%rrt
and In the man er Erescrr by the egrslature This would be
accepta e.in onstitytion”as |t rahds now, except tor the
act that in t e Arrzona Constitytion where they set up their .
gourts, thg}/ S ecrfrcal authorized the courts to try entertain
mg procg ng and. mandamus, certrcirarr review, and 8rohr8|-
tions, that 1§, actions that normally lie agarnst boards and
c?m issions, and m yloroblem gere was ang It to the attention
P teCo ehntron since we don't descripé or authorize speci-
ically In ud |crar article the entertainment by the”
superior court or the suRreme court of these acti lt mrght
be interpreted to meap that 1f you wante to man amus | y
wanted fo restra I you wanted to review, the legislature would
determine exa tIy what tourt, created b}/ them and what procedure
would be for this determination. And 1 move to strike and |
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substituted a provision out of Oregon in lieu of thepresent
one so that at least the debate would be in order.

PRESIDENT EGAN: Mr. McCutcheon.
MCCUTCHEON: Mr Pre |dent the intent of the Committee In this

atter was not ge he ffer }he judiciary had been set up
at theY would designate evel of court that any suit
g ainst the stalte ulti rou? n othr[ words, there w%uld
one par t ve courf in wh I lé %amst t
?t te or their aga Cies must be brou?ht wou be
he determln tion as_ far as the egf|slat re was conce[]ned
nor in therW|se concerni % or control ing the courts ¥
\4\,/1ould make. the one designation when the court system was ]s
ent“? S It., From no ?grag smts against the state will be

MCLAUGHLIN: ~ May.| In
mittee to authorize

MCCUTCHEON:  Yes.

| W
ered In that partlc
stit

U
yire whether it was the |ntent of the Com-
Its against the state In court?

MCLAUGHLIN;  Well, n | feel unfder th%se cncumstancgs that the
amendment 1S Hust| |e - that 1s If the Convention decides to
authorize action against the state In the constitution.
MCCUTCHEOt\t] I fﬁel th]at because the Committee intended one .
t |ng think that this gr up understands Wf’it the Commlttee in-
tended, that our Committed has no objection | this paﬁtlcu ar
amendment IS the thing that makes It ‘perfectly. flear what was in-
tr] ed by our gr ug In other Words, éhe Ledislative . Committee
t tha th tat maey be l# period; that the Ieglslatur
s all indicate which lgve courts all hear that Suit against
he state
PRESIDENT EGAN: Mr. Victor Rivers.
V. RIVERS Mr resident, | rise for a n.of Mr. McLaughlin.
Do z1ng ge us%ng the Wo(ﬂ } b|? Woul'lag
0 er the cas cfaw] such claims under exce sive condemna-

C
tion or somet |n 0

g type?
MCLAUGHLIN: | ttg
he

Ink it would, Mr. Rivers, and it would prevent
the creation of claims nonemftent dnnn? Territorial status.
he word "#|ab|l y" there h gs to.clarify it. As | say, that
was taken from the” Oregon Constitution.

V. RIVERS; Does the word "liability" in any sense narrow the
field of jurisdiction in which the ‘sovereign could be sued?

MCLAUGHLIN: It does not, sir.



PRESIDENT EGAN: Any further discussion? Mr. Sunc'ocrg.

SNDBORG Mr. McLaughIrn in your opinion would the language
permit suits taxpayers In matters”in

W ou propos
mwh |c ){he |?nd'?vrguaf taxpay er 1S not gama ed to ar.y reater ex-

tent than all other taxpayers? Are you amr lar wrt he case
of Griffin versus Sheldgnyand the deycrsron of the Court of Appeals?

MCLAUGHLIN; | understan g What our problem is. | would sayhthrs

amendment [s no rnten Jo a taxpayer's suit, as sut

This as orrgrr] ){ |ntende b ommrtt e, this as Intended

to cover merely claims agarns State of Alaska breac of
bétween t ndrvrdual and the S tate of

c?ntract on a contract
Alaska. He'd have a court of ¢ |m
or It also drrects thflt the legislature provide the tort claims,
tha us, sa o neg |gence b the servants

or dam r

of t h% [ to o 1S kee pa

surts |n t e superror couryts or other courts gné aut?r |z)e tshem
a
u

SUNDBORG:  You're not fearful th t the use of this "all liabilities
might open this up to taxpayer suits?

MCLAUGHLIN:  No.
COOPER:  May v/e have a one-minute recess?

PRESIDENT EGAN: _If there .is no objection, the Convention will
stand at recess for one minyte.

RECESS
PRESIDENT EGAN: The Convention will come to order. Mr. McCutcheon.

MCCUTCHEON: The Co[n |ttee had sort of % rough session here, rf]d it
Laugnlin's”expression, tHe word

as agree
é; éj that the | tent 0 the Com t]tee B {,)ear an
5|s Ptartrcular amendment. .| will theretfore ask unanimous

or its adoption, Mr. President,

Mr. McCutch oB aRAkrs K/lnc lnc%nseggpttrgat the

to ao to, or some other court,

CO sent

PRESIDENT EGAy.
proposed amendment as offere

SUNDBORG: I'l'l object to the motion.

PRESIDENT EGAN: It has already been moved and seconded that the
proposey amenglment be adopted. d M. Sund%org,

SUNDBORG: I've had an opportunity to look at the amendment duri
the rec%ss and | éhrnk th)e)re 1S s%methrng wrong with 1t. | wo degr
IT the Clerk wouI read

PRESI ENT EGAN: The Chief Clerk will please read the proposed
amendment.



Inafter originating or now existing s rov ed for by law.

CHI%F CLERK:. "Suits against the, stateh ?r all lia |(J|t|es here-
SUNDBORG: =~ What it says is that suits a?a rst th state shall be
[
e

rovided for by law. “Nov, it ma}/b M ughlms in-
ention was that the manner of trial of h

M La
resentation c¢f suits against the sta t gHItSi 8 tr manneroo
Eut | éont think that fe meant that,~the suits stall geprov{ded
by lav/. Did you, Mr. McLaughlin?
MCLAUGHLIN: ~ Yes, sir, | did.
DBORG: "Suits shall be provided for .b hen | have a
SU erent understangmg o% Phe wor(a smty tﬂan a Iawyer ﬂ

MCLAUGHLIN:  Could we have about a two-minute recess, Mr. President?

PRESIDENT EGAN: The Convention will be recessed for two minutes.
RECESS

PRESIDENT EGAN: The Convention will come to order, Mr. Sundborg.

SUND30RG Mr. President. | would be willing to withdraw my ab-
ottt i, M, SR 8 Vel bl Bl

m|tte at he intends by t endment.

MCLAUGHLIN:  Gentlemen, It is. with great reluc an e tnat I reJuse
t artmlo t(e In ?]uch conspiracy. s ouId n (tj e recor and
they sh otu now what they. are votmgn or, all tail 1t very
s]o the re3|de t | ermit Mme. What has th ened Is
that hey have t ken rom izona a provision providing for
clalms agajnst tpe state an In Ar|z na when t eg authorized the
claims.a a|nst t e statﬁ, V\)/ Hse" his exact nguafg,e, with the
excelotlo of the st three or? or agenmest ereo That's
the language that Is n(%w resent In. Séction 12, and it was
t%léeg om Article 4 of the Arizofa. Const|tut|on and tne words
added by the Committee or agenmes thereo But In the Arizona
Constlhutmn it provides that there are certain types of courts
that shall be se utg the ?u preme court, superior court, Justices
of the peace, and other i er|or ccurts.  And t hen, in the Arizona
Constitution, tne¥ specifically say, tHSt as t y do in all other
const|tqht| ns that usSe this w rding. sa¥ aﬁ the superjor
court shall have jurisdiction  in mandamus; all have |uris-
dletlon In. review, In oh|b|t|on In certlorarl Now those are
al rme |es that a fe ?rmal éed against Pubhc bodies, that
Is, they hav. oocc |ca ly veste power In the superioy court
So It's”clear u.or. read mq the Ar|zona Const|tut|on that what

y?u, mean by the Iangua% é have here |n Section 12 is for
Claims against the State, and you're not taking awag from the
sugenqr, court the r|ght to mandamus, cert|orar| View, ofr
prohibitions. That IS, a taxpayer can go into those courts and



1703

can restrain under the constitution, he can restrain an a%ency

o{ the government rom certain actions. | wanteg to make Sure
also th t 1t was clear here in the Conventron that the use of
this langyage in Sectron 12, takrn the Arizona provision and
brrn,grng it7in here without' anP/ Iérnatron In_the r drcrary
article; 1t might well be Intefpreted to mean that for al tly pes
of actron? - - andamus revrews P bitions, and ?ertrora ¥
that the egr slature ri a right to cre te a specia ourt

In that specjal court all those types of actions would be trre
and you would be depriving the su erior court of the constitu-
tional Jrurrsdrctron to heay (tjh cases, and | L(?W that that was
not your intent. So what | did is that | took from the State of
Oregon, this present rovision — and it does appear in ot er
constrttftrons so. that it would mahe It clear that what you
were ta krng about rn substance 15 t you could, the legis-
I%ture since It wa ern% irected to, onsent {0 surt on thrnrl;
that 1t 1s normal U éect to suit for Tha% the state
consented as a ov reign, S€ts up its own cour } 0 arms and
Brov des for proce ure nder the aut %rrt){ this sectjon and
nder the udrcrar J Have [ 0 dete[;mrne the
anner o rocgd r ever Ing else and | think my amendment
oes it. TIs that clear

PRESIDENT EGAN:  Mr. Sundborg.

SUNDBORG: the | hich ose taken directly and
completely trsom %heangreg%?r Vé’o'r?st%utr ngp Y

CLAUGHLIN The Ianouage \{v ich | prop ose s tahen drrectby fro(r)r\

alf

tﬂ Oregan, on$ttut | nhave g rc% }ter
teé)ro 1sion, ich requires th It he r“]enera aw |

sib|€ hecause you ave ‘a similar provision fater on In your
articles on the’same subject matter, but jt is verbatim out of
the Oregon onstrtutron — the tirst portion of I1t, and It is not
taken olt of context.

SUNDBORG: | withdraw my objection.
PRESIDENT EGAN: Objection is withdrawn. Mr. Davis.

AVIS:  Mr. President, | wish to make anﬁbfeotron | have

stened t% Mr, McLau hIrn and | nave read this section, and |
is can't see

ve read ﬁro 0sed a enam nt and P
ere one is ahy better than the other ke the one that is
there now.

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW Mr President, I'm sort of in the same posrtron Mr.
Eavrs IS | frankly canlt< w I\/Lr I'm a mem-
er of the bar and | dont now what he's ta ng about

PRESIDENT EGAN: Mr. White.



WHITE: | 'm confused; too. May | ask Mr. McLaughlin a question?

PRESIDENT EGAN: You may.

WHITE: s It ,Your desire to have these suits brought in superior
court, period?

MCLAUGHLIN:  No, | do not, but | don want to de rive the
superior cour} of a Jurrsdrﬁr on wh ch It should have, and, under
the wordin h It could.be In erpreted as depriving the
superior court of this jurisdiction

HELLENTHAL: Mr. President,
PRESIDENT EGAN: Mr. White still has the floor, Mr. Hellenthal.
HELLENTHAL: Would you yield for a moment?

WHITE:  Well, ant to pursue this ust one minute. ""sThaII

s till onfus d ecause In your amend0mth where you saY

e, provi e] ey how does that differ fro s
gtu g 'S aI diréct by law"? Aren't laws passe by the eqis-
MCLAUGHLI That adds another oble Bh | didn’t want to
rals]e at this [nomen but in e and Draf mH w were confronted
Wit thrﬁ prob _ ¥ou reca . We passe art |c a ro-
POS al calle h |n|t|a ve, now we are confr te w er cer
ain typeé ft [peoge were |m|ed In %h types of laws
they could Instl tu e or initiate, ut F md out n th 1 |n
ever){ one of thjese sections w a] qr ature sha and we
are ryrngl to determine now whether or not, wh]ere] use
exgressro eﬁrslature g(ﬁ)rove of It, whether or not t ese
roposals whhc are ass sU sequ"nt to our article on the
nitiatjve where we use t e ex ressron egrs ature" does not
Im it H e Initiative power. In every Instance w ere
pos |b"g, Yve nave hee substrt] trn for the word "legis at]ure he
words \)/ aw sothatrtwo conform totes¥eo
Initiative, ou understan tha} Is hat "clea For example
Mr. White, | % {H Iclary article we say, 'The gsat
shall provrde 0r the, syst ms of courts,"  If we ledve It in
there, ‘that means by |n tra |ve the. system of courts mi ht be
|nterr%reted to mean that w)l the |n|t|a ive you couldn't change the
syste fc urths ecause e specr r)caly sald, The legislature
alon,e can pro lem t will confr t us on
ever% artrc e at nw ap ears ﬁelreve It Is. the intention
of the Style and Drafting ommrttee wherever possible, to use
the expression "provided” by law" instead of "by the legislature".
WHITE; A? it stands now then gour amendment reads it could be
provided by. the gis latur the courts? How dia
Initiative get into thrs As your amendment now reads, | don't



see that it reads an |fferentl than Section 12, l'ecause vyou
say, shalﬁ be provi zw and the way we have %g

operating, it means by the Igglslature

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: After talking to Mr. McLau%hIm and others here,
| should like to ask unanlmous consent that th |s matter be
tﬁken up tomorrow sometime In mlg mornmr% ?o that members of
the Judiciary Committee can briefly assemble and pursue the
Intricacies of this matter.

PRESIDENT EGAN: You have heard Mr. Hellenthal's request, Is
there any objectmn | f there 1S Nno objecto oW WH| hold
tomorrow morning.  Are there

the matter n abe¥ance unti
amendments to Section 137

CHIEF CLERK: Yes.

PRESIDENT EGAN:  Will the Chief Clerk read the proposed amend-
ment to Section 13.

CHIEF CLERK; "Ame dmet bg Mr. Buckéllew to Sect IR 131 line

21 strike the wor } e Senate' a (ti either house'
Ling 22, strike L B ?enat s’ an a ? a period after
vote' Lme 24 str| efore the house o representatives

nd insert 4 |nt session ssembled Line 20, stnke the
ast wo¥d in th ine. ‘of’ aH on line gar%;e h, strike 'the
ouse of representatives’ and insert In t session ssembled

BUCKALEW: | move Its adoption, Mr. President.

PRESIDENT EGAN. Mr. Buckalew moves adodptlon of his progosed
amendment to Section 13. Is there a second to the moti

SUNDBORG:  Yes, I'I'l second the motion.

PRESID%NT EGAN;  Mr. S\Jndtforg seconds the motion. May we have
It read again rather slowly

(The Chief Clerk reread the proposed amendment.)
PRESIDENT EGAN: Mr. Johnson.

JOHNSON:  May | ask a question?

PIFéEnSIDENT EGAN: If there is no objection, you may ask a ques-

JOHNSON: resume you would tell us anyway, Mr. Buckalew, but
what ?s the Burpose %f this amendment? yWay

BUCKALEV/: | think it's quite clear. What | have done by this



MEMORANDUM

DATE: December 4, 1990

TO: Stephen D. Little, Chairman AWO Legislative Committee
FROM: AWO Seaman’s Injury Compensation Task Force
SUBJECT: Final Report of Seaman’s Injury Compensation Task Force

This is the final report of the AWO Seaman's Injury Compensation Task Force ('Task Force").
The members of the Task Force were yourself, Mr. E. G. Conrad, Jr. (Compass Marine Services,
Inc.), Mr. Lee Coulthard (W estern Transportation Company), Mr. Billy Harbison (Arkansas River
Company), Ms. Lisa Flemming (American Commercial Barge Line Company), and M. R. Buese

(Dixie Carriers, Inc.), the T"sk Force Chairman.

Purpose and Objectives of Task Force

The Task Force was appointed by the AWO Legislative Committee at the Spring, 1990 meeting
tor the purpose of examining the issue of seaman’s injury compensation in our industry largely in
response to external events, specifically, the rail industry's intensive effort at Federal Employers
Liability Act ("F1_LA") reform. FELA s the rail industry's injury compensation system and is
incorporated by reference into the Jones Act. If FELA were modified, the Jones Act wouid be

affected.

Additionally, concurrent with FELA reform efforts, the Federal Court Study Committee, a special
panel created by Congress in 1988 to identify options for reducing case loads in the Federal courts
system, issued a report in April 1990 recommending, among other things, that the Jones Act be
replaced by the United States Longshoreman and Harbor Workers Act ("Longshoremen Act") no-
faull compensation system, but that seamen retain the traditional remedy and right to sue their

employer for unseaworthiness under General Maritime Law.
The Task Force established the following objectives:
« Develop sample statistics base which can be used to develop an industrv profile.

« Assess cost of Jones Act/Gerieral Maritime Law compensation system and compare to r.o-
fault systems such as the Longshoremen Act.

«  Develop a strategy to guide AWO with respect to rail industry FELA reform efforts and the
Federal Conn Study Committee’s recommendations.



Methodology

To accomplish the objectives established, the Task Force determined that lost-time personal injury
cases incurred in calendar year 1987 would be analyzed for a group of participating companies
operating in trades and geographic areas representative of the industry as a whole. The
participating companies would recalculate the actual lost-time injuries which occurred in their
operations in calendar year 1987 to determine compensation which would have been due under
the Longshoremen Act and provide actual compensation paid under the Jones Act/General
Maritime Law for such injuries. The participating companies are American Commercial Barge
Line Company, Dixie Carriers, Inc, Hollywood Marine, Inc, Foss Maritime Company, Maritrans
GP, Inc., and Midland Enterprises, Inc. The data supplied by the participating companies was sent
directly from the participating company to AWO staff for analysis and input into the data base.
AWO staff entered the data and released it to Task Force members in a fashion which does not
allow attribution of any specific information to a contributing company.

Discussion

There were 341 usable claims analyzed. As you will note from Exhibit 1, the aggregate cost of
claims under the Longshoremen Act was 53,599,817 as compared to an aggregate cost under the
Jones Act/General Maritime Law of 53,061,462. The highest cost claim was 5271,718 under the
Longshoremen Act and 5212,685 under the Jones Act/General Maritime Law (this was not the
same individual claim). The average cost per claim was 510,554 under the Longshoremen Act as

compared to 58,978 under the Jones Act.

The claims data was broken down into economic groupings for further analysis:

Less than S1,000
S1.001 to 510,000
S10.001 to 525,000
§25,001 to 550,000
S50,001 to 5100,000
Excess of $100,000

As you will note from Exhibit 2, the distribution of claims, both in terms of number of claims and
aggregate costs of those claims, which falls within each economic group is remarkably similar under
the Longshoremen Act and Jones Act. It appears that the only dissimilarities which exist occur
in the area of claims between S10,000 and 550,000 where the Jones Act has a higher number of
claims for a higher aggregate cost in that range, and claims in excess of 550,000 which occur more
frequently and at higher aggregate costs under the Longshoremen AcL Exhibit 3 grai)hically
depicts in side-by-side comparison the number of claims as a percent of total number of claims in
each category and the aggregate cost of claims as a percent of the overall aggregate cost of claims
in each category. We observed that there appears to be an indication that in cases of serious
claims, the Jones Act allows for a more economic settlement on average than does the
Longshoremen Act. This is largely attributable to, in our opinion, the flexibility employers have
under the Jones Act in settling claims which does not exist to the same extent under the

Longshoremen Act.

QD DD © e o

It is worth noting that in the data analyzed, there did not appear to be any "shock losses" or
unusually high dollar value cases which one would expect to sec under the Jones Act jury svsiem
in this volume of claims. Of the 23 claims under the Longshoremen Act in excess of $50.000, most
involved permanent total disability. However, these same claims generallv settled for less under
the Jones Act, notwithstanding the apparent severity of the injury. This is probably attributable
to the handling of the claims by experienced ciaitns personnel who were successful in settling
laims without having the cases go into litigation or before juries.



Based on our analysis, we conclude that the Longshoremen Act would result in aggregate claim
payouts roughly 17% greater than the Jones Act. We further conclude that the incremental cost
estimate is probably on the high side in that the underlying data does not contain any "shock
losses" on the Jones Act side. We would expect some "shock losses” to occur over a period of
time. In comparing the Jones Act and the Longshoremen Act, we are also cognizant of the fact
that we only examined compensation which was paid (under the Jones Act) or would have been
paid (under the Longshoremen Act) to the injured party and did not take into consideration the
claims adjudicauon costs incurred by employers, i.e., defense attorney fees, or the impact on the
injured parties’ compensation as a result of plaintiffs’ attorneys fees. The compensation paid to
the injured party in the study does not attempt to net-out the costs, if any, which the injured part}'

incurred in obtaining the compensation..

We believe it is reasonable to assume that the Longshoremen Act may be a more efficient vehicle
for compensating injured parties than is the Jones Act in that generally 35% of Jones Act
settlements in serious cases will be diverted to plaintiffs attorneys and in some instances as much
as 15% may be incurred by the employer as defense costs. For these reasons, we believe that the
cost differential between the Jones Act and the Longshoremen Act inclusive of claims adjudication
costs is substantially less than 17% and the injured seaman would receive a significantly higher
proportion of compensation paid under the Longshoremen Act than the seaman does under the

current Jones Act,

Recommendations

After consideration of the data, it is our recommendation that the following strategy be adopted
by AWO with respect to seaman’s injury compensation:

1L AWO will be an active participant in discussions in political, maritime industry, and insurance
industry discussions/deliberations concerning injury compensation systems.

2. Assuming AWO endorses the finding of the Task Force, AWO will utilize the findings of
the Task Force in discussions/deliberations so as to maintain consistency of position for the

tug and barge industry.

3. AWO will adopt the position it is in favor of further study of no-fault injury compensation
systems. Due to the limited scope of the study, the results are not comprehensive enough to
build a maritime industry coalition or consensus. Any such coalition would be necessary to
successfully advocate an industry position, either in favor of or opposed to change.
Accordingly, we recommend the AWO Legislative Committee appoint a member of the Task
Force to approach other maritime industry associations and explore further study on a joint

basis.

4. AWO is adamantly opposed to replacing the Jones Act with the Longshoremen Act while still
providing injured seamen the remedy of litigation for unseaworthiness under the General
Maritime Law as recommended by the Federal Court Study Committee.

5. AWO should develop a closer relationship with the Railroad Alliance For Improved Liability
Systems ("RAILS"), the rail industry organization created for the purpose of FELA reform.
Thered_isla mutuality of interest and AWO membership should be kepi fully informed
accordingly.

»n.s report would®not be complete without recognizing the contributing companies identified above
and AWO itair, Dcna Wilson, Lee Hill, and Michele Reese for their sisnificant contributions to
the study. The members of the Task Force thank each of you.
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TRIDENT SEAFOODS CORPORATION, ETAL,
v

DAN W. MURRAY, ET AL.

Alaska, Superior Court, Third Judicial District, July 21, 1999
No. 3AN-098-09723 Cl

PERSONAL INJURY — 112. What Law Governs—WORKERS’
COMPENSATION — 112. What Law Governs— 124. Federal Statutes—
14. Maritime or Non-Maritime Employment.

Under Alaskan law, on review of an administrative decision dealing with neither
questions of fact nor questions of law involving agency expertise, a “substitu-
tion of judgment” standard of review is used by the reviewing court. Under
this standard, a decision b¥/ the Alaska Workers' Compensation Board asserting
jurisdiction over a claim for compensation by an employee onboard an ocean-
going processing vessel was incorrect and must be vacated. The employee
had previously been found to be a Jones Act seaman, and he had received a
substantial judgment for his injuries in a federal court action under the Jones
Act, State workers' compensation statutes cannot apply to the |nf<ury ofa Jones
Act seaman when, as here, that injury occurs within the worker’s scope of

employment as a seaman.
James F. Whitehead (Holmes, Weddle & Barcott) for Trident Seafoods
Dan W. Murray, pro se

Sigurd E. Murphy, Super.CtJ.:

[. Introduction

Trident Seafoods Corporation and National Union Fire Insurar.ce Co.
(Trident) appeal from the Decision and Order of the Alaska Workers’
Compensation Board (Boaid), dated September 22, 1998. The sole issue
on Appeal is whether or not the Board erred in asserting jurisdiction in
this matter. The Decision of the Board is vacated.

[I. Facts and Proceedings

Murray was employed by Trident aboard its vessel F/V Sea Alaska,
which was processing crab in Akulan Bay. On February 1, 1991, he was
injured while stacking boxes of frozen product in the vessel's freezer. He
suffered a rupture of the tendon of the long head of the left biceps muscle
and assorted injuries to his head, neck, and back. In December 1992, Murray
underwent diskectomy and cervical fusion at C5-6.

The Sea Alaska is a 347-foot-long, self-propelled, ocean-going pro-

cessing vessel. Depending on the fishing season, she travels across the
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Bering Sea and the Gulf of Aiaaka, from St. Paul Island to southeast
Alaska, to be available to catcher boats which deliver their catch to her
for processing. Although the Sea Alaska is normally anchored in Alaskan
waters during processing operations, she has no connection with a specific
Alaska shoreside cannery or delivery facility, and she rarely delivers product
to an Alaska shore facility, but typically delivers the same to foreign or
domestic freighters. While working aboard the Sea Alaska, Murray lived
on the vessel and, even though most of the crew have no shoreside duties,
Murray did go ashore a couple of times to load bait to the vessel for
delivery to catcher boats. On those occasions he was confined to the dock
area while working and no product or goods of any kind were offloaded
from the subject vessel.

On board Sea Alaska, Murray had a variety of jobs to include stacking
boxes of product in the freezer, painting the vessel, cleaning the vessel,
and butchering crab during processing operations. Murray was hired by
Trident out of Seattle and was a resident of Montana at the time of the
accident. Trident notes that at the times in question, it predominantly hired
a crew from the Seattle area, and it was rare for Alaska residents to be
among the crew.

Following his injury, Murray was paid benefits under the Alaska Work-
ers’” Compensation Act totalling $14,073.36, including $8,100 for a 6%
whole-man permanent partial impairment. He then filed suit in the U.S.
District Court for the District of Alaska, asserting a claim under the federal
Jones Act and general maritime law. He pursued that claim in federal court
all the way to trial, at which time Trident admitted liability under federal
law and on September 27, 1994, Judge James von der Heydt, found Murray
was a seaman under federal law, and awarded him $138,850 in damages.
After interest and costs were added, the judgment totalled $164,726.74.
Trident paid Murray in full the amount of his judgment and related interest
and costs.

On April 15, 1998, Murray signed an Application for Adjustment of
Claim, seeking to renew his Alaska Workers” Compensation claim. Trident
filed an Answer asserting that MuiTay’s pursuit of his maritime remedies
in federal court precluded his compensation claim. A hearing was conducted
on August 12, 1998, devoted exclusively to the jurisdictional question.
On September 22, 1998, the Board issued its Interlocutory Decision, and
concluded that it had jurisdiction over Murray's claim.

I11. Stnndnrd of Review

The Alaska Supreme Court has summarized the different standards for
reviewing administrative decisions:
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We have recognized four principal standards ofreview of administra-
tive decisions. The “substantial evidence" test is used for questions
of fact. The "reasonable basis" test is used for questions of law
involving agency expertise. The "substitution of judgment” test is'
used for questions of law where no expertise is involved. The “reason-
able and not arbitrary” test s used for review of administrative regula-

tions.1

There is no dispute in this case about any material facts, and agency
:xpertise is not involved in the Board's assertion of jurisdiction.

IV. Discussion

In its Decision, the Board acknowledged that its assertion of jurisdiction
n this case would constitute an exception to the general rule of mari-

ime cases:

The general rule is maritime injuries are exclusively federal, and the
states may not assert workers’ compensation jurisdiction or maritime
injury without unconstitutionally infringing on the “overriding federal
policy of uniform maritime law." Anderson v. Alaska PackersAssocia-
tion, 635 P.2d 1182, 1184 (Alaska 1981) (quoting Sun Ship, Inc. V.
Pennsylvania, 447 U.S. 715, 1980 AMC 1930 (1980)).2

lowever, the Board determined that if the maritime injury falls within the
'maritime but local” exception or the “twilight zone" of overlapping
tatc and federal jurisdiction, "the assertion of concurrent state workers’
ompensation jurisdiction does not offend the Constitution and is permit-
ed.” The Board also quoted from an Alaska Supreme Court decision3
vherein the court determined that there is little difference between the
‘maritime but local" and “twilight zone” exceptions, in that both are
ecognition of a right of a state to confer the kind of protection that it
hinks wise on persons and employment in which it has a legitimate interest,
n the Estes case referenced by the Board, the claimant was the master of
crabbing vessel operated during the day, within a mile from shore. He
ould only sell his catch to one packing house in Cordova and he slept
shore and at times had shore duty digging crab bait. He was injured aboard

1. Blanas v. Brower Co., 938 P.2d 1056, 1059 SAIaska 1997) (citing Handley v. Slate,
Dcp't of Revenue, 838 P.2U 1231, 1233 (Alasku 1992)) (citing Jaeger v, State, 537 P.2d
1100, 1)07 n.23 (Alaska 1975)).

2. Interlocutory Decision and Order, page 4.

3 Cordova Fish and Cold Storage Co. v. Estes, 370 P.2d 180, 184 (Alaska 1962).
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the boat while she was tied to a dock. The court found the claimant’s
employment to be predominantly local in character and that the state had
aprimary and legitimate concern with his status and well-being. In Ander-
son, the claimant was a captain of a vessel who was injured while actually
fishing. The court held his injury was beyond the reach of the state's
jurisdiction. The court distinguished between employment with a closer
connection to land-based activities than to traditional maritime work and
concluded that where “the facts instead show a claimant engaged in wholly
maritime work, the courts have declined lo lengthen the shadow of the
twilight zone, and have remitted the claimants to their federal remedy.” 4
The Board, however, noted that in 1988 the Alaska Legislature amended
the statutory definition of a “commercial fisherman” to provide that it
does... “notinclude processing workers on floating fish processing vessels
who do not operate fishing gear or engage in activities related to navigation
or operation of this vessel .. ,” .5 The Board interpreted this amendment
to mean that the legislature found that fish processing work aboard a floating
processing vessel is outside of the traditional maritime work of commercial
fishing, and that thus “‘commercial fishermen” are excluded from coverage
under the Alaska Workers” Compensation Act (Act).6 The Board further
found that by expressly removing processing workers from the excluded
occupational class of commercial fishermen, “the legislature removed any
doubt that it intends for processing workers to be covered by the Workers’
Compensation Act.”

The Board concluded that the 1988 amendment establishes a “legislative
determination that processing workers employed aboard floating processors
need our Act's protection and affirmed the state’s legitimate interest in
providing that protection.” The Board stated that “the legislature pushed
our jurisdiction over this group of industrial workers to the outer limits of
the twilight zone, to the boundary line where the assertion of ourjurisdiction
would infringe on the ‘overriding federal policy of uniform maritime
law.” " 7 The Board found that the injuries sustained by Murray, stacking
boxes of processed crab in the freezer, is similar to traditionally shore-
based work at a fish processing plant, and is not like other traditional
maritime duties. The Board acknowledged that he was a “seaman” under
the Jones Act by virtue of relatively recent, liberal interpretations of the

a. 63S p.2d nt 1180.
S. AS 16.65.940(4).
© AS 23.30.230(6).
7. Decision, pages 6-7.



