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granted, the authorization will be In writing
and describe in detail the handicap and the
type of special method authorized. This
written authorization shall be carried by the
person at all times while hunting.

® The person must have the physical
disability described in the special
authorization and the disability must be to
such an extent that hunting by prescribed
methods 1s iImpossible.

Under this approach, the person with a disability submits
an application for an exemption from the requirements of a specific
hunting restriction (@ typical example might be the general rule
against hunting from a motorized vehicle), and includes with the
application a physician®s verification of the disability. IT the
exemption iIs granted, the person with a disability carries writterf
authorization for the exemption while hunting. A copy of the
form developed by the Director of the Missouri Department of
Conservation is attached to this memorandum.

The Department of Law believes that the approach adopted
by Missouri 1is essentially sound, and provides a useful starting
point for the development of a similar approach by the Boards of
Fisheries and Game under the ADA. We would recommend slightly
modifying Missouri®s approach, as follows:

1. The boards and the department should take all necessary steps
to ensure that the regulations and policies they adopt or
propose to adopt comply with the ADA. A person with a
disability (or personal representative of the person with a
disability) who believes a proposed or existing regulation or
policy 1is 1inconsistent with the ADA should, 1i1f possible,
submit an alternate proposal (under the normal schedule for

9 Under the Missouri regulation, the applicant must carry at all
times a "detailed description”™ of the applicant"s disability. We
believe such a requirement would raise serious concerns under
Alaska®s constitutional right of privacy, Alaska Const., art. 1,
8§ 22. The written authorization should therefore omit any
description of the applicant®s disability or should limit the
description to the minimum necessary to allow enforcement iIn the
field; the description of the exemption or modification can be as
detailed as the circumstances require. The Missouri regulation
also refers only to physical disabilities. The ADA applies to both

physical and mental disabilities.
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submitting proposals or by petition) to the relevant board
that™ @ explains why the regulation or policy prohibits
meaningful access to a program, service, or benefit; and (b)
suggests modifications to the regulation or policy that will
reasonably accommodate the needs of persons with disabilities.
The boards should use the standards set forth iIn paragraphs 5,
6, and 7, below, to evaluate their regulations, policies and

proposals.

A person with a disability (or personal representative of the
person with a disability) who believes an existing regulation
or policy prohibits meaningful access to a program, service,
or benefit, should submit an application, on a form developed
and made available by the commissioner, that contains:

(@ the statement of a physician or other competent
documentary evidence sufficient to enable the commissioner to
ascertain the nature and extent of the iIndividual®s

disability;

() a statement by the person with a disability that
identifies the regulation or policy at issue and explains why
the individual feels the regulation or policy prohibits
meaningful access to a program, service, or benefit; and

(©) a statement by the person with a disability requesting an
exemption from the regulation or policy, or suggesting one or
more modifications to the regulation or policy that the
individual feels are necessary to reasonably accommodate the

individual"s disability.

An application requesting an exemption from or modification to
an existing regulation cr policy should be submitted to the
commissioner at least 30 days prior to the date the person
with a disability wants to hunt, fish, or participate iIn the
activity that 1is the subject of the application. This
deadline will enable the commissioner to evaluate the
application and the effects, 11f any, that granting the
exemption or modification may have upon the conservation,
development, or utilization of the fish and game resources of
the state. The commissioner should be given the discretion to
accept applications that are submitted after the deadline
where there 1i1s a legitimate reason for not complying. An
obvious example would be a hunt that has been modified by an

emergency regulation.

The commissioner should determine whether to grant an
exemption or modification as soon as practicable after
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receiving an application, and where possible at least two
weeks prior to the date the applicant wishes to hunt, fish, or
participate iIn the activity that 1is the subject of the
application.

5. The commissioner need not grant an exemption or modification
where the regulation or policy does not, when viewing the
relevant program, service or benefit as a whole, prohibit the
person with a disability from obtaining meaningful access to
the program, service, or benefit.

6. In deciding whether to grant the relief requested, the
commissioner is not limited to the form of the exemption or
modification requested by the person with a disability. The
commissioner may, when necessary to avoid discrimination,
adopt any exemption or modification that provides the person
with a disability meaningful access to the program, service,

or benefit at issue.

7. IT an existing regulation or policy prohibits a person with a
disability from meaningful access to a program, service, oOr
benefit, but the commissioner finds that the person cannot be
accommodated without (@ fundamentally altering the program,
service, or benefit; or () incurring undue administrative
burdens and expense, the commissioner should set forth, iIn
writing, all facts that support the decision. The decision
must be made after considering all resources available for use
in the funding and operation of the service, program, or
benefit. The commissioner should take any other action that
would not result iIn such an alteration or burdens but that
nevertheless provides persons with disabilities the benefits

or services at issue.

8. IT the commissioner decides to grant all or part of the relief
requested iIn the application, the commissioner should provide
a written description of the authorized exemption or
modification to the handicapped individual. The written
authorization should be carried by the person at all times

while hunting or fishing.

The procedure outlined above attempts to incorporate many
of the terms and specific requirements of the ADA. The procedure
is i1llustrative only, and we do not suggest this procedure is the
only possible means of carrying out the ADE"s obligations.
Nevertheless, the approach ultimately adopted by the boards should
be adopted as regulations and should contain the substance of the
procedure described above. Finally, please note that this
memorandum, by setting forth the minimum requirements of the ADA,
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should not be construed as discouraging the boards or the
department from doing more than the ADA requires to provide persons
with disabilities opportunities to hunt and fish in Alaska.

IV. CONCLUSION

The Boards of Fisheries and Game and the Department of
Fish and Game must ensure that their regulations and policies do
not preclude persons with disabilities from a meaningful
opportunity to hunt and fish in Alaska. The boards may delegate to
the commissioner the authority to grant reasonable exemptions from
or modifications to existing regulations or policies when those
exemptions or modifications are necessary to accommodate persons
with disabilities and avoid discrimination. No exemptions or
modifications are necessary where existing regulations or policies
do not impose artificial barriers upon hunters and fishers with
disabilities, or where such exemptions would fundamentally alter
the program, service, or benefit at issue, or cause undue

administrative burdens or expense.
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The JUDICIARY Committee considered: HB 151
HOUSE BILL NO. 151 DWELLING DESIGN/CONSTRUCTION CLAIMS

"An Act relating to claims and court actions for defects in the design, construction, and remodeling of certain
dwellings; limiting when certain court actions may be brought; and amending Rules 79 and 82, Alaska Rules of
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

£907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
AX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM April 15,2003

SUBJECT: CSHB 151(L&C) (Work Order No. 23-LS0499YW)

TO: Representative Lesil McGuire

Chair of the House Judiciary Committee
Attn: Vanessa

FROM: &ﬁtﬂresa L. Bannister
Legislative Counsel

This memo accompanies the bill described above.

Title of contract notice. For the notice required for a contract under AS 09.45.893, the
title, "Notice and Opportunity to Repair," is not quite accurate because the contents of the
notice are broader than the title. | suggest that the title be changed to "Notice and
Opportunity to Repair or Pay for Defects." Since this has passed out of your committee,
you may wish to pass this along to the next committee of referral.

If 1 may be of further assistance, please advise.

TLB:Imb
03-153.Imb

Enclosure



Gara
Amendment

Atpage 5 line 31
delete “form:”

Insert “Form. This form shall be contained on a separate page, and must be signed by the
purchaser or purchaser’s authorized representative. The signature of either spouse to a
building or remodeling contract shall be deemed the same as authorization of both
spouses. The Form must be preceded at the top by the following statement, underlined
and conspicuously written, and placed at least one line above the rest of the text:
“Notice of Potential Claims Must Be Provided Within One Year.” The form shall read:



ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair

Egg JTO"hrﬂ égghe{ﬁ"”’ Vice-Chair State Capitol, Ro im 120
Rep. Jim Holm Juneau, AK 99801-1182
Rep. Ralph Samuels (907) 465-4990

Fax (907) 465-6592

Rep. Les Gara
Rep. Max Gruenberg

House Judiciary Committee
Memorandum

To: Terri Bannister, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: April 14, 2003

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS0499W,
HB 151, incorporating the attached amendment. We made a few handwritten changes to the
amendment that you drafted. The bill was passed out of committee today.

If you have any questions, please call me at 4990. Thank you so much!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. 1f you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.



APR-14-2003 HON 08:22 AH LEGAL SERVICES FAX NO, 907 485 6231

23>L.S0499\V |

Bannister
4/14/03

A.MEHPMENT 4 | -vOSttd

OFFERED IN THE HOUSE
TO: CSHB 15I( ), Draft Version "V"

Page 2, following line 2;

N

"(b) is tolled between the

time the claimant serves notice under AS09.45.881 and the time the claimant should
reasonably understand that settlement under the procedures in AS 09.45.581 - 09.45.899 will

not succeed."

Reletter the following subsection accordingly.

©00\105(ﬂ_|>wNH

10 Page 5, linen 30 through 31:
11 Delete "may be included as part of the contract, must be conspicuous, and must be in

12 substantially the following form:"
13 Insert "must be included on a separate page attached to the contract and must contain a

14 title at the top of the page that reads "Peeemd#€teiffl3mv /AC>f"i Cc, Oppo
15 (c) The notice required by (a) of this section must be conspicuous and must be in /

16  substantially the following form;



Gara
Amendment

Atp. Lline 13 change “one year” to “two years”.

Atp. 3line 21. Insert

Sec. 09.45.884(d). Rules of equitable estoppel tolling the statute of limitations®
shall apply so that the statute of limitations shall not run between the time the"servesT
notice under AS 09.45, and the time the plaintiff should reasonably understand settlement
under the procedures in AS 09.45 will not succeed. [



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY .
State Capitol

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM March 11, 2003

SUBIJECT: Court rule changes in HB 151 (Work Order No. 23-LS0499\H)

TO: Representative Kevin Meyer

Attn: Suzanne

FROM: esa L. Bannister
Legislative Counsel

You have asked for an explanation why HB 151 changes the court rules.

Bill provision. Proposed sec. 09.45.889(b) allows a court to deny a claimant attorney
fees and costs and to award attorney fees and costs to the construction professional under
certain circumstances. That subsection reads as follows:

(b) Ifa claimant unreasonably rejects a construction professional's
offer made under AS 09.45.881 - 09.45.899 or does not give the
construction professional a reasonable opportunity to repair the defect
under an accepted offer of settlement, the court may deny the claimant an
award of attorney fees and costs and may award attorney fees and costs to

the construction professional. N> vIN v

Attorney fees. Rule 82, Alaska Rules of Civil Procedure awards the prevailing party P '
attorney's fees calculated under the rule, "[ejxcept as otherwise provided by law or agreed A\
to by the parties." The proposed bill subsection has the effect of changing this court rule A\VA
because it allows the court to deny attorney fees to the claimant even if the claimant is the

prevailing party.

The application of the exception "as otherwise provided by law" is not clear. It may be
that whenever the legislature passes a law that changes the rule the new law would be
considered to be "provided by law." However, "provided by law" may also mean that
when passing a law the legislature has complied with the constitutional requirement of
the 2/3 majority vote for the court rule change and with Rule 39(e), Uniform Rules of the
Alaska State Legislature, that requires that the court rule change be described in the bill
and noted in the bill title. To be safe, if a bill has the effect of changing Rule 82, we
recommend including it in the title and body of the bill and obtaining the increased

majority approval.



Representative Kevin Meyer
March 11,2003
Page 2

Costs. Rule 79, Alaska Rules of Civil Procedure, states that the prevailing party is
entitled to recover costs allowable under its provisions unless the court directs otherwise.
The proposed bill subsection has the effect of changing this court rule because it sets out
a specific situation in which the court may decline to award costs to the claimant, even if
the claimant is the prevailing party. Whether this change is a court rule change is not
clear since the court rule allows the court to direct otherwise. However, since the bill's
change to Rule 82 already triggers the increased majority vote and inclusion in the title
and body of the bill, it seems to be worth including this change in order to be on the safe

side.

If 1 may be of further assistance, please advise.

TLB:med
03-290.med



General Liability Insurance
Background Paper- February 20,2C03

Builders are confronting a liability insurance crisis. Due to adverse insurance
market conditions, including significant increases in construction defect litigation,
liability coverage for builders is less available, more expensive, and more restrictive in
terms of the coverage afforded. In February 2002, the NAHB Senior Officers formed the
General Liability Insurance Task Force to study the current insurance problem and its

impact on the housing industry.

The GLI Task Force was charged with studying the insurance crisis and developing
a report and recommendations for NAHB policy and actions. The Task Force sponsored
a resolution that was adopted by the NAHB Board of Directors at its meeting in
Washington, D.C., on June 9, 2002. One element of the resolution includes support for
state legislation requiring consumers to give builders and trade contractors notice of
alleged construction defects and the opportunity to cure prior to the initiation of litigation.
Other elements include support for federal legislation providing secondary insurance
coverage for acts of terrorism, and development of education programs for NAHB
members on risk management and insurance. The GLI Task Force presented its final
report to the NAHB Board of Directors at the 2002 Fall Board meeting in Anchorage,

Alaska.

One of the charges under the insurance resolution was to move forward on
developing an education program for NAHB members on insurance and risk
management. The NAHB University of Housing is developing ajoint venture course for
NAHB state and local affiliates. The first national program was held on January 19that
the International Builders Show in Las Vegas. There were seven attendees at the Las
Vegas program. The University of Housing is finalizing the risk management course and
will make it available to state and local home builder associations during 2003,

A background paper discussing the feasibility of developing an industry standard
defining what constitutes a construction defect has been prepared and submitted for
review by the Senior Officers. NAHB has voluntary guidelines as reflected in
Residential Construction Performance Guidelines, produced by the NAHB Remodelers
Council and Single Family Small Volume Builders Committee. The proposed NAHB
industry standard would cover items not typically covered by building codes and, in the
event of a dispute between builders and homeowners over an alleged construction defect,
the dispute would be governed by the recognized standards.

State “Notice & Opportunity to Repair” laws would reform the way in which
construction defect claims are resolved. Currently, homeowners with construction
conditions that they allege are defective often choose to resolve those claims using the
costly and time consuming litigation process where they can expect sympathetic judges
and juries. This has resulted in a system of exorbitantjudgments that builders and their
insurance companies are required to satisfy. As aresult of these large awards, many
providers of construction industry general liability insurance have chosen to stop providing



this insurance to builders. Where insurance is available at all, it is often at significantly
higher premiums and reduced levels of coverage (i.e., higher deductibles and multiple
exclusions). “Notice & Opportunity to Repair” laws would enact a system that would
attempt to resolve construction defect disputes between home builders and consumers
without having to resort to the costly and time-consuming litigation process. The laws would
require that homeowners provide written notice to home builders of construction conditions
that they allege are defective at least 90 days prior to commencing litigation against the home
builder. During the 90-day period prior to litigation, the legislation would require that
builders and homeowners attempt to resolve the defects that are the subject of the claim. If,
after the 90-dav period, the homeowner’s claim has not been resolved to their satisfaction,

they may proceed with litigation against the builder.

State Consideration (as 0f2/18/03):

State: Colorado

Bill No.: H.B. 1161

Status: Passed by House, Senate Consideration (2/20/03)

Provisions: Notice & Right to Cure process 90 days before a lawsuit is filed; alter defectlist once to

report defects that were not originally found; removes code/standard violations from
items that are considered to be defects; insurance performance standards; damage
definitions & limitations; removes ability for consumers to get damages under Consumer
Protection Act; allows non-economic damages in claims with personal injury/

State: 0

Bill No.: Ha€ 133

Status: Passed hy House (2/11/03) A -

Provisions: “Notice & Opportunity to Repair Act”; Damage liinitations"builder affirmative defenses- )
unforeseen acts of nature, homeowner failure to minimize daffiitgff, failim- in uMmtabTT?Tc

State: Indiana

Bill No.: S.B.451

Status: Passed by Senate Committee

Provisions: Notice & Right to Cure process; damage limitations when homeowner unreasonably

rejects builder offer to repair



State:
BiU No.:
Status:

Provisions:

State:
Bill No.:
Status:

Provisions:

State:
BiUNo.:
Status:

Provisions:

State:
BiU No.:
Status:

Provisions:

State:
BiU No.:
Status:

Provisions:

State:
BiU No.:
Status:

Provisions:

State:
BUI No.:
Status:

Provisions:

State:
BUI No.:
Status:

Provisions:

Kansas

U.B.2294

Introduced, hearing scheduled (2/20/03)

Notice & Right to Cure process; damage limitations; homeowner maintenance
requirements; affirmative defenses; notice of subsequent defects; insurance performance
requirements; subcontractor notification requirements; HOA vote requirements

Kentucky

H.B. 289

Introduced, Hearing scheduled (2/19/03)

Notice & Right to Cure process; contract notification requirements

New Mexico

S.B. 445/H.B. 706

Introduced, referred to committees

Notice & Right to Cure process; contract notification provisions

Oklahoma

H.B. 1334/S.B. 487

Introduced, referred to committees

Construction Defect Remediation Act; notice & opportunity to repair procedure; method
of contractor response; method of purchaser response; contractor inspection; certain items
inadmissible as evidence; limitation of liability; certain limit on damages; recovery of
certain fees; extension of time periods; declaring the Construction Defect Remediation

Act procedures as an exclusive remedy

Oregon
H.B. 2389

Introduced, hearing held (2/12/03)
Notice & Right to Cure process; Construction Contractors Board release of contractors or

sub-contractors not related to litigation through state certified inspection program

Texas
H.B. 730/S.B. 383

Introduced (2/6/03)
“Residential Construction Commission Act”; state sponsored inspection and dispute

resolution process; statutory warranty and building standards; warranties and building
standards; limit non-economic damages; amend Residential Construction Liability Act

Washington
S.B. 5536

Introduced (1/31/03)
Resolve disputes using arbitration; “focus on defects that actually cause property damage

and affect the habitability of the building"; protect associations from liability for failing
to comply with time limits for commencing legal proceedings

West Virginia
H.B. 2553/S.B. 440

Introduced (2/4/03)
Notice & Right to Repair process; HOA notification requirements; code violations are

actionable defects; contract notification provisions; insurance performance requirements



As of February 18,2003, the following nine states were also considering the introduction of
“Notice & Otpportunlty to Repair” legislation during the 2003 session. This legislation could
come in the form of “stand-alone” legislation or as the part of more general tort reform efforts:
Alabama, Alaska, Florida, Illinois, Louisiana, Missouri, Montana, South Carolina, and
Wisconsin. Builders in Texas & Wisconsin are supporting legislation aimed at reducing
construction defect litigation through other legislative means.

General Liability Insurance 4 2/20/2003
Background Paper



Representative Kevin Meyer

HOUSE DISTRICT 30
MEMORANDUM
DATE: April 11, 2003
TO: House Judiciary Committee Members
FROM: Representative Kevin Meyer
RE: CS HB 151( ) LS-0499/V

The following changes have been made to CS HB 151 (L&C). These changes are included in
a blank committee substitute that is before the committee (23LS-0499\V).

Page 1, line 12:

After: “professional unless the”

Delete: “action is begun”

Insert: “notice of claim under AS 09.45.881 is given”

Reason: Clarifies that the claimant has one year from die discovery of a defect to begin the

process outlined in AS 09.45.881-09.45.899.

Page 2, line 6:

After: “the construction”

Insert: “or remodeling”

Reason: Clarifies that the substantial completion date applies to remodeling ofa dwelling,

as well as die construction of a dwelling.

Page 2, line &

After: “die owner to use or occupy the”

Delete: “improvement to the dwelling or to use the dwelling”
Insert: “dwelling or die improvement to die dwelling”

Reason: Cleans up redundant language.

Page 2, line 9:

After: “die manner forwliich”

Insert: “die dwelling or improvement”

Reason: Clarifies diat die substantial completion date applies to remodeling of a dwelling as

well as the construction of a dwelling.

Page 2, line 20-21:
Delete: if the evidence is discoverable under the state’s court rules of evidence,”

Email: Representative_Kevin_Meyer@Icgis.state.ak.us « Toll Free: (866) *165-4945
Session: State Capitol, Juneau, Alaska 99801-1182 « Phone: (907) 465-4945 Fax: (907) 465-3476
Interim: 716 W. 4th Ave.t Anchorage, Alaska 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197


mailto:Rcprcscntative_Kevin_Meyer@lcgis.state.ak.us

Reason: When HB 151 was heard in the House Labor and Commerce Committee, there
was significant discussion about whether a person would have to hire an attorney to figure
out what was discoverable under the Court Rules of Evidence, before even filing a claim
against a construction professional. According to Legal Services, this reference was not
necessary and evidence would be considered by the Court at the time the claim was filed.

Page 4, line 11

After: “does not repair the defect”

Insert: “to the satisfaction of the claimant”

Reason: This clarification was recommended by staff to the House Judiciary Committee. It

clarifies furdier when court actions are allowed. Under the amendment, court actions would
be allowed if the construction professional does not respond within the time required by AS
09.45.886, if die construction professional does not repair the defect to the satisfaction of
die claimant within die time agreed under AS 09.45.886(1), does not provide an offer to
setde by payment of money, or if the construction professional disputes die defect

Page 4, line 31:

After: “offer of money diat”
Delete: “is”

Insert: “was”

Reason: Grammatical error.

Page 5, line 19:
Before: “AS 09.45.886(2)”

Insert: “AS 09.45.886(1) or”
Reason: References the statute pertaining to the construction professional’s offer to repair.

Page 6, line 7
Delete: “Ninety days”
Insert: “Within one year of die discovery of a design, construction, or remodeling defect,”

Reason: Cleans up the contract language so that it is clear diat the process detailed in AS
09.45.881-09.45.889 must begin widiin one year of the discovery of the defect, and diat diere
are strict deadlines and procedures that must be followed under state law.

Page 7, line 2:

After: “for personal injury”

Delete: “claims”

Reason: Cleans up redundant language.

Page 7, line 10:
After: “construction professional means a”

Insert: “registered”
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WORK DRAFT WORK DRAFT WORK DRAFT
23-LS0499W
Ba?nis]ter
4/10/03
CS FOR HOUSE BILL NO. 15I( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE MEYER

ABILL
FOR AN ACT ENTITLED
"An Act relating to claims and court actions for defects in the design, construction, and
remodeling of certain dwellings; limiting when certain court actions may be brought;

and amending Rules 79 and 82, Alaska Rules of Civil Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.18.081 is amended by adding a new subsection to read:
(c) If the claim for which a person may bring suit under (a) of this section is
I subject to AS 09.45.881 - 09.45.899, the person may not bring suit unless the person
l complies with AS 09.45.881 - 09.45.899.
*Sec. 2. AS 09.10 is amended by adding a new section to read:
See. 09.10.054. Limits on when certain design, construction, and
remodeling actions may be brought, (a) For actions covered under AS 09.45.881 -
Il 09.45.899, a claimant may not begin an action against a construction professional
Il unless the notice of claim under AS 09.45.881 is given within one year after the
I claimant discovers the defect that is the subject of the action, except that the action

1 CSHB151( )
New Text Underlined [DELETED TEXT BRACKETED]
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WORK DRAFT WORK DRAFT 23-1.50499W

may not be begun more than 10 years after substantial completion of the dwelling
construction or remodeling that contains or implements the alleged defect.
(b) In this section,

(1) "action," "claim," "construction professional," and "dwelling" have
the meanings given in AS 09.45.899;

(2) "substantial completion" means the date when the construction or
remodeling is sufficiently completed to allow the owner of the dwelling or a person
authorized by the owner to use or occupy the dwelling or the improvement to the
dwelling in the manner for which the dwelling or improvement was intended.

*Sec. 3. AS 09.45 is amended by adding new sections to read:

Article 10A. Action for Dwelling Design, Construction, or Remodeling Claims.

Sec. 09.45.881. Notice ofclaim, (a) Inan action brought on a claim against a
construction professional, the claimant shall, at least 90 days before filing the action,
serve written notice of the claim on the construction professional.

(b) The notice of the claim in (a) of this section must state that the claimant
asserts a claim against the construction professional for a defect in the design,
construction, or remodeling of a dwelling and must describe the claim in reasonable
detail sufficient to determine the general nature of the alleged defect and the results of
the defect if known.

(c) At the request of the construction professional, the claimant shall provide
to the construction professional any evidence that the claimant possesses that depicts
the nature and cause of the defect and the nature and extent of the repairs necessary to
repair the defect, including expert reports, photographs, and videotapes.

Sec. 09.45.882. W ritten response to notice of claim, (a) Within 21 days
after service of the notice under AS 09.45.881, the construction professional shall

serve a written response on the claimant.

(b) The written response under (a) of this section must state that the

construction professional

(1) offers to inspect the dwelling that is the subject of the claim within

a specified time to determine if the construction professional will offer to repair the
defect, will compromise and settle the claim by payment of money, or will dispute the

151 ) 2
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claim;
(2) offers to compromise and settle the claim by a payment of money

without inspection; or
(3) disputes the claim and will not repair the alleged defect or

compromise and settle the claim by a payment of money.

Sec. 09.45.883. Court action allowed if claim disputed or not responded
to. If the construction professional disputes the claim in the notice under
AS 09.45.882(b)(3) or does not respond to the claimant's notice of claim within the
time required by AS 09.45.882(a), the claimant may bring an action against the
construction professional for the claim described in the notice of the claim made under
AS 09.45.881 without further notice.

Sec. 09.45.884. Consequence of rejecting inspection or settlement offer,
(a) If the claimant rejects the inspection offer under AS 09.45.882(b)(1) or the
settlement offer under AS 09.45.882(b)(2), the claimant shall serve written notice of
the claimant's rejection on the construction professional.

(b) The notice under (a) of this section must include the basis for the
claimant's rejection of the construction professional's offer.

(c) After service of the rejection notice required by (a) of this section, the
claimant may bring an action against the construction professional for the claim
described in the notice of claim made under AS 09.45.881 without further notice.

Sec. 09.45.885. Consequence of accepting inspection offer. If a claimant
elects to allow the construction professional to make an inspection under
AS 09.45.882(b)(1), the claimant shall provide the construction professional and its
contractors or other agents reasonable access to the claimant's dwelling during normal
working hours to inspect the dwelling and the alleged defect to determine the nature
and cause of the alleged defect and the nature and extent of any repairs necessary to
repair the alleged defect.

Sec. 09.45.886. Procedure after inspection. Within 14 days after completion
of an inspection made under AS 09.45.885, the construction professional shall serve

on the claimant a written
(1) offer to repair the defect without charge to the claimant; the offer

3 CSHB 151( )
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must include a report of the scope of the inspection, the findings and results of the
inspection, a description of any repairs necessary to repair the defect, and a schedule

for the completion of the repairs;
(2) offer to compromise and settle the claim by a payment of money

under AS 09.45.882(b)(2); or
(3) statement that the construction professional will not repair the

defect.

Sec. 09.45.887. Court action allowed after failure to repair or to settle. If
the construction professional does not respond within the time required by
AS 09.45.886, does not repair the defect to the satisfaction of the claimant within the
time agreed under AS 09.45.886(1), does not provide an offer under AS 09.45.886(2),
or serves a statement under AS 09.45.886(3), the claimant may bring an action against
the construction professional for the claim described in the notice of claim without
further notice.

Sec. 09.45.888. Court action allowed if claimant rejects offer, (a) If the
claimant rejects an offer made by the construction professional under AS 09.45.886(1)
or (2), the claimant shall serve written notice of the claimant's rejection on the
construction professional that includes the basis for the claimant's rejection of the
construction professional's offer.

(b) After service of the notice under (a) of this section, the claimant may bring
an action against the construction professional for the claim described in the notice of
claim made under AS 09.45.881 without further notice.

Sec. 09.45.889. Unreasonable rejection of offer, (a) If a claimant
unreasonably rejects an offer made under AS 09.45.881 - 09.45.899 or does not give
the construction professional a reasonable opportunity to repair the defect under an
accepted offer of settlement, the claimant may not recover an amount that exceeds

(1) the reasonable cost of the repairs offered under AS 09.45.886(1)
that are necessary to cure the defect and that are the responsibility of the construction

professional; or
(2) the amount of a reasonable settlement offer of money that was

made under AS 09.45.886(2).

CSHB151( ) i
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(b) If aclaimant unreasonably rejects a construction professional's offer made
under AS 09.45.881 - 09.45.899 or does not give the construction professional a
reasonable opportunity to repair the defect under an accepted offer of settlement, the
court may deny the claimant an award of attorney fees and costs and may award

attorney fees and costs to the construction professional.
Sec. 09.45.890. Acceptance ofoffer, (a) To accept an offer of a construction

professional to repair a defect under AS 09.45.886(1), a claimant shall serve the
construction professional with a written notice of acceptance within a reasonable
period of time, not to exceed 30 days, after receiving the offer.

(b) A claimant who accepts an offer under (a) of this section shall provide the

construction professional and its contractors or other agents reasonable access to the
claimant's dwelling during normal working hours to perform the repairs by the time

stated in the offer.
Sec. 09.45.891. Presumption of mitigation. If a claimant fails to allow a

construction professional to make a reasonable inspection requested by the
construction professional under AS 09.45.882(b)(1), or fails to provide a good faith
written response to a construction professional's offer under AS 09.45.882(b)(2) or
09.45.886(1) or (2), the failure establishes a rebuttable presumption that the claimant's
damages could have been mitigated.

Sec. 09.45.892. Noncompliance assertion prohibited. Unless there is good
cause for the failure, a construction professional may not assert that the claimant did
not comply with AS 09.45.881 - 09.45.899 if the construction professional fails to
respond in good faith to the claimant's notice of claim made under AS 09.45.881.

Sec. 09.45.893. Notice required in contract, () In order to take advantage
of any rights of a construction professional under AS 09.45.881 - 09.45.899, when a
construction professional enters into a contract with another person to design,
construct, or remodel a dwelling, the construction professional shall give the person a
notice of the construction professional's right to offer to cure a defect before the
person may file an action in court against the construction professional.

(b) The notice required by (a) of this section may be included as part of the

contract, must be conspicuous, and must be in substantially the following form;

& CSKB151( )
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ALASKA LAW AT AS09.45.881 - 09.45.899 CONTAINS
IMPORTANT REQUIREMENTS THAT YOU MUST FOLLOW
BEFORE YOU MAY FILE A COURT ACTION FOR DEFECTIVE
DESIGN, CONSTRUCTION, OR REMODELING AGAINST THE
DESIGNER, BUILDER, OR REMODELER OF YOUR HOME.
WITHIN ONE YEAR OF THE DISCOVERY OF A DESIGN,
CONSTRUCTION, OR REMODELING DEFECT, BEFORE YOU
FILE A COURT ACTION, YOU MUST DELIVER TO THE
DESIGNER, BUILDER, OR REMODELER A WRITTEN NOTICE
OF ANY DESIGN, CONSTRUCTION, OR REMODELING
CONDITIONS YOU ALLEGE ARE DEFECTIVE IN ORDER TO
PROVIDE YOUR DESIGNER, BUILDER, OR REMODELER WITH
THE OPPORTUNITY TO MAKE AN OFFER TO REPAIR OR PAY
FOR THE DEFECTS. YOU ARE NOT OBLIGATED TO ACCEPT
ANY OFFER MADE BY THE DESIGNER, BUILDER, OR
REMODELER.  THERE ARE STRICT DEADLINES AND
PROCEDURES UNDER STATE LAW, AND FAILURE TO
FOLLOW THEM MAY AFFECT YOUR RIGHT TO FILE A COURT
ACTION.

Sec. 09.45.894. Additional construction defects; additional notice of claim
required. A court action for a defect that is discovered after a claimant has provided a
construction professional with a notice of claim required in AS 09.45.881 - 09.45.899
may not be commenced until the claimant has complied with the provisions of
AS 09.45.881 - 09.45.899.

Sec. 09.45.895. Collateral sources. In an action under AS 09.45.881 -
09.45.899, a court shall deduct from the compensation awarded to a claimant any
compensation paid to the claimant under a homeowner's warranty contract or a
homeowner’s insurance policy as compensation for the defects that are the subject of
the action. The amount of this deduction does not include any compensation paid by
the construction professional to the claimant to satisfy the claim or any compensation
paid under an insurance policy issued to the construction professional to satisfy the

CSHB 151( ) 6
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claim.
Sec. 09.45.896. Exemption. AS 09.45.881 - 09.45.899 do not apply to claims

for personal injury, including death.
Sec. 09.45.899. Definitions. In AS 09.45.881 - 09.45.899,

(1) "action" means a civil action or an arbitration proceeding for
damages or indemnification;

(2) “claim" means a claim against a construction professional
concerning a defect in the design, construction, or remodel of a dwelling;

(3) "claimant" means a person who owns or is purchasing a dwelling
and who asserts a claim;

(4) "construction professional" means a registered contractor, architect,
or engineer who is engaged in the business of designing, constructing, or remodeling a
dwelling; in this paragraph, "contractor" has the meaning given in AS 08.18.171;

(5) “dwelling" means a single-family house, a duplex, or a multi-
family housing unit, and the mechanical and other systems, the other components, and
all improvements that are part of the house, duplex, or housing unit when the dwelling
is constructed or remodeled; for purposes of this paragraph, "multi-family housing

unit" means
(A) an individual housing unit in a multi-family housing

facility; and
8) the interest of the owner of an individual housing unit in
the common areas and improvements of a multi-family housing facility;

(6) "multi-family housing facility" means a residential horizontal
property regime organized under AS 34.07, a residential condominium organized
under AS 34.08, and a residential cooperative organized under AS 10.15;

(7) "remodel" means a change to a dwelling if the change has a value
that is more than 25 percent of the value of the structure being changed;

(8) "serve" means to deliver by personal service or by certified mail,
return receipt requested, to the last known address of the addressee.

* sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

7 CSHBL51( )
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INDIRECT COURT RULE AMENDMENTS. AS 09.45.889(b), enacted by sec. 3 of

this Act, has the effect of changing
(1) Rule 82, Alaska Rules of Civil Procedure, by allowing the court to deny

attorney fees to a claimant in the situation described by AS 09.45.889(b), even if the claimant
is the prevailing party;

(2) Rule 79, Alaska Rules of Civil Procedure, by allowing the court to deny
costs to a claimant in the situation described in AS 09.45.889(b), even if the claimant is the

prevailing party.
* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

read:
APPLICABILITY. This Act applies to a claim if the contract for the work on which

the claim is based was entered into on or after the effective date of this Act. In this section,

“claim" has the meaning given in AS 09.45.899.
* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

read:
CONDITIONAL EFFECT. AS 09.45.889(b), enacted by sec. 3 of this Act, takes

effect only if sec. 4 of this Act receives the two-thirds majority vote of each house required by
art. 1V, sec. 15, Constitution of the State of Alaska.

CSHB151( ) B
New Text Underlined [DELETED TEXT BRACKETED]



Representative Kevin M eyer
HOUSE DISTRICT 30

MEMORANDUM
DATE: April 3, 2003
TO: Representative Lesil McGuire
Chair, House Judiciary Committee
FROM: Representative Kevin Meyer
RE: CS HB 151(L&C) Dwelling Design/Construction Claims

At your earliest convenience, please schedule CS HB 151 Dwelling Design/Construction
Claims for a hearing in the House Judiciary Committee.

CS HB 151 (L&C) provides homeowners and construction professionals with a process to
solve construction defect issues on new homes or homes that undergo substantial

remodeling, before needless litigation ensues.

Thank you for your time and consideration.

Email: Kepresentative_Kcvin_Meyer@legis.state.ak.us « Toll Free: (86(5) 465-4945
Session: Stute Capitol, Juneau, Alaska 99801-1182 « Phone: (907) 465-4945 Fax: (907) 465-3476
Interim: 716 \V. 4th Ave., Anchorage, Alaska 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197
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Representative Kevin M eyer
HOUSE DISTRICT 30
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Sponsor Statement
CS HB 151(L&C)

“An Actrelating to claims and court actions for defects in the design, construction,
and remodeling of certain dwellings; limiting when certain court actions may be
brought; and amending Rules 79 and 82, Alaska Rules of Civil Procedure.”

CS HB 151(L&C) will assist construction professionals and homeowners resolve
construction defect issues quickly and effectively, before needless litigation ensues.

CS HB 151 (L&C) establishes a formal process for a homeowner to notify a construction
professional of construcdon defects prior to filing a lawsuit. CS HB 151 (L&C) establishes a
time frame for die construcdon professional to address the defect. The homeowner’s right
to sue remains intact if they’re not satisfied with the construcdon professional’s efforts to

repair the defect or sctde by payment of money.

There are several provisions in this legislation that pertain to the amount that homeowners
can receive in construcdon defect suits. An unreasonable rejecdon of a construcdon
professional’s offer limits the damages that may be recovered by the homeowner. A
collateral source provision has been added that prohibits homeowners from “double
dipping” and receiving a large settlement from the construcdon professional that does not
take into consideradon money paid by the homeowners’ insurance or warranty.

There are several consequences that homebuyers and homebuilders face without a timely
process in place. Lengthy and expensive lidgadon significandy delays the repair of legidmate
problems, decreases the value of homes sdgmadzed by lidgadon, and creates difficuldes in
refinancing or selling homes. New home prices rise due to the increased insurance
premiums on homebuilders and contractors. Builders in nearly every state in the country are
reporting enormous increases in general, liability insurance premiums. In some cases,
insurance isn’t available at any price. And for states such as Alaska, liability insurance is a
requirement, and this is detrimental to construcdon professionals statewide.

The bottom line is diat lawsuits would be a last resort, not the only way to resolve a
problem. CS HB 151 (L&C) puts into place a very simple and logical process for
homeowners and homebuilders to follow. Both pardes’interests would be guarded to
ensure that dmely repair occurred and not frivolous lawsuits.

Last Updated: April 3, 2003
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Sectional Analysis

CS HB 151(L&C)

“An Act relating to claims and court actions for defects in the design, construction,
and remodeling of certain dwellings; limiting when certain court actions may be
brought; and amending Rules 79 and 82, Alaska Rules of Civil Procedure.”

Section 1. Provides that a person may only bring suit against a contractor after following
the procedures set forth in the new sections AS 09.45.881-09.45.899.

Section 2: Provides a one-year statute of limitations for claims covered under AS 09.45.881-
09.45.899, not to exceed ten years after the substantial completion of the dwelling.

Section 3: Provides the process diat homeowners must follow prior to filing an action

against a construction professional.
09.45.8S1: Written notice of claim served on a construction professional 90 days

prior to filing the action.

09.45.882: Written response from the construction professional, providing for
inspection, settlement, or dispute of claim, is due 21 days after the initial notice of

claim is served to the professional.

09.45.883: Homeowner may bring an action against the construction professional if
the construcdon professional disputes the claim in die notice.

09.45.884: If die homeowner rejects the construcdon professional’s offers made
under 09.45.882, it must be in writing.

09.45.885: If the offer to inspect is accepted by the homeowner, the homeowner
must provide reasonable access to the dwelling.

09.45.886: Within 14 days of the inspecdon, the construction professional must
serve, in writing, an offer to repair, an offer to setde by payment of money, or state
that the construcdon professional will not repair.

09.45.887: Court acdon is allowed after the construcdon professional fails to repair
or to setde within the 14 days after the inspecdon.

09.45.888: Court action is allowed if the homeowner rejects the construcdon
professional’s offer to repair.

09.45.889: If ahomeowner unreasonably rejects die construcdon professional’s offer
or does not give the professional reasonable opportunity to repair, die homeowner

Last Updated: April 3, 2003
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may not recover more than die cost of the repairs or the amount of a reasonable
settlement offered by the construction professional.

09.45.890: To accept die construcdon professional’s offer to repair, the homeowner
must submit a written nodce to the professional within 30 days after receiving the

offer.

09.45.591: If a homeowner fails to accept an inspecdon, or fails to provide a written
response to the professional, the failure establishes a rebuttable presumpdon that the

damages could have been midgated.

09.45.892: A construcdon professional may not assert that die homeowner did not
comply widi AS 09.45.881-09.45.899, if die professional failed to respond to the
homeowner’s written nodces.

09.45.893: Construcdon professionals are required to include nodficadon of diis
process when the professional enters into a contract with another person to design,

construct, or remodel a dwelling.

09.45.894: Additional notice of claims and additional defects are to be handled
separately from the inidal nodce of claim under AS 09.45.881.

09.45.895: The courts shall deduct die amount a homeowner receives from personal
homeowner’sinsurance from the total setdement reached.

09.45.896: Exemptions.

09.45.899: Definitions.

Section 4: Indirect Court Rule Amendments, Rule 79 and Rule S2, Alaska Rules of Civil
Procedure.

Section 5: Applicability.

Section 6: Conditional effect.

Last Updated: April 3, 2003
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA State Capita’
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

MEMORANDUM March 11,2003
SUBJECT: Court rule changes in HB 151 (Work Order No. 23-LS0499VH)
TO: Representative Kevin Meyer

Attn: Suzanne

FROM: lPh%)resa L. Bannister
Legislative Counsel

You have asked for an explanation why HB 151 changes the court rules.

Bill provision. Proposed sec. 09.45.889(b) allows a court to deny a claimant attorney
fees and costs and to award attorney fees and costs to the construction professional under
certain circumstances. That subsection reads as follows:

(b) If a claimant unreasonably rejects a construction professional's
offer made under AS 09.45.881 - 09.45.899 or does not give the
construction professional a reasonable opportunity to repair the defect
under an accepted offer of settlement, the court may deny the claimant an
award of attorney fees and costs and may award attorney fees and costs to

the construction professional.

Attorney fees. Rule 82, Alaska Rules of Civil Procedure awards the prevailing party
attorney's rees calculated under the rule, "[ejxcept as otherwise provided by law or agreed
to by the parties." The proposed bill subsection has the effect of changing this court rule
because it allows the court to deny attorney fees to the claimant even if the claimant is the

prevailing party.

The application of the exception "as otherwise provided by law" is not clear. It may be
that whenever the legislature passes a law that changes the rule the new law would be
considered to be "provided by law." However, "provided by law" may also mean that
when passing a law the legislature has complied with the constitutional requirement of
the 2/3 majority vote for the court rule change and with Rule 39(e), Uniform Rules of the
Alaska State Legislature, that requires that the court rule change be described in the hill
and noted in the bill title. To be safe, if a bill has the effect of changing Rule 82, we
recommend including it in the title and body of the bill and obtaining the increased

majority approval.



Representative Kevin Meyer
March 11,2003
Page 2

Costs. Rule 79, Alaska Rules of Civil Procedure, states that the prevailing party is
entitled to recover costs allowable under its provisions unless the court directs otherwise.
The proposed bill subsection has the effect of changing this court rule because it sets out
a specific situation in which the court may decline to award costs to the claimant, even if
the claimant is the prevailing party. Whether this change is a court rule change is not
clear since the court rule allows the court to direct otherwise. However, since the bill's
change to Rule 82 already triggers the increased majority vote and inclusion in the title
and body of the bill, it seems to be worth including this change in order to be on the safe

side.

If I may be of further assistance, please advise.

TLB:med
03-290.med



General Liability Insurance
Background Paper - February 20,2003

Builders are confronting a iiability insurance crisis. Due to adverse insurance
market conditions, including significant increases in construction defect litigation,
liability coverage for builders is less available, more expensive, and more restrictive in
terms of the coverage afforded. In February 2002, the NAHB Senior Officers formed the
General Liability Insurance Task Force to study the current insurance problem and its

impact on the housing industry.

The GLI Task Fome was charged with studying the insurance crisis and developing
a report and recommer itions for NAHB policy and actions. The Task Force sponsored
a resolution that was idopted by the NAHB Board of Directors at its meeting in
Washington, D.C., on ane 9, 2002. One element of the resolution includes support for
state legislation requiring consumers to give builders and trade contractors notice of
alleged construction defects and the opportunity to cure prior to the initiation of litigation.
Other elements include support for federal legislation providing secondary insurance
coverage for acts of terrorism, and development of education programs for NAHB
members on risk management and insurance. The GLI Task Force presented its final
report to the NAHB Board of Directors at the 2002 Fall Board meeting in Anchorage,

Alaska.

One of the charges under the insurance resolution was to move forward on
developing an education program for NAHB members on insurance and risk
management. The NAHB University of Housing is developing ajoint venture course for
NAHB state and local affiliates. The first national program was held on January 19that
the International Builders Show in Las Vegas. There were seven attendees at the Las
Vegas program. The University of Housing is finalizing the risk management course and
will make it available to state and local home builder associations during 2003.

A background paper discussing the feasibility of developing an industry standard
defining what constitutes a construction defect has been prepared and submitted for
review by the Senior Officers. NAHB has voluntary guidelines as reflected in
Residential Construction Performance Guidelines, produced by the NAHB Remodelers
Council and Single Family Small Volume Builders Committee. The proposed NAHB
industry standard would cover items not typically covered by building codes and, in the
event of a dispute between builders and homeowners over an alleged construction defect,
the dispute would be governed by the recognized standards.

State “Notice & Opportunity to Repair” laws would reform the way in which
construction defect claims are resolved. Currently, homeowners with construction
conditions that they allege are defective often choose to resolve those claims using the
costly and time consuming litigation process where they can expect sympathetic judges
and juries. This has resulted in a system of exorbitant judgments that builders and their
insurance companies are required to satisfy. As a result of these large awards, many
providers of construction industry general liability insurance have chosen to stop providing



this insurance to builders. Where insurance is available at all, it is often at significantly
higher premiums and reduced levels of coverage (i.e., higher deductibles and multiple
exclusions). “Notice & Opportunity to Repair” laws would enact a system that would
attempt to resolve construction defect disputes between home builders and consumers
without having to resort to the costly and time-consuming litigation process. The laws would
require that homeowners provide written notice to home builders of construction conditions
that they allege are defective at least 90 days prior to commencing litigation against the home
builder. During the 90-day period prior to litigation, the legislation would require that
builders and homeowners attempt to resolve the defects that are the subject of the claim. If,
after the 90-day period, the homeowner’s claim has not been resolved to their satisfaction,
they may proceed with litigation against the builder.

State Consideration (as of 2/18/03):

State: Colorado
BiU No.: H.B. 1161
Status: Passed by House, Senate Consideration (2/20/03)

Provisions: Notice & Right to Cure process 90 days before a lawsuit is filed; alter defect list once to
report defects that were not originally found; removes code/standard violations from
items that are considered to be defects; insurance performance standards; damage
definitions & limitations; removes ability for consumers to get damages under Consumer
Protection Act; allows non-econoraic damages in claims with personal injury

State: Idaho

BiU No.: H.B. 133

Status: Passed by House (2/11/03)

Provisions: "Notice & Opportunity to Repair Act"; Damage limitations;builder affirmative defenses -
unforeseen acts of nature, homeowner failure to minimize damage, failure to maintain, etc

State: Indiana

Bill No.: S.B.451

Status: Passed by SenateCommittee

Provisions: Notice & Rightto Cure process; damage limitations when homeowner unreasonably

rejects builder offer to repair



State:
Bill No.:
Status:

Provisions:

State:
BiU No.:
Status:

Provisions:

State:
BiU No.:
Status:

Provisions:

State:
Bill No.:
Status:

Provisions:

State:
Bill No.:
Status:

Provisions:

State:
BUI No.:
Status:

Provisions:

State:
Bill No.:
Status:

Provisions:

State:
Bill No.:
Status:

Provisions:

Kansas

H.B.2294

Introduced, hearing scheduled (2/20/03)

Notice & Right to Cure process; damage limitations; homeowner maintenance
requirements; affirmative defenses; notice of subsequent defects; insurance performance
requirements; subcontractor notification requirements; HOA vote requirements

Kentucky

H.B. 289

Introduced, Hearing scheduled (2/19/03)

Notice & Right to Cure process; contract notification requirements

New Mexico

S.B. 445/H.B. 706

Introduced, referred to committees

Notice & Right to Cure process; contract notification provisions

Oklahoma

H.B. 1334/S.B. 487

Introduced, referred to committees

Construction Defect Remediation Act; notice & opportunity to repair procedure; method

of contractor response; method of purchaser response; contractor inspection; certain items
inadmissible as evidence; limitation of liability; certain limit on damages; recovery of
certain fees; extension of time periods; declaring the Construction Defect Remediation

Act procedures as an exclusive remedy

Oregon
H.B.2389

Introduced, hearing held (2/12/03)
Notice & Right to Cure process; Construction Contractors Board release of contractors or

sub-contractors not related to litigation through state certified inspection program

Texas
H.B. 730/S.B. 383

Introduced (2/6/03)
“Residential Construction Commission Act"; state sponsored inspection and dispute

resolution process; statutory warranty and building standards; warranties and building
standards; limit non-economic damages; amend Residential Construction Liability Act

Washington
S.B. 5536

Introduced (1/31/03)
Resolve disputes using arbitration; “focus on defects that actually cause property damage

and affect the habitability of the building”; protect associations from liability for failing
to comply with time limits for commencing legal proceedings

West Virginia
H.B. 2553/S.B. 440

Introduced (2/4/03)
Notice & Right to Repair process; HOA notification requirements; code violations are

actionable defects; contract notification provisions; insurance performance requirements



As of Febiualy 18, 2003, the following nine states were also considering the introduction of
“Notice & Opportunity to Repair” legislation during the 2003 session. This legislation could
come in the form of “stand-alone” legislation or as the part of more general tort reform efforts:
Alabama, Alaska, Florida, Illinois, Louisiana, Missouri, Montana, South Carolina, and
Wisconsin. Builders in Texas & Wisconsin are supporting legislation aimed at reducing
construction defect litigation through other legislative means.

General Liability Insurance 4 2/20/2003

Background Paper
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March 17, 2003

The Honorable Kevin Meyer
Alaska House ofRepresentatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

Dear Rep. Meyer:

Thank you for sponsoring HB 151, the right to repair legislation. This letter is to exnress my support for the
bill.

Across the entire nation - and especially in Alaska right now - liability insurance rates are dramatically
increasing. The cost to my business is increasing and in fact it is becoming very difficult to find carriers

who will provide coverage.

This legislation is a win-win situation. A conscientious builder who wants to do a good job will have the
opportunity to repair any defects in a home. Also, the homeowner will have the defect repaired. A long and
costly lawsuit only makes the problem worse for both sides. Many times a builder is not contacted by a
homebuyer about a problem before a summons is issued. My company has been using a warranty program
for the last ten years and it has worked quite well. It is very similar to HB151.

In the event that the notification process in HB151 does not solve the issue - both sides will retain their
right to pursue claims in court, ifabsolutely necessary. The idea here is that lawsuits should be the last thing

that should be done to fix a problem.

A home is indeed a person’s castle, and in most cases is the single largest investment that a family will
make. Legitimate defects in a home should be repaired before the problem becomes worse for both the
homeowner and the builder. Letting a problem fester while disputes wind their way through the court

system only creates more potential cost for the builder and a potentially unsafe living situation for the

homeowner. HB151 tries to avoid this mess by simply saying, “let the builder fix the problem”.

Thank you again for sponsoring this bill and your efforts. Please let me know how I can help you get this
legislation passed this session.

Sincerely,

Jess Hall

JH:Ifh

120115UStreet, NW ¢ Washington, DC 20005-2800
(202) 266-8200 ¢ (800) 368-5242 » Fax: (202) 266-8374
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March 17, 2D03

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

In Re: House Bill 151, Right to Repair

Dear Rep. Meyer:

Thank you for sponsoring HB151, the right to repair legislation. This letter is to express my support for
the bill.

Across the entire nation - and especially in Alaska rightnow - liability insurance rates are dramatically
increasing. The costto my business has increased, and in fact it is becoming even more difficult to find

carriers who will provide coverage.

This legislation is a win-win situation. A conscientious builder who wants to do a good job will have the
opportunity to repair any defects in a home. Also, the homeowner will have the defect repaired. A long
and costly lawsuit only makes the problem worse for both sides.

In the event that the notification process in HB151 does not solve the issue - both sides will retain their
right to pursue claims in court if absolutely necessary. The idea here is that lawsuits should be the last

thing that should be done to fix a problem.

A home is indeed a person's castle, and in most cases is the single largest investment that a family will
make. Legitimate defects ina home should be repaired before the problem becomes worse for both the
homeowner and the builder. Letting a problem fester while disputes wind their way through the court

system only creates more potential cost for the builder and a potentially unsafe living situation for the
homecwner. HB151 tries to avoid this mess by simpiy saying "let the builder fix the problem™.

Thank you again for sponsoring this bill and your efforts. Please let me know how I can help you get this
legislation passed this session.

Sincerely,

“Building Better Places to Live, Work and Play”

ANCHORAGE HOME BUILDERS ASSOCIATION, INC.
8301 Schoon Street, Suite 200 « Anchorage, AK 99518 4907) 522-3605 « Fax (907) 522-3757
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a home renovation and building provisions company

The Honorable Kevin Meyer
Alaska JHousc of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

Re: House Bill 151, “Rightto Repair”
Dear Rep. Meyers,
This letter is to express my support of HB-151.

Homebuilders across Alaska are facing a liability insurance crisis. Home Builders have
found their insurance premiums have doubled in cost. A greater fear is that insurance brokers and
agents are tells us that there are only two companies in the state that are writing general liability
insurance policies. With these types of increases many of the small companies are opting not to
play by the rules, i.e.: no license, no workers compensation or general liability insurance.

This legislation is a common sense approach to resolving the majority of builder,
homeowner disputes. Why is it common sense? Because many issues can be avoided when
communication takes place. | believe that most builders want to do the right thing and fix any
problems that arise with their products. This legislation forces the builder and tire homeowner to
communicate and as a last resort they can still go to court.

The cost ofhousing is always a concern. According to insurance industry professionals
this type of legislation provides a level of certainty and stability in the construction industry. We
live in‘a time when our clients would rather file law suites than have the problem fixed. When
the cost of defending builders is reduced our premiums should reflect the reduced cost of

providing coverage.

Thank you for sponsoring this bill. Your efforts on behalfof the home building industry
arc appreciated. 1’'m looking forward to testifying on this bill.

Alan Wilson, President

Building mhlLiafaolion one room at a time.

907-780-3627 907-780-4327
S434 Shallno Dr. B-4 Junsau, Alaska 99801



The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, AK 99801

In Re: House Bill 151, Right to Repair

Dear Rep. Meyer:

| am a homebuilder in Alaska and would like to take this opportunity to express my
appreciation for your support towards HB151, the right to repair legislation.

It is becoming more and more complicated to find low liability insurance rates, which
makes it more expensive to run my business.

Both parties benefit when a builder gets a chance to fix the problems that occur, and the
homeowner is at ease knowing that his/her requests have been fulfilled. A lawsuit will
only create more work and effort ffom both the builder and the homeowner, and should

only be used to solve a problem if absolutely necessary. HB151 reserves the right, if
appropriate, to create a claim in court if the process does not resolve the issue at hand.

Usually, purchasing a new home is the largest investment a family will make in a
lifetime. This is significant when taking into consideration the problems that occur, and
the result when the problems sit while questions/complaints are dealt with in a court
process. HB151 attempts to counter this problem by simply “letting the builder fix the

problem.”
If there is anything | can do to assist you in getting this bill passed, please do not hesitate
to let me know.

Sincerely,

Chuck Spinelli
Spinell Homes, Inc.

9210 VANGUARD DRIVE « SUITE 102 « ANCHORAGE, ALASKA 99507 « 344-5678 » FAX 344-1976



jBUILDEM S, INC.

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

In Re: House Bill 151, Right To Repair

Dear Rep. Mayor:

Thank you for sponsoring HB151, the right to repair legislation. This letter is to express
my support for the hill.

Across the entire nation - and especially in Alaska right now - liability insurance rates
are dramatically increasing. The costto my business has increased, and in fact it is
becoming even more difficult to find carriers who will provide coverage.

The legislation is a win-win situation. A conscientious builder who wants to do a good
job will have the opportunity to repair any defect in a home. Also, the homeowner will
have the defect repaired. A long and costly lawsuit only makes the problem worse for

both sides.

In the event that the notification process in HB151 does not solve the issue - both sides
will retain their right to pursue claims in court in absolutely necessary. The idea here is
that lawsuits should be the last thing that should be done to fix a problem.

A home is indeed a person’s castle, and in most cases is the single larges investment that
a family will make. Legitimate defects in a home should be repaired before the problem
becomes worse for both the homeowner and the builder. Letting a problem fester while

disputes wind their way through the court system only creates more potential cost for the
builder and potentially unsafe living situation for the home owner. HB151 tries to avoid

this mess by simply saying “let the builder fix the problem”.

Thank you again for sponsoring this bill and your efforts. Please let me know how I can
help you get this legislation passed this session.

Sincerely,

George Moore

P.O. Box 240788'Ancf: orage, Alaska 99524-0788 -(907) 562-3640 <Fax (907)562-3567



January 8, 2003
Alaska State Home Builders Association

RE: Subcontractors Insurance Issues

Partusch Plumbing’s workers comp insurance premium increased 46% this year.
We were only able to get two quotes with the other quote being a 95% increase
over 2001. Our losses for 2001 were 12,000 with a total premium paid of
approximate 105,000. We managed our losses pretty well but to no avail.

Our General liability and auto insurance went up 13% for 2003. We don't even
want to see what the company's health and dental insurance, which renews in
April, might be. But they have been averaging approximately a 16% increase
each year over the last three years.

The various insurances that we need are now the single biggest cause for price
increases to our builders. It now rivals our yearly labor costs increases in total
dollars. Our own associations mission statement is to be able to offer affordable
housing. Our energies need to be focused on these insurance issues, so we can

fulfill that statement.

Thanks for you time,

Larry Partusch
President



LEO OL1S E Il 6580Johnson Rd
construct,ON, inc. SaScha, AK 99714

Phone:907-483-3080 Cell: 907-388-3435
Fax 488-3075 ematoleFsn5@ mosquitonet.com

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

March 14, 2003

In Re: House Bill 151. Right to Repair

Dear Rep. Meyer:

Thank you for sponsoring HB151, the right to repair legislation. | am writing to express my support
for the bill.

Contractor liability insurance rates have dramatically increased this past year; in fact | had to find a
new carrier to provide coverage as my former insurer stopped selling this policy. My company has
been in business in the Fairbanks/ North Pole area since 1983.

This is good legislation as it lets a conscientious builder who wants to do a good job have the
opportunity to repair defects in a home that may be his responsibility. Letting the homeowner have
the opportunity to work with the contractor to have the defect repaired is a common-sense
approach that best serves most projects.

In the event that the notification process in HB151 does not solve the issue - both sides retain their
right to pursue claims in court if absolutely necessary. The idea here is that lawsuits should be the

last thing that should be done to fix a problem.

When we “let the builder fix the problem" we give people the chance to make good faith efforts. Itis
my opinion that this is the way the world should run.

Owner, Leo Olesen Construction, Inc.
Member, Interior Alaska Building Association


mailto:oleFsn5@mosquitonet.com
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ISLAND TILE & MARBLE
832 BUREN #99
KETCHIKAN, AK 99901
(907)225-5444

March 18, 2003

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

In Re: House BiU J51, Right to Repair

Dear Rep. Meyer:

Thank you for sponsoring HB151, the right to repair legislation. This letter is to
express my support for the hill.

Across the entire nation - and especially in Alaska right now - liability" insurance
rates are dramatically increasing. The cost to my business has increased, and in
factit is becoming even more difficult to find carriers who will provide coverage.

This legislation is a w'in-win situation. A conscientious builder who wants to do
a good job will have the opportunity to repair any defects in a home. Also, the
homeow'ner will have the defect repaired. A long and costly lawrsuit only makes

the problem worse for both sides.

In the event that the notification process in HB151 does not solve the issue - both
sides will retain their right to pursue claims in court if absolutely necessary. The
idea here is that lawsuits should be the last thing that should be done to fix a

problem.

A home is indeed a person's castle, and in most cases is the single largest
investment that a family will make. Legitimate defects in a home should be
repaired before the problem becomes worse for both the homeowner and the
builder. Letting a problem fester while disputes wind their way through the
court system only creates more potential cost for the builder and a potentially



unsafe living situation for the homeowner. HB151 tries to avoid this mess by
simply saying “let the builder fix the problem".

Thank you again for sponsoring this bill and your efforts. Please let me know
how I can help you get this legislation passed this session.

Sincerely,



TILLY & COMPANY, Ltd.
Tanana Builders
P.0. Box 72080
Fairbanks, AK 99707
Phone (907) 456-5565 Fax (907) 452-3175
Contractors License #AA24415 /| Endorsement #178
Email: tillvcu@zci.net

March 15, 2003

Ihe Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

Re: House Bill 151, Right to Repair legislation

Dear Representative Meyer,
| wish to thank you for sponsoring HB15I, the right to repair legislation. This

letter serves as my expression of support for this bill.

All across the nation, as well as here in Alaska, liability insurance costs have
increased dramatically. The costs to my firm have increased again this year and it is
becoming more difficult to find insurance carriers to offer coverage for our industry. The
increases in costs eventually are passed along in our final products so the consumer
ultimately shares in this increase of expenses. The insurance dilemma will just make
affordable housing that much harder to create here in Alaska.

FIB151 is a good effort towards positive legislation. A good builder who works to
maintain his reputation will have the opportunity to repair any defects in one of his
products. Also, the homeowner can rest assured that any problems will be addressed. The
involvement of legal action and costly lawsuits only make the problem worse for all

parties involved.

As stated in the bill, in the event that the notification process does not solve the
issue, both sides will retain the right to pursue claims within the judicial system if
absolutely necessary. The whole premise here is that lawsuits should be the last thing that
should be pursued to resolve a problem.

A home purchase is most likely the largest investment many families make.
Legitimate defects in a home should be repaired prior to the defect becoming a larger
problem for the homeowner or the construction contractor. Leaving a problem unresolved
during a protracted legal action only creates more hard feelings, costly litigation for both
parties as well as possibly a potentially unsafe living condition for the homeowner.
HB151 is anticipated to relieve this situation by saying, give the builder the opportunity

to correct the problem at hand.

RECEIVED
MR 19 203


mailto:tillvcu@2ci.net

Page 2.

Again, | thank you for sponsoring this bill. Please feel free to contact me if there
is anything | can do to help get this legislation passed during this session. As a
professional contractor and builder, | welcome common sense legislation that is in the
best interests of all parties involved. As a member of the Alaska State Homebuilding
Association, the National Association of Homebuilders and as the current president of the
Interior Alaska Homebuilding Association, | appreciate your involvement in issues of

concern to the homebuilding industry.

Respectfully submitted,

1

President
Tilly & Company, Ltd.

Cc: file, Interior Alaska Building Association, Alaska State Homebuilding Association



DESIGN/BUILD, LTD.

March 17, 2003

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

In Re: House Bill 151, Right to Repair

Dear Rep. Meyer:

Thank you for supporting HB151, the right to repair legislation. This letter is to express
my support for the bill HB 151.

Across the entire nation - and especially in Alaska right now - liability insurance rates are
dramatically increasing. The cost to my business has increased, and in fact it is becoming
even more difficult to find carriers who will provide coverage.

This legislation is a win-win situation. A conscientious builder who wants to do a good
job will have the opportunity to repair any defects in a home. Also, the homeowner will
have the defect repaired. A long and costly lawsuit only makes the problem worse for

both sides.

In the event that the notification process in HB151 does not solve the issue - both sides
will retain their right to pursue claims in court if absolutely necessary. The idea here is
that lawsuits should be the last ting that should be done to fix a problem.

A home is indeed a person's castle, and in most cases is the single largest investment that
a family will make. Legitimate defects in a home should be repaired hefore the problem
becomes worse for both the homeowner and the builder. Letting a problem fester while
disputes wind their way through the court system only creates more potential cost for the
builder and a potentially unsafe living situation for the homeowner. HB151 tries to avoid

this mess by simply saying "let the builder fix the problem".

Thank you again for sponsoring this bill and your efforts. Please let me know how I can
n passed this session.

Received

NCP Design/Build Ltd. MR20 218

118 E INTERNATIONAL AIRPORT RD. * ANCHORAGE, ALASKA 99518 « (907) 562-2283 OFFICE « (907) 563-8366 FAX



AROM PHONE NO. Mar. 21 2003 03:17PM P4

rtRR-17-2003 02:56 PM UHITE 3PRUCE ENTERPRISES 907 49» 2531

WHff f(B CEE ﬁ RPRISES, INC.
i,

whftct|m

XIGGE& 5ﬁlge©oKEVInry % etg%\{
R A
Re: House Bill 151, Rightto Repair
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ThaHonorable Kevin Meyer
AlaskaHouset"Keptesentatives
State CapitcA Building, Suite 513'
Juneau, Alaska 99801

InRe: House BiB151/R ialto Repair

DearRep.Meyer

Thankyou forsponsoring HB151, the right tc repair Legialatico. Thisletter is to
expressmy auppozttot the b2L

Across the entire nation- and.especially in Alaskalightnow - liability insurance
rates dl€ dramatically increasing. Use costto uxjrhusinesshasincreased and in
fad iiisbecoming even more difficultto find carriers wiio w illprovide coverage.

Thiskgjslatioais a wia-wiasituation- A cnnatiiaflttiaW M g who wants to do
a goodjob willhave the opportunity to repairany defectsina home. Abo, the
homeownerwillhave the defoci repaired- A long and costly lawsuit only makes
the problem worse fo rboth sides.

In the eventthoi'thenotiftcattau process in HB151 doesnotsolvetheissue-hoth
sides wiH retain thrarright topursue claimsin courtifabsolutely necessary. The
ideahere is thatlawsulte should be the lastthing thatshould be done to fixa

A frameis indeed aperson's castle,and in moct casesie the single largest
investmentthata tam flyw illmake. Legitimate defectsin ahome should be
repaired before the problem becomesworse forboth the homeonvner and the
builder. Letting a problem festerw M e disputes wind, their way through the
courtsystemonly createsmom potentialcootforthe builder and. a potentially
unsafeliving sitaatk» for thehacneowne?. HB151 tries to avoid thismessby
simply aaymg"letthe buddcrfix the problem™.

Thankyou againfor sponsoring this billandyour efforts. Pleaselet me know
how | canhelpyou getthis legislation jpaosed this session.

Sin *

GrictONW T

330 OM Steese Htahway *403 * FaMwmfc*. Aitmka >tnnm jsmjwm «e—>s0/vn a*v_o*«a
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March 15,2003 BY DWSIGN

TheHonorable Kevin Meyer
Akskaifouse ofRepjj"en]‘at%y%s

. State Capitol Building, Suite51
Tttngaoy Alaska 99801 . )

Inlte: HouseBiU 151, Rightto Eepah

N
N3

pear Rep. Meyei- m '

Xtmnk Yrmifor sponsoringrftBiSh the right dSrepairkgMation. ThisJetterjstp
expressmv support forthebill. .

Across the entire nation- and espeaally in Alaskarightnow - liability insurance
rafc?aa_re dramatically mcreasm%. ‘The cost ftoy business has increased, and in
factltisbecoming: even more ditficultto find camera whowill provide coverage.

This legislation isa win-wiri situation." A conscientious builder who titbits todo
a goodjob will have the opportunity to repair any defects in a home. Also, the
homeowner will have the defect repaired. -Along and costly lawsuitonly makes
the problem worse forboth sides.

fv

In the event that the notification process ip H&151 does not solve the issue - both
sides will retain theirright to pursue daims in courtif absolutely necessary. The
idea here is that lawsuits should be the last thlrlkg thatshould be'done to fixa

problem. .

A homeisindeed & person's castle, and frmost cases is the single largest
Investment thata famllgl will make. legitimate defectsin ahome should be
repaired before the problem becomes worse for both the homeownerand the
builder. Lettlngla problem festerwhile disputes wind theirway through the
court system only creates more potential cost for the builder and a potentially
unsafeliving situation for the homeowner.,HB151 tries to avoid this mess by

simply saying "let the builder fix the problem".

Thankyou a?ainforsponjsoring thisbilland your efforts. Please let me know
how I can help you get this legislation passed this session.

o eE’\i - *o\

CaroynM Foelsdi, ckD, ceD

POST OFFICE BOX 74)21 m FAIRBANKS. ALASKA99707. m (907) 479-4056
aHVbhbnbbbi'bh
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3/18/03

TheHonorable Kevin iviuyer
Alaska House of Roiinaentnrtvcs
State Capitol Building, Snito 513
juneau, Alaska 9981)1

JURe: 11oiinn Hill 151, KighlloRopiir

Dear Rup. Meytm

flunk you forsponsoring H3151,thOrlghrtoropali legislation. Thisl«IteTis lo
wpress my support for thwhill.

Aacw the entire notion - and MjroinUy m Alaska right now - lIAMIity insurance
wtwj «ra dramatically incrowing. The cost lo my businest has incrcsisod, and In
fact it isbecoming even more difficult lo Und carriers whowill proven covin-age,

Ails legislation is a w In-wirtsiluation. Aconscioitlouf builder who w<mts to do
agood Job will n*v« the opportunity lo repair any defoca: tna home. Also, tin*
homeowner will have the defect repaired. A long and costly lawsuit only makes

th* problem worst for both tUdai.

in the event that the notification ptoctso In HB151 doesnot Solve the issue - both
6!das Will n\tain thwtr right to pumre Ustm* In cuum if absolutely necessary, The
Idea hare is that lawsuits should be the last thing that should bn don** to fix u

problem.

Ahome is Indeed a person’s castle, and inmo*1 casts is the single largest
Investment that o family will ntakf. Logllinutie defectsin a home should b«
ropiirtfd bcfon* tha problem becomes wotds for both h'?homeowner and the
builder. Letting aprcblwnfofer while disputes wind their way through the
court system only uestftsmore potential cost for th?builder and a potentially
unsafe, living situation loi the homoowne/. HB151 trhu to Avoid this me*s by
simply snying "let the buUdur fix the probbxdi)/.

Thank you again for sponsoring thisbill and your cfforfe. Plwhso let ninknovv
how 1c,ui help you get this legislation passed this session.

Rocky MaMDonald, President

*
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Alaska Interior Construction, Inc,
GENERAL CONTRACTOR «2a0tSfl

March 17,2003

The Honorable Kevin Meyer
Alaska House of Rspiwwntativea
State Capitol BuiMiag, Suite 513
Juneau, Alaska 99901

In Re: Hcuw Bill 151, Right to Repair

DearRep. Meyer

Thank you for sponsoring HB151, the right to repair legislation. This latter is to express
my support for the bill

I cro» thee * * nation -and especially in Alaskasightnow-liability insurance rates
are dramatically increasing. The cost to my business has increased, and in factit Is
hecominge m more difficultto find carriers who will provide coverage.

This I_e?islation is @ win-win situation. A consdsotiaua builder who wants to do a good
ob willhave toe opportunity to repair any defects in a home. Also, the homaowne* will

bavhe t_r:je defect repaired A longand costly lawsuit only makesthe problem worse for
oth sides.

In the event that the notification ?r_oces_s in HB151 does not solve the Issue - both sides
wUlIretain their rlgiht to pursue claims in courtif absolutely rv_vcessa%. The ideahere N
that lawsuit* should be the last thing that should be done to fix a problem.

Ahome isindeed ftperson’s castle, and inmost cun iathe ringl* largest investment
thata family will make. Legitimate defects ina home should be repaired before the
problem becomes worse for both ths homeowntr and the hiiWer, Letting a problem
fetter while dispute* wind theirway throu%h the court system only creates more
ﬁotential costfor thabuilder and a potentially unsafe living situation for the _

ong?owper. HBISI tries to avoid this mess by simply saying "lot the bufldar flocdie
problem".

Thank yon again for_sFonsoring this bill and your efforts. Please let me know how | can
help you get this legislation passed this session.

Sincerely,

Stephen Gough, President

P.C. BOX811B1 FAIRBANKS, AK997DB-1191 PM (80TJ468-0208 FAX(907) 488-2077
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Th*Honorable jpCevinMeyer
Alaska House OTRepresentatives
State Capitol Building, Suite 513
Juneau* Alaska ['99SG1

In Re; House BID.151, Right to Repair
Dear Rep, m elen .

Thankyo-uforsponsoring HB151, therightto repairlegislation. Thisletteris to
expressmy CUppPOrtforthe bilL .

Across flagentire nation-aud-especially'in Alaska now-habiHty insurance
rates anadramatlraTfy increasing. The ac*ito my busfwesc7w increased,and in.
factit is becoming emsnmote d ifficu ltto find cazzififS whow ill provide comesage.

Thia Ipgr$latioii*sa win-win situation. A conscientiousbuiIderWhO-wants to do
agoodjobwiil V>-ivekbeopportunity to repairany def«rt» in a hcano. Also, the
homeownerwillhave the defectnrpniredL A Jangandcosilylawcuttonlymakes

the probh>m wop**forboth sides.

Inthe eventthatthenotification processin HB151 doesnotootvethe issue -both
sideswill retain theirrightto pursueckimsfncourtifabaoluieiynecessary- The
idea here is tha®law suits shotdd be thelarfthing thatshouldbe done to fbca
problem.

AhomeliSindeed a person's castle,and in MOStc&sesis the stogie largest
Investment that!a family willmake. Legitimate dofactsinahemashouldbe
repaired beforejthe problem beoo*neaworse forboth thahomeownerand the
builder. Lettingaproblem festerwhile disputeswind theirway through the
courtsystem only owetesincsrepotentialcod forihebuilderand apotentially
TUBafoliving sifnatianfar thahomeowner. KBLS1 tries toavc.. IthJ* mess by
simplysaying *i«tthe builderfix the problem™,

Ihankyxmagzdn forsponsoring thicbilland your efforts. FI»se letme know
how | cauhdp jcru getthis legislation passed this sessioa-

Sincerely,
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BEE CONSTRUCTION, INC.
Licensed &Bonded

3/14/2003

igji raplk in Mover

- A2l Asea A
SInc.Qtpttol Quildjns, SuitC 3id
Juoeau. Alaska|1 99801, .

in Re: House BiU 131, Righttd-Repair
orKisj. Merer: i

Thwnk you for’sppiisorinttHB 15L tlw  eht to repair icKiriatiou. This letter is to
afo—

Acom the entire nation - and e™edaliv in Alaska right cow-liability ioguranco rates
« Afe-diainaticallv increasing. Thcfcoatto imjaaaifta e&myeaM and ~feet Itia.
doming gvenimradjfficultto gnd carriers who will provide coverage.

Ttdslegislatiojitt a wia-wmsthridon. 4 conscientious buildef*ho wants to do a
goodjob will hfeve the opportunity to QUG any defects ina hom*. Also, the
homeowner will have the defect ~paired. A long and costly linasmt only makes the

probtenworseffraboth aides.

In the event tfoti the notification process iNHB151 does not solve the issue-both
sides will retainsthrir right to puflfae ciagjffif in court if absolutely necessary. Theidea
here is that Lw&wits should bo fia& last thng that should be done to fix a problem.

A honje'is indeed a person’s castjj), and i | most cases is the singl* largest irmvefttrsfi;
thataftniily wi&make.'Intimatedlefat* inaboms should be repaired before the
probkan heconrs worse far bothjibd hoi seowner and the bdMer. Letting a problem
farter whie diabetes wind their wsy thro igh the court systemonly Creates mono
+ potential coster the builder and”*potentially unsafe Irving rinarion for the
horgiaommer. H&1S1 trie* to avo% this nbas by simply saying “let the builder fix the
. problem”. j .

Thankyou agaip tbr sponsoring this hjl ijnd your cffiwt®. Please let me know howl
can he”vyou gel'thi* fcgislatioiiptisscd tl is session.

Sincerely —j
Stephen E. Bead Pres.

440 Steamboat tending Road « worth Pole, Alaska 99705 » Phone/rax: (907) 498-0459.

L T
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Graham Builders, Inc.

March 17,2003

The Honorable Kevin Meyer
Alaska Home of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

Dear Rep, Meyer

Thank you for sponsoring HB151, the right to repair legislation. This letter is to express my
support for the bill.

Acrojs the entire nation- and especially In Alaska right now- liability insurance rates are
dramatlcally_m_creasm%. The cost to my business has increased, and In fact it is becoming
even more difficult to find carriers who will provide coverage.

This legislation is a win-wln situation. A conscientious builder who wants to do a _?oodjob
will have the opportunity to repair any defects in a home. Also, the homeowner will have
the defect repaired. A long and costly lawsuit only makes the problem worse for both sides.

In the event that the notification process in HB151 does not solve the issue-botii rides will
retain their rlgiht to pursue claims in court if absolutely n_ecessarﬁ. The Idea here is that
lawsuits should be die last tiling that should be done to fixa problem.

A home is indeed a person's castle, and 'p most rasas L; tI* single Iar?est investment that a
family will make. Legitimate defects in a home should be repaired betore the problem
becomes WOrse for both the homeowner and the builder. Letting a problem fester while
disputes wind their way through die court system only creates more potential cost for the
builder and a potential 1y unsafe living situation for the homeowner. HB 151 tries to avoid
this mess by simply 9aying “let the builder fix the problem”.

Thank you again for_si)o_nsoring this bill and your efforts. Please let me know how r can
help you get this legislation passed this session.

Sincerely, / H

aD AN LA A

Douglas Graham
Owner/President

Phone; 907-488-5235
Fax: 907-488-8532
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AlaskaPainting Contractors, Inc.

March 17.2003

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

Dear Rep. Meyer:

Thank %/ou for sponsoring HB15I, th« right to repai «legislation. This letter IS to express my
support forth© bill.

Across the entire nation- and especially In Alaska right now- liability insurance rates are
dramatically increasing. The cost to my business has increased, and in fact it is becoming
even more difficult to find carriers who will provide coverage.

This legislation Is a win-win situation, A conscientious builder who wants to do a _?ood job
will have the opportunity to repair any defects in a home. Also, the horneownor will have
the defect repaired, A long and costly lawsuit only makes the problem worse for both sides.

In the event that the notification process in HB151 does not solve the issuoJjoth sides will
retain their right to pursue claims Incourt if absolutely necessary. The idea here is that
lewsute should be the last thing that should be done to fix a problem.

A home is indeed a person’s castlo, and in most cases is the single Iar‘gest investmentthat a
family will make. Legitimate defects in a home should be repaired before the problem
becomos worse for both the homeowner and the builder. Letting a problem fester while
disputes wind their way through the court system only create* more potential cost for the
builder and a potentially unsafe living situation for the homeowner. HB151 tries to avoid
this mess by simply saying “let the builder fix the problem”.

Thank you again for_si)o_nsoring tills bill and your efforts. Please let me know how | can
help you get this legislation passed this sission.

Owner/President

Phone; 907-488-5235
Fax: 907-488-8532
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| SUPERIOR HARDWOODS

Specializing in Hardwood Lumber & Custom Millwork

600 O Id Steese Highway N orth, Fairbanks/ AK 99712
MckKraofe&nlthonni*Pag*, 907/457-8351 or FaX 907/457-3382
ers

T K « T ° -
AluU House atRepresentatives

Slat®Capitol Building, Suits 513

Juneau, Alaska 99601

In Re: House BUI 151, Right to Repair

Dtax Rep. Meyer:

Thank you lor sponsoring HB13L the righl torepair legislation. This lettuia to
express my supportfor the bill.

Aaoss the entire nation - nmaespecially in Alaska right now - liability Insurance
nte» art dramatically Inawwing. The cost to my buStoees has increased, and In
[«Ct it labecoming even more difficult tofind carriers who wilt provide coverage.

This legislation is a vrin-win Sitafldca A conscientious builder who wantsto do
agcod Jobwill have the o%)ortunity to repel: any defects inahome Also, the
homeowner will have the defect repaired. A long and costly lawsuit only make*
the problem worse for both aides.

In tho event that the notification processin HB151 does not salve the issue - both
sida* will retain their right to pursue claims In court it absolutely iwcwsaiy. The
ide% Iher* is that lawsuits s! .ould be the lost thing that should be dometofix a
problem.

A home laIndMda person cast]a, and Inmost cases Is the single largest
investment that a family will make. Legitimate defects in «hocus should b«
repaired before the problem becomes worse forboth the homeowner and the
builder. Lettinga problem fester while disputes wind lheir way through the
Courtsystem Only ct@ate#more potential coat for the builder and apotcntLdiy
unsafe livtag situation for the homeowner. HB131 trig* to avoid this mass by
«imply saying "let the builder fix the problem™.

Thankyou at]}ainfor sponsoring this bill and your efforts. Pleaae let me know
liow I can helpyou got this iogtelatlcn pataed this



PHONE NO. Mar. 71 2003 03:1SPM P6
03/15/2383 12:53 7454 PWAla 1t*3C.

KING FIRE PROTECTION, Inc.

P.0. BOX74200

Fairbanks, Alaska 99707*4200
(907) 452- FIRB + Fax (907) 456*3817

The Honorable Kevin Msyw /
Ai«ka Houne cf Repnwentetlvse

State Capitol Building, Suite 513
Juneau, Alaska 99801

In Re: Nous* Bill 151, Right to Repair
Dear Rfrp. Mayan

TTumkyou for spwnserirg HBtSI, the right to repel* legislation. This hrtkais to
twpresa my support forth* ML

Across the entire nation - and especially foi Alaska tight now - liability insuiuum
rates are dramatically laasasing. The east tomy bunins*#hsa Increaseand in
fact it 2*becoming *v«n more difficult to fold cairim who will provide coverage.

Thislegislation is a win.win situation. A conscientious builder who wants to do
+ good job will have the opportunity to repair any defects inahome. Also*ths™"
homacwnar will hsva tfcs d*f*ct repaired. Along snd costly lawsuit only makes

thfl.probkm wo/m tor both sides.

In the event that the notification process inH5151 dogs not solve the Issue - both
sides will retain thoti right to pursue cUlms in court iSabsolutely necessary. Thd
idea h»f*|* that lawsuits should bs tho last thing that should be don* to Bata

Ahcome is Indeed a person's castle, and Inmost cases is (he single largest
investaant Oiat a family will maka. Ugltimst*dsfoctainahom*«houldbe
repaired bsh w the proMam becomes wont for both fits homeowner and ths
buildar, Lotttig a problem fester while disputes wind their way through ths
courtsystem wily crates more potential cost for thebuildar and s potentially
unsafe living situation for the homaowxi*/. HB151 Wa» to avoid this cwas by
«imply taying "1st ths buildar tU the problem*,

Thank you again for rporosoringthlaM | and vour efforts. Please let nurimow
how I can helpyou get this legislatioriphssed this session.

Sincerely,



March 18,2003

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

In Re: House Bill 151, Right to Repair

Dear Rep. Meyer

Tfiank you for sponsoring HB151, the right to repair legislation. This letter is to
express my support for the bill.

Across the entire nation - and especially in Alaska right now - liability insurance
rates are dramatically increasing. The cost to my business has increased, and in
factit is becoming even more difficult to find carriers who will provide coverage.

This legislation is a win-win situation. A conscientious builder who wants to do
a good job will have the opportunity to repair any defects in a home. Also, the
homeowner will have the defect repaired. A long and costly lawsuit only makes
the problem worse for both sides.

In the event that the notification process in HB151 does not solve the issue - both
sides will retain their right to pursue claims in court if absolutely necessary. The
idea here is that lawsuits should be the last thing that should be done to fix a

problem.

A home is indeed a person's castle, and in most cases is the single largest
investment that a family will make. Legitimate defects ina home should be
repaired before the problem becomes worse for both the homeowner and the
builder. Letting a problem fester while disputes wind their way through the
court system only creates more potential cost for the builder and a potentially
unsafe living situation for the homeowner. HB151 tries to avoid this mess by
simply saying "let the builder fix the problem".

Thank you again for sponsoring this bill and your efforts. Please let me know
how I can help you get this legislation, passed this session.

rECE/VEd
MR24 23



March 19, 2003

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

In Re: House Bill 151, Right to Repair

Dear Rep. Meyer:

Thank you for sponsoring HB151, the right to repair legislation. This letter is to
express my support for the hill.

Across the entire nation - and especially in Alaska right now - liability insurance
rates are dramatically increasing. The cost to my business has increased, and in
fact itis becoming even more difficult to find carriers who will provide coverage.

This legislation is a win-win situation. A conscientious builder who wants to do
a good job will have the opportunity to repair any defects in ahome. Also, tile
homeowner will have the defect repaired. A long and costly lawsuit only makes
the problem worse for both sides.

In the event that the notification process in HB151 does not solve the issue - both
sides will retain their right to pursue claims in court if absolutely necessary. The
idea here is that lawsuits should be the last thing that should be done to fix a

problem.

A home is indeed a person's castle, and in most cases is the single largest
investment that a family will make. Legitimate defects in a home should be
repaired before the problem becomes worse for both the homeowner and the
builder. Letting a problem fester while disputes wind their way through the
court system only creates more potential cost for the builder and a potentially
unsafe living situation for the homeowner. HB151 tries to avoid this mess by
simply saying "let the builder fix the problem".

Thank you again for sponsoring this bill and your efforts. Please let me know
how I can help you get this legislation passed this session.

Sincerely,



< -

PO Box 871902 Phone; 907 746-7034
Wasilla, AK 99687 Fax; 907 373-7061
Cell 907 232-37SI
Email: tpsmith@ mecnline.net

03/16/03

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol Building, Suite 513
Juneau, Alaska 99801

In Re: House Bill 151, Right to Repair

Dear Rep. Meyer:

Thank you for sponsoring HB151, the right to repair legislation. This letter is to express my support for the bill.

Across the entire nation - and especially in Alaska right now - liability insurance rates are dramatically increasing.
The cost to my business has increased, and in fact it is becoming even more difficult to find carriers who will provide

coverage.

This legislation is a win-win situation. A conscientious builder who wants to do a good job will have the opportunity
to repair any defects in a home. Also, the homeowner will have the defect repaired. A long and costly lawsuit only

makes the problem worse for both sides.

In the event that the notification process in HB151 does not solve the issue - both sides will retain their right to pursue
claims in court if absolutely necessary. The idea here is that lawsuits should be the last thing that should be done to

fix a problem.

A home is indeed a person's castle, and in most cases is the single largest investment that a family will make. Legiti-
mate defects in a home should be repaired before the problem becomes worse for both the homeowner and the
builder. Letting a problem fester while disputes wind their way through the court system only creates more potential
cost for the builder and a potentially unsafe living situation for the homeowner. HB151 tries to avoid this mess by

simply saying "let the builder fix the problem”.

Thank you again for sponsoring this bill and your efforts. Please let me know how I can help you get this legislation
passed this session.

Thomas H Smith
North Country Builders of AK, LLC


mailto:tpsmith@mecnline.net
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Home Builders Seek
Help From Lawmakers

By Evan Perez
Staff Reporter of The Wall Street Journal

From The Wall Street Journal Online

Jan. 27, 2003 -- If your new dream home turns out to have serious flaws, you may have to give your
builder a chance to fix the problems before taking him to court.

The nation's home builders, fighting what they say is a surge in construction-defect lawsuits, are
appealing to state legislatures to help slow consumer lawsuits.

Builders are behind "right-to-cure” laws that have passed in recent months in California, Washington,
Arizona and Nevada, and builders are aiming for at least 13 more states in coming months. The
National Association of Home Builders, a Washington, D.C., residential-builders lobby, recently

announced its national push for such legislation at its national convention in Las Vegas.

The laws generally set up a procedure for homeowners to give builders a chance to repair their homes
before they can file a lawsuit. But, while the requirement sounds logical, some consumer advocates fear
builders will gain an advantage over unsophisticated home buyers, who may sign away their rights to

sue later if the problem isn't fixed properly.

Tom Miller, a Newport Beach, Calif., lawyer who has built a national specialty of suing home builders,
says "right-to-cure'llaws benefit builders more than consumers.

He predicts that the laws will get rid of roughly half of home-defect lawsuits. "It will do away with a lot
of small to medium construction-defect cases, those under $500,000," he says. But the many, bigger
multimillion-dollar cases involving hundreds of homeowners, he says, will continue to plague builders
who make mistakes. "I'm not going out of business because of this new law," Mr. Miller says.

The law passed in Washington state, which is being used as a model for proposed legislation in other
states, calls for homeowners to alert a builder, at least 45 days before a suit is filed, that they believe
there is a defect. Builders then have 21 days to respond by either doing an inspection, disputing the

claim and refusing to fix it, or proposing a settlement.

Builders this year are targeting legislatures in Alaska, Florida, Idaho, Kansas, Kentucky, Louisiana,
Missouri, Montana, New Mexico, Oklahoma, Oregon, South Carolina and Wisconsin.

The U.S. Commerce Department reported this week that housing starts surged to an estimated 1.7

hUp://homes.wsj.conVfonns/printContent.asp?url=hUp%3A//homes.wsj.corn/buysell/mortga... 4/6/2003
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million in 2002, the highest since 1986. With it has come a boom in construction-defect claims, builders
say. There are few national statistics, but one indicator of the surge in claims is the effect on the
builders' general-liability insurance market, with rising premiums and insurers curtailing coverage. "The
construction-defect problem is considered one of the most serious problems in the insurance market
today," says Boo Hartwig, chief economist for the Insurance Information Institute in New York.

Karen Reutter, a senior vice president of Willis Group, a London-based insurance broker, says some of
her large U.S. residential-construction clients have faced premium increases of 400% to 600% over the
past year. Builders will eventually pass along the costs to consumers, she predicts.

Plaintiffs lawyers and consumer advocates complain that builders are largely to blame for the spate of
lawsuits because many have come to rely on cheaper labor. They often cite builders' own complaints
about the scarcity of skilled labor in the booming housing industry.

The Council of Better Business Bureaus, Arlington, Va., says it recorded 4,323 complaints against home
builders in 2001, the No. 23 spot on a list of more than 1,000 types of businesses. (Car dealers were
No. 1, with 19,404 complaints.) The builder complaints were up 8% from 3,996 in 1999.

The lawsuit problems for builders have exacerbated an already difficult insurance market. The Sept. 11,
2001, attacks in the U.S. and the depressed stock market have hurt insurers. In many states, many
insurance carriers have simply stopped writing certain policies. Those that nave remained have raised

premiums or narrowed the coverage.
Harry Elliott, president of Elliott Homes, a builder in Sacramento, Calif., and an architect of the

legislation in that state, says California Duiiders just a few years ago had a choice of 35 insurance
companies for liability coverage but now have only six.

Print Window  Close Window
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> About Us Hoping to bring down insurance costs for homebuilders, the Builders
Association of Minnesota (BAM) and residential contractors are pushing a
House bill that would make it more difficult for builders to be sued over

construction defects.

A Home

The bill. House file 730, requires homeowners to give builders a chance to fix
any construction defects before taking the matter to court. BAM says the
legislation helps both consumers and builders by ensuring that defects are dealt
with "in a timely and cost-effective manner."

Specifically, the legislation requires homeowners to notify the contractor, in
writing, of any problem at least 90 days before filing a lawsuit. After receiving
the notice, the contractor would be allowed to inspect the home and would be
given a chance to repair the defect or offer monetary compensation.

The legislation also stipulates that, unless fraud is involved, no action may be
taken against a builder for defects discovered after the warranty expires.

Builders say the legislation is important because construction defect lawsuits
are driving up the cost of business insurance for residential contractors.
Premium increases have ranged from 200 to 600 percent, according to BAM

officials.

Many residential contractors are struggling to find general liability coverage,
BAM adds, and some insurance companies no longer offer coverage for
builders because of the rise in construction-related claims and litigation.

Construction defects related to water intrusion, for example, have led to mold
problems in homes and mullimillion-dollar judgments against builders and

other defendants.

Steve Noble, president of St. Cloud-bhased Noble Custom Homes, told

hltp:/lwww .finance-commerce.com/recent_articles/030328b.htm 4/8/2003
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lawmakers Thursday that the proposed legislation makes it clear that a two-year
warranty really means two years.

Speaking before the House Commerce Committee. Noble said his insurance
carrier recently stopped providing coverage for his business even though he has
never been the target ofa construction defect claim.

Noble added that his insurance premiums went up by $30,000 after he finally
obtained coverage from another company.

"If1 had one lawsuit against me, it could wipe my whole company out," Noble
said.

No one spoke against the measure during the hearing.

Builders say the legislation would close a loophole in Minnesota's existing
home warranty law, which was passed in the 1970s. According to BAM, the
loophole enables homeowners to sue their builder even after the warranty

period has expired.

The existing law requires builders to provide a one-year warranty for defects
related to faulty workmanship and defective materials, a two-year warranty for
defects caused by the faulty installation of plumbing, electrical and cooling
systems, and a 10-year warranty for "major construction defects" related to a

home's foundation.

The current legislation stems from a court case involving a homeowner who
sued his builder over a construction-related water problem. Although the
warranty had expired, the owner won a $7,000 judgment in conciliation court.

The builder appealed, claiming he was covered under the state's home warranty
law. The Minnesota Appellate Court ruled thai the law does not require
homeowners to discover construction defects within the warranty periods in

order to have a cause for action.

The case was appealed to the Minnesota Supreme Court, which denied a
hearing. The court indicated that it was the Legislature's responsibility to clarify

the law.

Sponsors of the legislation include Rep. Larry Howes (R-Hackensack), Ray
Cox (R-Northfield), Ray Vandeveer (R-Forest Lake), Mark Buesgens (R-
Jordan), and Mary Liz Holberg (R-Lakeville). Another hearing before the
House Commerce Committee is scheduled for next week.

A companion bill, Senate file 289, has been referred to the Senate's Commerce
and Utilities Committee.

Copyright ©2003 Finance and Commerce
All rights reservea
A Dolan Media Publication
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Liability rates rising faster than homes

Feb. 12,2002

By JR Ball,
Business Report staff

Residential developers, builders say ‘frivolous lawsuits’ spike insurance costs, limit
coverage

Don Joffrion knows lawsuits.

A residential developer and builder for 22 years, Joffrion has been sued numerous times by irate homeowners and
their lawyers. Remembering the exact number of lawsuits is difficult, but he is certain of one fact:

"There was only one time that | was found to be liable," said Joffrion, matter-of-factly. "I knew about the problem
and offered to fix it without going to court, but the homeowner was a lawyer who was out for blood."

He’s not alone. Area home builders are being hauled into court with increasing frequency to defend themselves
against construction-defect lawsuits.

Builders say most of the suits are frivolous. Construction-defect attorneys counter that contractors have cut
corners while trying to cash in on the housing boom of the 1990s.

Either way, it's up to the builders’ general liability insurer to pick up the legal tab.

Tired of the increased risk and mounting legal fees, a number of liability insurance companies have pulled out or
are in the process of leaving the Baton Rouge residential construction market. Included in that group is the leading
insurer of area builders—Zurich North America, the third largest property and casualty company in the United

States.

Those that remain are not only raising rates—between 15 percent and 100 percent, depending on builder
experience and volume of business—but are including a greater number of coverage restrictions and exemptions
in policies.

Because many builders are in the process of renewing their insurance coverage—or scrambling to find a new

carrier—they say it’s impossible to predict the impact on home prices, But most agree any increases will be
minima! since insurance costs are but a small percentage of the construction budget.

General liability rates last year ranged from $1,000 to $1,800 per home, depending on the size and difficulty of the
project.

But area insurance agents warn that simply finding a company to carry a builder or developer is the problem, not
rate increases.

"l could probably insure somebody who does asbestos abatement on a nuclear submarine faster than | can insure
a home builder right now," said Al Scallan, an agent with Bynum, Grace & Joffrion, a company that represents

some 100 builders in the area.

http://www .businessrcport.com/coi-bin/udt/im.display.printable?clicnt.id=businessreport&st... 4/6/2003


http://www.businessrcport.com/coi-bin/udt/im.display.printable?clicnt.id=businessreport&st

Liability rates rising faster than homes Page 10f3

Liability rates rising faster than homes

Feb. 12, 2002

By JR Ball,
Business Report staff

Residential developers, builders say “frivolous lawsuits’ spike insurance costs, limit
coverage

Don Joffrion knows lawsuits,

A residential developer and builder for 22 years, Joffrion has been sued numerous times by irate homeowners and
their lawyers. Remembering the exact number of lawsuits is difficult, but he is certain of one fact:

"There was only one time that | was found to be liable," said Joffrion, matter-of-factly. "I knew about the problem
and offered to fix it without going to court, but the homeowner was a lawyer who was out for blood."

He’s not alone. Area home builders are being hauled into court with increasing frequency to defend themselves
against construction-defect lawsuits.

Builders say most of the suits are frivolous. Construction-defect attorneys counter that contractors have cut
corners while trying to cash in on the housing boom of the 1990s.

Either way, it's up to the builders’ general liability insurer to pick up the legal tab.

Tired of the increased risk and mounting legal fees, a number of liability insurance companies have pulled out or
are in the process of leaving the Baton Rouge residential construction market. Included in that group is the leading
insurer of area builders—Zurich North America, the third largest property and casualty company in the United

States.

Those that remain are not only raising rates—between 15 percent and 100 percent, depending on builder
experience and volume of business—but are including a greater number of coverage restrictions and exemptions
in policies.

Because many builders are in the process of renewing their insurance coverage—or scrambling to find a new

carrier—they say it's impossible to predict the impact on home prices. But most agree any increases will be
minimal since insurance costs are but a small percentage of the construction budget.

General liability rates last year ranged from $1,000 to $1,800 per home, depending on the size and difficulty ot the
project.

But area insurance agents warn that simply finding a company to carry a builder or developer is the problem, not
rate increases.

"I could probably insure somebody who does asbestos abatement on a nuclear submarine faster than | can insure
a home builder right now," said Al Scallan, an agent with Bynum, Grace & Joffrion, a company that represents

some 100 builders in the area.
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Liability rates rising faster than homes

Feb. 12,2002
By JR Ball,
Business Report staff

Residential developers, builders say “frivolous lawsuits’ spike insurance costs, limit
coverage

Don Joffrion knows lawsuits.

A residential developer and builder for 22 years, Joffrion has been sued numerous times by irate homeowners and
their lawyers. Remembering the exact number of lawsuits is difficult, but he is certain of one fact:

"There was only one time that | was found to be liable," said Joffrion, matter-of-factly. "I knew about the problem
and offered to fix it without going to court, but the homeowner was a lawyer who was out for blood."

He's not alone. Area home builders are being hauled into court with increasing frequency to defend themselves
against construction-defect lawsuits.

Builders say most of the suits are frivolous. Construction-defect attorneys counter that contractors have cut
corners while trying to cash in on the housing boom of the 1990s.

Either way, it's up to the builders’ general liability insurer to pick up the legal tab.

Tired of the increased risk and mounting legal fees, a number of liability insurance companies have pulled out or
are in the process of leaving the Baton Rouge residential construction market. Included in that group is the leading
insurer of area builders—Zurich North America, the third largest property and casualty company in the United

States.

Those that remain are not only raising rates—between 15 percent and 100 percent, depending on builder
experience and volume of business—but are including a greater number of coverage restrictions and exemptions

in policies.

Because many builders are in the process of renewing their insurance coverage—or scrambling to find a new
carrier—they say it's impossible to predict the impact on home prices. But most agree any increases will be
minimal since insurance costs are but a small percentage of the construction budget.

General liability rates last year ranged from $1,000 to $1,800 per home, depending on the size and difficulty of the
project.

But area insurance agents warn that simply finding a company to carry a builder or developer is the problem, not
rate increases.

"I could probably insure somebody who does asbestos abatement on a nuclear submarine faster than | can insure
a home builder right now," said Al Scallan, an agent with Bynum, Grace & Joffrion, a company that represents

some 100 builders in the area.
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'I have subcontractors that are going into plants and welding pipe next to petroleum cracking facilities and the only
guestion | get from the insurance company is if they're also working on residential home construction."

General liability policies provide broad protection against claims stemming from injuries, building defects or
property damage associated with construction.

Developers and general contractors are required to carry general liability and workers' comp insurance to do
business in Baton Rouge. That regulation does not extend to most subcontractors, and many do not carry

insurance. If that's the case, the contractor must carry them.

Baton Rouge builders are hardly alone in this problem. In fact, the situation is far worse in California, Texas and
New York where rates have jumped by as much as 300 percent.

Regardless of where you're at on the map the problem is the same—insurance companies say developers and
builders are risky business.

"Plain and simple, it's the increased cost of litigation," said Bill Bateman, an agent for Baton Rouge Agency. "It
doesn’t matter if the lawsuit has merit. Once it's filed, the insurance agency is obligated to defend it."

The surge in lawsuits began nearly a decade ago when problems associated with the installation of an exterior
surface known as EIFS caused the wooden frames in homes to rot.

"Zurich got absolutely pounded on EIFS claims," said Scallan, once a member of the company’s advisory board.
Company officials declined to reveal how much money was paid out in EIFS-related claims, but industry
newsletters project the amount in excess of $500 million.

A bigger problem in Baton Rouge is subsidence, where the ground is actually sinking beneath homes. Several
homeowners in the Country Club of Louisiana have recently filed subsidence-related lawsuits.

Claims stemming from mold appearing in homes has proved to be the third strike for numerous insurance carriers.
The exact cause of mold intrusion isn't known, but experts believe the problem is tied to newly constructed homes
being increasingly airtight. Consequently, in areas of high humidity, trapped moisture inside a home becomes a

breeding ground for mold spores.

While there have been few mold-related lawsuits filed in Louisiana, more than 1,000 such claims have been filed
in both California and Texas in the past year.

"None of these problems were contemplated when many of these insurance companies got into residential
construction," said Scallan. "There's just not enough money to pay off all the claims."”

Zurich isn't the first company to ease its way out of the residential business, but its decision to stop carrying
developers and limit general contractor policies has hit the Baton Rouge market hard. "They probably covered 80

percent of the market in this town," said Bateman.

Zurich officials said the move is a simple business decision. "The claims that we’'re seeing far exceed the fees
generated," said Keith Owens, the company's public relations manager. "We're in the business of assuming risk,

but we also want to make a profit."

Scottsdale Insurance, owned by Nationwide Mutual, has already pulled out of the residential market and CNA has
stopped writing general liability policies in Louisiana until it gets state approval for a mold exclusion clause. Essex
Insurance Co. won’t cover contractors who build more than six homes in an individual subdivision.

'These companies just assume the developer or builder is going to get sued,” said Bateman. "An attorney can go

into any large subdivision and find three or four people dissatisfied for some reason, including they can't pay their
note and they’re looking for a way to get out.”
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Rising litigation costs have come at a particularly hard time for the insurance industry. After a 10-year boom, the
market has tightened, prompting significant rate increases. And losses resulting from the Sept. 11 terrorist attacks
have forced insurers to reassess their commitment to less profitable insurance lines, said American Insurance
Association spokeswoman Julie Rochman. The result? Insurers are walking away "from certain types of risk."

When liability insurance providers leave the marketplace, there is less competition among those who remain. The
result is a quasi-monopoly, said Nick Xiros, an insurance consultant for AON Risk Services, an international
brokerage and consulting firm. "Carriers can then charge whatever they want."

“I'm not worried about cost increases. I'll take whatever | can get right now," said Ken Jones of St. Francisville-

based Jones Design/Builders LLC. "The bigger issue is even finding coverage. There will be some builders who
can't and they’ll be forced to go out of business."

Copyright © 2003 by Louisiana Business Inc. All rights reserved by LBI.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2002 LEGISLATIVE SESSION Bill Version: CSHB 151(L&C)

(H) Publish Date: 3/31/2003

Revision Date/Time (Note if correction): Dept. Affected: DCED

Title Dwelling De'sign/Construction Claims [B R U
"Component

Sponsor Meyer

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 200G FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This leg’ Jation has no fiscal impact on state spending.

FY 2008

0.0

0.0

Prepared by:  Representative Tom Anderson, Chairman Phone

Division House Labor & Commerce Daie/Time 3/31/03 10:58 AM

Approved by: Representative Tom Anderson Date 3/31/2003
Agency House Labor & Commerce

(Revised 9/2001 OMG)
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number

2003 LEGISLATIVE SESSION Bill Version: HB 164
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected;

Title Claims by state-employed seamen BRU Alaska Court System

Component Trial Courts

Sponsor Rules by request of the governor
Requester House Judiciary Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0

768

0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any currentyear (FY2003) cost: 0.0
Mark this box (X) If funding for this bill Is included in the Governor's FY 2004 budgot proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIs:  (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 164.

Prepared by:  Douglas Wooliver, Administrative Attorney Phone 463-4750

FY 2009

0.0

0.0

Division Alaska Court System Date/Time 3/28/03 10:46 AM

Approved by:  Stephanie Cole. Administrative Director Date 3/28/2003
Agency Alaska Court System

(Rovlsed 9/2002 OMB) Page 1of
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number 1
2008 LEGISLATIVE SESSION Bill Version: HB 164
(H) Publish Date: 3/5/03
Dept. Affected: Administration

Revision Date/Time (Note if correction):
Title An Act relating to state immunity for certain '‘BRU Risk Management

actions by state employed seaman.... Component Risk Management

Sponsor

Requester _ Component No. 71

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0

FY 2006 FY 2007 FY 2008 FY 2009

0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) | ! i i i

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 I 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included In the Governor’s FY 2004 budget proposal:

POSITIONS
Full-time

Part-time

Temporary

ANALYsIs:  (Attach a separate page ifnecessary)

Very significant cost savings will be realized in future years as the AMHS and the few other maritime
employees injury claims transition into the state average employee injury rate and cost.

The state funds its claim costs on a "cash flow" basis (appropriating only the amounts expected to be paid
the next fiscal year) collected solely through interagency receipts (cost of risk allocations) assessed each
agency.

If Risk Management (RM) was provided continuing funds for each FY (held in reserve until all outstanding
liabilities from that period are paid - as an insurance carrier operates), then RM could immediately reduce

premium assessments — reflecting the cost savings anticipated.
Future year premium assessments will reflect the cost reductions actually realized by this legislation as

premiums are developed from actual claims expenses incurred.

Phone
Date/Time 3/6/03 10:57 AM

Dale 3/6/2003

Prepared by: J. Brad Thompson, Director
Division Risk Management

Approved by:
Agency Administration

(Revised 9/2001 OMB) Page 10of 1
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An analysis of AMHS crew claims costs compared to those provided under the Alaska Workers Comp
Act (AWCA) for all other state employees.

The enclosed Excel workbook contains detailed breakouts of the actual incurred loss (cost to date plus
anticipated expense) by each individual AMHS vessel for the past six fiscal years.

To objectively analyze the AMHS employee's injury experience to the state's overall employee injury
rate, both frequency (number of claims) and severity (loss cost) are averaged and compared on a per
100 FTE (full time equivalent) basis.

Additional analysis was performed between AMHS and the five state agencies with the highest workers'
compensation loss experience - to provide comparison to similar physically demanding jobs.

AMHS shows a five year average loss rate of 41 claims per 100 FTE's in comparison the state overall
workers' compensation injury rate of 8, with the highest five agencies showing average loss experience
of 10 claims per 100 FTE's.

On a cost per 100 FTE's analysis; AMHS actual claims experience during the last five years shows an
average cost of $197,065 compared to the top five state agencies averaged cost of $64,145 during the
same period.

The most significant difference is the award for the non-economic damages, not provided under workers
compensation remedies and that life illnesses that are alleged to manifest during a voyage are covered
under the Jones Act.



