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FISCAL NOTE

2003 LEG ISLATIVE  SESSION Bill Version: HB114
0 Publish Date: ______

STATE OF ALASKA Fiscal Note Number: _____

Revision Date/Time (Note if correction):________________________Dept. Affected;__________Law
Title "An Act relating to the issuance of a search_______ BRU Criminal Division
warrant>'________________________________________   Component _AII___
Sponsor House Rules Committee by Request_____________ _______________
Requester House Judiciary______________________________ Component No.________ ____

Expenditures/Revenues____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted be'ow.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE _________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Prepared by: Joan M. Kasson_________________________________________  Phone (907) 465-5370
Division Attorney General's Office__________________________________ Date/Time 3/4/03 2:32 PM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 3/4/2003______
Agency Department of Law_______________________________________

(Ravised 0/2002 OMB) Page 1 of 1



FISCAL NOTE

2003 L E G IS L A T IV E  SE SSIO N  Bill Version: HB114
() Publish Date: _______

STATE OF ALASKA Fiscal Note Number: ______

Revision Date/Time (Note if correction):.N/A____________ Dept. Affected; Public Safety
Title An Act relating to the issuance of a___________ BRU AST Detachments______
____________search warrant.__________________________Component AST Detachments______
Sponsor House Rules____________________________  ____________________
Requester Governor______________________________ Component No. 2325

Expend itu res /R evenues__________________________ (Thousands of Dollars)
Note: Amount?, do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | I I  I l f

ICHANGE IN REVENUES ( ) I I I I I
FUND SOURCE (Thousands of Dollars)
10 02  Federal Receipts
1003 GF Match
1004 GF
1005  GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) If funding for this bMI is included in the Governor's FY 2004 budget proposal: | . I
POSITIONS
Full-time
Part-time
Temporary --------- -----L

ANALYSIS: (Attach a separate pane if necessary)
No fiscal impact.

Prepared by: Lieutenant Matthew Leveque___________________________ Phone 907 269-0390
Division Alaska State Troopers_______________________________  Date/Time 3/4/03 11:20 AM
Approved by: William Tandeske, Commissioner_______________________ Date 3/4/2003______
Agency Department of Public Safety___________________________

(Rovtsed 9/2002 OMB) Page 1 of 1
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Frank H. Murkowski, Governor

DEPARTMENT OF LAW P.O. BOX 110300

OFFICE OF THE ATTORNEY GENERAL

JUNEAU, ALASKA 90811-0300 
PHONE: (9071465-3600
FAX: (9071465-2075

April 24, 2003

Representative Lesil McGuire 
House Judiciary Committee 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801

Re: HB 145 - “Attorneys fees: Public Interest Litigants”

Dear Representative McGuire:

Attached are the Sectional Analysis and the Governor’s transmittal letter for 
House Bill 145 for the packet for your committee members for the hearing on the bill 
scheduled for tomorrow.

On April 21, 2003, we transmitted to you a proposed amendment for the bill. A 
copy of which is also attached for your convenience.

If you have any questions, please feel free to contact me.

Sincerely,

GREGG D. RENKES 
Attorney General

DWM:lb

Cc: Mike Tibbies, Legislative Director, Office of the Governor
Deborah Behr, Legislation and Regulations Attorney, Department of Law



Sectional Analysis HB 145 and SB 97

“An Act relating to public interest litigants and to attorney fees; and amending Rule 82, 

Alaska Rules o f Civil Procedure.”

Section 1 o f the bill amends AS 09.60.010 to require that attorney’s fee awards to or 

against a public interest litigant in civil cases contesting decisions by the Departments o f 

Environmental Conservation, Fish and Game, and Natural Resources which make a 

coastal consistency determination or adopt regulations or decisions by those agencies for 

which the public had an opportunity to comment to the agency and seek administrative 

review before the agency, may only be made as provided in the proposed new subsection 

(g) to Rule 82, found in section 3 o f the bill and described below. Section 1 makes it 

clear that such attorney’s fee awards must conform to the language in subsection (g) 

expressed in this bill and not to later amendments to subsection (g).

Section 2 o f  the bill would amend Alaska Rule o f Civil Procedure 82 by adding a new 

paragraph to subsection (b) providing that if  a court increases the award from the 

percentages set out in (b)(1) or (b)(2) o f  the rule, it must apportion the attorney's fee by 

issue and, absent exceptional circumstances, can only award the increased fee for an issue 

the party prevailed upon. This would change the current application o f Civil Rule 82 

which courts construe to allow, but not require, apportionment o f attorney’s fees by issue.



Section 3 o f the bill would add a new subsection (g) to Alaska Rule o f Civil Procedure 82 

providing that attorney’s fees to or against public interest litigants for cases contesting 

decisions by the Departments o f Environmental Conservation, Fish and Game, and 

Natural Resources making a coastal consistency determinations, adopting regulations, or 

for which the public had an opportunity to comment to the agency and seek 

administrative review before the agency, are to be awarded in the same manner as 

attorney’s fees are awarded to or against non-public interest litigants under subsection (b) 

o f Rule 82. This would change current Alaska case law which creates an exception to 

Rule 82 by which, in most circumstances, public interest litigants who prevail in civil 

litigation receive full attorney’s fees, with no apportionment by issue, but are not liable 

for an opposing party's fees i f  the public interest litigant loses the case.

Because sections 2 and 3 o f the bill amend the Alaska Civil Rules, they must receive a 

two-thirds vote in each house in order to become law. Section 1 only requires a majority 

vote. For section 1 to have its intended effect, it is necessary that sections 2 and 3 also 

are passed by the legislature. Thus, Section 4 o f this bill provides that section 1 takes 

effect only if  sections 2 and 3 receive a two-thirds majority vote in each house.
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

'FRANK H. MURKOWSKI, 
GOVERNOR

P.O. BOX 110300 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600
FAX: (907) 465-2075

April 21, 2003

Representative Lesil McGuire 
State Capitol, Room 118 
Juneau, A K  99801-1182

Re: HB 145: Attorneys fees: public interest litigants

Dear Representative McGuire:

The judicially created doctrine respecting the award o f attorney’s fees for or against a 
party deemed to be a public interest litigant has created an unbalanced set o f incentives for 
parties litigating issues that fall under the public interest litigant rule. This imbalance has led 
to increased litigation, arguments made with little merit, difficulties in compromising claims, 
and significant costs to the state and private citizens.

These concerns are particularly acute in litigation related to natural resource issues. 
Moreover, unlike other areas o f public interest law, there are a number o f dedicated and well 
funded entities whose purpose is to litigate issues o f public concern in the natural resource 
area. Thus, while many years ago there may have been a legitimate need to provide an 
incentive for public interest litigation on natural resource issues, that need no longer exists. 
The absence o f  a compelling need, coupled with the concerns described above that have 
arisen from application o f the public interest exception to natural resource litigation, led us to 
the conclusion that it is appropriate for the legislature to limit the public interest litigant 
exception.

For that reason the Governor earlier requested the introduction o f legislation designed 
to limit the application o f  the public interest doctrine in certain natural resource cases where 
substantial amounts o f public involvement were already provided. That bill is now in front o f 
your committee.

I am attaching a proposed amendment to that legislation. The amendment is intended 
to clarify that the bill applies to administrative appeals as well as civil lawsuits initiated in 
state court. It also clarifies that limitations on the types o f decision listed, including coastal 
consistency determinations, the adoption of regulations and decisions for which there was an 
opportunity for public comment and administrative review, are applicable to the three 
agencies listed. This change is in response to concerns that the limitations applied only to 
DNR or, in the alternative, were inclusive o f other agencies. The amendments also delete



Representative Lesil McGuire
Re: HB 145: Attorneys fees: public interest litigants

April 21, 2003 
Page 2

sections 2 and 3 o f the bill, proposed changes to the Alaska Rules o f Civil Procedure. Based 
upon comments received since the bill was introduced, it was felt that it was not appropriate 
to change the court rules at this time. Thus the bill would be limited to statutory changes that 
only affect the court created public interest litigant doctrine. Because o f these changes the bill 
would no longer require a two-thirds majority and thus section 4 would not be necessary. It is 
therefore also deleted.

Thank you for your consideration o f these amendments.

Sincerely,

GREGG D. RENKES
Attorney General

B y ;

David W. M arquez
A  Legislative Liaison

DWM:CT:SZ



A M E N D M E N T

OFFERED IN THE HOUSE BY
JUDICIARY COMMITTEE 

TO: HB 145

1 Page 1, line 1, following "fees", through line 2:
2 Delete and amending Rule 82, Alaska Rules of Civil Procedure"

3
4 Page 1, line 11, following "action":
5 Insert "or an appeal from an administrative agency,"

6
7 Page 1, line 13, following "Resources", through line 14:
8 Delete "making a coastal consistency determination, adopting"
9 Insert "through which one or more of those agencies makes a coastal

10 consistency determination or adopts

11
12 Page 2, line 3, following "litigant" through line 5:
13 Delete "as provided in Rule 82fgh Alaska Rules of Civil Procedure, on the

14 effective date of this A ct"
15 Insert "in the same manner as attorney’s fees may be awarded to or against a

16 non-public interest litigant"

17
18 Page 2, line 6, through page 3, line 2:
19 Delete all material and insert new bill sections to read:
20 "* Sec. 2. AS 09.60.010 is amended by adding a new subsection to read:
21 (b) In this section, "public interest litigant" means a party bringing a civil

22 action or appeal that
23 (1) is designed to effectuate strong public policies;

24 (2) will benefit numerous people;

1



1 (3) could only be expected to be brought by a private party; and
2 (4) the party bringing the civil action or appeal would lack sufficient

3 economic incentive to bring if it did not involve issues of general importance.
4 * Sec. 3. The uncodified law of the State of Alaska is amended by adding a new

5 section to read:
6 APPLICABILITY. This Act applies to all civil actions and appeals filed on or

7 after the effective date of this Act."

2
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r FRANK H. MURKOWSKI. 
GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERAL

PO BOX 110300 
JUNEAU, ALASKsl 99811-0300 
PHONE: (907) A165-3600
FAX: (907) 365-2075

April 21, 2003

Representative Lesil McGuire 
State Capitol, Rootn 118 
Juneau, AK 99801-1182

Re: HB 145: Attorneys fees: public interest litigants

Dear Representative McGuire:

The judicially created doctrine respecting the award o f attorney’s fees for or against a 
party deemed to be a public interest litigant has created an unbalanced set o f incentives for 
parties litigating issues that fall under the public interest litigant rule. This imbalance has led 
to increased litigation, arguments made with little merit, difficulties in compromising claims, 
and significant costs to the state and private citizens.

These concerns are particularly acute in litigation related to natural resource issues. 
Moreover, unlike other areas o f public interest law, there are a number o f dedicated and well 
funded entities whose purpose is to litigate issues o f public concern in the natural resource 
area. Thus, while many years ago there may have been a legitimate need to provide an 
incentive for public interest litigation on natural resource issues, that need no longer exists. 
The absence o f  a compelling need, coupled with the concerns described above that have 
arisen from application o f the public interest exception to natural resource litigation, led us to 
the conclusion that it is appropriate for the legislature to limit the public interest litigant 
exception.

For that reason the Governor earlier requested the introduction o f  legislation designed 
to limit the application o f the public interest doctrine in certain natural resource cases where 
substantial amounts o f public involvement were already provided. That bill is now in front of 
your committee.

I am attaching a proposed amendment to that legislation. The amendment is intended 
to clarify that the bill applies to administrative appeals as well as civil lawsuits initiated in 
state court. It also clarifies that limitations on the types o f decision listed, including coastal 
consistency determinations, the adoption o f regulations and decisions for which there was an 
opportunity for public comment and administrative review, are applicable to the three 
agencies listed. This change is in response to concerns that the limitations applied only to 
DNR or, in the alternative, were inclusive o f other agencies. The amendments also delete



Representative Lesil McGuire
Re: HB 145: Attorneys fees: public interest litigants

April 21, 2003 
Page 2

sections 2 and 3 o f the bill, proposed changes to the Alaska Rules o f  Civil Procedure. Based 
upon comments received since the bill was introduced, it was felt that it was not appropriate 
to change the court rules at this time. Thus the bill would be limited to statutory changes that 
only affect the court created public interest litigant doctrine. Because o f these changes the bill 
would no longer require a two-thirds majority and thus section 4 would not be necessary. It is 
therefore also deleted.

Thank you for your consideration o f these amendments.

Sincerely,

GREGG D. RENKES
Attorney General

By;

/ f C  David W. Marquez 
7) Legislative Liaison

DWM.CT.SZ



A M E N D M E N T

O FFER ED  IN  TH E H O U SE BY

JU D IC IA R Y  C O M M ITTEE 

TO : H B 145

1 Page 1, line 1, following "fees", through line 2:
2 Delete and amending Rule 82, Alaska Rules of Civil Procedure"

3
4 Page 1, line 11, following "action":
5 Insert "or an appeal from an administrative agency,"

6

7 Page 1, line 13, following "Resources", through line 14:
8 Delete "making a coastal consistency determination, adopting"
9 Insert "through which one or more of those agencies makes a coastal

10 consistency determination or adopts
11
12 Page 2, line 3, following "litigant" through line 5:
13 Delete "as provided in Rule 82(g), Alaska Rules of Civil Procedure, on the
14 effective date of this Act"
15 Insert "in the same manner as attorney’s fees may be awarded to or against a

16 non-public interest litigant"
17
18 Page 2, line 6, through page 3, line 2:
19 Delete all material and insert new bill sections to read:
20 "* Sec. 2. AS 09.60.010 is amended by adding anew  subsection to read:
21 (b) In this section, "public interest litigant" means a party bringing a civil

22 action or appeal that
23 (1) is designed to effectuate strong public policies;

24 (2) will benefit numerous people;

1



1 (3) could only be expected to be brought by a private party; and
2 (4) the party bringing the civil action or appeal would lack sufficient
3 economic incentive to bring if it did not involve issues of general importance.
4 * Sec. 3. Thu ’incodified 12W of the State of Alaska is amended by adding a new

5 section to read:
6 APPLICABILITY. This Act applies to all civil actions and appeals filed on or

7 after the effective date of this Act."

2
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C IT IZ E N S C O A L IT IO N  F O R  T O R T  R E FO R M , IN C., A ppellant, v. ST E P H E N  A. 
M cA L PIN E, L t. G overnor o f  the S ta te  o f A laska; ALASKA A CA D EM Y  O F  T R IA L

LA W Y ERS, Appellees

No. 3686, File No. S-3714

S uprem e C o u rt o f A laska

810 P .2d 162; 1991 Alas. L E X IS  29

A pril 26,1991

SU BSEQ U EN T H IST O R Y :
[ft* l]  As Corrected.

P R IO R  H IST O R Y :
Appeal from the Superior Court o f the State of Alaska, Third Judicial District, Anchorage, Karen Hunt, Judge. 3AN 87 
11043 Civil.

CASE SUM M A RY

PR O C E D U R A L  PO STU R E: Appellant tort reform coalition filed an application for certification o f an initiative 
relating to, among other things, the regulation of attorney fees. Appellee lieutenant governor denied certification of the 
initiative. The Superior Court o f Anchorage (Alaska) granted a motion for summary judgm ent in favor o f the lieutenant 
governor and the coalition appealed.

O V E R V IE W : The tort reform coalition filed an application for certification o f an initiative. One of the items that the 
initiative purported to regulate was attorney fees. The lieutenant governor denied certification of the initiative. The 
coalition brought an action and the superior court granted a motion for summary judgm ent in favor o f the lieutenant 
governor. On review, the court affirmed the order granting summary judgment. The court found that it had the authority 
to regulate the courts and the practice o f law under Alaska Const, art IV § 1. Further, the court found that it had 
repeatedly exercised its authority to regulate the practice o f law, including attorney fees. The court reasoned further that 
Alaska Const, art. XI, § 7 expressly forbid an initiative to prescribe a rule o f court and that under A laska Const, art. IV, 
§ 15 such rules could only be changed by two-thirds o f the legislature.

O U T C O M E : The court affirmed the order that granted summary judgment in favor o f the lieutenant governor on the 
issue o f whether the lieutenant governor properly denied certification of an initiative proposed the tort reform coalition.

LexisNcxis(TM ) H EA D N O TES - C ore C oncepts

Governm ents > Legislation > Initiative & Referendum  Process
[HN1] The initiative shall not be used to dedicate revenues, make or repeal appropriations, create courts, define the 
jurisdiction o f courts or prescribe their rules, or enact local or special legislation. Alaska Const, art. XI, § 7. Alaska 
Stat. § 15.45.010 provides that the people may exercise, through the initiative, the law-making powers o f the 
legislature, subject to the same restrictions that appear in article XI, § 7.

Civil Procedure >  Sum m ary Judgm en t
Civil Procedure > Appeals > Standards o f  Review > D e Novo Review



810 P.2d 162, *; 1991 Alas. LEXIS 29, **
Page 2

[HN2] The appellate court reviews appeals from the grant o f summary judgm ent de novo. W hen reviewing questions of 
law de novo, the court's duty is to adopt the rule o f  law that is most persuasive in light o f precedent, reason and policy.

G overnm ents > Courts > R ule Application & Interpretation
[HN3] Alaska Const, art. IV, § 15 states: The supreme court shall make and promulgate rules governing administration 
o f all courts. It shall make and promulgate rules governing practice and procedure in civil and criminal cases in all 
courts. These rules may be changed by the legislature by two-thirds vote o f the members elected to each house.

G overnm ents > Courts > Creation & Organization
[HN4] Alaska Const, art. IV, § 1 o f the constitution states: The judicial power of the state is vested in a supreme court, 
a superior court, and the courts established by the legislature. The jurisdiction of courts shall be prescribed by law. The 
courts shall constitute a unified judicial system for operation and administration. Judicial districts shall be established by 
law.

Legal E thics > Client Relations > B illing & Costs
[HN5] Alaska Bar R. 35 provides that, except in domestic relations cases and criminal cases, a  fee may be contingent on 
the outcome of the matter for which service is rendered, so long as that fee meets the genera! requirement that an 
attorney's fee will be reasonable.

G overnm ents > Legislation  > Initiative & R eferendum  Process
[HN6] The people's broad constitutional right to legislate by initiative should be liberally construed to perm it exercise 
o f that right.

G overnm ents > Legislation > Interpretation
[HN7] The courts must interpret all constitutional provisions, grants o f power and restrictions on power alike as broadly 
as the people intended them to be interpreted.

G overnm ents > Legislation > Interpretation
[HN8] Because o f the concern for interpreting the constitution as the people ratified it, the courts generally are reluctant 
to construe abstrusely any constitutional term that has a plain ordinary meaning. Rather, absent some signs that the term 
at issue has acquired a peculiar meaning by statutory definition or judicial construction, the courts defer to the meaning 
the people themselves probably placed on the provision. Normally, such deference to the intent o f the people requires 
adherence to the common understanding of words.

G overnm ents > Legislation > Interpretation
[HN9] The basic principles o f statutory interpretation apply to constitutions. One settled principle o f interpretation 
provides that when words used in a prior statute or constitutional provision are omitted in a subsequent statute or 
provision, the court will presume that a change of meaning was intended.

G overnm ents > Legislation > Interpretation
[HN10] Another settled principle o f statutory construction holds that (he courts should interpret the language o f a 
constitutional provision in light o f its purpose.

Civil Procedure > A ppeals > Standards o f  Review > A buse o f  Discretion
[H N 11] The appellate courts review the trial court's determination o f a party's status as a public litigant under the abuse 
o f discretion standard.

Civil Procedure > Costs & Attorney Fees > A ttorney Fees
[HN12] Four criteria for identifying a public interest litigant: (1) Is the case designed to effectuate strong public 
policies?(2) If  the plaintiff succeeds will numerous people receive benefits from the lawsuit? (3) Can only a private 
party have been expected to bring the suit? (4) Would the purported public interest litigant have sufficient economic 
incentive to file suit even if the action involved only narrow issues lacking general importance? A litigant must satisfy 
all four criteria to be deemed a public interest litigant.

C O U N SEL:



810P.2d 162, *; 1991 Alas. LEXIS 29, **
Page 3

Michael L. Lessmeier, Hughes, Thorsness, Gantz, Powell & Brundin, Anchorage, for Appellant.

Virginia B. Ragle, Assistant Attorney General, Douglas B. Baily, Attorney General, Juneau, for Appellee 
M cA lpine.

A vrum M. Gross, Gross & Burke, Juneau, for Appellee Alaska Academy o f  Trial Lawyers.

JU D G E S:
Rabinowitz, C hief Justice, Burke, Matthews, Compton and Moore, Justices.

O PIN IO N B Y :
BURKE

O PIN IO N :

[*163] OPINION

In this case the lieutenant governor denied certification of an initiative that would have set maximum allowable 
levels o f attorney's fees in personal injury cases. The lieutenant governor found that the initiative was an attempt to 
prescribe a rule o f court, a subject that the Alaska Constitution expressly restricts from the people's power to legislate 
[**2] by initiative. On a motion for summary judgm ent, the superior court upheld the lieutenant governor's decision. 
W e affirm.

I
In August 1987, Citizens Coalition for Tort Reform, Inc. ("Coalition") filed with Lieutenant Governor M cA lpine 

an application for certification o f an initiative entitled: "An Act relating to civil liability; and relating to contingency 
agreements in connection with personal injury actions." n l Sections 1 and 2 o f the initiative proposed to alter the 
statutory law governing apportionment o f damages and contribution among tortfeasors. Section 3 o f the initiative 
proposed to add the following new statute to AS 09.17:

(a) An attorney shall not contract for or collect a contingency fee for representing any person seeking damages in 
connection with an action for personal injury in excess o f the following limits:

(1) Thirty-three and one-third percent o f the first one hundred thousand dollars ($ 100,000) recovered;

(2) Twenty-five percent o f the next one hundred thousand dollars ($ 100,000) recovered;

(3) Ten percent o f  any amount on which the recovery exceeds two hundred thousand dollars ($ 200,000).

Such limitations shall apply regardless o f whether the recovery is [**3] by settlement, arbitration, or judgment, or 
wnether the person for whom the recovery is made is a responsible adult, an infant, or a person o f unsound mind.

(b) For purposes o f  this section:

(1) "Recovered" means the net sum recovered after deducting any disbursements or costs incurred in connection 
with prosecution or settlement o f the claim. Costs o f medical care incurred by the plaintiff and the attorney's office 
overhead costs or charges shall not be deductible disbursements or costs for such purposes.

...............................................Footnotes.................. - ............ .............

n l "An initiative is proposed by filing an application with the lieutenant governor." A S 15.45.020. "The lieutenant 
governor shall review the application and shall either certify it or notify the initiative committee o f  the grounds for 
denial." A S 15.45.070.

............................................End Footnotes ............................

After reviewing the initiative and a legal opinion on the initiative prepared by the attorney general, the lieutenant 
governor denied certification on October 11, 1987. [*164] The basis of denial was that the proposed regulation o f
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attorney's fees in section 3 o f  the [**4] initiative constituted an attempt to prescribe a rule o f court, a  subject that both 
Article XI, section 7 of the Alaska Constitution and A S 15.45.010 restrict from the people's power to legislate by 
initiative. n2

...............................................Footnotes...............................................

n2 [HN1] "The initiative shall not be used to dedicate revenues, make or repeal appropriations, create courts, define 
the jurisdiction o f courts or prescribe their rules, o r enact local or special legislation." Alaska Const, art. XI, § 7. 
Alaska Statute 15.45.010 provides that the people may exercise, through the initiative, the law-making powers o f the 
legislature, subject to the same restrictions that appear in article XI, § 7.

............................................End Footnotes............................................

In November 1987, the Coalition filed a complaint in superior court seeking a temporary restraining order that 
would direct the lieutenant governor to certify the initiative and to prepare the initiative petitions. The Alaska Academy 
of Trial Lawyers ("AATL") intervened in the action, and they and the attorney general, appearing on behalf o f the 
lieutenant governor, filed answers to the [**5] Coalition’s complaint, After oral argument, the trial court denied the 
Coalition's motion for a temporary restraining order. W e denied the Coalition's petition for review in December 1987.

The Coalition removed section 3 from the initiative and resubmitted it to the lieutenant governor, who certified it in 
that form. The voters adopted that truncated version o f  the initiative at the 1988 general election. Soon after the election, 
in February 1989, the Coalition resumed litigation over the lieutenant governor's refusal to certify the initiative in its 
original form by filing for summary judgm ent in the superior court. The Coalition sought a ruling that section 3 of the 
original initiative did not propose to enact a constitutionally or statutorily restricted court rule. The state and AATL filed 
cross motions for summary judgment. In August 1989, the superior court, Judge Karen L. Hunt, held that section 3 o f 
the Coalition’s original initiative was "an attempt to prescribe a rule o f Court, as that phrase is used in Article 11, 
Section 7, o f the Constitution." Accordingly, the court denied the Coalition's motion and granted both cross motions. 
The superior court also awarded partial attorney's [**6] fees to the state and to AATL. The Coalition appealed.

II

The primary dispute in this case presents two related questions o f law. First, we must decide whether a limit on 
attorney contingent fees is necessarily classifiable as a rule of court. Second, if  a contingent-fee limit is a rule o f court, 
we must decide whether article XI, section 7 o f the constitution removes such a rule from the scope o f the people's 
power to legislate by initiative. We address each issue in turn. n3

 - ............................Footnotes...............................................

n3 The superior court granted summary judgm ent after deciding as a matter o f law that section 3 o f the proposed 
initiative included a constitutionally restricted subject. [HN2] We review this appeai from the grant of summary 
judgm ent Ac novo. Grand v. Municipality o f  Anchorage, 753 P .ld  141, 143 n.3 (Alasica 1988). When reviewing 
questions of law de novo, the court's duty is to adopt the rule o f law that is most persuasive in light o f precedent, reason 
and policy. Williford v. L.J. Carr Investments, Inc., 783 P .2d235, 236 (Alaska 1989).

When construing constitutional provisions we are especially sensitive to policy concerns, because -  as we 
explained in Thomas v. Bailey, 595 P .2d 1, 4 (Alaska 1979) -  "a constitution is a document 'unchangeable by ordinary 
means,' Marbury v. Madison, 5  U.S. ( I  Crunch) 137, 177, 2 L. Ed 60, 73 (1803), which 'must be considered as a living 
document adaptable to changing conditions and circumstances unanticipated at the time it was written.' Warwick v. State 
ex rel. Chance, 548 P .2 d 384, 391 (Alaska 1976)."

  End Footnotes - .......................... [**7]

A

As a threshold matter, the lieutenant governor and the superior court both decided that section 3 o f  the Coalition's 
proposed initiative constituted an attempt to prescribe a rule o f court. On appeal, the state and AATL argue that the
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decisions below on this point were correct. In essence, those decisions and appellees' arguments all rely upon the
conclusion that it is within this court's rule-making authority to prescribe a limit on contingent fees.

It is true that this court possesses extensive rule-making authority. The sources o f that authority are two separate 
provisions [*165] o f  the state constitution. [HN3] Article IV, section 15 o f the constitution states:

Rule-Making Power. The supreme court shall make and promulgate rules governing administration of all courts. It shall 
make and promulgate rules governing practice and procedure in civil and criminal cases in all courts. These rules may 
be changed by the legislature by two-thirds vote of the members elected to each house.

Alaska Const, art. IV, § 15. The court's rule-making power under this section is explicitly broad and very nearly 
complete. Id.; see also Channel Flying, Inc. v. Bernhardt, 451 P.2d 570, 575 (Alaska 1969) [**8] (legislature has no 
power to make rules governing practice and procedure in civil and criminal cases, only power to change court-made 
rules by two-thirds vote).

This court also obtains rule-making authority from [HN4] article IV, section 1 of the constitution, which states:

Judicial Power and Jurisdiction. The judicial power o f the State is vested in a supreme court, a superior court, and the 
courts established by the legislature. The jurisdiction o f courts shall be prescribed by law. The courts shall constitute a
unified judicial system for operation and administration. Judicial districts shall be established by law.

Alaska Const, art. IV, § 1. The court's rule-making authority under this section is inherent in the judicial power vested 
in it, as the supreme court o f the state.

One inherent judicial power that we have exercised repeatedly is the power to regulate the practice of law in the 
state. W e have described the scope o f this power generally in our decisions by striking down or disapproving statutes 
that conflict with attorney disciplinary rules we have promulgated. See In re MacKay, 416 P.2d 823, 829 (Alaska 1964) 
(statute in conflict with court rule [**9] "was unconstitutional for being an invasion of the inherent power o f the court 
to discipline and disbar members o f the Alaska Bar Association"), cert, denied, 384 U.S. 1003, 86 S.Ct. 1907, 16 
L.Ed.2d 1016 (1966). We also have recognized that the judicial power specifically vests us with authority to determine 
standards for admission to the practice o f law in the state, e.g., In re Stephenson, 511 P.2d 136 (Alaska 1973), n4 and to 
regulate the professional conduct o f attorneys, e.g., Miller v. Paul, 615 P .2d 615 (Alaska 1980). And finally, in exercise 
o f our inherent power, we have adopted rules that govern beyond the "administration . . . practice and procedure" 
limitations of article IV, section 15, most notably the Alaska Bar Rules and the Code o f Professional Responsibility.

 ...................... - ................Footnotes— .............. - .............—

n4 In Stephenson we denied an attorney admission to the bar under a rule we had promulgated that required law 
school graduation, despite the existence o f a contrary statute permitting admission based on length of practice. 
Stephenson, 511 P.2d at 140-41. W e explained our action as follows:

W e have taken jurisdiction pursuant to that provision o f the Alaska Constitution vesting the judicial power o f the stale 
in this court and under the rule followed by the great majority o f states which holds that the supreme court o f a state has 
the inherent and final authority to determine the standards for admission to the practice o f law in that state.

Id. at 140 (quoting In re Houston, 378 P.2d 644, 645 (Alaska 1963)); see also In re Steelman, 448 P.2d 817 (Alaska 
1969); In re Brewer, 430 P .2d 150 (Alaska 1967).

............................................ End Footnotes........................................    [**10]

Both the Alaska Bar Rules and the Code o f Professional Responsibility already contain court rules that regulate 
contingent fees. Disciplinary Rule 2-106 o f the Code o f Professional Responsibility explicitly allows attorney-client 
contingent fee agreements, but prohibits any fee that is "clearly excessive." n5 Disciplinary Rule 5-103 also permits 
contingent fees and further explains that a contract for a  reasonable contingent fee in a civil case docs not violate the 
rule against acquiring a proprietary interest in a case or in the subject matter o f a case. Finally, [HN5] Alaska Bar Rule 
35 provides that, except in domestic relations cases and criminal cases, a "fee may be [*166] contingent on the
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outcome of the matter for which service is rendered," so long as that fee meets the general requirement that an 
"attorney's fee will be reasonable." n6

...............................................Footnotes...............................................

n5 Disciplinary Rule 2-106 establishes eight factors for determining whether a fee is clearly excessive, including 
"whether the fee is fixed or contingent." Alaska Code Prof. Resp. DR 2-106. The rule also bans contingent fees in 
criminal cases. Id. Additionally, Ethical Consideration 2-20 provides a thorough set o f guidelines for attorneys 
considering contingent fee agreements. Id. at EC 2-20. [**11]

n6 Bar Rule 35 is essentially equivalent to Model Rules o f Professional Conduct Rule 1.5. In addition to the 
reasonableness limit, the Rule also imposes requirements for the actual form a contingent f( e agreement must take.

......................... -  End Footnotes ..................................

Citing these provisions of the Alaska Rules o f Court, appellee AATL argues that section 3 o f the Coalition's 
initiative proposes to alter, or at least to supplement, court rules previously adopted by this court. W e find merit in this 
argument. Certainly bright line, contingent fee ceilings such as those proposed in the Coalition's initiative would 
constrain any court's analysis o f whether a particular contingent fee was "reasonable," or "clearly excessive," under Bar 
Rule 35 or Disciplinary Rules 2-106 and 5-103.

Authority from other jurisdictions supports the view that the initiative's proposed contingent fee limit is essentially 
a court rule. High courts in several states have adopted court rules that impose limits on contingent fees, and in some 
instances these rules have been strikingly similar to the limits proposed in the Coalition's initiative. n7

.............................- ...............Footnotes............................ - ...............

n7 See, e.g., Mich. Ct. R. 8.121 (adopted in 1985 but based on 1963 rule limiting allowable contingent fees 
according to multitiered, graduated scale o f percentages; the current rule imposes flat one-third o f recovery limit); N.J. 
Ct. R. 1:21-7 (limiting allowable contingent fees according to multi-tiered, graduated scale o f  percentages; original rule 
effective Jan. 31, 1972); Colo. R. Governing Contingent Fees 1-7 (imposing procedures and limits for contingent fee 
agreements); see also N.Y. Ct. R„ Sup. Ct. App. Div. § § 603.7(e) (1st Dept.); 691.20(e) (2d Dept.); 806.13 (3d Dept.); 
1022.31 (4th Dept.) (multi-tiered, graduated scale o f percentages, or straight one third o f  recovery; original version 
adopted by App. Div., 1st and 2d Depts. in 1956, pursuant to intermediate courts' statutory authority to regulate 
attorneys).

Prior to the 1950s, state courts do not appear to have adopted rules limiting attorneys' contingent fees. As late as 
1949 the Utah Supreme Court, in a case the Coalition urges us to follow, stated:

[W)e are not aware o f any power in the judiciary to fix or regulate attorney's fees. W e do not think it can be inferred 
from . . .  the power to provide for the examination, licensing or regulation o f admission to the bar . . . nor from the 
auxiliary power to discipline attorneys . . . .  If there is power in the courts to fix a fee scale or regulate fees, it has not 
been exercised.

Thatcher v. Industrial Comm'n, 115 Utah 568, 207 P.2d 178, 181 (Utah 1949). Since die Utah court offered this 
dubious assessment o f court powers, o f course, many state courts have exercised their powers to fix a scale and to 
regulate contingent fees. Additionally, the Coalitior. has not directed our attention to, nor have we found, a single recent 
case to support the Thatcher dictum.

- .................................... - -End Footnotes...................   [**12]

In a seminal 1959 decision, the New York Court o f Appeals upheld the courts' power to adopt the original version 
of the New York contingent fee limits. Gair v. Peck, 6 N .Y 2 d  97, 188 N.Y.S.2d 491, 160 N .E .2d 43 (N. Y. 1959), appeal 
denied and cert, denied, 361 U.S. 374, 80 S. Ct. 401, 4 L  Ed. 2d  380 (1960). Such fee limits, wrote the Court o f 
Appeals, were within the judicial power (and responsibility) "to curb the practice o f excessive exactions against clients."
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Id. a t 51. The court expressly rejected the notion that the judiciary should exercise control o f the attorney-client contract 
only in specific cases, and only after disputes as to reasonableness arise. n8

 -----------------------Footnotes----------------------------------

n8 The court in G air wrote:

The duly and function of the Appellate Divisions to keep the house o f the law in order does not hinge upon whether 
clients, worn down by injuries, delay, financial need and counsel holding the purse strings o f settlement, knowing little 
about law or lawyers, have had the stamina to resist in court by hiring other lawyers to be paid out o f the other half o f 
the recovery for defending against the first lawyer.

Gair, 160 N.E.2d a t 57.

- ......................... -  End Footnotes .............- .................. [**13]

The decision in Gair prepared the foundation for later decisions upholding court-made contingent fee rules, perhaps 
most importantly American Trial Lawyers Ass'n  v. New Jersey Supreme Court, 126 N.J. Super. 577, 316 A.2(l 19 (N.J. 
Super. Ct. App. Div. 1974). In American Trial Lawyers, a New Jersey intermediate appellate court upheld against 
constitutional challenge the contingent fee limit adopted by the state supreme court. The intermediate court reasoned 
that the [*167] supreme court's constitutional power to regulate the practice o f law necessarily included the power to 
adopt rules governing the conduct o f attorneys, both in and out of court. Id. at 23-24. The court then concluded that the 
supreme court's pow er to regulate the practice o f law "includes the power to adopt a reasonable rule establishing the 
outer limits o f  permissible contingent fees in tort litigation." Id. at 24. The New Jersey Supreme Court subsequently 
adopted the lower court’s American Trial Lawyers Ass'n opinion in toto. American Trial Lawyers Asa'/i v. N ew  Jersey 
Supreme Court, 66 N.J. 258, 330 A .2d  350, 352 (N.J. 1974). In its opinion, the supreme court described [**14] its 
contingent fee limit as one o f many rules it had adopted "of general application regulating the professional conduct o f 
attorneys and their relationships to their clients and to the courts." Id. a t 353.

In contrast to the New Jersey and New York experiences, at least one state court with the power to adopt a  rule 
limiting maximum permissible contingent fees has refused to do so. In re Florida Bar, 349 So. 2d  630 (Fla. 1977). In 
Florida Bar, the court considered a petition for amendment of the Code of Responsibility, submitted to the court by the 
state bar association. Id. at 630. The amendment proposed, inter alia, to add to Disciplinary Rule 2-106 a detailed, 
graduated scale o f maximum allowable contingent fees. Id. at 630-33 & n.2. The state supreme court rejected the bar 
association's specific scale because the court found no evidence of "remarkable or substantial abuse of the contingent 
fee system in Florida." Id. at 633. The Florida court noted that a finding o f urgent need for regulation o f contingent fees 
had been a crucial element o f the decisions in Gair and American [**15] Trial Lawyers. Id.; see also Gair, 160 N .E.2d  
at 52-53; American Trial Lawyers, 330 A .2d at 354. Absent such urgency, the Florida court preferred to leave 
contingent fee regulation to the bar, which was charged with the responsibility o f prosecuting those who violate the 
rules o f ethics. n9 Florida Bar, 349 So. 2d a t 635.

-----------------------------------Footnotes.............................. - .............

n9 The Florida court, however, did agree with the bar association that the state suffered from problems related to 
disclosure and division of contingent fees. Florida Bar, 349 So. 2d at 636. Accordingly, the court amended the rules o f 
ethics to include new regulation in those areas. Id. at 636-37.

............................................ End Footnotes...........................................

The foregoing authorities persuade us that a limit on attorneys' contingent fees is properly classifiable as a rule of 
court. We note that our decision on this point in no way implies that we either endorse or condemn the idea o f imposing 
specific limits on attorney contingent fees. We also note that we in no [**16] way mean to imply that our powers to 
regulate the practice o f  law in the state are identical to the comparable powers vested in the supreme courts o f any other 
states. Nevertheless, the resemblance o f inherent powers among the state courts is strong enough in this instance to 
convince us that, pursuant to our inherent powers, nlO we might promulgate or reject a  rule limiting contingent fees f j
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maximum permissible amounts, just as other state courts have rejected or promulgated like rules pursuant to like 
authority, n i l

- - .............. - ........................Footnotes......................... .....................

nlO Appellants argue that a limit on contingent fees cannot be a rule o f court because such a limit is a matter of 
"substance" and not "procedure." This argument would carry more force if  the rule at issue here were one we might 
adopt under authority of article IV, section 15 of the Alaska Constitution, which vests in the court the power to adopt 
rules o f administration, practice, and procedure. We have found, however, that a limit on contingent fees invokes our 
powers under article IV, section 1. Consequently, the distinction between procedural and substantive rules, while still 
important, is not dispositive, because our judicial power includes the authority to regulate with greater substantive effect 
inside the limited ambit o f the judicial system, than we could under our article IV, section 15 powers. Thomas v. State, 
566 P .2d 630, 636-38 (Alaska 1977); cf. State v. Williams, 681 P .2d313, 316 (Alaska 1984); Nolan v. Sea Airmotive, 
Inc., 627 P.2d  1035,1042-43 (Alaska 1981). [**17]

n i l  Accord Florida Bar, 349 So. 2d  at 630; Carmichael v. Iowa State Highway Commit, 219 N .W .2d658 , 662 
(Iowa 1974); American Trial Lawyers, 330 A .2d at 353; American Trial Lawyers, 316 A .2d at 23-25; cf. Gair, 160 
N .E .2d at 47; Collins v. Godfrey, 324 Mass. 574, 87N .E .2d  838 (Mass. 1949).

--------------------------------- End Footnotes---------------------------------[*168]

B

Article XI o f the Alaska Constitution grants broad powers o f direct legislation to the people and provides a detailed 
scheme for the exercise o f those powers. n l2  Section seven of article XI, however, imposes the following limits on the 
people's power to enact legislation directly:

Restrictions. The initiative shall not be used to dedicate revenues, make or repeal appropriations, create courts, define 
the jurisdiction o f  courts or prescribe their rules, or enact local or special legislation.

Alaska Const, art. XI, § 7. The question before us is whether a limit on contingent fees, which we have found to be a 
court rule in one sense o f the term, is also a court rule within the meaning o f this section [**18] o f the constitution.

................................. ............. Footnotes— .......................................

n l2  Article XI, section 1 establishes the right "to propose and enact laws by the initiative." Alaska Const, art. XI, §
1. Additional sections o f article XI establish procedures for exercising the initiative power. See Alaska Const, art. XI, §
§ 2-4 & 6.

---------------------------------End Footnotes................. .. ........................

Appellant Coalition maintains that the term "[court] rules" in article XI, section 7 refers only to court rules that we 
might promulgate pursuant to the explicit rule-making authority in article IV, section 15. See Alaska Const, art. IV, § 
15 (granting supreme court power to make and promulgate rules governing court administration and rules governing
practice and procedure in civil and criminal cases in all courts). According to appellant, the restriction against
prescribing court rules in article XI, section 7 does not apply to rules, such as limits on contingent fees, that we might 
promulgate pursuant to our inherent power to regulate the practice o f law and conduct o f attorneys under article IV, 
section 1. In effect, the Coalition [**19] asks us to imply the terms "administration . . .  practice and procedure" into the
restriction o f article XI, section 7. W e decline to do so.

Certainly, as the Coalition insists, [HN6] the people's broad constitutional right to legislate by initiative "should be 
liberally construed to permit exercise o f that right." Thomas v. Bailey, 595 P.2d 1, 3 & n.13 (Alaska 1979). The 
constitution itself urges liberal construction of the initiative right when it states:

Unless clearly inapplicable, the law-making powers assigned to the legislature may be exercised by the people through 
the initiative, subject to the limitations o f Article XI.
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Alaska Const, art, XII, para. 11. As forceful a mandate for liberal construction as this section may be, however, it 
includes an explicit limit. Only the law-making powers assigned to the legislature are to be liberally construed as within 
the people's right to legislate by initiative. As we have noted, the constitution, in article IV, section 1, does not assign 
the rule-making power at issue here to the legislature, but rather to the courts.

Similarly, it does not necessarily follow that a liberal construction of the people's initiative [**20] power requires a 
narrow construction o f  the limits that define the power. On the contrary, the mandate for liberal construction of the 
initiative right in article XU, section 11 concludes with a qualifying, cautionary clause: "subject to the limitations of 
Article XI." This reiterative warning n l3  underscores the importance o f the restrictions. Additionally, we must never 
lose sight of another important right o f the people implicated in all cases o f constitutional construction, namely the right 
to have the constitution upheld as the people ratified it. See Thomas, 595 P.2d at 3-4. [HN7] We must interpret all 
constitutional provisions — grants o f power and restrictions on power alike — as broadly as the people intended them to 
be interpreted. [*169] Id.; cf. Boucher v. Engstrom, 528 P .2d 456, 460 (Alaska 1974) ("The people for their own 
protection have provided that the initiative shall not be employed with respect to certain matters.") (quoting Bowe v. 
Secretary o f  the Commonwealth, 320 Mass. 230, 69 N .E .2d 115, 128 (Mass. 1946)), overruled on other grounds, 
M cAlpine  v. University o f  Alaska, 762 P.2d 81 (Alaska 1988).

-----------------------------------Footnotes----------------------------------

n !3  The concluding reference in article XII, section 11 to the "limitations o f Article XI' simply repeats what is 
already explicit in the provision that establishes the limitations. Alaska Const, art. XI, § 7. Significantly enough, there 
is no similar cross reference in the constitution to connect the term "court rules" in article XI, section 7 with the more 
limited term "rules governing administration . . .  practice and procedure" in article IV, section 15. [**21]

n l4  This tension between the power granted versus the restriction imposed is common in cases involving 
interpretation of constitutional provisions governing direct legislation. Compare 1 C. Sands, Sutherland Statutory 
Construction § 4,09, at 135 (Rev. ed. 1985) ("It has been held that provisions authorizing direct popular 
participation in law-making should be liberally construed so as not to restrict its use.") with id. ("On the other hand, 
strict compliance is required with conditions and procedures prescribed for making law by [initiative]."). Plainly, the 
restrictions o f article XI, section 7 arc important conditions on the initiative right that require strict compliance.

............................................ End Footnotes............................................

[HN8] Because o f our concern for interpreting the constitution as the people ratified it, we generally are reluctant to 
construe abstrusely any constitutional term that has a plain ordinary meaning. Thomas, 595 P .2d at 3-7; Division o f  
Elections v. Johnstone, 669 P.2d 537, 539-40 (Alaska 1983). Rather, absent some signs that the term at issue has 
acquired a peculiar meaning [**22] by statutory definition or judicial construction, we defer to the meaning the people 
themselves probably placed on the provision. Thomas, 595 P.2d at 3-4 & n.15; Johnstone, 669 P.2d a t 539. Normally, 
such deference to the intent o f the people requires "adherence to the common understanding of words." Johnstone, 669  
P. 2d  a t 539.

Here, the task o f isolating a readily identifiable, commonly understood meaning for the term "court rules" in article 
XI, section 7 is complicated by the profusion of ordinary meanings that attach to the word "rule." For example, 
W ebster's Third New International Dictionary (Unabridged) (1966) lists some twenty-five common, current definitions. 
The first definition listed, and the most general, is:

a prescribed, suggested, or self-imposed guide for conduct or action: a regulation or principle.

Id. at 1986. Additionally, W ebster's offers several more specific definitions pertinent here:

d  (1): a usu. written order or direction made by a court regulating court practice or the action o f parties but not.making a 
final judgm ent on the merits of a controversy (2): a  legal precept applied to [**23] a given set o f facts as stating the 
law applicable to a case (3): a statement or doctrine accepted as part o f the common law . . .<?:  a regulation or by-law 
governing procedure in a public or private body (as a legislature or club) or controlling the conduct o f its m em bers. . . 
([e.g.,] a [rule] for admission of new members).
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Id. The first three definitions in this series focus on the purely legal uses o f the term "rule." Indeed the first in the series 
faintly invokes the term "rules governing administration . . .  practice and procedure" in article IV, section 15. The final 
definition in the series, however, reengages the preeminent general meaning of "rule" — "a self imposed guide for 
conduct." Importantly, then, two o f the most Deneral, common meanings o f  the word "rule" coincide almost exactly 
with our own description above o f the article IV, section 1 inherent powers under which we might promulgate a rule 
limiting attorney contingent fees. Thus, it appears that the commonly understood meaning, or plain meaning, o f  the term 
"court rules" logically may encompass rules, like fee limits, that control the conduct o f the members o f the bar. Cf. 
Johnstone, 669 P.2d  a t 539; [**24] Thomas, 595 P.2d  at 4-7.

Apparently aw are that a plain meaning construction tends to contradict its position, the Coalition relies upon an 
alternative argument. Both the text o f the constitution and the record of the Constitutional Convention, claims the 
Coalition, reveal an intent to impose a special or peculiar meaning upon the term "court rules" in article XI, section 7. 
W e disagree,

[HN9] The basic principles o f statutory interpretation apply to constitutions. Thomas, 595 P.2d a t 4. One settled 
principle o f  interpretation provides that when words used in a prior statute or constitutional provision are omitted in a 
subsequent statute or provision, we presume that a change o f meaning [*170] was intended. 2A C. Sands, Sutherland 
Statutory Construction § 51.02, at 454 (Rev. 4th ed. 1984). The words "administration . . .  practice and procedure," of 
course, qualify the term "rules" in article IV, section 15, but do not qualify the term "court rules" in the subsequent 
provision, article XI, section 7. n l5  This omission strongly suggests that the framers intended a change in meaning, i.e., 
that they intended to refer to different sets of rules in the [**25] two provisions.

..................- .......................... Footnotes...............................................

n!5  Article XI, section 7 is "subsequent" to article IV, section 15 in the text of the constitution itself, and in time o f  
adoption at the constitutional convention. See, e.g., 4  Proceedings o f the Constitutional Convention 2.983 (Jan. 24, 
1956) (remarks of Delegate Johnson) (referring, during debate over article XI, to the adoption o f the Judiciaiy Article -- 
article IV -  on the previous day, Jan. 23, 1956).

--------------------------------- End Footnotes.................- .................—

[HNIO] Another settled principle o f statutory construction holds that we should interpret the language o f a 
constitutional provision in light o f its purpose. Thomas, 595 P.2d at 4. As we explained in Thomas:

The restrictions on permissible subjects for direct legislation represent 'a recognition . . . that certain particularly 
sensitive or sophisticated areas of legislation should not be exposed to emotional electoral dialogue and impulsive 
enactment by the general public.’

Id. a t 8  (quoting Stewart, The Law o f  Initiative Referendum in Massachusetts, [**26] 12 New Eng. L. Rev. 455, 461 
(1977)). There is no doubt that the framers o f the Alaska Constitution enacted the restrictions on initiative use for the 
purpose of rem oving certain "sensitive or sophisticated areas o f legislation" from the sphere o f the electorate. See, e.g., 
V. Fischer, Alaska's Constitutional Convention 80-81 (1975) (restrictions on direct legislation were meant to protect 
"critical areas" like the judicial system "against rash, discriminatory, and irresponsible acts").

There is also no doubt that the framers included the term "[court] rules" in article XI, section 7 precisely because 
they considered such rules far too sophisticated and sensitive to be left vulnerable to the reach o f the popular initiative. 
Delegate Robertson, whose amendment added the restriction against use of the initiative for prescribing court rules to 
article XI, section 7, explained his purpose as he spoke in favor of his amendment:

Mr. President, my proposed amendment is calculated to simply except from the initiative the creation of courts, the 
defining o f their jurisdiction, and the prescribing o f the rules, which I believe is self-evident. It is a good thing and 
[**27J shouldn't be left, as I stated on the floor Saturday, to a mass vote because those things are all highly technical.

4 Proceedings o f the Alaska Constitutional Convention 2978 (Jan. 24, 1956) (remarks o f Delegate Robertson). During 
floor debate over the Robertson amendment, some delegates specifically demanded to hear argument as to why article
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XI, section 7 should restrict rules o f court from the reach of the initiative. See id. at 2982-83. Delegate Taylor 
responded:

The rules are a very important part o f o u r . . .  system of jurisprudence and I don't believe that anybody should have the 
right to change them unless it is the bar, the judicial commission, or the courts [, who] had a chance to explain to the 
persons who are going to change them what the importance is[.] So I don't believe you could do it under the initiative 
and referendum process. I think all parts o f the amendment as proposed by Mr. Robertson should be retained as it is for 
the protection of the people and the protection o f the courts.

Id. at 2983 (remarks o f Delegate Taylor).

In our view, rules regulating the practice o f law often are equally as sophisticated, technical, or sensitive as rules 
governing [**28] the administration, practice, and procedure in the courts. Thus, the purpose o f the restriction against 
prescribing court rules in article XI, section 7 logically extends to rules we may adopt under our article IV, section I 
power to regulate the practice o f law  and the conduct o f attorneys in the state.

In sum, the plain meaning o f the relevant constitutional provisions, the proper interpretation [*171] o f those 
provisions in context, and the pertinent legislative history, taken together, convince us that an attem pt to limit 
contingent fees is an attempt to prescribe a rule o f court, within the meaning o f article XI, section 7. W e conclude that 
the lieutenant governor correctly denied certification of tire Coalition's original initiative.

Ill

The Coalition also has appealed the superior court's decision to award partial attorney's fees o f  $ 1,440 to the state 
and o f $ 9,348 to AATL. The trial court determined that the Coalition is not a public interest litigant in this matter and, 
therefore, assessed attorney's fees against the Coalition, pursuant to Civil Rule 82. The Coalition asserts that it is a 
public interest litigant and that it should be exempt from paying attorney's fees. [HN11] We review [**29] the trial 
court's determination o f the Coalition's status under the abuse of discretion standard. Johnson  v. Tail, 774 P .2d 185, 
190 (Alaska 1989).

W e have named [HN12] four criteria for identifying a public interest litigant:

(1) Is the case designed to effectuate strong public policies?

(2) If the plaintiff succeeds will numerous people receive benefits from the lawsuit?

(3) Can only a private party have been expected to bring the suit?

(4) W ould the purported public interest litigant have sufficient economic incentive to file suit even if  the action involved 
only narrow issues lacking general importance?

Anchorage Daily News v. Anchorage School District, 803 P.2d 402, 404 (Alaska 1990). We also have held that a 
litigant m ust satisfy all four criteria to be deemed a public interest litigant. Id.; M urphy v. City o f  Wrangell, 763 P .2d  
229, 233 (Alaska 1988). Here, as in Anchorage Daily News and Murphy, the only question in dispute is whether the 
trial court enred in finding that appellant did not satisfy the fourth criterion. See Anchorage Daily News, 803 P .2d at 
404; Murphy, 763 P.2d a t 233. [**30]

The Coalition's position on its own financial interest is contradictory. On the one hand it suggests that it might have 
gained some indirect economic benefit from a successful outcome of the litigation. On the other hand, it asserts that 
"there is simply no financial gain for the Coalition in this lawsuit." in any event, the Coalition argues that merely 
minimal economic interest cannot destroy a litigant's capacity to satisfy the fourth criterion. Indeed, we previously have 
held so. See, e.g., Alaska Survival v. State, Dep't o f  Natural Resources, 723 P.2d 1281, 1292 (Alaska 1986) (litigants' 
interest in natural source of firewood and building logs not substantial enough to preclude public interest status).

Yet, oddly enough, the Coalition fails to explain why it will gain no direct profit from the litigation. The Coalition 
also fails to explain why, or how, or in what minimal amount it might gain indirect profit. In fact, our review o f the 
record shows that the Coalition simply has failed to explain who or what it is. Instead, it has maintained near anonymity 
throughout the course o f its lawsuit. All we really know about the Coalition is that it is a "nonprofit [**31]



810 P,2d 162, *; 1991 Alas. LEXIS 29, **
Page 12

corporation." In this regard, the state o f the record contrasts sharply with other cases in which we have determined a 
party's economic motives. In those cases, we were able to review specific facts about the character o f the professed 
public interest litigant and the nature o f  that litigant's real financial stake in the lawsuit. E.g., Oceanview Homeowners 
Ass'n  v. Quadrant Construction & Engineering, 680 P.2d 793, 799 (Alaska 1984) (litigant consistently had shown 
health and safety concerns to be at the heart o f its motive to litigate); Kenai Lumber Co. v. LeResche, 646 P .2d 215, 223 
(Alaska 1982) (court was able to determine likely economic motive from commercial setting o f the litigation).

In the present case, the Coalition offers only its own pursuit o f its lawsuit as proof that its true motive was to 
benefit the electorate o f the state by providing an opportunity to vote on an important initiative. [*172] The Coalition 
thus tends to show that its lawsuit was, in some sense, in the public interest. The Coalition, however, fails to show 
anything at all about the lawsuit's relationship to the Coalition's own interests. The superior court committed [**32] no 
abuse of discretion in finding that the Coalition was not a public interest litigant.

IV

W e hold that section 3 o f the Coalition's proposed initiative was an attempt to prescribe a rule o f court. We hold 
that article XI, section 7 o f the Alaska Constitution precludes use o f the initiative to prescribe such a rule o f court. And 
we find no abuse o f discretion in the superior court's award of partial attorney's fees to appellees. Accordingly, the 
decision o f the superior court is AFFIRMED.
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Sectional Analysis HB 145 and SB 97

“An Act relating to public interest litigants and to attorney fees; and amending Rule 82, 

Alaska Rules o f  Civil Procedure.”

Section 1 o f  the bill amends AS 09.60.010 to require that attorney’s fee awards to or 

against a public interest litigant in civil cases contesting decisions by the Departments o f 

Environmental Conservation, Fish and Game, and Natural Resources which make a 

coastal consistency determination or adopt regulations or decisions by those agencies for 

which the public had an opportunity to comment to the agency and seek administrative 

review before the agency, may only be made as provided in the proposed new subsection 

(g) to Rule 82, found in section 3 o f the bill and described below. Section 1 makes it 

clear that such attorney’s fee awards must conform to the language in subsection (g) 

expressed in this bill and not to later amendments to subsection (g).

Section 2 o f  the bill would amend Alaska Rule o f Civil Procedure 82 by adding a new 

paragraph to subsection (b) providing that if  a court increases the award from the 

percentages set out in (b)(1) or (b)(2) o f  the rule, it must apportion the attorney's fee by 

issue and, absent exceptional circumstances, can only award the increased fee for an issue 

the party prevailed upon. This would change the current application o f Civil Rule 82 

which courts construe to allow, but not require, apportionment o f attorney’s fees by issue.



Section 3 o f  the bill would add a new subsection (g) to Alaska Rule o f Civil Procedure 82 

providing that attorney’s fees to or against public interest litigants for cases contesting 

decisions by the Departments o f Environmental Conservation, Fish and Game, and 

Natural Resources making a coastal consistency determinations, adopting regulations, or 

for which the public had an opportunity to comment to the agency and seek 

administrative review before the agency, are to be awarded in the same maimer as 

attorney’s fees are awarded to or against non-public interest litigants under subsection (b) 

o f Rule 82. This would change current Alaska case law which creates an exception to 

Rule 82 by which, in most circumstances, public interest litigants who prevail in civil 

litigation receive full attorney’s fees, with no apportionment by issue, but are not liable 

for an opposing party's fees if  the public interest litigant loses the case.

Because sections 2 and 3 o f the bill amend the Alaska Civil Rules, they must receive a 

two-thirds vote in each house in order to become law. Section 1 only requires a majority 

vote. For section 1 to have its intended effect, it is necessary that sections 2 and 3 also 

are passed by the legislature. Thus, Section 4 o f  this bill provides that section 1 takes 

effect only i f  sections 2 and 3 receive a two-thirds majority vote in each house.
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Introduced By: 
Date Introduced: 
Date Passed:
Date Transmitted:

Governmental Affairs 
March 11, 2003 
March 11, 2003 
March 11, 2003

Resolution 03-0311

A RESO LU TIO N  BY THE GREA TER FAIRBANKS CHAM BER OF 
CO M M ERC E TO SUPPORT THE PASSAGE OF A BELL RELATIN G TO 

PU B LIC INTEREST LITIGANTS AND A TTO R N EY  FEES

WHEREAS a critical component to business development in the State of Alaska is 
ensuring that development projects, once permitted by the appropriate State 
Agencies, can proceed without delay; and,

WHEREAS groups opposed to development routinely file litigation with the sole 
objective of either preventing or delaying permitted development with absolutely no 
financial downside to them if they lose the litigation; and,

WHEREAS those groups who regularly oppose business development are not simply 
concerned citizen groups but rather special interest groups supported financially by 
national and/or international organizations whose stated mission is to prevent 
development; and,

WHEREAS the State of Alaska as well as industry and developers are forced to 
defend themselves in lengthy and costly litigation with little chance of recovering any 
costs or attorney fees even when they prevail in the litigation; and,

WHEREAS legislation, such as Senate Bill 97 introduced by Governor Frank 
Murkowski, to modify Alaska’s existing rules and regulations by eliminating public 
interest litigant status in appeals of Administrative decisions, in which the party was 
afforded an opportunity for public input and administrative appeal, and by awarding 
fees and costs to the prevailing party in such litigation would ensure fairness and a 
level playing field for all litigants; and,

WHEREAS an additional legislative provision to require disclosure of funding 
sources by those who seek to qualify as litigants and/or who seek to file an 
Administrative appeal would permit those defending the litigation to know the 
identity of those who are actually supporting the litigation and the amount of that 
financial support; and,

WHEREAS such legislation would inhibit frivolous litigation by ensuring that there 
is a consequence to those who file such litigation; and,

WHEREAS such legislation is critical to promoting and achieving responsible 
business development in the State of Alaska;



FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title "An Act relating to public interest litigants and 
to attorneys fees; and amending Rule 82. ...Civil Procedure."
Sponsor Rules Committee________________________
Requester

Fiscal Note Number: 
Bill Version:
(h) Publish Date:

Dept. Affected:
'BRU

HB 145
3/3/03

Law
Civil Division

Component Deputy Attorney General's Office

Governor

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

2205

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I F

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)
Under Rule 82, Alaska Rules of Civil Procedure, attorney's fees are awarded to the prevailing party. By rule, the attorney's fee awards 
are limited to a percentage of the actual fees depending on a number of factors, including whether the case is contested or goes to trial, 
and whether or not a money judgment is received. The complexity of the case and length of trial are among a list of other factors that 
may be used by the court to vary the size of the award. In contrast, under current Alaska case law public interest litigants may receive 
full attorney fees when they prevail, with no apportionment by issue, and are not liable for opposing party's fees when they lose their 
case.

This bill requires that attorney fee awards to or against a public interest litigant follow the same court rule as non-public interest litigants. 
The bill further requires that if a court increases the award from the percentages set out in (b)(1) or (b)(2) of the rule, it must apportion 
the attorney's fee by issue, and absent exceptional circumstances, can only award the increased fee for an issue the party prevailed 
upon.

Prepared by: Joan M. Kasson
Division Attorney General's Office

Phone (907) 465-5370 
Date/Time 1/27/03 8:28 AM

Approved by: 
Agency

Kathryn Daughhetee for Gregg D. Renkes, Attorney General 
Department of Law___________________________________

Date 1/27/2003
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F IS C A L  N O T E  #1

2003 L E G IS L A T IV E  SESSIO N

ANALYSIS CONTINUATION

P a s s a g e  of this leg is lation  will h a v e  n o  im p ac t on  the  D ep artm en t of L aw 's o p era tin g  b u d g e t. H ow ever, e a c h  y e a r  th e  d e p a rtm e n t 
s e e k s  su p p le m en ta l funding  to  p a y  ju d g m e n ts  a n d  c la im s a g a in s t th e  s ta te , including public  in te re s t litigant a tto rn e y 's  fe e  aw a rd s . Total 
a t to rn e y 's  fee  a w a rd s  u n d e r  th e  public in te re s t litigant ex cep tio n  to R u le  8 2  included in ju d g m e n ts  a g a in s t  th e  s ta te  for the  la s t five years 
a r e  a s  follows: FY 98, S 186 .4 ; FY 99, S 413.9; FY 00, S34.7 ; FY01 S 298 .4 ; FY 02 S 335 .9 . (T h e s e  n u m b e rs  r e p re s e n t  f e e s  only, a n d  do  
no t inc lude c o s ts , p re -ju d g m e n t o r  p o st-ju d g m en t in te re st.)

P a s s a g e  o f this leg isla tion  w ould low er, b u t n o t elim ina te  th e s e  a w a rd s  in th e  future, th e re b y  red u cin g  th e  am o u n t o f su p p le m e n ta l 
re q u e s ts .  Public in te re s t litigants w ould still b e  allow ed to rec o v e r fe e s  u n d e r  R ule 8 2 . T h u s , th e  e x ten t to  w hich  the  fe e  a w a rd s  w ould 
b e  re d u c e d  u n d e r  th is leg islation  w ould  d e p e n d  o n  the application  of R u le  8 2  s c h e d u le s  to  public in te re s t litigation. In turn , th is d e p e n d s  
on  th e  n a tu re  of th e  litigation a n d  the  e x ten t to  w hich the  co u rts  vary  the  aw ard  u n d e r  the  p rov ision s R ule 82(b)(3 ).

M ost public in te re s t litigation d o e s  n o t involve reco very  o f a  m o n ey  jud g m e n t. W h en  th e re  is no  m o n e y  ju d g m e n t, R u le  8 2  p rov id es that 
th e  prevailing  party  c a n  re c e iv e  30  p e rc e n t of the ir re a so n a b le  a tto rn e y 's  fe e s  if the  c a s e  g o e s  to trial, a n d  20  p e rc e n t  if it d o e s  not. This 
s ta rtin g  am o u n t c a n  b e  c h a n g e d  by th e  co u rt a fte r  co n sid erin g  a  list o f  e le v e n  fac to rs  c o n ta in e d  in R u le  82(b)(3 ), including c a s e  
com plex ity , leng th  o f  trial, r e a s o n a b le n e s s  o f the  c la im s a n d  d e fe n s e s , re la tionsh ip  o f th e  am o u n t o f work, th e  s ig n ifican ce  of th e  
m a tte rs  a t s tak e , e tc . T h e  Judic ia l C ouncil s tu d y  n o te d  in the  following p a ra g ra p h  found  th a t v a r ia n c e s  to th e  R ule 8 2  s c h e d u le  w e :e  
relatively  ra re  for th e  ty p e s  o f civil c a s e s  the  s tu d y  ex a m ine d . (S e e  p. 61 .) H ow ever, w e h a v e  no  w ay  of know ing if th e  s a m e  w ould be  
tru e  for public in te re s t c a s e s .  At th e  m o st, a s su m in g  tha t all c a s e s  w ere  n o n-m on e ta ry , did n o t g o  to  trial, a n d  co n ta in e d  n o  fac to rs  
listed  u n d e r  R ule 82(b)(3 ), th e  a w a rd s  w ould b e  re d u c e d  80  p e rc e n t from  the  a m o u n ts  tha t w ould b e  g ra n te d  u n d e r  ex isting  law. T he 
a c tu a l reduction  w ould  a lm o st ce rta in ly  b e  le s s .

T h e  A lask a  Judicia l C ouncil, in its O c to b e r  1995  repo rt, Alaska's English Rule: Attorney's Fee Shifting in Civil Cases, d is c u s s e s  the 
d ev e lo p m e n t in A laska of R ule 8 2  a n d  the  public in te re s t excep tion , (http:/,'W w w .a jc .s ta te .a k .u s /R ep o rts /a ty fee .p d f) T h e  c a s e s  c ited  in 
th e  rep o rt ind icate th e  S u p re m e  C ourt in ten d ed  to e n c o u ra g e  public in te re s t litigation by m ak ing  it m o re  financially fea s ib le  for p e o p le  to 
litigate q u e s t io n s  of g e n e ra l  public c o n c e rn  th rough  full re im b u rsem en t o f their legal c o s ts  if they  win, a n d  by  not m ak ing  them  p ay  any  
o f  th e  prevailing p a r ty 's  legal c o s ts  if the y  lose . (S e e  pp . 73-77,) W e h a v e  b e e n  u n ab le  to find o b jective  d a ta  to  ind ica te  w h e th e r  o r  not 
the  public  in te re s t ex c ep tio n  is a  prim ary  m otivation for p a r tie s  to  litigate public in te re s t i s s u e s .  H ow ever, a n e c d o ta l e v id e n c e  found in 
th e  Jud ic ia l Council repo rt (pp. 129-131) s u g g e s ts  tha t the  public in te re s t ex cep tio n  h a s  th e  effect o f en c o u ra g in g  public in te re s t 
litigation, a n d  th u s  th e re  m ay  b e  few e r public in te re s t litigation c a s e s  in the fu ture if th is bill p a s s e s .

STATE OF ALASKA BILL NO. HB 145_________

Page 2 of 2
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FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title An Act relating to public

Fiscal Note Number. 
Bill Version:
(H) Publish Date:

Dept. Affected:
'BRU

HB 145
3/3/03

Administration

interest litigants.
Risk Management

Sponsor
Requester

Component Risk Management

Component No. 71

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
T ravel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING • * • • • *

CAPITAL EXPENDITURES | |

ICHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do nol abbreviate)

TOTAL • • • • • *

0.0Estimate of any current year (FY2003) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pape if necessary)

Risk Management is not usually involved in public interest cases, as  most do not involve recovery of 
dam ages that are typical in tort actions.

Prepared by: J. Brad Thompson, Director_______________________________  Phone________________
Division Risk Management  Date/Time 2/3/03 11:52 AM

Approved by: _______________________________________________________  Date_2/3/2003________
Agency Administration___________________________________________

(Revised 9/2001 o m b ) Page 1 of _1_



FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title An Act relating to public

Fiscal Note Number: 
Bill Version:
(H) Publish Date:

Dept. Affected:
'BRU

CSHB 145(JUD) 
5/8/03

Administration

interest litigants.
Risk Management

Component Risk Management
Sponsor
Requester

Governor
(H) Jud Component No. 71

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES !

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) 
Check this box (X) if funding fo r this b

POSITIONS

c 0.0
rnor's FY 2004 budget ps included in the Gove roposal:

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Risk Management is not usually involved in public interest cases, as  most do not involve recovery of 
dam ages that are typical in tort actions.

Prepared by: 
Division

Approved by: 
Agency

J. Brad Thompson, Director Phone 465-2180
Risk Management Date/Time 5/1/03 2:37 PM

Mike Miller, Commissioner Date 5/1/2003
Department of Administration

(Revised 9/2001 OMB) Page 1 of _1___



Public Interest Litigation 
 9&Q3

I m e C ases EY Cost ISubTotall
1

Redisiriitinfi/ SE Conf v. Hickel 93 635 .8 1
R pinnortionm erltjSE Conf v. Hickel 95 106.9 1

2001 Redistricting 02 1,501 •9 I
2001 Redistricting " 03 240.9 |

2,485.5
M ental Health Weiss v. State 93-03 4,578•7

4,578.7
Legislation Bess v. Ulmer (same sex marriage) • 99 50 2 1

Planned Parenthood (partial birth abortion) 01 102 7 i
Planned Parenthood (GR Med abortion) 02 228 o !
ACLU v. State 96 cam paign finance reform 0 2  - 107 8 1

488.7
CM Hickel v. Cowper (CBR) (amt for approp) 95 43.7 1

Cowper v, Knowles (CBR approp lang) 97 4. 3** 48.0
Prisoners Cleary Case 95 82. Di 1

Cleary Case 96 119. 5 |
Cleary Case 97 85. ?
Cleary Case 99 56/7 |
Cleary Case 00 13/I I
Cleary Case 01 119.-E |
Cleary Case 0 2 9.:i i

486.0
Elections/Ballots Kwethluk IRA v. Coghill (open polling places) 95 ll.C |
Initiatives/Etc O'Callaghan v, Coghill (open/closed primary) 97 25.01

Pullen v. Ulmer (FISH Initiative) 98 24.2| 1
Dansereau v. Ulmer (94 gubernatorial election) 98 83.31 |
AK for Efficient Gov't v. State (ballot measure 03 24.01 1

#2 - capitol move) 1
167.5

Subsistence Toksook Bay v. State (herring fishery) 95 33.31
Ken Sorenson v. State (moose hunting) 96 60.0
Payton v. State (Upper Yentna salmon) 98 54.7

148.0
N atural Resources Stein v. State (placer mining) 93 14.0

Trustees for AK v. Gorsuch (coal mining) 94 39.8
<uitsarak v. Swope offshore platinum  Goodnews 94 37.9

|SE AK Consv Council v. State (Kuiu Island) 95 44.7
Trustees for AK v. State (oil/gas lease best int) 96 42.8|
Tuiksarmute v, Heinze (water perm it mining) 96 6.2
Minilchik Council v. State (o /g  lease sale #78) 97 85.0
’ort G raham /N anw alek  v. State (discharge Cook 98 24.0

Inlet platforms)
ICachemak Bay Soc v. State (o /g  lease sale 85A) 99 37.0
CZook Inlet Keeper v. State (oil/gas lease sale) 01 81.7
f4AEC/Sierra Club v. State (ROW electric line) 01 1 99.1
cGreenpeace v. State (Northstar w ater permitting) 01 12.5
Gilbertson v. State (RS2477 easement) 01 2.2

i •Jeighborhood Mine Watch v. State (ROW 03 22.2
Fairbanks Gold Mining)

Lynn Canal Consv v. State (reg uses state land) 03 20.2
569.3

.ocal Gov't Ekw ok/L ake & Pen Borough v. LBC (boundary) 95 51.4
Keane v. LBC (City of Pilot Point) 96 11.0

62.4
Misc* Capital Information G roup v. State (public docume 97 20.0

Alexie v. State (cultural adoption, child support) 00 34.7
1 54.7

TOTAL | (actual total is S9,090,422) (numbers rounded off) 1 9,088.8

based on Leg Research Report 4/21/03
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Prepared for Representative Ethan Berkowitz 

Bv Patricia Young , Manager

You asked us to identify public interest litigation before the Alaska court within the past ten 
years.1 In addition to the name of each case, you asked for the year, the amount of the 
judgment, and a very brief description of the topic at issue.

As you know, a public interest litigant is a plaintiff who seeks to stop or to amend some 
development or policy of government rather than to achieve some private goal. Such a litigant 
must adhere throughout a civil suit to the same rules and procedures as every other litigant. The 
question of status as a litigant acting in the public interest arises only in the context of awards of 
attorney’s fees and costs that accompany the decision in the case.

Neither the rules of court nor pertinent statutes directly address public interest litigants; however, 
by long-standing judicial practice, such litigants are exempt from the normal application of Civil 
Rule 82. Under this rule, the losing party in a civil action generally pays a portion of the 
reasonable attorney’s fees of the prevailing party. If, however, the court makes a specific finding 
that a plaintiff qualifies as acting in the public interest, the plaintiff is exempt from paying the fees

' Please note the following limitations to our search. (1) There is no way to Identify cases that settle before a judicial 
decision is reached. (2) Decisions issued by the superior court are not published, although because the legislature must 
appropriate funds for any judgment against trie State, we can identify those public interest cases that result in such 
judgments. Aside from that record, however, there is no ready way to identify superior court cases that do not result in a 
judgment against the State, unless 'he decision is appealed to the Supreme Court and public interest status is at issue.
(3) There is no ready system for identifying cases against municipal governments and other governmental bodies unless 
they are appealed to the Supreme Court and public interest status is at issue.

907^65-3991 
907-465-3908 (fax)
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of the prevailing party.2 If the plaintiff prevails, the losing party pays full reasonable attorney's 
fees.3

t  Table 1 shows those cases before the Alaska court trtat the Department of Law and the Division 
of Legislative Audit identified as public interest cases resulting in judgments against the State, as 
well as the amount of fees paid. Table 2 shows those cases in which a public interest plaintiff lost 
and, therefore, paid no fees to the State, as well as cases involving governmental bodies other 
than the State. We identified these cases by searching the Lexis database of Alaska cases for 
the past ten years.

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

1 According to the Court in Anchorage v, McCabe, 568 P.2d 986 (Alaska 1977),

The public interest exception to (Civil Rule 82) is designed to encourage plaintiffs . . . to 
raise issues of public interest by removing the awesome financial burden of such a suit.

As a matter of sound policy, attorney's fees should not be assessed against public 
interest plaintiffs because awarding fees in this type of controversy will deter citizens from 
litigating questions of general public concern for fear of incurring the expense of the other 
party's attorney's fees.

1 The criteria the court uses in weighing a plaintiffs private motivation against the extent of public interest involved 
appear among the annotations to Civil Rule 82 as follows: (1) Is the case designed to effectuate strong public policies?
(2) If the plaintiff succeeds will numerous people receive benefits from the lawsuit? (3) Can only a private party have 
been expected to bring the suit? (4) Would the purported public interest litigant have sufficient economic incentive to file 
suit even if the action involved only narrow issues lacking general importance?

L e g is la t iv e  R e s e a rc h  R e p o r t0 3 . 1 5 0 ___________________________________________ A p r i l  21. 2003— P a ce  2
P u b lic  In t e r e s t  L it ig a t io n  in  A la ska , 1993-2003



Table 1: Public Interest C ases and Fees Paid by the State, F Y  1993 - FY 2003
Case Description Attorneys Fees

FY 93

Stein v. State (Trustees for Alaska) NPDES placer mining permits 314,049

Trustees for Alaska v. Gorsuch i Coal mining permit S39.890
S.E. Conference v. Hickel Reappcrtionment 3635,868

FY 93 Subtotal 3639,306
FY 94

Kuitsarakv. Swope Offshore prospecting permits for platinum in 
Goodnews Bay 330,000

Kuitsarakv. Swope Offshore prospecting permits for platinum in 
Goodnews Bay S7.394

i FY 94 Subtotal 337,894

FY 95

Hickel v. Cowper J Interpretation of Article IX, Section 17 of the Alaska 
| Constitution-’amount available for appropriation." 343,756

S.E. Conference v. Hickel (Minimum 
required exclusive of attorneys fees) Reapportionment 3106,928

Southeast Alaska Conservation Council v. 
State

DNR's granting of concurrence under section 906(k) of 
ANILCA through No-Name Bay, Kuiu Island 344,705

Cleary v. Smith Prisoners’ rights 382,047
Native Village of Toksook Bay v. State Right to subsistence herring fisher/ 333,385

City of Ekwok & Lake & Peninsula Borough 
v. Local Boundary Commission Challenging boundary of Lake & Peninsula Borough $51,407

Kwethluk IRA Council v. Coghill Elections case regarding failure to open certain polling i 
places in 10/94 elections 311,063

i FY 95 Subtotall 3373,290
FY 96

Trustees of Alaska v. State Challenging DNR's best interest finding in O&G lease , 
sale #55 342,855

I
Tuiksarmute v. Heinze

I

Appealing decision by DNR Div of Water to extend j 
water appropriation permits to mining company $6,225

Cleary v. Smith Prisoners' rights 3119,524

Keane v. LBC LBC decision incorporating the City of Pilot Point 311,038

Ken Sorenson v. State Subsistence - moose hunting $60,000
I FY 96 Subtotal' 3239,641

FY 97
Cowper v. Knowles CBRF appropriation language 34,331
O'Callaghan v. Coghill Open/closed primary issue 325,000

Cleary v. Smith Prisoners' rights 385,956
Capital Info Group v. State Deliberative process executive privilege 320,000

Ninilchik Traditional Council v. State Cook Inlet Oil & Gas lease sale #78 385,000
FY 97 Subtotal 5220,289
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Table 1: Public Interest Cases and Fees Paid by the State, FY 1993 - FY 2003 — Continued
FY 98

Payton v. State Upper Yentna River salmon subsistence 554,780

Port Graham & Nanwalek v. State "Zero discharge" in Cook Inlet from drilling platforms 524,G47

Pullen v. Ulmer
Challenging the Lt. Governor's certification of the 

F.I.S.H. Initiative for placement on the November 1996
ballot

524,254

Dansereau v. Ulmer 1994 Gubernatorial election 583,356
FY 98 Subtotal 5186,437

Case Description Attorneys Fees

Bess v. Ulmer
Challenging same sex marriage constitutional 

amendment S50.245

Cleary v. Smith Prisoners' rights 556,734
Kachemak Bay Conservation Society v. 

State
Cook Inlet Oil & Gas lease sale #85A S37,050

I FY 99 Subtotal! 5144,029

FY 00

Clear/ v. Smith Prisoners' rights 513,221

Alexie v. State Effect of cultural adoption on child support obligation S34.742

FY 00 Subtotal 547,963

FY 01

Planned Parenthood v. State Unconstitutionality of partial birth abortions 5102,725

Cook Inlet Keeper v. State
Challenge to DNR's best interest finding in oil & gas 

lease sale 581,795

NAEC/Sierra Club v. State
Challenge to DNR's ROW permitting process for an 

electric transmission line 599,102

Cleary v. Smith | Prisoners' rights S119,379

Greenpeace v. State Water permitting related to the Northstar project 512,488

Gilbertson v. State
Challenge to DNR process of identifying RS2477 

easements.
52,263

II FY 01 Subtotal 5417,751

FY 02

Planned Parenthood v. State
Abortion funding for the General Relief Medical 

Program
5228,062

Cleary v. Smith Prisoners' rights 59,295

ACLU v. State Challenge to 1996 campaign finance reform legislation 5107,814

I
In Re 2001 Redistricting Cases v. Alaska 

Redistricting Board
Reapportionment S1.501.967

FY 02 Subtotal S1,847,137

Legislative Research Services Reoort 03 150. Aprl 2003 °aqe



Tab!a 1: Public Interest C ases and Fees Paid by the State, FY 1993 - FY 2003 — Continued
FY 03

Neighborhood Mine Watch v. State, DNR i 
and Fbks Gold Mining Inc.

Best interest finding for ROW issued <& requirement to 
assess economic impacts to businesses neighboring 

the ROW
S22.242

Alaskans for Efficient Government v. State
Challenge to ballot measure 2 in re legislative session 

move 524,000
I

Lynn Canal Conservation, Inc. v. State
DNR's list of generally allowed uses on state land must 

be promulgated by regulation S20.26C

In Re 2001 Redistricting Cases v. Alaska 
Redistricting Board

Reapportionment S240.923

i FY 03 To Date 5307,425
All Years

Weiss v. State Mental Health Land Trust breach 54,578,758

Total Payments FY93 - FY 03 (to date) $9,090,422
NOTES: This table shows fiscal years in which judgments were paid, not necessarily yearc in which cases were decided. Not Included are cases that 
settled out of court, and public interest cases that did not result in a judgment against the State (unless the decision was appealed :o the Supreme Court 
and public interest status was at issue).
Amounts paid represent awards of attorney fees and exclude awards for costs, with the exception of the FY02 amount for In Re 2001 Redistricting Cases. 
In lhat consolidated case, the Redistricting Board and the Craig plaintiffs stipulated in superior court to the award of fees and costs in the amount of 
5173,922. A relatively small but unspecified portion of this amount represents costs. In every other regard, the court orders in this case were specific as to 
the amounts for fees and costs, and of those awards, costs represented approximately 11 percent of the tctal.
A statute that would eliminate the court's authority to awara full attorneys fees under its own rules would not entirely eliminate instances in which the court 
could award full fees: some other state and federal laws allows for full fees. At this writing, federal law could have been a factor in determining fees 
awarded under Cleary v. Smith. In Weiss v. S tate. the plaintiffs received an appropriation of S3,500,000 for the land work. The appropriation did not go 
through the judgment process, which removes litigants from the public interest litigant category. That amount is therefore not reflected in the above nearly 
54 5 million for Weiss.
SOURCE: Kathryn Daughhetee, Administrative Services Director. Department of Law, (907) 465-3673, ana Pat Davidson, Legislative Auditor, Division of 
Legislative Audit, (907) 465-3830.
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T a b l e  2: O t h e r  P u b l i c  I n t e r e s t  L i t ig a t io n  B e f o r e  t h e  A la s k a  S u p r e m e  C o u r t ,  FY 1993
FY 2 00 3

C ase  Name Citation Subject
Valleys Borough Support Comm. v. Local 

Boundary Commision
863 P.2d 232 (1993) Incorporation of Borough

Municipality of Anchorage v. Citizens for 
Representative Governance

880 P 2d 1058 (1994) Validity of petitions to recall school board 
members from office.

Eyak Traditional Elders Counsel v. Sherstone, 
Inc., 904 P.2d 420

904 P.2d 420 (1995)
Attorney's fees after voluntary dismissal of 

aciion to enjoin logging on land alleged to be 
ancestral village & burial grounds

Spenard Action Comm. v. Lot 3, Block 1, 
Evergreen Subdivision

902 P.2d 766 (1995) Subsistence hunting and fishing-challenge to 
"all Alaskans" eligibility

Kodiak Seafood Processors Ass’n v. State 900 P 2d 1191 (1995) Pem-iit to a private fisher for exploratory fishing 
in closed w^'ers

State v. United Cook Inlet Drift Ass'n 895 P.2d 947 (1995) Subsistence hunting and fishing-challenge to 
"all Alaskans" eligibility

Keam v. Loral Boundary Commission 893 P.2d 1239 (1995) | Incorporation cf city

Griswold v. City of Homer 925 P.2d 1015 (1996) Validity of a city ordinance re zoning, and 
conflict of interest

Laverty v. Alaska Railroad Corp. 13 P.3d 725 (2000) Extraction of gravel & Public Notice Clause, 
Alaska Const, art. VIII, § 10

Gwich'in Steering Comm. v. Office of the Governor 10 P.3d 572 (2000) ; Deliberative process executive privilege (re 
ANWR lobbying activity)

i
Matanuska Elec. Ass'n Inc. v. Rewire the Bd. 36 P.3d 585 (2001) Rural electric cooperative-removal of directors

Anchorage Police Dep't Emples. Ass'n v. 
Municipality of Anchorage 24 P.3d 547 (2001)

Substance abuse testing for police and fire 
department employees in safety-sensitive 

positions

Cabana v. Kenai Peninsula Borough
Whether classification of municipal land is a 

21 P.3d 833 (2001) legislative decision or quasi-judicial and subject
to appeal

Koyukuk River Tribal Task Force v. Rue 63 P.3d 1019 (2003) ■ Moose management

NOTES: Included are Alaska Supreme Court public interest cases against the State in which the plaintiff lost (i.e., no fees paid and. therefore 
the case is not included in Table 1). It also includes cases (both winning and losing) against other governmental entities that were appealed to 
the Supreme Court and for which status as a public interest litigant was at issue. Not included are cases that settled out of court and those 
public interest cases that resulted in judgments for attorney's fees against the State.
SOURCE: Lexis search of Alaska cases within the past ten years.

Legislative Research Sernces Report 03 150 March 2003 -age i



Apr-08-03 04:02pm From-Ross I  Miner 907-226-6872 T-374 P 001/002 F-7

Wayne Law Office? of

Anthony f
| ROSS & MINER

Ross A Professional Corporation
327 LnstFireweed Lane, Suite 201 

Anchorage, Alaska 99503
Wayne Anthony R 355 (907) 276-5307
Edward L. Miner (907) 276-6672 - FAX
Michael Grapcr
Timothy Peters
Vince Cuny

8 April 2003
To Members o : the 2003 Alaska Legislature:

Curtis W. Patreson. Paralegal

IRe: SB 97andH B  145

Dear Legislator:

It is my understanding that the Alaska Legislature is considering Senate Bill 97 
and House BilJ 145 (or variants thereof) which would virtually eliminate die "public interest 
litigants" rule that shields Alaskans from punitive awards o f attorneys fees when they act as 
private Attorneys General and bring suit to correct abuses o f government. These bills should be 
defeated in al their forms!

I have participated, as an attorney and as a plaintiff, in a number o f such suits.

In Citizens for the Preservation of the Kenai River, Inc. v. Sheffield. 758 P.2d 
624 (Alaska 19^8), m y  office represented a large number of power boating enthusiasts protesting 
a horse-power restriction on motor boats operating on the Kenai River. The State was trying to 
eliminate erosion to the banks o f the Kenai caused by wakes from passing power boats.
Although we pointed out that a faster boat diat is able to travel "on the step" makes less wake 
rhan a slower boat that cannot "get on its step", we lost that suir. A few years ago, at least one 
State expert was quoted in the Daily News saying that we had been right about our position.

Subsistence. 
Constitution w 
that suit.

In McDowell v. State. 785 P.2d 1 (Alaska 1989), my office represented Mr. 
McDowell and several other plaintiffs in seeking to set aside the State’s rural preference for 

'he suit was brought on behalf o f all Alaskans seeking to uphold Alaska’s 
hich provides for equal access to fish and wildlife resources in Alaska. We won

In Alaska G un Collectors Associatiou v. State of Alaska and Tonv Knowles et
al, I represented a group of Alaskans who objected to the Governor requiring that State surplus 
firearms be destroyed rather than sold at public auction. Suit w a , brought to seek an injunction 
prohibiting the destruction of such firearms. After some 50 firearms (some of which were highly 
collectable) were cut up with a welding torch, we amended our complaint to ask for monetary
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damages on behalf of the people of Alaska against the Governor, personally, for willftil 
destruction of State property. When that happened, the Governor called a moratorium on the 
destruction o f Surplus guns. After the Legislature enacted legislation prohibiting such 
destruction’, thie case settled with the Governor agreeing to end the destruction of surplus 
firearms, and the State paying a portion of my attorneys fees.

j[n several other cases I participated as plaintiff, along with other Republicans (and 
others) to challenge the State’s campaign donation regulations. I f  I recall we won most, if  not 
all, o f those suits and all Alaskans (and especially Republican legislators and the Republican 
Party of Alaska) benefiued from such litigation.

None of those lawsuits would have been pursued had the specter of 
substantial attorney fees loomed on the horizon in the event we had lost those cases!

Passage o f this
We ask that our citizens take an active interest in improving State government, 
proposed legislation would have a chilling effect on such participation!

il  urge vou, most strongly, to defeat SB 97 and BOB 145. and all of their 
substitutes and amendments!

Sincerely,

^ h e  legislation was spurred on by the publicity garnered from our lawsuit against the 
Governor.



HB 1 4 5 -  Public In terest L itigants Q uestionable Im pacts

1. Q uestion: The Administration is claiming that the bill has limited scope, but it looks 
like the bill would impact a wide variety o f interests. Which o f these cases, to the best of 
your knowledge, would not be granted Public Interest Litigant status if this bill passes'?

Citizens for the Preservation of the Kenai River, Inc. v. Sheffield, 758 P.2d 624
(Alaska 1988): A group o f boat-owners brought suit challenging the validity o f a 
state regulation limiting horsepower o f motorized boats on the Kenai River.

•  M ore inform ation- The attorney for this case, Wayne Anthony Ross, has 
written a letter citing this case, among others in his opposition to SB 97 and 
HB 145. If not for the public interest rule, the boat owners would have been 
required to pay tens o f thousands o f dollars to the State o f Alaska in attorney’s 
fees.

K odiak Seafood Processors Ass’n v. S tate, 900 P.2d 1191 (Alaska 1995): Seafood 
processors association challenged DNR’s decision to issue a permit to a private 
fisherman for exploratory scallop fishing in closed waters.

« More Information: The association lost the case but was protected by the 
public interest litigant rule from paying the State's attorneys’ fees. If SB 97 
had been law, the seafood processors association would have had to shoulder 
the cost of the State's attorneys’ fees.

A laska Survival, Inc. v. Dept, of N atural Resources. 723 P.2d 624 (Alaska 1988): 
An organization of local residents filed suit regarding state land disposal o f 32 
agricultural homesteads.

2. Q uestion: These don’t sound like well-funded environmental groups. Don't we still 
risk limiting legitimate claims against bad state decisions under this bill?

3. Q uestion: Would these folks been able to challenge the state if they weren't granted 
the Rule 82 exemption?

4. Q uestion: What about cases where citizens are challenging the constitutionality o f a 
decision. Don’t we want to protect those citizens from state attorney fees? What about 
McDowell v. S tate, 785 P.2d 1 (Alaska 1989)? The McDowell case is the basis for the 
current subsistence priority/equal protection controversy.

5. Q uestion: Haven't there been other cases where public interest litigants challenged 
state decisions and forced good public policy?

6. Q uestion: Is the purpose of the law to stop environmental groups from suing the 
state?

7. Q uestion: Are there other ways to achieve this goal without hurting the rights o f other 
citizens?

8. Q uestion: The cost to the state o f these cases has been cited as the reason for the bill.
' 1 ;iy aren't we limiting rule 82 exemption in other cases that cost the state lots o f money? 
Redistricting for example.



Unintended Consequences
Closing the D oor on Public In te res t L itigants (HB 145)

Two bills currently under consideration in the Alaska State Legislature would severely limit 
Alaskans’ ability to challenge poor government decisions, SB 97 and HB 145 change the court 
rules that allow public interest litigants to recover legal expenses for challenges o f decisions 
made by the Departments o f Natural Resources, Environmental Conservation, and Fish and 
Game. The current Rule 82 exemption is necessary to ensure that bad decisions by state 
agencies can be challenged by citizens o f the state.

Public Interest Litigants, by definition, are not motivated by an economic incentive, but rather by 
an interest in the resolution o f a significant public policy issue. In 1974 the Alaska Supreme 
Court removed barriers that allowed only the rich to challenge bad government decisions.

While it has been argued that the bills target suits by environmentalists. SB 97 and HB 145 do 
not single out these plaintiffs, but rather impact all citizens’ ability to challenge decisions by 
DNR, ADF&G. and DEC. As the Alaska Supreme Court once said “the policy of awarding full 
attorney’s fees to public interest litigants was designed to encourage plaintiffs to raise issues of 
public interest as private attorneys general.”

All Sides Impacted
Public interest litigants represent all points along the ideological and political spectrum. If not 
for the public interest rule, citizens, such as those cited below, would be required to pay tens of 
thousands of dollars to the State o f Alaska in attorney's fees if  they do not prevail.

Citizens for the Preservation o f the Kenai River. Inc. v. Sheffield. 758 P.2d 624 (Alaska 1988):
A group o f boat-owners brought suit challenging the validity o f a state regulation limiting 
horsepower o f motorized boats on the Kenai River. If not for the public interest rule, the boat 
owners would have been required to pay tens o f thousands o f dollars to the State o f Alaska in 
attorney’s fees. This would deter other multiple use advocacy groups from going to court to 
protect their access rights against overzealous regulators in the state agencies.

Pavton v. State. 938 P.2d 1036 (Alaska 1997): Rural residents sued DNR for failing to establish 
a subsistence salmon fishery on the upper Yentna River. The Court remanded the decision to the 
Board o f Fisheries for fiirther consideration, and the prevailing plaintiffs were able to obtain their 
reasonable attorneys' fees under the public interest litigant rule.

Evak Traditional Elders Council v. Sherstone. Inc.. 904 P.2d 420 (Alaska 1995): A traditional 
village elders council disputed logging plans regarding historic sites.

Alaska Survival. Inc. v. Dept, o f Natural Resources. 723 P.2d 624 (Alaska 1988): An 
organization of local residents filed suit regarding state land disposal o f 32 agricultural 
homesteads.

Unnecessary Changes
Existing law already protect against frivolous litigation. The courts are charged with deciding 
whether a plaintiff passes the public interest litigant test. Secondly, the courts already allow the 
courts to reduce a fee award for a variety o f reasons in cases where the judge finds the requested 
award unreasonable. Attorneys are held accountable by the threat o f significant fines for 
bringing frivolous claims.



HB 145 and the 2/3rds Vote Requirement
SB 97 would abolish the Public Interest Litigation rule adopted by the Alaska Supreme Court
over 25 years ago. Apparently, the bill’s sponsors may have been advised that this rule can be
change by a simple majority vote. This is incorrect.

• The Alaska Constitution vests the Supreme Court with the authority to adopt rules of 
procedure. It states that the Legislature may only change these rules by a 2/3 vote o f each 
house. Alaska Const, art. IV, § 15.

•  The Public Interest Litigation exception to Civil Rule 82 is a rule o f procedure adopted and 
reaffirmed repeatedly in the Supreme Court’s published opinions and by a Supreme Court 
Order. City o f  Anchorage v. McCabe, 568 P.2d 986 (Alaska 1977); Supreme Court Order 
1118. In fact, one o f Civil Rules expressly states that, "These rules are promulgated pursuant 
to constitutional authority granting rule making power to the supreme court....” Civil Rule 
93.

•  The framers o f the Alaska Constitution based the Court’s rulemaking power on the example 
o f New Jersey, whose Constitution also vests rulemaking authority with its Supreme Court. 
Report o f the Committee on Judiciary Branch, Alaska Constitutional Convention (Dec. 5, 
1955). New Jersey and other states that vest their Supreme Courts with rulemaking authority 
have held that attorneys’ fees are matters o f procedure assigned to the courts for rule-making. 
This case law holding was long-established at the time of the adoption o f A laska's 
Constitution. See, e.g. W estervelt'sSons v, Regency, 3 N.J. 472 (1950).

•  From Statehood to the present, the Legislature lias consistently recognized the Alaska 
Supreme Court’s authority in this area:

o In 1960, the Alaska Legislative Council confirmed that the taxation o f costs and the 
allowance o f attorneys' fees as costs are considered a matter o f procedure. Alaska 
Legislative Council Memo, “The Coordination o f Legislative Bill Drafting and 
Statutory Revision with Judicial Rule Making in Alaska.” July 1. 1960. pp. 35-36.

o In 1962, the Alaska Supreme Court worked in cooperation with the Alaska
Legislative Council to separate all procedural law from existing statutes. At that time, 
all procedural laws were codified into court rules, including the provision for 
attorneys’ fees in Civil Rule 82. See Silverton v. Marler, 389 P.2d 3 (Alaska 1964). 
The Legislature recognized and acceded to the Supreme Court’s authority by 
adopting AS 0°.60.010.

o A House Report accompanying the Legislature's adoption o f the 1962 Code o f  Civil 
Procedure distinguished between substance and procedure, explaining that "The Code 
o f Civil Procedure includes ... the basic law dealing with judgments, but not all 
matters as to their contents, such as co s ts ,... attorneys' fees, and the like because this 
matter is the prope: subject o f the many court Rules o f Civil Procedure treating o f it, 
include Rules 54, 73, 78. 79 and 82." Sec House Journal, Report o f House Judiciary 
Committee, Code o f Civil Procedure (CS SB 105), March 6, 1962, p. 390.

o In subsequent legislative Sessions, all bills addressing the Public Interest Litigation 
rule have recognized that 2/3 vote was required. See SB 182 (22nd Leg.); HB 176 &
SB 123 (21st Leg.); HB 512 & SB 172 (18lh Leg.).



HB 145

QUESTIONS REGARDING THE REQUIREMENT FOR 2/3 VOTE

1. Is the Public Interest Litigant Rule a rule within the meaning o f  Alaska Const, art. IV, § 15 ?

Background: The Alaska Constitution vests the Supreme Court with the authority to 
“make and promulgate" rules o f procedure. The Constitution does not limit the manner in which 
the Supreme Court may “make and promulgate” its rules. This may suggest that the Court has 
the authority to promulgate its rules through a number o f means, including not only the Rules o f 
Civil Procedure, but also the Rules o f  Professional Responsibility. Court Orders, and published 
Court Opinions. The Alaska Supreme Court has adopted the Public Interest Litigant Rule 
through case law and court order.

2. If the Public Interest Litigant Rule is a rule within the meaning o f Alaska Const, art. IV. § 15, 
does the "except as otherwise provided by law" language in Rule 82 establish a basis for the 
Legislature to modify the Public Interest Litigant Rule by simple majority?

Background: Rule 82 provides that “except as otherwise provided by law or agreed to by the 
parties, the prevailing party in a civil case shall be awarded attorney's fees calculated under this 
rule." However, the Public Interest Litigant Rule is not part o f Rule 82.'

3. Did the framers o f the Alaska Constitution view the issue o f fees and costs as generally 
procedural or substantive in nature?

Background: The framers o f the Alaska Constitution based the Court's rulemaking power on 
the example o f New Jersey, whose Constitution also vests rulemaking authority with its Supreme 
Court. Report o f the Committee on Judiciary Branch. Alaska Constitutional Convention (Dee. 5. 
1955). New Jersey and other states that vest their Supreme Courts with rulemaking authority 
have held that attorneys' fees are matters o f procedure assigned to the courts for rule-making.
This was well established in New Jersey at the time o f the adoption o f A laska's Constitution.
See. e.g.. IVeslervelt's Sons r. Regency. 3 N.J. 472 (1950),

4. In previous sessions where the Legislature has considered bills limiting the public interest 
litigant rule, has the Legislature found that such bills require a 2/3 vote?

Background: The legislature has introduced bills in previous sessions addressing the public 
interest litigant rule. See SB 182 (22ml Leg.): IIB 176 & SB 123 (2 Is1 Leg.): HB 512 & SB 172 
(18lh Leg.). Each of these bills required a 2/3 vote.

1 Referring to a Supreme Court Order that is referenced in Rule 82, Craig Tillery from the Department of 
Law stated: "In the Order, the Court makes clear that the changes to Civil Rule 82 have no effect on 
existing Alaska law regarding public interest litigant attorney's fees. Implicit in its brief mention o f  the 
public interest exception is that Civil Rule 82 does not govern or inform the public interest litigant 
doctrine." Response by Craig Tillary to Inquiry of Office of Senator Ellon. April 8. 2003.
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M E M B E R ’ O F ' T H E  
N A T I O N A L  
A S S O C I A T I O N ' O F  
P R O T E C T I O N ' S  
A D V O C A C Y  
S Y S T E M S

Honorable Lesil McGuire, chairwoman 
House Judiciary Committee 
Alaska State Capitol, Room 118 
Juneau, Alaska

Re: HB 145: Public Interest Litigants, attorneys fees,
Rule 82, Alaska R. Civil Proc. and Rule 508 
Alaska R. Appellate Proc.

Dear Representative McGuire:

Enclosed is a copy our comments on CSSB 97, a work draft o f  SB 97, the 
Senate companion bill to HB 145. The bill passed out o f the Senate Resources 
Committee without adopting the amended version, to which these comments were 
addressed. With the colloquy that took place, both in Senate Resources and in 
Senate Judiciary, it appears that the bill is not intended to adversely affect access to 
the court system by Alaskans with disabilities. The bill appears to be limited and 
focused on disputes arising out o f  actions by the Alaska Departments o f 
Environmental Conservation, Fish and Game, or Natural Resources regarding natural 
resource decisions.

However, HB 145 as currently before your committee contains ambiguity. 
The structure o f the revision o f AS 09.60.010 and new rule 82(g) [see sections 1 and 
3 o f the bill] could be construed to apply more broadly to any dispute involving any 
“agency” action to adopt a regulation or to appeal any administrative adjudicative 
proceeding. The problem is the intended effect o f the phrase that follows 
“determination” on page 1, line 14: does the phrase that follows modify the 
preceding phrase, or is it a separate category o f civil action that is governed? Also, 
the term “agency” is undefined in the bill, and so it is unclear whether the effect o f 
the bill is limited to just the three agencies listed, to all state agencies, or whether it 
applies to all levels o f government (municipal, borough, or other public agencies).

Alaskans with disabilities may be involved in disability-related disputes with 
DEC, Fish and Game, or DNR. The Disability Law Center o f Alaska has 
represented individuals who, because o f their disability, were unable to access 
hunting and fishing areas. Bn^ed upon our advocacy, modifications to regulation 
were provided, enabling our clients equal access to trie hunting and fishing programs 
o f the State. The disability laws apply to all aspects o f state function, including 
regulation o f fish, game and other natural resources. See, e.g., Applicability o f  the 
Americans with Disabilities Act to Regulations o f  the Boards o f  Fish and Game, Inf. 
Op. Atty. Gen. Alaska (Oct. 23, 1992)(copy enclosed).
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We have previously opposed bills that have been more broadly worded than the current 
version o f  HB 145, now before your committee. For your benefit, I enclose a copy o f  the 
minutes from a hearing before the Alaska House Judiciary Committee from 2001 on former 
Senate Bill 183. The testimony given then is still relevant today. We urge reconsideration o f  the 
idea that elimination of the public interest litigant exception is the best approach.

We have reviewed another proposed amendment to SB 97 which was discussed in Senate 
Judiciary, which would more emphatically limit the bills’ effect to matters arising from the 
resource-related activity o f the Departments o f  Resources, Environmental Conservation, and Fish 
& Game. Although we can envision matters where a person with a disability might seek access 
to the courts as a public interest litigant, the revisions discussed in Senate Judiciary, based on 
Assistant Attorney General David Marquez’ letter o f April i7, 2003 to Senator Seekins, does 
appear to clarify and narrow the scope of the bill.

There will remain the question whether the amendments as proposed by AAG Marquez 
will leave the bill as a modification o f the Alaska Court Rules, or not. If  asked I will express my 
views on that question during tomorrow’s hearing. However, with the revisions proposed by Mr. 
Marquez, we cannot say that the bill as amended is bad for all Alaskans with disabilities, 
although the bill would limit the ability o f an Alaskan with a disability-related claim against one 
o f the three identified department.

We look forward to working with your committee, staff, and the Administration to ensure 
that Alaskans with disabilities continue to have access to the court system — as public interest 
litigants when appropriate — to redress grievances. We urge that the ambiguities o f HB 145 be 
clarified, and if  not clarified, that the bill should not become law as it would create more 
problems than it would solve.

Very truly yours,

Rooeri o. onggs
Cc: (w/encls.)

Members o f House Judiciary Committee 
David Marquez, Assistant Attorney General



CSSB 97 
Testimony of Janel Wright 

Disability Law Center of Alaska 
April 7,2003

The “public interest litigants” rule currently protects the public’s ability to challenge 

State decisions on matters o f broad public interest without subjecting themselves to the 

financial hardship o f  paying the State’s attorney fees if  litigation is not successful. CSSB 

97 eliminates this protection by prohibiting courts from taking into consideration the 

public interest nature o f the case when a court determines whether to award attorney fees 

to the prevailing party.

The Disability Law Center o f Alaska is the Protection and Advocacy System designated 

to advocate on behalf of Alaskans with disabilities. Air important component o f our 

ability to effectively advocate on behalf o f Alaskans with disabilities is judicious pursuit 

o f state court remedies. To eliminate public interest litigant status will effectively 

eliminate individuals with disabilities’ opportunity to access the judicial branch o f their 

government to enforce their rights. Individuals with disabilities have the highest rate of 

unemployment of any group in our country and, as a group, have the highest number 

living in poverty. I f  faced with the prospect o f liability for the defense’s attorney fees, 

individuals with disabilities will be unable to protect their rights.

Eliminating the current body o f case law regarding allocation o f attorney fees is 

unnecessary. The "public interest litigant exception" does not foster frivolous lawsuits. 

The Alaska Supreme Court has clearly stated that any lawsuit brought frivolously or 

vexatiously exposes both the attorney and the client to payment o f the defense's attorney 

fees, including an award o f full fees in egregious cases. As such, there is no real need for 

this bill.



It was the wise decision of the framers of both the Alaska and the U.S. Constitutions that 
citizens have not one, but three avenues to access their government and redress their 
grievances. The executive, the legislative and judicial branches of the government each 
serve an important role in providing checks and balances against unwarranted 
government action against individuals. Alaska Civil Rule 82’s public interest litigant 
exception is designed to recognize and enable access by individuals to the judicial branch 
of their government to resolve legal disputes. The effect o f CSSB 97 is to deter citizens 
from participating in good faith actions to protect their rights when government agencies 
overstep their authority, violate their rights and make arbitrary decisions.

I urge you to vote against this bill.
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Mouse JUDICIARY Minute

Apr 30, 2001

SB 1 8 3 - A T T Y  FEES :APPORTIONMT/PUBLIC I N T . L I T I G A N T

CHAIR ROKEBERG a n n o u n c e d  t h e  f i r s t  o r d e r  o f  b u s i n e s s ,  SENATE 
B I L L  NO. 1 8 3 ,  "An A c t  r e l a t i n g  t o  p u b l i c  i n t e r e s t  l i t i g a n t s  a n d  
t o  a t t o r n e y  f e e s ;  a n d  a m e n d i n g  R u l e  8 2 ,  A l a s k a  R u l e s  o f  C i v i l  
P r o c e d u r e . "

N u m b e r  0 0 5 2

B I L L  CHURCH, S t a f f  t o  S e n a t o r  D a v e  D o n l e y ,  A l a s k a  S t a t e  
L e g i s l a t u r e ,  c a m e  f o r t h  o n  b e h a l f  o f  t h e  S e n a t e  F i n a n c e  
C o m m i t t e e ,  s p o n s o r  o f  SB 1 8 3 .  He s t a t e d :

S e n a t e  B i l l  [ 1 8 3 ]  m a k e s  p u b l i c  i n t e r e s t  l i t i g a n t s  
s u b j e c t  t o  A l a s k a  C o u r t  R u l e  82  r e g a r d i n g  j u d g m e n t s  
f o r  a t t o r n e y  f e e s ,  t h u s  a d o p t i n g  a  u n i f o r m  s t a n d a r d  
f o r  a l l  l i t i g a n t s .  C o u r t s  w o u l d  s t i l l  c o n t i n u e  t o  
h a v e  t h e  a b i l i t y  t o  a w a r d  h i g h e r  f e e s  o r  f u l l  a t t o r n e y  
f e e s  w h e n e v e r  t h e  c o u r t  f e l t  t h a t  e x c e p t i o n a l  
c i r c u m s t a n c e s  j u s t i f i e d  t h e  h i g h e r  a w a r d .

T h r o u g h  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n s ,  t h e  d o c t r i n e  
k n o w n  a s  P u b l i c  I n t e r e s t  L i t i g a n t  D o c t r i n e  [ P I L D ]  h a s  
b e e n  e s t a b l i s h e d .  T h e  d o c t r i n e  i s n ' t  c o d i f i e d  i n  l a w  
o r  s e t  o u t  i n  a n y  c o u r t  p r o c e d u r e .  T h e  c o u r t s  
a p p a r e n t l y  f e l t  t h a t  t h e  P u b l i c  I n t e r e s t  L i t i g a n t  
D o c t r i n e  c r e a t e d  a  s o c i a l  p o l i c y  t o  e n c o u r a g e  
p l a i n t i f f s  t o  a d v o c a t e  f o r  i s s u e s  t h a t  a r e  d e e m e d  b y  
t h e  c o u r t  t o  b e  i n  t i e  p u b l i c  i n t e r e s t .

C i v i l  R u l e  82  s e t s  o u t  t h e  f o r m u l a  f o r  t h e  
r e i m b u r s e m e n t  o f  a t t o r n e y  f e e s  t o  b e  c o l l e c t e d  b y  a  
p r e v a i l i n g  p a r t y  i n  a  l e g a l  a c t i o n .  C o u r t  C i v i l  R u l e  
82 l i m i t s  a t t o r n e y s '  f e e s  r e c o v e r e d  b y  p r e v a i l i n g  
l i t i g a n t s  t o  2 0  p e r c e n t  o f  t h e  l i t i g a n t s '  r e a s o n a b l e  
a c t u a l  a t t o r n e y s '  f e e s  i n c u r r e d  o n  a  c a s e  r e s o l v e d  
w i t h o u t  t r i a l  a n d  3 0  p e r c e n t  i n  a  c a s e  t h a t  d o e s  g o  t o  
t r i a l .

T h e  P IL D  d o e s  c r e a t e  a n  e x c e p t i o n  t o  C x v i l  R u l e  82 b y  
a l l o w i n g  t h e  c o u r t s  t o  c l a s s i f y  a  p a r t y  a s  a  p u b l i c  
i n t e r e s t  l i t i g a n t ,  t h u s  a l l o w i n g  t h e  p a r t y  t o  c o l l e c t  
f u l l  o r  r e a s o n a b l e  a t t o r n e y  f e e s  i f  t h e y  p r e v a i l .  A nd
i f  t h e y  l o s e ,  t h e  p u b l i c  i n t e r e s t  l i t i g a n t  p a y s  n o n e
o f  t h e  p r e v a i l i n g  p a r t y ' s  a t t o r n e y  f e e s .  A n d  i t ' s  n o t  
a  g o o d  p u b l i c  p o l i c y  w h e n  n o t  e v e n  i n n o c e n t  v i c t i m s  o f  
v i o l e n t  c r i m e  who  b r i n g  s u b s e q u e n t  c i v i l  s u i t  a g a i n s t  
c r i m i n a l s  a r e  a l l o w e d  s u c h  g e n e r o u s  a t t o r n e y  f e e s .

A d d i t i o n a l l y ,  S e n a t e  B i l l  1 8 3  p r e v e n t s  l e g a l  f e e s  f r o m  
b e i n g  a w a r d e d  t o  a  l i t i g a n t  f o r  c l a i m s  o n  w h i c h  t h e y  
d i d  n o t  p r e v a i l .  S u c h  a w a r d s  s e r v e  t o  p r o m o t e
s p u r i o u s  l a w s u i t s ,  s i n c e  p l a i n t i f f s  k n o w  t h e y  w i l l
r e c e i v e  c o m p e n s a t i o n  f o r  a l l  c o s t s  e v e n  i f  t h e y  o n l y  
w i n  o n  o n e  o r  s e v e r a l  o f  t h e  p o i n t s  t h a t  t h e y  b r o u g h t
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T h i s  p r o b l e m  w a s  c r e a t e d  r e c e n t l y  i n  a n  A l a s k a  S u p r e m e  
C o u r t  d e c i s i o n  t i t l e d  D a n s e r e a u  v .  U l m e r  i n  1 9 9 8 .  
P r i o r  t o  D a n s e r e a u  v .  U l m e r . l a w y e r  f e e s  f o r  p u b l i c  
i n t e r e s t  l i t i g a n t s  w e r e  o n l y  a w a r d e d  f o r  i s s u e s  o n  
w h i c h  t h e y  p r e v a i l e d .  D a n s e r e a u  v .  U l m e r  s e t  a
p r e c e d e n t  t h a t  a l l o w s  c o u r t s  t o  a w a r d  l a w y e r  f e e s  f o r  
a l l  c o n t e s t e d  p o i n t s  e v e n  i f  t h e  p u b l i c  i n t e r e s t  
l i t i g a n t  o n l y  p r e v a i l e d  o n  o n e .

S e n a t e  B i l l  1 8 3  a l s o  i n c l u d e s  a  p r o v i s i o n  t h a t  g i v e s  
c o u r t s  t h e  f l e x i b i l i t y  t o  c o n t i n u e  t o  f o l l o w  t h e  
D a n s e r e a u  c a s e  o r  a w a r d  h i g h e r  o r  f u l l  a t t o r n e y  f e e s  
w h e n  t h e  c o u r t  f i n d s  e x c e p t i o n a l  c i r c u m s t a n c e s  t o  
j u s t i f y  t h e  h i g h e r  r e w a r d .  S e n a t e  B i l l  1 8 3  w a s  
i n t r o d u c e s  t o  m a k e  p u b l i c  i n t e r e s t  l i t i g a n t s  e q u a l l y  
a c c o u n t a b l e  f o r  t h e i r  l a w s u i t s  a n d  t o  p r o t e c t  t h e  
s t a t e  f r o m  h a v i n g  t o  p a y  e x c e s s i v e  l a w y e r  f e e s  f o r  
f r i v o l o u s  p u b l i c  l i t i g a n t  c a s e s .  B a s e d  o n  t h e  c l a i m s  
p a i d  i n  r e c e n t  y e a r s  t h i s  l e g i s l a t i o n  c o u l d  s a v e  t h e  
s t a t e  h u n d r e d s  o r  t h o u s a n d s  o f  d o l l a r s  a n n u a l l y .  . . .

F i n a l l y ,  w h a t  t h i s  d o e s  i s  i t  p r o m o t e s  a  u n i f o r m  
s t a n d a r d  o f  a t t o r n e y  f e e  p a y m e n t s  u n d e r  R u l e  8 2  t o  a l l  
l i t i g a n t s  [ a n d ]  i t  c r e a t e s . a  d i s i n c e n t i v e  t o  p r o m o t e  
s p u r i o u s  l a w s u i t s .  . . .  I t  d o e s  n o t  d i m i n i s h  t h e  
a b i l i t y  o f  t h e  c o u r t  t o  a w a r d  h i g h e r  o r  f u l l  a t t o r n e y  
f e e s .  I n  o t h e r  w o r d s ,  a  c o u r t  c a n  s t i l l  a w a r d  t h e  
f u l l  f e e  i n  a  p u b l i c  i n t e r e s t  l i t i g a n t  c a s e ,  b u t  i t  
d o e s  s e t  t h e  s t a n d a r d  f o r  t h e  c o u r t  a s  a  b a s e l i n e  t h a t  
t h e y  a r e  s u b j e c t  t o  R u l e  82 u n l e s s  t h e y  w i s h  t o  g o  
b e y o n d  t h a t .

3 o ,  a n y o n e  t h a t ' s  g o i n g  t o  s a y  t h a t  t h i s  t a k e s  a w a y  
t h e i r  r i g h t  t o  c o l l e c t  a t t o r n e y  f e e s ,  I  d o n ' t  b e l i e v e  
h a s  r e a l l y  r e a d  t h e  b i l l ,  b e c a u s e  i t  d o e s  n o t  d o  t h a t .
I n  e a c h  s i t u a t i o n ,  i t  a l l o w s  t h e  c o u r t  t o  a w a r d  t h e  
a t t o r n e y  f e e s .  A n d  l a s t l y ,  i t ' s  j u s t  g o o d  p u b l i c
p o l i c y  t o  t r e a t  a l l  l i t i g a n t s  a l i k e .

N u m b e r  0 4 1 8

CHAIR ROKEBERG a s k e d  H r .  C h u r c h  w h e t h e r  t h e  c h a n g e  i n  p o l i c y  i n  
t h e  D a n s e r e a u  c a s e  i s  t h e  p r i m a r y  r a t i o n a l e  f o r  b r i n g i n g  f o r t h  
t h i s  p a r t i c u l a r  b i l l .

MR. CHURCH r e s p o n d e d  t h a t  t h i s  b i l l  w a s  b r o u g h t  f o r t h  i n  t h e  
2 1 s t  l e g i s l a t u r e .  I t  m a d e  i t  t h r o u g h  t h e  S e n a t e ,  b u t  i t  w a s  t o o  
l a t e  i n  t h e  s e s s i o n  t o  r e c e i v e  a  ' h e a r i n g  i n  t h e  H o u s e .

N u m b e r  0 4 9 1

DALE BONDURANT, A l a s k a  C o n s t i t u t i o n a l  L e g a l  D e f e n s e  C o n s e r v a t i o n  
F u n d ,  t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  o p p o s i t i o n  t o  SB 1 8 3 .  He 
s t a t e d  t h a t  h e  t h i n k s  t h i s  e f f e c t i v e l y  e l i m i n a t e s  t h e  a b i l i t y  o f  
a n  o r d i n a r y  " J o h n  D o e "  t o  l e g a l l y  d e f e n d  t h e  p u b l i c ' s
c o n s t i t u t i o n a l  r i g h t  u n d e r  t h e  n a t i o n a l  l a w .

MR.. BONDURANT s a i d  h e  i s  a  5 4 - y e a r  r e s i d e n t  o f  A l a s k a  a n d  h a s  
b e e n  a c t i v e  i n  t h e  f i s h ,  w i l d l i f e ,  a n d  w a t e r  r e s o u r c e s  o f  t h e  
s t a t e .  I n  1 9 7 7 ,  h e  w a s  o n e  o f  t h r e e  n a m e d  p l a i n t i f f s  i n  t h e  
c a s e  i n  w h i c h  t h e  A l a s k a  C o n s t i t u t i o n a l  L e g a l  D e f e n s e  F u n d  s u e d
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t h e  S e c r e t a r y  o f  t h e  I n t e r i o r .  T h e y  won t h a t  a l l  A l a s k a n  w a t e r s  
h a d  r e a s o n a b l e  a c c e s s  i n  A l a s k a .

MR. BONDURANT r e m a r k e d  t h a t  A l a s k a  e v e n  a d o p t e d  a  c h a n g e  i n
s t a t u t e  t o  e n s u r e  t h a t  t h e s e  w a t e r s  w e r e  a v a i l a b l e  f o r  t h e  u s e
b y  a l l  p e o p l e .  I n  1 9 8 7 ,  h e  s a i d ,  t h e y  d r a g g e d  t h e  s t a t e  i n t o  
a n o t h e r  c a s e  a n d  won  f o r  t h e  t r e a t m e n t  o f  30  m i l l i o n  a c r e s  o f  
s u b m e r g e d  l a n d  a n d  o v e r  1 0 0 , 0 0 0  m i l e s  o f  w a t e r s .  A l s o  u n d e r  
t h a u  c a s e ,  t h e  s t a t e  w o n  t h e  r i g h t  t o  m a n a g e  a l l  t h e  r e s o u r c e s  
w i t h i n  t h o s e  w a t e r s .

‘MR. BONDURANT s a i d  [ t h e  A l a s k a  C o n s t i t u t i o n a l  L e g a l  D e f e n s e  
F u n d ]  h a s  c o n s i s t e n t l y  d e f e n d e d  t h e  p r i v i l e g e  a n d  i m m u n i t y  
c l a u s e s ,  t h e  c o n s t i t u t i o n ,  e q u a l  p r o t e c t i o n  r i g h t s ,  a n d  h a v i n g  
n o  d i s c r i m i n a t i o n  b e c a u s e  o f  r a c e .  He s a i d  h e  t h i n k s  [ t h e  
A l a s k a  C o n s t i t u t i o n a l  L e g a l  D e f e n s e  F u n d ]  h a s  p r o v e n  i t s  p o i n t ;  
h o w e v e r ,  [SB 1 8 3 ]  w i l l  e l i m i n a t e  t h e m  f r o m  t h e  d e a l ,  b e c a u s e  
t h e r e  i s  n o  g u a r a n t e e  t h a t  t h e y  w i l l  g e t  t h e i r  f u n d i n g  b a c k .  I f  
t h e y  l o s t  a  b i g  c a s e ,  t h e y  w o u l d  h a v e  t o  p a y  o u t  o f  t h e i r  own
p o c k e t s .

MR. BONDURANT a s k e d  t h e  c o m m i t t e e  t o  k i l l  t h e  b i l l  b e c a u s e  h e  
t h i n k s  i t  d e n i e s  t h e  a v e r a g e  c i t i z e n  t h e  r i g h t  t o  p r o t e c t  t h e
p u b l i c  f r o m  " b i g  m o n e y . "

N u m b e r  0 7 5 6

REPRESENTATIVE OGAN s t a t e d  t h a t  SB 1 8 3  i s  a i m e d  a t  t h e  
o r g a n i z a t i o n s  t h a t  c o n t i n u a l l y  b r i n g  p u b l i c  i n t e r e s t  l a w s u i t s  
a g a i n s t  t h e  s t a t e  o v e r  w i l d l i f e  i s s u e s .  He s a i d  h e  u n d e r s t a n d s  
t h a t  i t  i s  a  " t w o - e d g e d  s w o r d . "  He a s k e d  M r .  B o n d u r a n t  w h e t h e r  
t h o s e  g r o u p s  w o u l d  b e  a b l e  t o  c o n t i n u e  w i t h  l a w s u i t s  i f  t h i s  
w e r e  t o  b e  e l i m i n a t e d .  He s a i d  i t  s e e m s  t h a t  s o m e  g r o u p s  u s e  
t h e s e  i s s u e s  t o  r a i s e  a  t r e m e n d o u s  a m o u n t  o f  m o n e y .  O ne  e x a m p l e  
w o u l d  b e  G r e e n p e a c e ' s  u s i n g  t h e  ANWR ( A r c t i c  N a t i o n a l  W i l d l i f e  
R e f u g e )  i s s u e  a s  o n e  o f  i t s  g r e a t e s t  f u n d r a i s e r s .  He e m p h a s i z e d  
t h a t  i t  s e e m s  $ 1 0 0 , 0 0 0  i s  a  " d r o p  i n  t h e  b u c k e t "  f o r  
[ o r g a n i z a t i o n s ]  t h a t  h a v e  t h e  n a t i o n a l  f u n d r a i s i n g  c a p a c i t y  o f  
r a i s i n g  t e n s  o f  m i l l i o n s  o f  d o l l a r s .

MR. BONDURANT r e s p o n d e d  t h a t  h e  t h i n k s  R e p r e s e n t a t i v e  O g a n  i s  
r i g h t  o n  t h o s e  c a s e s .  He  s a i d  t h i s ,  h o w e v e r ,  i s  g o i n g  t o  
e l i m i n a t e  g u y s  l i k e  h i m  who  a r e  d e f e n d i n g  t h e  r i g h t s  o f  t h e  
g e n e r a l  p u b l i c ,  n o t  t h o s e  [ l a r g e  o r g a n i z a t i o n s ] .  I f  [ t h e  l a r g e  
o r g a n i z a t i o n s ]  l o s e  a  c a s e ,  t h e r e  a r e  p e o p l e  w i l l i n g  t o  w r i t e  
t h e m  a  $ . 5  m i l l i o n  c h e c k

REPRESENTATIVE OGAN a s k e d  w h e t h e r  t h e r e  i s  a  w a y  t o  t i g h t e n  [ t h e  
b i l l ]  f o r  p e o p l e  who a r e  t r u l y  s u i n g  o n  b e h a l f  o f  t h e  p u b l i c ' s  
i n t e r e s t  a n d  d o n ' t  h a v e  t h e  r e s o u r c e s  t o  o t h e r w i s e  s u e .  He  s a i d  
h e  t h i n k s  a n y b o d y  w i t h  d e e p  p o c k e t s  a n d  m i l l i o n s  o f  d o l l a r s  i n  
t h e  b a n k  who i s  f u n d i n g  a  l a w s u i t  w i t h  s t a t e  m o n e y  i s  a b u s i n g  
t h e  s y s t e m .  He n o t e d  a  l e t t e r  i n  h i s  b i l l  p a c k e t  a b o u t  p e o p l e  
w i t h  d i s a b i l i t i e s  who c a n ' t  s u e  a n d  s a i d  h e  i s  l o o k i n g  f o r  a  w a y  
t o  a c c o m m o d a t e  t h a t ,  w i t h  t h e  b i l l  s p o n s o r .

MR. BONDURANT r e p l i e d  t h a t  h e  d o e s n ' t  k n o w  how R e p r e s e n t a t i v e  
O ga n  c o u l d  d o  t h a t .  He s a i d  i t  i s  h a r d  t o  s e p a r a t e  p e o p l e  i n t o  
c l a s s e s ,  a n d  h e  t h i n k s  [ t h e  l e g i s l a t u r e ]  i s  r e s p o n s i b l e  f o r  
m a k i n g  s u r e  t h e  p u b l i c  i s  h e a r d .  He a d d e d  t h a t  h e  t h i n k s  h i s  
o r g a n i z a t i o n  i s  w e l l  k n o w n  i n  A l a s k a  f o r  f i g h t i n g  f o r  t h e  e q u a l  
r i g h t s  o f  e v e r y b o d y .

&tfp://w\vw.legis.state.ak.us/t . , Page 3 o f 16



f. http://www.legis.state.ak.us/b
N u m b e r  1 0 9 0  ' 1

AL SUNDQUIST,  P r e s i d e n t ,  A l a s k a  C h a p t e r ,  A m e r i c a n s  U n i t e d  f o r
S e p a r a t i o n  o f  C h u r c h  a n d  S t a t e ,  t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n
o p p o s i t i o n  t o  SB 1 8 3 .  He. s t a t e d :

A m e r i c a n s  U n i t e d  i s  b a s e d  i n  W a s h i n g t o n ,  D . C . ,  a n d  i s
a  n a t i o n a l ,  n o n p a r t i s a n ,  n o n s e c t a r i a n  o r g a n i z a t i o n  
c o m m i t t e d  t o  p r e s e r v i n g  t h e  c o n s t i t u t i o n  a n d  p r i n c i p l e  
o f  r e l i g i o u s  l i b e r t y  a n d  s e p a r a t i o n  o f  c h u r c h  a n d  
s t a t e .  F o u n d e d  i n  1 9 4 7 ,  t h e  o r g a n i z a t i o n  r e p r e s e n t s  
6 0 , 0 0 0  m e m b e r s  a n d  ( i n d i s c . )  h o u s e s  o f  w o r s h i p  i n  a l l  
5 0  s t a t e s .

A l t h o u g h  o n l y  s i x  m o n t h s  o l d ,  t h e  A l a s k a  c h a p t e r  i s  
g r o w i n g  r a p i d l y ,  a n d  i n  r e s p o n s e  t o  r e s u l t s ,  we  
e s t a b l i s h e d  ( i n d i s c . )  t h e  F i r s t  A m e n d m e n t  b y  f a r - r i g h t  
r e l i g i o u s  o r g a n i z a t i o n s .  I  o p p o s e  t h e  p l a c e m e i i t  o f  
e c o n o m i c  o b s t a c l e s  t o  t h e  u s e  o f  t h e  c o u r t s  b y  t h e  
A l a s k a n  c i t i z e n s .  I  am c o n c e r n e d  a b o u t  t h e  l o s s  o f  
r e d r e s s  a n d  g r i e v a n c e s  a n d  a c t i o n s  r e g a r d i n g  r e l i g i o u s  
l i b e r t i e s  t h r e a t e n e d  b y  t h i s  b i l l ,  a s  i t  i s  [ a ]  d e n i a l  
o f  a c c e s s  b y  i n d i v i d u a l s  t o  t h e  c o u r t s  t o  r e s o l v e  
t h e s e  d i s p u t e s .  P l e a s e  v o t e  n o  o n  SB 1 8 3 .

REPRESENTATIVE OGAN a s k e d  M r .  S u n d q u i s t  w h e t h e r  h e  i s  p a r t  o f  
t h e  g r o u p  t h a t  a d v o c a t e s  r e m o v i n g  " I n  God We T r u s t "  f r o m  [ U . S . ]  
m o n e y .

REPRESENTATIVE BERKOWITZ s u g g e s t e d  s t i c k i n g  t o  t h e  s u b j e c t .

MR. SUNDQUIST r e s p o n d e d  n o  [ t o  R e p r e s e n t a t i v e  O g a n ' s  q u e s t i o n ]  
a n d  p o i n t e d  o u t  t h a t  [ h i s  o r g a n i z a t i o n ]  h a s  b e e n  i n  d e f e n s e  o f  
b o t h  t h e  e s t a b l i s h m e n t  c l a u s e  a n d  f r e e d o m  o f  c h o i c e .

N u m b e r  12 3 4

ROBIN SMITH t e s t i f i e d  v i a  t e l e c o n f e r e n c e  o n  b e h a l f  o f  h e r s e l f  i n  
o p p o s i t i o n  t o  SB 1 8 3 .  S h e  s t a t e d  t h a t  s h e  t h i n k s  t h i s  b i l l  w i l l  
e f f e c t i v e l y  e l i m i n a t e  p u b l i c  i n t e r e s t  l a w s u i t s ,  e x c e p t  t h o s e  b y  
l a r g e  o r  w e a l t h y  o r g a n i z a t i o n s .  On e  r e a s o n  l a w s u i t s  o c c u r  i n  
A l a s k a ,  s h e  s a i d ,  i s  b e c a u s e  s e v e r a l  l a w s  h a v e  p a s s e d  t h a t  a r e  
u n c o n s t i t u t i o n a l .  S h e  s u g g e s t e d  t h a t  o n e  w a y  t o  e l i m i n a t e  so m e  
l a w s u i t s  i s  t o  r e q u i r e  t h a t  n e w  l a w s  p a s s  a  c o n s t i t u t i o n a l i t y  
r e q u i r e m e n t  p r i o r  t o  e n a c t m e n t .  T h i s  b i l l ,  s h e .  a d d e d ,  w i l l  h a v e  
a n  i m p a c t  o n  c o n s e r v a t i v e  a n d  l i b e r a l  i n t e r e s t s .

MS.  SMITH w e n t  o n  t o  s a y  t h a t  Wev S h e a  s p o k e  l a s t  y e a r  a g a i n s t  a  
s i m i l a r  b i l l  a n d  a g a i n  t h i s  y e a r  a g a i n s t  t h i s  b i l l  i n  t h e  S e n a t e  
F i n a n c e  C o m m i t t e e  i n d i c a t i n g  t h a t  t h i s  w r o n g l y  e l i m i n a t e s  t h e  
p u b l i c ' s  v o i c e .  S h e  s t a t e d  t h a t  s h e  d o e s  n o t  b e l i e v e  t h e  b i l l  
h a s  s u f f i c i e n t  p u b l i c  i n p u t .  Th e  n o t i f i c a t i o n  o n l i n e ,  s h e  s a i d ,  
w a s  i n a c c u r a t e ,  s a y i n g  t h a t  t h e  S e n a t e  F i n a n c e  C o m m i t t e e  w a s  n o t  
g o i n g  t o  t a k e  a n y  t e s t i m o n y  a n d  t h a t  [ t h e  b i l l ]  i s  o n l y  g o i n g  t o  
b e  h e a r d  i n  t h e  H o u s e  o n c e .  S h e  e x p r e s s e d  t h a t  s h e  d o e s n ' t  
t h i n k  t h a t  i s  a  g o o d  p u b l i c  p r o c e s s  a n d  a s k e d ,  i f  t h i s  b i l l  i s  
s u c h  a n  e x c e l l e n t  b i l l ,  w h y  i t  i s  b e i n g  r u s h e d .

CHAIR ROKEBERG a s k e d  w h e t h e r  s h e  h a d  a n y t h i n g  i n  m i n d  f o r  a  
c o n s t i t u t i o n a l  t e s t .

MS.  SMITH r e s p o n d e d  t h a t  s h e  d i d n ' t .  S h e  r e m a r k e d  t h a t  s h e  h a s  
n o t i c e d  s e v e r a l  b i l l s  t h a t  h a v e  b e e n  c h a l l e n g e d  a n d  p u t  down
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CHAIR ROKEBERG r e m a r k e d  t h a t  h e  i s  n o t  s o  s u r e  t h a t  m o s t
l a w s u i t s  e m a n a t e  f r o m  l a w s '  p a s s e d  b y  t h e  l e g i s l a t u r e .  He
s u g g e s t e d  t h a t  l e g i s l a t o r s  a r e  r e s p o n s i b l e  f o r  p a s s i n g  o n l y
c o n s t i t u t i o n a l  l a w s .

MS.  SMITH r e m a r k e d  t h a t  s e v e r a l  t i m e s  t h e r e  h a v e  b e e n  a t t o r n e y s  
t i e d  t o  t h e  s t a t e  who  d o n ' t  t h i n k  a  p a r t i c u l a r  l a w  i s  
c o n s t i t u t i o n a l ,  y e t  t h e  l e g i s l a t u r e  h a s  p a s s e d  b i l l s  l i k e  t h i s  
i n  t h e  p a s t .  I n  s o m e  w a y s ,  s h e  s a i d ,  t h e  l e g i s l a t u r e  s e t s
i t s e l f  u p  f o r  l a w s u i t s .

N u m b e r  1 4 5 0

A P R I L  FERGUSON t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  o p p o s i t i o n  t o  SB 
1 8 3 .  S h e  s a i d  s h e  b e l i e v e s  i t  i s  b a d  l a w  a n d  b a d  p u b l i c  p o l i c y .  
S h e  s t a t e d :

I  b e l i e v e  t h a t  t h i s  b i l l  p l a c e s  a  h u r d l e  i n  f r o n t  o f  
c i t i z e n s  who  w i s h  t o  c o m p l a i n  a b o u t  g o v e r n m e n t  o r  s e e k  
r e d r e s s  f r o m  h a r m  a l l e g e d l y  d o n e  b y  g o v e r n m e n t .  A n d  I  
d o  n o t  b e l i e v e  t h a t  a l l  l i t i g a n t s  a r e  a l i k e .  I  t h i n k  
t h a t  p u b l i c  [ i n t e r e s t ]  a d v o c a t e s  c o m e  ( i n d i s c . )  o n  
b e h a l f  o f  t h e  g e n e r a l  p u b l i c  a n d  t h a t  t h i s  b i l l  i s  
r e a l l y  g o i n g  t o  k i l l  t h e i r  a b i l i t y  t o  d o  s o ,  o r  p e o p l e  
a r e  j u s t  n o t  g o i n g  t o  b e  a b l e  t o  a f f o r d  t o  c o m e  b e f o r e  
t h e  c o u r t .

  I  w o u l d  l i k e  t o  b r i n g  y o u r  a t t e n t i o n  t o  a  l e t t e r
b y  M r .  R o b e r t  B r i g g s ,  a  s t a f f  a t t o r n e y  f o r  t h e  
D i s a b i l i t y  Law  C e n t e r .  ; . .  Mr .  B r i g g s  t a l k s  a b o u t  s o m e  
o f  t h e  u n i n t e n d e d  c o n s e q u e n c e s  o f  SB 1 8 3  a n d  how  . . .  
t h i s  p a r t i c u l a r  b i l l  m a y  a f f e c t  l a n d  u s e  r e g u l a t i o n s ,  
r e d i s t r i c t i n g  d e c i s i o n s ,  i l l e g a l  t a x e s ,  u n l a w f u l  
e l e c t i o n  ( i n d i s c . ) ,  [ a n d ]  s c h o o l  d i s t r i c t  a c t i o n s .  
V i r t u a l l y  a n y  t y p e  o f  c h a l l e n g e d  g o v e r n m e n t  a c t i o n  
w o u l d  b e  p o s s i b l y  i m p a c t e d  b y  t h i s  b i l l .  . . .

I  a l s o  t h i n k  t h a t  t h i s  i s  b e i n g  r u s h e d .  I  d o n ' t  t h i n k
t h a t  a  l o t  o f  p e o p l e  k n o w  t h a t  i t  i s  o u t  t h e r e ,  a n d  I
t h i n k  i t  t a k e s  a  m u c h  m o r e  c a r e f u l ,  t h o u g h t f u l  
s c r u t i n y  t h a n  b e i n g  a d d r e s s e d  i n  t h e  l a s t  s t a g e  o f  t h e  
l e g i s l a t i v e  s e s s i o n .  A n d  i f  t h e  p u r p o s e  o f  t h i s  b i l l  
i s  a i m e d  a t  n a t u r a l  r e s o u r c e  l i t i g a t i o n  o r  t h e  
e n v i r o n m e n t a l  c o m m u n i t y ,  t h e n  we a l l  know  t h o s e  
p a r t i c u l a r  g r o u p s  h a v e  a c c e s s  t o  q u i t e  a  b i t  m o r e  s u m s  
o f  m o n e y  t h a n  a  n u m b e r  o f  t h e s e  o t h e r  s m a l l e r  g r o u p s  
s u c h  a s  t h e  D i s a b i l i t y  Law  C e n t e r .

N u m b e r  1 6 1 2

ROBERT B RI G G S ,  S t a f f  A t t o r n e y ,  D i s a b i l i t y  Law  C e n t e r  o f  A l a s k a ,  
c a m e  f o r t h  i n  o p p o s i t i o n  o f  SB 1 8 3 .  He s t a t e d  t h a t  i f  t h e
p u r p o s e  o f  t h e  b i l l  i s  t o  p r e v e n t  f r i v o l o u s  l i t i g a t i o n ,  i t ' s
u n n e c e s s a r y .  E x i s t i n g  d o c t r i n e  i n  t h e  p u b l i c  i n t e r e s t  l i t i g a n t  
e x c e p t i o n  c l e a r l y  s t a t e s  t h a t  p e o p l e  who  b r i n g  c a s e s  i n  b a d  
f a i t h  a n d  f o r  v e x a t i o u s  p u r p o s e s  a r e  l i a b l e  f o r  f u l l  a t t o r n e y  
f e e s  a n d  c o s t s .  T h a t  d o c t r i n e  a p p l i e s  t o  p u b l i c  i n t e r e s t  
l i t i g a n t s  a s  w e l l  a s  a n y b o d y  who b r i n g s  a  c a s e  b e c a u s e  o f  a  
d i r e c t  f i n a n c i a l  i n t e r e s t .

b a s e d  o n  t h e i r  u n c o n s t i t u t i o n a l l y .  I f  a l l  l a w s  e n a c t e a  o y  t h e  
l e g i s l a t u r e  p a s s e d  a  c o n s t i t u t i o n a l i t y  r e v i e w ,  " w e"  w o u l d n ’ t  b e  

, s e t t i n g  o u r s e l v e s  u p  f o r  l a w s u i t s .

tiltp://www.l egis.state.ak.us/b

http://www.l


-'http://www.legis.state.ak.us/lr ! Page 6 of 1'6

MR. BRIGGS r e m a r k e d  t h a t  h e  t h i n k s  t h e  b i l l  w i l l  h a v e  l i t t l e
e f f e c t  o n  some, o f  t h e  c a s e s  i t  i s  i n t e n d e d  t o  p r e v e n t  i n  t h e  
f u t u r e .  M o s t  c a s e s  i n v o l v i n g  t h e  p e r m i t t i n g  o f  i n f r a s t r u c t u r e  
f o r  r e s e a r c h  d e v e l o p m e n t ' i n  A l a s k a  w i l l  b e  b r o u g h t  i n  f e d e r a l  
c o u r t  a n d  w o n ' t  b e  a f f e c t e d  b y  t h i s  b i l l .

MR. BRIGGS s a i d  i t  i s  u n l i k e l y  t h e  b i l l  w i l l  s t o p  o u t - o f - s t a t e  
m o n e y e d  i n t e r e s t s ;  i n  f a c t ,  h e  t h i n k s  t h e  b i l l  w i l l  f u e l  t h e i r  
f u n d r a i s i n g  e f f o r t s .  I t  w i l l  g i v e  t h e m  a n  e x a m p l e  o f  how t h e
A l a s k a  S t a t e  L e g i s l a t u r e  i s  s o  a d v e r s e  t o  t h e i r  i n t e r e s t s  t h a t  
t h e y  n e e d  m o r e  m o n e y  t o  f u n d  t h e i r  l a w s u i t s .

MR. BRIGGS s a i d  t h e  i m p o r t a n t  p o i n t ,  b r o u g h t  u p  b y  M r .  
B o n d u r a n t ,  i s  t h a t  t h e r e  w i l l  b e  u n i n t e n d e d  v i c t i m s  o f  t h i s  b i l l  

. “  A l a s k a n  v i c t i m s .  M r .  B r i g g s  s u g g e s t e d  t h a t  e v e n  o r d i n a r y  
l i t i g a n t s  w i t h  p u b l i c  i n t e r e s t  c a s e s  w i l l  b e  v i c t i m s ,  b e c a u s e  i t  
e n c o u r a g e s  f o c u s i n g  o n  who  i s  a  p r e v a i l i n g  l i t i g a n t  b a s e d  o n  
i s s u e ,  a n d  i t  w i l l  c a u s e  t w o  t r i a l s :  o n e  o v e r  t h e  m e r i t s  o f  t h e
c a s e ,  a n d  o n e  o v e r  who won  b y  a  g r e a t e r  m a r g i n  a n d  w h i c h  i s s u e s  
t h e y  p r e v a i l e d  u p o n .

N u m b e r  1 7 6 0

MR. BRIGGS w e n t  o n  t o  s a y  t h a t  t h e r e  i s  a n  i n s i g h t f u l  o p i n i o n  b y  
J u s t i c e  J a y  R a b i n o w i t z  a g a i n s t  t h e  r e v i s i o n s  t o  C i v i l  R u l e  82 a s  
i t  a p p l i e s  t o  r e g u l a r  l i t i g a n t s .  M r .  B r i g g s  s t a t e d  t h a t  h e  h a d  
p a r t i c i p a t e d  a s  p a r t  o f  t h e  C i v i l  R u l e  82 r e v i s i o n  c o m m i t t e e  
a r o u n d  1 9 9 2 .  J u s t i c e  R a b i n o w i t z  o p p o s e d  C i v i l  R u l e  82 a n d  
a r g u e d  t h a t  a l l  o f  t h e  f a c t o r s  w o u l d  a c t u a l l y  c a u s e  a t t o r n e y s  t o
f i g h t  m o r e  o v e r  t h e  a t t o r n e y  f e e s  a f t e r  t h e  l i t i g a t i o n  i t s e l f
h a d  b e e n  d e c i d e d .  Mr .  B r i g g s  s a i d  h e  t h i n k s  t h e  s u p r e m e  c o u r t  
w i s e l y  d e c i d e d  t h a t  t h a t  t h e s e  f a c t o r s  s h o u l d  b e  f o u g h t  a b o u t  i n  
p u b l i c  i n t e r e s t  c a s e s  a s  w e l l .

MR. BRIGGS s t a t e d  t h a t  h e  t h i n k s  o t h e r  v i c t i m s  o f  t h i s  b i l l  
w o u l d  b e  t h o s e  w ho  s e e k  c o u r t  r e s o l u t i o n  o f  d i s p u t e s  i n v o l v i n g  
s o m e t h i n g  o t h e r  t h a n  m o n e y .  Seme  e x a m p l e s  w o u l d  b e  t h o s e  who 
l i t i g a t e  o v e r  t h e  q u e s t i o n  o f  w h e n  h u m a n  l i f e  s h o u l d  b e  
r e c o g n i z e d ;  t h e  p a r a m e t e r s  o f  r e l i g i o u s  p r a c t i c e  -and b e l i e f ;  o r  
t h e  l i m i t s  o f  s c i e n c e  a n d  m e d i c i n e  a n d  d e a l i n g  w i t h  h u m a n  c e l l s
o r  t i s s u e ,  g e n e t i c ,  o r  h e a l t h  i n f o r m a t i o n .

MR. BRIGGS s a i d  i f  h e  h a s  t o  t e l l  a  f a m i l y  t h a t  t h e y  s h o u l d  
e x p e c t  t o  p a y  2 0  p e r c e n t  o f  t h e  o t h e r  s i d e ' s  f e e s ,  s h o u l d  t h e y  
l o s e  i n  a  d i s p u t e ,  t h e y  w i l l  d e f i n i t e l y  b e  " c h i l l e d "  f r o m  
b r i n g i n g  a  l a w s u i t ,  s i m p l y  b e c a u s e  t h e y  a r e  p o o r .

MR. BRIGGS u r g e d  t h e  c o m m i t t e e  t o  n o t  p a s s  the .  b i l l .  H o w e v e r ,
i f  i t  s h o u l d  p a s s ,  h e  a s k e d  t h e  c o m m i t t e e  t o  s u b s t a n t i a l l y  
r e v i s e  i t  t o  e l i m i n a t e  i t s  p r a c t i c a l  e f f e c t :  t a k i n g  a w a y  f r o m
t h e  c o u r t s  t h e  d i s c r e t i o n  o f  w h e n  t o  e x e m p t ,  f r o m  t h e  p e n a l t y
f o r  l o s i n g ,  t h e  c o s t  o f  a t t o r n e y  f e e s .

N u m b e r  1 8 6 9

CHAIR ROKEBERG a s k e d  M r .  B r i g g s  w h e t h e r  t h e  f e d e r a l  c o u r t s  h a v e  
t h e  s a m e  [ p u b l i c  i n t e r e s t  l i t i g a n t  d o c t r i n e ] .

MR. BRIGGS r e s p o n d e d  t h a t  i t  h a s  b e e n  a w h i l e  s i n c e  h e  h a s  
b r o u g h t  a f e d e r a l  c a s e .  G e n e r a l l y ,  t h e  E q u a l  A c c e s s  t o  J u s t i c e  
A c t  g o v e r n s .  He b e l i e v e s  i t  ' t o  b e  s o m e w h a t  s i m i l a r  t o  t h e
p u b l i c  i n t e r e s t  l i t i g a n t  e x c e p t i o n ;  u n d e r  t h a t ,  p e o p l e  who b r i n g
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CHAIR ROKEBERG a s k e d  w h e t h e r  R u l e  11  h a s  e v e r  b e e n  u s e d  i n  t h e  
S t a t e  o f  A l a s k a .

MR. BRIGGS a n s w e r e d  t h a t  h e  h a s  n e v e r  b e e n  i n v o l v e d  i n  a  c a s e  
w h e r e  i t  h a s  b e e n  u s e d ;  h o w e v e r ,  h e  h a s n ' t  b e e n  i n  s t a t e  c o u r t  
v e r y  m u c h .  He b e l i e v e s  a  g o o d  c i v i l  l i t i g a t o r  s h o u l d  n e v e r  b e  
i n  c o u r t ,  b e c a u s e  h e  o r  s h e  s h o u l d  c o n v i n c e  t h e  o t h e r  s i d e  o f  
t h e  m e r i t s  o f  t h e  c a s e  b e f o r e  g e t t i n g  t o  t h e  c o u r t h o u s e  d o o r .

CHAIR ROKEBERG a s k e d  M r .  B r i g g s  w h a t  t h e  N a t i o n a l  A s s o c i a t i o n  o f  
P r o t e c t i o n  a n d  A d v o c a c y  S y s t e m s  i s .

MR. BRIGGS r e s p o n d e d  t h a t  i t  i s  a n  a s s o c i a t i o n  o f  n o n p r o f i t  a n d  
s t a t e  a g e n c i e s  i n  e a c h  o f  t h e  50  s t a r e s .  As.  a  c o n d i t i o n  o f  
r e c e i v i n g  f e d e r a l  g r a n t s  t o  s e r v e  p e o p l e  w i t h  d i s a b i l i t i e s ,  t h e  
s t a t e  i s  r e q u i r e d  u n d e r  f e d e r a l  l a w  t o  s e t  u p  a  p r o t e c t i o n  a n d
a d v o c a c y  s y s t e m .  T h e  D i s a b i l i t y  Law C e n t e r ,  h e  s a i d ,  w a s
d e s i g n a t e d  b y  G o v e r n o r  H i c k e l  t o  b e  t h e  p r o t e c t i o n  a n d  a d v o c a c y
s y s t e m  o f  A l a s k a .  A s  t h a t  s y s t e m ,  [ t h e  D i s a b i l i t y  Law C e n t e r ]
r e c e i v e s  s o m e  s t a t e  a n d  f e d e r a l  g r a n t s  t o  a d v o c a t e  f o r  p e o p l e  
w i t h  d i s a b i l i t i e s .  He  s t a t e d ,  " I t  i s  o u r  v i e w  t h a t  a s  p a r t  o f  
t h e  t o o l s  i n  o u r  t o o l  c h e s t  we n e e d  t o  b r i n g  l a w s u i t s  a g a i n s t  
t h e  s t a t e . "

MR. BRIGGS n o t e d  t h a t  c u r r e n t l y  h e  i s  l i t i g a t i n g  a  s e r i e s  o f  
a d m i n i s t r a t i v e  a p p e a l s  a b o u t  t h e  a d m i n i s t r a t i o n  o f  t h e  M e d i c a i d  
p r o g r a m  o n  b e h a l f  o f  s e v e r a l  f a m i l i e s  w i t h  d i s a b l e d  c h i l d r e n .  
He  s a i d  i t  i s  h i s  b e l i e f  t h a t  t h e  s t a t e  i s  n o t  a d e q u a t e l y  
m a n a g i n g  t h e  M e d i c a i d  s y s t e m  w i t h  r e g a r d  t o  t h e  b e n e f i t s  t h a t  
s h o u l d  b e  m a d e  a v a i l a b l e  t o  t h o s e  f a m i l i e s .  He s a i d ,  " I f  we 
l o s e  t h e  t o o l  o f  s e e k i n g  c o u r t s  t o  r e d r e s s  how t h e  s t a t e  
a d m i n i s t e r s  t h o s e  b e n e f i t s ,  i t  w i l l  b e  a  s i g n i f i c a n t  t o o l  we 
w i l l  h a v e  l o s t  i n  a d v o c a t i n g  f o r  p e o p l e  w i t h  d i s a b i l i t i e s . "

CHAIR ROKEBERG a s k e d  w h e t h e r  i n  t h a t  c a s e  t h i s  h a s  a  g e n e r a l  
a p p l i c a b i l i t y  t o  t h e  i n d i v i d u a l  o r  t h e  g r o u p  o f  c l i e n t s .

N u m b e r  2 0 5 3

MR. BRIGGS s t a t e d  t h a t  h e  h a s  f i v e  c l i e n t s .

CHAIR ROKEBERG a s k e d  h o w  t h a t  m a k e s  u p  t h e  p u b l i c  i n t e r e s t .

MR. BRIGGS r e s p o n d e d  t h a t  [ h i s  o r g a n i z a t i o n ]  b e l i e v e s  b e h a v i o r  
t h e  s t a t e  e x h i b i t s  i s  s y s t e m w i d e ,  a t  l e a s t  i n  t h e  S o u t h e a s t  
r e g i o n .

CHAIR ROKEBERG a s k e d  M r .  B r i g g s  w h e t h e r  t h e  c o u r t s  h a v e  a c c e p t e d  
t h e i r  c a s e  a s  a  p u b l i c  i n t e r e s t  l i t i g a n t  c a s e .

MR.. BRIGGS a n s w e r e d  t h a t  t h e y  a r e  s t i l l  i n  a d m i n i s t r a t i v e  
p r o c e e d i n g s  a n d  h a v e  p r e v a i l e d  i n  t w o  o f  t h e m ;  t h e r e f o r e ,  t h e y  
w i l l  n o t  n e e d  c o u r t  a c t i o n .  He n o t e d  t h a t  t h e y  h a d  m o v e d  t o  
h a v e  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g s  j o i n e d  a s  o n e  p r o c e e d i n g ,  
b u t  t h e  h e a r i n g  o f f i c e r  d e c l i n e d .

CHAIR ROKEBERG a s k e d  w h e t h e r  i t  i s  i n  M r .  B r i g g s ' s  b e s t  i n t e r e s t  
t o  t r y  t o  g r o u p  t h o s e  c a s e s  t o g e t h e r  s o  t h e y  c a n  q u a l i f y  f o r  a  
p u b l i c  i n t e r e s t  l i t i g a n t  c a s e .

a  c a s e  a g a i n s t  t h e  f e d t ^ a l  g o v e r n m e n t  f o r  r e a s o n s  t h a t  d o n ' t  
i n v o l v e  d i r e c t  f i n a n c i a l  i n t e r e s t s  h a v e  a  l o w  r i s k  o f  p a y i n g  
a t t o r n e y  f e e s ,  s h o u l d  t h e y  l o s e .
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MR. BRIGGS a n s w e r e d  i n  t h e  a f f i r m a t i v e .

CHAIR ROKEBERG s r a t e d  t h a t  h e  t h i n k s  t h e  s y s t e m  i s  b e i n g  
c o r r u p t e d .

N u m b e r  2 1 1 7

MR. BPIGGS r e m a r k e d  t h a t  h e  w o u l d  h a v e  t o  r e s p e c t f u l l y  d i s a g r e e  
w i t h  C h a i r  R o k e b e r g  a b o u t  w h e t h e r  t h e  s y s t e m  i s  b e i n g  a b u s e d .  
I n  h i s  e x p e r i e n c e ,  h e  s a i d ,  t h e r e  h a s  n o t  b e e n  a  l o t  o f  p u b l i c  
i n t e r e s t  l i t i g a t i o n  t h a t  h a s  b e e n  b r o u g h t  f r i v o l o u s l y  o r  
a b u s i v e l y .  T h e  D a n s e r e a u  c a s e  i n v o l v e d  Wev S h e a ' s  c h a l l e n g e  t o  
t h e  e l e c t i o n  p r a c t i c e s  o f  t h e  c u r r e n t  a d m i n i s t r a t i o n .  T h e  
o r i g i n a l  r e q u e s t  o f  f e e s  i n v o l v e d  a b o u t  $ 1 7 0 , 0 0 0  a n d  t h e  t r i a l  
c o u r t  a w a r d e d  a b o u t  $ 2 0 , 0 0 0  i n  f e e s .  He  s t a t e d  t h a t  p e r h a p s  i t  
i s  a b u s i v e  i f  t h e  s u p r e m e  c o u r t  i s  s a y i n g ,  " Y o u  s h o u l d  n o t  l o o k  
i n t o  t h e  f a c t o r s  i n  d e c i d i n g  w h e t h e r  t o  a w a r d  a t t o r n e y  f e e s . "  
H o w e v e r ,  h e  d o e s n ' t  t h i n k  t h e  c a s e  i t s e l f  w a s  a b u s i v e ;  t h e  i s s u e  
w a s  o f  f u n d a m e n t a l  i m p o r t a n c e  t o  s o c i e t y ,  w h i c h  i s  w h e t h e r  t h e  
c i t y  a d m i n i s t r a t i o n  p r o p e r l y  f o l l o w e d  e l e c t i o n  l a w  w h e n  d e c i d i n g  
h o w  t o  a d m i n i s t e r  t h e  e l e c t i o n .

CHAIR ROKEBERG a s k e d  w h a t  t h e  r e s u l t  o f  t h a t  c a s e  w a s  a n d  
w h e t h e r  i t  h a d  a n  e f f e c t  o n  t h e  s t a t e .

MR. BRIGGS a n s w e r e d  t h a t  i t  i s  a l a r g e r  q u e s t i o n  t h a n  h e  c o u l d  
a n s w e r .

CHAIR ROKEBERG s t a t e d  t h a t  h e  f i g u r e s  i t  h a d  a l m o s t  n o  [ e f f e c t ]  
o t h e r  t h a n  e m b a r r a s s i n g  t h e  g o v e r n o r .

N u m b e r  2 1 7 8

REPRESENTATIVE BERKOWITZ p o i n t e d  o u t  t h a t  t h e r e  a r e  f o u r  
t h r e s h o l d  q u e s t i o n s  t h a t  n e e d  t o  b e  a n s w e r e d  a f f i r m a t i v e l y  
b e f o r e  s o m e o n e  c a n  q u a l i f y  a s  a  p u b l i c  i n t e r e s t  l i t i g a n t .  T h e s e  
a r e  n o t  e a s y  t h r e s h o l d s  t o  c r o s s .  He a c k n o w l e d g e d  t h a t  t h e  
p u b l i c  i n t e r e s t  l i t i g a n t  s e r v e s  a n o t h e r  f u n c t i o n  b e s i d e s  
a d v o c a t i n g  f o r  t h e  c l i e n t  a n d  p u r s u i n g  p u b l i c  p o l i c i e s .  T h e r e  
i s  a l s o  a  c h e c k  a n d  b a l a n c e  o n  g o v e r n m e n t a l  p o w e r .  He s t a t e d  
t h a t  i t  i s  t h e  o n l y  w a y  h e  c a n  t h i n k  o f  w h e r e b y  a n  i n d i v i d u a l  
c a n  t a k e  o n  t h e  w e i g h t  o f  g o v e r n m e n t .  " I f  we  r e t r e a t  f r o m  t h a t  
c o n c e p t ,  w e ' r e  r e t r e a t i n g  f r o m  o n e  o f  t h e  m o s t  f u n d a m e n t a l  
n o t i o n s  o f  ho w  a  d e m o c r a c y  s h o u l d  w o r k , "  h e  a d d e d .

REPRESENTATIVE KOOKESH a s k e d  Mr .  B r i g g s  h o w  l o n g  i t  w i l l  b e  
a f t e r  t h i s  b i l l  p a s s e s  b e f o r e  h e  w o u l d  b r i n g  a  s u i t .

MR. BRIGGS r e s p o n d e d  t h a t  h e  i s  n o t  s u r e  t h a t  [ t h e  D i s a b i l i t y  
Law C e n t e r  o f  A l a s k a ]  w o u l d  c h a l l e n g e  t h e  b i l l  i f  i t  w e r e  
p a s s e d .  He  s t a t e d  t h a t  i t  d o e s n ' t  r a i s e  c o n s t i t u t i o n a l
q u e s t i o n s ,  e x c e p t  t h e  r i g h t  o f  a c c e s s  t o  t h e  c o u r t s .  T h e  p e o p l e  
who w i l l  b e  a f f e c t e d  b y  t h i s  b i l l  a r e  g o i n g  t o  b e  "mom a n d  p o p "
p e o p l e  who c a n ' t  a f f o r d  t h e  r i s k  o f  l o s s .  He e x p l a i n e d  t h a t
t h i s  w o u l d  p u t  t h o s e  p e o p l e  " i n  t h e  s a m e  p o t "  a s  a l l  o f  t h e
p e o p l e  who a r e  s u b j e c t  t o  R u l e  82 .  I n  m o s t  s t a t e s ,  e a c h  s i d e
b e a r s  i t s  a t t o r n e y  f e e s  a n d  c o s t s ,  w h e t h e r  t h e y  w i n  o r  l o s e ;  
h o w e v e r ,  i t  i s  u n u s u a l  t h a t  i n  A l a s k a  i f  a  p e r s o n  l o s e s ,  h e  o r  
s h e  p a y s  20  p e r c e n t  o f  t h e  d e f e n s e ' s  f e e s .  He a d d e d  t h a t  h e  
t h i n k s  t h e  A l a s k a  S u p r e m e  C o u r t  w i s e l y  d e c i d e d  t h a t  p u b l i c  
i n t e r e s t  l i t i g a n t s  s h o u l d  n o t  b e  s u b j e c t  t o  t h a t  l o s i n g  p e n a l t y  
t h e  w a y  t h e  g e n e r a l  l i t i g a n t  p o p u l a t i o n  i s .

' http://www.legi s.state.ak.us/b' . Page 8 o f 16
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N u m b e r  2 3 1 1

LAUREE HUGONIN, A l a s k a  N e t w o r k  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l
A s s a u l t ,  c a m e  f o r t h  i n  o p p o s i t i o n  t o  SB 1 8 3 .  S h e  s t a t e d :

We h a v e  t h e  u n f o r t u n a t e  c i r c u m s t a n c e  o f  b e i n g  a  p u b l i c  
i n t e r e s t  l i t i g a n t .  I n  1 9 9 6 ,  a f t e r  t h e  D o m e s t i c  
V i o l e n c e  A c t  p a s s e d ,  t h e  c o u r t  w a s  r e f u s i n g  t o  
i m p l e m e n t  a l l  t h r e e  f o r m s  o f  p r o t e c t i v e  o r d e r s  t h a t  
t h e  l e g i s l a t u r e  h a d ,  i n  s t a t u t e ,  a l l o w e d .

S o ,  we d i d n ' t  l i t i g a t e  a g a i n s t  t h e  e x e c u t i v e  b r a n c h  o r  
t h e  l e g i s l a t i v e  b r a n c h ;  we a c t u a l l y  w e n t  t o  c o u r t  
a g a i n s t  t h e  c o u r t  s y s t e m  a n d  w a n t e d  a  r e s u l t  t o  b e  
t h a t  t h e y  w o u l d  c o n f o r m  t o  t h e  s t a t u t o r y  p r o v i s i o n s  
t h a t  a l l o w e d  a  v i c t i m  o f  d o m e s t i c  v i o l e n c e  t o  b e  a b l e  
t o  g e t  o n e  t w o  o r  t h r e e  p r o t e c t i v e  o r d e r s ,  t h e  w a y  
t h a t  t h e  l e g i s l a t u r e  h a d  s e t  i t  o u t .

We p r e v a i l e d  i n  t h a t  c a s e .  We d i d  n o t  g e t  a l l  o f  o u r  
a t t o r n e y s '  f e e s ;  we p r o b a b l y  g o t  a b o u t  75  o r  80  
p e r c e n t .  . . .  S i n c e  we d i d  p r e v a i l ,  we  d i d n ' t  h a v e  t o  
f a c e  t h e  i s s u e  o f  -  i f  we h a d  l o s t  -  h a v i n g  t o  p a y  t h e  
c o u r t  s y s t e m ' s  f e e s .  I  t h i n k  t h a t ' s  a n  i m p o r t a n t  
c o n c e p t  i n  t h e  p u b l i c  i n t e r e s t  l i t i g a n t  v e n u e .  I t ' s  
n o t  a s  i f  we  w e r e  g o i n g  a g a i n s t  s o m e o n e ,  m a y b e ,  o f  a n  
e q u a l  k i n d  o f  c i r c u m s t a n c e .

We w e r e  l i t i g a t i n g  a g a i n s t  t h e  c o u r t  s y s t e m .  . . .  T h e y  
h a v e  a l m o s t  u n l i m i t e d  r e s o u r c e s  a v a i l a b l e  t o  t h e m  a n d  
. . .  [ a r e ]  a b l e  t o  c o n t i n u e  t h a t  l i t i g a t i o n ,  w h e r e a s  we 

d o n ' t  a c c e p t  a n y  s t a t e  m o n e y .  T h e  f e d e r a l  m o n e y  we 
g e t ,  o f  c o u r s e ,  i s  f o r  p r o j e c t s ;  i t ' s  n o t  a v a i l a b l e  
f o r  a n y  k i n d  o f  l i t i g a t i o n .

. . .  S o  we w e r e  f u n d r a i s i n g  f o r  p r i v a t e  d o n a t i o n s  t o  b e  
a b l e  t o  c a r r y  f o r w a r d  t h e  l i t i g a t i o n .  A n d  i t  w a s  
f o r t u n a t e  t h a t  I  h a d  h a d  e x p e r i e n c e  i n  t h e  l e g i s l a t i v e  
p r o c e s s  . . .  s o  I  c o u l d  d o  a l o t  o f  l e g w o r k  f o r  t h e  
a t t o r n e y .  I  c o u l d  g e t  l e g i s l a t i v e  r e c o r d s ,  a n d  I  kn e w  
h o w  t o  l o o k  u p  a n d  r e s e a r c h  s t a t u t e s .  A n d  we p u t  a  
l o t  o f  o u r  ow n  e f f o r t  i n t o  t h e  c a s e .

We a l s o  d i d n ' t  j u s t  e n t e r  t h e  c a s e  f r i v o l o u s l y .  . . .  We 
a p p r o a c h e d  t h e  c o u r t  f o r m s  c o m m i t t e e  i n  t r y i n g  t o  t a l k  
t o  t h e m  a b o u t  h o w  t o  r e s o l v e  t h e  s i t u a t i o n .  We 
a p p r o a c h e d  t h e  c o u r t  s y s t e m ' s  [ a d m i n i s t r a t i o n ]  i n  
t r y i n g  t o  r e s o l v e  t h e  s i t u a t i o n .  We t r i e d  t o  g e t  a n  
a t t o r n e y  g e n e r a l ' s  o p i n i o n  a b o u t  t h e  s t a t u t e s  s o  t h a t  
t h e  c o u r t  c o u l d  f e e l  m o r e  c o m f o r t a b l e  i n  r e l y i n g  o n  
t h a t  t o  r e s o l v e  t h e  s i t u a t i o n .  A l l  o f  t h e  s t e p s  t h a t  
w e  h a d  t a k e n  w e r e  t o  n o  a v a i l .  T h e  c o u r t  s y s t e m  w a s  
f i r m  i n  i t s  p o s i t i o n ,  a n d  t h e y  w e r e  n o t  a c c u r a t e ,  a n d  
t h e y  d i d  h a v e  t o  c h a n g e  t o  a l l o w  f o r  t h e s e  t h r e e  f o r m s  
o f  p r o t e c t i o n .

We e n t e r e d  t h e  l a w s u i t  o n  b e h a l f  o f  a  J a n e  D o e ,  who 
c u r r e n t l y  h a d  a  t h r e a t e n i n g  s i t u a t i o n  w i t h  t h e  
p r o t e c t i v e  o r d e r s .  A n d  t h e n  we e n t e r e d  i t  o n  b e h a l f  
o f  v i c t i m s  w ho  h a d  c o m e  a f t e r  t h a t  t o  b e  a b l e  t o  t a k e  
u p  t h i s  p r o t e c t i o n  t h a t  t h e  l e g i s l a t u r e  h a d  a f f o r d e d  
t h e m .  S o ,  I  t h i n k  w h e n  y o u  a r e  d e t e r m i n i n g  w h e t h e r  o r

http://www.l
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MS.  HUGONIN c o n t i n u e d :

. . .  [ T h e y  a r e ]  n o t  a f t e r  m o n e y ,  b u t  t h e y ' r e  g o i n g  t o  
t r y  a n d  c l a r i f y  s t a t u t e s ,  t r y i n g  t o  u p h o l d  p u b l i c  
p o l i c y ,  t r y i n g  t o  b e  a b l e  t o  h a v e  t h e  i n s t i t u t i o n  o f  
g o v e r n m e n t  c o r r e c t  i t s  m i s b e h a v i o r ,  a n d  I  t h i n k  t h a t ' s  
a n  i m p o r t a n t  a v e n u e  t o  a l l o w  t o  c o n t i n u e .

S o ,  w h i l e  I  u n d e r s t a n d  t h a t  t h i s  b i l l  w o u l d  p r e c l u d e  -  
i f  f o r  s o m e  r e a s o n  we w o u l d  h a v e  t o  b e  i n  t h e  p o s i t i o n  
o f  b e i n g  a  p u b l i c  i n t e r e s t  l i t i g a n t  a g a i n  -  f o r  u s  
r e q u e s t i n g  a t t o r n e y s '  f e e s ,  I  t h i n k  i t  w o u l d  b e  v e r y  
d i f f i c u l t  f o r  u s  t o  g o  f o r w a r d  a g a i n s t  a n  e n t i t y ' w i t h  
u n l i m i t e d  r e s o u r c e s  i f  we  w e r e  g o i n g  t o  h a v e  t o  p a y  
t h e i r  c o s t s  i n  t h e  e n d .  . . .

T h e r e  m i g h t  b e  s o m e  a r e a  f o r  c o m p r o m i s e  i f  y o u ' r e  
l o o k i n g  a t  p r e v a i l i n g  i s s u e s .  I  c a n  s e e  s o m e  m e r i t  t o  
t h e  f a c t  t h a t  i f  I  b r o u g h t  a  c a s e  a n d  I  l o s t ,  . . .  
m a y b e  I  s h o u l d n ' t  g e t  a l l  o f  t h e  m o n e y  b a c k ,  i f  i t  w a s  
s o m e t h i n g  t h a t  I  d i d n ' t  h a v e  m u c h  o f  a  h o p e  o f  w i n n i n g  
i n  t h e  f i r s t  p l a c e .  . . .  I  t h i n k  i t ' s  v e r y  i m p o r t a n t  
t h a t  t h a t ' s  d e l i b e r a t i v e l y  t h o u g h t  t h r o u g h ,  a n d  . . .  
t h u s  i s n ’ t  t h e  b e s t  w a y  t o  g e t  t o  t h e  p e o p l e  t h a t  
y o u ' r e  r e a l l y  h a v i n g  a  p r o b l e m  w i t h .

REPRESENTATIVE KOOKESH a s k e d  M s .  H u g o n i n  t o  d e f i n e  t h e  p e o p l e  
w i t h  whom [ t h e  l e g i s l a t u r e ]  i s  h a v i n g  a  p r o b l e m .

MS. HUGONIN r e s p o n d e d  t h a t  s h e  u n d e r s t o o d  l a s t  y e a r  f r o m  
t e s t i m o n y  t h a t  i t  w a s  t h e  m a j o r  e n v i r o n m e n t a l  g r o u p s  t h a t  w e r e  
c o m i n g  f o r w a r d  t h a t  m a d e  p e o p l e  f e e l  t h e y  w e r e  t a k i n g  a d v a n t a g e  
o f  t h e  p u b l i c  i n t e r e s t  l i t i g a n t ' s  s t a t u s .

N u m b e r  2 3 8 2

PAM LaBOLLE,  P r e s i d e n t ,  A l a s k a  S t a t e  C h a m b e r  o f  C o m m e r c e ,  c a m e  
f o r t h  i n  s u p p o r t  o f  SB 1 8 3 .  S h e  s t a t e d :

Some  g r o u p s  r o u t i n e l y  c h a l l e n g e  s t a t e  r e s o u r c e  
d e v e l o p m e n t  d e c i s i o n s  a n d  o u r  g r a n t e d  p u b l i c  i n t e r e s t  
l i t i g a n t  s t a t u s  b y  t h e  c o u r t s .  A n d  t h e s e  g r o u p s  a r e  
o f t e n  s p e c i a l - i n t e r e s t  g r o u p s  p o s i n g  a s  p u b l i c  
i n t e r e s t  g r o u p s  a n d  p u b l i c  t r u s t s .  A n d  t h e i r  
c h a l l e n g e s  t y p i c a l l y  a l l e g e  a s  m a n y  a s  1 5  o r  2 0  
s p e c i f i c  d e f i c i e n c i e s  i n  s t a t e ' s  a d m i n i s t r a t i v e  
f i n d i n g .  . . .  W h e n  t h e y ' r e  c h a l l e n g i n g  t h e  r e s o u r c e  
d e v e l o p m e n t  d e c i s i o n s  a n d  t h e y  p r e v a i l ,  t h e y  g e n e r a l l y  
p r e v a i l  . . .  o n  o n e  o r  t w o  i s s u e s ;  h o w e v e r ,  t h e y  a r e  
a w a r d e d  t h e  a t t o r n e y s '  f e e s  o n  a l l ,  a s  i f  t h e y  h a d  won 
t h e  w h o l e  c a s e .  T h a t  i s  o n e  o f  t h e  p r o b l e m s .

T h e  o t h e r  p r o b l e m  i s ,  w e ' r e  i n  a  c a s e  r i g h t  n o w  a n d  we 
w e r e  u n a b l e  t o  a c h i e v e  . . .  p u b l i c  i n t e r e s t  l i t i g a n t  
s t a t u s .  We h a d  t o  r a i s e  m o n e y ;  I  t h i n k  t h e  m e t e r  i s

• http://www.Iegis.state.ak.us/b .< ( 
n o t  t o  m o v e  f o r w c . d  w i t h  t h e  l e g i s l a t i o n ,  i t  _ s
i m p o r t a n t  t o  k e e p  i n  m i n d  t h a t  i t ' s  n o t  j u s t  t h e  
m i l l i o n - d o l l a r  e n v i r o n m e n t a l  c a s e s  t h a t  c o m e  f o r w a r d  
t h a t  t a k e  a d v a n t a g e  . . . .
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CHAIR ROKEBERG r e m a r k e d  t h a t  h e  i s  a s t o u n d e d  t h a t  t h e  s t a t e  
c h a m b e r  a l m o s t  h a s  t o  g o  t o  t h e  " b a k e  s a l e "  l e v e l  t o  a c q u i r e  
f u n d i n g .  He  s a i d  h e  t h o u g h t  b i g  b u s i n e s s  w a s  t h e  m o n o l i t h  o f  
t h i s  s t a t e  i n  t e r m s  o f  i t s  d e e p  p o c k e t s  a n d  i t s  a b i l i t y  t o  
g e n e r a t e  m o n e y  t o  i n f l u e n c e  t h e  p u b l i c  p r o c e s s .

MS.  LaBOLLE s a i d  t h a t  i s  a  m i s c o n c e p t i o n .

CHAIR ROKEBERG a s k e d  M s .  L a B o l l e  w h e t h e r  t h e  e n v i r o n m e n t a l  
c o m m u n i t y  h a s  g r e a t e r  a c c e s s  t o  f u n d i n g  t h a n  t h e  b u s i n e s s
c o m m u n i t y  d o e s  i n  A l a s k a  f o r  p u b l i c  p o l i c y  f o r m a t i o n .

MS.  LaBOLLE a n s w e r e d  t h a t  t h a t  i s  t h e  p e r c e p t i o n ;  h o w e v e r ,  s h e  
w o u l d  h a v e  n o  w a y  o f  k n o w i n g  i f  t h e r e  i s  p r o o f  t o  t h a t .

N u m b e r  2 2 1 5

REPRESENTATIVE BERKOWITZ a s k e d  Ms .  L a B o l l e  why  t h e i r  e f f o r t  t o
a c h i e v e  p u b l i c  i n t e r e s t  l i t i g a n t  s t a t u s  w a s  r e j e c t e d .

MS. LaBOLLE r e s p o n d e d  t h a t  s h e  d o e s n ' t  k n o w .

REPRESENTATIVE BERKOWITZ a s k e d  w h e t h e r  t h e y  t r i e d  t o  g e t  i n  a s
a n  a m i c u s .

MS.  LaBOLLE r e s p o n d e d  t h a t  [ t h e  A l a s k a  S t a t e  C h a m b e r  o f
C o m m e r c e ]  i s  a n  a m i c u s .

REPRESENTATIVE BERKOWITZ s t a t e d  t h a t  o n  t h e  f a c e  o f  w h a t  i t  
t a k e s  t o  b e  a  p u b l i c  i n t e r e s t  l i t i g a n t ,  t h a t  d o e s n ' t  q u a l i f y .  
O n l y  a  p r i v a t e  p a r t y  c a n  b e  e x p e c t e d  t o  b r i n g  a  s u i t .  He  s t a t e d  
t h a t  i f  t h e  s t a t e  w e r e  a l r e a d y  i n v o l v e d ,  t h e  p u b l i c  i n t e r e s t  
l i t i g a n t  w o u l d  b e  t h e  p l a i n t i f f ,  n o t  t h e  d e f e n d a n t .

CHAIR ROKEBERG r e m a r k e d  t h a t  i t  d o e s n ' t  s e e m  f a i r ;  w i t h  t h e  $ 3  
m i l l i o n - p l u s  c o s t ,  i t  c o u l d  b e  p u t  i n  t h e  c o u r t  b u d g e t .

N u m b e r  2 1 4 4

REPRESENTATIVE BERKOWITZ n o t e d  t h a t  t h e s e  a r e  a r e a s  i n  w h i c h  
f o l k s  h a v e  w o n .

CHAIR ROKEBERG s t a t e d  t h a t  p e r h a p s  i t  w a s  o n l y  a  p o r t i o n  o f  t h e  
c l a i m s .

REPRESENTATIVE BERKOWITZ s t a t e d  t h a t  p e r h a p s  t h e  p a y m e n t  o n l y  
c o s t  a  p o r t i o n  o f  t h e  c o s t .

REPRESENTATIVE KOOKESH s t a t e d  t h a t  h e  d o e s n ' t  t h i n k  t h o s e  s u i t s  
w o u l d  h a v e  g o n e  a w a y  e v e n  i f  t h e r e  h a d n ' t  b e e n  t h i s  e x c e p t i o n  t o

r u n n i n g  a t  j u s t  a  t«  i n  e x c e s s  o f  $ 2 0 0 , 0 0 0  r i g h t  h o . . .
T h i s  i s  i n  d e f e n s e  o f  t h e  t o r t  r e f o r m  . . .  l a w  t h a t  w a s  
p a s s e d  i n  ’ 9 7 .  A n d  we  f e e l  t h a t  t h e  . . .  u n f a i r  p a r t  
a b o u t  t h o s e  who a r e  p u b l i c  i n t e r e s t  l i t i g a n t s  [ i s ]  i f  
t h e y  w i n ,  t h e y  w i n  i t  a l l ,  a n d  i f  t h e y  l o s e ,  t h e y  
s t i l l  w i n  i t  a l l .  . . .  T h e  d o n a t i o n s  t h a t  w e ’v e  
c o l l e c t e d  f o r  o u r  c a s e  h a v e  b e e n  $ 2 5  h e r e ,  $ 5 0  t h e r e ,  
a n d  $ 1 0 0  s o m e p l a c e  e l s e .  . . .  I t  i s  j u s t  a  v e r y  o n e ­
s i d e d  s i t u a t i o n .  T h e  s t a t e  c h a m b e r  w a s  o n e  o f  t h e  
l e a d i n g  g r o u p s  [ t h a t ]  f o u g h t  l o n g  a n d  h a r d  t o  a c h i e v e  
R u l e  B2,  a n d  t h e  e x c e p t i o n  i s  n o t  f a i r  t o  t h o s e  o f  u s  
who  h a v e  t o  a b i d e  b y  R u l e  8 2 .
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R u l e  0 2 .  He s a i d  h e  t h _  . xs  a  l o t  o f  t h o s e  p e o p l e  c o u l t  j f f o r d  
t o  b r i n g  t h o s e  c a s e s .

N u m b e r  2 1 1 6

MS.  LaBOLLE r e m a r k e d  t h a t  [ t h e  A l a s k a  s t a t e  C h a m b e r  o f  C o m m e r c e ]  
h a d  f o u n d  t h a t  s o m e  g r o u p s  m a k e  a  g o o d  l i v i n g  o n  t h e s e  p u b l i c  
i n t e r e s t  l i t i g a n t  g r o u p s  b y  s u i n g  o n  a l l  s o r t s  o f  i s s u e s  w i t h i n  
a  c a s e ,  k n o w i n g  t h e y  c a n ' t  p r e v a i l  o n  m u c h .  H o w e v e r ,  i f  t h e y  
p r e v a i l  o n  o n e  [ i s s u e ] ,  t h e y ' v e  g a i n e d  e n o u g h  m o n e y  t o  h a v e  s i x  
m o r e  c a s e s .

REPRESENTATIVE BERKOWITZ a s k e d  who t h e  g r o u p s  a r e  t h a t  a r e  
g e t t i n g  r i c h  o f f  o f  p u b l i c  i n t e r e s t  l i t i g a n t  s t a t u s .

MS.  LaBOLLE a n s w e r e d  t h a t  t h e  p e r c e p t i o n  i s  t h a t  t h e y  a r e  m o s t l y  
t h e  e n v i r o n m e n t a l  g r o u p s  who a r e  o p p o s i n g  r e s o u r c e  d e v e l o p m e n t .

REPRESENTATIVE BERKOWITZ a s k e d  f o r  t h e  n a m e s  o f  t h e  g r o u p s .

CHAIR ROKEBERG a s k e d  M s .  L a B o l l e  w h e t h e r  t h e y  w o u l d  b e  T r u s t e e s  
f o r  A l a s k a ,  E a r t h  J u s t i c e ,  a n d  t h e  S i e r r a  C l u b .

M.S. LaBOLLE r e s p o n d e d  t h a t  " a t  t h e  r i s k  o f  b e i n g  s u e d  f o r  
a l l e g i n g  a n y t h i n g  i n  t h i s  c o m m i t t e e ,  " i t  i s  g e n e r a l l y  b e l i e v e d  
t h a t  t h o s e  a r e  t h e  s o r t s  o f  g r o u p s  t h a t  g a t h e r  f u n d i n g  t h r o u g h  
t h e  s u c c e s s  o f  t h e i r  l a w s u i t s .

REPRESENTATIVE BERKOWITZ s t a t e d  t h a t  h e  u n d e r s t a n d s  a b o u t  
p e r c e p t i o n s ,  b u t  h e  a l s o  u n d e r s t a n d s  o n e  o b j e c t i v e  i n  c o u r t  i s  
t o  a r r i v e  a t  s o m e  f o r m  o f  t r u t h .  I f  t h e  p e r c e p t i o n  i s  
i n c o r r e c t ,  h e  t h i n k s  o n e  w a y  t o  c o r r e c t  r e a l i t y  i s  b y  p u t t i n g  
r e a l  g r o u p s  o u t  t h e r e  t h a t  a r e  a c t u a l l y  b e n e f i t i n g .

N u m b e r  2 0 0 8

REPRESENTATIVE KOOKESH a s k e d ,  w he n  b a l a n c i n g  w h a t ' s  i n  t h e  b e s t  
i n t e r e s t  o f  t h e  p u b l i c ,  w h e t h e f  i t  i s  i n  [ t h e  s t a t e ' s ]  b e s t  
i n t e r e s t  t o  g e t  r i d  o f  s o m e  o f  t h e s e  c o n s e r v a t i o n  g r o u p s  a t  t h e  
e x p e n s e  o f  t h e  mom a n d  p o p s .

MS.  LaBOLLE r e s p o n d e d  t h a t  i t  i s  a  d i f f i c u l t  s i t u a t i o n ;  h o w e v e r ,  
i f  t h e  c o m m i t m e n t  t o  a  p r i n c i p l e  i s  t h e r e ,  t h e n  e v e r y o n e  s h o u l d  
b e  w i l l i n g  t o  " p o n y  u p "  t h e  c o s t  o f  t h e  l i t i g a t i o n .  I t  w i l l
p r o v i d e  m o r e  b a s i s  i f  [ a  g r o u p ]  s h o w s  t h a t  i t  h a s  g a t h e r e d  
s u p p o r t  t o  e v e n  b r i n g  t h e  l i t i g a t i o n .

REPRESENTATIVE KOOKESH a s k e d  w h a t  w o u l d  h a p p e n  t o  a n  i n d i v i d u a l  
w h o  s e e s  t h a t  h e  o r  s h e  m a y  owe  s o m e b o d y  m o n e y  down t h e  l i n e .

MS.  LaBOLLE n o t e d  t h a t  c o u r t  p o l i c y  e s t a b l i s h e s  p u b l i c  i n t e r e s t  
l i t i g a n t  s t a t u s .  W h a t  i s  b e i n g  s o u g h t  t h r o u g h  l e g i s l a t i o n  s u c h  
a s  t h i s  i s  l e g i s l a t i v e  i n t e n t ,  a s  w e l l  a s  h a v i n g  t h e  e l e c t e d  
r e p r e s e n t a t i v e s  m a k i n g  t h e  d e c i s i o n s  a s  t o  w h a t  t h e  p u b l i c  
p o l i c y  i s .

CHAIR ROKEBERG a s k e d ,  i f  t h i s  i s  c o u r t  p o l i c y ,  w h e t h e r  t h e  
c o u r t s  s h o u l d  p a y ,  o r  w h e t h e r  t h e  m e m b e r s  o f  t h e  b a r  s h o u l d  g o  
p r o  b o n o  s o  t h a t  t h e r e  w o u l d n ' t  b e  a  d i s c u s s i o n  o f  l e g a l  f e e s .

N u m b e r  1 8 1 1
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MS. ERICKSON r e m a r k e d  t h a t  h e r  c o n c e r n  i s  t h a t  t h e y  c o u l d  n e v e r  
h a v e  b r o u g h t  a  s u i t  a g a i n s t  t h e  s t a t e  i f  t h e y  h a d  t h o u g h t  t h e y  
w o u l d  h a v e  h a d  t o  p a y .  T h e  s t a t e  c o u l d  a r a g  i t  o u t  f o r  y e a r s .  
S h e  p o i n t e d  o u t  t h a t  i t  i s  t h e  " s m a l l  g u y "  [who i s  a f f e c t e d ] .

CHAIR ROKEBERG a s k e d  M s .  E r i c k s o n  w h e t h e r  s h e  u n d e r s t a n d s  t h e
f r u s t r a t i o n  e x h i b i t e d  b y  m a n y  o f  t h e  m e m b e r s  o v e r  t h i s .  I n  
a d d i t i o n ,  h e  a s k e d  w h e t h e r  t h e r e  i s  a b u s e  o f  t h i s .

MS.  ERICKSON r e s p o n d e d  t h a t  s h e  c a n  s e e  t h e i r  f r u s t r a t i o n  w h e n  
[ t h e  l e g i s l a t u r e ]  p r o m o t e s  r e s o u r c e  d e v e l o p m e n t  a n d  s o m e o n e  
t r i e s  t o  s t o p  i t .  S h e  s a i d  s h e  t h i n k s  i n  m o s t  c a s e s  p e o p l e
b r i n g  [ s u i t s ]  b e c a u s e  t h e y  t r u l y  b e l i e v e  t h e y ' r e  r i g h t .  S h e
s t a t e d :

Y o u ' r e  t h r o w i n g  o u t  t h e  b a b y  w i t h  t h e  b a t h  w a t e r , .  
Y o u ' r e  s a y i n g ,  . . .  "OK, w e ' r e  g o i n g  t o  g e t  r i d  o f  t h e  
w h o l e . "  A n d  t h e n  w h a t  h a p p e n s  t o  t h e  D a l e  B o n d u r a n t s  
a n a  t h e  J u d y  E r i c k s o n s  . . .  who a r e  f i g h t i n g  f o r  
s o m e t h i n g ?  . . .  Pam [ L a B o l l e ]  s a i d  t h a t  we s h o u l d  . . .  
g e t  a  g r o u p  g o i n g .  . . .  I ' m  a  s o l e  p r o p r i e t o r  . . .  a n d  I
d o n ' t  h a v e  a  l o t  o f  t i m e  t o  g o  s o l i c i t i n g  t o  g e t
c o n t r i b u t i o n s  s o  t h a t  I  c a n  s u e  t h e  s t a t e .

N u m b e r  1 6 4 9

REPRESENTATIVE COGHILL s t a t e d  t h a t  i f  a  w e l l - f u n d e d  g r o u p  h a d
c o m e  [ t o  M s .  E r i c k s o n ]  a t  t h e  t i m e  w h e n  s h e  w a s  i n t e r e s t e d  i n
p u r s u i n g  h e r  i n t e r e s t ,  i t  w o u l d  h a v e  g i v e n  h e r  a  l o t  o f
p u b l i c i t y .  He s a i d  h e  t h i n k s  t h a t  i s  w h a t  [ t h e  l e g i s l a t u r e ]  i s  
s t r u g g l i n g  a b o u t  - •  h o w  t o  f i l t e r .  I f  t h e r e  w e r e  p e o p l e  i n
A l a s k a  w h o  o p p o s e  g e t t i n g  i n f o r m a t i o n ,  t h e y  w o u l d  o n l y  h a v e  t h e  
v o i c e  o f  t h e  s y s t e m .  He  a s k e d  Ms .  E r i c k s o n  w h e t h e r  s h e  s e e s  
t h a t  a s  a n  u n f a i r n e s s .

MS. ERICKSON r e s p o n d e d  t h a t  s h e  b r o u g h t  h e r  c a s e  n o t  k n o w i n g  s h e  
h a d  p u b l i c  i n t e r e s t  l i t i g a n t  s t a t u s .  S h e  s a i d  s h e  f i r s t  s u e d  
a g a i n s t  t h e  H i c k e l  A d m i n i s t r a t i o n ,  w h i c h  o p p o s e d  t h e  s t a t u s .  
When t h e  K n o w l e s  A d m i n i s t r a t i o n  c a m e  i n ,  t h e y  c o n t i n u e d  t h e
c a s e ,  b u t  t h e y  b a c k e d  d o w n  o n  t h e  o p p o s i t i o n .  M o s t  p e o p l e  b r i n g  
t h e s e  c a s e s  n o t  k n o w i n g  i f  t h e y  a r e  g o i n g  t o  g e t  t h e  s t a t u s  o r
n o t .  S h e  a d d e d  t h a t  i f  s h e  h a d  b e e n  d e n i e d  t h e  s t a t u s ,  s h e
w o u l d  h a v e  h a d  t o  r e c o n s i d e r  t h e  c o s t .

CHAIR ROKEBERG s t a t e d  t h a t  h e  t h i n k s  t h e  c o m m i t t e e ' s  i n t e r e s t  i s  
i n  t h e  l e g a l  f a c t o r s .

REPRESENTATIVE BERKOWITZ a s k e d  w h i c h  [ f a c t o r ] .  He s a i d  h e  k e e p s
h e a r i n g  a b o u t  t h i s  g r e a t  l e g a l  f a c t o r .

REPRESENTATIVE COGHILL r e s p o n d e d  t h a t  t h e y  h a v e  t a l k e d  a b o u t
e n v i r o n m e n t a l  c o m m u n i t i e s .

REPRESENTATIVE BERKOWITZ s t r e s s e d  t h a t  h e  h a s  t o  h e a r  n a m e s ,  
b e c a u s e  t h e  e n v i r o n m e n t a l  c o m m u n i t y  i s  " t h i s  b i g  n e b u l o u s  
t h i n g . "  He a s k e d  w h i c h  e n v i r o n m e n t a l  l a w  f i r m s  a r e  d o i n g  t h i s .

kttp://www.legis.state.ak.us/b''(
s h a r e  a  p e r s o n a l  s t o r y .  S h e  s t a t e d  t h a t  s h e  a n d  h e r  . . a s b a n d
b r o u g h t  a  s u i t  a g a i n s t  t h e  s t ?  f o r  f a i l u r e  t o  d i s c l o s e  r e c o r d s  
t h a t  h a d  b e e n  p u b l i c  f o r  y e a  S h e  s a i d  t h e y  w e r e  g r a n t e d
p u b l i c  i n t e r e s t  l i t i g a n t  s t a t u s  a n d  p r e v a i l e d  o n  m o s t  o f  t h e i r  
[ c l a i m s ] . T h e i r  a t t o r n e y s  g o t  m i n i m a l  f e e s ;  t h e y  n e g o t i a t e d  

w i t h  t h e  s t a t e  o v e r  t h e  f e e s .
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CHAIR ROKEBERG o f f e r e d  T r u s t e e s  f o r  A l a s k a .

REPRESENTATIVE BERKOWITZ a g r e e d  t h a t  t h a t  i s  a n  A l a s k a n - b a s e d  
o r g a n i z a t i o n .

CHAIR ROKEBERG o f f e r e d  E a r t h  J u s t i c e .

REPRESENTATIVE BERKOWITZ i n d i c a t e d  t h a t  E a r t h  J u s t i c e  i s  n o t  a n  
A l a s k a n - b a s e d  o r g a n i z a t i o n .  T h e r e f o r e ,  h e  s a i d ,  t h e r e  i s  o n e  
c a s e  t h a t  [ t h e  e n v i r o n m e n t a l ]  c o m m u n i t y  h a s  h a d .  He s a i d  h e  
h a r d l y  s e e s  e v i d e n c e  o f  r a m p a n t  A l a s k a n  e n v i r o n m e n t a l  
[ l a w s u i t s ] .

N u m b e r  1 5 3 6

REPRESENTATIVE COGHILL r e m a r k e d :

I  t h i n k  t h a t  i f  y o u  l o o k  down t h r o u g h  t h i s  l i s t  . . .  u p  
t h r o u g h  1 9 9 3 ,  . . .  t h e  c a s e  c o u l d  b e  m a d e .  . . .  A n d  I
a g r e e  w i t h  . . .  M s .  E r i c k s o n  -  i t ' s  a  t o o l  t h a t ' s  b e i n g  
u s e d ,  a n d  s o m e t i m e s  i t ' s  n o t  b e i n g  u s e d  t h e  w a y  I  
p e r s o n a l l y  w o u l d  t h e  p u b l i c  p o l i c y .  L o o k i n g  f o r  t h e  
c o u r t  t o  u s e  R u l e  8 2  i s  a  way t h a t  t h e y  c o u l d  u s e  s o m e  
d i s c r e t i o n a r y  p o w e r s .

REPRESENTATIVE OGAN s t a t e d  t h a t  h e  s u p p o r t s  t h e  c o n c e p t  o f  w h a t  
t h e  b i l l  i s  t r y i n g  t o  d o ,  b u t  d o e s n ' t  w a n t  t o  e l i m i n a t e  t h e  
S c o t t  O g a n s ,  J u d y  E r i c k s o n s ,  a n d  D a l e  B o n d u r a n t s ,  t h e  " l i t t l e  
p e o p l e "  t h a t  t h i s  w a s  d e s i g n e d  f o r ,  t o  b e  a b l e  t o  s u e  a n d  g e t  
s o m e  c o v e r a g e .  He s a i d  h e  w o u l d  l i k e  t o  w o r k  o n  t h i s  a  l i t t l e  
m o r e .  He a d d e d  t h a t  h e  d o e s n ' t  t h i n k  t h e r e  a r e  e n o u g h  v o t e s  t o  
a m e n d  t h e  c o u r t  r u l e s  t h e  w a y  t h e  b i l l  i s  w r i t t e n .

N u m b e r  1 3 9 0

MR. CHURCH r e s p o n d e d  t h a t  h e  b e l i e v e s  S e n a t o r  D o n l e y  w o u l d  b e  
w i l l i n g  t o  w o r k  o n  t h e  p o i n t s  t h a t  w e r e  r a i s e d .  He s a i d  h e
t h i n k s  p a r t  o f  i t  i s  a d d r e s s e d  w i t h i n  s u b s e c t i o n  ( b ) ( 3 ) ,
s u b p a r a g r a p h  (K) o f  R u l e  8 2 .  I t  s a y s  t h a t  t h e  c o u r t  c a n ,  i n
a w a r d i n g  a t t o r n e y  f e e s ,  c o n s i d e r  o t h e r  e q u i t a b l e  f a c t o r s  d e e m e d  
r e l a t i v e  t o  t h e  c o u r t .

MR. CHURCH s a i d  h e  t h i n k s  t h e r e  i s  a  l o t  o f  l a t i t u d e  g i v e n  t o  
t h e  c o u r t  t o  l o o k  a t  s i t u a t i o n s  i n  w h i c h  a n  i n d i v i d u a l  v e r s u s  a  
l a r g e  c o r p o r a t i o n  i s  b r i n g i n g  a  p u b l i c  i n t e r e s t  l i t i g a n t  c a s e .  
A l m o s t  e x c l u s i v e l y ,  h e  p o i n t e d  o u t ,  t h e  t e s t i m o n y  h a s  b e e n  t h a t  
t h i s  w i l l  t a k e  a w a y  p u b l i c  i n t e r e s t  l i t i g a n t  c a s e s .  He s a i d  h e  
w o n d e r s  i f  t h a t  m e a n s  p e o p l e  d o n ' t  t r u s t  t h e  c o u r t s  t o  m a k e
r e a s o n a b l e  d e c i s i o n s  i n  e v a l u a t i n g  t h e s e  c a s e s .

MR. CHURCH c l a r i f i e d  t h a t  t h e  l a w  e s t a b l i s h e s  t h a t  R u l e  82 
a p p l i e s  t o  a l l  c a s e s ,  r e g a r d l e s s  o f  w h e t h e r  i t  i s  a  p u b l i c  
i n t e r e s t  l i t i g a n t  o r  a  v i c t i m  o f  a  h o r r e n d o u s  c r i m e  t r y i n g  t o  
b r i n g  a  c i v i l  s u i t  a g a i n s t  a  p e r p e t r a t o r .  T h i s  o n l y  g i v e s  t h e  
c o u r t s  a  b a s e l i n e  t o  l o o k  a t  a n  a t t o r n e y  f e e  a w a r d ,  a n d  i t  i n  n o  
way  p r e v e n t s  t h e  c o u r t  f r o m  d o i n g  w h a t  i t  h a s  d o n e  i n  t h e  p a s t :  
a w a r d  f u l l  a t t o r n e y  f e e s .

MR. CHURCH o f f e r e d  s o m e  h i s t o r y .  When [ P I L D ]  w a s  e s t a b l i s h e d  i n  
1 9 7 4 ,  t h e  c o u r t  s a i d  t h e  e x c e p t i o n  t o  R u l e  82 w a s  d e s i g n e d  t o  
e n c o u r a g e  p l a i n t i f f s  t o  b r i n g  i s s u e s  o f  p u b l i c  i n t e r e s t  b e f o r e  
t h e  c o u r t s .  T h e r e  w a s  n o  d i f f e r e n t i a t i o n  b e t w e e n  i n d i v i d u a l s
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T h e  o p i n i o n  [ r e g a r d i n g  t h e  G i l b e r t  v .  S t a t e  o n  t h e  
e n c o u r a g e m e n t  i s s u e ]  s e e m s  t o  t a k e  t h e  p o s i t i o n  t h a t  
s u c h  l i t i g a t i o n  s h o u l d  b e  a c t i v e l y  e n c o u r a g e d .  I n  my 
v i e w ,  o u r  f u n c t i o n  i s  n o t  t o  e n c o u r a g e  l i t i g a t i o n  o f  
a n y  s o r t .

On t h e  o t h e r  h a n d  I  b e l i e v e  t h a t  w e  s h o u l d  s t r i v e  t o  
p r e v e n t  o u r  c o u r t s  f r o m  b e c o m i n g  i n a c c e s s i b l e  a s  a  

p r a c t i c a l  m a t t e r  t o  t h o s e  who s e e k  t o  v i n d i c a t e  r i g h t s  
s h a ' r e d  b y  t h e  p u b l i c .

MR. CHURCH e x p l a i n e d  t h a t  t h e  c h i e f  j u s t i c e  a t  t h a t  t i m e  w a s
. l o o k i n g  f o r  a  b a l a n c e  i n  t h e  c a s e s .  A t  t h e  s a m e  t i m e ,  a 
p l a i n t i f f  s h o u l d n ' t  b e  e n c o u r a g e d  t o  b r i n g  a  c a s e  b e c a u s e  o f  a r y  
p e r c e i v e d  a w a r d .  C e r t a i n l y ,  h e  s a i d ,  i n  t h i s  c a s e s  t h e  o n l y
m o n e t a r y  a w a r d  i s  t o  t h e  a t t o r n e y s .

N u m b e r  1 1 5 1

MR. CHURCH s t a t e d  t h a t  t h i s  w o u l d  s t i l l  a l l o w  t h e  c o u r t s  t o  
d i s r e g a r d  a p p o r t i o n m e n t  a s  i n  t h e  D a n s e r e a u  c a s e .  I n  t h a t  c a s e ,  
t h e y  w e r e  p u b l i c  i n t e r e s t  l i t i g a n t s  w h o  o n l y  p r e v a i l e d  o n  o n e  o f  
t h r e e  i s s u e s .  T h e  l o w e r  c o u r t  a p p o r t i o n e d  t h e  a t t o r n e y  f e e s ,  
b u t  t h e  s u p r e m e  c o u r t ,  o n  a n  a p p e a l ,  a w a r d e d  f u l l  a t t o r n e y  f e e s  
a n d  s a i d  t h e  l o w e r  c o u r t  d i d  n o t  h a v e  t h e  r i g h t  t o  a p p o r t i o n  
f e e s .

CHAIR ROKEBERG a s k e d  M r .  C h u r c h  w h e t h e r  h e  h a d  l o o k e d  a t  t h e  
f e d e r a l  E q u a l  A c c e s s  t o  J u s t i c e  A c t .

MR. CHURCH a n s w e r e d  t h a t  h e  h a d n ' t .  T h e  o n l y  t h i n g  h e ' d  
r e s e a r c h e d  w a s  w h a t  g o e s  o n  i n  o t h e r  s t a t e s .  E s s e n t i a l l y ,  t h e  
o t h e r  4 9  s t a t e s  d o n ' t  m a k e  a  d i f f e r e n t i a t i o n  a s  t o  p u b l i c  
i n t e r e s t  l i t i g a n t s .  T h e y  a w a r d  a t t o r n e y  f e e s  b a s e d  o n  a  s e t  
p e r c e n t a g e  o r  a  s e t  d o l l a r  v a l u e  p e r  h o u r .

CHAIR ROKEBERG a s k e d  w h e t h e r  [ o t h e r  s t a t e s ]  r e c o g n i z e  [ P I L D ] .

MR. CHURCH r e s p o n d e d  t h a t  t h e y  d o n ' t  s p e c i f i c a l l y .  F o r  e x a m p l e ,
c a s e s  t h a t  h e  r e v i e w e d  o n  t h e  W e s t  C o a s t  d o  n o t .

REPRESENTATIVE BERKOWITZ c l a r i f i e d  t h a t  t h e  a n t e c e d e n t s  o f
p u b l i c  i n t e r e s t  l i t i g a n t s  i s  know n i n  common l a w  a s  q u i  t a n  
s u i t s .  I n  o t h e r  s t a t e s ,  t h e y  a r e  a l s o  k n o w n  a s  p r i v a t e  a t t o r n e y  
g e n e r a l  s u i t s .  T h i s  i s  n o t  a  u n i q u e l y  A l a s k a n  f e a t u r e .

N u m b e r  0 9 9 1

REPRESENTATIVE OGAN s t a t e d  t h a t  h e  h a d  t a l k e d  w i t h  G e r a l d
L u c k h a u p t  [ d r a f t i n g  a t t o r n e y  o f  L e g i s l a t i v e  L e g a l  a n d  R e s e a r c h  
S e r v i c e s ] , who s a i d ,  " A l a s k a  i s  t h e  o n l y  s t a t e  w h e n  y o u  l o s e ,  
y o u  p a y  a t t o r n e y s '  f e e s . "  He  a s k e d  M r .  C h u r c h  w h e t h e r  t h a t  i s  
c o r r e c t .

MR. CHURCH a n s w e r e d  t h a t  h e  h a s  a l s o  h e a r d  t h a t  s t a t e m e n t .

REPRESENTATIVE OGAN- r e m a r k e d  t h a t  p e o p l e  who  a r e  i n t e r e s t e d  i n
s u i n g  a r e  a f r a i d  b e c a u s e  o f  t h a t ,  w h i c h  i s  a l r e a d y  a
d i s i n c e n t i v e  t o  l i t i g a t e .  T h i s  p u b l i c  i n t e r e s t  l a w  b a s i c a l l y

l i k e  [Ms.  E r i c k s o n ]  a n c .  . n y  l a r g e  o r g a n i z a t i o n .  L a t e r ,  i n  t h e  
A n c h o r a g e  v .  M c C a b e  o p i n i o n  i n  1 9 7 7 ,  C h i e f  J u s t i c e  B o o c h e v e r  
s u b m i t t e d  a n  o p i n i o n  i n  o p p o s i t i o n .  H i s  c o m m e n t s  w e r e :
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MR. CHURCH s t a t e d  t h a t  w h e n  t h e  s t a t e  l o s e s  o r  w i n s  a  p u b l i c  
i n t e r e s t  l i t i g a n t  c a s e ,  i t  p a y s  t h e  a t t o r n e y  f e e s .

CHAIR ROKEBERG s t a t e d  t h a t  ' i n  t h e  b i l l  p a c k e t  t h e r e  i s  a  l i s t  o f  
a t  l e a s t  7 0  p u b l i c  i n t e r e s t  l i t i g a n t  . c a s e s .  He a s k e d  M r .  C h u r c h  
w h e t h e r  h i s  o f f i c e  b r o k e  t h o s e  d o w n  t o  s e e  who t h e y  w e r e  b y  
p a r t i e s ,  a n d  w h a t  t y p e  o f  r e p r e s e n t a t i o n  t h e y  h a d .

MR. CHURCH r e s p o n d e d  t h a t  h e  h a s  t h e  i n f o r m a t i o n  t h a t  t h e  l i s t
w a s  b a s e d  o n ,  w h i c h  p r o v i d e s  t h e  c a s e  n a m e  a n d  a d e s c r i p t i o n  o f
t h e  c a s e ;  h o w e v e r ,  i t  d o e s  n o t  g i v e  who  t h e  r e p r e s e n t i n g  
a t t o r n e y  w a s .

N u m b e r  0 8 6 0

REPRESENTATIVE BERKOWITZ p o i n t e d  o u t  t h a t  . t h e r e  w e r e  7 0  c a s e s  i n  
t h e  p a s t  t e n  y e a r s ;  t h e  h i g h  y e a r  w a s  1 9 9 5 ,  w i t h  t w e n t y  [ c a s e s ] ,
a n d  t h e  l o w  y e a r  w a s  l a s t  y e a r ,  w i t h  t h r e e .  He s a i d  i t  h a r d l y
s e e m s  a  r a m p a n t  p r o b l e m .

CHAIR ROKEBERG r e s p o n d e d  t h a t  t h e  c o m m i t t e e  t a k e s  u p  a  l o t  o f  
i s s u e s  t h a t  o n l y  a f f e c t  a  s m a l l  n u m b e r  o f  p e o p l e .  T h e y  t r y  t o  
a v o i d  t h e  c o n s t i t u t i o n a l  c o n s t r a i n t s  a b o u t  s p e c i a l - i n t e r e s t  
l e g i s l a t i o n ,  b u t  m a n y  t i m e s  t r y  t o  " c u r e  t h e  e v i l s "  t h a t  m a y  
b e f a l l  a  s m a l l  n u m b e r  o f  p e o p l e .

REPRESENTATIVE BERKOWITZ r e m a r k e d  t h a t  h e  i s  t r y i n g  t o  p r e v e n t  
t h e  c o m m i t t e e  f r o m  c r e a t i n g  a  h u g e  i n j u s t i c e .  He s a i d ,  " L e t ' s  
m o v e  t h e  b i l l  a n d  k i l l  i t . "

CHAIR ROKEBERG s t a t e d  t h a t  h e  w o u l d  l i k e  t o  f i r s t  s e e  w h a t  
r e s e a r c h  h a s  b e e n  d o n e ,  a n d  t h a t  R e p r e s e n t a t i v e  O g a n  h a s  a l r e a d y  
a g r e e d  t o  w o r k  o n  t h e  b i l l .

REPRESENTATIVE BERKOWITZ a n d  CHAIR ROKEBERG s p o k e
s i m u l t a n e o u s l y :  R e p r e s e n t a t i v e  B e r k o w i t z  m o v e d  t o  r e p o r t  SB 1 8 3
o u t  o f  c o m m i t t e e ,  w h i l e  C h a i r  R o k e b e r g  a n n o u n c e d  t h a t  h e  w o u l d  
r e c e s s  t h e  m e e t i n g .  [No a c t i o n  w a s  t a k e n  o n  t h e  m o t i o n .  SB 1 8 3  
w a s  h e l d  o v e r . ]
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MEMORANDUM State of Alaska
Department of Law

no

FROM:

H on. C a r l  L .  R o s i e rC o m m is s io n e rD e p 't  o f  F i s h  and Game

J a c k  G r i f f i n  / e /A s s i s t a n t  A t t o r n e y  G e n e r a l  N a t u r a l  R e s o u r c e s  S e c t i o n

DATE. 

FILE NO.: 

TEL. NO.: 

SUBJECT

O c t o b e r  2 3 , 1992
6 6 3 -9 3 -0 0 8 8
4 6 5 -3 6 0 0
A p p l i c a b i l i t y  o f  t h e  A m e r ic a n s  w i t h  D i s a b i l ­i t i e s  A c t  t o  r e g u l a t i o n s  o f  t h e  B o a r d s  o f  F i s h  an d Game

You h a v e  a s k e d  s e v e r a l  q u e s t i o n s  a b o u t  w h a t t h e  J o i n t  B o a r d s  o f  F i s h e r i e s  an d Game an d t h e  D e p a rtm e n t o f  F i s h  and Game c a n  do t o  e n s u r e  t h a t  h u n t in g  and f i s h i n g  r e g u l a t i o n s  i n  A l a s k a  c o m p ly  w it h  t h e  A m e r ic a n s  w it h  D i s a b i l i t i e s  A c t  (A D A ). T h i s  memorandum w i l l  e x p l o r e  th e  g e n e r a l  r e q u ir e m e n t s  o f  t h e  ADA, a d d r e s s  w h e t h e r  t h e  b o a r d s  may d e l e g a t e  t o  t h e  c o m m is s io n e r  t h e  a u t h o r i t y  t o  accom m o date p e r s o n s  w it h  d i s a b i l i t i e s  ( t h e y  c a n ) , and s u g g e s t  p r o c e d u r e s  t h a t  t h e  b o a r d s  may a d o p t t o  e n a b l e  h u n t e r s  and f i s h e r s  w it h  d i s a b i l i t i e s  t o  r e q u e s t  r e a s o n a b l e  m o d i f i c a t i o n s  t o  p o l i c i e s  t h e y  f e e l  a r e  d i s c r i m i n a t o r y . 1
I .  GENERAL REODIREMENTB OF T I T L E  I I  OF THE AMERICANS WITH D I S A B I L I T I E S  ACT AND THE IMPLEMENTING REGULATIONS

C o n g r e s s  e n a c t e d  t h e  A m e ric a n s  w it h  D i s a b i l i t i e s  A c t  (A D A ), 42 U . S . C . A .  §  12101 e t  seq . (S u p p . 1 9 9 2 ) , b e c a u s e  among o t h e r  t h i n g s  " d i s c r i m i n a t i o n  a g a i n s t  i n d i v i d u a l s  w it h  d i s a b i l i t i e s  c o n t i n u e [ s ]  t o  b e a s e r i o u s  and p e r v a s i v e  s o c i a l  p r o b le m ; . . .. i n d i v i d u a l s  w it h  d i s a b i l i t i e s  c o n t i n u a l l y  e n c o u n t e r  v a r i o u s  fo r m s  o f  d i s c r i m i n a t i o n ,  i n c l u d i n g  o u t r i g h t  i n t e n t i o n a l  e x c l u s i o n  . . . [a n d  t h e j  f a i l u r e  t o  make m o d i f i c a t i o n s  t o  e x i s t i n g  f a c i l i t i e s  and p r a c t i c e s  . . . ; [a n d ] t h e  c o n t i n u i n g  e x i s t e n c e  o f  u n f a i r  andu n n e c e s s a r y  d i s c r i m i n a t i o n  an d p r e j u d i c e  d e n i e s  p e o p le  w it h  d i s a b i l i t i e s  t h e  o p p o r t u n i t y  . . .  t o  p u r s u e  t h o s e  o p p o r t u n i t i e s  f o r  w h ic h  o u r  f r e e  s o c i e t y  i s  j u s t i f i a b l y  fam o u s . . . . 11 42U . S . C . A .  § 1 2 1 0 1 ( 2 ) ,  ( 5 ) ,  and ( 9 ) .  To e n s u r e  i t s  p r o v i s i o n s  a r e

1 T h i s  memorandum d o e s  n o t t r y  t o  a d d r e s s  t h e  f u l l  im p a c t  o f  t h e  ADA upon t h e  b o a r d s  an d  t h e  d e p a r t m e n t . F o r  e x a m p le , t h e  p o t e n t i a l  n e e d  f o r  w h e e l c h a i r  a c c e s s  t o  b o a r d  m e e t in g s  o r  s i g n  la n g u a g e  i n t e r p r e t e r s  f o r  i n f o r m a t i o n a l  p ro g ra m s  o f  t h e  d e p a r t m e n t  i s  n o t  a d d r e s s e d .  T h e  s c o p e  o f  t h i s  memorandum i s  l i m i t e d  t o  t h e  p o t e n t i a l  im p a c t  o f  t h e  ADA upon h u n t in g  and f i s h i n g  r e g u l a t i o n s  i n  A l a s k a ,  an d  t h e  p r o c e d u r e s  t h e  b o a r d s  and d e p a r t m e n t  may a d o p t  t o  i n s u r e  t h a t  t h o s e  r e g u l a t i o n s  do n o t  d i s c r i m i n a t e  a g a i n s t  t h e  
d i s a b l e d .

2 0 1
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Hon. Carl L. Rosier, Commissioner
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complied with, the Act provides persons who have suffered 
discrimination because of their disabilities the same remedies, 
procedures, and rights that are available under the Civil Rights 
laws. See 42 U.S.C.A. § 12132. As with those laws, the Department 
of Justice has broad enforcement authority.

Title II of the ADA, 42 U.S.C.A. § 12131 et seq. (Supp. 
1992), prohibits public entities from discriminating against 
individuals with disabilities when providing public services:

Subject to the provisions of this subchapter, no 
qualified individual with a disability shall, by 
reason of such disability, be excluded from 
participation in or be denied the benefits cf the 
services, programs, or activities of a public 
entity, or be subjected to discrimination by any 
such entity.

42 U.S.C.A. § 12132.

A "qualified" individual with a disability is an 
individual with a disability who meets the "essential eligibility 
requirements" of the agency's program, service, or activity.2 
Generally, there are no "essential eligibility requirements" to 
sport hunt or fish in Alaska other than the possession of a valid 
sport hunting or fishing license. Thus, virtually anyone with a 
disability may be qualified to hunt or fish in Alaska. 
"Disability" means, with respect to an individual, "a physical or

2 A "qualified individual with a disability" is defined as one 
who,

with or without reasonable modifications to rules, 
policies, or practices, the removal of 
architectural, communication, or transportation 
barriers, or the provision of auxiliary aids and 
services, meets the essential eligibility 

...... requirements for the receipt of services or the
participation in programs or activities provided by 
a public entity.

42 U.S.C.A. § 12131(2) (Supp. 1992).
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m e n ta l im p a ir m e n t  t h a t  s u b s t a n t i a l l y  l i m i t s  one o r  m ore o f  t h e  m a jo r  l i f e  a c t i v i t i e s  o f  s u c h  i n d i v i d u a l  . . . . 1,3

3 T h e  d e f i n i t i o n  o f  d i s a b i l i t y  fo u n d  i n  t h e  D e p a rtm e n t o f  J u s t i c e ' s  t i t l e  I I  r e g u l a t i o n s  p r o v i d e s  i n  f u l l :
D i s a b i l i t y  m e a n s, w it h  r e s p e c t  t o  an  i n d i v i d u a l ,  a p h y s i c a l  o r  m e n t a l im p a irm e n t t h a t  s u b s t a n t i a l l y  l i m i t s  o n e o r  m ore o f  t h e  m a jo r  l i f e  a c t i v i t i e s  o f  s u c h  i n d i v i d u a l ;  a r e c o r d  o f  s u c h  an im p a ir m e n t ; o r  b e in g  r e g a r d e d  a s  h a v i n g  s u c h  an  im p a ir m e n t .

( 1 ) ( i )  T h e p h r a s e  p h y s i c a l  o r  m e n ta l im p a ir m e n t  m ean s—(A) Any p h y s i o l o g i c a l  d i s o r d e r  o r  c o n d i t i o n ,  c o s m e t ic  d i s f i g u r e m e n t ,  o r  a n a t o m ic a l  l o s s  a f f e c t i n g  one o r  m ore o f  t h e  f o l l o w i n g  b o d y s y s t e m s :  N e u r o l o g i c a l ,  m u s c u l o s k e l e t a l ,  s p e c i a l  s e n s e  o r g a n s ,  r e s p i r a t o r y  ( i n c l u d i n g  s p e e c h  o r g a n s ) , c a r d i o v a s c u l a r ,  r e p r o d u c t i v e ,  d i g e s t i v e ,  g e n i t o u r i n a r y ,  h e m ic  and l y m p h a t i c ,  s k i n ,  and e n d o c r i n e ;
(B) A ny m e n t a l o r  p s y c h o l o g i c a l  d i s o r d e r  s u c h  a s  m e n ta l r e t a r d a t i o n ,  o r g a n i c  b r a i n  s y n d ro m e , e m o t io n a l o r  m e n ta l i l l n e s s ,  an d  s p e c i f i c  l e a r n i n g  d i s a b i l i t i e s .
( i i )  T h e  p h r a s e  p h y s i c a l  o r  m e n t a l im p a ir m e n t  i n c l u d e s ,  b u t  i s  n o t  l i m i t e d  t o ,  s u c h  c o n t a g i o u s  and n o n c o n t a g io u s  d i s e a s e s  an d  c o n d i t i o n s  a s  o r t h o p e d i c ,  v i s u a l ,  s p e e c h  arid h e a r i n g  im p a ir m e n t s , c e r e b r a l  p a l s y ,  e p i l e p s y ,  m u s c u la r  d y s t r o p h y ,  m u l t i p l e  s c l e r o s i s ,  c a n c e r ,  h e a r t  d i s e a s e ,  d i a b e t e s ,  m e n t a l r e t a r d a t i o n ,  e m o t io n a l  i l l n e s s ,  s p e c i f i c  l e a r n i n g  d i s a b i l i t i e s ,  H IV  d i s e a s e  (w h e th e r s y m p to m a tic  o r  a s y m p t o m a t i c ) , t u b e r c u l o s i s ,  d r u g  a d d i c t i o n ,  and a l c o h o l i s m .

( i i i )  T h e p h r a s e  p h y s i c a l  o r  m e n t a l im p a irm e n t d o e s  n o t  i n c l u d e  h o m o s e x u a lit y  o r  b i s e x u a l i t y .
(2 ) T h e p h r a s e  m a jo r  l i f e  a c t i v i t i e s  m eans f u n c t i o n s  s u c h  a s  c a r i n g  f o r  o n e 's  s e l f ,  p e r f o r m in g  m an u al t a s k s ,  w a l k i n g ,  s e e i n g ,  h e a r i n g ,  s p e a k i n g , b r e a t h i n g ,  l e a r n i n g ,  an d  w o r k in g .
(3) T h e p h r a s e  h a s  a r e c o r d  o f  s u c h  an im p a irm e n t m eans h a s  a h i s t o r y  o f ,  o r  h a s  b een  m i s c l a s s i f i e d  a s  h a v i n g ,  a m e n t a l o r  p h y s i c a l  im p a irm e n t t h a t  s u b s t a n t i a l l y  l i m i t s( c o n t i n u e d . . . )
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T h e a n t i d i s c r i m i n a t i o n  p r o v i s i o n s  o f  t i t l e  I I  o f  t h e  ADA c l e a r l y  a p p l y  t o  t h e  D e p a rtm e n t o f  F i s h  an d  Game an d  t h e  B o a r d s  o f  F i s h e r i e s  an d  Gam e. F o r  p u r p o s e s  o f  t i t l e  I I ,  a  " p u b l i c  e n t i t y "  i n c l u d e s  a n y  s t a t e  o r  l o c a l  g o v e r n m e n t , an d a n y  d e p a r t m e n t , a g e n c y ,  o r  o t h e r  i n s t r u m e n t a l i t y  o f  a s t a t e  o r  l o c a l  g o v e r n m e n t . 42 U . S . C .  S 1 2 1 3 1 ( 1 ) (A) & (B) (S u p p . 1 9 9 2 ) .  I t  i s  a l s o  l i k e l y  a c o u r t  w o u ld  f i n d  t h a t  t h e  r e g u l a t i o n s  p r o m u lg a t e d  b y  t h e  b o a r d s ,  s u c h  a s  t h o s e  i d e n t i f y i n g  t h e  a r e a s  an d t h e  m e th o d s an d  m eans f o r  t a k i n g  f i s h  a n d  gam e, a r e  p a r t  o f  a " s e r v i c e , "  " p r o g r a m ,"  o r  " a c t i v i t y , "  s i n c e

3 ( . . . c o n t in u e d )one o r  m ore m a jo r  l i f e  a c t i v i t i e s .
(4) Th e p h r a s e  i s  r e g a r d e d  a s  h a v i n g  an  im p a ir m e n t  m ean s—
( i )  H as a p h y s i c a l  o r  m e n ta l im p a ir m e n t  t h a t  d o e s  n o t  s u b s t a n t i a l l y  l i m i t  m a jo r  l i f e  a c t i v i t i e s  b u t  t h a t  i s  t r e a t e d  b y  a p u b l i c  e n t i t y  a s  c o n s t i t u t i n g  s u c h  a l i m i t a t i o n ;
( i i )  H as a p h y s i c a l  o r  m e n t a l im p a ir m e n t  t h a t  s u b s t a n t i a l l y  l i m i t s  m a jo r  l i f e  a c t i v i t i e s  o n ly  a s  a  r e s u l t  o f  t h e  a t t i t u d e s  o f  o t h e r s  t o w a r d  s u c h  im p a ir m e n t ; o r
( i i i )  H as n o n e  o f  t h e  im p a ir m e n t s  d e f i n e d  i n  p a r a g r a p h  (1) o f  t h i s  d e f i n i t i o n  b u t i s  t r e a t e d  b y  a p u b l i c  e n t i t y  a s  h a v i n g  s u c h  an im p a ir m e n t .
(5) Th e t e rm  d i s a b i l i t y  d o e s  n o t  i n c l u d e —
( i )  T r a n s v e s t i s m ,  t r a n s s e x u a l i s m ,  p e d o p h i l i a ,  e x h i b i t i o n i s m ,  v o y e u r is m , g e n d e r  i d e n t i t y  d i s o r d e r s  n o t  r e s u l t i n g  f r o m  p h y s i c a l  im p a ir m e n t s , o r  o t h e r  s e x u a l  b e h a v i o r  d i s o r d e r s ;
( i i )  C o m p u ls iv e  g a m b lin g , k le p t o m a n ia , o r  p y r o m a n ia ; o r
( i i i )  P s y c h o a c t i v e  s u b s t a n c e  u s e  d i s o r d e r s  r e s u l t i n g  fro m  c u r r e n t  i l l e g a l  u s e  f  d r u g s .

28 C . F . R .  §  3 5 . 1 0 4 ,  56 F e d .  R e g . 3 5 717 ( 1 9 9 1 ) .
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sport hunting and fishing must take place in conformance with those 
regulations.4'

Congress directed the Department of Justice to adopt 
regulations implementing title II of the ADA, see 42 U.S.C. § 
12134(a) (Supp. 1992), and those regulations have been codified at 
28 C.F.R. part 35. Section 35.130 sets forth the general 
prohibition against discrimination, and provides, in part, as 
follows:

(a) No qualified individual with a disability 
shall, on the basis of disability, be excluded from 
participation in or be denied the benefits of the 
services, programs, -or activities of a public 
entity, or be subjected to discrimination by any 
public entity.

(b)(1) A public entity, in providing any aid, 
benefit, or service, may not . . .  on the basis of 
disability-(i) Deny a qualified individual with a 
disability the opportunity to participate in or 
benefit from the aid, benefit, or service; [or]
(ii) Afford a qualified individual with a 
disability an opportunity to participate in or 
benefit from the aid, benefit, or service that is 
not equal to that afforded others . . .; [or]. . .
(vii) Otherwise limit a qualified individual with 
a disability in the enjoyment of any right, 
privilege, advantage, or opportunity enjoyed by 
others receiving the aid, benefit, or service.

These regulations also provide that an agency may not 
employ "methods of administration" that have the effect of denying 
persons with disabilities the ability to enjoy the benefits of an 
agency's programs:

4 While neither the ADA nor the regulations promulgated pursuant 
to the ADA define these terms, the 1988 amendments to the 
Rehabilitation Act of 1973 define "program or activity" to mean 
"all of the operations of . . .  a department, agency, special 
purpose district, or other instrumentality of a state or of a local 
government . . . ." 29 U.S.C.A. § 794(b) (Supp. 1992) . Because of 
the close relationship between the Rehabilitation Act of 1973 and 
the ADA, courts may look to this definition when interpreting the- 
ADA.
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A public entity may not . . . utilize criteria 
or methods of administration:

(i) That have the effect of subjecting qualified 
individuals with disabilities to discrimination on 
the basis of disability; [or]

(ii) That have the purpose or effect of defeating 
or substantially impairing accomplishment of the 
objectives of the public entity's program with 
respect to individuals with disabilities . . . .

28 C.F R. § 35.130(b)(3).

There is a dearth of case law interpreting the ADA, due 
of course to its recent enactment. Nevertheless, it is possible to 
obtain substantial insight into the scope and meaning of Title II 
by examining case law interpreting its precursor, section 504 of 
the Rehabilitation Act of 1973, Pub. L. 93-112, 87 Stat. 394, 29 
U.S.C.A. § 794 (1985 and Supp. 1992). Section 504 is virtually
identical to sectio: 202 of the ADA, 42 U.S.C.A. § 12132, except
that section 504 applies only to state agencies receiving "Federal 
financial assistance." The Department of Justice, in the comments 
preceding the regulations implementing title II of the ADA, 
describes title II as "essentially extend[ing] the 
nondiscrimination mandate of section 504 to those State and local 
governments that do not receive Federal financial 
assistance . . . ."5

5 56 Fed. Reg. 35694 (1991). As a result, the Department of
Justice's regulations implementing title II of the ADA "[hew] 
cJosely to the provisions of existing section 504 regulationr." 
Id. This approach is in fact mandated by section 204 of the ADA, 
which provides that the regulations implementing Title II must be 
consistent with the Department of Health, Education, and Welfare's 
coordination regulation for section 504, now codified at 28 C.F.R. 
Part 41, and, with respect to "program accessibility, existing 
facilities," and "communications," with the Department of Justice's 
section 504 regulations for its federally conducted programs and 
activities, codified at 28 C.F.R. Part 39. 42 U.S.C.A. 12134(b)
(Supp. 1992). See 56 Fed. Reg. 35694 (1991). In addition, section 
203 of the ADA, 42 U.S.C.A. 12133 (Supp. 1992), provides that the 
remedies, procedures, and rights available under section 504, set 
forth in section 794a of Title 29, shall be the remedies, 
procedures, and rights for any person alleging discrimination on 
the basis of disability in violation of 42 U.S.C.A. § 12132.
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In determining whether a particular regulation is 
consistent with the ADA, the primary issue will be whether the 
person with a disability has been given "meaningful access" to the 
benefit or service at issue. See Alexander v. Choate, 469 U.S. 
287, 301 (1985). In Choate, the United States Supreme Court,
interpreting § 504 of the Rehabilitation Act, held that the balance 
between the rights of the handicapped to be integrated into society 
and the legitimate interests of agencies in preserving the 
integrity of their programs is met where "an otherwise qualified 
individual [is] provided with meaningful access to the benefit the 
[agency] offers." 469 U.S. at 301.

The benefit itself, of course, cannot be defined in 
a way that effectively denies otherwise qualified 
handicapped individuals the meaningful access to 
which they are entitled; to assure meaningful 
access, reasonable accommodations in the [agency's] 
program or benefit may have to be made.

Id. See Southeastern Community College v. Davis, 442 U.S. 397, 
410-13 (1979). In determining the appropriate scope of the benefit 
at issue, and whether it is "readily accessible to and usable by 
individuals with disabilities," the regulations implementing title 
II provide that the service, program, or activity must be "viewed 
in its entirety."6

28 C.F.R. § 35.150(a) provides:

General. A public entity shall operate each service, 
program, or activity so that the service, program, or V,
activity, when viewed .in its entirety, is readily 
accessible to and usable by individuals with 
disabilities. The paragraph does not—

(1) Necessarily require a public entity to 
make each of its existing facilities accessible to and 
usable by individuals with disabilities;

(2) Require a public entity to take any action 
that would threaten or destroy the historic significance 
of an historic property; or

(3) Require a public entity to take any action 
that it can demonstrate would result in a fundamental 
alteration in the nature of a service, program, or 
activity or in undue financial and administrative

(continued...)
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The principle of meaningful access is illustrated in 
Baker v. Department of Environmental Conservation 634 F. Supp. 
1460, 1464-66 (N.D.N.Y. 1986), where a number of handicapped
individuals alleged that a regulation prohibiting the use of 
"mechanically propelled vessels and aircraft" on certain bodies of 
water within the Adirondack State Park discriminated against them 
in violation of § 504 of the Rehabilitation Act. The court 
rejected the handicapped individuals' arguments on the grounds that 
"over fifty-one percent of the Park land is classified . . . [to] 
allow the use of motorized vehicles and float planes . . . [and 
e]ighty-three percent of the publicly usable Adirondack lake/pond 
surface water is open to motors . . . ." 634 F. Supp. at 1465. As
a result, "it is clear the handicapped do have meaningful access to 
the Adirondack Park as a whole." Id. (emphasis added). The 
analysis employed by the court in Baker illustrates the analysis 
the boards and the department should use to determine whether a 
particular hunting or fishing regulation denies persons with 
disabilities a meaningful opportunity to hunt or fish.

If there is no meaningful access to the service or 
benefit at issue, federal regulations require the agency to "make 
reasonable modifications in policies, practices, or procedures when 
the modifications are necessary to avoid discrimination on the 
basis of disability . . . ." 28 C.F.R. § 35.130(b)(7), 56 Fed.
Reg. 35718-19 (1991) (emphasis added). See Choate, 469 U.S. at 
3 00. Modifications do not have to be made, however, if the agency 
"can demonstrate that making the modifications would fundamentally 
alter the nature of the service, program, or activity," 28 C.F.R.
§ 35.130(b)(7), or would result in "undue financial and
administrative burdens."7 These regulations mirror the Choate and

6(...continued)
burdens . . . .

(Emphasis added.)

7 28 C.F.R. 35.150(a)(3). When a public entity believes that
complying with the ADA will fundamentally alter the nature of its 
program or result in undue administrative burden or expense, it has 
the burden of proof and must make specific findings that support 
its conclusion:

In those circumstances where personnel of the 
public entity believe that the proposed action 
would fundamentally alter the service, program, or 
activity or would result in undue financial and

(continued...)
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7 (...continued)
administrative burdens, a public entity has the 
burden of proving that compliance with § 35.150(a) 
of this part would result in such alteration or 
burdens. The decision that compliance would result 
in .such alteration or burdens must be made by the 
head of a public entity or his or her designee 
after considering all resources available for use 
in the funding and operation of the service, 
program, or activity, and must be accompanied by a 
written statement of the reasons for reaching that 
conclusion. If an action would result in such an 
alteration or such burdens, a public entity shall 
take any other action that would not result in such 
an alteration or such burdens but would 
nevertheless ensure that individuals with 
disabilities receive the benefits or services 
provided by the public entity.

28 C.F.R. 35.150(a)(3). The Department of Justice's regulations 
further suggest methods a public agency may use to comply with the 
regulations:

A public entity may comply with the requirements of 
this section through such means as redesign of 
equipment, reassignment of services to accessib3.e 
buildings, assignment of aides to beneficiaries, 
home visits, delivery of services at alternate 
accessible sites, alteration of existing facilities 
and construction of new facilities, use of 
accessible rolling stock or other conveyances, or 
any other methods that result in making its 
services, programs, or activities readily 
accessible to and usable by individuals with 
disabilities. A public entity is not required to 
make structural changes in existing facilities 
where other methods are effective in achieving 
compliance with this section. A public entity, in 
making alterations to existing buildings, shall 
meet the accessibility requirements of §35.151. In 
choosing among available methods for meeting the 
requirements of this section, a public entity shall 
give priority to those methods that offer services,

and activities to qualified individuals 
with disabilities in the most integrated setting

(continued. • )
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Davis decisions, where the Supreme Court held that "while a[n 
agency] need not be required to make 'fundamental' or 'substantial' 
modifications to accommodate the handicapped, it may be required to 
make 'reasonable' ones." Choate, 469 U.S. at 300.

While it is impossible to predict with certainty the
effect these principles will have upon fish and game management in 
Alaska, it is, more likely than not that few, if any, modifications 
to existing regulations will be required. To illustrate a
circumstance where modification of a regulation might be required, 
imagine the Board of Game permitted but a single moose hunt in 
Alaska, in an area traversed by roads and trails, but limited 
access exclusively to access by foot. Modification of the hunt to 
permit a hunter with a disability to use pack animals or an off- 
road vehicle would probably be required by the ADA, since a
meaningful opportunity for persons with disabilities to take moose 
would not otherwise exist, and allowing one or more persons with 
disabilities to use pack animals or an off-road vehicle probably 
would not fundamentally alter the hunt or cause undue 
administrative burdens or expense. Notice, however, that the 
modification relates to a barrier created by the Board, i.e., the 
prohibition of access except by foot. Let us assume that in this 
hypothetical hunt any form of access was permissible, but that 
because of rugged terrain and thick brush, i.e., barriers created 
by nature, access by persons with disabilities was as a practical 
matter precluded. In our view the ADA would not require 
modification of the hunt, since there is nothing in that Act to 
indicate an intent that public entities cure the disparate impact 
natural barriers have upon persons with disabilities.8

7(...continued)
appropriate.

28 C.F.R. 35.150(B)(1).

~ This is evidenced in part by § 507(c)(1) of the ADA, which 
deals with access to federal wilderness areas:

Congress reaffirms that nothing in the Wilderness 
Act is to be construed as prohibiting the use of a 
wheelchair in a wilderness area by an individual 
whose disability requires use of a wheelchair, and 
consistent with the Wilderness Act no agency is 

required to provide any form of special treatment 

or accommodation, or to construct any facilities or 

modify any conditions of lands within a wilderness
(continued...)
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II. THE BOARDS HAY DELEGATE TO THE COMMISSIONER THE AUTHORITY 
TO ACCOMMODATE REOPE8T8 FROM PER8QN8 WITH DI8ABILITEES 
FOR MODIFICATIONS TO EXISTING HUNTING AND FISHING 
REGULATIONS AND POLICIES

You have asked whether "the boards [can] establish 
eligibility criteria and delegate to the commissioner the authority 
to accommodate disabled persons." If by "establishing] 
eligibility criteria" you are referring to a process to determine 
who does or does not have a disability, the answer is yes, as long 
as the boards do not establish criteria that are any more rigorous 
or less comprehensive than required by the ADA's definition of 
"disability." The boards also can empower the commissioner to 
determine whether a particular hunter or fisher fits within the 
ADA's definition, and may further delegate to the commissioner the 
authority to make reasonable accommodations for persons with 
disabilities. This should not, however, discourage the boards from 
addressing the concerns of persons with disabilities in the first 
instance, when proposals for particular hunting or fishing 
regulations are initially considered.

The Boards of Fisheries and Game were created for 
purposes of conservation and development of the fishery and game 
resources of the state. AS 16.05.22(a)(b). Pursuant to 
AS 16.05.251, the Board of Fisheries may adopt regulations it 
considers advisable for "establishing open and closed seasons and 
areas for the taking of fish," AS 16.05.251(a)(2); "establishing 
the means and methods employed in the pursuit, capture and 
transport of fish," AS 16.05.251(4); and "regulating commercial, 
sport, subsistence, and personal use fishing as needed for the 
conservation, development, and utilization of fisheries," 
AS 16.05.251(a) (12) . The Board of Game has similar powers with 
respect to the state's game resources. See AS 16.05.255(2), (3),
and (10). For the purpose of administering AS 16.05.251 and 
16.05.255, each board has been given specific authority to 
"delegate authority to the commissioner to act in its behalf." 
AS 16.05.270.

8(...continued)
area in order to facilitate such use.

42 U.S.C.A. § 12207(c)(1) (emphasis added).

However, if the Board of Game chose to establish a hunt in a 
particular area simply because that area was inaccessible to the 
disabled, that would be an act of purposeful discrimination 
prohibited by the ADA.
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Requests for accommodation from hunters and fishers with 
disabilities will necessarily affect the boards' regulations 
governing, among other things, the methods and means of taking the 
state's fish and game resources. Since it is possible the boards 
will not be able to address every request for accommodation —  
because of the limits imposed by the boards' schedules, or because 
the impacts of a particular regulation were not obvious at the time 
it was adopted, or for other reasons —  procedures should be in 
place that enable the department to address requests for 
accommodation as they arise. Because neither the department nor 
the boards have the discretion to ignore the ADA's requirements, 
the boards' failure to adopt adequate procedures probably will not 
be a defense to a lawsuit alleging the state failed to make a 
reasonable accommodation. AS 16.05.270 provides the necessary 
authority for the boards to adopt such procedures. So long as 
these procedures are consistent with the ADA and reasonably 
necessary to carry out that statute's purpose, the boards' approach 
will be upheld. See Trustees for Alaska v. State, Department of 
Natural Resources, 795 P.2d 805, 812 (Alaska 1990) (regulations
delegating a statutory determination to another agency will be 
upheld where they are consistent with and reasonably necessary to 
carry out the purposes of the statute).

III. 8PGGE8TED PROCEDURES FOR ENABLING THE DEPARTMENT TO 
HANDLE REOUE8TS FOR ACCOMMODATION UNDER TITLE II OF THE 
ADA

A number of states have grappled with the issue of how to 
effectively accommodate the concerns of persons with disabilities 
in their desire to hunt and fish. For our present purposes, the 
approach adopted by the Missouri Conservation Commission (the rough 
equivalent of Alaska's Boards of Fisheries and Game) is probably 
the most helpful. The relevant provision of the Missouri. Wildlife 
Code provides as follows:

3 C8R 10-7.411 Special Mernods for Handicapped Persons.

(1) The director may issue special authorization 
to physically handicapped persons to allow them to 
hunt and take wildlife by methods not prescribed in 
hunting rules in accordance with the following:

(A) Any handicapped person may make
application to the director for a special 
exemption using a form provided by the 
department which describes the physical 
handicap and the type of exemption desired and 
is signed by a licensed physician. If
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