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competitive carriers will not invest because they lack economic incentive 

to do so. The bottom line is that the Commission must make near term 

and substantial changes to its regulatory policies to conform to this 

legislative principle.

7. It is  desirable to promote competition and to take step s , if fa ir  to the 

public, to encourage more, rather than fewer, b u s in e sse s  to enter 

and rem ain in the te lecom m unications bu siness in the state

Promoting competition is appropriate in the context of the balance 

the Telecom Act seeks to achieve. Universal service must be a co-equal 

objective and the statutory “rural exemption" is a tool to protect universal 

service. The Commission should not forget that ILECs must also be 

encouraged to compete. Competition only exists if there are multiple 

carriers. The RCA’s  policies and decisions, to date, have mistaken 

promoting a competitor with promoting competition. In today’s  world, 

promoting a competitor is anti-competitive. In most markets in Alaska, 

competition would cease  to exist if regulatory policies force ILECs to fail 

or to exit those markets. There are ample arguments supporting the 

notion that the Commission should ensure the financial health and 

viability of regulated entities. In the context of this docket, perhaps the 

most persuasive argument is that competition will not survive if ILECs do 

not survive.
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carrier’s equipment and facilities, including existing and newly 

constructed equipment and facilities.

Payments that are less than an ILEC’s reasonably anticipated forward- 

looking cost cannot be held to be “fair”. The RCA’s prior interpretation of

T h e  N i n e  L e g i s l a t i v e  P o l i c y  I n i t i a t i v e s

3  1 .  T h e r e  s h a l l  b e  f a i r  p a y m e n t  b y  a  u s e r  c a r r i e r  f o r  t h e  u s e  o f  a n o t h e r

4

5

6

7  I It i s  i m p o r t a n t  t o  n o t e  t h a t  t h i s  p o l i c y  i n i t i a t i v e  i s  w r i t t e n  w i t h

0  | m a n d a t o r y  l a n g u a g e .  “There shall be fair payment b y  a  u s e r  carrier...."

9

10

11
12 I T E L R I C  p r i n c i p l e s  a n d  t h e  a p p l i c a t i o n  o f  t h e  R C A ’s  “h y p o t h e t i c a l  e a r n e r ”

13 | s t a n d a r d  do not p r o d u c e  fair paym ent b y  u se r  carriers. P r i c i n g

14 1 s t a n d a r d s  a n d  i n t e r p r e t a t i o n s  u s e d  b y  t h e  C o m m i s s i o n  i n  t h e  p a s t ,  a n d

15
a n t i c i p a t e d  t o  b e  u s e d  a g a i n  in  t h e  a r b i t r a t i o n  o f  n e w  i n t e r c o n n e c t i o n

1 6  II

a g r e e m e n t s ,  a r e  n o t  m a n d a t e d  b y  f e d e r a l  l a w .  T h e  “h y p o t h e t i c a l  c a r r i e r *

18  II s t a n d a r d  h a s  n o  b a s i s  in  f e d e r a l  l a w  a n d  d i v e r g e s  f r o m  t h e  F C C ’s

19  | |  “h y p o t h e t i c a l  n e t w o r k "  s t a n d a r d . 11

2 0  

21 

2 2

2 3  | d i s c o n n e c t  i s  m a g n i f i e d  w h e n  t h o s e  m o d e l s  a r e  p o p u l a t e d  w i t h  a v e r a g e d

24  | c o s t  d a t a  d e r i v e d  f r o m  n o n - r e p r e s e n t a t i v e  L o w e r  48 m a r k e t s  a n d  t h e n

2 5  1 u s e d  t o  f o r e c a s t  f o r w a r d - l o o k i n g  c o s t s  in  A l a s k a .  G o i n g  f o r w a r d ,  a  f a i r

2 6

2 7

2 8

Beyond purely legal issues, it simply m akes no sen se  to use 

pricing m odels that h a ve  been expressly discounted by the FCC. The

" ACS's Response to GCI's Motion for Clarification Regarding the RCA's Efficient ILEC 
Standard, U-96-89, dated March 10. 2003.
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payment for the use of the ILECs facilities cannot be derived from the 

models and inputs the RCA has elected to use in prior and current 

interconnection arbitrations. The Commission must reject the notion that 

because it has chosen to use a particular pricing approach in the past, it 

is obligated to continue to do so in the future.

While the RCA must comply with the FCC’s  TELRIC pricing 

standards, these rules leave the Commission ample discretion to modify 

its interconnection ratemaking policies and decisions. Neither the 

Telecom Act or FCC rules have predestined the outcomes that have 

been experienced in Alaska. No FCC UNE pricing “formula' exists. If 

states did not have discretion in setting UNE rates, the FCC would have 

simply produced a model, cranked in national default inputs and se t the 

rates itself. The fact that these actions were delegated to the states 

m akes it clear that, within broad federal guidelines, it is the state that 

exercises wide latitude in establishing UNE prices.

The United States Supreme Court validated the FCC’s  TELRIC 

pricing rules, including the "hypothetical network" standard, but it never 

endorsed a “hypothetical carrier” standard. Similarly, the U.S. Supreme 

Court said nothing about how to determine the forward-looking cost for 

labor and materials, appropriate depreciation rates, costs of capital, the 

need to adhere to state and local laws and industry design and 

construction criteria. Without question, the Commission could use a

R-03-03 -  Comments of ACS
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1
wide variety of models and inputs that would produce a range of 

TELRIC-compliant outcomes. ACS believes that, within that range, 

there are potential solutions that would produce fair compensation to the 

incumbent infrastructure provider.

Reasonably anticipated forward looking costs for provider network 

elements should be used to se t prices to be paid by user carriers. The 

best evidence of "reasonably anticipated forward looking cost" is the 

provider carrier's most current cost adjusted for the future. Costs should 

be based on the most efficient technology actually deployed by the 

provider. If a technology has not been deployed, the likely reason is that 

the technology is not efficient. The RCA's UNE: pricing policies should 

begin with a rebuttable presumption of ILEC efficiency. The provider 

carrier’s cost of capital should be adjusted to reflect the increased risk 

that is confronted when operating in a competitive market. The provider 

carrier's depreciation expense should also be adjusted to reflect the 

increased rate of technological change and market dynamics that 

shorten physical plant lives in competitive markets. And the network 

design used to generate UNE prices should reflect all industry standards 

and construction criteria including adherence to state  and local laws.

The ILEC's em bedded cost is not a precluded consideration.

Embedded cost is the “actual cost" of service. Unlike TELRIC rates,

actual costs are auditable. While TELRIC clearly envisions forward

R-03-03 -  Comments of ACSJuly 16, 2003Page 20 of 34
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looking costs, there is nothing in the Act or the FCC’s rules to suggest 

that TELRIC should be a pure fiction or, worse yet, fantasy. The Act 

only states that interconnection rates will not be driven by historical costs 

or other rate base methodologies. However, em bedded cost, adjusted 

to reflect "reasonably anticipated forward looking cost", provides a useful 

reference point in the Commission’s analysis. Today’s forward looking 

cost is. tomorrow’s embedded cost. As such, there is no reason to 

expect that in comparison, the numbers will be wildly different.

Included in the attached Exhibit A, ACS submits proposed 

regulatory language at 3 AAC 53.280 for Commission consideration a s  it 

advances policy initiative number I to the next phase of this proceeding.

2. In determ ining w hether a carrie r is  the dom inant carrie r fo r the 

purp oses o f setting ra tes , it is not re levant that the ca rrie r in a 

com petitive m arket is the incum bent ca rrie r.

This legislative policy initiative requires the immediate repeal of 

3 AAC 53.220(b) -  the RCA’s regulation that declares the incumbent 

carrier is the dominant carrier.

The Commission must find that a carrier has “market power" 

before it can designate a carrier as “dominant". Market power exists only 

where a carrier has the ability to set market prices. The mere fact that a 

carrier changes its own rates (up or down) does not demonstrate market 

power unless other market participants consistently follow the price

R-03-03 -  Comments of ACS
July 16. 2003Page 21 of 34
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setter’s  lead. ACS-ANC, for example, implemented an interim rate 

increase. GCI opted not to follow that lead and generally held its 

Anchorage prices constant. This is a clear indication that ACS lacks 

market power in its inability to set the market price for 

telecommunications services in Anchorage. These sam e dynamics exist 

in the Fairbanks and Juneau markets. GCI sets prices independent of 

ACS.

Without market power, the ILEC is no longer the dominant carrier. 

There is no requirement that there be at least one dominant carrier in 

every market. For example, there are no longer any interstate IXC 

dominant carriers.12 Absent empirical evidence to the contrary, once 

competition has been introduced in a given market and a majority of 

consum ers have a choice of provider, the ILEC no longer holds market 

power and should not be regulated a s  a dominant carrier.

ACS proposes adoption of am ended 3 AAC 53.220(a), (b), and

(c) a s  reflected in its regulations proposal attached to these comments 

as Exhibit A.

3. All te lecom m unications carrie rs may unilaterally reduce co n su m er 

ra tes , sub jec t to s ta te  and  federal an titru s t laws.

M While not generally regulated as dominant, AT&T Alascom does have one tariff - Tariff 11, 
Common Carrier Services -  that is subject to dominant carrier scrutiny at the FCC.

R-03-03 -  Comments of ACS
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This legislative policy initiative requires modification of 3 AAC 

53.240(a) and (b) -  regulations regarding nondominant carrier rate 

changes and dominant carrier rate reductions.

The Legislature’s language, with specific em phasis on the terms 

“all telecommunications carriers" and ''unilaterally reduce consum er 

rates" makes it clear that retail rate reductions are no longer subject to 

any form of affirmative RCA approval process. Although this should 

have been the result under existing regulations language, the RCA has 

opted to ignore the term “without approval of the commission" found in 

current version of 3 AAC 53.240(a) and (b). The Commission continues 

to subject LEC and IXC tariff filings to formal staff analysis arid action 

recommendations. This is followed by a formal Commission review and 

approval process, including a requirement that individual commissioners 

“sign off’ on rate reduction tariffs before they are allowed to go into 

effect. Legislative policy initiative 3 requires that this process be 

discontinued.

ACS advocates full detariffing of retail rates where appropriate 

competitive market triggers have been met. In support of that position, 

ACS proposes regulations language at 3 AAC 53.220(e) in Exhibit A for 

retail detariffing where a CLEC offers facilities-based services1’ capable

,J The term VacilHies-based services’ deno tes CLEC services provided on its own facilities or via 
unbundled network e lem en ts leased  from another carrier.

R-03-03 - Comments of ACS
July 16, 2003
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cf reaching 75% of the customers located the competitive 

market/community.14 Even in advance of the trigger for full detariffing, 

ACS offers proposed language at 3 AAC 53.240(a) to implement this 

legislative initiative by way of “notice tariff filings for all rate reductions.

4. A definition of “com petitive service area" shall take  into acco u n t

w hether actual com petition exists in an area.

In response to this legislative policy initiative, ACS offers the 

following definition: “Competitive local market" or “competitive service 

area" m eans a certificated local exchange service area  that has multiple 

local providers or CETCs in which the majority of customers has a 

choice of service providers. In serving areas that encom pass multiple 

communities, the “competitive local market” determination will be 

community-specific.

This definition is codified as ACS' proposed regulation 3 AAC 

53.299(6) found in the attached Exhibit A.

5. Any m ethod of depreciation  used  by the com m ission  shall co n s id e r

the actual useful life of deprecia ted  equipm ent an d  facilities.

The “actual useful life" of an a sse t is impacted by factors beyond

u In so m e  instances, an ILEC's entire service area constitu tes the competitive “com m unityr. 
Anchorage and Fairbanks are good exam ples o f this. In other cases, such  as A C S-A K  and  
ACS-N, individual communities sub sum ed  within a service area will b ecom e competitive over  
time. In such cases, A C S  recom m ends a community-speciric designation of competition for 
purposes o f triggering the regulatory relief being proposed.

R-03-03 -  Comments of ACSJuly 16, 2003
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t h o s e  t h a t  d e t e r m i n e  u s e f u l  p h y s i c a l  l ife .  T e c h n o l o g i c a l  o b s o l e s c e n c e  

a n d  c o m p e t i t i v e  m a r k e t  d y n a m i c s  m u s t  b e  c o n s i d e r e d  w h e n  d e t e r m i n i n g  

“a c t u a l  u s e f u l  l i fe ."  T h e  F C C  h a s  i n d i c a t e d  t h a t  s t a t e  c o m m i s s i o n s  h a v e  

d i s c r e t i o n  in  f o r m u l a t i n g  d e p r e c i a t i o n  p o l i c y  f o r  s e t t i n g  U N E  p r i c e s  a n d  

t h a t  a c c e l e r a t e d  d e p r e c i a t i o n  m a y  b e  m o r e  a p p r o p r i a t e  f o r  c o m p e t i t i v e  

m a r k e t s . 15 T h e  R C A  c l e a r l y  h a s  t h e  s a m e  d i s c r e t i o n  u n d e r  s t a t e  s t a t u t e  

f o r  d e t e r m i n i n g  t h e  d e p r e c i a t i o n  r a t e s  t o  b e  a p p l i e d  t o  l o c a l  a n d  

i n t r a s t a t e  a c c e s s  r a t e  s e t t i n g .

D u r i n g  t h e  c o u r s e  o f  l e g i s l a t i v e  c o n s i d e r a t i o n  o f  C S H B 1 1 1 ,  A C S  

p r o p o s e d  t h e  u s e  o f  I R S  d e p r e c i a t i o n  r a t e s  f o r  R C A  r a t e m a k i n g  

p u r p o s e s .  A C S  m a d e  t h i s  r e c o m m e n d a t i o n  in  t h e  s p i r i t  o f  t r y i n g  t o  f i n d  

a n  a d m i n i s t r a t i v e l y  s i m p l e ,  y e t  s u b s t a n t i v e l y  m o r e  a p p r o p r i a t e  w a y  t o  s e t  

d e p r e c i a t i o n  r a t e s  i n  r e g u l a t e d  p r o c e e d i n g s .  T o  t h e  e x t e n t  t h a t  t h e  I R S  

r a t e s  d o  n o t  p r e s e n t  t h e  b e s t  o p t i o n ,  A C S  c o n t i n u e s  t o  s u p p o r t  f i n d i n g  

s o m e  g o v e r n m e n t - s a n c t i o n e d  a p p r o a c h  t h a t  m i g h t  b e  u s e d  b y  t h e  

C o m m i s s i o n  a s  a  t e s t  f o r  r e a s o n a b l e n e s s .  A C S  will  c o n t i n u e  t o  r e s e a r c h  

t h i s  q u e s t i o n  a n d  w ill  p r o v i d e  a n  u p d a t e  w i t h  i t s  R e p l y  C o m m e n t s  t o  b e  

f i l e d  in  t h i s  d o c k e t . 15

13 P ress release o f the FCC , FCC Adopts N ew  Rules for Network Unbundling Obligations of
Incumbent Local Phone earners, February 20. 2003.
,s One suggestion regarding the use o f Securities and Exchange Commission depreciation rates 
has already surfaced. A C S will research this option and o thers and will report its results to the
Commission on  Reply.
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When the commission approves a carrier’s application fo r a
i

certificate to provide competitive local exchange 

telecommunications service in an incumbent local exchange 

carrier’s service area, in areas where the commission has 

determined there is competition among carriers, the incumbent 

local exchange carrier shall be subject to the same retail tariffing 

standards and regulations as the new carrier, but the incumbent 

local exchange carrier remains the carrier of last resort in the 

relevant area until the commission orders otherwise.

Although ACS will comment specifically on this legislative policy 

initiative, it is important to mention that this item is directly related to 

initiatives 2 and 3, above. As already noted, current regulations that 

automatically impose different rules on ILECs and CLECs must be 

changed. This policy initiative also requires that taiffing regulations be 

written, interpreted and applied equally to both ILECs and CLECs. In 

response, ACS reiterates its support for “notice ta riff regulations found 

at 3 AAC 53.220(c), .230(c) and .240 in attached Exhibit A. As new 

competitive markets evolve into facilities-based competition, ACS 

proposes full retail and special access'7 detariffing for all competitors as

17 ‘Special A c c e s s ' denotes those dedicated access serv ices provided b y  local exchange  
com panies directly to end-users. This is  distinguished from “sw itched  a cc ess’ which is 
provisioned by  LECs and paid for by  IXCs.

R-03-03 -  Comments of ACSJuty 16,2003
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described in draft regulation 3 AAC 53.220(e) and .230(d). To the extent
i

that tariffing continues in any form, filing requirements, support 

documentation and regulatory review standards must be exactly the 

sam e for both incumbents and competitors.

This legislative initiative also declares that "...the incumbent local 

exchange carrier remains the carrier of last resort in the relevant area 

until the commission orders otherwise." In response to the 

Commission’s directive to remain focused on the specific elements of 

this NOI, ACS will not raise the issue of shared "CoLR” at this time. ACS 

points out that this concept has been offered in R-02-6. ACS looks 

forward to Commission’s thoughtful consideration of this important 

aspect of the competitive local market structure as it advances that other 

rulemaking.

7. The use  of fill facto rs  sh a ll co nsid er the application o f the fill 

fa cto rs  in setting unbundled network elem ent rates.

Cable fill factors constitute an important local exchange design 

criterion and should represent a reasonable projection of actual total 

usage of the elements in question. Forward looking cost models that are 

used to develop UNE pricing must be structured to meet industry design 

standards and comply with applicable local and state laws. Contrary to 

past practice, the pricing models used by this Commission to set both

R-03-03 -  Comments of ACSJuly 16,2003
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U N E  r a t e s  a n d  r e t a i l  r a t e s  m u s t  n o t  d e v i a t e  f r o m  e s t a b l i s h e d  a n d  

a c c e p t e d  d e s i g n  s t a n d a r d s ,  i n c l u d i n g  fill f a c t o r s .

I n c l u d e u  in  E x h i b i t  A  i s  p r o p o s e d  r e g u l a t i o n s  l a n g u a g e  t h a t  A C S  

s u b m i t s  f o r  C o m m i s s i o n  c o n s i d e r a t i o n  a s  it a d v a n c e s  p o l i c y  i n i t i a t i v e  

n u m b e r  7  t o  t h e  n e x t  p h a s e  o f  t h i s  p r o c e e d i n g .

8 . In areas where significant competition exists between carriers, 

competitors shall be allowed to increase rates under the same 

rules.

“S i g n i f i c a n t  c o m p e t i t i o n ” s h o u l d  b e  d e f i n e d  a s  a n y  s e r v i c e  a r e a ,  o r  

i n d i v i d u a l  c o m m u n i t y  w i t h i n  a  s e r v i c e  a r e a  w h e r e  f a c i l i t i e s - b a s e d  

c o m p e t i t i o n  e x i s t s  a n d  t h e  C L E C  i s  a b l e  t o  s e r v e  7 5 %  o r  m o r e  o f  t h e  

c u s t o m e r s  v i a  i t s  o w n  f a c i l i t i e s  o r  f a c i l i t i e s  it l e a s e s  f r o m  a n o t h e r  c a r r i e r .  

O n c e  t h i s  m a r k e t  t r i g g e r  i s  m e t ,  a l l  L E C s  s h o u l d  b e  a l l o w e d  t o  o f f e r  a l l  

r e t a i l  a n d  s p e c i a l  a c c e s s  s e r v i c e s  o n  a  d e t a r i f f e d  b a s i s .

A C S  e x p e c t s  t h a t  i t s  c o m p e t i t o r s  w i l l  a d v o c a t e  a  d i f f e r e n t  

r e s p o n s e  t o  t h i s  p o l i c y  i n i t i a t i v e .  I n s t e a d  o f  d e t a r i f f i n g ,  G C I  i s  l i k e l y  t o  

r e c o m m e n d  t h a t  t h e  e x i s t i n g  r u l e s  b e  c o n t i n u e d  w i t h  t h e  I L E C  b e i n g  

s u b j e c t e d  t o  t h e  n o n d o m i n a n t  t a r i f f i n g  r e q u i r e m e n t s  t h a t  c u r r e n t l y  a p p l y  

t o  C L E C s .  T h i s  i s  t h e  w r o n g  a p p r o a c h .  If m a r k e t s  h a v e  t r u l y  a c h i e v e d  

“s i g n i f i c a n t  c o m p e t i t i o n "  a s  t h e  A l a s k a  L e g i s l a t u r e  s u g g e s t s ,  t h e y  s h o u l d
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28

be deregulated as promised by the federal Telecommunications Act of
i

1996, which brought competition to these markets.18

Alluding to the earlier reference to the “invisible hand", providers 

should be driven by consumer expectations. Pricing should be a 

function c f supply and demand. Forcing ILECs to continue to pre­

announce their marketing plans and be subjected to the vagaries of an 

arcane tariffing process -  even as a nondominant carrier -  only 

perpetuates the very concerns that motivated the Legislature to prompt 

the instant rulemaking. As long as there is a regulatory distinction 

between ILECs and CLECs, there will be a distinction in the results of 

regulation. The only way to truly level the playing field is to open the 

doors wide to free and unfettered competition. ACS' proposed 3 AAC 

53.220(e) would achieve that goal.

In competitive service areas as  described above, all LECs should 

be fully detariffed and should be allowed to raise rates without review or 

approval of the commission. The marketplace will be a swift and stern 

disciplinarian for companies that misjudge the willingness customers to 

accept such changes. If necessary, basic residential service consumers 

can be protected with a "safety net".

"  Former Sen. Lerry Pressler (R -  S.D.), author o f S. 652, The Telecommunications Competition 
and Deregulation Act o f 1995, sta ted  that, “The Federal Courts have ruled that the FCC cannot 
deregulate. This bill solves that problem and m akes deregulation legal and desireable.* 
(emphasis added) Senate floor com m ents re S. 652, 15106 Congressional Record, June 7, 
1995.
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9.

If the Commission does not accept the public interest value of 

market freedom, it is left with only one other choice. Proposed rate 

increases by either ILECs or CLECs must be governed by exactly the 

sam e rules, filing requirements and co:;t support obligations. All 

proposed rate increases must be subjected to exactly the -same 

standards of review. To the extent that CLECs m ust change their 

accounting conventions and related systems in order to meet the equal 

filing standards test, the Commission must so order. The often-heard 

CLEC claim that "we do not use USOA”18 will no longer constitute a  valid 

defense to the new statutory standard. Absent implementing ACS’ 

detariffing proposal, there is no other alternative that would comply with 

the Legislature’s direction in this regard.

The commission may deny any rate increase So protect the public.

In markets that have been deem ed appropriate for competitive 

entry, the commission should, to the maximum extent possible, protect 

the public by allowing market forces to operate freely. 

Deregulation/detariffing is the approach most likely to provide the public 

protection embodied in this legislative policy initiative. W here retail price 

changes approach the outer limits of reasonableness, the commission 

should defer to competitive alternatives to provide consum er choice

'f The FCC prescribed and RCA adopted Uniform System of Accounts.
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u n l e s s  c o l l e c t i v e  p r i c i n g  a b u s e s  b e c o m e  o b v i o u s .  T h e  c o m m i s s i o n  

s h o u l d  o n l y  i n t e r v e n e  t o  b l o c k  a  r a t e  c h a n g e  w h e n  t h e r e  i s  c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e  t h a t  a  c a r r i e r  i s  s e t t i n g  r a t e s  o u t s i d e  t h e  z o n e  o f  

r e a s o n a b l e n e s s  o r  w h e r e  im p l i c i t  c o l l u s i o n  i s  d e t e c t e d .

T o  t h e  e x t e n t  t h a t  t h e  C o m m i s s i o n  r e m a i n s  c o n c e r n e d  a b o u t  

t h o s e  c u s t o m e r s  l e a s t  l ik e ly  t o  b e  a b l e  t o  p r o t e c t  t h e m s e l v e s ,  a  “s a f e t y  

n e t "  a p p r o a c h  f o r  b a s i c  r e s i d e n t i a l  s e r v i c e  m i g h t  b e  a p p r o p r i a t e .  S a f e t y  

n e t  o p t i o n s  a r e  n u m e r o u s  a n d  m i g h t  i n c l u d e  a  c a p  o r  o t h e r  l i m i t a t i o n  o n  

t h e  a m o u n t  t h a t  b a s i c  r e s i d e n t i a l  s e r v i c e  r a t e s  c o u l d  b e  i n c r e a s e d  

a n n u a l l y  d u r i n g  a  t r a n s i t i o n  p e r i o d .  O t h e r  j u r i s d i c t i o n s ,  s u c h  a s  

W i s c o n s i n ,  h a v e  i m p l e m e n t e d  r a t e  l i m i t a t i o n s  t i e d  t o  a f f o r d a b i l i t y  

s t a n d a r d s  ( i . e .  b a s i c  r e s i d e n t i a l  s e r v i c e  r a t e s  t h a t  a r e  n o t  g r e a t e r  t h a n  

1 %  o f  t h e  m e d i a n  i n c o m e  o f  t h e  r e l e v a n t  m a r k e t  o r  c o m m u n i t y . )  A C S  

r e c o m m e n d s  t h a t  if a  “s a f e t y  n e t ” m o d e l  i s  u s e d ,  it  s h o u l d  a l s o  i n c l u d e  a  

“s a f e  h a r b o r ” c o m p o n e n t  t h a t  g r a n t s  p r o v i d e r s  m a r k e t  a n d  p r i c i n g  

f r e e d o m  3 s  l o n g  a s  t h e  " s a f e t y  n e t ” g u i d e l i n e s  a r e  m e t .

In  a d d i t i o n  t o  t h e  " s a f e t y  n e t "  c o n c e p t ,  p u b l i c  p r o t e c t i o n  i n c l u d e s  

e s t a b l i s h i n g  a  m a r k e t  s t r u c t u r e  t h a t  e n s u r e s  t h e  o n g o i n g  p r e s e n c e  o f  

c o m p e t i t i o n .  O n g o i n g  c o m p e t i t i o n  t u r n s  o n  t h e  f i n a n c i a l  h e a l t h  o f  t h e  

i n f r a s t r u c t u r e  p r o v i d e r .  T h e  “n e w  p a r a d i g m "  m u s t  i n c l u d e  i n c e n t i v e s  t o  

m a i n t a i n  c u r r e n t  i n f r a s t r u c t u r e  a n d  t o  i n v e s t  in  m a i n t e n a n c e ,  g r o w t h  a n d  

f u t u r e  t e c h n o l o g i e s .  G i v e n  t h e  l o n e  h i s t o r y  o f  “s o c i a l  r a t e m a k i n g ” a n d
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the widespread existence of implicit subsidies, the Commission should
«

refrain from intervening in pricing decisions until there has been ample 

opportunity for rate rebalancing to occur. Retail rates and access rates 

should be allowed to move toward cost. In conjunction with the “safety 

net" concept, where the Commission finds that cost-based retail prices 

pose a threat to universal service, it should address the difference 

between its prescribed affordability standards and actual cost of service 

with support from the Alaska Universal Service Fund (“AUSF”). 

Companies that consistently price below the AUSF trigger, however, 

should continue to operate on a detariffed basis and exercise retail 

pricing freedom.

Implications of R-03-X

As noted in the introduction to these comments, the RCA has decided to 

issue a separate NOI seeking comment on whether it should petition the FCC 

for forbearance regarding certain TELRIC pricing principles. To date, the order 

commencing this new proceeding has not been released. However, the 

Commission did discuss a draft order at its June 25, 2003 Public Meeting. ACS 

relies on the content and general direction of the draft order in submitting these 

comments.

ACS has not yet formed an opinion on the FCC petition that will be the 

subject of this new NOI. However, ACS is convinced that FCC forbearance, as

R-03-03 -  Comments of ACSJuly 16, 2003Page 32 of 34
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described, in the draft order, is unnecessary to address the issues brought
i

t

before the Alaska Legislature and subsequently referred to this Commission for

resolution in this docket. As ACS has stated in these comments, the RCA has

ample discretion under existing law and existing FCC rules to move forward

with the policy changes ACS has proposed. No additional legal authority or

FCC pronouncements are needed.

ACS is not suggesting that the Commission abandon its new NOI.

However, there are extreme dangers in linking the new NOI with R-03-3.

Those dangers include attaching a new schedule for an FCC proceeding to the

later (post-November 15; 2003) stages of R-03-3. This will have the effect of

further delaying the important and near-term relief that this docket promises

and that the competitive markets in Alaska desperately need. More

importantly, linking the FCC petition to R-03-3 sends an erroneous and

potentially threatening signal. W hether deliberately or by inadvertence, the

Commission may create a situation where parties are incented to argue federal

preemption where no such preemption exists. In each and every instance

noted in ACS’s comments, the RCA today ;>as the authority to reform its

policies and practices in conformance with the legislative principles and the

nine policy initiatives. Drawing a connection between this docket and the FCC

petition will incorrectly cause som e to believe that no UNE pricing changes are

possible unless and until an FCC waiver has been secured. This conclusion is

false and must be avoided.
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Again, ACS has not formed an opinion on the merits of the FCC 

forbearance petition, but looks forward to offering the Commission its opinion 

on the matter when the new docket is commenced. Like the many other 

important and related issues reserved for further consideration in R-02-6, the 

new NOI should be allowed to proceed on a normal rulemaking course. It 

should not be consolidated with or otherwise linked to the results expected to 

be produced in this proceeding.

Conclusion

ACS appreciates the opportunity to present these comments and looks 

forward to its further participation in this proceeding including the public hearing 

scheduled in this matter for September, 2003.

Respectfully submitted this 16* day of July, 2003,

ACS of ALASKA, INC.
ACS of ANCHORAGE, INC.
ACS of FAIRBANKS, INC.
ACS of the NORTHLAND, INC.
ACS LONG DISTANCE, INC.

Regulatory Affairs/Carrier Relations
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PROPO SED R EG U LA TIO N S

3 A A C  53.200. A P P L IC A B IL IT Y  O F  L O C A L  E X C H A N G E  C O M P E T IT IO N  
P R O V ISIO N S, PURPOSE, AND W A IV E R .

3 AAC 53.200(a) is a m e n d e d ' to read :

(a) The provisions o f  3 AAC 53.200 - 3 AAC 53.299 apply to all local exchange carriers that 
furnish local exchange telephone service within i'THE ANCHORAGE] a com petitive service 
area as defined by these regulations fAND ANY OTHER SERVICE AREA AS ORDERED 
BY THE COMMISSION].

(b) The purpose o f  3 AAC 53.200 - 3 AAC 53.299 is to allow competition in the provision o f  
local exchange telephone service to the extent possible while maintaining and promoting 
universal local exchange telephone service.

3 A A C  53.200(c) is deleted: ((c) FOR GOOD CAUSE SHOWN, THE COMM ISSION WILL. 
IN ITS DISCRETION, WAIVE THE APPLICATION OF ALL OR ANY PORTION OF 3 AAC 
53.200 -  3 AAC 53.299 TO A LOCAL EXCHANGE CARRIER AND ESTABLISH 
APPROPRIATE CRITERIA FOR THAT CARRIER.] (Eff. 6/21/98, Register 146)

Authority: AS 42.05.141

AS 42.05.151

AS 42.05.221

AS 42.05.711

AS 42.05.990

3 A A C  53.210, L O C A L  E X C H A N G E T E L E P H O N E  S E R V IC E : C E R T IF IC A T E  O F  
PU B L IC  C O N V E N IE N C E  AND N EC ESSITY .

(a) An entity proposing to provide local exchange telephone service in competition with an 
existing local exchange carrier must file an application for a certificate o f  public convenience 
and necessity that includes

(1) the legal name and the name under which the applicant proposes to do business;

(2) the address o f  the principal national and Alaskan place o f  business;

(3) the name, title, and telephone number o f  the individual who is the liaison with the 
commission in regard to the application;

(4) the applicant's business structure (corporation, partnership, etc.l. including p roo f  o f  
incorporation and name and address o f  registered agent, i f  applicable;

1 Changes lo regulations are sec oul as follows: words being added are in boldface type and underlined: words being 
deleted ure capitalized and enclosed in brackets. For new sections, etc.. being added, the lead-in line identifies the 
material as new. and il is not underlined or in boldface type.
R-03-03 - Continents o f  Alaska Communications Systems
July 16.2003
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(6) a list o f  the owners of five percent or mone o f the applicant’s equity;

(7) a list of persons or entities that are affiliated interests of the applicant;

(8) a list o f  all administrative and judicial proceedings that resulted in

(A) suspension, revocation, or denial of the authority, license, or certification of the applicant or 
its officers, directors, or affiliates to provide utility services:

(B) a reprimand, penalty, or conviction of an applicant or its officers, directors, or affiliates 
related to operations, gross misrepresentations, fraudulent transactions, or securities violations; 
or

fC) an adjudication of bankruptcy or a reorganization in bankruptcy of applicant or its officers, 
directors, or affiliates:

(9) a list of all cases and locations in which the applicant, its officers, directors, or affiliates, has 
abandoned service in violation of applicable statutes, regulations, or orders;

(10) a list o f  the names, titles, and responsibilities o f  key management now employed or to be 
employed by the applicant and resumes for each person;

(11) for existing businesses, copies of the most recent years balance sheet and income statement 
or Federal Communications Commission Form M and, if available. Securities and Exchange 
Commission Form I0-K;

(12) for new businesses, copies of the most recent year’s balance sheet and income statement for 
the owners of the business listed under (6) of this subsection;

(13) a list of all services proposed, together with an explanation of the applicant’s technical 
ability to provide the proposed services;

(14) a description of the area within which the entity proposes to provide local exchange service;

(15) a description of all existing facilities that will be used to provide local exchange telephone 
service;

(16) a description of all agreements or negotiations with other utilities for joint use and 
interconnection of facilities;

( 17) a tariff of rates and services; and

(IS) a verification signed by the person authorized to sign on behalf of the applicant that all of 
the information provided in the application is true, accurate, and complete.

(b) The commission will give notice of an application for a certificate of public convenience and 
necessity to provide local exchange telephone service in accordance with 3 AAC 48.645(a).

(5} proof o f  authority to do business in Alaska;

R-03-03 - Comments of Alaska Communications Systems EX H IBIT A
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(c) The commission will issue a certificate of public convenience and necessity to an entity that 
proposes to provide local exchange telephone service under 3 AAC 53.200 - 3 AAC 53.299 and 
that is found by the commission to be fit, willing, and able to provide the proposed service.i 1
(d) The commission will, in its discretion, place conditions on a certificate of public convenience 
and necessity that it considers appropriate, including a condition that the local exchange carrier 
post a bond to assure compliance with commission rules. (Eff. 6/21/98. Register 146)

Authority: AS 42.05.141

AS 42.05.151

AS 42.05.221

AS 42.05.241

AS 42.05.711

AS 42.05.990

3 AAC 53.220. DETERMINATION OF DOMINANT STATUS 

3 AAC 53.220 is amended to read:

[(a) UPON PETITION OR ON ITS OWN MOTION. THE COMMISSION WILL, IN ITS 
DISCRETION, DETERMINE WHETHER A LOCAL EXCHANGE CARRIER HAS MARKET 
POWER IN ITS SERVICE AREA AND, AS APPROPRIATE, DESIGNATE OR CHANGE 
THE DESIGNATION OF THE LOCAL EXCHANGE CARRIER AS DOMINANT OR 
NONDOMINANT.]

(a) [UNTIL CHANGED UNDER (a) OF THIS SECTION,] The incumbent carrier in any 
service area is a dominant carrier until such time as: fi) a Competitive Local Exchange 
Carrier (“CLEC”): or (ii) any other entity that has been designated as a Competitive 
Eligible Telecommunications Carrier {“GETC**) commences to offer service in that service 
area, f. AND A] AH CLECs entering a service area [OTHER LOCAL EXCHANGE 
CARRIERS IN THAT SERVICE AREA] are nondominant carriers. ( Eff. 6/21/98, Register 146)

(b) Mnon commencement of CLEC or CETC service in a previously non-competitive 
service area, and in any manner that offers a majority o f consumers in that service area a 
choice of providers, the incumbent carrier’s status under this section is changed to 
nondominant.

(c) An ILEC that has its status changed to nondominant per (h) o f this section will 
continue to function as Carrier of Last Resort.

(d) Nondominant carriers are free to increase or decrease retail rates. Except as noted in
(e) of this section, nondominant carriers remain subject to “notice tarifP  filing 
requirements as further described in 3 AAC 53.240.

R-03-03 - Comments o f  Alaska Communications Systems
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(e) In competitive markets as defined in 3 AAC 53.299(6). and where a CLEC or CETC 
offers facilities-based service, via its own facilities or the unbundled network elements of 
another LEC. capable of reaching 75% or more of ihe customers in thal market, all retail 
and special access product and service offerings of all local service providers will be 
deiariffed. Local service providers will post rates, terms and conditions for all retail 
product 2nd service offerings on their Internet web pages and will make the same 
information available to consumers at the providers’ primary places of business and any 
other business offices that are maintained.

Authority: AS 42.05.141

AS 42.05.151

AS 42.05.221

AS 42.05.711

AS 42.05.990

3 AAC 53.230. DISCONTINUANCE, SUSPENSION, OR ABANDONMENT OF 
SERVICE BY NONDOMINANT CARRIER

3 AAC 53.230 is amended to read:

(a) A nondominant carrier may discontinue, suspend, or abandon all of its local exchange 
telephone service at the end of the 30-day notice period required by (b) of this section unless the 
commission finds that continuation of the service is required for the public convenience and 
necessity.

(b) A nondominant carrier proposing to discontinue, suspend, or abandon local exchange 
telephone service shall provide at least 30 days' written notice to the commission, to its 
subscribers, and to every other local exchange telephone company and each interexchange 
carrier providing service to locations where the discontinuance, suspension, or abandonment is 
proposed. (Eff. 6/21/98, Register 146)

(c) A nondominant carrier required to make “notice tariff* filings per 3 AAC 53.220(c) 
and 3 AAC 53.240 may discontinue an individual retail product or service offering bv 
making the appropriate “notice ta riff’ filing. The Commission will only intervene to limit 
such action where a partv has made a clear demonstration that continuation of the product 
or service is required for the public convenience and necessity and is not otherwise 
available from another provider.

(d) A nondominant carrier operating in a competitive market described in 3 AAC 
53.220(e) that has had its retail and special access product and service offerings dctariffed 
will provide reasonable notice of intent to discontinue an individual retail product or 
service offering via its Internet web page. The Commission will only intervene to limit such 
action where a partv has made a clear demonstration that continuation of the product or 
service is required for the public convenience and necessity and is not otherwise available 
from another provider.

R-03-03 - Commenis o f Alaska Communications Systems
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^  Authority: AS 42.05.141 

AS 42.05.151

AS 42.05.221 

AS 42.05.241 

AS 42.05.711 

AS 42.05.990

3 AAC 53.240. RETAIL RATES 

3 AAC 53.240 is amended to read:

(a) Except as otherwise provided for in 3 AAC 53.220(e), [A]a nondominant carrier shall 
maintain a current tariff of retail and .special access rates and all special contracts for retail and 
special access products and services [RATES] on file with the commission. A nondominant 
carrier may modify retail and special access rates and implement special contracts lor retail and 
special access sendee bv filing a “notice tariff" with the Commission. TWITHOUT 
APPROVAL OF THE COMMISSION] [A]After 7 [30] days’ notice to the commission of a 
“notice tariff’ filing, [SUBMITTED IN ACCORDANCE WITH 3 AAC 48.220, 3 AAC 48.240, 
3 AAC 48.270 AND 3 AAC 48.290(F)] the tariff change will automatically go into effect 
without further affirmative approval action hy the Commission. The Commission will only 
intervene to limit such “notice ta r if f  filings where a partv has made a clear demonstration 
that the proposed tariff change results in below-cost pricing or is unreasonably 
discriminatory.

(b) [THE DOMINANT CARRIER SHALL MAINTAIN A CURRENT TARIFF OF 
RETAIL RATES AND ALL SPECIAL CONTRACTS FOR RETAIL RATES ON FILE WITH 
THE COMMISSION. THE DOMINANT CARRIER MAY REDUCE RETAIL RATES, 
OFFER NEW OR RE-PACKAGED SERVICES, AND IMPLEMENT SPECIAL CONTRACTS 
FOR RETAIL SERVICE WITHOUT APPROVAL OF THE COMM1SION AFTER 30 DAYS’ 
NOTICE TO THE COMMISSION OF A TARIFF FILING SUBMITTED IN ACCORDANCE 
WITH 3 AAC 48.220, 3 AAC 48.240. 3 AAC 48.270. AND 3 AAC 53.290(F). A TARIFF 
REVISION BY THE DOMINANT CARRIER TO INCREASE A RATE IS SUBJECT TO THE 
PROVISIONS OF 3 AAC 48.200 -  3 AAC 48.430. ]

[(c) NOTWITHSTANDING (A) or (B) OF THIS SECTION, THE COMMISSION WILL 
DISAPPROVE AND REQUIRE MODIFICATION OF RATES THAT ARE NOT JUST AND 
REASONABLE OR THAT GRANT AN UNREASONABLE PREFERENCE OR 
ADVANTAGE TO ANY CUSTOMER OR SUBJECT A CUSTOMER TO AN 
UNREASONABLE PREJUDICE OR DISADVANTAGE.]

(EfT. 6/21/98, Register 146)

Authority: AS 42.05.141

AS 42.05.151

R-03-03 -  Comments o f  Alaska Communications Systems
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AS 42.05.221 

AS 42.05.241 

AS 42.05.431 •

AS 42.05.711 

AS 42.05.990

3 AAC 53.250. WHOLESALE SERVICE AND RATES.

3 AAC 53.250 is amended (o read:

(a) A local exchange carrier shall offer all its services for resale to other carriers at retail rates. 
Services may [MUST] be offered for resale at wholesale rates as specifically provided for in  
interconnection agreements or other commercially negotiated arrangements. [TO THE 
EXTENT DETERMINED APPROPRIATE IN VIEW OF THE FACILITIES AND GENERAL 
SERVICE OFFERINGS OF THE LOCAL EXCHANGE CARRIER.] A CLEC that h a s  a n  
established interconnection agreement with an incumbent provider is obligated to offer 
reciprocal services and unbundled network elements at rates, terms and conditions at l e a s t  
as favorable as those found in the interconnection agreement.

(b) [THE COMMISSION WILL DISAPPROVE AND REQUIRE MODIFICATION OF 
WHOLESALE RATES THAT ARE NOT JUST AND REASONABLE OR THAT GRANT AN 
UNREASONABLE PREFEENCE OR ADVANTAGE TO ANY CUSTOMER OR SUBJECT A 
CUSTOMER TO AN UNREASONABLE PREJUDICE OR DISADVANGTAGE.] (Eff. 
6/21 /9S. Register 146)

Authority: AS 42.05.141

AS 42.05.151

AS 42.05.221

AS 42.05.241

AS 42.05.431

AS 42.05.711

AS 42.05.990

3 AAC 53.260. CHANGES IN LOCAL EXCHANGE CARRIER 

(Eff. 6/2I/9S. Register 146; repealed 11/11/2001. Register 160)

3 AAC 53.280 Is added to read:

3 AAC 53.280. UNBUNDLED NETWORK ELEMENT PRICING

R-03-03 - Comments o f  A la s k a  Communications Systems
J u l y  16. 2003
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fa) Unbundled network element prices will he determined in conformance with the 
federal Telecommunications Act of 1996. the rules of the Federal Communications 
Commission adopted thereunder, and any other applicable slate law.

i

(b) In addition «o the requirements prescribed by (a) of this section, the following 
additional guidelines will annlv to (he pricing of unbundled network elements:

(1) In selecting a pricing model for unbundled network elements, the Commission 
will use (he FCC’s “hypothetical network standard*’ and will presume the 
existence of the most efficient technology actually deployed by the providing 
company.

(2) The Commission will ensure that the unbundled network element pricing 
model conforms to industry standard design and construction criteria and 
adheres to all applicable stale and local laws.

(3) Unbundled network element prices will be based on the reasonably anticipated 
forward looking cost of the company providing the network elements.

(4) Reasonably anticipated forward looking costs, including but not limited to the 
cost of labor and materials, will he determined by using the providing 
company’s current actual cost adjusted for future changes.

(5) In setting prices for unbundled network elements, the Commission will use fill 
factors that conform to industry standard design and construction criteria and 
adhere to all applicable state and local laws. Fill factors should reflect a 
reasonable projection of actual total osage of the elements in question.

(6) Unbundled network element pricing will include a depreciation component that 
is based on the actual plant lives of the providing company. Actual plant lives 
will reflect the impact of technological change and the effects of competition. It 
is presumed that plant lives in competitive markets will be shorter than the 
ranges prescribed by the FCC for interstate services. Accelerated depreciation 
In competitive markets is deemed reasonable.

(7) In evaluating the cost of capital component for unbundled network element 
pricing, the Commission will give consideration to the additional risks 
confronted by a providing company that operates in a competitive 
environment. It is presumed that application of a competitive risk premium 
will result in a higher cost of capital than prescribed bv the FCC for interstate 
services.

3 AAC 53.290. MISCELLANEOUS PROVISIONS 

3 AAC 53.290 is amended to read:

(a) The provisions o f  3 AAC 48.230. 3 AAC 48.270. 3 AAC 48.275, 3 AAC 48.277, and 3 AAC 
48.430 do not apply to a nondominant carrier that is required to make “notice tariff” filings 
per 3 AAC 53.220(c) and 3 AAC 53.240.
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(b) [THE PROVISIONS OF 3 AAC 48.275 DO NOT APPLY TO THE DOMINANT CARRIER 
FOR RATE DECREASES. NEW SERVICES, AND REPACKAGING OF EXISTING 
SERVICES.]

(c) [A DOMINANT CARRIER IS RESPONSIBLE FOR PROVIDING LOCAL EXCHANGE 
TELEPHONE SERVICE IN ITS SERVICE AREA AS THE CARRIER OF LAST RESORT.]

(b) The provisions o f  3 AAC 53.190 govern the reassignment of a subscriber’s access line or 
lines to a different local exchange carrier.

t

(e) [NO IMPLICIT MODIFICATION OR WAIVER OF ANY STATUTORY OR 
REGULATOYR REQUIREMENTS IS INTENDED BY 3 AAC 53.200 -  3 AAC 53.299 FOR 
EITHER DOMINANT OR NONDOMINANT CARRIERS. ABSENT SPECIFIC 
MODIFICATION OR WAIVER, ALL STATUTORY AND REGULATORY 
REQUIREMENTS REMAIN IN EFFECT FOR BOTH DOMINANT AND NONDOMINANT 
CARRIERS.]

(c) A local exchange carrier subject to 3 AAC 53.220(c) and 3 AAC 53.240 regarding “notice 
ta r if f  filings shall publish a public notice o f  all proposed tariff revisions in a local, general 
circulation newspaper no later than three days after filing it with the commission. The public 
notice must contain a general description o f  the filing that is accurate, written in plain English, 
and sufficient to alert consumers of tariff revisions that may affect either the rules or rates 
applicable to them. The notice must contain sentences containing the following information: the 
date the utility made (or will make) its filing with the commission: the date the revisions are 
expected to become effective: and a statement that both the proposed revisions and the utility's 
current tariff are available for review at the utility’s office for which an address and office hours 
are given. The notice must contain a_sentence[S] similar to the following: "Any person may file 
comments on this tariff revision with the Regulatory Commission of Alaska [PUBLIC 
UTILITIES COMMISSION] (address). [To ASSURE THAT THE COMMISSION HAS 
SUFFICIENT TIME TO CONSIDER THE COMMENTS PRIOR TO THE REVISIONS 
TAKING EFFECT, (UTILITY NAME) SUGGESTS THAT YOUR COMMENTS BE FILED 
NO LATER THAN (A SPECIFIC DATE. NOT A WEEKEND OR HOLIDAY, 
APPROXIMATE 7-10 DAYS PRIOR TO THE FILING'S TAKING EFFECT).”]

(d) Where all necessary facilities and equipment are in place, a local exchange carrier shall 
complete the transfer o f  a customer to another local exchange carrier within seven working days 
of receiving a valid order for transfer of service.

(e) All local service providers in a competitive local market are free to bundle products 
and .services. Bundles may include either a multiple of local exchange products and 
services or may combine local with non-local products and services including intrastate 
long distance services. To the extent that local and long distance bundling might conflict 
with the requirements of 3 A/ " 52.370(a), the Commission expressly waives application of 
this regulation to bundled offe» s that include a long distance component.

(f) All local service providers in a competitive local market are free to structure their 
companies and business units in anv manner not otherwise prohibited by federal, state and 
local laws. Structural separation of business units will not be required. Local service 
providers and their affiliates are free to jointly own and operate infrastructure, including
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•  •
networks, switches and other facilities, that may used to provide local service as well as 
olher services. AH local service providers are free to exercise joint and common use of all 
resources, including staff resources, with other affiliated business units.

(Eff. 6/21/98, Register 146; am 11/11/200], Register 160)

3 AAC 53.299 is amended to read:

3 AAC 53.299. DEFINITIONS

Unless the context indicates otherwise, in 3 AAC 53.200 * 3 AAC 53.299,

(1) [“ANCHORAGE SERVICE AREA" MEANS THE SERVICE AREA CERTIFICATED TO 
ATU TELECOMMUNICATIONS BY CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY NO. 120 AS OF APRIL 8,1998;]

(2) "commission" means the Regulatory Commission of Alaska [PUBLIC UTILITIES 
COMMISSION;]

(3) ["DOMINANT CARRIER” MEANS A LOCAL EXCHANGE CARRIER DETERMINED 
BY THE COMMISSION TO HAVE MARKET POWER;]

(2) "incumbent carrier" means the telephone utility, or its successor, certificated to provide local 
exchange telephone service within its service area as of February 8. 1996;

(3) "interexchange carrier" means a carrier certiHeated by the commission to provide intrastate 
interexchangc telephone service;

(4) "local exchange carrier" means a carrier certificated to provide local exchange telephone 
service;

(5) "nondominant carrier" means a local exchange carrier providing service an a competitive 
local exchange market [OTHER THAN A DOMINANT CARRIER;]

(6) “competitive local exchange market1" or “competitive local market” or “competitive 
service area” means a certificated local exchange service area that lias multiple local 
providers or CETCs in which the majority of customers has a choice of service providers. 
In serving areas that encompass multiple communities, the “competitive local market” 
determination will be community-specific.

(7) "recorded authorization" means a voice communication that clearly grants the authority to 
transfer a customer's local exchange service from one local exchange carrier to another and that 
may be accurately retrieved for later review.

(Eff. 6/21/98, Register 146)

Authority: AS 42.05.141

AS 42.05.151

AS 42.05.720
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STATE OF A LA SK ATHE ALASK A PUBLIC UTILITIES COM M ISSIO N
Before Commissioners: Mark K. Johnson, Chair 

Kate Giard 
Dave Harbour 
James S. Strandberg 
G. Nanette Thompson

In the Matter of the Commission Review of 
Rules and Regulations Governing 
Telecommunications Rates. Charges Between 
Competing Telecommunications Companies, 
and Competition in Telecommunications

R-03-03

A F F I D A V I T  O F  D A L E  E . L E H M A N  
O N  B E H A L F  O F  

A L A S K A  C O M M U N I C A T I O N S  S Y S T E M S

I. B A C K G R O U N D  A N D  P U R P O S E

I. My name is Dale E. Lehman. I am Director of the MBA Program in 

Telecommunications Management at Alaska Pacific University. My comments reflect 

my views and not that of my employer. I have previously held positions at Saint 

Mary’s University, the University of Santa Clara. California State University at San 

Luis Obispo, Willamette University, the University of Colorado, Fort Lewis College, 

Bellcore, Villanova University, and Southwestern Bell Telephone Company. I have a 

B.A. in Economics from the State University of New York at Stony Brook and M.A. 

and Ph.D. degrees in Economics from the University of Rochester. I have numerous 

publications, primarily in the area of telecommunications economics. My complete 

vitae and list of prior testimony is provided in Artacliment 1.
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2. The purpose of my affidavit is to provide guidance to the Regulatory 

Commission o f Alaska (RCA) on appropriate modifications to the regulation of retail 

telecommunications services in the wake of the Telecommunications Act of 1996, its 

subsequent implementation, and the market evolution in Alaska. It becomes both 

appropriate and necessary for the RCA to change the way i. regulates retail 

telecommunications services once the pro-competitive forces of the Act are in place. I 

will explain the theory of how and when retail service deregulation should accompany 

the development of competition. 1 will also explain how other states have been 

addressing issues of retail/wholesale regulation and deregulation.

I I .  T h e  loca l  t e l e c o m m u n ic a t io n s  m a r k e t  in A la s k a  is m o r e  c o m p e t i t iv e  t h a n  

e lse w h ere .

3. The latest FCC data shows that 13% of the national end-user switched 

access lines are served by competitive local exchange carriers (CLECs).' State-level 

data is provided for most states except those where there are a small number of CLECs 

(including Alaska) to protect firm

1 Local Telephone Competilion: Status as o f  December 31, 2002. FCC, released June. 2003.
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confidentiality. Among the states for which the FCC reports state- 

specific data, the average CLEC market share is I2.6%.: Alaska, for 

which public data is not available, has approximately a 24% statewide 

average CLEC market share, surpassed only by New York State (at 

25%).'' So. local competition in Alaska is robust -  even more so if we 

look at the major urban market within the state. Table I compares CLEC 

entry data for the New York metro area and Anchorage. Note that the 

New York data is for December, 2001 and the Alaska data is for May, 

2003’1:

Table 1: Competition within New York and Alaska

Urban Area CLEC share of 
lines

Average Local 
Revenue per Line5

Residential POTS 
price

New York meiro 26% $42.97 $25.07
Anchorage 49.5% $37.45 $17.50

4. Table I reveals that the Anchorage market is more competitive than the 

market in New York City. The rest of the United States lags far behind New York and

2 This overage is unweighted by population. Most o f  the slates for which data is withheld are sm aller 
states. The 13% nationwide CLEC market share is a bit higher than this unweighted state-level average 
because it ( I ) counts states equally, while larger stales generally have more extensive CLEC entry, but (2) 
it om its m ostly smaller states (with less extensive CLEC entry). The net effect o f  (1) and (2) results in a 
slightly lower unweighted state average than the national average CLEC share o f  lines.
•’ The Alaska estimate is based on ACS data for December 31. 2002 o f CLEC shares o f 48.1%, 21.5%  and 
11.6% in Anchorage. Fairbanks, and Juneau, respectively, and total statewide switched lines o f  466,880. 
CLEC shares have increased significantly since December, 2002 (to 49.5% , 21.9%, and 16.8%. 
respectively) but no comparable data for other slates is yet available past that rime.
4 Data is for December 31, 2001 from the New York State Public Service Comm ission.
www.dps.stnte.ny.us/lelecom /bus_or_res_by_reg.htm. Alaska dala for Decem ber 31. 2001 show s a 
CLEC share o f  43.3%  in Anchorage and much lower shares in Fairbanks and Juneau since com petition 
had barely begun in those markets (it had not yet started in Juneau). The New York data probably did 
not change m uch from 2001 to 2003: the latest FCC dala shows the overall C LEC share o f  the New York 
state market at 25%. up from 24% in 2001.
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Alaska in temis of CLEC market entry, as does the rest of the world.6 Retail 

competitiori is well-established in Alaska in markets where unbundling and 

interconnection policies are in effect, it is also evident that average revenues are higher 

in New York than Alaska, at least in the largest market. Local residential service is 

priced higher in New York: $25.07/month in New York City compared with around 

$ 17.50/month in Anchorage,7 partially as a result of a decade of increased pricing 

flexibility accorded the dominant incumbent provider. So, Alaska is at least as 

competitive as New York State, and Anchorage is considerably more competitive than 

any urban area in New York, often considered the most competitive local markets in the 

country.8 Retail (de)regulation needs to reflect this fact.

1JJ. E c o n o m ic  th e o ry  c le a r ly  r e q u i r e s  re ta i l  d e r e g u la t io n  w h e n  w h o le sa le  

u n b u n d l i n g  a n d  in te rc o n n e c t io n  po licies a r e  in p lace .

5. Economic theory views competitive forces as better at achieving social 

welfare than regulatory processes, when competition is viable. Regulation has 

historically been seen as a substitute for competition -  hence, as competition develops, 

regulation becomes both less necessary and less desirable. The Telecommunications 

Act of 1996 (the Telecom Act) embodies the goal to establish a "pro-competitive,

'  The New York Stale Public Service Commission reports the average revenue per line as the arithmetic 
average o f  residential and business revenues per line. I averaged the business and residential revenues 
per line provided by AC S to get a comparable figure. Both averages are for 2001. 
h The O ECD  reports that only the United Kingdom has more local competition than the US (with 19.8% 
C L E C  market share). OECD Communications Outlook 200$. Notably, the O ECD  reports that there were 
only 785 unbundled local loops used by CLECs (in May, 2002) in the whole country  -  (he bulk o f  the 
local competition is through cable telephony.
7 This data is from the FCC Reference Book on Prices and includes subscriber line charges, taxes, and 
universal service payments. The FCC reports the Anchorage rale as  $15.23 -  this w as  prior to the recent 
rate increase, so  the above figure adjusts for that increase.
* Rochester is the urban market in New York State showing the highest CLEC share  o f  lines: 2 8 %  in 
2001. Notably. Frontier Com m unica tions is the largest C LEC in the Rochester market and is a subsidiary 
o f  the ILEC in the same market.
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deregulatory national policy fram ew ork" for local com petition.9 The FCC 

Interconnection Order 96-98 set out the requirem ents for unbundling, interconnection, 

and resale that form the basis for facilitating local exchange entry. That order was 

silent, however, on the role o f  retail rate regulation -  because retail local rate regulation 

was in the state, not federal, jurisdiction. Thus, we find ourselves in a situation where 

local m arkets have been opened to com petition by Federal law. in varying degrees, and 

the regulation o f  retail local rates under state law needs to be re-exam ined in that light. 

Alaska is at the forefront e ffa c in g  these issues.

6. Little about the Telecom Act has been uncontroversial, Nothing has

proven more contentious than the pricing o f  unbundled network d em en ts  (UNEs) and

the FCC m ethodology established for this purpose (TELRJC: Total Elem ent Long-Run

Incremental Cost). Despite this continuing controversy, economic opinions about the

relevance o f  retail regulation are strikingly uniform. Consider the follow ing statem ents

by the ch ief architect o f  the FC C ’s TELRIC m ethodology (Joseph Farrell was C h ief

Econom ist at the FCC when they issued the 96-98 Order detailing the TELRIC

m ethodology) and Alfred Kahn, the most vocal opponent o f  the TELRIC m ethodology:

Smoothly functioning wholesale regulation...permits and indeed almost 
demands retail deregulation. I f  multiple providers can compete fo r  u 
customer's business and promptly supply it at reasonable overall cost, 
even i f  they do so by leasing the incumbent s facilities, then it would 
seem that prompt deregulation o f a ll charges to the provider s end-users 
will be appropriate...Indeed i f  regulators continue to regulate the 
incumbent's retail prices, and don7 happen to replicate the solution that 
the incumbent and the customer find  jointly most beneficial, it puts the 
incumbent at an artificial competitive disadvantage.10

0  Joint Explanatory Statement at I.
10 Farrell, Joseph (1997) "Prospects for Deregulation in Telecom m unications (revised version),”  M ay 30. 
(available at http.7/www.fcc.gov/Bureaus/OPP/Speeehes/jf050997.htm l).
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What has yet to he generally remarked is that in telecommunications the 
obligations imposed on the ILECs by the Telecommunications Act and 
complementary stale policies have come us close as conceivable to 
making the provision o f telephone services at retail perfectly contestable 
and therefore regulation o f  the retail rates simply unnecessary. What 
these provisions do. at the extreme, is to reduce the sunk costs associated 
with entry into retailing close to zero....
The implications o f  this new situation are. nevertheless, dramatic. Wliat 
it means, specifically, is that the n  pica I requirements in governing 
statutes or regulations fo r  reclassifying the entire range o f  retail local 
telephone services as competitive will, as a matter o f economics, be 
satisfied by these rules. In these circumstances, deregulation o f  the 
retail operations o f the ILECs becomes not just possible but mandatory. 
Effective competition demands that they have the identical freedom to 
compete at that level as is now enjoyed bv their competitors. . . 11
7. The theory is straightforward: suppose there is a single bottleneck

facility (the local loop) for which regulators have guaranteed com petitive access at a

regulated price p. Assume all the other costs o f  local service are em bodied in a per unit

cost C| for the incumbent and cp for a com petitive entrant. The com petitive entrant can

charge a price for local service as low as p+cg. This becom es a ceiling on w hat the

incumbent can then charge (assuming, for now, that the service is undifferentiated in

quality). I f  the incum bent's cost for the non-bottleneck elem ents is lower than Ce, then

the incumbent can offer the lower price. W here the incum bent’s cost for non-bottleneck

elements exceeds eg, the entrant will have the lower price (and the incumbent will only

supply the bottleneck input). Thus, consum er interests will be served without requiring

any direct regulation o f  retail p rices .I:

"  Kahn, Alfred E. (1998) Letting Go: D eregu la ting  the Process o f Deregulation, M ichigan Stale 
University Institute o f  Public Utilities.

This analysis is further developed in Kolesar, Mark and Dennis L. W eisman (2003) "Accomm odative 
Com petitive Entry Policies and Telecom munications Regulation." in fo , volume 5. num ber I. June 2003.

R-03-03 - Comments of Alaska Communications Systems
July IG. 2003

E X H IB IT  B



S. Presence o f  quality differences between incumbent and entrant services 

do  not alter this basic argument. In fact, they strengthen the argum ent for retail 

deregulation. Retail pricing by the incumbent is constrained by the regulated price o f  

the bottleneck input. If the incum bent's service is superior in quality, the incum bent 

will be able to charge a premium for that quality. Conversely, i f  the entrant's service is 

judged  to be superior, the incum bent will have to discount their retail service to reflect 

this fact. The relative quality o f  the offerings is judged by the market and consum ers 

will pay no m ore than the value they place on the service.

9. Consum er welfare is enhanced by the fact that they have a choice o f  

provider. Retail providers com pete on both price and quality, and regulation o f  the 

incum bent’s price and/or quality can only restrict the choices that consum ers have -  

thereby reducing their w elfare. The Act envisions choice -  and deregulation -  to 

eventually be expanded to w holesale m arkets as well. That is, once there is sufficient 

com petition in the (form erly) bottleneck input, regulation o f  price and quality in th is 

m arket is no longer efficient.

10. W hen is there sufficient com petition in the retail m arket so as to m ake 

retail deregulation appropriate? As the above statem ents by Professors Farrell and 

Kahn indicate, the availability  o f  UNEs should itself be enough to deregulate retail 

services o f  the incum bent. A dded insurance can be provided by requiring that entiy has 

occurred -  that LTNEs are available and being purchased by  a com petitive entrant. N o 

m arket share threshold is required and none is advisable.

11 This argument is enhanced by ihr. fuel that regulators do no) solely set the price for the bonleneck 
facility -  ihey also ensure it is equal in quality for the entrant as for the incumbent.
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11. This point is underscored by looking at the entry  statistics for m arkets in 

Alaska. Chart 1 shows (he m onthly market shares for C LEC s in the Anchorage, 

Fairbanks, and Juneau m arkets upon initial market entry :14

C h a r t  1: C L E C  M ark e t S h are  as a Function  o f M o n th s  since E n try

12. CLEC m arket entry has been rapid in each case. It is im perative that all 

retail providers have the sam e ab ility  to com pete once entry has occurred. T he choice 

o f  any market share threshold would be arbitrary and could only  serve to guarantee a 

minimum  market share for the entrant. Guarantees are not consistent with com petition. 

I f  the incumbent provider is able to change the above trends through retail flexibility, 

then it is consum ers that benefit as a result. Competition m eans that the evolution o f

14 The data scries begin in September, 1997 for Anchorage, July, 2001 for Fairbanks, and March, 2002 for 
Juneau, These are the Jurst months for which entry is reported in each market
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m arket shares results from the relative ability o f  com petitors to satisfy consum er 

demands, not due to regulatory fiat.

IV. Failure  to deregulate  retail services th rea tens  com petit ion  and  will reduce  

consum er welfare.

13. Continued regulation o f an incumbent provider, after UNE rates have 

been established and are being used, will result in a managed m arket rather than a 

com petitive m arket. Competition is a dynamic process. Firm s win and lose, enter and 

go out o f  business, and reorganize/restructure to improve efficiencies. Stable m arket 

shares are not a characteristic o f  com petitive m arkets.15 Im posing greater restrictions 

on an incumbent provider than on a com petitive entrant unfairly advantages the 

competitor. Consum er choices are more limited than they should be, and com petition is 

more muted than it eould be. Regulators must be willing to trust the com petitive forces 

they have put into place, and this means perm itting pricing, bundling, prom otions, and 

quality levels to be determined by competition.

14. Continued regulation o f  incumbent retail services runs the risk o f  leading 

to a single provider -  the entrant -  as survivor. Handicapping the incum bent can 

threaten their viability. If  only the entrant can survive, then com petition w ill have been 

transient. One m onopoly will have been replaced by another m onopoly. Consum er 

choice is served by permitting all providers to freely com pete at the retail level 

(assum ing either that there is no bottleneck or that it has been neutralized through the

15 A C3 5 C in point is the airline industry. Regulation produced stable market shares for 40  years: market 
shares have been volatile since deregulation (see Breyer, Regulation and Its Reform, MIT Press, 1984). 
Regulation based on market shares entailed significant welfare losses and we should expect the losses in 
telecommunications markets to be even greater, primarily due to the higher degree o f  technological 
innovation in telecommunications.
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provision o f  UNEs). Only then can we be assured that providers* survival will depend
i

on their ability to satisfy consumers and not on their ability to obtain preferential 

regulatory treatment.

15. There are other significant costs to continued retail regulation. 

Regulation is a costly process -  both to lirms (regulated and unregulated) and to 

regulators. These costs can be substantial. Rate cases, interventions in rate cases, delay 

o f  new offerings, and lime and money spent in detailed contentious proceedings are a 

drain on society 's resources. These costs m ay be justified  when there is a 

corresponding benefit. When retail regulation becomes superfluous, however, there is 

no benefit to  offset these costs.

16. The RCA still has authority to receive consum er com plaints and to 

protect the public. Deregulation o f  retail sendees (upon the use o f  UNEs by 

com petitors) shifts the primary responsibility to the market where it belongs, leaving the 

RCA residual pow er to intervene when conditions warrant. In a com petitive m arket, 

such intervention should be carefully constructed to be consistent with competition and 

not prem ised on the existence o f  a single m onopoly provider.

V. O th e r  sta tes, with less developed com petition  th an  A laska, a re  relaxing  

re ta il reg u la tio n  in acco rdance w ith  th eo re tica l guidance. A laska should  be in the 

lead in do ing  so.

17. A num ber o f  states have moved in the direction o f  deregulation o f  retail 

services. Table 3 shows some Tecent developm ents.
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T ab le  3: S tate  D eregula tory  D evelopm ents16

S la te Y ear Business Services R esidentia l Services Residentia l
F la t-ra te
P r ice17

C L E C
m a rk e t
sh a re

NJ 2002 Full pricing 
flexibility for 4+ 
lines; max. o f  10% 
annual increase for 
2-4 lines

Capped at current 
levels

S 14.68 10%

MA 2003 Full pricing 
flexibility

Rebalanced; 
$2.44/month increase; 
found that residential 
rates are $6/m o below 
cost

$24.16 17%

NY 2002 Full pricing 
flexibility

Max. increase o f  $2- 
S3/year; overall limit 
o f  3% annual increase 
in total com pany 
revenues

$ 1 9 .0 2 -
$29.09

25%

RI 2003 Full pricing 
flexibility

Max. annual increase 
o f  $1/m onth for 2-3 
years; max. annual 
price changes o f  5- 
15% for other 
services

$24.68 22%

,0 Sources for these slate decisions are as follows:
•  New Jersey Board O f  Public Utilities (2002) Board Meeting in Docket No. T00l020095 -  In the 

M atter o f  the Application o f Verizon-New Jersey. Inc. for Approval (i) o f  a New Plan for an 
Alternative Form o f  Regulation and (ii) to Reclassify M ulti-Line Rate Regulated Business 
Services as Com petitive Services.

•  M assachusetts Department o f  Telecom m unications and Energy (2003) DTE 01-31-Phase II. 
Investigation by the Department o f  Telecommunications and Energy on its own M otion into the 
Appropriate Regulatory Plan to succeed Price Cap Regulation for Verizon New England. Inc. 
d/b/a Verizon M assachusetts’ intrastatc retail telecommunications services in the 
Comm onwealth o f  Massachusetts. April 11.

•  New York Public Service Commission (2002) Order Instituting Verizon Incentive Plan. Cases 
00-C -I945 and 98-C -I357. February 27.

•  Rhode lsland(2003): Verizon Rhode Island Alternative Regulation Plan. Docket No. 3445. Order 
No. 17417. March 31.

l7Thc residential flat-rate monthly prices are those reported in the Reference Book o f  Rates. Price 
Indices, and Household Expenditures for Telephone Service, and refer to urban prices in selected cities in 
each state. A laska’s reported rale for Anchorage is S15.23 and includes, according to  the FCC document, 
subscriber line charges, taxes, and universal service charges. This data does not appear to  inchtd<; the 
latest rate increase in Alaska which would put the current rate close to S I7.50.
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m 18. Recall that Alaska has more competition (except possibly Tor NY). It is 

also important to note that all o f  the above states are states in which the incumbent 

RBOC has been granted section 271 authority to offer inter-LATA long-distance 

service. This is a significant revenue opportunity for the incumbent provider that can 

offset som e o f  the com petitive losses that have occurred. All o f  the above states have 

also had price cap regulation, rather than rate-of-relum regulation in place for several 

years. This m eans that the incumbent provider has had significant pricing flexibility 

prior to these recent decisions. Finally, residential service prices in Alaska appear to be 

on the low end o f  those in these other states (except for New Jersey).

19. States continue to m odify their retail regulatory regim es as the impacts 

o f  growing retail competition are felt. North Carolina, for exam ple, recently passed 

legislation that removes requirem ents for local exchange carriers to seek com m ission 

approval for any prom otion o r bundled service offering for residential or business 

customers (only one days notice will be required).18 It is clear that such efforts will 

increase as com petition continues to evolve. It is also clear that A laska cannot afford to 

wait until other states act -  com petition is more developed here than elsewhere. 

Availability o f  UNEs essentially rem oves the incum bent’s ability to raise prices above 

com petitive levels. So, retail price regulation is no longer necessary or desirable.

VI. C arr ie r -o f- la s l- re so r l  (C O L R ) policy and exit policy ( th e  o the r  side o f  the 

C O L R  coin) m ust also be consistent with the  es tab lishm ent o f  re ta il  com petition.

20. Deregulation o f  retail services (upon facilities-based entry) may raise an 

additional regulatory concern. W hat happens if  either the incum bent provider wishes to

9  9
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discontinue service for a customer o r group o f  custom ers, o r no provider is w illing to
i

provide service to a new location? In the past, this “carrier-of-last-resort" (CO LR)

responsibility has resided with the “dom inant" or incum bent provider. In a com petitive

m arket, CO LR cannot rest with one provider that is trying to com pete with providers

that do not have these costly obligations. The COLR responsibility requires a

com petitively neutral funding mechanism.

21. First, it is worthwhile to consider two other industries that have faced

sim ilar “exit”  issues (under what conditions m ay the incum bent exit a particular

m arket?). The railroad industry w as long regulated to continue service even on

unprofitable routes. The industry was practically driven to bankruptcy, largely due to

such exit restrictions. The Staggers Act in 1980 finally perm itted exit from unprofitably

routes (and deregulated most other practices o f  railroads) and the industry has finally

stabilized. Consider the following portrayal o f  the regulation era:

'‘'Much o f  railroading's failure lo keep pace with changing economic 
circumstances has been laid at the door o f  the federal regulatory’ regime. 
Railroads had been the economy's most regulated industry' since passage 
o f  the Act to Regulate Commerce in JSS7, which established the ICC,
America's first independent regulatory agency. At one point there were 
said to be more than a trillion railroad rates on fi le  with the ICC, and 
each one had to be "just and reasonable " or it was unlawful. To change 
a rate, discontinue a sendee. or issue securities, a railroad had to seek 
permission from the ICC in adversary proceedings, where other parties 
(including other railroads) could invoke a huge body o f  law and 
precedents in an attempt to stop almost any market initiative,19

1,1 Telecom m unications Reports. June 15. 2003, page 39. According lo  ihc report, several CLECs asked 
the governor to veto the legislation (which he did not), arguing that it effectively would deregulate basic 
telecommunications services simply by bundling them with unregulated services.
19 A good review o f  the regulatory experience o f  railroads can be found in Gallamorc. "Regulation and 
Innovation: Lersons from the Railroad Industry." chapter 15 in G ontcz-lbancz, Tye, and W inston, 
editors. Essays in Transportation Economics and Policy: ••) Handbook in Honor o f John R. Meyer, The 
Brookings Institution, 1999, pages 499-500.
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22. The degree o f  regulatory oversight may have been (arguably) greater 

than for' incumbent local telephone providers but the industry w as slow-m oving 

compared with the speed o f  light present in telecommunications. Both industries share 

competitive inter-modal pressures (highways for railroads. CATV and wireless for local 

wireline). Freedom o f  exit was necessary for the survival o f  railroads. O f course, th is 

left many com m unities without railroad service -  a result that we consider unacceptable 

for telecommunications.

23. Airline service is considered a necessity' for m any com munities, 

particularly in Alaska. As a result, when the airline industry was deregulated in 1978, 

the Essential Air Service (EAS) program was established. Any com m unity with 

scheduled air service upon passage o f  the Airline Deregulation Act was considered to 

be an EAS-eligible community. A canrier with sole service to such a community must 

give 90 days notice to exit from serving that com munity. First, a new  earner w illing to 

service the com m unity without subsidies is sought. I f  none com es forth, an RFP is 

issues to find a carrier. The incumbent carrier must continue to provide service during 

this time, but is compensated for its excess costs beyond the 90 day time limit until a 

new carrier is found. The program provides subsidies for continued service as a result 

o f  the RFP.‘° This is a competitively neutral way to provide COLR responsibilities and 

provides an incentive to reduce costs by having com petitive bidding for the servicing o f 

these otherwise unprofitable routes.

2<> Details on the EAS can be found at www.ostp.xweb.gov/aviation/rural/easfaqs.htm. Currently 26 
A hskan comm unities, and 78 communities outside Alaska, receive EAS subsidies.
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24. Deregulation o f  retail services in com petitive areas entails the possibility 

that som e custom ers would lose service o r  equivalently, that some custom ers w ould fail 

lo get service. In order to ensure that all custom ers receive service, a com petitively 

neutral m echanism  is required.

25. The essential features o f  such a m echanism are that: ( I )  It cannot 

impose the costs o f  COLR responsibility on a single com petitor in the market; (2) It 

can require that a single provider provide service, but must then establish a revenue 

source w ith which to com pensate such a provider for any revenue shortfall associated 

with serving that custom er or set o f  customers; and (3) As new facilities are constructed 

by m ultiple providers in a market, there needs to be equivalent and sym m etric access to 

these facilities and interconnection with these facilities for all com petitors.

26. Australia has experimented with a system o f  portable subsidies for 

Universal Service Obligations (U SO ).’1 They used two pilot study areas w here a 

(theoretically) portable subsidy would be available for provision o f  universal service. 

Notably, no com petitors em erged wishing to provide service. Australia also used a 

franchise bidding model (a single provider model -  with com petitive bidding for the 

subsidy required to  serve high cost areas) with som ewhat more success, but they are 

still searching for a solution to COL.R in a com petitive market. The Alaska Universal 

Service Fund (AU SF) can play the role o f  a com petitively neutral CO LR  funding 

m echanism . It can provide funding required when no provider w ishes to voluntarily 

provide service to an existing  o r new customer.

:l In particular, sec Finding 2.3 in http://www.lelinquirv.GOv.aU/rti-report/chnt2.i.toc.
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VII. W hat follows is a p rac tica l  proposal to deregulate  retail m ark e ts ,  p ro m o te
i

com petition, and  pro tect co n su m ers ' in terests.

27. Market Definition: the market would be defined at a w ire center o r 

com munity basis. Since the bottleneck (JNE ( i f  there is one) is the local loop, leasing a 

UNE loop implies the ability to provide service throughout a w ire center (since the 

loops all terminate at the wire center and either the sw itching and transport UNEs are 

used at that point, or collocation and other switching/transport services are being 

employed to sendee the custom er’s traffic). For com m unities that do not have their 

own wire center, the use o f  UNEs to serve a customer within that com m unity, im plies 

the ability to serve others in that com munity (the same transport and switching 

arrangements can be em ployed).

28. Trigger for Retail Deregulation: Facilities-based entry into a market. 

This can either be lines served totally over com petitive facilities or use o f  UNEs (with 

o r without the use o f  one’s own physical facilities). Im mediately upon such entry, the 

retail market would be deregulated.

29. Term s o f  Deregulation: Retail services would be de-tariffed. T here 

would be no restrictions on bundling or prom otional offerings. O nly official notice o f  

new prices/services would be required (e.g.. one days notice). Privately negotiated 

retail contracts would be perm itted for all providers in a com petitive service area w ith 

no tariffing requirements. Nothing in this section would remove the obligation to 

provide UNEs, or to resell standard retail services at wholesale discounts.

30. Safeguards: The availability o f  UNEs makes the local m arket

contestable and should be sufficient to constrain the pricing behavior o f  an ILEC. I f  the
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Com m ission has remaining concerns about potential rate increases, a few safeguards
i

can be em ployed. Given the intense com petitive pressure for business custom ers, all 

business services/rates should be com pletely deregulated. Residential POTS rate 

increases could be limited, for example, to a maximum yearly dollar increase, a 

maximum percentage increase, or benchmarked against some m easure o f  nationally 

averaged rates.

31. Carrier-of-Last Resort: UNEs would still be available to serve all

existing custom ers in com petitive service areas. COLR issues arise i f  either no carrier 

appears willing to serve the custom er at existing wholesale and retail rates, o r a new 

custom er requires service for which no voluntary supplier appears. In either case, the 

AUSF could be used to com pensate w hatever carrier bears the COLR responsibility. 

The CO LR in such cases could be open to com petition pressure to ensure that it is 

provided at minimum cost.

32. This com pletes my affidavit.

DATED this 16,h day o f  July, 2003, at Anchorage, Alaska.

Dale E. Lehman

Subscribed and sworn to or affirm ed before me on this day o f  July, 2003, 
at A nchorage, Alaska.

N otary Public in and For Alaska 
My Com m ission Expires:
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C u rricu lu m  V ilae

D A LE ED W A R D  LEH M A N  

Ju ly , 2003

PER SO N A L IN FO R M A T IO N

Address:

Office: Director o f  the MBA Program in Telecom m unications M anagem ent
Business Adm inistration 
Alaska Pacific University 
4101 University Drive 
Anchorage, AK 99508 
(907) 564-8271
E-M ail: dlehman@ alaskapacific.edu
Current Semester W eb Site: http://polar.alaskapacific.edu/dlehm an

Home: 11840 Coughlan W ay
Anchorage, AK 99516 
(907)349-1006

Birthdate: May 6, 1951
Brooklyn. New  York

E D U C A T IO N

State University o fN ew  York at Stony Brook, B.A., cum laude (Econom ics), 1972, New 
York State Regents Scholarship 1968-19*’2. Sum m er Intern, Suffolk County 
Human Rights Com m ission, 1971.

University o f  Rochester, M.A. 1975, Ph.D. 1981 
U niversity Fellowship, 1972-1975
Ph.D. Dissertation: "Technology and Optimal Exhaustible Resource Depletion," 

supervised by Hersh Shefrin.

B O O K S

The Telecommunications Act o f1996: The "Costs" o f Managed Competition" with Dennis L. 
W eisman, K luw er Academ ic Publishers (publication: Septem ber, 2000).

R-03-03 Comments of Alaska Communications Systems
July 16.2003

ATTACHMENT I

mailto:dlehman@alaskapacific.edu
http://polar.alaskapacific.edu/dlehman


PUBLICATIONS:

“(How) Do Regulated Prices AfFect Com petitive Entry," forthcoming in Info, Vol. 5, No.
4, Septem ber 2003.

“The C ourt’s D ivide," Red .«■• o f  Network Economics, Volume I, Num ber 2, Septem ber 
2002. (w w w .m ejournal.com )

"The Political Econom y o f Price Cap Regulation," with D.L. W eisman. Review o f  
Industrial Organization, 16 .343-356 ,2000 ..

"A Yardstick Approach to Optimal Access Pricing," with D.L. W eisman. chapter 12 in 
Telecommunications Transformation: Technologr . Strategy and Policy, edited by E. Bohlin and
5.L. Levin, IOS Press, 1998, pp. 175-89.

“ Essentiality, Efficiency, and the Efficient Com ponent Pricing Rule," w ith Alexander 
Larson .Journal o f  Regulatory Economics, 12. 71-80, 1997.

"Telephone Pools and Economic Incentives," with Dennis W eisman,
Journal o f  Regulator)' Economics, 10 ,2  123-147, 1996.

"Access Charges For Private Networks Interconnecting With Public System s," with 
Dennis W eisman, in Private Networks and Public Objectives, edited by Eli Noam  and A. 
Nishuilleabbain, Elsevier, 1996.

"The Industry that Cried W olf - Bypass: Past, Present, and Future." with D.L.
W eisman. Public Utilities Fortnightly, July 1,1993.

"Equity and Efficiency Through Local M easured Service Revisited," with I. M emon, 
Southern Business Review. 1 9 9 4 ,2 0 .1,3 5 -42 .

"Avoiding Trickle-Down Infrastructures," with H. Dordick, in The Citizen's Right 
to Know: Media, Democracy and the Information Highway, the Freedom Forum , 1993.

"Option Value, Telecom m unications Demand and Policy" with D. Kridel and D.L. 
W eisman, in Information Economics and Policy. Elsevier, June 1993. Paper nom inated 
for the 1994 Com m unication Policy Research Award, the Donald McGaruion 
Comm unication Research Center, Fordhani University.

"A Theory o f  Point to Point Long Distance Demand," w ith Alex Larson and Dennis 
W eisman, in Telecommunications Demand Modeling, volume 156 o f  Contributions to Econom ic 
Analysis, North Holland. 1990.

"Instrument Effects and Stochastic Dom inance," with M. Bradley, Insurance:
Mathematics and Economics, 7,185-191, 1988.
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"Shopping at Tom orrow s Telecom m unications Gateways," with A. de Fontenay, E. 
Ogonek, and M. Sh’ugard, Exchange, 4 ,6 ,  24-28, 1988.

"A Behavioral Model o f  Tim ber Supply." with W endy Max, Journal o f  
Environmental Economics ami Management, 15, 71-86, 1988.

"Belated Information and the M arket for New Services," with L. W ilde, annates des 
telecommunications, 4 2 ,11 -1 2 ,69 3 -69 8 , 1987.

"Efficient Pricing o f  Local Telephone Service." with M. Koschat and E. Sieff. and 
"Unilateral Pricing o f  Telecom m unications Traffic," with A. Larson and T . Appelbe, both 
in Forum 87, proceedings o f  the Telecom 87 conference sponsored by the International 
Telecom m unications Society.

"Com parative Equilibrium versus Comparative Statics," with M. Bradley, Canadian 
Journal o f  Economics, 19, 3 ,526-538 , 1986.

"Instrum ent Dependent Randomness." with Michael Bradley, Journal o f Economics, 46,1, 
Spring 1986, 17-29.

"Conservation and OPEC Pricing," The Journal o f  Energy and Development,
Volume 11J, N um ber 2, Fall, 1981.

"A Reexam ination o f  the Crude Oil W indfall Profit Tax." The Natural Resources 
Journal, 2 1 .683-690, 19 8 1.

"D oom sday Reconsidered," Resources and Energy, Vol. Ill, No. 4. December, 
1981,337-357.

W O R K IN G  P A P E R S , P R E S E N T A T IO N S , ETC.:

Book review o f  CLEC by M artin F. M cDermott, info. Vol. 5. No. I, 79-81..

(How) Do Regulated Prices A ffect Com petitive Entry?, paper presented at the Southern 
Econom ics A ssociation annual m eeting, Novem ber 24 ,2002 .

Presentation on Universal Service Issues to the Regulatory Com m ission o f  A laska, May 
8,2002.

Book Review  o f  Privatization. Restructuring, and Regulation o f  Network Utilities, by 
David. M. Newbery, The M IT Press, forthcom ing in the Review o f Industrial Organization.

Intercarrier Com pensation Panel Presentation, NTCA A ccounting and Finance 
conference. D enver, Septem ber 2001.
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“ Regulatory Behavior and Competitive Entry,” with James Eisner, Rutgers U niversity 
Conference on Public Utility Regulation, June 2001.

“The Cost o f  Competition,” presentation at the Alaska Telephone A ssociation m eeting,
June 2001.

“Com petition: Friend or Foe?" in Rural Telecommunications, M arch/A pril 2001, at 
www.rur3lieleconi.org/marapr01.

The Cost o f  Broadband Deployment, panel presentation at the 2001 N A RU C winter 
meetings, for the Joint Committee on Advanced Telecomm unications Services.

The Cost o f  Competition, white paper for the National Telephone Cooperative 
Association. December 2000 (available at ww w .ntca.org)

Who Will Sen’e Rural America? white paper for the National Telephone Cooperative 
Association, July 2000.

"The 1996 Telecom Act: Deregulation or M anaged Com petition," jo in t conference o f  
The American Enterprise Institute and the USC Center lor C om m unication Law & Policy, Los 
Angeles and W ashington DC, April 2000.

"The Telecomm unications Act o f  1996: th e 'C o s t 'o f  M anaged C om petition," Am erican 
Enterprise Institute, September, 1999.

"Cost M odeling Issues," presentation at Controlling and A llocating Costs in 
Telecom m unications conference. Institute for International Research, January 1999.

"Back to the Future," presented at the Rutgers University Conference on Public Utility 
Regulation, M ay 1998.

“The Telecom m unications Act o f  1996: Jurisdiction, Coordination, and Rent 
Redistribution," presented at the Rutgers University Conference on Public Utility Regulation,
May 1997.

“A Yardstick Approach to Optimal Access Pricing," to be presented at the Global 
Networking, ‘97 jo in t conference o f  ITS and ICCC, June, 1997.

“ From Fully Distributed Costs to Fully M a n ip u la te  C osts," presentation on “The States - 
- M oving Beyond Interim Pricing" panel at “ Interconnection...and the Com petitive C hecklist” 
conference o f  Telecommunications Reports, April 1997.

"Price Rigidities in Com m unications Networks," presented at the Rutgers 
University Conference on Public Utility Regulation, May 1996.

  ---------------------      ■ — — — — — M B M B 8
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"Electronic Commerce" presentation at Society and the Future o f  Com puting. 
U SA C M .June 1995.

"The Future o f Document Delivery" workshop for the Association o f  College 
Research Libraries. Pittsburgh, March 1995. Also, keynote address to r the Colorado 
IntCrlibrary Loan Association. June, 1995.

"Telephone Pools and Economic Incentives." Rutgers University Conference on 
Public Utility Regulations, Newport, May, 1995.

"Rural Telecomm unications Issues." presented at the National Association o f  State 
Utility Consum er Advocates, June 1994, Santa Fe.

"Avoiding Trickle-Down Infrastructures" presented at the 1993 International 
Comm unication Association Conference.

"Local Exchange Competition and the Information Infrastructure," workshop for the 
Public Utilities Research Center, University o f  Florida, 1992.

"Access Charges for Private Networks Interconnecting with Public Networks," 
presented at Colum bia Institute for Tcle-infonnation, 1991, and the Tele- com m unications 
Policy Research Conference. 1992.

"The Gateway meets Deregulation: In Search o f  a Policy, "Telecomm unications 
Costing and Pricing W orkshop, Public Utilities Research Center. U niversity o f  Florida,
1991.

"Option Value and Telecomm unications Demand," with D. W eism an and D. Kridel, 
presented at the Bellcore - Bell Canada Demand M odeling Conference, 1990.

Participation on the Telecommunications Technology and Usage Projection Panel, 
sponsored by US West and the University o f  Colorado C enter for Economic Analysis,
1989.

"Mass M arket Information Services: The Getaway M eets Deregulation." 
presentation at the First Annual International Telecommunications Sym posium .
"International Telecomm unications Futures," University o f  Nebraska, 1989.

"A View From Inside the Outside: A Look at How Telecom m unications Will Change the 
Future o f  Libraries, Colorado Libraries, 15, 1.19-22,1939.

"Mass M arket Information Services," presented at the Kennedy School o f

"Interne! Information Services" at the 2nd Annual Aspen Internet Festival, October
1995.
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"The External Costs o f  Bypass," with D.L. W eisman, presented at the TS Cost 
Recovery Conference. Bellcore, Seattle. July, 1986.

"Asymmetric Pricing and Arbitrage," with A.C. Larson, presented at the 6th 
International Conference on Forecasting and Analysis for Business Planning in the 
Information Age, Tokyo, December, 1986.

"A General Theory o f  Point-to-Point Long Distance Demand," with A.C. Larson arid 
D.L. W eisman. presented 31 the 1984 Bell Com m unications Research Conference 
and at the Telecom m unications Demand M odeling Conference in New Orleans. October. 1985.

"Instrument Dependent Randomness." w ith M.G. Bradley. Discussion Paper No.
169, University o f  Colorado. Boulder, 1983. Paper presented at the 1983 Econom etrics 
Society W inter M eetings.

Reader Response, Natural Resources Journal, 22 ,275-276 , 1982.

"Doomsday Reconsidered." presented to the Econometrics Society European 
M eetings. Geneva, Switzerland, 1978.

"Exhaustible Resource Depletion U nder Uncertainty," W orking Paper #77-1. Saint 
M ary's University. 1977 - also presented at the W estern Economics A ssociation M eetings. June 
1977 and in the W illiam Bennett M unro M em orial Sem inar and Lecture Series, California 
Institute o f  Technology, 1977.

Government Telecommunications Policy Series, and at the 1988 International
Telecommunications Society Conference.
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1985 - present Associate Professor Economics, Fort Lewis College, Durango, Colorado 
(on leave 1986-88, 1989-91. 1996-1997.2002;.

1996- 1997 Senior Economist. Southwestern Bell Telephone Company

1989 - 1991 Visiting Associate Professor o f Economics, Villanova University.

1986 -1988 Member o f Technical Staff, Bell Communications Research. - 
Responsible foreconomic analysis o f strategic planning and public policy issues associated with 
local telephone pricing and information services market development.

1983 - 1985 Assistant Professor o f Economics, Fort Lewis College.

1982 Visiting Assistant Professor, The Economics Institute, University o f
Colorado. Boulder.

1981 - 1983 Assistant Professor o f Economics. University o f Colorado.

1980 -1981 Visiting Professor o f Economics, Williamette University. Salem, Oregon.

1979 - 1980 Lecturer in Economics. California Polytechnic State University. San Luis
Obispo, California.

1977 - 1979 Assistant Professor o f Economics. University o f Santa Clara

1976 - 1977 Lecturer in Economics. Saint Marys University, Halifax, Nova Scotia,
Canada.

1975 - 1976 Lecturer, Nazareth College o f Rochester (pan time).

Fall - 1975 Taught Introductory Economics at the Attica Correctional Facility Inmate
Education Program, Genesee Community College.

1974 - 1975 Assistant Lecturer. University o f Rochester, (part time)

O T H E R  E X P E R IE N C E

1994 - 1996 Faculty representative lo the Stale Board o f Agriculture (governing body
for Fort Lewis College and Colorado State University System).

1989 -1992 Principal, TELA Group (with Brian Savin, Peter Temin. Joseph Weber)
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#

Technical Reviewer for environmental cost and benefit valuation studies, Bonneville 
Power Administration, 1985 - 1986.

Principal Investigator for Energy and Resource Consultants, Inc. on "A Review and 
Analysis o f Alternative Methods for Valuing Damage to Natural Resources." prepared for the 
American Petroleum Institute, 1985. Acid Rain Deposition Contract. Energy and 
Resource Consultants. Inc., 1983-1984. contributing consultant.

"Regulatory Impact Analysis: "Cope Project," for Abt Associates Incoiporated, 1981, 
contributing consultant.

T E S T IM O N Y

Illinois Commerce Commission Nos. 96-0146 tlirough 96-0155 joint petition for suspension o f 
rural carriers o f Section 251(b) and (c) o f the Federal Telecommunications Act o f 1996, on 
behalf o f 10 rural telephone companies.

Kansas Corporation Commission. Docket Number 97-AT&T-290-ARB in SWBT-AT&T 
arbitration, on behalf o f Southwestern Bell Telephone Company, January 1997.

Arkansas Public Service Commission, Docket Number 96-395-U in SWBT-AT&T arbitration, 
on behalf o f Southwestern Bell Telephone Company, January 1997.

Kansas Corporation Commission. Docket Number 97-SCCC-149-G1T regarding cost model 
methodology on behalf o f  Southwestern Bell Telephone Company, March 1997.

Public Utility Commission o f Texas, Docket Nos. 16189,16196,16226,16285,16290, reply 
comments to AT&T/MCI Comments in the Mega Arbitration regarding Southwestern Bell 
Telephone Company cost models, May 1997.

Oklahoma Corporation Commission, Cause No. PUD 97000213, Direct Testimony on behalf o f 
Southwestern BelJ Telephone Company regarding cost and price methodologies, September

Public Utility Com mission o f Texas, Docket Nos. 16189, 16196. 16226, 16285,16290. Direct 
Testimony on behalf o f  Southwestern Bell Telephone Company in the Mega Arbitration. October 
1997. Further Direct Testimony in the Collocation Costs and Price phase o f these dockets, 
December 1997.

Oklahoma Corporation Commission, Cause Nos. PUD 97000213 and 97000442, Rebuttal 
testimony on behalf o f Southwestern Bell Telephone Company regarding cost and price 
methodologies for UNEs, March 1998.

1997.
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Colorado Public Utilities Commission. Docket No. 97A-540T, rebuttal testimony on behalf o f 
US WEST Communications regarding alternative regulation, May 1998.

Kansas Corporation Commission, Docket No. 97-SWBT0411-GIT, rebuttal testimony on behalf 
o f Southwestern Bell Telephone Company regarding interLATA entry. June 1998.

Public Utility Commission o f Texas, Docket No. 19461, direct testimony on behalf o f 
Southwestern Bell Telephone Company regarding stand-alone cost and pricing o f National 
Listing Service, December 1998.

Arkansas Public Service Commission, Docket No. 99-015-U. rebuttal testimony on behalf o f 
Southwestern Bell Telephone Company regarding unbundled network element costs, March, 
1999.
Kansas Corporation Commission, Docket No. 99-G1MT-326-GIT, rebuttal testimony on behalf 
o f Southwestern Bell Telephone Company regarding revision o f the Kansas Universal Service 
Fund, May 1999.
Colorado Oil and Gas Commission, Docket Nos. 0004-AW-05 and -06, testimony on behalf o f 
the San Juan Citizens Alliance concerning economic methodology for determining the impacts o f 
coalbed methane gas drilling. June 2000.
Public Utilities Commission o f Nevada. Docket Nos. 99-12033 & 00-4001, testimony on behalf 
o f Nevada Bell regarding nonrecurring charges for unbundled network elements (UNEs), 
September 2000.
California Public Utilities Commission, Reply Declaration on behalf o f SBC in the California 
state 271 proceeding, September 2001.

Federal Communications Commission, Affidavit on behalf o f SBC in the Missouri/Arkansas 271 
proceeding. October 2001.

Colorado Public Utilities Commission, testimony on behalf o f  Qwest regarding regulation o f 
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Before Comirissioners: Mark K. Johnson, Chair
Kate Giard 
Dave Harbour 
James S. Strindberg 
G. Nanette Thompson

In the Matter of die Commission Review of 
Rules and Regulations Governing 
Telecommunications Rates, Charges 
Between Competing Telecommunicadons 
Companies, and Competition in
Telecommunications ) Docket No. R-03-3

C O M M E N T S  O F  A T & T  ALA SCOM

The legislation diat prompted die opening o f this docket requires a thorough review 

of telecommunications rules and regulations governing rates, charges between competing 

telecommunications companies, and competition in telecommunications in general. The 

Legislature outlined seven Guiding Principles and nine Policies tor the review, as set forth in 

Order No. R-03-3(l). AT&T Alascom's comments will focus on how those Guiding 

Principles and Policies can be applied to promote consumer benefits as well as fair and equal 

treatment o f competitors in Alaska's imercxchange market.

B A C K G R O U N D

There is little doubt in 2003 that uiterexchange competition in Alaska is highly 

competitive. It was not always this way, however. A rudimentary version of the modem

network AT&T Alascom operates today provided the first long distance telecommunications

O.■mmmi4 f t  AT&T Abscnm 
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in Alaska. The network began when the United States military strung wires between 

strategic locations during World War II. The network remained in operation after the war, 

serving civilian communities throughout Alaska. Over die years, the network was expanded 

and upgraded. In 1969, the military sold die network to RCA, and RCA Alascom was 

granted the first certification of public convenience and necessity to serve as a statewide long 

distance carrier. In 1973, Alascom moved to offer the first satellite telephone service in 

Alaska via the Canarian ANIKII satellite. The system was the first functional domestic 

satellite system in the nation, and in 1982.. Alascom launched its own satellite -  Aurora 1 — 

die only satellite o f its kind, and devoted exclusively to use by a single state -  Alaska.

As the only long distance carrier in Alaska, Alascom was initially regulated as 

monopoly with statewide averaged rates and a guaranteed rate o f return. Its rates were set at 

levels that provided enough revenue to install and maintain facilities even in low-dcnsity, 

high-cosi areas that, on their own, did not generate revenues sufficient to cover the cost of

service.

In 1991, Alascom's world changed when intrastare long distance competition was 

iniriated. New regulations were adopted to ensure that Alascom did not misuse its power as 

die incumbent monopoly to stifle competition before it could develop. The same regulations 

granted new long-distance competitors broad and significant freedoms not available to 

Alascom. Competition grew and, in 1995 when AT&T bought Alascom, the market was 

already ltighly competitive. However, AT&T bought a company regulated as though it were 

still a monopoly, a problem that persists eight years Later.

As a result o f intense competition from GCI, ACS-LD, MTA-D and others, AT&T

Alascom now has a statewide market share o f well under 50%, and its principal competitor.

C o m m e n t s  n f  A ' l W T  Absc»»m
Docket No. R-03-3 
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GCI, is the largest telecommunications carrier in the state. Nevertheless, AT&T Alascom is 

still regulated as the Dominant Carrier under 3 AAC 52.363(b).' In contrast, when AT&T 

(AT&T Alascom’s parent company) fell below a 60% market share in the Lower 48 back in 

1995, die FCC deemed the long distance marker to be sufficiendy competitive and ceased 

regulating AT&T as die “Dominant Carrier”.2

Many of die regulations that restrict AT&T Alascom today are vestiges o f die old 

monopolistic environment. In this highly competitive marketplace, however, they do not 

serve as an incentive for investment -  they only add cost and are no longer necessary’ and 

provide a disincentive for investment in new facilities.

A T & T  ALASCOM 'S P R O P O S E D  R E F O R M S

The interexchange market in Alaska requires (1) elimination of discriminatory 

treatment between competitors, (2) the creation of incentives for investment, and (3) 

provisions for the sharing of Carrier of Last Resort responsibility. These three goals are 

explicidy endorsed in die new legislation.

Elimination Of Discriminaroiy Treatment Between Competitors 

Of particular concern to AT&T Alascom is its designation as the "Dominant 

Carrier." The additional regulation resulting from diis designation adds substantially to 

AT&T Alascom's costs for tracking, journalisation, and reporting. (AT&T Alascom 

estimates the costs to be between 85 - 7 million annually.) These increased costs, along with

1 AT&T Alascom is also the Carrier o f  Last Resori (COLR), which requires that it provide service ro all 
communities served by a local exchange carrier with 25 or more year-round residents. Dominant status and 
COLR obligations are distinct but related. Sit 52.390(c).
1 Only one o f AT&T Alascom's interstate tariffs remains "Dominant" — its interstate wholesale carricr-to- 
carrier tanfl". Tariff 11. The dominant stants o f  Tariff II is the subject o f  a current docket at the FCC. Stt 
Federal Communications Commission, CC Docker No. 46.
Qimnirnis of AT&T Alascom 
Docket No. R-03-3 
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che inability to compete effectively because o f discriminatory regulations, combine to limit 

AT&T Alascom's ability to attract capital and invest in the network. ’ Relieving some o f the 

regulator)* requirements associated with Dominance, thereby equalizing die burdens borne 

by all competitors, would improve AT&T Alascom's ability to provide high quality service to 

Alaska consumers and to compete effectively in the long distance market.

AT&T Alascom supports che FCC’s decision to relieve AT&T from the burdens of 

Dominance. In Alaska, AT&T Alascom endorses application of non-dominant regulations 

to all interexchange carriers. The "Dominant" regulations that may have been appropriate in 

1991, when competition was just getting underway, are ourdated in today’s fully competitive 

market. The specific relief AT&T Alascom requests is elimination of (1) the requirement to 

file an annual report, wiiicli requires die separate journalization o f costs and revenues; (2) 

daily Outage Reports and quarterly Network Performance Reports; and (3) die more 

stringent tariff filing requirements imposed only on a Dominant Carrier by 3 AAC 52.375.

Annual Retort. The annual report AT&T Alascom must file requires costly billing- 

system development on every new offer (in all of AT&T’s numerous billing systems), 

occasional re-programming on existing offers, and an intense three-month effort to produce 

the 78-page annual report, which consumes the energies and attention o f several groups 

within AT&T. No other intetexchange carrier in Alaska is required to file this report.

Daily 25% Onhipf Ryporf and Quarterly Nrtwnrk Perform,nice Rfpoiir. These two network 

reports require AT&T Alascom to maintain entire computer systems for recording and 

reporting dial do nor exist anywhere else in the entire AT&T network. Significant labor is

•* AT&T Alascom operates in a miniature financial market wnliin AT&T. In order lo  obtain capital for 
investment, it is important that AT&T Alascom be able to provide a reasonable return to AT&T stockholder.

Comments o f AT&T Ala<cnm 
Docket No. R-03-3 
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also required to produce (he reports. No other Alaskan imerexchange carrier is required to 

file these reports.

More Slrinten! Tariff Filinp Requirements. The tariff filing rules require that the 

Dominant C3; ier file all rate increases (or anything diat might appear to be a rate increase) 

under n 45-day notice period with cost justification. All other carriers file on a 30-day notice 

period for similar filings, with no cost justification required.

Relief from these regulatory burdens would beneGt Alaska consumers by 

ensuring a healthy competitive environment with, equal regulatory requirements for all 

players, reducing regulatory cost, and increasing competitive flexibility. After 12 years of 

competition and the loss o f 50% of AT&T Alascom’s share of the marker to its competitors, 

dieses minor reforms are long overdue.

In previous dockets examining regulator}' reform, die Commission separately 

examined each of AT&T Alascom's various imerexchange sendees -  Retail Switched Service, 

Private Line Service, and Wholesale. There was no debate diar the Retail Switched marker is 

liighly competitive. Retail Switched rates are geographically averaged, wliich prevents any 

carrier from charging more for the same sendee to a caller in Deadhorse than it charges to a 

caller in Anchorage. Therefore, rates are competitive and consumers are protected, even in 

high-cost rural areas where AT&T Alascom's competitors have chosen not to install their 

ashburn a  mason || own facilities. Given the intense competition for urban customers, combined with 

geograpliic averaging, AT&T Alascom has no market power to raise rates in this market.

The Private Line and Wholesale markets seemed to be of more concern to the 

Commission, despite the fact that consumers in these markets have tacilitics-based choices

LAWYERS A fHOIC9SI0MAL CGRFGRAlMN IUITC 100 II JO WIST SIXTH AVINUE ANCMORAGr. ALASKA 9950).59U <907) 275-03!FAX (907) 277-5235

m As reflected in its 2002 animal reporr, AT&T Alascom experienced an uitrjsiatc loss o f  $26 million. 
Comment)-- ■if AT&T •Murom 
Docker No. R-03-3 
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nearly everywhere in the state, and in spite o f AT&T Alascom's commitment not to raise 

these rates. AT&T Alascom has no desire to increase its wholesale or private line rates or to
i
harm its consumers in any way. The commitment AT&T Alascom made in Docket R-9S-1

still holds: AT&T Alascom will cap its private line an.’, wholesale rates in any o f  the

locations it serves where there is no facilities-based competitor. This commitment protects

die consumer while allowing AT&T Alascom to divert the millions o f dollars in extra costs

associated with being die "Dominant Carrier" to more efficient uses, such as network

investment. Real benefit to Alaska consumers will be die result.

Creadon O fln cendve s For Investment

AT&T Alascom has supported, and continues to support, the creation of a new

Universal Service Fund for the purpose o f creating incentives for investment ill facilities-

based interexcliange operations. The RCA has the authority to create a universal sendee fund

to support inrerexchange "long distance" sendees in Alaska under AS 42.05.84tJ:

The commission may establish a universal sendee fund or other 
mechanism to be used to ensure the provision of long distance 
relephone sendee at reasonable rates throughout die state, and to 
othenvise preserve universal sendee.

The Commission exercised this audiority when it created the existing Alaska

Universal Sendee Fund for the purpose o f supporting local exchange operations. AT&T

Alascom believes that it is time to do the same for high-cost imerexchange facilities, which

must be constructed, operated and maintained in die same low-densicy, high-cost areas in

which the rural LECs operate. Last year, Alaska’s LECs received over 575 million in federal

( N . in inu -nr*  . i t  A T & T  A l a < c o m  
Ducket No, R-03-3
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USF funds ro support the liigh costs of serving rural Alaska. Facilitics-based LXCs received 

zero support for rural MTS service.*

.AT&T Alascom bears the significant burden of serving high-cost, Iow-density rural 

areas o f Alaska. Services to these areas used to be subsidized by geographic rate averaging, 

which allowed excess revenues generated on high-density, low-cost routes to cover die 

higher costs of serving low-density rural areas. Intense competition has, however, eliminated 

these margins. A replacement for this implicit subsidy is badly needed.

In Docket R-98-1, AT&T Alascom proposed the development o f a competirively- 

neutral, explicit subsidy mechanism designed to partially compensate all facilities-based IXCs 

for shortfalls in providing basic voice service in the most rural locations served by satellite. 

The mechanism AT&T Alascom proposed could be funded through a per-minute surcharge 

on all interexchange telephone users in die stale. The fund could he administered by the 

Alaska Universal Service Administrative Company (AUSAQ, which administers the existing 

Alaska Universal Service Fund. The proceeds could be distributed to the various facilities- 

based IXCs operating in rural locations based on their market share o f billed minutes in 

those areas. The purpose o f die support mechanism would be to levelize die burden of 

serving die Bush, help compensate carriers willing to serve die Bush for die high costs they 

incur, create incentives to further facilities-based entry where appropriate, and provide 

ashburn a mason II incentives to modernize and upgrade Bush facilities. When initially proposed in 2000, 

AT&T Alascom’s revenue shortfall in diese rural areas (designated as Category 3 in its
LAWYGN0 A PaO'IIIIOAAl COJrOMTlOK sunt ioo 1110 wur HATH AVCNUt ANCHORAGE. ALASKA 00501-5914 <907) 270-4331 FAX <907) 277-0235

* Federal Subsidies were available, however, for certain long distance services to rural schools, libraries and 
health care providers.
C o m m e n t ?  A T & T  A l . u c p m  
Docket No R -03-3 
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wholesale tariff) was estimated to be in the range of $7.3 million, or approximately SO. 1883 

per minute. See Affidavit of Mark Vasconi, attached as Exhibit A.
t

Consumer demands for services change rapidly and the costs to deploy new 

technology are high. AT&T Alascom cannot deploy new facilities without a reasonable 

opportunity to recover its costs and earn a return. The proposed fund would make 

investment in rural Alaska more feasible in today's competitive market. A competitively- 

neutral, explicit rural subsidy for all facilities-based LXCs would be die best way to ensure 

that long distance sendee is maintained at a level reasonably comparable to urban Alaska.* 

Sharing of Carrier of Last Resort Responsibilities 

AT&T Alascom, as the Carrier of Last Resort, is required to provide sendee to every 

community served by a local exchange carrier with 25 or more year-round residents. AT&T 

Alascom has no wish to abandon its COLR responsibilities, bur it believes that there are 

instances in which the sharing of COLR responsibilities could be warranted. In line with the 

Guiding Principles established by die Legislature, sharing of COLR furthers fair and equal 

treatment o f competitors and ensures that die incumbent is nor placed at a competitive 

disadvantage. Therefore, the sharing o f COLR in appropriate circumstances should be 

considered in die review of imerexchange regulations and competition in diis docker.

T H E  L E G IS L A T U R E ’S ’’G U ID IN G  P R IN C IP L E S "  A N D  
" P O L IC IE S "  S U P P O R T  A T & T  ALA SCOM ’S PR O PO SA LS

The seven Guiding Principles established by die Legislature all support AT&T 

Alascom's proposals:

’  Unlike the “C M E C " ACS has proposed, the long distance support fund A T & T  Alascom advocates would 
be available on a nondiscriminatory basis to support all facilities-based rural carriers, not just A T& T  
Alascom.

Comment:; nT AT&T Aln-.com 
Docker No R-03-3
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(1) The public shall be protected.

(2) The rates charged to the public shall be fair,

(3) The incumbent carrier may not be placed at an unfair competitive disadvantage,

(4) Businesses that provide local and long distance telecommunications services shall be
treated as fairly as possible,

(5) Competition among telecommunications companies shall be encouraged,

(6) The development of a modern telecommunications infrastructure in the state shall 
be encouraged,

(7) It is desirable to promote competition and. to take steps, if fair to the public, to 
encourage more, rarher than fewer, businesses to enter and remain in the 
telecommunications business in the state.

Two of these Guiding Principles are particularly relevant to AT&T Alascom’s 

anachronistic regulation as the Dominant Carrier. Guiding Principle Three states diat “the 

incumbent carrier may not be placed at an unfair competitive disadvantage,” and Guiding 

Principle Four states that “businesses that provide local and long distance 

telecommunications services shall be treated as fairly as possible.” Neither o f these 

principles is consistent with die current regulations. AT&T Alascom’s proposal to eliminate 

regulation of anv imerexchange carrier in today’s market as “Dominant” would accomplish 

bod) o f these goals.

Guiding Principle Six is particularly relevant to AT&T Alascom’s proposal to 

establish an intmstate interexchnnge Universal Sendee Fund. It says that “the development 

of a modern Telecommunications infrastructure in the srate shall be encouraged.” The only 

way to encourage investment effectively in high-cost, low-density areas o f Alaska is ro create 

a competirively-neutral funding mechanism dint will compensate carriers for maintaining and

improving their networks in those areas.

(Tf.mmcnH of AT&T Alnsftim
docket N*:* R-03-3
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All o f che Policies established by the Legislature are also consistent with AT&T 

Alascom's proposals, but two are especially pertinent: (2) In determining whether a carrier is 

the dominant carrier for the purposes of setting rates, it is not relevant that the carrier in a 

competitive market is die incumbent carrier; and (8) In areas where significant competition 

exists between carriers, competitors shall be allowed to increase rates under the same rules.

AT&T Alascom is designated as a Dominant Carrier today for the sole reason thatit 

was the incumbent carrier back in 1991. Under current market conditions there is no way 

diat AT&T Alascom would be found to be dominant in the market. The designation 

imposes unequal burdens with no commensurate benefits. Regulation 3 AAC 52.363(b) 

direcdv conflicts with this legislative policy and must be repealed.

Policy Eight states diar ‘‘in areas where significant competition exists between 

carriers, competitors shall be allowed to increase rates under die same rules.” As the 

Dominant carrier, AT&T Alascom is prohibited from raising irs rates under the same rules 

as its competitors. In order to increase its rates, it must provide cost justification, and must 

Gle under a 45-. radier dian a 30-day notice requirement. As a practical matter, the highly 

competitive market, combined with geograpliic rate averaging, prohibit increasing rates 

above competitive levels. However, it is important tliar AT&T Alascom have the same 

flexibility to adjust its rares up and down as necessary, constrained (as its competitors are) by 

ash burn a mason !| competitive pressures.UAWVERO 11A FformiOMl COftPOMTlOH
inowcjTfViHAviNoi II Specific to AT&T Alascom being regulated as the Carrier o f Last Resort, two
ANCHORAGE. ALASKA

<907)̂ 276*̂ 4331 II Guiding Principles arc particularly relevant. First, Guiding Principle Three states that “the
FAX (907) 277-0235 |j

incumbent carrier may not be placed at an unfair competitive disadvantage.” There is little

question that the higher cost o f servicing high-cost, low-densiry rural locations disadvantages

Comments o f AT&T AhsV.im 
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AT&T Alascom relative to its competitors. Permissive sharing of tliis responsibility is 

warranted. Guiding Principle Four also supports sharing o f COLR responsibilities, stating 

that “businesses that provide locJ and long distance telecommunications services shall be 

treated as fairly as possible.” Sharing of COLR responsibilities would be a fairer method of 

spreading the burden of providing high-cost service to the Bush.

CONCLUSION

To further the goals established by the legislature, AT&T Alascom urges the 

Commission to eliminate discriminator)' treatment o f imerexchange carriers, not through 

increasing regulation on non-dominant carriers, but through reduction o f reguB ;on on 

AT&T Alascom, which is designated as Dominant only because it was the incumbent carrier 

back in 1991. AT&T Alascom also encourages the Commission to create incentives for 

investment in rural Alaska through a Universal Service Fund that helps defray the high cost 

of installing and operating long distance facilities in areas that need sendee but generate 

insufficient revenues. Together, these changes would facilitate increased competition and 

encourage needed investment in the infrastructure to support interexchange 

telecommunications in Alaska in the future.

Dated: lu lv 16. 2003. ASHBURN & MASON

N-\tuh\filW0\ATr.\ conimcnw.di>c
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STATE OF ALASKA  

THIRD JUDICIAL DISTRICT )

Mark Vasconi, being first duly sworn upon oath, deposes and slates:

1. M y name is Mark V asconi. My business address is 210 East B lu ff Drive, 

MPB R oom  385, Anchorage, Alaska 99501. I am employed by AT&T A lascom  as the 

Director o f  Regulatoiy Affairs. I have held this position since August 1996. In this position, 

I am responsible for developing and implementing AT&T A lascom ’s regulatory policies  

regarding long distance service and local service. 1 am also responsible for developing and 

representing AT&T A lascom ’s positions in various legislative forums at the stale level.

AFFIDAVIT OF M A ltK  VASCONI 
DocJcclNo. R-98-1 
February 4,2000 
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25. Exhibit MJV-4 depicts the percentage o f  access lines in locations where 

competing facilities do not exist. Approximately 91 percent o f  the access lines in Alaska are 

in locations served by competing facilities. The remaining nine percent o f  the lines 

(approximately 36,000) are distributed among 153 Bush locations (out o f  a total o f  

approximately 243 communities in the entire state).7 These Bush villages arc served 

exclusively by AT&T Alascom facilities. Most are served by satellite and som e are served by 

microwave. The overwhelming majority o f  consumers in the state are served b y  facilities- 

based competitors. ,

A T& T  A L A SC O M 'S SU B SIPV  PR O PO SA L

26. B cch u sc  competition in urban locations has driven rates down and reduced 

market share, AT&T Alascom proposed the development o f  tw o separate, 

competili vely-neutral, explicit subsidies. The first subsidy would compensate AT& T Alascom  

for shortfalls in providing basic voice service in Category 3 locations served by satellite. The 

second would allow  AT&T Alascom to offer end users in Category 3 dial-up access to the 

Internet at rates for unlimited service comparable to those found in urban Alaska. In other

(KSURKkiipMASONuawvbkb
•cm its 

ii*  <nii u n i m mINCJIpnACC, ALASKA
a m i .bim 

(ton »»»• 4 jii

7Even in the 153 locations where fRcilities-bnsed competition does not exist, there are 
approximately 60 locations where GCI has established V-Sat service for schools and libraries under 
the Federal Universal Service Fund program. In these 60 locations, while GCI is not directly providing 
facilities-based service to most customers, it is using V-Sat to provide service to one o f  the biggest 
customers in any Bush village, namely the school. While this form o f  competition docs not typically 
compete for voice traffic, it does represent a limited form offacilitiee-based competition which directly 
impacts AT&T Alascom’s ability to recover costs incurred in serving Bush villages.

a ff id av it  ok m ark  vasconi
Docict No. R-98-1 
February 3DOO 
Fc&e I)



rp :9 0 ?2 6 4 ?1 6 0

H B U R N f t H P M A S O HL»WVH« WIIIDtll MIUHliU
m m  im 

s i  « n  » > * i »  » v r « v r  XCHOMSt AUIU
mici.mm

\ t n )  1 7 4 - 4 » » i

JUL 16*03 15:56 N o . 0 0 2  P . 04

words, in (he plan AT&T Alascom proposes, customers could connect with the Internet via  

a local call.

27 . A s explained in AT&T Alascom’s written comments, the basic service subsidy 

should be collected directly from all long distance telephone users in the slate in  the form o f  

a pcr-minute surcharge on their long distance bills administered via the Alaska Universal 

Service Administrative Company (“AUSAC”). The proceeds o f  the fund could then be 

distributed to the various facilities-based IXCs operating in Category 3 on the basis o f  their 

market share o f  Category 3 billed minutes. The purpose o f this support mechanism would be 

to levelize the burden o f  serving the Bush, help compensate earners w illing to serve the Bush 

for the high costs they incur, create incentives to further facilities-based entry where 

appropriate, and provide incentives to modernize and upgrade Bush facilities.

T H E  SIZE Q FTH EJBASJC SER V IC E  SU B SID Y

28. The size o f  a basic service subsidy on a per minute o f  usage ("M O IT) basis is 

driven by the difference in the average rate per minute and the average cost per minute in 

Category 3. Exhibit MJV-5 is a worksheet that examines the relationship betw een these two  

items. MJ V-5 6hows that the basic revenue shortfall in Category 3 is approximately $0.1883  

per minute. M ultiplying this amount by the total number o f  Category 3 minutes results in an 

annual shortfall o f  $7.3 million.

29. This analysis uses per-minute cost estimates developed in GCI’s  

forward-looking w holesale cost analysis filed in Docket U -98-26. GCI has recently developed

AFFIDAVIT OF MARK VASCONI 
Doclicl No. R-98-1 
February 4,2000 
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a Bush network to serve 50 locations in Category 3, using modem satellite technologies (/.*.,
• 1

DAM A). The fiber optic network GCI uses to link Anchomge, Fairbanks and Juneau is only  

about one year old. Both o f  these major network deployments are representative o f  the 

technologies that a new entrant would deploy to serve Bush Alaska. Moreover, the costs GCI 

incurred to construct its network, reflected in its cost studies, are representative o f  the costs 

that a competitor using new technology has incurred to deploy modem facilities in the Bush 

and are the costs against which AT&T Alascoir must compete.

30. The analysis in MJV-5 starts by determining the average cost per minute o f  

serving Category 3. This pcr-minute cost is developed by summing GCI's network cost o f  

S 0.25I7  per minute with an average statewide access cost o f  SO. 1332 per minute and & 

marketing cost o f  $0,029 per minute. This sums to an average cost per minute o f  $0 .4139 to 

serve Categoiy 3 locations. Next, a net margin is developed by subtracting the average cost 

per minute from the average statewide revenue per minute o f  $0,2256. This produces a net 

margin o f  negative $0.1883 per minute in serving Categoiy 3. The actual total margin is  then 

estimated by multiplying negative $0.1883 per minute by 3,213,017 minutes, w hich is the 

number o f  billed minutes in Category 3 for September 1999. 'Hie analysis here assumes that 

DAM A technology has been deployed in all earth stations. The resulting shortfall for 

September 1999 is $605 ,011. Assuming that September is approximately one-twelfth o f  the 

year, the total shortfall in serving Category 3 is approximately $7.3 million. This shortfall is 

the amount that would have to be collected by the proposed subsidy mechanism.

a f f id a v it  o f  m a r k  v a s c o n i
Docket No. R.P8-1 
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31. I f  a similar analysis is performed on a statewide basis, il is  obvious that
<

geographic rate averaging alone is not sufficient to offset Ihe C ategojy 3 shortfall. The 

average cost per minute on a statewide basis is S0.2371. With average statewide revenue per 

minute o f  $0.2256, this produces a $0.0115 per minute deficit. M ultiplying this deficit by 

|  AT&T A lascom ’s total minutes for 1999 based on September data produces an annual 

shortfall o f  $2 million. Without the $7.3 million Category 3 deficit, the oveiall result would 

be positive by $5.2 million.

IN T E R N E T  S U B S ID Y

32. In response to the mounting pressure on policy makers to bridge w hat som e refer 

to as the “Digital Divide,” AT&T A lsscom  has estimated how  much it might cost to make 

dial-up Internet access available to residential and business in the state’s smaller, more rural 

communities. AT&T Alascom has developed a conceptual procedure for subsidizing the 

service to mafce it available at rates reasonably comparable to those presently charged in 

Anchorage. The subsidy estimated here is  n first approximation only, built on a number o f  

assumptions that may or may not be realistic for any particular location.

33. In order to size the subsidy, AT&T Alascom estimates that an annual subsidy 

by approximately $1.7 million would be needed. The subsidy was sized to include those 164 

communities that are in Catcgoiy 3 and arc dependent upon satellite technology for long 

distance telecommunications services. These 164 communities were chosen because they arc 

the most remote and probably the least likely to have local dial-up capabilities. Hub

AFFIDAVIT OF MARK VASCONI 
Docket No. R-98-1 
February 4 , 2 0 O O  
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STATE O F ALASKA

T H E REGULATORY COMMISSION O F ALASKA

Before Commissioners: M a rk  Johnson, Chair
Dave Harbour 
Kate Giard 
James S. Strandberg 
G. Nanette Thompson

In the Matter o f  the Commission Review o f )
Rules and Regulations Governing )
Telecommunications Rates, Charges )
Between Competing Telecommunications ) R-03-03
Companies, and Competition in )
Telecommunications )

)

COM M ENTS O F GCI

Introduction

On June 11, 2003, the Commission issued a Notice o f  Inquiry in this 

matter to consider proposed regulations as required by recently passed legislation, 

CSHB ll i (J U D )a m  ( “ HB 111” ). GCI Communication Corp. d/b/a General 

Communication, Inc., and d/b/a GCI (G C I) submits these initial comments in 

response to the Notice oflnqu iry .

Discussion

A. Background and Overview

As the Commission is well aware, the Legislature’ s consideration o f  HB

111, the bill to extend the life o f  the Commission, was accompanied by significant

controversy. Although HB 111 as introduced by the Governor was a simple bill

R -03-03 : Com n.wnts o f  G C I
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that did nothing more than extend the life o f  the Commission by 4  years, the bill 

soon garnered numerous controversial provisions that would have directly 

changed the Commission's regulation o f  local exchange carriers, particularly in 

markets experiencing any degree o f  competition.

Ultimately, however, none o f  the provisions that directly affect the

Commission’ s regulation o f  local exchange carriers were adopted. Instead, as 

passed and signed into law, HB 111 specifically states that “ the legislature does 

not take a position on the propriety o f  existing commission rulings o r regulations." 

(HB 111, § 2}. The Legislature required the Commission to review its rules and 

regulations governing telecommunication rates, charges between competing 

telecommunication companies, and competition in telecommunications. To guide 

the Commission's consideration, the Legislature adopted seven principles.

The principles adopted by the Legislature can be grouped into several 

related subjects. Two o f  the principles specifically promote competition, stating 

that competition shall be ‘ ’encouraged”  and “ promote[d]'\ Two principles also 

evidence a clear desire to protect the public and ensure fair rates to the public. 

Another theme is that all providers o f  telecommunications service should be 

treated fairly, with incumbent carriers not placed at an unfair competitive

1 It is clear that i f  the Legislature had adopted (he proposed provisions (hat directly affect the determination 
o f  unbundled network elemenl pricing or oilier matters that are subject lo negotiation and arbitration under 
the Telecommunications Act o f 1996, such provisions would have been unlawful. In Illinois, the Slate 
Legislature adopted provisions promoted by ILECs regarding the determination o f LINE rates, and the 
legislation was almost immediately ruled invalid in Federal District Court. See Voices f o r  Choices v. Jl/inois  
B e ll Telephone Company, Case 03-C-3290, Memorandum Opinion (June 9,2003)
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1
disadvantage. Finally, one principle encourages development o f  a modem 

telecommunications infrastructure.

The Legislature further required that the Commission propose 

regulations to implement 9 specific policies. The policies are, in most instances, 

supported by or related to the 7 principles discussed above. Several relate directly 

to the rates charged to consumers, several relate to the scope o f  regulation o f  the
2 3ILEC and CLEC in competitive areas, and two relate to the payments by one 

carrier fo r the use o f  another carrier’ s facilities. These policies, and proposed 

regulations to address the policies, are discussed below.

B. Discussion o f  Policies

1. Policy #1: “ There shall be fair payment by a user carrier fo r use o f  

another carrier’ s equipment and facilities, including existing and newly 

constructed equipment and facilities.”

Policy #1 seems to address the issue o f  the methodology fo r 

determining compensation for the leasing o f  Unbundled Network Elements
4

(UNEs). Pursuant to the Telecommunications Act. the price fo r UNEs must be 

“just and reasonable”  based on specified criteria. 47 USC §252 (d )(l). The 

regulations o f the FCC adopted pursuant to the “just and reasonable”  requirement

“ “ILEC" is incumbent local exchange carrier.

3 “CLEC" is competitive local exchange carrier.

4 A broad reading of the policy would require a review of many other topics, such as regulations regarding 
access charges and joint use of poles. Given the focus of the legislative proceedings and the reference in the 
legislation to “charges between competing telecommunications companies", GCI believes that the intent 
was directed at UNE prices.
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o f  the Act specify that UNE prices must be determined bases on the Total Element
t

Long Run Incremental Cost o f  providing the unbundled element, 47  CFR §51.505, 

and the United States Supreme Court specifically upheld the FCC ’ s adoption o f

TELR IC  as a just and reasonable rate fo r LfNEs. Verizon  v. FC C , 535 U .S .___

(2002 ). States are required to follow  TELR IC  pricing standards in setting UNE 

rates, and neither the State commission nor the State Legislature can require 

deviation from the TELR IC  rules. AT&T Corp. v. Iow a U tilit ie s  B oard , 525 U.S. 

366, 385 (1999 ); Voices f o r  Choices, slip op. at 10-12. Thus, the just and 

reasonable rate determined by the FCC which, under the law o f  the land, must be 

followed by state commissions is, as a matter o f  law, the fair rate fo r payment fo r 

use o f  another carrier’ s facilities.

However, even though it is abundantly clear that federal law mandates 

that UNE rates be established based on TELR IC , GCI believes that it is important 

to explore and understand the underlying reasons that rates based on TELR IC  are, 

in fact, fair, just and reasonable. The underlying reasons are set out in significant 

part in the order o f  the FCC adopting the TELR IC  standard. First Report and 

Order, CC Docket Nos. 96-98 and 95-185 (Re l. Aug 8. 1996) (hereinafter, "F ir s t 

Report and  O rde r") . Prior to adopting that Order— the first major order 

implementing the major competitive provisions o f  the Act— the FCC received 

exhaustive comment from all segments o f  the telecommunications industry,

R-03-03: Comments of GCI16.20034 of 25
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including lengthy arguments regarding both the legal and economic underpinning 

o f  a “just and reasonable”  methodology for setting UNE rates.

The FCC recognized early in its order that the goal o f  Congress 

and the Act was to set UNE prices in a manner that promotes competition but does 

not favor either the incumbent or the new entrant over the other. First Report and 

Order, 1|618. TELR IC  is the methodology that best furthers the goals o f  the Act. 

First Report and Order, 1)620 TELRIC was selected fo r all o f  the following 

reasons:

In competitive markets, firms tak? action based not on embedded 

costs, but on the relationship between market-determined prices and forward 

looking costs. First Report and Order, 1) 620.

TELR IC  provides the proper incentive fo r investment. New 

entrants should make decisions whether to purchase unbundled elements or to 

build their own facilities based on the relative economic cost o f  those options; new 

entrants’ investment decisions would be distorted i f  the price o f  unbundled 

elements were based on embedded costs. First Report and Order, 1)1)620,673.

Forward looking costs encourage efficient levels o f  investment 

ard entry. First Report and Order, 1) 620, 672-673, 705. Prices based on forward 

looking long run incremental costs (LRJC ) give appropriate price signals to 

producers and consumers and ensure efficient entry and utilization o f  the 

telecommunications infrastructure. First Report and Order, 1)630.

R-03-03: Comments of GCIJuly 16,2003Page 5 of 25
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A forward looking cost methodology best replicates, to the extent 

possible, the conditions o f  a competitive market. In addition, it reduces the ability 

o f  an incumbent LEC to engage in anti-competitive behavior. Availability o f  

UNEs at TELR IC  enables consumers to reap the benefits o f  the competition. F irs t  

Report and O rder, ^|679.

TELR IC  is fair to all firms in the industry. F ir s t  Report and

O rder , ̂ ]679.

Investment decisions would be distorted i f  the price o f  UNEs 

were based on em^ \dded costs. F ir s t  Report and  O rder, ^620.

An embedded cost methodology would be pro-competitor, in 

favor o f  the incumbent, rather than pro-competition. F ir s t Report and  O rder, ^705.

The theory that rejects embedded cost as the basis fo r competitive 

decisions, including investment decisions, is perhaps confusing to anyone without 

training in economics. However, the theory— and the reality o f  the theory— is in 

many ways quite simple. Take the example o f  a computer. For many years, the 

price o f  computers has gone down at the same time that the capabilities have gone 

up. A computer purchased three years ago fo r SI 000— even i f  it has remained in 

its box, unopened and untouched— is no longer worth $1000. A buyer that needed

24 to invest in a computer would not be willing to pay the embedded cost fo r that

25 computer, the buyer would pay the forward looking cost, the amount it could be
26
2 7  R-03-03: Comments of GCIJuly 16, 2003Page 6 o f25
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purchased fo r today. The seller, i f  rational, would not ask $1000 because he 

would know no buyer would be willing to pay that amount. The fair price fo r the 

computer would be the price at which a new computer with the same capabilities 

could be purchased today. The telecommunications network is no different. New 

technologies and new types o f  equipment have been developed, and the results o f  

TELR IC  studies nationwide demonstrate that the existing telephone network could
5be replicated for less than the embedded cost.

Both theory and facts also demonstrate that TELR IC  pricing is 

consistent with the legislative principle o f  encouraging investment in 

telecommunications infrastructure. The theory is discussed above. The U. S. 

Supreme Court documented the fact that significant investment in infrastructure 

had resulted from TELR IC  pricing. Verizon at 45-46 (slip opinion).

Furthermore, the experience in Alaska also demonstrates that UNE rates 

are providing GCI with a strong incentive to invest in its own local exchange 

facilities. GCI has invested over S6 million dollars in order to provide the 

equivalent o f  UNE loops over its cable television facilities, and just last week GCI 

began sendee to its first retail, non-test customer using those facilities. I f  (he 

existing UNE rates were too low, GCI would continue to re ly solely on UNEs

5 UNE rates reflecting decision by state comm issions nationwide can be found at 
http://www.cad.sl3lc.wv.us/Une(Ui20Paee.htni GCI has provided evidence in pending arbitrations that the 
nationwide U N E rates are consistently below the embedded cost o f  the facilities.

R-03-03: Comments of GCI
July 16.2003
Page 7 of 25
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rather than investing in its own loop plant. G C I’ s investments demonstrate that, i f  

anything, the existing U N E loop rates are too high.

Use o f  T E LR IC  fo r UNE pric ing  is. also supported by the other 

Legislative principles in HB 111. Those princip les state that com petition should 

be encouraged and that more entrants into the telecomm unications business should 

be encouraged. T E LR IC  pric ing , as explained, gives proper incentives fo r new 

entrants, it a llows new businesses to enter the market w ithout b u ild ing  a fu lly - 

redundant system, and it encourages investment where better, more e ffic ien t 

fac ilities are available. In a ll these ways, T E LR IC  p ric ing  is consistent not on ly  

w ith  federal law  and Po licy #1 but also w ith  the princip les set out in HB 111.

To implement proposed po licy  #1, G C I suggests adoption o f  a new 

regulation to read as fo llow s:

D e te rm in a tio n  o f  Rates fo r  U n bund led  N e tw o rk  Elem ents: Rates 
fo r unbundled network elements shall be determined by the Comm ission based on 
the Total Element Long Run Incremental Cost m ethodology, as defined by 47 
CFR 51.505.

2. Po licy #2. “ In determ ining whether a carrier is the dom inant carrier 

for the purposes o f  setting consumer rates, it is not relevant that the carrier in a 

com petitive market is the incumbent carrier.”

Telecom m unication regulation in markets where com petition is 

introduced has h is to rica lly  been based, at least in part, on a d is tinction between 

carriers as “ dom inant”  and “ non-dominant.”  The FCC has long re lied on the

R -03-03 : Com m ents o f  G C I
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dom inant/non-dom inant d istinction in regulation o f  the interstate long distance 

market, and a s im ila r approach was adopted by the Alaska Public U tilities  

Commission (A P U C ) in  1991 when com petition was in troduced in the long 

distance market and then again in 1997 when com petition was introduced in to  the 

local exchange market. Re: Regulations Governing the M arket Structure fo r

Intrastate Telecom munications Service, 10 A P U C  407 (1990); Order R-97-9(2), 

dated M ay 4, 1998.

In the Com m ission’s regulations, the dom inant carrier is defined as a 

carrier w ith  market power. 3 A A C  52.999(2) fo r interexchange service and 3 

A A C  53.999(3) fo r local service. The regulations includes provisions fo r 

determ ining which carriers have market pow er and the regulations state that, un til 

changed, the incumbent carrier w ill be treated as the dom inant carrier and other 

carriers w il l  be treated as non-dominant. 3 A A C  52.363 fo r interexchange service 

and 3 A A C  53.220 fo r local service.

The rationale fo r dom inant/non-dom inant regulation, based on market 

power, has been c learly set out in FCC decisions. Between 1979 and 19S5, the 

Commission conducted the Competitive Carrier proceeding, in w h ich it  examined 

how its regulations should be adapted to  re flect and prom ote increasing

com petition in telecommunications markets. The FCC defines market power as

the ab ility  to control prices; this ab ility  to control prices was explained as both the

^ The Competitive Carrier proceeding is CC Docket No. 79*252, Policy and Rules Concerning Rules for 
Competitive Carrie'- Services and Facilities Authorizations Therefor.

R-03-03: Comments of GCIJuly 16,2003Page 9 of 25
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a b ility  to raise prices by restricting output and the a b ility  to raise and maintain 

prices above the com petitive level w ithout d riv ing  away so many customers as to 

make the increase profitable. Competitive Carrier First Report and Order, FCC 

80-629, HU 56; Competitive Carrier Fourth Report and Order, FCC 83-481, HU 7-

7
8. The la tter explanation is particu larly  he lp fu l in understanding w h y  i t  is

appropriate to regulate carriers d iffe ren tly  depending on whether o r not they

possess market power. I f  a firm  cannot raise and maintain prices above the

com petitive level w ithout d riv ing  away customers and losing so many customers

that the increase is unprofitable, then the firm  has no incentive to increase rates

above the com petitive level; even i f  it does raise rates above the com petitive  level,

it qu ick ly  leams that the increase is not pro fitab le  and must e lim inate the increase.

s
Thus, there is no need fo r regulation o f  the prices o f  such a firm . If, on the other 

hand, the Firm  can p ro fitab ly  raise and m aintain prices above com petitive levels,

9
then the trad itional rationale fo r rate regulation o f  that firm  remains. In  summary, 

a carrier “ w ith  market power is able to engage in conduct that may be anti­

com petitive or otherw ise inconsistent w ith  the pub lic  interest”  and thus should be

22
23

24

25
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7 The ability to contiol price could also entail setting price below competitive costs lo forestall entry by 
new competitors or lo eliminate existing competitors. (Competitive Carrier firs t Report and Order, 1156)

8 As stated by the FCC, "Because [non-dominant] carriers lack the market power to chare rates or impose 
conditions o f service that would contravene the Act, we would consider their ta r iff filings to be 
presumptively lawful." Competitive Carrier First Report and Order, FCC 80-269,1] 16

|J "We therefore proposed to continue to regulate these [dominant] carriers essentially as we do today so 
that the Commission could ensure that they did not exploit their market power lo the detriment o f the 
public." Id. 11 15
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regulated more extensively to protect the public interest than a carrier without 

market power. (Competitive C arr ie r F ir s t Report and  O rder , ^(56)

Much more recently, and partially in response to the 

Telecommunications Act o f  1996, the FCC again considered and applied 

dominant/non-dominant regulation, based on market power. Regu lato ry 

Treatment o f  LEC  Provision o f  In terexchange Sendees O rig in a tin g  in the LEC 's 

Loca l Exchange Area and Po licy  and  R u le s Concern ing the In terstate, 

In terexchange Marketp lace, CC Docket No. 96-149 and  96-6, Second Report and 

Order in CC Docket No. 96-149 and Third Report and Order in CC Docket No. 

96-61 (April 18, 1997). That Order relied extensively on the Competitive C a rr ie r 

proceeding and also on the 1992 Department o f  Justice/Federal Trade Commission 

Merger Guidelines, 4 Trade Reg.Rep. 13.104 (available at 

http://www.usdoi.gov/atr/puhlic/guidelines/lioriz book/hmgl.html

Policy #2 does not in any way repudiate the rationale fo r differentiation 

among carriers as “ dominant*' and “ non-dominant” . To the contrary, the policy 

presumes that determination o f  whether a carrier is dominant is a relevant 

regulatory consideration, consistent with the rationale that i f  a carrier has market 

power then it needs to be regulated as to rates. The on ly thing the policy does is 

state that, in making a determination regarding dominance, it is not relevant 

whether a carrier is the incumbent carrier.

R-03-03: Comments of GCI
July 16.2003
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1
To implement P o licy  #2, the existing regulations de fin ing  the dom inant 

carrier as the earner w ith  market power should be retained, and the regulations 

stating that, un til changed, the incumbent carrier w il l be treated as the dom inant 

carrier should be repealed.

G iven the clear rationale foT continu ing d iffe ren tia l regulation o f  

dominant and non-dom inant carriers based on market power, but e lim ina tion o f  

the regulation in it ia lly  defin ing the incumbent carrier as dom inant, i t  w i l l  be 

necessary fo r the Comm ission to evaluate and designate, as appropriate, a 

dominant carrier in a ll new ly com petitive markets. This task v / il l need to  be done 

expeditiously at the same tim e that the Comm ission issues a certificate to a 

com petitive provider fo r the firs t tim e in a service area. In order to accomplish 

that task expeditiously, it  may be desirable to develop, in these regulations, the

m ethodology that w il l  be fo llow ed in the market power analysis. °T h e  FCC has 

addressed th is matter in detail and the FC C ’s analysis can be adopted by this 

Commission.

Factors that have been considered by the FCC in determ ining whether a 

carrier has market power include market share; the number and size d istribu tion o f  

competing firm s; the existence and nature o f  barriers to entry; the ava ilab ility  o f  

substitutable service; and control o f  bottleneck or essential fac ilities. Competitive

^  When the Commission adopted dominant/non-dominant regulations for the competitive inlerexchange 
market, the Commission specifically declined to further define "market power" or establish a specific 
market power analysis. 10 APUC at 414.
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Carrier F irst Report and O rder, 1J56-59. For the purposes o f  the analysis, the 

FCC first determines the “ relevant product market”  and “ relevant geographic 

market”  under consideration. Competitive Carrier Fourth Report and Order, 1fl|13,

25. The “ relevant product market”  analysis is necessary because a carrier may 

have, fo r example, market power in one business segment— provision o f  

unbundled loops— but not have market power is a related business segment—  

provision o f  retail phone service. The relevant geographic market analysis is 

necessary because a carrier may, again for example, have market power as to a 

single product or service in one geographic area but not in another. (See Policy 

#4, addressing related concepts.)

GCI suggests 'hat, in order to implement Policy #2, the regulations that 

define the incumbent carrier, until changed, as the dominant carrier (3 AAC 

52.363(b), fo r interexchange service, and 3 AAC 53.220(b), fo r local service) 

should be repealed and the following regulations should be adopted the following 

new subsections to 3 AAC 53.220:

(b) When the Commission grants a certificate o f  public convenience and 
necessity to provide local exchange telephone sendee, the Commission shall 
determine whether or not the carrier should be classified as dominant or non­
dominant. When the Commission grants the first certificate o f  public convenience 
and necessity fo r the provision o f  competitive local exchange service in a sendee 
area, the Commission shall also determine whether the incumbent carrier should 
be classified as dominant or non-dominant.

(c) Within 180 days after the adoption o f  this regulation, the 
Commission w ill determine whether or not the status o f  any carrier previously 
designated as dominant should be changed. Until the status is changed, any such 
carrier w ill continue to be treated as dominant.
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(d ) In its determ ination o f  whether or not a carrier has market power, 
the Com m ission shall determine the relevant product market and the relevant 
geographic market and shall consider the fo llow ing  factors in the relevant product 
and geographic market: the market share o f  the carrier; the num ber and size 
d istribu tion o f  competing firms; the existence and nature o f  barriers to entry; the 
ava ila b ility  o f  reasonably substitutable service; and whether the carrier controls 
any bottleneck o r essential facilities. Control o f  bottleneck fac ilities , defined as 
su ffic ien t contro l over some essential com m odity o r fac ility  to be able to impede 
new entrants, constitutes prima facie evidence o f  market power.

For the interexchange market, the Commission should adopt the

fo llo w in g  new  subsections to 3 A A C  52.363
ii

(b ) When the Commission grants a certificate o f  pub lic  convenience and 
necessity to  provide intrastate interexchange service, the Com m ission shall 
determine whether o r not the carrier should be classified as dom inant o r non­
dominant.

(c) W ith in  180 days after the adoption o f  this regulation, the 
Commission w ill determine whether o r not the status o f  any carrie r previously 
designated as dom inant should be changed. U n til the status is changed, any such 
carrier w il l  continue to be treated as dominant.

(d ) In its determ ination o f  whether o r not a carrier has market power, 
the Com m ission shall determine the relevant product market and the relevant 
geographic market and shall consider the fo llo w in g  factors in  the relevant product 
and geographic market: the market share o f  the carrier; the number and size 
d istribu tion o f  competing firm s; the existence and nature o f  barriers to entry; the 
ava ilab ility  o f  reasonably substitutable service; and whether the carrier controls 
any bottleneck or essential facilities. C ontro l o f  bottleneck fac ilities , defined as 
suffic ien t contro l over some essential com m odity o r fa c ility  to be able to impede 
new entrants, constitutes prim a facie evidence o f  market power.

3. P o licy  #3: “ AN telecommunications carriers may un ila te ra lly  reduce 

consumer rates, subject to state and federal antitrust law s."

11 The changes for ihe imerexchange market are somewhat different because numerous competitors already 
exist throughout the interexchange market, whereas most local markets still remain as monopolies.
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