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PREFATORY NOTE

The Unltonn Arbitration Act (UAA), promulBalod In 1955, has been ono of toe mosl successfu l 
A cls of lha National Confurenca of Commissioners on Uniform S ta le Laws. Forly-nlna 
Jurisdictions havo arbitration statutes: 35 of those havo adopted die UAA and 14 have adopted 
substantially sim ilar leg islation A primary purpose of lha 1955 Act was to Insure ihe 
enforceability of agreements to arbitrate in ihe face of oftentimes hostile s la in  law. Thai goal 
has been accomplished. Today arbitration Is a  primary mechanism favored by court! and 
parties to rcsd vo  disputes In many areas of lha law. This growth In arbitration caused the 
Conference lo appoint a  Drafting Committeo lo consider revising the Acl in light of Ihe 
Increasing use of arbllrallon. thegnealcf complexity of many disputes resolved by arbitration, 
and ihe developments of Ihe law  In Ih ls area.

The UAA did nol address iran y  Is sue s which arise In modem arbitration cases. The statute 
providod no guidance as lo (1) wtio dec ides Ihe arbitrability of a  dispute and by what criteria:
(?) whether a court or arbitrators may Is sue  provisional remedies; (3) how a party con Initiate 
an a/bltraUon proceeding: (4) whether arbitration proceedings may be consolidated; (5) 
whether arbitrators are required lo d isc lose facts reasonably likely to affect Impartiality, (0) 
what extent arbitrators or an arbitration organization are Immune from dv ll actons; (7, whether 
arbitrators or representatives of arbllrallon organizations may be required lo testify In another 
proceeding; (8) whetherarbltraiora have Iho dscre iion lo order discovery. Issue proleclivo 
orders, decide motions for summary dispositions, hold prehearing conferences and otherwise 
managa lha arbllrallon process; (8) when a  court may enforce a  preaward ruling by an 
arbilralor, (TO) what reroodles an arbitrator may award, espndatly In regard to a llom e/s fees, 
punitive damagos or other exemplary relief; (11) when a court can award attorneys fees and 
costs to aibltralors and arbllrallon organizations; (12) when a court can award Bttomoys foos 
and cc sts to a  prevailing party In an appeal c l  an arbitrator's award, and (13) which sections ol 
tho UAA would not be  waivable, an Important matter lo Insure fundamental fairness to the 
portJos will be preserved, particularly In those Instances whore one p irty  may have elgniticantly 
le ss bargaining power lhan another, and (14) toe uso o l electronic Inlsrmallon and other 
modem means of technology In Iho arbllrallon process. The Revised Uniform Arbllrallon Act 
(RUAA) examines all o f theso Is sue s and provides sla te legislatures with a more up-lo-d3lo 
s la lu lo  to resetvo disputes through arbllrallon,

Thera are a number of principles trial th8 Drafting Committee agreed upon a l the outset of its
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consideration of a  revision lo Ihe UAA Flrsl, arbllrallon Is a  consensua l process In whlcf i 
aulcFiortiy of Iho parties who enter into arbllrallon agreements should be  given primary 
consideration, so long a s their agreements contorm lo notions of fundamental fairness. This 
approach provides pa,11ns wllh Iho opportunity In mosl Inslancos lo  shape the arbitration 
process to their own particular needs. In most Instances the RUAA provides a default 
mechanism if the parties do not havo a specific agreement on a particular Issue. Second, ihe 
undoriylng reason many parties choose arbitration is  the relallvo speed, lower cosl. and 
greater efficiency of Ihe process. The tew should take those facters, where applicable. Into 
accoun l For example, section 10 a:iows consolidation of Issues Involving m/llipie parties. 
Such a provision can be ot special Importance In adhesion situations where there are 
numerous persons with essentially Ihe sam e claims aga lnsl a  party lo  Iho arbllrallon 
agreement. Finally, In mosl cases parties Intend lha decisions of a ib ltra lors lo be final with 
minimal court Involvement unless there Is clear unfairness or a denial o f Jusbce. This 
conlractual nature of arbitration means that lha provision to vacate awards In section 23 Is 
limited. This is so  even where an arbilralor may award a llome/e fees. punlUve damages or 
olhur exemplary relief under section 21. Section 14 Insu lates arbllralora from unwananled 
litigation to Insure (heir independence by providing them with Immunity.

Other new provisions are Intended lo reflect developments in arbitration law  and lo Insure that 
ihe process Is a  la ir one. Section 12 requires arbitrators lo mako Important d isdosu res lo lha 
parties. Section 8 allows courts lo gram provisional remedies In certain drcum siances lo 
proiect lha Integrity ol Iho arbllrallon process. Section 17 includes limited rights lo discovery 
while recognizing the Importance of expediUous arbitralicn proceedings.

In light cl a number of decisions by Ihe ‘Jniled Sta.cn Supreme Court concerning Ihe Federal 
Arbitration Acl (FAA), any revision of Ihe UAA must lake Into accounl Ihe doctrine of 
preemption. Tho rote of preemption, whereby FAA standards and Iho emphatically pro- 
arblratioo perspective of too FAA control, applies in both the federal courts and tho sta le  
courts. To date. Ihe praomplion-relaled opinions o f Iho Supremo Court havo centered In largo 
part on Ihe two key issues lhal arise a l Ihe front end of Ihe arbllrallon process-onforcemem of 
too pgreemenl Ic  arbitrate and Issues of substantive arbiJabillty. Prima Paint Corp. v. Rood 4 
Conklin Mfg. Co.. 3e8 U S  35 (1867), Moses H. Ccno M em l Hosp. v  Mercury Constr. C o tp , 
460 U.S. 1 (1983); Southland Corp. v Keating. 485 U S 2 (1984); Perry v . Thomas, 482 U .a  
483 (1987); Allled-Sroce Temvnix Con. v. Dobs an, 513 U.S. 265 (1995); Doctor's A ssocs v. 
Cassarotto, 517 U.S. 881 (1998) That body cl case  law estab lishes that sta le  law ol any Ilk, 
Including adaptations of the RUAA, mooting or llmiling conlractual agreements lo arbitrate 
must yie ld to Iho p roa rti Ira lion public policy voiced In sections 2,3, and 4 of (he FAA.

The other Issues lo  which Ihe FAA speaks definitively Ho a l Ihe back end of toe arbitration 
process. Tho standards and procedure for vacalur, confirmation and modification of arbitration 
awards are lha subject of sections 9,10,11 and 12 of the FAA. In contrast to Ihe "front end' 
issue s of enforceability and substantive arbitrability, there Is no definitive Supremo Court case 
law speaking lo Ihe preemptive effect, II any, of the FAA with regard to these "back end" 
issuos. This dimension of FAA preemption of state arbitration law Is further complicated by the 
strong ma|ority view among Iho United S ta les C lrc iit Courts of Appeals that the section 10(a) 
standards are nol the exclusive grounds tor vacatur.

Nevertheless, ihe Supremo Court's unoqulvocal stand lo date a s  lo Iho preemptivo effect of 
too FAA provides strong reason to bellcvo that a  similar result will obtain with regard to section 
10(a) grounds for vacatur. It II does, and If the Supreme Court eventually determines that toe
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soctioo 10(a) standards are too solo grounds for vacalur of commercial arbitration awards.
FAA preemption of conflicting s la te law  with regard lo  toe 'back and" issues ot vacatur (and 
confirmation and modificallon) would be certain, if toe Court lakes Ihe opposite lack and holds 
lhat too section 10(a) grounds are not too oxdusive criteria lor vacatur, too preemptivo elfocl 
of section 10(a) would mosl likely be limited to toe role lha l stato arbitration a d s  cannot 
ollmlnate, limit or modify any of too four grounds o f party and arbitrator mlsconrtocl set out In 
section 10(a). Any daftolirvo federal "common law," pertaining to Ihe nonstatulory grounds for 
vacatur other than those set out In section 10(a), articulated by too Supreme Court or 
established a s  a  clear majority rule by toe United States Courts of Appeals, likely would 
preempt contrary sta ts lew. A holding by tho Supremo Court toot too section 10(o) grounds are 
not axduslvo would a lso  free too s te le s lo codify o ilier grounds I or vacalur beyond toose set 
out In section 10(a). Thoso various, currently nonsla lu lcry grounds (or vacatur are d iscussed e l 
length In toe section C  lo  Iho common to section 23

An Important cavea l lo  Ihe general role ot FAA preemption Is found In Vo/f Information Sdoncos, Inc. v. Stanford UnMvarslly, 489 U.S. 468 (1989) and Maslrobuono v. Shoarson 
Lahman Hutton. Inc.. 614 U.S. 62(1995). Tho focus In these cases 13 on Ihe effect of FAA 
preemption on cholco-cf-law provisions routinely Indudod In cotiYnerdal contracts. Vo/f and MasUobvono establish lhal a  dearly  expressed con lradual agreement by toe parties to an 
arbitration contract lo conduct ttrelr arbllrallon under sto le tew rules effectively trumps ihe 
preemptive effect of toe FAR If the parlies e lecl lo  govern Iheir contraclual arbitration 
mechanism by (ho law of a particular stole and thereby limit too Issues tout they will arbitrate or 
toe procedures under which toe arbitration w ill be conducted, (heir bargain will bo honored-as 
long a s  too stole law  prindples Invoked by toe diolce-ofJaw provision do not confilct with Iho 
FAA’s  prime directive lha l agreements lo arbitrate be enforced. See. e.g.. ASW Allstate 
Palming 6 Constr. Co. v. Lexington Ins. C o . 188 F.3d 307 (5<h Cir. 1999): Russ Bomo 6 Co. v. 
Gantt, 988 S.W.2d 713 (Tex. CL App. 1093). II is  In those situations lha l toe RUAA will have 
mosl Impact. Soctlon 4(a)of Ihe RUAA a lso exp lldlly provides lhal toe parties lo an arbllrallon 
agreement n a y  waive or vary lha terms of ton Acl lo the extent oihorwlse permuted by tow. 
Thus, when parties chooso lo contractually specify too procedures lo ba lollcwod under toefr 
arbitration agreement, too RUAA oontemptoles that too contractually-established procedures 
will control over contrary sta le  law. except with regard lo issue s designated a s  "nonwaivable"
In Soctlon 4(b) and (c) of toe RUAR

Tho contractual eloction to proceed under s la te  tow instead o f too FAA will bo honored 
presuming that Iho s la te law Is not anlilhetlcal lo toe pro-arbilralJon public policy o l toe FAR SoutNand and Tarmlnia leave no doubt toal anli-arbilrallon sto le tow provisions vkll bo struck 
down because preempted by toe rederal arbitration statute.

Besides arbitration contracts where toe parties choose lo bo governed by s la te  law, there are 
other areas of arbllrallon tow whore too FAA does not preempt sla te tow. In toe absence of 
definitive federal law set out In toe FAA or determined by toe tederal courts. FirsL toe Supreme 
Court has made clear Its belief trial ascertaining when a particular conlractual agreement to 
arbitrate Is entorcoablo is a matter to be decided under too general contract law principles of 
each slate. The so le limitation on sto le  law In toal regard Is toe Court'd assertion toal Iho 
enforceability of arbitration agreements must bo determined by Iho same standards a s  are 
used fur all other contracts. Termlnld, 513 U.S. a l 281 (1995) (quoting Volt. 469 U.S. a l 474 
(1989)) and quoted In Csssarofto, 617 U.S. 681,686 (1696); and Cassamlto. 617 U.S. a l 688 
(quoting Schertt v. AJbortoCulver Co , 417 U.J 608, 511 (1074)). Arbitration agreements may 
nol be Invalidated under stole tows applicable only lo  arbitration provisions. Id. The FAA w ll
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preempt state law lhal does not pace arbitration agreements on an ‘equal footing* with other 
contracts.

During toe course of Its deliberations tho Droning Committee considered a l length another 
Issue wllh strong preemption undertcnes-the question o l whalher too RUAA should explicitly 
aancllcn conlractual provisions for "opl-ln* revlow of challenged arbllrallon awarda beyond toal 
presanlly conlamplaiad by toa FAA and current s la lo  arbllrallon acts. "Opt-in" provl6lona of two 
types are In limited use today. The first vartani permits a  parry who Is d issatisfied with toa 
arbitral result to petition directly lo a designated s la te  court and stipulates lha l too coun may 
vacalo challenged awards, typically for errors of law or fa d . Tho second lypo of "opt-in" 
conlractual provision establishes an appellate arbllral mechanism lo which challenged 
arbilrallon 3wards can be submitted for review, again mosl typically for em irs o f law or fact.

As explained In dalail in section 8 of the comment lo soctlon 23, there were a  number of 
reasons toal resulted In toe decision nol lo Include statutory sanction of too "opt-in* dovico for 
oxpanded lucSoal review in too RUAA; (1) toe currant uncertainly a s  lo toe legality of a s la te 
statutory sanction of too "opt-in* device, (2) Ihe "disconnect" between Iho Act's purpose of 
fostering Ihe use ot arbitration os a final and binding allemativo to traditional litigation In a court 
of law. and (3) toa Inclusion of a statutory provision toal would permit toe parlies lo 
contractually renderarbllrallon decidodly non-final and non-binding. Simply sla ted , the 
polenlial gain lo be realized by codifying a  r lgh llo  opl-lnlo expanded judicia l review toal has 
not yet been definitively confirmed lo exisl does nol outweigh too polenlla' threat toal adoption 
of an opt-in statutory provision would create for Ihe Integrity and viability of toe RUAA a s  a 
template for state arbllrallon acts.

Unlike too "opt-in" Judicial review mechanism, there are few, If any, legal concerns ra ised by 
statutory sanction of "opt-in" profisions (or appellate arbitral review, Nevertheless, as 
explained In toe section B of toe Com men is  lo section 23. becauso too current, contract-based 
view of arbitration esiabfishea toal ihe parties aro frea lo  design too Inner workings of tooir 
arbllrallon procodures in any manner they see  fil, toe Drafting Committee determined toal 
codification of lha l right In h e  RUAA would add nothing o l substance to toe existing law  of 
arbitration,

The decision nol lo  statutorily sanction cither form of Ihe "opt-in1 device In the RUAA loaves 
toe Issue o l Ihe legal propriety ol this means for securing review of awards lo too developing 
case law under toe FAA and stale arbilrallon sla iu los. Parties remain free, within too 
constraints Imposed by toe existing and developing law, lo agree lo contractual provisions for 
arbitral or Judda l review of challenged awards.

II Is likely lha l m ailers nol addressed In toe FAA are a lso  open lo  regulation by too sla tes.
Stela law provisions regulating purely procedural dimensions of Ihe arbitration process (e.g.. 
discovery (RUAA section 17). consolidation of claims [RUAA section 10J, and arbilralor 
Immunity (RUAA section 14)) skoly will not bo sub|ecl lo  preemption. Less certain Is the otfect 
of FAA preemption wlto regard lo substantive Issues like toe authorily of arbilralors lo  award 
punitive damaged (RUAA section 21) and too standards for arbilralor d isc losure of potential 
conflicts of interest (RUAA section 12) lhal have a significant impact on Iho Inlegnly end/or Ihe 
adequacy o l toe arbllralion process. These "borderline- Issues aro nol purely procedural In 
nalura but unlike toe "front end" and "back end" Issues they dd nol go (o too essonco of toe 
agreement lo arbitrate or effectuation of toe arbitral re su lt Although toera Is no concrete 
guidance In toe case law, preemption of s la te  law  dealing with such m ailers seem s unlikely as
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(2) "Arbitrator" means an Individual appomlod lo  render an award, alona o rw llh  others, to a 
controversy lha l Is subject lo an agreement lo arbitrate.

(3) "Court" means (a court of compalenl jurisdiction In this Slate).

(4) "Knowledge" means actual knowledge.

(5) "Person" means an Individual, corporation, business trasl. estate, Iru sl. pannershlp, limited 
liability company, association, joint venluro, govomm8nt governmental subdivision, agoncy, cr 
instrumentality; public corporalJon; or any other legal or commerdal enllly .

(6) 'Record' means Information toal Is Inscribed on a tangible medium or toal Is stored In an 
electronic or other medium and Is retrievable In perceivable form.

Common!:

1. The le im  "aibllration organization" Is sim far lo  toe one used In sc-clion 74 of too 1998 
English Arbitration Acl and describes well too funcllcns of agencies such a s  the American 
Arbllralion A ssodaUoi (AAA), toe CPR, JAMS, toe National Arbllralion Forum, NASD 
Regulation, Inc., toa American Stock Exchange, lha New York Stock Exchange, and toe 
Intemalional Chamber of Commerco. Arbilrallon organizations under toeir specific 
adminl5lraliva rules oversee and administer all aspects o f toe arbilrallon process. The 
Important hattoia/ks of such agencies are that they are neutral and unbiased. Soe. e.g.,
Engalla v. Permanente Med. Group. Inc., 15 Cat. 4th 951.938 P.2d 903,84 Cat. Rplr. 2d 343
(1997) (staling lha l defendants' self-admlnlsterod arbllrallon program between Insurer and 
customers lha l did nol impartially administer arbilrallon system  and made represcnlallons 
about llrnonness of toe proceedings conirary lo whal defendant knew would occur was
improper). The term "arbllrallon organization" Is u sed In section 12 concerning arbilralor I
dodo s ure and section 14 concerning arbilralor immunity.

2. In defining •arbilralor' in section 1(2), toe lerm "Individual" ralher lhan 'poison" Is used 
becauso business en lilles or organizations do nol (unction 3s "arbitrators."

3. The definition of "court" Is presently found to section 17 of toe UAA. The court must have 
appropriate subject mailer and personal jurisdiction. Oifferenl sia lo s determine which court In 
us system has Jurisdiction over arbilrallon m ailers in toe first Instance. Mosl g ive authonly lo 
the court of general jurisdiction.

4 . Tho term "knowledgo" Is used In section 2 regarding nolico under too RUAA and Is 
referenced In section 12(a) concerning disclosure. II is based on toe definition used In Article 
1-201 of toe Unifonn Commercial Code. "Actual knowledge" a s  u sed  In tois A cl Is not Intended 
lo Includo Imputed or constructive knowtedga.

5 Section 1(6) is based on toe definlllon o f ‘record" In See. 5-102(31(14) of too Unifonn 
Commercial Code and In proposed revised Article 2 of too Uniform Commercia' Code and Is 
intended lo  carry forward established policy ol toe Cenforence lo  accommodate toe use o l 
electronic evidence In business and governmental transactions. It Is nol Intended lo mean lha l 
a  document must be filed In a governmental olfico nor is  II meant lo imply lh a l Iho lerm 
"whiten" or like phrases In other statutes of an cnaoing state may nol be given equally broad 
Inle/preiallon a s toe term "record."

long a s it cannot be  characterized a s  anll-arbltrat/on or a s intended to limit toe enloroeabi >ty or 
viability of agreements lo arbitrate.

The subject o l Inlama'Jonol arbitration Is not specifically eddrossed In toe RUAA. Twelve sta tes 
have pasaod artltra'Jon statutes directed lo  International arbitration. Seven sta tes have based 
their statutes on too Modal Arbllrallon Law proposed In 1985 by lira United Notions 
Commission on Intemalional Trado Law (UNCITRAL). Other ste les h3vo approached 
Intemalional arbllralion In a  variety o f ways, such a s  adopting parts of too UNCITRAL Model 
Law logotoerwlto provisions taken directly from toe 1958 United Nailons Convcniion on 
Rocognlllon and Enforcement of Foreign Arbllral Awards (commonly referred lo a s too New 
York Convention) or b y  devising toeir own International arbilrallon provisions.

Any provisions of toese state Intemalional arbllrallon statutes lha l are inconslslenl with too 
Now York Convention, lo  which toe United S ta les adhered In 1070 (terms of toe Now York 
Convention can be found a l 9 U.S.C. § 201), or w llh too federal legislation In Chapter 2 ol Title 
9 o l too United S ta le s Code are preempted. Chapter 2 creates foderal-questlon jurisdiction In 
too federal district courts for any case  Tailing under toe jNew York) Convcnliori‘ and permits 
removal of any such ca se  from a sla te court to too federal court "al any time prior lo trial." 9 
U.S.C. §§ 203,205. The statute covers any commercial agreomenl lo  arbitrate and the 
resultant arbitration award un le ss toe m ailer involves only American citizens and has no 
ressonabte relationship lo  ony foreign country and too courts have broadly applied too statute 
Therefore, (I Is unlikely lh a l s la te  arbllrallon law will havo major application lo an International 
case. There are two Instances where state arbllrallon law  might apply In lha Intemalional 
context (1) where toe parties designate a  specific s ta le  arbitration law lo govern too 
Intemalional arbilrallon ond (2) whore all parties lo  an arbitration proceeding Involving an 
Intemalional transaction decide lo proceed on a  m ailer In sta le  court and do not exercise toeir 
rights of removal undor Chapter 2 of Title 9 end Ihe relevant provision o l sta le arbitration law Is 
nol preempted by federal arbitration taw or toa New York Convention. In theso rota lively rare 
cases, toe s la te courts will refer lo too RUAA un loss Ihe state has enacted a special 
Intemalional arbitration law.

eecause  few International ca se s are likely lo be dealt with In s la te courts and because o l toe
diversity o l sla te law  a lready enacted lor inlematlonal cases. Ihe OraftJng Committee decided
nol lo  address International arbitration a s  a  specific subject In Ihe revision of too UAA;
however, toe Committee utilized provisions of toe UNCITRAL Model Law. too New York J
Convention, and too 1006 English Arbllralion Acl a s sources of statutory language for toe
RUAA

Tne members of toe Drafting Committee lo ravfso toe Unifonn A/bllralJon Acl wish lo 
acknowledge our deep Indebtedness and appreciation to Professor Stephen Hayford and 
Professor Thomas Stipancwlch who devoted extenslvo amounts of time by provitf ng 
Invaluable advfeo throughout toe entire drafting process.

REVISED UNIFORM ARBITRATION ACT (2000)
SECTION 1. DEFINITIONS. In tois [Act]:

(1) "Arbitration organization" means an - .odation, agoncy. board, commission, nr other entity 
that Is neutral and Inmates, sponsors, or adm inisters an  arbilrallon proceeding or is Involved In 
toe appointmenl of an arbitrator.
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SECTION 2. NOTICE.

(a) Except a s otherwise provided In tois (Aci), a peraon gives notice lo another parson by 
taking action that is reasonably necessary lo Inform too other person In ordinary course, 
whether or nol Ihe other person acquires knowledge o f Ihe nciice.

(b) A person has notice If toa person has knowledge of toa nolico or has received nonce
I

(c) A person rocoives nolico when II comes lo  Ihe person's attention or toe notice Is delivered 
a l toa porsoris ptaco of res'-tence or place of bus iness, o ra l anolher location held out by Iho
person as a  p ace of dellvr of such communications. i

f  '.mmam.
1. The conditions of giving and receiving notice aro base t -n terminology u sed in Article 1-201 
(26, n'too Uniform Commordal Code Section 2 spefls out standards for when notice is given 
and received ralher than requiring any particular means ol notice, This allows parties lo u se  
systems of notice lha l become technologically feasible and accoptabio. s u o . a s fax or 
electronic mall

2 The concept of giving, having, or receiving nolico Is In section 15(b) and (c) concerning
parties giving notice o f a request for summary disposition and arbitrators giving notice o f an j
arbitration hearing; section 18(a) regarding an arbitrator or an arbitration arganlzalicn giving
notice of an awanJ and/.action tiH tyconcem lngapartyno lifytnganarbllratorofuntlmD ly I
delivery o f 3n award; section 20(b) concerning a party's notice of requesting 3  change In Uie
3w3rd by arbitrators; soctlon 22 concerning a  party applying to a court to confirm an award
after receiving notice of it; section 23(b) concerning a  party filing a mofion to vacate an award;
and section 24(a) concerning a party applying lo  modify or correct an award a lter receiving
nolice of IL

3, "Notice" is  a lso used to section 9  regarding iniliaUon of an arbilrallon proceeding; section 9 
(a) requires toal un less the parties otherwise agree a s  per soctlon 4. notlca musl be given 
either by certified or registered, return receipt requested and obtained, or by service as 
authorized by taw for toe Initiation o l a civil acilon. Becauso of the language In section 2 
■except a s otherwise provided by tois [Act]," tho manner of nolico provided in section 9(a) 
takes precedence a s  to nolico of Initiation of an arbitration proceeding,

SECTION 3. WHEN [ACT1 APPLIES.

(a) This (Act) governs an  agreement to arbitrate made on or after (the cftocllvo da le  ot this
(Act]]. I

(b) This (Acl) governs an agreement lo arbitrate mode before (too effective d3le of this (Act)) if 
all toe parties to toe agreement or to toe arbitration proceeding so  agree In a  record.

(c) On or after [a delayed date), this [Act] governs an agreement lo arbitrate whenever made.

Common):

1. Section 3 is based upon toe cffective-dato provisions to too Revised Uniform Partnership
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Act (soctfon 1706) end 1099 Amendments commuting mo Unifomi lim ited  Llabilicy Partnership 
Act o I1994 (section 1210) Section 3(6) allows pa rte s who havo enlaced Into arbitration 
agreements under Iho UAA tho op'Ion to olect coverage under the RUAA if thoy do so  In a 
record. Soctlon 3(c) establishes a certain da la  whon all arbitration agreements, whether 
entered Into before or a lte r Iho e ffedlvo dale o f Ihe RUAA, will ba governed by tho R U M  
rather than the U M .

2. Section 20 of Ihe U M  provided that tho law  w as applicable only lo agreements entered into 
after Iho effective da le  of the Act. The Drafting Commitleo rejected Ihis approach In Ihe R U M . 
If It were followed, such a  section would cau se  two se ts of ra les lo develop for arbitration 
agreemonls under s la le  atbiralion law: one for agreements under me U M  and one for 
egreomonla under the R U M  This is especially troublesome In situations where partos have a 
continuing relationship lha l is governed by a  contract with an arbitration c lause. There would 
be no mechenlim , such as section 3(b) for these partos to opt Into lha provisions of the R U M  
without rescinding their Initial agreement. Section 3(c) a lso s e ls  a  tlma certain when an 
irtitra llon agreements will be governed by tho R U M  The time between whon parties may cpt 
Into coverage under the R U M  and when partes' agreements must bo governed by Ihe R U M  
will give partes a  reasceable amount o l l<ne In which lo  learn ot and adapt h e ir  arbilrallon 
agreements lo mo changes made by lha RUAA.

3. Section 3 operalos In conjunction with section 31, me effective da le  o l Iho Acl; section 32, 
mat repeals me U M  or prt rent erbiiralion statute In a  stain aa ot me delayed dale which la the 
same delayed date a s  In section 3(c), and section 33, a  savings clause thai preserves actions 
or procoFdings accruing before mo R U M  lakes effect and provides that, subject 10 section 3. 
an arbitration agreement made prior to the effective dale of mo R U M  is  governed by Uio U M

The approach taken In sections 3,31,32 and 33 may causa  a  problem In some sta les lha l do 
nol a ’Jow one statute. Iho R U M  to amend another ataluto, me U M  Some states may hove lo 
amend Its current U M  so  lhal II will not apply lo arbllrallon agreements made after me 
effecllve dale of me R U M  but before the delayed dale of repeat of tho U M  Another 
possibility that a sta le  wllh such a problem may consider Is lo incorporate iho repealed U M  
In lo th oR U M

4. The following Is an illustration of how sections 3,31,32 and 33 operate. Assume m u  a state 
legislature passes mo R U M  and. In accordance with section 31, makes mo R U M  effective on 
January 1.2005, and. In accordance with section 3(c) 3rd 32. chooses a  da le  o f January 1, 
2007, (referred lo  a s Ihe "delayed date" In sections 3(c) and 32) by which a ll arbllrallon 
agrcemems In tha sta le musl conform to Ihe R U M  and on which the U M  will be repealed. 
Under sections 3(a) ana 31 any agreements entered Into after January 1,2005, would be 
covered by the R U M  Under sections 3(b) and 33 for mo period between January 1,2005, 
and December 31,2008, the U M  would apply lo arbitration agreemonls entered Into beforo 
January t , 2005, un less all parties lo me arbilrallon agreement or proceedings agree in a

record mat tho R U M  would govern, Under sections 3(c) and 32 on January 1,2007, me 
R U M  would apply to an arbitration agreements, I.e., those entered into bom before and alter 
January 1,2005, me effective da le ol me RU M .

5. By adopting secl'on 3(c) a legislature vail depress a specific Inlent that the R U M  on lha 
da le which me legislature selects, will havo retroactive application a s to arbitration agreements 
entered Into prior lo tho effectlvo da le o l me legislation and where me parties have not cpiud 
Into coverago under me R U M  during the interim period under section 3(aX2). Courts 
generally require legislatures lo express such an Intent a s  lo retroactive application. Millenium 
Solutions, Inc. v . Davis, 258 Neb. 293,603 N.W,2d 406 (1999) (holding lhal becauso 
legislature did not deariy  express an Intention lha l Uniform Arbitration Acl was lo bo applied 
retroactively, II only applies prospoctively); see also Koch v. S  E.C., 177 F.3d 784 (0m Cir. 
1990); Phillips v. Curiale, 128 N.J, 608,608 A.2d 895 (1992). Retroactive application of 
s la lu lo s lo preaxlsling contracts Is acceptable when th9 legislation has a legitimate purpose 
and (he measures are reasonable and appropriate lo that end. 2 Sulhertand StaL Const. § 
41.07 (511 ed. 1693) The need for uniform application of arbitration laws and to avoid two se ts 
of rules for arbitration agreements mat are of a long-term durallon aro leglsmalo rationales for 
retroactive application, e spedally because parties will be given a time period In which to 
determine whether to opt for coverage under mo U M  or me R U M  and during which to adjust 
any provisions In Iholrartt[ration agreements lor eventual application of tho R U M  These 
same rationales were used (or sim ilar provisions In me Revised Uniform Partnership Acl and 
the Uniform Umltod Liability Partnership Act

SECTION 4. EFFECT OF AGREEMENT TO ARBITRATE; NONWAIVABLE PROVISIONS.

(a) Except a s  omerwlso provided In subsections (b) and (c) a  party to an agreement lo 
arbitrate or lo an arbilrallon proceeding may W3lve or, mo parties may vary mo offacl ot. the 
requirements c f this (Act) to me extent permitted by law.

(b) Before a controversy a rise s that Is sub ject lo a n  agreement to arbitrate, a  party to me 
agreement may not

(t) waive or agree to vary me effect ot the requirements of Section 5(a), 6(a), 8 ,17(a), 17(b), 
28, or 28;

(2) agree to restrict unreasonably restrict the right under Section 8 lo nolico of Iho Initiation of 
an arbitration proceeding;

(3) agree lo restrict unreasonably restrict me righi under Section 12 to disclosure of any fa d s  
by a neutral arbitrator, or

(4) walvo mo right undor Section 16 ot a  parly to an agreement lo arbilrale to be represented 
by a lawyer at any proceeding o r hearing under this (Act), but an employer and a labor 
organization may waive mo rtgni lo  representation by a lawyer In a labora itllra llon .
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(c) A party lo an agreement to arbtrate or arbitration proceeding may not walvB, or Iho partos 
may nol vary Iho effect ot. mo requirements of this sed lon  or Section 3(a) or (c). 7,14.18.20
(d) or (o). 22,23,24,25(a) or (b), 29,30,3). or 32.

a. Section 0 aUcws Ihe parlies lo shape what gees Inlo a notice lo inlllato an arbitration 
proceeding a s well a s mo moans o l giving mo notice bu l section 4(b)(2) insures lhal 
reasonable nonce must be given.

Commonl:

1. Section 4 is similar to provisions In tho Uniform Partnership Act (soctlon 103) and in me 
proposed Rovisod Uniform Llmilcd Partnership Act (soction 101B). Tho Intent of section 4 Is to 
indicate mat. although iho R U M  Is primarily a default statute and mo parties' autonomy as 
expressod In Iholr agreemonls concerning an arbitration normally should control mo arbitration, 
thore aro provisions that parties cannot waive prior to a dispute arising under an arblra lion 
agreement or cannot waive e i all.

2. Soction 4(a) embodios me notion of party autonomy in shaping malr arbtra llon agreement 
or arbtrallon process. It should be noled mat, subject to section 4(b) and (c) and In 
accordance with comment 1 to section 8, allhough Ihe parties' arbilrallon agreement musl bo 
in a record, they subsequently may vary lhal agreomonl orally, for instance, durtng Iho 
arblration proceeding.

b. Section 4(bX3) recognizes mat many parties are governed by disclosure requirements 
through an arbitration organization or a  professional association. Such requirements would bo 
controlling Inslead of Ihoso In section 12 so long a s they aro reasonable In what Ihoy require a 
neutral a rb ira lo r lo bscJoso. Also, partos can waive Ihe requirement mat non-noulral 
arbitrators appointed by the parties make any disc iosum s undor section 12. See, e.g., AAA, 
Commercial Dlsp. Resolution Pro. R-12(b), 10 (disclosure requirements do nol apply to party- 
appoinled arbitrator, un less parte s agree to Iho ccntraiy).

c Section to, which provides mot a party can be nsprosenled by an attorney and which cannot 
be waived prior lo me Initiation of an arblra lion proceeding under Section 0, Is an Important 
righl. especially In lha context or an arbtrallon agreemonl between panics or unequal 
bargaining power. However. In labor-managemonl arb lra lion many partos agree lo expedited 
provisions where, prior lo 3ny hoanng on a particular mailer, they knowingly waive tho right to 
have attorneys present iholr cases (and a lso prohibit Iransralpls and brtc's) in order lo have a 
quick, Informal, and Inexpensive arbllrallon mechanism. Becauso of Ihis longstanding practico 
and becauso Iho parties are of relatively equal bargaining power, section 4(bX4) makes an 
exception for labor-managomenl arblralion.

3 The phrase ‘to Ihe extent permitted by law" Is Included In section 4(a) lo Inform Ihe partes 
lhal Ihoy cancel vary me terms of an arblra lion agreement from mo R U M  if me result would 
violate applies bio law. This situation occurs mosl often whon a  party Includes unconscionable 
provisions In on arbtrallon agreement. Sob comment 7 to section 6. Tho lav/ In soma 
circumstances may disallow partes (ram Uniting certain remetf e s , such a s attome/s foes and 
punitive or other exemplary damages. For examplo, although parties might limit remedies, 
such a s recovery of attorney's foes or punitive damages In section 21, a  court might deem 
such a limitation inapplicable where an arblra lion Involves statutory rights that would require 
these remedies. See comment 2 lo soctlon 21.

4. Section 4(b) Is a fisting of mesa provisions that cannot he waived in a  prcoisputo context. 
After a dispute subject lo arbitration arises, me parte s should have more autonomy to agree lo 
provisions different from those required undor me RUAA; In lhal brcum slanco Iho sections 
nctcd In 4(b) aro waivabo.

Special mention should bo mado of Ihe following sections:

d. Although prior to an arbtra llon dispute, panics should not bo able to waive section 28 
concerning Jurisdiction and soction 28 regarding appeals becauso these provisions deal with 
courts' authority to hoar cases, atler (lie Olspulo arises If parties wish to t a i l  me Jurisdictional 
provisions of section 20 or the provisions regarding appeals In sed ion 28 lo decide mat mere 
will be  no appeal from lower court rulings, they should be free to do so.

5. Section 4(c) Includes Hose provisions sucn a s  those lha l Involve me judicial process, me 
waivabiltly of Ihe R U M  mo effective da le ol me R U M , or the Inherent rights o l an arbiralor. 
Tho provisions In sed ion 4(c) should nol be wilhln Ihe control o l me partes either bet ore or 
after mo arblralion dispute arises.

a. Sedion 7 concoms Iho court's authority either to compel or s lay  arbitration proceedings. 
Parties should not be able Id interfere with mis power of mo court to Initiate or deny mo right lo 
arbilrale.

b. Sedion 14 provides arbitrators and arblra lion organizations wilh Immunity lor acting in their
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respective capacities. StmSarty, arbitrators and representatives of arbitration organizations am 
prelected from being required to testify In certain Instances and if arbitrators or arbitration 
organizations aro tno subject o l unwarranted litigation, Ihoy can recover attorney fees- This 
section Is intended to protect Ute Integrity of the atbitralloo process and Is not waivable by Ibe 
parties.

c. Likewise, section 18, dealing with lud ida l enforcement o f preaward ratings, is an Inherent 
right; otherwise parties would be unable to Insure a fair heartng and there would be no 
mechanism lo cany out preaward orders.

d. Subsections (a), (b) and (c) of section 20 give the patties the dg ltl to apply to tho arbitrators 
to correct or clarify an award, this rignt Is waivable. But the right of a court In section 20(d) to 
order an arbitrator lo correct or clarify an award and the applicability of sections 22,23, and 24 
lo section 20 as provided in section 20(e) are nol waivable.

e The judicial conltnnatJon, vacatur, and modification provisions of sections 22, 23. and 24 ere 
not walvatXe. Special note should be  mado In regard to section 23 concerning vacalur. Parties 
cannot walvo or vary Ute statutory grounds for vacatur such a s  that a court can vacate an 
arbilrallon award procured by fraud or corruption. However, parties can odd appropriate 
grounds that are not In tho statute For instanco, a s described in Comment C lo section 23, 
courts havo developed nonslatulory grounds of manifest disregard of the law and violation of 
public policy that will void an arbitration award. Parties could Include such standards a s 
grounds for vacatur In their arbitration agreement. Slm ilady, a s d iscussed  In Comment B to 
Section 23, at this Ume there Is a split of authority whether courts w ill recognize tho va lid ly  of 
artitraUon agreements by parlies to "opt In ' lo  judicial review o f an award for errors ol fact or 
law. See, e.g., M onarch v. Heiley, & Bias, 3 Cal. 4Ui 1.2.832 P. 2d 899, 9I2 (*(ljn tho 
absence of oome limiting d eu se  In Ute arbitration agreement, the merits of the sward, either on 
questions ot (act or of taw, may not be reviewed except a s provided In Ihe statute.") (1992); TnHSna Priming, Inc. v. Fitzpatrick i  Assoa'alos, Inc 135 N.J. 349,357-58,840 A. 2d. 788
(1994) (-mho padles are free lo expand the scopo of judicial review by providing for such 
expansion in their contract"). By IndutSng soction 23 as one of Iho referenced sections In 
section 4(c), tho Dialling CommiUee did not Intend th3l an opt-in c lause  would "vary a 
requirement" o l section 23. If authorilaUvo ca se  law recognizes o r opt-in standard of review, 
section 4(c) is  not intended to prohibit such a d au so  In an arbllraUon agreement

f. Section 25(a) and (b) provides the mechanisms fo ra  court to enter Judgment and lo award 
costs. B c a u se  thoso powers are within Ihe provinco of a court they are not waivablo. Section 
25(c) concerns remedies of R am ey's fees and litigation expenses that, sim ilar to other 
remedies In section 21, parties a n  determine by agreement.

hup//www gmucdii'dcpartmrmj/tawidrc/UAAJOOO him 2/2/2003

g. Parties cannot vary the nonwalvablttty provision of this secUon, the uniformity of 
Interpretation In section 29, the applicability of (ho Elect/on'c Signatures in Global and NaUonal 
Commerce Acl of section 30, tho effective a t e  in section 31. Ihe apptlaUon of tho Acl In 
sccUon 3(a) and (c), section 32 regarding repeal ot the UAA or the savings d au so  in section 
33.

SECTION 5. (APPLICATION] FOR JUDICIAL RELIEF.

(a) Excopl aa otherwise provided In Section 28. an [applicaUon) for Judicial relief under this 
(Act) must bo mado by (motion) to the court and h a r d  in the manner provided by t3w cr rate o f 
court for malting and heartng (morions).

(b) Unless a civil acrion Involving the agreement lo  arbitrate Is ponding, notice o f an initial 
(motion) to the court under this (Act) m usl be  served in Ihe manner provided by law (or the 
service of a summons in a  dvtl acrion. Otherwise, notice of the motion must bo given In Ute 
manner provid’ d b y  law  or rule o f court for serving [motions) in pending a s e s .

Commont;

1, Section S, subsections (a) and (b) are based on section IB o fth eU A A  Its purpose Is 
twofold. (1) lhal iBfirl actions lo a court Invdving an arbitration matter und-ar tno RUAA wiP be 
by moUon and nol by trial and (2) un less Uie parties otherwise agree, the Initial motion Wed 
with a  court will be served In the sam e manner a s  Ihe initiation of a civil action.

2. The UAA uses Iho lerm "appliaUon" throughout the statute, Legal actions under both the 
UAA end the FAA generally are conducted by morion practice and ere not subjoct lo Ihe delays 
of a e v il tria l This system  has workod well and the intent of soctlon s  Is lo retain N. However,
In soma 6tates there may be dlforont means of Initiating arbitration actions, such a s filing a 
petition o ra  complaint. Instead of or along with a  motion or an appliation . This section is nol 
Intended lo alter estab lished practice In any particular s la te  and the torms "applialion" and 
"morion" have oeen bracketed throughout the RUAA lor substitution by states whore 
appropriate.

SECTION 6. VALIDITY OF AGREEMENT TO ARBITRATE.

(a) An agreement contained in a record lo submit lo  arbitration any existing or subsequent
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controversy anslng between Ihe parties to trio agreement is valid, enforceable and Irrevoab lo  
except upon a ground that exists at law or In equity for the re vo a lio n  o f a  a  trad.

(b) Tho court sha ll decide whether an agreement to arbitrate exists or a controversy is subject 
to an agreement to arbitrate,

(c) An arbitrator shall doddo whether a  condition prrcedonl lo artjitrabiliiy has been fulfilled 
and whether a contract containing a valid agreement lo arbitrate Is enforceable.

(d) If a pady to a  judicial proceedng challenges the existence of. or claim s lha l a  controversy 
Is nol subject to, an agreement to arbitratn, Ihe arbitration proceeding m ay continue pcncCng 
final resolution of tho Issue by Ihe court, un less the court otherwise orders

Comment:

1 The language In section 8(a) as to the validity of arbitration agreements Is lha samo a s UAA 
section 1 and almost tho samo as the language of FAA sed ion  2 which s la te s  that arbitration 
agreements "shall bo valid trrovoablo, and enforceable, save  upon such  grounds a s exist at 
law or in equity (or Iho revoa lion  of any contract." B e a u s e  of tho significant body of a s e  law 
Inal has developed over the interpretation of this languago in both the UAA and the FAA. this 
sedion . for the mosl part, is Intad.

SectJon 6(a) provides that any terms In the arbitration agreement must be  In a  "record." This 
loo follows both Iho UAA and FAA requirements that arbitration agreements be  In writing. 
Hwevor. a subsequent, oral agreement about torms of an arbitration contract is  valid. This 
position is In accord with tho unanimous holding ot courts that a wnlten contract a h  be 
modified by a subsequent, oral arrangement provided that tho latter Is supported by valid 
consideration. Premier Technical Sales, Inc. v. Digital Equip Corp., 11 F. Supp. 2d 1158 (N.O. 
Cal. 1998); C3mbridgepott Savings Bank v. Boersner, 413 Mass. 432,597 N.E 2d 1017 
(1992), Pellegreno v. Luther, 403 Pa. 212,169 A2d 298 (1961), Padfic Dev., LC . v. Orton, 
032 P 2d 94 (Utah App 1999). Indeed it Is ly p ia l In Ihe arbitration context, for many parties to 
have only a short statement In their contracts concerning tno resolution o f disputes by 
arbitration, and perhaps a reference to the roles of an arbitration organization. It is oftentimes 
only after the Initial arbitration agreement Is written and wben a dispute adsns that tho pantos 
enter kilo more detailed agreements a s to how their arbitration process w ill work. Such 
subsequent understandings, whether oral or wnlten, aro part of (he arbllraUon agreement,

2. Subsections (b)and (c) of section 8 are Intended to Incorporate the holdings of the vast 
majority of sta le courts and the taw that has developed under tho FAA mat, in the absence of 
an agreement to the contrary. Issues of substantive arbilrabifiiy. I.e., whether a dispute Is 
encompassed by an agreement to arbitrate, are for a  court to decido and Is sue s ol procedural 
arbitrability. I.e., whether prerequisites such a s  rime limits, notice, laches, estoppel, and other

310 /
J 284, |

conditions precedent to an obligation to arbitrate havB been met, are for tho arbitrators tu 
decido. City of Cottonwood v. Jam es L  Fann Contracting, Inc. 179Arfz. 185,877 P.2d 284, 
202 (1004); Thomas v, Farmers Ins. Exchango, 857 p 2d 532.534 (Colo. Cl. App. 1993), 
Executive Life Ins. Co. v. John Hammer 4 Assoc., Inc., 669 So. 2d 855,857 (Fla. Oisl Ct. App. 
1990); Amalgamated Transit Union lo a !  900 v. Suburban Bus Olw, 262 III. App. 3d 334,199 
til. Dec. 830,835,634 N.E,2d 469,474(1994); D es Moines Asphalt & Paving Co. v. Colcon 
Industries Corp., 500 N.W.2d 70,72 (Iowa 1093); C ly  of Lenexa v. C .L Fairiey Const. Co., 15 
Kan App. 2d 207,805P.2d 507,510(1991); The Beyl, R isli, Robbins Group v. Appalachian 
Rog. H ea lthare , Inc. 854 S.W.2d 784,786 (Ky. CL App. 1993); City of Dearborn v. Freeman- 
Darting, Inc., 119 Mich.App. 439,328 N.W.2d 831 (1982); City of Morris v. Ouininck Bros. Inc.. 
531 N.W.2d 208,210 (Minn. CL App. 1905); Games v. Fin. Planning Consultants, Inc. 857
S.W.2d 430, 433 (Mo.CI.App I993|; Exber v. Slotlen. 92 Nev. 71*1, 558 P.2d 517 (1978),
State v. Stramlck Const Co., 370 N.W_2cl 730,735 (N.O. 1985); Vossa v. Stalo Farm Ins C o , 
433 Pa.Supor. 594,641 A.2d 1187,1170 (1994); Smith y. H E. Bull Grocery Co . 18S.W3d 
910 (Tex. Cl, App, 2000); Valero Energy Corp v. Teco Pipeline Co., 2 S W.3d 576 (Tex, Cl. 
App. 1099); City of Lubbock V. Hancock, 940 S.W.2d 123 (Tex. Cl. App. 1996); dtrf see  Smith 
Barney, Hauls Upham 4 Co. v. Lucklo. SB N.Y.2d 193,647 N.E.2d 1300,023 N.Y.S 2d eOO
(1995) (staring that a  court ralher than an arbitrator under New York arbitration law should 
decide whether e statute of limitations time bars an arbitration).

In particular II should b e  noted that soction 8(b), which provides for courts to decide 
substantive arbitrability, Is sub ject to watvor under section 4(a). This approach is nol only the 
law In most sta les but a lso follows Supremo Court precedent under the FAA lha l if there is  no 
agreement to Ihe contrary, questions of substantive arbitrability aro (or the courts lo deddo 
First Options of C h tago , Inc. v. Kaplan, 514 U.S. 938 (1905) Some arbitration organizations, 
such a s the A m erian  Arbitration Association In Its rules on commercial arbitration disputes, 
provida that arbitrators, rather than courts, make the initial determination a s lo substaniivo 
artktrabilily- AAA, Commercial Dlsp. Resolution Pro. R-8(b); sob bIso Apollo Computer, Inc. v 
Berg, 860 F.2d 469 (1** Cir. 1989) (finding that wben parties agreed that all dispulos arising 
out of or In connection with distributorship agreement would oe settled by binding arbilrallon in 
accordanco with tho ru les of arbitration o f tho Intemalional Chamber of Commorco, they 
agreed lo submit Issues of arbitrability lo arbitrator): Dai el v. United Stales Shoe Corp.. 755 F. 
Supp. 299 (D. Haw. 1991) (noting that parties agreed lo  submil Issues of arbitrability lo 
arbitrator, when ihoy Incorporated by reforenco in their arbitration agreement lha rules ol the 
International Chamber of Commerce providing that "any decision a s  lo  Ihe arbitrator's 
jurisdiction shall lie with the arbitrator).

Sections 8(c) and (d) aro a lso  waivablo undor section 4(a).

3 In daddlng tho validity o l arbitration agreements In the insurance industry unrter sections 6 
(a) and (b), courts should note that ouch arbitration c lau se s trigger the need tor analyses undor 
tho McCarran-Ferguson Acl, 15U.S.C.5 1012, Iho FAA, and applicable, relevant state law
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4 Tho language In section 8(c), "whether a contract containhg a  valid agreement to arbitrate 
Is enforceable." Is intended lo follow lha "separability doctrine ouliinod In Prima Paint Corp. v. 
Flood 4 Conklin Manufacturing Co., 388 U.S. 395 (1967). There the plaintiff filed a diversity 
suit In federal court to rescind an agreement toc fraud In the inducement and lo enjoin 
arbitration. The alleged fraud was In Indudng assen t to the underlying agreement and nol to 
Ilia arbitration clause itself. The Supreme Court, applying the FAA to tho case , determined that 
lha arbllrallon clause was separable from the contract In which It w as mado. So long a s no 
party claimed lhal only tho aibltrailon dau so  w as Induced by fraud, a broad arbitration d au se  
encompassed arbitration of a daim  alleging thal the underlying con lrad  w as Induced by fraud. 
Thus, If a disputed issue Is within the scope of Ihe artxtra'Jon c lau se . challenges lo the 
enforceability of the underlying conlrad on grounds such a s  fraud, illegality, mutu3l mistake, 
duress, unconsdonabilily. ultra vires and the like are to be dedded  b y  the arbitrator and nol 
lha court. Son II tan Macnoii, Richard Speidel. and Thomas Sllpanowtch, Federal Arbitration 
Law §§15.2-15 3 (1095) (heretnaflcr "Macron Treatiso"). A majority of s ta le s rocogrtlio some 
form ot Lie scparaM ly  doctrine under iholr sta le arbitration laws. Old Republic Ins. Co. v. 
Lanier, 644 So. 2d 1258 (Ala, 1904); U.S. Insulation, Inc. v. Hllro Constr. Co., 70S P.2d 490 
(Ariz. CL App. 1985); Erickson, A/buthnol McCorthy, Kearney 4 Walsh, Inc. v. 100 Oak Slroot, 
35 Cal. 3d 312.197 CaLRplr. 501.673 P.2d 251 (1983); Hercules 4 Co. v. Shama ResL Corp., 
613 A  2d 018 (D C CL App. 1992), B raw l v. KFC N a ll Mgmt. Co., 82 Hawaii 226,921 P.2d 
148 (1998); Quirk v. Data Terminal System s, Inc., 739 Mass. 782.400 N.E,2d 858 (Mass. 
1080), Woinroi! v. Carp. 32 N.Y.2d 100,200 N.E.20 42.344 N.Y.S.2d 848 (1073); W eiss v. 
Voice/Fax Corp , 94 Ohio App. 3d 309,040 N.62d 875 (Ohio 1994); Jackson Milts, Inc, v. 8T 
Capital Corp., 440S.E.2d877 (S.C. 1094); South Carolina Pub. Sen/. Auth. v. Great Western 
Coal, 437 S.E.2d 22 (S.C. 1093); Gerwetl v. Moran, 10 S.W.3d 28 (Tax. CL App. 1099); 
Schneider, Inc. v. Research-ColtreJ, Inc., 474 F. Supp 1179 (W.D. Pa. 1079)(apptying 
Pennsylvania taw); New Process Steel Corp v. Titan Indus. Coip.. 555 F, Supp. 1018 (S.D. 
Tex. 1083) (applying Texas law); P inkisv, Network Cinema Corp., 512 P.2d751 (Wash. 1973).

Other sta les havo either limited or dedlnod lo follow Ihe Prima Paint dodrine on separability. 
Rosenthal v . Great W, Fin. S e c  Corp., 14 Cat. 4lh 30J, 58 Cal.Rplr. 2d 875.026 P.2d 1061 
(1998), Goebel v, Slocks and Marbles Brand Toys, Inc., 568N.E 2d S52(lnd, 1801); City of 
Wamego v. LR . Foy Constr, Co, 075 P 2d 012 (Kan. CL App. 1984); George Engine Co. v. 
Southern Shipbuilding Corp., 378 So. 2d 1040 (LB. Cl. App, 1977); Holmes v. Coverall N. Am, 
In c , 633 A2d 932 (Md. 1093) Atcas v. Credit Clearing Corp o f Am., 197 N.W.2d 448 (Minn, 
1972); Sh3w V. Kuhnel 4 Assocs., 698 P,2d 680 (N.M. 1065); Shaffer v. Jeffery, 915 P.2d 910 
(Ckla. 1990) (recognizing lhal majority of stains apply tho doctrine of separability but declining 
to follow trie dodnne) Frtzzell Const. Co. v. Gatllntxrrg L LC ., 0 S.W.3d 70 (Tonn, 1999).

6. Waiver is one area where courts, rather than arbitrators, often make the decision a s to 
enforceability of an arbitration dause . However, because  of tho public policy favoring 
arbitration, s  court normally will only find a waiver of a  right lo arbitrate where a party dalm ing 
waiver meets the burden of proving d o t Iho waiver has caused prc judce. SedJlo v. Campbell, 
5 S.W 3d 824 (Tex. Cl. App. t999). For Instance, where a plaintiff brings an action aga lnsl a 
defendant in court, engages in cxtensivo discovery and then attempts to cism iss the lawsuit on 
the grounds of an arbitration clause, a defendant might challenge lha d ism issa l on Ihe grounds
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that the plaintiff has waived any right to u se  of Iho arbitration c lause , S4R Co. o l Kingston v. 
Latona Trucking, Inc.. 169 F.3d 80 (2d Cir. 1993). Allowing the court tn d edda  this Issue of 
arbitrability comparts with tho separability doctrine because In mosl Instances waiver concerns 
only Iho arbitration d a u se  Itself and not an attack on Ute underlying contract It Is also a matter 
of Judicial economy to require that a  party, who pursues an a d lc n  In a  court procoodtog but 
later da lm s arbitrability, bo held to a  decision of tho court on waiver.

0, Section 6(d) follows tho pradlco of Lie American Arbitration Assodatlon and most other 
arbitration organizations that ir arbitrators are appointed and either party challenges Iho 
substantive arbitrability ot a dispute tn a court proceeding, the arbitrators In their discretion may 
continue the arbitration hearings un less a court Issues an order lo stay the arbitration or makee 
a  final determination that the matter Is not arbitrable.

7. Contracts of adhesion and unconsdonability. Unequal bargaining power often affects 
contracts containing arbitration provisions Involving employers and employees, sellers and 
consumers, health maintenance organizations and patients, franchisors and franchisees, and 
others.

Despite some recent developments to the contrary, courts do ra t often find contracts 
unenforceable for u icon sdcn ab lity . To doterm'no whether lo  void a  contract on this ground, 
courts oxamina a number of factors. Those factors Include: unequal bargaining power. whnther 
the weaker party may opt out of arbitration, the clarity and conspicuousness of the arbitration 
clause, whether an unfair advantage Is obtained, whether iho arbilrallon dau se  is negotiable, 
whether the arbllralion provision is boilerplate, whether die aggrieved party had a  meaningful 
ch d ce  or was compelled to accept arbitration, whether Ihe arbitration agreement Is within mo 
reasonable expectations of the weaker party, and whether Ihe stronger party used deceptive 
tactics. See, e.g., Wo Cara Hair Dev.. Inc. v. Engen, 100 F.3d 83a (7th Cir. 1999); Harris v. 
Green Tree Fin. Corp., 183F.3d 173 (3d Cir. 1909); 8roemmerv. Abortion Serv. of Phoenix, 
Ltd., 173 Ariz, 146.840P.2d 1013 (1092); Chorv. Piper. JalTray 4 Hopwood, Inc., 261 Mont 
143,862 P.2d 26 (1093); Buraczynskl v. Eyring, 91B S.W.2d 314 (Tenn. 1996); Sosa v.
Pautos. 924 P.2d 357 (Utah 1996); Powers v. Dickson, Cartoon 5 Campilto, 54 Cat, App. 4lh 
1102,03 Cal. Rptr, 2d 281 (1997); Beldon Rooting 4 Remodeling Co. v. Tanner, 1997 WL 
260462 (Tex. C l. App. May 28,1997)

Despite these many factors, courts havo been reluctant lo find arbitration agreements 
unconscionable. II Macneil Treatise § 10.3; David S. Schwartz, Eiitordng Small Print to Protect Big Business: Emphyou and Consumer Rights Claims In an Ago ot Compoltod Arbitration,
1997 Wis. L. Rev. 33 (1997); Stephen J, Ware, Arbitration and Unconsdonability Attor Doctor's 
A ssodatos, In c v. Cassarotlu, 31 Wake Forest L. Rov. 1001 (1996). Howover, In Ihe last few 
years, soma casos have gone the other way and courts havo begun lo  scrutinize more d o sc ly  
Ihe enforceability of arbitration agreements. Hooters of Am., In c  v. Phillips, 173F.3d033(4th Cir. 1999) (stating thai one-sided arbitration agreomenl that lakes away numerous subslantivo
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rights and remedies of omployoo under Title VII Is so egregious a3 to cons lllu lo  a  complole 
default of employer's conlractual obligation lo dralt arbitration rules In good failh); Shankle v. 
B-GMamt. M g l, In c , 163 F.3d 1230 (ICIh Cir. 1999) (fndng lhal an arbilrallon dau se  does 
not ripply lo employee's discrimination claims where employee Is required lo  pay portion of 
arbitrator's foe (hat is a prohibitive cast for him so a s  to substantially limit his use of arbitral 
forum); Randolph v. Green Tree Fin. Corp., 178 F.3d 1149(11lh Cir. 1099), cert granted, 120 
S CL 1552,146 L Ed 2d 450 (2000) (holding that consumer not required lo arbitrate whore 
arbtra ton d au so  Is silent on subject of arblra lion fees and costs duo to risk that imposition of 
targe fees and costs on consumer may defeat remedial purposes of Truth in Lending Act) I Out
d. Oobbins v. Hawk's Enter., 108 F.3d 715 (8th Cir. 1099) (finding thal before court can 
doicrmino If administrative costs make arbitration dau so  unconsdonablo, purchasers musl 
explore whathcr arbtrallon organization will waive or diminish Its fees or wboihor seller will 
offer to pay the foes)), Pa ladno v, Avnet Computer Tech., Inc., i34F.3d 1054 (11th Cir. 1098) 
(employer) nol required lo arbitrate Title VII doim where the contract limits damages below that 
allowed by the statute); Broommer v. Abortion Serv. of Phoenix, Ltd,. supra (sia ling thal 
arblra lion agreement unenforceable because I! required a patient lo  arbitrate a  malpractice 
daim  and lo watvo Iho right to jury trial and was beyond Iho patient's reasonable expectations 
whore drallor Inserted potentially advantageous term requiring arbitrator of malpradice claims 
lo be a licensed medical doctor), Armcndartz v. Foundation Health Psychcaro Serv. Inc., 24 
Cal, 4th 83,6 P.3d 669,99 Cal. Rptr. 2d 745 (2000) (conduding lha l d a u se  In arbitration 
acroement limning employee's remedies In state anb-oiscflmlnation daim s Is cause to void 
arblra lion agreement on grounds of unconsdonability); Broughton v. Cigna Healthplans o l 
California. 21 Cal. 4th 1006,088 P,2d 67.90 Cal. Rptr. 2d 334 (1999), (finding although 
cons"meris daim  for damages undor consumer protection statute is  arbitrable, claim for 
Injunctive relief is  nol becauso of Iho public benofll for the Injunctive remedy and the 
odvanlagos of a (udidal forum for such relief); Engalla v. Permanenle Med Grp., 15 Cal. nth 
951,038 P.2d 903.84 Cal. Rptr. 2d 643 (1097) (staling (hat health maintenance organization 
may not compel 3rd [ration where it fraudulently Inducsd participant to agree lo Iho arbitration 
of disputes, fraudulently misrepresented speed of arbtra llon selection process and forced 
delays 52 as to waive Ihe right of arbitration); Gonzalez v. Hughes A ircrall Employees Fed. 
Credit Union, 70 Cal. App 4lh 469,82 Cal. Rptr. 2d 528 (1090) (holding that arbitration 
agreement which has unfair time limits for employees to file da im s, requires employees to 
arblrate virtually a ll claims but allows employer to obtain lud ida l relief in virtually all 
employmenl mailers, and severely limits cmpioyaes1 discovery rights Is both procedurally and 
substanlivQly unconscionable); Slirlen v. Supercuts, Inc., 61 Cal, App. 4lh 1519,60 Cal. Rptr.
2d 138 (1907) (ruling lhal one-sided compulsory arbitration d au so  which reserved rnigalion 
dgh ls lo tho employer only and domed employees rights lo exemplary d3magos, equitable 
relief, attorney fees, costs, and a shorter s la lu to  of limitations unconsdonablo); Rambert v, 
Ryan's Family Steak House, 235 Micb.App 118. 596 N.W.2d 208 (1999) (conduding lhal a 
prodisputa agreomenl to arbitrate eVutory employment discrimination daim s was valid only as 
long a s empioyoo t*d nol waive any rights o r remedies under the sla lu to  and arbitral process 
was (air); Alamo Renl A Car, Inc. v. Galarza, 308 N.J Super. 384.703 A.2d 981 (1997)
(finding that an arbitration dauso  that does not dearty and unmistakably Indude da lm s of 
employmenl discrimination falls lo waive employee's statutory rights and remedies); Arnold v. 
United Co. Lending Corp . 511 S.E2d 854 (W. Va. 1998) (liolding that an arb lra lion dau se  In 
consumer lo3n transaction that cont3lnod waiver of tho consumer's rights lo  access to the 
courts, white reserving practically all of the lender's right lo a  Judicial forum found 
unconsdonablo).

As a result of concerns over fairness In arbitration Involving Irioso w llh unequal bargaining 
power, organizations and Individuals involved In employmenl consumer, and hoallh-cara 
arbllration havo determined common standards for arbtrallon :n these fields. In 1995, a broad- 
based coalition representing Interests of employers, employees, arbitrators and arblralion 
organizations agreed upon a DUE PROCESS PROTOCOL FOR MEOIATION AND 
ARBITRATION OF STATUTORY OISPUTES ARISING OUT OF THE EMPLOYMENT 
RELATIONSHIP; soo also National Academy of Arbitrators, GUIDELINES ON ARBITRATION 
OF STATUTORY CLAIMS UNDER EMPlOYER-PROMULGATEO SYSTEMS (Moy 21,1997). 
Id 1098, a sim ilar group representing Iho views of consumers, Industry, arbitrators, and 
arbtrallon organizations formed (he National Consumer Disputes Advisory Committee under 
tho auspices o f tho American Arbitration Association and adopted a  DUE PROCESS 
PROTOCOL FOR MEOIATION AND ARBITRATION OF CONSUMER DISPUTES. Also in 
1098 the Commission on Health Care Dispute Resolution, comprised of representatives from 
(ho American A rblralion AssodaUon, tho American Bar Association and Ihe American Medical 
Assodatlon endorsed a DUE PROCESS PROTOCOL FOR MEDIATION AND ARBITRATION 
OF HEALTH CARE OISPUTES. Tho purpose o f these protocols Is  to ensure both procedural 
and substantive fairness In arbitrations involving employees, consumers and patients. Tho 
arblra lion of employment, consumer and health-care d sp u le s In accordance with Iheso 
standards wilt be a legitimate and meaningful alternative to litigation. Soo, e.g., Co'e v. Bums 
In ti Sec. Serv., 105 F.3d 1465 (D.C. Cir. 1997) (referring speofically to tho due process 
protocol In Ihe employmenl relationship in a  case  Involving too arbitration of an employee's 
rights under Title VII).

Tho Drafting Committee determined to leave the Issue of adhesion contracts and 
unconsdonability to developing law becauso (1) too doctrine ol unconsdonability reflects so 
much toe substantive law  o f (lie sta les and nol Just arbitration, (2) the case law, statutes, and 
arbtrallon standards are rapidly changing, and (3) treating arbtrallon d au se s  differently from 
other contract provisions would raise significant preemption Issues under Iho Federal 
Arbllralion Act. Howover, it should bo pointed out that a primary purpose of Section 4. which 
provldos lhal som e sections of tho RUAA aro nol w a ivabe, Is to address tho problem of 
contracts of adhesion in the statute while taking Into account the tlmitetions caused by federal 
preemption.

Becauso an arbtra llon agreement effectively waives a party’s right to a  jury trial, courts should 
ensure Iho fairness o f an agreement lo arbltralo, particularly In '-stances Involving statutory 
rights that provide claimants with Important rem-dlos. Courts ltd determine lhal an 
orblratlon process Is adequate lo protect Important rights. Win.vot these safeguards, 
arbitration loses credibility a s  an appropriate alternative to litigation.

SECTION 7. (MOTION) TO COMPEL OR STAY ARBITRATION.

(a) On (motion) of a  person showing an agreement lo  arbltralo and alleging another poison's 
refusal to arbitrate pursuant to Ihe agreement:

http //www.ymu ediVdcpxrtJitcnls/bw/drc/U AA2000 hun 2/2/2003 http://www gmu.edufdepartmcms/law7drc/UAA2000 him 2/2/2003

http://www.ymu
http://www


Unifichn Arbitiiiion An Page 21 of77 Uniform ArtriLiuon Acl Page 22 of 77

(1) if too refusing party does not appear or docs not oppose toe [motion], ihe court shall crdar 
the parties to arbitrate; and

(2) If toe refusing party opposes too [motion). Ute court sha ll proceed summarily to deddo too 
Issuo and order the parties f t  arbitrate un less It finds thal there is  no enforceable agreement to 
arbitrate.

(b) On (motion) of a  person alleging thal an arbitration proceeding has been Initiated or 
threatened but toal tooro Is no agreement lo arbitrate, toe court sha ll proceed summanly lo 
decide the Issue. If to9 court finds that there is an enforceable agreement to arbitrate. It shall 
order Ihe parties to arbitrate.

(c) If tho court finds that Ihera is no enforceable agreement. It may nol pursuant to subsection
(a) or (b) order the patties to arbitrate.

(d) th e  court may nut refuse to order arbitration becauso tho da lm  sub ject to arbitration lacks 
menl or grounds for toe claim have not been established.

(e) If a  proceeding Involving a  daim  referable to arbitration under an a lleged agreement to 
arbtrate Is pending In court, a  (motion) under this section m ust be made In that court.
Otherwise a (motion) under tots section may bo mado In an y  court a s  provided In Soction 27.

(f) II a party makes a (motion] to toe court lo  order arb lra lion . the court on Just terms shall stay 
any Judicial proceeding toal Involves a  daim  a lleged to be subject to tho arb[ration unlit tho 
court renders a  final decision under Ihis section.

(g) II the court orders arbitration, toe court on just terms shall stay any (udicial proceeding that 
involves a daim  subject to Ihe arbitration. If a daim  sub ject lo toe arbtra llon Is severable, toe 
court may limit the stay to that claim.

Commont:

1. The term ‘summarily* tn section 7(a) and (b) Is presently In UAA section 2(a) and (b). It has 
been dofined to mean that a trial court should a d  expeditiously and without a Jury trial to 
dotermlno whotoer a valid arbitration agreement ojdsU. Grad v. Wetoarholl Galleries, 660 A.2d 
603 (D.C. 1095); Wallace v. Wledenbeck. 251 AD.2d 1091.674 N.Y.S.2d 230,231 (N.Y. App. 
Div. 1998); Burke v. Wilkins. 507 S E.2d 013 (NC. Cl. App, 1908); In re MHI Fsh ip , Ltd.. 7 
S W 3d 916 (Tex. CL App 1999). The term Is a lso  used !n sed ion  4 o f Ihe FAA

SECTION 6. PROVISIONAL REMEDIES.

(a) Before an arbilralor Is appbnled and is  authorized and a b e  to act, too court, upoo (motion) 
ot a  party to an arbitration proceedng and for good cause  shown, may enter an order lor 
provisional remedies 10 protect tho e lfed ivcne ss ot the arbitration proceeding to the same 
extent and under the same conditions a s  If the controversy were the subjoct of a  civil action.
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(b) After an arbtrator Is appointed and Is authorized and a b e  lo a d :

(1) too a rb ira lo r may Issue  euch orders for provisional remedies, Including Interim awards, as 
too arbitrator finds necessary lo protect Iho effectiveness of toe arblra lion proceeding and to 
promote toe fair and expeditious rcsbu lion  of toe controversy, to toe same extent and under 
toe sam e conditions a s  if toa controversy were the subject of a civil action and

(2) a  parly to an a ibtra lion proceocSng may move toa court tor a provisional remedy only If the 
matter is urgent and the arbitrator Is not ab le to act 'Jmaly or toa arbtrator cannot provide an 
adequate remedy.

(c) A party does nol waive a  right o l arblra lion by making a (motion) under subsection (a) or

Comment:

1. The tanguago of section 8 Is similar to that considered by Ihe Drafting Committee o l the 
UAA In 1954 and 1955, toe following was Induded in section 4 of toe 195-1 dralt but was 
om iiled In toe 1955 UAA:

"Al any time pnor to Judgment on tho award, too court on application of a party may grant any 
remedy avaitoblo for the preservation of propony or securing toe satislocticn of too judgment to 
toe samo extent and under tho sam e conditions a s It toe dispute were In litigation rattier than 
arbitration.*

In Sahrucd v. Sheehan. 349 Mass. 659,212 N.E.2d 243 (1995), toa court allowed toe issuance 
of a lomporary restraining order to prevent toe defendant from conveying or encumbering 
property toal w as the sub ject of a  pending arbitration. The Massachusetts Supreme Court 
noiod Ihe 1954 language and determined toal It was not adopted try tho National Conference 
because toe section would be rarely needed and raised concerns about tho posslbilly of 
unwarranted labor Injunctions. The court concluded that too drallers of toe UAA assumed that 
courts' Jurisdiction for granting such provisional remedies was conslslen l with the purposos 
and terms of the act. Many sta les have allowed courts to grant provisional reilnf for disputes 
thal will ultimately bo resolved by arbitration. BancAmerica Commercial Corp. v. Brown, 808 
P.2d 897 (Ariz. Ct. App. 1991) (discussing writ of attachment tn order to secure a  settlement 
agreement between debtor and creditor); Lambert v, Superior Court, 228 Cat. App. 3d 383,
270 Cal. Rptr. 32 (1991) (discussing mechanic’s  Her.); Rosa v. Blanchard, 251 Cal. App. 2d 
730,56 Cat. Rptr. 703 (1967) (discharge of attachment), Hughtey v. Rocky Mountain Health 
MalnL Org., In c , 927 P.2d 1325 (Colo. 1906) (stating that preliminary injunction lo continue 
status quo that health maintenance organization must provide chemotherapy treatment until 
arbtra llon decision); Morrill Lynch, Pierce, Fcnnor & Smith, Inc. v  District Court. 872 P.2d 
1015 (Colo. 19831 (discussing preliminary Injunctlvo relief lo preserve status quo). Langston v.
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National Media Corp., 420 Pa.Super. 011,017 A2d 354 (1992) (discussing preliminary 
Injunction requiring party to place monoy in an escrow account); Cal. C iv Proc. Code § 
1281.0; N.J. Stat. Ann, § 2A'23A-6(b); N.Y. C.P.L.R. § 7502(c).

Most federal courts applying Ihe FAA agree with the Salvucd court. In Morrill Lynch v.Sahrano, 090 F 2d 2t 1 (7to Cir. 1993). toe Seventh Circuit a llowed a  temporary restraining 
order to prevent employees from soliciting clients or disclosing client Information in anlldpallon 
ot a securities arbtra llon The court held toal toe temporary Injunctive relief would continue In 
forco until toe arbtrallon panel itself could consider toe order. Tho court nolcd that ’ too weight 
o', federal appellate authority recognizes same equitable power on toe part of Ihe district court 
to issue  preliminary injunctive relief In d isputes Lhat are ultimately to bo resolved by an 
arbitration panel." Id. a l 214. The First, Second. Fourth, Seventh and Tenth Circuits havo 
followed this approach. Son It Macneil Treatise §25.4.

Tho exception under Ihe FAA Is  Ihe Eighth Circuit In Merrill Lynch. Pierce, Fenner & Smith. Inc. 
v. Hovoy, 726 F.2d 1280 (Bih Cir. 1084), which concluded lh a l preliminary Injunctive raliof 
under Ute FAA Is simply unavailable, because too "judicial Inquiry requisite to determine too 
propriety of In jundive relief necessanly would inject toe court into Ihe ments of Issues more 
appropriately left to tho arbitrator." Id. a l 1292; sao also Peabody Coatsa les Co. v. Tampa 
Sec . Co.. 36 F.3d 48 (Bid Clr. 1994),

2. The Hovoy case  underscores the difficult conflict raised by interim ludtda t remedies: they 
can preempt the arbitrator's authodly lo decide a  case and cause delay, cost, complexity, and 
formality through Intervening litigation process, but without such protection an arbitrator's 
award may bo worthless. Sue It Macneil Treatise §25.1. Such relief generally lakes tho fon.t ol 
an ln|unctlvo order, o.g., requiring thal a discontinued franchise o r distributorship remain in 
effect until an arblra lion award, Roso-Uno 8average Distribs., Inc. v. Coca-Cola Bottling Co., 
749 F.2d 124 (2d Clr. 1984); Guinness-Harp Corp. v. Jos. Sch iilz Brewing Co., 613 F.2d 468 
(2d Clr. 1080). or that a  former employee not so tid l customers pending arbitration, Menlll 
Lynch, Pierce. Fenner & Smith, Inc. v. Salvano, 099 F.2d 211 (7to Cir. 1093); Merrill Lynch. 
Pierce. Fenner & Smith, Inc. v . Dutton, 844 F.2d 726 (10th Cir. 1983); o r toal a parly be 
required to post some form of security by attachment, Ban, or bond. The Anaconda v.
American Sugar Rel, Co., 322 U.S. 42,84 S .C l 683 (1944) (attachmenl-soe also 9 U.S.C. § 
8), Btumenlhal v  Merrill Lynch, Pierce, Farmer 6 Smith, Inc., 810 F.2d 1049(2dCir. 1090) 
(Inunction bond); see II Macnoil Treatise §25.4.3. In a lud idat proceeding for preliminary relief, 
toe court does not have tlio benefit of too arbitrator's determination ot disputed Issues or 
interpretation of too contracL Another problem for a court is thal in determining tho propriety of 
an injunction, order, writ tor attachment or other security, toe court must mako an assessment 
ol hardships upon the partes and Iho probablily o f su ccess on toe merits. Such 
determinations fly In toe face of too underlying philosophy of arbitration that d ie  parte s havo 
chosen arbitrators to decide toe merits of toeir disputes.

3. The approach In RUAA section 8 that limits a court ability to grant preliminary reilot to any 
lime "(blofore an arbitrator lo appointed or Is authorized or able lo act *" • upon motion of a 
party" and provides that afler the appointment Iho arbitrator Initially m usl decide too propriety 
o l a provisional remedy, avoids toe delay of Intervening court proceedings, does not cause 
courts lo  become Involved In toe merits of too dispute, defers to the parties' choice of 
arbtrallon to resolve toeir disputes, and allows courts lhal may have to ravlow an arbiraloris 
preliminary order toe benefit of tho arbitrator’s  judgment on toal matter, Sao II Macneil Treallso 
§§ 25.1.2,25,3,38.1. This language Incorporates toe notions of the Salvano case that upheld 
toa district court's granting of a temporary restraining orrior to prevent defendant from soliciting 
dlonts or disclosing effort Information but "only unfit iho arbitration pone) is able to address 
whether toe TRO should remain In effect. Onco assembled, an arblra lion panel can enter 
whatever temporary injunctive relief It deems necessary lo  maintain too status quo " 099 F.2d 
at 215. Tho Salvano court's preliminary remedy w as necessary to prevent actions that could 
undermine an arbtra llon award but was accomplished in a  fashion toal protected toe Integrity 
o l Iho arbitration process. S ee  also Onho Pharm. Corp. v. Amgen, Inc., 882 F 2d 806,614. 
appeal afler remand, 867 F.2d 460 (3d Clr. 1089) (staling that court order lo protect Ihe status 
quo Is necessary "to protect toe integrity of Iho applicable dispute resolution process"):
Hughioy v. Rocky Mountain Health MainL O rg , Inc., 927 P 2d 1325 (Colo. 1990) (granting 
preliminary Injundion lo  continue status quo that health maintenance organization musl 
provide chemotherapy treatment when denial of tho relief would make Ihe arbitration procoss a 
futile endeavor); King County v. Boeing Co., 10 Wash. App 595,570 P.2d 712 (1977)
(denying request for dedara lory Judgment becauso too Issue was for determination by the 
arbitrators rather than the court); N.J. Stat. Ann. § 2A:23A-6(b).

Alter the arbtrator Is appointed and authorized and 3bte lo  act, toe only Instance In which a 
party may seok relief from a court retoor than toe arbitrator la when the matter Is an urgent one 
and the arbtrator could not a d  tn a  timely fashion or could not provide an effective provisional 
remedy. The notion of 'urgency' Is from toe 1996 English A/btratioo Act § 44(1), (3), (4), (8). 
Those drcum5tances ol a party seeking provisional relief from a  court rather than an arbtrator 
afler toe appointment process should be limited for the policy reasons previously discussed.

4. Tho case law, commentators, ru les of arbtrallon organizations, and some stole statutes are 
very d ea r thal arbitrators have broad authority lo  order provisional remedes and interim relief, 
Indudtog Interim awards. In order to make a fair determination of an arbtral matter. This 
authority has induded the Issuanca of measures equivalent to civil remedies of attachment, 
replevin, a rd  sequestration lo presorvo asse ts or to make preliminary rulings ordering parte s 
lo undertake certain a d s  that affect toe sub jed  matter of the arbtrallon proceeding. Sob. o.g.. 
Is land Creek Coal Sates Co. v. City of Gainesville, Fla., 729 F.2d 1048 (6lh Clr. 1084) 
(upholding under FAA arblra lorts Interim award requiring city lo  continue performance o l coal 
purchase con lrad until further order of arbtration panel); Fraulo v. Gabelti. 37 Coon. App. 708, 
857 A 2d 704 (1995) (upholding under UAA arbitrator's Issuance o l preliibnary orders 
regarding sa le  and proceeds of property); Fishman v. Slreoier. 1092 WL 148830 (Ohio CL 
App., June25 ,1992) (upholding under UAA arbitrator's Interim order dissolving partnership). 
Park City Assoc, v. Total Energy Leasing Corp.. 58 A  0.2d 786,300 N.Y.S 2d 377 (1977) 
(upholding under Now Yotl. s la te arbitration statute a preliminary Injunction by an arbitrator); 
N.J. SiaL Ann. § 2A23A-6 (allowing provisional remedies such a s 'aitachmenl, replevin,

htlp/Avww.gmuediydepanmrots/tBw/drcrllAAJOCO.htm 2/2/2003 hUp/Avwwgmuedu/4cpxrtments/1aw/drc/UAA2000.tilm 2/2/3003



Uniterm Arbitration Act Pjge25of77

sequestration and other cortexponSno or equivalent remedies'); AAA, Commercial Dis?. 
Resolullon Pro. R-3fl, 45 (allowing arbtrator lo lake "Whatever Interim m easures he or she 
deems necessary. Including Injunctive relief and m easures for the protection or conservation of 
property and disposition of perishable goods. Such Inlertm m easures m ay take the form of an 
Interim award, and lha arbilralor may require socurily for costs of such measures.'); CPR 
RUes 12.1,13.1 (allowing Interim m easures Including (hose to r  preservation o( asse ts , the 
conservation of goods or the sa le  o f pertshablo goods,* requiting ‘ security for tho costs of 
these measures," and permitting "Interim, Iritariocutory and partial swards*); UNCITRAL 
Commer. Arts, Rules, A rt 17 (providing that arbitrators a n  take "such Interim measure of 
protection a s trie arbitral tribunal may consider necessary In respect of iho subject-matter of 
the disoute," in d u in g  security for costs); II Macneil TreaUse §§ 25.1.2,253.36.1.

If an arbtrator orders a provisional remedy under section 8(b), a  parly a n  soek court 
enforcement of that preaward ruling under soction 18.

5. Tho intent o l RUAA section 8(a) Is lo  grant Ihe cuuri discretion to proceed If a  party files a 
request for a provisional remedy before an arbitrator is appoinled but, while trie court action is 
pend.ng an arbitrator Is appoinled. For sxampto, II a court has issued  a  temporary restraining 
order and an order to show a u s o  but before the crdcr to show causo  comes to a h a r in g  in 
the court, an arbitrator Is appoinled, Ihe court could continue wllh tho r jiow -au se  proceeding 
and Issue appropriate reliei or could defer tho matter to the arbitrator. It is  cn iy where a party 
initiates an action after an arbitrator is appointed lha l the request for a provisional remedy 
usually should be made lo tha arbitrator.

6. If a  court m akes a rot mg uncW section 8(a), an arbitrator ts a llowed to review the ruling In 
appropriate circumstances under section 8(0). For example, a court, on the bas is of affidavits 
or ether summary material, may grant a temporary restraining order lo prohibit a  party (rum 
transferring properly. After an arbtrator Is appointed, Ihe arbtrator may decide alter a  fuller 
review o l tho ovtdenco thal Ihe parly should bo allowed to transfer Ihe property. Tnls would bo 
a proper decision b e a u so  the arbtrator, ra lher th3n the court, m ay have access tc more 
evidence and it Is the arbtrator who m akes the final decision on the merits.

7, Section 8(c) is  intended to insure thal so  long a s  a  party is pursuing the 3rbtretlon process 
w ide  requesting Ihe court lo provide provisional reSof under RUAA section 8(a) cr (b), Iho 
motion to tho court should not act a s a waiver o f that part/3 right to arbitrate a  matter. See 
Cal Civ. Proc Code § 1281.8(d).

SECTION 9, INITIATION OF ARBITRATION.
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(a) A person in tia tes an a/biratian proceeding by giving notice In a record to tna d h e r parte s 
to tho agreement to arbitrate in the agreed mariner between tho carries cr, tn tho absence of 
agreement, by certified cr registered mail, return receipt requested and obtained, or by service 
a s author red for the commencement of a  civil action. Tho notice must cescnba the nature of 
tha controversy and Ihe remedy sought.

(b) Unless a person ob|ects for lack or insufficiency of notice under Section 15(c) net later than 
the beginning of the arbitration hearing, the person by appearing a l the nearing waives any 
oWection lo lack of o rln su ffidancy c( notice

Comment:

1. Section 9 is a new provision in the R U M  regarding initiation of an arblra lion p roceedrn 
and Is more formal than the n d ice  requiremcnls in section 2, Tho language in section 0 Is 
based upon tho Flortda arbitration statuto and. to some extent, the Indiana arbitration a d . both 
of which Include provisions regarding Ihe commencement of an arbitration, Fla. Stat. Ann. § 
848.08 (1990); Ind. Code §  34-57-2-2 (1008).

2. Soction 0(a) Includes both the means o f bringing Iho nonce to the attention o l the other 
parties and tho contents of the notice of a daim . Beth the m a n s  o‘ giving Iho notice and the 
content of Iho notice arc sub ject lo  lha parties' agreement under sections 4(b)(2) and 9(a) so  
long a s any restrictions on the means or content are reasonable Nol only does this approach 
comport w'to the concept of party autonomy In arbitration but II a lso recognizes thal many 
parlies utilize arblra lion organizations that require greater or lessor specificity of nonce and

3 Tho Int/odudory language to section 0(a) concerns tne means of informing other ponies of 
tha arbitration procuodmg Many arbtra llon organizations allow parties to Initiate arbitration 
through tho use of regular mail and do nol require registered maJI or service a s In a civil adion. 
Sao, o .g , American V b  AssVt, National Rules for tho Resolution of Employment Disputes, R. 
4(b)(IX2); Center for F u b ic  Resources, Rules for Non-Administered Arbitration of Business 
Disputes, R. 2.1; National Arb. Forum Code ol Pro. R. 6(B); National Ass'n of Securities 
Dealers Code of Arb. Procedure, Part I, se c . 25(a); New York Slock Excnango Arb Rules. R. 
012(b). T b s more Informal m a n s  of giving notice without evidence o f receipt would be 
allowed under sodJon 0 berau se  sed ion  4(bX2) allows the parties lo agree lo too means of 
giving notice so  long a s  there are no unreasonable restrictions.

Likewise, parries, particularly to tight of tne increase in electronic commerce, may decido lo 
arbltralo disputes arising between them and to provide noilca of too Initiation or other 
proceedings of the arbtra llon process through electronic m a n s . Son, e .g., National Arb
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However, if tho parties do not provldo for a  reasonable m a n s  of notice, then section 9(a) 
requrcs toal they utilize either certified or registered mail, with a  relum-recelpt roquost and 
that such receipt is  obtained, or too sam e typo o i service a s authorized a s tn a ow l action. The 
lerm "obtained" is  intended lo  moan thal too receipt was returned rogardioss of whether too 
recipient signed It.

4. Section 0(a) explicitly requires toal notice of initiation of an crbtratlon proceeding be given 
to a'l patties to the arblralxm  agreement and nol just lo too party against whom a person files 
an aroilration daim  Far Instance, In a  consbuctlon contract with a  sing le arbitration agreomenl 
between multiple contractors and subcontractors. If one contractor commenced an arbitration 
p roaeding against one subcontractor, Secrion 0(a) requires that toe contractor oivo notice to 
as persons signatory to the arbitration agreement This Is appropriate b e a u s o  3 different 
contractor or subcontractor may havo an Interest In Iho arblra lion proceeding so  a s  to initiate 
its own arbitration proceeding or to request consolidation under Soction 10 or lo take other 
adion.

6. Section 9(a) a lso Includes a  content requirement lhal tho Initiating party Inform toe other 
partos of Tho nature of the controversy and tho remedy sough l" Sim ilar requirements are 
found In Iho Florida and Indtena statutes and in too arblra lion ro les of organizations such os 
Iho American Arbitration Association. Ihe Center for P ub ic Resources, JAMS, NASD 
Regulation, Inc.. and toe New York Slock Exchange (although slightly different language may 
be used in toe organizations' rotes). This language In sed ion 9(a) Is Intended lo Insure that 
panics provide sufficient Information In lha notice to Inform opposing pan ics of tho arblralion 
c lam s whllo recognizing that litis notice Is nol a formal pleading and toal persons who are nol 
attorneys often draft s to notices.

6. Sedion 23(a)(6) allows a court lo v a a le  an sward if there Is nol proper notice under secrion 
9 and tho rights of toe other party were substantially prejurficcd Section 0(b) requires lhal the 
complaining party make a timely objection to the lack or Insuffidoncy a l notice o l Initiation of 
tlic arblralion; tois requirement Is similar to toal found In sed ion 15(c) regarding nonce ol the 
arbitration h a r in g . Section 9(b) requires too party to ob jed  "no later than Iho beginning ot tho 
haring" under Section 15(c), which Is e  rime certain In toe arbilrallon process.

If me appearance a l toe arbtrallon hearing ts for toe purpose of raising too objection a s lo 
notice and such obtection has not otherwise been waived, the parl/ s appearance for too 
purpose of raising that objection should not be construed a s untimely.
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SECTION10. CONSOLIDATION OF SEPARATE ARBITRATION PROCEEDINGS.

(0) Except a s otherwise provided In subsection (c). upon (motion) ol a party to on agreement to 
arbitrate or to an arbitration proceeding, too court may order consolidation c f separate 
arbtrallon proceedings a s lo  a ll or somo of the da lm s if:

(1) thora ora separate agreements to arbtrate or separate arbitration proceedings between too 
same persons or one of them Is a party to a separata agreement to arbitrate or a separate 
arbllraUon proceeding with a  third person;

(2) toe dalm s subject to toe agreements lo  arbtrate arise in substantial pari from tne 53mo 
transaction or series of related transactions;

(3) too existence of a  common Issue  o f law  or fact creates Iho possibility of conflicting 
decisions In toe separate arbitration proceedings; and

(4) prejudice resulting from a failure to consolidate Is not outweighed by the risk of unduo delay 
or prejudice to too rights of or hardship to parries opposing consolidation.

(b) The court may en ter consolidation of separate arb lra lion proceedings as to somo claims 
and allow other claims to be resolved in separate arblra lion proceedings

(c) The court mny not order consolidation of the claims o f a party to an ogrcomont to arbitrate if 
the agreement prohibits consolidation.

Comment:

1. Multiparty disputes havo tong been a  source o f controversy In the entorcemenl of 
agreomonts lo arbitrate. When confiid erupts in complex transactions InvoMng multiple 
contracts, It ts rare for alt parties to be signatories to a sing le arblra lion agreement. In such 
a s o s ,  somo pantos may bo oound lo arbltralo while others are nol. tn other situations, there 
may be multiple arbtrallon agreements. Such realities ra ise the po ss ib ity  that common issue s 
of law or fad  will bo resolved In multiple fora, onhana'ng too overall expense of conflict 
resolution and leading to potentially Inconsistent results. Soo III Macneil Treatise § 33.3.2. 
Such scenarios aro particularly common In construction. Insurance, maritime and sa les 
transactions, but are nol limited lo  those settings. See Thomas J. Stipanowich, Arbitration ana Iho Multiparty Dispute: The Search tor WOtUablo Solutions, 72 Iowa L. Rev. 473,481-82 
(1987)

Mosl state arblra lion statutes, Ihe FAA, and most arbitration agreements do not specifically 
address consolidated arbitration proceedings. In the common ra se  where toe parties have
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failed to address too Issuo In Iholr arbitration agreements, s a n s  couns have ordered 
consolidated hearings whilo others have denied consolidation. In the Interest of adjudicaUve 
efficiency ond the avoidance of potentially conflicting roaiits, courts In Now York end a number 
of o lhersta tes concluded that they have live power to direct consolidated arbitration 
proceedings Involving common legal or (actual Issues. Sco County o f Sullivan v. Edward L  
Nazelek. Inc., 42 N.Y.2d 123.366 N.E.2d 72,397 N.Y.S 2d 371 (1977); see  also New England 
Energy v. Keystone Shipping Co., 355F.2d 1 (1** Cir. 1988), cert doNed, 489 U.S. 1077
(1969); Utton Bionehcs, Inc. v. Glen Constr. Co., 292 Md. 34,437 A2d 208 (1081); Grover- 
Diamond A ssoc v. American Arbitration Ass'n, 297 Minn. 324,211 N.W.2d 787 (1073); 
Polshekv. 8ergenCty. Iron Works, 142 N.J. Super. 518,362 A2d 63 (Ch. Div. 1976); E xbsrv , 
Slelten Constr, Co.. S50 P.2d 517 (Nov 1076): P laza Oev. Serv, v. Joe Harden 8uilder, Inc., 
294 S.C 430,365 S E2d 231 (S C, Ct. App, 1088),

A number of other co a ts  have hold thal In tho absence of an agreement by a ll pantos to 
multiparty arts nation they do not have the prover la  order consolidation of arbitrations despite 
tho presence of common legal or factual Issues See, o p., Slop S Shop Co. v. G tbane Bldg. 
C o , 364 Mass. 325,334 N .£2d 429 (1073); J. Brodie & Son. In c  v. George A  Fuller Co., 18 
Mich. App. 137. 167 NW.2d 3e6 (1069); Balfour. Guthrie S Co. v. Commercial Metals Co., 93 
Wash. 2d 109,607 P 2 d856(1980).

The spill of authority regarding the power of courts to consolidate arbitration proceedings In the 
absence of contractual consolidation provisions extends lo the federal sphere. In the absence 
ol clear direction In the FAA, courts havo reached conflicting holdings. The currenl trend undor 
tha FAA d is fa v jrs  court-ordered consolidation absent express agreement. See gonora/lylll 
Macneil Treatise §33.3; Glencore, Ltd. v. Sdtn ltzer Steel Prod. Co., 189 F.3d 264 (2nd Cir. 
1999). However, a  recant California appellate decision held that sta le  law regarding 
consolidated atbitraUon w as not preempted by federal artx'tration law under Ihe FAA. Blue 
Cross of Calif, v. Superior Cl.. 67 Cal. App. 4tli42,78 Cal. Rptr. 2d 779 (1998).

2. A growing number of )urisdic!lons have enacted statutes empowering courts lo address 
multiparty conflict through consolidation of proceedings orioinder o f parties even In tne 
absonce of specific contractual provisions authorizing such procedures. Sao Cal. Civ, Proc. 
Code §1281.3 (We3t 1007)(consolidation). Ga, Code Ann, § 0-0-6 (1998) (consolidation); 
Mass. Gen. Laws Ann. ch. 251. § 2A (West 1997) (consolidation); N.J. S la l. Ann. § 2A-23A-3 
(West 1997) (consolidation); S.C. Code Ann. § 15-48-60 (1006) Oolndor); Utah Coda Ann. § 
76.31a-9 (1998) (joinder)

Some empirical studies a lso  support court-crdarod consolidation. In a  survey of arbitrators In 
construction cases, 83% favored consolidated arbitrations Involving a ll affoctod parties. See 
Dean B. Thomson, Arbitration Theory and Practice: A Survey ot Construction Arbitrators. 23 
HofstraL. Rev. 137,165-87(1994), A sim ilar survey o f members of Iho ABA Forum on the 
Construction Industry found thal 93% of neatly 1,000 responding practitioners also favored
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consolidation of arbitrations Involving multiparty disputes. See Dean B. Thomson, The Forum's 
Survey on tho Current and Proposed AtA A!01 Dispute Pesc'ution Provisions, 16 Ccnstr. Law. 
3,6 (No. 3,1095)

3. A provision In the RUAA specifically empowering courts to order ccnsoiida'Jon In appraprtlto 
ca se s makes sen se  for severa l reasons. As In too ludictet forum, consolidation effectuates 
efficiency In conflict resolution and avoidance of conflicting results. 8y agreeing to include an 
arbitration d au se , parties have Indicated that they w ish their disputes to be rcsoived In such a 
manner. In many cases, moreover, a court may bo the only practical forum within which lo 
effect consolidation. .See Schenectady v , Schonadady Patrolmen's Benov. Ass'n, 138 A  D 2d 
882,883,526 N .Y .SSd 259,260 (1988), Furthermore, tt Is likely thal In many cases one or 
more parties, ollen non-drafting parties, w tl not have considered the Impad of tho arbitration 
d au se  on multiparty disputos. By establishing a default prevision which permits consolidation 
(subject to various limitations) in tho absence of a  spocffic contractual prevision, section 10 
encourages drafters to address ths Is su s expressly and enhances the possibility that ell parties 
will bo on notice regarding the Issuo.

Section 10 Is an adaptation of consolidation provisions In tha California and Georgia statutes. 
Cal. Civ. P roc Code § 128t.3 (West 1907), Ga. Code Ann. § 0-9-8 (1098). II g ives courts 
discretion to consolidate separata arbitration proceedings In the presence of multiparty 
disputos Involving common Issues o f fact or taw.

Uke other sections of the RUAA, however, Iho prevision a lso e/nbotSos Iho fundamental 
principle of Judicial ra sped for the preservation and onfcreeme/it of the terms o l agreements lo 
arbilrale. Thus, sed ion 10(c) recognizes that consolidation of a parly's claims shouto not bo 
ordered In contravention o l provisions cI arbitration agreements prohibiting consolidation. See 
a lso section 4(a). However, section 10 Is nol intended to address the Issue a s to the va lid ly  of 
arbilrallon clauses In Ihe context ot dass-wide disputes For cases concerning this Issue, soo.o.g., Lozaaa v. Dale Baker Otdsmobile, In c , 91 F.Supp. 2d 1087 (W.O.Mlch. 2000) (flndng an 
arbitration provision Is unconsdcnabto In part becauso it waives class remedies allowable 
under Truth In Lending Act ("TILA"), a s  well a s  certain dedaralory and inlundlvo relief under 
federal and stato consumer protection laws), on appeal to Sixth Circuit; Ramirez v. Circuit City 
Stores, W  Cal. Rptr. 2d 016 (Cal. CL App. I960) (finding arbitration clause In centred ol 
employment voided an unconsdonablo, In pan. becauso II would deprive arbitrator of authority 
to h earda ssw ide  daim), review granted and opinion superseded, 995 P.2d 137 (Cal, 2000); 
Powertd v. Bexley, 743 So. 2d 570 (Fla. C l App. 1099) (refusing te enforce arbitration d au se  
a s  unconsdonablo In pan because of Its ruboactlve application to praoxIsUng lawsuit and 
becauso one factor a s lo  Ils substantive unconsdonability was that II precluded Ihe possibility 
of ctassw lde relief); Jean R. Stemlighl. A s Mandatory Arbitration Moats (he Class Action, w tv 
tho Class Action Survive?, 42 Wm. S Maty L  Rev. 1 (Odober, 2000), butcf. Johnson v. West 
Suburban Bank, 225 F.3d 368, (3rd Clr. 2000) (hoiding that neither the text nor tho legislative 
history of TILA or the E ledm nlc Funds Transfer Acl ('EFTA*) Indicate an Inherent conftld 
botween TILA or EFTA ond Ihe right to arbitrate even though plaintiffs cannot proceed under 
tho d a s s  action provisions of (heso statutes); Thompson v. Illinois Title Loans, Inc.. 2000 W l
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45403 (N.D., Jan 11,2000) (samo as to TILA cialm); Sagal v. First USA Bank, N .A , 69 
F.Supp. 2d 627 (D. Del. 1999) (same), on appeal lo Third Circuit; Zawikowskl v. Benefidal 
Nan Bank, 1999 WL 35304 (N.D. III., Jan. 11,1999) (same); Randolph v. Green Tree Fin. 
Corp., 991 F.Supp. 1410 (MD. Ala 1997), rav'd on clhar grounds, 178F,2d 1149(1 i f  Cir. 
1999) cert, granted. 120 S.C1.1552 (2000) (samo); Lopez v. P laza Fin. Co.. 1996 W l 210073 
(N.O. III. April 25.1096) (samo); Brown v. Surely Finance Service. Inc., 2000 U S D tsl LEXIS 
5734 (N.D. III. Mar, 23,2000) (same); Moyers v, Univesl Homo Lean, Inc., 1983 W l 307747 
(N D. C a t, Aug. 4, 1993) (holding thal da im s of namod-plalntlff a u e r ie d  In d a s s  action under 
TILA and sta le  consumer protection act must be arbitrated); Howard v. Klynvold Peat Marwick 
Goerderter, 977 F.Supp 654,605, n.7 (S D.N.Y. 1997) (*A plaintiff " 'w h o  has agreed lo 
arbitrate a ll da im s arising out of her employment may not avoid arbitration b y  pursuing d a s s  
claims. Such claims must bo pursued In non-dass arbllraUon."); Doctor's A sso c , In c v. 
Hollingsworth, 949 F.Supp. 77.60-81 (D. Conn. 1698) (holding lha l d a s s  action contract 
Claims brought b y  franchisees were subject to arbitration provision o f franchising agreement 
requiring Individual arbitrations); Erickson v. Painewebber, Inc., 1950 WL 104152 (N.D. III.,
July 13.1990) (holding that fraud daim s of named-ptalnUff assorted In d a s s  adion musl be 
sib ,listed)

Even tn the absence ct express prohibitions on consolidation, Iho legitimate expectations of 
contracting ponies may limit the obitity of courts to conso'idate arbllraUon proceedings. Thus, a 
number o l decisions have recognized Ihe right of parties opposing consolidation to prove lha l 
consolidation would undermine their stated expectations, especially regarding arbitrator 
selection procedures. See Continental Energy Assoc, v. Asoa Brown Bovort, Inc., 102 A  D.2d 
167.598 N.Y.S 2d 418 (1993) (holding that denial of consolidation no tan  abuse of dscreiion 
where parties' two arbitration agreements differed substantially wllh respect lo procedures for 
selecting arbitrators and manner in which award was lo bo rendored); Stowart Tenants Corp 
v. Diesel Cons!/. Co,, 16 A  D.2d 695,223 N. Y,S.2d 204 (1962) (refusing to consolidate 
actitratlons where one agreement required AAA tribunal, other ca lled for arbitrator to bo 
appointee of president of real estate board); buf see  Connecticut G en l Life Ins. Co. v. Sun Life 
Assurance Co. of Can3da, 210 F.3d 771 (7m Clr. 2000) (noting that court deciding whether to 
consolidate arbilrallon proceedings should nol insist lhal it bo dear, rather than merely more 
likely lh3n not, that Ihe parses Intended consolidation) Therefore, section 10(a)(4) requires 
ccuns to consider proof thal the potential prejutico resulting from a failure to consolidate Is not 
outweighed by prejudice lo the rights of parties lo the arbitration proceeding opposing 
consolidation. Such rights would normally be deemed to Include arbitrator selection 
procedures, standards for the admission of ovldence and rendition of the award, and other 
express terms or ihe arbitration agreomenL In scmo circumstances, however, the imposition 
on contractual expectations will be slight, and no Impediment to consolidation: foroxamplo. if 
one agreement provides for arbitration In SI. Paul and tho other In adjoining Minneapolis, 
consolidated hearings In either city should not normally be deemed to violate a substantial right 
ol a party

Section lO(aX4) a lso  inquires courts to ccnslderwhother the potential prejudice resulting from 
a failure lo consolidate Is outweighed by "undue delay" or "hardship to Ihe parties opposing 
consolidation." Such undun deiay or hardship might result where, lo r example, ono or more 
separate arbilrallon proceedings havo already progressed to Iho hearing stage by Iho time the
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as the cases reveal, the mere desire lo havo ono’s  dispute heard in a soparatn proceeding Is 
not In and of Itself the kind of proof sufficient to prevent consolidation Vigo S.S. Corp. v. 
Marshl? Corp. of Monrovia, 26 N Y.2d 157, 162,257 N.E2d824,626,309 N Y.S 2d 165,168
(1970), remltlllur denied 27 N.Y.2d 535,261 N.E.2d 112,312 N.Y.S.2d 1003, cert, denied 400 
U S 819(1970); s o o s f so lll Macneil Treatise §33.3 2 (tiling cases In which consolidation was 
ordered despite allegations lha l arbitrators might be confused because of Iho Increased 
complexity of consolidated arbllraUon or trial consolldaUon would Impose addiUonal economic 
burdens on Ihe party opposing tt)

4. The language In Soctlon 100X1) regarding "separate agreement to arbitrate" and "separato 
arbitration proceedings" are Intended to cover arbitration among both principals and third-party 
beneflclartus of either Iho same agreement to aroltrata or separate agreements, such as 
guarantees, which Incorporate by reference the athlraUon provisions in tho underlying 
con lrac l Soo, e.g., Compania Es;-anola do PoMoos v. Nereus Shipping Co., 527 F 2d 066 
(2d Cir. 1075), cert denied, 428 U.S. 038 (1876); but soo United Kingdom v. Boeing Co.. 983 
F.2d66(2dClr. 1993)

S. A party cannot appeal a  tower court decislcn of an order granting or denying consolidation 
under section 28, regarding appeals, because the policy behind section 28(aX1) and (2) Is not 
lo allcxv appeals o l orders lhal result in dotaylng arbilrallon. Whether consolldaUon Is ordered 
or denied, Ihe arbitrations likely will coni'tue-eilher separately or in a consolidated 
proceodlng-and to allow appeals would delay the arbllraUon process,

SECTION 11. APPOINTMENT OF ARBITRATOR; SERVICE AS A NEUTRAL 
ARBITRATOR.

(a) II tne parties to an agreement lo arbitrate agree nn a method lor appointing an arbilralor, 
that method musl bo followed, un less tho method fails. If Ihe parties havo not agreed on a 
method, the agreed method fails, or an arbilralocappomtod falls or is unable to ac l and a 
successo r has not been appoinled, the court, cn (motion) of a  party to Ihe arbitration 
proceeding, shall appoint the arbitrator. An arbitrator so  appointed has a ll the powers of an 
arbitrator designated In the agreement to arbitrate or appointed pursuant to the agreed 
method,

(b) An Individual who has a known, direct, and material Interest In Lhe outcome oI Ihe 
arbitration proceeding or a  known, existing, and substantial relationship with a parly may not 
serve a s  an arbitrator required by an agreement to be neutral.
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Command

1. B ea u so  soctlon 11 is  3 waivable provision undor section 4(a), parties may choose their 
own method of selecting an arbitrator under section 11 (a). Parties oftentimes choose on 
arbilralor b e a u so  of that person's knowledge or experience or roialionstvp lo  toe parties This 
Is particularly Ihe case with non-neutral arbitrators who are aometlmea chosen because ol toa.r 
relationship to a party and m ayhave a direct Interest in the outcome. Soctlon 11(b) does nol 
apply lo non-neutra! arbitrators but only to neutral arbitrators. Moreover, because section 11(b) 
is  subject lo toa agreement of toe parties, they may chooso lo havo a  person with lha typo o l 
Interest or relationship described In this subsection serve a s a neutral arbitrator.

2. Tho award granted by an arbitrator who falls to disctoso too type of Interest or relationship 
described In section 11(b) is subject to a  presumption of v a a tu r  under sections 12(e) and 23
(e)(2). An arbitrator who d isp o sa l the type of Interest or relationship described tn section 11(b) 
and who, despite a timely objection b y  a  parly, decides to servo is  sub ject to v a a tu r  under 
sections 12(c) and 23(a)(2).

SECTION 12. DISCLOSURE BY ARBrTRATOR.

(a) Before accepting appointment, an Individual who Is requested lo servo a s an arbitrator, 
after maxing a reasonable Inquiry, sha ll d ispose  to alt partias to toe agreement lo arbitrate and 
arbitration proceeding and to any other arbitrators any known facts lhat a reasonable person 
would consider likely to affect toe Impartiality o f too arbitrator tn toe arbitration proceeding, 
including:

(1)a financial or personal Interest In toe outcome of ton arbitration proceeding; and

(2) an existing or past relationship with any of the panle9 to toe agreement to arbitrate or tho 
arbitration proceed ng, their counsel or representatives, a  w itness, o r another arbitrators.

(b) An arbitrator has a  continuing obligation to d isc lose to all parties to Ihe agroomen! to 
arbitrate and arbitration proceeding and lo any other arbitrators any facts lhat too arbitrator 
la m s  after accepting appointment which a  reasonable person would consldor likely to affect 
toe Impartiality of toe arbilralor.

(c) II an arbilralor discloses a fact required by subsection (a) or (b) to bo d isposed and a party 
timely objects to toe appointment cr continued service o l tho arbitrator based upon too (act 
disclosed, (ho objection may be a  ground under Section 23(a)(2) for v a a tln g  an award mado 
by toa arbitrator
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(d) II toe arbilralor d d  not disclose a fact a s  required by subsection (a) or (b), upon timely 
objection by a parly, tha court under Section 23(aX2) may v a a lo  an award.

(0) An arbitrator appointed a s  a  neutral arbitrator who doos not d isc lose a known, tirect, and 
material Interest In toe outcome of too arbitration proceeding cr a known, existing, and 
substantial relationship with a  party Is presorted to act with ovldenl partiality under Section 23(aX2>-
(1) If too parties to an arbitration proceeding agree to the procedures of an arbtrallon 
organization o ran y  other procedures for challenges to arbitrators before an award Is made, 
substantial compllanco wltn those procedures Is a condition precedent to a |moiion| to vacate 
an award on that ground under Section 23(aX2).

Comment:

1. Tho notion of decision making by independent neutrals Is central to the arbitration process 
Tho UAA end otoor logoi and ethical norms niflocl tho principle that arbitrating parties havo tho 
rtghl to bo judged Impartially and independently. Ill Macneil Treatise §282.1. Thus, section 12 
(a)(4) of tho UAA provides that an award may bo v o a ts d  where ‘ there was evident partiality 
by an arbitrator appointed a s  a  neutral or corruption In any o l toe arbitrators or m isanduc l 
prejudicing too rights of any party.* See RUAA section 23(aX2); FAA section 10(3X2). This 
basic le n d  o l procedural fam ess assum es even greater significance In light of too strict limits 
on Judicial review o l arbitration awards. Sob Drinano v. St3te Farm M u l Auto Ins. Co., 153 III. 
20 207,212, 606 N.E.2d 1181,1183,180 III. Dec. 104,108 (1892) ("B eauso  courts havo 
given arbitration such a presumption of va lid lyonco  toa proceeding has begun, i l l s  essential 
that toe process by which toe arbilralor Is selected be certain a s  lo  too Impartiality ol the 
arbitrator.").

Tho probtom of arbitrator partiality Is a difficult ono b e a u so  consensual arbitration Involves a 
tension between abstract concepts of Impartial justice and the notion tost partes are entitled to 
a decision makor o f toeir own choosing, Including an export with too b iases and prejudices 
Inherent In particular worldly experience. Arbitrating parties Irequenlly crioose arbitrators on 
the basts of prior profess'onal or business associations, or pertinent commercial expertise.
See, e.g.. Morelite Constr. Corp. v. New York City OlsL Coundl Carpenters Benoltl Funds, 748 
F.2d 78 (2d Clr. 1984); Natioral Union Fire Ins. Co. v. HP I Cargo Sys., Inc., F .Supp., 2000 
WL 3"*$802 (S 0 N.Y. March 20,2000). The competing goale of party choice, dosired expertise 
and Impartiality m ust bo balanced by giving parties "3ccess to a ll Information which might 
reasonably aff act Ihe arbitrator's partiality." Burtlngton N. R R  Co. v. TUCO, Inc., 960 S.W.2d
629.637 (Tex. 1997). Olhor factors favoring early resolution ol tho ponloiity issues by Informed 
parties aro legal nnd p ra c lla l limitations on posi-awatd judicial policing o l sucn mailers,

Much of the law on toe Issue of arbitrator partiality stems from tho seminal a s e  ol Commomvoallh Coatings Corp v, Continental Casualty Co., 383 U.S. 145 (1968), a decision 
under toe FAA In that a s c  tho Supremo Court held that an undisclosed business relationship 
between an arbitrator and one of the parties constituted "evident partia'lt/ requiring u aa t in g  
of the award. Members of toe Court t ille red , however, on toe standards (or disclosure. Justice
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Black, writing for a  four-judge plurality, concluded lhat disclosure of "any dealings lhat might 
create an Impression ol possible bias* or creating "6von an appearance c f bias" would amount 
to evident partiality. Id at 149. Justice White, in a  concurrence joined b y  Justice Marshall, 
supponod a more Bmlled lest which would require disclosure ot "a substantial interest In a ffm  
which has done more than trivial bus iness with a  party." Id  a t 150 Three dissenting justices 
favored an approach under which an arbitrator’s fa Jure to d isc lose certain relationships 
established a rebuttable presumption of partiality.

The spill o f opinion In Commonwealth Coati.rgs Is  reflected In many subsequent decisions 
addressing motions to v a a le  awards on grounds o l 'evident partiality" under federal and state 
law. A number of decisions have applied tests ekln to Justice Block's "eppooranco of bios" test. 
Sue, e g., S .S .Co . v. Cook Indus , Inc., 495 F.2d 1260,1263 (2d Clr. 1973) (applying FAA 
failure to disclose relationships that "might create an Impression of possible bias'). Somo 
courts have Introduced an objectivo oloment Into too standard-toal Is . viewing toe facts from 
the standpoint of a reasonable person apprised of alt toe circumstances. See, e.g., Curtate v. 
AMCO Ins. Co , 48 Cat App,4th 600,65 Cat. Rptr. 2d 685 (1990) (finding that question Is 
whether record reveals facts which might create an impression of possible b ias in eyes of 
hypothetla l, reasonable person).

A greater number of otoor courts, mlnoful of Ihe tradeoff bolween impartiality and export,so 
inherent In arbitration, havo placed a  higher burden on those secXIng to vacato awards on 
grounds of arbitrator Interests cr relationships. See, o.g., Merit Ins. Co. v. Leatherby Ins. Co., 
714 :• 2d 673,68t (7ih Clr. 1083), a r t .  denied, 464 U.S. 1009,104 S. Ct. 520,781. Ed 2d 
711, notified, 728 F.2d 943 (7lh Cir. 1084) (applying FAA circu d istances m usl bo "powerfully 
suggestive cf btes"), Artists & Craftsmen Builders, Ltd. v. Schopiro, 232 A 0.2d 2C5,648 
N.Y.S.2d 550 (1896) (staling thal though award may be ovortumed on proof of appearance of 
txas or partlaOly, party sucking to v a a te  has heavy burden and must show prejudice).

2  In view of toe critical Importance of arbitrator disclosure to party choice and perceptions of 
fairness and the need for more consistent standards to ensure expectations in this vital area, 
section 12 se ts forth affi. malivo requirements to assure lha l parties should access to all 
information that might reasonably affect toe polonliol arbitrator's neutrality. A primary moCol for 
tne disclosure standard in section 12 Is toe AAA/ABA Code of Ethics for Arbitrators tn 
Commercial Disputes (1977), which embodies too principle that "arbitrators should disclose the 
cusienco of any Interests or relationships which aro likely lo  affect toeir impartiality or which 
night reasonably create toe appearance of partiality or bias." Canon II. p.6. These tisdosuro 
provisions aro often d ie d  by courts add re ssng  disclosure Issues, e.g ., WilSam C. Vick Constr. 
Co. v  North Carolina Faim  Bureau Fed., 123N.C. App, 97.100-01,472 S E 2 d  348,348
(1998), and havo been formally adopted by at least ono state court See S3reco Ins. Co. of 
Am. v. Slariha, 346 N.W 2d 663,666 (Minn. CL App 1884); se e  also Tox. Civ. Prac. S  Rem. 
Code § 172.056; (or a more stringent arbitration disclosure statute, see Cat. Civ, Proc. Code 
§§ 126t,6.1261.9,1261.05,1297,121,1207.122 (W esl Supp. 1698). Substantially similar 
language is contained in disclosure requirements of widely u sed  securities arbilrallon rules. 
Seo, e.g., NASD Code of AbllraLon Procedure § 10312 (1008). Many arbitrators aro already

familiar with those standards, which provide for disclosure of pertinent Inieresls in the outcome 
of an aroitrail on and o l relationships with partioa. representatives, w itnesses, and otoor 
arbitrators.

The Orafilng Commiltee deddod lo delete the requirement of disclosing "any" financial or 
personal Interest In toe outcome or "any" existing or past relationship end substituted tho terms 
"a' financial or personal interest In tho oulcomo or "an" existing or past relationship. The Intent 
was not lo include da minimis Interests or relationships. For example, If an aibilralor owned a 
mutual fund which a s part of a large portfolio of Investments held some shares ol stock in a 
corporation Involved a s  a party In an atbilralion, It might net be reasonable lo  expect Ihe 
arbitrator to know o f such Investment and In any event Iho Investment might bo ol such an 
Insubstantial nature so  a s  nol to reasonably affect Ihe Impartiality of the arbitrator.

3. Tho fundamental standard of section 12(a) ts an objective ono: d isclosure Is required of 
facts lhal a  reasonable person would consider likely to affect Ihe arbitrator's Impartiality In tho 
arbilrallon proceeding. Soo ANR Coal Co. v  Cogenlrix of North Carolina, Inc., 173F.3d493 
(4ln Clr, 1989) (tTrting lh a l relationship between aroitrator and a  party Is loo Insubstantial tor 
•reasonable p o r s o , iu  conclude that there was Improper partiality so  a s  lo vacate award 
under FAA); Beebo Med. Center, In c  v. Insight Health Servs. Coip- 751A2C 426 (Del. Ch. 
1999) (finding thal an ertxlrator's nondisclosure of a  relationship w il l an attorney representing 
o party In arbitration matter is substantial enough to create a  'reasonable Impression of b ias" 
thal requires v a a tu r  of arbitration award) Tho ‘ reasonable person* lost is intended lo  make dear thal the subjective views of toe arbitrator or tho parties aro not controlling. However, 
parlies may agree lo higher orlower standards fordisclosuro under section 40X3) so  long a s 
they do nol "unreasonably restrict" Ihe right to disclosure. For instance, In labor arbitration 
under a collective-bargaining agreement because Iho parties often interact with each otoor and 
arbitrators, and have personal relationships with each othorand arbitrators, tho Code of 
Prcfosslcnal Responsibility o l Arbitrators o l Labor-Managernent Oispules presides: "Thera 
should ho no attempt to be secrctlvo about such friendships or acquaintances but disclosure Is 
not necessary un less somo feature of a  particular relationship might reasonably appear to 
impair Impartiality." Section 2.B.3.a. Thus a reasonable person tn Ihe field o l labor arblra lion 
may not expect personal, professional, or otoor past relationships to bo disclosed. tn other 
fields where parties do nol havo ongoing relationships, an arbitrator may be required lo 
disclose such relationships.

Soctlon 12(a) requires an arbitrator to make a "reasonable Inquiry" prior to accepting an 
appointment a s  to any potential conflict o l Interests. The extent ol m is Inquiry may depend 
upon the circumstances o l Ihe situation and tho custom in a  particular industry. For instance, 
an attorney in a law firm may bo required to check with olhor attomoys In toe firm lo determine 
If a ccep tsn a  of an appointment as an arbitrator would result In a conflict of Interest on the part 
c f that attorney b e a u s e  of representation by an attorney in toe same law firm of uno of toe 
parties in another matter.
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Onco an artxlralor ru s  mafla a  "reasonable inquiry" a s required by section 12(a). Ihe arbilralor 
will be required lo d isdose only "known 'acts* lhal might affect Impartiality. Tho term 
"knowledge" (which Is Intended lo Include "known") Is defmed In section 1(4) lo mean "actual 
knowlodflo,"

Section 12(b) Is Intended lo make Ihe d isclosure requirement a continuing ono and applies lo 
conlSds that arise or become ovidenl during Ihe course of arbitration proceedings. Sec tiers 12
(a) and (b) also pravtta lo whom ihB arbilralor musl make disclosure. ThB aibilra lor mosl 
disclose facts required under sedion 12(a) and (b) (0 Iho parties lo Ihe arbi/allon agreomenl 
and lo  the arbitration proceeding and lo any other arbitrators If ihe parties am represented by 
counsol or other authorized persons, the arbitrators can make such representations lo those 
individuals.

4, SecUons 12(c). (d). and (0) seek lo accommodate the tensions between concepts of 
partiality and Iho need for experienced decision makers, a s well a s  tho policy of relative finality 
in arbllral awards. Therefore, in soction 12(0) a  neutral arbitrator's failure to disclose "a known, 
direct, and material Interest In Ihe outcome or a  known, existing. and substantial relationship 
with a party," g ives rise Co a presumption of "evident partiality* under sed ion  23(a)(2) Cl. Minn. 
S la t Ann. § S72.10(2) ( le s s )  (failure to (Sscloso con llld  01 interest or material roiarionshrp Is 
grounds for vacalur of award). A person who has Ihis lypo o f Interest or relationship. In U10 
abscnco of agreomenl by the parties. Is nol lo serve as a neutral orbllrator under section 11(b). 
Failure lo  disclose lhal lypo of interest or relationship creates Iho presumption o l vacalur In 
section 23(a)(2). In such cases. II is  then Iho burden of the party defending lire award to rebel 
Iho presumption by showing dia l Ihe award was nol tainted by lha non-cSsdosura or there In 
fact was no prejudice. See, e.g . Drlnanov. Slate Form Mu!. Auto Ins. Co.. 153 IB. 2d20>,214- 
10,6b0 N.E.2d 1181,1184-05,100 III. Dec. 104.107-00 (1902). A party-appointed, non- 
neutral arbitrator's fa-lure to d isdose would be covered undor Ihe conupiion and miscondud 
provisions of Section 23(a)(2) because in mosl cases II Is presumed lha l a  parly arbitrator is 
intended lo  be partial to the side which appoinled lha l person.

Section 12(d) Involves Instances other than "a known, direct, and malarial Inlerosl In Ihe 
oulccme of Ihe aibilralton proceeding or a known, existing, and substantial relationship with a 
parly" of an arbitrator's failure lo dtsdoso lhal do nol create a rebuttable presumplton of 
evident partiality by a neutral arbilralor but nevertheless may be a ground for vacalur under 
sed ion 23(a)(2)

Secuon 12(c) covors Instances where Iho arbilralor makas a  required disclosure, a parly 
objects 10 lhal arblra lo t's service, but Ihe arbilralor overrules Iho objedlon and continues 10 
serve In too situation of a disclosed Inlerosl or relationship. Ihe presumption of evident 
partiality In soctlon 12(d) does nol apply even If Ihe disclosure Involved 'a  known, d ie d , and 
material Interest In Iho outcome of Ihe arbtra llon proceeding or a known, existing, and
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Challenges based upon a  lack o l impartiality. Including disclosed or undisclosed facts.
Interests, or relationships are subject 10 lha developing case  law under sed ion 23(a)(2). Courts 
a lso are given wldor latitude m deciding whether lo  vacate an award under section 12(c) and
(0) lhal Is permissive In nature (an award "may" bo vacated) rather man sed ion 23(a) which is 
mandatory (a court "shall" vacaio an award).

Sedion 12(c) and (d) a lso  require a party to moke a Umoly objection to Ihe arbitrators 
continued service In order lo  preserve grounds to vacaio an award undor section 23(a)(2). 
Bossley v. Marinor Fin. Grp., In c , 11 S.W.3d 349.351 (Tex CL App. 2000) f'A parly who does 
nol ob jed  to Iho solectlcn of Iho arbilralor or 10 any a lleged bias on Die part of (he arbilralor at 
Ihe lime ot tho hearing waives Iho rioht to complain"). Where Ihe arbilralor makes Iho 
disdosure under sod lon  12(c) prior to Ihe hearing, (ho party normally m usl ob jed  prior to the 
hearing; If the a ib ilra lor fails lo  d isdo se  a required fa d  u ndc rsed lon  12(d), the party should 
object vwlnln a  reasonable period a fle r Ihe person teams or should havo learned of the 
undisdosod fad .

5. Special probioms aro presented by bipartite panels Involving non-neutral arbllralors-lhat Is, 
In situations such a s whore each of Iho aibllraung partos se tec ls an arbilralor and a third, 
neutral arbitrator Is Jointly selected by toe arbitrators chosen by ihe parlies. Sob generally m 
Macneil TreaUse § 20.4. In somo such cases. II may be agreed lha l too arbilrators chosen by 
tho partos aro not regarded a s  "noutral* arbiraiors. but are deemnd to be predisposed toward 
lha party which appoinled them Sao, e .g .. AAA, Commercial Disp. ResPurion Pro. R-12(b), 
18. However, In other situations oven Iho arbitrators appointed by Iho parties may have n duly 
o l neutrality on somo or all Issues . Tha Integrity of Ihe process demands lhal Ihe non-neutral 
artiba le rs chosen by Iho parlies, like neutral arbilrators, d isclose pertinent Inle.resis and 
relationships lo  all parties a s  well a s olhor mombors o l Iho arbilrallon panel. II Is particularly 
Important for tho neutral arbilralor to know Ihe Inlerosl of toe arbitrator se lected by each of the 
parties if, for example, ouch non-neutral arbi'ralor is  being paid on a conllngonl-fee basis 
Thus, sod lon 12(a) and (D) apply to non-neutral arbitrators bu l under a  "reasonable person" 
standard for someone in tha position o f a party and nol a neutral arbitrator. Nasca v. Slate 
Farm MuL Automobile Ins. Co., 2000 WfL 374207 (Colo. C l. App., April 13.2000) (finding lhal 
party-appointed arbitrator had du ly lo  d isdo se  substantial business relationship with Ihe party)

Sedion 12(c) and (d) a lso  apply to non-neutral arbllralora bul with a somewhat different offect 
than lo a neulral orbllrator. For example, an undisclosed substantial rulalionshlp between a 
non-neutral arbllrator and lha parly appointing lha l arbilralor may bo Ihe subject cf a morion lo 
vacate under sed ion  23(aX2). See Donegal Ins. Co. v. Longo, 415 Pa. Super. 620,632-34. 
610 A,2d 466,408-69 (1092) (slating lha l In view of allomoy-dionl relationship between 
Insured and toe non-neutral arbilralor se lected by lha l party, arblra lion proceeding did nol 
comport wlto orocedural duo process). However, an award would bo vacated oa'y where a
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non-neulral aibilralor falls to d isdose Information lha l amounls lo  "corruption" or to 
'm iscondud prejudldnu Ihe rights of a party" under section 23(a)(2)(B) and (C). Tho ground of 
"evident partiality" In sedion 23(aX2XA) by lls terms only applies lo  an a rb ira lo r appoinled as 
a neutral" and il would nol make sense lo apply inis ground to a non-neutral arbira lor whose 
funeon in many arblralion sellings is  lo b e  nn advocate for ono of Ihe parties.

II is  a lso Important 10 nolo lhal Ihe d isdosure requirements of sod lon 12 are waivablo under 
section 4(a)as lo non-neulral aroilralore appointed b y  parries In regard to neulral artxlralcrs. 
toe parties under section 4(bX3) can vary (he requirements ot sedJon 12 so  long a s  they do 
nol "unreasonably restrict" iho right (0 disclosure.

6 Often partes agree to a procedure for challenges lo arbiraiors, such a s  a determination by 
an arblra lion organlzallon. Secrion 12(f) conditions posl-a.vard resort lo Ihe courts under 
sed ion 23(aX2) upon compliance with such agreed-upon procedures, See, e.g.. Bemslein v. 
Grameroy M ils. In c . 10Mass App. CL 403.414,452 N E.2d 231,233 (1B83) (Blaringlhal 
AAA rule Incorporated by arblralion agreement helps lo doscrlbo lovef of ncm-disdosura lhal 
can lead 10 invalids lion of award)

SECTION 13. ACTION BY MAJORITY. If Ihore Is more than ono arb ira lo r, Ihe powers of an 
arbira lor m usl be exercised by a majority of Ihe arbitrators, bul a ll of Ihem shall conduct toe 
hearing under Sedion 15(c),

Comment:

1 Becauso this section Is nol Included In scd icn  4(b) and (c), tno requirements of majority 
action and lhat an arbiraiors musl condud tho hearing may bo changed by Iho parries In Iholr 
agreement lo arb ilra la  However, in Ihe absence of an agreement lo  Iho contrary, a majority 
will determine claims and issues when Ihcro is  a pane) of arb iraio rs dedding a  case and all 
Ihe arbilrators on (he panel musl conduct the hearing.

SECTION 14. IMMUNITY OF ARBITRATOR: COMPETENCY TO TESTIFY; ATTORNEY'S 
FEES AND COSTS.

(a) An arbilralor or an arbilrallon organization adtog in r ia l capacity Is Immune from civil
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liability to toe samo extern a s  a Judoe c f  a  court o f Ihis S late ad tog  In a Judicial capacity

(b) The Immunity afforded by tois sed io n  supplements ony Immunity under other law.

(c) The failure o f an arbilralor to make a d isdosure required by Secrion 12 does nol cause any 
lo ss o l Immunity under this secUon.

(d) to a Judicial, administrative, or similar proceeding, an arb ira lo r or representative of an 
arbilrallon organization la nol competent to testify, and may nol bo required lo produce records 
a s  lo any statement, condud , decision, or ruling occurring during Iho arblra lion proceeding, lo 
iho same exlent a s  a Judge u f a  court of Ih is Stole acting In a luoidal capadiy. This subsection 
does nol a p p y

(1) lo too oxlont necessary to determine toe daim  o f an arbira lor, arblra lion organization, or 
representative of too a rb lra lion  organization against a  party 10 too arblra lion prorueding; or

(2) lo a hearing on a [morion] lo vacate an award undor Section 23(aX 1) or (2) If toe (movantj 
establishes prima fade  thal a  ground for vacahng toe award exists.

(e) II a person commences a  d v il action against an arbilralor. arbllrallon organlzallon, or 
represenlarive of an a rb lra lion  organlzallon arising from Ihe services of too arbtrator, 
organization, or represcntorivo or II a person seeks lo compel an arbira lor or a representative 
of an arbitration organization (0 testify or produce records in violarion of subsection (d). and toe 
court decides that Ihe arbtrator, arbilrallon organization, or representative of an arblralion 
organization Is Immune from civil liability o r lha l too a rb ira lo r or repmsenlarivo of Ihe 
organization Is not competent to lostlfy, Iho court sha ll award lo Iho arbiralor, organization, or 
representative roasonablo attorney's fees and other reasonable expenses ol litigation.

Common!:

1. Sedion 14(a) regarding an  arbitrator's Immunity Is based on Iho languago of former section
1260.1 of too California Code of Civil Procedure ostabish ing Immunity for arbilrators. Section
1260.1 was enacted wllh an expiration date and was nol renewed. See a/so Cal. C iv Proc 
Code § 1297.110 which gives Iho same proledlon lo arbitrators In International arbitrations 
end unlika § 1260.1 has no exp iation da le and Is still In offed. Throe other sla tes presently 
provide somo form of arbtra! Immunity In Iholr arbtrallon statutes. Fla. Slab Ann. § 44.107 
(Wosl 1985); N.C. Gen. S la t. § 7A-37.1 (1095); Utah Codo Ann. § 78-3lb-4 (1994)

Artxtral Immunity has its origins In common law lud lda l immunity, mosl ju n sdd ion s track Iho 
common law d iredly. The koy 10 Ihis Identity Is toe "functional comparability" of toe role P  
arbiraiors and Judges. See Butz v. Economou, 438 U.S. 478,511-12 (1978) {establishing toe 
pnnciple toal Ihe extension of jutSdal-like Immunity to non.Judidal officials I t  property based on 
iho "functional comparablily" of too individual's a d s  and Judgments lo Ihe a d s  and judgments 
of Judges); se e  a/jo Corey v  New York S lock Exch.. 091 F.2d 1205,1208 (6th Clr. 1962)
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(applying tho functional arnp3iabt.ty" standard for Immunity), Anlolna v. Byars A Anderson, 
In c . 508 U.S. 429.435-36 (1993) (hclrfng mat ihe key to Ihe extension of judicial Immunity lo 
non-judicial officials is  ih s •performance of the function of rosoMng dispulos Between parties 
or of aulhomativety adjudicating private rights").

In addition lo the grant of Immunity from a civil action, arbilrators are a lso  generally accorded 
immunity from process whsn subpoenaed or summoned lo  testify In a judicial proceeding In a 
case arising from their sendee as aibilralor. See, o.g,, Andros Compania MartUma v. Marc 
Rich. 579 F.2d 691 (2d Cir. 1076). Gramling v. Food Math, A Chom, Corp., 151 F. Supp. 353 
(W.D. S.C. 1957). This full Immunity from any dv ll proceedings Is  whal Is Intended by Iho 
language in section 14(a).

2. Sed ion 14(a) a lso provides Ihe same Immunity a s  Is p 'tv ided (o an arbilralor lo an 
arbilrallon organization. Extension of lu rfda t Immunity lo Iboso arbllra llon organizations Is 
appropriate lo  Ihe exlent lhal they aro acting I n  certain roias and wllh certain rcsponsibJ.lics" 
lha l aro comparable fo Ihosa of a Judge Ccroy v. New York Stock Excfi., 691 F.2d 1205,1209 
(8th Clr. 1082). This immunity lonoutral arbitration organizations la appropriate becauso Iho 
duties thot they perform In administering the arbitration process are toe functional equivalent of 
Ihe ra les and roipensibil.Uoj of judpe i administering Ihe adjudication p rocess In • court of law. 
Thero Is substantial precedent for tote conclusion. Seo, eg., New England a  caning Serv., Inc. 
v. American Arbitration Ass'n, 199 F.3d 542 (1st Clr. 1099); Honn v. National A ss’n of Sec. 
Dealers, Inc., 162 F.3d 1014 (HU Clr. 1999), Hawkins v. National Ass'n of Sec. Dealers, In c , 
149 F.3d 330 (Sin Cir. 1988): Olsen v. National Ass'n of Sec. Oealors. Inc.. 65 F.3d 361 (6th 
Clr 1G96); Aerojet-General Corp. v  American Arbitration Ass'n. 478 F.2d 248 (9th Cir. 1073); 
Cort v. American Arbllralion Ass'n, 795 F. Supp 870 (N D. Cal. 1882). Boraks v. American 
Arbilrallon Ass'n, 205 Mlch.App. 140,517 N.W.2d 771 (1094); Candor v  Amedean Arbitration 
Ass'n, 97 Misc. 2d 267,411 N.Y.S 2d 162 (Sup. C l., Tioga C ly 1978).

3. Section 14(b) makes dea r toal Ihe statutory gram ol Immunity Is  Intended lo  supplement, 
and nol diminish, lha Immunity granted arbitrators and neulral arbh ralion organizations undor 
any Judldal, statutory or other law.

4. Soction 14(c) is included (o insure lha l, If an arbiralor falls lo make a  disclosure required by 
section 12. then toe ly rica l remedy Is vacalur under section 23 and not le s s  ol arbllral 
Immunity under section 14, Such a  rosull Is sim ilar lo  too effect of jud icia l immunity.

5. SodJon 14(d) Is based on Ihe California Evidence Code, which provides toal arbitrators ahall 
nol be "competent lo  testify * * ’ a s to any statement, conduct, decision, or rating occuntng al 
or in conjunction wllh toe prior proceeding.' Cal. Evld. Code 5 703.5. New York and New 
Jersey have adopted similar provisions lha l prohibit anyone from calling an arbitrator a s  a
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actions a l Ihe Iriai-courl level and on appeal.

7. In fe c tio n  14(0)2) only a "party"lo Ihe arbitration procecfling would file a mouun lo v rc a le  
under section 23(a)1) or (2). However, toe term "person" Is used In section 14(e) because a 
third parly, I.e., a person who Is not party lo too arbilrallon agreement or toe arbitration 
proceeding, might bring an adion against an artxlralor. For instance, In multiple arbitration 
proceedings with subconlradors fling separate arbtrallon da lm s against genaral contractor x . 
Arbilralor A may make an award In a  case  botweon general contractor X and subcontractor Y. 
In a lalor arbllrallon proceeding bolweon general conlrador X and subcontractor Z before 
Artxlralor B, Z may attempt to subpoena teslimony or records from Arbilralor A in too prior 
proceeding. Another possibio scenario occurs whon Arbilralor A Issues a subpoena to T. a 
third party, and T deddes to bring an ad ion  against Arbiralor A  In thcso Instances, Artxlralor 
A should bo able to assert arbitral Immunity and recover costs and attorney's foes undor 
sed ion  14(e) against Z  orT who would bo "persons’  bul nol nocossanly 'parties' lo Iho 
arbitration proceeding between X and Y.

B Section 14 does nol grant art,Iralors or arbitration organizations Immunity from criminal 
liability arising from toalr condud in tooir arbllral or adminlstralivo roles. This comports with too 
spa ise common law address top arbitral Immunity from criminal liability. Soo, eg., Cahn v. 
IlGW U , 311 F.2d 113,114-15 (3d Cir. 1062). Babylon Milk & Cream Co. v  Horowitz, 151 
N Y S.2d 271 (N.Y. Sup. CL 1058).

The provision a lso Craws no distinction between neulral arbilrators 3"d adrocaie  arbitrators 
Both lypes of arbilrators are oovoreo by tots provision.

SECTION 15. ARBITRATION PROCESS.

(a) An arbilralor may condud an arblra lion In such manner a s  Iho arbilralor considers 
appropriate for a fair and oxpedlious disposition of Iho proceoSng. The autoorliv conferred 
upon Ihe a ibilra lor indudos Ihe power lo  hold conlerencos with Iho parties to toe artxration 
procoedtog boforo toe hearing and, among other matters, determine Ihe admissibility, 
relevance, materiality and weigh! of any evidence

(b) An aibilra lor may d cdde  a  request lor summary disposition of a  da im  or particular Issuo:

(1) if all interested parlies agree; cr

(2) upon request of one party fo toe arbilrallon proceeding If to3i party g ives notice lo all olhor 
pantos to Iho proceeding, and too olher parties havo a reasonable opportunity to respond.
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witness In a  subsequent proceedng. N J R. Super. CL R  421A4; N.Y. Cl R  §28 12. 
Conslstenl with tha protections afforded Judges, section 14(d) Is Intended lo protect an 
a rbira lor or a  ropresonlaUve of an arbllralion organize Son from Being required (o testify or 
produce records from an arbtra llon proceeding In any ovfl action, administrative proceeding, 
or related mailer. However, I' 'ho law  of a  given s la te  wculd requiro a  Judge to testify In a 
proceeding for slrong pub ic policy reasons, such a s  Involvement In a  criminal mailer, an 
a rb ira lo r or representative of an arbllraUon organlzallon would likewise bo required to testify.

An excepiion Is made In sod lon  14(d) 1) for d luatlons such a s when an arbiralor. artXtralion
organization, or representative of an arbllrallon organization asserts a daim  against a party lo
too arbllrallon proceod'ng, For Instance, an arbilralor may bring art action against one of Ihe
parties for nonpayment o l fens to toe arbilralor and may havo lo  give teslimony In order to
rocovzr. II, in an adion by toe arbilralor lo  recover a  fee. toa oihor party files a counterclaim
against Ihe a rb ira lo r attacking tho award, tois soctlon Is Intended to allow Ute arbilralor lo
testify as to toe orttlratoris claim, bu l too arb ira lo r eannol be required to testify or produce
records as lo lha party's counterclaim attacking too merits of toa a r , re. Otoerwisa toe parly 1
can drcumvenl too general rule against requiring an arbibalor to proviao teslimony by fordng
an adion by toe a ibbtalor by, for instance, nol paying a contractually required fee for Ihe
arbitrator's cervices

1
Section 14(d)(2) recognizes lha l arbitrators who have engaged In corruption, fraud, partiality or 
other misconduct lha l are groutds lo  vacaio an award under sections 23(a)1) and (2) may be 
required to g ive testimony so  toal a  party will havo evidence to prove such grounds. Such 
lesUmony or records from an arbilralor are only required after toe objecting party makes a 
sufffdenl initial showing lhal such grounds exJsL Sea Caroiina-VlrgirXa Fashion Exhibitors In c  
v. Gunter. 291 N.C. 208,230S.E.2d 360,388 (1976) (holding that where thero is  objective 
bas is to believe thal a rb ira lo r m iscondud has occurred, deposition of toe arbira lor may be 
permitted and the deposition adm ilied In ad icn  for vacalur) A party's allegation of toese 
grounds without a shaving o l Indopcndcnl, objocllve evidence should bo Insufficient to require 
an arbiralor lo  testify or produco records from toe arblra lion proceeding.

8. Section 14(e) is Intended lo  promote arbitral Immunity. By definition, almost all suits against 
arbllralore, arb lra lion organizations, or roprosenlallvos of an arblra lion organization arising 
out o l too good-falto discharge of arbiln I powers aro frivolous because of too breaoin of their 
rospedrvo Immunity. Spurious lawsuits against arbitrators, arbrtralicn organizations, and 
represenlallvos of an arbitration organization orinvolvcmo.il in cd la ie ra ljud lda l or 
Udminlsirallvo proceedings dolor individuals and onlltlos from serving In such capacrUes and 
lharoby harm the arbtrallon process because of toe costs Involvod In defending oven frivolous 
actions. Parties considering such litigation should be discouraged by lha pmspoct of paying 
too llligatlcn expenses o l Iho arbiralor, arbllralion organizations, or ropresonlatives of an 
arblra lion organization. Whon they aro nol, too statute enables toe arbiraiors, arblra lion 
organizations, or representatives o l an arb lra lion organlzaUon lo recover ihelr litigation 
expanses and nol lo lose toeir fee a rd  incur other expenses In toe cefense c l  a frivolous 
law su it Tho terms "other reasonable expenses of liugalion' aro Intended lo Include both
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(c) II an arbiralor orders a  heartng. toe arbilralor sha ll set a Umu and place and givo notice of 
ihe heanng nol le ss lhan five days bolore lha hearing begins. Unless a  party to too arblra lion 
proceed ng makes an objection to lack or Insu lfldency of notice not later lhan toe beginning o l 
toe hearing, too parly's appearance al too hearing vralvos Ihe objection. Upon request ol a 
parly to toe arb lra lion proceeding and for good cause  shown, or upon Iho arblratoris own 
Inilialivo, toe arbilralor may adjourn toe hearing from Uma to limo a s  necessary bur may nol 
poslpono toa hearing lo  a llmo later than toal ftxod by too agreamant lo  arbitrate for making 
Ihe award un less too parlies lo toe arbitraUon proceeding consent lo a lalor dale. The arbilralor 
may hear and decide Iho controversy upon too evidence produced alihougn a  party who was 
duty nolifod o f Iho arbtra llon proceeding did nol appear. The court, on request, may direct Iho 
arbira lor lo conduct Ihe hearing promptly and render a  timely decision.

(d) Al a hearing under subsection (c). a party lo  Iho arblra lion proceeding has a  right to be 
heard, lo present evidence material (o toe conlrov my. and lo cross-examine w itnesses 
appearing a l too hearing, I
(o) If an arbira lor ceases or Is unablo to a c l during lha arbtrallon proceeding, a  replacement 
arbiralor mosl bo appointed In accordance wllh Section 11 lo continue Iho proceetfng and 10 
resolve too controversy.

Common!;

1. Section 15 Is a  default pravlson and under section 4(a) is subject lo  toe agreomenl of Ihe 
partios. Section 15(a) is  Intended lo give an arbilralor w ide latitude in conducting an arbilrallon 
subject lo Iho parlies' agreomenl and lo determine whal evidence should be considered. II 
should be noted toal toe rules o l evidence aro Inapplicable In an arblra lion proceeding excep! 
toal 3n arblratoris refusal to consider evidence material to toe controversy thal substantially 
prejudices Iho rights of a party b  a  ground for vaca lu r under soctlon 23(a)(3) Soo common! 4 
to Ihis sacllcn. Il
2. As toe use of arbllraUon Increases, there are more cases lh a l Involve complex issues. In 
such cases arb ira io rs are often Involvod In numerous prehearing realtors Involving 
conferences. moUons, subpoenas, and olher preliminary Issues. Although too present UAA 
makes no specific provision lor arbiraiors lo hold prehearing conferences or lo  rate on 
preliminary m ailers, arbitrators probably have Ihe Inherent authority lo  perform such tasks 
Numerous cases have concluded toal In arb lra lion proceedings, procedural mailers are wiihln 
toe provfneo of too arbiraiors. Slop 4 Shop Cos. v. G llbane Bldg. Co.. 364 Mass. 325,304 
N ,£2d 429 (1073): Gozdor V. Detroit Auto. Inler-lnsurance Exchange. 52 Mich. App. 49,214 
N W  2d 436 (1974), Upper Bucks Cnly. Area VocaUonal-Technlc1 Sch. Joint Comm. v. Upper 
Bucks Cnly. VocaUonal Technical Sch, Educ. Ass'n. 91 Pa.Cmnwlto. 463,487 A2d 943(1085), ,
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Addtlonalty, many arbtrallon organizations whoso rulos may oavem  particular arbitration 
proceedings provfdo for prehearing confarcnces and Iho ruling on preiiminarv mailers by 
arbiraiors. Soo, o . g . ,  AAA Commercial Art). R.-10; AAA Securities Art). P.. 10; AAA 
Construction Indus Art). R  10; AAA N ln l Ru les for Resolution o f Employment Disputes R  o. 
National Arb. Forum Coda of Pro, R  24,31; NASO Code of Arb Proc. §32{d).

Sedion 15(a) is Intended to alto* arbilrators broad powers lo managa the arbitration process 
botn before and ctoring tha hearing. Tnls sed ion  m akes tha authority o l arbitrators to hold 
prehearing conferences explicit and is mean! lo provide arbilrators wllh tha authority In 
appropriate c a s e s ' ■. squire parties lo darffy issue s , stipulate mailers. Identify witnesses, 
provide summaries 0! .eslimony, lo allow discovery, and lo  resolve preliminary mailers. 
However, il is  not ihe Intent o l section 15(a) to encourage d in e r extensive discovery or a form 
of molion praclice. While such methods a s  discovery or prehearing conferences may bo 
appropriate tn somo cases, these should only bo u sed  where they provide fo r  a  (air and 
expeditious disposition of iho (arblralion] proceeding." Tho arbilralor should keep in mind the 
goals of an expeditious, le ss cosily, and eflicienl procedure See also RUAA section 17.

3. Presently Iho UAA has no provision dealing w llh whelher lo allow an a rb ira lo r lo grant a 
request lor summary disposition. A number oI courts have upheld Ihe authority of arbitrators lo 
dodde cases or Issues on such requests withoul an  ovidentary heanng but have been 
cautious In Iheir support ol such holdings. Intercarbon Bermuda, Ud. v. Caltex Trading and 
Transp Corp., 148 F.R.D, 84 (S.D.NY. 1933) (confirming a summary adjudication by an 
arbiralor based on documentary ovtdence bu l expressed roservalions about deciding 
arbitration cases without an ovtdeoUory hoaring); Schlosslngorv. Rosonfeld, Meyer & Susman, 
40 Cal App.4lh 1008,47 Cal. Rptr. 2d 850 (1995) (upholding arbitrator's owaid based on e 
summary adjudtettlon but cautioning that Ihe appropriateness of such summary adion 
depends upon whether lha patty opposing a summary motion Is given a fair opportunity to 
present i's position); Sutler v . Seymour Weiner, 62 Md. App. 19,488 A2d 192 (1985) (flndng 
thal dispositive motion Is appropriate on Issue  of s la lu to  ol limitations); P egasus Constr. Corp. 
v. Turner Constr. Co.. 84 Wash. App. 744.929 P.2d 1200 (1007) (concluding thal full hearing 
of ail evidence regarding merits of a da im  Is unnecessary whom decision can to  made on 
basis ol molion lo dismiss); Put soo Prudenlia' Sec., Inc. v. Dalton, 029 F. Supp 1411 (N.D, 
Okla. 1996) (vacating a ib lra llon award and finding lhal tho arbilrallon panel w as guilly o( 
misconduct and occecdcd its powers In refusing lo  hear pertinent evidence by deciding case 
without a heartng). Thus, although some courts havo affirmed a rb ira io rs who have mado a 
summary disposition o l a case, the opinions indicate both a hesitancy to endorse such an 
approach on a  broad basis and a closer judicial scrutiny of Ihe arb lratoris rulings.

Section 15(b) Is Intended lo altow arbtratots to decido a request for summary disposition but 
cruy after a party roqucsbng summary disposition gives appropriate noUcc and opposing 
parties have a  reasonable opportunity lo respond. The language In section 15(b) is based 
upon Rule 1G of JAMS Comprehensive Arbitration Rules and Procedures. In iho arblralion 
context, (ho terms "request lor summary disposition" are prefcrablo lo "motions for summary 
judgment" or "motions lo strike or d ism iss for failure lo  sta le  a daim ." The latter lorms, which
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am  used In c m  litigation, usua lly  refer lo  e itua lun s where thero are no genuine issue s of 
materia) facf In dispute and a ca se  can be determined a s  o m3!tor of law. In mosl aroiiralions, 
Ihe aibllrotors are not required lo  make rulings only a s  a  "mailer of law." As d iscussod In Ihe 
comment lo section 23 cn vacalur, numerous courts havo held that arbilrators are nol bound 
by rule* of law  and their awards generally cannot bo overturned for errors of law. Because of 
Ihis, Ihe terms "summary Judgmeni" cr "failure lo s la te  a  daim " are misleading and the 
language "summary disposition" u sed In Ihe JAMS ru'ea is more applicabe.

4, Section 16(c) allows an arbtra lo r lo “hoar and dedda  lha controversy upon tho evidence 
produced." Tho general role In arbllraUon Is thal Iho rulos of ovfdor.ee nood nol bo observed III 
Macneil TreaUse § 35.1,2.1; Cal. Civ. Proc. Coda § 1282.2(d); AAA Commerdal Arb. R-33; 
Center for Public Resources, R u les for Non-Administered Arb. of Business Dlsp. R. i l . l i  
should bo noted that an arbitrator's refusal 'to consider evidence material lo the controversy" Is 
one ol Ihe grounds for which a court may vaca le an a rb lra lion  own) under section 23(a)(3). 
Hcwover, courts have determined thal arbtratore havo broad dscre iion a s  lo  whal ovtdence 
they will consider. Cold Mountain Builders v. Lewis. 748 A.2d 921 (Me. 2000).

SECTION 16 REPRESENTATION BY LAWYER. A party to an atbilralron proceeding may be 
represented by a lawyer.

Common!:

1. The Drafting Committee considered bu l re jected a proposal lo add "or any olher peison" 
after "on attemoy." A concern w as expressed about Incompetent and unscrupulous initivkiuals 
especially in securities a ib tra lion , who held them selves out a s advocales.

2. This section is nol Intended lo  preclude, where authorised by law, representation In an 
arblra lion proceeding by individuals who aro not licensed lo praclice law either generally or in 
the Jurisdiction In which d ie arbllralion Is heto.

3. Section 4(bK4) provides Uuat a waiver of ihe right lo be  represented by an attorney under 
section 18 prior to tha Initiation o f an aibtra lion proceeding under section 9 Is Ineffective, bul 
an employer and a  labor organization may waive Iho right lo representation by an allomoy in a 
labor a rb  trail cn.

hl1p-//wvvw.gmu.edu/ilcp;utmcT>lsfhw/drc/UAA2000.him 2/21200}

Uniform Arbitration Act Pvje47of77

SECTION 17. WITNESSES; SUBPOENAS; DEPOSITIONS; DISCOVERY.

(a) An artxlralor may Issuo a subpoena for tho attendance of a w itness and for Iho production 
of records and other evdence al any heartng and may adm inister oa lhs. A subpoena musl be 
served In Iho manner for service o l subpoonas In a  dw l a c llm  and, upon (motion) lo lha court 
by a party lo  the arblra lion proceeding or Iho arbira lor, enforced In Ihe manner tor 
enforccmenl of subpoenas in a civil action,

(b) In order lo  make Ihe proceedings fair, expeditious, and cost effective, upon requost of a 
party to or a w .tness In an arblra lion proceeding, an  arbilralor may permit a deposillon of any 
w tlno ss lobe  taken for use a s evidence a l the heartng, Including a w itness who cannol be 
subpoenaed for or is  unable lo attend a heartng. The arbitrator sha ll determine tho conditions 
under which the deposillon Is taken.

(c) An a ib tra lc r may permit such discovery a s  Iho arbtrator decides is  appropriate In Ihe 
circumstances, taking Into account Ihe needs of Iho pomes lo (ho a rb lra lion  proceeding and 
other affected persons and the deslrabilily of making Ihe proceeding fair, expeditious, and cost 
effective.

(d) If an arbilralor permits discovery under subsection (c), the arbitrator may o rdera  party io 
the arblra lion procor ding lo comply with iho arbitraloris discovery-related orders. Issue 
subpoenas lor Ihe attendance of a w itness and for Ihe production of records and olher 
evidence at a  discovery proceeding, and lake action against a  noncomplying parly to Iho 
extent a court could if the conlrovetsy were Iho sub ject o l a  civil action In this Stoto,

(e) An arbiralor m ay Issue a  orotecUvo order lo prevent Ihe d isc losure of privileged 
Information, confidential Infunnation, trade secrets, and olher information protected from 
dtsdosuro fo Iho extent a court could If Ihe controversy vrcro Iho sub ject o l a  civil acticn In Mils 
Stale.

(I) All laws compelling a person undor subpoena lo testify and a ll fee s for allonding a judicial 
proceeding, a deposition, or a discovery procoedingas a w itness apply lo an arbilrallon 
proceeding a s  if the controversy were the subject o f a  civil action In Ih is State.

(0) The coun may enforco a subpoena or discovery-related order for the attendance ot a 
witness within this S late and tor the production o l records and olher evidence issued by an 
arbiralor In connection with an arbitration proceeding in another S la te  upon conditions 
determined by the court so  a s  to make Ihe arbitration proceeding fair, expeditious, and cost 
effective A subpoena or dlscovery-relaled order issued by an a rb ira lo r In another S la le musl 
be served In the manner provided by law  forserv lca of subpoenas in a  civil action in this S late 
and, upon (motion] lo  ihe court by a  party lo (he arbilrallon p roceedng or Ihe arbilralor, 
enforced in the manner provided by law for enforcement of subpoenas In a civil action in this 
State.

Comment:
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I. Presently, UAA soctlon 7 provides an orbtralorvviin subpoena aulhontyonly lo require Ihe 
allondanca o l w itnesses and production ot documenis a l Iho hearing (RUAA section 17(a)) or 
lo depose a w itness who Is unable to attend a hearino (RUAA section 17(b)) Section 17(b) 
allows on aibilra lor lo permit a hearing deposition only when such deposillon will Insure lha l 
Iho proceeding Is "fair, expeditious, and cosl effective" This slandard Is also required In 
section 17(c) concerning preheanng discovery and In section 17(g) regarding Iho enforcement 
of subpoonas or d iscovery orders by oul-of-stale arbiraiors.

Secticn 17(a) and (b) are not waivablo under section 4(b) because they go lo mo Inherent 
power of an a rb ira lo r lo  pravido a fa r  hearing by insuring lha l witnesses and records will be 
available at an arbilrallon proceeding. Tho other subsections o l 17. Including whether lo allow 
prehearing dscovery , can bo waived or varied by agreement o l Ihe parties under section 4(a).

2. The aulhorlly In UAA section 7 which Is limiied only lo subpoenas and depositions lor an 
arbilrallon hearing has caused soma courts lo concludo that 'pretrial discovery Is nol available 
undor our present statutes (O'-arbitration," R/ppov. W est Am. Ins. Co., 1993 WL 512547 
(Conn, Super. CL, Dec. 2,1993); soo olso Burton v. Bush. 614 F.2d 389 (4lh Clr. 1980) 
(slating lhal p3rty lo  arbllrallon con lrad  had no righl lo prehearing discovery). Others require a 
showing of extraordinary circumstances before allowing discovery. See, o.g, In re Delulemar 
dl Navfgazlone. 153 F .RD . 592 (E.D. La. 1994); Oriental Commsrcial & Shipping Co. v. 
Rossoel, 12SF.RD. 398 (S.D.N.Y. 1909). Mosl courts havo allowed discovery only a! tne 
discretion of lha arb ira lo r. See, o.g., Stanton v . PaineWebber Jackson & Curtis, Inc., 685 F. 
Supp 1241 (S.D. F la. 1988); Transwostem Plpolino Co. v. J.E . Bleckbum, 831 S.W.2d 72 (Tex. 
CL App. 1992) The few sto le  arbllraUon statutes lha l havo addressed tho matter o l dscovery 
a lso leave those Is sue s lo  Ihe discretion o f the arbitrator. M assachusells-Mass. Gen. Laws. 
Ann. ch.251, § 7(e) (providing that only the arbitrators can enforce a request for production of 
documenis and entry upon land tor Inspection and other purposes); Texas-Tcx. Civ. P rac S 
Rem. Code Ann. § 171.007(b) (staling lhat arbilralor m ay allow deposition of adverso w itness 
for discovery purposes) Ulali-Utoh Codo Ann. § 78-31a-8 (providing that a ib lra te rs may 
order dscovery In Iheir discretion). Mosl commentators and courts conclude lha l extensive 
discovery, es allowed in civil litigation, eliminates Ihe main advantages of orbitrallon In torms of 
cosl, speed and efficiency.

3. The approach to discovery in section 17(c) Is modolod after the Cenler for Public Resources 
(CPR) Rulos for Non-Administered Arblralion of Business Disputes. R  10 and United Nations 
Commission on Intemalional Trade Law (UNCIRTAL) Arbitration Rules, Arts. 24(2), 26. The 
language follows the majority approach under Ihe r a se  tow of the UAA and FAA which 
provides lhal, un less Ihe contract specifies lo Ihe contrary, <Jscrelion rests wtlh the arbitrators 
whelher lo allow discovery. Tho discovery procedure in section 17(c) is intended lo eld Ihe 
arblra lion process and ensure an expeditious, efficient and Informed arblralion, while 
adequately protecting the rights o l Ihe ponies. Because section 17(c) Is waivable under section 
4 (a), the provision Is Intended to encourage parlies lo  negotiate iheir own discovery 
procedure.". Section 17(d) estab lishes (ha authority of Ihe a rb ira lo r lo oversee ihe preheanng
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process and enforce dscovery-reialod orders In ihe samo manner a s  would occur In a  c'vx 
action, thsreby minlmlilnp Ihe involvement of (ond resort of tho parties to) the courts during the 
arbitral discovery process.

At the same time. It should be dee r thal in many arbitrallona discovery Is unnecossary and that 
mo discovofy contemplated by soction 17(c) and (d) Is nol ooexioniiva with that which occurs 
>n the course of d v il liHgatlon under federal or state rules of d v ll procedure. Although section 
17(c) a tkw s an arbitrator to permit dtecovory so that parties can obtain necessary information, 
the intent of tho languago Is lhal su d t discovery is  lo limit lhat tfscovery by considerations of 
fairness, efficiency, and cosl. Because section 17(c) Is sub ject lo  Ihe parties' arbitration 
agreement, they can dedde to eliminate or limit discovery a s best su its thalr needs.

a. The simplified. straightforward approach to d iscovery relteciod in section 17(c)-(e) Is 
premised on the affirmative Arty of (ho parties to cooperate In the prompt and efficient 
completion of dscovery. Tho standard for decision In particular ca se s Is left to the atbitralor. 
The Intent ol secton 17, sfmiiar to section 8(b) which iitow s arbitrators to Issue  provisional 
remedies, Is le grant erbitratoni tho power and flexibility to ensure that Ihe discovery process Is 
lair and expedllous.

5. In section 17 most of Ihe references Involvo ■parties to tha arbitration proceeding.” However, 
somolimos arbitrations Involve outside, third parties who may bo required to g ive testimony or 
produce documents. Sedion 17(c) provides that the sibitrator should take the Interests ot such 
‘affected persons’  Into account In determining whether and lo what extent efiscovery Is 
appropriate. Soction 17(b) has been broadened so  that a *wilness* who Is not a  party can 
request lha arbitrator to allow lhat person's testimony to be presented at the heartng by 
deposition II lhal person Is unable lo attend the hearing.

8. Section 17(d) expiidtly sla tes (hal if an arbilralor allows discovery, tho arbitrator has tho 
auinonty to issue subpoenas fo ra discovery proceeding sucn a s  a deposition. This Issue has 
become partlculaily Important a s  a result of the holding In COMSAT Corp. v, Nations! Science 
Foundation, 190 F.3d 269 (4m Cir. 1999), In which iho Fourth Circuit Court of Appeals found 
that, under languago In tho FAA similar to thal In section 7 of Iho UAA, arbitrators did not have 
power to issue  subpoenas to non-parties lo produco matorials prior lo  tho arbitration hearing. 
This holding ts contrary to that of Ihroo federal district court opinions under tho FAA thal havo 
enforced arbitral subpoonas for pnehoartng discovery so  thal arbitrators could make a  full and 
lalrdeiorminailon, Amgen, Inc. v. Kionoy Clr. o f Delaware County, 878 F. Supp, 878 (N.D. lit. 
1095); Meadows Incemnity Co. v. Nutmeg Ins. Co., 157 F .RD . 42 (M.D. Tenn. 1094); Stanton 
v. Palno Webber Jatkson & Curtis. Inc.. 885 F. Supp. 1241 (S.D. Fla, 1988). However, In Inlagnly Insurance Co, v. American Contennlat Insurance Co., 885 F, S upp 69 (S.D. N.Y. 
1895), the court enforced a subpoena (or documents of a  nonparty bul refused enforcement ot 
a subpoena to depose thal person because to do so  would require Ihe person ta appear twtco- 
enco for the heartng and once for Ihe deposillon. Because of Iho unclear case law, soction 17
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(d) specifica lly states lha l arbitrators havo subpoena authority for discovery matters under tho

7. Section 17(0 has boon broadened lo Include w itness le e s for attending non-heartng 
depositions or discovery proceedings and indicates that the samo rotes In chnl actions apply to 
arbtrallon proceedings for compelling a person under subpoena lo testify and for compelling 
Iho payment o f w itness fees.

8. Third parlies. It is d ea r from lha ca se  law lha l arbitrators have the power under the UAA 
(section 7) and iho FAA (section 7) to issue orderu. such a s subpoenas, to non-parties whoso 
Information may be necessary for a  full and fair hearing. Amgen. Inc. v. Kidney Clr. ol 
Delaware County. L td , 870 F. Supp. 878 (N.O. III. 1995) (holding lhal arbilralor had tho power 
under FAA lo  subpoena a  third party lo produce documenis and to testify at a  deposition); 
Meadows Indcm. Ce. v. Nutmeg Ins. Co.. 157 F RO . 42 (M.O. Tenn. 1034) (hddng lhal 
because the burden was minimal, die nonparty would have lo produco documents pursuant to 
arbitrator's subpoena under FAA); Stanton v. Paine Wobber Jackson & Curtis, In c . 685 F. 
Supp. 1241 (S.O. F la. 1988) (upholding subpoena Issued by arbilralor under FAA lhal 
r.onparties m usl eppsor a t p rshsirtng conference and arbitration hearing), Ortvers Loca) Union 
No. 639 v. Seagram  Salas Corp., 531 F. Supp, 364,360 (D.D.C. 1981) ( lh a  Uniform 
Arbllrallon Acl provides for iho Issuance c f subpoenas by an arbitrator lo non-party w itnesses 
a l an arbitration proceeding, to compel their lesilmony or Ihe production of documenis*).
United S e c . Workers Local 893 v. SchmlU, 576 N.W 2d 357 (Iowa 1908) (holding lha l lhal 
ta ra  A rblralion Acl confers on a rb ira io rs Ihe power to subpoena nonparty witnesses); tut see 
COMSAT Corp. v . National Sder.ee Foundations, supra; Integrity Ins. Co. v. American 
Centennial Ins. Co., supra. Some state arbilrallon laws b roao iya iK v arbiraiors lo enforeo 
subpoenas for discovery purposes the samo a s In a  d v ll proceeding which can be Interpreted 
to include third parties. Kan. Slat. Ann. § 5-407; Cal. Civ. Proc. Code §  1283.05(d); Tex. Civ. 
Prac. & Rem. Code Ann. § 171.007(b); Utah Code Ann. S 7B-31a-«.

Presently under Ihe UAA and tho FAA the courts have allowed non-parties lo challenge Iho 
propriety of ouch subpoenas or o lher discovery-reiatod orders of arbitrators See, og . Integrity 
Ins. Co. v. American Contennlal Ins. Co.. supra. II m usl be remembered that such croers by 
arbiraiors. like those u suod by administrative agendos and unlike those Issued by courts, aro 
nol self-enfordng. Thus, a  nonparty who disagrees wilh a  subpoena or other order issued by 
on arbilralor simply nood nol comply. Al lhal point lha parly lo Iho arbllralion proceeding who 
wants Iho nonparty to testify or produce Information must proceed In court to enforce tho 
arbitral order. Furthermore cither tho nonparty against whom tho order has been Issued or the 
other parly on behalf of llte  nonparty can Ho a  motion lo quash tho subpoena or arb lra l order.

In delormlning whelher lo  enforce an arbllral subpoena, tho courts havo been very solicitous of 
Iho nonparty status of a person challenging such an order. For example. In Routors Ltd. v.
Dow Jones Tolerate, Inc., 231 A D  2d 337,882 N.Y.S.2d <50 (N.V. App, Dlv, 1907), an
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artxlralor allcmpicd lo subpoena documenis from a nonparty compelilor. The court held lhal, 
although arbitrators do havo authority to issue subpoenas, ihis subpoena was inappropriate 
because II roqured tha nonparty to divulge certain Information which may pul It a l a 
competitive d ts 'ivan tago  ano was nol sufficiently relevant lo Ihe arbilrallon case .

Tno Inlent of section 17 (s lo follow me present approach of courts lo safeguard die rights of 
thin) parlies while insuring lhat there Is sufficient disclosure of Information lo provide for a full 
and fair hearing. Further development In Ihis area should be tell to caso  law becauso (1) it 
would bo very dilficull to draft a provision lo Include all the competing interests when an 
arbtrator Issuos a  subpoena or discovery order againsl a nonparty (o p., courts seom lo give 
le sse r weigh! to nonpart/s claims lhat an issue lacks relevancy a s  opposed lo nonparty's 
claims a mailer is protected by prlv.toge); (2) state and federal administrative laws allowing 
subpoenas or discovery orders do not make special provisions for nonpartlos; and (3) Iho 
courts have protected well tho Interests o f nonparties In arblra lion casos.

9. Section 17(g) Is Intended lo ellow a  court in S tale A (the state adopting tho RUAA) lo  givo 
elfoct le  a subpoena or any discovery-related ordor issued by an arb ira lo r In an arbl/atlon 
procoodii >g in Slate B without Iho need for tho party who has received Iho subpoena first to go 
to a  court In Stale 8 la  receive an enforceable order, This procedure would eliminate 
duplicative court proceedings In both Stale A and Stale B before a w itness or record or other 
evidence can ba produced for Ihe arbitration proceeding In Sta le B. The court In Stale A would 
have Ihe authority lo determino whelher and under whal approphate conditions Ihe subpoena 
or discovery-rolaied orders should bo enforced ega lnsl a resident In S tale A  Similar lo the 
language In 17(b) and (c), Ihe sta lulo directs Iho court lo enforce subpoenas and cfiscovory- 
rba led  orders lo "make the arbitration proceeding fair, exp-jdilious. and co s l effective." Tho 
last senlenco of 17(g) requires lhal tho subpoena bo serve3 and enforced under Iho laws ot a 
dv ll action In Stale A where ihe request lo enforce Ihn subpoena Is being made.

Becauso ihe procedure outlined In 17(g) Is new, a party attempting lo u se  this process In 
another s la te  should reference section I7(g)ln Ihs subpoena or dtscovery-ralaled ordor so  lhat 
iho parties, persons served, and Ihe court know of this authority.

SECTION 18. JUDICIAL ENFORCEMENT OF PREAWARD RULING BY ARBITRATOR. If 
an arbilralor makes a pm award ruling In favor of e party lo lha arbitration proceed ng, tho party 
may request Ihe arbitrator to Incorporate the njUng in lo  an award under Section 19. A 
prevailing party may make a [molion) lo Iho court lor an expedited ordor lo confirm Ihe award 
undor Section 22, In which caso Ihe court shall summarily decide the (motion). Tho court shall 
Issue an order lo confirm Iho award un less Iho court vacates, modifies, or corrects ihe award 
under Section 23 or 24.
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1. Section 18 Is currently the law In almost all Jurisdictions lo enforeo preaward a rbtra l 
determinations. Because Ihe orders of arbiraiors are nol self-enforcing, e parly who receives a 
favorable ruling w.th which another party refuses lo comply, musl apply lo a court lo  have Ihe 
ruling mado an onforceabe order. Sao. e.g., Southern Seas Navigation Lid. o l Monrovia v 
Pelroleos Mexicanos of Mexico City. 000 F. Supp. 602 (S.D.N.Y. 1085) (enforcing under FAA 
arblratoris Interim order removing lien on vessel); Is land Creek Coal Sates Co. v. City of 
Ga’nosvillo, Fin., 729 F.2d 1018 (3th Cir. 1984) (enforcing undor FAA orbitratoris inlonm award 
requiring city to continue performance of coal purchaso contract unta further ordor of arbitraecn 
panel); Fraulo v. Gabolll. 37 Conn. App. 700,657 A2d 704 (1095) (enforcing under UAA 
preliminary orders issued by arbilralor regarding sa le and proceeds of property); see elso ill 
Macneil Treatise § 34 2.1.2.

As a general proposition, courts ere very hesilan l lo  review Interlocutory ordors o l an arbilralor 
The Nlnlh Circuit In Aerojol-Goneral Corporation v. American Arbitration Association, 47B F.2d 
248.251 (Olh Clr. 1973) slated lhal lu d lc ia l review prior lo Ilia  rendition ol a final a rb lra tlco  
award should be Indulged, tt a l all, only in the mosl extreme casos." The court concluded lha l a 
more lax rote would Iroslralo a  bas ic purpose of arbllralion of providing for a speedy 
disposition without tho expense and delay of a  court proceeding. In HarieyvHle Mutual Casualty Co. v. Adair, 421 Pa 141,145,210 A.2d 701.704 (Pa. 1960), ihe Pennsylvania Supreme 
Court hold lh a l lo allow challenges lo  an arbitrator's interlocutory rulings would be 
"unlhinkabo." M assachusolls a lso rc|ocled tee appeal of an Interloculory order In Cavanaugh 
v. McDonnell S CO., 367 M ass 452.467,258 N.E.2d 501,664 (Macs. 1970), noting thal lo 
allow a co u h to ra v lew an  arb lra lo ris Interlocutory order "woe Id fond to render d ie proceedings 
neither one thing nor the other, but transform them Into a  hybrid, part Judicial and part 
arbllrational.* Thus sed ion 16 requires a court lo  enforce the preaward ruling un less Ihe ruling 
should be vacated undor ihe standards for oonfinnlng, modifying, or vacating awards undor 
sections 23 and 24.

Courts havo considered more closely subslanlivo challenges lo preaward rulings o l arblt-'ore 
on grounds of privilogo or confidentiality. In Hull Municipal Lighting Plant v, Massachusetts Municipal Wholesale Electric Co . 414 Mass. 609,609 N.E.2d460 (1993), Ihe defendant 
refused lo lum  over certain documents lo Ihe plaintiff, desp ile an a rb lra l subpoena requiring 
such, becauso Ihe defendanl claimed lha l portions of Iho documenis contained allomey-clienl 
and wprk-producf privileges. Afler ihe supervisor of public records had deeded issue s arising 
under Iho public records law. Ihe court concluded lha l because Ihe mailers tell under 
Massachusetts pub ic records law. the question or privilego w as within Iho discretion of the 
judge and not the arbtrator. Soo also Worid Commerce Corp. v. Minerals & Chem. Philipp 
Corp., 15 A D . 432,224 N.Y.S,2d 763 (1962) (holding lh a l court and nol arbitrator decides 
whelher documenis of non-party to arbitration are protected a s  confidential); Civil Serv. 
Employees Ass'n v. Soper, 105 Misc. 2d 230,431 N.Y.S 20 909 (I960) (vacating award of 
arbilralor who incorrectly determined prtvilege of pattern's confidential records); DiMania v.
New York S te le Oepl of Mental Hygiene, 87 Misc. 2d 736, 308 N. Y.S.2d 590 (1976) 
(overriding decision ot arbiralor regarding d icn l's privilego of confidentiality); compare Great 
Scott Supermarkets, inc. v. Teamsters Local 337,363 F. Supp. 1351 (E.D. Mich. 1973)
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(M tfn g  that arbtrator does not exceed powers In contract under FAA 510 by ordering 
production of documents, with deletions, mat patty d a lrra  are sub ject lo  altomey-dlenl 
pnvfiego). Becauso of ine Involvement of Important logal rtghls. a  court should review more 
carefully claims of confidentiality, bade secrets, privilego, or olhor manors pratedod fram 
dlsciosuna lhan other assertions that a preawatd ctrier of an arbitrator Is Invalid.

2. Section IB sla tes thal a p3rty may request an ’expedited o rdcfundor section 22, I n  which 
caso tha coun shall summarily doodo tha (motion).' That languago Is sim ilar lo  lh a l found In 
section 7 lha l a  court In a  pracoedng lo compel or s la y  arbitration should act ’ summarily.’ Tho 
lerm ’expedited1 has toon usc-d In olher statutes and coun rates. 0 U.S.C. § 1252(0X4) (an 
immigration statute providing lh a l when a parson Is deponed and Dos an appeal, ‘ it shall be 
the duty o l tho court lo advanco on lha docket and lo  oxpetf la  to Ihe greatest possible exlonl 
ihe disposition o l any case ’  under lha statute): Fod. R  G v. P. 65 (providing lh a l If on adverso 
party contests a court's granting o l a temporary restraining order tne coun musl proceed a s 
expeditiously a s "tho cntte c f |ustice require’  and lha hearing for a preliminary Injunction ’ shall 
be se l down for heartng a l lha earkesl possib le limo and lakes precedence of all matters 
except older m ailers of lha same character ’). Cal. St. Bar P. R. 203 (staling thal in cases 
Involving Ihe sta le bar In Caifom ia, *a molion lo se l aside or vacaio a  default Judgment shall 
be decided on an expedited basis.’ ). Tho Intent o l tho lerm ’ expodilad’  Is  thal a court should, 
lo Ihe extent possible, advance on Ihe dockel a m ailer Involving Ihe enforcement o f an 
arbitrator's pro award rating In order lo preserve the Integrity ot the arblbalion proceeding which 
Is underway.

The lerm ’summarily* has Iho same meaning a s  In section 7 lha l a (rial court should 
expeditiously and without a Jury trial determine whelher an arbitrator's preaward ralino should 
bo enforced. Grad v . Welheihori Galleries, 660 A2d 903 (D C. 1895); W allace v. Wlodenbcck, 
251 A.0.2d to a t , 674 N.Y.S 2d 230,231 (N.Y. App. Gv. 1898); Burke v. Wilkins, 131 
N.C.App 667.507 S E2d 813 (1899); In ra MHI Psh lp , u d „  7 S.W.30 816 (Tex. Cl. App. 
1888).

3. There Is no provision in RUAA section 281 or an appeal fram a  court decision on a  preaward 
ruling by an arbiralor. Tho Inlanl of Ihe sla lu to is  nol lo allow such orders from a lower court lo 
bo appealed.

4. An arbitrator's order denying a request lor e  preaward rating Is nol sub ject lo an action for 
review under secdon 16 because (t) such a provision would lead lo  delay and moro lillgalion 
without corresponding tonefil lo  Iho process and (2) Ihe primary reason to allow a  court lo 
consider a favorable proaward ruling Is because such arbitral orders aro nol sell-enforcing.
The parlies whoso prcaward requests lor relief are denied by an a rb ira lo r can seek review of 
Such dental a lter Ihe find award Is issued under section 20, vacatur, or section 21, modification 
Of correction of an award.
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(b) A (motion] under subsection (a) m ust bo mado and notice given lo  all parties within 20 days 
after lha movant receives notice of Ihe award.

(c) A party lo (he arbtrallon proceedng musl oive nonce of any objection lo Ihe [motion) within 
10 days afler receipt of Ihe notice.

(d) II a  (molion) lo the court is  pending under Section 22,23, or 24, Ihe court may submit Ihe 
claim lo the artxlralor lo consider whether lo  modify o f correct Ihe award:

(t) upon a ground sla ted  In Sed ion 24(aX1) or (3);

(2) because Ihe arbtrator has nol m ads a final and definite award upon a cfaim subm illed by 
lha parties lo  Iho arbllrallon proceeding; of

(3) lo darify Iho award,

(o) An oward modified or corrected pursuant lo Ihis ssctlon is  subjoct lo Sections 19(a), 22,23, 
and 24.

Commont:

1. Section 20 provides a  mechanism In subsections (a), (b) and (c) [o r tho parties lo apply 
diroctly lo Iho arb iraio rs lo modify or correct an award and In subsection (d) (or a  court lo 
submll an award back lo  Irio atbilralors lor a determination wheiner lu  modify or correct an 
award. The silualxon in subsection (d) would occur if either party under soctlon 22,23 or 24 
files a molion wilh a  court wiinin 80 days lo confirm, vacate, modify o r corrod an award and 
ihe court deddos lo remand the mailer back lo Iho arbilrators. Tho revlsod alternative Is based 
on Iho Minnesota version of Iho UAA Minn. Slat. Ann. §572.10: soo also 710 III. Comp, Stat. 
Ann 5/9; Ky. R ev  S lat. 417.130.

2 Sedion 20 servos an Important purpose in Ig h l o f lha arbllrallon doctrine of fundus olfldo 
which is ‘a general rule In common law  arbitration lha l when arb iraio rs havo executed iheir 
awards and dedared Iheir decision Ihoy are lunctus officio and havo no power lo  procoed 
further.' Mercury O l Rer. Co. v. Oil Workers, 107 F.2d 880.883 (10th Cir. 1851): seo also 
Intemalional 8hd. ot Elec. Workers, Local Union 1547 v. City of Kelchlkan. A laska. 005 P.2d 
340 (Alaska 1691); Chaco Energy Co. v. Thercol EnongyCo., 87 N.M. 127,637 P.2d558 
(1981). Linder Ihis doctrine when atb ilra lors finalizo an award and deliver il lo Ihe parties, Ihoy 
can no longer act on the mallor. See 1 Domke on Commercial Arbilrallon §§22:01,32.01 
(Gabriel M. Wilnar. ed. 1896) (herelnaller Domke). Indeed becauso of tho fundus oflido 
doctrino there is soma question whether, in tho absence o l an authorizing statute, a court can 
remand an arblra lion decision lo lha arb ira io rs who Initially heard Iho matter. 1 Domke 
§35.03.
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5. Soction 16 requires an u/bltratoris ruling to bo incorporated into an "award under Secuon 19" 
bocauso (or procodural purposes there must bo an award under Soclion to  (or a court lo 
confirm under section 22 or lo vacaio. modify or correct under sections 23 or 24.

SECTION 18, AWARD.

(a) An arb ira lo r sha ll make a  record ot an award Tho record musl bo signed or olrierw.sa 
authenticated by any arbilralor who concurs with Iho award. Tho a rb lra lc r or tho arbitration 
organization aha I g ive notice of tno award, In d u in g  a copy of Ihe award, lo each party lo Iho 
arblra lion proceeding.

(b) An award m usl bo mado w ilbn  tho llmo specified by me agreomenl lo a rb lra lo  or, II nol 
specified therein, wilhm the lima ordered by Ihe court. The court may exland cr Ihe parties lo  
Ihe arbitration proceeding may agree In a  record lo extend lha lime. Tha court or Ihe parties 
may do so  within or after Iho time specified or ordered. A party waives any objection lha l an 
award was nol timely mado un le ss tho party gives notlca of tha objection fo Ihe arbilralor 
before receiving nolico o f Iho award.

Commsnt:

1. Tho terms ’or olhenvtso authenticated" are  Intended lo conform wilh ina Electronic 
Signatures In Global and Nallcnal Commcree AcL 15 U .S .C A  § 7001, noled in section 30. An 
arbira lor can execute an award by an electronic signature which Is In tended lo mean ’an 
electronic eound, symbol, or procoes ottachod lo or logically associated wilh a contraa or olhor 
record and executed or adapted by a  person wllh Ihe Intent lo sign Iho record.’ 15 U .S .C A  § 
7006(5).

SECTION 20. CHANGE OF AWAP.D BY ARBITRATOR.

(a) On (molion) to an arbilralor by a  parly to an arbitration proceeding, Ihe arbitrator may 
modify or correct an award;

(1) upon a  ground sta led  In Section 24(aX1) or (3),

(2) becauso lha  a rb lra lc r has nol mado a  final and definite award upon a  claim submitted by 
Iho parties lo Ihe arbitration proceeding: or

(3) to clarify Ihe award.
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3. Tho grounds In section 20(a) and (d) are essentially (ho samo a s  those In UAA section 8, 
which provides Iho parties wllh a limited opportunlly lo request modificallon or correction of an 
arbllrallon award either (1) when thero Is an oner a s  described In section 24(a)(1) for 
miscalculation or mis lakes In description? " f  In section 24(aX3) for awards imported In form or
(2) fo r  lha purpose o l clarifying lha aware.’  Chaco Energy Co. v. Thcrcol Energy Co , 97 N M
127,637 P.2d 550 (1961) (finding an amonded arbllralion award for purposos other than those 
enumerated in s la lu to  lo void).

Section 20(3X2) and (dX2) Induda an additional ground (or modification or correction lhal Is 
based on FAA soctlon 10(aX4) where an arblratoris award Is eilher so  ImperfocUy executed or 
Incomplete lhal II Is questionable whelher lha arb iraio rs rated on a submitted Issue. See, e.g.. 
Flexible M fg Sys. Ply. Lid. v. Super Prods. Corp., 80 F.3d 86 (701 Clr. 1896); Americas Ins.
Co. v. Seagull Companii Naviera, S.A., 774 F.2d 64 (2nd Clr. 1866).

4. Trie benefit of a provision such os soction 20 Is evident In o comparison wllh the FAA. which 
has no similar provision. Undor lha FAA, there Is no statutory authodly for partlos lo request 
arbtratore id correct of modfy evident errors. Furthermore the FAA has only a limited 
exception In FAA soclion 10(a)(5) fcr a court to order a rehearing before iho arb iraio rs when 
an award Is vacated and tee limo wltoto which tno agreement required tea award to bo issued 
has nel expired This lack of a  sla lu lo ty  bas is bolh for arb ira io rs lo clarify a mailer tied, In 
mosl Instances, for a  court lo remand ca se s to arbiraiors has caused confusing caso law 
under Ihe FAA regarding whether and when a court can remand or arbilrators can clarify 
matt ere See III Macneil Treatise §§37.6.4.4:42.2.4 3; Logion Ins. Co. v. VCW, Inc., 183 F.3d 
872 (8m Clr. 1890), Tho mechanism for correction ot orrore In RUAA soclion 20 onhances tee 
efficiency of the arbllra l process,

I

SECTION 21. REMEDIES; FEES AND EXPENSES OF ARBITRATION PROCEEDING.

(a) An arbilralor may award punitive dam ages or olher exemplary relief K such an award Is 
authorized by law  In a  civil action Involving Iris same daim  and tee evidence produced a i me 
nearing |usiifios tea award undor Ihe legal standards otherwise applicable lo Iho daim .

(b) An aibilra lor may award reasonable ailomo/s tees and olher reasonable expenses o l 
arblralion II ouch an award Is aulhonzed b y  tew In a  d v ll action Involving iho samo daim  o r by 
Iho agreomenl o l Ihe parties lo  Ihe arbilrallon proceeding,

(c) As lo all remedies other than those authorized by sub sed lon s (a) and (b). an arbilralor may 
order such remedies a s  tee a rb iralo r considers )u3i and appropriate under tee drcum siances 
of Iho arbllralion proceeding. The fact tea l such a remedy could not or would not be granted by 
tee court Is nol a ground for refusing lo  confirm an award under Section 22 or for vacating an
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(d) An artttralor's expenses and lees, togaWer wiW outer expenses, must 60 paid a s  provided 
In the award.

(a) If an arbitrator awards punitive damages or other exemplary roiiel under sub so cion (a), the 
a>t)itialor shall speo fy In Iho award the basis In fact justifying and the bas is In law authorizing 
Iho award and sla te  separately Ihe amount of Ihe punitive dam ages or olhor exemplary relief.

Comment:

1. Section 21(a) provides arbilraiors tho authority to make an award of punitive damages or 
otrier exemplary relief; however, Ute parte s by agreement cannot confer such authority on an 
arbilralor wttora iho artxlralor by law could nol omerwlse award such relief,

In regard 10 punitive damages, it is now well estab lished that aib ltra lors have authority to 
award punitive damages undor the FAA. Maslrobuono v. Shears on Lehman Hutton, Inc., 514 
U.S. S2 (1995). Federal authority la In accord w ilh Iho preponderance o l decisions applying Ihe 
UAA and s la le  arbitration statutes. See, o.g., Baker v. Sadlck, 102 Cal. App. 3d 618,200 Cat. 
Rptr. 076(1004); Eychnorv. Van VIeel, 870 P.2d 480 (Colo, Ct. App. 1993); Richardson 
Greenshields Sec., In c  v. McFadden, 009 So. 2d 1212 (Fla. D lsl. C l. App. 1937), Bishop v. 
Holy Cross Hosp., 44 Md. App. 608,410 A2d 630 (1980); Rodgers Builders. Inc. v. McQueen, 
70 N.C. App. 10.331 S.E.2d 726 (1985), review denied. 315 N C. 590.341 N E2d 29 (1986); 
Wine V. OOuInn, 874 S.W.2d 770 (Tex. C t App. 1994), corl denied, 515 U.S. 1142 (1985); 
Grissom v. Greener & Sumner Conslr.. In c , 676 S.W.2d 700 (Tex. C l. App. 1984);Andorson 
v. Nichols, 178 W. Va. 284,359 S.£2d 117 (1007); bu l soe Garrity v. Lylo Stuart, In c , 40 
N Y 2d 354,353 N.E.2d 793,380 N.Y.S 2d 031 (1976); Leroy v. Waller, 21 Ark. App, 292.731 
S W.2d 789 (1007); School Cily cf E. Chicago, Ind. v. East Chicago Fed. of Teachers. 422 
N.E2d 659 (Ind. C l. App 1001); Shaw v. Kuhnel & A ssocs., 102 N.M. 607,698 P.2d 830, 802 
(1985)

II an arbilralor decides 10 award puniiivo damages under oodion 21(a). nol only m usl such an 
award be authorized by law a s  if the daim  were mado In a civil ad ion . bu l lha artxlralor also 
musl apply Ine samo legal standards lo  Ihe claim a s required in a  d v ll ad ion  and Ihe evidence 
musl be suffident lo luslify an award o l punitive damages.

2. Sedion 21(b) authorizes arbitrators lo award reasonable attorney's fees and olhor 
reasonable expenses o l artxlralion whore such would be allowed by law in a  civil action; In 
addllion, partes may provide for lha remedy of attorney's fees and olher expenses in Iheir 
agreomenl even if nol clherwiso authorized by law.
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A3 to arbiiratora awarding attorney's fees, statutes In Texas and Vamon l allow recovery Tor 
anomey’s  fees In arbitration when the taw o r parties’ agreement would allow for su d i a 
recovery In a  civil action. Tex Civ. FVac & Rom. Code Ann. § 171.010; 12 V I Slat. Ann. §5865, 
Monday v. Cox. 681 S.W.2d 381 (Tex. App. 1994) (providing lha l arbilralor shall award 
attorney's fees wben partes’ agreement so  specifies or state's law would allow such an 
award); sea  a lso Cal. Civil Code § 1717 (glowing award Cl attorney's fees K contract 
specifically provides such). Also, sta tutes such a s these Involving d v ll righls. employment 
discrimination, antllnusl. and others, specifically allow courts lo ordor anomey’s Ices in 
appropriala cases. Today many o l llie so  types of causes of action are subject lo artxlralion 
clauses. G l l r w  v. Interstate/Johnson Lana Corp.. 500 U.S. 20 (1991) (ago discrimination); 
Sheatson/Ah.erlcan Express. In c  v. McMahon. 482 U S 220 (1987) (civil RICO daim sx 
Mitsubishi M e lon  Corp. v. Soler Chryslor-Plymoulh, In c . 473 U.S. 014 (1985) (anttnjvt daim); 
Pub. L  No. 102-160, § 118,105 S lab 1071.1081 (1001 Civil R ighls Act lhat sta les "arbitration 
• * • Is encouraged lo resolve disputos" under the Americans wilh Disabilities Act, Title V ll ot 
the 1064 Civil Rights Act, too Civil R ights A cl of 1800. and Iho Age Discrimination In 
Employmenl Act).

Although section 21(b) In regard lo attorney’s  fees is like secrion 21(a) concerning punitive or 
olher exemplary dam ages because bolh sections allow recovery when such an award has 3 
basis In law. section 21(B) has no requirement lha l Iho arbilralor apply Ihe appropriala legal 
standard 01 havo sufficient evidence id  supped a daim  of anomey’s  foes undor ihe applicable 
statute.

2. Because soctlon 21 la a walvabla provision under section 4(a), Ihe partes can 3gree 10 lim ll 
c r ollmlnala certain rem edes "lo Iho extent permilted by law." II should be noled lhal In 
arbilrallon casos where, If Ihe mailer had boon In llllgaiion. a person would riavo been entitled 
to an award of attorneys fees or punitive damages or olher oxomplary relief, there Is doubi 
wholhorono of Iho parties by contract can o'imlnaie the righl lo anomey's (00s  or punitive 
damages or olhor exemplary relief. Some courts havo held lhal thoy will defer 10 an arbitration 
award Involving statutory nghts only If a  party has Iho right lo obtain Ihe samo relief in 
arbilrallon a s  is available in a  court. Soe, o.g., Cole v. Bums Inn Sec. Serv.. 105 F,3d 1465 
(D.C. O r 1937) (finding that employee wilh race discrimination claim under Tllle Vll Is bound 
by p redspu le artxlralion agreemonl under FAA If lha employee has 610 righl 10 Ihe some relief 
a s  If ha had proceeded In court); Graham Oil Co. v. ARCO Prods. C o , 43 F.3d 1244 (9a’ C lr.). 
cert, denied, 516 U.S. 907 (1995) (staling lhal arbllrallon clause compelling (ranchlseo lo 
surrender Important rights, Including right o l atlomoy feos, guaranteed by mo Petroleum 
Marketing Practices Act, conlravenes Ihis slaluto); DeGaetano v. Smith Barney. Inc., 75 FEP 
Cases 579 (S.D.N.Y. 1697) (concluding that award under artitraUon clause roqulringeach t id e  
lo pay own attorney's foes In Title V ll claim on which pialmift prevailed bul where crtxiralors 
refused lo award altomo/s foos se l aside aa a manifest disregard of lha law; ihe arbilrallon of 
statutory da lm s a s  a  condition of employmenl aro enforceable only lo Iho extent lhal the 
arbllralion preserves prelections and remedies afforded by Iho statute), Armendartz v 
Foundation Health Psychcare Services, In c ,24 Cal 411163.0 P 3d 669.99 Cal. Rptr. 2d 745 
(2000) (holding lhal limitation In arbitration agreement on remedies for employee to only
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bocftpay and not mowing employee In anti d n cn  mi nation daim  10 allompt recovery of punitive 
damages or attorney's fees contributes lo doterminolion lhat arbllralion d a u se  is void as 
unconsdonablo); Due Process Protocol for Mediation and Arbitration of Statutory Disputes 
Ansmg oul o l Iho Employmenl Retailonthip Section C(5) (May 9.190S) (T h e  arbilralor should 
be empowered lo award whatover rollof would be avallablo in court under Iho law  "). National 
Academy of Arbilraiors, Guidelines on A/bilraUon of Statutory Claims Under Employer- 
Promulgated System s Art 4(D) (May 21.1997) ("Remedies should be consistent w.lh iho 
slaluto or statutes being applied, and wilh Ihe remedies a party would havo received had Iho 
caso been tried In Court These remedies may well exceed We traditional arbllra l remedies of 
reWslatemonl and bade pay, ana may Include w itnesses’ and attorneys’ fees, cos ls , Inlenesl, 
punlllvo damages. Injunctive relief, e lc").

3 Sedion 21(c) preserves Ihe traditional, broad righl of arbilraiors lo fashion rem edes Soo III 
Macneil Treatise Ch. 36; Michael Hoeitsxing. Remedies in Arbitration, Arbllrallon and Ihe Law 
(1964) (annotating federal and slate decisions). Generally their authority lo structure re le f Is 
defined and drcumscrtbed nol by legal prindple or precedent bu l by broad concepts o l equity 
and justice. Sea, e.g . David Co. v. Jim MUer Conslr . Inc., 444 N. W-2d 836,842 (Minn. 1689); 
SCM Corp v. Fisher Park Lane Co., 40 N.Y.2d 783, 793, 358 N.E.2d 1024, 1026, 390 
N y  S.2d 398.402 (1970). This is why section 21(c) allows an arbilralor lo  order broad refief 
even lhal beyond the limits o l courts which are d rtum so tbod  by principles of (aw and equity. 
The languago In UAA section 12(a)(RUAAsectixn 23(a)) slating Wal "lha la d  Wal Iho relief 
was such lhal II could nol or would nol bo granted by a  court Is nol ground for vacating or 
refusing lo confirm (an) aware’ has been moved lo this sed ion  on remedies The puiposo of 
Including ihis language In Die UAA was lo insure lhal arbilraiors have a great doal ot creativity 
In fashioning remedies; bread remedial discretion Is a  positive aspect ol arbllrallon. Just a s  In 
UAA sed ion 12(a), WIs language in seclkw  21(c) moans lha l arbilraiors Issuing remedies will 
not be confined lo  lirrf labons under principles of law and equity (un less Ihe law  cr We panics' 
agreement specifically confines Wem)

4. Section 21(d) Is based upon UAA sed ion 10 thal allows aib ltra lors, un le ss We agreomenl 
provides lo We contrary, lo determine in Wo award payment o l expenses. Induding ihe 
arbitrator's expenses and lees. Tho mosl significant change Is Wal UAA seclJon »0 prohibits on 
aibilralor Irom a ward.ng attorney's fees: sed ion 21(b) spedficaiiy allows for an  arbilralor 10 
make such an award.

5 Sedion 21(e) addresses concerns respecting arbitral remedies of punitive or exemplary 
damages because of Iho absence, under present law, ol guidelines for arbitral punitive awards 
and of We severe limilatJons on judicial review artxlralion awards. Recent data from the 
securities Industry provides some evidence Wal arbilraiors do nol abu se  Iho power lo pun’sh 
through excessive awards. Soo generally Thomas J. Stlpanowlch, Puniiivo Damages and tho 
Consumenration ot Arbilrallon, 92 Nw. t .  Rev. 1 (1097); Rchard Ryder. Puniiivo Award Survey, 8 Sec. Arb. Commentator, Nov. 1996, al 4. Because legitimate concerns remain, 
however, spedfic provisions have been Included In sed ion  21(e) lh a l require arbilraiors who 
award a remedy o( puniiivo damages lo specify In We award Wo ba s is  In fact for justifying, In

law for authorizing, and the amounl of We award ailribulabie to Wa punitive damage remedy. 
Again, II should be noled w a l pa rte s can waive We requirements se l forth In sed ion 21 (0) by 
agroemenL

SECTION 22. CONFIRMATION OF AWARD. A ltera parly to an arbitration proceeding 
receives nolico ot an aword, tho party may make a (motion] lo Wo court for Bn order confirming 
the award at which Urns We court sha ll issue  a confinning order un less Ihe award Is modified 
or corrected pursuant lo  Sedion 20 or 24 or Is vacated pursuant lo Sedion 23.

Comment:

1. The languago In sed ion  22 has boon changed lo  bo similar lo  Wal In FAA sedion 9 10 
Indicate lhal a court has jir fsd id lon  a l Iho lima a party files a  morion lo confirm an award 
un less Iho award has been changed under sed ion  20 or vacated, modified or corroded under 
sections 23 or 24. Although a losing party lo  an arbllralion has 90 days after We aibilralor 
gives notice of We award 10 file a  molion lo vacate under secrion 23(b) or lo file a  morion lo 
modify or co n e d  under soction24(o),ecourtneodnol wa il 90 deys bofore taking Jurisdiction il 
We winning party files a molion lo confirm undor secrion 22. Otherwise II.e losing party would 
hove ihis period o l 90 days In which possibly 10 d issipate cr otherwiso dispose of a sse ts 
necessary to sa tlsfv an arbllralion award. If Wo winning party files a molion lo confirm prior 10 
90 days afler We aibilra lor gives nolico of the award. We losing parly can onhor (I) file a 
morion 10 vacaio or modify al Wal rime or (2) file 3  morion lo vacaio or modify within We 00-day 
statutory period.

2 Trie Drafting Committee considered bul rejected Ihe language in FAA section 9 Wat limits a 
molion 10 confirm an awaid to a one-year period of lime. Tho consensus o l the Drafting 
Ccmmltco was Wat We general statute of lirn la lions in a  sta le for Ihe filing end execution on a 
judgment should apply.

SECTION 23. VACATING AWARD.

(■>) Upon [molten] lo  the court by a  party lo  an arbitration piocesding, Wo court shall vacate an 
award made in Ihe artxlralion proceeding If:

(1) We award w as procured by corruption, fraud, or olher undue means;
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(2) there was:

(A) evident partiality by an arbitrator appomted a s a neutral arbitrator;

(Q) corruption by an arbitrator; or

(C) misconduct by an arbitrator prejudicing tna r.ghts o l a party lo  lha arbitration proceeding;

(3) an arbitrator refused to postpone iho heartng upon showing o l su tfidem  cause for 
postponement, refused to consider evidence material to the controversy, or otherwise 
conducted the hearing contraiy to Section 15, so a s to prejudice s u b s ta n t ia l Iho righls of a 
pany to the arbitration proceeding;

(4) an arbilralor exceeded the arbitrator's powers;

(5) there was no agreement to aibltrats, un le ss Iho person participated In (he arbitration 
proceeding without raising the objection undor Secuon 15(c) nol Inter than tha beginning of Iho 
arbitration hearing; or

(0) the arblra lion was conducted without proper norJco of tho iniualion of an arbitration as 
required in Socilon 9 so a s lo prejudice substantia lly the rights of a  party to tho arbitration 
proceetfng.

(b) A (mclloo| under ihis section must be filed within 60 days a lter Iho (movant) receives notice 
of (he award pursuant lo Section 10 or within 60 days after the (movant) rece ives notice of a 
modified or corrected award pursuant to Section 20, unices tha (movant) a llegos lhat lha award 
was procured by corruption, fraud, or other unduo means, tn which ca se  the (motion) must bo 
made wtthin 90 days afler tho ground is known c r by lha exercise of reasonable cam would 
have been known by Ihe (movanl).

(c) If lha court vacates an award on a ground other than lhat set forth In subsection (a)(5). II 
may order a rehearing l( the award Is vacalod on a ground sta led  In subsection (a)(t )or (2), 
tho rehearing must bo before a new arbilralor. If the award Is vacated on a  ground s la lad  in 
subsection (a)(3), (4), or (8), tho rehearing may be before (ho arbilralor who made the award 
or the arbitrator-* successor. The arbitrator m usl render the decision In lha rehearing within the 
same lime a s  thal provided In Section 19(b) (or an award.

(d) If tha court denies a (molion) to vacate an award, II sha ll confirm the award unless a 
(motion) to modify or cotrocl the award is pending.
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A. Comment on Section 23(a)(2), (5), (6) and (c)

1. Section 23(a)(2) is based on UAA section 12(a)(2). Tho reason •evident partiality- Is a 
grounds lor vaca lur only fee a neutral arbilralor is because non-neutral arbilrators, unless 
otherwise agreed, sorve as representatives of tha parties appointing them. As such, these non­
neutral. parly-appointed arbitrators aro nol expected to be Impartial In the samo sense as
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neulral arbitrators. Macneil Treatise § 2e.4. However, corruption and misconduct am grounds 
lo vacate an award by both neutral a ib ltra lors and non-neutral arbitrators appointed by the 
parties;. As lo m isconduct before co in s  will vacaio  an award on Ihis ground, oboe ting parties 
must demonstrate that the misconduct actually prejudiced thbr rights. Creative Homes &
M.I,■work. Inc. v, Hinkle, 426 S.E20 460 (N.C. Ct App. 1S93). Courts have nol required a 
showing o l prejudice when parlies challenge an artxlraUon award on grounds ol evident 
partiality of Ihe neutral arbitrator or corruption In any of the arbitrators. Gaines Constr. Co. v. 
Carol City U t, Inc., 164 So. 2d 270 (FI, O ist C t  I864); Northwest Mech., In c v. Public UL 
Comm it 283 N.W.2d 522 (Minn. 1970), Egan 6 Sona Co. v. Meats Park Dev. Co., 414 
N.W.20 785 (Minn. C t App. 1987). Corruption Is a lso  a ground for vacalur In section 23(a)(1) 
thal does not require any showfng o f projudico.

2. The purpose of section 23(a)(5) Is lo  establish that If there Is no valid arbitration agreement, 
then Iho award can be vacated, however, tho right to chatlengo an award on this ground is 
conditloned upon the party who contests the validity o l an arbitration agreomenl raising this 
objection no lalor than Iho beginning of Ihe arbllraUon heartng undor section 15(c)irthe party 
participates In the arbllrallon procoodng Soo. e.g., Hwang v. Tytor, 253 III. App. 3d 43.625 
N E2d 243, appeal denied, 153 III. 2d 559,624 N,E.2d 807 (1993) (staling that H Issue not 
adversely determined under § 2 of UAA and If parly raised objection In arbitration hearing, 
party can raiso challenge to agreement to arbitrate in proceodng to vacaio award); Borg, Inc. 
v. Morns Middle Sch. D is l No. 54,3 lll.App.3d 913,278 N.E2d 818 (1972) (finding dia l issuo 
of whether thero Is an agreement to arbitrate cannot be  raised for (Inst time after the arbitration 
award); Spaw-Glasa Constr. Serv.. Inc. v. Vista Do Sonia Fo, Inc.. 114 N.M. 557,844 P 2d 807 
(1992) (holding that party who compels arbitration and participates tn hearing without raising 
objection lo Iho validity of artjitration agreement cannot 3flerwanJ5 attack arbitration 
agreomenl).

Tho purpose of tha language requiring a party participating In an arbitration proceeding to raise 
an objection lhal no arbitration agreement exists 'not later lhan tha beginning ol tne arbitration 
hearing" ts to Insure thal tho party makos a timely objection al tho start o t Iho arbitration 
hearing ralher than causing the olher parties to go through Ihe time ond expense of the 
arbilrallon hearing only to raise tha objection for lha first time later in Ihe arbitration process or 
In a  mo Son to vacate en award. A poison who re fuses la participate in cr appear at an 
arbitration proceeding retains tho right lo challenge Iho va tid ty of an award on tho ground that 
there was no arbitration agreement In a  motion to vacate.

3. Section 23(a)(8) is a new ground of vacatur related to Impropor notice a s lo Iho Initiation of 
tho arbitration proceeding under section 9. Tho notice requirement In section 9 is a minimal 
one Intended lo  meet due process concerns by informing a parson a s  to Iho controversy and 
remedy sought. Tho notice of Initiation o l Ihe arbitration praceodmg is a lso  subject lo 
reasonable variation by the parties' agreement. Soo section 4(b)(2).
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4 Tho notice of Initiation ol arbilrallon Is not Intended to bo a formal pleading roqi iremont 
Thus, a  party may waive the objection In section 9(b) by fa ilng lo make a  timely objection. 
Section 23(aX6) a lso requires lhal there Is substantial projurico lo Iho other party before a 
court vacates an award lor improper notice o l initiation.

5 if a court ordats a  rehearing, section 23(c) provides lhat tho arbitrator must ’render Iho 
decision in the rehearing within die samo time as provided In Soction 10(b) for an aw ard ' This 
m e  ported should be tho samo In the rehearing a s In Iho original heanng. For example, II an 
agreement to artxlrate required an arbitrator render an awaid within 90 days alter Iho do se  ot 
the heartng. the aibilra lor In the new heartng m usl make the award wtlhln 90 days alter ihe 
dose  e l the rehearing and not of the original hearing.

B. Common! on lha  C sncopt o f Contractual P rov is ions fo r "Opt-ln" Rovlow o f Awards

1. Ouring tho course of Ihe Drafting Committee’s  deliberations between 1996 and 2000, no 
Issue produced more discussion and debate lhan tha question ol whothor Section 23 ot tho 
RUAA should Include a provision lhal tho parties could'opt In* to judicial review ol arbilrallon 
awards lor errors ot law or fact or any olher grounds not prohibited by appflcatxo law

Thero a te certain policy reasons both for and against Ihe adoption o l a  provision In me RUAA 
for expanded judicial review of an arbitrator's decision for errors of law  or fac t Tho value- 
adced dimensions considered by lha Drafting Committee were three. First, there Is an 
'informational- element In d ia l such a provision would dearly  Inform Ihe parties that they can 
’opt In- to enhanced judiciat tovfew. Second, an  opt-in provision, If property framed, can serve 
a ’enameling- function by setting out standards for the types and extent of judicial review 
permitted. Such standards would ensure substantial uniformity In meso "opt In- provisions and 
facilitate tho development of a consisted  body of caso  law pertaining to (hose contract 
provisions. Finally, It can be argued lhat provision ot the ’opt In- safely net will encourage 
parties whose fear of lha "wrongly doddod- award previously prevented them from trying 
arbitration to do so.

Tho Drafting Comrniiieo weighed Ihoso value-added dimensions against tho risks/downsides 
ol add ng "opt Iri’provislon to Iho A c l Thero ere sovsral risks end downsldos. Paramount Is tha 
assertion lhal peimiltlng parlies a ’second bile at the apple- on llio  mehts effectively 
eviscerates arbilrallon a s a hue alternative to tracfitionai litigation. An opt-in soclion In Iho 
RUAA might load to the routine Vi elusion of review provisions In arbitration agreements In 
order to assuage mo concerns o l parto s uncomfortable with me nsk o f being stuck with 
disagreeable arbitration awards mat aro Immune tram judicial review. Tho inevitable post- 
award petition lor vacatur would In m3ny casos result In tho negotiated settlement of many 
disputes due to the specter ot vacalur libgation the parties had agreed would be resolved in
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This too c f argument a sserts further that an opt-ln provision would virtually ensure lhal. In 
cases of consequence, losers will petition for vacatur, thereby robbing commercial arbitration 
ot Its finality and making Ihe process more complicated, lima consuming and expensive 
Arbitrators would be effectively obliged lo provida d e la te d  conclusions ot law and if Iho partlos 
agree to judicial review for errors of fact, findings o l fact In ordor lo  facilitate review. In order to 
lay mo predlcalo for mo oppeat of unfavorable awards, transcripts would become (ho norm and 
counsel would be  required lo expor-d substantial time and onorgy making sure me record 
would support an appeal. Finally, me time unlit resolution In many cases would bo greatly 
lengthened, and mo prospect ot proceedings being reopened on remand following judicial 
review would Increase.

At Its core, arbitration is  supposed to bo an alternative to libgation In a  court o l law, not a 
prelude to It. II can bo argued that parties unwilling to accept Iho risk of binding awards 
because of an Inherent mistrust ol mo process and arbitrators are best off contracting lor 
advisory arbitration or foregoing arbitration entirely and relying instead on tradiUonal litigation.

The third argument raised in opposition to an opt-in provision Is Ihe prospect ol a backlash ot 
sorts from the courts. Tho courts havo b lessed arbitration as an acceptable atlemaliva lo 
traditional litigation, characterizing Ita s  an exercise In freedom of contract mat has created a 
significant collateral benefit of moklng civil court dockets more manogcablo. Tnoy ere nol likely 
lo view with favor parties exercising mo freedom of con lrad to gut tne finality ol the arbitration 
process and throw disputes back into me courts for decision. It is maintained thal courts faced 
with lhat prospect may well lose their recently acquired enlhustasm for commercial arbitration.

Z  In addition to me policy differences noled above, me Drafting Commiltoo was also 
concerned with the current diversity of opinion a s lo the legal propnety of me -opl-in- device 
reflected in the developing case law.

Tho first concern with lha opt-ln mechanisms providing lor judicial review of chatenged 
arbitration a wards is tho specter o l FA' .jreempllon. The Supremo Court has made clear Its 
belief lhal tho FAA praumpta conflicting slate arbitration law. Neilhor FAA section 10(o) nor mo 
federal common law developed by Iho U.S. Courts ot Appeal permit vaca lur I or errors of law 
Consequently, there is  a  legitimate question of federal preemption concerning the validity a t a 
slate law provision sanctioning vacalur for errors of law  when Ihe FAA does not permit i l
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However, the specter c f FAA preemption Is batancod by Ihe assertion lh a l tho prlndple ot Volt Information Sciences, Inc Stanford University. 469 U.S. 488 (1Q89)-thal a d ea r expression 
of intent by tho parties la  conduct their arbitration under a state law role, that conflicts with the 
f a a  effectively trumps the role of FAA preemplion-shoutd serve lo legitimize a  state 
arbitration statute with different standards of review. This assertion Is particularly pcrsuaslvB If 
one believes thal an arbitration agreement by the parties whereby they provide for JucSdal 
review ot an arbitrator's dodslons for errors of law o r fact cannot be characterized as flantl- 
artxlralion.* By this view, such an opMn feature of Judicial review of arbitral awnrdo for errors of 
taw or fact Is Inlondad lo ftxther and lo stabilize commercial arbllraUDn and therefore Is In 
harmony w iui the pro-arbitratlon public policy of tha FAA Of course, In order to fully track the 
preemption caveat articulated In Voll and further refined In Maslmbuono v, Shearson Lehman Hutton, Inc, 514 U.S. 52 (1995), Ihe parties' arbitration agreement would need to specifically 
and unequivocally invoke the law of the adcpling sta le  In order to override any contrary FAA 
law.

3. Tho second major Impediment to Induston of an opt-ln provision for Judicial review In Ihe 
RUAA (and conlradual provisions to tho sam e otfoct) Is the contention that the parties cannot 
contractually "create* subject manor jurisdiction In Ihe courts whon it does not otherwise exist. 
The "creation" o l jurtsdcUon Iransplres because a otalutory provision that authorizes tha 
parties to contractually c/aate or expand the jurisdiction of lha state or federal courts can read l 
m courts being obliged to vacate arbitration awards on grounds they otherwise would bo 
foreclosed from relying upon. Court cases under Iho federal taw show the uncertainty or an 
opt-in approach. See, o.g., Chicago Typographical Union v. Chicago Sun-Times, 935 F.2d 
1501,1505 (7th Or, 199t)("lf Ihe parties w ant,they can contract for anappellote arbitration 
panel to revtow Iho arbitrators award But thoy cannot contract for Judicial review of thal award; 
federal (coudj jurisdiction cannot bo created by contract.") (labor arbitration caso); bul see 
Gateway Technologies. Inc. v. MCI Telecommunications Corp., 84 F.3d 993,998 (5th Clr.
1995) (Tha court, rolytng on tho Supreme Court's con lradual view of Ihe commercial 
arbitration process reflected In Vcv’f, Maslmbuono, and First Options o l Chicago v. Kaplan, 514 
U.S. 938, 947 (1995). the court held valid a contractual provision providing (or Judicial review ol 
arbitral errors ot law. Tho court conduded thal the vacatur standards set out in soct;oo10(a) of 
the FAA provldo only tho default option In d rcum slanccs whore the parlies fail lo contractually 
stipulate some alternate criteria (or vacalur).

The continuing uncertainty as lo Ihe legal propriety and enforceability of con lradual opt-ln 
provisions for judicial review Is best demonstrated by the opinion of the Ninth Circuit Court ot 
Appeals In LaPino Technology Corp. v, Kyooora, 130 F.3d 884 (9th Cir. 1997). Tho majority 
opinion in Kyooora (ramed tho issue before the court lo be: "Is federal court review of an 
arbitration agreement nocessarity limited to the grounds se l forth In the FAA or can tho court 
apply greater scrutiny, it Ihe panics have so agreed?" The court held lhat It was obliged lo 
na io r the parties' agreement lhat the arbitrator's award would bo subject to judicial review for 
errors ol tact or law. It based that holding on the contractual view o l arbitration articulated In 
Volf and Prima Paint Corp. v. Flood S Conklin Manufacturing Co., 388 U.S. 395,404 n. 12 
(1987) and their progeny, tn dong so  It observed thal body of ca se  law "makes It d ea r that Iho 
primaiy purpose ot the FAA Is to ensure enforcement o l private agreements lo arbitrate, in
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accordanca w llh the agreement's term i." The Ninth Circuit ru led  squarely on the opinion o f the 
Filli! Circuit tn Gateway. The court re jected the ■JurtsdicUonai* vtew of Iho FAA se t out by the 
Seventh Circuit In Chicago Typographical Union.

Caution should be exercised not to over-road the significance of Kyocera. Judge Fernandez, 
who wrote tho opinion o< Iho court, merely brushed aside any concerns pertaining to 
contractual "creation" of Jurisdiction for tho federal courts. Soo also Alan Scott Rau.Contracting Out o f tha Arbilrallon Act, 8 American Rev. ot Intem'l Arb. 225 (1997); Stephen J. 
Ware, 'Opt-ln’  for Judicial Review ol Errors of Low undor lha Revised Uniform Arbitration Act,
8 American Rev. of tn lem l Arb, 283 (1997) (both articles refuting the argument lhat an "opt-in" 
review d au se  Is precluded on the grounds of creating jurisdctlon). Judge Kozinskl. while 
concurring with Judge Fernandez, expressed can can  thal Congress lia s  not authorized review 
ot arbllra l awards tor errors of law o r fact, but felt II necessary to enforce ihis agreement.
Judge Mayer, In a  dissent, cautioned lhat (ha Circuit Couri had no authority to review Ihe 
awatd In Just any manner in w h ld i the partlos contracted. The throe opinions In Kyocera 
crysia ltao d ie tree nature o l tho debate a s  to the " jurisdctlonar dmenslon of the issue ot 
expanded Judicial review.

A final significant opinion In the federal Circuit Court of Appeals Is UHC Management Co. v. Computer Sclencns Corp., 148 F.3d 092 (8th Clr. 1898). In UHC. Iho Eighth Circuit determinao 
whelher the con lrad language dearty estab ished Ihe parties' intent to con lrad (or expanded 
judicial review. The portion of the analysts relevant here Is thal which concerns the propriety o l 
contractual agreemonls providing for expanded judicial review beyond lhat contemplated by 
sections 10 and 11 ot the FAA. The court observed lhal although parties may eioct to be 
governed by any roles they wish rogardng the arbitration itself, ft Is not dea r whether tho court 
can review an arbitration award beyond tha limitations of FAA sections 10 and 11. Congress 
never authorized a  do novo review or an award on its merits, and theretore, the Court 
condudod that It had no choice but to confirm lha award when there aro no grounds to vacate 
based on Ihe FAA

The court reviewed Kyocera and Gateway and obaeivsd; "Notwi'hstanding those casos. wa do 
not believe It Is a  foregone conduslon that partes may o ifod lve ly agree to compel a federal 
court lo ca st 3slde sections 9,10. and f 1 o f the FAA" II then quo led a l length from Judge 
Mayer's d issent In Kyocera and conduded by emphasizing Its view of the differing role of the 
courts In reviewing arbilrallon awards and judgments from a court of law. Beca js e  tho holding 
o f UHC w as based on tho parties' Intent, (he thoughts uf the Bghln Circuit regarding this 
matter can ba accurately characterized a s dictum. However, there Is no doubt lhat It, like tho 
Seventh Circuit in Chicago Typographical Union, finds contractual provisions requiring tha 
courts fo apply contractually-created standards for Judical review ot arbllraUon awards lo bo 
dubious.

After Kyocera and UHC iho laity stands at two United S lates Circuit Courts o l Appeals 
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approving contractual opl-in provisions and two United S ta les Circuit Courts of Appeals 
effectively rejecting those provisions. Given Ih is diversity o l judicial opinion in the federal circuit 
courts of appeals, it Is fair lo say lhal law remains In an uncertain state.

4 The few sta le courts thal havo addressed tho ‘ creating jurisdctlon* Issue  are similarly split. 
In Oick v. Oldt, 534 N.W.2d 105.101 (Mich. Ct. App. 1904). the Michigan Court ol Appeals 
characterized the conlractual opt-ln provision before It (which permitted appeal lo Ihe courts ot 
"substantive issues" pertaining lo the arbitrator's award) a s  an attempt lo crealo 'a  hybrid torm 
ot arbitration" lhal rd ld) not comport with the requirements of the (Michigan) arbllralion 
statute." Tho Mchigan court refused lo  approve tho broadened Judicial review and held thal 
tho parties were instead "required lo proceed according to tho (Michigan arbitration statute)." 
The appellate court ooscwed further that "(tjha patties’ agreement lo  appellate review lit this 
caso Is reminiscent of a mechanism under which the initial ruling Is by a private judgo. nol an 
arbitrator. *" • Whal tho parties agreed lo Is binding arbllralion. Thus, they are not entitled to 
the type of review (of Ihe merits ot Ihe award) they agreed to."

In a sim ilar manner, the Illinois Court of Appeals. In Chicago, Soulhshom end South Bend Rai'rosd v. Northern Indiana Commuter Transportation Dlsl., 682 N.E2d 158,159 (111. App. 3d 
1997), rov'd on olher grounds, 184 111. 151 (1998), refused lo givo effect to tho provision of an 
artxlralion agreement permitting a party claiming lha l the arbitrator's award Is based upon an 
error ol law "to Initiate an action at law • • • to determine such legal Issus ." In so holding tho 
Illinois Coun sa ted : T h e  subject matter jurisdiction o l Ihe trial court lo review an arbitration 
award l i  limited end circumscribed by statute, Tha partlos may nol. by agrocmonl or otherwise, 
expand lhal limited jurisdiction. Judlo'al review Is limited because Ihe parties have chosen the 
torom and must therefore be content with the Informalities and possible ecccn lrid lies of their 
choice." (citing Konicki v. Oak Brook Racquet C lub, Inc. 441 N.E.2d 1333 (III. Cl. App. 1982))

In NAB Conslmdin Corp. v. Metropolitan Transportation Authority. 180 A.D. 436,579 N.Y.S.2d 
375 (1992) the Appellate Division o l lha Now York Supreme Court, without engaging In any 
substantive analysis, approved eppllcallon o f a  conlractual provision permllllng lud lda l review 
:f  an arbitration award "limited to the question ot who then or nol the (designated Oodslon 
maker under an ailemallve dispute resolution procedure) I* ?rbilrary, capricious or so grossly 
erroneous lo evfdence Bad faith." (dllng NAB Const/. Cot e, y. Metro, Transp. Aulh.. 187 
AD  2d 301,562 N.Y.S.2d 44 (I960)). This sparse state court ca se  law Is nol a sufficient basis 
for IdenUfylng 3 trend In either direction with rcga id lo  tho legitimacy o! con lradual opt-in 
provisions for expanded Judicial review.

5. Tho negative policy implications and the uncertain caso law outlined above were substantial 
reasons why the Commitleo ol Ihe Wholo adopted a senso-of-the-houso resolution a l the July, 
1999, meeting cl the National Conference of Commissioners on Uniform S ta le Laws not lo 
include expanded Judicial review through an opt-in provision. This doo'slon not to Include tn the 
RUAA a statutory sanction o l expanded judicial review of the "opt-ln" device effectively leaves
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the Issuo of the lagal propriety ot this moans for securing review of awards to the developing 
case law under the FAA and state arbitration sta iu les. Consequently, parties remain tree to 
agree to contractual provisions for Judicial revtow of challenged awards, on whatever grounds 
and based on whatever standards they deem  appropriate unfit the courts finally determine >ho 
propriety of such clauses.

8. The Drafting Commiuee a lso  considered a statutory sanction o f "opt In’  provisions for 
Internal appellate arbllral review. Such a  section In the statute would bo slgnlflcantiy less 
troubling than tho sanction of opt-ln provisions for ludlcial roview-because Ihoy do not 
entangle Ihe courts In reviewing the mertls o l challenged arbitration awards. Instead, appellate 
arbitral review mechanisms merely add a second level lo Ihe contractual aibitrauon procedure 
lhat permits pnrilss disappointed with Ihe Initial arbitral result to secure a degree of protection 
from tho occasional “wrong" arbitration decision. See Stephen L  Hayford and Ralph Poeples, 
Commercial Arbitration In Evolution: An Assessment and Call for Diolcguo, 10 Ohio St. J. on 
Lrisp. R es. 405-08 (1995). This approach would nol prosonl the FAA preemption, “croaUng 
Jurisdiction." and line-drawing problems Identified with tho expanded Judicial review through an 
opMn provision, it Is a lso  consistent with the Supreme Court's contractual view cf commercial 
arbitration In that tt preserves the parlies' agreement to reso lve Ihe morils of the controversy 
between them through artx'tratlon, without resort to the courts. When parties agree lha l iho 
decision of on arbitrator w3l be  fin a l ond binding,” II Is  ImpScil that It Is the arbitrator's 
Interpretation o f (he contract and Ihe law that they seek, and hot tho legal opinion o l a court, tn 
addition, an Internal, arbitral appeal mechanism Is more likely to keep arbitration decisions out 
o l Ihe courts and maintain tho overall goals of cpeoo, tower cos l. and greater efficiency.

An Internal appellate revtow within the arbitration system  Is already established by soma 
artxlralion organizations. See, e.g., CPR Arbitration Appeal Procedure; Jams Comprehensive 
ArbllraUon Rules and Procedures, R. 23, Optional Appeal Procedure. In addition, there are 
numerous examples c f parties creating such  Internal appeals mechanisms. The Drafting 
Commiiteo concluded thal because  Ihe authority to contract tor s' ich a review mechanism Is 
Inherent and such provisions can differ significantly depending upon the needs of the panics, 
there w as no need to Include a  specific provision within the sta tu te

C. Comment on tho P o ss ib le  Cod ifica tion o f Iho ’ Monlfost O ls rog ird  or tho L a w  and (ho 
"Pub lic Po licy” G rounds For Vacatur;

1. Tho Drafting Committee a lso considered the advisability of adding two new subsections lo 
soction 23(a) sanctioning vacatur of awards that result from a "manifest disregard of llto law" 
or lor an award thal violates “public policy." Neither of those two standords Is presently codified 
In ihe FAA or In any of lha s la te  arbllraUon acts. However, a ll o f the federal circuit courts o l 
appeals have embraced one or both of these standards in commercial atbilraUon cases See 
Stephen L  Hayford, Law In Disarray: Judidal Standards lor Vacalur o l Commercial Arbitration 
Awards, 30 Ga. L  Rev. ’ 34 (1096).

h(lp'//www.gmu.edu'dzpajtmen!s(law(<lrc/tJAA2000.hlm 2/2/2003

http://www.gTnaedufdcp3rtmenurtaw/drc/UAA2000htm


Uniform Atbilnlion Ad Page 69 of 77

2. "Manifest disregard of lha law" Is Iho somlnal nonsialu lory ground for vacalur of commercial 
arbilrallon awards. Tho relevant caso law from Ihe federal circuit courts of appeals establishes 
lhal "a party seeking lo  vacaio an arbilrallon award on Iho ground of 'manifest disregard of Ihe 
law  may nol proceed by merely objecting to Ihe rasu lis of ihe arbllralion," O .fl. Securities, Inc. 
v. Professional Planning Associates, Inc. 857 F.2d 742,747 (1 f th Clr. 1MB). "Manifest 
disregard of Ihe law  "dearly moans mono than [an artf IralJ error o r misunderstanding wllh 
respect lo Iho law." Carte Blancho (Singapore) PTE Ltd. v. Carte Blancho In lT . 688 F.2d 2'iO, 
265 (2d Clr. 1989) (quoting Merrill Lynch, Pierce, Fenner 8 Smith, Inc. v. Bcbker, 808 F.2d 
980,933 (2d Clr. 1986)).

Tho numorous othor articulations of lha "manifest disregard of la w  standard rolloctod in Ihe 
circuit appeals court case  law reveal its two constituent elements. One element looks lo  the 
resuh reached In aibitralion and ovalualos whoihor it Is dearty conslslen l or Inconsistent wilh 
controlling law. For ihis dem ent lo bo satisfied, a  reviewing court musl conduda Lhal the 
arbiralor m.sapp/icd ihe relevant law touching upon (he tispu te  before tho arbilralor In a 
manner lhal constitutes something akin lo a blatant, gross error of law thal Is apparent on Iho 
face ot the award.

The olher olomoni of Ihe "manifest disregard of Iho law" standard requires a reviewing court lo 
evaluate iho arbitrator's knowledge of Iho rele/anl law. Even if a  reviewing court finds a dea r 
error of law, vacalur Is warranted under Iho "manifest disregard o f Ihe la w  ground only If Ihe 
court Is able lo condude lha l Ihe arbilralor knew Ihe corned law bu l nevertheless 'made a 
consdous decision" lo Ignore II in fashioning Iho award. See MSCCorp. v. Erwin Bohr & Co., 
87 F.3d 044,851 (8m Clr. 1938). For a full d iscussion of Iho "manlfosl disregard o l the laW 
standard, soo  Slepfion L  Hayford, Reining In Ihe Manifest Disregard of Iho Law Standard: Tha Key to Stabilising lha Law cf Commercial Arbitration, 1999 J, Dlsp. R e sd . 117.

3. The origin end essence of Ihe "public policy" ground for vaca lur Is well coplurod In tho Tenlh 
Circuit's opinion In Seymour v. Blue CrossSB/vo Shield, 988 F.2d 1020,1023 (10lh Cir. 1993). 
Seymourobsorvod. "̂ IJn delormrnlng whoihor an arbilrallon award violates public policy, a 
court musl a sse ss whelher 'die spodfic terms contained in [the con lrad) vtolata public policy, 
by creallng an "explicit con llid  wllh olher taw s and legal precedents.- Id. o l 1024 (dlino United 
Paperworkere Inn Union .. Misco, 484 U.S. 29,43 (1987)),

Like Iho "manllesl disregard of iho law" nonsialulory ground, vaca lu r undor iho "public policy" 
ground requires something more than a mere error or m isunderstanding of the relevant law by 
tho arbitrator. Under all of the articulations of this nonsialulory ground, tno public policy al 
Issue musl bo a dearly defined, dominant, undisputed rule ol la v . Hqwover, Ihe language 
employod by iho various circuits lo describe ond apply this ground In Iho commercial 
arblralion milieu raffeds two distinct, different thresholds for vaca lu r being used by Ihoso
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courts. First, lha Tenth Circuit In Seymour and Iho Egh ih  Circuit In PalneWebber, Inc. tr. Argon, 40 F.3d 347 (6lh Clr. 1995) contemplate lhat an award can be vacated when II 
"expridUy" confflds w llh, vio lates, or Is conlrary to Ihe subject public policy. The Judicial inquiry 
under Ihis vartanl of the "public policy" ground obliges the court lo delve Into iho m enis of Iho 
arbilrallon award In order lo ascertain whether Ihe arbitrators analysis and application of Ihe 
parties' contract o r relevant law  "violates" or "confflds" with Ihe subject public policy.

Second, the Eleventh Circuit In Brown v. ReuschorPierce Rofnses, Inc.. 994 F.2d 775 (11th 
Clr. 1994) and Ihe Second Circuit In Dlaputse Corp. of America v. Carta, Lid., 628 F.2d 1108 
(2d Clr. 1980) trigger vacalur only whon a coun concludes lh a l Implementation of Ihe arbllral 
result (typically, o ffeduallon of lha remedy directed by Ihe aibilralor) compels one of Iho 
parties lo violate a well-defined and dominant public policy. a determination which does nol 
require a reviewing oourt lo eva luate ihe merits of the arbilrallon award. Instead, the court 
nood only ascertain whelher conffnnallon of, or refusal lo  vacate an aibtralion award, and a 
Judidal order directing compliance wllh Us torms, wilt p lace one or both of Ihe parties lo  the 
award In violation o f lha subject public policy. If II would, lha award musl be vacated. If II does 
nol. vacalur is nol warranted. For 3  full discussion of the evolution and apptlcallon of Ihe public 
policy exception In Iho labor arbilrallon sphere, see S lephen L  Kayford and Anthony V, 
SlrJcropI, 77)o Labor Contract and External Lew. Revisiting lha Arbitrators Scope of Authority, 
1093 J. Dlsp. Resell. 240.

4 . S ta les havo rarely addressed "manifest disregard of lha raw" or "public policy" a s  grounds 
(or vacalur, Soo, e.g.. Schocnmachor v. Cummings and Lockwood o f ConnecticuL 252 Conn. 
415.747 A.2d 1017 (2000) (staling lhal court dolermlr,os lha l public policy of fadlitalmg dients' 
a ccess lo an attorney of Iheir choice requires a court lo conduct do novo review of arblra lion 
decisions Involving non-compoillion agreements among attorneys); Stale c f Connecticut v. 
AFSCME, Council 4,252 Conn. 467,747 A.2d 400 (2000) (concluding lhal arbllraUon award 
reinstating employee for admittedly making harassing phone ca lls lo  a legislator which conduct 
violated state law  should be overturned a s a  violation ol dearly  expressed public policy).

Ono area In which sla te courts have considered it approprtalo lo  reviow Ihe awards of 
arbitrators on publlc-pollcy grounds Is family law and, lo particular, statutes or case  law 
raqulrtng consideration o lth e  "best interest" of children, Faheny v. Faherly. 07 N.J. 69,477 
A2d 1257 (1084) (refusing lo defer lo arbitrator's award alfocDng child support because of Ihe 
court's "non-delogabfe, apodal supervisory runclisn In (iho] area of child support* lha l warrants 
da novo review whenever an arbtratorts award of child support could adversely affect Ihe 
substantial bost Interests of the child); Rakoszynskl v. Rakoszynskl, 683 N.Y.S.2d 057 (App. 
Oiv. 1997) (concluding lhal child support Is subject to arbllrallon bu l child ouslody end visllaUon 
Is not); M ilor v. Miller, 423 Pa.Super. <62,172,820A.2d 1181 (1093) (slating lhal oourt nol 
bound by arbitrator's child custody determination bul court musl ascertain whelher arbllral award Is 'adverse lo  Ihe bes l In loresls of Ihe children").
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5. There aro reasons for Iho RUAA nol lo ombraco either Iho "manifest disregard" or Ihe 
■public policy" standards of court review of arbllral awards. The first Is presented t y  Iho 
emission from Ihe FAA of either standard. G.Ven lhal omission, there Is a  very significant 
Question of possible FAA preemption of a  such a provision In Iho RUAA, shou lc Iho Supremo 
Court or Congress eventually conffnn lhal Iho four narrow grounds for vaca lu r s e l out In 
section 10(a) of Ihe federal acl am lha oxciuslvo grounds for vacalur. Tho second reason for 
nol Including these vacalur grounds Is Iho dJemma ,'n allempling lo  fashion unambiguous, 
"bright lino" tests for these two slandards. Tha case  law on both vaca lur grounds Is nol Just 
unselliod bu l a lso Is conniciing and indicates further evolution In lha courts. As a result, Iho 
Drafting Commillee concluded nol lo add these two grounds for vacatur In Ihe statute. A 
molion 10 include Iho ground of "manllesl disregard" In section 23(a) was defeated by (he 
Commillee of Iho Whole a l the July, 2000. meeting o l Ihe Nations Conference ol 
Commlsstonors on Uniform Stale Laws,

SECTION 24. MODIFICATION OR CORRECTION OF AWARD.

(a) Upon (molion) made within 00 days afler the [movanl] receives notice of Iho award 
pursuant 10 Section 19 or within 90 days afier Ihe (movanl) receives nolico of a  modified or 
corrected award pursuant 10 Section 20, Ihe court shall modfy o r correct Iho award If;

(1) there was an evident mathematical m iscalculation or an ovidcnt mistake In Ihe descnption 
of a person, inlng, or property referred fo In Iho award;

(2) the arbilralor has made an award on a  claim nol submitted lo  the arbilralor and the award 
may be conrecled without affecting Iho merits o f the decision upon ihe claims submitted; or

(3) Ihe 3ward Is Imperfect In a mailer of (onn not affecting Iho merits ol Iho decision on Iho 
claims submitted,

(b) II a (molion) made undor subsection (a) Is granted, Ihe court sha ll modify or correct and 
confirm mo award as modified or corrected. O iheiwiso, un less a  molion lo  vacate Is pending 
the court shall confirm Iho award.

(C) A (molion) lo modify or cc tted  an award pursuant lo  this soclion may bo joined wllh a 
(molion) 10 vacate Ihe award.

SECTION 25. JUDGMENT DM AWARD; ATTORNEY'S FEES AND LITIGATION 
EXPENSES.

(a) Upon granting an order continuing, vacating without d lrac ffrga  rehearing, modifying, or 
corroding an avard , iho court shall enter a judgment In conformity [herewith. Tho Judgment 
may be recorded, docketed, and enforced a s any o ilie r Judgmenl In a  d v ll action.

(b) A court may allow reasonable costs of Ihe (motion) and subsequent jud icia l proceedings. 
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(c) On [application] of a prevailing party lo a contested Judicial proceeding undor Section 22. 
23, or 24, tho court may add reasonable anomey's le e s and olher reasonable expenses of 
litigation Incurred In a jud ida l proceeding after ihe award Is made lo a ludgment confirming, 
vacating wilhoul directing a  rehearing, modifying, or correcting an award.

Common!:

1. Tho samo sections In Iho UAA (sections 14,15) and a  sim ilar section In Ihe FAA (section 13 
regarding Judgmonts and docketing) a s well a s  In RUAA seclion 24(a) Included court ordeis 
confirming, modifying or correcting awards bu l nol vacating awards. Ihe ro  Is no explanation In 
Iho legislative h ls io iy  or the caso  law under Ihe UAA or the FAA lor lha omission of lha 
Indusion of vacalur In reference lo  judgments and recording Judgments. Tho Indication from 
(he cases Is that courts lhal vacaio orbilratlon awards refer lo Ihe vacalur orders a s judgments. 
In its version of the UAA Arizona sta les lha l courts lh a l vacate awards should enter a 
■judgmenl" Ariz. Rev. S t a l§  12-1512(1094). There are olhor sta le  appellate decisions which 
refer lo vacatur ordcra a s "Judgments." Judith v. Graphic Communlcals. Intril Union, 727 A.2d
890,001 (D.C. C l. App. 1999); Gutderv. McIntosh, 293 III. App. 3d 035,689 N.E2d 231,233, 
228 III.Occ. 359 (1007); FCR Greensboro, Inc. v. C 8 M Investments ot High Po ln l Inc. 119 
N.C.App 576.459 S .£2 d 292, 205, cert, denied, 341 N.C. 648.462 S.E2d 510 (1995); 
Radomakerv. A lias Assur Co. 98 Onio App. 15,120 N .E2d 592,598(1954). Section 25(a) 
and (c) includes a  provision 10 enter judgment or award allomo/s foes when there is  an order 
"vacating wilhoul directing a rehearing." Tho lerms "without directing a rehearing" were added 
because an order of vacatur is  a  ffnal one and subject lo appeal under sed ion 28(a)(5) If iho 
court does nol order a  rehearing under seclion 23(c).

2. Some o l Ihe language In UAA soclion 15 on judgment rolls and docketing has been 
rewritten and Incorporated into soclion 25(a) thal lha iudgmenl may bo "recorded, dockalc-d, 
and enforced a s any olher judgmenl In a d v ll action’  both lo  defele whal In somo s la te s would 
ba considered archaic procedure under UAA sed ion 15 and lo allow stalos more flexibility in 
recoiding Judgments according lo  Iho procedures In their sta les.

3. Sodlon 26(c) promolos Iho statutory policy of finality o f arbilrallon awards by adding a 
provision for recovery o l reasonable a llomo/s fees and reasonable expenses of iiiigallon 10 
prevailing parties In contested judicial actions lo confirm, vacaio, modify or coned an award. 
Potential liability for Iho opposing parties' posl-awaro litigation expend!lures will lend lo 
discourage all but Ihe mosl meritorious challenges of arbilrallon awards. If a party prevails In a 
con losicd Judidal proceeding over an arbilrallon award, sed ion  25(c) allows tho court 
discretion 10 award anomey's fees and litigation expenses. BhLz v. Baih Isaac Adas Israol 
Congregation. 352 Md. 31.720 A.2d 012 (1990) (peim llllng award of allomo/s fees In both 
Ihe trial and appeal o f an action lo confirm and enforeo an arbilralion award against party who 
refused lo  comply wilh II)
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4. TUB right to recover post-award litigation expenses Po ts not apply It a  party's resistance to 
•no award is entirely passive but only where Ihera is "a con lesled jud icia l proceeding." The 
situation of an unconlested jud ida l proceeding, e.g.. lo confirm an arbitraUon award, will mosl 
often occur when a party simply cannot pay an amount awarded. If a party lacks Iho ability to 
comply wilh the awatd and does not resist a molion to confirm Iho award, the subsection does 
nol Impose further liability for Ihe prevailing part/s foos and expenses. Those expenditures 
should be nominal In a situation In which a  motion lo confirm is made but nol opposed. This is 
consistent with the general policy o l m osl s ta le s , which doos not allow a prevailing party to 
recover legal fees and mosl expenses asso da ted  with executing a  judgm en l

5. A court has discretion lo award fees under section 25(c). Courts acting under similar 
language In foe-shifting sla lu le s havo nol been reluctant lo oxordse their discretion lo take 
equitable considerations Into accoun l

6. Section 25(c) Is a  default rule only because it Is waivablo under section 4(a) If the parties 
wish lo contract for a different rule, Ihoy remain tree to do so .

SECTION 20. JURISDICTION.
(e) A court of this State having Jurisdiction over Iho controversy and Ihe partlos may enforce an 
agreement lo  arbilrale.

(b) An agreement lo  arbitrate providing for arbllralion In Ihla Stale confers exclusive jurisdiction 
on Ihe court lo enter Judgment on an award under this (Act).

Comment:

1. The lerm "court" Is now In tho dofinillcxi soctlon at sed ion 1(3).

2 Section 26(a) dea ls wilh Ihe enforceability of arbitration agreements. A person may seek lo 
entorce an agreement to aib llrale In accordance with sections 6 and 7 In a  sta le  lha l has 
porsonal and sub jed  mailer jurisdiction. For example, con s id e rs manufacturorthal Is a New 
York corporation and a consumer who resides in Missouri have an arbitration ogneemanl that 
provides for arbllraUon In the sla te of New York. If the consumer challenges Ihe enforceability
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of the arbitration dauso . Iho consumer could do so In a K ssou ri court thal would othorwlso 
have subject matter and personal ju ilsd c tlon  over Iho New York corporation.

3. Section 26(b) follows tha a lmost unanimous holdings of courts under the present, sam e 
language of section 17 o l (he UAA that if tho parties In Iheir agreomenl designate a piaco for 
lha arbitration proceeding, then that state has exclusive jurisdiction to detormlne Ihe validity of 
an 3(0111711005 award In accordance wllh section 25. The rallonalo of those courts has been to 
prevent fonrm-shof ping In confirmation proceedings and lo  allow party autonomy In tno choice 
of the tocalrcn at the arbitration and Its subsequen i confirmation proceeding, S la lo ox rol. Tri- 
County Constr. Co. v. Marsh, 666 S.W.2U 148,152 (Mo. C l  App. 1984) CiEJvery state that has 
considered Pie question o f Jurisdiction to eonlimn the award has focused on the place of 
arbitration and not the locus o f the contract." '  ’ (Tjhe place of conlracflng Is not always, or 
oven frequently, the convenient location for arbilralion. Modem business operalos In a mulll- 
s ta le  environment, and the parties should bo permuted to dtooso tho place ot arbitration and 
conflimatlon upon consideration of convenience, and nol upon artificial concepts of the place 
of ccntracUng."); see  also General B ee . Co. v . Star Technologies. Inc. 1996 W l 377028 (Del. 
Cn., June 13, t968); Stephanie's v. U ltracashmere House LTD, 96 lllA pp  3d 654,424 N E2d 
979,54 III.Dec. 229 (1081); Tru Green Corp. v. Sampson, 602 S.W.2d 951 (Ky. App. 1991); 
Kearsarge Metallurgical Corp. v. Peerless Ins. Co., 363 Mass. 162,418 N.E2d 580 (1961).

4. It should be noted lhat In accordance with section 4(bX1) parlies can waive the 
requirements of section 20 a lte r a dispute arises under an arbitration agrecmonL

SECTION 27. VENUE A [motion) pursuant to Scctlcn 5 musl be mado in tho court of the 
[county] In which Ihe agreement to arbitrate specifies (he arbitration heartng Is lo be held or. if 
the heartng has been held, In the court of (he (county) In which It w as held. Otherwise, tho 
(motion! may be madB In the court of any (county) In which an adverso party resides or t u s  a 
placo of business or, If no adverso party has a  residence or placo of business In this S ta le, In 
the court o f any [countyl in this S ta le. All subsequent (motions) m usl be mado In the court 
heating the Initial (motion) un le ss Iho court othorwlso directs.

Commont;

1. OlUmllmes tho parties In their arbitration agreement determine Ihe location of Iho arbilralion 
heartng. II the arbitration d au so  doos not provide lor a location, section 15 allows Iho arbitrator 
lo set tho location of Ihe heartng. The venue previsions In this section give priority to Ihe 
county In which the arbllraUon hearing was held.
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2. Choice-of-forum dau se s and, a s  a result, venue provisions havo the potential lo cause 
probtoms In adhesion slluallons. II should be noted mat courts, in determining ihe 
enlorceablllly ot arbitration agreements under provisions such a s  section 6(a) have voided as 
uncoosdonable d au so s In arbllraUon agreements thal require persons 10 arbilrale In dlslanl 
locations See e.g., Brower v. Gateway 2000, Inc., 246 A.D. 246,878 N.Y S 2d 569 (1998) 
(holding unconscionable on ground ol cost a  c lause which both required computer purchasers 
to arbilrale disputes In Chicago, Illinois, and a lso  required a rtx tr 'Jon according to rulas ot me 
Intemalional Chamber of Commerce which impose high adminlslraUvo costs); Patterson v. ITT 
Consumer Fin. Corp . 14 Cal. App. 4th 1659,18 Cal. Rptr. 2d 583 (1093) (refusing lo enforce 
arbilrallon clause Imposed by financing corporation on sla te 's consumers mat required 
arbllraUon lo be heard In Minneapolis, Minnesota, and required payment of substanUal filing 
fees).

SECTION 28. APPEALS.

(a) An appeal may be taken from:

(1) an order denying a  (molion) lo  compel arbilrallon;

(2) an order granting a  (motion) to stay arbitraUon;

(3) an order confirming or denying confimBUon of an award;

(4) an order modifying or correcting an award;

(5) an order vacating an award without directing a rehearing; or 

(8) a final Judgmenl entered pursuant to this (Act).

(b) An appeal under m is seclion musl be laken a s from an order o r a judgmenl In a civil action.

SECTION 20. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In applying and 
consitulng mis uniform act, conslderaUon m usl bo given lo the need to promote uniformity ol 
me law with respect to Its subject m ailer among S la tes mat enact It.

SECTION 30, RELATIONSHIP TO ELECTRONIC SIGNATURES IN GLOBAL AND 
NATIONAL COMMERCE ACT. Tho provisions of this Act governing me legal effect, validity, 
and enforceability of electronic records or electronic signatures, and of contracts performed

wllh IhB u se  of such records or signatures conform lo me requirements of section 102 of tno 
Electronic Signatures In Global and NaUonaJ Commerce Acf.

Commont:

1. Section 30 Is intended to conform me provisions allowing electronic signatures in sections 1 
(3)(B) and 19 of me RUAA wilh Ihe Sectron ic Signatures In Global ond National Commerce 
Act. 15 U.S.C. §§ 7001, 7002 (2000).

SECTION 31. EFFECTIVE DATE. Tnls (Act) lakes effect on (elfoclivo data)

Comment:

1. Section 3t concerning effective da le  should bo read In conjuncUon with secUon 3 which 
deals with when me Act applies. Section 3 provides for a trensiUon period during which bom 
Ihe UAA and Ihe RUAA apply and a lso  a dalo afler mo effecUvo dale on which the RUAA will 
apply to a ll arbitration agreements no ma'ler when parties enlerad Into morn

SECTION 32, REPEAL. E ffod ive on (delayed da le  should be the same a s lhal In Soclion 3 
(cj), the [Uniform ArbitraUon Acl) Is  repealed.

Comment:

1. This secUon repeals the adopting Stale's present Uniform Arbitration A c l Tho effective date 
of Ute repealer should be the same dalo selected by the State In sed ion 3(b) (or me 
applicaUon of Ute RUAA lo a ll aibttraUon agreements and proceedings.
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2. This repeal soctlon Is based on section 1205 ol Iho Revised Uniform Partnership Act and 
section 1209 ot Ute 1996 Amendments constiluUr.g Ihn Uniform Limited Liability Partnership 
Acl. Both of these statutes nave transition provisions sim ilar to section 3 of Iho RUAA.

SECTION 33. SAVINGS CLAUSE This [Ad) does nol affect an action o r proceeding 
commenced or right accrued before this [Act] takes affect. Sub jed  to Section 3 ot this (Ad), an 
arbitration agreement mado before lha effective da lo  of Uils |Ad| Is governed by Iho (Uniform 
Arblralion Ad).

Commont:

1. This section continues the prior law under Iho UAA wilh resped  to a pending action or 
proceeding or right accrued until the UAA is repealed In accordance wilh sections 31 and 3(a) 
and (c) or tno panics agree in a record under sed ion  3(b) lo apply tho RUAA 10 an arbitration 
agreemenl mada under lha UAA. Because courts gonoraily apply lha  law thal exists at tho 
limo an adion Is commenced, In many orcum stances mo now law  would rfsp laca Ihe old law, 
but for this sedion .

2. While mosl s la te s havo general savings statutes, those are often quite broad. The Intent ol 
section 33 Is  lo fellow Rule 19 of lha NCCUSL Procedural and Drafting Manual which sta les 
lhat a spedfic savings clausa should be Included In a  statute ho preserve a tavr that the Act 
supersedes and which otherwise would apply wilh ra sped  to described transactions and 
ovonls thal occur before tho A d  takes effect lo minimize disruption Inherent In change fram Iho 
old 10 the now law." Tha ccmment to Rule 19 uses a s  an example statutes where there Is a 
transition period like the Uniform Partnership Acl upon which sections 3,31,32 and 33 of Ihe 
RUAA are based.

Home Poa« * Mission1 AdvlBorv Boird • ADR Program • SliRRfid
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LEGAL SERVICES
(907)465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 10, 2003

SUBJECT: Sectional summary of HB 83 relating to the Revised Uniform 
Arbitration Act (Work Order No. 23-LS0047\H)

TO:

FROM:

Representative Ethan Berkowitz 
Attn: Lisa

heresa L. Bannister 
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best statement of its contents.

Section 1. Amends the existing Uniform Arbitration Act to indicate to which agreements 
and contracts it applies.

Section 2. Adds an article containing the Revised Uniform Arbitration Act (RUAA).

Sec. 09 43.300 states that the RUAA governs arbitration agreements made on or after 
January 1, 2004. States that the RUAA governs arbitration agreements made before 
January 1, 2004 if all parties agree. States that, with one exception, the RUAA does not 
apply to certain labor-management contracts unless incorporated into the contract or its 
application is provided for by contract. States that the RUAA does not apply to certain 
collective bargaining agreements.

Sec. 09.43.310 provides for waiver or varying the effect of the RUAA. Lists certain 
agreements and waivers a party to an arbitration agreement may not make before the 
controversy arises. Prohibits the waiver or variation o f the effect of certain RUAA 
provisions.

Sec. 09.43.320 directs that an application for judicial relief under the RUAA, except as 
provided in sec. 09.43.550, will be handled as provided by the state's court rules.

Sec. 09.43.330 provides that arbitration agreements contained in a record are valid, 
enforceable, and irrevocable, except on a ground that exists at law or in equity for the 
revocation of a contract. Directs the court to decide certain issues relating to arbitration 
agreements. Directs an arbitrator to decide certain issues relating to arbitration



agreements. Allows an arbitration proceeding to continue while a coun resolves certain 
challenges.

Sec. 09.43.340 directs how a court is to proceed on application of a person alleging 
another person's refusal to arbitrate. Directs how a court is to proceed with an application 
of a person alleging that an arbitration has been initiated or threatened but there isn’t an 
agreement to arbitrate. Prohibits a court from ordering arbitration if there isn't an 
enforceable agreement. Prohibits a court from refusing to order arbitration because of the 
merits of the claim or because grounds for the claim have not been established. Directs 
which court to use under certain circumstance. When a party applies to a court to order 
arbitration, directs the court to stay a judicial proceeding lhat involves a claim alleged to 
be subject to the arbitration. Directs that if a court orders arbitration, the court shall stay 
a judicial proceeding that involves a claim subject to the arbitration.

Sec. 09.43.350 allows a court to order a provisional remedy to protect an arbitration 
proceeding before an arbitrator is appointed and can act. Allows an arbitrator to order a 
provisional remedy to protect the arbitration proceeding and to promote a fair and 
expeditious resolution. Sets limits on when a party to an arbitration proceeding may 
apply for a court-ordered provisional remedy. Provides that a party's application for a 
provisional remedy does not waive a right of arbitration.

Sec. 09.43.360 establishes how a person initiates an arbitration proceeding. Provides that 
a person waives a lack or insufficiency of the notice required to initiate an arbitration 
unless the person objects not later than the beginning o f the arbitration hearing.

Sec. 09.43.370 allows a court to consolidate separate arbitration proceedings under 
certain listed conditions. Allows the court to consolidate some claims and allow other 
claims to be resolved separately. Prohibits a court from consolidating claims if the 
arbitration agreement prohibits consolidation.

Sec. 09.43.380 describes what method is to be used to appoint an arbitrator and under 
what circumstance a court is to appoint the arbitrator. Gives a court-appointed arbitrator 
the same powers as an arbitrator designated in the arbitration agreement or appointed by 
the parties. Prohibits an individual with a certain interest in the outcome or a certain 
relationship with a party from serving as an arbitrator if  the agreement requires neutrality.

Sec. 09.43.390 requires that before accepting appointment a person disclose facts that 
might affect the person's impartiality as an arbitrator. Makes disclosure a continuing 
obligation of an arbitrator. Provides that a timely objection to the arbitrator after 
disclosure of these facts may be grounds for vacating an award. Allows a court to vacate 
an award for failure to disclose as required by (a) - (b). Establishes a rebuttable 
presumption that a person appointed as a neutral arbitrator acts with partiality if the 
person does not disclose a known, direct, and material interest in the outcome or a 
known, existing, and substantial relationship with a party. Requires substantial

Representative Ethan Berkowitz
March 10,2003
Page 2



compliance with certain agreed procedures for challenges to arbitrators in order to vacate 
an award on that ground under sec. 09.43.500(a)(2).

Sec. 09.43.400 requires that the powers of an arbitrator be exercised by a majority of all 
of the arbitrators. Requires all of the arbitrators to conduct the hearing.

Sec. 09.43.410 provides an arbitrator and an arbitration organization the same immunity 
from civil liability as a judge. States that this immunity supplements any other immunity 
provided by law. State that an arbitrator does not lose this immunity by failing to make 
required disclosures. States that an arbitrator or representative of an arbitration 
organization is generally not competent to testify or required to produce arbitration 
records relating to an arbitration proceeding in a judicial, administrative, or similar 
proceeding to the same extent as a judge. Makes certain exceptions to this rule. Awards 
attorney fees and costs in a civil action to an arbitrator, arbitration organization, or 
representative of an arbitration organization when the court determines that the arbitrator, 
arbitration organization, or representative is protected by this immunity.

Sec. 09.43.420 allows an arbitrator to conduct the arbitration in the manner the arbitrator 
considers appropriate for a fair and expeditious disposition. Allows the arbitrator to hold 
conferences and deal with evidence, and to handle summary dispositions of the claims 
and issues under certain conditions. Establishes certain procedures for the arbitration, 
Gives the parties certain rights at the hearing. Provides for replacing an arbitrator when 
an arbitrator ceases acting or is unable to act.

Sec. 09.43.430 allows a party to an arbitration proceeding to be represented by an 
attorney.

Sec. 09.43.440 makes various provisions for subpoenas, witnesses, the production of 
records and other evidence, depositions, discovery, fees, and protective orders.

Sec. 09.43.450 makes certain provisions for incorporating preaward rulings into an award 
and for judicial enforcement o f the award.

Sec. 09.43.460 requires an arbitrator to make a record of the arbitrator's award and 
requires the arbitrator or arbitration organization to give notice of the award to each 
party, Establishes when an award must be made and provides for extension of the time. 
Requires a party to give notice before receiving the award of an objection that an award 
was not timely in order to avoid waiving objection to the non-timeliness of the award.

Sec. 09.43.470 authorizes an arbitrator to modify or correct an award as provided in the 
section. Establishes certain procedural requirements regarding motions for modification 
or correction and objections to the motion. If certain applications are pending, allows a 
court to submit the claim to the arbitrator to consider modification or correction for 
certain reasons. States that a modified or corrected award is subject to action under 
certain other sections.
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Sec. 09.43.480 authorizes an arbitrator to award punitive damages or other exemplary 
re lief under certain conditions. Authorizes an arbitrator to award reasonable attorney fees 
and arbitration expenses under certain circumstances. Authorizes an arbitrator to order 
other remedies the arbitrator considers just and appropriate under the circumstances o f 
the arbitration proceeding. States that an arbitrator's expenses and fees, together with 
other expenses, are to be paid as provided in the award. Requires the arbitrator who 
awards punitive damages or other exemplary re lief to state in the award the facts and law 
on which these damages are based and state the amount o f these damages separately.

Sec. 09.43.490 allows a party to apply fo r a court order confirming an award and directs 
the court to confirm the award unless the award is modified, corrected, or vacated under 
certain provisions.

Sec. 09.43.500 directs a court to vacate an award under certain described conditions. 
Establishes when an application to the court must be filed. Allows a court to order a 
rehearing i f  it vacates an award on certain grounds and establishes certain requirements 
for the rehearing. Directs a court that denies an application to vacate an award to confirm 
the award unless an application to modify or correct the award is pending.

Sec. 09.43.510 directs a court to modify or correct an award under certain conditions. 
Allows an application to modify or correct an award to be combined with an application 
to vacate the award.

Sec. 09.43.520 directs the court to enter judgment in conformity with its order on the 
arbitration award.

Sec. 09.43,530 allows a court to enforce an agreement to arbitrate i f  the court has 
jurisdiction over the controversy and the parties. States that an arbitration agreement 
providing for arbitration in this state confers exclusive jurisdiction on the court to enter 
judgment on an award under these provisions.

Sec. 09.43.540 establishes where in the state an application to the court is to be made.

Sec. 09,43.550 lists which orders and judgments can be appealed. Provides for the appeal 
to be taken as i f  from an order or judgment in a civil action.

Sec. 09.43.560 requires that the need to promote uniformity be considered when applying 
and construing these provisions.

Sec. 09.43.570 requires that those RUAA provisions that relate to the legal effect, 
validity, and enforceability o f  electronic records or signatures, and o f contracts performed 
with the use o f the records or signatures, conform to the federal Electronic Signatures in 
Global and national Commerce Act.
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Sec. 09.43.580 explains what notice means in the RUAA.

Sec. 09.43.590 defines certain terms for the RUAA.

Sec. 09.43.595 provides for the new provisions to be called the Revised Unifonn 
Arbitration Act.

Section  3. Conforming amendments.

Section  4. Conforming amendments.

Section  5. Conforming amendments.

Section  6. Conforming amendments.

Section  7. Conforming amendments.

Section  8. Describes the indirect court rule amendments made by the new provisions.

Section  9. Prohibits a person from waiving the effective date o f a provision o f  this Act.

Section  10. Prevents this Act from affecting an action or proceeding begun or a right 
accrued before its effective date.

Section  11. States that the provisions that change court rales do not take effect unless 
sec. 8 receives the increased majority vote.

Section 12. Makes the Act effective January 1,2004.

I f  I may be o f  further assistance, please advise.

TLB:lmb
03-070.1mb
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A l a s k a  S t a l e  L e g i s l a t u r e

Session address: 

A l a s k a  State Capitol 

Juneau, A i a s k a  9 9 8 0 1 - 1 1 8 2  

1-888-4 6 5 - 4 9 1 9  (toll free) 

1- 9 0 7 - 4 6 5 - 2 1 3 7  (fax)

House of Representatives
Minority Leader Interim address:

7 1 6  W e s t  4th A v e n u e  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1 - 2 1 3 3  

1- 9 0 7 - 2 6 9 - 0 1 3 0  

1- 9 0 7 - 2 6 9 - 0 1 3 2  (fax)

Representative Ethan Berkowitz 
District 13

MEMORANDUM

Date: February 25, 2003

T o: Representative Lesil McGuire, Chair
House Judiciary Committee

F ro m : Representative Ethan Berkovvit:

Re: House Bill 83

I respectfully request that you schedule a hearing in the House Judiciary Committee for 
HB 83, adoption o f  the Revised Uniform Arbitration Act.

A copy o f the bill, a sponsor statement, and additional background material are attached. 
A sectional analysis has been requested from Legislative Legal Services.

A teleconference site in Anchorage will likely be needed. I f  you have any questions or 
need additional information, please call Lisa Weissler at 465-3163.

Thank you.

E-mail: Representalive_Ethan_Berkowitz@lcsis.staieMk.us
me W
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Representative Ethan Berkowitz 
District 13

Interim address:

7 1 6  W e s t  4th A v e n u e  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1 - 2 1 3 3  

1 -907-26 9 - 0 1 3 0  
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S P O N S O R  S T A T E M E N T  

H o u s e  B i l l  8 3

“An Act adopting a version of the Revised Uniform Arbitration Act; 
relating to the state’s existing Uniform Arbitration Act; amending Rules 
3,18, 19, 20,21, Alaska Rules of Civil Procedure, Rule 601, Alaska Rules 
of Evidence, and Rule 402, Alaska Rules of Appellate Procedure; and 
providing for an effective date.”

T h i s  l e g i s l a t i o n  u p d a t e s  A l a s k a ’ s  c u r r e n t  a r b it r a t io n  s t a t u t e s  t h r o u g h  a d o p t i o n  o f  t h e  
R e v i s e d  U n i f o r m  A r b i t r a t io n  A c t  ( R U A A ) .  T h e s e  r e v i s i o n s  a d d r e s s  m a n y  q u e s t i o n s  
t h a t  t h e  o r i g i n a l  u n i f o r m  a c t  d i d  n o t  a n d  e n c o u r a g e s  t h e  u s e  o f  a r b it r a t io n  a s  a  v i a b l e  
a l t e r n a t i v e  t o  l i t i g a t io n .

T h e  o b j e c t i v e  o f  t h e  R U A A  is  t o  a d v a n c e  a r b it r a t io n  a s  a  d e s i r a b l e  a l t e r n a t iv e  to  
l i t i g a t i o n ,  b u t  n o t  t o  m a k e  a r b it r a t io n  a n o t h e r  f o r m  o f  l i t i g a t i o n .  T o  t h is  e n d ,  t h e  
R U A A  e n d e a v o r s  t o  m a k e  t h e  a r b i t r a t io n  p r o c e s s  m o r e  e f f ic ie n t ,  e x p e d i t i o u s ,  a n d  
e c o n o m i c a l  i n  a  m a n n e r  t h a t  is  fa ir  t o  t h e  p a r t ie s ,  a n d  t h a t  p r o m o t e s  f in a l i t y  o f  t h e  
d e c i s i o n  o f  t h e  d i s p u t e  s u b m i t t e d  t o  a r b it r a t io n .

A r b i t r a t i o n  is  t h e  o r i g i n a l  " a l t e r n a t iv e  d i s p u t e  r e s o l u t i o n "  m e c h a n i s m  m a d e  l e g i t i m a t e  
u n d e r  A m e r i c a n  l a w .  T h e  R U A A  r e c o g n i z e s  t h a t  m o r e  i s s u e s  a r e  b e i n g  s u b m i t t e d  to  
a r b i t r a t io n  a n d  t h a t  t h e  i s s u e s  a r e  m o r e  c o m p l e x ,  o f t e n  i n v o l v i n g  h i g h e r  m o n e t a r y  
a m o u n t s .  T h e  R U A A  c o v e r s  a  n u m b e r  o f  i m p o r t a n t  i s s u e s  t h a t  w e r e  n o t  a d d r e s s e d  
i n  t h e  o r i g i n a l  a c t  a n d  r e f le c t s  a s p e c t s  o f  a r b it r a t io n  p r a c t i c e  a s  it h a s  d e v e l o p e d  o v e r  
t h e  y e a r s .

A  r e v i s i o n  o f  t h e  u n i f o r m  a r b it r a t io n  a c t  is  n e c e s s a r y  a t  t h i s  t i m e  in  l i g h t  o f  t h e  e v e r -  
i n c r e a s i n g  u s e  o f  a r b it r a t io n  a n d  t h e  d e v e l o p m e n t s  o f  t h e  l a w  in  t h is  a r e a .  T h i s  
i m p o r t a n t  a d v a n c e  in  t h e  l a w  o f  a r b it r a t io n  s h o u l d  b e  e n a c t e d  a s  s o o n  a s  f e a s i b l e .
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A R T IC L E

IS T H E  R E V IS E D  U N IF O R M  
A R B IT R A T IO N  A C T  A  G O O D  FIT  

F O R  A L A S K A ?

C a r l H .  J o h n s o n *

P e t e  D . A .  P e t e r s e n * *

This Article considers the suitability o f the Revised Uniform Ar­
bitration Act (RUAA) for adoption by the State o f Alaska, The 
Article provides background information on the history o f alter­
native dispute resolution in Alaska, including the use and devel­
opment o f arbitration, and discusses the main issues that have 
been litigated both in Alaska courts and across the country with 
respect to the original Uniform Arbitration Act. The Authors 
provide a detailed review o f the changes and clarifications in­
cluded in the RUAA and conclude that the RUAA should be 
adopted by Alaska, as it is consistent with state case law and pro­
motes Alaska’s oft-stated goal o f facilitating efficient and effective 
methods o f alternative dispute resolution.

I. In t r o d u c t i o n

Long before the advent o f the court system and the now fa­
miliar practice of litigation, people were required to resolve their 
disputes among themselves.1 There ,vere no bureaucracies, judici-

Copyright ©  2002 b y  Carl H .  J o h n s o n  a n d  Pete D . A .  Petersen. This Article is also 

available o n  the Internet at http://www.law.duke.edu/journals/19ALRJohnson.

* SoJo Practitioner, A n c h o r a g e ,  Alaska; J.D., University of M i n n e s o t a  L a w  

School, 1999; B.A., University of Minnesota, 1994.

** Solo Practitioner, A n c h o r a g e ,  Alaska; J.D., University of N e w  Mexico, 1999;

E.A., University of N e w  Mexico, 1996.

1. Mediation, for example, has existed for nearly 4,000 years. D a n a  Shaw, 

Mediation Certification: An Analysis of the Aspects o f Mediator Certification and 
an Outlook on the Trend of Formulating Qualifications for Mediators, 29 U .  T o l .  
L. R e v .  3 27,329 (1998). Mediation w a s  used in Biblical times a n d  long ago b y  N a -
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aries, or other government officials resolving their disputes for 
them. A ll issues were handled locally. Eventually, this private 
method o f dispute resolution was replaced with one where third 
parlies, sometimes judges, sometimes panels of “ peers,” decided 
how disputes would be handled. These anonymous third parties 
became the arbiters of the fate of the parties before them. In re­
cent decades, the American trend has been to lean more favorably 
once again toward these private roots of dispute resolution,2 toward 
various alternative dispute resolution (A DR ) methods, and par­
ticularly toward arbitration.3

tive A m e r i c a n  cultures such as the Lakota, K i o w a ,  C a m a n c h e ,  a n d  C h e y e n n e .  

S t e p h e n  G. Bullock &  L inda R o s e  Gallagher, Surveying the State of Mediative Art: 
A Guide to Institutionalizing Mediation in Louisiana, 57 La. L. Rev. 885, 890 
(1997) (noting that the Gospel of M a t t h e w  encourages parties to first talk b e t w e e n  
themselves a n d  attempt to resolve the dispute): R o b e r t  D. Garrett, Mediation in 
Native America, DlSP. Resol. J., M a r .  1994, at 38,39 (discussing the role of m e d i a ­
tion in tribal legal systems).

Arbitration enjoys a similarly long history. C o m m e r c i a l  arbitration has b e e n  

noted as a dispute resolution option as far b a c k  as the times w h e n  G r e e k  a n d  

Phoenician traders w e r e  r o a m i n g  the world. See F. K e llo r , Am erican  
ARBITRATION 3 (1948); see generally Earl S. Wolaver, The Historical Background 
o f Commercial Arbitration, 83 U. Pa. L. Rev. 132 (1934). It has b een in use in the 

Un i t e d  States for several h u n d r e d  years. See 1 Ian  R. M ac N e il e t a l., F e d e ra l 
A rb itra t io n  Law § 4.3 (1999): St e p h e n  H a y f o r d  &  R a l p h  Peeples, Commercial 
Arbitration in Evolution: An Assessment and Call for Dialogue, 10 OHIO St. J. ON 
Disp. Resol. 343, 3 4 6  (1995): Soia Mentschikoff, Commercial Arbitration, 61 
COLUM. L. Rev. 846,854-56 (1961).

2. See Peter S. Chantilis, Mediation U.S.A., 26 U .  Mem. L. Rev. 1031, 1033 
(1996) ("There is a revolution taking place in this country— a revolution w h i c h  is 

e nhancing the quality of the legal system.”); see also L u c y  V. Katz. Compulsory 
Alternative Dispute Resolution and Voluntarism: Two-Headed Monster or Two 
Sides o f the Coin?, 1993 J. Disp. Resol. 1, 3 (1993) (indicating that "[cjompulsory 
A D R  is part cf a m o v e m e n t  over the last three decades to develop alternatives to 

traditional litigation for the resolution of legal disputes”).

3. Arbitration has b e e n  touted by the courts as a speedy, economical alterna­

tive to litigation. See, e.g., Allied-Bruce T e r m i n i x  Cos. v. D o b s o n ,  513 U.S. 265, 
2 8 0  (1995) (praising the inexpensive a n d  speedy aspects of arbitration); M o s e s  H. 

C o n e  M e m ’l. H o s p .  v. i.'.ercury Constr. Corp., 4 6 0  U.S. 1, 29 (1983) (noting that 

the F A A  calls for a “s u m m a r y  a n d  s p eedy disposition of m o t i o n s  or petitions to 

enforce arbitration clauses"); M e t z  v. Merrill Lynch, Piece, F e n n e r  &  Smith, Inc., 

3 9  F.3d 1482,1488 (10th Cir. 1994) (favoring arbitration because of its expeditious 

nature). Scholars h a v e  praised arbitration for its flexibility w h e n  c o m p a r e d  to liti­

gation. See, e.g., B o y d  A .  Byers, Mandatory Arbitration o f Employment Disputes, 
67 J. Kan. B a r A s s ’n, April 1998, at 18,19; T h o m a s  B. Metzloff, The Unrealized 
Potential o f Malpractice Arbitration, 31 Wake FOREST L. Rev. 203, 204-05 (1996). 
Others have noted that arbitration is a superior alternative to a n  overloaded court
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The earliest state-promulgated experiments with ADR  
mechanisms in Alaska came in the form of conciliation boards in 
rural areas. Between 1975 and 1977, the Alaska court system used 
federal funds to create and evaluate conciliation boards in six 
southwestern Alaska villages." The Standing Advisory Committee 
on Mediation (Committee), created by the Alaska Supreme Court 
in 1991, currently works to establish and improve the use of A DR  
by the Alaska Court System.5 The Committee, in conjunction with 
the Alaska Judicial Council, made the recommendations that even­
tually led to the adoption of the current version of Civil Rule 100 
by the Alaska Supreme Court in 1993.6 While the rule focuses on 
mediation as the primary A D R  mechanism,7 it also suggests that

system incapable of handling its increasing caseload. Irving R. K a u f m a n ,  Reform 
for a System in Crisis: Alternative Dispute Resolution in the Federal Courts, 59 
FORDHAM L. Rev, 1, 2-10 (1990); see also J a m e s  H .  Schropp, Resolving SEC En­
forcement Matters Through Alternative Means o f Dispute Resolution, 5 INSIGHTS 
13,14(1991).

In contrast, several scholars h a v e  criticized the process of arbitration for vari­

ous reasons. O n e  author has n o t e d  that the "formal authority social c u s t o m  

p o w e r "  enjoyed by arbitrators can exceed that of judges since arbitrators are not 

required to follow precedent, are rarely subject to appellate review of the sub­

stance of their decisions, a n d  are not required to explain the basis for their deci­

sions. Mi c h a e l  H u n t e r  Schwartz, Power Outage: Amplifying the Analysis of Power 
in Legal Relationships ( With Special Application to Unconscionability a n d  A r b i­
tration), 33  W illa m e tte  L. Rev. 67, 136-37 (1997). A n o t h e r  c o m m e n t a t o r  has 

argued that all forms of A D R ,  including arbitration, erode the guidance function 

of laws, a n d  that A D R  lacks the procedures necessary for “quality decision m a k ­

ing.” E d w a r d  Brunet, Questioning the Quality o f Alternative Dispute Resolution, 
62 T u l. L. Rev. 1,15-27 (1987). E v e n  the claims of the courts that arbitration is a 

truly s peedy a n d  economical alternative to litigation h ave b e e n  called into d oubt 

b ecau se of a lack of supporting statistical evidence. Richard C. D o w n i n g  &  Pat­

rick R. James, Arbitaration o f a Securities Dispute—An Overview for the Practitio­
ner, 13 U.  A r k .  L it t le  Rock L.J. 621, 624-25 (1991). D o w n i n g  a nd J a m e s  add 

that there are substantial, substantive disadvantages to arbitration, such as limita­

tions o n  discovery, inability to collect punitive d a m a g e s  or attorney’s fees awards, 

lack of self-enforceability of arbitration awards, a n d  limited grounds for appeal. 

See id. at 625-26.
4. A laska  Judicial Council. R eport to  th e  A laska  Legislature: 

A lte rn a tiv e  Dispute R esolution in th e  A laska  C o u rt System 31 (1997) 

[hereinafter A D R  IN A laska],
5. Id. at 30.
6. A l a s k a  Civil R u l e  100 authorizes parties to apply for a n d  judges to order 

mediation or other forms of A D R  “for the pu r p o s e  of achieving a mutually agree­

able settlement.” .Alaska R. Civ. p. 100(a).
7. It is relatively clear that Civil R u l e  100 is used primarily for mediation. A n  

A l a s k a  Judicial Council survey sent to all state trial judges s h o w e d  that 71 %  of the
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other forms of ADR, such as early neutral evaluation and arbitra­
tion, may be used in the alternative

In addition to these general A DR  efforts, Alaska has focused 
on developing arbitration as a viable A DR  option. The Alaska 
legislature adopted the original 1955 Unifonn Arbitration Act 
(U A A )9 in 1968,10 amending it in 1972.”  In 1974, the Alaska Su­
preme Court adopted mandatory fee arbitration rules for attorney 
fee disputes.12 The Alaska Bar Association originally proposed 
these rules, requesting that the court adopt them.13

After adopting the UAA, the Alaska legislature has largely 
left the task of shaping Alaska’s arbitration law or, more accu­
rately, filling in the voids of the original UAA , to the Alaska Su­
preme Court. The Alaska courts have not been alone in attempt­
ing to plug the holes in the original UAA . The court systems for 
the vast majority of jurisdictions that have adopted the UAAM have 
engaged in routine battles over such issues as the arbitrability of 
'-particular disputes, the procedures employed by arbitrators, the 
remedies arbitrators may award, and the reviewability o f those de­
cisions by state courts.15 In an effort to clarify, codify, and improve

responding trial court judges h a d  ordered mediation at least o n c e  in the previous 

t w o  years. A D R  in A laska, supra note 4, at 31.
8. See A laska  R. Civ. P. lOO(i).
9. Unif. A rb itra tio n  A ct, 7 U .L.A. 1 (1997) [hereinafter U A A ] .

10. A ct of A u g u s t  6,1968, 1968 A l a s k a  Sess. L a w s  2 3 2  (codified at A laska  
S tat. §§ 09.43.010-.180) (Michie 2001)).

11. See A c t  of S e p t e m b e r  5, 1972, 1972 A l aska Sess. L a w s  113 ( a m e n d i n g  

A laska  S tat. § 09.43.010 b y  adding: “H o w e v e r ,  A S  09.43.010-09.43.180 d o  not 

apply to a l a b o r - m a n a g e m e n t  contract unless they are incorporated into the c o n­

tract b y  reference or their application is provided by statute.").

12. A l a s k a  S u p r e m e  Court O r d e r  N o .  1 76 (1974).

13. See A .  F red Miller, P.C. v. Purvis, 921 P.2d 610, 611 &. n.l (Alaska 1996) 
(quoting the 1973 resolution of the A laska B a r  Association r e c o m m e n d i n g  a d o p ­

tion of an arbitration fee dispute rule).

14. T h e  National Conference of C o m m i s s i o n e r s  o n  U n i f o r m  State L a w s  as­

serts that 49 jurisdictions have adopted the original Act. See Uniform Arbitration 
Act Legislative Fact Sheet, U n i f o r m  L a w  Commissioners, http://www.nccusl.org/ 

nccusl/uniformact_factsheets/uniformacts-fs-aa.asp (last visited A u g .  20, 2002). 

H o w e v e r ,  other sources contend that only 35  states h a v e  adopted the U A A .  Sec, 
e.g., N o a h  Rubins, Time Limits for Confirmation of Arbitral Awards in the United 
States, DlSP. Resol. J., Aug.-Oct. 2000, at 40, 43.

15. See generally Fairbanks Fire Fighters Assoc., Local 1324 v. City of Fair­
banks, 48 P.3d 1165 (Alaska 2002) (arbitrability of issues); Miller v. Purvis, 921 

P.2d 610 (Alaska 1996) (standard of review); Foster v. City of Fairbanks, 929 P.2d 

658 (Alaska 1996) (remedies a w a r d e d  b y  arbitrators); Public Safety E m p l o y e e s  

A s s’n v. Alaska, 902 P,2d 1334 (Alaska 1995) (reviewability).

http://www.nccusl.org/
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the body of law on arbitration, the National Conference of Com­
missioners on Uniform State Laws (NCCUSL) adopted a Revised 
Uniform Arbitration Act (RUA A ) in August 2000.

This Article provides background material on the primary is­
sues that have been litigated regarding the gaps in the original 
UAA and the codification o f that law in the RUAA. It also dis­
cusses whether the principles adopted in the RUAA are a good fit 
under Alaska Supreme Court case law. Part I provides background 
information on the Federal Arbitration Act (FAA), the UAA, and 
how courts have addressed many of the issues that have developed 
in arbitration. Part I I  highlights the key provisions of the RUAA 
that clarify the original act. Part I I I  discusses how many of these 
issues have been addressed by the Alaska Supreme Court and 
compares the court’s precedent to the solutions offered in the Re­
vised Act. The Article concludes that the RUAA is consistent with 
Alaska case. vrt and recommends that the .Alaska legislature adopt 
the RUA A  in substantial form to solidify arbitration law in Alaska 
and bring the state in line with arbitration developments currently 
underway across the nation.

II. A n  A r b i t r a t i o n  P r i m e r : T h e  O r i g i n a l  

U n i f o r m  A r b i t r a t i o n  A c t  a n d  J u r i s p r u d e n t i a l  

A t t e m p t s  t o  F i l l  i t s  V o i d s

Arbitration and other A D R  processes have become widely ac­
cepted and are being used in an increasing number of sectors, in­
cluding commercial, insurance, employment, and family relation­
ships. The centerpieces o f arbitration are rooted in the FAA, 
enacted in 1925, and the model UAA., createf in the 1950s and 
adopted by a majority o f the states.17
A. Brief History of Arbitration

Until the early twentieth century, th^ common law did not 
look favorably upon arbitration. Courts had historically refused to 
enforce arbitration agreements, likely due to a jealous guarding of 
their own power to resolve disputes.1 Critics complained that arbi­
tration was susceptible to unjust results, making it easy for a

16. Revised Unif. A rb itra t io n  A ct, 7 U.L.A. 6 (Supp. 2002) [hereinafter 
R U A A ] .

17. S o m e  states h a v e  enacted arbitration statutes that are unique to that par­

ticular state. See, e.g., A la .  Code Civ. Prac. § 6.6.1 (2001); C al. Civ. P. Code § 
1280 ( W e s t  2002).

IS. See J o s e p h  T. Mclaughlin, Arbitrability: Current Trends in the United 
States, 59  Alb, L. Rev. 905,906 &  n.4 (1996) (citing various cases).
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stronger party to take advantage of a weaker party.19 Nevertheless, 
in 1920, New York became the first state to enact an arbitration 
statute.90

The general opposition to arbitration diminished greatly with 
the enactment of the FAA in 1925.n The FAA sought to place ar­
bitration agreements on the same level o f enforceability as con­
tracts, noting that such agreements “ shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or in equity fo r 
the revocation of any contract.”92 Early U.S. Supreme Court case 
law stressed that the FAA created a strong presumption in favoT of 
arbitrability o f disputes.23 With the adoption of the FAA, courts 
could no longer refuse to enforce arbitration agreements.2*

The UAA was completed by the NCCUSL in 1954 and ap­
proved in 1955.25 Commentators have hailed the UAA  as “ one o f 
the most successful Acts” ever promulgated by NCCUSL.26 Deci­
sions by the U.S. Supreme Court in the 1980s further contributed 
to a boom in the use of arbitration in commercial disputes.27

Court-ordered arbitration, unlike other forms of ADR , has 
been subjected to systematic empirical study for more than a dec­
ade. At first, researchers assessed the value and effectiveness of 
arbitration by comparing arbitrations to traditional jury or bench 
trials. They found that arbitration hearings, on average, were 
shorter than trials, involved less attorney preparation time, cost 
courts and private litigants less, and required less time in the

19. Z h o a d o n g  Jiang, Federal Arbitration Law and State Court Proceedings, 23 
Loy. L A .  L. Rev. 4 73,478 nn.20-22 (1990).

20. Id. at 479; see also K e llo r , supra note 1, at 10.
21. A c t  of Feb. 12,1925, ch. 2 1 3 , 4 3  Stat. 883 (1925) (codified as a m e n d e d  at 9 

U.S.C. §§ 1-14 (2000)). F o r  a detailed examination of the legislative history of the 

F A A ,  see generally Ian  R. M acneil, American A rb itra tio n  Law 83-121 

(1992).

22. 9 U.S.C. § 2  (2000).

23. M o s e s  H. C o n e  M e m ' l  H o s p .  v. M e r c u r y  Const. Corp., 4 60 U.S. 1, 2 4-25 

(1985); Scherk v. AJberto-Culver Co., 417 U.S. 506, 515-21 (1974).

24. See Scherk, 417 U.S. at 510-11.
25. T h e  U A A  contains language similar to that found in the F A A .  See H e c l a  

M i n i n g  Co. v. B u n k e r  Hill Co, 617 P.2d 861, 865 n.3 (Idaho 1980)'(noting that the 

“proper scope of judicial r e v i e w ... does not vary significantly d e p e n d i n g  o n  

w hich act applies”).

26. T i m o t h y  J. Heinsz, The Revised Uniform Arbitration Act: Modernizing, 
Revising, and Clarifying Arbitration Law, 2001 J. DlSP. R e s o l .  1,1 (2001).

27. Sec H a y f o r d  &  Peeples, supra note 1, at 347-48 &  n .8 (discussing evolution 
of decisions in the Court).
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schedule queue.2* Later research focused on the effects of arbitra­
tion on case processing and settlement behavior, concluding that, in 
general, arbitrati in programs do not divert cases from trial, but in­
stead provide an alternative forum for cases that would have oth­
erwise settled without a hearing.29 Generally, litigants and their at­
torneys have reported high levels o f satisfaction with the 
arbitration process and its results, regardless of whether they won 
or lost.30 Arbitration has become the primary method to resolve 
disputes in many areas of the law.31
B. Primary Issues Addressed in Court Decisions Regarding the

UAA
The UAA failed to provide for many issues that are commonly 

addressed in the realm of traditional courtroom dispute resolution. 
These unresolved issues include procedural issues such as consoli­
dation and intervention and remedy-related issues such as attor­
ney’s fees and punitive damages. Thus, the courts have been left to 
decide whether such procedural or remedial options exist under the 
UAA. Since so much has been previously written on these major 
points, this subsection will provide only a brief overview of the 
major issues that have been subject to litigation under the original 
UAA.

1. Arbitrability. Challenges over what disputes are covered 
by an arbitration agreement frequently fill the dockets of state and 
federal courts. The matter typically at issue is whether a particular 
dispute is covered by the language of an arbitration agreement. 
Generally speaking, if the arbitration is conducted pursuant to the 
FAA, the courts will decide substantive arbitrability;32 if the arbi­
tration is under the UAA , the arbitrator makes those decisions,

28. ADR rN A laska, supra note 4, at 3; see generally Raymond J. Broderick, 
Court-Annexed Compulsory Arbitration: It Works, 72 JUDICATURE 217 (1989).

29. A D R  IN ALASKA, supra note 4, at 3; see generally David B. Lipsky & 
Ronald L. Seeber, Patterns o f ADR Use in Corporate Disputes, Disp. Resol. J., 
Feb. 1999, at 67; Joshua D. Rosenberg & H. Jay Folberg, Alternative Dispute 
Resolution: An Empirical Analysis, 46 Stan. L. Rev. 1487 (1994) (analyzing early 
neutral evaluation in a California district); Robert J. MacCoun, Unintended Con­
sequences: A Cautionary Tale From New Jersey, 14 Just. Sys. J. 229 (1991).

30. Carrie Menkel-Meadow, Do the "Haves" Come Out Ahead in Alternative 
Judicial Systems?: Repeat Players in Alternative Dispute Resolution, 15 OHIO ST. J. 
ON Disp. Res. 19, 55-56 (1999); Rosenberg & Folberg, supra note 29, at 1536; E. 
.Allan Lind et al., In the Eye o f the Beholder: Tort Litigants' Evaluations of Their 
Experiences in the Civil Justice System, 24 Law & Soc’Y Rev. 953,980 (1990).

31. See Rosenberg & Folberg, supra note 29, at 1487-88.
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particularly in situations where the arbitration agreement is am­
biguous.”  The key principle among these decisions is that the in­
tentions o f the parties, conveyed through the language in the arbi­
tration agreement, should govern who determines arbitrability.* 
While originally considered to apply only to contract claims, sev­
eral courts have held that various tort claims could be submitted 
for arbitration.35

2. Arbitration Procedures. One of the procedural holes in the 
original UAA related to consolidation of arbitration procedures. 
The UAA  and the FAA, as well as a majority of state statutes, do 
not provide for consolidation. While state authorities are split on 
the issue of consolidation,34 federal courts interpreting the FAA 
have refused to allow for consolidation where the arbitration 
agreement is silent on the matter.37

32. See, e.g., Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 
U.S. 614, 626 (1985); Dean Witter Reynolds, Inc. v. McCoy. 995 F.2d 649, 650 (6th 
Cir. 1993); Magallanes Inv., Inc. v. Circuit Svs., Inc., 994 F.2d 1214,1217 (7th Cir. 
1993).

33. See, e.g., Orthopedic Physical Therapy Ctr. v. Sports Therapy Ctrs., Ltd., 
621 A.2d 402, 403 (Me. 1993); Gold Coast Mall, Inc. v. Larmar Corp. 468 A.2d 91, 
96 (Md. App. 1983).

34. See, e.g., Elliot v. Inter-Ins. Exch. of Chi. Motor Club, 523 N.E.2d 1086, 
1090 (Hi. App. 1988); Rogers Builders, Inc. v. McQueen, 331 S.E.2d 726, 731-32 
(N.C. Ct. App. 1985) (concluding that the arbitrability of the claim depended "on 
the relationship of the claim to the subject matter of the arbitration clause”).

35. See generally Thomas J. Stipanowich, Punitive Damages in Arbitration: 
Garrity v. Lyle Stuart, Inc. Reconsidered, 66 B.U. L. Rev. 953 (1986) (citing cases 
relating to the arbitration of fraud, negligence, misrepresentation, breach of fidu­
ciary duty, and misuse of partnership property).

36. Those state courts that permitted consolidation of arbitration proceedings 
did so on the grounds that allowing consolidation promoted efficiency in the adju­
dication of disputes and consistency in the final determination of disputes. Sec, 
e.g., Litton Bionetics, Inc. v. Glen Constr. Co., 437 A.2d 208, 213 (Md. 1981); 
Grover-Diamond Assocs. v. Am. Arbitration Ass'n, 211 N.W.2d 787, 789-90 
(Minn. 1973); County of Sullivan v. Edward L. Nezelek, Inc., 366 N.E.2d 72, 75 
(N.Y. 1977); Exber v. Sletten Constr. Co., 558 P.2d 517, 524 (Nev. 1976). Those 
state courts opposed to permitting consolidation held that the absence of a provi­
sion in the arbitration agreement to permit consolidation was determinative. See, 
e.g., Stop & Shop Cos. v. Gilbane Bldg. Co., 304 N,E.2d 429, 432 (Mass. 1973); J. 
Brodie & Son, Inc. v. George A. Fuller Co., 167 N.W.2d 886, 888 (Mich. Ct. App. 
1969); Balfour, Guthrie & Co. v. Commercial Metals Co., 607 P.2d 856, 858 
(Wash. 1980).

37. See, e.g., Glencore, Ltd. v, Schnitzer Steel Prods. Co., 189 F.3d 264, 268 (2d 
Cir. 1999); Champ v. Siegel Trading Co., 55 F.3d 269, 274-77 (7th Cir. 1995); Am. 
Centennial Ins. Co. v. Nat’l Cas. Co., 951 F.2d 107, 108 (6th Cir. 1991); Baesler v.
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Courts have also had to determine the role of the arbitrator in 
evaluating evidence. While the rules of evidence do not typically 
apply to arbitration proceedings, courts have vacated arbitration 
awards where an arbitrator’s exclusion of evidence has led to the 
complete omission of critical evidence.38 Generally, though, “ [o]n 
questions of the admissibility of evidence, the arbitrator has great 
flexibility.” 39 An arbitrator is empowered to exclude evidence/0 
and courts are usually reluctant to overturn an arbitration award as 
long as the arbitrator considered the substance of the excluded evi­
dence in one form or another/1

3. Awards and Remedies. An arbitrator’s power to award 
punitive damages under the original UAA has been an issue of 
considerable litigation and scholarly debate/2 The original UAA 
and numerous state statutes are silent on punitive damages, leaving 
the courts to decide the issue. Generally, courts will permit an 
award o f punitive damages as long as the arbitration agreement 
does not contain an express prohibition of such awards. Courts 
are divided, however, on whether an arbitration agreement may 
validly limit or prohibit the award of certain types of damages/4

Cont'l Grain Co., 900 F.2d 1193,1195 (8th Cir. 1990); Protective Life Ins. Corp. v. 
Lincoln Nat’l Life Ins. Corp., 873 F.2d 281,282 (11th Cir. 1989).

38. See, e.g., Gevant v. New England Fire Ins. Co., 118 N.E.2d 574, 577 (N.Y. 
1954); Smaligo v. Fireman’s Fund Ins. Co., 247 A.2d 577,580 (Pa. 1968).

39. Racine v. State, Dep’t of Trans. &  Pub. Facilities, 663 P.2d 555, 558 
(Alaska 1983).

40. See Atlas Floor Covering v. Crescent House & Garden, Inc., 333 P.2d 194, 
197-98 (Cal. Dist. Ct. App. 1958) (holding that arbitrators did not abuse their dis­
cretion in refusing to hear certain evidence).

41. See Allsate Ins. Co. v. Fioravanti, 299 A.2d 585, 588 (Pa. 1973) (holding 
that an arbitrator’s refusal to allow the insurance company to submit a memoran­
dum on the controlling legal issue did not deny the company a fair hearing be­
cause it had adequate opportunity to address the issue during the proceeding); 
L.R. Foy Const. Co. v. Spearfish Sch. Dist., 341 N.W.2d 383, 386 (S.D. 1983) 
(holding that an arbitrator’s exclusion of the company’s project manager as a wit­
ness did not deny the company a fair hearing because the arbitrator heard the 
project manager’s proposed testimony from the company president).

42. See generally Stipanowich, supra  note 35 (discussing punitive damages un­
der the FA A  and state law, including a discussion on the Commercial Arbitration 
Rules of the American Arbitration Association).

43. See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 58-63 
(1995).

44. Com pare  Paladino v. Avnet Computer Technologies, Inc., 134 F3d 1054, 
1059-60 (11th Cir. 1998) (holding that arbitration agreements cannot proscribe an 
award for damages that is provided by statute) w ith  Baravati v. Josephthal, Lyon
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Given the UAA ’s silence on the issue, the primary factors in 
determining whether punitive damages are permissible in a given 
case are the language of the arbitration agreement, the guidelines 
of the association providing arbitration services, and the state law 
that governs the arbitration agreement. For example, many arbi­
tration agreements may provide fo r arbitration according to the 
rules of a particular organization, such as the American Arbitration 
Association (AAA). The AAA ’s Commercial Arbitration Rules 
permit an arbitrator to “ grant any remedy or relief that the arbitra­
tor deems just and equitable and within the scope of the agreement 
of the parties.” 45 Many courts have concluded that these rules 
permit an award of punitive damages.46

4. Judicial Review. The UAA provides for judicial review of 
arbitration awards on several grounds.47 The key issues litigated 
under the original UAA have related to arbitrator misconduct or 
claims that an arbitrator’s awards exceeded his authority, either 
under the UAA or the arbitration agreement. Claims of arbitrator 
misconduct under section 12 of the UAA  typically involve allega­
tions o f corruption, fraud, undue means, evident partiality, or re­
fusal to hear evidence as grounds for vacating an award.48 Claims 
that an arbitrator has exceeded his authority usually arise in situa­

& Ross, Inc,, 28 F.3d 704, 709 (7th Cir. 1994) (“[Pjarties. . .  can stipulate that pu­
nitive damages will not be awarded.”).

45. A A A  Commercial Arbitration Rules, R-45(a), available at 
http://www.law.berkeley.edu/faculty/ddcaron/Courses/rpid/rp04048.html (last vis­
ited Aug. 20,2002).

46. See Kenneth R. Davis, A Proposed Framework for Reviewing Punitive 
Damages Awards of Commercial Arbitrators, 58 A lb. L. Rev. 55, 66 &  n.99 
(1994).

47. See U A A  §§ 12(a)(1) (awards “procured by corruption, &aud or other undue 
means"), 12(a)(2) (cases of evident partiality, corruption, or prejudicial misconduct by an 
arbitrator), 12(a)(3) (where an arbitrator exceeds the arbitrator’s powers), 12(a)(4) 
(where an arbitrator refuses to postpone the hearing upon a showing of sufficient cause, 
refuses to consider evidence material to the controversy, or otherwise fails to conform 
with the UAA), and 12(a)(5) (where there was no agreement to arbitrate).

48. See Henley v. Econ. Fire &  Cas. Co., 505 N.E.2d 1091, 1094-95 (111. App. 
Ct. 1987) (requiring vacatur of arbitrator award on several grounds, including the 
arbitrators’ refusal to permit the plaintiff to respond to a motion, the failure of 
one of the arbitrators to participate in the plaintiffs motion for reconsideration, 
the improper characterization of the arbitrators' decision as unanimous, and re­
peated unsuccessful attempts to conform the award to U A A  delivery require­
ments).

http://www.law.berkeley.edu/faculty/ddcaron/Courses/rpid/rp04048.html
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tions where an arbitrator decides a matter not submitted to him 
under the arbitration agreement/51

Despite these provisions, courts have found that judicial re­
view of arbitration awards is extremely limited, reasoning that the 
parties contracted for the arbitrator’s skills and abilities, not those 
of the courts.50 Accordingly, courts have held that arbitration 
awards are presumptively valid, with all doubts being resolved in 
favor of upholding the award.51
m. A D O P T I O N  O F  T H E  R E V I S E D  U N I F O R M  A R B I T R A T I O N  A C T :  

C o d i f y i n g  t h e  C o m m o n  L a w

After nearly forty years, the UAA  was in need of some modi­
fication in light o f the growing use of arbitration and the increasing 
complexity o f controversies. The National Conference o f Commis­
sioners on Uniform State Laws (NCCUSL) undertook a five-year 
process to revise the UAA, taking comments and recommenda­
tions from many arbitration organizations, including the Tort and 
Insurance and Alternative Dispute Committees o f the ABA.52

During its annual meeting on August 4, 2000, the NCCUSL 
completed drafting the RUAA . This revision identifies the gaps in 
the UA A  regarding modern arbitration, the ever developing pre­
emption doctrine, and the expansion o f e-commerce. It also clari­
fies many ambiguous sections of the original UAA .53
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49. Alaska’s arbitration statute provides that a party may seek vacatur of an 
award if “the arbitrators exceeded their powers.” A laska Stat. § 09.43.120(a)(3) 
(Michie 2001). When an arbitrator decides an issue that was not submitted to it by 
the parties, either through explicit language in the arbitration agreement cr in the 
choice of applicable arbitration guidelines, it has exceeded its authority. See 
Downing &  James, supra note 3, at 645 n.186. This “exceeded authority" standard 
is invoked "particularly often." Hayford & Peeples, supra note 1, at 359 (discuss­
ing cases).

50. See, e.g., United Steelworkers of Am. v. Enterprise Wheel &  Car Corp., 
363 U.S. 593, 599 (1960) (“It is the arbitrator’s construction which was bargained 
for; and so far as the arbitrator’s decision concerns construction of the contract, 
the courts have no business overruling him because their interpretation of the con­
tract is different from his.”).

51. See, e.g., Kansas City Royals Baseball Corp. v. Major League Baseball 
Players Ass’n, 409 F. Supp. 233, 257 (W.D. Mo. 1976); Local 1466 Int’l Bhd. of 
Elec. Workers v. Columbus and S. Ohio Elec. Co., 455 F. Supp. 471, 473 (S.D. 
Ohio 1978).

52 See Andrew D. Ness, Legislative Update: The Revised Uniform Arbitration 
Act o f2000, Constr. Law yer 35, Fall 2001.

53. R U A A , prefatory note at 2.



54. The prefatory note states:
[The UAA] provided no guidance as to (1) who decides the arbitrability 
of a dispute and by what criteria; (2) whether a court or arbitrators may 
issue provisional remedies; (3) how a party can initiate an arbitration 
proceeding; (4) whether arbitration proceedings may be consolidated; (5) 
whether arbitrators are required to disclose facts reasonably likely to af­
fect impartiality; (6) what extent arbitrators or an arbitration organiza­
tion are immune from civil actions; (7) whether arbitrators or representa­
tives of arbitration organizations may be required to testify in another 
proceeding; (8) whether arbitrators have the discretion to order discov­
ery, issue protective orders, decide motions for summary dispositions, 
hold prehearing conferences and otherwise manage the arbitration proc­
ess; (9) when a court may enforce a preaward ruling by an arbitrator; 
(10) what remedies an arbitrator may award, especially in regard to at­
torney's fees, punitive damages or other exemplary relief; (11) when a 
court can award attorney’s fees and costs to arbitrators and arbitration 
organizations; (12) when a court can award attorney’s fees and costs to a 
prevailing party in an appeal of an arbitrator's award; (13) which sections 
of the U A A  would not be waivable, an important matter to insure fun­
damental fairness to the parties will be preserved, particularly in those 
instances where one party may have significantly less bargaining power 
than another; and (14) the use of electronic information and other mod­
em means of technology in the arbitration process.

Id.
55. Id .
56. Ness, rupra note 52, a tl.

ALASKA LAW  REV IEW
The RUAA  also attempts to address many questions that the 

UAA  did not, such as the initiation of proceedings, criteria for ar­
bitration, the respective authority o f courts rincT)arbitrators, the 
duty of the arbitrator to ensure the integrity of the arbitration p ro­
cess, the powers of the arbitrator, the enforcement of arbitration 
awards, the scope of remedies available, and the proper use of 
technology.* The RUAA  empowers arbitrators to control the ar­
bitration process and promotes arbitration by increasing its effi­
ciency, while holding sacred a party’s right to freedom of contract.55

Although the RUA A  does not significantly alter the UAA  or 
the arbitration process,56 it does make an effort to codify the com­
mon law that has developed in those areas that the UAA previ­
ously failed to address. The RUA A  is an effort to prescribe judi­
cial review while promoting increased arbitration, thus placing 
arbitration on equal footing with traditional litigation. Much of 
what is codified in the RUAA  represents an amalgamation of 
trends supporting alternative dispute systems.

The RUAA  gives primary consideration to the arbitration 
agreements into which parties have entered, deferring to the con­
sensual nature of contract and affording parties free reign in com-
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posing arbitration agreements.57 Further, the RUAA empowers 
arbitrators by providing them with the means to take control of the 
parties and the arbitration process and conferring increased finality 
on arbitration awards.58

Table 1 provides a detailed overview of the most pertinent 
changes and provisions embodied in the RUAA , focusing on 
“ new” provisions and “ clarifying” provisions. New provisions (in­
dicated by a “ *” ) are those that are new in comparison to the pro­
visions o f the original UAA , largely reflecting the body of common' 
law that has developed in the nearly fifty years since the promulga­
tion of the original UAA . .he clarifying provisions (indicated by a 
“ **” ) are those in which tne RUAA  merely eliminated the ambi­
guities under the original UAA  and incorporated several updates 
to the UAA as developed through case law under the UAA and 
the FAA.
A. New Provisions

1. Section 9—Notice and Initiation o f Proceedings. Section 9 
of the RUA A  is a new provision requiring that all parties to a con­
tract be given notice of pending arbitration proceedings and the le­
gal claims involved.58 As basic as this notice requirement may ap­
pear, the UAA  never provided any indication of the necessary 
steps to commence proceedings.
Under the RUAA , a party initiates arbitration proceedings by 
giving notice in writing to all signatories to an arbitration agree­
ment.60 The notice must contain the “ nature of the controversy and 
remedies sought.” 61 Parties are free to contract regarding how no­
tice is to be satisfied and what content must be provided, so long as 
tire contractual notice provisions are reasonable.62 In the past, par­
ties initiated arbitration via regular mail by making a demand for

57. RUAA, prefatory note at 2. This dedication to the party's contractual 
autonomy and ability to choose its arbitral fate results in a fairer outcome.

58. Id.
59. Id . §9^a).
60. Id . An example would be a multi-party construction contract involving 

general contractors and subcontractors. When a dispute arises between some but 
not all of the subcontractors, notice of arbitration should be provided to all party 
signatories of the agreement and not just to the party against whom a claim is 
filed. Id . cmt. 4.

61. Id.
62. Id . § 4(b)(2) (“[BJefore a controversy arises that is subject to an agreement 

to arbitrate, a party to the agreement may not. . .  agree to unreasonably restrict 
the right under Section 9 to notice of the initiation of an arbitration proceeding.”).
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T able 1: Comparison of RUAA and  UAA Sections

R e v is e d  U n if o r m  A r b i t r a t io n  A d U n if o r m  A r b i t r a t io n  A c t

8 1  D e f in it io n s * U A A  !  17 fo r  d e f in id o n  o f  " c o u r t ”

8 2  N o t ic e * N o  c o r re s p o n d in g  U A A  p r o v is io n

8 3  W h e n  A c t  a p p l ie s * U A A  8 3 , 8  2 0 , n n d  8 2 5

8 4  E f f e c t  o f  A g r e e m e n t  to  A r b i t r a t e ;  N o n - W o lv a b le  

P ro v is io n s *
N o  c o r re s p o n d in g  U A A  p r o v is io n

8 5  ( A p p l i c a t io n )  f o r  J u d ic ia l  R e l ie f U A A  8 1 6

8 6  V a l id i t y  o f  A g r e e m e n t * * U A A  8 1

8 7  (M o t io n )  to  C o m p e l o r  S t a y  A r b i t r a t io n U A A  8 2

8 8  P r o v i s io n a l  R e m e d ie s * N o  c o r re s p o n d in g  U A A  p r o v is io n

8 9  In it ia t io n  o f  A r b i t r a t io n * N o  c o r re s p o n d in g  U A A  p r o v is io n

8 1 0  C o n s o lid a t io n  o f S e p a r a t e  A r b i t r a t io n  P ro c e e d in g s * N o  c o r re s p o u d in g  U A A  p r o v is io n

8 11 A p p o in t m e n t  o f  A r b i t r a t o r ,  S e r v ic e  a s  a N e u t ra l A r b i t r a t o r U A A  8 3

8 1 2  D is c lo s u re  B y  A r b i t r a t o r N o  c o r re s p o n d in g  U A A  p r o v is io n

8 1 3  A c t io n  b y  M a jo r it y U A A  8 4

8 3<s lm m u n i t y o f  A r b it r a t o r ;  C o m p e t e n c y  t o T c c t i i y ,  A t t o r n e y ’s 

F e e s  a n d  C o s t s *
N o  c o r re s p o n d in g  U A A  p r o v is io n

8 1 5  A r b it r a t io n  P r o c e s s '* U A A  8 5

8 1 6  R e p re s e n t a t io n  B y  L a w y e r U A A  8 6

8 1 7  W itn e s s e s ; S u b p o e n a s ; D e p o s i t io n s ; D i s c o v e r y " U A A  8 7

8 1 8  J u d id a l  E n f o rc e m e n t  o f  P re a w a r d  R u l ln g b y  A r b i t r a t o r N o  c o r re s p o n d in g  U A A  p r o v is io n

( 1 9  A w a r d U A A  8 8

8 2 0  C h a n g e  A w a r d  B y  A r b it r a t o r U A A  8 9

8 2 1  R e m e d ie s ; F e e s  a n d  E a p e n s e s  o f A r b i t r a t io n  P r o c e e d in g * * U A A  1 0

8 2 2  C o n f i r m a t io n  o f  A w a r d U A A  8 1 1

8 2 3  V a c a t in g  A w a r d  O n e  a d d it io n a l b a s is  fo r  v a c a tu r U A A  6 1 2

8 2 4  M o d if ic a t io n  o r  C o r re c t io n  o f  A w a r d * U A A  8 1 3

8 2 5  J u d g e m e o t  o n  A w a r d :  A t t o r n e y ' s  F e e s  a n d  L it ig a t io n  

E a p e n s e s *

N o  c o r re s p o n d in g  U A A  p r o v is io n  f o r  a t t o r n e y  fe e s , 

b u t  se e  U A A  8 §  14  a n d  15 re g a rd in g  ju d g m e n t  on 

a w a rd

8 2 6  J u r is d ic t io n  «- U \ A § 1 7

8 2 7  V e n u e U A A  8 1 8

8 2 8  A p p e a ls U A A  8 19

8 2 9  U n if o r m i t y  o f  A p p l ic a t io n  a n d  C o n s t ru c t io n U A A  8 21

8 3 0  R e la t io n s h ip  to  E le c t r o n ic  S ig n a t u r e s  in  G lo b a l  a n d  

N a t io n a l  C o m m e rc e  A c t *
N o  c o r re s p o n d in g  U A A  p r o v is io n

8 31 E f f e c t i v e  D a t e U A A  8 3 ,  § 2 0 .  a n d  8 2 5

8 3 2  R e p e a l U A A  § 3 ,8  2 0 , a n d  8 2 5

( 3 3  S a v in g s  C la u s e U A A  8 3 .8  2 0 , a n d  8 2 5

•  - N e w  S e c t io n

* *  -  P a r t ia l l y  N e w  S e c t io n
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arbitration or notice of intent to arbitrate with the assistance of an 
arbitration organization.63 Most arbitration organizations64 have 
their own methods of serving notice. Some organizations require 
more formality than others. This new initiation section provides 
flexibility in the notice requirement, leaving it to parties to design 
their own methods or rely on the ordinary practice of arbitration 
organizations.

In the event no method of notice is provided by the contract, 
parties are to rely on certified or registered mail, return receipt re­
quested and obtained, or by service as authorized for the com­
mencement of a civil action.

Any notice that is lacking or insufficient can be challenged.61 
Challenging an arbitration award under the RUAA  requires a 
showing that a lack o f notice substantially prejudiced a party." Ac­
cordingly, a party’s appearance at the hearing waives any objec­
tions to insufficient notice or lack o f notice.69

2. Section 12—Disclosure. Section 12 of the RUA A  creates 
an affirmative duty for arbitrators to disclose any conflicts o f inter­
est that may call into question the integrity of the arbitration proc­
ess.70 Because the RUA A  is designed to fortify arbitrators with

63. Id . § 9 cmt. 3.
64. "Arbitration organization” is defined as “an association, agency, board, 

commission, or other entity that is neutral and initiates, sponsors, or administers 
an arbitration proceeding or is involved in the. appointment of an arbitrator.” Id . 
§ 1(1). This definition section in the R U A A  is a new feature for which no corre­
sponding U A A  section exists (except with reference to “court” at U A A  section 
17). See supra Table 1.

65. R U A A  §9 cmt. 3.
66. Id. § 9(a). The term "obtained” means that the receipt was returned to the 

sender regardless of whether it bears the signature of the recipient acknowledging 
receipt. Id. § 9 cmt. 3.

67. Id. § 9(b) (stating that “unless a person objects for lack or insufficiency of 
notice under Section 15(c) not later than the beginning of the arbitration hearing, 
the person by appearing at the hearing waives any objection to lack of or insuffi­
ciency of notice”).

68. Id. § 23. Section 23 is discussed in more detail infra Part DI.B.5.
69. Id:, see also id. § 9 cmt. 6 (“If  the appearance at the arbitration hearing is 

for the purpose of raising the objection as to notice and such objection has not 
otherwise been waived, the party’s appearance for the purpose of raising that ob­
jection should not be construed as untimely.”).

70. Id. § 12(a). The U A A  did not contain such a requirement. In general, 
most arbitrators have an ethical duty to disclose under the Code of Ethics for Ar­
bitrators. American B ar Association & American A rb itra tio n
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new powers that may or may not have to be clarified, it is impor­
tant that the RUAA  also emphasize the corresponding need for 
fairness in all proceedings.71

The new section 12 attempts to codify the developing common 
law that arbitrators have a duty to disclose conflicts of interest. In 
Commonwealth Coatings Corp. v. Continental Casualty Co.,71 the 
U.S. Supreme Court required arbitrators to disclose to the parties 
any interests or relationships that “might create an impression of 
possible bias.” 73 However, this standard has been much in dispute. 
A split of authority exists among the states as to what is the appro­
priate standard for disclosure. Some courts require more than an 
“ appearance of bias”  but less than that required for “ actual bias,” 74 
while others require a showing o f “ evident partiality.” 73 The

A ssociation, Code of Ethics for Commercial A rbitrators (1977). The 
R U A A  requirement likely exceeds the A B A /A A A  requirement.

71. See Drinane v. State Farm Mut. Auto. Ins. Co., 606 N.E.2d 1181,1183 (111. 
1592) ("Because courts have giveD arbitration such a presumption of validity once 
the proceeding has begun, it is essential that the process by which the arbitrator is 
selected be certain as to the impartiality of the arbitrator.”).

72. 393 U.S. 145 (1968).
73. In Com m onwealth Coatings, an arbitrator did not disclose his close finan­

cial relationship with one of the parties to the proceeding. Id .  at 146. The suppos­
edly neutral arbitrator ran an engineering consulting business and served as a con­
sultant on construction projects. Id . One of his regular customers was a party to 
the arbitration. Id . After an award was issued in favor of the party who had the 
business relationship with the arbitrator, the opposing party' became aware of the 
relationship and sought to vacate the award. Id . The Court held that the arbitra­
tor was required to disclose the prior relationship in these circumstances. Id . at
150. However, the Court did not agree as to what general standard of disclosure 
should apply. Writing for the majority, Justice Black articulated a standard re­
quiring arbitrators to disclose any interest or relationship that "might create an 
impression of possible bias." Id . at 149. The concurring opinion by Justice White 
required something more than a trivial business relationship to trigger the disclo­
sure requirement. Id. at 150-51 (White, J., concurring). The dissenting opinion by 
Justice Fortas contended that there was no actual partiality based upon the evi­
dence presented. Id . at 152-55 (Fortas, J., dissenting).

74. See, e.g., Peoples Sec. Life Ins. Co. v. Monumental Life Ins. Co., 991 F.2d 
141,146 (4th Cir. 1993); Health Servs. Mgmt. Corp. v. Hughes, 975 F.2d 1253,1264 
(7th Cir. 1992); Apperson v. Fleet Carrier Corp., 879 F.2d 1344, 1358 (6th Cir.
1989); Morelite Constr. Corp. v. New York City Dist. Council Carpenters Benefit 
Funds, 748 F.2d 79,84 (2d Cir. 1984).

75. See, e.g., Al-Harbi v. Citibank, N.A., 85 F.3d 680, 683 (D.C. Cir. 1996); Ol­
son v. Merrill Lynch, Pierce, Fenner &  Smith, 51 F.3d 157,159-60 (8th Cir. 1995); 
Schmitz v, Zilveti,'20 F.3d 1043,1049 (9th Cir. 1994); Middlesex Mutual Ins. Co. v. 
Levine, 675 F.2d 1197,1200-01 (11th Cir. 1982); Burlington N. R.R. Co. v. TUCO  
Inc., 960 S.W.2d 629,630 (Tex. 1997).
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RUA A  resolves the ambiguities created by Commonwealth Coat­
ings by adopting a reasonable person standard for the purpose of 
determining the existence of a duty to disclose.76

The question remains: “What type of interests or relationships 
need to be disclosed?”77 This area has proven to be very fact­
intensive and the RUAA  attempts to draw some boundaries with 
its new language. Section 12 prevents parties from arguing that ar­
bitrators do not have an affirmative duty to disclose78 and sets forth 
“ the affirmative requirements to assure that parties [have] access to 
all information that might reasonably affect the potential arbitra­
tor’s neutrality.” 79 Section 12 requires that an arbitrator disclose 
any knowa80 facts likely to affect impartiality to all parties, repre­
sentatives, counsel, witnesses, and all other arbitrators to the pro­
ceedings.81 This is a continuing duty82 and arbitrators are required 
to make a reasonable inquiry in order to determine whether any 
conflicts exist.83 It is worth noting that there are some states that

76. Sec Apperson v. Fleet Carrier Corp., 879 F.2d 1341, 1358 (6th Cir. 1989) 
(holding that the standard is whether a reasonable person would conclude the ar­
bitrator is partial); McNaughton & Rodgers v. Besser, 932 P.2d 819,822 (Colo. Ct. 
App. 1996) (holding that the duty to disclose arises where a reasonable person is 
persuaded that arbitration is likely to be partial).

77. See RU AA  § 12 cmt. 2. The Drafting Committee removed the require­
ment of "any” interest or relationship and substituted with “a[D]'' interest or rela­
tionship, supposedly eliminating de m in im is  interests or relationships from be­
coming an issue. Id.

78. Nasca v. State Farm Mut. Auto. Ins. Co., 12 P.3d 346, 349-50 (Colo. Ct. 
App. 2000).

79. R U A A  § 12 cmt. 2.
80. Section 1 of the RU AA  defines "knowledge” as actual knowledge.
81. Section 12(a) of the R U A A  provides:

Before accepting appointment, an individual who is requested to serve as 
an arbitrator, after making a reasonable inquiry, shall disclose to all par­
ties to the agreement to arbitrate and arbitration proceeding and to any 
other arbitrators any known facts that a reasonable person would con­
sider likely to affect the impartiality of the arbitrator in the arbitration 
proceeding, including: (1) a financial or personal interest in the outcome 
of the arbitration proceeding; and (2) an existing or past relationship 
with any of the parties to the agreement to arbitrate or the arbitration 
proceeding, their counsel or representatives, a witness, or another arbi­
trators [sic].

81 Id . § 12(b) ("An arbitrator has a continuing obligation to disclose to all 
parties to the agreement to arbitrate and arbitration proceeding and to any other 
arbitrators any facts that the arbitrator learns after accepting appointment which a 
reasonable person would consider likely to affect the impartiality of the arbitra­
tor.").
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still have stricter disclosure requirements than those provided by 
the RUAA .84

When in doubt, disclosure should be made using reasonable, 
good judgment. “ The arbitration process functions best when an
amicable and trusting atmosphere is preserved  This end is
best served by establishing an atmosphere of frankness at the out­
set, through disclosure by the arbitrator of any financial fra nsac- 
tions which he has had or is negotiating with either of the parties.” 83 
It is better to determine an arbirator’s impartiality early in the pro­
cess rather than create a source of contentious dispute in the post­
award stage.88 Since the RUAA makes disclosure explicit, it is 
likely to reduce, at least hopefully, the amount o f vacatur litiga­
tion.17

The RUAA  establishes two new standards for arbitrators with 
respect to waiver of disclosure requirements. A  “ non-neutral”  or 
“ party-appointed” arbitrator88 may not have a duty to disclose if 
the parties so provide in their agreement.89 However, if a non­
neutral arbitrator is required to disclose and fails to do so, there is 
no automatic vacatur o f an award issued by that arbitrator.90 The 
failure to disclose must be shown to be prejudicial to the com­
plaining party.91 E ven where a failure to disclose is deemed to be 
prejudicial based on the arbitrator’s “ evident partiality,”  the gen­
eral outcome is to order a new arbitration hearing.”  Conversely,

84. See Cajl. Civ. Proc. Code §§ 1281.6, 1281.9,1281.95,1297.121,1297.122 
(West Supp. 2002); Tex. Civ. Prac. & Rem. Code Ann. § 172,056 (Vernon Supp. 
2002).

85. Commonwealth Coatings Corp. v. Cont’l Cas. Co., 393 U.S. 145, 151 
(1968) (White, J. and Marshall, J., concurring).

86. Burlington N. R.R. Co. v. TUCO, Inc., 960 S.W.2d 629,633 (Tex. 1997).
87. See Washburn v. McManus, 895 F. Supp. 392, 400 (D. Conn. 1994) (hold­

ing that courts should not encourage unsuccessful parties in their efforts to seek 
insubstantial, tenuous relationships that might form the basis for some theoreti­
cally plausible yet completely unsubstantiated cry of bias).

88. See RU A A  §§ 11 cmt. 1,12 cmt. 5.
89. There is no prohibition on varying or altering the disclosure requirement 

But see id. § 4(b)(3) (noting that a party to an arbitration agreement may not 
“agree to unreasonably restrict the right under Section 12 to disclosure of any 
facts by a neutral arbitrator").

90. Sec R U A A  § 12(d) (“If the arbitrator did not disclose a fact as required by 
[section 12], upon timely objection by a party, the court. . .  may vacate an 
award.’’) (emphasis added).

91. See id. § 23(a)(2); Creative Homes & Milhvork, Inc. v. Hinkle, 426 S.E.2d 
480, 483 (N.C. Ct. App. 1993).

92. See, e.g., Umana v. Swidler & Berlin, Chartered, 745 A.2d 334, 339 (D.C. 
2000).
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neutral arbitrators may have disclosure requirements modified, but 
only to a reasonable extent ”  Thus, the NCCUSL RUAA Drafting 
Committee (Drafting Committee) was mindful of party autonomy 
and the freedom of choice in the negotiation process.9* Parries may 
agree to higher or lower standards for disclosure and may contract 
for the appointment of an arbitrator or arbitrators on a tripartite 
panel.95

Another, significant difference created by section 12 of the 
RUAA is that a neutral arbitrator is “ presumed”96 to act with “ evi­
dent partiality.” 97; “ The reason ‘evident partiality’ is a grounds for 
vacatur only for a neutral arbitrator is because non-neutral arbitra­
tors, unless otherwise agreed, serve as representatives of the parties 
appointing them. As such, these non-neutral, party-appointed arbi­
trators are not expected to be impartial in the same sense as neu­
tral arbitrators.” 98 However, this presumption is rebuttable.99

I f  a neutral arbitrator fails to disclose a known, direct, and ma­
terial interest or a known, existing,100 and substantial relationship, it

93. R U A A  § 4(b)(3) (stating that a party to an agreement may not “agree to 
unreasonably restrict the right under Section 12 to disclosure of any facts by a 
neutral arbitrator").

94. See id. § 11 cmt. 1. U A A  section 3 provides for the appointment of arbi­
trators by the court. It  also provides that parties may select arbitrators in their 
agreement. U A A §3n .3 . R U A A  section 11 maintains this feature of the U A A.

95. The Drafting Committee was aware that parties who select arbitration by 
contract are foregoing a jury trial and accepting limited judicial review in ex­
change for a method of speedy resolution that costs less and provides for one’s 
own choosing of a decision-maker, one likely having expertise in a given field. 
Parties usually choose arbitrators based on their professional, business, or com­
mercial expertise, or their relationship to the parties. See R U A A  § 11 cmt. 1, § 12 
cmt. 1.

96. Id . § 12(e) ("An arbitrator appointed as a neutral arbitrator who does not 
disclose a known, direct, and m ateria l interest in the outcome of the arbitration 
proceeding or a known, existing, and  substantia l re lationship  with a party is pre­
sumed to act with evident partiality under Section 23(a)(2).”) (emphasis added); 
see also Burlington N. R.R. Co. v. TUCO, Inc., 960 S.W.2d 629, 636 (Tex. 1997) 
(“We emphasize that this evident partiality is established from the nondisclosure  
itself, regardless of whether the nondisclosed information necessarily establishes 
partiality or bias.’’).

97. R U A A  § 23(a)(2)(A) (stating that courts should vacate an award where 
there was "evident partiality by an arbitrator appointed as a neutral arbitrator").

98. Id . § 23 cmt. 1.
99. Id . § 12 cmt. 4 (“[I]t is then the burden of the party defending the award to 

rebut the presumption by showing that the award was not tainted by the non­
disclosure or there in fact was no prejudice.”).

100. It appears that a past relationship would not support such a presumption 
because there is a slight difference in the wording chosen by the Drafting Commit­
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is then presumed that the arbitrator acts with “ evident partiality” 
and any award is subject to vacatur.101 How big a role this rebutta­
ble presumption plays will depend on the types o f interests or rela­
tionships involved and whether the standard for the presumption to 
attach appears to be a high one.102 Some states; impose even stricter 
disclosure requirements on arbitrators.103

Finally, all challenges based on an arbitrator’s alleged imparti­
ality are subject to any contract provision detailing methods of 
challenge and are considered conditions precedent.1 Timely ob­
jections are required before any challenge or review for vacatur is 
initiated.105

3. Section 10— Consolidation. The RUAA  takes a major step 
by adding an entirely new section related to the consolidation of 
multi-party disputes and separate arbitration proceedings. Section 
10 provides that, upon motion of one of the parties, a court may 
order consolidation of some or all claims in situations where there 
are separate arbitration agreements or proceedings between the 
same parties or where one party is involved in a separate arbitra­
tion agreement or proceeding with a third party.106 However, in or­
der to consolidate, it must be shown that: (1) the claims arise “ in

tee regarding what is to be disclosed. R U A A  sections 12(a)(1) and (2) require the 
arbitrator to have “a financial or personal interest in the outcome” or “an existing 
or past relationship with any of the parties” before the 2 ward can be subject to va­
catur. Section 12(e), however, requires the arbitrator to have a “known, direct, 
and material interest” or a “known, existing, and substantial relationship.”

101. Id. § 23(a)(2)(A).
102. R U A A  sections 12(a)(1) and (2) are worded differently than section 12(e).
103. See C a l . C iv . Proc. CODE §§ 1281.6,1281.9,1281.95,1297.121,1297:122 

(West. Supp. 2002); TEX. Civ. Prac. &  Rem. Code Ann. § 172.056 (Vernon 
Supp. 2002). On a related note, on July 22, 2(;02, the National Association of Se­
curities Dealers, Inc. (NASD) and the New York Stock Exchange filed suit 
against the California Judicial Council and its members. Both arbitration organi­
zations are seeking a declaration that they are exempt from the California arbitra­
tor disclosure standards that were implemented in that state on July 1, 2002. See 
NASD, NASD Seeks Exemption from California Arbitration Rules, The Neutral 
Comer, at http://www.nasdadr.com/neutral_comer/0802_default.asp (last visited 
October 20,2002).

104. RU AA  section 12(f) reads'
If  the parties to an arbitration proceeding agree to the procedures of an 
arbitration organization or any other procedures for challenges to arbitra­
tors before an award is made, substantial compliance with those proce­
dures is a condition precedent to a [motion] to vacate an award on that 
ground under Section 23(a)(2).

105. Id . § 12(c).
106. M §  10(a)(1).

http://www.nasdadr.com/neutral_comer/0802_default.asp
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substantial part” from the same transaction or series of transac­
tions; (2) the presence o f a common issue of law or fact creates the 
possibility of conflicting decisions in separate arbitration proceed­
ings; and (3) any prejudice resulting from a failure to consolidate is 
not outweighed by the risk o f undue delay, prejudice, or hardship 
to the party opposing consolidation.11"

Consolidation has been a source of controversy and conflict.105 
There are few state statutes that address consolidation109 and most 
arbitration agreements do not provide for it. It is hardly a reality 
that all parties are signatories to one agreement document, al­
though it does happen.110 However, consolidation has been re­
quired in some cases for various reasons implicating the interests of 
efficiency in arbitration and the prevention of conflicting awards.111 
The current trend under the FAA holds that where parties do not 
expressly agree on consolidation there is no requirement to con­

107. Id . § 10(a)(2)-(4j.
108. Id . § 10 cmt. 1.
109. See, e.g., C a l. Crv. Proc. Code § 1281.3 (West 2002); Ga. Code Ann. § 9- 

9-6 (2002); Mass. Gen. Laws eh. 251, § 2A (2002); N.J. S tat. Ann. § 2A-23A-3 
(West 2002); S.C. Code Ant,. § 15-48-60 (Law. Co-op. 2002); U tah  Code Ann. § 
78-31 (a)-(9) (2002).

110. See Hartford Accident Indem. Co. v. Swiss Reinsurance /  mcrican Corp., 
246 F.3d 219 (2d Cir. 2001).

111. See Conn. Gen. Life Ins. Co. v. Sun Life Assurance Co. of Can., 210 F.3d 
771, 775 (7th Cir. 2000) (holding that consolidation was appropriate when both 
textual and practical arguments favored it); New England Energy v. Keystone 
Shipping Co., 855 F.2d 1, 5-6 (1st Cir. 1988) (holding that the FAA did not pre­
clude consolidation when the agreement was silent on the issue and the state law 
provided for consolidation); Litton Bionetics, Inc. v. Glen Constr. Co., 437 A.2d 
208, 217-18 (Md. 1981) (holding that a circuit court is empowered by the state 
U A A  to order consolidation); Grover-Diaraond Assoc, v. Am. Arbitration Ass’n, 
211 N.W.2d 787, 790 (Minn. 1973) (holding that consolidation was appropriate 
where parties chose the same arbitrator, the arbitration agreement did not pro­
hibit joint arbitrations, and there was no prejudice); Exber, Inc. v. Sletten Constr. 
Co., 558 P.2d 517,524 (Nev. 1976) (holding that consolidation is appropriate when 
evidence, witnesses, and legal issues were the same in both disputes and there was 
no showing of prejudice); Polshek v. Bergen County Iron Works, 362 A.2d 63,68- 
70 (N.J. Super. Ct. Ch. Div. 1976) (holding that consolidation was appropriate 
even without an authorizing statute because of common issues and lack of 
prejudice); County of Sullivan v. Edward L. Nezelek, Inc., 366 N.E.2d 72, 75 (N.Y.
1977) (holding that a trial court was within its discretion to order consolidation 
when there was a common contact to the two claims and consolidations would 
provide a more consistent result); Plaza Dev. Serv. v. Joe Harden Builder, Inc, 
365 S.E.2d 231,233 (S.C. Ct. App. 1988) (holding that consolidation was appropri­
ate where there was no finding of prejudice).
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solidate.111 Despite the fact that a majority o f federal appellate 
courts have ruled against consolidation,13 the RUAA  makes an ef­
fort to encourage the use of arbitration in multi-party scenarios 
sim ilar to judicial consolidation of litigation proceedings.114 Where 
common issues o f fact and law are present, section 10 allows courts 
to order consolidation.113

4. Section 4— Waivable Provisions. Section 4 of the RUA A  
in effect provides that parties entering into arbitration agreements 
are free to arrange such contracts as they wish, subject to minimal 
prohibitions.116 As such, section 4 operates as a default statute and 
should be referred to when analyzing the various ways o f designing 
an arbitration clause or agreement. No doubt there is the temp­
tation to craft an agreement heavily in favor of one’s own interest. 
Those who do so should take caution because there is always the 
increased likelihood of a vacatur challenge.

In general, the RUAA permits parties to vary their agree­
ments in any manner and at any time subsequent to the initial 
agreement as long as the integrity o f arbitration remains intact.118

112. See Glencore, Ltd. v. Schnitzer Steel Prod. Co., 189 F.3d 264, 267 (2d Cir. 
1999) (”[T]here is no source of authority in either the FAA or the Federal Rules 
of Civil Procedure for the district court to order consolidation absent authority 
granted by the contracts.”); see also 3 Ian  R. M acN eil e t  a l., F e d e ra l 
A rb itra tio n  Law § 33,3 (1999). B u t see Blue Cross of Cal. v. Superior Court, 78 
Cal. Rptr. 2d 779, 793 (Cal. Ct. App. 1998) (bolding that the FAA does not pre­
empt state law on issues of procedure, including consolidation).

113. See Champ v. Siegel Trading Co. Inc., 55 F.3d 269, 277 (7th C ir .  1995); 
U.K. v, Boeing Co., 998 F.2d 68, 69 (2d Cir. 1993); Am. Centennial Ins. Co. v, 
Nat'l Cas. Co., 951 F.2d 107,108 (6th Cir. 1991); Baesler v. Cont’l Gram Co., 900 
F.2d 1193, 1195 (8th Cir. 1990); Prospective Life Ins. Corp. v. Lincoln N at’l Life 
Ins. Corp., 873 F.2d 281, 282 (11th Cir. 1989); Weyerhaeuser Co. v. Western Seas 
Shipping Co., 743 F.2d 635, 637 (9th Cir. 1984); Rolls-Royce Indus. Power, Inc. v. 
Zurn EPC Services, Inc., 2001 WL 1397881, at *6 (D. III. 2001).

114. See Conn, Gen. Life Ins. Co. v. Sun Life Assurance Co. of Can., 210 F.3d 
771, 774 (7th Cir. 2000) (stating that “a court can in appropriate circumstances 
consolidate cases before it”).

115. RU AA  § 10(a)(3).
116. ItL  § 4 ("A party to an agreement to arbitrate or to an arbitration pro­

ceeding may waive or, the parties may vary the effect of, the requirements of [the 
RUAA] to the extent permitted by law.”).

117. See id. § 4 cmt. 1.
118. See id. § 6 (stating that although the initial agreement shall be in a “rec­

ord," subsequent oral or written modifications are permitted); see genera lly  id. § 6 
cmt. 1; Premier Technical Sales, Inc. v. Digital Equip. Corp., 11 F. Supp. 2d 1156 
(N.D. Cal. 1998); Cambridgeport Sav. Bank v. Boersner, 597 N.E.2d 1017 (Mass.
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The RUA A  demands that parties to a contract be responsible for 
their consensual arrangements. There is no doubt that parties on 
the wrong end o f an arbitration agreement will challenge such 
agreements or arbitration provisions. Most will fail,119 but there is a 
possibility fo r success where an agreement runs contrary to funda­
mental fairness, takes away statutory rights, or undermines an arbi­
trator’s ability to govern the arbitration proceedings.120 Section 4 
explicitly prohibits parties from waiving or varying the effect of the 
RUAA  in a number of substantive areas. Under the RUAA , par­
ties to an arbitration agreement may not contract so as to waive 
their respective rights to seek judicial relief,121 to appeal,122 to be

1992); Pellegrene v. Luther, 169 A.2d 298 (Pa. 1961); Pac. Dev., L.C. v. Orton, 982 
P.2d 94 (Utah Ct. App. 1999).

119. See R U A A  § 6 cmt. 7 ("“Despite some recent developments to the con­
trary. courts do not often find contracts unenforceable for unconscionability.”).

120. See Hooters of Am., Inc. v. Phillips, 173 F.3d 933, 938 (4th Cir. 1999) 
(holding that an arbitration agreement can be invalid when one party promulgates 
rules that are egregiously unfair); Shanlde v. B-G Maint. Mgmt., Inc., 163 F.3d 
1230,1233 (10th Cir. 1999) (holding an employee’s discrimination claim not sub­
ject to arbitration where the arbitral forum is substantially limned by having to 
pay a portion of the arbitrator’s fee); Paladino v. Avnet Computer Tech., Inc., 134 
F.3d 1054, 1062 (11th Cir. 1998) (holding an employee was not required to arbi­
trate Title VTI claim when the agreement limited his damages below the statutory 
minimum); Annendariz v. Found. Health Psychcare Serv. Inc., 6 P.3d 669, 683 
(Cal. 2000) (noting that an arbitration agreement limiting an employee's remedies 
under state anti-discrimination claims may be void); Engalla v. Permanente Med. 
Group, 938 P.2d 903, 916-17 (Cal. 1997) (holding that a health maintenance or­
ganization could not compel arbitraUon when it fraudulently induced participant 
to agree to arbitrate, misrepresented arbitration selection process, and forced de­
lays making participant waive arbitration right); Gonzalez v. Hughes Aircraft 
Employees Fed. Credit Union, 83 Cal. Rptr. 2d 763, 765 (Cal. Ct. App. 1999) 
(holding an arbitration contract unenforceable because of persuasive procedural 
and substantive unconscionability); Stirlen v. Supercuts, Inc., 60 Cal. Rptr. 2d 138, 
152 (Cal. Ct. App. 1997) (finding unconscionable an arbitration clause that was 
one-sided, reserved litigation rights to employer but not employee, had shorter 
statute of limitation for employee, and limited damages); Alamo Rent A  Car, Inc. 
v. Galarza, 703 A.2d 961, 966 (N.J. Super. Ct. App. Div. 1997) (holding employ­
ment discrimination claim not subject to arbitration because it was not clearly de­
lineated in agreement as subject to arbitration); Arnold v. United Co. Lending 
Corp., 511 S.E.2d 854, 862 (W. Va. 1998) (holding unconscionable an arbitration 
provision when consumer waived right to judicial review in consumer loan agree­
ment while reserving lender’s right to judicial review).

121. RU AA  §§ 4(b)(1), 5(a) (“Except as otherwise provided in Section 28, an
[application) for judicial relief under this [Act] must be made by [motion] to the 
court and heard in the manner provided by law or rule of court for making and 
hearing [motions].”). The bracketed sections are provided by the R U A A  to ac­
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represented by an attorney,123 to file a motion to compel or stay the 
arbitration,124 to seek confirmation of an award,123 to move to vacate 
an award,124 or to request modification or correction o f an award.127 
Additionally, arbitration agreements may not limit the immunity of 
an arbitrator or an arbitration organization from suit122 or restrict 
an arbitrator’s power to issue pre-hearing orders,129 to issue sub­
poenas and permit depositions of parties,1 or to modify or correct 
an award.131 Finally, contracting parties may not structure their ar-

commodate differences in initiating arbitration in different states. Some states 
allow the filing of petitions or complaints with or without motions or applications. 
The terms “application" and "motion” have been bracketed throughout the 
R U A A  for states to substitute where appropriate and does not attempt to alter 
the already established practice of each state.

121 I d  §§ 4(b)(1), 28. The RU AA  keeps intact the right to appeal as it ap­
pears in the U A A . Appeals may be taken from orders denying a motion to com­
pel arbitration, granting a stay of arbitration, confirming or denying confirmation 
of an award, modifying or correcting an award, vacating an award without direct­
ing a rehearing, or entering a final judgment pursuant to the RUAA. See id. § 28
(a)(1)—(6).

123. Id. §§ 4(b)(4), 16. Under UAA section 6, an attempt to waive right to be 
represented by an attorney prior to the proceedings or hearing is ineffective. The 
R U A A  is somewhat different in that it allows an employer or a labor organization 
to waive the right to representation in a labor arbitration. Id . § 4(b)(4).

124. Id . §§ 4(c), 7. Section 7 is not a new section. Authority to compel or stay 
proceedings can be found at U A A  section 2.

125. Id . §§ 4(c), 22. After a party receives notice of an award, “the party may 
make a [motion] to the court for an order confirming the award." R U A A  § 22. 
The R U A A  alters the language of UAA section 11 regarding confirmation so as 
to bring it into conformity with the terms used by the FAA.

126. Id. §§ 4(c), 23. The R U A A  keeps intact U A A  section 12 on vacating an 
award with one addition regarding insufficient or lack of notice as a basis for vaca­
tur, provided that the complaining party establish timely objection, substantial 
prejudice, and no waiver of objection by appearance at hearing. Id . §§ 9 ,23(a)(6).

127. Id. §§ 4(c), 24.
128. I d  §§ 4(c), 14. Section 14 is a new provision granting immunity to an arbi­

trator. This follows the R U A A ’s direction to empower arbitrators and enhance 
the efficiency of arbitration proceedings.

129. Id . §§ 4(b)(1), 8. Section 8 is a completely new section granting arbitrators 
more authority. The RU AA  prohibits any waiver of or variance of an arbitrator’s 
authority to preserve the status quo of property that may become the means of 
satisfying a judgment (e.g., preliminary injunctive relief, replevin, attachment, or 
sequssumiou of assets). Note that section 4 does not prohibit parties from waiv­
ing or varying an arbitrator’s remedies at the award stage or post-hearing stage. 
Id . § 21.

130. /ef. §§ 4(b)(1), 17.
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bitration agreement so as to modify or alter the validity, enforce­
ability, or irrevocability o f arbitration agreements,123 the jurisdic­
tion of a court,133 the judicial enforceability o f an arbitrator’s pre­
award rulings,134 a court’s authority to award attorney’s fees and 
litigation expenses for sendees related to confirming, vacating, 
modifying or correcting an award,135 the uniformity of application 
and construction of RUAA ,134 the application of the Electronic 
Signatures in Global and National Commerce Act,137 the effective 
date provisions o f the RUAA ,138 or the repeal date o f a state’s pre­
sent statute adopting the UAA .139

Under section 4, parties are permitted to vary or modify the 
RUAA  provisions regarding notice o f the initiation o f an arbitra­
tion proceeding and the duty of disclosure on the part of a neutral 
arbitrator as long as such modifications are reasonable.140

5. Section 8—Provisional Remedies. Section 8 of the RUAA  
empowers the arbitrator or arbitration panel to deal effectively 
with the modern arbitration issues of multiparty claims and com-

131. Id. §§ 4(c), 20(d)-(e). If a m o t i o n  to the court is pe n d i n g  regarding 

confirmation, vacatur, or modification, "the court m a y  submit [a] claim to the ar­

bitrator to consider w h e t h e r  to m o d i f y  or correct the award." Id. § 20(d); see also 
id. §§ 22-24. Further, section 20(e) provides that an a w a r d  m u s t  b e  provided by 

record a n d  m a y  b e  subject to confirmation, vacatur, or modification. Id. § 20(e); 

see also id. §§ 19(a), 22-24.
1 3 2  Id. §§ 4(b)(1), 6(a) (“[Arbitration agreements] are valid, enforceable, a nd 

irrevocable except u p o n  a g r o u n d  that exists at law or in equity for the revocation 

of a contract.").

133. Id. §§ 4(b)(1), 26 ( " A  c o u r t ... having jurisdiction over the controversy 
a n d  the parties m a y  enforce an a g r e e m e n t  to arbitrate.”).

134. id. §§ 4(c), 18. Section 18 is a n e w  provision granting greater p o w e r  to ar­

bitrators a n d  requiring courts to enforce their rulings.

135. Id. §§ 4(c), 25(a), 25(b). Sections 25(a) a n d  25(b) correspond to U A A  sec­

tions 14 a n d  15 with a similar provision in F A A  section 13 regarding j u d g m e n t s  

and docketing.

136. Id. §§ 4(c), 29. Section 29  is not a n e w  section. Uniformity of interpreta­

tion can be  f o u n d  at U A A  section 21.

137. Id. §§ 4(c), 30. This is a n e w  provision of the R U A A  intended to e x p a n d  

coverage of arbitration agreements using electronic m e d i u m s .

138. Id. §§ 4(c), 3(a), 3(c). Sections 3(a) a n d  3(c) g o v e r n  the effective date of 

the R U A A .  T h e  exception is provided in section 3(b) w h e r e  parties h a v e  entered 

into a contract u n d e r  the U A A  a n d  h a v e  the option to elect coverage u n d e r  the 

R U A A .

139. Id. §§ 4(c), 32.
140. Id. §§ 4(b)(2)-(3), 9,12. F o r  a detailed discussion of the requirements of 

R U A A  sections 9 a n d  12, see supra Part III.A.l (section 9) a n d  Part IH.A.2 (section 
12).
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plex discovery. This provisional remedy141 section was first envi­
sioned by the original drafters o f the UAA, but was eliminated in 
the final 1955 version.142 Section 8 assists the arbitration process by 
placing more authority in the hands of arbitrators to handle pre- 
hearing matters and reduces the opportunity for parties to resort to 
the courts. The Drafting Committee identified the need to prevent 
the pre-arbitration dispersal o f assets by a party fearing liability 
and accordingly provided for provisional remedies prior to a hear- 
ing that can operate to protect and preserve property.

Where an arbitrator has not been appointed, a party may re­
quest the court to enter a provisional remedy to secure property.143 
After an arbitrator has been appointed and is authorized to act, the 
arbitrator may order provisional remedies, including interim 
awards, as the arbitrator finds necessary.144 When an arbitrator is 
not able to act or cannot provide an adequate remedy on an urgent 
matter, the parties may request a court to issue a provisional rem­
edy. 145 In such a case, an arbitrator can order a party to perform a

141. "Provisiona] r e m e d y "  is defined as “fajn equitable proceeding before 

j u d g m e n t  to provide for the postjudgment safety a n d  preservation of property.” 

B la ck ’s Law D ic tio n ary  1297 (7th ed. 1999).
142. R U A A  § 8 cmt. 1.
143. Id. § 8(a). Section 8(a) reads as follows:

B efore an arbitrator is appointed a n d  is authorized a nd able to act, the 

court, u p o n  [motion] of a’party to an arbitration proceeding a n d  for g o o d  

cause s h own, m a y  enter an order for provisional remedies to protect the 

effectiveness of the arbitration proceedings to the s a m e  extent a n d  u n d e r  

the s a m e  conditions as if the controversy w e r e  the subject of a civil ac­

tion.

Id.', see also O r t h o  P h a r m .  Corp. v. A m g e n ,  Inc., 882 F.2d 806, 814 (3d Cir. 1989) 

(holding that a c o u n  order protects the status q u c  to protect the integrity of the 

arbitration process): H u g h l e y  v. R o c k y  M o u n t a i n  Health Maint. Org., Inc., 927 

P.2d 1325, 1333 (Colo. 1996) (upholding the issuance of a preliminary injunction 

until arbitrator addressed the matter of chemotherapy); K i n g  C o u n t y  v. B o e i n g  

Co., 570 P.2d 713, 718-19 ( W ash. A p p .  1977) (denying declaratory j u d g m e n t  b e ­

cause rental dispute w a s  a matter for the arbitrator to decide).

144. R U A A  § 8(b)(1). Section 8(b)(1) reads as follows:

T h e  arbitrator m a y  issue such orders for provisional remedies, including 

interim awards, as the arbitrator finds necessary to protect the effective­

ness of the arbitration proceeding a n d  to p r o m o t e  the fair and expedi- 

• tious resolution of the controversy, to the s a m e  extent a nd u n d e r  the 

s a m e  conditions as if the controversy w e r e  the subject of a civil ac­

tion

Id.
145. Id. § 8(b)(2). T h e  1996 English Arbitration A c t  sections 44(1), (3), (4), 

a n d  (6) is the source of the term “urgent." Id. § 8 cmt. 3.
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contract, or compel a party to refrain from particular conduct or 
produce material.1*6

Most jurisdictions allow courts to issue provisional remedies 
pending the outcome of an ongoing arbitration.1*7 Among federal 
courts of appeal, the Eighth Circuit is the only dissenter to this 
view. In Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Hovey™ 
the court recognized the inherent overlap of authority when a court 
considers irreparable harm and the likelihood of success on the 
merits, issues that it concluded should be left to the authority o f the 
arbitrator.'*9 There is some indication that security should be pro­
vided in such circumstances.150

The RUA A ’s adoption of section 8 is designed to increase the 
efficiency of the arbitration process by placing more authority in 
the hands o f arbitrators to handle such pre-hearing matters, 
thereby reducing the need or opportunity for parties to resort to 
the courts. In seeking to expand the ability of arbitrators in this 
area, the Drafting Committee cited a line of precedent holding that 
arbitrators have bioad authority to order provisional remedies and 
interim relief.151 Section 8 is intended to codify these developments •

146. See Fraulo v. Gabelli, 657 A .2o’ 704, 711 (Conn. A p p .  1995) (concerning 

the arbitrator's preliminary order regarding proceeds of sale); P a r k  City Assoc, v. 

Total E n e r g y  Leasing Corp., 3 9 6  N.Y.S.2d 377, 378 (N.Y. A p p .  Div. 1977) (af­

firming denial of preliminary injunction as “the direction for arbitration e n c o m ­

passes the night of the arbitrator ... to grant provisional remedies").

147. See C al. Civ. P. Code § 1281.8 ( W e s t  Supp. 2002); N.J. S tat. Ann. § 
2 A : 2 3 A - 6 ( b )  ( W e s t  2000); N . Y .  C.P.L.R. § 7502(c) ( M c K i n n e y  2002); B a n -  

c A m e r i c a  C o m m e r c i a l  Corp. v. B r o w n ,  806 P.2d 897, 900 (Ariz. Ct. A p p .  1990) 

(issuing a writ of attachment to secure settlement a g r e e m e n t  b e t w e e n  creditor a n d  

debtor); L a m b e r  v. Superior Court, 279 Cal. Rptr. 32, 35 (Cal. C t  A p p .  1991) (is­

suing m e c h a n i c’s lien); Hughley, 927 P.2d at 1333 (issuing preliminary injunction 
to maintain c h e m o t h e r a p y  treatment provided b y  health m a i n t e n a n c e  organiza­

tion); Salvucci v. S h eehan, 212 N .E.2d 243, 245 (Mass. 1965) (issuing a t e m p o r a r y  

restraining order to prevent conv e y a n c e  or e n c u m b r a n c e  of property subject to a 

p e n d i n g  arbitration).

148. 7 26 F.2d 1 2 8 6 , 1 2 9 2  (8th Cir. 1984) (stating that there is n o  judicial relief 
because the “judicial inquiry requisite to determine the propriety of injunctive re­

lief necessarily w o u l d  inject the court into the merits of issues m o r e  appropriately 

left to the arbitrator”).

149. See 2 Ian R. M acneil e t  a l.. F e d e ra l A rb itra tio n  Law § 25.1 (1999).
150. See A n a c o n d a  v. A m .  S u g a r  Ref. Co., 3 2 2  U.S. 42, 46 (1944) (holding that 

private parties m a y  not agree to eliminate the use of traditional admiralty p r o c e­

dures, or its concomitant security, f r o m  the requirements of the U n i t e d  States A r ­

bitration Act).

151. R U A A  § 8 cmt. 4; see, e.g., N.J. Stat. A n n .  § 2 A : 2 3 A - 6  (providing for 
provisional remedies such as “attachment, replevin, sequestration a n d  other corre-



366 A L A S K A  L A W  R E V I E W [19:2

and give arbitrators a larger scope of authority so as to further limit 
the occasions and need for judicial action.

6. Section 21—Remedies in Final Awards. A  key provision in 
the RUAA  relates to one of the most often litigated issues under 
the original UAA—remedies.152 Section 21 expressly provides that 
an arbitrator may award punitive damages,153 attorney’s fees and

sponding or equivalent remedies"); Island C r e e k  C o a l  Sales Co. v. City of 

Gainesville, 729 F.2d 1046, 1049 (6th Cir. 1984) (upholding arbitrator's interim 

a w a r d  requiring city to continue perfo r m a n c e  of coal purchase contract until fur­

ther order of arbitration panel).

152. R U A A  § 21(a)-(e) provides:

A n  arbitrator m a y  a w a r d  punitive d a m a g e s  or other exe m p l a r y  relief 

if such an a w a r d  is authorized by l a w  in a civil action involving the s a m e  

claim a n d  the evidence p r o d u c e d  at the hearing justifies the a w a r d  u n d e r  

the legal standards otherwise applicable to the claim.

A n  arbitrator m a y  a w a r d  reasonable attorney’s fees a n d  other rea­

sonable expenses of arbitration if such an a w a r d  is authorized by l aw in a 

civil action involving the s a m e  claim or by  the a g r e e m e n t  of the parties to 

the arbitration proceeding.

A s  to all remedies other than those authorized b y  subsections (a) a n d

(b), an arbitrator m a y  order such remedies as the arbitrator considers 

just and appropriate u n d e r  the circumstances of the arbitration p r o­

ceeding. Ifie fact that such a r e m e d y  could not or w o u l d  not be granted 

by  the court is not a g r o u n d  for refusing to confirm an a w a r d  u nder S e c­

tion 22 or for vacating an  a w a r d  u n d e r  Section 23.

A n  arbitrator’s expenses and fees, together with other expenses, m u s t  

be paid as provided in the award.

If an arbitrator a w a r d s  punitive d a m a g e s  or other exe m p l a r y  relief 

u n d e r  subsectmn (a), the arbitrator shall specify in the a w a r d  the basis in 

fact justifying and the basis in law authorizing the a w a r d  a n d  state s e p a­

rately the a m o u n t  of the punitive d a m a g e s  or other e x e m p l a r y  relief. (-

153. A l t h o u g h  section 21 is a n e w  feature, the concept of an arbitrator a w a r d­

ing punitive d a m a g e s  is not. This follows the trend of the R U A A  in a c c o m m o ­

dating the growth in arbitration and arbitration c o m m o n  law developments. See 
M a s t r o b u o n o  v. S heaison L e h m a n  Hutton, Inc., 514 U.S. 52, 6 4  (1995) (holding 

that the arbitral award, including punitive d amages, should h a v e  b e e n  enforced 

according to the scope of the contract b e t w e e n  the parties); B a k e r  v. Sadick, 208 

Cal. Rptr. 676, 681 (Cal. Ct. A p p .  1984) (holding that a  doctor w h o  s u bmitted a 

tort claim to an arbitrator cannot claim arbitrator's lack of authority over punitive 

damages); E y c h n e r  v. V a n  Vleet, 870 P.2d 486, 489 (Colo. Ct. A p p .  1 993) ( " A  

valid a n d  enforceable arbitration provision divests the court of jurisdiction o v e r  all 

arbitrable issues."); Richardson Greenshields Sec., Inc. v. M c F a d d e n ,  5 0 9  So. 2d 

1 2 12,1213 (Fla. Dist. Ct. A p p .  1987) (holding that tort actions includ: g punitive 

d a m a g e s  are proper subjects for arbitration); B i s h o p  v. H o l y  Cross Hosp., 410 

A . 2 d  630, 632 (Md. Ct. Spec. A p p .  1980) (holding that u n d e r  Maryland's H e a l t h  

C a r e  Malpractice Claims Statute, arbitration panels have authority to a w a r d  puni­

tive damages); R o d g e r s  Builders, Inc. v. M c Q u e e n ,  331 S.E.2d 726, 731 (N.C. Ct.
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expenses,15* and any other remedy that an arbitrator deems just and 
appropriate unless the parties provide otherwise in the arbitration 
agreement.155 This follows the overall theme of the RUAA  by em­
powering arbitrators while at the same time allowing parties to 
sculpt their agreement as they see fit. An arbitrator may have 
broad authority to control the process of arbitration and issue 
remedies that are just and appropriate, but parties are free to 
eliminate certain types of remedies through limitation o f remedies 
clauses.

Section 21 does give rise to concerns regarding adhesion con­
tracts in the context o f arbitration agreements between consumers 
and lenders, employers and employees, and medical providers and 
subscribers. The Drafting Committee chose to leave the issue of 
adhesion contracts and unconscionability to developing case law 
across the country.156 The Drafting Committee noted that a large 
number of organizations have developed “ Due Process Protocols” 
to ensure procedural and substantive fairness in employment, con­
sumer, and health care arbitrations.157

7. Section 18.—Arbitrator Self-Enforcement. Because arbitra­
tion awards are not self-enforcing, parties receiving an unfavorable 
ruling in an arbitration proceeding may evade an order simply by 
refusing to comply. Parties receiving favorable rulings are, there­
fore, forced to seek a court order enforcing the arbitrator’s ruling. 
Enforcement o f final awards is usually not a problem because a 
prevailing party only has to file a motion with the court for an or-

A p p .  1985) (holding that arbitrators m a y  settle a n y  controversy arising b e t w e e n  

parties to an arbitration contract, including tort claims or claims for punitive d a m ­

ages); Kline v. O ’Quinn, 8 7 4  S . W . 2 d  776, 7 82 (Tex. Ct. A p p .  1994) (holding that 

arbitrators m a y  determine the sufficiency of pleadings to support a w a r d s  for puni­

tive damages); G r i s s o m  v. G r e e n e r  &  S u m n e r  Constr., Inc., 676 S . W . 2 d  709, 711 

(Tex. Ct. A p p .  1984) (holding that arbitrator's a w a r d  of exe m p l a r y  d a m a g e s  ca n­

not be  m odified w h e r e  such claims h a v e  expressly b e e n  submitted in the arbitra­

tion agreement). Bul see L e r o y  v. Waller, 731 S . W 2 d  789, 792 (Ark. C t  A p p .  

1987) (holding that A r k a n s a s  l a w  does not allow arbitration of tort claims, a n d  

thus arbitration panels are without p o w e r  to a w a r d  punitive damages); Sch. City 

of E. Chi.,. Ind. v. East Chi. Fed. of Teachers, 4 2 2  N . E . 2 d  656, 663 (Ind. Ct. A p p .  

1981) (holding that arbitrator’s a w a r d  of punitive d a m a g e s  w a s  void as against 

public policy); S h a w  v. K u h n e l  &  Assocs., 698 P.2d 880, 882 ( N.M. 1985) (holding 

that " a n  arbitrator should not b e  given authority to a w a r d  punitive damages"); > 
Garrity v. Lyle Stuart, Inc., 353 N . E . 2 d  793, 794 (N.Y. 1976) ( " A n  arbitrator has 

n o  p o w e r  to a w a r d  punitive da m a g e s ,  e v e n  if agreed u p o n  b y  the parties,”).

154. R U A A  § 21(b).

155. Id. § 21(a)-(c).
156. See id. § 6 cmt. 7.
157. Id.



der of confirmation.155 However, the enforcement of pre-award 
rulings, su'-h as provisional remedies, is much more problematic. 
Courts are generally very hesitant to grant review of interlocutory 
orders of an arbitrator except on issues involving privilege or con­
fidentiality.155

Section 18 of the RUAA  rectifies this situation and greases the 
wheels o f arbitration by allowing a prevailing party to seek expe­
dited review o f an arbitrator’s pre-award ruling pursuant to RUAA  
section 22 (Confirmation of Award). Section 18 also commands 
that courts “ shall summarily decide” such motions and issue an or­
der confirming the ruling unless the court vacates, modifies, or cor­
rects it.160 Section 18 allows for speedy determinations of pre- 
hearing rulings.161 Note, however, that there is no provision in the 
RUAA  providing for an appeal from a court decision on a pre- 
hearing ruling by an arbitrator.163

8. Section 30—Technology. Section 30 of the RUA A  incorpo­
rates the requirements of section 102 of the Electronic Signatures 
in Global and National Commerce Act163 regarding the legal effect, 
validity, and enforceability o f electronic records or electronic signa­
tures. The opportunity for online dispute resolution is becoming a 
new avenue to resolve controversies quickly,16* and the RU A A  at­
tempts to address what the UAA did not, in light of technological 
advances.
B. Clarifying Provisions

1. Seclion 6—Arbitrability. Section 6, the updated version of 
the UAA  section 1. addresses the validity of arbitration contracts.
It is not an entirely new section, but, among other things, it at­
tempts to provide additional guidance on the issue of who decides
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158. Id. § 22; U A A  § 11.

159. R U A A  § 18 cmt. 1; see also Aerojet-General Corp. v, A m .  Arbitration 

A s s ’n, 478 F.2d 248, 251 (9th Cir. 1973) (stating that “judicial review prior to the 

rendition of a final arbitration a w a r d  should be indulged, if at all, only in the m o s t  

e x t r e m e  cases").

160. R U A A  §18.

161. Id. §18 cmt. 2.

1 6 2  Id. § 18 cmt. 3. T h e  intent of section 18 is n o t  to allow such orders fr o m  a 

lower court to be appealed. Id.
163. 15 U.S.C. §§ 7001,7002 (2000).

164. See generally William K. Slate, Online Dispute Resolution: Click Here to 
Settle Your Dispute, Disp. RESOL. J., N o v .  2001-Jan. 2002, at S.
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arbitrability and by what criteria.165 In response to common law 
developments in many states, section 6 provides that courts are to 
decide substantive arbitrability questions, but leaves procedural 
questions for the arbitrator to decide.166 Under this clarifying posi­
tion, arbitrators will have statutory authority to determine whether 
all conditions precedent are fulfilled prior to the start of arbitra­
tion.167 For example, procedural areas include laches, notice, es­
toppel, and other conditions precedent. However, statutes of limi­
tations may be an exception to the rule.168

While section 6 does not substantially change the UAA, it 
does explicitly accommodate computer technology.169 A  written 
agreement or computer agreement is valid, enforceable, and ir­
revocable under the RUA A  unless some basis in law or equity 
makes it revocable.170 The RU A A ’s broad definition o f “ record” 
and its adoption of standards regarding the validity of electronic 
records and signatures171 allow arbitration agreements and pro­
ceedings to take better advantage of new technology.

The issue of federal preemption of state arbitration laws is 
particularly relevant to questions of arbitrability. The U.S. Su­

165. See R U A A  prefatory note. This w a s  a particular issue of concern identi­

fied b y  the Drafting C o mmittee.

166. Compare R U A A  § 6(b) (“T h e  court shall decide w h e t h e r  an  a g r e e m e n t  to 

arbitrate exists or a controversy is subject to a n  a g r e e m e n t  to arbitrate.") with  
R U A A  § 6(c) (“A n  arbitrator shall decide w h e t h e r  a condition precedent to arbi­

trability has b een fulfilled a n d  w h e t h e r  a contract containing a valid a g r e e m e n t  to 

arbitrate is enforceable.").

167. Id . § 6(b).
168. Compare S mith Barney, Harris U p h a m  &  Co. v. Luckie, 6 47 N .E.2d 1308, 

1313 (N.Y. 1995) (holding that the court rather than the arbitrator should decide 

w h e t h e r  a statute of limitations bars an arbitration) with 7-Eleven, Inc. v. Dar, 757 
N . E . 2 d  515, 521 (111. A p p .  Ct. 2001) (upholding arbitrator's determination that 

a g r e e m e n t’s ten-day limitation w a s  not enforceable).

169. Section 6(a) of the R U A A  provides thal “[a]n a g r e e m e n t  contained in a 

record to submit to arbitration a n y  existing or subsequent controversy arising b e­

t w e e n  the parties to the a g r e e m e n t  is valid, enforceable, a n d  irrevocable except 

u p o n  a g r o u n d  that exists at l a w  or in equity for the revocation of a contract." 

R U A A  § 6(a). T h e  reference to “in a record" is provided in the n e w  definitions- 

section. Id . § 1. T h e  original U . A A  does not h a v e  a definitions section. T h e  

R U A A  defines “record" as “informatioii that is mscribed o n  a tangible m e d i u m  or 

that is stored in an electronic or other m e d i u m  a n d  is retrievable in perceivable 

form." Id. § 1(6). In the c o m m e n t s  of section 1, the Drafting C o m m i t t e e  states 

that the definition is intended to a c c o m m o d a t e  the use of electronic evidence in 

c o m m e r c i a l  transactions. Id . § 1(6) cmt. 5. t
170. Id . § 6(a).

171. See supra Part III.A.8.
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preme Court has provided guideposts in the preemption area, sug­
gesting that any arbitration agreement should provide clear and 
express language about what is being waived or altered.175 For ex­
ample, waiver o f arbitrability issues to be decided by a court must 
be clearly stated in the contract along with dear guidance for de­
termining the arbitrability o f a contract dispute.173

2. Section 15—Arbitration Procedures. Section 15 o f the 
RUAA  is intended to give broad authority to arbitrators to control 
and manage all arbitration proceedings.'4 I f  arbitration is to be 
placed on equal footing with traditional litigation, an arbitrator 
must be able to hold pre-hearing conferences and rule on prelimi­
nary matters in the same way a judge would conduct judicial pre­
trial conferences and preliminary motions. Section 15 seeks to em­
power arbitrators in ways that the original UAA did not.

Section 15 provides that an arbitrator may conduct an arbitra­
tion in any manner that the arbitrator considers appropriate for a 
fair and expeditious disposition of the proceeding.13 An arbitrator 
may rule on summary dispositions176 on the request of any party af-

1 7 1  See First Options of Chi., Inc. v. K a p l a n ,  514 U.S. 938, 944 (1995) (ob­
serving that the relevant state l a w  required a n  objective s h o w i n g  that the parties 

intended to s u b m i t  a controversy to arbitration); M a s t r o b u o n o  v. She a r s o n  

L e h m o n  Hutton, Inc., 514 U.S. 52, 63 (1995) (applying c o m m o n  law principle that 

a party w h o  drafts an a m b i g u o u s  a g r e e m e n t  m a y  not later claim the benefit of the 

doubt); see also V olt Info. Scis., Inc. v. Stanford Univ., 4 8 9  U.S. 468, 4 75 (1989) 
(implying that general state law contract principles govern the interpretation of 

arbitration agreements).

173. See generally A l a n  Scott Rau, The Arbitrability Question Itself, 10 A m .  
Rev. In t 'l  A r b .  287 (1999) (providing detailed discussion regarding the U.S. S u ­

p r e m e  C o u r t’s directions regarding arbitration, state arbitration, a n d  contracting 

parties’ authority to choose).

174. T h e  corresponding U A A  section is section 5.

175. See R U A A  § 15(a). Section 15(a) states that

[a]n arbitrator m a y  conduct an arbitration in such m a n n e r  as the arbitra­

tor considers appropriate for a fair a n d  expeditious disposition of the 

proceeding. T h e  authority conferred u p o n  the arbitrator includes the 

p o w e r  to hold conferences with the parties to the arbitration proceeding 

before the hearing and, a m o n g  other matters, determine the admissibil­

ity, relevance, materiality a n d  weight of a n y  evidence.

Id.
176. S u m m a r y  disposition is not equated with s u m m a r y  judgment. Questions 

of law a n d  s u m m a r y  j u d g m e n t  motions are s o m e ,  but not all, of the matters for an 

arbitrator to rule on. A n  arbitrator is not confined to the rules of evidence a n d  is 

free to consider whatever h e  or she believes to b e  relevant to an award. See id. § 
15 cmt. 3.
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ter notice and opportunity to respond have been provided.177 The 
U A A  did not provide such authority to arbitrators, but the Draft­
ing Committee noted that “ arbitrators probably have the inherent 
authority to perform such tasks.” 178 Section 15, however, explicitly 
places more procedural matters within the discretion of arbitrators 
under the RUAA .

3. S e c t i o n  1 7 — D i s c o v e r y .  The RUAA  also expands an arbi­
trator’s authority to issue protective orders179 and establishes the 
arbitrator’s authority to issue discovery-related orders.180 Under 
the UAA , an arbitrator’s authority included subpoena and deposi­
tion powers.1”1 The RUAA expands on this authority and provides 
for arbitrator discretion concerning discovery.182 However, this 
grant may conflict with the goals o f arbitration, as expansive dis­
covery only weighs down the process and undermines the primary 
benefits associated with arbitration—efficiency and cost effective­
ness.

• *
4 .  S e c t i o n  1 4 — A r b i t r a t o r  I m m u n i t y .  Another addition to the 

RUA A  is section 14, providing that arbitrators and arbitration or­

177. Id. § 15(b)(l)-(2). Section 15(b) reads as follows:
[a]n arbitrator m a y  decide a request for s u m m a r y  disposition of a claim or 

particular issue: (i) if all interested parties agree; or (2) u p o n  request of 

o n e  party to the arbitration proceeding if that party gives notice to all 

other parties... a n d  the other parties have a reasonable opportunity to 

respond.

Id.
178. Id. § 15  cmt. 2.
179. Id. § 17(e) ( " A n  arbitrator m a y  issue a protective order to prevent the dis­

closure of privileged information, confidential information, trade secrets, a nd 

other information protected f r o m  disclosure to the extent a court could if the c o n­

troversy w e r e  the subject of a civil action ").

180. Id. § 17(c) ( " A n  arbitrator m a y  permit such discovery as the arbitrator d e­

cides is appropriate in the circumstances, taking into account the needs of the par­

ties to the arbitration proceeding a nd other affected persons a n d  the desirability 

of m a k i n g  the proceeding fair, expeditious, a nd cost effective.").

181. U A A  § 17. U n d e r  the R U A A  the s u b p o e n a  a n d  deposition authority is 

not subject to party waiver. See R U A A  § 4(b)(1). H o w e v e r ,  there is n o  restric­

tion o n  w h e t h e r  parties can alter or vary the protective order or other discovery- 

related authority. A  party’s ability to waive pre-hearing discovery should encour­

age parties to negotiate their o w n  m e t h o d s  of discovery. Id. § 17 cmt. 3.
182. Sec R U A A  § 17 cmt. 3 (‘‘[Djiscretion rests with the arbitrators w h ether to 

allow discovery. T h e  discovery procedure in Section 17(c) is intended to aid the 

arbitration process a nd ensure an expeditious, efficient a n d  informed arbitration, 

while adequately protecting the rights of the parties.”).
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ganizations acting in that capacity are immune from civil liability.183 
Arbitral immunity is the rule in virtually every jurisdiction,181 
shielding arbitrators from having to testify65 in any type of pro­
ceeding. “  Unless criminal activity waives the immunity187 or a. 
complaining party desires to have an arbitrator testify in order to 
show alleged fraud,188 arbitrators possess immunity similar to that 
o f judicial officers. Immunity questions commonly arise when a 
party attempts to summon an arbitrator to testify about his rea­
soning supporting an award or any suspected conflicts o f interest.

Section 14(d)(2) recognizes that arbitrators who have engaged 
in corruption, fraud, partiality, or other misconduct may be re­
quired to give testimony so that a party will have evidence to prove 
such grounds to vacate an award under sections 23(a)(1) and (2).189 
However, “ [sjuch testimony or records from an arbitrator are only 
required after the objecting party makes a sufficient initial showing 
that such grounds exist.” 1 Without such objective evidence, arbi­
trators should not have to testify or produce records from the arbi­
tration proceeding.191

Extending quasi-judicial immunity when arbitrators function 
similarly to judges is a codification of common law.191 This section

183. Id. § 14(a).
1S4. Feichtinger v. Conant, 893 P.2d 1266,1267 (Alaska 1995).

185. R U A  A  § 14(d). Section 14(d) reads as follows:

In a judicial, administrative, or similar proceeding, an arbitrator or repre­

sentative of an arbitration organization is n ot competent to testify, and 

m a y  not be required to p r o d u c e  records as to any statement, conduct, 

decision, or ruling occurring during the arbitration proceeding, to the 

s a m e  extent as a judge of a court of this State acting in a judicial capacity.

Id.', see also W o o d s  v. S a t u m  Distrib. Corp., 78 F.3d 424, 430 (9th Cir. 1996) ( de­

nying request to d epose arbitrator); L y e t h  v. Chrysler Corp., 929 F.2d 891, 899 (2d 

Cir. 1991) (denying request to d e p o s e  arbitrator w h e r e  there w a s  n o  clear evi- . 

d e n c e  of bias or impropriety).

186. R U A A  § 14(a) (“A n  arbitrator or an  arbitration organization acting in . 

that capacity is i m m u n e  f r o m  civil liability to the s a m e  extent as a j udge of a c o u n  - 

o f this State acting in a judicial capacity.").

187. Id. § 14 crnt. 8 ("Section 14 does not grant arbitrators or arbitration or- - 

ganizations i m m u n i t y  f r o m  criminal liability arising f rom their conduct in their ar­

bitral or administrative roles.’’).

188. Id. § 14 cmt. 5.
189. Id. § 14(d)(2).
190. Id. § 14 cmt. 5.
191. Id.
192. See Blitz v. E c o n o m o u ,  438 U.S. 478,511-12 (1978) (extending judicial-like 

i m m u n i t y  w h e n  “functional comparability” of non-judicial officials’ acts a n d  

jud g m e n t s  resembles that of judicial official); Feichtinger v. C onant, 893 P.2d
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is new, but not surprising in light o f the fact that the RUAA seeks 
to empower arbitrators and raise the process of arbitration to near 
equal status with traditional litigation. 93 The immunity also applies- 
to arbitration organizations and organization representatives so 
long as each is acting with judge-like responsibilities.194 There is no 
waiver o f immunity when an arbitrator fails to disclose known, di­
rect, and material interests or known, existing, and substantial rela­
tionships.193 The sole remedy for this situation is vacatur.196 As a 
deterrent to challenging arbitrators’ immunity, the RUAA  makes it 
permissible to collect attorney’s fees and expenses associated with 
the successful defense of lawsuits.177

5. Sections 22, 23,24, and 25—Judicial Review. Since arbitra­
tion has always been a resolution process that narrows judicial at­
tention, the RUAA  includes few substantive changes from the 
original UAA provisions regarding confirmation,98 vacatur,199

1 2 66,1267 (Alaska 1995) (“Arbitral i m m u n i t y  gives arbitrators absolute i m m u n i t y  

f r o m  liability for d a m a g e s  arising out of quasi-judicial actions taken by them.”).

193. See, e.g., S outh wire Co. v. A m .  Arbitration A s s’n, 545 S.E.2d 681, 684-85 

(Ga. Ct. A p p .  2001); H i g d o n  v. Constr. Arbitration Assocs., L td, 71 S . W 3 d  131, 

132 (Ky. Q .  A p p .  2002); K a b i a  v. K o c h ,  713 N . Y . 2 d  250, 256-57 (Civ. C t  2000); 

B u y e r’s First Realty, Inc. v. Cleveland A r e a  Bd. of Realtors, 745 N.E.2d 1069, 

1081 ( O h i o  Ct. A p p .  2000).

194. R U A A  § 14(a); see O l s o n  v. N a t’l Ass'n of Sec. Dealers, Inc., 85 F.3d 381, 
383 (8th Cir. 1996); A u s t e m  v. Chi. Bd. O ptions Exch., Inc, 898 F.2d 8 82,886 (2d 

Cir. 1990); see also N e w  E n g l a n d  Cleaning Serv., Inc. v, A m .  Arbitration A s s’n, 

199 F.3d 542, 5 45 (1st O r .  1999); H o n n  v. N a t ’l A s s’n of Sec. Dealers, Inc., 182 

F.3d 1 0 14,1018 (8th Cir. 1999); H a w k i n s  v. N a t’l A s s’n of Sec. Dealers, Inc., 149
F.3d 330, 332 (5th Cir. 1998); C o r e y  v. N .Y. Stock Exch., 691 F.2d 1205,1209 (6th 
Cir. 1982).

195. R U A A  § 14(c); see also id. § 12.
196. Id. § 23.
197. Id. § 14(e). Section 14(e) reads as follows:

If a person c o m m e n c e s  a civil action against an arbitrator, arbitration or­

ganization, or representative of an arbitration organization arising f r o m  

die services of the arbitrator, organization, or representative or if a per­

son seeks to c o m p e l  a n  arbitrator or a representative of an arbitration 

organization to testify or p r o d u c e  r e c o r d s ... a nd the court decides that 

the arbitrator, arbitration organization, or representative of a n  arbitra­

tion organization is i m m u n e  f r o m  civil liability or that the arbitrator or 

representative of the organization is n ot c o m p e t e n t  to testify, the court 

shall a w a r d  to the arbitrator, organization, or representative reasonable 

attorney’s fees and other reasonable expenses of litigation.

Id.
198. See R U A A  § 22. This section is not waivable per section 4 of the R U A A .

Compare U A A  § 11.
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modification, or correction™ of awards. The Drafting Committee 
was aware that in order to enhance the efficiency and effectiveness 
of arbitration it was important to refrain from adding new grounds 
for courts to review the merits of arbitration awards.

During the revision process, the most controversial area of 
discussion was the proposed addition of more grounds on which 
courts could vacate arbitration awards. Ultimately, “manifest dis­
regard of the law”  and “ violation of public policy”  were not in­
cluded in section 23 (Vacating Award) as permissible bases on 
which a court could vacate an arbitration award.201 Nor does the 
RUAA  provide for expanded judicial review of an arbitrator’s de­
cision for errors of law or fact. The Drafting Committee believed 
that several policy risks weighed against such a substantive change. 
Notably, the Drafting Committee believed that allowing parties a 
“ second bite at the apple” would effectively undermine the finality
o f arbitration and increase costs, both in terms of time and re-202sources.

The only new ground for vacatur in section 23 relates to situa­
tions in which arbitration is conducted notwithstanding improper 
notice under section 9.203 A party seeking to challenge an award on 
this basis must make a timely objection and show that the lack of 
proper notice substantially prejudiced its rights.204 It is also worth 
noting that the RUA A  allows for a shorter time period than the 
FAA in which a prevailing party can file a motion requesting judi­
cial confirmation of an award. 3 Although it declines to provide 
new grounds for judicial review, the RUAA  imposes few restric­
tions on the ability o f parties to add appropriate grounds for judi­
cial review when drafting their arbitration agreements. Section 4 of

199. See R U A A  § 23. This section is not waivable per section 4 of the R U A A .  

Compare U A A  § 12.

200. See R U A A  § 24. This section is not waivable per section 4  of the R U A A .  

Compare U A A  § 13.

201. R U A A  § 23 cmt. C(l).

2 0 2  Id. § 23 cmt. B(l).
203. Id. § 23(a)(6).
204. W.§§ 23(a)(6), 23(b).

205. Id. § 22 cmt. 2. This c o m m e n t  states that
[tjhe Drafting C o m m m i t t e e  considered but rejected the language in 

F A A  Section 9 that limits a m o t i o n  to confirm a n a w a r d  to a one - y e a r  

period of time. T h e  consensus of the Drafting C o m m i t t e e  w a s  that the 

general statute of limitations in a State for the filing a n d  execution o n  a 

j u d g m e n t  should apply.

Id.
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the RUA A  merely prohibits attempts to eliminate all judicial re­
view.2*

Section 25 allows the court discretion to award attorney’s fees 
and expenses for contested judicial proceedings to confirm, vacate, 
modify, or correct an award.207 This provision is waivable under 
section 4. I f  the parties wish for a different rule, they remain free 
to contract as they please.208 Section 25 also updates the word 
choice of UAA  section 15 regarding judgment roils and docketing 
so that arbitration awards can be “ recorded, docketed, and en­
forced as any other judgment in a civil action.”209

IV . A l a s k a ’s  A r b i t r a t i o n  L aw  a n d  t h e  RUA A
In fifteen states, legislation adopting the RUA A  was intro­

duced during the 2001-02 legislative session; one state, Utah, has 
officially enacted the RUAA .210 This part of the Article will ex­
amine whether the RUA A  would create harmony or discord with 
Alaska arbitration law and whether the Alaska legislature should 
consider adopting the RUAA .
A. Review of Ajaska Law

Unlike many jurisdictions, Alaska case law on arbitration in 
general, and on the UAA  in particular, is fairly limited. Cases un­
der the UAA  have generally focused on issues such as who deter­

206. Id. § 4.
207. Id. § 25.
208. Id. § 2 5  cmt. 6.
209. Id. § 2 5  cmt. 2.
210. T h e  jurisdictions introducing such legislation, as of A u g u s t  2002, are A r i­

zona, Connecticut, the District of Columbia, Idaho, Illinois, Indiana, Minnesota, 

Missouri, N e w  Jersey, Ohio, O k l a h o m a ,  U t a h  (enacted), V e r m o n t ,  Virginia, and 

W e s t  Virginia. See National C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o n n  State 
Laws, http://www.nccusl.org (last modified A u g .  16, 2002). T h e  R U A A  is also 

gaining support f r o m  n u m e r o u s  groups, including an e n d o r s e m e n t  f r o m  the 

A B A ’s H o u s e  of Delegates in S a n  Diego, California (Feb. 14-20, 2001). T h e  

R U A A  has also b e e n  endorsed by seven separate sections of the A B A :  Dispute 

Resolution; Litigation; Business L a w ;  L a b o r  a n d  E m p l o y m e n t  L a w ;  Torts a n d  In­

surance Practice; R eal Property, Probate a n d  Trust L a w ;  a n d  Senior Lawyers. 

Press Release, Revised U n i f o r m  A c t  Receiving W i d e s p r e a d  Support, National 

Conference of C o m m i s s i o n e r s  o n  U n i f o n n  State L a w s  (Feb. 22,2001), available at 
http://www.nccusl.org/nccusl/pressreleases/pr2-22-01-l.asp. T h e  R U A A  has also 

b e e n  endorsed by  the A m e r i c a n  Arbitration Association, the National Arbitration 

F o r u m ,  the National A c a d e m y  of Arbitrators, Jams, the Dispute Resolution 

C o m m i t t e e  of the Association of the B a r  of the City of N e w  York, a n d  the A m e r i ­

can College of Real Estate Lawyers. Id.

http://www.nccusl.org
http://www.nccusl.org/nccusl/pressreleases/pr2-22-01-l.asp
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mines arbitrability, the level of review that courts should apply to 
an arbitrator’s decision and award, the availability o f particular 
remedies, and the role of the arbitrator in weighing evidence.

Consistent with other jurisdictions, the Alaska Supreme Court 
has routinely asserted that Alaska’s arbitration statute (a version of 
the UAA ) “ evinces a strong public policy in favor o f arbitration.” 211 
Given that arbitration should be an alternative to litigation, not a 
prelude to it, the court “ ha[sj followed a policy of minimal court in­
terference with arbitration.” 212 The court has also routinely 
stressed that such a policy permits parties, “ in the absence of re­
stricting statutory terms,”  to contract freely “ for the terms of arbi­
tration that they desire.” 213

1. Arbitrability. While courts have been mixed on the issue 
of whether arbitrators or courts determine the arbitrability o f a 
dispute,214 the Alaska Supreme Court has fallen on the side of the 
debate that honors the parties’ intent. In State v. Public Safety 
Employees Ass’n™ the court stressed that arbitration was “ a crea­
ture of contract law,” allowing the parties to contract freely for 
those terms deemed important for an arbitration agreement.216 The 
court adopted the federal rule, which provides that “ arbitrability is 
a question for the courts '[ulnless the parties clearly and unmis­
takably provide otherwise.’” 21 The court concluded that the arbi­
trator should decide which issues are arbitrable since the parties 
had “ unmistakably agreed to submit the question” to the arbitra­
tor.218

2. Procedural Issues. Several procedural issues have arisen in 
judicial review of arbitrator decisions. Chief among them are con­
solidation and intervention, although some other minor issues have 
also been discussed.219 In Consolidated Pacific Engineering v. 
Greater Anchorage Borough,™ the .Alaska Supreme Court exam­
ined whether the superior court could order the consolidation of 
two arbitration proceedings over the objection of a party.221 The 
court noted that nothing in Alaska’s court rules or statutes, even 
Alaska’s arbitration statute, either permitted or prohibited con-

211. M o d e m  Const, Inc. v. Barce, Inc., 5 56 P.2d 528, 529 (Alaska 1976); Univ. 

of A l a s k a  v. M o d e r n  Const., Inc., 522 P.2d 1132,1138 (Alaska 1974),

212. City of Fairbanks M u n ,  Utils. Sys. v. Lees, 705 P.2d 457, 459-60 (Alaska 

1985) (citing Nizinski v. G o l d e n  Valley Elec. A s s ’n, 509 P.2d 280, 2 8 3  (Alaska

1973)).

213. Bd. of Educ., Fairbanks N o r t h  Star B o r o u g h  Sch. Dist. v, E w i g ,  609 P.2d

10,12 (Alaska 1980) (citing A n c h o r a g e  M e d .  &  Surgical Clinic v. J a m e s ,  555 P.2d

1320,1321 (Alaska 1976)).
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solidation of arbitration proceedings.222 The court then observed a 
split in authority among other jurisdictions and the American Arbi­
tration'Association’s longstanding policy not to approve consolida­
tion without the consent o f all parties. Emphasizing the rights of 
the parties to determine the terms o f arbitration through contract, 
the court concluded that consolidation could not be ordered absent 
language in the arbitration agreement supporting it.22* The court

214. H a y f o r d  &  Peeples, supra note 1, at 355-57. F o r  a b r o a d e n e d  a n d  m o r e  

philosophical examination of the arbitrability question, see R  au, supra note 173.
215. 798 P.2d 1281 (Alaska 1990).

216. M a t  1285.

217. Id. (quoting A T & T  Techs., Inc. v. C o m m u n i c a t i o n s  Workers, 4 7 5  U.S. 643, 

649 (1986)).

218. id.
219. F o r  example, in M a r a t h o n  Oil Co. v. A R C O  Alaska, Inc., 9 72 P.2d 595 

(Alaska  1999), the A l a s k a  S u p r e m e  C o u r t  observed that in bifurcated p r o c e e d­

ings, a partial decision as to o n e  portion of the case (liability, for example) cannot 

b e  revised b y  the arbitrators o n c e  it has b e e n  issued. Id. at 6 02 (citing T r a d e  &  

Transp. v. Natural Petro. Charterers, 931 F.2d 191,195 (2d Cir. 1991)). T h e  court 

a d d e d  that other courts h a v e  held that even w h e n  “the parties have not explicitly 

agreed to the finality of a liability decision, the decision should be  considered final 

if the record suggests that the parties” believed it w a s  final. Id. (citing M c G r e g o r  
V a n  D e  M o e r e ,  Inc. v. Paychex, Inc., 927 F. Supp. 616,618 ( W . D . N . Y .  1996)).

T h e n  in Int’l B h d .  of Electric W o r k e r s ,  Local U n i o n  1547 v. City of Ketchi­

kan, 8 05 P.2d 3 40 (Alaska 1991), the court held that the superior court erred in 

interpreting an a w a r d  f o u n d  to b e  ambiguous. Id. at 341. T h e  court noted that 

w h e n  asked to clarify a n  a m b i g u o u s  award, the superior court should follow t w o  

steps. Id. First, it should determine “w h e t h e r  the a w a r d  is, in fact, ambiguous." 

Id. T hen, in cases w h e r e  ambiguity does exist, the only option for the superior 

court is to r e m a n d  to the arbitrator for clarification. Id. T h e  court stressed that a 

superior court m a y  not interpret a n  arbitrator's award. Id. at 343. In that s a m e  

case, the A l a s k a  S u p r e m e  C ourt n o t e d  that “[t]here is nothing in A l a s k a’s declara­

tory j u d g m e n t  act w h i c h  prohibits its use to determine questions arising out of ar­

bitration.” Id. at 342.
Finally, the A l a s k a  S u p r e m e  C o u r t  has noted that a party will waive a ny 

challenge to an arbitrator’s actions b y  failing to object during the arbitration p r o­

ceedings, See, e.g., Integrated Res. Equity Corp. v. Fairbanks N o r t h  Star B o r ­
ough, 799 P.2d 295,298-99 (Alaska 1990); A l a s k a  State H ous. Auth. v. Riley Pleas, 

Inc., 5 86 P.2d 124 4 , 1 2 4 8  (Alaska 1978).

220. 563 P .2d 2 5 2

221. Id. at 252.

222. Id. at 254.

223. Id. at 254-55.

224. Id. at 255.
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also stressed that this approach reflected how the “ law now favors 
arbitration with a minimum of court interference.”225

The Alaska Supreme Court has provided even less guidance 
on the issue of intervention. The fundamental rule is that the lan­
guage of the arbitration agreement governs.226 In Powers v. United 
Services Automobile Ass'n.,227 the court examined whether an in­
jured motorist who pursued a successful arbitration against a pri­
mary carrier could preclude a secondary carrier from additional ar­
bitration where the secondary carrier had neither notice nor 
opportunity to participate in the first arbitration.22* The court af­
firmed the superior court’s holding that collateral estoppel did not 
preclude the secondary carrier from pursuing additional arbitra­
tion, primarily because there was no privity between the secondary 
carrier and the parties to the arbitration agreement.229 The court 
also rejected as meritless the contention that the secondary carrier 
waived its right to arbitrate by “ fail[ing] to participate in the sub­
ject arbitration.” 230 The court found there was not “ direct, une­
quivocal conduct” that indicated the secondary carrier had aban­
doned its right to arbitrate.231 Finally, the court noted it was 
unclear whether intervention was even an option in arbitration,23' 
since the Alaska version of the UAA provided no guidance on in­
tervention.233

3. Judicial Review. Generally speaking, actions to vacate an 
award are governed by Alaska’s arbitration statute.234 Such appli-

225. Id . (quoting Nikiski v. G o l d e n  Valley Eicc. A s s ’n, Inc., 509 P.2d 280, 283 
(Alaska 1973)).

226. See, e.g., Bd. of Education, Fairbanks N o r t h  Star B o r o u g h  Sch. Dist. v. 
E w i g ,  609 P.2d 10, 13 (Alaska 1980) ("The arbitrator will be without p o w e r  or 

authority to m a k e  any decisions... which [are] violative of the t e r m s  of this 

A g r e e m e n t .”).

227. 6 P.3d 294 (Alaska 2000).
228. Id . at 295.
229. Id. at 297.
230. Id . at 298.
231. Id. at 2 99 (quoting Airoulofski v. State, 922 P.2d S 89,8 94 ( A l a s k a  1988)).
232. Id.
233. See A laska Stat. §§09.43.010-09.43.180 (Michie 2001). „

234. See id. § 09.43.120(a). Section 09.43.120(a) reads as follows:
O n  application of a party, the court shall vacate an  a w a r d  if

(1) the a w a r d  w a s  procured b y  fraud or other u n d u e  means;
(2) there w a s  evident partiality by an arbitrator appointed a s  a n e u­

tral or corruption in a ny of the arbitrators or misconduct prejudicing the 

rights of a party;

(3) the arbitrators exceeded their powers;
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cations before the superior court should be conducted in the same 
manner as provided for in the hearing of motions.233 The arbitra­
tion award is to be presumed valid.236 At a hearing, the party chal- - 
lenging the award bears the burden of proof.237

The proper standard o f review for an arbitration award de­
pends on the basis for the arbitration.235 The Alaska Supreme 
Cpurt has identified at least five different standards o f review ap­
plicable to arbitrators’ decisions and awards of remedies: (1) purely 
umreviewable;239 (2) the “ reasonably possible” standard;240 (3) the 
“gross error”  standard;241 (4 ) the “ arbitrary and capricious” stan­
dard;242 and (5) a due process standard.243 The level o f review or the 
scrutiny applied to the arbitrator’s decision increases as the parties 
lose their autonomy over the terms o f the arbitration process. A 
brief summary of these standards will be useful in determining if 
certain provisions o f the RUAA  comport with Alaska law.

For arbitrations conducted under the UAA, “ the standard of 
review is highly deferential.” 244 In Ahtna, Inc. v. Ebasco Construc­
tors, Inc.,™ the court noted that in arbitrations conducted under 
Alaska’s Uniform Arbitration Act, an arbitrator’s findings of fact 

. are unreviewable even in the face of gross error.246- Similarly, the

(4) the arbitrators refused to p o stpone the hearing u p o n  sufficient 

cause being s h o w n  for p o s t p o n e m e n t  or refused to hear evidence m a t e­

rial to the controversy or otherwise so conducted the hearing, contrary to 

the provisions of A S  09.43.050, as to prejudice substantially the rights of 

a party; or

(5) there w a s  n o  arbitration a g r e e m e n t  a n d  the issue w a s  not a d­

versely determined in proceedings u n d e r  A S  09.43.020 a nd the party did 

not participate in the arbitration hearing without raising the objection.

Id.
235. City of Fairbanks M u n .  Util. Sys. v. Lees, 705 P.2d 457, 460-61 (Alaska 

1985) (citing A laska Stat. § 09.43.150; A laska R. Civ. P. 77).
236. Lees, 705 P.2d at 461; Univ. of A l a s k a  v. M o d e r n  Constr., Inc., 5 2 2  P.2d 

113 2 , 1 1 3 9  (Alaska 1974).

237. Lees, 705 P.2d at 461.
238. Butler v. Dunlap, 931 P.2d 1036,1038 (Alaska 1997) (per curiam).

239. See, e.g., A h t n a ,  Jnc. v. E b a s c o  Constructors, Inc., 894 P.2d 657, 660-61 
(Alaska 1995).

240. See, e.g., Modem Consir., 52? P.2d at 1137.
241. See, e.g., City of Fairbanks v. Rice, 628 P.2d 565,567 (Alaska 1981).
2 4 2  See Butler, 931 P.2d at 1039.
243. See A .  F r e d  Miller, P C  v. Purvis, 921 P.2d 610,618 (Alaska 1996).

244. Butler, 931 P.2d at 1038.
245. 894 P.2d 657 (Alaska 1995).

246. Id. at 660-61; see also A l a s k a  State Hous. Auth. v, Riley Pleas, Inc., 586 
P.2d 1244,1247-48 (Alaska 1978). T h e  court has also applied this “statutory stan-
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court has asserted several times that there is no judicial review of 
the merits of an arbitrator’s decision.2*7 The Ahtna court noted that 
an arbitrator’s conclusions of law, including conclusions concerning 
the meaning o f the parties’ contract, are not reviewable except with 
respect to questions concerning arbitrability.248 The court favorably 
quoted the U.S. Supreme Court’s rationale: “ It is the arbitrator’s 
construction which was bargained for; and so far as the arbitrator’s 
decision concerns construction o f the contract, the courts have no 
business overruling him because their interpretation of the contract 
is different from his.” 249 The court took great pains to emphasize 
that the Riley Pleas standard, prohibiting judicial review of an arbi­
trator’s construction o f the contract as to issues other than arbitra­
bility, was the proper standard for courts to apply.250

When arbitrability is the issue, the standard of review con­
cerning questions of law is whether the arbitrator’s conclusion is 
reasonably possible.251 Under this standard, an arbitrator’s con­
struction of the contract, not the underlying factual findings, will be 
reviewed to determine whether it “ is a reasonably possible [con­
struction] that can seriously be made in the context in which the 
contract was made.”252 Applying this standard, the court in Breeze 
v. Sitns253 concluded that it was within the arbitrator’s powers as a 
trier o f fact to determine that an oral contract existed between the 
parties and obligated former clients to pay their attorney’s fees and 
entitled clients to demand fee arbitration pursuant to Alaska Bar 
Rule 34.254 Additionally, in Marathon Oil Co. v. ARCO Alaska, 
Inc.™ the court held that the arbitrators’ interpretation of an 
agreement was reasonable when they found that the current field 
operator (Marathon Oil) was responsible for gas re-delivery, even

dard of review" to findings of fact issued b y  an arbitrator pursuant to A l a s k a  B a r  

R u l e  34 (fee arbitration). B r e e z e  v. Sims, 7 7 8  P.2d 21 5 , 2 1 7  (Alaska 1989).

247. See, e.g., M a s d e n  v. Univ. of Alaska, 633 P.2d 1374,1376-77 (Alaska 1981); 
^ Riley Picas. 5 86 P.2d at 1247.

248. Ahtna, 894 P.2d at 661.
249. Id. (quoting U n i t e d  Steel W o r k e r s  of A m e r .  v. Enterprise W h e e l  &  C a r  

Corp., 3 63 U.S. 5 9 3 , 5 9 9  (I960)).

250. Id. at 661-62.
251. Univ. of A laska v. M o d e m  Constr., Inc., 522 P.2d 1132, 1 1 3 7  (Alaska

1974).

2 5 2  Id. (quoting M a y n a r d  E. Pirsig, Some Comments on Arbitration Legisla­
tion and the Uniform Act, 10 Vand. L. Rev. 685, 7 0 6  (1957)).

253. 7 7 8  P.2d 215 (Alaska 1989).

254. Id. at 217-18 (citing C urran v. Hastreiter, 579 P.2d 524, 526 (A l a s k a  1978); 
see also A l a s k a  State H o u s .  A uth. v. Riley Pleas, Inc., 586 P.2d 1 2 4 4 , 1 2 4 7  (Alaska
1978)).

255. 972 P.2d 595 (Alaska 1999).
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though this conclusion required the arbitrators to revise the final 
liability decision.236

In disputes where the arbitration agreement expressly ex­
cludes the arbitration from Alaska’s arbitration statute, the 
Alaska Supreme Court has used a standard of “ gross error” in re­
viewing an arbitrator’s decisions of law and fact.’ “ Gross error”  is 
defined as “ only those mistakes which are both obvious and signifi­
cant.” 259

The “most searching”  standard o f review applied by the 
Alaska Supreme Court applies to cases o f compulsory arbitra­
tion.260 Under this standard, the court must overturn the arbitra­
tor’s finding if it concludes that the determination was “ arbitrary 
and capricious. This standard of review has been impliedly 
equated with the “ abuse o f discretion” standard.262 The Alaska Su­
preme Court, in explaining why a heightened standard of review • 
was necessary for mandatory arbitration, has provided the follow- _ 
mg:

When parties agree to submit their differences to an arbitrator, 
they should be bound by his decision. Courts should be reluc­
tant to upset arbitrators’ awards, lest the advantages of arbitra­
tion as a fast and certain means of resolving disputes be lost. 
Occasional uncorrected errors in arbitrators’ decisions are toler­
able because the parties have agreed to accept reduced possibili­
ties of appellate review in order to have their dispute resolved

256. Sec id. at 601-02. T h e  court specifically rejected an a r g u m e n t  b y  M a r a t h o n  
Oil that the arbitrators w e r e  not e m p o w e r e d  to interpret the agreement, noting, 

"[ajbsent the ability to construe arbitration agreements, arbitrators w o u l d  b e  pre­

cluded f r o m  acting during hearings because the agreements are the source of their 

powers.” Id. at 601.
257. A laska Stat. § 09.43.010 (Michie 2000) provides:

A  written a g r e e m e n t  to submit an existing controversy to arbitration or a 

provision in a written contract to submit to arbitration a subsequent c o n­

troversy b e t w e e n  the parties is valid, enforceable, a n d  irrevocable, e x­

cept u p o n  grounds that exist at law or in equity for the revocation of a 

contract. H o w e v e r ,  A S  09.43.010-9.43.180 d o  not apply to a labor- 

m a n a g e m e n t  contract unless they are incorporated into the contract by  

reference or their application is provided for by statute.

258. See City of Fairbanks v. Rice, 628 P.2d 565, 567 (Alaska 1981); Nizinski v. 
G o l d e n  Valley E l e c  Ass'n, Inc., 509 P.2d 280, 283 (Alaska 1973); see also City of 
V a l d e z  v. 18.99 Acres, 686 P.2d 682,687-88 n.9 (Alaska 1984).

259. Rice, 628 P.2d at 567.
260. Butler v. D u nlap, 931 P.2d 1036,1039 (Alaska 1997).

261. Id.; see also Public Safety E m p l o y e e s  A s s’n, Local 92 v. State, 8 95 P,2d 
980, 984 (Alaska 1995); Municipality of A n c h o r a g e  v. A n c h o r a g e  Police Dept. 

E m p l o y e e s  Ass'n, 839 P.2d 1080,1088 (Alaska 1992).

262. Butler, 931 P.2d at 1039.
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quickly and with certainty. Compulsory arbitration is different.
The parties have not agreed voluntarily to accept reduced possi­
bilities of appellate review in order to resolve their dispute 
swiftly. It is by operation of law that the parties are denied their 
usual right to have their disputes resolved by the courts. There­
fore. a standard of review higher than gross error is appropri­
ate.

The court has also applied this standard in situations where a party 
seeks to support a claim that an arbitrator’s decision should be va­
cated for refusing to grant a request for postponement,264 ■

A final standard o f review applicable only to attorney fee arbi­
tration is one that examines whether due process was accorded in 
the arbitration proceeding. In A. Fred Miller, P. C. v. Purvis,26s an 
attorney filed a petition to vacate an arbitrator’s award, arguing 
that he was denied due process because judicial review on the mer­
its of the arbitrator’s decision was not available.266 Under the fee 
arbitration rules, a client that has a fee dispute with an attorney has 
a right to have the dispute resolved by arbitration.267 The court 
noted that the rules include several fairly specific procedural-previ­
sions for the arbitration o f fee disputes, including noticeyand hear­
ing requirements, the opportunity to challenge the panel peremp­
torily, the ability to compel witnesses, procedures/for taking 
telephonic evidence, and a requirement for the arbitrator to pro­
vide a written decision.263 Applying the Mathews jv. Eldridge269 
standards to these rules, the court concluded that the'rules satisfied 
the minimal requirements of having an opportunity to be heard 
and the right to represent one’s interests.570 The cotirt balanced the 
interest in appellate review with the undesirability b l the extra de­
lay and expense associated with extended review, concluding that 
~“ the benefits to be .gained from appellate review on the merits nec­
essarily outweigh the detriments which such review would en-

i n r . ”^      ,___
/________________________________________ i.___________________

263. State v. Public Safety E m p l o y e e s  A s s’n, 798 P.2d 1281, 1 2 8 7  (Alaska

1990).  v

264. See E b a s c o  Constructors, Inc. v. A htna, Inc., 9 32 P.2d 1 3 1 2 , 1 3 1 6  (Alaska 
1997) (“[A] litigant should be  required to s h o w  that the arbitrator c o m m i t t e d  

gross error in his determination that a litigant did not s h o w  ‘sufficient cause’ for 

p o s t p o n e m e n t”). .-------------------

* 265. 921 P.2d 6 10 (Alaska 1996). /

266. Id. at 611-12.
267. See A laska B ar R.  34(b).
268. See A. Fred Miller, 921 P.2d at 612.
269. 424 U.S. 3 1 9  (1976).

270. A. Fred Miller, 921 P.2d at 617-18.
271. Id. at 618.
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4. Remedies. The Alaska Supreme Court has examined two 
general areas o f remedies—pre- and post-judgment interest and at­
torney’s fees. Primarily, the court has approached the issue as one 
of contractual intent. For example, in Board of. Education, Fair­
banks North Star Borough v. Ewig271 the court upheld an award of 
a teacher’s back pay because a disagreement over salary might in­
clude such an award, and it did not violate the arbitration agree­
ment.273 Additionally, in Alaska Public Employees Ass’n v. State, 
Department o f Environmental Conservation,27< the court empha­
sized an arbitrator’s broad discretion in fashioning a remedy, 
holding that under the applicable agreement this power permitted 
the arbitrator to define a worker’s former job by function rather 
than merely by its title.275

Regarding pre-judgment and post-judgment interest, the 
Alaska Supreme Court has held that it is the duty of the arbitrator 
to award pre-judgment interest, while the superior court may order- 
post-judgment interest. In Ebasco Constrictors, Inc. v. Ahtna, 
Inc., the court noted that Alaska was differ .nt from many other 
jurisdictions in that it awarded pre-judgment interest largely “ as a 
matter o f course.” 277 In Ebasco Constructors, the superior court 
had awarded both pre- and post-judgment interest.27 Reversing 
the superior court as to the pre-judgment interest, the supreme 
court noted that “permitting a reviewing court to add pre-award in­
terest to an arbitration award would be inconsistent with the policy 
of allowing the arbitrator to determine all arbitrable aspects of a 
dispute.”27 The Alaska Supreme Court affirmed the superior 
court, however, as to the post-judgment interest, noting that com­
putation of such awards will always be fairly straightforward, and 
that an arbitrator, at the time of an arbitration award, is less capa-

272. 6 09 P.2d 10 (Alaska 1980).

273. Id. at 14.
274. 9 29 P.2d 662 (Alaska 1996).

275. Id. at 666 (“W e  h a v e  stated: ‘there is a m p l e  authority for the proposition 

that arbirators generally h a v e  authority to fashion any r e m e d y  necessary to resolu­

tion of the dispute.’” (citation omitted)).

276. 932 P.2d 1 3 1 2 ( A l a s k a  1997).

277. Id at 1317 (quoting H o f m a n n  v. v o n  Wirth, 907 P.2d 454, 455 (Alaska 

1995) (quoting T o o k i o o k  Sales &  S e n ’, v. M c G a h a n ,  846 P.2d 1 2 7 , 1 2 9  (Alaska

1993))). .

278. Ebasco Constructors, 932 P.2d at 1314.
279. Id. at 1317-18.



ble o f determining the total amount of post-judgment interest to be 
awarded.250

Under Alaska’s version of the UAA, the superior court is 
authorized to award attorney’s fees and costs to the prevailing ll
party in an action to affirm or modify an arbitration award.2*1 The |
Alaska Supreme Court has not permitted attorney’s fees absent di­
rect reference to arbitrating under the UAA or other specific lan­
guage in the arbitration agreement permitting such an award. It 
has limited this application to attorney’s fees associated with the 
superior court action to vacate or confirm the arbitration award. ,j!
For example, in Marathon Oil Co. v. ARCO Alaska, Inc.™ the >
Alaska Supreme Court affirmed the superior court’s decision to 
uphold an arbitration award and its ruling that the arbitration 
agreement permitted recovery of attorney’s fees in an action to va­
cate or correct the award.3*3 However, in Harold's Trucking v. Kel­
sey™ the coun noted that attorney’s fees are not typically available 
in the arbitration proceeding itself.355 Similarly, the court has held 
that the superior court’s calculation of Rule 82 fees (attorney’s 
fees) based on the damages awarded at arbitration was clearly er­
roneous.2*6

I-------------------------------------------------------------------------------------------.-----    vi

280. Id. at 1318. T h e  court aJso affirmed the a w a r d  of post-judgment interest as
applied to the arbitrator’s a w a r d  of attorney's fees. T h e  court observed: |

F o r  purposes of determining w h e t h e r  post-award interest is permissible, 5
there is n o  persuasive reason to treat attorney’s fees differently than j

other parts of an arbitrator’s award. A n  a w a r d  of interest simply “places *

an injured plaintiff in the s a m e  position as if h e  h a d  b een c o m p e n s a t e d  

immediately for his ioss,” rj

Id. (quoting Citv &  B o r o u g h  of J u n e a u  v. C o m m e r c i a l  U n i o n  Ins. Co., 598 P.2d 

9 57 (Alaska 1979)).

281. Sec .Alaska Stat. § 09.43.140 (Michie 1968); A n c h o r a g e  M e d .  &  Surgical I  

Clinic v. James, 555 P.2d 1320,1324 (Alaska 1976) (interpreting A laska Stat. §
09.43.140). I|

282. 972 P.2d 595 (Alaska 1999). ' |

283. Id. at 604.
284. 584 P.2d 1128 (Alaska 1978). ?!

285. Id. at 1130; see also A laska Stat. § 09.43.100 (Michie 2 001) (“Unless
otherwise provided in the a g r e e m e n t  to arbitrate, the arbitrators’ expenses a n d  jj

fees, together with other expenses, not including counsel fees, incurred in the con- jj

duct of the arbitration, shall b e  paid as provided in the award.” (emphasis ?•

added)). 9

286. See Integrated Res. Equity Corp. v. Fairbanks N o r t h  Star B o r o u g h ,  799 
P.2d 295, 300 (Alaska 1990). T h e  court noted that the language in Civil R u l e  82 

referring to the “costs of the action" applied only to the action in the superior 

court to confirm, vacate, m odify or correct an arbitrator’s award. T h e  court v a­

cated the a w a r d  of attorney’s fees, stressing that the prevailing part}’ w a s  entitled

384 A L A S K A  L A W  R E V I E W  [19:2
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5. Evidentiary Issues. The Alaska Supreme Court, consistent 
with other jurisdictions, has held that strict evidentiary rules do not 
apply to arbitration proceedings.287 However, despite this relaxed 
approach, the court has also held that the principles o f due process 
require that parties have a right to a fair hearing and the opportu­
nity to cross-examine witnesses.238 The court has been reluctant to 
reverse an arbitrator’s decision when an arbitrator has excluded 
one specific form o f evidence, but has admitted other forms; this is 
particularly so where the arbitrator’s exclusion of evidence was di­
rectly related to d e te rm ining the credibility of witnesses.239 The 
court has also noted that the arbitrator is permitted to exclude evi­
dence as cumulative.290

- B. Comparing Key RUA A  Provisions to Alaska’s Common Law
While the Alaska Supreme Court has not had the occasion to 

address many o f the issues raised in the new or clarifying provisions 
o f the RUAA , the issues the court has addressed have been re­
solved consistent with the majority view. The RUAA  codification 
of the approach adopted in the majority of jurisdictions on many 
points is consistent with Alaska common law. Many other provi­
sions, while not decided by Alaska courts, are most likely consis­
tent with the position the Alaska Supreme Court would take.

1. Arbitrability. Section 6 of the RUAA  provides that, unless 
the parties otherwise agree, courts determine the substantive issues 
o f arbitrability, while arbitrators decide the procedural aspects, 
such as time limits, laches, notice and other similar matters. Under 
prior Alaska case law, the court had followed the federal rule, 
which provides that arbitrability is a question for the courts unless 
the parties clearly provide otherwise.21 The RUAA  preserves this 
approach by providing that the parties may provide in their arbitra­

te reasonable attorney’s fees only for the confirmation hearing, and remanded the 
case to the superior court. Id .

287. See, e.g., Racine v. State, Dep’t of Transp. &  Pub. Facilities, 663 P.2d 555, 
557 (Alaska 1983) (holding that the plaintiffs due process rights were not in­
fringed).

288. See id.
289. See City of Fairbanks Mun. Utils. Sys. v. Tees, 705 P.2d 457, 461-62 

(Alaska 1985).
290. Sec id  at 462 (citing Atlas Floor Covering v. Crescent House & Garden, 

Inc., 333 P.2d 194,198-99 (Cal. Ct. App. 1958)).
291. State v. Pub. Safety Empls. Ass’n, 798 P.2d 1281,1285 (Alaska 1990) (cit­

ing A T & T  Techs., Inc. v. Communications Workers, 475 U.S. 643,649 (1986)).
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tion agreement whether the courts or arbitrators will determine 
matters of substantive or procedural arbitrability.2”

2. Procedural Issues. Under RUA A  section 10, courts have 
the ability to order the consolidation of arbitration proceedings 
under appropriate circumstances293 The original UAA, and most 
state statutes, do not contain a provision regarding consolidation. 
RUAA  section 10 contradicts federal case law under the FAA294 
and the case law o f several state jurisdictions295 by holding that al­
lowing courts to order consolidation conflicts with the concept of 
party autonomy (assuming that consolidation is not provided for in 
the arbitration agreement). However, empirical evidence has 
shown that parties to a multi-party arbitration dispute prefer that 
courts have the power to provide for consolidation.

On the surface, permitting consolidation might seem to con­
flict with Alaska law as well. In Consolidated Pacific Engineering, 
Inc. v. Greater Anchorage Area Borough™ the Alaska Supreme 
Court held that parties could not be ordered to consolidate absent 
supporting language in the arbitr- ‘on agreement.293 However, it is 
overly simplistic to conclude that section 10 of the RU A A  conflicts 
with the court’s holding in Consolidated Pacific. First, the court 
noted that the UAA was silent as to consolidation.299 Second, the 
court stressed the importance of minimal court interference.309 Un­
der the RUAA , however, consolidation is provided fo r explicitly, 
thus avoiding a situation where a court would have to analogize to 
the civil rules for guiuance. Third, section 10 is a default provision; 
hence, the RUAA  permits the parties to determine in their arbitra­
tion agreements whether to provide for consolidation and preserve

292. R U A A  § 4(a).
293. lcl. § 10.
294. See, e.g., Glencore, Lid. v. Schnitzer Sieel Prod. Co., 189 F.3d 264, 267-68 

(2d Cir. 1999) (finding consolidation under FA A  inappropiiate absent specific 
language permitting consolidation in the arbitration agreement).

295. See, e.g., Stop & Shop Cos. v. Gilbane Bldg. Co., 304 N.E.2d 429, 431-32 
(Mass. 1973); J. Brodie &  Son, Inc. v. George A. Fuller Co., 167 N.W.2d 886, 888 
(Mich. Ct. App. 1969); Balfour, Guthrie & Co. v. Commercial Metals Co., 607 
P.2d 856,857 (Wash. 1980).

296. See Heinsz, supra note 26, at 13 (discussing results of two surveys showing 
that 83% of practitioners and arbitrators polled preferred judicial determinations 
on consolidation),

297. 563 P.2d 252 (Alaska 1977).
298. Id . at 255.
299. Id . at 254.
300. Id . at 255.
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party autonomy.301 Lastly, section 10(a)(4) requires courts deter­
mining whether to grant consolidation to consider any prejudice re­
sulting from “ undue delay”  or “ hardship.” This would provide ad­
ditional protection against the concerns expressed by the court in 
Consolidated Pacific.

i3. Judicial Review. The scope o f a court’s authority is one of 
the few areas left relatively unchanged in the new RUAA . Most 
relevant to Alaska jurisprudence was a decision by the Drafting 
Committee not to provide a section allowing parties to “ opt-in" to 
judicial review of arbitration awards fo r errors of law.3”  Particu­
larly, the Drafting Committee decided against allowing parties to 
seek judicial review of an arbitrator’s decision when the law was in­
correctly applied.304

The decision by the Drafting Committee not to adopt this pro­
vision keeps the RUA A  in line with the Alaska Supreme Court’s 
decisions regarding judicial review. As previously noted, the 
Alaska Supreme Court’s overall approach to review of decisions by 
arbitrators is “ highly deferential." The court has consistently 
held that an arbitrator’s conclusions of law, including those related 
to the meaning of a contract, are not reviewable except as to issues 
o f arbitrability.300 Thus, the RUAA  does not conflict with Alaska 
law regarding the standard of review.307

4. Remedies. Unlike the original UAA , the RUAA  explicitly 
grants the arbitrator authority to award attorney’s fees and puni­
tive damages. The safe-harbor provision o f section 21 provides 
that the arbitrator may award punitive damages and attorney’s fees

301. R U A A  § 10(a)-(c).
302. 563 P.2d at 254-55.
303. R U A A  § 23 cmt. B (l).
304. See Heinsz, supra note 26, at 27-28 (discussing debate over whether to in­

clude opt-in provision).
305. See, e.g., Butler v. Dunlap, 931 P.2d 1036,1038 (Alaska 1997) (per curiam).
306. See, e.g., Ahtna, Inc. v. Ebasco Constructors, Inc., 894 P.2d 657, 661 

(Alaska 1995).
307. The Drafting Committee also considered and rejected two other possible 

grounds for vacatur: for reasons of public policy, an approach adopted in several 
other jurisdictions, and for “manifest disregard of the law.” See supra Part III.B.5; 
Heinsz, supra  note 26, at 32-35. The Alaska Supreme Court has never considered 
either of these grounds for. reviewing aDd vacating an arbitrator’s decision. Once 
again, however, a decision to reject these additional grounds for vacating an award 
brings the RU AA  in line with the Alaska Supreme Court’s laissez faire approach 
to judidal review of an arbitrator’s decision,
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only if “ authorized by law in a civil action.” 508 When the arbitration 
agreement requires the arbitrator to follow the applicable law, then 
the arbitrator is required to apply the law correctly, despite the 
previously mentioned standards of review.309 Thus, the arbitrator 
would not be allowed to award either attorney’s fees or punitive 
damages that exceeded limitations provided fo r in Alaska law. The 
RUAA  also requires the arbitrator to apply the same standard the 
courts would apply in determining the appropriateness o f punitive 
damages.310 Thus, the arbitrator would have to follow the Alaska 
Supreme Court’s standards for punitive damages.311 In addition, 
the inherent limitations of the R U A A ’s punitive damages provi­
sion would not permit the arbitrator to award punitive damages ex­
ceeding statutory limitations.313

The RUAA  provides a final level of protection in not granting 
parties the ability by agreem ent to confer authority on an arbitra­
tor to grant punitive damages, although it does permit parties to 
agree to the provision ct attorney’s fees.313 One commentator has

308. R U A A  § 21(a)-(b).
309. Sec Pub. Safety Employees Ass’n v, State, 895 P.2d 980, 985 (Alaska 1995) 

(finding that the arbitrator violated the arbitrary and capricious standard of re­
view by failing to correctly apply applicable law).

310. See RU AA  § 21(a).
311. Alaska Statebank v. Fairco, 674 P.2d 288, 296 (Alaska 1983). The Alaska 

Supreme Court observed that in order to recover punitive damages, a party must 
prove that the wrongdoer’s conduct was “outrageous, such as acts done with mal­
ice or bad motives or a reckless indifference to the interests of another." Id. at
296. A  party need not prove actual malice. Id. Rather, ‘‘[rjeckless indifference to 
the rights of others, and conscious action in deliberate disregard of them . . .  may 
piovide the necessary state of mind to justify punitive damages.” Barber v. Nat'l 
Bank of Alaska, 815 P.2d 857, 864 (Alaska 1991) (quoting Restatement (Second) 
of Torts § 908 (Tent. Draft No. 19,1973)). Punitive damages must be proven by 
clear and convincing evidence: A laska Stat. § 09.17.020(b) (Michie 2001). To 
reach this standard, the proponent must ”produce[] in the trier of fact a firm belief 
or conviction about the existence of a fact to be proved." Buster v. Gale, 866 P.2d 
837, 844 (Alaska 1994) (quoting Castellano v. Bitkower, 346 N.W.2d 249, 253 
(Neb. 1984).

The Alaska Supreme Court has specifically held that punitive damages are 
not available in a breach of contract claim unless the conduct constituting the 
breach is itself an independent tort. Lee Houston & Assocs. v. Racine, 806 P.2d 
848, 856 (Alaska 1991). This standard alone places great limitations on the appli­
cation of punitive damages to arbitration under the R U A A  in A'aska, since most 
arbitration disputes are contractual in nature.

311 See A laska Stat. § 09.17.020(f)-(h) (Michie 2001).
313. RU AA  § 21(b) (permitting arbitrators to grant reasonable attorney’s fees 

and other expenses of arbitration "by agreement of the parties to the arbitration 
proceeding," yet failing to provide the same authority as to punitive damages).
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noted that this omission reflects the intent of the Drafting Commit* 
tee, as a matter o f public policy, to avoid granting a power to pun­
ish that would not ordinarily be bestowed upon private parties.314 
Since section 21 is also one o f the waivable provisions of the new 
Act,315 the parties are still free to dictate the scope of the arbitra­
tor’s authority through their agreements, consistent with Alaska 
law.

Section 25(c) also grants the court discretion to award “ rea­
sonable attorney’s fees and other reasonable expenses of litigation” 
to a prevailing party in any contested judicial proceeding to con­
firm, vacate, or modify an arbitration award.31 This provision is 
wholly consistent with the Alaska Supreme Court’s prior decisions 
and the current Alaska arbitration statute.317

5. Evidence. Under section 15 of the RUAA , arbitrators 
maintain their discretion concerning the admissibility and weight of 
evidence while the parties’ rights to present evidence and cross: 
examine witnesses are preserved.316 This allows the RUAA to re­
main consistent with the Alaska Supreme Court’s emphasis on the 
importance of an opportunity for a fair bearing and the cross- 
examination of witnesses.319 While section 15 also provides for 
summary disposition, an issue not yet addressed by Alaska courts, 
it requires that the opposing party be given the opportunity to re­
spond320 and is waivable under section 4.321

Aside from these specific issues, the overall tone and approach 
of the RUAA  harmonizes well with the Alaska Supreme Court’s 
hands-off approach to arbitrability. One of the common themes 
running throughout Alaska jurisprudence is the desire to permit 
minimal court interference to further the goal of contractual

314. Sec Heinsz, supra note 26, ai 25 n.144.
315. See RU AA  § 4(a).
316. A t  § 25(c).

317. See A laska Stat. § 09.43.140 (Michie 2001) (allowing the court to award 
“[c]osts of the application and of the proceedings subsequent to the application, 
and disbursements” after judgment “confirming, modifying, or correcting an 
award" from arbitration); Marathon Oil Co. v. ARCO Alaska, Inc., 972 P.2d 595, 
604 (Alaska 1999) (interpreting A laska Stat. § 09.43.140 to include attorney’s 
fees).

318. R U A A  § 15(a)-(d).
319. See Racine v. Dep’t of Trans. &  Pub. Facilities, 663 P.2d 555, 557 (Alaska 

1983) (preventing use of hearsay evidence in arbitration proceeding where it “de­
prive^] a party of the right to a fair hearing" and “the right and opportunity to 
conduct cross-examination in a particular case").

320. R U A A  § 15(b)(2).
321. Id. § 4(a).
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autonomy between parties.322 While many of the new provisions 
would introduce issues not yet addressed in Alaska, they are also 
waivable provisions under section 4, thus preserving each party’s 
ability to draft an arbitration agreement suitable to its needs.

More importantly, the certainty and flexibility provided for 
under the RUAA are a much-needed commodity in Alaska. Sev­
eral o f the previously discussed Alaska cases noted the absence of 
any guidance under the UAA, arbitration agreements, or operating 
rules of procedure for the applicable arbitration organization.3 
While substantively correct decisions, a review of these cases high­
lights some of the inadequacies of an arbitration system that pro­
vides for expediency at the expense o f a more familiar and 'om- 
forting approach that parties are accustomed to under traditional 
litigation. The RUAA  brings more of these familiar procedures, 
such as compelling discovery,324 and providing for consolidation,325 
as well as substantive options, such as attorney’s fees324 and punitive 
damages,327 into the realm of arbitration with clear guidance so as 
to avoid any confusions during the confirmation process. It also 
takes important measures to ensure that parties will continue to 
control their own arbitration destiny.

V .  C o n c l u s i o n  a n d  R e c o m m e n d a t i o n s  *

Alaska became a state in 1959, some four years after the 
promulgation of the UAA by the NCCUSL. It was another nine 
years before the Alaska Legislature adopted the UAA fo r Alaska. 
Certainly, it is understandable that the legislature was not in a 
hurry.

Since that time, arbitration has become a viable alternative to 
litigation, despite its relative shortcomings. Alaska has taken steps 
to formally embrace arbitration in ways outside o f adopting the 
UAA, and ADR in general has flourished.324 As we approach an­
other legislative session in Alaska, perhaps it is time fo r some leg­
islators to seriously consider whether they want to contribute to 
Alaska’s growth in arbitration and to the improvement in dispute 
resolution services and mechanisms in Alaska. The original UAA,

322. See, e.g., Int’l Bhd. of Elec. Workers, Local Union 1547 v. City of Ketchi­
kan, 805 P.2d 340,341 (Alaska 1991).

323. Sec, e.g., Powers v. United Servs. Auto Ass’n, 6 P.3d 294, 299-300 (Alaska. 
2000).

324. Id. § 17.
325. Id. § 10.
326. Id . § 21(b).
327. Id . § 21(a).
328. See generally ADR IN A laska, supra note 4, at Part 2.
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while an important leap forward in improving arbitration services 
in the 1950s, is now a mere relic that contributes more doubt and 
confusion than it does certainty in the modern age of arbitration.

As noted previously, the RUAA  strengthens and recognizes 
some of the most sacred tenets o f arbitration law as pronounced by 
the Alaska Supreme Court. It emphasizes party autonomy over ail 
things, allowing most of its new provisions to be waived if parties 
disagree on issues such as consolidation or the availability o f puni­
tive damages. Even when arbitrators are permitted to consider and 
apply these issues, it commands them to act in a manner consistent 
with applicable law. Given the 1997 tort reform movement, poten­
tial opponents can rest assured that the standards required for es­
tablishing punitive damages, and the limits placed on such mone­
tary awards, will remain intact. Most importantly, parties have 
been given the opportunity to fashion more suitable and certain 
remedies, where skeleton language under the UAA and judicial in­
ability to act prevailed before.

The authors recommend that the Alaska Legislature adopt the 
RUAA  in substantial form as soon as possible. It has already been 
over two years since the NCCUSL adopted its final form; let us not 
allow the cloud of uncertainty and unpredictability to permeate in 
Alaska for longer than necessary. Certainly, the legislature will 
have other fish to fry, but given the RUAA ’s codification o f the 
majority approach to many arbitration issues, and its harmony with 
Alaska jurisprudence, this should be an easy bill to pass. We look 
forward to seeing it assigned to a House or Senate Bill number in 
the near future.
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