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consideration ofa revision lo lhe UAA Flrs|, arbllrallon Isa consensual process In whicfi
aulcFiortiy of Iho parties who enter into arblirallon agreements should be given primary _
consideration, 5o long as thejr agreements contorm lo notjons of fundamental fajrness. This
anroach prowdes#e,llmwllh I o[ﬂaportunlt In mosl Inslancos lo sha g the arbitration
process to their own particular needs. In most Instances the RUAA provides a default
mechanism if the parties do not havo a specific agreement on a particular Issue. Second, ihe
undorlylnﬁ,reason many parties choose arbitration is the relallvo'speed, lower cosl, and
greaterf iciency oflhegrocess. The tew should take those facters, where Wh,cable.,lnto

ccounl For example, section 10a:iows consolidation ofIssues [nvolving m/Ifipie parties.
Such a provision can be otspecial Importance In adhesion situations where there are
numerous persons with essentially Ihe same claims agalnsl a party lo Iho arbllrallgn
agreement. Finally, In mosl cases parties Intend Iha decisions of aibltralors lo be final with
minimal court Involvement unless there Is clear unfairness Or a denial of Jushce. This
conlractual nature of arbitration means that Iha provision to vacate awards In section 231s
imited. This Is so even where an arbilralor may award allome/e fees. punlUve damages or
ol,hur,exemPIary relief under section 21 Section 14(nsulates arbllralora from unwananled
litigation tolnsure (heir independence by providing them with Immunity.

Other new provisions are Intended lo reflect developments in arbitration law and lo Insure that
ihe process |s a lair one. Section 12requires arbitrators lo mako Important disdosures lo Iha
parfies. Section 8allaws courts o gram provisional remedies In cerfain drcumsiances lo
project Ihaln,te,gnt{O Iho arblirallon process. Section 17includes limited rights lo discovery
while recognizing the Importance of expediUous arbitralicn proceedings.

In |i%ht clanumber of decisions by Ihe “Jniled Sta.cn Supreme Court concerning Ihe Federal
Arbitration Acl (FAA), any revision’of Ihe UAA must lake Into accounl Ihe doctrine of
preemption. Tho rote of preemption, whereby FAA standards and [ho emphatically pro-
arblratioo perspective of tog FAA control, applies in both the federal courts and tho stale
courts. Todate. Ihe_praomi)llon-r,elaled apinions of ho Supremo Court havo centered In largo
Parton lhe two key issues Thal arise al Ihe front end of Ihe arbllrallon process-onforcemem of
00 p([;reemenl Ic rbitrate and |ssues of substantive arbiJabillty. Prima Paint Carp. v. Rood 4
Conkiin Mfg, Co.. 3e8US 35(1867), Moses H. Ccno Mem| Hosp. v Mercury Constr. Cotp,
400U S, 19(1983;South|and orp.V Keatln%.485US 2(1984) Perryv. Thomas, 482 U .a
483(1087); Alled-Sroce Temvnix.Con. v. Dobsan, 513U.S" 265 (199 ;Doctor'sAisocs V.
Cassarotto, 517 U.S. 831 (199? That body Clcase law establishes that stale law 0 ,am{ Ik,
Incluqu adaptations of the RUAA, mooting or limiling conlractual agreements lo arbitrate
must yield to tho proartilralion public policy voiced In sections 2,3, and 4 of (he FAA,

The otherIssues lo which Ihe FAA speaks definitively Hoal he back end of toe arbitration
process. Tho standards and procedure for vacalur, confirmation and modification of arbitration
awards are [hasubject of sections 9,10,11 and 12ofthe FAA. In contrast to [ne “front end’
issues of enforceability and substantive arbitrability, there s no definitive Suprema Court case
law speaking lo Ihe,preemgtwe effect, Il any, of the FAA with regard to these "back end”
issuos. Thisdimension of FAA preemption of state arbitration law Is further complicated by the
strong mal ority view among [ho United Stales Clrciit Courts of Appeals that the section 10(3)
standards are nol the exclusive grounds tor vacatur.

Nevertheless, ihe Supremo Court's unoqulvocal stand lo date as lo |ho preemptivo effect of

too FAA provides strong reason to bellcvo thata similar result will obtain with regard to section
10(3) grounds for vacatur. It Il does, and Ifthe Supreme Court eventually determines that toe
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PREFATORY NOTE

The Unltonn Arbitration Act (UAA), promulBalod In 1955 has been ono of toe mosl successful
Acfs of [na National Confurenca of Commissioners on Uniform Stale Laws. Forly-nina
Jurisdictions havo arbitration statutes: 350fthose havo adopted die UAAand 14have adopted
substanna,ll,)( similar legislation A primary purpose of lha 1955Act was to Insure ihe
enforceabllity of a?reements to arbitrate In ihe face of oftentimes hostile slain law. Thai goal
has been accomplished. Today arbitration Is a primary mechanism favored by court! an
Bartles torcsdvo disputes In many areas of Iha law. This growth In arbitration caused the
onference lo appointa Drafting Committeo lo consider révising the Aclin light oflhe
Inc e?]sm% use of arbllrav?n, fheqn?a’cfcomplexny of many disputes resolved by arbitration,
and ihe developments of The faw’In Ths area.

The UAAdid nol address irany Issues which arise In modem arbitration cases. The statute
rovidod no guidance as |o (Ljwtio decides Ihe arbitrability of a dispute and by what criteria:
?)whether a court or arbitrators may Issue provisional remedies; (3)how a Party&on nitiate
n a/bltralon proceeding: (4) whether arbitration proceedings may be consolidated: (5

whetherarbitrators are required lo disclose facts reasonably I|kel¥ to affect Impartiality, (0)

what extent arbitrators or an arbitration organizatjon are ImmuBe rom dv/l actons; (7, whether

arbitrators or representatives of arbllrallon oré;amza,uons ma{y e required o testify In another

proceedmg;ﬂ(S)whetherarbltramra have Iho dscreiion lo order discovery. Issue proleclivo .

orders, decide motjons forsummary dispositions, hold prehearing conferences and otherwise

manaqa Iha arbllrallon process; (8)when a court may enforce a preaward rulln(i byan
arbilralor, (TO) what reroodles an arbitrator may award, espndatly In regard toaflome/s fees,

gunmve da aqosoro(!he[)ﬁxe‘nﬁlary rehef‘,&l Jwhen ahcourtcan award attorneys fees ?n
osts toaibltralors and arbllralloh organizations; (12)when a court can award Bitomoys foos

and ccsts toa prevailing party In an appeal ¢l an arbitrator's award, and (13) which sections ol

tho UAAwauld not be waivable, an Important matter lo Insure fundamental fairness to the

PortJoswnl, be preserved, particularly In those Instances whore one pirty may have elﬁmucantly
ess hargaining power |han another; and (14) toe uso ol glectronic Inlsrmallon and otfer

modem means of technology In Iho arbllrallon process. The Revised Uniform Arbllrallon Act

SF%A%exammes all oftheso Issues g(\d Prowdes slate legislatures with a more up-lo-d3lo
alulo to resetvo disputes through arbllrallon

Theraare a number of principles trial th8 Drafting Committee agreed upon al the outset of its
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soctioo 10(a{,standards are t00 solo grounds for vacalur of commercial arbitration awards.
FAA preemption of conflicting, slate law with regard 1o toe ‘back and |ssuesotvacaturéand
ﬁ]onnrmauon,and modificallon) would be certadn,lf toe,CourH lakes lhe opposne lack an tﬂol?s

at too section 10(a) grounds are not too oxdusive criteria lor vacatur, t0o preemptivo elfoc
of section 10(@) would'mos! likely be limited to toe role [hal stato arbitrationads cannot
oliminate, limit or mo mr,any of oo four rounFsoI arty and arMHatormlscoPrtocl set ol tgn
section 10(a). Any daftolirvo federal "confmon law," pertaining to [he nonstatulory grounds for
vacatur other than those set out In section 1Q§a) ameulatedbr top Supreme Court or
established as a clear majority rule by toe United States Courts of Appeals, fikely would
preempt contrary stats lew. Aholdm(T] by tho Supremo Court toof too section 1 o)qrounds are
not axduslvo would also free too steles'lo codify oilier grounds lor vacalur beyond toose set
out In section 10(a). Thosa various, currently nonslalulcry grounds (orvacatur are discussed el
length In toe section C lo lho common tosection

Important caveal lq Ihe general role ot FAA preemption Is found In Vo/f Information
éﬁ\?n&) an. V. %an Ol‘g ﬁanvarsl@ 489U.SP468 8.989)and Maé‘roguono vr.nghoarson
LahmanHutton, Inc.. 614U.S. 62(1995). Tho focus In these cases 13on Ihe effect of FAA
mee tion on cholco-cf-law provisions routinely Indudod In cotiYnerdal contracts, Vo/fand

lasUobvono establish thal a dearly expressed conlradual agreement by toe parties to an
arbitration conract o conduct ttrelrarblirallon under stole tew rules effectively trumps ihe
preemptive effect of toe FAR If the parlies elecl lo gavern |heir contraclual arbitration
mechanism by (ho law of a particular stole and therebg limit too Issues tout they will arbitrate or
toe procedures under which toe arbitration will be conducted, (helr,bar%amwnl 0 honored-as
long as too stole law prindples Invoked by toe diolce-ofJaw provision do not confilct with Iho
FAA'S prime directive [nal agreements lo arbitrate be enforced. See. e.g.. ASW Allstate
Palmmg&Constr. Co.v, Lexmgton Ins, Co. 188F.3d 307 (5Cir. 19991: Russ Bomg 6 Co. v.
Gantt, 988S.W.2d 713 (Tex. CL App. 1093). Il is In those situations Ihal toe RUAA will have
mos| impact. Soctlon 4 (a)of Ihe RUAA also’explld|ly provides [hal toe Partles o an arbllrallon
a%reement nay walve orvary [ha terms of ton Acl o the extent othorwlse permuted by tow.
Thus, when parties chooso [0 contractually sFecn‘y too procedures |o ba lollcwod under toefr
arbitration agreement, too RUAA oontemFto,es that tog contractyally-estahlished procedures
will control over consrary stale law. exceptwith regard lo Issues designated as "nonwaivable”
In'Soctlon 4(b)and (c) of toe RUAR

Tho contractual eloction to proceed under slate tow instead of too FAA will bo honored
reswnn that lho sfate law Is notanlilhetical lo toe,Pro-arbHraIJon public policy ol toe FAR
outNandand Tarminialeave no doubt toal anli-arbilrallon stole tow provisions vkil bo struck

down because preempted by toe rederal arbitration statute.

Besides arbitration contracts where toe parties choose lo bo governed by slate law, there are
other areas of arblirallon tow whore too FAA does not Breempt slate tow: In tog absence of
definitive federal law set out In toe FAA or determined by toe tederal courts. FirsL toe Supreme
Courthas made clear Its belief trial ascertaining when a particular conlractual agreement to
arbifrate Is entorcoablo is a matter to be decided under too ?eneral contract law pnnmﬁles of
each slate. The sole limitation on stole law In toal regard Is toe Court'd assertion toal lho
enforceabllity of arbitration reemiz ts must bo determined b Iho,sarv standards as are
used furall other contracts. Terminld_513U.S. al 281{1995) (quo&ng 0lt, 469U S. al 474
1989%) andh%uoted In Csssarofto, 617 U'S. 681686 gﬁQ&% and Cassamlto. 617U.S. al 683
quotifig Schértt v. AdbortoCulver'Co', 417U.J 608, 511 074).Ar,|1rat|orléigrreementsmay
nol be fvalidated under stole tows applicable only lo arbitration provisions. 0. The FAA w
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pre$mptt state law Ihal does not pace arbitration agreements on an ‘equal footing® with other
contracts.

During toe course of Its deliberations tho Droning Committee considered al length another.
Issue wilh strong preemption undertcnes-the question ol whalher too RUAA should explicitly
aanclicn conlractual provisions for "opl-In* reviow of challenﬁed arblirallon awarda beyond toal
resanlly conlamplaiad by toa FAA and current slalo arbllraflon acts. "Opt-in” provilona of two
yBes are Infimited use today. The first vartani permits a parry who [s dissatisfied with toa
arbitral result to petition directly lo a designated slate court and stipulates lhal too coun may
vacalo challenged awards, tyﬁmallyfor errors of law orfad. Tho second, |¥]po of "opt-in"
conlractualsprowsmn establishes an appellate arbllral mechanism o which challenged
arbilrallon 3wards can be submitted for review, again mos| typically for emirs of law or fact.

As explained In dalail in section 8 ofthe comment lo soctlon 23, there were a number of
reasons toal resulted In toe decision nol lo Include statutory sanction of too “opt-in* dovico for
oxpanded lucSoal review in too RUAA; (1) toe currant uncertainly as lo toe legality of a slate
?tatutor sanction of too "o[pt-m*dev;ce g )Ihe "disconnect” between [no A?t_s, urpose of
ostering Ihe use ot arbitration os a final and binding allemativo to traditional fitigation In a court
oflaw. and (3)toa Inclusion of a statutory provjsion toal would permit toe Farlles lo
contractually renderarblirallon decidodly non-final and non-binding. Simply slated, the
polenlial gain lo be realized by codifying a righllo opl-Inlo expanded judicial review toa| has
not yet been definitively confirmed [o exisl does nol outweigh'too polenlla’ threat toal adoption
ofaf oi)t-m statutory Provmon would create for lhe Integrity and viability of toe RUAA as a
template for state arbllrallon acts.

Unlike too "opt-in" Judicial review mechanism, there are few, If any, legal concems raised by
statutory sanction of "opt-in’ ?rof|5|ons (or,aﬁ)pellat,e arbitral review, Nevertheless, as
explainéd In'toe section B of toe Commenis 1o section 23 becauso too current, contract-based
w% ofarbitration esiabfishea toal ihe h)ames aﬁ) frealo design too Inner 0rk|n$s thoor
arblirallon procodures in any manner e)rsee il, toe Drafting Committee determined toal
CO&I{IC{’:}IIOH of lhal right Inh'e RUAA would add nothing ol substance to toe existing law of
arbitration,

The decision nol lo slatutor,il\t/sanction cither form of Ihe "opt-in1device In the RUAA loaves
toe Issue ol Ihe legal propriety ol this means for securing review ofawards lo too developing

case law under toe bEA and stale arbil eHIon slajulos. P?mes remain free, wnt\m t00, .
constraints Imposed by toe existing and developing law, lo agree lo contractual provisions for

arbitral or Juddal review of challenged awards.

II1s likely Ihal mailers nol addressed In toe FAA are also open |o regulation by too slates.
Stela law provisions requlating purely procedural dimensions of lhe arbitratiori pracess (e.g..
discovery (RUAA section 17).consolidation of claims []RUAA section 10J and arbilralor
Immunity (RUAA section 14)) skoly will nat bo sub|ecllo preemption, Less certain Is the otfect
of FAA preemption wito regard lo Substantive Issues like toe authorily of arbilralors lo award
punitive damaged (RUAA section 21)and too standards for arbilralof disclosure of potential
cantlicts of interest (RUAA section 12) lhal have a significant impact on Tho Inlegnly end/or Ihe
adequacy ol toe arbllralion process, These "borderline-|ssues aro nol purely procédural In
nalura but unlike toe "front énd" and "back end” Issues they dd nol go (0too'essonco of toe
agreement lo arbitrate or effectuation of toe arbitra result Although’toéra Is no concrefe
guidance Intoe case law, preemption of slate law dealing with such mailers seems unlikely as
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(2)"Arbitrator" means an Individual appomlod lo render an award, alona orwllh others, toa
controversy lhal Is subject o an agreement lo arbitrate.

(3)"Court" means (a court of compalenljurisdiction In this Slate).
(4)"Knowledge" means actual knowledge.

(5%}'Person" means an Individual, corporation, business trasl. estate, Irusl, pannershlp, limited
liability comPany, assouatlom50|ntvenluro, r(];ovommsnt governmental subdivision, agoncy, cr
instrumentality; public corporaldon; or any otfer legal or commerdal enllly.

(6)'Record" means Information toal Is Inscribed on a Ianqible medium or toal s stored Inan
glectronic or other medium and Is retrievable In perceivable form.

Common!:

1 The leim "aibllration organization"Is simfar lo toe one used In sc-clion 74 of too 1998
Enqllsh, Arbitration Acl and describes well too funcllcns,ofaPenues,such as the American
Arb IrallonAssodaUmngAA@,toeCPR, JAMS, toe National'Arbliralion Forum, NASD
Regulation, Inc., toa American Stock Exchan?e, ha New York Stock Exchange, and toe
Intemalional Chamber of Commerco. Arbilrallon organizations under toeir specific
admini5lraliva rules oversee and administer all aspects of toe arbilrallon process. The
Important hattoia/ks of such agencies are that they are neutral and unbiased. Soe. e.g.
Erbaglla v. Permanente Med. Group. Inc., 15Cat. 4th 951,938 P.2d 90384 Cat. Rplr. 24343
El gstallng,lhaldefendams'self-,a,dmlnlste,rod arbllrallon program between Insurerand
ustomers Ihal did nol impartially administer arbilrallon system and made represcnlallons
about lImonness of toe rocTedm?s conirary Jo whal deféndant knew would occur was
improper). The term "arbllrallon ofganization” Is used In section 12concerning arbilralor
dodoSure and section 14conceming arbilralor immunity.

2. In defining »arbilralor in section 1(2), toe lerm "Individual ralher han ‘poison"Is used
becauso business enlilles or organizations do nol (unction 3s "arbitrators."

3, The definition of "court" Is presently found to section. 17 of toe UAA, The court must have
approPnate subjec,t mailer and personal jurisdiction. Qifferenl sialos determine which court In
us system has Jurisdiction over arbilrallon mailers in toe first Instance. Mosl give authonly lo
the Court of general jurisdiction.

4.Tho term "knowledgo" Js used In section 2regarding nolico undertoo RUAAandls
referenced In section "12(a) concerning disclosute. Il IS based on toe definition used In Article
1-201 of toe Unifonn Commercial Code. "Actual knowledge" as used In tois Acl Is not Intended
o Includo Imputed or constructive knowtedga.

5 Section, 1(6)is based on toe definlllon o f‘record” In See. 5-102(31(14) of too Unifonn
Commercial Code and In proposed revised Article 2 of too Uniform Commercia' Code and Is
intended lo carry forward established policy ol toe Cenforence lo accommodate toe use ol
electronic evidence In business and governmental transactions. It Is nol Intended lo mean Ihal
a document must be filed In a governmental olfico noris I meant lo imply Ihal Tho lerm
"whiten” or like phrases In other statutes of an cnaoing state may nol be’ given equally broad
Inle/preiallon as toe term "record.

hup/Anmngrueditdfipatrrortvimy/doAUAA2000HM 22/

Ior}?‘as it cannot be ch?racterized as anll-arbltrat/on or as intended to limit toe enloroeabi >ty or
viahility of agreements lo arbitrate.

The subject ol Inlama'Jonol arbitration s not s?emfmally eddrossed In toe RUAA. Twelve states
have pasaod artltra'Jon statutes directed lo International arbitration. Seven states have based
their statutes on too Modal Arbllrallon Law proposed In 1985by lira United Notions
Commission on Intemalional Trado Law (UNCITRAL). Other steles h3vo apﬁroached
Intemalional arbllralion Ina variety o,fwa){s‘ such as agggtmg parts of too UNCITRAL Model
Law logotoerwlto provisions taken directly from toe 1958 United Nailons Conveniion on

Ro ognlllon and Enforcement of Foreign Arbllral Awards E)c,ommonly referred lo as too New
York Convention) or by devising toeir own International arbilrallon provisions.

Any provisions of toese state Intemalional arblirallon statutes lhal are inconslslen| with too
Now York Convention, lo which toe United Stales adhered In 1070 (terms of toe Now York_.
Convention can be found al 9U.S.C. § 201), orwllh too federal legislation In Chapter 20l Title
90l too United Stales Coge are preemPte,d. Chapter 2 creates foderal-questlon jurisdiction In
too federal district courts for any case Tailing under toe jNew York) Convenlior“and permits
removaggfangsuch 0ﬁse from a slate court'to too fedefal court " ?nythme Prlorl Hml." 9
U.S.C. 88 203,205, The statute covers any commercial agreomenl lo arbitrate and the
resultant arbitration award unless toe mailer involves only American cmz?ns and has no
ressonabte relationship lo ony formgn countryand too courts have broadly applied too statute
Therefore, (IIs unlikely Ihal sfate arblirallon [aw will havo major application lo an International
case. There are two Instances where state arbllrallon law mlghtapPIy InTha Intemalional
context (1) where toe parties designate a specific stale arbitration law lo govern too
Intemalional arbilrallon ond (2)whore all parties lo an arbitration proceeding Involvingan
Intemalional transaction decide lo proceed on a mailer In stale court and do not exercise toeir
rights of removal undorChag,ter 20f Title 9.end |he relevant provision ol stale arbitration law s
nol preempted by federal arbitration taw or toa New York Convention. In theso rotalively rare
cases, foe'sfate courts will refer lo too RUAA unloss Ihe state has enacted a special
Intemalional arbitration law.

eecause few International cases are likely lo be dealt with In slate courts and because ol toe
diversity ol slate law already enacted lorinlematlgnal cases, Ihe OraftJng Committee decided
nol lo address Internationalarbitration as a specific subject In [he revision of too UAA;
however, toe Committee utilized Hrovmon,s of toe UNCITRAL Model Law, too New York
%Bwntlon, and too 1006 English Arbliralion Acl as sources of statutory language for toe

Tne members of toe Draftin% Committee |o ravfso toe Unifonn A/bllrallon Acl wish lo
acknowled1ge ourdeep Indebtedness and appreciation to Professor Stephen Hayford and
homas Stlﬂancwlch who_devot?  extenslvo amounts of time by provitfng

Professor
ghout toe entire drafting process.

Invaluable advfeo thro
REVISED UNIFORM ARBITRATION ACT (2000)

SECTION 1. DEFINITIONS. In tois [Act]:

1) "Arbitraion organization” means an - .odation, agoncy. board, commission, nr other entity
that Is neutral a‘lgenmat S s?onsors, or administers an arbilrallon proceeding oris Involved In

toe appointmenl of an arbitrator.
bnp//twaw.gmicdu/ (fepanmenls/law/drc/UAA2000.him 222008
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SECTION 2 NOTICE.

(aE,Excep,t as otherwise provided In tois (Aci), a peraon gives notice lo another parson hy
fa |ng action that is reasonably necessary lo Inform tog other person In ordinary course,
whether or nol The other person acquires knowledge of lhe nciice.

(b) A person has notice If toa person has knowledge of toa nolico or has received nonce

(¢) Aperson rocoives nolico when Il comes lo Ihe person's attention or toe notice Is delivered
al toarP0r50r|s tac%lf res -terf]ce or place of husiness, oral anolher location held out by tho
person as a pate ofdellvrof such communications.

f mmam

1 The conditions of giving and receiving notice arq baset -n terminologﬁused in Article 1-201
(26,n'too Uniform Commordal Code Section 2 spefls ouf standards forwhen notice Is given
and received ralher than requiring any particular means 0l notice, This allows parties lo use

S\I/stems,ofn?tice Ihal become technalogically feasible and accoptabio. suo.as fax or
electronic mall

2 The concept of giving, having, or receiving nolico Is In section 15(b)and. (c) concerning

rties giving notice of a request for summary disposition and arbitrators giving nqtice of an
gr mangn Hgarm ;secnon%? regarmng arvl arlitrator oran arbnrauon:?rga za(flcn ving

E)
notice of an awanJ and/.action 2thyconce,mIngapartyn0IiTytnqanarbllr,atorofuntlm ly
dehve(%of%n award: secﬁwn ZOSb concerning a Part s notice 0 reﬂuestmg ?_change In"Uie
3w3rd by arbitrators; soctlon 22cancerning a a,ryagplymgrt_oaco 1t toconfirm an"award
after receiving natice of it; section 23(b) concerning a,Party iling a mofion to vacate an award;
anﬁ sectfulaLn 4(a) concerning a party applying lo modify of corréct an award alter receiving
nolice 0

3 "Notice" is also used to section 9 regarding iniliaUon of an arbilrallon proceeding; section 9

(@ rquures toal unless the parties otherwise agree as per soctlon 4. notlca musl be given

gither by certified or registered, return receipt requested and obtained, or by service as

authorized b{ taw for toe Intiation ol a civil acilon. Becausg of the language In section 2

mceptas otherwise Prowded by tois l,Act], tho manner of nolico provided in section 9(a)

takes precedence as o nolico of Initiation of an arbitration proceeding,

SECTION 3, WHEN [ACT1 APPLIES.

Le&)cq]his (Act) governs an agreement to arbitrate made on or after (the cftocllvo dale ot this

5?) This (Acl) qoverns an ar%reement o arbitrate mode before (too effective d3le of this (Act)) if
I'toe partiés to toe agreement or to toe arbitration proceeding so agree In a record.

(c) Onorafter [a delayed date), this [Act] governs an agreement lo arbitrate whenever made.

Common):
1 Section 3is based upon toe cffective-dato provisions to too Revised Uniform Partnership

hitpyAsninvgrued/oamronisUMI/UAAR000HmM 2AXB
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Act (soctfon 1706) end 1099 Amendments commuting mo Unifomi limited Llabilicy Partnership
Act 0 11994 (section 1210) Section 3(6) allows partes who havo enlaced Into arbifration
agreements under ho UAA tho op'lon o olect covera?e under the RUAA if thoy do so Ina
record. Soctlon 3(c) establishes a certain dala whon all arbitration agreements, whether
?gttﬁers?hmﬁeefﬁrl\% oralterlho effedlvo dale of Ihe RUAA, will ba governed by tho RUM

ection 200f lhe UM provided that tho law was applicable only lo agreements entered into

azherl ?{e]cnvedale OH\MACL THe Dratting Commnfé% rejecte I%s approach Inhe RUM.,
Ifltwere followed, such a section would cause two sets of rales o develop for arbitration
agreemonls under slale atbiralion law: one foragreements under me UM and one for
egreomonla under the RUM This s esgemally troublesome In situations where_partos have a
continuing relatjonship Ihalis governed by a contract with an arbitration clause. There would

: henlim, such as section 3(b) for these partos to opt Into [ha provisions of the RUM
without rescinding their Initial agreement, Section 3(c) also sels a tima certain when an
irtitrallon agreements will be governed by tho R UM’ The time between whon parties ma %ﬁ)t
Ino coverage under the RUM andwhenJ)artes' agreements must bo governe b%,lheR
will give partes a reasceable amount ol I<ne In which lo learn otand adapt heir arbilrallon
agreements lo mo changes made by lha RUAA.

3 Section 3operalos In conl]uncth,nwlth section 31, me effective dale ol lho Acl; section 32,
matrepeals me UM or prtrent erbiiralion statute In a stain aa ot me delayed dale which la the
same deladv_ed date as In section 3(%, and section 33,a savmgs,clause thai preserves actions
or procoFdings accrumr%; before moRUM lakes effect and provides that, su gect Dsection 3
anarbitration'agreement made prior to the effective dale ofmo RUM is governed by Uo UM

The a:f)proach taken In sections 3,31,32 and 33 may causa a problem In some stales Ihal do
nolaJow one statute. lho RU M to amend anather ataluto, me UM Some states may hove lo
amend Its current UM so Ihal [l wil notap{PIY lo arbllrallon agreements made after me
effeclive dale ofme RUM but before the defayed dale of repeat of tho U M Another
Pnﬂ%s{?wllr% hhaMt a stale wilh such a problem may consider s lo incorporate iho repealed U M
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4. The following Is an illustration of how sections 3,31,32 and 33oper
legislature Basses mo RUM and. In accordance with section 31, mak
January 1.2005, and. In accordance with section 3(c) 3rd 32 chooses a
2007, (referred [o as Ihe "delayed date" In sections 3(c) and 32) by which all
agrcemems In tha stale musl conform to the RUM and on whichthe U M_will be repealed.
nder sections 3(a)ana 3lany agreements entered Into afterJ&muary 1,2005, would be
covered by the RUM Under sections 3(b) and 33for mo perio betweenJanuarY 1,2005,
and December 31,2008, the UM would'apply lo arbitration aqreemonls entered Into beforo
January t, 2005, unless all parties lo me arbilrallon agreement or proceedings agree in a

=3
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reement to arbtrate or arbitration proceeding may notwalvB,
% 0 effect ot. mo requirements of this sedlon or Section 3(a) or (c). 7,14.
r(0).22,23,24,25(3) or (b), 29,30,3). or 32
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Commonl:

1 Section 4is similar to provisions In tho Uniform Partnersh&p Act Esoctlon 103)and in me
proposed Rovisod Uniform Limilcd Partnership Act (soction 101B). Tho Intent of section 41s to
indicate mat. although tho RUM Is primarily a default statute and'mo parties' autonomy as
expressod In Iholra%reemonls concerning an arbitration normally should control mo arbjtration,
thore aro provisions that parties cannot waive prior to a dispute arising under an arblralion
agreement or cannot waive el all.

2. Soction 4(a) embodios me notion of party aytonomy in shaping malr arbtrallon agreement
orarbtrallon process. It should be noled mat, subject to section 4&%)and (c)and In
accordance with comment 1to section 8, allhough Ihe parties' arbilrallon agreement musl ho
in a record, they subsequently may vary hal agreomonl orally, for instance; durtng Iho
arblration proceeding.

3 The phrase ‘to Ihe extent permitted by law" Is Included In section 4(@ o Inform Ihe partes
Ihal Thay cancel vary me terms of an arblralion agreement from mo RUM if me result would
violate applieshio law. This situation oc%urs mos| often whon a party Includes unconscionable
provisions In on arbtrallon agreement. Sob comment 7 to section 6. Tho lav/ In soma
circumstances may disallow partes (ram Uniting certain remetfes, such as attome/s foes and

unitive or other exemplary damages. For examplo, although parties might limit remedies,
such as_re,covery,ofattorney's foes or punitive damages In section 21, a court might deem
such a limitation‘inapplicable where an arblralion Involves statutory rights that would require
these remedies. See comment 2o soctlon 21

waived in a preoisputo context,
have more autonomy to agree lo
a

4. Section 4(b) |s a fisting of mesa provisions that cannot T
I'brcumslanco ho Sections

e
After a dispute subg‘ect o arbitration arises, me partes should
provisions different from those required undor me RUAA; Inlh
ncted In 4(b) aro waivabo.

Special mention should bo mado of Ihe following sections:

hip/AigTued IcyarmeTSa/doUA0R N 2208
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record mat tho RUM would

RUM would apply to arbngro%/ie%néurrgg%rsgtcti(i%s ?ﬁ?sandSZOnJanuar Bame
January 1,%06%%ee??ectlve%ae oPme RUNS ™

e entered into bom before and alter

5 By ad_oRting secl'on 3(c)a Ie?islat,ure vail depress a specific [nlent thatthe RUM on Iha
dale'which m ,Iegllslature selects, will havo retroactive application as to arbitration agreements
entered Into prior’lo tho effectlvo dale ol me legislation and where me parties have not cpiud
Into cmlllerago undlermletRUlvll during thelntﬁnmlpetanotd unlderiecm%n 3(ax%). %ourt’sw” )
enerally require legislatures lo express such an Intent as lo retroactive application. Millenium
gol,utgong, In%.v. ng?sx%% Neb. fsﬁéo%uw,zﬂ 406619993,{h&d|n I?Fﬁ l)ecauso )
legislature did not deariy express an Intention Ihlal Uniform Arbitration Acl was lo bo applied
retroactively, Il only applies prospoctively): Se€ aiS0 Koch v. S E.C., 177F.3d 784 (Om Cir.
199(%; Pmmps v, Cyurm)e, 1£8NFJJ 608,&8 .2% 895 %1992). Retroactive apvglrcga%n 0?
slalufos lo preaxIsling contracts s acceptable when th9 legislation has a Iegl imate puri)ose
and (he measures areé reasonable and appropriate |o that end. 2 Sulnertand Stal. Const. §
4107 (51ed. 1633) The need for uniform aPpllcatlon ofarbitration laws and to avoid two sets
of rules for arbitration agreements mat are of a long-term durallon aro leglsmalo rationales for
retroactive aﬁpllcatlon, spedally hecause gartleswnl be given a time period Inwhich to
determine wnether to opt for coverage undermo U M orme RUM and during which toadjust

any provisions In IholrarttyationaﬁreementsIoreventualapglication oftho RUM. These
sa g[?tlon es were,ugq. (Brmm aH)r visions In me Revised Uniform Partnership Acl and
the Uniform Umltod Liability Partnership Act

SECTION 4.EFFECT OF AGREEMENT TO ARBITRATE; NONWAIVABLE PROVISIONS.

gag,Except :13 omerwlso Provided In subsections Sb) and Sc a Part toan agreem?m o
rbitrate'or o ap arbilrallon proceeding may W3le'or, mo partles may vary mo offacl ot. the
requirements cf this (Act) to me extent’permitted by law.

5? Before a controversy arises that Is subject loan agreement to arbitrate, a party to me
reement may not

&1& \g/?iﬁgor agree to vary me effect ot the requirements of Section 5(a), 6(a), 8,17(a), 17(b),

52) ar%r.ee to restrict unreasonably restrict the right under Section 8lo nolico of Iho Initiation of
n arbitration proceeding;

B3 a%ree lo re%trict unreasonably restrict me righi under Section 12to disclosure ofany fads
aneutral arbitrator, or

B4)wa|vo mo right undor Section 160t a par&v to an agreement lo arbj
Va IaW\{eratany prpceedm? or hearing under this ( cti),butan mployer and a labor

Irale tobe reBresented
Wy , , e
ofganization may waive mo rigni lo représentation by a fawyer In a laboraitllrallon.

htip'/Avsw.gmu.«iurdcponmeniJ/Uw/dre/UM2000 him 220208
Unlfomi Arbitration Act Page Rof 77
a. Section OaUcws Ihe parlies o shape what gees Inlg a natice |g inlllato an arpitration
proceea}ng as weﬁiNas mopmoans ofgﬁﬁng mo ngotlce bu? secﬁon 4&))(25611nsures |Ea1

reasonable nonce must be given.

b. Section 4(bX3) recognizes mat many parties are governed by disclosure requirements
through an arbitration organization ora professional association. Such requirements would bo
controlling [nslead of Ihoso In section 1250 long as they aro reasonable In what lhoy require a
neutral arbiralor lo bscJoso. Also, partos can waive [hé requirement mat nop-noulral
arbnrators,apgomted by the parties make any disciosums undor section 12 5¢€, £.0. '
CommTrmaI Isg[. Reso|ution Pro. R'lngl’ (disclosure requirements do nol apply'to party-

appoinled arbitrator, unless partes agree to Iho ccntraly).

¢ Section to, which provides mot a parti/ can be nsprosenled by an attorn&y and which cannot
be waived prior [o me Initiation ofan arbiralion proceeding under Section Q; Is an Important
righl. especially In Iha context or an arbtrallon agreemon| between panics orune(iual )
bargaining power. However. In labor-managemonl arblralion mane(/ partos agree [0 expedited
Rrowsmnswhere, prior lo 3ny hoanng on a particular mailer, they knowingly waive tho right to

aye attorneys present iholr cases (and also prohibit Iransralpls and brtc's)in order lo have a
quick, Informal, and Inexpensive arbllrallon mechanism. Becauso of lhis Iongstandmg practico
and becauso |ho parties are of relatlvelY,equal bargaining power, section 4(bX4) makes an
exception forlabor-managomenl arbiralion.

d. Allhoughfrl,orto an arbtrallon dg%ute, panics should not bo able towaive section 28
concerning Jurisdiction and soction ,regardmg appeals becauso these provisions deal with
courts' authority to hoar cases, atler (lie Olspulo arises If parties wish to tail me Jurisdictional
provisions of section 20or the provisions regarding apgeals In'sedion 281o decide mat mere
willbe no appeal from lower court rulings, they should be free todo so.

5 Section 4ﬂ|ncludes Hose Prowsmns sucn as those Ihal Involve me judicial Process, me
waivabiltly of lhe R UM ma effective dale ol me RUM, or the Inherent rights ol an arbiralor.
Tho provisions In sedion 4(c) should nol be wilhin The control ol me partes either betore or
aftermo arblralion dispute arises.

a.Sedion 7concoms |ho court's authority either to compel or slay arhitration proceedings.
P%r,tlle? should not be able Id interfere with mis power of mo court to Initiate or deny mo right lo
arbilrale.

b. Sedion 14provides arbitrators and arblralion organizations wilh Inmunity loracting in their

htpvAMnwgTLecL/dprronishwitr/UAA2000 M 202208
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res;fective carﬁacities. StmSarty, arbitrators and,rePresentatives of arbitration organ,izatjons am
prelected from being required to testify In certain Instances and if arbitrators or arbitratign

0rganizations aro tno su [ect ol unwarranted [itigation, [hoy can recover attorney fees- This
seacngsn Is intended to protect Ute Integrity of the atbitralloo process and Is not waivable by Ihe

¢, Likewise, section 18 dealing with ludidal enforcement of preaward ratings, is an Inherent
right; otherwise garnes would be'unable to Insure a fair heartng and there would be no
miechanism o cany out preaward orders.

d. Subsections (a), (b) and éc) of section 20give the patties the dqltl to apply to tho arbitrators
to correct or clarify an"award, this rlgnt Is waivable. But the right of a court In'section 20(d) to
order an arbitratof o correct or clarify an award and the applicability of sections 22,23, and 24
o section 20as provided in section 20() are nol waivable.

] TheHud|C|a| conltpnatJon, vacatur, and modification provisions of sections 22, 23 and 24 ere
not walvatXe. Special note should be mado In regard to section 23 concerning vacalur. Parties
cannot walvo or vary Ute statutory dqrounds forvacatur such as that a court can vacate an
arbilrallon award r#)rocuredb frald or corruption. However, parties can odd a? ropriate
grounds that are not In tho statute Forinstancg, as described in Comment C10 section.
courts havo developed nonslatulory grounds of manifest disregard of the law and violation of
public policy that will void an arbitration award. Parties could Include such standards as

rounds for'vacatur In theirarbitration a(r;reement. Similady, as discussed In Comment B to

ection 23 at this Ume there [s a split of authority whether courts will recognlze thovalidly of

artitralon agreements by parlies to "%nln'loaudmal review ofan award for errors ol fact or
law. See, e.9., Monarch'yv. Helley, &BIas, 3 Cal. 4Ui 1.2.832 P. 2d 899, 912 (¥(in tho

absence ‘of ome limiting deuse In Ute arbitration agreement, the merits of the Sward, either on
01u |0rﬂ)s.0t.Flactoroft matFrl?lb reviewed Fxce%s provided In he statute."%{(jl%;

rﬁ%a riming, Inc. V. Htzpatrick | Assoa‘alos, In¢ 135N.J, 349,357-58.840A. 2.
(1994)  (-mho padles are free lo exgand the scopo ofjudicial review by providing for such
expansion in their contract”). By IndutSng soction 23as one of lho referénced sections In
section 4(c). tho Dialling CommiUee did not Intend th3l an opt-in clause would "varya
requirement” ol section 23 If authorilaUvo case law recognizes or opt-in standard of review,
section 4(c) is not intended to prohibit such a dauso In an arbllraUon agreement

f. Section 25(a) and (b) provides the mechanisms fora court toenter Judgment and lo award

sts. Bcause thoso powers are within [he provinco of a court they are Rot waivablo. Section
25 cg[?,oncerns remedies of Ramey's fees and litigation exPenses that, similar to other
remedies Insection 21, parties a n “determine by agreement.

hup//www gmucdi'dcpartmrm/tawidrc/UAAJOOQ him 2/2/208
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controversy ansing between |he parties to trio agreement is valid, enforceable and Irrevoablo
except upon a ground that exists at law or In equity forthe revoalion ofaa trad.

(b) Tho court shall decide whetheran agreement to arbitrate exists or a controversy is subject
to'an agreement to arbitrate,

gcr? An arhitrator shall doddo whether a condition prrcedonl lo art{jitrabiliiz h%T been fuffilled
dwhethera contract containing a valid agreement lo arbitrate Is enforceable.

(d) If a pady toa judicial proceedng c,hallen%es the existence of. or claims Ihal a controversy
s nol subject to, an a?reemem to arbitratn, e arbitration ?roce,edmg may continue pencCng
final resolution of tho Tssue by Ihe court, unless the court otherwise orders

Comment:

1 The language In section 8(a) as to the validity of arbitration a%reements Is Iha samo as UAA
section 1and almost tho samoas the language of FAA sedion 2which slates that arbitration
agreements "shall ho valid trrovoablo, and enforceable, save upon such grounds as exist at
law orin equity (or Iho revoalion ofany contract.” B eause of tho significant body ofase law
Inal has developed over the |nteg)retat|on of this languago in both the UAA and the FAA. this

sedion. for the mosl part, is Intad.

SectJon 6(agpr0wdes that any terms In the arbitration agreement must be Ina "record," This
oo follows both Iho UAAan? FAA reguuements that arpitrati naq,reementsbe,lnwmm X
Hwevaor. a subsequent, oral agreement about torms of an arbitration contract is valid. This
posifion is In accord with tho unanimous holding of courts that a wnlten contract a h be,
modified by a subsequent, oral arrangement provided that tho latter Is supgorted b(Y valid
consideration, Premier Technical Sales, Inc. v. Digital E%p Corp, 11F, W 2d 1158(N.0.
Cal.1998) C3mbridgepott Savings Bank v. Boersner, 413Mass. 432,597 N.E 2d 1017
1992), Péllegreno v. Luther, 403Pa, 212,169 A2d 798 (1961\), Padfic Dev,, LC. v. Orton,
P2 94iUtah APp 1999). Indeed it Is Iyplal In Ihe arbitration context, for mang parties to
have only a short statement In their contracts concermn%_tno resolution of disputes i
arbitration and,?erhapsa reference to the roles of an arbitration organization. It is oftentimes
only after the Initial arbitration agreement Is written and wben a dispute adsns that tho pantos
enterkilo more detailed agreements as t? how their arbitration process will work. Such
subsequent understandmgs, whether oral orwnlten, aro part of (he arbliraUon agreement,

2. Subsections (b)and (c) of section 8are [ntended to Incorporate the holdings of the vast
majority of stale courts and the taw that has developed under tho FAA mat, in the absence of
an agreement to the contrary. Issues of substantive arbilrabifiiy. I.¢., whether a dlsPute Is
encompassed by an agreemient to arbitrate, are for a court to decido and Issues o procedural
arbitrability. l.e., whether prerequisites such as rime limits, notice, laches, estoppel, and other

http/Awvv gmuediycepjrtmenU/taiv/drc/UAAJOOO.him 202/
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P. Parties cannot varg the nonwalvahltty Provision of this secUon, the uni,formitg of
nterpretation In section 29, the applicability of (ho Elect/on'c Signatures in Global and NaUonal
Commerce Acl of section 30, tho effective a te in section 31 Ihe apptiaUon of tho Acl In
sgcch0n 3(a)and (c), section 32 regarding repeal ot the UAA or the savings dauso in section

SECTION 5. (APPLICATION] FOR JUDICIAL RELIEF.

a) Excopl aa otherwise provided In Section 28,an [applicaUon) forJudicial reliefunder this
Act?rpust b?,madodbrv] (gwotlo to the courtand hard in the manner provided by t3wecr rate of
ouft for maltingand he rtng? orions).

b) Unless a civil acrion Involving the agreement lo arbitrate Is ponding, notice of an jnitial
motjon) to the court under this (Act) mus| be served in he manner provided by law (or the
service'ofa s,umJnor\s ina dvrl acrion. Otherwise, notice of the motion must bo given In Ute
manner provid"d by law or rule of court for serving [motions) in pending ases.

Commont;

1, Section S 0
twofold. (1) fhal iBfirlactions lo a ¢
W moUon and nol by trial and (2) u

ith a courtwill be served In the Same manneras

subsections (a) and (b) are based on section [BoftheUAA Its purpose Is

o a court Invdving an arbitration matter und-ar tho RUAA wiP be
nless Uie artle%ot,her_wlse agree, the Initial motion Wed
Ihe initiation of a civil action.

2. The UAA uses Iho lerm "a Eliagon" throu[%hqutthe statute, Le?al actions under poth the
UAA end the FAA generallry] are conducted by morion practice and ere not subjoct lo [ne delays
of a evil trial This System has workod well and the intent of soctlon s Is lo retain N However,
In' soma 6tates there max be d fO{ont means ﬂf In|t|at1nﬁ arbitration actions f]uch as, f|||n9 a
Petmon ora complaint, Instead of or along with a motion or an appliation. This section 13 nol
ntended |o alter established practice |n ane/ particular slate and the torms "applialion” and
arg&r})opr}la%ve oeen bracketed throughout the RUAA lor substitution by states whore

SECTION 6. VALIDITY OF AGREEMENT TO ARBITRATE.
(a)  Anagreement contained in a record lo submit lo arbitration any existing or subsequent
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ions precedent to an obligation toarbitrate havB heen met, are for tho arbitrator
ty of Cottonwood v. James L Fann Contractmg, Inc, 179Arfz, 185877 P.2
; Thomas v, Farmers Ins. Exchango, 857 p 20 532.534 (Colo, CI.APp. 1993),
fe Ins. Co. v. John Hammer 4 Assoc., Inc., 669 So. 2d . Ois| Ct. Al
amated Transit Union [0a! 900v. Suburban Bus Olw, 26211 ‘
34 N.E.2d 469.474(1994): Des Moines Asphalt & Paving Co, v. Colcon
24 70,72 (lowa 1 g;CIy ofLT,nexa v. C.L Fairiey Const. Co, 15
507 510(19915; Th Bexl, Risli, Robbins Group v. Appalachian
C W.2d 78 Ky, CL App. 1993); City of Dearbom v. Freeman-
119 Mich, App. 439,328 N.W.24 831 (1 );Cltly of Morris v. Quininck Bros. Inc..
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Corp V. Teco Pipeline Co., 2S W.3d 576 (Tex, Cl,
hock V. Hancoc S.W.2d 123(Tex. Cl.
N uls Upham 4 Co. V. Lucklo. SBN.Y.2d 193647 NE. 023N.Y.S 2de00
81, (staring thata court ralner than an arbitrator under New York arbitration law should
ecide whether e statute of limitations time bars an arbitration).
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In particular |1 should be noted that soction 8(b), which provides for courts to decide
substantive arbitrability, Is subject to watvor unter section 4&&). This approach Is nol only the
law Inmost stales but also follows Supremo Court precedent under the FAA Ihal if there s no
agreement to Ihe contrary, questions of substantive arbitrability aro (or the courts lo deddo
First Options of Chtago, Inc. v. Kaplan, 514 U.S. 938 (1905) Some arbitration organizations,
such as the Amerian-Arbitration Assoclation In Its rules on commercial arbitration disputes,
provida that arbitrators, rather than courts, make the initial determ||nat|on as lo substanilyo
artkirabilly- AAA, Commercial Dlsp. Resolution Pro. R-8(b); sob biso Apallo ComFuter,. Inc. v
Berg, 860F.2d 469 (1**Cir. 1989 (finding that when parties agreed that all dispulos arising .
out 0f or In connection with distributorship agreement would oe settled by binding arbilrallon in
accordanco with tho rules of arbitration of tho Intemalional Chamber of Commorco, they,
agreed lo submit Issues of arbirability o arbitrator): Daiel v. United Stales Shoe Corp.. 755 F.
Stpp. 299 (D. Haw. 1997) (notmg that parties agréed_lo submil Issues ofarb|trab|l|t\[/ o
arbitrator, when ihoy Incorporatea by reforenco in their arbitration agreement Ina rufes ol the
International Chamber of Commerce providing that "any decision as lo Ihe arbitrator's
jurisdiction shall lie with the arbltrator?

Sections 8(c) and (d) aro also waivablo undor section 4(a).

3 Indadding tho validity ol arbitration agreements In the insurance industry unrter sections 6
(ﬁ) and (b), courts should note that oucharbitration clauses trigger the need tor analyses undor
tho McCarran-Ferguson Acl, 15U.5.C.5 1012 |ho FAA, and applicable, relevant state law
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4 Tho language In section 8(? "whethera contract containhg a valid agreement to arbrtrate
Is enforceable." Is rntended 10 oIIotha"seétarabrlrtéétoctrmeoulnnod In Prima Paint Corp. v.
Flood 4 Conklin Manufactyring Co There the plaintiff filed a diversity
suit In federal court torescingd an a%reement tocfraud In the inducement and lo enjoin
arbitratjon. The alleged fraud was | Indudng assent to theunderlyrnqagreementand nol fo
I arbrtratronclause itself. The Supreme Court, app! Ir(rn the FAA'to tho case, determined that
|ha arbllrallon %Iausewas segarahle from the contract InWhich Itwasmadg 0 long as no
party claimed [hal only tho aibltrallon dauso was Induced by fraud, a broad arbitration dause
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Thus, Ifa disputed issue Is within the scope of Ihe artxtra'Jon clause. challenges
enforceability of the underlying conlrad on grounds such as fraud, iflegality, mutu3| mistake,
|ha court. on II tan Macnoil, Richard Speidel. andThomas Sllpanowich, FederaIArbrtratron
I. % SO?S)Seretnac Mac on Treatl)sog marorrtes of s tale%rocogrtlro some
I_ormo Lrescpar M d(ctrrneun errhorstale arbitration laws. Old R O't’r’go
Ariz. CL A 1985) Erickson, A/ ut noIMcCort Kearne 4Wash Inc. v. 1000ak Slroot,
Cal. 3d %tt CaLRpIr 5016/ 583 Hertule . Shama ResL Corp..
? 226921 P.2d
143 1998) Qurrkv Data ermrna Séoems Inc., 739Mass. 782,
1080), Woinroil v, Carp 32N, 00N.E20 42344 N Y, (1073t Ierss v8T
iits, Inc, v
CaprtaICoSp 4OSE2d8 S.C. 1094 South Carolina Pub. Sen/. A
E2d I Gerwetlv Moran, 10S.W.3 ZDS Tax.1
Pennsylyania taw): New Process Steel Corp v. Titan Indus. Coip.. 555 F, Su
Tex. (applr) ing Texas Iaw% Ptntt B P. ?péJl (

encomf)assed arbrtratron ofa daim alleging thal the underlyrnq conlrad was Induced by fraud.
duress, unconsdonabrlrly ultravires and the like are to be dedded by'the arbitrator and nol
anier, 644 So S InsuIatron Inc. v. Hilro Constr. Co 705P.2d
613A 24 rava KFC Nall Mgmt Co. i
q 868 (Mass.
Voice/Fax Corp, 94 0N roA%)r]t 3d30904 N.62d 875 ( Ohio 1994)
N P . Great Western

Schneider, Inc. v Research Coltred, Inc,, 474F, Supp 1179 (W

1sv, Network Cinema Cr?r

Otherstales havo either limited or dedinod o foll
Rosenthal v. Great W, Fin, Sec Corp., 14 CaL. 4l
1998), Goebe| v, Slocks and Marbles Brand Toys, |
amego v, LR. Foy Canstr, Co. 075P 24 012 (Kan,
Southern Shré)burldrn}? Corp., 3783 24 1040 (LB CI.
tcasv Credit Clearing

1972) Shaw V. Kuhne 4Ass ¢s., 698P, 24 680 (N M
(Ckla. 1990)éreco nizing Ihalmaorr%ofstarnsap ply tho
to follow trie' dodnne) Frtzzell Const. Co. v. Gatlintxrrg LLC., 0SW.3

6. Waiver is one area where courts, rather than arbitrators, often make the decision as to
enforceability of an arbitration_dause, However, because of tho Bublrc policy favoring
arbitration, s court normaII will only find a waiver of a rrghtlo arbitrate where agartydalmmﬁ
warvermeets the burdeno proving dot Iho waiver has ausedprcudce SedJo v. Campbe
? ex Cl. A t999 For Instance, wher ﬁé)lamtrf bnn?s an actio aqalnsla
endantrnc urt, enP S in cxtensivo discovery and then attempts 1o cismiss the Tawsuit on
the grounds of an arbifrafion clause, a defendant might challenge Ina dismissal on Ihe grounds
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rights and remedies of omployoo under Title VI| Is so e?regrous a3toconslllulo a complole
default of employer s conlractual abligation lo dralt arbifration rules In good failh): Shankle v.
-GMamt, Mgl Inc, 163F.3d 1230{ICIh Cir. 1999) (fndng Ihal an arbilrallon dause does
notnp ly lo em ployee’s discrimination claims where employee Is required o pay portion of
arbrtra or 'S foe hatrs a prohibitive, cast for him so as to substantially limit his use of arbitral
forum) and %g Green Tree Fin. Corp, 1/8F.3d 1149(11h Cir. 1099), cert granted, 120
CL 1552 Ed_2d 450 (2000 P(holdrng that consumer not required 10 arbitrate whore
arbtr tondauso Is silent on subJec ofgrblralronfees and costs dyo to risk that jm osrtro[r(ﬂ
t&rge eesand COSts on consumer may defeat remeﬂralfoggoseso Truth In Lending Act)
Qobbins v. Hawk's Enter., 108F.3d 7 ) (finding thal before court can
dorcrmrno j admrnrstratrve costs make arbrtratron dauso unconsdonablo, gurchasers mug|
Tplorew ath crarbtrallon organization will waive ordrmmrsh Its fees Orwhoinor seIIererI
ffer to pay th e foes)), Paladno v, Avnet Computer Tech., | 34F 30 1064 (11th Cir,
(empo ery nol re urred lo arbitrafe Title VIl doim where the contract limits damages below that
allowed by the statute): Broommer v. Abortion Serv. of Phoenix, Ltd,. SUPra (srarnqthal
arblralron agreement Unenforceable because Il required a patient |0 arbltraté a malpractice
alrm and lowatvo |h nghttorurytnalandwas beyond Iho. atrentsreasonahle expectations
ore drallor Inserted potentially advantageous term requiring arbitrator of malpradice claims
o be a licensed medical doctor), Armcndartzv Foundation Health Psychcaro Serv. Inc., 24
Cal, 4h 83,6 P.3d 669,99 Cal. Rﬁ]tr 2d 74552000 condudrng Ihal dause In arbitration
acroementhmnrng emptoyeesre edres In'state anib-oiscfimination daims IS cause fo void
arblralion agreement on grounds o unconsdonabrlrtr{) Broughton v. Cigna Healthplans ol
Califonia, 21 Cal. 4th 1006,088P 2d 67.90 Cal Rt” 2 ([1999) (trndrngalthour};h
cons"meris dajm fordamages undorconsumer protection statute is arbitrable, claim for
Indunctrve reliefis nolbecauso of ho public benofll for the InJunctrve remedya nd the
odvanl agoso a (udidal forum forsuc relre Enr\rallav manenle Med g 15Cal. nth
9 384 Cal. Rptr. I I g(hathealthmarntenan e organization
ma "not compel 3rd[rat|onwhere |tfrauduent nducsd Partrcroant toagree lo 1ho arbitration
of disputes, fraudulentlﬁ mrsrepresentedspee ofarbtrallon selection pracess and forced
delays 52as towarvel e rzrﬂhto arbrtratroan Gonzalezv. Hu hesArrcraII EmBIo yees Fed.
Credit Union, 70Ca ? ptr, 2d 52 8%1 (holding that ar |trat|on
agreement which hasun air time limits for employees to file daims, requires employees to
arblrate virtually all claims but allows employer to obtain ludidal relief in virtually all
employmenl mailers, and severely Irmrtscmproyaes]drscovecynghts Is both rocedurall and
substanlivOly unconscionable): Slirlen v Sur)ercuts Inc., 61 Cal, App. 4 60 Cal. Rptr.
2d (ruling Thal oné-sided compulsory arbitraion dauso Whrch reserve rnr(\;alron
dths o tho employer only and domed emploYees rights lo exemplary d3magos, equi able
relief attorneyfees costs, and a shorter slaluto of limitations unconsdonablo); Rambert
Ryan's Family Steak House, 235Micb.App 118 596 N.W.2d 208‘ 999) (co dudrnglhala
Prodrsputa agreomen| to arbitrate eVutory employment discrimination daims was valid only as
ong as empioyoo t*d nol waive any rights or remedies under the slaluto and arbitral process
was (ar); Alamo Renl A Car, Inc. v. Galarza, 308 N.J Super. 384.703A.2d 98L (1
(findjng that an arbitration dauso that does notdearty and unmjstakably Indude dalms of
employmenl discrimination faIIs o Warve emplo&ee S statutor* rights and remedies); Arnold v
United Co. Lending Corp . 511 1998) (liotding, that an arbiralion dause In
consumerJo3n transaction that cont3lnodwarver of tho consumer's rights lo access to the
courts, white reservrng practically all of the lender's rightlo a Judicial forum found

unconsdonablo).
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that the plaintiff haswarved anéraghttouse of lho arbitration clause, S4R Co. ol Kingston v.
Latona Trucking, Inc.. 993). Allowing the court th dedda this Issug of
arhrtrabrlr%comparts wrth tho separabrlrty doctrrne because Inmosl Instances waiver concerns
onlﬁl 0 arbitration dause Ifself and not an attac on Uteunderlé/rnP contract It s also a matter
of Judicial economy to require thata partPr wh o'pursues anadlcn Ina court procoodtog but
Iaterdalmsarbrtra ility, bo held toa decision oftho court on waiver.

0, Section 6(d) follows tho gradlco of Lie American Arbitration Assodatlon and most other
arbitration organizations that ir arbitrators are appointed and either party challenges Iho
substantive arbitrability ot a dispute tna court proceeding, the arbitrators In their iscretion may
continue the arbitration hearings unless a court Issues an order lo stay the arbitration or makeé
a final determination that the matter Is not arbitrable.

7. Contracts of adhesion andunconsdonabrlrty Unequal bargaining power often affects
contracts containing arbitration provisions Involving employers and employees, sellers an
ctt)rnsumers health marntenance organizations an patrents franchrsors and franchisees, and
others

Despite some recent develoﬁments to the contrary, courts do rat often find contracts
unenforceable for uiconsdcnablity. To doterm’no whether lo void a contract on this ground
courts oxamina a number of factors, Those factors Include: unequal bar arnmo ﬂower whnther
theweakerParty may optoutofarbrtratron the clanty and conspicuousiiess of the arbitration
lause, whether an unfair advantage IsohIamed whether iho arbilrallon da u}se IS negotiable
whether the arbllralion provision I boilerplate, whether die aggrieved party had a meaningful
chdce or was compelled to accept arbitration, whether lhe arbitration a reement Is wrthrn mo

reasonable expectations ofthe weaker party, and whether lhe strong]ergarty used deceptrve
Harris v,

tactics._See, e.9., Wo Cara Hair Dev.. Inc v Enge
Green Tree' Frn Cor 183F.3d 173 8roemmerv Abortron Serv o Phoenrx
Ltd 1723Arrz P2d 1013 Chorv %er JaITrafr4 Ho| wo 261 Mont
Buracz n yrrn% 91B osa v.
Pautos 924P2 owersv ickson, Cartoon 5 amprlto Cat 6\/4lh
1102 CaI r 2d 1 Beldon Rooting 4 Remodeling Co. V. Tanner
Tex C App. May

Despite theseman factors courtshavo been reluctantlofrnd rtraton agree ents
%nc cronablE acneil dr&atrse§ R& lh\uart t Protect
usrness m OU an onsumer I% glms
7 Wis. L enJ W re Itratlon an ncons c orDoctors

Assodatos, Inc v Cassaro u Wa 1996). How ver | Ihe last few
ears, soma casos have gone the otherway and courts havo equn Ioscrutrnrze more doscly
ée ) orceabrrtnv tarbrtratron aé;reements Hooters of Am., Inc V. Phrlrﬁs 173F.3d0

g

umerous suhslahtrvo

I 1999) (statirig thai one-sided arbitration agreomenl that lakes away
http //www gmucdu/dcpanments/law/d/c/UAA2000 him m
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As a result of concerns over fairness In arbitration InvoIvrng Irioso wlth uneﬂ ual ba r? ining
power, organizations and Individuals involved Inemplou nl consumer, a car
arbllration”havo determined common standards for arbtrallon :n these fields. In 19% broad—
based coalition reé)resentmg Interests ofem Iogers emcployees arbitrators and arblralion
organlzatlonéa eg onaDUE ROCE 8 RMEOIA ONAND
ﬁTUTO YOISPUTES ARISING OUT OF THE EMPLOYMENT
RELATIONSHIP 00 IS National Academ ofArhrtrators GUIDELINES ON ARBITRATION
OF STATUTORY CLAIMS UNDER EMPIOY ULGATEQ SYSTE MS(Moy211997)
[d 1098 a similar grou represen n%lhovrews ofconsumers, Industr ,ar rtrat
arbtrallon organizations formed (he National Consumer Disputes rsor ommrttee under

s Al

tho auspices oftho American Arbrtratron Assocratron and adopted a UE

PROTOCOL FOR MEOI TION ATION OF CONSUMER DIS PUTES AIsorn
O%theCommr)Fronon Health Care rsRuteResqutron comprised 0 rpresentatrvesfr

0 American Arblralion AssodaU on to merican Bar Association an Ie |caI
ssodatlon endorsed a DUE PRO OCOLFOR MEDIATION ANDARBITRATIO
OF HEALTHC EOISPUT%S Tho ur eofthese rotocols Istoensur[ej bothﬁrocedural
andsu stantive fairness Inarl rtratronsrn vrng emplayees, consumers and patient
arblralion ofempIoYment consumerand health-care dspules Inaccordance wrth Iheso

standards ert be a legitimate and meanin ernative to litigation. So v. Bums
Intl Sec. S Fg %997% errrngsper)grcallytot od%e process

pratocol In Ihe emponmenI relatronshrp ina case InvoIvrng too arbitration ofan employee's
rights under Title VII).

Tho Draftrng Commrttee determmed to leave the Issue of adhesion contracts and

unconsdonab rIrt veIo i becauso (1) too doctrine ol unconsdonability reflects so
much toe su sta trve aw o tt% stales an notLtustarbrtratron %fhe casetaw tstatutes and

arbtrallon standards are rapi dyc angrng and (3)treating arbtrallon dauses differently from
othercontract provisions would raise Significant preemption Issues under Iho Federal
Arbliralion Act. Howover, itshould bo pointed out that a primary purpose of Section 4. which
provldos Ihal some sections of tho RUAA aro nolwaivabe, Is to address tho problem of
contracts of adhesion in the statute while taking Into account the timitefions caused by federal

preemption.

Becauso an arbtrallon agreement effectively waives a party's right to a jury trial, courts should
ensure Iho fairness ofan"agreement lo arbltralo, partrcularl\{ In "=stances Involving statutory
[‘t) hts that provide claimants with Important rem-dlos, Court Itd determine Ihalan
Iratlon Process Is.adequate lo protect Important rights. Win.vot these safeguards,
0

arbrtratron ses credibility as an appropriate alternative to litigation.

SECTION 7. (MOTION) TO COMPEL OR STAY ARBITRATION.

a? On (motron? of a person showing an agreement lo arbltralo and alleging another poison's
refusal to arbitrate pursuant to lhe agreement:

ttp.//www gmu.edufdepartmems/law7drc/UAA2000 him 22208
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if tog refusing, party does not appear or docs not oppose toe [motion], ihe court shall crdar
E&g parties to art?u?ate);/ ang PP PP [ |

st|1all proceed summarily to deddo too
a

(2) Iftoe refusinq party 0pposes oo Lmotion). Ute court
[ssyo and orderthe parties ft arbitrate unless Itfinds thal there Is no enforcealile agreement to

arbitrate.

(ttll) On (motion) of a person alleging thal an arbitration Proceedin has been Initiated or
threatened but toal tooro Is no agréement lo arbitrate, toe court shall proceed summanly lo
decide the Issue. 1109 court finds that there is an enforceable agreement to arbitrate. It shall

order Ihe parties to arbitrate.

¢) If tho court finds that Ihera is N0 enforceahle agreement. It may nol pursuant to subsection
) or(b) order the patties to arbitrate.

(d)the court ma)]( nut refuse to order arbitration becauso tho dalm subject to arbitration lacks
menl or grounds Tor toe claim have not been established.

(e%lfa proceeding InvolvinFa daim referable to arbitration under an alle?ed a?reementto
arbtrate Is pending In courf, a (motion) under this section must e made In that court. .
Otherwise a (motion) under totssection may bo mado Inany court as provided In Soction 27.

Mla p,a[tY makes a (motion] to toe court lo order arblralion. the court on Just terms shall stay
any Judicial procgeding toal Involves a daim alleged to be subject to tho arb|ration unlit tho
codrt rendersa final decision under Ihis section.

(9) Il the court orders arbitration, toe court on just terms shall stay any (udicial proceeding that
1hvolves a daim subgect to |he arbitration. If a'daim subject lo tog arbtrallon Is severable, toe

court may limit the stay to that claim.

Commont:

1 The term ‘summarily* tn section 7(a)and presently In UAA section 2(a)
heen dofined to mean that a trial court should ad” expeditiously and without a Jury tr
dotermino whotoer a valid arbitration agreement ojdsU. Grad v. Wetoarholl Galleries, 660A.2d
603(D.C. 10952; Wallace v. Wledenbetk. 251 AD.2d 1091674 N.Y.S.2d 230, ﬁ_

D, 9981 Burke v, Wilkins, 507 S £.2d 013 (NC. CI. App, 1908); In re MHI F

SW 3d916 (Tex. CL App 1999). The term Is-also used ! F

SECTION 6 PROVISIONAL REMEDIES.

8a) Before an arbilralor Is apphbnled and is authorized and abe toact, too court, upcio (motion)
ta party to an arbitration proceedng and for good cause shown, may enteran order lor
provisional remedies 10 protect tho effediveness ot the arbitration proceeding fo the same
extentand under the same conditions as If the controversy were the subjoct of a civil action.

(w
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National Media Corp., 420 Pa.Super. 011,017 A2d 354 (1992 discussing preliminarg
Inunct|onreusmnn%partgtoplacemono in an escrow account); Cal. Civ Proc. Code
1.0; N.J. Stat. Ann, § 2423A-6(b); N.Y. C.P.L.R. § 7502(c).

gl%st federal courts apfl ing lhe FAA atllree with the Salvucd court. In Morrill Lynch v,
anrano, 090 F 2d 2t 1(7taCir. 19{?3)._0e Seventh C!rcx[ut allowed a tem{pora,g r,estrammg
order to prevent employees from so |C|t|n? clients or disclosing client Information in anlldpallon
?t a securities arbtrallon The court held toal toe temporary Iannctlve reliefwould continue In
orco until toe arbtrallon panel itself could consider toe order. Tho courtnolcd that "too weight
0, federal apf,ﬁ]e,llate authority recog[nlzes same e%unable P,ower on toe part of Ihe district court
toissue preli |narr njunctive relief In disputes Lhatare ultimately to bo resolved b{ an
arbitration panel.” [0l al 214. The First, Second. Fourth, Seventhand Tenth Circuits havo
followed this approach. Son It Macneil Treatise §254.

Tho exception under Ihe FAA s Ihe Eighth Circuit In Merrill Lynch, Pierce, Fenner &Smith. Inc.
V. Hovoy, 726 F.2¢ 1280(Bih Cir. 1084) which concluded Ihal preliminary Injunctive raliof
under Ute FAA Is simply unavailable, because too “judicial Inquiry requisite to determine too
propriety of Injundive rehetnecess?gly would in ectiloe courtinto [he ments of Issues more
%pprognatel eft to tho aritrator.” Id. al 1292 Sa0 als0 Peabody Coatsales Co. v. Tampa

ec. Co.. 36F.3d 48 (Bid Clr. 1994),

2. The Hovoy case underscores the difficult conflict raised by interim ludtdat remedies: theg
can preempt tffe arbitrator's authodly lo decide a case and cause delay, cost, complexity, an
formality through Interveni 8Imgat|on process, but without such protection an arbitrators
award maY howorthless. SUE It Macneil Treatise §25.1. Such relief generally lakes tha fon.t ol
an Inllunc,tvo order, ?g reqmrmathal a discontinued franchise or distributorship remain in
effect until an arblralidn award, Roso-Uno 8average Distribs., Inc. v. Coca-Cola Bottling Co,,
: d Clr, 1984); Guinness-Harp Corp. V. Jos. Schiilz Brewing Co., 613F.

£2dCIr. 1080). or that a former employee not sotid| customers pending arbitrafion, Menlll

ynch, Pierce. Fenner & Smith, Inc. v. Salvano, 099 F.2d 211 (7to Cir.” 1093); Merrill Lynch.
Pierce. Fenner & Smith, Inc. v. Dutton, 844 F.2d 726 (10th Cir, 1983); or toal a parly be
required to post some form ofsecun[tly by attachment, Ban, or bond. The Anaconda V.
American Sugar Rel, Co., 322 US. 42,84 S.C| 683(1944) (attachmenl-soe als0 9U.S.C.

% Btumenhaly Merrill Lynch, Pierce, Farmer 6 Smith, Inc., 810 F.2d 1049(2dCir, 1090) .
[nunction bond); See Il Macnoil Treatise §25.4.3. Ina ludidat proceeding for preliminary relief,
foe court does not have tlio benefit of too arbltrfator's determination ot dl?#,ut,ed Iﬁsues or.
Interpretation of too contracL Another problem for a court is thal in determining tho propriety of
an injunction, order, writ tor attachment or other security, toe court must mako an assessment
ol hard,sh|Fs upon the partes and Iho probablily of success on toe merits. Such
determinations fly In'toe face of too underlying philosophy of arbitration that die partes havo
chosen arbitrators to decide toe merits of foeir disputes.
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(b) After an arbtrator Is appointed and Is authorized and abe load:

El) too arbiralor may Issue euch orders for provisional remedies, Including Interim awards, as
00 arbitrator finds necessary lo protect [ho effectiveness of toe arblralion proceedmg and to
romote toe fair and expeditious resbulion of tog contr,oversr, to toe same extent and under
0e same conditions as if toa controversy were the subject ofa civil action and

(2)a parly toan aibtralion proceocSng mayf move toa court tor a provisional remedy only If the
%%ta%r a{tseur%%%?nd the arbitrator Is not able to act 'Jmaly or toa arbtrator cannot provide an

(c) A party does nolwaive a right ol arblralion by making a (motion) under subsection (a) or

Comment;

1 The tanguago of section B1s similar to that considered by Ihe DraﬂinglCOmmitteeoI the
(L)Jmér[nj k toea@{ls%s/?&oe following was Induded In section 4of toe 1%-Ldralt hut was

"Alany time pnor fo Judgment on tho award, too court on ar? Iication,ofaPart may grant any
remed§ avaitoblo for the preservation of propony or securir J)toe satislocticn of too judgment to
é(r’t?nsr%m gxtent and under tho same conditions as It toe dispute were In litigation rattier than

In Sz?hrucd v. Sheehan, 349 Mass. 659,212 N.E.%d §43 (?.9952 toa court allowed toe jssuance
ofa lomporary restraining order to prevent toe defendant from onveym? or encumbering

roperty toalwas the subject of a pending arbitration. The Massachusetts Supreme Couft
BOlOd Ihe MIanﬂuagegnd dete‘mme toal ltwas not adog)tedhztho National %(ﬂ]ference

ecause toe sectiorl would be rarely needed and raised concerns anout tho possibilly of
unwarranted labor Iniuncno,ns. Th%court,cpncluded that too drallerf oftoe UAA assumed that
courts' Jurisdiction for granting such provisional remedies was conslslen! with the purposos
and terms of the act. anY stales have allowed courts to grant provisional reiln for disputes
thal will ultimately bo resolved bg,arbnramon. BancAmerica Commercial Corp. v. Brown,

\ Ariz. Ct. App, 1997) (discussing writ of attachment tn order to secure a settlement
agreement between debtor and creditor); Lambert v, Superior Court, 228 Cat, /E\:pp.3

0 Cal. Rptr. 32 (1991) (discussing mechanic’s Her); Rosa v. Blanchard, 251 Cal. App. 2d

730,56 Cat. Rptr. 703 ( %glscharge of attachment), Hughtey v. Rocky Mountain Health
MalnL Org., Inc, 927P.2d (Colo.” 1906) (stating that preliniinary injunction lo continue
status quo fhat hiealth maintenance organization must provide chemoth,eragytreatment until
arbtrallon decision); Morrill Lynch, Pierce, Fennor & Smith, Inc. v District Court, 872P.2d
1015 (Colo. 19831 (discussing preliminary Injunctlvo relief lo preserve status quo). Langston v.
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3. The approach In RUAA section 8 that limits a court ability to grant preliminary reilot to any
lime "(blofore an arbitrator lo aﬁpomted or s authorized or able o act *" eupon motion of a
party"and provides thatafler the appointment Iho arbitrator Initially musl decide too propriety
ola Provmonal remedr, avoids toe d_elag ofIntervening court Proceedln?s, does not cause
courts |o become Involved |n toe merits 0f too dispute, defers to the parties' choice of
arbtrallon to rgsolve toelrgls utes, and allows courts Ihal mag have to raviow an arb,ualonf
reliminary order toe bengfit of tho arbitrator’s judgment on toal matter, Sao Il Macneil Treallso
§%5.1,2,25,3,38.1. Thlslapagua elncorporates,toe nofions of the aJV noaasef thatu?h,eld
istrict courts granting of & te _porarr estraining orrior to prevent defendant from soliciting
dlonts or dislosing effort Information but "only unfitiho arbitration Pon,e) is able to address
whether toe TRO should remain |n effect. Onco assembled, an arbiralion panel can enter
whatever te glorary injunctive relief It deems necessary o maintain too status quo” :
at 215, Tho alvano court's preliminary remedy was necessar%,toprevent actions that could
up ermine an arbtrallon award Putwaﬁ accom{gllshed in a fashion toal rotecteg toelnteﬂnty
ol lho arbitration process. See alS0 Onho Phar .CorF,. v. Amgen, Inc., 882 F 2d 806,614,
appeal afler remand, 867 F.2d 460 (3d Clr, 1089) (staling that court order lo protect Ihe status
quo Is necessary "to protect toe mteﬂn,tx oflho aﬁpllcable dispute resolufion l%oocess”): ,
Hu?moyv. Rocky Mountain Health Mai LOr%,I ¢., 927P 24 1325(Colo. 1990) (granting
reliminary InBundmn o continue status %uo that health mamt?nance organization mus|
rovide chemotherapy treatment when denial of tho reliefwould make Ihe arbitration procoss a
utile endeavor); King; County v. Boeing Co., 10Wash. App 595570P.2d 712 (19
denying request for dedaralory Judgment becauso too Issue was for determination by the
arbitrators rather than the court); N.J. Stat. Ann. § 2A:23A-6(0).

Alter the arbtrator |s appointed and authorized and 3bte lo act, toe only Instance Inwhich a
party may seok relief from a court retoor than toe arbitrator la when the matter Is an urgent one
and the arbtrator could not ad tna t|me|¥ fashion or could not provide an effective provisional
remedy. The notion of 'rrgency‘ Is from foe 1996 English A/btratioo Actﬁ 1), (3), (4),(8).
Those drcum5tances 0l party seeking provisional relief from a court rather than an arbtrator
afler toe appointment process should be limited for the policy reasons previously discussed.

4. Tho case law, commentators, réjles of arbtrallon or%amz,atlons, and some stole statutes are
very dear thal arbitrators have broad authority lo order provisional remedes and interim relief,
Indudtog Interim awards. In order to make a fair determination of an arbtral matter. This
authority has induded the Issuanca of measures equivalent to civil remedies of attachment,
replevin, ard se[iu,estranon o presorvo assets or to make preliminary rulings ordering partes
lo undertake certain ads that affect toe subjed matter of the arbtrallon roceed%mob. 0.4.
Island Creek Coal Sates Co. v. City of Gainesville, Fla,, 729F.2d 1048 (6lh CIr. )

upholding under FAA arblralorts Interim award requiring city lo continue performancé ol coal
ggrchase conlrad until further order of arbtratjon paneq; Fraulo v. Gabeltl. 37 Coon. App. 708,

A 2d 704 (1995) (upholdeunder UAAarhitrator's Issuance ol preliibnary orders

regarding sale and proceeds of property); Fishman v. Slreoier. WL 148830(Ohio CL
App., June25, (upholding under UAA arbitrator's Interim orderdlssolwnag§@7a7rtnersh|p).
Park City Assoc, v. Total Energy Lea,sm? Corp.. 58A 0.2d 786,300N.Y.S 2 1977)
Nupholdmg under Now Yotl. slate arbitration stafute a preliminary Injunction by an arbitrator);

J. Sial ‘Ann. § 2A23A-6 (allowing provisional remedies such as ‘aitachmenl, replevin,
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sequestration and other cortexponSno or equivalent remedms?; AAA, Commercial Dis?.
Resolullon Pro. R-3fl, 45 (allowing arbtrator lo lake "Whatever Interim measures he or she
deems necessary. Including Injunctive relief and measures for the protection or conservation of
Prop,erty and disposition of perishable goods. Such Inlertm measures may take the form ofan
nterim award, and [ha arbilralor may require socurily for costs ofsuch measures.");
RUes 121,131 (allowm%lnterlm measures Including (hose tor preservation o(assets, the
conservation ofgoods orthe sale ot pertshablo goods, requmng‘secuntxforthO costs of
these measures," and ermmmg “Interim, Iritariocutory and partial swards*); UNCITRAL
Commer. Arts, Rules, Art 17 (providing thatarbitratorS an take "such Intefim measure of
ﬁ]rotée_ctlon as trie arbitral tr|bun?Ima ¢ n5|dernecfassar Inrgpect of iho subject-mater of
e disoute,” induing security forcosts); Il Macnell TreaUse §§°25.1.2,253.36.1

Ifan arbtrator ordersa provisional remedy under section 8(b), a parly an soek court
enforcement of that preaward ruling under soction 18

5, Tho intent ol RUAA section 8(a) Is lo grant Ihe cuuri discretion to Proceed Ifa party files a.
request fora provisional remedy before an arbitrator is appoinled but, while trie courf action is
pend.ng an arbitrator Is appoinled. For sxampto, Il a court has issued a temporary restraining
orderand an order toshow auso hut before the crdcr to show causo comes toa harlng n
the court, an arhitrator Is appoinled, Ine court could continue wilh tho r{low-,ause proceéding
and Issue aggmﬁnate relief or could defer tho matter to the arbitrator, It is cniy where garty
Initiates an action atter an arbitrator is appointed Ihal the request for a provisional remedy
usually should be made lo tha arbitrator.

6.1fa court makes a rotmg uncW section 8(a), an arbitrator ts allowed to review the ruling In
aPproprlate circumstances undersection 8(0). For example, a court, on the basis of affjdavits
or ether summary material, may grant a temporary restramln? order o prohibit a Party Frum
transfemn% properly. After an arbtrator Is appointed, Ihe arbfrator may decide alter & fuller
review ol tho gvtdenco thal Ihe parly should bo allowed to transfer lhe property. Tnlswould bo
a proper decision beauso the arbtrator, ralher th3n the court, may have access tc more
evidence and it Is the arbtrator who makes the final decision on the merits.

7, Section 8$c is 'wtended f0 insuréz thal so,lonq asa aréy is pursuing the 3r retloE process
wide requesting Ihe court lo ?row e provisional reSofunder RUAA séctjon 8(a) cr (n), Iho
motion to tho court should not act as a walver of that part/3 right to arbitrate a matter. See

Cal Cv. Proc Code § 12818(d).

SECTION 9, INITIATION OF ARBITRATION.
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Fomm Code of Pro. R. 6(B)

However, if tho parties do not provido fora reasonable m ans of notice, then section 9(a)
re%urcs toal they utilize either certified or registered mail, with a relum-recelpt roquost and
that such recejpt'is obtaned, or too same typo oiservice as authorized as tn'a owl action. The
lerm "obtained” is intended lo moan thal tod receipt was returned rogardioss of whether too

recipient signed It

4, Section 0(a) explicitly requires toal notice ofinitiation ofan crbtratlon Proceeding be given

toa'l _?mes 10 the arblralxm agreement arl)d n?lhust lo too&a%ty agan\s whom a person files
an aroilration daim Far Instance, In a consbuctlon contract with'a Single arbitratio agreomenl
hetween multiple contractors and subcontractors, If one contractor commenced an arbitration
proaeding against one subcontractor, Secrion O(a)freqmres that toe contractor oivg notice to
as persons signatory to the arbitration agreement This Is aPpr,opnate beauso 3different
contractor or Subcoritractor may havo an Interest n [ho arblralion proceeding so as to nitiate
its own arbitration proceeding or to request consolidation under Soction 100f lo take other

adion.

6. Section 9(a) also Includes a content requirement Ihal tho Intiating party Inform toe other

artos of Tho nature of the controversy and tho remedr soughl" Similar requirements are
ound In 1ho Florida and Indtena statutes and in too arblralion roles of organizations such os
lho American Arbitration Association, [he Center for Pubic Resources, JAMS, NASD
Regulation, Inc.. and toe New York Slock Exchange (although slightly different language may
be Used in toe organizations' rotes). This language In'sedion 9(a§|s ntended lo Insure that
panics provide sufficient Information [n Iha notice to Inform opposmg Pamcs of tho arblralion
clamswhllo recognlzmq that litis notice Is nol a formal pleading and toal persons who are nol
attorneys often draft s 1o notices.

6. Sedion ZSQa)(

Z 69 allows a courtlo vaale an sward if there Is nol proper notice under secrion
9and tha rights of toe other party were substantially prejurficed Section Ost)g retimr,e,s |hal the
complaining party make a timely objection to the [ack or Insutndoncsy al notice ol Initiation of
tlic arblralion; tois requirementls similar to toal found |n sedion 15(c) regarding nonce ol the
arbitration haring. Section 9(b)requires too party to objed "ng later than’Iho beginning ot tho
haring" under Section 15(c), which Is e rime certain In toe arbilrallon process.

If me appearance al toe arbtrallon hearing ts for toe purpose of raising too objectign as lo
notice and such obtection has not otherwise been waived, the parl/s appearance for too
purpose of raising that objection should not be construed as untimely.
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(a) A person intiates an a/biratian proceeding by giving notice In a record to tna dher partes
fotho'agreement tq arbitrate in the agreed mariier between tho carries cr, tn tho absence of
agreement, by certified cr registered mail, return receipt requested and obtained, or by servige
aﬁauthorred fortheﬁommen ement ofa civil action. Tho nofice must cescnba the nature of
tha controversy and Ihe remedy sought.

Fb) Unless a person obbl,ects,for lack orinsufficiency of notice under Section 15(c) net later than
he begmmnlg of the arbitration hearing, the person by appearing al the nearing walves any
oWection lo fack of orlnsuffidancy c( notice

Comment:

1 Section 9js a new provision in the RUM re?a,rding initiation of an arblraljon proceedrn
and Is more formal than the ndice retiuwemcn S In section 2 Tho Iané;_uage in section Ols
based upon tho Flortda arbitration statuto and. to some extent, the Indiana arbitration ad. hoth

%%%%dmmg%%ng %%&'Ff Tmencement of an arbitration, Fla. Stat. Ann.

2 Soction Oﬁ) Includes bath the means of bringing Iho nonce to the attention ol the other
parties and tho contents of the notice ofa daim. Beth the mans o‘qjvmg Iha notice and the
content of lho notice arc subject lo Iha parties' agreement under sections 4(b)(22 and 9(a) so
long as any restrictions on the means or contentare reasonable Nol only does this approach
corerrtw,to th Fon,ce tofi)artg,autonom}{ln arbitration but |l also reco&nlzes hal many
parlies utilize arblralion organizations that require greater orlessor specificity ot nonce and

3 Tho Int/odudory language to section O(a) concerns tne means of,mformm? other ponies of
thaarbitration procuodmg Many arbtrallon”organizations allow parties to Inifiate arbitration

rough tho use of reqular mail and do nol require registered maJl or service as Ina civil adion.

0.q, American Vb AssVt, National Rules for tho Resolufion 0fEmpI0¥mentD|sputes, R.

4(b)[IX2); Center for Fubic Resources, Rules for Non-Administered Arbitration of Business
Disputes, R, 2.1; National Arb. Forum Code o Pro. R. 6(B); National Ass'n of Securities
Dealers.Code of Arb, Procedure, Part |, sec. 25(a): New York Slock Excnango Arh Rules. R.
012(b), Ths more Informal m an's of giving notice without evidence of receipt would be
allowed under sodJon Oberause sedion 4(bX2) allows the parties lo agree'lo too means of
giving notice so long as there are no unreasonable restrictions.

Likewise, parries, particularly to tight of tne increase_in electronic commerce, may decido lo
arbltralg disputes arising hetween them and to provide noilca of too Initiation or other
proceedings of the arbtrallon process through electronic mans. Son, e.g., National Arb
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SECTION10. CONSOLIDATION OF SEPARATE ARBITRATION PROCEEDINGS.

(Og,Exceptas otherwise provided In subsection (c). upon émotion) 0l a party o on agreement to
arbitrate or to an abitration proceeding, top court may order consolidation ¢f separate
arbtrallon proceedings as lo all or somo of the dalms if:

(1) thora ora separate agreements to arbtrate or separate arbitration proceedings hetween too
same persons Or ane ofthem Is a party to a separata agreement to arbitrate or a separate
arbliraUon proceeding with a third person;

%2 toedalms sub#ect l’o t?e agreements lo arbtrate arise in substantial pari from tne 53mo
ransaction or serfes of related transactions;

83) too existence ofa common Issue of law or fact creates Iho possibility of conflicting
ecisions In toe separate arbitration proceedings; and

() prejudice ing from a failure to consolidate Is not outweighed by the risk of unduo delay
or'prejudice ights of or hardship to parries opposing consolidation.

(b) The court ma* enter consolidation of separate arblralion proceedings as to somo claims
arid allow other claims to be resolved in separate arblralion proceedings

{ﬁ) The court mny not order consolidation of the claims of a party toan ogrcomont to arbitrate if
e agreement prohibits consolidation.

Comment:

1 Multiparty disputes havo tong been a source of controversy In the entorcemenl of
agreomonts lo arbitrate. When tonfiid erupts in complex transactions InvoMng multiple
contracts, It ts rare for alt parties to he 5|%nat0r|es toa single arblralion aﬁreement. [n'such
2508, somo pantos may bo oound lo arbltralo while others are nol. tn other situations, there
may be multiple arbtrallon agreements. Such realities raise the pgssibity that common issues
of law or fad will b resolved In multiple fora, onhana'ng ?0 overall expense of conflict
resolution and leading tg potentially Inconsistent results. 500 Il Macneil Treatise § 3332
Such scenarios aro particularly common In construction, Insurance, maritime an

Ul I | ales.
E@?@@%‘ﬁ% A R T AT .aHSW'ihfs,ﬁ'{ias‘E’” e

Mosl state arblralion statutes, Ihe FAA, and most arbitration agreements do not specifically
address consolidated arbitration proceedings. In the common rase where toe parties have
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failed to address too Issuq In Iholr arbitration agreements, sans couns have ordered.
c%nsohdatedeehann s.whilo others have deme[ﬂ consolidation. In the Interest of ad UéﬂcaUve
efficiency ond the avoidance ofpotennaIIP( confmtmg roalits, courts In Now York end a number
of olherstates concluded that they have live power to direct consolidated arbitration
roceedmgs Involvn@ common legal or (actual Issues. Sco County of Sullivan v. Edward L
azelek. Inc., 42N.Y-2d 123366 N.E.2d 72,397 N.Y.S 2d 371 (1977); see also New England
Engeég v. Keystone Shipﬁing Co, 355F.2d lgl’*Cir. 1989), certdoNed, 489U.S. 1077
1969); Utton'Bionehcs, Inc.v. Glen Constr. Co., 292 Md. 34‘437A2d208%981)' Grover-
iamond Assoc v. American Arbitration Ass'n, 297 Minn. 324.211 N.W.2d 787 (1073)
Polshekv. 8ergenCty. Iron Works, 142N.J. Super. 518,362A2d63(Ch. Div. 76);Exbsrv,
Slelten Constr, Co.. S50 P.2d 517 (Nov 1076{: laza Oev. Serv, v. Joe Harden 8uilder, Inc.,
2945.C 430365 £2d 231 (S C, Ct. App, 1089)

(=%

h

Anumber of other coats have hold thal In tho absence ofan agreement by all pantosto
multiparty artsnation they do not have the prover [a order consolidation of arbitrations despite
tho presence of commo Ie%al or factual Issues See, 0p,, 5|0P S Shop Co. v, Gtbane Bldgl.8
Co, 364Mass. 325334 N.£2d 429 (1073) J. Brodie & Son. Inc v. George A Fuller Co,,
Mich. App. 137 167 NW.2d 3688%]. ) Balfour. Guthrie S Co. v. Commercial Metals Co., 93
Wash. 2d 109,607 P 2 d 856(1980).

The spill of authorit regarde the power of courts to consolidate arbitration proceedings In the
absence of contractual Consolidation provisions extends lo the federal sphere. In the absence
ol clear direction In the FAA, courts havo reached conflicting holdings. The currenl trend undor
tha FAA disfay|rs court-ordered consolidation absent express agreement, See onora/clylll
Macneil Treatise §33.3; Glencore, Ltd. v. Sdtnltzer Steel Prod. Co., 189F.3d 264 (2nd Cir.
1999). However, a recant California appellate decision held that stale law re%ardm
consolidated atbitraUon was not preempted b){‘federal art'tration law under fhe FAA. Blue
Cross of Calf, v. Superior CI.. 67 Cal. App. 41i42,78Cal. Rptr. 2d 779 (1998).

2 Agrowing pumber of )urisdic!lons have enacted statutes empowering courts lo address
muIthartycon ||c,t,throu9hconsohdaan ofproceedings orioinder of partles even In tne
abs[? eofs%emflccon ract aI&wo,wswns uthonzmg such procedures. a0 Cal. Civ, Proc.
Code §1281.3 (We3t 1007)(consolidation). Ga, Codé Ann, A()-(}6’$1998)Fc0nsol|dat|o%
Masst.Gen.LawsAlné].tch. SlC§ %AéWAesl 1392(consol|%8806n' l.[Jj.SIaU.t/-}]n%%ZAA- §3

s consolidation); S.C. Code Ann. olndor); Utah Coda Ann.
%Sﬁﬁf&éﬁ (Sjom[?er? ) (1006) )

Some empirical studies also support court-crdarod consolidation, Ina surveY of arbitrators In
construction cases, Eg’/ f%vor consolidated eirbltr%ngns Involi/legal{aff cto a{n?s. See
Dean B, Thomson, ArDitration Theoryand Practice: urve%o nstruction Arbitrators. 23
Hofstral.. Rev. 137,165—87&1994 similar survey of members of lhg ABA Forum on the
Construction Industry found thal 93%of neatly 1,000responding practitioners also favored

htip/Avww gmucdu/depiirtmer vlaw/drciUAA20n0.him
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45403 (N.D., Jan ﬂ,Zool%samoastoTILAciaIm)'SAagaI,v. First USA Bank, N.A, 69
pp. D. Del. 1999 (same), on affeal o Third Circuit, Zawikowskl v. Benefidal
nk, WL 35304 (N.D. Il Jan. 1999) (same); Randolph v. Green Tree Fin,
F.Supp. 1410(MD. Ala 1298&rav'd on clhar grounds, 178F.2d 1149(1if Cir.
ed. 120 .C1.1552v5 (samo); Lopez v. Plaza Fin. Co.. 199 W |
25.109658am0;5ro nv. Surely Finance Service. Inc., 2000US Dts| LEX|S
same); Moyers v, Unives| Homo Lean, InC., 1983W 1 307747
daims ofnamod—plalntlffauerled Indass action under
nsumer é>r0tect|on act must be arbitrated): Howard v. Klgnvold Peat Marwick
54,605, n.7 (SDN.Y, 1997) (Aplaintitt "'who has argre,ed lo
mployment mag notavold arbitration bg pu sum% dass
b()79ursue In'non-dass ardliraUon."); Doctor's Assac, Inc V.
h, ﬁ N 1%_. n. 1698) (holding Ihal dass action contract
Clamsbrought by franchisges were subject to arbitration provision of franchising agreement
requiring Individual arbitrations); Erickson v. Painewebber, Inc., 1950 WL 104152 (N.D. IlI,
July 131990) (holding that fratid daims of named-ptainUtf assorted In dass adion musl be

sib listed)
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Even tn the absence Ctexpress prohibitions on consolidation, Iho legitimate expectations of
contracting ponies may limit the obitity of courts }0 conso'ldate arbllraUon proceedings. Thus, a
number ol decisions have recognized Ihe right 0 Pames opposm%consohd,anon to prove lhal
consolidation would undermine their stated expectations, especially re arqu arbitrator
selection procedures, o€e Confinental Energy A,sso? v. Aspa Brown Bovort, Inc., 1PA D.2d
167598N.Y.S 2d 418 (1993) (holding that denial of consolidation notan abuse of dscreiion
where parties' two arbitration agreemeénts differed substantially wilh resguect lo ;grocedures for
selec,tmq arbitrators and manner in which award was lo bo rendored); Stowart Tenants Corp
v. Diesel Cons!/. Co,, 16A D.2d 695,223 N.Y,S.2d 204 (1962) (refusing to consolidate
actitratlons where one a?reement required AAA tribunal, othercalled forarbitratortobo
appointee of president of real estate board); bufsee Connecticut Genl Life Ins. Co. v. Sun Life
Assurance Co, of Can3da, 210F.3d 771 (/mClr. 2000) (notm% that court deciding whether to
consolidate arbilrallon proceedings should nol insist Ihal it bo dear, rather than merely more
likely Ih3n not, that Ihe parses Intended consolidation) Therefore, section 10(a)(4) requires
ceuns to consider proof thal the potential prejutico resulting from a failure to consolidate Is not
outweighed by reﬁudlce |0 the rights ofPartles o the arbitration proceeding opi),osmg
consolidation. Su¢ nghts would normally he deemed to Include arbitrator selection
procedures, standards for the admission of ovidence and rendition of the award, and other
express terms or ihe arbitration agreomenL In scmo circumstances, however, the imposition
on contractual expectations will be slight, and no Impediment to consolidation: foroxamplo. If
one aq,reementpr,owdes for arbitration In SI. Paul and tho other In adéommq Minneapolis,
nsolidated hearings In either city should not normally be deemed t0 violate a substantial right

(C)?a party

Section 10(aX4)also inguires courts to ccnslderwhother the potential Prejudice resulting from

a failure lo consolidate Is outweighed by "undue delay" or "hardship to [he parties opposin
consolidation.” Such unéun évevia?/ 0rha¥ds¥1ip might yesult where, Igr examB?e, no Epmorg
separate arbilrallon proceedings havo already progressed to Iho hearing stage by Iho time the
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3 Anprovision In the RUAA specifically empowering courts to order ccnsajida'Jon In appraprtlto
cases makes sense forseveralreasons; As In too ludictet forum, consolidation effectuates
efficiency In conflict resolution and avoidance ofconﬂmnng,res,ufts. 8yagreeing fo Include an
arbitration dause, parties have Indicated thatth%ywhsh their disputes to e resoive InSFcha
manner. In many cases, moreover, a court may bo the only practical forum within which lo
effect consolidation. .See Schenectady v, Schonadady Patrolmen's Benov. Ass'n, 138A D 2d
882,883526 N.Y.SSd 259,260 (1983), Furthermore, ttls likely thal In many cases one or
more parties, ollen non-draftln% parties. wtl not have ﬁonsmer,ed the Impad of tho arbitration
dause on multiparty disputos, By establishing a default prevision which permits consolidation
gsubéect to various |m|tatdons) in‘tho absence ofaspocé ic ontracttﬁl prevision, s CIIOI\ 10
ncourages drafters to address ths Issus expressly'and enhances the possibility that ell parties
will'bo on notice regarding the Issuo.

Section 101s an adaptation of consolidation grovmons Intha California and Georgia statutes.
Cal. Cv. Proc Code § 128t3 (West 1907), Ga. Code Ann. § 0-9-8(1098). II gives courts
discretion to consolidate separata arbitration proceedings In the presence of multiparty
disputos Involving common'lssues of fact or taw.

Uke other sections of the RUAA, however, lho prevision also e/nbgtSos [ho fundamental
principle of Judicial rasped for the preservation and onfcreeme/it of the terms of agreements lo
arbilrale. Thus, sedion 10(c) recogmze? that consolidation of a parlﬁfs,cjmms sholto not ho
ordered In congravention ol provisions ¢l arbitration agreements prohibiting consolidation. See
also section 4(a). However, secuo? 101s nol intended to address the Issué as to the vahdlsy of
arbilrallon clauses In [he context Of dass-wide disputes For cases concerning, this Issue, SO0,
og Lozaaa v. Dale Baker Otdsmopile, Inc, 91 F.Supp, 2d 1087 (W.0.Mlch, 2000) (flndng an
arbifration provision Is unconsdenabto n part becauso jt waives class remedies allowable
under Truth In Lending Act ("TILA"), as well as certain dedaralory and inlundlvo relief under
federal and stato consumer protection laws), on appeal to Sixth Circutt; Ramirez v. Circuit City
Stores, W Cal. Rptr. 2d 016 (Cal. CL ApP. 9603 finding arbitration clause |n centred ol
employment voided an unconsdonablo, In pan. becauso Il would deprive arbitrator of autharity
toheardassmdedalgg review 5g]ranted and opinion superseded, 95P.2d 137 $Ca|,2000);
Powertd v. BexI%,Y S% 20570 (Fla. C| App. 1099) (refusing te enforce arbitration dause
as unconsdonablo In pan because of Its ruboactve application 0 praoxisUng lawsuit and
becauso one factoras lo ssubstantweurmon%d?nawgw%sth Il preclu ?d Ihmossmnny
%ct@rswl%rehe - Jean R. Stemlighl, As Mandatory Aroitration (he Class ACtion, wtv
tho Class Action SUrvive?, 42Wm. Mazt&)LoRev.A 1(0doher,2000%, Utct. Johnson v, West
Suburban Bank, 225F.  (3rd Clr, )(hmde that neither the text nor tho legslative
history of TILA or the Eledmnlc Funds Transfer Acl (‘EFTA*) Indicate an Inherent conftld
botween TILA or EFTA ond Ihe right to arbitrate even though plaintiffs cannot proceed under
tho dass action provisions of (heso statutes); Thompson v. lllinois Title Loans, Inc.. 2000W |
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motion (or consolidation is mado.

as the cases reveal, the mere desire |o havo ono’s disPute heard in a soparatn proceeding Is
not Inand of Itself the kind of proofsufficient to prevent consolidation Viqo $.S. Coré). V.,
Marsh[? Corp. of Monrovia, 20 N Y.2d 157, 162257 N.E2d824,626.309N Y.S 24 165,168
35261 NE 2d 112312N.Y.5.2d 1,0%3 cert, dgnl,ed 400
Inwhich consoli

27N.Y.2d'§

997?2 remidll rdenie?

S 819(19/0); soosfsolll Macnell Treatise §33.3 2 (tiling cases ation was
orderfd des(PlteaIIeﬂgtlonsl ﬁlarbltrators. [ tbﬁ confused tﬁcause oflhéllncreased )

complexity of consofidated arbllraUon or trial consolldaUon would Impose addiUonal economic

burdens on Ihe party opposing tt)

4. The language In Soctlon 100X1) regarding "separate agreement to arbitrate" and "separato

arbitration proceedings” are Intended to cover arbitration among both principals and third-party

beneflclartus of either Iho same agreement to aroltrata or separate agreements, such as

guarantees, which Incorporate byreference the athlraUon provisions in tho undSleIym

AT e R
I, | CETL denied, S. ; nited Kingdom v. Boging Co..

s SR s k g

S. A party cannot appeal a tower court decislcn of an order granting or denying consolidation
under section 28 regardmﬂlappeals,Ahecause the BO“CY behind section 281 Llfand (2)1s not
o allcxv appeals ol arders [hal result in dotayln%ar ilraflon. Whether consolidaUon s ordered
or denied, the arbitrations likely will coni‘tue-eilher separately orin a consolidated
proceoding-and to allow appeals would delay the arbllraUon process,

SECTION 11 APPOINTMENT OF ARBITRATOR; SERVICE AS A NEUTRAL
ARBITRATOR

(a) I'tne parties to an aﬁreement o arbitrate agree nn a method lor appointing an arbilralor,
that method musl ho followed, unless tho method fails. If Ihe parties havo not agreed on a

method, the asgree(i]method fa|lf,[§1r%n arbilraloc: r;T)]gom od falls oris unable toacl and a
successor has not heen a?pome, , the court, ¢n (motion) of a party to [he arbitration
pro,ceedmé], shall aplfomt hie arbitrator. An arbitrator so appointed has all the powers of an
%rg{hrgéor signated In the agreement to arbitrate or appointed pursuant to the agreed

(b%An Individual who has a known, direct, and material Interest In Lhe outcome ol lhe
arbitration proceeding or a known, existing, and substantial relationship with a parly may not
serve as an arhitrator required by an agreement to be neutral.
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(d) Iltoe arbilralordd not disclose a factas required by subsection (a) or (b), upon timely
objection by a parly, tha court under Section 23(aX2) may vaalo an award.
O

0) An arbitrator appointed as a neutral arbitrator who doos not disclose a known, tirect, and
material Interest In toe outcome of too arbitration proceeding cr a known, emstlnﬂg, and
ntial relationship with a party Is presorted to act with ovlden! partiality under Section 23

1 Beauso soctlon 1Lis 3waivable provision undor section 4(a), parties maﬁ/ choose their
00S 0N

own method of selecting an arbitrator under section 11(a). Parties oftentimes ¢ ) ) ) o )

arbilralorbeauso ofthatﬁerson's knowled,?e or experience or rojalionstvp lo toe parties This (D1f too parties to an arbitration proceeding agree to the procedures ofan arbtrallon

Is rDa,rtlcul,arl}/ Ihe case with non-neutral arbitrators who are aometimea chosen because ol toa.r or%amzaﬁon orany other procedures forchall%nges to aanrators before an award |s made,

relationship 10 a Party andmayhave a direct Interest in the outcome. Soction 11(b) does nol su stantaal €0 J)Ilanco Wl néhose rocedures |5 a condition precedenttoa |moion| to vacate
ral arbitrators but only to neutral arbitrators. Moreover, because section 11(b) an award on that ground under Section 23{ax2§.

apply o non-neu
|spspu¥)1ect o toa agreement qf toe parties, they may chooso lo havo a person with [ha typo o
Interest or relationship described In this subsection serve as a neutral arbitrator. Comment:

1 Tho notjon of decision making by independent neutrals Is central to the arbitration process
Tho UAAend otoor logoi and ethical norms niflocl tho principle that arbitrating_parties havo tho

2. Tho award granted by an arbitrator who falls to disctoso too type of Interest or relationship rtghl to bo judged Impartially and independently. Il Macneil Treatise §282 1g1phus section 12
described In S.ec[\]wn Jl(%ils subject to a presumption ofvaatur under sections 12(¢)and 23 (a%(4) of th]o U%\A proR/ides %atan awgrd may E;o,voatsd where ‘there was evident partiality
(e)(2). An arbitrator who disposal the type of Interest or relationship described tn section 11(b) by an arbitrator appointed as a neutral or corfuption In any ol toe arbitrators or misanduc|
andwho, despite a timely objection by a parly, decides to servo is subject to vaatur under B eludmmg too rights of any party.* See RUAA section 2 (aXZP; FAA section 10(3X2)., This .
sections 12(c)and 23(3)(2). asic lend ol procedural famess aSéU eseven reatera?m icance In light of toq strict limits
s. Sob Drinano v, St3te Farm Mul Auto Ins. Co., 153l

on Judicial review ol arbitration awar
0207212, 606N.E.2d 1183180 Il Dec. 104,108 (1892) ("Beauso coyrts havo .
Iven arbitration such a ﬁresumptwn ofvalidlyonco toa proceedlng{ has begun. ills essential
00 Impartiality ol the

n Ittrtél)t%rp"r)ocess by which toe arbilralor Is selected be certain as lo
SECTION 12 DISCLOSURE BY ARBITRATOR.
(a) Before accepting appointment, an Individual who |s re(i,uested lo servo as an arhitrator, i o o o
after maxing a reasonable Inquiry, shall dispose to alt partias to toe agreement lo arbitrate and Tho probtom ofarh|tratorpart|aln¥ Is a difficult ano beauso consensual arbitration Involves a
arbitration proce,edlngiandto any other arbjtrators any known facts Inat a reasonable person tension between abstract concepts of Im arnal,%usnce and the nation tost partes are entitled to
would consider likelyto affect toe Impartiality of too arbitrator tn toe arbitration proceeding, a decision makor of toeir own choosing, Including an exPortwnh toobms,esandB,re]udmes
including: Inherent In Par_tlcularworldly experience. Arbitrating parties Irequenlly crioose arbitrators on
o o ) the basts of prior profess‘onal or business associations, or pertinent commercial expertise.
(L)a financial or personal Interest In toe outcome of ton arbitration proceeding; and See. e.0.. Morelite Constr. Corp. v. New York City OlsL Coundl Carpenters Benoltl Funds, 748
o o ) F.24 /8(2d CIr._1984) Natwral Union Fire Ins. Co. v. HPI(Eargfo Slys., Ing., FdSqu )
(2t)),an existing or past relationship with any of the panle9 to toe agreement to arbitrate or tho WL 38802 (S O'N.Y. March 20,2000). The competing goale of party choice, dosir dAeXPEFtISG
arDitration proceedng, their counsel or representatives, a witness, oranother arbitrators. and Impartiality must bo balanced by_g|,v|n,gé)art|es 3¢cess to all Information which migh
‘ o ) ) reasonably&af act Ihe_%rbniators arna#ny. Burtington N. R R C?.v‘ TU(iO,;Inc.,%O .W.IZd
gbg,An arbltr(?torhas,a contlnum? obllgatlontodlsclose to all parties 1o Ihe agroomen!_to 629,63/ " (Tex. 199/). Olhor factors favoring early resolution ol tho ponloiity Issugs by Informed
rbitrate and arbitration proceed n? and lo any other arbitrators any facts Indt too arbitrator parties aro legal nnd pracllal limitations on posi-awatd judicial policing ol sucn mailers,
lam s after accePtmg aBpomtmen which a reasonable person would consldor likely to affect
toe Impartiality of toe arbilralor.
¢) Il an arhilralor discloses a fact required by subsection (a) or (b) to bo disposed and a part uch of the law an tae Issue of arbjtrator partiality stemsfrom tho seminalase ol
ELr%ely objects to toe,appomtmentcr%ontlnueyd service OHEI(% arb(itr)atorbaseg upon too (agt Y mmomvoa‘m% &oa?ln S&th v, Contini n{aiaégsuéﬁ%o., 383US. 145(1968%,a decision
disclosed, (ho objection may be a ground under Section 23(a)(2) for vaating an award mado under toe FAA In that&'s ¢ tho Supremo Court held thiat an undisclosed business relationship
by toa arbitrator between an arbitratorand one of the parties constituted "evident partia'lt/ requiring uaating
of the award. Members of toe Court tillered, however, on toe standards (or disclosUre. Justice
hap Awww.gmu edu'drpwiroems/ljw/drcAJAAJOOO him 22708 hup//waw gmu cdu/depsnments/law/drc/UAA2000,him 2T
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Black, writing for a four-judge plurality, concluded |nat disclosure of "any dealings Ihat might fe}m|||arW|th,fhose staqdards, which W.owde for disclosure of Pertment Inieresls in the outcome
create an Impr,es,sml] | possible bias* or creafing "6von an appearance cf bias"would amount of an aroitrailon and ol relationships With partioa. representatives, witnesses, and otoor
to evident partiality. 10 at 149 Justice White, In.a cancurrence joined bY Jlg,stfc,etMarstr}all, , arbitrators.
antial interest Ina ffm

surF,Eonoda more Bmlled lest which would re,(i]mredlscllpsure ot "a substant]

which has done more than trivial business with a party.” Id at 150 Thre_edlssenunH,Jusnces

favored an approach underwhich an arbitrator’s faJure to disclose certain relationships

established a rebuttable presumption of partialty. The OranlnP Commiltee deddod lo delete the requirement of disclosing "any" financial or
personal Inferest In toe outcome or "any" existing or past relationship end substituted tho terms
"a' financial or perspnal.interest In tho Oulcomo Or "an" existing or past relationship. The Intent
was nat o Include da minimisinterests oy relationships. For example, [fan aibilralor owned a

The spill of apinion In Commonwealth Coati.rgs s reflected In ma,n)r,sqlbseguent decisions mutual fund which as part of a large portfolio of Investments held Some shares ol stock ina

Fddressm mon?gstoyaale awards,og?roun ﬁol ewdentpam ity under federa %ndgate corporation Involved as a party Inan atbilralion, It might net be reasonable lo expect Ihe

gw.Anu ber of decisions have applied tests ekin to Justice Block's™eppooranco of bios" test. arbitrator to know of such Investment and In any event Iho Investment might bo 0l such an
Ue, e%., $.5.Co. v. Cook Indus , Inc., 495F.2d 1260,1263 (2d CIr. 1973) (applying FAA Insubstantial nature so as nol to reasonably affect lhe Impartiality of the arbitrator.

failure to disclose relationships that "might create an Impression of possible bias'). Somo

courts have Introduced an obljectivo oloment Into too standard-toal Is. viewing toe facts from

the standpoint ofareasonabeﬁerson aé)grised ofalt foe ci{cum t%]ncgs. Sﬁe e.é]e., Curtate v, . o ) .
AMCO Ins. Co, 48 Cat APPAI.GOO,.G at. Rptr. 24685 .199® in ln?T at question Is 3 Tha fundamental standard of section 12(a)ts an objective ono; disclosure Is reti,uwed of
whether record reveals facts which might create an impression of passible biasin eyes of facts lhal a reasonable person would consider likely to affect Ihe arbitrator's Impart |;°y In tho

arbilrallon proceeding. Soo ANR Coal Co. v Cogenlrix of North Caroling, Inc., 173F.3d493

hypothetlal, reasonable person).
(@nClr, 1989)(tTrting Ihal reIationshiP between aroitrator and a party Is [0o Insubstantial tor

ereasonable porso iU conclude that there was Improper partiality so_as [o vacate award

under FAA): Beebo Med. Center, Inc v. Insight Health Sefvs, Caip- 751A2C 426 (Del. Ch,

Adgreater number of otoor courts, minoful of Ihe tradeoff bolween impartiaity and export so 1999) (finding thal an erixirator's nondisclostre of a relationship will an attorney representin
lﬂﬁefeéﬁ |nf aFBHFBUOHr havo PkﬁCEdla hlghﬁ.f burden on those SECX”‘CJ) fo vacgtohav%apds on 0 parzy( In aation matter s substantial enough to create a 'rgasonahle, Impregsmﬁ oibms
oG ! lirator Jp]terles SOt a“OTf s, 549&0-95-‘ Merit Ins. Co. v. L eather X'”fj- CdO-, thal requires vaatur of arbitration award,z Tho™reasonable person* lost is intended lo make
422467368t (7ih Clr. 10&3)C.art. enied, 464U.S. 1009104 S. Ct. 520178 1. Ed 2 ear thal the subjective views of toe arbitrator or tho parties aro not cont,rollm%. However,
711, thIerlg,b72§ 24 943 (7 i 1084)5%pplyln?dFAA ChlfCU.dlSTElﬂCESmU(Sj bo "powerfully arhesmaP/ agree lo higher orlower standards fordisclosuro under section 40X3)s0 long as
SUQ(GGSUVEC tes"), Artists & Crattsmen BUilders, Ltd. v. Sc opir, 232A 0,24 25,648 hey do no{ "nreasonanly restrict" Ihe right to disclosure. For instance, In labor arbitration
NY.S.2d 550F (staling thal though award may be ovortumed on proof of appearance of undera collective-bargairiing agreementhecause Iho parties often interact with each otoor an
txas or partaOly, party sucking tovaafte has heavy'burden and must show prejudice). arbitrators, and have personal relationships with each othorand arbitrators, tho Code of
Prcfossicnal Responsibility ol Arbitrators of Labor-Managernent Oispules presides; “Thera
should ho no attempt to be secrctlvo about such friendships or acquaintances but disclosure Is
) i . : ) ) notnecessary unless somo feature of a particular refationship might reasonablg appear to
2 In view of toe critical Importance of arbitrator disclosure to party choice and perceptions of impair Impartiality.” Section 2.8.3.a. Thus a reasonable person tnhe field ol labor arblralion
fairmness and the need for more consistent standards to ensure expectations in this vital area, may not expect {),ersonal, Professmna[, or otoor past refationships to bo disclosed. tn other
section 12sets forth affl. malivo requirements to assure Ihal parties should access to al fields where parties do nol havo ongoing relationships, an arbitrator may be required lo
information that might reasonably affect toe polonliol arbitrator's neutrality. A primary moCol for disclose such relationships.
tne disclosure standard in section 12Is toe /EL\A/ABA_ Code of Ethics for Arbitrators tn

Commercial Disputes (1977), which embodies too pr|nt|f)l? th?ft "a}rtbm,at,ors sh[plf,ltd disclﬁ,seh the
y lo affect toeir impartiality or whic

cusienco ofami Interests or relationships which aro likely lo ¢
night reasonably create toe appearance of pamahtyorbms. Canon ||-\ﬂ-. . These tisdosuro Soction 12ﬂa) requires an arbitrator to make a "reasonable Inquir)r" prior to accepting an
rovisions aro often died by courts addressng disclosure Issues, e.g., WilSam C, Vick Constr. appointment as to any potential conflict o Interests. The extent ol mis I_ngmrymay depend
0.y North Carolina Faim Bureau Fed , 123N.C. App, 97.100-01472 SE2 d 348348 upon the circumstanges ol Ihe situation and tho custom ina particular in ustr¥, Forinstance,
1998), and havo been formallg adogted,by at least ono state COUF|t ee S3reco Ins. Co, of an attorney in a law firm may bo required to check with olhor attomoys, In toe firm lo determine
Cr(T)]dg'§S|1a7”2h(?5634§r’\elx'vr¥ Ong ?tri%'ee(sn : g\r/lblﬂpatﬁ)lhﬁf)srélols%)stseﬁﬁ tg SSOeLOéé[C%-iVPTFQF%CS gg(fjﬂe IffatﬁcEzpt%sna ofban appom}ment as %ntﬁrblgatorwt(t)uld res,ul% Ina conflhct (}I InteFest onft?e part
§ 1261,6.1261.9.126105,1297 121.1207.122 (Wes] Supp. 1608} Substantially sim far Gartas 1 anoher matter P oo aon bY 8 &KOMEY 8 same 1aw i otuno oroe
ngua e Is contained in disclosure requirements of widely used securities arbilrallon rules.
€0, e.%., NASD Code of AbliraLon Procedure § 10312 (1008). Many arbitrators aro already
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Onco an artxlralor rus mafla a "reasonable in[iuirY" as reuruired by section 12(a2. Ihe arbilralor
will be required lo disdose only "known ‘acts* fhal might affect Impartiality, Tho term
khr&owvlvg%(?%e (which Is Intended lo Include "known") Is"defmed In section 1(4)lo mean “actual

Section 12(b) Is Intended lo make Ihe disclosure requirement a continuing ono and applies lo
conlSds thatarise or become ovidenl dunn,(]; lhe course of arbitration proceedings. Sectiers 12
a) and (b) also pravtta Jowhom 1hB arhilralor musl make disclosure. ThB aibilralor mos|
ISclose facts required under sedion 12(a)and (h) %Jho Bartl?s o he arbi/allon agreomenl
and lo the arbitration proceeding and |o any other‘arbitrators If ihe partiesam représented by
counsol or other authorized persons, the arbitrators can make such ‘representations o those

individuals.

4, SecUons 12(c). (d). and (0) seek lo accommodate the tensions between concepts of
artiality and o need for experienced decision makers, as well as tho pohcg,of relative finality
in arbliral awards, Therefore, in soction 12(0)a neutral arbjtrator's failure to disclose "a known,
direct, and material Interest In Ihe outcome or a known, existing. and substantial relauoasw)
with a part%," ves rise (ha presumption of “evident Pamah,ty* undersedion 23(a)(2) Cl. Minn,
Slat Ann, §'S 2.10(2P(|ess (failure to (Sscloso conllld OLinterest or material rojarionshrp Is
grounds for vacalur of award). A person who has Ihis lypo of Interest or relationship. In
abscnco of agreomenl by the parties. Is nol lo serve as a neutral orblirator under section 11(b).
Failure lo disclose Inal lypo of interest or relationship creates Ihoupresumpnon olvacalurin
sﬁctmn 23 a{(Z%. In chh cases. |l hs then Igo burden of the arﬁ efendl%we award to repel
Iho presumptiof by showing dial Ihe award was nol tainted by Ina non-cSsdosura or there In
factwas no %rejudlce. See, 8.0, Drinanov. Slate Form Mul, Auto Ins. Co.. 153IB. 2d20>214-
10,600 N.E.2d°1181,1184-051001l. Dec. 104.107-00 (1902). A party-appointed, non-
neutral arbitrator's fa-lure to disdose would be covered undor Ihe conupiion and miscondud
provisions of Section 23{a)(2)because inmos| cases Il Is presumed Ihal a parly arbitrator is
intended lo be partial to the side which appoinled Thal person.

Section 12(d) Involves Instances other than “a known, direct, and malarial Inleros! In lhe
oulccme of The aibilralton proceeding or a known, exmtmq, and substantial relationship with a
gar "ofan arhitrator's failure lo qts 050 |hal do nol create a rebuttable &)resum [ton of

V|d fent %r(tl?%% by a neutral arbilralor but nevertheless may be a ground for vacalur under
sedion 23(3

Secuon 12(c) covars Instances where lho arbjlralor makas a required disclosure, a parly
ob}ects 101hal arblralot’s service, but Ipe arb||ra|?roverrules Iho objedlon and continués 10
serve [n 100 situation of a disclosed Inleros| or relationship. Ihe presumption of evident

parhahtY In'soctlon 12(d)does nol apply even If Ihe disclosure Involved "a known, died, and
Interest In Iho outcome of Ine arbtrallon proceeding ora known, existing, and

materia

i/ g7V ints/Un (1c/UAA2000 im 473
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non-neulral aibilralor falls to disdose Information Ihal amounls lo "corruption" or to

"miscondud prejudldnu |he r%}ts of a party" under section 23(a)$2)(B)and, (C). Tho ground of
“evident partiality" In sedion 23(aX2XA) by lls terms only a(PP“eS 0'an arbiralor appoinled as

a neutral” and Il'would nol make sense 1o apply Inis ground to a non-neutral arbiralor whose
funeon in many arblralion sellings is lobe nnadvocate forono of Ihe parties.

Ilis also Important 10nolo |hal Ihe disdosure requirements of sodlon 12are waivablo under
section 4(a)as lo non-neulral aroilralore appointed by parries In regard to neulral artxlralcrs.
toe parties Under section 4(bX3) can vary (he requirements ot sedJon 1250 long as they do

nol “unreasonably restrict" tho right (Odisclosure.

6 Often partes agree toa procedure for challenges lo arbiraiors, such as a determination by
an arblralion organlzallon. Secrion 12(f) conditions posl-a.vard resort lo lhe courts under
sedion 23(aX2)upon compliance with such ﬂe d-%)on procedures, See, €. Bemslﬁln v.
Grameroy Mils. Inc. TOMass App. CL 403414452 N E:2d 731,233 (1883) (Blaringlhal
AAArule’Incorporated by arblralion agreement helps lo doscribo lovef of nem-disdosura Ihal
can lead 10invalidslion of award)

SECTION 13 ACTION BY MAJORITY, If hore Is more than ono arbiralor, Ihe powers of an
arbiralor musl be exercised by a majority of Ihe arbitrators, bul all of Inem shall conduct toe
hearing under Sedion 15(),

Comment:

1 Becauso this section Is nol Included In scdicn 4(p) and (cb tno requireme
action and Ihat an arbiraiors mus| condud tho hearing may bo chanqed byl
agreement o arbilrala However, in Ihe absence of an ag%reement loTho contrary, a majorit
will determine claims and issues when Ihcro Is a pane) of arbiraiors dedding a case and
Ihe arbilrators on (he panel musl conduct the hearing.

nts of m,ajoritY
ho parries In tholr

SECTION 14 IMMUNITY OF ARBITRATOR: COMPETENCY TO TESTIFY; ATTORNEY'S
FEES AND COSTS.

(a) Anarbilralor oran arbilrallon organization adtog in rial capacity Is Immune from civil
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substantial relationship wilh a party."

Challenges based upon a lack olimpartiality, Including disclosed or undisclosed facts,
Interests, or relationships are subject 10lha developing case law under sedion 23(a)(2), Courts
also are?wen widor [atitude m deciding whether lo vacate an award under section 12(c)and

s permissive In nature (aan award "may"bo vacated) rather man sedion 23(a)which is

0) |
gn?mdatgry( court"shap“vacam n award).

Sedion 12(c)and (d) also require a party to moke a Umoly objection to Ihe arbitrators
continued service In order lo preserve grounds to vacaio an award undor section 23(%2.
Bossley v. Marinor Fin. Grp,, Inc, 11S. .3d?649.351 Tex CLAﬁp.,ZOOO I'A arlr, does
nol gbjed to ho solectlcn of Iho arbilralor or 10any alleged bias on Die par ofﬁea bilralor at
Ihe ime ot tho hearing waives Iho rioht to complaln"%. here Ihe arbilralor makes Iho
disdosure undersodfon 12(|c)pr,|0rt0 lhe heanng,{ 0 party normally mus| objed prior to the
hearing; If the aibilralor fails 10 disdose a required fad undcrsedlon 12$d), the&mr%should
gﬁﬁigﬁvrﬂlgglf%&easonable period afler Ihe person teams or should havo fearned of the

5. . Special probioms aro presented by bipartite panels Involving non-neutral arbllralors-Ihat Is,
In situations such as whore each of lho albllraunlg partos setecls an arbilralorand a third,
neutral arbitrator Is Jointly selected by toe arbitrafors chosen by ihe parlies. Sob generally m
Macneil TreaUse § 20.4.1n somo such cases. Il may be agreed Ihal too arbilrators chosen by
tho partos aro not regarded as "noutral* arbiraiors. but are deemnd to be predisposed toward
lha Elartywhlch ] ﬁoml,ed them Sao, e.g..AAA, Commercial Disp. ResPurion Pro, R-12(b),
18 Hovever, In ther situations oven Ih arbitrators appointed by Iho parties may have n'duly
ol neutrality on somo orall Issues. Tha Integrity of lhe process demands Ihal Ihe non-neutral
artibalers chosen by Iho parlies, like neutral arbilrators, disclose pertinent Inle.resis and
relationships lo all parties as well as olhor mombors of fho arbilraflon panel. II s particularly
ImPorta,nt orthon Ttralarbnralorto know Ihe Inleros| of toe arbitrato sTIecte eyeach, ofthe
arties If, {orexamgn e, ouch non-neutral arbi'ralor is being paid on a conlingonl-fée basis

hus, sodlon 12(a) and (D) apply to nop-neutral arbitrators bul under a “reasonable person”
standard forsomg ne intha Bngnon op noa} a neutreﬂ arbitrator. Nasca v.pS.late

a partyan
Farm MuL Automabile Ins, Co., 2000 WL 574%07 (Colo, CI. App., April 13.2000) (finding Ihal
party-appointed arbitrator had duly lo disdose substantial business relationship with he party)

Sedi?n 12(?and (dAalso a}g Iy to non-neutral arbllralora bulwithasomewhﬁt different offect
than'lo a neul ’orb rator, For example, an unwsFIo ed substantial rwahons p between a
non-neutral arbllrator and [ha parly appainting Ihal arbilralor may bo Ihe subject cfa morion lo
vacate under sedion 23{%(22). See onePaI Ins. Ca. v. Longo, 415Pa. Super. 620,632-34.
610A,2d 466408-69 (1092) (slating IhalIn view ofallomoy-dionl relationship between
Insured and toe non-neutral arbilralor selected by [hal party, arblralion proceeding did nol
comportwlto orocedural duo process). However, an award'would bo vacated oa'y where a

hup /hvww gmu edu‘depw’ mmuy/law/dr G/UAA2000.him 22213
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liability to toe samo extern as a Judoe cfa court of Ihis Slate adtog Ina Judicial capacity
(b) The Immunity afforded by tois sedion supplements ony Inmunity under other law.

%%Thfz failure.of an rbiHﬂIor make a disdosure required by Secrion 12does nol cause any
s ol Immunity under this secUon.

(dg)_to a Judicial, administrative, or similar proceeding, an arbiralor or representative of an

arbilrallon organization la nol competent to testify, and may nal bo required |o produce records
as lo any statement, condud, decision, or ruling occumnq during tho arblraion Rroceequ, lo
iho same exlentas a Judge ufa court of lhis Stole acting In a luoidal capadiy. This subsection

does nolappy

(1)lo too oxlont necessary to determine toe daim ofan arbiralor, arblralion organization, or
representative of too arblralion organization againsta party 10too arblralion prorueding; or
2)lo a hearing on a [morion] lo vacate an award undor Section 23(aX 1)or (2)If toe (movantj
gsia%hsnes pr afaule thal;l grouna ?orvacahngtoe award EXISIS,( Jor ()ffte J
;e IIapTrson cr%mmen?es advil acﬂonF amst,an?rbnr lor, arb,llralloporganlzallon,or
epresenlarive ofan arblralion or?anlzalo arising from [he services of tooarbtrator,
organization, or represcntoriv or1l a person seeks lo cgmﬁel,ap arbweilorora reﬁr entaéwe
ofan arbitration organization ?Otestl,fe/orpro uce_records in violarion of subsectio f .and toe
court decides that Ihe arbtrator, arbilrallon organization, or representative of an arblralion
organization Is Immune from civil liability or Ihal tog arbiralor or repmsenlarivo of lhe
organization Is not comgetent to lostlfy, Tho court shall award lo Iho arbiralor, grganization, or
representative roasonablo attorney's fees and other reasonable expenses ol litigation.

Common!:

1 Sedion 14(a) reg,ardin% an arbitrator's Immunity |s based on Iho languago of former section
12601 oftoo Califoriia Code of Civil Procedure ostabishing Immunity for arbilrators. Section
126801 was enacted wllh an expiration date and was nol renewed. See a/so Cal. Civ Proc

Code § 1297.110which gives Iho same proledlon | arbitrators In International arbitrations

end unlika 8 12601 has no expiation dale and Is still In offed. Thrae other slates resengy
rovide somo form of arbtra! Immunity In Iholr arbtrallon statutes, Fla. Slab Ann, § 4410
PWosl 1985), N.C. Gen. Slat. § 7A-3/.1 (1095); Utah Codo Ann. § 78-3b-4 (1994

Artxtral Inmunity has its origing In common law ludldal immunity, moleunsddions track lho
common law dired| .Tge koy 101his Identity Is toe "functional com;i%r |I%” oftoerole P
arbiraiors and Judges. o€€ Butzv. Economou, 438 U.S. 478511~ ,?,19 ) {establishing toe
pnnciple toal Ihe extension of jutSdal-like Immunity to non.Judidal officials It property based on
iho "functional comparablily" of too individual's ad’s and Judgments o Ihe ad’s andjwents
of Judges); see a/jo Corey v New York Slock Exch.. 091 F.2d 12051208 (6th Clr. '1962)

hapy/wu-w.gmeedu/depinmeni/IJW/drc/UAAOOQ him MB
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$appl¥i&g tho functional arnf3iabt.ty” standard for Immunity), Anlolna V. %yarsAAnderson,
nc. 508U.S, 429435-36 ( 993)(hc|rfngrmat|he key to [he extension of judicial Immunity lo
non-judicial officials Is ihs eperformance of the function of rosoMng dispulos Between parties
orof aulhomativety adjudicating private rights”).

In addition lo the grant of Immunity from a civil action, arbilrators are also generally accorded

immunity from process whsn subpoenaed or summoned lo testify In a judicial proceeding In a

case arising from their sendee as aibilralor. See 0.9, Andros Compania MartUma v, Marc

Rich. 579 .2d691&2,d Cir. r? ram||n%v. Food Math, A Chom, Corp., ]51F.Sum).353

IEW'D' S.C, 195/). This full Immunity from any dvil proceedings Is whal Is Intended by Iho
nguage in section 14(a).

2. Sedion 14(a)also provides Ihe same Immunity as Is p'tvided Foan arbilralor lo an
arbilrallon organlzanon. Extension of lurfdat Immunity lo 1boso arbllrallon organizations Is.
aﬁfro riate 10 Ihe exlent Ihal they aro acting In certain roias and wllh certain responsibd.ics”
[halaro comparable fo lhosa ofaJudge Ccroyv. New York Stock Excfi,, 691 F.2d 12051209
SSthCIr. 1082) Th|? Immunity lonoutral arbitration grganizations la a Emﬁnate becauso [ho
uties thot they perform In administering the arbitration process are toe functional equivalent of
Ihe rales and rOIi),enSIbll.UO] ofjudper administering Ihe adjudication process In » court of faw.
Thero Is substantial precedent for tote canclusion. S50, 4., New Enﬁlanda caning Serv., Inc.
v. American Arbitration Ass'n, 199F.3d 542 (1st Clr. 1099); Honn v. National Ass'n of Sec.
[{zelsllgréﬂl% 1362 E.Sdllom H|UC|r. hgszg) HlaANk|psvaNat|08al |/-\ss'nI of Sec. Dealers, Inc,

) n Crr. : Olsenv. National Ass'n ofSec. Oealors. Inc., 65 F.
Clr 1G96); Ae OJJet-Geneﬁztorp.v American Arbftral?on Ass'n.478F.28 243 (9t Cir. 1073);
Cortv. American Arbliralion Ass'n, 795F. Su\;\;}) 870(ND. Cal. 1882). Boraks v. American.
Arbilrallon Ass'n 205M|ch.A’b)p. 140517 N.W.2d ,(1094?;Cand0rv Amedean Arbitration
Ass'n, 97 Misc. 24 267414 N'Y.S 2d 162 (Sup. C1., Tioga Cly 1978).

3. Section ,14(b? makes dear toal lhe statutory gram ol Immunit?; Is Intended |o supplement,
and nol diminish, Tha Immunity granted arbitrators and neulral arbh ralion organizations undor
any Judldal, statutory or other law.

4. Soction 14(c)is included (oinsure Ihal, Ifan arbiralor falls lo make a disclosure required by
section 12 then'toe lyrical remedy Is vacalur under section 23and not less ol arbllral
Immunity under section 14, Such  rosull Is similar lo too effect ofjudicial immunity.

5. SodJon 14(d%|s based on Ihe California Evidence Code, which provides toal arbitrators ahall

no| be "competen I?]Iestif **7as to any statement, conduct, decision, orratlngogcuntng al
orin copjunction wil toeﬁrlorproceedmg. Cal Evid. Code 57035, Néw York and New

Jersey have adopted similar provisions INal prohibit anyone from calling an arbitrator as a
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actions al Ihe Iriai-courl level and on appeal.

7. Infection 1 Of)onl a'g)arty"lolhe arbitration procecfling would file a mouun lovrcale
undersectltin 23( or(ZX.H wever, tog term Berson Is used'In section 1 8 ecause a

third aJI%/ £, fm)erson who [s not artg 0 too a[ |’rallon agreement or toF,arbltr%tjon )
praceeding, might bring an adion aJ)am tan artxlralor, For instance, In multiple arbitration
pro,ceedmﬂs with subconlradors fling separate arbtrallon dalms against genaral contractor .
Arbilralor A may make an award In a"case botweon general contractor X and subcontractor Y.
Ina [alor arblirallon proceeding bolweon general conlrador Xand subcontractor Z before
Artxlralor B, Z may attempt to Subpoena teslimony or records from Arbilralor A in too prior
Pr,oceedlng. Anotherdpossmm scenario gccurs whon Arbilralor A Issues a subpoena to T, a
hird party, and T deddes to b,rmq an adign against Arbiralor A In thcso Instances, Artlralor
Ashouldbo able to assert arbitral Immunity and recover costs and attorney's foes undor
sedion. 14(e) against Z orT whowould bo “persons’ bul nol nocossanly 'parties’ lo ho
arbitration proceeding between Xand Y.

B Section 14does nol Prant art,Iralors or arbitration organizations Immunity from criminal
liability arising from toalt condud in tooir arbllral or administralivo roles. gms comports with too
SE&ISS common law address top arbitral Immunity from criminal liability, S00, eq., Cahnyv.
IGWU, 311 F.2d 113114-15(3d Cir. 1062). Babylon Milk & Cream Co. v Horowitz, 151

N'Y S.2 271 (N.Y. Sup. CL 1058)

The provision also Craws no distinction between neulral arbilrators 3"d adrocaie arbitrators
Both'lypes ofarhilrators are oovoreo by tots provision.

SECTION 15 ARBITRATION PROCESS.

(a) An arbilralor may condud an arblralion Jn such manneras |ho arbilralor considers
approPnate for a fair and oxFedllous disposition of Iho proceoSng. The autoorliv conferred
upon [he aibilralor indudos, Ihe power lo hold conlerencos with 1ho parties to tog artxration
procoedtog boforo toe hearing and, among_other matters, determine Ihe admissibility,
relevance, materiality and weigh! of any evidence

(b) An aibilralor may dcdde a request lor summary disposition of a daim or particular Issuo:
1)ifall interested parlies agree; cr

(
(2)upon request of one party fo toe arbilrallon proceeding If to3i party gives notice lo all olhor
pantos to Iho proceeding, and too olher parties havo a reasonable opportunity to respond.
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witness Ina subsequent proceedng. NJ R. Super. CLR 421A4: N.Y.C| R §28 12
Conslstenl with tha protections afforded Judges, section 14(d)Is Intended lo protect an
arbiralor ora ropresonlaUve of an arbliralion or(l;amzeSOn from Benglg required (o testify o
produce records from an arbtrallon proceeding Inany ovf| action, administrative proceeding,
orrelated mailer, However, I "ho law of a given slate’'wculd requiro a Judge to testify In a
roceeding for slrong pubic PO|ICY reasons, such as Involvement Ina criminal mailer, an .
arbiralor or representative ofan arbliraUon organlzallon would likewise bo required to testify.

An excepiion Is made In sodlon 14(d) 1?ford|uatlons such as when an arbiralor. artXtralion
organization, or representative ofan arb! Irallonlorqamzanon asserts a daim againsta party lo
too arbllrallon roceod'nq, For Instance, an ?rbllra or mary] bnn%ari action a%alnst ong of lhe
parties for nonpayment ol fens to toe arbilralor and may havo [0 give teslimony In order to
rocguzr. Il, inan adion by toe arbilralor lo recover a feé. toa oihar party files a’counterclaim
against Ihe arbiralor attacking tho award, tois soctlon Is Intended to allow Ute arbilralor lo
testify as to toe orttlratoris claim, bul too arbiralor eannol be required to testify or produce
records as lo Iha party's counﬁerclmm attacking too me[]ug qf toaar, re. Otoerwisa !é)efparlx
can drcumvenl too% neral rule against requiring an arbibalor to proviao tesl|mon¥ y fordng
anb%d|t()n,by toe aibbtalor by, for instance, nol paying a contractually required fee forlhe
arbitrator's cervices

Section,l4(d)(§2) recognizes lhal arbitrators who have engaged In corruption, fraud, partiality or
other misconduct lhalare groutds lo vacaio an award under sections 23(a)1) and %)may be
recuured to give testimony 5o toa,IaPartywHI havo evidence to prove such grounds. Such
Iesmrélonly, o_r,r?c?]rds,frolhaln arbHIra orare only required aftert |eqb);(eclt;nqﬁpart matl)<$sa|
sufffdenlinitial showing Ihal such grounds,exJsL Sea Carojina-VirgirXa Fashion Exhibitors Inc
v. Gunter. 251 N.8.2008,2355.E.%dg68,38§ 1376%%0?(“@1, ,a?wheret ero is 0 Jecnrve
basis to believe thal arbiralor miscondud has occurred, deposition of toe arbiralor may be
permitted and the deposition admilied In adicn for vacalur) A party's alleqanon, of toese
groundswnhoutas,havm?ollndo cnden), objoclive evidence should bo Tnsufficient to require
n arbiralor lo testify or produco records fromtoe arblralion proceeding.

8 Section 14() is Intended Jo Promote arbitral Immunity. By definition, almost all suits against
arbllralore, arblralion organizatigns, or roprosenlallvos of an arblralion organization arising
out ol too qood—ta,lto discharge ofarbiln | powers aro frivolous because of too breaoin of théir
rospedrvo mmunltz. SPu_rlou,s lawsuits against arbitrators, arbrtralicn or?amz(?tlons, and
represenlallvos of an arbitrafion organjzation orinvolvemo.il in cdlaierafjud|dal or
Udminlsirallvo Rroceedmgs dolorindividuals and onlitios from serving In such capacrUes and
Iharoby harm the arbtrallon process because of toe costs Involvad In defending oven friolous
actions. Parties conmdermg such litigation should be dlscouraged by Iha pmspact of paying
toolthatlcn expenses ol Ifio arbiralor, arbllralion or?amzatlo s, orropresonlatives of an
arblralion organization. Whon they aro nol, too statute enables toe arbirajors, arblralion
organizations orrT resentatlv?solanarblrallﬁn organizalon lo recoverlhelrllupanon
expanses and nol [0 lose toerr fee ard incur other expenses In toe cefense ¢l a ffivolous
lawsuit Tho terms "other reasonable expenses of liugalion"aro Intended lo Include both

mAVSNifaE o
- -—

qg) I1:an arbiralor orders a heartng. toe arbilralor shall set a Umu and place andgwo notice of

e heanng nol less Ihan,ﬂvedays bolore [ha hearing begins, UnIessaPartyto 00 arblralion
roceed ng makes an objection olackorlnsultldencgo notice not ater Inan toe beglnnlngol
oe hearing, too parly's appearance al too hearing vralvos Ihe objection, Upon request ol a

Par,l 10 toearblr,?ll?n roceeding and f rgo,od %ause shown, or'upon ho arblr%tons own
nilidlivo, toe arbilralor aY adjourn toe hearing from Uma'to limo as necessary bur may nol
Poslpono toa hearing lo a limo later than toal fixod by too agreamant lo arbitrate formaka

he award unless too parlies o toe arbitralon proceeding consent o a lalor dale. The arbilralor
may hear and decide Tho controversy upon too evidence produced alihougn a partywho was
duty nolif doflgo artht

h
rallon proceeding did ol appear, The court, on request, may direct tho
arbwalor?o conduct | e%eanﬁg prompt?yanJ]renélgrat|me|ydeC|S|on. ! y

(d) Al a hearing under subsection (c). a party lo Iho arblralion proceeding has a right to be
hieard, lo present evidence material (o toe conlrov my. and lo cross-examine witnesses
appearing al too hearing,

(0?)‘ Ifan arbiralor ceases or Is unablo toac| durin(l;, Iha arbtrallon proceeding, a replacement
arbiralor mosl bo appointed Inaccordance wilh Section 11lo continue Tho proceetfng and 10
resolve too controversy.

Common!;

1 Section 1515 a default prav|son and under section 4(a)is subject lo toe agreomenl of he
partios. Section 15(a)Is Intended lo give an arbjlralor wide latitude in conducting an arbilrallon
subject o Iho parlies” agreomen| and lo determine whal evidence should be considered. II
should be noted toal toe rules ol evidence aro Inapplicable Inan arblralion E}roceedmg excep!
toal 3narblratoris refusal to consider evidence material to toe controversy aésubstanna lY
reﬁudmes lhorights of a party b a ground forvacalur under soctlon 23(a)(3) S00 common?! 4

0 Ihis sacllcn.

2 As toe use of arbllralon Increases, there are more cases Ihal Involve complex issues. In
such cases arbiraiors are often Involvod In numerous prehearing realtors Involving
conferences. moUons, subpaenas, and olher preliminary Issues. Although tog present UAA
makes no specific provision lorarbiraiors lo hold Frehearlng conferences orlo rate on
R}rehmmary mailers, arbitrators probably have Ihe Inherent authority lo perform such tasks
umerous cases have concluded toal [n arblralion roceedm([]s, procedural mailers are wiihin
toe Brovfneo of too arbiraiors. Slop 4 Shop Cos. v. Gllbane Bldg. Co.. 364 Mass. 325,304
N.£2d 429(10732: Gozdor V. Detroit Auto. Inler-Insurance Exchange. 52 Mich. App. 49214
NW 2d436997 , Upper Bucks Cnly. Area VocaUonal- TechnicISch. Joint Comm, v. Upper
Cnly. VocaUonal Technical Sch, Educ. Ass'n. 91 Pa.Cmnwito. 463487 A2d 943
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avem particular arbjtratjon
on prejiminary mailers by
ities Art). P. 10; AAA
fEmpogmeni Disputes R o.
Proc. §32{d).

Addtlonalty, man¥ arptrallon organizations whoso rulos may o
proceedin do for prehearing confarcnces 8{1(1 lho léléﬁ?

rov (
arbuamrs%go, 0. AAACommgrcialArt.R.-l ; AAA Securit
Construction Indus Art). R 10, AAANInl Rules for Resolution 0
National Arb. Forum Coda of Pro, R 24,31; NASO Code of Arb

>

Sedion 15(a)is Intended to alto* arbilrators broad powers lo managa the arbitration Rrocess

botn hefore and ctoring tha hearing. Tnls sedion makes tha authority ol arbitrators to hold

prehean,n{; conferences explicitand is mean! lo provide arbilrators wilh tha authority In

a? () rlaecases'-sqLilre arties Iﬁ dagfz issues, sti Flatemallers. dentify witnesses,

EI vide summaries 0! eslimany, lo allow discovery, and lo resolve preliminary mailers.
owever, Il is not ihe Intent ol Section 15(a) to encourage diner extensive discovery or a form

ofmollontprtachce. While su%rr]\ metﬂodsldas d||stc)overyd0rprehe%r|ng con_fder%nces r(nay b([)j

appropriate tn soma cases, these should only bo ysed where they provide for a (airan

eEBedLl)tlousJ}spos,ltlon of tho (ear,bfra?lon] Pr cee |ng."Tno arLHrZIBrstuld keeP in mind the

goals of an expeditious, less cosily, and eflicienl procedure See alSo RUAA section 17.

3 Presently lho UAA has no provision dealr'ng wllh whelher lo allow an arbiralor |o granta
request lor summary disposition. A number ol courts have upheld Ihe authority of arbitrators o
dodde cases orIssues on such requests withoul an ovidentary heanng but have been
cautious In Ihenillg) ortol such holdings. Intercarbon Bermuda, Ud. v. Caltex Trading and
ransp Corp., R.D, 84(S.D.NY. 1933) (conﬂrmlng a summary adjudication by an

arpiralorbased on documentar ovtder}]ce byl xgrﬁse roservalions ? t decidin
arbitration cases without an ovt eoUoBv oarmg - Schlossingorv, Rosonteld, Meger Susman,

Cal App.4lh 100847 Cal. Rptr. 2d 850(1995) (upholding arbitrator's owaid based on e
summary adjudtettlon but cautioning that Ine appropriateness of such summary adion
depends upon whether Iha patty opposing a summary mation Is%/en a faler()Jé) ortumt)(to
Prese,ntl's position); Sutler v. Seymour Weiner, 62 M .A(Sle, 19488 A2d 192 (1985) (findng
hal dispositive motion Is appropriate on Issue of slaluto Ol limitations); Pegasus Constr. Corp.
v. Turner Constr. Co.. 84 Wash. App, 744.929 P.2d 1200 (1007) éco,n,cludm thal full hearing
ofajl evidence rega,rdln,g merits ofa daim If,u‘nnecessarywhom ecision can to made on
basis gl malion 0" dismizs): Put SO0 Prudenlia” Sec.. Inc. V. Dalton, 029F. Supp 1411 (N.D,
OKla. 1996) (vacating aiblrallon award and finding Jhal tho arbilrallon panel was gujlly o
misconductand qccecded Its powers In refusing 10 hear pertinent evidence by deiding case
without a heartn?l). Thus, althou%? some courts havo affirmed arbiraiors who have mado a
summar?;dlspos lon %I a case, e oglnl,ons |,nﬁ1|cate both a hesitancy to endorse such an
approach ona broad basis and a closer judicial scrutiny of [he arblratoris rulings.

Section 15(b) Is Intended lo altow arbtratots to decido a request for summary disposition but
cruy after a party rogucshng summary dispositio grlves appropriate noUcc and opposing
Bartleshavea reasonable opportunity lo res{)ond. he lan uage In section 15(o)1s based
Bon Rul?]]GofJA,MSComgrehenswe Arbitration Rules and Procedures. In ihg arblralion
context, (ho terms "request [or summary disposition” are prefcrablo lo_"motions for summar

judgment” or "motions o strike ordismiss for failure o stale a daim."” The latter lorms, whic

hdp/ /wwwgmucdiy(Jrpwtmenu/!)wrdrt/UAA2000.hini

SECTION 17. WITNESSES; SUBPOENAS; DEPOSITIONS; DISCOVERY.

(a) An artxlralor may Issuo a subpoena for tho attendance ofa witness and for Iho production
ofrecards and other evdence al'any heartng and may administer oalhs. A subpoena muslbe
served In Ino manner for service ol subpoonas Ina dwlacljm and, upon (monon\) loTha court
by a party lo the arblralion proceeding or Tho arbiralor, enforced In [ne manner for
enforccnenl of subpoenas ina civilaction,

t?ln order lo make Ihe proceedings fair, exg,edmou& %r\d ?ost effective, u&)on rewost o[a
rty o or a w.tness Inan arblraljon proceeding, an arbilralor may permit a deposillon of any
wtinosslobe taken foruse as evidence al the heartng, Includmg a witness who cannol be
subpoenaed foror is unable lo attend a heartng. Thearbitrator Shall determine tho conditions
under which the deposillon Is taken.

¢)An aibtralcr may permit such discovery as lho arbtrator decides is appropriate In lhe
E|?cumstances, taangplnto account [he n,egds of |?]0 pomes o (ho,arblralﬁ)gn Srqqeedmg and
g}Peecrne‘llfefected persons and the deslrabilily of making Ihe proceeding fair, expeditious, and cost

%ﬁ) Ifan arbilralor permits d|scovery under subsection (c), the arbitrator may ordera party io
e arblralion procor ding lo comply with tho arbitraloris discovery-related orders. Issue
subpoenas lor |he attendance of a witness and for Ihe production of recards and olher
evidence ata discovery proceeding, and lake action a?amsta noncomplying %arly to lho
extent a court could if the conlrovetsy were tho subject ol a civil action i this Stoto,

ﬁ An arbiralor ma% I,Sﬁue a orotecUvo order lo ?revent Ihe disclosure of rivileqed

ormation, confidential Infunnation, trade secrets, and olher information Brotec,ed from

dsttS(liosuro fo Tho extenta court could If Ihe controversy vrcro ho subject ol a civil acticn In Mil
ale.

(I) Al laws compelling a person undor subpoena lo testify and all fees for aIIon,dinF ajudicial
proceeding, a deposition, or a d|scoverK procoedingas a witness apﬁl,y o an arbilrallon
proceeding as if the controversy were the subject ofa civil action In'[his State.

(0,)[ The coun may enforca a subpoena or discovery-related order for the attendance ota
witness within this Slate and tor the production ol records and olher evidence issued by an
arbiralor In connection with an arbitration proceeding in another Slate upon conditions
determined by the court so as to make Ihe arbitration proceeding fair, expeditious, and cost
effective A stibpoena ordlsco,vehv-relaled order issued bg an arbiralor In another Slale musl
be served In the manner provided by law forservica of subpoenas in a civil action in this Slate
and, upan (motion] lo ihe court by a artr lo (he arbilrallon proceedng or Ihe arbilralor,
enforced in the manner provided by law for enforcement of subpoenas In a civil action In this

State.

Comment:
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am used Incm litigation, usually refer lo eitualuns where thero are no genuine issues of
materla? fact In dispute and aase can be determined as o m3'tor of law. In'mosl aroijralions,
Ine aiblirotors are not required |o make ru||ngsonl¥ asa "mailer of law," As discussod In lhe
comment |o section 23 cn vacalur, numerous courts havo held that arbilrators are nol hound
by rule* of law and their awards generally cannot ho overturned for errors of law. Because of
Ihis, Ihe terms "summary Judgmeni” cr "failure lo slate a daim" are misleading and the
language "summary disposition” used In lhe JAMS ru'ea is more applicabe.

4 Section 16(c)allows an arbtralqr lo “hoar and dedda lha coptroversy upon tho evidence
roduce ."lT%(o)generaIroIe In arﬁl,rann IstﬁaFIho rulos of ovrdor ee n)é)oﬁngflbg %bsRergse)d 1]
rdal Arb, R-33;

acneil TreaUse § 35.1,2.1: Cal. Civ, Proc. Coda § 1282.2(d); AAA Comme .
CentF“orPubhc esources, Rulesfog Non-Admmjgtered%r .ofBusm‘eﬁ Dlsp. R. il 1i

should bo noted that an arbitrator's refusal 'to cansider evidence material lo the controversy” Is
one ol lhe grounds for which a court may vacale an arblralion Own) under section 23(a)(3).
chov,?r, courts have determined thal arbtratore havo broad dscreifon as lo whal ovtdence
they will consider. Cold Mountain Builders v. Lewis. 748 A.2d 921 (Me. 2000).

SECTION &% REFRESENTATION BY LAWYER. A party to an atbilralron proceeding may be
represented by a lawyer.

Common!:

1 The Drafting Committee considered bul rejnected a proposal lo add "or any olher peison"
after "on attemOﬁ.‘iA concern was exprengd about Incompetent and unscruptlous initivkiuals
especially in securities aibtralion, who held themselves out as advocales.

2. This section is nol Intended lo preclude, where authorised by law, representation lnan
%rblraljo, ?roceedw,% b%mm |ﬁuailswh0 aro not licensed lo praclice law either generally orin
the Jurisdiction In which die arbllralion s heto.

3 ,Sectli§n4bK42 rovideswalawajver?fiheri ht Ig,be represented béan att?rne url)dr
section 18prior to tha Initiation ofan albtralion procee mqundersechon Is Ineffective, bu
%rg]gmlg\{rear”%ﬂd a labor organization may waive Iho rightTo representation by an allomoy ina

hl2p-//www.gmu.edu/ilcp;utmeTlshwi/dre/UAA2000 him m
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I Presentli/, UAA soctlon 7provides an orbtraloryviin subpoena aulhontyonly o require lhe
allondanca of witnesses and production ot documenis al Iho hearing (RUAA section 17(a)) or
I(i dwmse 3 Witness who Is,una}]bleto atéendahearm?( UAA seﬁu n 1Yﬁt()??] Sﬁctlon 1 B
allows on ajbilralor lo permit a hearing deposition only when such deposillon will [nsure Inal
lho proceeding Is "fair, expeditious, and cosl effective™ This slandard'Is also required In
section 17(c) Congerning preheanng d|scover¥ and In section 17(g) regarding Iho enforcement
ofsubpoonas or discovery orders by oul-of-stale arbiraiors.

Secticn 17(a) and ?h) are not waivablo under section 4(b) because they go lo mo Inherent
power ofan arbiralor o pravido a far hearing by insuring lhal witnesses and records will be
avajlable at an arbilrallon procee,dmg. Tho other subsections o] 17. Including whether lo allgw
prehearing dscovery, can'bo waived or varied by agreement ol Ihe parties under section 4(a).

2. Theaulhorlly In UAA section 7which Is limiied only lo subpoenas and depositions loran
arbilrallon heann? has caused soma courts lo concludo' that "pretrial discovery Is nol available
undor our present statutes O'-arbltratlop,” R/ppov. West Am. Ins. Co., 1993

Conn, ?uger.CL, Dec, IZJI 932; S(fogﬁo unonY] Fush. 614F.24 350 (4h I 1%2 .
slating thal p3rty 1o arbllrallon conlrad had no r|? | [o prehearing discovery). Others réquire a
showing of extraordinary circumstances before al

owmgmscovery. 568, 0.4, In re Delulemar
dl Navfgiazlone. 153F.RD. 52 (E D, La. 19941;Or|en al Commsreial &Shipping Co. v.
Rossoel, 12SF.RD, 398 (S.D.N.Y. 1909). Mosl courts havo allowed discovery only a! tne
discretion of lha arbiralor. See, 0.g., Stanton v. PaineWebber Jackson & Curfis, Inic., 685 F.
Supﬁ 1241 (S.D, Fla, 1988): Transwostem Plpolino Co. v. J.E. Bleckbum, 831 S.W 2d 72 (Tex.
CL App. 1992) The few stole arhilraUon statutes Ihal havo addressed tho matter of dscovery
also leave thase Issyes lo [he discretion of the arbitrator. Massachusells-Mass. Gen. Laws.
Ann. ch.251, § 7(e2 (providing that anly the arbitrators can enforce arequest for production of
documenis and en r{uiaon land tor Inspection and other purposes); Texas-Tcx. Civ. Prac S
Rem. Code Ann. § 17 .OO?ﬁb) (staling That arbilralor may allow d%posnmn of adverso witness
for discovery purposes) Ulali-Utoh Codo Ann. § 78-314-8 (providing that aiblraters may
order dscovery In Iheir discretion), Mos| commentators and courts conclude [hal extensive
discovery, sayoev%ed in civillitigation, eliminates Ihe main advantages of orbitrallon In torms of

cosl, speed and efficiency.

3 The approach to discovery in section 17(c) Is modolod after the Cenler for Public Resources
CPR) Rulos for Non-Administered Arblralion of Business Disputes. R 10and United Nations
ommission on Intemalional Trade Law (UNCIRTAL) Arbitration Rules, Arts. 24(2?],,26 The

language follows the majority approach under [he rase tow of the UAAand FAA which.

provides [hal, unless Ihe contract specifies lo Ihe contrary, <Jscrelion rests wtlh the arbitrators

whelher lo allow discovery. Tho d|sc0ver,¥‘procedur‘e in section 17(c3 is intended lo eld lhe

arblralion process and ensure an expeditious, efficient and Informed arblralion, while )
adequately protecting the r(llghtsollh ponies. Because section 17(c) Is waivable under section

48&?, (}he proyision IS Intended E?,enco ﬁage Bharhes I? Hegoltl]ate |helr own discquer

procedure.”. Section 17(d) establishes (haauthority of Ihe'arbiralor lo oversee ihe preheanng

oo IGAARim 0B



process and enforce dscovery-reialod orders In ihe samo manneras would occur Ina c'vx
action, thsreby minimlilnp 1hé involvement of (ond resort of tho parties to) the courts during the
arbifral discovery process.

Atthe same time. It should be deer thal in many arbitrallona discovery Is,unnecossa,rﬁ and that
mo discovofy contemplated by sqctign 1750)and (d)Is nol ooexioniiva with that which occurs
>nthe coursé of dvil liHgatlon under federal or stafe rules of dvil procedure. Although section
17(c)atkws an arbitrator to Permn dtecovory so that parties can obtain necessary information,
the'Intent of tho lanquago Is Thal sudt discovery 15 lo limit [hat tfscover bZ consderations of
fairness, efflchlenc an ggsl. Because sectlon,ligc Is sub&ectlo Ine parties' arbitration
agreement, they can dedde to eliminate or limit discovery as best suits thalr needs.

a. The simplified. straightforward approach to discovery relteciad in section 17(9—(e) Is
remised on ?rae afﬂrmanvF]Artzo hé) aréles,t,ocooperate lP the Eromft ?nde ICIeBI
omPenono scovery. Tho standard for decision In‘particular casSes I left to the atbitralor.

ntent ol secton 17 sfmiiar to section 8(t2 which litows arbitrators to Issue provisional

The
flexibility to ensure that Ihe discovery process Is

remedies, s e Prant erbitratoni tho power an
lairand expedlious.

5. Insection 17most of Ihe references Involvo mparties to tha arbitration roceedln?.”However,
somolimos arbitrations Involve outside, th|rdlpart|es who may bo required oglve tes |m0n¥ or
roduce documents. Sedion 17(c) provides that the sibitrator should take the Interests ot Such
affected Persons] Into.account In‘determining whether and lo what extent efiscovery Is

ag roEn%e. Saction 17%bﬂhas been broadened so that a *wilness* who Is nota Pa y can
request Ina arbitrator to aflow IhatPersonstestlmonyto e presented at the heaftng by
deposition I1Thal person s unable lo attend the hearing.

8. Se[ctiton, l7(d)e§piidtly slfates éhal ifan arbilralodr,allows discovery, Ih,? arbi}ratolr has thho
uinonty to Issue subpoenas fora discovery proceeding s osition, ThIS Issue.has
Becomeypart?culaﬁy Irﬁportant as aresult oi/tﬁe.holdmg%n L&B%E\Wd%?orp v, Na ionst Sierce
Foundation, 190F.3d 269 (4mCir, 1999), Inwhich ihg Fourth Circuit Court of Appeals found
that, under Iangu 0 In tho FAA similar to thal IH section 7 of ho UAA, arbitrators did not have
ower t0 ssue subpoenas to non-parties o produco matorials prior o tho arbitration hearing.
his holding ts contrary to that of Ihroo federal district court opinions under tho FAA thal havo
Fr]fgrced afl |tial subpoonas for\Pnehoartn dlscove[gso thal arbitrators could make a ful an
alrdetorminailon, Amgen, Inc. V. Kionoy Clr. of Delaware County, 8/8F, Supp, 8/8(N.D. lt.

 Meadows Inc mnity Co. v. Nutmeg Ins. Co., 15/F RD. 42(M.D, Tenn. 109@;Stanton
Y. Paqo ebber Jagkson & Curtis. I&%‘ FFUJ)I.P 124%68.D.Fa, 1988). However, In
nla n}/ nsurance Co, v, American Contennlat nsurance Co., 885F, Supp 69(S.D. N.Y.

) hecouréenforcedeubpoena or documents of a non ang ul refused enforcement ot
a subpoena to depose thal person because to do 5o would requiré Ihe person ta appear twico-
enco for the heartng and once for Ihe deposillon. Because of Ino unclear Case law, soction 17

http/rwww.gmuediydepvtmmiiiTiwfilfc/UAAIOOONtm m
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artxlralor allcmpicd lo subpoena documenis from a nonparty. compelilor. The court held hal,
although arbitrators do havo authority to issue subpoenas, iRis subpoena was inappropriate
because IIrogured tha nonparty to |vu|gfe, certain Information which.m aly pul ltal'a
competitive dts'ivantago ano was nol sufficiently relevant lo Ihe arbilralfon case.

Tno Inlent of section 17(s lo follow me present approach of courts lo safequard die r|fqhts of
thin) parlies while msunng Ihat there Is sufficient disclosure of Information 1o provide for a full
and'fair hearmg., Further development In Ihis area should be tell to caso law becauso (1)t
would bo very dilficull to draft a provision lo Include all the competing interests when an”
arbtrator |sstios a subpoena o,rdlscoverxorderagalnsla non@artg 0p., courts seom Io,glve
Iesserwe&%;h,! tononpart/s claims Ihatan issue lacks relevancy as opposed lo nonparty’
claims a mailerjs protected hy prIv.to%;e); (2)state and federal administrative laws allowing
subpoenas or discovery orders do not make special provisions for nonpartios; and (3) lho
courts have protected well tho Interests of nonparties In arblralion casos.

9 Section 17(g)ls Intended lo ellow a court in Stale A %thestate ado tmq tho RUAA) lo givo
elfoct le a subpogna or any discovery-related ordor Issued by an arbiralorn an arbl/atlon

rocoodii>yin Slate B without Ino ne?d forgw 8artywhq has received Ihod;ubﬁloena firstto go
0a court In Stale 8la receive an eﬂ orcTa e order, ThIS r?cedurewoul ell |natde
duplicative court proceedln?s In both Stale Aand Stale B before a witness or record or other
evidence can ba produced Tor Ihe arbitration proceequ In Stale B. The court In Stale Awould
have Ihe authority lo determino whelher and under whal approphate conditions Ihe subpoena
or discovery-rolaied orders should bo enforced egalns| a resident In Stale A" Similar lo the
Ianquage In l?éb),an (%, Ihe stalulo directs Iho Court lo enf,o,rcesuhﬁ enaf and cfiscovory-
rbaled orders lg "make the arbitration proceeding fair, exp-gtﬂhous.a cosl effective.” Tho
[ast senlenco of 17&;)reqmres Ihal tho subpoend bo served and enforced under Iho laws Ota
dvllaction In Stale Awhere ihe request lo enforce Ihn subpoena Is being made.

Becauso jhe procedure outlined In ,17(g? Is new, a party attemptin? louse this process In
anothersslate should reference section 7(19)In ihg subpoena or dtscovery-ralaled ordorso Ihat
Iho parties, persons served, and Ihe court Know of this authority.

SECTION 18 JUDICIAL ENF(&)R?EMENT OF PREAWARE RU%JNG, BY ARBITRATOR. If
an arbilralor makes a pmaward ruling In favor of e party o ha arbitration proceed n% tho party
may request Ihe arbitrator to Incorparate the nJUnq inloan award under Section 19,

prevailing Part may make a [molion) o 1ho court Toran expedited ordor lo confirm Ihe award
undor Sec |0n%2 Inwhich caso Ihe court shall summarily decide the (motion). Tho court shall
Issue an order lo confirm Ihoaward unless lho court vacates, modifies, or corrects ihe award

under Section 23or 24

hrpfAnnngmuedLfictparnmiorerianfa/AUAA00CHM 22205
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(d) specifically states Ihal arbitrators havo subpoena authority for discovery matters under tho

7. Section 17ﬁ0has boon broadened lo Include witness lees forattendin n?n-heartng
depositions or discovery proceedings and indicates that the sama rotes In ¢hnl actions apPIy to
ahrbtrallon Rro*ee,dln%s Forcompellmg a person under subpoena lo testify and for compelling

lho payment ofwitness fees.

8. Third parlies. It is dear from_Iha case law |hal arbitrators have the power under the UAA
(section 7)and iho FAA (section 7)to Issue orderu. such as subpoenas, to non-parties whoso

[nformation may be necessalr:yforafull and fair hearin .Am?en. Inc. v. Ki neg Ir. ol
Delaware Countg. Ltd, 870F. Supp. 878 (hotding Inal arbilralor had tho gower

undey FAA lo subpoena a third party lo produce documenis and'to testify ata depositio
Meadows Indcm.%e.v. NuImeé’In!C(Pﬂ JB%F RO. 42?M6.Tenn. [ %ﬁld(ﬂlg Hn'ﬂ
because the burden was minimal, die nonparty would have lo produco documents pursuant to
arbitrator's subpoena under FAA): Stanton v. Paine Wobber Jackson & Curtis, Inc.
Supp. 1241 (S.0. Fla. 1988 (Slﬁ),oldln% subpoena Issued by arbilralor under FAA Thal )
r.onparties musl eppsor at pr swégg onference and arbitration hearin P Ortvers Loca) Union
No. 639v. e? ra ASaIFas _orﬁ)., F. Suépﬁ], 364,360 (D.D.C. 1981% ha Uniform
Arblirallon Acl provides for ino Issuance cf subpoenas by an arbitrator non-pargwltnesses
alan arbitratio proceedm?,to compel their lesiimony of Ihe production of documenis*).
United Sec. Workers Local 893v. SchmlU, 576 N.W"2d 357 (lowa 1908) (holding Ihal ha
tara Arblrghon Ac| co,nferF on arbwamrs(Jhe, owertosub;tjoena nonpartywnnesses%; tutsee
COMSAT Corp. v. National Sder.ee Foundations, Supra; In eg,ntXAIns. Co.v. America
Centennial Ins. Co,, supra. Some state arbilrallon laws broaolyajKv arbiraiors lo enforeo
subpoenas for discover purgoses the samo as Ina dvll proceedmﬂg which can be Interpreted
e

to include third parties. Kan, Slat. Ann. § 5407 Cal. Civ. Proc, Code § 128305(d); Tex. Civ.
Prac. &Rem. Co eAnn.% 171.007%3;%tah Code Ann. S 7B-3la~ 3 %0

Presently under Ihe UAA and tho FAA the courts have allowed non-Pameslo challenge lho
Propnet ofouchsubgoenasorolherd|sc0very-re|at0dorders of arbitrators See 09. Integrity
ns..Co.v. American Contennlal Ins. Co.. supra. Il muslbe remembered that such croers by
arbiraiors. like those usuod by administrative agendas and unlike those |ssued by courts, aro
nol self-enfordng. Thus, a non artYwh0d|sa rees wilh a subpoena or other order issued by
on arbilralor simply nood nol ¢ mpgl. Al Inal point Iha parly o o arbllralion proceeding who
wants [ho nonparty to tesmy_orgaro uce Information must proceed In court to enforce tho
arpitral order. Furt ?rm?re cither tho nonparty against whom tho order has been Is uedor{]he
other parly on behalf of llte nonparty can Hoa motion lo quash tho subpoena or arblral order.

In delormlning whelherlo enforce an arbliral subpoena, tho courts havo be?_\p ver¥ s&lgitous of
lho ngnﬁart)ﬁsﬁawfoﬁatperson challe%n such an or Sr. For example. In Routars Ltd. v.
0 nc., 23LAD 2d337,

Dow Jones Tolerate, Inc., 231 82 N.Y.S.2d <50 (N.V. App, D, 1907),an

hup Awww.umucilurdepiilmer.is/Isw/drcfUAAZOOO him 22208
Uniform Arbitration Act Page 520f77
Comment:

1 Section 18]s currentIYI the law In almost ,aIIJunsdlctlonf lo enforeo preaward ﬁrbtral )
determinations. Because Ine orders of arbiraiors are nol self-enforcing, e parly who receives a
fayorable ruling w.th which anotheré)arty refuses lo comply, mus| apply lo a court lo have lhe
ruling mado an onforceabe qrder, Sag. €.9., Southern Seas Navigation Lid. ol Monroyia v

E s st o o o S o ot A Gyl
Ga’noswl\o Fin., 7%9F.2§ 1818 th Clr, Sién?orcing undor FAA or itrato'ris'inloﬁm award

I

requirin cii)i to continue gerformance of coal é)urchaso contract unta further ordor of arbitraecn

panel); Fraulo v. Gabolll. 37 Conn. App. 700 57A2d704(1095a (enforcing under UAA .

Rﬂrehmmar orders Issued by arbilralor regarding sale and proceeds of property); See €IS0iill
acnell Treatise § 342.1.2.

As a general proposition,.courts ere very hesilanl lo review Interacutory qrdors ol an arbilralor
The Ninlh Cirguitpln ErdJOP—E ner?I&E)%),oratlon V. A{merlcanXrﬁfra&mﬁ%s?qatmn, 47BF.2d
248251 (Olh Clr. 1973)slated Ihal ludicial review prior lo llia rendition ol a final arblrat|co
award should be Indulged, ttal all, only in the mosl extreme casos,” The court concluded Ihal a
more lax rote would Iroslralo a basic purpose of arbllralion of providjng for f@ﬁﬁ%
sposition.without tho expense and elayofacourtpproceedm% In_Harl  Mutual Casualty
VL 421 Pa 141,145210A.24°701.704 (Pa, 19602,| e Pennsflvania Supreme
Court hold hal lo allow challen?es o an arbitrator's interlocutory rulings would be
"uW&k}abo " Massachusolls also rc]ocled tee aEpeal of an Intérloculory order In Cavanaugh
v. McDonnell S CO,, 367 Mass 452,467,258 N.E.2d 501,664 (Macs. 1970), noting thal lo;
allowacouhtoraviewan arhlraloris Interlocutory order "woeld fond to render die proceedings
neither one thmﬁ nor the other, but transform them Intoahﬁ/bnd, art Judicial and part )
arbllrational.* Thus sedion 16requires a court lo enforce the preaward ruling unless Ihe ruling
should'be vacated undor ihe standards for oonfinning, moditying, or vacating awards undor
sections 23and 24.

Courts havo considered more closel ,subslﬁqlimchallegpfs R reﬁrvard rtwln soharblh—'ore

roun Mf(ﬁnvnfggorcon dentj mXA' In Hul unlmﬁ Ig ing Plantv, ?C élse S
unici esaleElectric Co ' 414 Mass. 609,609 NE.20460(1993) Ihe defendant
refused lo lum overc?rtam document? lo Iher;[)_lalntlff %es ile an arblral subpoena re umn,g
such, becauso Ihe defendanl claimed Thal portions of Iho documenis contained allomey-cliznl
and wprk-product pr|V|ques. Afler ihe supervisor of public records had deeded issues arising
underho public records Taw, he court concluded Ihal because Ihe mailers tellunder
Massachusetts pubic recordé law, thevgue,stmn or privilego was within lho discretion of the
judge and not the arbtrator. 500 also Worid Commerce Corp. v. Minerals & Chem. Philipp
Corp, 15AD. 432,224 N.Y S,2d 763 (1962) (holding Inal court and nol arbitrator decides
whelher documenis of non-party to arbitration are protected as confidential); Civil Serv.
Em;flo ees Ass v, Soi)er, 06Misc. 2d 230431 N.Y.S 20 %9,60[) vacating award of
arbilraforwho |nc0rrect¥determmed,prtwlgge of pattern’s confidential fecords): DiMania v.
New York Stele Oepl of Mental Hygiene, 87 Misc. 2d 736, 308N.Y.S.2d 590 (1976
governdmg decision'Ot arhiralor re(t]ardmg dlcnl'sg

rivilego of confidentiality%, OmPgre Great
cott Supermarkets, inc. v. Teamsters Local 337,363 F. Supp. 1361 (E.D: Mich. 1973)
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M tfn? that arbtrator does not exceed powers In contract under FAA 510by ordering
roc‘iuc lon of documents, with deletions, matgattx dalrra are subject lo altomery—,dle |
nv |ego . Becauso ofjne Involvement of Important logal rtghls. a court should review more
carefully'claims of confidentjality, bade secrets vallego orolhor manors pratedod fram
disciosuna Ihan other assertions that a preawatd ctrier of an arbitrator s Invalid.

2. Section IB slates thal a p3rtymay request an 'expedited ordcfundor section 22, In which
casQ thaﬁoup shall summarily dopdo tha moton?.'That Lan uaﬂo ,15 amnarlp Ihal found In
section 7lhala courtIna pracoe ngi lo compel of slay arbitratioh should act ’summarily,” Tho
erm, ’exFedltedlhas toon usc-d In olher statutes and coun rates, QU.S.C. § 1252(0X4) (an
mmigration statute providing Ihal when a parson Is de oneP and Dos an appeal, l'Th I'he
he duty ol tho court o advanco on [ha docket and lo oxpetfla to Ihe greatest possible exlonl
he disposition ol any case” under Iha statute): Fod, R Gv. P. 65 (providing Ihal If on adverso
party contests a court's ﬂrantmg ola temporary restraining order the coun mus| proceed as
expeditiously as "tho cnfte cf | Ustice require’ ?ndlha hearing fora rehmmarY Injunction "shall
be'sel down forheartnfq al Ina earkesl possihle imo and lakes precedence of all matters
except older majlers of ha same character ). Cal. St. Bar P. R. 203 (stalmq thal In cases
nvolvmg Ine stale bar In Caifomia, *amolion lo se| aside or vacaig a default Judgment shall
be decided on an expedited basis.”). Tho Intent ol tho lerm "expodilad” Is thal a court should,
o lhe extent#)osmbla advance on fhe dockel a mailer Involvmgnlhe enfocementofan
arbitrator's proaward rating In order lo preserve the Integrity ot the arblbalion proceeding which

Is underway.

(rial court should
!

s S
expeditiously and without a Jury trial determine whe sweaward ralino should
0 enforced. Grad v. Wel leries, 660A2d 903 (D C, - Wallace v. Wlodenbcck,
251A.0.2d toat 674[%.Y

3
0. S 24 230,231 (N.Y.ABp. Gv. 7) Burke v. Wilkins, 131
%pp 667507°S E2d 813( $ §
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W.30 816 (Tex. CI. App.

3 There s no provision in RUAA section 28 ran appeal fram a court decision on a preaward
ruling by an arbiralor. Tho Infanl of Ihe slaluto is nol 0 allow such orders from a lower court lo

bo appéaled.

4. Anarbitrator's order denying a request lor e preaward ratmg(;1 Is nol subject lo an action for
review undersecdg,n 16becquse (t) such a provision would lead lo delai/ and moro ||I|qa||on
without corresponding tonefil lo Iho'process and (2) [he primary reason to allow a court lo
c?]nsmer,afavorable roawgrd ruling'Is because such arbitral orders,ar? nol sell—enforcmgﬂ.l
Thep r||e?whosopcawar reque; sIorrellgfare denied bbanarhlra or can seek review of
Such dental alter The find award'Is issued under section 20, vacatur, or section 21, modification
Of correction of an award.

iAo 78

(bz A F\motion] under subsection (a? mustho mado and notice given lo all parties within 20days
after Iha movant receives notice of lhe award.

(]%A part¥ lo (he arbtrallon proceedng musl oive nonce of any objection lo Ihe [motion) within
days afler receipt of Ie notice.

(@la (molion% o the courtis pending under Section 22,23, or 24, Ihe court may submit lhe
claim lo the artxlralor lo consider whether lo modify of correct he award:

(t) upon a ground slated In Sedion 24(aX1) or (3);

S]Z)beca,use Ihe arbtrator has nol mads a final and definite award upon a cfaim submilled by
Iha parties o Iho arbllrallon proceeding; o

(3) 1o darify Iho award,
go) An oward modified or corrected pursuant lo This ssction is subjoct lo Sections 19(a), 22,23,

Commont:

ection 20 proyides a mechanism Insubsections, (a), (b) and (c)[or tho parties lo appl
dllroct? Fo lho arkg)lralors Io_mognyorcorrect an award g_n)d(ln)su, se(cMm &ii EJra courtigpy
submliran aw,iard back lo Irio atbllralgrs lora determination wheiner Ju modify or correct an
award. The silualxon in subsection (d) would occur if either party under soction 22,23 or 24
files a molion wilh a court wiinin 80days lo confirm, vacate, modify or corrod an award and
ihe court deddos lo remand the mailef back lo [ho arbilrators. Tho revisod alternative Is based
on ho Minnesota version of Iho UAA Minn, Slat. Ann. §572.10: so0 alSo 7101ll. Comp, Stat.

Ann 59 Ky. Rev Slat. 417.130.

2 Sedion 20servos an Important purpose in lghl of ha arblirallon doctrine of fundus olfldo
which is “a general rule In common law arbitration [hal when arbiraiors havo executed iheir
awards and'dedared |heir decision Ihoy are Unctus officio and havo no power lo Erocoled
further. Mercury O Rer. Co. v. Oil Workers, 107 F.2d 880.883 (10th Cir. 1851?(: €0 also
Intemalional 8hd. ot Elec. Workers, Local Union 1547 v. City of Kelchlkan. Alaska, 005 P.2d
(l/-\las,ka 1691); Chaco Enerﬁ;y 0. V. Thercol EnongyCo., 87N.M, 127,637 P.20558
1981). LinderIhis doctrine when athilralors finalizo an award and deliveril lo |he parties, Ihoy
can no longer act on the mallor. See 1Domke on Commercial Arbilrallon §822:01,32.0:
SGabneI M. Wilnar, ed. 1896[) herelnaller Domk % Indeed becauso of tho TUndus oflido
octring there IS soma guestion whether, in tho absence ol an authorizing statute, a court can
5%%%(1 an arblralion decision lo [ha arbiraiors who Initially heard Iho matter. 1Domke

htlp/hvmv.gmu cdiydep.irtmenls/Wdrc/UAA2000 him 22/
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5. Soction 16requires an u/bltratoris ruling to bo incorporated into an "award under Secuon 19"
bocauso (or procodural purposes there must bo an award under Soclion to (ora court lo
confirm under section 220r'lo vacaio. modify or correct under sections 23 or 24,

SECTION 18 AWARD.

(a) An arbiralor shall make a record otan award Tho record musl bo signed or olrierw.sa
authenticated by any arbilralorwho concurs with [ho award. Tho arblralcr or tho arbitration
orBmeanon aha quwe notice of tno award, Induing a copy of he award, lo each party lo lho
arblralion proceeding.

b) An.award musl ho mado wilbn tho limo specified by me agreomenl lo arblrajo or, I|.nol
gp)eﬁqmgvﬁjerem, wilhm ﬁle lima ortpere[ﬂ)y I%e court. ¥he coﬂr_t ma exlané cr Ihe parties |0
Ihe arbitration rocee?mg may agree Ina record |o extend Iha lime. Tha court or he %ames
may do so within or afterlho timé specified or ordered, A party wajves an¥ objection Ihalan
gward was nol timely maP%unlesdeho party gives notlca of tha objection o Ihe arbilralor
efore receiving nolico of lho award.

Commsnt:

1. Tho terms "or olhenvtso authenticated” are Intended lo conform wilh ina Electronic
Slgnatures In Global and Nallcnal Commcree AcL 15U.S.CA § 7001, noled in section 30. An

af iraloy can eéecute arl award by an electroﬂcsippaturﬁ which I Intgnd,fd lo mean "an
electronic eoun ,symbo,orProc es ottachod 10 0 oPmaI assoclated wilh a contraa or olhor
nd executed oradapted by a person wilh The Itentlo sign Tho record.” 15U.S.CA §

SECTION 20. CHANGE OF AWAP.D BY ARBITRATOR.

a) ...On (molion) to an arbilralor by a parly to an arbitration proceeding, the arbitrator ma
r(r12>d|fy0r orrec?an award’; yapary P g Y

(1) upon a ground staled In Section 24(aX1)or (3),

% becausti It]ﬁ arblraler hasnolmado a final and definite award upon a claim submitted by
parties lo Ihe arbitration proceeding: or

(3)to clarify Ihe award.

hilp:/Mvw girmedu/depaciTientsiZuw/drc/UAA2000 him 272/ 03
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3 . Tho grounds In section 20(a) and (d) are essentially (ho samo as those In UAA section 8,
which Prowdes Iho,Pames wllh a limited opportunlly I request modificallon or correction of an
arbllrallon award either (1) when thero Is an oner a$ described In section 24(a)(1) for
mlscalcul?non 0rm|slakef In d,escrlﬁ)tlon? " In section 24(aX3) for awards |mRor ed In form or
92% for Iha pUJpose olcla |f¥,|n [ha aware.” Cgac%FnFr y Co. v, Thercol E ergY Co, 97N M

7637 P.20'550 (1961) (finding an amonded arbllralio award for purposos other than those
enumerated in slaluto lo void).

Section 20(3%2) and (dX2) Induda an additional ground (or modjfication or cqrrection Ihal Is
based on FAA soctlon 10(aX4) where an arblratoris award Is eilher so ImPerfocUye cuted or
Incomflete Ihalllls questionable whelher Iha arbiraiors rated on a submitted Issue. S€e, e.g..
Flexible Mfg Sys. Ply. Lid. v. Super Prods. CogJ., 80F.3d 86 (7ALCIr. 1896); Americas Ins.
Co.v. Seagull Companii Naviera, S.A., 774 F.2d 64 (2nd Clr. 1866).

4. Trie benefit of a provision such os soction 201s evident In o comparison wllh the FAA. which
has na similar provision. Undor Iha FAA, there Is no statutorx authodly for partlos |o request
arbtratore Id correct ?,fmodfy vu%enterrors. Furthermorﬁt e FAé\ has on(l)ya imite

exception In FAA soclion 10(@)(5)fer a court to order a rehearing before ihd arbiraiors when

an award Is vacated and tee limo wltoto which tno agreement required tea award to o Issued
has nel expired This lack ofa slaluloty basis bolh forarbiraiors o clarify a mailer tied, In

mos! Ir}‘stances‘ fora court |o remand cases to arbiraiors has cdaused confusmcg £aso l?w

under lhe FAA hether and when a court can remand or arbilrators can clarf

rheﬂgardmgTw

mattere See lll Macneil Treatise §837.6.4.4:42.2.4 3 Logion Ins. Co. v. VCW, Inc., 183F.3d
872 (8nClr, 1890), Tho mechanism for correction ot orrore In RUAA soclion 20onhances tee
efficiency of the arbllral process,

SECTION 21 REMEDIES; FEES AND EXPENSES OF ARBITRATION PROCEEDING.

(a) An arbilralor may award unitivedamaqe,sorolherexemplar relief Ksuch an award Is
authorized b,}(law In'a civil action Involvm? ris same daim and tée evidence Produced aime
nearing |usiifios tea award undor Ihe legal standards otherwise applicable lo lho daim.

gb?)An aibilralor may award reasonable ajlomo/s tees and olher reasonable expenses ol
rolralion Il ouch an award Is aulhonzed by tew In a dvll action Involving Iho samo daim or by
Inoagreomenl ol Ihe parties lo Ihe arbilrallon proceeding,

() As lo all remedies other than those autharized by subsedlons Sa) and (b). an arbilralor may

odersuch remedies as tee arbiralor considers Ju3iand appropriate under fee drcumsianc
01[Ih0 ar%ﬂra?mn proceedlmg, T e,#act teal such)a remed %Bu%ﬁ not orwouldgnot he grantedegy
tee court Is nol a ground for refusing lo confirm an award under Section 220 for vacating an

liup/ /wN\w.gmuedu/departmems/law/drc/UAA2000 him 272/
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award under Section 23
ﬁt}i){hemgrréttralor's expenses and lees, togaWer wiW outer expenses, must 60 paid as provided

(a). . Ifan arbitrator awards punitive damages oy other exemplary roiiel under subsocion (a), the
a>t)itialor shall sPeofy In ho award the basls In fact justifying and the basis In law authorlzln(f;
Iho'award and slate separately lhe amount of [he punitive damages or olhor exemplary relief.

et

1. Section 21(a) Provides arbilraiors tho authority to make an award of punitive damages or
ief; however, Ute partes b){ agreement cannot confer such authority on an

otri,erexemPIary Telief [
arbilralor wttora iho artxlralor by law could nol omerwlse award such relief,

In re%ard 1,0,Bunitive damages, itis now well established Ihﬁtaibltralors have authoritz to
awar Bunm e damages undor the FAA. Maslrobuono v. Shearson Lehman Hutton, Inc., 514
U.S. S2(1995). Federal authority Ia In accord wilh Iho pre, onderanceoldeusmnsg)é%ng Ihe
UAA and slale arbitration statutes. See, 0.q., Bakerv. Sadick, 102Cal. App. 3d 61 at.
Rptr. 076(1004): Eychnorv. Van Vieel, 8 P.2d418210£CoIo, Ct.AEp. 1993): Richardson
Greenshields Séc., Inc v. McFadden. 009 So, 20 a. DIsl. Cl. App. 1937), Bishop v.

F
Holy Cross Hosp,, 44 Md. App, 608410 A ]986'R0d ers Bullders. Inc. v. Mc§ueen
TONE A (5’331@. .2dpp726(1985)r i §1 NC 560341 N £o

ot TR o ek BB U S 1
(éGS. 24700 (Tex. Cl. Apo 1984):Andorson

007): bul soe Garrity v. Lylo Stuart, Inc, 40
(1976); Leray v. Waller, 21 Ark. App, 292.731

Ind, v. East C |ca%0 Fed, of Teachers, 422
Assocs., 102N.M. 607,698 P.2d 830, 802

Ilan arbilralor decides 10award puniiivo damages under oodion 21(a), nol only mus| such an
award be authorized by law as if the daim were mado Ina civil adion. bul Iha arxlralor also
mus| apply Ine samo Ie?al standards o Ihe claim as required ina dvll adion and Ihe evidence

mus| be suffident lo lusfify an award ol punitive damages.

2 Sedion 21(b)authorizes arbitrators lo award reasonahle attornei/'s fees and olhor
reasonable expenses ol artxlralion whore such would be allowed by faw ina civil action; In
addllion, partes mayProwde,for lha remedﬂy of attorney’s fees and olher expenses in lheir
agreomenl even if ol clherwiso authorized' by law.

rphwgoetizmo BLuUAITHM
—— —

hocftpay and not mowing employee Inantidncnmination daim 10 allompt recovery of punitive
e e e e B e B
Ansmg oum I%d EmploymenfRetaﬁonth Section CfS?](May 9.180g FT e argifr)a?gr should
be empowered lo award whatover rollofwould be ayallablo in“court under Iho law ™). National
Academy of Arbilraiors, Guidelines on A/bilralon of Statutory Claims Under Employer-
Promulgated System,sArt 4?,D) (May 21.1997) ("Remedies should be consistent w.lh iho
slaluto Or statufes bem(r] a]pﬁned, and(\i\ulh Ihe remfdlesaé)art would havo B?cefved h:ad lho
caso been tried In Couft These remedies may well exceed We traditional arbllral remedies of
reWTIatemonI and bade pay, ana maP/ Include witnesses'and attorneys’ fees, cosls, Inlenes|,
punliivo damages. Injunctive relief, efc").

3 Sedion 21(c) preserves |he traditional, broad ri Blofar ilrgiors lo fashion remedes S00 Il
Macneil Treatise Ch. 36; Michael Hoeitsxing. Remedies In Arbitration, Arblirallon and The Law
1964) (annotating federal and slate decisions). Generally their authority lo structure relef Is
egned,andgrcumscrtbed,gol ber&;al prind eorPrecedentbuIb hroad conce ts,ole%gya
an Musnce. e, e.g . David Co.'v. Jim MUer Consir . Inc., 444 N.W-2 836,842F(JM|nn. );
CM Corp v, Fisher Park Lane Co. 40N.Y.2d 783 793 358 N.£.2d 1024 1025 30
Ny $.2d 398402 (19,70,{. Thisis why section Zlfc allows an arbilralor lo order broad refief
even Ihal beyond the limits ol courts which are driumsotbod by anf)les of (aw and equlty.
The languago In UAA section 12§ar%SRUAAsect|xn 23(ag)slat|n[g1 al "lhalad Wal lho relie
was such [hal 1] could nol orwould nol bo granted by a court Is nol ground for vacating or
refvsm lo coimrm an) aware’ has beer] moved I%t issedion OH remedies T ePU{poso.of

Includig ihis languagé In Die UAAwas lo Insure [hal arbilraiors have a great doal Ofcreativity
In fashioning remediés; bread remedial discretion Is a positive aspect Ol arbllrallon. Justas In

AAsedion 12Fa) ‘Wis language In seclkw Zlgc?moans Ihal arbilraiors Jssuing remedies wil
not be confined o lirrflabons under principles of faw and equity (unless Ihe law’cr We panics'
agreement specifically confines Wem)

N

4. Section 21(d)ls based upon UAAsedion 10thal allows aibltralors, unless We agreomenl
gro,wdes lo We contrary, I? determing in Wo award pa mentolex;fenses. Induding ihe
rbitrator's expenses and lees. Tho mos| mgnmcan change |s Wal UAA seclJon »0prohibits on
aibilralor Jrom award.ng attorney's fees: sedion 21(b) spedficaiiy allows foran arbilralor 10
make such an award.

5 Sedion 21(g)addresses concerns respecting arbitral remedies of punitive or exemplary
damaPes because of lhg absence, under present law, ol guidelines for arbitral Funmve awards
and of We severe limilatJons on judicial review artxlralion awards. Recent data from the

securltiesIndus_tryprowdesgomeewdepceWalarbllralorsdonol use. lha power lo Euaaqo

rough excessive %mcis 00 generally Thomas J. Stipangwich, Puniiiyo Damages
onstimenration ot Ardilrallon, 92 Nw. t. Rey. 1(1097); Rehard Ryder. Puniiivo Awar
Urvey, 8 Sec. Arb. Commentator, Nov. al 4. Because [eqitimate concerns remain,
however, s%edflc Prow,s,l,ons have been Included In sedion 21(€) Inal require arbilraiors who

award a remedy o( puniiivo damages lo specify In We award Wo'basis In'fact forjustifying, In

lilg.//vwww.gmuediXdcpanmmis/T;iwi/<Irc/UAA2000 film vinm
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A3to arbiiratora awarding attorney's fees, statutes In Texas and Vamon| allow recovery Tor
anomey’s fees In arbitration when' the taw or parties agreement would allow for sudi a
recovery Ina civil action. Tex Civ. FVac & Rom. Code Ann. § 171010; 12V | Slat. Ann. §5865,
ondayv. Cox. 681 SW.2d 381 (Tex. App. 1994) (providing [hal arbilralor shall award
attorney's fees when partes’ aé;reement 50 specifies orsate's law would allow such an
award); sea also Cal. Civil Code § 1717 (glowing award Clattorney's fees Kcontract
SPQCJflca”Y, rowd?s such).AIsg,statutes,fsuch as these Involvmg vll nghls. employment
discrimination, antlinus|. and others, specifically allow courts lo ordoranomey’s Icesin
aPpropnaIa cases. Today many ol llieso tXpesofcauses ofaction are ubge o artxlralion
clauses. G llrw v. Interstate/Johnson Lana Corp., S00U.S, 20{1991 aq iscrimination);
Sheatson/Ah.erlcan Express. Inc v. McMahon. 482U'S 220(1987) (civil RICO daimsx
Mitsubishi Melon Corp. v, Soler Chr sIor-Plimoulh Inc. 47,? .S. 014 (1 ganttngvt,dmm);
Pub. L No. 102-160 § 118105Slab 1071.1081 l\i(DlCm Righls Act Ihat stales "arbitration
mencgns wilh Disabilities Act, Title VIl ot

e*o|s encouraged lo resolve disputos” under the
the 1 Cle ﬂtsAct, to0 8|J|JIR|ghtsAclof 1800. and Tho Age Discrimination In

|
Employmenl Act)q.

Although section 21(b) In r%gard 0 attorney’s fees i? like secrion 21 a?]con erningvpunitivegr
olher exemplary damdges because holh séctions allow recovery when such an award has
basis In law. section 21(B) has no requirement Inal Iho arbilralor apply Ihe appropniala legal
standard 01 havo sufficient evidence id supped a daim of anomey’s foes undor ihe applicable

statute.

2 chause soction 211a a walyabla rovisionunders?ctiqMa), Ihe partesc?n ?ﬁ]ree 10limll
cr ollminala certain remedes "o Iho extent permilted by law." Il should be noled |hallh
arbilrallon casos where, If lhe mailer had boon In llllgaiion. a person would riavo been entitied
toan award ofaftorneys fees or punitive damaqeslorolher oxomplary relief, there Is doubi
wholhorono of lho Qames by cantract can o'iminaie the r|gh| lo anomeY's (fOOs [ punitive .
dam%gesorolhore emplary relief S?mecouhts hehvoh | IhaLth%ywllde er 1Dan arbitration
award Involving statutory nghts onlyl a party has Iho right lo obtain Ine samo relief In
arbilrallon as I available in‘a court. Soe, 0.4, Cole v. Bums Inn Sec. Serv.. 106F.3d 14

D.C. Qr 1937)(finding thatemplolyeewnh race discrimination claim under Tlle VIIls boung
Dy predspule artxlralion agreemonf under FAA Iflha employee has 610 righl 101he some relief
as Ifha had proceeded In court); Graham Qil Co, V. ARCO Prods. Co, 43 F.3d 1244 (%' Clr.).
cert, denied, 516 U.S, 907 (1 (sta,lln? Ihal arbllrallon clause compellmr% (ranchiseo lo
surrender Important rights, Including right ol atlomoy feos, guaranteed b% 0 Petroleum
MarkeunggPracuces Att, conlravenes fhis slaluto); DeGaetano v. Smith Barney. Inc., 75 FEP
Cases 579 (S.D.N.Y. cqncludln? that award under artitraon clause rogulringeach tide
lo az(?wn ttorneY's foes In Title VI c,gm on which piaimirt prevailed bul where ch(Jralors
refused o award altomo/s foos sel aside aa a manifest disregard of lha law: ihe arbilrallon of
statutory dalms as a condition of employmenl arg enforceable onIY o Iho extent Thal the
arbllralion preserves prelections and'remedies afforded by Iho statute), Armendartz v
Foundation Health Psychcare Services, Inc,24Cal 41163.0 P 3d 669.99 Cal. RFtr. 24 745
(2000) (holding Ihal imitation In arbitration agreement on remedies for employee toonly

Uniform Arbitration Act W

law for authorjzing, and the amounl of We award ailribulabie to Wa punitive damage remedy.
Again, Il sfnou‘é b% nole& weﬁ partes can wg\{ve We requ?rements sﬁ {t])rth In sedéilgn ZL”E(?) gy

agroemenL

receives nolico ot an awor arty may make a (motion] lo Wo court for Bn order confirming
the award atwhich Urns We court shall issue a confinning order unless [he award Is modified

SECTION 22 CONFIRMAJI%I(\JI OF AWARD. Iteri parlx toan arbitratg'on roceeding
orcorrected pursuant lo Sedion 200r 24 or Is vacated pursuant lo Sedion 23

Comment:

1The Ianguago In sedion 22 has boon changed o bo similar lo Wal In FAA sedion 910
Indicate Ihal a'court has jirfsdidlon al ho ima a pargﬂles a morion lo_confirm an award
unless | awardhﬁs been changned unde[sedlo orv%cated modm%d orcorroAﬁieﬁi under
sections 230r 24. Although a los g?arty 0 an arbllralion as90da¥)sa er We aibilralor
gives notice of We award 10file a molion lo vacate under secrion 23(b) or lo filea morionlo
m0d|f,¥1o,rc0ned under soctjon24 (o ,,ecourtneodn,olwan90de¥s, ofore taking Jurisdiction il
Wewinning party files a molion lo contirm undar secrion 22 Othefwise |l.e Iosmq party would
hove this period o 90da¥s In which posablml()d;ssmate crotherwiso dispose 0T assets.
necessary to satlsfy an arbllralion award. If Wowinning party files a molion lo confirm prior 10
%da%slsfler Weaibilralor gwes nalico of the award. We losing p,arlg can onhor g{) filea
s"?é’{b?ory F;/earcl;gao ormodify al Wal rime or (2) file 3 morion lo vacaio or modify within We 00-day

2 Trie Drafting Committee considered bul rejected |he Ia%uage in FAA section 9Wat limits a
molion 10confirm an awaid to a 0ne—¥earp,er|0d,of lime. Tho consensus ol the Draftin
mmltco was Wat We general statute oflirnlalions in'a stale for [he filing end execution on a

C
juggmentshouid apply.

SECTION 23. VACATING AWARD.

(w8 Upon [molten] lo the court by a party lo an arbitration piocesding, Wo court shall vacate an
award made in Ihe artxlralion proceeding If

(1) Weaward was procured by corruption, fraud, or olher undue means;

AU -
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(2) there was:

(A) evident partiality by an arbitrator appomted as a neutral arbitrator;

(Q)corruption by an arbitrator; or

(C) misconduct by an arbitrator prejudicing tna r.ghts ol a party lo ha arbitration proceeding;

(3)an arbitratorrefused to postpone iho heartng upon showing ol sutfidem cause for

Eost onemehnt, refused to consider evidence material to the controversy, or otherwise
onducted the hear,mr%; contra&y to Section 15 50 as to prejudice substantial Iho righls ofa
pany to the arbitration proceeding;

(4)an arbilralor exceeded the arbitrator's powers;

(5)there was no agzreement toaibltrats, unless lho person participated In (he arbitration
grqceedmgnwnhou raising the objection undor Secuon 15(c) nol Inter than tha beginning of tho
rhitration hearing; or

(0)  the arblralion was conducted without proper norJco of tho iniualion of an arbitration as
reqmre{ifln Socilon 9550 as lo prejudice substantially the rights ofa party to tho arbitration
proceetfng.

(b) A (mclloo] under ihis section must be filed within 60 days alter Iho ‘movan,t) receives notice
of (he.award pursuant lo Section 100r within 60 days after'the (movan)recewes notice ofa
madified or corrected award Pursuant to Section 20, unices tha (movant) allegos |nat ha award
was procured by corruption, fraud, or other unduo means, tn which ¢ase the {motion) must bo
made wtthin %da%s afler thoground is known cr by Iha exercise of reasonable cam would
have been known by Ihe (movanl).

(c)IfIha court vacates an award on a ground otherthan lhat set forth In subsection (a)(5), |
may order a rehearing I(the award Is vacalod on a ground staled In subsection (a)(t Jor (2),
th%reheang st bo befare a new arbjlralor. Ifth%a%/vard Isvagqte? onﬁgroundsalad in
subsection ()(3), (4), or (8), tho rehearing may be before (ho arbilralor who'made the award

or the arbitrator-~ successor, The arbltrato[] sl render(}he decision In Iha rehearing within the
same lime as thal provided In Section 19()

oran award.
d) If tha court denies a (molion) to vacate an award, Il shall confirm the award unless a
motion) to modify or cotrocl the award Is pending.

A, Comment on Section 23(3)(2), (5), (6) and (c)

1 Section 23(2)(2)is based on UAA section 12(a)(2). Tho reason -ewdentPartlaln)f-Isa

%round,s Iorvacaluronlz feea neutral arbilralor js because non-neutral arbilrators, uriless
therwise aPreed, S0rve as representatives of tha parties appomtjnq them. As such, these non-

neutral. parly-appointed arbitrators aro nol expected to be Impartialn the samo sense as

hop //www gmu edu'depirtroerv.s/iawrdregJAAJOOO him m
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4 Tho notice of Initiation ol arbilrallon Is not Intended to bo a formal pleading rogiiremont
Thus, a party may waive the objection In section 9(b) by failng lo make a timely objection.
Sectjon 3gaX6%also I $U|r,es Inal there Is substantial projurico lo Iho other party before a
court vacates an award lorimproper notice ol initiation.

5 ifa court ordats a rehearing, section 23(c) provides Ihat tho arbitrator must "render ho _ .
decision in the rehearing within die samg time as provided In Soction 10(b) foran award' This
m e ported should be tho samo In the rehearing as In 1ho original heanng. For example, Il an
agreement to artxlrate required an arbitrator render an awaid within 90 days alter Iho dose ot
the heartnge. the aibilralor In the n whe,a,rtn? mus| make the award wtlhin 90 days alter ihe
dose el the rehearing and not of the original hearing.

B. Common! on Iha Csncopt of Contractual Provisions for "Opt-In" Roviow of Awards

1 Ouringtha course of Ine Drafting Committee’s deliberations between 1996and 2000, no
Issue prodtced more discussion and debate [han thagpesnon ol whot_h?rSe,cnon 230t tho
RUAAsrouId Include a provision Ihal tho parties could”opt In* tojudicial review ol arbilrallon
awards 10r errors ot law or fact orany olher grounds not prohibited by appflcatxo law

Thero ate certain policy reasons both for and against Ihe adoption ola provision In me RUAA
for eXJ)andedj,udlmaI réview of an arbitrator's décision for errors of law_or fact Tho value-
adced dimensions considered by Iha Drafting Committee were three. First, there Is an
'Informational-element In dial sich a provision would dear]z/,lnform Ihe parties that they can
‘opt In-to enhanced judiciat tovfew. Second, an opt-in provision, prropertYlfram,ed, can serve
a "enameling-function by setting out standards for the types and extent o {udmal review
ermitted. Such standards would ensure Substantial uniformity In meso “gpt In-provisions and
acilitate tho develoPmem ofa consisted body of casq law pertaining to (hose contract
provisions. Finally, It can be argued Ihat provision ot the "opt In-safely netwill encourage
pabr,tt|est_wh(t)s%fear of Iha "wrongly doddod-award previously prevented them from trying
arbitration to do so.

Tho Drafting Comriiieo weighed Ihoso value-added dimensions against tho risks/downsides
ol add ng "opt Iri’provislon to lho A cl Thero ere sovsral risks end downsldos, Paramount Is tha
assertion Ihal E,e|m|ltlng parlies a 'second bile at the apple-on llio mehts,effect,|ve|¥
eviscerates arbilrallon as a hue alternative to tracfitional lifigation. An OEJI-IH soclionn lho
RUAA mightload to the routine Vielusion of review provisions In arbitration agreements In
order to assuage mo concerns ol partos uncomfortable with me nsk of being stuck with
disagreeable arbitration awards mat aro Immune tram judicial review. Tho inevitable post-
award petition lor vacatur would In m3nycasos result In tho negotiated settlement of many
disputes due to the specter ot vacalur libgation the parties had agreed would be resolved in

hap./fwww gmuedu/dcpimmailFlawfdro'UAA2000 film
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Peulral arbitrators. Aﬂacnen Treatise %fe? However, corranFn nd misconduct a r%unds
o vacate an award by both neutral ajbltralors and non-neutral arbitrators appointed by the
R]arneS'.As lo mISCOHdUﬁI before coins will \ﬁacam,an,award on Ihis ground, oboetmgsparnes
ust demonstrate, that the misconduct actu %Prejudmedthbrng ts. Creative Homes &
Mimmork Inc. v, Hinkle, 426 S.E20 460 (N.C. Ct App. 1593). Courts have nol required a

showing ol prejudice when parlies challenge an artxiraon award on grounds of evident
fi‘t%oWheJneutrala HP IIJ mtratorngalnnes Canstr, C

Earti? rhit at(?rorcorru&,ton Inany of the a 0
arol City Ut, Inc., 164 S0, 2d 270 (Fl, Qist Ct 18 AS; Northwest Mech., Inc v. Public UL
ommit 283 N.W.2d 522 (Minn, 1970), Egan 6 Sona Co. v. Meats Park Dev. Co,, 4%4(

]

C
W.20 785 (Minn, Ct App. . Corryption [s also a ground for vacalur In section 23(a)(1
M%oesnogrequweampghown ogprol} |%o. g o

2 The purPose of section 2 (%)55 Is lo establish that If there Is no valid arbitration agreement,
then |ho award can be vacated, nowever, tho r|Ph,t to chatlengo an award on this ground Is
conditloned upon the party who contests the validity ol an arbitration agreomenl raising this
0b+e,ctjon no Ialﬁrth r{lh(f be |nn|ng of he arbllraUon heartng undor section 15(§)Jr1he arty

articipates In the arbllrallon proco dng 00, ei\?. Hwa8r(1Jq7v.Tt0r, 253l ApP. 43625

E2d 243 appeal denied, 15311, 20 559,624 N £.2¢ El 3) (staling that Hissue not
adversely determined under § 2of UAA and If parly raised o éecnon In arfitration hearing,
party can ra|s(? challerbq,e t(Nagreement toarbifrae |n_/proceo n%to vacalo awar,c#; Borg, Inc.
v, Morns Middle Sch. D'isl NO. 54,3 1l App.3d 913,278 N,E2d 818 (1972) (findirg dial issuo
ofwhether thero s an agreement to arbitrate cannot be raised for (st fime after the arbitration
award); Spaw-Glasa Constr, Serv.. Inc. v. Vista Do Sonia Fo, Inc.. 114N.M, 557,844 P 2d 807
(1992) (holding that party who compels arbitration and participates tn hearing without raising
ob}ecuon Iﬁ Iha validity of artjitration agreement cannot 3flerwanJ5 attack arbitration
agreomenl).

Tho purpose of tha Iangua?,e requirin a?arty Pa,rtici[pating In an ar%itra_tion proceedingn,to raise
an objection hal no arbitration agreement exists ‘not later han tha e?mnmgoltne arbitration
hearing" ts to Insure thal tho parfy makos a timely objection al tho starf ot Iho arbitration
hea,rmﬁ ralher than causing the olher parties to [_10 th,rouqh Ihe time ond expense of the
arbilraflon hearing only to raise tha objection forTha firsttime Jater in |he arbitration process or
Ina moSon to vacae én award. A poison who refuses la participate in cr appear at an
%rbltratmnHroc%edlngoretamstho nqhtlochallen e Ihovatidty ofan award on tho ground that
there was no arbitration agreement’in a motion to vacate.

3 Section 23(a)(8) s a new ground of vacatur related to Impropor notice as |0 Iho Initiation of
tho arbitration proceeding under section 9. Tho natice requirement In section 9is a minimal
one Intended 10 meet due process concerns by informing'a parson as to lho controversy and
remedy iou ht, Tho nonf]e of Inttiation ol Ihe arbjration praceodmg Is also subject lo
reasoriable Variation by the parties' agreement. 500 section 4{b)(2).
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aroilratlon.

This too.cf argument asserts further that an opt-In provision would virtually ensure hal. In.
cases,ofc,onseguencg, losers will petition for vacatur, thereby robbing commercial arbitration
ot s finalityan maka Ihe process more complicated, limacopsuming and expensive
Arbitrators would be ef ?ctlvely obllfgred lo provida delated conchim?ns, ot law and if lno P rtlos
agree tojudicial review for errors offact, findings ol fact In ordor lo facilitate review, In order to
[ay mo Predlcalo formo opPeat of unfavorable awards, transcripts would become (ho norm an
counselwould be required lo expor-d substantial time and onorgy making sure me record
Yvoul%supgort an agpeal. F|nall¥, me i ,eunlht resolution InglanycaseS\?/ould ho rgatl
engthene [Fndm prospect o proceedings being reopened on remand following udicial
review would Increase.

At lts core, aritration is supposed to bo an alternative to ||h%at|0n Ina court ollaw, nota

Brelude tolt. Il can bo argued thallpartles unwﬂlmg to accept lho risk of b|nd|n(t; awardi
ecause of an Inherent mistrust 0l mo [grocess,an arbitrators are best off con] ractm(r; lor .

advisory arbitration or foregoing arbitration entirely and relying instead on tradiUonal fitigation.

The third arﬁument raised in opposition to an opt-in provision Is lhe prosgect ola hacklash ot
sorts from the courts. Tho courts havo blessed arbitration as an acceptable atlemaliva lo
traditional Imqanon, characterizing |tas an exercise In freedom of contract mat has created a
significant coflateral benefit of moking civil court dockets more manogcabla. Tnoy ere nol likely
lo'view with favor parties exercising mo freedom of conlrad to gut tne finality ol the arbitration
r%cehss and throw dlsputef back into me courts for,deglsmn. [t1s maintained thal %ourt,s faced
ith That prospect may well lose their recently acquired enlhustasm for commercial arbitration.

Z In addition to me olic% differences noled abov?‘ me Draﬂin?CommiItoo was Fl,so )
concerned with the current diversity of opinion as lo the legal propnety of me -opl-in-device
reflected in the developing case law.

Tho first concern with Iha opt-In mechanisms prowd%logudmal review of chatenged

grtiltrﬁ“on ?]wards isthos ecter?l FA' .reempllon., ﬁ upremo Court has made clear Its
elieflhal tho FAA praumFta con ||ct|n%s ate atbitration law. Neilhor FAA se?tmn 1 (();)normo

federal common law developed by Iho"U.S. Courts ot Appeal permit vacalur lor errors of law

Consequently, there I a egitimate question of federal preemption concerning the validity at a
slate law provision sanctioiing vacalur for errors of law when'lhe FAA does not permit |

hnp/ A gmu cdu/depanmenis/lawhrc/UAA2000 him
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ormation Sciences, Inc — Stantord Univers S. 483 (1089)-thal a earex ssion
of |ntentb¥ 0 parties la conduct their arbitrati nunderastate aw role, that conflicts with the
faa effectively trumps the role of FAA preemplion-shoutd serve lo Iegmmrze a state
arbrt[)aton sta ute with different standardsofre iew. This a sertonL artrcu(a WcrsuaslvBl
one believes thal an arbitration agreement by the parties where % provide for JucSdal
review ot an arbitrator's dodslons for errors of law or fact cannot be characterized as flant-
artxlralion.* By this view, such an opMn feature of Judicial review of arbitral awnrdo for errors of
faw or fact |s Injondad lo ftxtherand |o stabilize commercial arbllraUDn anér ther?fpre s In
harmony wiui the pro -arbitration public policy of tha FAA Qf co p e Inorder to g rﬁ hthe
Hul?frf) oneavea articulated In Volland further refined In Masimbliono v, Shearson Lehman

0 S Rartres arbitration agreement would need to specifically
Fnd unequwocally invoke the [aW of the adcpling stale In‘order fo override any contrary FAA

I—Ipwever th;s ecterdf FAA§)ree{npé Is bata ncodb Iheassertronl al tho rlndple ot Volt

3 Thosecond major Impediment to Induston of an opt-In provision for Judicial review In he
RUAA (and conlradual provisions to tho same otfoct) IS the contention that the parhes cannot
contractually 'Create™ subject manorrunsdlctron In Ihe courts whon it does not otherwise exist.
The "creation” oljurtsdcUon Iransplres because a otalutory provision that authorizes tha
p]arhesto contra%tuall c/aate orexgand the gunsdrchon of Iha state or federal courts can read|
courts b erngo |ge tovacate arbitration awards ongroun ds they otherwise would bo

foreclosed from rezrng0 0N, Courtcasesun er Iho federal taw show the uncertag% oran
0 t-rna roach. S Chicago TYpographrca Union v. Chicago Sun-Times

(7t Or, 198t)("if he parties Want,they can contract oranappellote arbrtratron
anel to revtow ho arbitrators award But thoy cannot contract for Judicial review of thal award;
ederal (coudHunsdrchon cannat bo created by contract.” (Iaborarbrtratron caso?3 Ui See
Gatewa hTec n(t)loglres nc. ¥h MCI Telecomml{nrcatronsd orp. i 939 ( 5th Clr.

a court, ro 0 ourt's con|radualview o

arhitr tﬁ rO0ess I fH gteg In Vevl‘rp[\ﬁas mouono, and Frrstb ?onso? POV ﬁa lan, 514
U, . the court held valid a contractual rovrsron provid |ng ordudicial review ol
arbitral errors ot law. Tho court conduded thal the vacatur standards set out in soct:0010(a) of
the FAA provido only tho default option [n drcumslanccs whore the parlies fail lo contractually
stipulate some alternate criteria (orvacalur).

The continuing uncertainty as lohe legal propnety and enforceability of conlradual opt-In
Rrowsrons for drcuij Eﬁne tde nstrated by the opinion of eNrnth Circuit Court ot
als In |no €C é)%%y yooora F.3d'884 (9th Cir. 1997). Tho majority

o rnron in Kyooora rame the'issy bef the court Ig be: “Isfederal court réview ofan
brtlratronta reemte tnplchessant ||rrrr]|te tothe gr%lr)n Tshsel Onthnlthl?r Fﬁ{horcanlthodcourt

apply grea erscru iny, it he panics have so agree e cour e at ltwas obliged lo
n%ﬁ)oyrq ‘r’ mentplﬁat the arbrtratogrsaward would bo subjec Judrcral re view for
errorsoltactorFLaw [t hased Egtwt econgractual Vi wolarhrtratron articulated In

Volfal aint Corp, V. ?00 5,
{)1 drh]errpro%en fndong so Itogservedthanodyg fcase law "makes I%rt at lho
pnmary purpose ot the FAA Is to ensure enforcement ol private agreements lo arbitrate, in
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roving contractugl opl-in rovrsronsandt 0 United Stales Circuit Courts of Appeals
Pfgchver\% rejecting ﬂ1 ?p visions, Given Ihis Hwersrt oljudicial opinion |nthepfg§eral circuit

courts of appeals |t Is fairlo say [hal law remains In an uncertarn state.

46h§kfew Ie courtsthal havoaddressed tho creatrn unsdctlon* Issueare sr ilarly split.
d 105101 (Mic p. 1 Michigan 0l Appeals
charactenzed fhe conlractual opt -In provrsron before It whrch permrtted appeaI Io Ihe courts ot
"substantive | |ssues pertarnrng o the arbrtratorsaward as an attempt lo crealo "a hybrid torm
ot arbrtrahon d) not comport with the requirements of the (Michigan) arbllralion
statute.” Tho Mc |gan coun refused lo approve tho broadened Judrcral review and held thal
tho parties were instead "required o rocee accordrng to tho (Michigan arbitration statute)."
Theap eIIatecourto scwe furtherth H hesa entl gpellaterevrewlrtﬁhrs
€aso sremrnrscento amechanism un er |c ernrtr gr private judgo. nolan
arbitrator, *" «Whal tho parties a(l;reed lo Isbrndrngarbllralron hus they are not éntitled to
the type of review (ofIhe merits ot Ihe award) they agreed t0."

asim Iar anner 1IheJI||no Court of Appeals. Jn r%a Chlgl(s;lo Soulhshom end South Bend
ar 105V, e]rh ndrana mmuter Al trp %8 3d
rov'd on olher grounds, 184 Q) refused 0 %rrvo effect to tho provis ono an
rator's award Is based upon an

artxlral on agreement permrthng a party cIarmrng Ihal the arbi
error 0l [aw "to Initiate an action at law ® e to determine such legal Issus." In so holding tho
lllnois Coun sated: The subject matterrunsdrctron ol Ihe trial court lo review an arbitration
award |7 limited end circumscribed hy statute, Tha partios may nol. by agrocmonl or otherwise,
expand Ihal limited jurjsdiction. Judlo”al review Is limited because Ihe partres haye chosen the
torom and must therefore he content with the Informalities and possible eccenlridlies of their
choice.” (citing Konicki v. Oak Brook Racquet Club, Inc. 441 N.E.2d 1333 lll. CI. App. 1982))

In NAB Conslmdin Corp. v, Metropalitan Trans ortatronAuthon 180A D. 436579 N.Y.S.2d
375%1992) the Appellate Drvrsron Iha Now k Supreme Couff, with outengagrng Inany
substantive analysis, approve epplicallon ofa conlractualprovrsronpermllllngludl al review
:fan arbitration award"jimited to the question otwhothenor nol the (designatéd Oodslon
maker under an ailemallve d|3ﬁute resolutrongrocedure ) [ 2rbilrary, capricious orsolg7ossly

erroneous lo evfdence Bad fait “%ﬂlng{; NAB Const/. Cote, y. Metrd, Transp, A
AD 2 2N.Y.S.2 is sparse state court case law Is nol a sufficient basis

forldenUfylng 3 trend n ertherdrrec?on with regaid lo tho legitimacy o! conlradual opt-in
provisions for expanded Judicial review.

5 Tho negative polic |mglrcat|on5ﬁndth§uncertarn caso Iaw outlined aboveweresp}bstanhal
reasonswhythe ommitleo ol Ine Wholo adopted a senso-of-the-houso resolution al the July,

l9?9meehn Clthe Nat onalCor}]erenceof ommrssronerson Qrfor Stale Lawsngtlo
include expa dedJudrcr review t rou% an opt-in provrsron This doo'slon not fo Include tn the
RUAAastatutorysanctron ol expanded judicial review of the “opt-In" device effectively leaves
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accordanca wllh the agreement s termi." The Ninth Circuit ruled squarely on the opinion of the
Fillit Circuit tn Gat%llrlaga el_courtr elected the murtsaicUona™ vtew of Iho'FAA set out by the
Seventh Circuitin 00 Typogr nion.

Caution should be exercised not to over-road the significance of e/ocera Judge Fernandez,
who wrote tho opinion 0<|ho court, mereI brushed aside ag%con erns pertaining to

rac ual " 6re tr r‘ gﬂctro ortho federal courts, 500 alS0 Alan Scott Rau
3 Iir Amer an Rev, 0 nteﬁr ['Arh 6256 Kpb%te hen J

are cra Revrew rors% OW undor evised M ADITAlON

Americ nRev oftn em| A oth articles refutrn the argument hat an "opt-in"
revrewdause ISfrecluded on thegrounds of creating jurisdctlon). Judge Kozinskl. whrle
concurring with Judge Fernandez, expressed cancan'thal Congress lias not authorized review
otarbllralawards torerrorsoflaw orfact, but felt Il necessary to enforce ihis agreement.
Judde Maﬁer Ina dissent, cautioned Ihathha Circuit Coyri had no authority to reyiew Ihe
awald In Just any manner in whidi the partlos conracted. The throe opinions In Kyocera
)Xsraléao die tree nature ol tho debate as to the "jurisdctlonar dmenslon of the Tssue ot
eXpanded Judicial review.

éfrnals ng icanto |&pn In thefederalCrrcurtCourtoprppﬂ_fds UHC Management Co. v,
cencn Iho Eighth Circuit determinao

whel erthe conlrad Ianguagredearty estabished Ihe partres |ntenttoconlrad orexpanded

Judicial review. The portion of th eanalysts relevant here Is thal which concernst epropnetyol

contractual agreemonls provrd|1gnorexpan edjudlcral review beyond lhat co pI ed by

sections 10an e court observed Ihal althoug parhesmayer

governed by any roles theywrsh rogardng the arbrtratron itself; ft s not g ear whether tho court

an review an arbrtrgtron award beyond tha imitations of FAA Sectjons 10and 11 Congress

never authorized a 0 NOVO review oran award on Its merits, and theretore, the Court

Base %%dlﬁréaﬁl&ﬂad no choice hut to confirm Iha award when there aro no grounds to vacate

The court revrewed Kyoceraand Gatewar{ and obaeivsd; "Notwi'hstanding those casos. wa do
notbelreve Itlsa ore oneeonduslon that partes mayorfodlvely agreeto compelafederal
court lo cast 3 ecro 9,10.and f 1ofthe FAA" Il then quo ||eghf
Ma ersdrssent In a){g(f ﬁl ndcondudedd bgem hasizing Its vrew? thedrfenng plleo rhe
nrevrewrng allon awards an h ments from’a court of law. Becasg tho holding
of was hased on tho arties’ Intent ( e thoughts uf the Bghin Circut re%ardrnﬁ this
matter can ba acc P] ractenz ictum. However, there Is no doubt Ihat It, like tho
Seventh Circuitin g Poaqr%p nion, finds contractual provisions requiring tha
courts fo apply contractully-created standards for Judical review ot arbllraUon award o bo

dubious.

After Kyoceraand UHCiho laity stands at two United Slates Circuit Courts ol Appeals
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the Issuoo the lﬁ% /p gngtzotthrsmoansforsecunr&g review of awards to the develo é)rng
case law undert nd State arbitration staiules, Consequently, parties remain tree t
agree to contractual provisions for Judicial reviow of challenged awards, on whatever grounds
and based on whatever standards they deem appropriate ufft the courts finally determine >ho
propriety of such clauses.

8 he Draftin %erueealso coplsrdered astat tor¥ sanction ?J"opt I’ Hrovrsrons for
Internal appellate arbliral review, Such a section In the statute would bo signitlcantiy less
troubling than tho sanction of opt-In provisions for ludicial roview-because Ihoy do not
entanqle Ihe courts In reviewing the mertls ol challenged arbitration awards, Instead, appe/late
arbitral review mechanisms merely add a second |evé] o Ihe contractual aibitrauon procedure
Inat permits nnlssdrsa [pornted with The Initial arbrtral result to secure a degree of Iprotectron
from thoo i onal :wr % bitratio, d cision. Se 8p€ Ba}‘ ord ang Ralp Poeples
ommercial Arbitration In VQ UtIOI’l S ssmen an a fOf Cge 0, 100hio S
Lrisp. Res. 406-08 (1995 wouI nol proson emlpr n, croa n
Jurisdiction,” and fine- drawrngproblemsIdenhfred with tho expanded udrcra review through an
opMn provrsron it s also consistent with the Supreme Court's contractual view cf commercial
arbrtra lon In that tt preserves the parlies' agreement toresolve Ine morils of the controversy
hetween them through artx tratlon, without resort to the courts. When parties agzree Ihaliho
decision of on arhitratorw3{be final ond binding,” 11 s ImpSci that It IS the arbifrator's
Inferpretation of (he contract and Ihe law that they seek, and hot tho legal opinion ol a court, t
addition, an Interhal, arbitral appeal mechanism [s more likely to keep arbitration decisions out
ol Ihe courts and maintain tho overall goals of cpeoo, tower cosl. and greater efficiency.

An Internal appellate revt wrthrn the arbrtratron system Is already established by soma
artxlralronorgfnrzatrons 0. CPR Arb |trah nA epeal Proce ure; Jams Comprehensive
Arbllralon Riles and Proce ures R 23, ORtrona [Procedure. Jn adaition, there are
numerousexamples of parties creating suc Interna appealsmechanrsms The Dratting
Commiiteo concluded thal because [he authority to contract tor's"ich a review mechanism Is
Inherentand such provisions can differ significantly depending upon the needs of the panics,
therewas no need'to Include a specific provision within the statute

C.  Commenton tho Possible Codification of Iho "Monlfost Olsrogird ortho Law and (ho
"Public Policy” Grounds For Vacatur;

1 Tho Drafting Committee also consrdered the advisability of adding two new subsections lo
50ﬁtron23(a)sanchon|ng vacatur of awards that result from a "manitest disregard of lito law”
orl0ran award thal vrolates “publrc polrc "Neither of those two standords Is presently codified
Inihe FAA orInanyo Ihasla e arbllraUon acts. However all of the federal circuit courts gl

3 mﬁs Lavﬁaey%ré;iaw %?éar?ay“fudedar RGO
ev
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2. "Manifest d|sre1qard of Iha law" Is |ho somInal nonsmlulory%round for vacalur of commercial
arbilrallon awards. Tho relevant caso law from Ihe federal circuit courts of appeals establishes
Inal"a party seeking lo vacaio an arbilrallon award on Iho ground of 'manifest d|sre8ard of he
law mayn Igroceed,b merelyobéectmg to lhe rasulis of ihe arbllralion,” O.fl. Seclrities, Inc.
v, Professional Planning Associates, Inc.’857 F.2d 742 747 (1fth Clr, lMB). “"Manifest
disregard of lhe law "dearl*m ans mono than Ean artfiraIJerrororm|sunderstand|n'gw||h )
respect o 1o law." CarteBanCﬁ Sm$1 pore) PTE Ltd. V. Carte Blancho InIL.688 20 %'|O,
) Zéigc(IEd%%Bg u%lng Merrill Cynch, Pierce, Fenner 8 Smith, Inc. v. Bebker, 808F.2

} 8 )

Tho numorous othor articulations of ha "manifest disregard of law standard rolloctod in |he
circuit appeals court case law reveal its two constituent elements. One element looks lo the
resuh reached In aibitralion and ovalualos whoihor it s dearty conslslenl or Inconsistent wilh
con_trollln%aw. Forihis dement o bo sau?]fjed, a rewﬁwm court musl conduda Lhal the
arbiralor msapp/icd ihe relevant law touc mqupon (heti gute before tho arbilralor Ina
%nann%rﬂl]hal condsmutes something akin lo a blatant, gross error of law thal Is apparent on lho
ace o the award.

The olher olomoni of Ihe "manifest d|sregard of Iho law" standard requires a reviewing court lo
evaluate iho arbitrator's knowledge of [0 rele/an| law, Even If a reviewing court findsa dear
error of law, vacalur Is warranted under Iho "manifest disregard of Ihe law ground only If Ine
court s able lo condude Ihal The arbilralor knew Ihe corned law bul nevertheless ‘made a
consd%us decision” o Ignore II |nfash|(f)n|||n[$ lho award. See MSCh(Colrp. 12 ErV\gn |B?]hrl& Co,,
87 F.3d 044,851 (@nClr. 1938). Far a full discussian of Iha.:manlfos! disregard qf the la
ﬂan%rg 00 SleéﬂonL H%%rd,oﬁemm B.iHe.l\ﬂamgesr} iSregar odlfr]o aw%tandaryma
ey o Stabilising Tha Law ¢t Comimercial Aroitration, 1999J, Disp. Resd. 117.

g., ,Tthe origin elndseessr%nce; \(}fé?&é‘&lrjblic Iigyér%re(i#nd foro%aIuor Is {/52”3 cog)(l)lljhr%d Inlg\é)g {enlh
ircuit's opinion In . %ss%%?\/ , . ] f )
Seymourgbsorvod. “’Xlnge or,mrnl\’ngw olhoran arb ra%r?awardlv%?atesps lic poﬂcy,a

court musl assess whelner 'die SPO fic terms contained In [the conlra%vtolata pu(t()jll,c 0y,

oli
creallngan"explicn,conllid,wlholhertawsandIe%aé recedents.- [0 ol 1024 I|ngUnted
aperworkere InnUnion .. Misco, 484 U.S. 29,43 (T %),

Like Iho "manlles| disr qard of io law" nonmaluloryground, vacalur,undofrWO "quhhc pohq(]"

round.requires somet nqmore,than,a Mere erroro m|sunderstand|n90 the relevantlaw oy
o arbitrator. Under all of the articulations of this nonsialulory ground, tho public policy al
Issue mus| bo a dearly defined, dominant, undisputed rule oflav. Hqwover, Ihe Iangtjage
0
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5. There aro reasons for lho RUAA nol lo ombraco either Iho "manifest disregard” or lhe
mmudlic policy” standards of court review of arbliral awards. The firstIs presented ty Iho
emission from lhe FAA of either standard. G.Ven Ihal omission, there IS a very significant
8uest|on of possible FAA preemption ofa such a provision In lho RUAA, sholc Tho Supremo

ourt or Cangress eventually conffnn Ihal |ho four narrow grounds forvacalur seloutln
se(iuor\ O@oflhe fedefal aclam Iha %xu svo rolun(?sfor}/, ceﬁlur Tho second reason for
pé),lnflu n ttesfev?ﬁaurtgroulndsdlsIdoT%em a,lnalem |trhg ofalshmn un%ijlgU(fljs’t

right lino™ tests for these two slandards. Tha case law on both'yacalur grounds Is nol Jus
uns mmg%u also Is conniciin ang |nd|cates?ur%1erevolut|on InYha cour?s, Asa resu?t, IHo
Drafting Commillee concluded nol lo add these twoqround,sforvacaturln Ihe statute. A
molion”10include Iho ground of "manlles| disregard" In section 23(e(1§was defeated by (he
Commillee of ho Whole al the Jully, 2000. meeting ol Ihe Nations Conference ol
Commlsstonors on Uniform Stale Laws,

SECTION 24. MODIFICATION OR CORRECTION OF AWARD.

(a) Upon Smolion) made within 00days afler the [movanl] receives notice of lho award
pursuant 10 Section 19or within 0 days afier [he (movanl) receives nolico of a modified or
corrected award pursuant 10Section 20, lhe court Shall modfy or correct Iho award If,

(1) there was an evident mathematical miscalculation oran ovident mistake In Ihe descnption
of a person, ining, or property referred fo In Iho award;

(2)the arbilralor has made an award on a claim nol submitted lo the arbilralor and the award
may be conrecled without affecting ho merits of the decision upon ihe claims submitted; or

(3)he 3ward Is Imperfect In a mailer of (onn not affecting Iho merits ol Iho decision on Iho
claims submitted,

(b) Il a (molion) made undor subsection (ag Is granted, Ihe court shall modify or correct and
confirm mo award as modified or corrected. Oiheiwiso, unless a molion lo vacate Is pending
the court shall confirm lho award.

C)A (malion) lo modify or cctted an award pursuant lo this soclion may bo joined wilh a
molion) 10vacate Ihe award.

SECTION 25 JUDGMENT DMAWARD; ATTORNEY'S FEES AND LITIGATION
EXPENSES.

(a) Upon granting an order continuing, vacating without diracffrga rehearing, modifying, or
corroding'an avard, iho court shall enter ajudgment In conformm{ [herewith. Tho Judgment
may be recorded, docketed, and enforced as any oilier Judgmenlina dvllaction.

(b) A court may allow reasonable costs of lhe (motion) and subsequent judicial proceedings.

Feip./Awww.gmu.edu/depanments/law/drc/UAA2000 him 2[00
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%urts. First, ha Tenth Circuit [n Seymourand lho E%RIQW%F(CJU& Hlt)Pealpé?cWat%%bﬁhequcll tr.

"e%%ﬂgbsndﬁlyg(%h(v:ilg ltg?S)r?snE%nr?rlaarte l(??t%es bject public policy. The Judicial inquir
un ,erIHsvartanFo%NtL ' !ﬁic p'o?icy" groundyo Iiges,t%elcoumo 8eﬁvel to |ho,men|as orHHoy

o
arbilrallon award In or(ferrfo ascertain whether lhe arbitrators analysis and application of he
parties’ contract or relevant law "violates" or "confflds" with Ihe subject public policy.

cond, the Eleventh Circuit In Brown v. ReuschorPierce Rofnses, Inc.. 994 F.2d 775 (11th
é?r. 1994]@)% lhe Second Circuit IrYVBIapuge gorp. 0? erlc?v.star a?_?é 628 F.20 1108
(2d Clr. 19 HtrlgHervacalur only whon'a coun concludes Ihal Implementation of Ihe arbllra
result (typically, ofteduallop of Iha remedy directed by Ihe aibilralor) compels ane of Iho
parties fo vioJate a well-defined and dominant public policy. a determination which does nol
require a reviewing oourt lo evalyate ihe merits of the arbilrallon award. Instead, the court
nood only ascertain whelher conffnnallon of, or refusal lo vacate an aibtralion award, and a
Judidal orderd,|rect|nﬁ]comp,l|ance wllh Us torms, wilt place one or both of Ihe parties o the
award In violation of Iha sutyect public policy. If Il would, Iha award musl be vacated, If Il does
vacaluris nollwarrante . For 3 full'discussion of the evolution and appticallon of he public

nol, s or 3 ful
G RS st A Sty

4, Stalles Vé) reglrelysa%dressedﬁ'manigestdisregard gflha raw"or'f'%ublic po,licyl:'a% %Junds
orvacalur, .0, Schocnmachor v. Cummings and Lockwood of Connectic nn,
15,747 A2 1b1§](20008fstal?n,g ?hal court dolegrm r,osLlﬂaﬁ pu%qm pohocy of }a#htaﬁmﬁ d?ents‘
access |o an attorney of Iheir choiCe requires a court lo conduct do novo review of arplralion
decisions Involva non-compoillion agreements amor&gttorneys); Stale cf Connecticut v.
AFSCME, Councir4,252 Conn. 467,747 A.2d 400 (2000) (concluding Ihal arbllralon award

r,einstatin? employee for admittedly making harassing lhone calls lo a legislator which conduct
violated state law'should be overturned asa violation 0l dearly expressed public policy).

Ono area In which slate courts have considered itapproprtalo lo reviow Ihe awards of
arbitrators on publlc-pollcy grounds Is family law and, lo Eamcular, statutes or case law
ragulrtng consideration ofthe "best interest” of children, Faheny v. Faherly. 07 N.J. 69,477
A2d 12 (1884)gre[fusmgl Feferlo_arbmator'Fawar alfocDng %mldgu ort be%alise of lhe
court's "non-delogabfe, apodal supervisory runclisn [n (iho] area™of child support* Inal warrants
da novo review whenever an arbtratorts award of child support could adversesly affect ne
substantial bost Interests of the child); Rakoszynskl v. Rakoszynskl, 683N.Y.S.2d 057 (APp.
O, ?Sconcluﬁmg Ihal child support Is sugect to arbllrallon bul ¢ |(1 o,usloﬂy end visliaUon
s not); Milor v. Miller; 423 Pa.Super. <62,172,820A.2d ﬂ81f1093) slating Ihal oourt nol
bound by arbitrator's child custody determination bul court musl ascertain whelher arbllral
award Is™adverse lo Ihe besl Inlaresls of Ine children®).
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% On [aﬁphcauon] ofaé)revallmg party lo a cotested Judicial proceeding undor Section 22
23,01 24, tho court may add reasonable anomey's lees and olher reasonable expenses of
Iitigation ncurred In a!,umdal proceeding after ihe award Is made lo a ludgment confirming,
vacating wilhoul directing a rehearing, modifying, or correcting an award.

Common!:

1 Thosamo sections In lho UAA (sections 14,15)and a similar section In Ihe FAA (section 13
regarding Judgmonts and docketing) as wellas In RUAA seclion 24(a?]lncluded court ordeis
confirming, modifying orcorrecth awards bul nol vacating awards. Inero Js no explanation In
Iho legislative h|5|0|Y or the caso law under lhe UAA or the FAA lor ha omission of |ha
Indusion of vacalur In reference lo judgments and recorqu Judgments. Tho Indication from
(he cases Is that courts Ihal vacaio“orbilration awards refer 1o Ihe vacalur orders as judgments.
In its vermPn of the UAA Arizona stales Ihal ouhts Ihal vaﬁate aw?rds sh?uld entera )
-ljudeen“Anz. Rev. Stal§ 12-1512(1094). There are olhor stale appellate decisions which
refer fo vacatur ordcra as "Judoments.” Judith v. Graphic Communlcals, Intril Union, 727 A.2d

] D.C. Cl. App. 1999); Gutderv. McIntosh, 29311l App. 3d 035689 N.E2d 231,233
228111.0cc. 9{(}100 -FCR Greenshoro, Inc, v C 8 M Investments ot High Poln] Inc. 119
N.C.App. 5764595 £2d 292, 205 cert, denied, 341 N.C.648.4628.E2d510(1,995§'
Radomakerv. Alias Assur Co, 98 Onio App. 15120N E2d 592,598(1954). Section 25(a)
and (c) Includes a provision 10enter judgment oraward allomo/s foes when there Is an order
"vacatmgwnhould|rectlnqa[ehear|ng.' ho lerms "without directing a rehearing” were added
becausean order of vacatur is a final'one and subject lo appeal undersedion 28(a)(5) If iho
court does nol order a rehearing under seclion 23(c).

2 Some ol lhe language In UAA soclion 150n judgment rolls and docketing has been
rewritten and Incorporated into soclion 25(a? thal Ina |udﬁmen| may bo “recorded, dockalc-d,
and enforced as any olher judgmenl Ina dvll action” both lo defele whal In somo slates would
ba considered archaic procedure under UAA sedion 15and lo allow stalos more flexibility in
recoiding Judgments according lo Iho procedures In their stales.

3. Sodlon 26(c) promolos Iho statutory policy of finality of arbilrallon awards by adding a
provision for recovery ol reasonable allomo/s fees and reasonable expenses of jiigallon 10
BrevanmP,pames In contested judicial actions lo confirm, vacaio, modify or coned an award.

otentialliability for lho opf)osm,%; parties’ posl-awaro I|t|gat|on expend!lures will lend 1o
d|scoutage all hut The mosl meritorious challenges of arbilrallon awards. If a Partyprevans Ina
conlosicd Judidal proceeding gueran arbilrallon award, sedion 25&0),a||0ws ho court
discretion 10award anome;es fees and litigation expenses. Bhlzv. Baih Isaac Adas Israol
Congregation. 352Md. 31:720 A.2d 012 {1990) (Pmmllllng award ofallomo/s fees In both
lhe trialand appeal of an action lo confirm and entoreo an arbilralion award against party who
refused lo comply wilh If)

AU pp— -
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4.7UB r|%h_t to recover post-award litigation expenses Pots not a ,plg, Ita party's resistance to
enoaward Is entirely E)assw,e but onlywhere Ihera is "a conesled judjcial proceeding.” The
situation of an unconlested judidal proceeding, €... lo confirm an arbitraUon award, will mos|
often occyr when a party simply cannot pay an amount awarded. If a party lacks Iho ability to
comply wilh the awatd and dogs not resist a molion to confirm tho award, the subsection does
nol Impose further ||ab|||t\{for, Ihe prevailing part/s foos and expenses, Those expenditures .
shoujd'be nominal In a situation Inwhich a”motion (o, confirm is'made but nol opposed. This is
consistent with the %eneral olicy ol mos| stales, which doos not allow a prevailing party to
recover legal fees and moslexpeénses assodated with executing a judgmenl

5.A court has discretion lo award fees under section ZSHC). Courts acting under similar
Ianguaqe In fog-shifting slalules havo nol been reluctant 10 oxordse their discretion lo take
equitable considerations Intoaccounl

6. Section 25(02 Is a default rule only because it Is waivablo under section 4(a) If the parties
wish lo contract for a different rule, hoy remain tree todo so.

SECTION 20. JURISDICTION.

(e) A court of this State having Jurisdiction over Iho controversy and Ihe partlos may enforce an
agreement o arbilrale.

(b) An agreement lo arbitrate Providing forarbllralion In Ihla Stale confers exclusive jurisdiction
on [he court lo enter Judgment on an award under this (Act).

Comment:
1 The lerm "court" Is now In tho dofinillcxi soctlon at sedion 1(3).

2 Section 26(a) deals wilh [he enforceability of arbitration agreements. A person may seek lo

entorce an agreement to aib]lrale In accordance with sections 6and 7 In a stale Ihal'has
orsonal and subjed mailer jurisdiction. For example, considers manufacturorthal Is a New
ork corporation and a consumer who resides in Missouri have an arbitration ogneemanl that

provides for arbliraUon In the slate of New York. Ifthe consumer challenges Ihe enforceability

ilp:rovww.gmu.edu'itcpirtm<nis/ltw/drc/UAA2000.htm 2P/MB
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2 Choice-of-forum dauses and, as a result, venue provisions havo the potential lo cause
gr?btomshm adhesg)n slluallons. Il should be noted mat courts, in determining ihe .
nlorceablllly ot arbitration agreements under provisions such as section 6(aj have voided as
uncoosdonable dausos Inarbllralon agreements thal require persons 10arbilrale In dlslan!
locations See e.%., Brower v. Gateway 2000, Inc., 246A.D. 246878 N.Y S 2d 569(1998
(holding unconscionable on ground ol costa clause which both required computer purchasers
fo arbilrale d|(s:putes In Chicago, lllinois, and also required artxtr ‘Jon according to rulas ot me
Intemalional Chamber of Commerce which impose Iﬂh adminisiralvo costs)[; Patterson v. [TT
onsumer Fin. Corp. 14Cal. App. 4t 1659,18 Cal. Rptr. 2d 583 (1093) (refusing o enforce
arbilrallon clause Imposed byfmanc,m%c,orporanon onslate’s consumers mat required
arbllraUon lo be heard In Minneapolis, Minnesota, and required payment of substanUal filing

fees).

SECTION 28 APPEALS.
a) Anappeal may be taken from:
1)an orderdenying a (molion) lo compel arbilrallon;
2)an order granting a (motion) to stay arbitraUon;
)

— o~ —

3)an order confirming or denying confimBUon of an award;
4) an order modifying or correcting an award;

)

5)an order vacating an award without directing a rehearing; or
)
)

— o~ —

8)a final Judgmenl entered pursuant to this (Act).
b) An appeal under mis seclion musl be laken as from an order ora judgmen In a civil action.

P

SECTION 20. UNJFORMITY OF APPLICATION AND CONSTRUCTION. In applying and
consnuln% mis uniform act, conslderaljon musl bo given lo the need to promote uniformity ol
me law with respect to Its subject mailer among Slates mat enact It

LATIONSHIP TO ELECTRONIC SIGNATURES IN GLOBALAND
CE ACT. Tho provisions of this Act governing me qual effect, validity,

electronic records Orelectronic signattres, and of coniracts performe

hp/AvingriedydspertrTaTaian/AUARICHM 22208
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ﬁfthe arbitration dauso, lho consumer could do so Ina Kssouri court thal would othorwlso
ave subject matterand personal juilsdction over Iho New York corporation.

3 Section 6(b)]‘o||0wst[1 almost nangmoushqldinﬁs ofAcourtsunderdLheA resent, same
language of section 170l (he UAA that if tho parties A [heir agreomenl designate a piaco for
Iha‘arbitration proceeding, then that state has exclusive jurisdiction fo detormine Ihe validity of
an JAI/I0baward |n accordance wlih section 25, The rallonalo of those courts has beeri to
gfevent fonrm-sh%fé)mg,ln conflrmgnon B[)oceedm?s angd lo allow Part gutonow Intno choice

the tocalrcn at the arbitration and Its s s%%uen confirmation procee |n,g, Slalo ox rol. Tri-
Coun(tjy Constr. Co. v, Marsh, 666 S.W.2U 148 152 (Mo. C | App. 1%430 Jvery state that has
considered Pie question of Jurisdiction to eonlimn the award has focused on the ?Iace of
arbitration and not the locus of the contract." ' ’ (Tjhe place of conlracflng Is notalways, or
oven frequently, the convenient location for arbilralion. Modem business operalgs In @ mulll-
staI?,enwronment, and the parties should ho permut dt?dtooso tho place otarb|tﬁt1|onfan
conflimatlon upon coni| erdtion of convenience, and no ugon_am iCl conc%)tso f %)ace
of centracUng."): see alS0 General Bee. Co. v. Star Techn |OBIES. Inc. 1996 W | 377028 (Del.
Cn., June 68); Stephanie's v. Ultracashmere House LTD, 961lIApp 3d 654,424 N'E2d
978,54 11.Dec. 229(1081); Tru Green CorP. V. Sam%n 6025.W.2d E(Ky.A .

eerless Ins. Co., 363 Mass. 162418 N.£2d 580 (

1991);
Kearsarge Metallurgical Corp. v. P 1 1961).

4.1t should be noted Ihat In accordance with section 4(bX1) parlies can waive the
requirements of section 20alter a dispute arises underan arbitration agrecmonL

SECTION 27 VENUE A [motion? pursuantto Scetlen 5musl be mado in tho court of the
[county] Inwhich he agreement to arbitrate specifies ﬁhe arbitration heartng Is lo be held or. if
he heartng has been held, In the court of (he'(county) In which ltwas held. Otherwise, tho
(motion! may be madB, In the court of any (county) In which an adverso party resides or tus a
laco of husiness or, If no adverso art;i has a residence or placo of busingss In'this Stale, In
Ehecourlofany[]c untgl n thjs Stale. All subse u%ntgnonons)muslbemado In the court
gating the Initial Fmon nSun ess [ho court othorwlso directs.

Commont;

1 OIUmI“nes tho parties In their arbitration agreement determine Ihe location of Iho arbilralion
heartng. Il the arbitration dauso doos not provide [0ra location, section 15allows |ho arbitrator
o set tho location of Ihe heartng. The venue previsions In this section give priority to lhe
county Inwhich the arbliraUon hearing was held.

hilp.f/www.gmu.edWdcpimments'law/drc/UAA2000.htm
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atures conform lo me requirements of section 1020f tho

wlih IhBuse ofsuch records or sign
I'and NaUonaJ Commerce Acf.

Electronic Signatures In Global a

Commont;

301s intended to conform me proyisions allowing electronic signatures in sections 1
19 ectronic Signatures In Global ond National Commerce

SECTION 3L EFFECTIVE DATE. Tnls (Act) lakes effect on (elfoclivo data)

Comment:

1 Section 3t concerning effective dale should ho read In conjuncUon with secUon 3which
deals with when me Actapplies. Section 3provides for a frensiUon period during which bom
lhe UAAand Ihe RUAAapply and also a dalo afler mo effecUvo dale on which the RUAA will
apply to all arbitration agreements no ma'ler when parties enlerad Into mom

SECTION 32, REPEAL. Effodive on (delayed dale should be the same as Ihal In Soclion 3
(c)), the [Uniform Arbitralon Acl) s repealed.

Comment:

1 This secUon repeals the adopting Stale's present Uniform Arbitration Ac| Tho effective date
of Ute repealer should be the same dalo selected by the State In sedion 3(b) (or me
applicalUon of Ute RUAA lo all aibttraUon agreements and proceedings.

hop/AmAgrTUdUCEDSH T sAanehoUAA000m 22208
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2 ,Thi%eal soctlon Is based on section 120501 ho Revised Uniform Partnership Act and
section ot Ute 1996 Amendments constiluUr.g hn Uniform Limited Liability Partnership
Acl. Both of these statutes nave transition provisions similar to section 3 of ho'RUAA.

g
lE JAd), an

n
commenced or right accrued before this [Act] takes affect. Subjed to Section 3ot th !
niform

E\rr |Hg =8P1 gJ)gement mado before Iha effective dalo of Uils |Ad] Is governed by Tho

Gmat

SECTION 33 SAVINGS CLAUSE This{Adf does nol affect an action or proceedi

1 This section continues the,Pnor law under lho UAA wilh resped to a pending action or
groc dmc‘; or right accrued until the UAAIs repealed In accordance wilh sections 3Land 3(a)
nd (c) or tno panics agree in a record undersedion 3(b) lo apply tho RUAA 10an arbitratio

agreemen| mada under lha UAA. Because courts gonorally apﬁ)ly [ha law thal exists at tho
imo an adion |s commenced, In many orcumstances mo now law would rfsplaca Ihe old law,

but for this sedion.

2 While mosl slates havojgen?ral savings statutes, those are often quite br(fad.,The Intent ol
section 3]s [0 fellow Rule 190ffha NCCUSL Procedural and Drafting Manual which stales
Ihatasgdedflcs vin ?]clausa shouldtf Inc||Jded Inastahute ho preserve a tavr that the Act
supersedes and which otherwise wou app)rwnh rasped_to described transactions and
ovonls thal occur before tho Ad takes effect lo minimize disruption Inherent In change fram o
old 10the now law." Tha ccmment to Rule 19uses as an example statutes where there Is a
trarﬂmn pgrloddhke the Uniform Partnership Aclupon which sections 3,31,32 and 330f lhe
are based.

HneReaMsaTAUBVEdiIme ARRayaT» JFHd
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907)465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM March 10, 2003

SUBJECT: Sectional summary of HB 83 relating to the Revised Uniform
Arbitration Act (Work Order No. 23-LS0047\H)

TO: Representative Ethan Berkowitz
Attn: Lisa

FROM: heresa L. Bannister

Legislative Counsel

You have requested a sectional summary of the above-described bill. - As a preliminary
matter, note that a sectional summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itselfis the best statement of its contents.

Section 1. Amends the existing Uniform Arbitration Act to indicate to which agreements
and contracts it applies.

Section 2. Adds an article containing the Revised Uniform Arbitration Act (RUAA).

Sec. 09 43.300 states that the RUAA governs arbitration agreements made on or after
January 1, 2004. States that the RUAA governs arbitration agreements made before
January 1, 2004 if all parties agree. States that, with one exception, the RUAA does not
apply to certain labor-management contracts unless incorporated into the contract or its
application is provided for by contract. States that the RUAA does not apply to certain
collective bargaining agreements.

Sec. 09.43.310 provides for waiver or varying the effect of the RUAA. Lists certain
agreements and waivers a party to an arbitration agreement may not make before the
controversy arises. Prohibits the waiver or variation of the effect of certain RUAA

provisions.

Sec. 09.43.320 directs that an application for judicial relief under the RUAA, except as
provided in sec. 09.43.550, will be handled as provided by the state's court rules.

Sec. 09.43.330 provides that arbitration agreements contained in a record are valid,
enforceable, and irrevocable, except on a ground that exists at law or in equity for the
revocation of a contract. Directs the court to decide certain issues relating to arbitration
agreements.  Directs an arbitrator to decide certain issues relating to arbitration
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agreements. Allows an arbitration proceeding to continue while a coun resolves certain
challenges.

Sec. 09.43.340 directs how a court is to proceed on application of a person alleging
another person's refusal to arbitrate. Directs how a court is to proceed with an application
of a person alleging that an arbitration has been initiated or threatened but there isnt an
agreement to arbitrate. Prohibits a court from ordering arbitration if there isn't an
enforceable agreement. Prohibits a court from refusing to order arbitration because of the
merits of the claim or because grounds for the claim have not been established.  Directs
which court to use under certain circumstance. When a party applies to a court to order
arbitration, directs the court to stay ajudicial proceeding Ihat involves a claim alleged to
be subject to the arbitration. Directs that if a court orders arbitration, the court shall stay
ajudicial proceeding that involves a claim subject to the arbitration.

Sec. 09.43.350 allows a court to order a provisional remedy to protect an arbitration
proceeding before an arbitrator is appointed and can act. Allows an arbitrator to order a
provisional remedy to protect the arbitration proceeding and to promote a fair and
expeditious resolution. Sets limits on when a party to an arbitration proceeding may
apply for a court-ordered provisional remedy. Provides that a party's application for a
provisional remedy does not waive a right of arbitration.

Sec. 09.43.360 establishes how a person initiates an arbitration proceeding. Provides that
a person waives a lack or insufficiency of the notice required to initiate an arbitration
unless the person objects not later than the beginning of the arbitration hearing.

Sec. 09.43.370 allows a court to consolidate separate arbitration proceedings under
certain listed conditions. Allows the court to consolidate some claims and allow other
claims to be resolved separately. Prohibits a court from consolidating claims if the
arbitration agreement prohibits consolidation.

Sec. 09.43.380 describes what method is to be used to appoint an arbitrator and under
what circumstance a court is to appoint the arbitrator. Gives a court-appointed arbitrator
the same powers as an arbitrator designated in the arbitration agreement or appointed by
the parties. Prohibits an individual with a certain interest in the outcome or a certain
relationship with a party from serving as an arbitrator if the agreement requires neutrality.

Sec. 09.43.390 requires that before accepting appointment a person disclose facts that
might affect the person's impartiality as an arbitrator. Makes disclosure a continuing
obligation of an arbitrator. Provides that a timely objection to the arbitrator after
disclosure of these facts may be grounds for vacating an award. Allows a court to vacate
an award for failure to disclose as required by (a) - (b). Establishes a rebuttable
presumption that a person appointed as a neutral arbitrator acts with partiality if the
person does not disclose a known, direct, and material interest in the outcome or a
known, existing, and substantial relationship with a party. Requires substantial



Representative Ethan Berkowitz
March 10, 2003
Page 3

compliance with certain agreed procedures for challenges to arbitrators in order to vacate
an award on that ground under sec. 09.43.500(a)(2).

Sec. 09.43.400 requires that the powers of an arbitrator be exercised by a majority of all
of the arbitrators. Requires all of the arbitrators to conduct the hearing.

Sec. 09.43.410 provides an arbitrator and an arbitration organization the same immunity
from civil liability as ajudge. States that this immunity supplements any other immunity
provided by law. State that an arbitrator does not lose this immunity by failing to make
required disclosures.  States that an arbitrator or representative of an arbitration
organization is generally not competent to testify or required to produce arbitration
records relating to an arbitration proceeding in a judicial, administrative, or similar
proceeding to the same extent as ajudge. Makes certain exceptions to this rule. Awards
attorney fees and costs in a civil action to an arbitrator, arbitration organization, or
representative of an arbitration organization when the court determines that the arbitrator,
arbitration organization, or representative is protected by this immunity.

Sec. 09.43.420 allows an arbitrator to conduct the arbitration in the manner the arbitrator
considers appropriate for a fair and expeditious disposition. Allows the arbitrator to hold
conferences and deal with evidence, and to handle summary dispositions of the claims
and issues under certain conditions. Establishes certain procedures for the arbitration,
Gives the parties certain rights at the hearing. Provides for replacing an arbitrator when
an arbitrator ceases acting or is unable to act.

Sec. 09.43.430 allows a party to an arbitration proceeding to be represented by an
attorney.

Sec. 09.43.440 makes various provisions for subpoenas, witnesses, the production of
records and other evidence, depositions, discovery, fees, and protective orders.

Sec. 09.43.450 makes certain provisions for incorporating preaward rulings into an award
and for judicial enforcement of the award.

Sec. 09.43.460 requires an arbitrator to make a record of the arbitrator's award and
requires the arbitrator or arbitration organization to give notice of the award to each
party, Establishes when an award must be made and provides for extension of the time.
Requires a party to give notice before receiving the award of an objection that an award
was not timely in order to avoid waiving objection to the non-timeliness of the award.

Sec. 09.43.470 authorizes an arbitrator to modify or correct an award as provided in the
section. Establishes certain procedural requirements regarding motions for modification
or correction and objections to the motion. If certain applications are pending, allows a
court to submit the claim to the arbitrator to consider modification or correction for
certain reasons. States that a modified or corrected award is subject to action under

certain other sections.
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Sec. 09.43.480 authorizes an arbitrator to award punitive damages or other exemplary
reliefunder certain conditions. Authorizes an arbitrator to award reasonable attorney fees
and arbitration expenses under certain circumstances. Authorizes an arbitrator to order
other remedies the arbitrator considers just and appropriate under the circumstances of
the arbitration proceeding. States that an arbitrator's expenses and fees, together with
other expenses, are to be paid as provided in the award. Requires the arbitrator who
awards ﬂunltlve damages or other exemplary relief to state in the award the facts and law
on which these damages are based and state the amount of these damages separately.

Sec. 09.43.490 allows a party to apply for a court order confirming an award and directs
the court to confirm the award unless the award is modified, corrected, or vacated under

certain provisions.

Sec. 09.43.500 directs a court to vacate an award under certain described conditions.
Establishes when an application to the court must be filed. Allows a court to order a
rehearing if it vacates an award on certain grounds and establishes certain requirements
for the rehearing. Directs a court that denies an application to vacate an award to confirm
the award unless an application to modify or correct the award is pending.

Sec. 09.43.510 directs a court to modify or correct an award under certain conditions.
Allows an application to modify or correct an award to be combined with an application

to vacate the award.

Sec. 09.43.520 directs the court to enter judgment in conformity with its order on the
arbitration award.

Sec. 09.43,530 allows a court to enforce an agreement to arbitrate if the court has
jurisdiction over the controversy and the parties. States that an arbitration agreement
prowdm% for arbitration in this State confers exclusive jurisdiction on the court to enter
judgment on an award under these provisions.

Sec. 09.43.540 establishes where in the state an application to the court is to be made.

Sec. 09,43.550 lists which orders andjudgments can be appealed. Provides for the appeal
to be taken as if from an order orjudgment in a civil action.

Sec. 09.43.560 requires that the need to promote uniformity be considered when applying
and construing these provisions.

Sec. 09.43.570 requires that those RUAA provisions that relate to the legal effect,
validity, and enforceability of electronic records or signatures, and of contracts performed
with the use of the records or signatures, conform to the federal Electronic Signatures in
Global and national Commerce Act.
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Sec. 09.43.580 explains what notice means in the RUAA.
Sec. 09.43.590 defines certain terms for the RUAA.

Sec. 09.43.595 provides for the new provisions to be called the Revised Unifonn
Arbitration Act.

Section 3. Conforming amendments.

Section 4. Conforming amendments.

Section 5. Conforming amendments.

Section 6. Conforming amendments.

Section 7. Conforming amendments.

Section 8. Describes the indirect court rule amendments made by the new provisions.
Section 9. Prohibits aperson from waiving the effective date of a provision of this Act,

Section 10, Prevents this Act from affecting an action or proceeding begun or a right
accrued before its effective date.

Section 11, States that the provisions that change court rales do not take effect unless
sec. § receives the increased majority vote.

Section 12. Makes the Act effective January 1,2004,
If I may be of further assistance, please advise.

TLB:Imb
03-070.Imb



A laska Stale Legislature

House of Representatives
MIﬂOI’Ity Leader Interim address:

716 West 4th Avenue
Anchorage, Alaska 99501-2133
1-907-269-0130
1-907-269-0132 (fax)

Session address:
Alaska State Capitol
Juneau, Aiaska 99801-1182
1-888-465-4919 (toll free)
1-907-465-2137 (fax)

Representative Ethan Berkowitz
District 13

MEMORANDUM

Date: February 25, 2003

To:  Representative Lesil McGuire, Chair
House Judiciary Committee

From: Representative Ethan Berkowit:

Re:  House Bill 83

| respectfully request that you schedule a hearing in the House Judiciary Committee for
HB 83, adoption of the Revised Uniform Arbitration Act.

A copy of the bill, a sponsor statement, and additional background material are attached.
A sectional analysis has been requested from Legislative Legal Services.

A teleconference site in Anchorage will likely be needed. |fyou have any questions or
need additional information, please call Lisa Weissler at 465-3163.

Thank you.

E-mail: Representalive_Ethan_Berkowitz@Icsis.staieMK.us

me W
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Alaska State Capitol
Juneau, Alaska 99801-1132
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1-907-465-2137 (fax)
1

_I AI
‘mir-Tr>

Representative Ethan Berkowitz
District 13

SPONSOR STATEMENT

House Bill 83

“An Act adopting a version of the Revised Uniform Arbitration Act;
relating to the state’s existing Uniform Arbitration Act; amending Rules
3,18, 19, 20,21, Alaska Rules of Civil Procedure, Rule 601, Alaska Rules
of Evidence, and Rule 402, Alaska Rules of Appellate Procedure; and
providing for an effective date.”

This legislation updates Alaska's current arbitration statutes through adoption of the
Revised Uniform Arbitration Act (RUAA). These revisions address many questions
that the original uniform act did not and encourages the use of arbitration as a viable

alternative to litigation.

The objective of the RUAA isto advance arbitration as a desirable alternative to
litigation, but not to make arbitration another form of litigation. To this end, the
RUAA endeavors to make the arbitration process more efficient, expeditious, and
economical in a manner that is fair to the parties, and that promotes finality of the
decision of the dispute submitted to arbitration.

Arbitration is the original "alternative dispute resolution” mechanism made legitimate
under American law. The RUAA recognizes that more issues are being submitted to
arbitration and that the issues are more complex, often involving higher monetary
amounts. The RUAA covers a number of important issues that were not addressed
in the original act and reflects aspects of arbitration practice as ithas developed over

the years.

A revision of the uniform arbitration act is necessary at this time in light of the ever-
increasing use of arbitration and the developments of the law in this area. This
important advance in the law of arbitration should be enacted as soon as feasible.

E-mail: Repvescnicitive_EtImn_Berkowitz@ legis.siate.ak.us


mailto:Repvescnicitive_Etlmn_Berkowitz@legis.siate.ak.us

NCCUSL Web Page 10f2

Home

> A Few Facts About The...
UNIFORM ARBITRATION ACT (2000)

PURPOSE;
This act revises the Uniform Arbitration Act of 1956, adopted in 49 jurisdjctions. The
primary purpose of the act is to advance arbitration as a desirable alternative to litigation.
A revision is necessary at this time in light of the ever-increasing use of arbitration and
the developments of the law in this area.

ORIGIN: . L
Completed by the Uniform Law Commissioners in 2000.

APPROVED BY:
American Bar Assoclation

ENDORSED BY:, .
American Arbitration Association
National Academy of Arbitrators
National Arbitration Forum

STATE ADOPTIONS:
Hawall

Nevada

New Mexico

Utah

2003 INTRODUCTIONS:

Alaska
Arizona
Connecticut
Indiana
Massachusetts
Minnesota
New Jersey
North Dakota
Oklahoma
Oregon
West Virginia

For any further information regarding the Uniform Arbitration Act, please contact

http:/lwww.nccusl.org/nccusl/uniformact_factsheets/uniformacts-fs-aa.asp 21252003
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NCCUSL Web Page 2 0f2

John McCabe, Katie Robinson, or Mike Kerr at 312-915-0195.

© 200! National Conference of Commissioners on Uniform State Laws
1 E. Ontario Street, Suite 1300
Chicago, lllinois 60611

tel: (312) 915-0195 |fax: (312) 915-01S7 |Je-mail: nccusl@ncctisl.org

FastCaunter by bCentral

http:/Avww.nccusl.org/nccusl/uniformact_factsheets/uniformacts-fs-aa. asp 212512003
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ARTICLE

ISTHE REVISED UNIFORM
ARBITRATION ACT A GOOD FIT
FOR ALASKA?

CarlH.Johnson?*

Pete D.A. Petersen

* *

This Article considers the suitability of the Revised Uniform Ar-
bitration Act (RUAA) tor adoption by the State of Alaska, The
Article provides backgroynd information on the history of alter-
native dispute resolution in Alaska, including. the use and devel-
opment. of arbitration, and discusses the main issues that have
been litigated both In Alaska courts and across the country with
respect {0 the original Uniform Arbitration Act. The Authars
provide a detailed review of the changes and clarifications in-
cluded in the RUAA and conclude that the RUAA should be
adopted by Alaska, as it is consistent with state. case law and pro-
motes Alaska’ oft-stated goal offacilitating efficient and effective

methods of alternative dispute resolution.

I. Introduction

_Long before f_he advent of the court system and the now fa-

miliar practice of litigation, people were required to resolve their
d|spute% among themgseﬁves.lpT%%re vere nc%ureaucrames, judic-

Copyright © 2002 by Carl H. Johnson and Pete D.A. Petersen. This Article isalso

available on the Internet at http://www.law.duke.edu/journals/19ALRJohnson.

* SoJo Practitioner, Anchorage, Alaska; J.D., University of Minnesota Law

School, 1999; B.A., University of Minnesota, 1994.
** Solo Practitioner, Anchorage, Alaska; J.D., University of New Mexico, 1999;

E_A., University of New Mexico, 1996.
Mediation, for example, has existed for nearly 4,000 years. Dana Shaw,

1.
Mediation Certification: An Analysis of the Aspects of Mediator Certification and
an Outlook on the Trend of Formulating Qualifications for Mediators, 29 u. To1.

L. Rev. 327,329 (1998). Mediation was used in Biblical times and long ago by Na-

339
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ries, or jther %overnment officials resolvin th |r dIS utes tor

All 1ssueS were handled locally. Eve tua r|
metrptod of dispute resolut|0n Was re Peceg Wlt one W Yt

arhe somet|me U sometimes panels of “peers,’ deC| ded
E Htes io’ th (? oF %eeano B t]hlrd parties
ecamet e arglters of the fate o the tParnes eore t em In re
cent decades, t erican trend een to lean more avora

once again toward these private rootso %p e resolutjon,2towar
various alternative dispute resolution (ADR) methods, and par-

ticularly toward arbitration.3

tive American cultures such as the Lakota, Kiowa, Camanche, and Cheyenne.
Stephen G. Bullock & Linda Rose Gallagher SurveylngtheState OfMEd|at|VeArt
A Guide to Institutionalizing Mediation in Louisiana, 57 La. L. Rev. 885, 890
(1997) (noting that the Gospel ofMatthew encourages parties to first talk _be_twee_n
therhselves e}nd attempt to resolve the dispute): Robert D. Garrett, Medla“on In
Native Amerlca, DISP. Resol. J, Mar. 1994, at 38,39 (discussing the role of media—
tion in tribal legal systems).

Arbitration enjoys a similarly long history.
noted as a dispute resolution option as far back as the times when Greek and
Phoenician traders were roaming the world. See F. Kellor, American
ARBITRATION 3 (1948); See generally ear1 s. woraver, The Historical Background
of Commercial Arbitrafion, ss u. Pa. L. Rev. 132 (1934). It has been in use in the
United States for several hundred years. See 11an r. MacNeil et al., Federal
Arbitration Law 4.3 (1999): Stephen Hayford & Ralph Peeples, CommerC|a|

Arbitration in Evolution: An Assessment and Callfor Dialogue, 10 oHIO st. 5. ON
Disp. Resol. 343, 346 (1995): Soia Mentschikoff, Commercial Arbitration, 1

COLUM. L. Rev. 846,854-56 (1961).
2. See peter s. chantitis, Mediation USA., 26 u. Mem. L. Rev. 1031, 1033

(1996) ("There is a revolution taking place in this country- a revolution which is
enhancing the quality of the legal system.”); See aISO Lucy V. Katz. CompUISory

Alternative Dispute Resolution and Voluntarism: Two-Headed Monster or Two

S|des Ofthe COln') 1993 J. Disp. Resol. 1, 3 (1993) (indicating that “[cjompulsory
ADR ispart cfFamovement over the last three decades to develop alternatives to

Commercial arbitration has been

traditional litigation for the resolution of legal disputes™).

3. Arbitration has been touted by the courts as a speedy, economical alterna—
tive to litigation. See, e.g., Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265,
280 (1995) (praising the inexpensive and speedy aspects of arbitration); Moses H.
Cone Mem T Hosp. v. i.".ercury Constr. Corp., 460 U.S. 1, 29 (1983) (noting that
the FAA calls for a “Summary and speedy disposition of motions or petitions to
enforce arbitration clauses™); Metz v. Merrill Lynch, Piece, Fenner & Smith, Inc.,
39 F.3d 1482,1488 (10th Cir. 1994) (favoring arbitration because of itsexpeditious
nature). Scholars have praised arbitration for its flexibilitywhen compared to liti—

gation. S8, €0, Boyd A. syers, Mandatory Arbitration of Employment Disputes,
67 J. Kan. Bar Ass #i, April 1998, at 18,19; Thomas B. Metzloff, The Unreallzed

Potential ofMaIprachceArbltratlon 31 Wake FORESTL. Rev. 203, 204-05 (1996).

Others have noted that arbitration is a superior alternative to an overloaded court
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The earllest tate- romulg]ated eXJ)enments with ADR
mechanisms In Alaska came In the form of conciliation boards In
rural areas Between 1975 and 1977 the Alaska court system used
federal funds to ﬁreate and ev%uate concl |a(§|0n boards In Six
southwestern Alaska villages.” e tan mg V|sory ommlttee
on Mediation (Committeg), cret laska preme Court
|n 1991 current WOIKS t0 esta |sh and |mgrove the use of ADR
}n e/-\as a Court Sﬁstem he Committee, in conjunctlon with
the A as aJu |C|a| Colincil, made the recommendations that even-

e to t e a oR]tton of the currentv rsion of Civi| Rule 100

e Court in 1993.6 While the rule focuses on

fuall
n}/étXe laska Supre
ediation as the primary ADR mec anism, /it also suggests that

system incapable of handling its increasing caseload. Irving R. Kaufman, Reform
for a System in Crisis: Alternative D|5Fute Resolution in the Federal Courts, s
FORDHAM L. Rev, 1, 2-10 (1990); SE€ AlSO James H. Schropp, Resolving SEC En
forcement Matters Through Alternative Means of Dispute Resolution, g INSIGHTS
13,14(1991).

In contrast, several scholars have criticized the process of arbitration for vari—
ous reasons. One author has noted that the "formal authority social custom
power" enjoyed by arbitrators can exceed that of Judges since arbitrators are not
required to follow precedent, are rarely subject to appellate review of the sub—
stance of their decisions, and are not required to explain the basis for their deci—
sions. Michael Hunter schwartz, POWEr Outage: Amplifying the Analysis of Power
|n Legal RelatlonShIpS (With Special Application to Unconscionability and Arbi—
tration), 33 Willamette L. Rev. 67, 136-37 (1997). Another commentator has

argued that all forms of ADR, 1including arbitration, erode the guidance function

of laws, and that A D R lacks _the_ procedures_necessary for_‘tmal_ity decision m_ak -
ing.>" Edward srunet, QUestioning the Quality of Alternative Dispute Resolution,
62 Tul. L. Rev. 1,15-27 (1987). Even the claims of the courts that arbitration isa
truly speedy and economical alternative to litigation have been called into doubt
because of a lack of supporting statistical evidence. Richard C. Downing & Pat—
rick r. Janes, Arbitaration ofa Securities Dispute—An Overviewfor the Practitio-
Ner, 13 u. Ark. Little Rock L.J. 621, 624-25 (1991). Downing and James add
that there are substantial, substantive disadvantages to arbitration, such as limita—
tions on discovery, inability to collect punitive damages or attorney 3 fees awards,
Iack_ of self-enforceability of arbitration awards, and limited grounds for appeal.
See id. at 625-26.

4. Alaska Judicial Council. Report to the Alaska Legislature:
Alternative Dispute Resolution in the Alaska Court System 31 (1997)

[hereinafter A D R IN Alaskal],

5. |d at 30.
6. Alaska Civil Rule 100 authorizes parties to apply for and judges to order

mediation or other forms of AD R “for the purpose of achieving a mutually agree—
able settlement.”” .AlaskaR. Civ. p. 100(a).

7. It isrelatively clear that Civil Rule 100 is used primarily for mediation. An
Alaska Judicial Council survey sent to all state trial judges showed that 71 % of the
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other forms of ADR, such as earlg neutral evaluation and arbitra-
tion, may be used in the alternativ
'In addition to these general ADR efforts Alaska has focused
on developm ar |traﬁ|on &, aYla le ADR “option. The Alaska
eLdlsa ure a opted the original 1955 Umfonn Arbltratlon Act
68,0 amendin |t In 1972 In 1974 the Alaska Su-
reme Court a

1%ted man ator}/ ee arbitration rules for attorneg
ﬁe dlslﬁutes Assomatl%n or Bqlna lly propose
these r

le g||s|ature has Iar%e

es requestm tﬁat the court ad ogr)
left theteras doptmhga : UA%katseafAt‘Jl%rgt?o aw or, more a
||hn |n th E gs ofa the original U A to the APaska U-

rately,

Pre e (fou e laska courts h ve not been alone In attemP
g ;t)u the h OFS In the original UAA. The court sx\stems or
th vas majority 0 jBrIS |ct|ons that have adopted the Mhave

In“routine "hattles over such |ssues as the arbltra llity of

tl uar sputes, the procedures e arbitragors, “the
medles a% Prators maypawarg and tne rethewa I|It OIE ?1086 e-

cisions by state courts.b’In an effort to clarify, codify; and improve

responding trial court judges had ordered mediation at least once in the previous

two years. A DR in Alaska, SUPId note 4, at 31.
8. See Alaska R. Civ. P. 100().
9. Unif. Arbitration Act, 7 U.L.A. 1 (1997) [hereinafter UAA].

10. Act of August 6,1968, 1968 Alaska Sess. Laws 232 (codified at Alaska
Stat. §809.43.010-.180) (Michie 2001)).

11. See Act of September 5, 1972, 1972 Alaska Sess. Laws 113 (amending
Alaska Stat. £09.43.010 by adding: “However, AS 09.43.010-09.43.180 do not
apply to a labor-management contract unless they are incorporated into the con—
tract by reference or their application isprovided by statute.™).

12. Alaska Supreme Court Order No. 176 (1974).

13. SBEA. Fred Miller, P.C. v. Purvis, 921 P.2d 610, 611 & n.I (Alaska 1996)
(quoting the 1973 resolution of the Alaska Bar Association recommending adop —
tion of an arbitration fee dispute rule).

14. The National Conference of Commissioners on Uniform State Laws as—
serts that 49 jurisdictions have adopted the original Act. See Uniform Al’bitration

ACt Leg|3|at|Ve FaCt Sheet, Uniform Law Commissioners, http://www.nccusl.org/
nccusl/uniformact_factsheets/uniformacts-fs-aa.asp (last visited Aug. 20, 2002).
However, other sources contend that only 35 states have adopted the UAA . SeC

€0, Noah rubins, TIMe Limitsfor Confirmation of Arbitral Awards in the United

States DISP. Resol. J., Aug.-0ct. 2000, at 40, 43.
15. See genera”y Fairbanks Fire Fighters Assoc., Local 1324 v. City of Fair—

banks, 48 P.3d 1165 (Alaska 2002) (arbitrability of issues); Miller v. Purvis, 921

P.2d 610 (Alaska 1996) (standard of review); Foster v. City of Fairbanks, 929 P.2d

658 (Alaska 1996) (remedies awarded by arbitrators); Public Safety Employees
Ass T v. Alaska, 902 P,2d 1334 (Alaska 1995) (reviewability).
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the body of law on arbitration, the National Conference of Com-
mls?lon rs on Uniform State Laws NCCUSZ) adopted a Revised
Uniform Ar |trat|on Act (RUAAgI August 2000,

ThIS Art|ce rowdes background material on the primary is-
sues that h gen litigate redardm n gaps n t e ?ngmal
UAA andtec Ification of that law.in the sodls
cusses whet ert e principles ado ted |n the RUAA are a l? |t
un er Alaska ufx])reme Court case law. Part | provid es bac round
hn formation ont e Feder ArbdraPon Act ( AA[) and
oW courts have addresse m% the Issues tha have deveoRe
In arbltratlon Part. I h| h| ts t e ke rovisions of the RUAA
thatca]n &/ the ongamg art!] % cUsses how many of thes
ISSUes e been ‘addressed by the Alaska Supreme ourt an
compares th %court S grece egt to the solutions offered jn the Re-
V|se Act eArtlc concludes that the RUAA 15 consistent with

Alaska case. vrt %n recommen sthat the .Alaska legjslature adopt
the RUAA Insu stanPa ornhto solidify ar |trat|on law In AIash
and bring the state in line wit arbltratl n developments currently
underway across the nation.

A ttempts to Fill itsV oids

Arbitration and other ADR processes have become widel ac
cej)dted and are being. used in an Increasing num er of SeCt?
In commerual msurance employment, an damly e at|on

e cen erpiec arbitration are roote
en cted in 1 ﬁ ﬁe modetf UAA. createf In the 19503 and

adopted by a majonty of the states./

A. BriefHistory of Arbitration

LHntd he earl twentieth centurry t] ﬁommon law did not
avorg P/ g arb|trat|on Coutas |$tonca||y e used to
en prce arbitration ag reements likely due to ajeal ous uarding of

thelr own 5) Wer to0 resove |sRutes Critics com lained that arbi-
tration was susceptible to unjust results, making it easy for a

16. Revised Unif. Arbitration Act, 7 U.L.A. 6 (Supp. 2002) [hereinafter

RUAA] .
17. Some states have enacted arbitration statutes that are unique to that par—

ticular state. See, e.g., Ala. Code Civ. Prac. 86.6.1 (2001); Cal. Civ. P. Code §

1280 (West 2002). . o ) .
1. SEe Joseph T. wctaughtin, Arbitrability: Current Trends in the United

States, 59 Alb, L. Rev. 905,906 & n.4 (1996) (citing various cases).



344 ALASKA LAW REVIEW [19:2

stronger Rlarty to take advantaﬁe of aweaker party.B Nevertheless,
in 1970, New York became the first state to enact an arbitration

Statu1t%

e eneral olﬁ)gosrtron to arbrtratron diminished %reatly with
te enact ent of t hn T he FAA S0ug ht 0 place ar-
bitration a ree] ments on the same leve| of enf orcea ||tcy as con-
tracts, not|ng that such agr ements “shall be valid, irreyocable, and
en orceabe save uRon suc groun S exrst at law or In e urty for
the revocatron of a ¥contra g Supreme Court ‘case
law stressed thatt eFAA created astr n%presu Rtron In favoT of
arbit Jabrlltyo drsButesB With th% adolo lon of the FAA, courts

could no onger refuse to enforce ar rtrat ona eementsZ
UAA was complete t%? In 1 54 and ag-

Proved rn 1955.5 Comm ntators ave har ed as one
he most uccessfu Acts” ever promulgat dbyNCCUSL Decl-
sronsb g greme Court jn the 19805 further contrrbuted
toaho mrnt eue  arbitration Ip commercra |spu es./
Court-ordered arbitration, unIrke other orms o ‘A (h
gen SuD| cted to systematic empirical st 0 e than a
ade At rst researcers assessed the value an effectiveness of
ar rtratron ycom arrn ar%rtratrons to traditional | £ury or bench
tnas n/ found . thaf arbitration hearings, on average, were
shorter than trials, \nvoved ess attorney LJoega[atront g, Cost
courts and private litigants less, and required less time in the

19. zhoadong Jiang, Federal Arbitration Law and State Court Proceedings, 23

Loy.LA. L. Rev. 473,478 nn.20-22 (1990).

20. 1d. at 479; SEE @ISO K e llo T, SUPra note 1, at 10.

21. Act of Feb. 12,1925, ch. 213,43 Stat. 883 (1925) (codified as amended at 9
U.S.C. 881-14 (2000)). For a detailed examination of the legislative history of the
FAA, see generally lan R. Macneil, American Arbitration Law 83-121
(1992).

22. 9 U.S.C. 82 (2000).

23. Moses H. Cone Mem*l Hosp. v. Mercury Const. Corp., 460 U.S. 1, 24-25

(1985); Scherk v. AJberto-Culver Co., 417 U.S. 506, 515-21 (1974).

24. See Scherk,a17 v.s. ats10-11.
25. The UA A contains language similar to that found in the FAA. See Hecla

Mining Co. v. Bunker Hill Co, 617 P.2d 861, 865 n.3 (ldaho 1980)"(noting that the
“pbroper scope of judicial review... does not vary significantly depending on

which act applies”).

26. Timothy J. Heinsz, 1ne Revised Uniform Arbitration Act: Modernizing,

Revising, and Clarifying Arbitration Law, 2001 3. o1sp. resol. 1.1 (2001).
27. Sec Hayford & Peeples, Supra note 1, at 347-48 & n 8(d|scussmg evolution

of decisions in the Court).
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schedule queue.Z Later research focused on the effects of arbitra-
tion on case ?rocessmg and settlement pehavior, concludm? that In
general arpitrati in programs do not divert cases from tria but in-
tead provide an alternative forum for cases that would have oth
erwrse seftled without a hearing.d Generally ||troants and therr ﬁ

[)ne ave reported high” levels 8 satrsactr n

Itration process and Its results regardless of whet gr Xwon
or lost.d). Arbitration has become the primary metnod to résolve

disputes in many areas of the law.d
B. LPJrrAmary Issues Addressed in Court Decisions Regarding the

The UAA farleol to provide for man Issues that are commonl
ﬂdressed in ﬁhe ealm tra itional courtroom drsE tﬁreso utior.
T ese unresolved 1SSues mc ude rocedoral ISSUES Suc as consoli-
atron an mterventron and re ﬁre ated rssue]s sucb as attor
egsee Punrtrve amaos s, the courts have been lett to
e e whether such pr cedu al or remedraI oPtrons exist under the
.- Since so much has eenPevrorisyvyjrtten on these maor
ornts this s?]bsectron will pr% e on ¥ rief overview of
ajor issues that have been subject to litigation under the orrgmal

L Arbitrabilit Challenﬂes over What drsgutes are covered
by anabrtratron agreenent f reque Il the do]cket f state an
(f eral courts. The mat}]er Q/ cally a gssue IS whether a particular
spute |s covered ua e of an arbitration a reement
enera speakm\% { he rbr ation Is corloluc q Pursu tto th
th courts Will deci e ubstantive arbitra IX earr
tratron IS under the UAA, te arbitrator makes those decisions,

28. ADR r Alaska, SUPra note 4, at 3; 5¢e generally Raymond J. Broderick,
Court-Annexed Compulsory Arbitration: It Works 72 JUDICATURE 217 (1989).

29. ADR IN ALASKA, SUPra note 4, at 3; ¢ generally bavid B. Lipsky &
Ronald L. Seeber, Patterns 0of ADR Use in Corporate Disputes, pisp. Resol. J,,
Feb. 1999, at 67; Joshua D. Rosenberg & H. Jay Folberg, Alternative Dlspute
Resolution: An Emprrrcal Analysis, 46 Stan. L. Rev. 1487 (1994) (analyzing early
neutral evaluation in a California district); Robert J. MacCoun, Unintended Con-
sequences: A Cautionary Tale From New Jersey, 14 Just. Sys. J. 229 (1991).

30. Carrie Menkel-Meadow, DO the "Haves" Come Out Ahead in Alternative
Judicial Systems?: Repeat PIayers in Alternative Dispute Resolution, 15 oHiO ST. J.
ON Disp. Res. 19, 55-56 (1999); Rosenberg & Folberg, supra note 29, at 1536; E.
Allan Lind et al., In the Eye ofthe Beholder: Tort Litigants' Evaluations of Their
Experiences in the Civil Justice System, 24 Law & Soc’Y Rev. 953,980 (1990).

31. See Rosenberg & Folberg, SUPIA note 29, at 1487-88.
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Bartmula;rly In situations where the arbitration aﬂreement IS am-
%uous The e% grlnm le amon? these de?sm S Is that the In-
tentions of the parti ?vege th oug the anﬂuage In the. arbi-
tratlon aggreem nt, should g vern who' determines arbltrabllltg

While origina \/y considered "t apply onIY to contract claims, s
3 a

eral courts have held that various tort claims could be submitted

for arbitration.d

2, Arbltratlon Procedures.. One o f the Iprocedural holes in the
orlglnal UAA ated {0 consoll ation of arbitration groce ures.
Th an te % as well ama{ont of state tatute do
not provi e for consolidation, While state atthorities are sp fon
the |ssu? consol,danonafl ederz1| courts inter reHng tB
have refused fo allow for conso Idation where the “arbitration

agreement IS silent on the matter.J

32. See, €.0., Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473
U.S. 614, 626 (1985); Dean Witter Reynolds, Inc. v. McCoy. 995 F.2d 649, 650 (6th
Cir. 1993); Magallanes Inv., Inc. v. Circuit Svs., Inc., 994 F.2d 1214,1217 (7th Cir.
1993).

33. See, €.0., Orthopedic Physical Therapy Ctr. v. Sports Therapy Ctrs., Ltd.,
621 A.2d 402, 403 (Me. 1993); Gold Coast Mall, Inc. v. Larmar Corp. 468 A.2d 91,
96 (Md. App. 1983).

34. See, €.0., Elliot v. Inter-Ins. Exch. of Chi. Motor Club, 523 N.E.2d 1086,
1090 (Hi. App. 1988); Rogers Builders, Inc. v. McQueen, 331 S.E.2d 726, 731-32
(N.C. Ct. App. 1985) (concluding that the arbitrability of the claim depended "on
the relationship of the claim to the subject matter of the arbitration clause”).

35. See generally Thomas J. stipanowich, Punitive Damages in Arbitration:
Garrity v. Lyle Stuart, Inc. Recon5|dered 66 B.U. L. Rev. 953 (1986) (citing cases
relating to the arbitration of fraud, negligence, misrepresentation, breach of fidu-
ciary duty, and misuse of partnership property).

36. Those state courts that permitted consolidation of arbitration proceedings
did so on the grounds that allowing consolidation promoted efficiency in the adju-
dication of disputes and consistency in the final determination of disputes. Sec,
€.0., Litton Bionetics, Inc. v. Glen Constr. Co., 437 A.2d 208, 213 (Md. 1981);
Grover-Diamond Assocs. v. Am. Arbitration Ass'n, 211 N.W.2d 787, 789-90
(Minn. 1973); County of Sullivan v. Edward L. Nezelek, Inc., 366 N.E.2d 72, 75
(N.Y. 1977); Exber v. Sletten Constr. Co., 558 P.2d 517, 524 (Nev. 1976). Those
state courts opposed to permitting consolidation held that the absence of a provi-
sion in the arbitration agreement to permit consolidation was determinative. See,
€.0., Stop & Shop Cos. v. Gilbane Bldg. Co., 304 N,E.2d 429, 432 (Mass. 1973); J.
Brodie & Son, Inc. v. George A. Fuller Co., 167 N.W.2d 886, 888 (Mich. Ct. App.
1969); Balfour, Guthrie & Co. v. Commercial Metals Co., 607 P.2d 856, 858
(Wash. 1980).

37. Seg, 4, Glencore, Ltd. v, Schnitzer Steel Prods. C0., 189 F.3d 264, 268 (2d
Cir. 1999); Champ v. Siegel Trading Co., 55 F.3d 269, 274-77 (7th Cir. 1995); Am.
Centennial Ins. Co. v. Nat’l Cas. Co., 951 F.2d 107, 108 (6th Cir. 1991); Baesler v.
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Courts have also had to determlne the role of the arbitrator in
eva uatmg evidence. While the rules of evidence do not typically
ap m}) to arbitration proceedmg;(s courts have vacated arhitration

awa swhere an arbltrator]s clusion of ewdeni e has led to the
complete 0m|33|0n of critical evidence.B Generaly t oug o
ﬁuestli)ns of the admissibility of evidence, the arb trator a %et
eX|b| ity."d An arb|trat0r is empowered to exclude evidence/0
and courts are usually reluctant to overturn an arbitration award as
long as the arbitrator considered the substance of the excluded evi-
ence In one form or another/1

Awards and Remed|es An arﬁltr tor's gower to award

un|t|ve amaaes under the original U een.an Issue
onS|der %Ie ||%1 ation and scho%rlx debate/2 Th o manAA
d numerous state statutes are silent s

on ﬁunmve amages, Ieavm%

e C urfs to decide the issue. - Generally, courts will’ permit a

awar unitive amages as long as the ar |trat|on greement

oes not ntaln an express h|b|t|on 0f such awards Courts
\Y de howev%r H W et er an arpitration ?greement may
y|m|torproh| It the award of certain types of damages/4

Cont'l Grain Co., 900 F.2d 1193,1195 (8th Cir. 1990); Protective Life Ins. Corp. v.
Lincoln Nat’l Life Ins. Corp., 873 F.2d 281,282 (11th Cir. 1989).

38. See, e.g., Gevant v. New England Fire Ins. Co., 118 N.E.2d 574, 577 (N.Y.
1954); Smaligo v. Fireman’sFund Ins. Co., 247 A.2d 577,580 (Pa. 1968).

39. Racine v. State, Dep’t of Trans. & Pub. Facilities, 663 P.2d 555, 558
(Alaska 1983).

40. See Atlas Floor Covering v. Crescent House & Garden, Inc., 333 P.2d 194,
197-98 (Cal. Dist. Ct. App. 1958) (holding that arbitrators did not abuse their dis-
cretion in refusing to hear certain evidence).

41. See Allsate Ins. Co. v. Fioravanti, 299 A.2d 585, 588 (Pa. 1973) (holding
that an arbitrator’s refusal to allow the insurance company to submit a memoran-
dum on the controlling legal issue did not deny the company a fair hearing be-
cause it had adequate opportunity to address the issue during the proceeding);
L.R. Foy Const. Co. v. Spearfish Sch. Dist., 341 N.W.2d 383, 386 (S.D. 1983)
(holding that an arbitrator’s exclusion of the company’s project manager as a wit-
ness did not deny the company a fair hearing because the arbitrator heard the
project manager’s proposed testimony from the company president).

42. See generally Stipanowich, supra note 35 (discussing punitive damages un-
der the FAA and state law, including a discussion on the Commercial Arbitration
Rules of the American Arbitration Association).

43. See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 58-63
(1995).

44, Compare Paladino v. Avnet Computer Technologies, Inc., 134 F3d 1054,
1059-60 (11th Cir. 1998) (holding that arbitration agreements cannot proscribe an
award for damages that is provided by statute) with Baravati v. Josephthal, Lyon
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Given the UAA's silence on the issue, the nmary factors in
determinin Whether unltlve amages are f ISSIble” in aqlven
case are the language 0 the arbitrafion agreement, the guidélines
of the associa on Prowdlnﬁ arbitration Services, andt e state law
that governs the arbitrationl agreement. For example man arpl
tration agreements may provide for arbltrahon accord mg to fh 3
rules of aparticular orggnization, such as the American A |trat|on
Association (AAA AAAsCommerual %nrahon ules

Permd anarbnratogto Fnt anyrefn or relief e arbitra-
ordeemSjust and un and wit ntesco e of the agreement

of the parties.” b ¥ courts have conclude d that these rules
permit an award of punitive damages.6

4. Judicial Review. The UAA rowdesforéudlmal rewew of

arbitration awards on several unds.4 ISSUeS A ated
uncer tne on%maEUAA have jated to Mat ISconauct or
cla s that ah arbitrator's awards exceede aut ont elther

er the UAA or the arbitration a reement |caFImS 0 arbl}rator

mlscon uct under sectlon 12 of the ly Involve allega-
?corru t|on fraud, undue means ey%ent >|al)drt|d||t ?e

t|0ns 0
fusal to h ce as for vacatin ward. Clalms
that an ar |trat0r?1as excgeded his authority sual?y arise in situa-

& Ross, Inc,, 28 F.3d 704, 709 (7th Cir. 1994) (“[Pjarties... can stipulate that pu-
nitive damages will not be awarded.”).

45. AAA Commercial Arbitration Rules, R-45(a), available at
http:/iwww.law.berkeley.edu/faculty/ddcaron/Courses/rpid/rp04048.html (last vis-

ited Aug. 20,2002).
46. See Kenneth R. Davis, A Proposed Framework for Reviewing Punitive

Damages Awards of Commercial Arbitrators, ss Alb. L. Rev. 55, 66 & n.99
(1994).

47. See UAA s 12(a)(1) (awards “procured by corruption, &aud or other undue
means"), 12(a)(2) (cases of evident partiality, corruption, or prejudicial misconduct by an
arbitrator), 12(a)(3) (where an arbitrator exceeds the arbitrator’'s powers), 12(a)(4)
(where an arbitrator refuses to postpone the hearing upon a showing of sufficient cause,
refuses to consider evidence material to the controversy, or otherwise fails to conform
with the UAA), and 12(a)(5) (where there was no agreement to arbitrate).

48. See Henley v. Econ. Fire & Cas. Co., 505 N.E.2d 1091, 1094-95 (11 App.
Ct. 1987) (requiring vacatur of arbitrator award on several grounds, including the
arbitrators’ refusal to permit the plaintiff to respond to a motion, the failure of
one of the arbitrators to participate in the plaintiffs motion for reconsideration,
the improper characterization of the arbitrators' decision as unanimous, and re-
peated unsuccessful attempts to conform the award to UAA delivery require-

ments).
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tions where an arbitrator decides a matter not submitted to him
under the arbifration agreement/3

Despite these provisions, courts have foynd that hudrﬂal [e-
view of arbitration awards IS extremeg imited, reasoni att e
partres contracted for th arbrtrators kills and abilities, ott 0se

courts.n  Accor m\gr( courts nave B %t hat arb tra |on

awar s are presum trve ard with all doubts being resove
favor of upholdrng eawar

m. ADOPTIONOFTHE REVISED UNITFORM ARBITRATION ACT:
Codifyingthe Common Law

ter earI ort ears, theUAA was in need o[]some modi-
frcatron |n the rowin useo arbrtratron and t erncreasrng
comg exrt controv ersies. The National C grenceo ,0mmMIs-
SIONErs Unrorm State Laws (NCCUSL) undertook a five- Kear
Proce?s to revise the UAA, takin commenti and recommenda
lons from m rR/ arbitration; organ izations, including the Tort and
nsurance an( ternatrve Displite CommrtteesoftheABA
During. its annyal meetrng on August 4, 2000, the NCCUSL
completed draftrn% the RUAA This révisjon identifies the gaps in
re ardi modern arbrtratron the ever developing oe
Fmptron octrine, and expanﬂono e-commerce. It also”clari-
1es many amoiguous sectronso e original UAA.3

49. Alaska’s arbitration statute provides that a party may seek vacatur of an
award if “the arbitrators exceeded their powers.” Alaska Stat. §09.43.120(a)(3)
(Michie 2001). When an arbitrator decides an issue that was not submitted to it by
the parties, either through explicit language in the arbitration agreement cr in the
choice of applicable arbitration guidelines, it has exceeded its authority. See
Downing & James, SUPIA note 3, at 645 n.186. This “exceeded authority” standard
is invoked “particularly often.” Hayford & Peeples, SUPId note 1, at 359 (discuss-
ing cases).

50. See, €.0.,, United Steelworkers of Am. v. Enterprise Wheel & Car Corp.,
363 U.S. 593, 599 (1960) (“It is the arbitrator’s construction which was bargained
for; and so far as the arbitrator’s decision concerns construction of the contract,
the courts have no business overruling him because their interpretation of the con-
tract is different from his.”).

51. See, €.0., Kansas City Royals Baseball Corp. v. Major League Baseball
Players Ass’n, 409 F. Supp. 233, 257 (W.D. Mo. 1976); Local 1466 Int’l Bhd. of
Elec. Workers v. Columbus and S. Ohio Elec. Co., 455 F. Supp. 471, 473 (S.D.

Ohio 1978).
52 See Andrew D. Ness, Legislative Update: The Revised Uniform Arbitration

ACtOfZOOO Constr. Lawyer 35, Fall 2001.
53. RUAA, prefatory note at 2.
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The RUAA also attem r1pts to address many questions that the
UAA._did not, such as the | t|at|on of Brocee Inas, criteria for ar-
b|trat|on the respective authority of courts r|n )arb|trat0rs the

duty of the arbitrator to ensure the |nte%r|t of the arbitration pro-
cess, the ﬁowers of the arbitrator, the rcement of ar |trat|on
awards, te scope of remedles avallable, and the pro er use of
Echnolog}g The RUAA em owers arbltrabors to control the [-

Itration”pro ess an romot s arbitration mcreasm its effl-
eedom o contract53

clenc |n sacred a party'sIi rt
X}I)thou?h AA dosnt3| cn[yaterte AA or
the arbitration rocess it d oes maeane ort' to co tecom
mon ? 3 eveoTp In those areast at the U re(yt
ously fajled to a dress. The RUAA 1s an effort to rescnbe A

cial, rewew while aﬁ ?motmg mgreased arhjt tatlon thus placin
ar itration OPn equ ootmg with traditional litigation.  Much 0
W at IS codifie A represents an malgamat|0n of

trend ssu ortm alternat|ved|s ute systems.
pRD Y Ives pnmar%}) cons¥deraé|on fo the arb|trat|on

a reements mtow Ich parties ave entere eerrlnrg 1o the con-
sensual nature of contract and affording parties free feign in com-

54. The prefatory note states:

[The UAA] provided no guidance as to (1) who decides the arbitrability
of a dispute and by what criteria; (2) whether a court or arbitrators may
issue provisional remedies; (3) how a party can initiate an arbitration
proceeding; (4) whether arbitration proceedings may be consolidated; (5)
whether arbitrators are required to disclose facts reasonably likely to af-
fect impartiality; (6) what extent arbitrators or an arbitration organiza-
tion are immune from civil actions; (7) whether arbitrators or representa-
tives of arbitration organizations may be required to testify in another
proceeding; (8) whether arbitrators have the discretion to order discov-
ery, issue protective orders, decide motions for summary dispositions,
hold prehearing conferences and otherwise manage the arbitration proc-
ess; (9) when a court may enforce a preaward ruling by an arbitrator;
(10) what remedies an arbitrator may award, especially in regard to at-
torney's fees, punitive damages or other exemplary relief; (11) when a
court can award attorney’s fees and costs to arbitrators and arbitration
organizations; (12) when a court can award attorney’s fees and costs to a
prevailing party in an appeal of an arbitrator's award; (13) which sections
of the UAA would not be waivable, an important matter to insure fun-
damental fairness to the parties will be preserved, particularly in those
instances where one party may have significantly less bargaining power
than another; and (14) the use of electronic information and other mod-
em means of technology in the arbitration process.

Id.

55. Id.
56. Ness, rupra note 52, atl.
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posmg arb|trat|0n agreementsa Further, the RUAA emPowers
arbitrators b % éprovldm?t em with the means fo take cont o? f the
parties and the arbitration process and conterring Increased finality

on arbitration awards.®
E)F provides a deta||ed overV|ew of the most pertment

cha\n\ges and rows ns em odied in the RUAA, focusm
provm I can %mg grovmons New provm n

dicated are hose that are new In comparison tot

3|ons oft e original UAA Iareg?elP/ e Iect|n? the body of com

S0 oftns priinel UAA, he catind naafaegnae ted%%

e clarifyl
g are éhos In WhICh tne RUA merely eliminated ﬁ e ambl
Uit]

? s under the onqmal UAA and mcore\tl)rated several upcates
tﬁetEeA X as (leveloped through case law under the UAA and

A. New Provisions

Sect|0n9 Notjce and In|t|at|on 0 Proceedln[gs Section 9
%RUA IS @ New rowsmnr uiring that all parties acon
tract e given not|8e of penaing aroitratio grocee Ings and the le-
al claims involved.B As hasic as this no(slc requirement may aP
ear, the UAA never prowded any Inaication of the necessary
steps to %ommenczprocee ings.
Under t a partg Injtiates arbitration roceedmgs by
%vmg not|ce In, writin I signafories to an arbitration dgree-
ent enotlce must contain fhe “nature of the controvers and
remedies sought '8 Parties are free to contract regadr (p% -
tice1sto bes |s led and what content must be rovided, So on
tire contractual notice provisions are reaf nable. & In th (e R]ast F
ties Initiated arbitration via regular mal ymakmg a demand for

57. RUAA, prefatory note at 2. This dedication to the party's contractual
autonomy and ability to choose its arbitral fate results in afairer outcome.

58. Id.

59. Id. §9”a).
60. 1d. An example would be a multi-party construction contract involving

general contractors and subcontractors. When a dispute arises between some but
not all of the subcontractors, notice of arbitration should be provided to all party
signatories of the agreement and not just to the party against whom a claim is

filed. 1d. cmt. 4.

61. 1d.
62. Id. 84(b)(2) (“[BJefore a controversy arises that is subject to an agreement

to arbitrate, a party to the agreement may not... agree to unreasonably restrict
the right under Section 9 to notice of the initiation of an arbitration proceeding.”).
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Table 1: Comparison of RUAA and UAA Sections

Revised Uniform Arbitration Ad Uniform Arbitration Act

UAA ! 17 for definidon of "court”

81 Definitions*
82 Notice* No corresponding UA A provision
83 WhenAct applies* UAA 83,8 20, nnd 825
84 Effect of Agreement to Arbitrate; Non-Wolvable

No corresponding UA A provision

Provisions*

85 (Application) forJudicial Relief UAA 816
86 Validity of Agreement** UAA 81
87 (Motion) to CompelorStay Arbitration UAA 82
88 Provisional Remedies* No corresponding UA A provision
89 Initiation of Arbitration* No corresponding U AA provision
810 Consolidation ofSeparate Arbitration Proceedings* No correspouding U A A provision

8 11 Appointment of Arbitrator, Service as a Neutral Arbitrator UAA 83

812 Disclosure By Arbitrator No corresponding U AA provision

813 Action by Majority UAA 84
83s Immunityof Arbitrator; Competency toTcctiiy, Attorney’s
No corresponding UA A provision
Fees and Costs*
815 Arbitration Process'* UAA 85
816 Representation By Lawyer UAA 86
UAA 87

817  Witnesses; Subpoenas; Depositions; Discovery"

818 JudidalEnforcement of Preaward Rullngby Arbitrator No corresponding U A A provision

(19 Award UAA 88
820 Change Award By Arbitrator UAA 89
821 Remedies; Fees and Eapenses ofArbitration Proceeding** UAA 10
822 Confirmation of Award UAA 811

UAA 612

823 Vacating Award One additional basis for vacatur

824 Modification or Correction of Award * UAA 813

No corresponding UA A provision forattorney fees,

825 Judgemeoton Award: Attorney's Fees and Litigation

but see UA A 8§ 14 and 15 regarding judgment on

Eapenses*
award
826 Jurisdiction «- U\A 817
827 Venue UAA 818
828 Appeals UAA 819
829 Uniformity of Application and Construction UAA 821
830 Relationship to Electronic Signatures in Global and
No corresponding UAA provision

National Commerce Act*

8 31 Effective Date UAA 83,§20. and 8 25

832 Repeal UAA §3,8 20, and 825

(33 Savings Clause UAA 83.8 20, and 825

. -New Section

- Partially New Section
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arpitratjon or notice of intent to arbitrate with the assistance of an
arbjtration or an|zat|on63 Most _arbitration organizationse! have
thelr own met 0ds of servmg notice. Some organizatjons requne
mor orma| than others. ™ This new Initiation section prow es
eX| n the notice requirement, leaving It to arnes to d esng
their own methods or rer on the ordinary practn:e of arbitration

organu tions.
the event no method of notice is provided by the contract,
arties are to rgl on certified orregmtered mail, re&urn receipt re-
ugsted and obtained, or by servite as authorized for the ‘com-
mencement of achvn actll rL

An notice t gt 1S lacking or |nsuff|C|ent can be chaIIengedﬂ

Challen mg an ar %ratlon award under the RUAA requires a
sho |n that a lack of notice substannaIIK pre}] udiced a party." Ac-
cordingly, a party sa?pearance at the ean g Waives an objec
t|onst |nsu Icient notice or lack of notice.®

2, Se t|on 12—Disclosure. Section 12 of the RUAA creates
an a!]nmanve UtX for arbitrators to disclose an conflicts of inter-
est that may to ﬂuesnon the mtegnt ef e arbifration proch
ess. 0 Because the RUAA s designed to fortify arbitrators wit

63. Id. 89 cmt. 3.
64. "Arbitration organization” is defined as “an association, agency, board,

commission, or other entity that is neutral and initiates, sponsors, or administers
an arbitration proceeding or is involved in the. appointment of an arbitrator.” Id.
§ 1(1). This definition section in the RUAA is a new feature for which no corre-
sponding UAA section exists (except with reference to “court” at UAA section

17). Seesupra Table 1

65. RUAA §9 cmt. 3.
66. 1d. §9(a). The term "obtained” means that the receipt was returned to the

sender regardless of whether it bears the signature of the recipient acknowledging
receipt. d. 9 cmt. 3.

67. 1d. s 9(b) (stating that “unless a person objects for lack or insufficiency of
notice under Section 15(c) not later than the beginning of the arbitration hearing,
the person by appearing at the hearing waives any objection to lack of or insuffi-
ciency of notice”).

68. 0. §23. Section 23 is discussed in more detail INfra Part DI.B.5.

69. Id:, see also id. s 9 cmt. 6 (“If the appearance at the arbitration hearing is
for the purpose of raising the objection as to notice and such objection has not
otherwise been waived, the party’s appearance for the purpose of raising that ob-
jection should not be construed as untimely.”).

70. 1d. § 12(a). The UAA did not contain such a requirement. In general,
most arbitrators have an ethical duty to disclose under the Code of Ethics for Ar-
bitrators. American Bar Association & American Arbitration
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new Powers that may or may not have to be clarified, it is impor-
fant that the RUAA also empha3|ze the corresponding need' for

faims Se'ﬂawﬁé%%%% Ilnzgatte ts to codify the developing common
law tLat ar tﬁtors have ae[n P to d|sc1 ecorﬁwtsé)[ n%erest n
Commonwealth Coatings C or Continental Casualt 1 the
US Supreme Court re ire ?]rbltrators to disclose to the arties

Zlnterests or refation ;t) that * m|8 ht create an impression of
possinle bias.” B However, this standard has been much'in dis ute
A Stt)“t ofa thontF/ emsts among_the states as to what Is the a
pnae standar B fure ome courts,re uwe more t
tPPear nce of bias’ s than t at require 1ctua| las 74
lle others require a showing of “evident partla ity."8 The

Association, Code of Ethics for Commercial Arbitrators (1977). The
RUAA requirement likely exceeds the ABA/AAA requirement.

71. See Drinane v. State Farm Mut. Auto. Ins. Co., 606 N.E.2d 1181,1183 (111
1592) ("Because courts have giveD arbitration such a presumption of validity once
the proceeding has begun, it is essential that the process by which the arbitrator is
selected be certain as to the impartiality of the arbitrator.”).

72. 393 U.S. 145 (1968).
73. In Commonwealth Coatings, an arbitrator did not disclose his close finan-

cial relationship with one of the parties to the proceeding. Id. at 146. The suppos-
edly neutral arbitrator ran an engineering consulting business and served as a con-
sultant on construction projects. Id. One of his regular customers was a party to
the arbitration. 1d. After an award was issued in favor of the party who had the
business relationship with the arbitrator, the opposing party' became aware of the
relationship and sought to vacate the award. 1d. The Court held that the arbitra-
tor was required to disclose the prior relationship in these circumstances. Id. at
150. However, the Court did not agree as to what general standard of disclosure
should apply. Writing for the majority, Justice Black articulated a standard re-
quiring arbitrators to disclose any interest or relationship that "might create an
impression of possible bias." I1d. at 149. The concurring opinion by Justice White
required something more than a trivial business relationship to trigger the disclo-
sure requirement. Id. at 150-51 (White, J., concurring). The dissenting opinion by
Justice Fortas contended that there was no actual partiality based upon the evi-
dence presented. Id. at 152-55 (Fortas, J., dissenting).

74. See, e.g., Peoples Sec. Life Ins. Co. v. Monumental Life Ins. Co., 991 F.2d
141,146 (4th Cir. 1993); Health Servs. Mgmt. Corp. v. Hughes, 975 F.2d 1253,1264
(7th Cir. 1992); Apperson v. Fleet Carrier Corp., 879 F.2d 1344, 1358 (6th Cir.
1989); Morelite Constr. Corp. v. New York City Dist. Council Carpenters Benefit
Funds, 748 F.2d 79,84 (2d Cir. 1984).

75. See, e.g., Al-Harbi v. Citibank, N.A., 85 F.3d 680, 683 (D.C. Cir. 1996); OI-
son v. Merrill Lynch, Pierce, Fenner & Smith, 51 F.3d 157,159-60 (8th Cir. 1995);
Schmitz v, Zilveti,'20 F.3d 1043,1049 (9th Cir. 1994); Middlesex Mutual Ins. Co. v.
Levine, 675 F.2d 1197,1200-01 (11th Cir. 1982); Burlington N. R.R. Co. v. TUCO

Inc., 960 S.W.2d 629,630 (Tex. 1997).
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RUAA resolves the amblgumes created b Cé)mmonwealth Coat-
Ings 0y adopting a reasonable person stan arg for the purpose of
deter |n|n theexistence of a ut[yto |s?ose

e qUestion remains: t eo Interests or relationships
need to be disclosed?" 77 hIS area has proven to be very fact-
mtenswe and the RUAA attempts to draw s?me boundaries with
|ts new language. Section 12 prevent Partle ?m argumg that ar-
|tratorsd ot have an affirmative u¥to |scose78 nd. Sets forth
thea |rmat|ve reauwements t0 as ure artles have accessto
all In ormat|ont might reasona ya ec ?0 ential arbitra-
tor's neutrality.” ® Section 17 requires t flt an arpitrator disclose

an knowaSJF cts likely to affect |mPar lality EQ al dpart|es repre
se tatlves counsel, witnesses, and all_ other arpitratars to the Fro
ceedings.d This Is acontlnuln duty@and 3rbltrators are required

to make a reasonable in W |n orger to determine wheth ran){
contlicts exist8 It Is worth noting that there are some states tha

76. Sec Apperson v. Fleet Carrier Corp., 879 F.2d 1341, 1358 (6th Cir. 1989)
(holding that the standard is whether a reasonable person would conclude the ar-
bitrator is partial); McNaughton & Rodgers v. Besser, 932 P.2d 819,822 (Colo. Ct.
App. 1996) (holding that the duty to disclose arises where a reasonable person is
persuaded that arbitration is likely to be partial).

77. See RUAA 8§ 12 cmt. 2. The Drafting Committee removed the require-
ment of "any” interest or relationship and substituted with “a[D]" interest or rela-
tionship, supposedly eliminating de minimis interests or relationships from be-
coming an issue. Id.

78. Nasca v. State Farm Mut. Auto. Ins. Co., 12 P.3d 346, 349-50 (Colo. Ct.
App. 2000).

79. RUAA §12cmt. 2.

80. Section 1of the RUAA defines "knowledge” as actual knowledge.

81. Section 12(a) of the RUAA provides:

Before accepting appointment, an individual who is requested to serve as
an arbitrator, after making a reasonable inquiry, shall disclose to all par-
ties to the agreement to arbitrate and arbitration proceeding and to any
other arbitrators any known facts that a reasonable person would con-
sider likely to affect the impartiality of the arbitrator in the arbitration
proceeding, including: (1) a financial or personal interest in the outcome
of the arbitration proceeding; and (2) an existing or past relationship
with any of the parties to the agreement to arbitrate or the arbitration
proceeding, their counsel or representatives, a witness, or another arbi-
trators [sic].

81 Id. §12(b) ("An arbitrator has a continuing obligation to disclose to all
parties to the agreement to arbitrate and arbitration proceeding and to any other
arbitrators any facts that the arbitrator learns after accepting appointment which a
reasonable person would consider likely to affect the impartiality of the arbitra-

tor.").
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strll have strrcter disclosure requirements than those provided by

éen in doupt drscldsure should be made usrng reas%nable
goo judgment. " The arbitration process functjons est en an
mrcabe and trusting atmos”p ere' s reserved This end

best ?]erved bg establishin atmosrp ere? rankness at the out
set. t rou n |scosureb the arpitrato % mancra T3, NSac-
tions which he has had oris nebgotratrngwrt elther of t e parties.’'
It Is better to determine an ar wa}orsrmrh rtrart?/ early | te (OF
cess rather than create ﬁsource 0 conte fl usds ute in the post-
awar sta% ed Since t A makes disclosure explicit, it Is
||ke| to reduce, at least hopefully, the amount of vacatur litiga-

he RUAA est ahlishes two new standards for arbitrators with
respect to warvero isclosure requirements. A “non-neutral” or
h) ry- a'opornte arbitrator@ may not have a dutz to disclose If
the parties so provide In tgerr a eement However, If ﬁ non-
neutra arbrtrator IS req%ure tod ose an |sto do S0, t ere |s
no automat|c vacatur 0 %n award 1ssued éar Itrator.d)

fallure to drsclose must be shown to be udicial to the com
laining p rtZ Even where a failure to scose |s deemed to be
rejudiCial héased on the arbitrator's “evident gar lality," the gen-
ral outcome is to order a new arbitration hearing.” Conversely,

84. See Cajl. Civ. Proc. Code 8§ 1281.6, 1281.9,1281.95,1297.121,1297.122
é\bvoejt Supp. 2002); Tex. Civ. Prac. & Rem. Code Ann. § 172,056 (Vernon Supp.

85. Commonwealth Coatings Corp. v. Cont’l Cas. Co., 393 U.S. 145, 151
(1968) (White, J. and Marshall, J., concurring).

86. Burlington N. R.R. Co. v. TUCO, Inc., 960 S.W.2d 629,633 (Tex. 1997).

87. SEe Washburn v. McManus, 895 F. Supp. 392, 400 (D. Conn. 1994) (hold-
ing that courts should not encourage unsuccessful parties in their efforts to seek
insubstantial, tenuous relationships that might form the basis for some theoreti-
cally plausible yet completely unsubstantiated cry of bias).

88. SEERUAA §§ 11 cmt. 1,12 cmt. 5.
89. There is no prohibition on varying or altering the disclosure requirement

But see id. s 4(b)(3) (noting that a party to an arbitration agreement may not
“agree to unreasonably restrict the right under Section 12 to disclosure of any

facts by a neutral arbitrator").
90. SBCCRUAA §12(d) (“If the arbitrator did not disclose afact as required by

[section 12], upon timely objection by a party, the court... may vacate an

award.”) (emphasis added).
o1. Seeid. §23(a)(2); Creative Homes & Milhvork, Inc. v. Hinkle, 426 S.E.2d

480, 483 (N.C. Ct. App. 1993).
200%3 See, €.0., Umana v. Swidler & Berlin, Chartered, 745 A.2d 334, 339 (D.C.
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neutral arbltrators ma have d|%closure re%uwements modlfledt,but

only to.a reasonable extent " Thus, the 8 RUAA Draftin
Committee éDraftm Comm|ttee ) was mindful of party autonomy

and the freedom of ¢hoice in't dwe%ongnop rocess9* arries ma¥
agree to higher or lower standaras Isclosure and may contrac
for the appomtment of an arbitrator or arbitrators on & trlpartlte

pal Anoth significant difference created by section 12 of the
RUAA Ist ataneutral arpitrator Is IﬁJresumed ®to act with “ evi-
dent Bartlalt "0 “The reason ‘evident partiality’ |sa([1rounds for
vacatur onl or a neutral arbitrator Is because non-neutral arbitra-
tors, un ess t erW|sea reedE Serve as representatives of tegart es

a&[t)(())}n gpg o EX ectedCh these non- neutral Bart}/napgomte arol-

Impartial in th ense as neu-
tral ar Itrators. 58 oweve{ fl reSL{ 8t|on IS rebuftable.®

fa neutral arEmator ails fo'disclose a known, direct, and. ma-
terial interest or a

nown, existing, 1Dand substantial reIatlonshlp, It

93. RUAA 84(b)(3) (stating that a party to an agreement may not “agree to
unreasonably restrict the right under Section 12 to disclosure of any facts by a
neutral arbitrator").

94. Seeid. § 11 cmt. 1. UAA section 3 provides for the appointment of arbi-
trators by the court. It also provides that parties may select arbitrators in their
agreement. UAA83n.3. RUAA section 11 maintains this feature of the UAA.

95. The Drafting Committee was aware that parties who select arbitration by
contract are foregoing a jury trial and accepting limited judicial review in ex-
change for a method of speedy resolution that costs less and provides for one’s
own choosing of a decision-maker, one likely having expertise in a given field.
Parties usually choose arbitrators based on their professional, business, or com-
mercial expertise, or their relationship to the parties. See RUAA 8§11 cmt. 1, § 12
cmt. 1.

96. Id. 8§ 12(e) ("An arbitrator appointed as a neutral arbitrator who does not
disclose a known, direct, and material interest in the outcome of the arbitration
proceeding or a known, existing, and substantial relationship with a party is pre-
sumed to act with evident partiality under Section 23(a)(2).”) (emphasis added);
see also Burlington N. R.R. Co. v. TUCO, Inc., 960 S.W.2d 629, 636 (Tex. 1997)
(“We emphasize that this evident partiality is established from the nondisclosure
itself, regardless of whether the nondisclosed information necessarily establishes
partiality or bias.”).

97. RUAA 8 23(a)(2)(A) (stating that courts should vacate an award where
there was "evident partiality by an arbitrator appointed as a neutral arbitrator").

98. Id. §23cmt. 1.

99. Id. 8§ 12cmt. 4 (“[I]t is then the burden of the party defending the award to
rebut the presumption by showing that the award was not tainted by the non-
disclosure or there in fact was no prejudice.”).

100. It appears that a past relationship would not support such a presumption
because there is a slight difference in the wording chosen by the Drafting Commit-
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|s then presumed that the arbitrator acts W|th ‘evident part|a||ty
and any award Is subéect ‘o vacatyr.XL How bi arole this rebut‘
ble presumption plays will depend on the types of interests or. re
tion h|ps Involved and whether the standar orthe gresum ption 10
attaTh P ears 1o beah|gh one.1P Some states; impose even stricter
d|scosu re uwements narb|tratorsIB
. Final 3/ | challenges hased on an arpitrator's alleged |mﬁart|
a|t>[ are ubaect toa ?/ contract provision detailing ‘methods of
challenge and are cons Flered congiitions precedent.! T|me|¥ 0b-
jections are required before any challenge or review for vacatur is

|n|t|ated B

Sect|on 10— Consolidation. The RUAA take amajofr step

n?/ addmrq an_entirely new section refated to the copsolidation o
utl Ba eydlsgutes and setparate arbitraion proceedings. Section
upon motion of ope of the partles, acourt ma

or er consolidation of some or all claims in situ t|ons where ther
are separate arb|that|on agreements or proceedings between the
same parties or where one part?/ IS Involved In a8 parate arpitra-
tion a reemenéor proceeding with a third party. 16 However, in or-
der to”consolidate, it must be shown that: (1)"the claims arise “in

tee regarding what is to be disclosed. RUAA sections 12(a)(1) and (2) require the
arbitrator to have “a financial or personal interest in the outcome” or “an existing
or past relationship with any of the parties” before the 2ward can be subject to va-
catur. Section 12(e), however, requires the arbitrator to have a “known, direct,
and material interest” or a “known, existing, and substantial relationship.”

101. 1d. §23(a)(2)(A).

102. RUAA sections 12(a)(1) and (2) are worded differently than section 12(e).

103. See Cal. Civ. Proc. CODE §§ 1281.6,1281.9,1281.95,1297.121,1297:122
(West. Supp. 2002); TEX. Civ. Prac. & Rem. Code Ann. § 172.056 (Vernon
Supp. 2002). On a related note, on July 22, 2(;02, the National Association of Se-
curities Dealers, Inc. (NASD) and the New York Stock Exchange filed suit
against the California Judicial Council and its members. Both arbitration organi-
zations are seeking a declaration that they are exempt from the California arbitra-
tor disclosure standards that were implemented in that state on July 1, 2002. See
NASD, NASD Seeks Exemption from California Arbitration Rules, The Neutral
Comer, at http://www.nasdadr.com/neutral_comer/0802_default.asp (last visited

October 20,2002).

104. RUAA section 12(f) reads'
If the parties to an arbitration proceeding agree to the procedures of an
arbitration organization or any other procedures for challenges to arbitra-
tors before an award is made, substantial compliance with those proce-
dures is a condition precedent to a [motion] to vacate an award on that
ground under Section 23(a)(2).

105. 1d. §12(c).

106. M § 10(a)(1).
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substantial gart from the same transaction or series of transac-
pres nce of a common issue of law or fact creates the

tions; ﬁ 2 da
Possnb ity of conf |ct|n eusmns |n se arate arbitration proceed-
ngs; and(3) any lPretu Ice resultin afailure fo consElldat IS

no outwe| hea by the risk of und%e delay, prejudice, or hardship

e gn rgflggﬂosh]gdg %%%'aas%ﬁ’r‘cg of controverst and conflict.1b

to

There are few state statutes that address consoliclationd®and most

arbitration agreements do not Sprowde or It. It Is hardly areahty

that all Partles are sngnatorle to one agreement doctment, a

thoug h does happen.l0 However, cons?hdanon has been re-
|re in some cas s for vanous [easons Implicating the Interests of

eF ficiency In arbitration and the prevention of conflicting awards. 1t
The cunyent trend under ﬁh(e FA% holds, that where épar%es do not
expressly agree on consolidation there is no requirément to con-

107. 1d. § 10(a)(2)-(4j.
108. 1d. §10 cmt. 1.
109. See, e.g.,, Cal. Crv. Proc. Code §1281.3 (West 2002); Ga. Code Ann. § 9-

9-6 (2002); Mass. Gen. Laws eh. 251, § 2A (2002); N.J. Stat. Ann. § 2A-23A-3
(West 2002); S.C. Code Ant,. § 15-48-60 (Law. Co-op. 2002); Utah Code Ann. §

78-31(a)-(9) (2002).
110. see Hartford Accident Indem. Co. v. Swiss Reinsurance / mcrican Corp.,

246 F.3d 219 (2d Cir. 2001).

111. see Conn. Gen. Life Ins. Co. v. Sun Life Assurance Co. of Can., 210 F.3d
771, 775 (7th Cir. 2000) (holding that consolidation was appropriate when both
textual and practical arguments favored it); New England Energy v. Keystone
Shipping Co., 855 F.2d 1, 5-6 (1st Cir. 1988) (holding that the FAA did not pre-
clude consolidation when the agreement was silent on the issue and the state law
provided for consolidation); Litton Bionetics, Inc. v. Glen Constr. Co., 437 A.2d
208, 217-18 (Md. 1981) (holding that a circuit court is empowered by the state
UAA to order consolidation); Grover-Diaraond Assoc, v. Am. Arbitration Ass’n,
211 N.w.2d 787, 790 (Minn. 1973) (holding that consolidation was appropriate
where parties chose the same arbitrator, the arbitration agreement did not pro-
hibit joint arbitrations, and there was no prejudice); Exber, Inc. v. Sletten Constr.
Co., 558 P.2d 517,524 (Nev. 1976) (holding that consolidation is appropriate when
evidence, witnesses, and legal issues were the same in both disputes and there was
no showing of prejudice); Polshek v. Bergen County Iron Works, 362 A.2d 63,68-
70 (N.J. Super. Ct. Ch. Div. 1976) (holding that consolidation was appropriate
even without an authorizing statute because of common issues and lack of
prejudice); County of Sullivan v. Edward L. Nezelek, Inc., 366 N.E.2d 72, 75 (N.Y.
1977) (holding that a trial court was within its discretion to order consolidation
when there was a common contact to the two claims and consolidations would
provide a more consistent result); Plaza Dev. Serv. v. Joe Harden Builder, Inc,
365 S.E.2d 231,233 (S.C. Ct. App. 1988) (holding that consolidation was appropri-

ate where there was no finding of prejudice).
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solidate. 1l Despite the fact that a majority of ederal a ellat
File oD Tt

?ourts a alnst consoll atlon 3th A makes an

ort to enco rag ﬁ? of ar |fratlon In mutl arty scenarios
similar £0 |U é ICI Iconso ation of litigation proceedin %MW ere
common issues of fact and law are present, section 10 dllows courts

to order consolidation.18

4, Section 4— Waivable Provisions. Sectjon 4 of the RUAA
in effect provides that ﬁarnes enterin |nto arb|trat|o %reements
are free oarran e such contracts as they wish, SUPA ?tt minimal
Ero bi ons ésuc sect|on4o eratesasade t statute and
hould. be referred to when anazzmg the vanous wa?/ S 0f ges nlng

an arbitration clause or agreem ‘ 0 ountthe IS the -
tt|on to crart an agr ee ent heavily in favor of ne’s ow nmteret
ecause there Is always the

Those who do so should take cau on
mcreased |ke||ho%d 0 avacaturcha eng
rties to vary their aglrtegl

eneral Ipermns n?
ments | aZ manner an a e subsequent”tq the |
agreement as long as the mtegnty f-arbitration remains intact.18

112. See Glencore, Ltd. v. Schnitzer Steel Prod. Co., 189 F.3d 264, 267 (2d Cir.
1999) (”[T]here is no source of authority in either the FAA or the Federal Rules
of Civil Procedure for the district court to order consolidation absent authority
granted by the contracts.”); see also 3 lan R. MacNeil et al., Federal
Arbitration Law 8§833,3 (1999). Butsee Blue Cross of Cal. v. Superior Court, 78
Cal. Rptr. 2d 779, 793 (Cal. Ct. App. 1998) (bolding that the FAA does not pre-
empt state law on issues of procedure, including consolidation).

113. see Champ v. Siegel Trading Co. Inc., 55 F.3d 269, 277 (7th Cir. 1995);
U.K. v, Boeing Co., 998 F.2d 68, 69 (2d Cir. 1993); Am. Centennial Ins. Co. v,
Nat'l Cas. Co., 951 F.2d 107,108 (6th Cir. 1991); Baesler v. Cont’l Gram Co., 900
F.2d 1193, 1195 (8th Cir. 1990); Prospective Life Ins. Corp. v. Lincoln Nat’l Life
Ins. Corp., 873 F.2d 281, 282 (11th Cir. 1989); Weyerhaeuser Co. v. Western Seas
Shipping Co., 743 F.2d 635, 637 (9th Cir. 1984); Rolls-Royce Indus. Power, Inc. v.
Zurn EPC Services, Inc., 2001 WL 1397881, at *6 (D. Ill. 2001).

114. See Conn, Gen. Life Ins. Co. v. Sun Life Assurance Co. of Can., 210 F.3d
771, 774 (7th Cir. 2000) (stating that “a court can in appropriate circumstances
consolidate cases before it”).

115. RUAA §10(a)(3).
116. 1tL 8 4 ("A party to an agreement to arbitrate or to an arbitration pro-

ceeding may waive or, the parties may vary the effect of, the requirements of [the
RUAA] to the extent permitted by law.”).

117. Seeid. 84 cmt. 1.
118. See id. § 6 (stating that although the initial agreement shall be in a “rec-

ord,"” subsequent oral or written modifications are permitted); see generally id. § 6
cmt. 1; Premier Technical Sales, Inc. v. Digital Equip. Corp., 11 F. Supp. 2d 1156
(N.D. Cal. 1998); Cambridgeport Sav. Bank v. Boersner, 597 N.E.2d 1017 (Mass.
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The RUAA demands that Rartles to a contract be responsible for
their consens (?I arrangements. There is no douﬁ)t tha} arties op
the wron% f an”arbitration agreement will challenge such
gree ents or ar |trat|on provisions.”Most will fail, [0but there g
R]ssm Ity for success where an agreem%nt runs cg traR/ to funda-
ental famess takes awa stat% Z %ts or undermi es an arbl-
trator's anility to govern the arbitratio Proceedln 5.1 ectl? n 4
epr|C|tIy pro |b|ts par%les rom waiving or varying the effect of the
A“In a number of substantive areas. Underthe RUAA, gar
tles to an arpitrafion agreement may not contract so as to waive
their respective rights o seek judicial relief, A to appeal,22 to be

1992); Pellegrene v. Luther, 169 A.2d 298 (Pa. 1961); Pac. Dev., L.C. v. Orton, 982
P.2d 94 (Utah Ct. App. 1999).

119. see RUAA 8 6 cmt. 7 (“Despite some recent developments to the con-
trary. courts do not often find contracts unenforceable for unconscionability.”).

120. See Hooters of Am., Inc. v. Phillips, 173 F.3d 933, 938 (4th Cir. 1999)
(holding that an arbitration agreement can be invalid when one party promulgates
rules that are egregiously unfair); Shanlde v. B-G Maint. Mgmt., Inc., 163 F.3d
1230,1233 (10th Cir. 1999) (holding an employee’s discrimination claim not sub-
ject to arbitration where the arbitral forum is substantially limned by having to
pay a portion of the arbitrator’s fee); Paladino v. Avnet Computer Tech., Inc., 134
F.3d 1054, 1062 (11th Cir. 1998) (holding an employee was not required to arbi-
trate Title VTI claim when the agreement limited his damages below the statutory
minimum); Annendariz v. Found. Health Psychcare Serv. Inc., 6 P.3d 669, 683
(Cal. 2000) (noting that an arbitration agreement limiting an employee's remedies
under state anti-discrimination claims may be void); Engalla v. Permanente Med.
Group, 938 P.2d 903, 916-17 (Cal. 1997) (holding that a health maintenance or-
ganization could not compel arbitraUon when it fraudulently induced participant
to agree to arbitrate, misrepresented arbitration selection process, and forced de-
lays making participant waive arbitration right); Gonzalez v. Hughes Aircraft
Employees Fed. Credit Union, 83 Cal. Rptr. 2d 763, 765 (Cal. Ct. App. 1999)
(holding an arbitration contract unenforceable because of persuasive procedural
and substantive unconscionability); Stirlen v. Supercuts, Inc., 60 Cal. Rptr. 2d 138,
152 (Cal. Ct. App. 1997) (finding unconscionable an arbitration clause that was
one-sided, reserved litigation rights to employer but not employee, had shorter
statute of limitation for employee, and limited damages); Alamo Rent A Car, Inc.
v. Galarza, 703 A.2d 961, 966 (N.J. Super. Ct. App. Div. 1997) (holding employ-
ment discrimination claim not subject to arbitration because it was not clearly de-
lineated in agreement as subject to arbitration); Arnold v. United Co. Lending
Corp., 511 S.E.2d 854, 862 (W. Va. 1998) (holding unconscionable an arbitration
provision when consumer waived right to judicial review in consumer loan agree-
ment while reserving lender’s right to judicial review).

121. RUAA 88 4(b)(1), 5(a) (“Except as otherwise provided in Section 28, an
[application) for judicial relief under this [Act] must be made by [motion] to the
court and heard in the manner provided by law or rule of court for making and
hearing [motions].”). The bracketed sections are provided by the RUAA to ac-
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Bresentedb an attorn Bto file amotion to compel or stay the
itration. 2 fo seek confir matlon of an award Bto move to v cate
an award ]’Aor to request modification or correctlon of an awar

Addrtionally, arbitration agreements ma¥ not limit the immuni y
an ar |trat r or an arbitration orgamza lon from suitf or restr |ct

an ar |tra(§ors r%ow I 10 Issue pre-hearing orders, 1 to issue sub-
goenas f epositions gamesl or to modify or correct
n award.B Fma y, contracting parties may not structure their ar-

commodate differences in initiating arbitration in different states. Some states
allow the filing of petitions or complaints with or without motions or applications.
The terms “application” and "motion” have been bracketed throughout the
RUAA for states to substitute where appropriate and does not attempt to alter
the already established practice of each state.

121 1d 88 4(b)(1), 28. The RUAA keeps intact the right to appeal as it ap-
pears in the UAA. Appeals may be taken from orders denying a motion to com-
pel arbitration, granting a stay of arbitration, confirming or denying confirmation
of an award, modifying or correcting an award, vacating an award without direct-
ing a rehearing, or entering a final judgment pursuant to the RUAA. See id. §28
(a)(1)—6).

123. 1d. 88 4(b)(4), 16. Under UAA section 6, an attempt to waive right to be
represented by an attorney prior to the proceedings or hearing is ineffective. The
R UAA is somewhat different in that it allows an employer or a labor organization
to waive the right to representation in a labor arbitration. 1d. §4(b)(4).

124. 1d. 88 4(c), 7. Section 7 is not a new section. Authority to compel or stay
proceedings can be found at UAA section 2.

125. I1d. 88 4(c), 22. After a party receives notice of an award, “the party may
make a [motion] to the court for an order confirming the award." RUAA 8§ 22.
The RUAA alters the language of UAA section 11 regarding confirmation so as
to bring it into conformity with the terms used by the FAA.

126. 1d. 88 4(c), 23. The RUAA keeps intact UAA section 12 on vacating an
award with one addition regarding insufficient or lack of notice as a basis for vaca-
tur, provided that the complaining party establish timely objection, substantial
prejudice, and no waiver of objection by appearance at hearing. Id. 88 9,23(a)(6).

127. 1d. 8§84(c), 24.

128. I1d 88 4(c), 14. Section 14 is a new provision granting immunity to an arbi-
trator. This follows the RUAA’s direction to empower arbitrators and enhance
the efficiency of arbitration proceedings.

129. 1d. 88 4(b)(1), 8. Section 8 is a completely new section granting arbitrators
more authority. The RUAA prohibits any waiver of or variance of an arbitrator’s
authority to preserve the status quo of property that may become the means of
satisfying a judgment (e.g., preliminary injunctive relief, replevin, attachment, or
sequssumiou of assets). Note that section 4 does not prohibit parties from waiv-
ing or varying an arbitrator’s remedies at the award stage or post-hearing stage.

Id. §21.
130. /ef. 88 4(b)(1), 17.
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bitration agreement fo asf rEod| or alter the va||d| enforce-
apility, or Trrevocabi |ty 0 ar Itrat] on a reements the jurisdic-
tion of acourtIBt e Lu iclal en orceability of an ar |tratorspre
awar ru m)gsﬂac rt's aythority to award atforney's fees and
litig at|on expenses for sendees rélated to_confirming, vacating,
mo Ify mq eorrectln an awar IBthe uniformity of*application
and cons ruct|0n of RUAA Bt e a lication of the Electronic
S%natures In Glopal and National 0 merce Act,B/the effective
rovisions of the RUAA,IBor the repeal date of a state’s pre-
sent taHJte adotptln%t e UAAD
nder section art|es are ermnhed to.vary or modify. the
RUAA provisions re r Ing n0t| e of the Initiation of an arbitra-

tion roceedm and the duty of disclosure on the part of a neutral
arbltIO ator as Ioﬂg as such mo%l?lcatlons are reason E}

) Sectlgn8 Prowa%nal Remedies. Sectéon8 fthe RUAA
emﬁowers the arbitrator or ar |trat|0n anel to deal e fe t|veny
with the modern arbitration issues of multiparty claims and co

131. |d 88 4(c), 20(d)-(e). If a motion to the court is pending regarding
confirmation, vacatur, or modification, "the court may submit [a] claim to the ar—
pitrator to consider whether to modify or correct the award.™ |d 820(d); See a|SO
|d. §822-24. Further, section 20(e) provides that an award must be provided by
record and may be subject to confirmation, vacatur, or modification. | ' §20(e);
see also id. §519(a), 22-24.

132 |d g84(b) (1), 6(a) (“TArbitration agreements] are valid, enforceable, and
irrevocable except upon aground that exists at law or in equity for the revocation
of a contract.").

133. |d & 4(b)(1), 26 ("A court... having jurisdiction over the controversy
and the parties may enforce an agreement to arbitrate.”).

134. |d. &84(c), 18. Section 18 isa new provision granting greater power to ar—
bitrators and requiring courts to enforce their rulings.

135. |d 834(c), 25(a), 25(b). Sections 25(a) and 25(b) correspond to U A A sec—
tions 14 and 15 with a similar provision in F A A section 13 regarding judgments

and docketing.
136. Id 834(c), 29. Section 29 isnot a new section. Uniformity of interpreta—

tion can be found at U A A section 21.

137. |d 834(c), 30. This isa new provision of the R U A A intended to expand
coverage of arbitration agreements using electronic mediums.

138. |d 884(c), 3(a), 3(c). Sections 3(a) and 3(c) govern the effective date of
the RUAA . The exception isprovided in section 3(b) where parties have entered
into a contract under the UA A and have the option to elect coverage under the

RUAA.

139. |d 884(c), 32.
140. |d 84(b)(2)-(3), 9,12. For a detailed discussion of the requirements of

R jA A sections 9 and 12, SEE Supl’a Part I11.A.1 (section 9) and Part IH.A.2 (section
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Elex discovery. This prowsmnal remedA/llﬂ_ section was first enyi-
|0ne lfy the orlglnal rafters of the UAA, byt was eliminated in
the final "1955 version. 12 Section 8 assists the arbitration process by
acm more auth orlty in the hands of arbitrators fo handle pre-
ear| matters and reduces the 0 portumt for parties to resort to
the colrts, The Drafting Commlt ee identi edt eneed tOP revent
the pre-ar |trat|on ggera 0f assets by a party earm? tIy
and accor n g rovided for provisiona remed|es pr|or 0ane
Ing t ha t can operate to grotect and preserve pr ggrg

Where an arbitrator has not been appoint [?art¥ may re-
ﬂuestt e court to enter a provisiQna re g/to Seclre 5{
fteran arbitrator has been appointed an authonz dto act he
arbitrator may oraer pjovi |ona| remed|es including . interim
awar ? as the arbitrator finds necessary.# When an arbitrator |s
not a eto act or cannot provide an a et@uate remedy on.an Trrqeen
matter, t e lE)artles may request a court o (Ssue a rowsmna
edy. % In stch a case, an arb|trat0r can order aparty to perform a

141. "Provisiona] remedy" is defined as “fajn equitable proceeding before

judgment to provide for the postjudgment safety and preservation of property.””
Black’sLaw Dictionary 1297 (7th ed. 1999).

142. RUAA 88cnt. 1

143. Id. §8(a). Section 8(a) reads as follows:

Before an arbitrator is appointed and is authorized and able to act, the

court, upon [motion] of aPparty to an arbitration proceeding and for good

cause shown, may enter an order for provisional remedies to protect the

effectiveness of the arbitration proceedings to the same extent and under

the same conditions as if the controversy were the subject of a civil ac—

tion.
|d.', see also ortho Pharm. Corp. v. Amgen, Inc., 882 F.2d 806, 814 (3d Cir. 1989)
(holding that a coun order protects the status quc to protect the integrity of the
arbitration process): Hughley v. Rocky Mountain Health Maint. Org., Inc., 927
P.2d 1325, 1333 (Colo. 1996) (upholding the issuance of a preliminary injunction
until arbitrator addressed the matter of chemotherapy); King County v. Boeing
Co., 570 P.2d 713, 718-19 (Wash. App. 1977) (denying declaratory judgment be —
cause rental dispute was a matter for the arbitrator to decide).

144. R UA A 88(b)(1). Section 8(b)(1) reads as follows:

The arbitrator may issue such orders for provisional remedies, including
interim awards, as the arbitrator finds necessary to protect the effective—
ness of the arbitration proceeding and to promote the fair and expedi-

e tious resolution of the controversy, to the same extent and under the
same conditions as if the controversy were the subject of a civil ac—
tion

Id.

145. |d 88(b)(2). The 1996 English Arbitration Act sections 44(1), (3), (4,
and (6) is the source of the term “tirgent.” |d s8cnt. 3.
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contract, or compel a party to refrain from particular conduct or
produce materi (?

Most jurisdictions aIIow courts to |ssue provisional remedies
gendln if] e outcome of an on oing arbitration, X7 Among federal

ourts t\/f)fea the E|gP IrcUit 1s the onlh/ d|ssenter to th|s
VIEW, rrill lerce, Fenner& m|t Inc. V. oveoy
the courtreco niz qt emhereat overl?JJ Jhorltgwhen ac rt
considers Irreparaple harm an e|h UCCess on
MeIts, ISsues hat It concluded should be left to the authorit %o te
arbitrator.*9 There |s some Indication t at security shoula

e pro-
vided In such cucum ances. ]5)
ft ao tion of sectlon 81 |s desgned to increase the

|C|enc rb|t ation proces cing more_ authority In
the h angs o% %uratorst éle sﬁc?t ehearmg matters,

thereby reducing the need or opportunity. for parties t0 resort {0
the cou/rts In seekm to exp artptf the abt/u P |tr%to (f In h|s
argate ratm% m|tt]ee C|teda ine of recedeP o,
ar |tratori l0ad authority to order 8 visjonal remedi
Interim relief. & Section § 1 |nten ed to codify these developments J

146. SEE Fraulo v. Gabelli, 657 A .207704, 711 (Conn. App. 1995) (concerning
the arbitrator™s preliminary order regarding proceeds of sale); Park City Assoc, V.
Total Energy Leasing Corp., 396 N.Y.S.2d 377, 378 (N.Y. App. Div. 1977) (af—
firming denial of preliminary injunction as “the direction for arbitration encom —
passes the night of the arbitrator ... to grant provisional remedies™).

147. SEE Cal. Civ. p. Code 51281.8 (West Supp. 2002); N.J. Stat. Ann. §
2A:23A-6(b) (West 2000); N.Y. C.P.L.R. & 7502(c) (McKinney 2002); Ban-
cAmerica Commercial Corp. v. Brown, 806 P.2d 897, 900 (Ariz. Ct. App. 1990)
(issuing awrit of attachment to secure settlement agreement between creditor and
debtor); Lamber v. Superior Court, 279 Cal. Rptr. 32, 35 (Cal. Ct App. 1991) (is—
suing mechanic 3 lien); HUghIey, 927 P.2d at 1333 (issuing preliminary injunction
to maintain chemotherapy treatment provided by health maintenance organiza—
tion); Salvucci v. Sheehan, 212 N.E.2d 243, 245 (Mass. 1965) (issuing a temporary
restraining order to prevent conveyance or encumbrance of property subject to a
pending arbitration).

148. 726 F.2d 1286,1292 (8th Cir. 1984) (stating that there is no judicial relief
because the “Judicial inquiry requisite to determine the propriety of injunctive re—
liefnecessarily would inject the court into the merits of issues more appropriately
left to the arbitrator™).

149. SEE2 lanRr. Macneiletal.. Federal Arbitration Law s25.1 (1999).

150. SE€ Anaconda v. Am. Sugar Ref. Co., 322 U.S. 42, 46 (1944) (holding that
private parties may not agree to eliminate the use of traditional admiralty proce —
dures, or itsconcomitant security, from the requirements of the United States Ar —
bitration Act).

151. RUAA &8ecnt. 4; K €0, N.J. stat. Ann. §2A:23A-6 (providing for
provisional remedies such as “attachment, replevin, sequestration and other corre-
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and give arbitrators a larger scope of quthority so as to further limit
the occasions and need for judicial action.

0. Section 21—Remedies in Final Awards. A key provision in
the RUAA relates to one of the most often Iltlgated ISSUgeS under

the original UAA—remedies. B Section 21 expréssly provides tha
an arb?trator may award pun%ve damages,l‘BD atto%gy’s %ees an

sponding or equivalent remedies™); Island Creek Coal Sales Co. v. City of

Gainesville, 729 F.2d 1046, 1049 (6th Cir. 1984) (upholding arbitrator®s interim
award requiring city to continue performance of coal purchase contract until fur—

ther order of arbitration panel).
152. RUA A 821(a)-(e) provides:

An arbitrator may award punitive damages or other exemplary relief
if such an award is authorized by law in a civil action involving the same
claim and the evidence produced at the hearing justifies the award under
the legal standards otherwise applicable to the claim.

An arbitrator may award reasonable attorney 3 fees and other rea—
sonable expenses of arbitration ifsuch an award isauthorized by law in a
civil action involving the same claim or by the agreement of the parties to
the arbitration proceeding.

As to all remedies other than those authorized by subsections (a) and
(b), an arbitrator may order such remedies as the arbitrator considers
just and appropriate under the circumstances of the arbitration pro—
ceeding. Ifie fact that such a remedy could not or would not be granted
by the court isnot a ground for refusing to confirm an award under Sec —
tion 22 or for vacating an award under Section 23.

An arbitrator 3 expenses and fees, together with other expenses, must
be paid as provided in the award.

If an arbitrator awards punitive damages or other exemplary relief
under subsectmn (@), the arbitrator shall specify in the award the basis in
fact justifying and the basis in law authorizing the award and state sepa—
rately the amount of the punitive damages or other exemplary relief. S

Although section 21 isa new feature, the concept of an arbitrator award —
ing punitive damages isnot. This follows the trend of the RUAA inaccommo —
dating the growth in arbitration and arbitration common law developments. See
Mastrobuono v. Sheaison Lehman Hutton, Inc., 514 U.S. 52, 64 (1995) (holding
including punitive damages, should have been enforced

153.

that the arbitral award,
according to the scope of the contract between the parties); Baker v. Sadick, 208

Cal. Rptr. 676, 681 (Cal. Ct. App. 1984) (holding that a doctor who submitted a

tort claim to an arbitrator cannot claim arbitrator®s lack of authority over punitive
damages); Eychner v. Van Vleet, 870 P.2d 486, 489 (Colo. Ct. App. 1993) ("A

valid and enforceable arbitration provision divests the court of jurisdiction over all

arbitrable issues.); Richardson Greenshields Sec., Inc. v. McFadden, 509 So. 2d

1212,1213 (Fla. Dist. Ct. App. 1987) (holding that tort actions includ: g punitive
damages are proper subjects for arbitration); Bishop v. Holy Cross Hosp., 410
A.2d 630, 632 (Md. Ct. Spec. App. 1980) (holding that under Maryland®"s Health
Care Malpractice Claims Statute, arbitration panels have authority to award puni—

tive damages); Rodgers Builders, Inc. v. McQueen, 331 S.E.2d 726, 731 (N.C. Ct.
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ex ensesFand any other remed that an arbrtrator deems BUSt and
I%rrate unless the b)vartres provide otherwise In the ar rtratron
ent.% This follows the overall theme of the

E \rYernw arbitrators Whrle at the same trme Iowrng ﬁ]artreh
their agreement as th % y see fit. n arpitrato ave
broa authority to, controI the Iprocess of arbrtratron and Issue
emedres that are just an argp riate, but parties are free to
||m|nate certain types of remea through Irmrtatron of remedies
clauses
Section 21 does grve rise to concerns reoardrn adhesion con-
ts |n the context arbrtratron a reemen S bet een consumers
lenders, emplo ers and employegs, and med |ca roviders an

subscrrbers The Draf rn&;n Co mttee 'chose o | ea the rssue

adhesroH contracts and con?crona bility to deve prnﬁ case
across the countrg a rng Committee noted that a large

number of organr ﬁrons ?tav evBloped “Due Process Protocols’
to ensure procedural and substantrve tarrness In employment, con-

sumer, an health care arbit atrons
Section 1 —Ar Ifrator Self-Enforcement. Because arbitra-

tron awards are not se -ent orcrn arties receiving an unfavorahle
rurn? In an ar |trat|on rocee | ma eva?iw an order srmol b
ere

re us to comp g/ Par res receiving favorale ru |n93 are

e ced 0 se kacourt orger en rcrn ear trator's rulin
orcement of final award ? 1S usua ecause a
lle a motion wrth e court 0r an or-

prevarlrng party only has to

App. 1985) (holding that arbitrators may settle any controversy arising between
parties to an arbitration contract, including tort claims or claims for punitive dam —
ages); Kline v. 0 Quinn, 874 S_W.2d 776, 782 (Tex. Ct. App. 1994) (holding that
arbitrators may determine the sufficiency of pleadings to support awards for puni —

tive damages); Grissom v. Greener & Sumner Constr., Inc., 676 S.W.2d 709, 711

(Tex. Ct. App. 1984) (holding that arbitrator®s award of exemplary damages can—
not be modified where such claims have expressly been submitted in the arbitra—
tion agreement). BUI See Leroy v. Waller, 731 S.W2d 789, 792 (Ark. Ct App.
1987) (holding that Arkansas law does not allow arbitration of tort claims, and
thus arbitration panels are without power to award punitive damages); Sch. City
of E. Chi.,.Ind. v. East Chi. Fed. of Teachers, 422 N.E.2d 656, 663 (Ind. Ct. App.
1981) (holding that arbitrator3 award of punitive damages was void as against
public policy); Shaw v. Kuhnel & Assocs., 698 P.2d 880, 882 (N.M. 1985) (holding
that "an arbitrator should not be given authority to award punitive damages");
Garrity v. Lyle Stuart, Inc., 353 N.E.2d 793, 794 (N.Y. 1976) ("An arbitrator has
no power to award punitive damages, even ifagreed upon by the parties,”).

154. RUAA 81(b).

1s5. 0. s219)-(0).

156. Seelid. s6ent. 7.

157. |d
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der of confrrmatronfﬁ However, the enforcement of pre-award
rulings, su-h Iprovrsronal remedies, is much more fproblematic.
ene

Courts are r? ally ve% hesitant to grant rfvrew of rnterlocutor%/
forjderts of a arbrtrator except on Issues Involving privilege or co
dentiali

?ectrgnl ofthe RUAA rectifies this Frtuatron and greases the
wheels of arbitratio b?/ allowing a prevailing party to Seek expe
dited review of an arbitrator's pré-award ruling pursuant to RU A
section 22 (Confrrmatron of ard). ection 18 also. commands
that courts shall summarr %/ decide™ such motions and issue an or-
der conf |rm|n the rum u ess the cour vacates, modifies, or cor-
rects it. 1) ctron ows for determinations of pre-
earrr}_g rurnig ote owever tatt ere IS no provision In the
roviding for an gpgareal rom a court decision on a pre-

hearrng uling by an arbitr

8, Section 30— Technolo% Section 30 of the RUAA incorpo-
rates the req |rements of section 102 of the Eectronrc Srgna{ res
In Global an Natron omm rce Acts re rrn ‘
validity, and enforcea rlrt Tectronrcrec of electro rcsrﬁna
tures. T he OP ortunrt r online_ dispute reso utron rs becomr gaa
New avenue to resolve controversres uickly, & and
tempts to adaress what the UAA did not, m light of technologrcal

advances.
B. Clarifying Provisions

1. Seclion 6—Arbrtrabrlr% Section 6, the updated version of
the UAA section 1. addresses the alrdr%of areratron contracts.
It s not an entjrely new s?ctron but, among ot ert ings, it at-
tempts to provide additional guidance on the ssue of who decides

158. 0. s22; v A A s11.
159. RUAA 818 cmt. 1; See aISO Aerojet-General Corp. v, Am. Arbitration
Ass n, 478 F.2d 248, 251 (9th Cir. 1973) (stating that “judicial review prior to the

rendition of a final arbitration award should be indulged, ifatall,only in the most

extreme cases").

160. RUA A 818.

161. |d 818 cmt. 2.

162 |d 8§18 cmt. 3. The intent of section 18 isnot to allow such orders from a
lower court to be appealed. |d

163. 15 U.S.C. 887001,7002 (2000).

164 See generally wirnian «. siate, Onling Dispute Resolution: Click Here to

Settle Your Dispute, visp. RESOL. 3., Nov. 2001-Jan. 2002, at's.
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arbrtrabrlrt and by what criteria., 5 In response to common law
eveopm ts In many states, sectron6ﬁrovrdes that courts aret
decide’ su stantrve aritrabll rtgecuestro s, but | eaves proced ura

uestrons for th earbrtrator to decide ert rscarr In
ﬁrgrp(eauthorrty to determin wgtrrtra

grtrators will have statru
con itlons precedent are ulfy rlor 1o the start of

tron](f ﬁ g roce ural greas Include laches, notrce €S-
Ot ondrtrons prece ent. However, statutes of limi-

ns n]ay be an exce tion to the rule. 1
hile” section 6 does not substantrall chan e the UAA it
does ex Ircrtry accommodate comrtruter tF(cj %] B A written
agreement or co puter agreemen 1S vall ceable and Ir-

revocabe under the A unless %ome (?srs n law or e uréy
makes It revocable]l) The RUAAs road rnrtron ? “recor
rts a odptron of standar S regard rn% the validity o eIectronrc
recor S an 1s(rgnatures allow Prtra jon a%reements and pro-
ceedrrws {0 take ett rarivanta e 0f new tec nol
lssue of federal pree ptrop of state a rtrahron Iaws rs
particularly relevant to questions of arbitrability. The US. S

165. See R UAA prefatory note. This was a particular issue of concern identi—
fied by the Drafting Committee.

166. Compare RUAA §6(b) (“The court shall decide whether an agreement to
arbitrate exists or a controversy is subject to an agreement to arbitrate.") with
RUAA §6(c) (“An arbitrator shall decide whether a condition precedent to arbi—
trability has been fulfilled and whether a contract containing a valid agreement to

arbitrate isenforceable.”).

167. Id. s6(b).
168. Compare Smith Barney, Harris Upham & Co. v. Luckie, 647 N.E.2d 1308,

1313 (N.Y. 1995) (holding that the court rather than the arbitrator should decide
whether a statute of limitations bars an arbitration) With7—Eleven, Inc. v. Dar, 757
N.E.2d 515, 521 (1. App. Ct. 2001) (upholding arbitrator®s determination that
agreement 3 ten-day limitation was not enforceable).

169. Section 6(a) of the R UA A provides thal “Ta]n agreement contained in a
record to submit to arbitration any existing or subsequent controversy arising be —
tween the parties to the agreement is valid, enforceable, and irrevocable except
upon a ground that exists at law or in equity for the revocation of a contract.”
RUAA §6(a). The reference to “in a record” is provided in the new definitions-
section. Id. 81. The original U.AA does not have a definitions section. The
R UA A defines “fecord” as “informatioii that ismscribed on a tangiblemedium or
that is stored in an electronic or other medium and is retrievable in perceivable
form." |d 81(6)- In the comments of section 1, the Drafting Committee states
that the definition is intended to accommodate the use of electronic evidence in

commercial transactions. Id. 81(6) cmt. 5. t

170. Id. §6().
171, SEE SUPra part 111.4.8.



370 ALASKA LAW REVIEW [19:2

preme Court has prowded U|de 0Sts in the reem tion area sug
gestm that an a[)b|trat|ﬂ ementso VI cear and
Xpress langua e anout what IS e|n wa|ve tere For ex-
E ple, wa|vero arbhtrab| |t[y |ssue s 10 be d eC| e l}/acourtm st
e Clearly stated in the, contract alon W|thdearg dance for
termmm the arbitrability of a contract dispute.13

8“8 15— Arb|tr§1t|on Procedures. Section 15 of the
RUAA IS inten glve broa authonty to ar |trators to. control
an manage all arbltr tlon roceedings.4 If arbitration is. to be
R]ace on"equal ? tmg trad|t|o al ||t|gat é)n an arb|trator

ust be abeto ho heanng Cé)n erence and rule on e|m|-
narY matters in the s me way ajudge would conduct gudl il pre-
trial con erences and preliminay |0ns Sect|on 15 Seeks to em-
power arpitrators n wags that t eonglna did not,

. vection 15 provide p]at an arbitrator m conduct an arb|tra
Pon In any mariner that the arb|trator cons| rs a&prognate for a
alr and expeditious dlsnosmon o the proceedli arbitrator
may rule on summary dispositionsZoon the requesto any party af-

171 SEE First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 944 (1995) (ob—
serving that the relevant state law required an objective showing that the parties
intended to submit a controversy to arbitration); Mastrobuono v. Shearson
Lehmon Hutton, Inc., 514 U.S. 52, 63 (1995) (applyingcommon law principle that
a party who drafts an ambiguous agreement may not later claim the benefit of the
doubt); SEE also vort Info. scis., Inc. v. Stanford Univ., 489 U.S. 468, 475 (1989)
(implying that general state law contract principles govern the interpretation of

arbitration agreements).

173. See generally aran scort rau, The Arbitrability Question Itself, 10 an.
Rev. Int'l Arb. 287 (1999) (providing detailed discussion regarding the U.S. Su—
preme Court 3 directions regarding arbitration, state arbitration, and contracting
parties 7authority to choose).

174. The corresponding U A A section issection 5.

175. SEERUA A §15(a). Section 15(a) states that

[aln arbitrator may conduct an arbitration in such manner as the arbitra—
tor considers appropriate for a fair and expeditious disposition of the
proceeding. The authority conferred upon the arbitrator includes the
power to hold conferences with the parties to the arbitration proceeding
before the hearing and, among other matters, determine the admissibil—
d ity, relevance, materiality and weight of any evidence.
ld.

176. Summary disposition is not equated with summary judgment. Questions
of law and summary judgment motions are some, but not all, of the matters for an
arbitrator to rule on. An arbitrator isnot confined to the rules of evidence ar]d is
free to consider whatever he or she believes to be relevant to an award. See |d. 8

15 cmt. 3.
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ter notice and opportunity to respond have been provided.I7 The
UAA dcld not I%P/?de u% %J)r?t to ar |tr?tor ut the Draft-

%Commlttee noted t%t arbltrat [S robabyhavetelnherent
tasks." 18 ectlon 15, however, explicit]

horl erform ST P g
pagesthoreLFrocedura matters W|th|n the discretion of arbitrator
under the R

3. Section 17— D,iscovery. The RUAA a|SO§Xé)andS %ﬂ arb|
trator's authority to issue protective ordersTd and establishes t e
arb|trators autharity to Issue discovery-related ordersﬂ) Un er

AR e s

Pon f% ers expan
roitrator ?|scret|on concermn9 discovery.® However, t|s
V(\jltht goals of arbitratl n asex?answe dis-

rant ma confli
gover?/ Wel ds own the process and undermines the primar
benefits associated with arbitration—efficiency and cost effective-
ness.

Section 14— Arbitrator Im munity,. Another addltlon tO the
RUAA is section 14, prowdmg that arbitrators and arbitration or-

177. |d 815(b)(1)-(2). Section 15(b) reads as follows:

[a]ln arbitrator may decide a request for summary disposition of a claim or
particular issue: (i) ifall interested parties agree; or (2) upon request of
one party to the arbitration proceeding if that party gives notice to all
other parties... and the other parties have a reasonable opportunity to

respond.

ld.

178. |d 815 cmt. 2.
179. |d 817(e) ("An arbitrator may issue a protective order to prevent the dis—
closure of privileged information, confidential information, trade secrets, and

other information protected from disclosure to the extent a court could ifthe con—
troversy were the subject of a civil action M.

180. |d 817(c) ("An arbitrator may permit such discovery as the arbitrator de —
cides is appropriate in the circumstances, taking into account the needs of the par—
ties to the arbitration proceeding and other affected persons and the desirability
of making the proceeding fair, expeditious, and cost effective.").

181. UAA 817. Under the RUA A the subpoena and deposition authority is
not subject to party waiver. See RUAA 84(b)(1). However, there isno restric—
tion on whether parties can alter or vary the protective order or other discovery-
related authority. A party 3 ability to waive pre-hearing discovery should encour —
age parties to negotiate their own methods of discovery. |d 817 cnmt. 3.

182. SeCR UAA 817 cmt. 3 (“fDjiscretion rests with the arbitrators whether to
allow discovery. The discovery procedure in Section 17(c) is intended to aid the
arbitration process and ensure an expeditious, efficient and informed arbitration,

while adequately protecting the rights of the parties.”).
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an|zat|ons acting in that caPauty are |mmone from civi| I dabﬂﬂz&
roitral immunity is the rule in V|rtua every jurisdiction, 8
shielding, arbitratars from having.to testl In an tlm)
ceeding.” ~ Unless crlmmal ﬁct |tg/ %e the Immunity® ra
complaining party desires, to have an arbirator test| |n order t0
sow alle?ed fraudRarbltrators 035€SS |mmun|t similar to that
IJudlma fficers.” Immunit c#estmns commopily arise w en a
E %attempts to summon an arbitrator to testity about IS rea-
oni C'[IB ortin an award or an suspgcted conflicts of interest.

? c?recog |zes at aL Itrators Who have er%]agre

in corru tion, rP altay or other mlscon uct ma¥ e

uwe t |vetest|mo y S0 that Ja party will have evidence opr Ve
rourds o vacate an award und rsecnons 23(a)g[)0and( B

owe er " # % st|mon or recor s from an arbitrator are ol
requweda teo ecting par esasu icient injtjal showin

that such grounds exist." 1 out such objective evidence, arpj-
trators shgu%J not have to tesUfy or proauce }ecor s from the arB

tration proceeding. M,
ngaS| Audwl |t mumt when arbitrators function
cati

Exten mg
similarly to juiges Is a codification of Common law. X This section

183. 0. s14¢8).
1S4. Feichtinger v. Conant, 893 P.2d 1266,1267 (Alaska 1995).
185. RUA A 814(d). Section 14(d) reads as follows:
In a judicial, administrative, or similar proceeding, an arbitrator or repre—
sentative of an arbitration organization isnot competent to testify, and
may not be required to produce records as to any statement, conduct,
decision, or ruling occurring during the arbitration proceeding, to the
same extent as a judge of a court of this State acting in a judicial capacity.
ld. see alsO woods v. satum Distrib. Corp., 78 F.3d 424, 430 (9th Cir. 1996) (de—
nying request to depose arbitrator); Lyeth v. Chrysler Corp., 929 F.2d 891, 899 (2d
Cir. 1991) (denying request to depose arbitrator where there was no clear evi- .
dence of bias or impropriety).
186. RUAA &14(a) (“An arbitrator or an arbitration organization acting in .
that capacity isimmune from civil liability to the same extent as a judge ofacoun -
of this State acting in a judicial capacity.").
187. |d 14 cmt. 8 ("Section 14 does not grant arbitrators or arbitration or- -
ganizations immunity from criminal liability arising from their conduct in their ar—

bitral or administrative roles. 7.
188. |d 814 cmt. 5.
180. 1d. s14¢0)(2).
190. |d 814 cmt. 5.
191. |d

192. Seesiitz v. Economou, 438 U.S. 478,511-12 (1978) (extending judicial-like

immunity when “Functional comparability”” of non-judicial officials” acts and

judgments resembles that of judicial official); Feichtinger v. Conant, 893 P.2d
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IS new, but not sur rrsrng in ||?ht of the fact that the RUAA seeks
{0 empower arhitrators and rajse th eproc%ss of arbrtratrfn to near
equal status with traditional litigation.” 3 The immunity also ap ||es-
to arbitratjon or?anrzatrons ang organrzatron represen atrve
r\}las eacn IS acting with judge-like esPonsrbrlrtr SMT ere Is no
war er of |mmun|t|y hen ‘an arbitrator fails to di 5cose nown
rect, and materra nterestsor nown exrstrnrl; substantial rea
tronshrp BT r?soe reme [y for this situation is vacatur.Xh As a
deterrent to cha? grng arpl ators Immunity, the RUAA mgkes It
Permrssrbe to colle ttorneys ees and expenses associated with

he successful defense of lawsUits. I7

Sections 22, 23,24, and 25—Judicial Review. Since arbitra-

tion h 'as %waﬁs beenar?so utr? v\Process that narrows éudrcral t-
tentjon, 1 AA Includes substantfrve changes from t &
original UAA ™ provisions regardrng confirmation’® vacatur,

1266,1267 (Alaska 1995) (“Arbitral immunity gives arbitrators absolute immunity
from liability for damages arising out of quasi-judicial actions taken by them. ™).

193, SEE, €.0., southwire Co. v. Am. Arbitration Ass 7, 545 S.E.2d 681, 684-85
(Ga. Ct. App. 2001); Higdon v. Constr. Arbitration Assocs., Ltd, 71 S.W3d 131,
132 (Ky. Q. App. 2002); Kabia v. Koch, 713 N.Y.2d 250, 256-57 (Civ. Ct 2000);
Buyer 3 First Realty, Inc. v. Cleveland Area Bd. of Realtors, 745 N_.E.2d 1069,
1081 (Ohio Ct. App. 2000).

194. RUAA S14(a); SBE 0lson v. Nat TAss"n of Sec. Dealers, Inc., 85 F.3d 381,
383 (8th Cir. 1996); Austem v. Chi. Bd. Options Exch., Inc, 898 F.2d 882,886 (2d
Cir. 1990); See aISO New England Cleaning Serv., Inc. v, Am. Arbitration Assf,
199 F.3d 542, 545 (1st Or. 1999); Honn v. Nat TAss 1 of Sec. Dealers, Inc., 182
F.3d 1014,1018 (8th Cir. 1999); Hawkins v. Nat TAss 11 of Sec. Dealers, Inc., 149
F.3d 330, 332 (5th Cir. 1998); Corey v. N.Y. Stock Exch., 691 F.2d 1205,1209 (6th

Cir. 1982). ]
195. RUAA Siacc); See alsoid. siw.

196. |d 823.

197. |d 814(e). Section 14(e) reads as follows:
Ifa person commences a civil action against an arbitrator, arbitration or —
ganization, or representative of an arbitration organization arising from
die services of the arbitrator, organization, or representative or ifa per—
son seeks to compel an arbitrator or a representative of an arbitration
organization to testify or produce records... and the court decides that
the arbitrator, arbitration organization, or representative of an arbitra—
tion organization isimmune from civil liability or that the arbitrator or
representative of the organization isnot competent to testify, the court
shall award to the arbitrator, organization, or representative reasonable
attorney 3 fees and other reasonable expenses of litigation.

|d.

198. See RUAA 822. This section isnot waivable per section 4 of the RUAA .
Comparev a a s11.
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modification, or correction™ of awards. The Dratrng ommittee
was aware tha in ordler to enhance the ef |crencg and ‘effectiveness
of arbitration It was [mportant to refrain from a mg new grounds
for courts t0 revrew the' merits of arbrtratron awards,
unnoN he revision process, the most controversral areﬁ of
discussion Was the propose drtron of more groun S on W |ch
courts cou vacatea |trat|on awars trmat Ly manifest dis-
eggg the [aw” and “violation of Hu lic policy”.were not In-
e] In section 23 Vacating Awarg as permissihle bases on
w |c a court cou V cate an arbrtratr n award.ZL Nor does the
orovr e or e an e judicia revrew of an arhitrator's de-
crsron fo errors of | %t The Draf trng Committee belreved

BB e e e

the Draftin
?econg Ife at t S’?J e’ wou}d efectrveyundermrne finality
sou?r |t@tron an crease costs, hoth in"terms of time and re

_ Theol roynd for vacatur in section 23 relates to situa-
tions In WR gh gratron IS con ucteoF notwrthstandrn uwtro per

r}]otrcbe un ersectro[(o rfart seeking to c a lenge an award o

asls must make a tme}/ Clectlon and s 0w att

Rro er notic substantra)( ejudiced ts nohtsﬂt It |saso wort

oting that the RUAA allows'for a?horte time Peno than th e
A"In which a prevailing party can |eamotr(o guestrng

cial confirmatjon’ of an aw rd. °3 Althou%\h It_geclines to ovrole

new grounds fof Hudrcra [eview, te A, imposes f w restnc

tions on the abili arties to add appro nate rounds for judi-
cial revrewwﬁen d>ratt|h)g therrarbrtratrgﬁ Greeme ts. Section 4 of

199. See RUAA 823. This section isnot waivable per section 4 of the RUAA .

Compareuv a a s1.

200. See RUAA 824. This section isnot waivable per section 4 of the RUAA .
Compareu a a sis.

201. RUAA 823 cmt. C(I).

202 1d. 523 cnt. BQD).

203. 1d. §23¢ayce).

204. W.88 23(a)(6), 23(b).

205. |d 8§22 cmt. 2. This comment states that

[tjhe Drafting Commmittee considered but rejected the language
F AA Section 9 that limits a motion to confirm an award to a one-year
period of time. The consensus of the Drafting Committee was that the
general statute of limitations in a State for the filing and execution on a

judgment should apply.

|d.

in
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the RUAA merely prohibits attempts to eliminate all judicial re-

view.2
Section 25 allows the court d|scret|on to award attorney’s fees

and expenses for contested IJétdma proceedmgs to confirm, vacate,
modify, or correct an awa S provision is waivable, under
section 4. If the part|es WISh for a dn‘terent rule the¥ remain free

%contractaste 8ease Section 25 also u? Jhe word
choice of UAA section 1 re% rding jud%ment rg s and docketing
so that arbitration awards can be ™recOrded, docketed, an en-
forced as any otherjudgment in a civil action.”2D

|V Alaska 3Arbitration LaWand the RUAA

fifteen states Ie |sIat|on adop tlnq the RUAA was mHo

dHced durln th egls lative. sess on o e state, Uta

iciall \X/ en cte This pa [] the Art|c|e W || em

amme woul create armonz or discord wit

Alask (? arbltratlon Iaw and whet er the Alaska legislature should
e

consider adopting the R

A. Review of Ajaska Law

Un||ke man 1)(] éunsdmttons Alasika cafse IavY on Jb|tration in
8enera and on the UAA |n particular, is awlZ imited. Cases un-
er the UAA have generally ocused on issues stich as who deter-

206. Id. s4.
207. 1d. s25.
208. 0. 525 cnt. 6.
209. |d 825 cmt. 2.

210. The jurisdictions introducing such legislation, as of August 2002, are Ari —

zona, Connecticut, the District of Columbia, Idaho, Illinois, Indiana, Minnesota,

Missouri, New Jersey, Ohio, Oklahoma, Utah (enacted), Vermont, Virginia, and
See National Conference of Commissioners on Unifonn State

West Virginia.
The RUAA is also

Laws, http://www.nccusl.org (last modified Aug. 16, 2002).
gaining support from numerous groups, including an endorsement from the
in San Diego, California (Feb. 14-20, 2001). The
Dispute

ABA 3 House of Delegates
RUAA has also been endorsed by seven separate sections of the ABA :
Resolution; Litigation; Business Law; Labor and Employment Law; Torts and In—
surance Practice; Real Property, Probate and Trust Law; and Senior Lawyers.

Press Release, Revised Uniform Act Receiving Widespread Support, National
Conference of Commissioners on Unifonn State Laws (Feb. 22,2001), ava”able at
http://www.nccusl.org/nccusl/pressreleases/pr2-22-01-1.asp. The R U A A has also
been endorsed by the American Arbitration Association, the National Arbitration
Forum, the National Academy of Arbitrators, Jams, the Dispute Resolution

Committee of the Association of the Bar of the City of New York, and the Ameri —

can College of Real Estate Lawyers. |d
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mines, arbitrability, the level of review that courts. should a
an arpitrator's o‘gcrsron ana awarr! the avarla[)ﬁrty of '[FCYH

remegres and the roeﬁ fthe arbjtrator | werahrﬂg evide ce

onsistent with other jurisdictions, t Supreme Court
has routinely asserted that Alaska S arbrtratron statute (ta version of
the UAA evrncesastron gu lic IEO'C In avoro arbitration.” 2l
Given that arbl tratrons 0 alt rnatrve to rtrgﬂtron not a

Preludeto it, the court " Fowe d apoll Mr minjmal courtm
err‘eregct with ar rtratron Z2 The  court’ has a{so routinely

stressed that such a policy permits ?artres 'In the ansence of re-
stricting statutory tey smto contract freely “for the terms of arbi-

tration that they desrre

%. rhitrability. While courta have beer}]mrx ﬁhe iSsue

of whether arbitrators or courts etermme the ar rtra ity of

dispute, 4 the Alaska Supreme Court has fallen on the | e of the

debate that honrs the parties intept, In %tate V. Publ rc aet

Em lo Yees Assn™ the c?urt stres]ed that arbitration wa

ture or contract lay, owm? e atres fo contract re

those terms deemeg im ?rtant 0f an ar rtr tion a reement

court ado ted the fede Ie which provides th arbrt

ﬁtfstro or th e courts 'ulnlgss the Partres c aH

ta aol rovr e ot erwrse 4 The court concu ed tha the a

a(}or decide which rssu%s are aritrable since the pgrtres
unmrstaka ly agreed to submit the question” to the arbitra

Procedural lssues Several procedural issues have arisen in
ju (fr |a| review 0T arpitrator ecrsro s. Chief amon9 them are con-
? tion and mterventron alth ou% dsom oth er m nor SSues have
also been discussed.29 acr ic Engineerin
Greater Anchorage Borough TM the Aas Supreme ou te am
ine whet er the superjor court could order the consor ation of
two ar rtratron roc edrngs oYert e ob&ectrop art¥221 The
cour&note that nothing Tn A Ekasco it rules or statutes, even
ska's arbitration sta ute, erther permitted or proni ited con-

211. Modem Const, Inc. v. Barce, Inc., 556 P.2d 528, 529 (Alaska 1976); Univ.
of Alaska v. Modern Const., Inc., 522 P.2d 1132,1138 (Alaska 1974),

212. City of Fairbanks Mun, Utils. Sys. v. Lees, 705 P.2d 457, 459-60 (Alaska
1985) (citing Nizinski v. Golden Valley Elec. Ass A, 509 P.2d 280, 283 (Alaska
1973)).

213. Bd. of Educ., Fairbanks North Star Borough Sch. Dist. v, Ewig, 609 P.2d
10,12 (Alaska 1980) (citing Anchorage Med. & Surgical Clinic v. James, 555 P.2d

1320,1321 (Alaska 1976)).
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solldatlon of arbitration groceedlngs 2 The court then observed a
SP lit In auth ontY amon her&uns ictions and the American Arbi-

tration'Association’s on sfan mg Pohcy not to aP rove consolida-
tion without the consent’ot a ates Emphasizing the rights of
the parties to determine the terms of arbw danon thrOLé%h contract
the Court concluded that consolidation could not be ordered absent
language in the arbitration agreement supporting it.Z The court

214. Hayford & Peeples, Supra note 1, at 355-57. For a broadened and more
philosophical examination of the arbitrability question, see R au, Supra note 173.

215. 798 P.2d 1281 (Alaska 1990).

216. Mat 1285.

217. |d (quoting AT & T Techs., Inc. v. Communications Workers, 475 U.S. 643,
649 (1986)).

218. |d

219. For example, in Marathon Oil Co. v. ARCO Alaska, Inc.,
(Alaska 1999), the Alaska Supreme Court observed that in bifurcated proceed—

ings, a partial decision as to one portion of the case (liability, for example) cannot
. at 602 (citing Trade &

972 P.2d 595

be revised by the arbitrators once it has been issued. |
Transp. v. Natural Petro. Charterers, 931 F.2d 191,195 (2d Cir. 1991)). The court
added that other courts have held that even when <“the parties have not explicitly
agreed to the finality of a liability decision, the decision should be considered final
if the record suggests that the parties”’believed itwas final. |d (citing McGregor
Van De Moere, Inc. v. Paychex, Inc., 927 F. Supp. 616,618 (W.D.N.Y. 1996)).

Then in Int1Bhd. of Electric Workers, Local Union 1547 v. City of Ketchi—

805 P.2d 340 (Alaska 1991), the court held that the superior court erred in
The court noted that

kan,
interpreting an award found to be ambiguous. |d at 341.
when asked to clarify an ambiguous award, the superior court should follow two
steps. |d First, it should determine “Whether the award 1is, in fact, ambiguous."

|d Then, in cases where ambiguity does exist, the only option for the superior
|d The court stressed that a

court isto remand to the arbitrator for clarification.
|d at 343. In that same

superior court may not interpret an arbitrator®s award.
case, the Alaska Supreme Court noted that “Tt]here isnothing in Alaska 3 declara—
tory judgment act which prohibits its use to determine questions arising out of ar—
bitration.”” IU. at 342.

Finally, the Alaska Supreme Court has noted that a party will waive any
challenge to an arbitrator 3 actions by failing to object during the arbitration pro—
ceedings, See, e.g., Integrated Res. Equity Corp. v. Fairbanks North Star Bor —
ough, 799 P.2d 295,298-99 (Alaska 1990); Alaska State Hous. Auth. v. Riley Pleas,
Inc., 586 P.2d 1244,1248 (Alaska 1978).

220. 563 P .2d 252
221. 1d. at 252.
222. 1d. at 254.
223. |0l at 254-55.
224. |d at 255.
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%0 stressed th]at this a era?h reflected how the *law now favors
|trat|on wi amrnr court interference.” 25
he Alaska Supreme Court has provided even, less urdance
on the |ssue of Intervention. The fundamental rule |st at the an
gua e of the arbrtr?tron aﬂree ent overns% In(fo v. United
er ces Automobre ss'n.Z the ¢ urt examrne er an In-
jured motorist who pursued a successful arhrtratron aggrnstaprr-
mar carrier could preclude a secondar carner from additional ar-
bitration where the secondary carri r had nerther notrce nor
rrr)]orctunrty {0 partrc ipate m Irst ar |t ation, fourt af-
the sup errorc urts that collateral esto(n drd not
Precu e the secon ary carrier rm ursurn dditional ar |tra
10N prrmanl because there was no privity be eent es cond ar
c[arrrer and the partjes to the arbitration a reement?B e court
also rejected F]s eritless the con en |ont at the secon ar¥ carrrgr
waive |ts rg tto ar |trateb arI ﬂl to participate In the su
ject arbitration.” ) The cour oun ere was not ' drrect une
8urvoca| conduct” that Indicated the second arz carrier 3 aban-

oned 1ts right to arbitrate.d Finally, ourt noted it was
uncleaﬁ hegr\er rnterventror}]was even an (%ron in arbitration,
tsrnce tte A233 a version of the UAA provided no guidance on in-
ervention

3 Judicial Review, Generally speaking, actions to vacate an
award are governed by A ?askas a%rtr trorn statUte.3 Such appﬁa

225. Id. (quoting Nikiski V. Golden Valley Eicc. Ass f, Inc., 509 P.2d 280, 283

(Alaska 1973)).
226. See, e.g., Bd. of Education, Fairbanks North Star Borough Sch. Dist. v.

Ewig, 609 P.2d 10, 13 (Alaska 1980) ("The arbitrator will be without power or
authority to make any decisions... which [are] violative of the terms of this
Agreement. ™).

227. 6P.3d 294 (Alaska 2000).

228. Id. at295.

229. Id. at 297.

230. Id. at 298.

231. Id. at299 (quoting Airoulofski V. State, 922 P.2d S89,894 (Alaska 1988)).

232.
233. SPE Alaska Stat .S 509.43.010-09.43.180 (Michie 2001).
234. See id. 809.43.120(a). Section 09.43.120(a) reads as follows:

0n application of a party, the court shall vacate an award if
(1) the award was procured by fraud or other undue means;

(2) there was evident partiality by an arbitrator appointed as a neu—
tral or corruption in any of the arbitrators or misconduct prejudicing the

rights of a party;
(3) the arbitrators exceeded their powers;
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cations hefore the superior ou[]t should Pe conducted | |n the same
manner as provided for in the nearing of motions.23 The arbitra-
tion award Is to be presumed valid.Z ‘At a hearing, the party chal- -
Iengrnﬁ the award bears the burden of groot
T oger standard 0T review for an arbrtratron award de-
ends on the basis for the arbitration.Zb The Alask a Supreme
Purt has identified at least five drfterent standards of r |ew a
BI cable to ar |trators decisions an award o ‘remedies; ure
mreviewable; 2 (2 te reasona )1y possibl andard
%ross error” standard;2L (4) the "ar trark ca ncrous st n-
(I5g a due proce sstandard e level o revrew or the
scrutrny applied to the arbrtratorsdecrsron Increases as the artres
lose their autonom over the terms oft ear rﬁratron [process _
brief summar ese standards will be use uasmaf ermining if

certain provis onso th eRUAA com ort Wrt
arbrtrat ns con ucte un rte UAA, the standard of

revrew IS %g/ eerentra Zﬂ rl) Inc. v. Ebasco Construc

tors, Inc.,” court noted that in arbitrations conducte un er
Alaska’s Uniform Arbitration Act, an arbitrator's fin mas 0f fact
. are unreviewable even in the face of gross error.2 Similarly, the

(4) the arbitrators refused to postpone the hearing upon sufficient
cause being shown for postponement or refused to hear evidence mate —
rial to the controversy or otherwise so conducted the hearing, contrary to
the provisions of AS 09.43.050, as to prejudice substantially the rights of
a party; or

(5) there was no arbitration agreement and the issue was not ad—
versely determined inproceedings under AS 09.43.020 and the party did
not participate in the arbitration hearing without raising the objection.

ld.

235. City of Fairbanks Mun. Util. Sys. v. Lees, 705 P.2d 457, 460-61 (Alaska
1985) (citing A laska Stat .&09.43.150; A laskaR. Civ. P. 77).

236. LEES, 705 p.2d at 461; Univ. of Alaska v. Modern Constr., Inc., 522 P.2d

1132,1139 (Alaska 1974).

237. Lees, 705 p.2d at 461.
238. Butler v. Dunlap, 931 P.2d 1036,1038 (Alaska 1997) (per curiam).

239. €€, €0, Ahtna, Jnc. v. Ebasco Constructors, Inc., 894 P.2d 657, 660-61
(Alaska 1995).

240. Seg, .0, Modem Consir., 522 p_2d at 1137.

241. See €.0..city of Fairbanks v. Rice, 628 P.2d 565,567 (Alaska 1981).

242 See Butler 931 P.2d at 1039.

243. SBEA. Fred Miller, P C v. Purvis, 921 P.2d 610,618 (Alaska 1996).

244. Butler, 931 .24 at 1038.

245. 894 P.2d 657 (Alaska 1995).
246. 1. at 660-61; SE€ AlSO Araska state Hous. Auth. v, Riley Pleas, Inc., 586

P.2d 1244,1247-48 (Alaska 1978). The court has also applied this “Statutory stan-
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court has asserted several times that there is no judicial review of
the merits of an arbitrator's decmon Z1 The Ahtna court noted that
an arbltratorsc%nclusmns of law, mcIudmgconclusmns concernlnﬁ
the meaning of the parties’ contract aren rewewa le exceptwn
respect t quest|ons concermng arbitrability. 28 The court avoraby
quoted the upreme Co rtsrat|onae It IS the arbjtrator's
construction whic was argalne for: and so far as the arpitrator's
decysion concerns cﬂnstruc lon of the contract, the courts have no
busmess overrulmg Im ecause the|r|nterpretat|on of the contract
d|fferent from is."20 The co rt)too great a|ns to emphas|ze
tattheR| ¥P|easstan ard, ro |t|n i |C|a review of an arbl-
trators ggnﬁerucgog %t gng cg t(g?%toﬁsrtg tBssaues other than arbitra-
Wen artPt ‘ %e Issue, the staﬁdgrép f review con-
cerning nuesnon fIw is whether the aranrator conclusion is

reasonah g POSSI le.A Under this standar an arbitrator's con-
stryction of the contract, not hheundergmg actug findings, will be
reviewed to determine whether It “Is a réasona }(con

g ossihle
e made In t e context In whic

contract was ma % pplyi (\]/v Nis standard, the court in Breeze

V.. Sitn ?F’ﬁconclu ed that It |th|nt e arbitrator's powers as a

tnero act to determine that an oral contr ct existed etweent

parties and obligated former clients to pay their attorne sees an

enﬁnled clients odemand fee arb|trat|o ,oursuant to F

Ru : A Ad |t|0nal¥ in Marathon Oil Co. v ARCO Alaska,
M the court held that the arbltrators Interpretation of an

a%reement Was reasonable when theg found that the current field

struction| that c§n senousn{

erator (Marathon Oil) was responsible for gas re-delivery, even

dard of review" to findings of fact issued by an arbitrator pursuant to Alaska Bar
Rule 34 (fee arbitration). Breeze v. Sims, 778 P.2d 215,217 (Alaska 1989).
247. See €.0., masden v. Univ. of Alaska, 633 P.2d 1374,1376-77 (Alaska 1981);

~Riley Picas. 586 p.2d at 1247.

248. ANtNQ, 894 p.2d at 661.
249. |d (quoting United Steel Workers of Amer. v. Enterprise Wheel & Car

Corp., 363 U.S. 593,599 (1960)).

250. |d at 661-62.
251. Univ. of Alaska v. Modem Constr., Inc.,

1974).
252 1d. (quoting waynard e. pirsig, SOme Comments on Arbitration Legisla-

tion and the Uniform Act, 10 vand. L. Rev. 685, 706 (1957)).

253. 778 P.2d 215 (Alaska 1989).
254. |d at 217-18 (citing Curran v. Hastreiter, 579 P.2d 524, 526 (Alaska 1978);

See also araska state Hous. Auth. v. Riley Pleas, Inc., 586 P.2d 1244,1247 (Alaska

1978)).
255. 972 P.2d 595 (Alaska 1999).

522 P.2d 1132, 1137 (Alaska
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thouPh this.conclusion required the arbitrators to revise the final

liabi ty eC|3|on25
Isputes where the arb|trat|on a%reement expressly ex-

cludes the” arbitration from Alask as arpitration statute, = the
Alaska Supreme Court has usedastan ar of gross error” in re-
viewing an arbitrator's decisjons of law and fact.' ” * Gross grror 5
defined as* only those mistakes which are both obvious and signifi-

cant,
The_ “most searchmg standard of rewew applied by the

Alask Supreme . Court s to cases of compulsory arhitra-
tion.4) Un%er this standa%l %e court must overtlﬁ)rn thg arb|tra

torsfmdm if it concudes that the determination was ‘ar |tr
and capricl % ) ? ndard 01 IEVIEW hNa$ been I ﬁ j
equate Wlt the abuseo scretlon standar ZQTheAas
reme Court, In eé{)alnlg %a elg ned stangard of reV|eW°
as necessary for mandatory arbitration, has provided the follow- _
m
y When parties agree to submlt their differences to an arbitrator,
should be bound by his decision. Courts should be reluc-
tan to upset arbitrators’ awards, lest the advantages of arbitra-
tion as a fast and certain means of resolvmg disputes be lost.
Occasional uncorrected errors in arbitrators’ decisions are toler-

able because the parties have agreed to accept reduced possibili-
ties of appellate review in order to have their dispute resolved

256. SeC |d at 601-02. The court specifically rejected an argument by Marathon
0il that the arbitrators were not empowered to interpret the agreement, noting,
"[ajbsent the ability to construe arbitration agreements, arbitrators would be pre—
cluded from acting during hearings because the agreements are the source of their

powers."ld. at 601.

257. Alaska Stat .&09.43.010 (Michie 2000) provides:

A written agreement to submit an existing controversy to arbitration or a

provision in a written contract to submit to arbitration a subsequent con —
troversy between the parties is valid, enforceable, and irrevocable, ex —
cept upon grounds that exist at law or in equity for the revocation of a

contract. However, AS 09.43.010-9.43.180 do not apply to a labor-

management contract unless they are incorporated into the contract by

reference or their application isprovided for by statute.

258. See City of Fairbanks v. Rice, 628 P.2d 565, 567 (Alaska 1981); Nizinski v.
Golden Valley Elec Ass*n, Inc., 509 P.2d 280, 283 (Alaska 1973); S€€ alSO city of
Valdez v._18.99 Acres, 686P.2d 682,687-88 n.9 (Alaska 1984).

259. RICE, 628 p.2d at 567.

260. Butler v. Dunlap, 931 P.2d 1036,1039 (Alaska 1997).

261. |d.; see also pubtic Safety Employees Ass 7, Local 92 v. State, 895 P,2d
980, 984 (Alaska 1995); Municipality of Anchorage v. Anchorage Police Dept.
Employees Ass"n, 839 P.2d 1080,1088 (Alaska 1992).

262. BUtlEr, 931 p.24 at 1030.
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_clrurckly and with certainty. Compulsory arbitration is different.
he parties have not agréed voluntarily to accept reduced possi-
b|||t|es of appellate review in order to resolve their dispute
swiftly. It is by operation of law that the parties are denied their
usual right to have their disputes resolved by the courts. There-
fore a standard of review higher than gross error is appropri-

Th court has also applied this standard in situations where a part
seeks fo suPport a cfarr)m that an arbjtrator’s decision should%% vay

cated foy re usrng to gr?nt arequest for Post onement &l m

A final stap] ard ot review ag ica gto attorneé/ ee aJ
tratron 1S one that examines wh P cess was accorde
Cv PurvrsZsan

the arbitr tron E{)roceedrng{

aﬁtorney petrtron 0 vacate an arbrtra ors award, argurnrg
that Pe Wwas denied grocess because Audwra reVIEW 0

Its of the ar |tratorsd CISIoN was grot vailab Un er the ee

arbrtratron rul eSﬁ (entt at has a fee |spute wrt an attorneg
|egtto ave} ﬁﬂgte resovedlf arbifration.&y e our

notdthaterues include several fair gerafrcprocedura prevr

sions for_the arbitration of fee disputes;”including notice ear

mg requrrem nts the ogéaortunrty to chalenget e Pan ere

toril ity to compel Wrtnesses oced es/fo tar

tele honrc eviderice, and a re urrement 0 t ar |trator to
vide a rrtteH decrﬁron % r(r] he (M ews 5
standar S to these. rules, the co tco clude t at the rules sa Istie

Inimal requirements of having an_opportun e
andt e [ig ﬁt to represent one's Interests, EOpPhe co P{ aan;:terg jtee

nterest I appellate review with the undesirahilit
ay an expgrt)se associate Wrtn extended revie concle uding that

~the bene Its 10 be .ga %rned rom appellate review on the merrts nec-
ﬁssarry outweigh the detriments which such review would en-

i/

263. State v. Public Safety Employees Ass#, 798 P.2d 1281, 1287

1990). v
264. See Ebasco Constructors, Inc. v. Ahtna, Inc., 932 P.2d 1312,1316 (Alaska
1997) (“TA] litigant should be required to show that the arbitrator committed

gross error in his determination that a litigant did not show Sufficient cause “for

(Alaska

postponement?).

* 265. 921 P.2d 610 (Alaska 1996). /
266. 10, at611-12.
267. SEEAlaskaBar R. 34(b).
268. SeeA. Fred MiIIer, 921 P.2d at 612.
269. 424 U.S. 319 (1976).
270. A, Fred MiIIer, 921 P.2d at 617-18.
271, 1d. at61s.
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4, Remedre The Alask (? Preme Court has examined two
9enera| areas 0f remedies—npre- and post-ju gment interest and at-
ornexsfees Primarily, the court has approd ed the |ssueasone

of contractual intent. F [ exam[)le In Board of. Equcation, Carr
banks North Star Borough v. Ew T the court up heId an awar

ateac her's back p aly becguseadrsa reement over sal arY ht In-
clude such dah awa? f f<d no Yrolate ﬁhe arbitra gree
ment273 A drtrona Y, In Alaska Public Em 27<yees Assn v.
Department o Environmental Conservation, K the, court emp

zed an arbitrator's broad discretion In fashioning a reme
i dd Ing. that under the ag Pcakf h

e agreement t er ermrtted
the ar |trator to define a wor ers(‘}ormer job Btp ?unctr%n rather
than merel bérts title.

Regarding pre-judgment and post-judgment rnterest the
AIaska%upre S%OLJJY'[ ﬁas held thattors th gut of the arbitrafor
|{t)% Satwﬁtr ment rnterest while the suPerr r court ma rder-

Jt teres In Ebasco C on? ctors Inc. V. ‘Ahtna,
the court noted that Al das awas iffer,nt from man other
urrsdrctrons in that It awar ed pre-u %ment Interest Iaro ely “as a
Hta ter of cou[)se W/ Ebasco Co&r ructors, the superior court
a awarded both pre- and post-judgment nterest./ Reversrng
the superior court as fo. the Pre fudgment rntereét the sug
court note that ermitting a review courttoad pre-awar
tere?t to.an arbitration award would be rnoonsrsten wrth the EO |cy
o a OWI% the] arbrtrator to determine all arpitrable J ﬁs pect
disput as a Supreme Court affirmed the sup error
court, owever as 10 536 ml a’w gment Interest, notrng that com-

Putatron f such awar a?qs be fairly strarght orward, and
hat an arbitrator, at the time of ah arbitration award, is less capa-

272. 609 P.2d 10 (Alaska 1980).
273. |d at 14.

274. 929 P.2d 662 (Alaska 1996).
275. |d at 666 (“We have stated: there is ample authority for the proposition

that arbirators generally have authority to fashion any remedy necessary to resolu—
tion of the dispute. *”(citation omitted)).

276. 932 P.2d 1312(Alaska 1997).
277. |d at 1317 (quoting Hofmann v. von Wirth, 907 P.2d 454, 455 (Alaska

1995) (quoting Tookiook Sales & Sen 7v. McGahan, 846 P.2d 127,129 (Alaska

1993))).
278, EDAsCo Constructors, 932 p.2d at 1314.

279. Id. at 1317-1s.
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glea? é étdetemrmrnrng the total amount of post-judgment interest to be
W
Under Alaska's version of the UAA, the superior court is
authorized to award attorney's fees and costs fo the prevarlrng
part n an actron to aftrrm 0 mo Ify an arbitration awar 21 Th
e} Rreme Court has not ern}]tted attorney’ seesa sentd
rect reference to arbitrating under t A or oth er specific lan-
ﬁuaqe In the arbitration agreement ﬁermrttrn g such an award. It
as limited this apglrcatro to attor eys fees  associated with the
su erior court action t vacate or cortfirm the arbitration award.
?r exaleoe in Marat on 0 v. ARCO Alaska, Jnc.™ the
sng pr Hre Court artirmed the superior courhs decision, o
§ an aroitr

ation award and Its r rnP that the arbitration
agreement permitte recover of attorney’s es In an action to va-

te or correct the award.33 owever in"Harold's ruckrn V, Kel

™'the coun noted that attorney’s fees are not rca availa
rn the arbrtratron roceer&rnra] Itsell. Srmrarl t%) Ccouft has heg
urt's calculation of ) Tees (attorney’s

at the superior c
rtgrre]se ObasaseéJ %n the gamages awarded at arbrtratron was Clearly e/r
u

280. |d at 1318. The court aJso affirmed the award of post-judgment interest as
applied to the arbitrator 3award of attorney"s fees. The court observed:
For purposes of determining whether post-award interest is permissible,
there is no persuasive reason to treat attorney 3 fees differently than
other parts of an arbitrator 3 award. An award of interestsimply “places
an injured plaintiff in the same position as ifhe had been compensated
immediately for his ioss,””
|d (quoting Citv & Borough of Juneau v. Commercial Union Ins. Co.,
957 (Alaska 1979)).
281. SEC _Alaska Stat.S09.43.140 (Michie 1968); Anchorage Med. & Surgical
Clinic v. James, 555 P.2d 1320,1324 (Alaska 1976) (interpreting A laska Stat.§&

598 P.2d

09.43.140).

282. 972 P.2d 595 (Alaska 1999).

283. Id at 604.

284. 584 P.2d 1128 (Alaska 1978).

285. 0. at 1130; S€E AlSO A 1aska Stat.s09.43.100 (Michie 2001) (“Unless
otherwise provided in the agreement to arbitrate, the arbitratorsZexpenses and

fees, together with other expenses, nOt inClUding Counselfees, incurredin the con-

duct of the arbitration, shall be paid as provided in the award.”’(emphasis

added)).

286. See Integrated Res. Equity Corp. v. Fairbanks North Star Borough, 799
P.2d 295, 300 (Alaska 1990). The court noted that the language in Civil Rule 82
referring to the “tosts of the action™ applied only to the action in the superior
court to confirm, vacate, modify or correct an arbitrator3 award. The court va—

cated the award of attorney 3 fees, stressing that the prevailing part}“was entitled

*\—.m_

j

B

© P ==
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D, Evidentiary Iss e The Alaska S&J reme C urt consistent
W|th other| ur|sd|ct|ons has dthtstnctew nt|ar es onot
to arbitration rocee |n s. B However, | es |t |s relaxed
pach, the court has also_held that the princ es f due process
Uire that parties have a right to_a fair Hearing an theo portu-
n|t to cross-examine wﬁnessesZB The court has been relu tané tg

reverse an arbitrator's. decision when an arbitrator has excluge
one speo|f|c form of evidence, but has admitted ot er forms; this Is
Part||cu }/so where the arbltr%torsexgtllslon o evidence was HI
ectY related to determining the credibility of witnesses.Zd The
court has also noted that the arbitrator is permitted to exclude evi-
dence as cumulative.X)

- B. Comparing Key RUAA Provisions to Alaska’s Common Law
While the Alﬁska Su greme Court has not had the occasjon to
?dﬁss manyo %GJSSUG ised In the new 8rclar|fy|ng rovisions
the |ssuest e court as addressed "have heen re-
olved conS|stent Wlt the mahorl View. The RUAA codification

the ap roach ad %% In r4]I'Ity ? UFIS ICtIOﬂS on man
EOIH'[S IS onsistent with Alaska common a er provi-
10NS

h}enot deude] )f laska courts, are mos (Jﬁe consls-
tent with the position the Alaska Supreme Court would take.

1, Arbltrablht Section 6 of the RUAA provides that, unless
the f% rtie ot erW|se agree, courts determme the substantive Issues
roitra ||t while “arbitrators deC|de the Procedural aspects,
such asf |ts aches, notice arhd 3t S|mo|ar ma}te& nder
ror A a Case aw “the court ollowed the tederal rule,
h ch rovm\es‘ at arhitra |||t¥ IS a guestion for the courts unl 5
P t|e% \y dprow e otherwise.Z1 The RUAA preserves this
app oach by providing that the parties may provide in'their arbitra-

te reasonable attorney’s fees only for the confirmation hearing, and remanded the
case to the superior court. Id.

287. See, e.g., Racine v. State, Dep’t of Transp. & Pub. Facilities, 663 P.2d 555,
557 (Alaska 1983) (holding that the plaintiffs due process rights were not in-
fringed).

288. Seeid.

289. sSee City of Fairbanks Mun. Utils. Sys. v. Tees, 705 P.2d 457, 461-62

(Alaska 1985).
290. sec id at 462 (citing Atlas Floor Covering v. Crescent House & Garden,

Inc., 333 P.2d 194,198-99 (Cal. Ct. App. 1958)).
291. State v. Pub. Safety Empls. Ass’n, 798 P.2d 1281,1285 (Alaska 1990) (cit-

ing AT&T Techs., Inc. v. Communications Workers, 475 U.S. 643,649 (1986)).
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tion agreement whether the courts or arbrtrators will determine
matterS of substantive or procedural arbitrability.2

2, Procedural Issues. Under RUAA section 10, courts have
the abilit to order the consolidation of arbrtratron proce dm S
under appropriate circumstancesZ The ori ma UAA, and most
state statutes, do not contain a rovrsron reard mg consolrdatron
UAA sectmh 10 contradicts federal case faw un er the FAA?Qt
and. the case law of several st (5 HurrsdrctronsZE ?]dm tat al
lowing courts to order consoliaation conflicts with the con e
Part utonom assumm that consolr ation Is not provide or m
he “ar tratro reeme owever em mcal evidence has
shown t at Partre to a multi- Hartg arbit ratro dispute prefer that
courts haye the Power to rovide for consol) atron
On the surface, per ftm conso tro ht seem to con-
flict with Alaska aw as well. T Consol ate Pa |c Engmeerm
Inc. V. Greater Anchorage Area Borou Alaska ug e
Court held that arties could not be or ered to consolrdate bsent
Portmﬁ] ? age mﬁ e arbitr- ‘on agreement.28 However, |t is
¥ plistic fnc ude that sectron 10 ofitheRUAA conflicts
t he coHrts Ing In_Consolidated Pacific. First, the court
note that t silent as to consolidation.Z Second, t
court stressed the |mportance of minimal court Inter erence 39
der the RUAA, however, consolrdatron IS ?rovrded or exprcrtkl
thus avordmg Fasrtuatronw ere a court would avet Tmao |ze 10
the civil rule orguruance Third, section 10s a de autprovrsron
hence, the R ermrts the dpa dtre to deter ne in thelr arbitra-
tion agreementsw ether to provide orconso atron and preserve

292. RUAA §4(a).

293. Icl. §10.
294. See, e.g., Glencore, Lid. v. Schnitzer Sieel Prod. Co., 189 F.3d 264, 267-68

(2d Cir. 1999) (finding consolidation under FAA inappropiiate absent specific
language permitting consolidation in the arbitration agreement).

295. See, e.g., Stop & Shop Cos. v. Gilbane Bldg. Co., 304 N.E.2d 429, 431-32
(Mass. 1973); J. Brodie & Son, Inc. v. George A. Fuller Co., 167 N.W.2d 886, 888
(Mich. Ct. App. 1969); Balfour, Guthrie & Co. v. Commercial Metals Co., 607
P.2d 856,857 (Wash. 1980).

296. See Heinsz, supra note 26, at 13 (discussing results of two surveys showing
that 83% of practitioners and arbitrators polled preferred judicial determinations
on consolidation),

297. 563 P.2d 252 (Alaska 1977).

298. Id. at 255.

299. Id. at 254.

300. Id. at 255.
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party autonomyfﬁl Lastl 8/ section 10& )gzt) requires courts deter-
mining whether t t onsolr?]atrg on?]rder a%oreu lice re
sulting from “un u elay” or “hardship.” This would provide ad-

ditional protection agarn t the concerns expressed by the court in
Consolidated Pacific.

3. Judicial Review. The scope otacourtsauthorr is one of
the few areas left relatively unchanged in the new RUAA, Most
relevant to Alaska jurisprudence as a gecision by the Draft"rng
Commjttee not tq grovr e asectron a owrng Partref to *opt-in’ t
judicia) review of arbitratjon awar for erfo 3 Particu-
arly, the Draftin ommrt ee ecr arnst owrn arties to
see drcral revre of an arbitrator's deci ronw en the Was in-

correctl

Thg élggrsrongg1 the Drafting Compittee not to adopt this pr

vrsron Keeps the RUAA n ||ne wrt the Alaska Supreme Co rts

e ons re ardrng judicial revrew previou Y noted
ska Suprém urtsoveral approach to revrewo decrsrons

artrrtr%ors IS hrgh y deferential.”  The corrrt has consrstentl
at an. arbrt ator's conclusions of law, rn? udrng those relate

gr] a contract, are not reviewable exc Pt as, 0 I1SSUes
far itrability. 30 Thus, the RUAA does not conflict with Alaska

Iaw regarding the standard of review.Jy

4, Remebdres Unlike the original UAA, the RUAA e>&plrcrtly
rants the arbitrator aythority to"award attorneysfees and pun

amages. The safe-harbor provisjon of sectjon 2 provrdes
that the arbitrator may award punitive damages and attorney’s fees

C,—.-

301. RUAA 810(a)-(c).

302. 563 P.2d at 254-55.

303. RUAA §23 cmt. B(l).

304. See Heinsz, supra note 26, at 27-28 (discussing debate over whether to in-
clude opt-in provision).

305. See, e.g., Butler v. Dunlap, 931 P.2d 1036,1038 (Alaska 1997) (per curiam).

306. See, e.g., Ahtna, Inc. v. Ebasco Constructors, Inc., 894 P.2d 657, 661
(Alaska 1995).

307. The Drafting Committee also considered and rejected two other possible
grounds for vacatur: for reasons of public policy, an approach adopted in several
other jurisdictions, and for “manifest disregard of the law.” See supra Part 111.B.5;
Heinsz, supra note 26, at 32-35. The Alaska Supreme Court has never considered
either of these grounds for. reviewing aDd vacating an arbitrator’s decision. Once
again, however, a decision to reject these additional grounds for vacating an award
brings the RUAA in line with the Alaska Supreme Court’s laissez faire approach

to judidal review of an arbitrator’s decision,
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only if authorlzedb law in aC|V||a tion. E{ﬁWhen the arbitration
ree entrequires t earb|tratort0 Ilow Ilcab(e Iawten
ar |trator 1S, requlred to app }/ e law cor espife the
Wevt?usyment oned standard rewewC{D Th u? he arbitrator
not be allo to award either ttorneys ees or punitive
ama%es that excee ed |m|tat|ons rovi e orlnAaskaI W. The
as? e uwest ear |trato tea t e same standard the

courts would % ply In determining goprlateness of punitive
dama esSlOT the rb|trator wou ve to follow the Alaska
Supreme ourtsstan ars or un|t|ve ama?es dd|t|on
the mherent limitation ?] % upitive dama &S Provi-
S|on would not ermltt ear |tratorto awr punitive damages ex-
ceedi statuto |m|tat|ons
[)ow es a final level of Protectlon in not grawtlng

Partles the anility by agreement t0 confer authority on an-arpitra
or 1o %raH unitive damages, although it does permit parties to
agree t0 the provision ct a orneysf .33 One commentator has

308. RUAA §21(a)-(b).
309. Sec Pub. Safety Employees Ass’n v, State, 895 P.2d 980, 985 (Alaska 1995)

(finding that the arbitrator violated the arbitrary and capricious standard of re-
view by failing to correctly apply applicable law).

310. See RUAA §21(a).
311. Alaska Statebank v. Fairco, 674 P.2d 288, 296 (Alaska 1983). The Alaska

Supreme Court observed that in order to recover punitive damages, a party must
prove that the wrongdoer’s conduct was “outrageous, such as acts done with mal-
ice or bad motives or a reckless indifference to the interests of another." 1d. at
296. A party need not prove actual malice. Id. Rather, “[rjeckless indifference to
the rights of others, and conscious action in deliberate disregard of them ... may
piovide the necessary state of mind to justify punitive damages.” Barber v. Nat'l
Bank of Alaska, 815 P.2d 857, 864 (Alaska 1991) (quoting Restatement (Second)
of Torts 8§ 908 (Tent. Draft No. 19,1973)). Punitive damages must be proven by
clear and convincing evidence: A laska Stat.8§ 09.17.020(b) (Michie 2001). To
reach this standard, the proponent must ”produce[] in the trier of fact a firm belief
or conviction about the existence of a fact to be proved." Buster v. Gale, 866 P.2d
837, 844 (Alaska 1994) (quoting Castellano v. Bitkower, 346 N.W.2d 249, 253
(Neb. 1984).

The Alaska Supreme Court has specifically held that punitive damages are
not available in a breach of contract claim unless the conduct constituting the
breach is itself an independent tort. Lee Houston & Assocs. v. Racine, 806 P.2d
848, 856 (Alaska 1991). This standard alone places great limitations on the appli-
cation of punitive damages to arbitration under the RUAA in A'aska, since most
arbitration disputes are contractual in nature.

311 See Alaska Stat.§09.17.020(f)-(h) (Michie 2001).

313. RUAA §21(b) (permitting arbitrators to grant reasonable attorney’s fees
and other expenses of arbitration "by agreement of the parties to the arbitration
proceeding,” yet failing to provide the same authority as to punitive damages).
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noted that this omission re Iects the mtent of the Drafting Commlt*

e, as a matter of public policy, to avoid granting a power to pu
ISeh tﬁsat WOU|§ notpor(}mepr \66 bestoweg u ong I ate art|e5314

Since section 21 is also ope o the waivable provisio P% new
Act,dbthe parties are still free to dictate the scope of the arbitra-
tor's authority through their agreements, con3|stent with Alaska

“Section 25(c) (c) also %ants the court discretion to award “rea-
sonable atforney's fees and other reasgnable exp ensesofhtlgatlon

0 a prevailing party jn any contested judicial proceeding o, con-
tlrm pvacate gl’ moé fy anyarbltratlon Jawarda?tp T%IS 8 VISION 1S

|t¥con5|stent with ‘the Alaska Supreme Court's prior decisions
and the current Alaska ar |trat|on statute.J/

5 EV|dence Under section 15 of the RUAA, q}tbltrators
maintain thﬁ cret|on concerning the adm|33|bj t¥] and wei g f
evidence whi Partles rights 10 ﬁresen evigence and Cross;
examine W|tnesses are preserved.db This allows the RUAA to re
main consistent with the Alaska Su reme ourt'sem rﬁ) asls on the

mgortance of an opEortunlt for a fair bearing and the crofs

xamination of witnesses.39 “While sect on 15 row es for
summary disposition, an Issue not yet ad res ed as a courts,
It requires Othat the O[PQOS' age Ipart be glvent eo portunlty to re-
spond3an |swa|va sec jon 4

Aside from these specific |Tsues the overall tone and apé)roach
of the RPAA harmonizes well with the Aaska Supreme Court's
handso gB cf]ach o arEnrabJ |t¥ One of the common themes
running thr 9out las ajurls? udence Is the desjre to ermlt
minimal court’ interference "to further the goal of contractua

314. SecHeinsz, SUPIaA note 26, ai 25 n.144.
315. See RUAA §4(a).

316. At 825(c).
317. SeeAlaska Stat.§09.43.140 (Michie 2001) (allowing the court to award

“[c]osts of the application and of the proceedings subsequent to the application,
and disbursements” after judgment “confirming, modifying, or correcting an
award" from arbitration); Marathon Qil Co. v. ARCO Alaska, Inc., 972 P.2d 595,
604 (Alaska 1999) (interpreting A laska Stat.§ 09.43.140 to include attorney’s
fees).

318. RUAA §15(a)-(d).
319. See Racine v. Dep’t of Trans. & Pub. Facilities, 663 P.2d 555, 557 (Alaska

1983) (preventing use of hearsay evidence in arbitration proceeding where it “de-
prive”] a party of the right to a fair hearing" and “the right and opportunity to
conduct cross-examination in a particular case").

320. RUAA 8§15(b)(2).

21, 0. seqa).
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autonom¥ between parties. 2 While mam of th new roVisions
would ntroduce I1ssues not vet addressed in Alaska, the are also
Warvable provrsrons under section 4, thus Preservrn ea party's
abil r% to draft an arbrtratron agreement sul ?be to It needs.

ore importantly, the certarnt and exrbr rtl){ Rrovrded o
under the RUAA are’ a much-needed commo dity 1 as a. Sev-
eral of the previously discussed Alaska cases noted the absence of
ny gurolan e under heU A, arPrtratron oreements 0r Qperatin
ru ? rocedure for the aplo cable ar tratron organr atron
While substantively correct dec srons a review of thesé cases rc};
lights ?ome of the rnaderiuacres of an ?rbrtratron s%stem thatp
vides for expe |encg at {he expense o a more rariliar an
fortrn approach th tpartres are accu?tome {0 under tradi C{ronal
rtr at on. T eRUﬁA rngs_more of these ?mrrar gro& ure

as compelling discovery,&and providing for consolidation
33 well as substantive o tronsschasattorn sees@tand unitive
am (0; 3 Into the re m of ar rtratron WItH clear quidan e S0 as
to avol an% confusions urrng the confirmation Bv cess. It also
takes important measures to &nsure that parties will continue to

control their own arbitration destiny.

\aska betf e a stat% in 1959 some r ears ater the
prom atrono ’He AA g wsanothe[ ,<
ears %oret eA lature adogte the UAA for Alaska.

ska Le
ertarny, it IS und’j1 rstand%ble that th Iegrslature Was not In a

urr
ySnce hat {ime, arbitration has beoome Vi blﬁ alternatrve to

||troatron [)e its relatjve shortcominggs. A s taken steps
ormat dy emborace ar rtratron In waR% outsr e of adoptin

the
eneral has flouris As.We approac an
ﬁher qurslatr\re sess?on In Alaska, perh srt IS time ?J)P some eo
rs ators 0 seriously conside er whether ey want o contrrbute
Alaska’s growth In" arbitration and to the Improvement in |sRute
resolution”services and mechanisms In Alaska. The original U

322. See, e.g., Int’l Bhd. of Elec. Workers, Local Union 1547 v. City of Ketchi-

kan, 805 P.2d 340,341 (Alaska 1991).
20%3 Sec, e.g., Powers v. United Servs. Auto Ass’n, 6 P.3d 294, 299-300 (Alaska.

324. Id. s17.
325. 1d. s1o0.
326. 1d. §21(b).

327. 1d. §21(a).
328. Seegenerally ADR IN Alaska, supra note 4, at Part 2.
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while an |mportant leap forward in improving arbrtratron s rvrce
In the 1950s, Is.now a mere relic that contriblites mor
conf usron than it doges certawtyrnt he modern ageo ar |tratron
snote previously, t strenqth NS and recognizes
some of the most sacred tenets of Lbrtratron aw as pronounced b}f
theAIaska Supreme Court |t emphasizes party autonomy over a
trns all owrn% mosto ItS new provrsrons 0 ewarved If Partres
disagree on Isstes such as consolidation or the availabill r¥ Punr
rve ama ges. Even when arbitrators are permitted to consider and
yt ese |ssues it commands them to act In a manner consistent
applicable faw. Given the 1997 tort reform movement, poten-
tra onents can rest assured th { the standards reﬂurre or es-
ta |s ng unrtrve amages, and the limyts placed on sug mone
arg awards, will remain mtact ost |mPortant¥) parties have
n Glgrven the or&pnrtunrltg/ to fas OH %e suitable’ and_certain
remedies, where skeleton anguage under the UAA and Ju icial In-
abrlrt,yto ‘act prevailed eorg
he authors rec?mmen that the Alaska Leﬁ Elature adopt the
RUAA in substantial form as soon as possjhle asarea been

er two years since the NCCUSL adopted Its final form: let’us not
a\fgs Zheﬁ?ud of uncertainty and urer?re ctabrlrt to permeate n

onger than necessary, Certainly, th e IS ature wrll
have other fish™to f butgrven the RUAAscodrhatron of
majorrty approac to many drbitration issues and ItS armony wrh

Aaska urisprudence, this sgou be an easy bill to Baﬁs
orwar to eeing It assigned to a House or Senate Bill num er |n

the near future.



FISCAL NOTE

STATEOF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: HB 83
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Law
Title “"An Act adopting a version of the Revised 'BRU Civil Division
Uniform Arbitration Act;.. Component Governmental Affairs
Sponsor Representative Berkowitz Transportation
Requester House Judiciary Committee "Component No. 2207; 2214
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2004 FY20056 FY2006 FY2007 FY2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00| 00 00
ICAPITAL EXPENDITURES | | |
ICHANGE IN REVENUES ( ) | | | | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 00 00 00 00 00 00

Estimate of any current year $FY2003%cost
Check this box (X) If funding tor this bill is included in the Goveienor's FY 2004 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (attach a separate page if necessary)
This bill adopts a version of the Revised Uniform Arbitration Act (RUAA), as recommended by the National Conference

of Commissioners on Uniform State Laws. The provisions of this hill govern agreements to arbitrate that are made on
or after January 1, 2004. The original Uniform Arbitration Act (UAA), which was adopted in Alaska in 1968, will remain
in effect with respect to arbitration agreements entered into before January 1, 2004, unless the parties agree to apply
the RUAA. The RUAA addresses a number of issues that are not addressed in the UAA, including: the process for
Initiating arbitration; authority to consolidate arbitrations; requiring arbitrators to make certain disclosures; providing
immunity for arbitrators; allowing depositions and discovery in arbitration proceedings; judicial enforcement of
preaward rulings by arbitrators; and defining remedies available in arbitration, including punitive damages, attorney's

fees, and other relief.

Passage of this legislation would have no fiscal impact on the Department of Law.

Prepared by: Joan M. Kasson Phone (907) 465-5370
Division Attorney General’s Office Date/lime 2/28/034:57PM
Approved by:  Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 2/28/2003
Agency Department of Law.
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(Revised 92002 OVB)



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: HB83 DOC 2 28
() Publish Date:

Revision Date/Time (Note if correction): _Dept. Affected: Department of Corrections

Title Revised Uniform Arbitration Act _BRU Administration & Operations
‘Component

Representative Berkowitz
Component No.

FY 2009
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0
0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

o

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES | 0.0 0.0 j 0.0 1 0.0 ; 0.0 !
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 i 0.0 1
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0
estimate of any currentyear (FY2003) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:
POSITIONS
Full-time 0 0 0 0 0
Part-time 0 0 0 0 0
Temporary 0 0 0 0 0
ANALYSIS:  (Attach a separate page if necessary)
This bill has no fiscal impact to the Department of Corrections.
Prepared by:  Jerry D. Burnett, Director- Phone 465-3339
Division Administrative Services Date/Time 2/28/03 3:31 PM
Approved by: Portia C.K. Parker, Assistant Commissioner Date 2/28/2003
Agency Department of Corrections
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: HB 83
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected:
Title Revised Uniform Arbitration Act >RU A Alaska Court System
Component Trial Courts
Sponsor Representative Bekowitz
Requester House Judiciary Component No. 768
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES I |
CHANGE IN REVENUES ( ) j | | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) If funding for this bill Is Included Inthe Governor's FY 2004 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 83

Prepared by:  Douglas Wooliver. Administrative Attorney Phone 463-4750
Division Alaska Court System Date/Time 3/7/03 11:49 AM
Approved by:  Stephanie Cole, Administrative Director Date 3/7/20C3
Agency Alaska Court System
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