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H o u se  Bill 52 - “A n  A c t re la tin g  to  th e  fo rfe itu re  o f  p ro p e r ty  u se d  to  
p o sse ss  o r  d is tr ib u te  c h ild  p o rn o g ra p h y ”

INTENT. The forfeitures contemplated by this Act are intended to be forfeitures 
imposed in connection with conviction for a crime. The legislature intends for the 

forfeiture to be ordered to the commissioner of public safety or other law 

enforcement agency. Further, the legislature intends for the courts to continue 
to provide hearings to interested persons who have an ownership interest in 
equipment subject to forfeiture under this Act and to allow for remission to 
innocent nonnegligent third parties as applied in State v. Rice, 626 P.2d 104 
(Alaska 1981), Fehir v. State, 755 P.2d 1107 (Alaska 1988), and Baum v. State,
24 P.3d 577 (Alaska App. 2001).

P ro p o sed  A m endm ent



P ro p o sed  A m endm ent ■# X >

House Bill 52 - “ An Act relating to the forfeiture o f propeily used to 
possess or distribute child pornography”

Pg. 2, Sec. 2, Lifies 4 & 5

Sec. 11.41.468. Forfeiture of property used in sexual offense, (a) Property 
used to aid a violation of AS- t-1.41.410 - 11.11.170 AS 11.41.410-11.41.458 
or to aid the solicitation of, attempt to commit, or conspiracy to comrrt a violation 
of AS-11.41.410- 11.41.470 AS 11.41.410 -  11.41.458 may be forfeited to the 
state upon the conviction of the offender.
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House B ill 52 
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distribute child pornography” 

Sponsor Statement and Sectional Analysis

W hile providing instant access to useful and valuable inform ation for business and academ ic 
research, the expansion o f the Internet and corresponding developm ent o f com puter technology 
have also created  an environm ent in which new types o f  crim inal enterprise are flourishing. 
Perhaps the m ost pernicious and predatory are the ever-increasing crim es against children.

It is becom ing far m ore com m on for pedophiles to seek new victim s through on-line chatroom s 
and em ail and for ch ild  pornography profiteers to use these technologies as a m eans to distribute 
their m aterials. HB 52 will provide the state courts and law enforcem ent agencies another tool to 
com bat these sexual predators by giving the courts additional punitive sentencing options and, in 
turn, aw arding forfeited  com puter technology back to law enforcem ent agencies for ongoing 
m onitoring operations.

HB 52 will m ake it possible for law enforcem ent to stay on top o f this rapidly changing industry 
w ithout spending m ore governm ent dollars. A dvances in technology seem  to happen on an 
alm ost daily basis, and new technology can frequently outperform  previous m odels. This creates 
greater restrictions for police detection and m onitoring operations thus leaving them  at a 
disadvantage. In order fo r law enforcem ent to effectively  com bat com puter crim e, they m ust 
have access to the necessary hardw are.

T here are forfeiture law s in place across the country and at the federal level. Several o ther states 
already have sim ilar laws on the books relating to the forfeiture o f com puters used in sex crim es. 
T he use o f com puters in the com m ission o f sex crim es is a national problem , and A laska can 
look tow ard o ther states laws in this area to draw  realistic conclusions about the likely im pact 
here in our own state.

HB 52 will am end AS 11.41 and AS 11.61, respectively, by adding the necessary statutory 
language for the forfeiture o f hardw are used either in a sexual offense o r in indecent view ing or 
photography o r child  pornography.
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HB 52 -  Sectional Analysis

S ec tio n  1. Provides legislative intent that in cases where the ow ner o f  the forfeited property  is 
innocent o f the crim e, their property is returned to them  follow ing ex isting  procedure and as the 
courts deem  reasonable.

S ec tio n  2. Adds a new section that authorizes forfeiture o f property, specifically  electronic 
equipm ent as defined in the section, used to aid in the com m ission o f a sexual o ffense under AS
11.41.410 -  11.41.470 including inchoate form s o f those sexual offenses.

S ec tio n  3 . Adds a new section that authorizes forfeiture o f property, specifically  electronic 
equipm ent as defined in the section, used to aid in the com m ission o f indecent photography or 
ch ild  pornography under AS 1 1 .6 1 .1 2 3 - 11.61.127 including inchoate form s o f those offenses.



U.S. Department of Justice

F e d e ra l B u re a u  o f  In v e s tig a tio n

III Reply, Please Refer lo

File No. 101 E. Sixth Avenue
Anchorage, Alaska 99501

February 4, 2003

State Representative Lesil McGuire 
716 West Fourth Avenue, Suite 300 
Anchorage, Alaska 99501-2133

Dear Representative McGuire:

I have been informed that you intend to reintroduce 
House Bill 23, commonly referred to as the "Computer Forfeiture 
for Sex Crimes" bill. This bill would allow for the forfeiture 
of computers used in the commission of sex crimes against 
children, to include child pornography.

By way of background, as a FBI Supervisory Special 
Agent in Houston, and later as an Assistant Special Agent in 
Charge in Albany, New York, I created multi-agency task forces 
under the FBI's "Innocent Images" initiative. Innocent Images 
is a nation wide pro-active, on-line undercover investigation 
targetting pedophiles and child pornography collectors. In 
furtherance of our investigations and prosecutions these task 
forces routinely utilized Title 18, U. S. C. Sections 2253 and 
2254 to seize and eventually forfeit computers used by the 
subjects of our cases. Forfeiting the very instruments used by 
sexual predators to commit crimes against children makes good 
sense and is consistent wich federal statutes in this important 
area of concern.

I support your effort to reintroduce House Bill 23 and 
wish you the best of luck.

Sincerely yours,

Thomas C. McClena^han
Special Agent in Charge
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Gcorpe P. Wuerch, 
M a yo r

A nchorage P o lice  D epartm ent. 
Walt Monegan, C hief

AnchorageMunicipality o f Anchorage
2 0 0 2

February 6, 2003

Representative Lesil McGuire, Chair 
House Judiciary Committee 
716 W. 4th Avenue, Suite 300 
Anchorage, AK 99501-2133

Dear Representative McGuire:

This letter is written in support of HB 52, An Act relating to ihe forfeiture o f  
property used to possess or distribute child pornography, to commit 
indecent viewing or photography, to commit a sex offense, or to solicit the 
commission of, attempt to commit, or conspire to commit possession or 
distribution o f  child pornography, indecent viewing or photography, or a 
sexual offense.

Law enforcement agencies are often required to return equipment used in 
these crimes to the perpetrator or to another person whom the perpetrator has 
designated. Many of these items have been specially designed or adapted 
for no other purpose than to commit specific criminal acts. This equipment 
is generally costly and sometimes hard to obtain.

We feel it is necessary and appropriate to deprive those convicted of sexual 
crimes of the means to commit them again or allow others to use them for 
the same purpose. We therefore offer our support for House Bill 52. Thank 
you for bringing this legislation forward.

Sincerely,

William Miller 
Deputy Chief

4501 S. Brftgaw SL - Anchorage, Alaska 99507-1.=599 • Telephone: (907) 786-8500 • Fax: (907) 786-8638
w w w .n m n i .o r j r

http://www.nmni.orjr
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F a ir b a n k s  D a i ly  N e w s -M in e r

Man accused of molesting two enters plea agreement
By Associated Press 

Tuesday,February 11,2003 - 

F A I R B A N K S

A  N o rth  P o le  m an  a rre s te d  in A u g u s t on  c h a rg e s  o f ta k in g  p o rn o g ra p h ic  p ic tu re s  o f fo u r m in o r te e n a g e  b o y s  a n d  m o lesting  
tw o  o f  th e m  fa ce s  a  m a x im u m  o f n ine  y e a rs  in p rison  a fte r  a g re e in g  to  a  p le a  d e a l in F a irb a n k s  S u p e r io r  C o u rt.

T h e o d o re  J e n k in s  J r., 2 9 , w h o  w a s  o r ig in a lly  fa c in g  41 c h a rg e s  ra n g in g  fro m  se x u a l a b u s e  o f a  m in o r  to  v ie w in g  indecen t 
p h o to g ra p h y , p le a d e d  no  c o n te s t to  s ix  o f th e  c h a rg e s  M o n d a y . H e  w ill b e  s e n te n c e d  on  M a y  15.

B y  e n te r in g  no  c o n te s t p le a s , J e n k in s  is  co n s id e re d  fo rm a lly  co n v ic te d  o f th e  ch a rg e s .

T h e  p le a  a g re e m e n t a lso  c a lls  fo r  S u p e r io r  C o u rt Ju d g e  C h a rle s  P e n g illy  to  d e te rm in e  w h e th e r  J e n k in s  is  g u ilty  o f one  co u n t 
o f f irs t-d e g re e  s e x u a l a b u s e  o f a  m in o r in  co n n e c tio n  w ith  an  a lle g a tio n  th a t he  m o le s te d  o n e  b oy , a fa m ily  m em b e r, w h ile  he 
w a s  s le e p in g .

T o  re n d e r  a  ve rd ic t, P e n g illy  w ill re v ie w  th e  tran sc rip t o f th e  g ra n d  ju ry  p ro c e e d in g s  d u rin g  w h ic h  J e n k in s  w a s  fo rm a lly  
c h a rg e d  w ith  the  c r im e s  a s  w e ll a s  e v id e n c e  p re s e n te d  to  th e  g ra n d  ju ry .

P e n g illy  s a id  M o n d a y  th a t he  e x p e c ts  to  m a ke  a d e c is io n  in the  n e x t c o u p le  o f d a ys . A lth o u g h  a g u ilty  d e c is io n  w o u ld  like ly  
in c re a s e  Je n k in s ' s e n te n c e , th e  m o s t t im e  the  ju d g e  c o u ld  g iv e  J e n k in s  to  s e rve  in ja il fo r th e  e n tire  ca se  is  n ine  yea rs .

A la s k a  S ta te  T ro o p e rs  s a id  the  c a s e  a g a in s t J e n k in s  w a s  o p e n e d  in J u n e  w h e n  tro o p e rs  re c e iv e d  a  re p o rt tha t he w a s  tak ing  
p h o to g ra p h s  o f a  n u d e  fa m ily  m e m b e r a n d  sa v in g  Ihe  d ig ita l p ic tu re s  on  c o m p u te r d iscs .

T h e  b o y  w a s  in te rv ie w e d  a n d  id e n tif ie d  h im s e lf an d  s e v e ra l o f h is  fr ie n d s  in p o rn o g ra p h ic  p h o to g ra p h s  p ro v id e d  to  an 
in v e s tig a to r, a c c o rd in g  to a c r im in a l c o m p la in t filed  in  th e  c a se .

A fte r  in te rv ie w in g  J e n k in s , tro o p e rs  a lso  s e a rc h e d  h is  p ro p e rty , d is c o v e rin g  c o m p u te r d is c s  a n d  v id e o ta p e s  tha t Jenk ins  
a d m itte d  c o n ta in e d  c h ild  p o rn o g ra p h y , c o m p u te r  e q u ip m e n t a n d  a  d ig ita l ca m e ra , the c o u rt d o c u m e n t s ta te s .

T ro o p e rs  h a ve  s a id  th a t J e n k in s  g a in e d  a c c e s s  to th e  b o y s  w h ile  they  s p e n t th e  n igh t a t th e  h o u s e  w h e re  J e n k in s  w as 
s ta y in g . H e  w a s  c h a rg e d  w ith  m o le s tin g  b o th  the fa m ily  m e m b e r a n d  a n o th e r  b o y  in th e ir  s le e p .
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F I S C A L  N O T E

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Tim e (Note if correction):_________
T itle  A n  A c t re la ted  to  fo rfe itu re  o f p rope rty

Fiscal Note Number:

Bill Version:
(H) Publish Date:

1

H B  52

2 /12/03

A d m in is tra tio n

used  in sexua l o ffense

D ept. A ffe c te d ^ _____________________________
_BRU Legal and  A d vo ca cy  S e rv ices
C om po n e n t P ub lic  D e fe n d e r A g e n cy______

S p o n s o r
R e q u e s te r

Rep. M cG uire
(H )S T A

Expenditures/Revenues

C om po n e n t No. 

( T h o u s a n d s  o f  D o lla rs )

1531

N ote : A m o u n ts  do  no t inc lude  in fla tion  un less o th e rw ise  no ted  be low .
O P E R A T IN G  E X P E N D IT U R E S FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

P e rso n a l S e rv ices

T ra ve l
C o n tra c tu a l

S u p p lie s

E q u ip m e n t

L a n d  & S truc tu res

G ra n ts  & C la im s
M isce lla n e o u s

iO T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  ( ) I 1

FU N D  S O U R C E (Thousands o f D o lla rs)

1002  F ede ra l R ece ip ts
1003 G F M atch

1004 G F

1 005  G F /P ro g ra m  R ece ip ts

1037  G F /M e n ta l H ea lth
O th e r (Specify Type-D o  not abbreviate)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r re n t  y e a r  (FY 2003) c o s t: 0.0

M a rk  th is  b o x  (X ) i f  fu n d in g  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r 's  FY  2 0 0 4  b u d g e t p ro p o s a l:

P O S IT IO N S

F u ll-t im e

P a rt-tim e
T e m p o ra ry

A N A L Y S IS : (Attach a separate paqe if necessary)
This bill would have sorre effect on Agency operations, simply because if the state requests forfeiture, it 
will make the sentencing more complicated in some cases. However we do not anticipate much of an 
impact.

P re p a re d  by: 
D iv is io n

A p p ro v e d  by: 
A g e n c y

L inda  K. W ilso n . D e p u ty  D irec to r
P u b lic  D e fe n d e r A g e n cy

P hone  (90 7 )-334 -4416  
D a te /T im e  2 /11 /03  7:07 AM

M ike  M ille r, C o m m iss io n e r D ate  2 /11 /2003

Department of Administration

(Revised 9/2002 OMB) Page 1 of 1



F I S C A L  N O T E

S T A T E  O F  A L A S K A

2003 LEGISLATIVE SESSION

R e v is io n  D a te /T im e  (N o te  i f  c o r re c lio n ) :  N /A _______________
T itle  A n  act re la tin g  to th e  fo rfe itu re  o f p rop e rty  used

  to  p o sse ss  o r  d is trib u te  ch ild  po rn o g rap h y ....

Fiscal Note Number:
Bill Version:
(H) Publish Date:

D ept. A ffec ted : 
'B R U

HB 52

2 /12 /03

P ub lic  S a fe ty
A S T  D e ta ch m e n t

C o m p o n e n t A S T  D e ta ch m e n t
S p o n so r
R e q u e s te r

R e p re se n ta tive  M cG u ire
H ouse  S ta te  A ffa irs

Expenditures/Revenues

C o m p o n e n t No. 

(T h o u s a n d s  o f  D o lla rs )

2325

N ote : A m o u n ts  d o  no t in c lu d e  in fla tio n  un less o th e rw ise  no ted  be low .
O P E R A T IN G  E X P E N D IT U R E S FY 2004 FY 2005 FY 2006 FY 2 0 0 7 F Y  2008 FY 2009

P e rso n a l S e rv ice s  

T rave l 
C on tra c tu a l 

S up p lie s  
E q u ip m e n t 

L and  & S tru c tu re s  

G ran ts  & C la im s 
M isce lla n e o u s

T O T A L  O P E R A T IN G 0.0 0 .0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S

F U N D  S O U R C E ________________________    (T h o u sa nd s  o f D o lla rs)

1002  F edera l R e ce ip ts

1003 G F M atch

1004 GF

1005 G F /P ro g ra m  R ece ip ts  

1037 G F /M e n ta l H ea lth
O th e r (Specify T ype-D o  not abbreviate)

T O T A L 0.0 0.0 0 .0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r re n t  y e a r  (F Y 2003 ) c o s t :  0.0
M a rk  th is  b o x  (X ) i f  fu n d in g  fo r  th is  b il l is  in c lu d e d  in  th e  G o v e rn o r 's  FY  2 004  b u d g e t  p ro p o s a l:  

P O S IT IO N S  _________________________________

F u ll-tim e
P art-tim e
T e m p o ra ry

A N A L Y S IS : (Attach a separate paqe if necessary)
N o  f is c a l im p a c t  to  th e  d e p a r tm e n t .

P rep a re d  by: L ie u te n a n t M a tth e w  Leveque_____________________________________  P hone  90 7  2 6 9 -0390
D iv is io n  A la s k a  S ta te  T ro o p e rs___________________________________________  D a le /T im e  2 /1 1 /0 3  8 :09  AM

Approved by: William Tandeske, Commissioner_____________________________ Date 2/11/2003_______
Agency Department of Public Safety__________________________________

(Revised 912002 OMB) Page 1 of 1





Date of Com m ittee Action:

H O U S E  C O M M I T T E E  R E P O R T

(7)
Date Referred to Committee: February 9,2004 FURTHER REFERRALS: Finance

tion:

The JU D IC IA R Y  Com m ittee considered: SSHB 54

SPO N SO R SUBSTITU TE FO R  HOUSE BILL NO. 54 ASSAULT ON SC H O O L  EM PLO Y EES/CLERG Y

"A n Act relating  to the crim e o f assault."

Recom m ends it be replaced with [ ] HCS or [Y ]C S f'o r_   ( 0 u b _
For Senate Bills with new title: [  ]  Technical Tjtle [  ]  New Title: HCR_________ [ ] Same Title [v  ] New Ti

)
Title

[ J attach am endm ents
[ ] add new  referral t o ______________ C om m ittee
[ ] L etter o f In tent_____________ C om m ittee

List o f 
Abbrcv 
for
Depls.:
ADM
CED
COR
CRT
EED
DEC
DIG
GOV
IISS
LEG
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

N EW  FISCAL NOTES
♦Assigned by  Chief Clerk’s Office

List by bep t(s); I *FNtf I Fiscal I Indet. I Zegfl

PREVIOUS  FISCAL NOTES
List by Deptfs): I FN# | Fiscal Indet. | Zero

Signing with recommendations 
, _______  0

Printed Last Name
DP DNP NR A M

X
^  j 2 L  a — X "

-  ^  s ' )  / /I
A A W ^ b N X

C jC iQ---- 5 —l-Vt ------ - ..........

t f J — r \
Chair: J  ____ * x "
Chair: N



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450  
FAX (907) 465-2029  
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA Slate Capitol 
Juneau, Alaska 99801-1182  

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M M ay 6, 2004

SUBJECT M ental States and CSSSH B 54(JU D ) 
(W ork O rder No. 23-LS0263\H )

T O : R epresentative Lesil M cG uire 
Attn: V anessa Tondini

F R O M Ger
Legislative Couns

Enclosed is the C S(JU D ) you requested. I have one com m ent. T his h .ll now utilizes, in 
the sam e subsection, all four culpable m ental states that the legislature nas defined for use 
in our crim inal code. Proposed AS 12.55.135(d)(2) requires that a person first be 
convicted o f  assault in the fourth degree in violation o f  AS 11.41.230. 
AS 11.41.230(a)(1) requires that persons have the cu lpable m ental state o f "reck less"1 
when they are causing  physical injury. AS 11.41.230(a)(2) requires a culpable m ental 
state o f crim inal negligence2 when causing physical in jury by m eans o f  a dangerous 
instrum ent. P roof m ust be beyond a reasonable doubt. At sentencing the prosecution 
m ust show  by clear and convincing evidence that the defendant know ingly3 directed  the 
offense at a school em ployee engaged in the perform ance o f school duties in order for the 
defendant to be subject to the m inim um  periods o f im prisonm ent.4 And now  due to the 
com m ittee's am endm ent the prosecution m ust also show  that the defendant in tentionally5 
engaged in the assault at sentencing. Presum ably, the p roof required is m erely c lear and 
convincing, but I am  not sure since we are apparently  changing  the m ental state required 
for the underlying crim e from reckless or crim inally  negligent to in tentional. M aybe we 
have to show  the intentional m ental state beyond a reasonable doubt to the ju ry . Frankly,
I do not know what is happening in the statute o r how it will be in terpreted  by the courts.

G PL :m dr 
04-224. m dr

'D e f in e d in  AS 11.81.900(a)(3).
2D e f in e d in A S  11.81.900(a)(4).
3 D efined in AS 11.81.900(a)(2).
4 This is not appreciably different than what we provide for sim ilar crim es com m itted  
against peace officers, fire fighters, and other em ergency w orkers.
5 D efined in AS 11.81.900(a)(1).

Enclosure



R ep. L esil M c G u ire ,  C h a i r
Rep. T o m  A n derson , V ice-C h air 
Rep. Jim  H olm  
Rep. D an O gg 
Rep. R alph Sam uels 
Rep. L cs G ara 
Rep. M ax G ruenb erg

H o u s e  J u d i c i a r y  C o m m i t t e e

M em orandum

m

A L A S K A  S T A T E  L E G I S L A T U R E

To: Leg. Legal

From: V anessa Tondini, C om m ittee Aide
House Judiciary Com m ittee

Date: M ay 6, 2004

Re: CS R equest

Please create a final draft H ouse Judiciary  C om m ittee Substitu te for w ork order #  23-LS0263\D , 
SSHB 54, incorporating  the follow ing two am endm ents:

Conceptual A m endm ent #1 by Rep. G ara is written into the attached text o f  page 2 o f  the bill. 

A m endm ent #2 by Rep. G ruenberg  was to tighten the title,

The bill was passed out o f com m ittee today. If you have any questions, please call me at 4990. 
T hank you!

T he in form ation  a ttached  to th is m em o is C O N F ID E N T IA L  an /or priv ileged . It is in tended  to be rev iew ed  initially  by 
on ly the ind iv idual nam ed above. I f  the read er o f  this M em orandum  is not the intended rec ip ien t o r a rep resen ta tiv e  o f  the 
in tended rec ip ien t, you  arc hereby notified  that any rev iew , d issem inatio n , or copy ing  o f  the in form ation  co n ta in ed  herein  is 
pro h ib ited . If you  have received  this in erro r, p lease  im m ediately  notify the sen d er by telephone and return  this to the 
sen d er a t the ab ove  address.

S tate C ap ito l, R oom  120 
Juneau , A K  99 8 0 1 -1 1 8 2  
(90 7) 4 6 5 -4 9 9 0  
F a x (9 0 7 )4 6 5 -6 5 9 2
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IN  TH E LEG ISLA TU R E O F T H E  STATE OF A L A SK A  

TW EN TY -TH IRD  L E G ISL A T U R E  - SECO N D  SESSIO N

BY R E P R E S E N T A T IV E  LYNN

In tro d u ced :
R efe rred :

A B IL L  

F O R  A N  A C T  E N T IT L E D  

"A n  A c t re la tin g  to the crim e o f a ssau lt."  

B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section  1. AS 12.55.135(d) is am ended to read:

(d) A defendant convicted o f  assault in the fourth  degree w ho  know ingly 

d irected  the conduct constituting the offense at

m  a uniform ed or o therw ise clearly identified peace officer, fire 

fighter, correctional em ployee, em ergency  m edical technician , param ed ic , am bulance 

attendant, or other em ergency responder who was engaged in the perfo rm ance o f  

official duties at the tim e o f  the assau lt shall be sentenced to a  m in im um  term  o f  

im prisonm ent o f

(A) [(1)] 60 days i f  the defendant violated AS 1 1.41.230(a)(1)

or (2);

(B) [(2)] 30 days i f  the defendant violated A S 11.41.230(a)(3): 

(2) an  em ployee o f an  e le m e n ta ry , ju n io r  h igh , o r  se c o n d a ry  school 

w h o  w as engaged  in th e  p e rfo rm a n c e  o f school d u tie s  a t  th e  tim e  o f  th e  a ssau lt

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 54
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L e g is la t iv e  R e s e a r c h  S e r v ic e s

Alaska State Legislature
Legislative Affairs Agency
Division of Legal and Research Services

State Capitol 
Juneau, AK 99801 

Phone: 907-465-3991 
Fax: 907-465-3908

May 4, 2004

Memorandum
TO: Representative Bob

FROM: Roger Withington
Legislative Analyst 

RE: Penalties for Committing an Assault on a School Employee

You asked for information regarding assaults committed against school employees. Specifically you wanted 
to know if there are any states that have laws that specify a mandatory sentence for those individuals 
convicted of assault against a school employee.

In the limited amount of time we had to conduct our search, we were unable to locate a comprehensive 
source for the specified information.1 We were able to locate one document, published in 1998 by the 
Education Commission of the States, which we attach, that summarizes state measures designed to promote 
the protection of teachers.

In addition, we were able to locate a couple of examples of state laws that specifically make an assault 
against a school employee (as well as other groups of people) a more serious offense than if the offense were 
perpetrated against a non-school employee. However, none of the examples we were able to locate included 
sentencing criteria.

We hope you find this information to be useful. Please do not hesitate to contact us if you have questions or 
need additional information.

1 In addition to other like ly sources for this Information, we contacted the National Education Association, National Conference of 
State Legislatures, and the American Federation o f Teachers. As yet we have not heard from these organizations,
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Teachers: Protections/Limits on Liability
March 1998

ECS Information Clearinghouse

S ta te Legislation Limits on teacher 
action

Assaults against teachers Other rights of teachers and 
school employees

AL HB 470 /S B  

367; enacted  

7-95

S 79 (A cts 94 - 

794); enacted  

5 -94

Teachers g ran ted  

im m un ity , a s  long as 

th e ir  ac tio n s  are  

w ith in  the b ounda ries  

o f loca l b oa rd  po licy

W a rra n t o f a rres t issued 

aga ins t anyone  assau lting  

teacher; o ffende r 

p rosecu ted

F e lony o ffense

Legal support p rov ided  by board ; 

exem p t from  ch ild -ab u se  cha rges 

w hen  acting  w ith in  p a ram e te rs  o f 

w ritten  board  po lic ies ; im m un ity  

w hen  reporting  su sp ec ted  d rug  

abuse

A R HB 1422; 

enac ted  4-95

M ust be repo rted  by 

p rinc ipa ls  to  the  approp ria te  

loca l law  en fo rcem en t 

agency

FL 96-293 ;

becam e law  5- 

96 w ithou t 

gove rno r's  

s ign a tu re

R ec lass ifica tion  o f o ffenses 

fo r pe rson  com m itting  

assau lt on an e lected  

o ffic ia l o r em p loyee  o f  a 

schoo l d is tric t, p riva te  

schoo l, s ta te -suppo rted  

schoo l o r s ta te  un ivers ity . 

A n y  s tuden t found to  have 

com m itted  assau lt on a 

schoo l em p loyee  (as above) 

- a  v io la tion  o f  784.081, 

F lorida  S ta tu tes  -  sha ll be 

expe lled  and p laced in an

C h ild  w ho  a ttacks  schoo l em p loyee  

to be expe lled  and p laced  in an 

a lte rna tive  schoo l se tting  fo r a t 

least one  yea r

http://216.239.57.104/search?q=cache:2hAJXdRRq0EJ:www.ecs.org/clearinghouse/14/42/1442.ht... 5/4/2004
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alternative setting for a 
minimum of 1 year.

GA 20-2-1000; 
enacted 4-95

Teacher free from 
threat of civil 
damages when 
disciplining student, 
"except for acts or 
omissions of willful or 
wanton misconduct"

Legal fees (if teacher/defendant 
found innocent) paid by plaintiff; 
county or local board to provide 
legal support for educator, except 
in cases when educator violated 
board policy

IA Safe Schools 
Bill; enacted 5- 
94

HF 2383; 

enacted 6-94

Teachers may use 
"reasonable force" to 
maintain order

Students who commit a 
violent act against a school 
employee are to be 
automatically suspended

School board may choose 
to expel student

Those prosecuting teachers for 
use of excessive force must 
present "clear and convincing" 
evidence of abuse, rather than a 
"preponderance" of evidence

Schools authorized to share 
information regarding students who 
wish to transfer school; employees 
are given leave for injuries incurred 
during a violent episode at school

IN enacted 5-95 Legislation allows suspensions 
once limited to five days to be 
increased to ten days;

Teachers can keep students from 
their areas of supervision for up to 
five days;

Monies collected from fines to be 
used to purchase metal detectors 
and other safety equipment;

Schools may enact dress codes

IN SB 73; 
enacted 3-96

Punished by school 
principal by means of up to 
120 days of community 
service or by assigning 
juvenile court counseling 
conducted in the presence 
of a representative of the 
school corporation; fines 
assessed for crimes 
committed with weapons

•

MD HB 298; 
enacted 1-96

School staff may "take 
reasonable action 
necessary to prevent 
violence"

County board will compensate st?r 
member for medical expenses 
incurred while breaking up 
violence;

County board will provide legal 
counsel for staff member who has 
taken "reasonable action 
necessary to prevent violence"

Ml PA 158; 
enacted 6-94

Any person who assaults 
another person with less 
than the intent to commit 
murder or to Inflict great 
bodily harm, with a gun,

A parent of a minor is guilty of a 
misdemeanor if he or she has 
custody of the minor, the minor is 
found in possession of a weapon in 
a weapon-free school zone, and

http://216.239.57.1C4/search?q=cache:2hAJXdRRq0EJ:www.ecs.org/clearinghouse/14/42/1442.ht... 5/4/2004
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revo lver, p is to l, kn ife , iron 

bar, c lub , b rass  knuck les  o r  

o th e r d a nge rous  w ea p o n  in 

a w eapon-free  schoo l zone  

is gu ilty  o f  a fe lo n y  

pun ishab le  by one  o r m ore 

o f  the  fo llow ing : 1. 

im p risonm ent fo r  n o t m ore  

than  fo u r yea rs  2. 

com m un ity  se rv ice  fo r not 

m ore  than 150 h o u rs  3. fin e  

o f not m ore  than  $6 ,000

I th e  p a re n t is a w a re  th a t the  m in o r i 

w o u ld  v io la te  the  firea rm s  a c t o r 

ac ts  to  fu rth e r the  v io la tion ; '

T he  m isd em e a n o r is pun ishab le  by 

one  o r m ore  o f th e  fo llo w in g : 1 .a  

fin e  o f n o t m ore  than  $2 ,000  2. 

c o m m u n ity  se rv ice  fo r  no t m ore  

th a n  100 h o u rs  3. p roba tion ;

A n yo n e  in posse ss io n  o f a w eapon  

in a  w e a p o n -free  schoo l zo n e  is i 
g u ilty  o f  a m isd em e a n o r 

pu n ish ab le  by  o ne  o r  m ore o f  the 

fo llo w in g : ! 

1. im p riso n m e n t fo r n o t m ore  than 

93 d a ys  2 . co m m u n ity  se rv ice  o f  ' 

no t m ore  th a n  100 h ou rs  3. fine  o f 

no t m ore  th a n  $2 ,000

NC H B  496; 

enac ted  6 -9 5

O ffe nse  fo r  a ssau lting  a schoo l bus 

d rive r

NC A m e n d s  G S  115c-391 to:

1. p e rm it e xpu ls ion  o f  s tu d en t 14 

ye a rs  o r  o ld e r w ho  had been 

a d ju d ica te d  d e lin q u en t fo r 

com m itting  o ffe nse  tha t w o u ld  be 

fe lo n y  if  co m m itte d  by adu lt

2. requ ire  susp e ns ion  o f 365  days 

fo r a n y  s tu d e n t w ho  b rings  firea rm  j 

o n to  sch o o l p roperty

NH HB 1286; 

e nac ted  6 -96

A u tom atic  expu ls ion  fo r 

s tuden t w h o  a s s a u lts  

teacher

NV 392.465 ; 

e nac ted  6 -94

A B  370; 

e nac ted  6-94

A B  385; 

e nac ted  6 -95

C orpo ra l p un ishm en t 

p roh ib ited  in pub lic  

schoo ls , w hen  

d e fin ed  as the 

in ten tiona l in flic tion  o f 

p hys ica l pa in  o r 

phys ica l res tra in t as  a 

d isc ip lin a ry  techn ique  

fo r pupils

U nlaw fu l to  th rea ten  or 

a ttack te a c h e rs  w ith in  a 

schoo l bu ild ing  o r on  school 

p roperty, in schoo l 

transporta tion  veh ic les  and 

p laces w he re  pup ils  o r  

schoo l em p loyees a re  

invo lved  in schoo l- 

sponsored  activ ities

R equ ires  the  expu ls ion  o r 

suspens ion  from  schoo l o f 

ce rta in  pup ils  com m itting  an

T e a c h e rs  m a y  use  reasonab le  I 

fo rce  to  m a in ta in  o rde r;

S choo l e m p lo ye e  m a y  de fend  

h im se lf if a ttacked  by pup il

P rov ides  an a d d itio na l pena lty  fo r | 

fe lo n ie s  co m m itte d  on  schoo l 

p roperty ; p roh ib its  p roba tion  fo r  

any person  conv ic te d  o f  us ing  a 

firea rm  to  co m m it a c rim e ; m akes 

va riou s  changes re la ting  to 

c rim ina l g angs  to  p rov is ions 

gove rn ing  educa tion , pa ro le  and  | 

p roceed ings  In ju v e n ile  court; 

rem oves  the  lim ita tion  on the civ il 

liab ility  o f pa re n ts  from  the  ! 

de lin q u en t ac ts  o f  a m in o r ,

http://216.239.57.104/search?q=cache:2hAJXdRRq0EJ:www.ecs.org/clearinghouse/14/42/1442.ht... 5/4/2004
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assault on an employee of 
the school

NY S 1410; 
proposed 3- 
96, pending as 
of 7-22-96

SB 5157; 
proposed 3- 
96, pending as 
of 7-22-96

SB 5160; 
proposed 3- 
96, pending as 
of 7-22-96

Would make assaults on 
teachers and other school 
employees felonies

Would give educational workers 
the same protections currently 
afforded police officers and 
firefighters

Would allow teachers to suspend 
students for up to five days; would 
improve instructional mandates for 
the education of at-risk students; 
teachers would be authorized to 
unilaterally identify offensive 
student behavior, determine guilt, 
and dispense punishment;

Would mandate districts to 
establish separate schools or set 
aside norms for instruction of 
disruptive students, and dictate 
when students must be assigned 
to these segregated settings

School employees granted criminal 
and civil immunity when reporting 
suspected incidents of violence;

district may not take retaliatory 
action against the employee for 
reporting such incidents;

The employee may sue the 
director for taking retaliatory action

OR HB 2487A; 
enacted 7-95

A school superintendent 
may ask that a student's 
driving privileges be 
revoked for bringing a 
weapon to school, assault, 
harassment, menacing, use 
of threat or Intimidation

Public schools allowed more 
latitude in student suspension and 
discipline;

Teachers may include 
considerations of attendance when 
deciding upon grades;

Students who bring weapons to 
school may be expelled for one 
calendar year

TX Compact for 
Safe Schools; 
active 6-94

380.1312, 
effective 7-96 Teachers allowed 

reasonable physical 
force to maintain 
control

Students who perpetrate 
violent acts removed from 
the regular school program

UT SB 230; 
enacted 6-94

Schools notified when pupil is 
adjudicated for a violent offense;

http://216.239.57.104/search?q=cache:2hAJXdRRq0EJ:www.ecs.org/clearinghouse/14/42/1442.ht... 5/4/2004
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school districts must notify 
principals who must pass on 
information to teachers on a need- 
to-know basis;

Board of education must decide 
upon process of dissemination of 
information;

Leaders must be notified when a 
student is discovered on school 
property or at a school-sponsored 
event with a dangerous weapon

VA 22.1-279.1.1; 
enacted 3-95

Notice of 
Juvenile 
Arrest; 
enacted 5-95

HB 1041; 
proposed 1- 
95, pending as 
of 7-22-96

SB 472

Teachers forbidden 
to exercise corporal 
punishment, except 
when needed to 
maintain order Requires the intake officer to notify 

the division superintendent 
whenever a juvenile is arrested 
and charged with a delinquent act 
involving death, weapons, drugs, 
assaults, woundings, arson, or 
burglary

Codifies a Virginia Supreme Court 
decision by granting immunity from 
civil damages to public school 
teachers when acting in good faith 
within their scope of employment 
while supervising, caring for or 
disciplining students, unless the 
acts or omission were the result of 
gross negligence or willful 
misconduct

Same wording as above, ends at 
"employment"

© Copyright 1998 by the Education Commission of the Slates (ECS). A ll rights reserved.

The Education Commission of the States Is a nonprofit, nationwide organization 'hat helps state leaders shape education policy. It Is 
ECS policy to take affirmative action to p revent discrimination In its policies, programs and employment practices.

To request permission to excerpt part of this publication, either in print or electronically, please fax a request to the attention of the ECS 
Communications Department, 303-296-8332 or e-mail ecs@ecs.org.
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A l a s k a  S t a t e  L e g i s l a t u r e

Member 
Resources Committee 
Labor and Commerce Committee 
State Affairs Committee 
Joint Armed Services Committee 
Military and Veterans Affairs Committee

Finance Subcommittees
House Environmental Conservation 
House Military & Veterans' Affairs 
House Court System

A Communication From 
REPRESENTATIVE BOB LYNN

D istrict 31 A nchorage

February  4, 2004

To: R epresentative Lesil M cG uire, Chairm an
Judiciary  C om m ittee

Fr: R epresentative Bob Lynn

Re: Scheduling o f HB 54 - “An Act relating to the crim e o f  assau lt”

Session: 
Alaska State Capitol 

Juneau, AK 99801-1182

Phone: (907)465-4931 
Fax: (907)465-4316 

Toll Free: (800)870-4391

Interim: 
716W.4UlAve,#330 

Anchorage, AK 99501-2133

Phone:(907)269-0205 
Fax: (907) 269-0207

•rprucntoi i vt.Bob.Lyiui 0 If g iiatute. ak. u \

Please schedule HB 54 to be heard  in the Judiciary  C om m ittee at your earliest convenience. 
A ttached is a copy  o f the Bill and supporting docum ents including a sponsor am endm ent taking 
out the clergy part o f the bill. T hank you.
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A M E N D M E N T

O FFER ED  IN  TH E H O U SE  B Y  R EPR E SE N T A T IV E  LY N N

TO : HB 54

1 Page 2 , line 4:

2 D elete  " i"

3 Insert

4

5 Page 2, lines 5 -1 0 :

6 D elete a ll m ateria l.



Alaska State Legislature
Member 

Resources Committee 
Labor and Commerce Committee 
State Affairs Committee 
Joint Armed Services Committee 
Military and Veterans Affairs Committee

Phone: (907) 465-4931 
Fax: (907)465-4316 

Toll Free: (800) 870-4391

Session: 
Alaska State Capitol 

Juneau, AK 99801-1182

Finance Subcommittees 
House Environmental Conservation 
House Military & Veterans' Affairs 
House Court System

A Communication From

REPRESENTATIVE BOB LYNN
Distinct 31 Anchorage

716 W. 4 Ave., #330 
Anchorage, AK 99501-2133

Interim:i* A.m jmn

Phone: (907) 269-0205 
Fax: (907)269-0207

Repress MAiive.Bob_Lyiui0lc|iii.si3ie.ak.ui

SPONSOR STATEMENT 
HB 54

S t a t e  s t at u t e  p r o v i d e s  for s p e c i f i c  t e r m s  o f  i m p r i s o n m e n t  for c r i m e s  

c o m m i t t e d  a g a i n s t  c ertain publi c e m p l o y e e s ,  s u c h  a s  p e a c e  off i cers ,  

firefighters, e t c . ,  in the p e r f o r m a n c e  of  their official d u t i e s .  S c h o o l  

e m p l o y e e s ,  w h o ,  e a c h  d a y ,  work with o u r  m o s t  p r e c i o u s  r e s o u r c e ,  our 

chi ldren,  d e s e r v e  the s a m e  level of r e s p e c t  a n d  pro te cti o n  u n d e r  the law.

T h i s  bill r e v i s e s  s e n t e n c i n g  g u i d e l i n e s  s o  that a n  i n d iv i d u a l  c o n v i c t e d  a s  a n  

adult of a s s a u l t  o n  a s c hool e m p l o y e e  d u r i n g ,  or b e c a u s e  of,  the 

p e r f o r m a n c e  of official d u t i e s ,  will r e c e i v e  a mandatory  m i n i m u m  t e r m  of 

i m p r i s o n m e n t .  T h i s  would b e  s i m i l a r  to that i m p o s e d  u p o n  a n  i n d i v i d u a l  w h o  

a s s a u l t s  a u n i f o r m e d  or o t h e r w i s e  clearly i den t i f i e d  p e a c e  officer,  fire fighter, 

correctional e m p l o y e e ,  e m e r g e n c y  m e d i c a l  t e c h n i c i a n ,  p a r a m e d i c ,  

a m b u l a n c e  a t t e n d a n c e  or other e m e r g e n c y  r e s p o n d e r  e n g a g e d  in the 

p e r f o r m a n c e  of official d u t i e s  at t h e  t i m e  of the o f f e n s e .

S c h o o l s  m u s t  b e  s a f e  for t e a c h e r s  a n d  o t h e r s c hool e m p l o y e e s ,  a s  well a s  for 

chi ldren,  a n d  this bill a d d s  a g i a n t  s t e p  toward that s a f e t y .  Y o u r  s u p p o r t  of 

H B 5 4  is respectfully r e q u e s t e d .
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Law
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G ran ts  & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN RE V EN U ES ( ) I I I

FUND SO U R C E (T h o u san d s  of Dollars)
1002 Federal  R ece ip ts
1003 G F Match
1004 GF
1005 G F/Program  Receip ts
1037 GF/Mental Health
O ther  (Specify Typa-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (FY2003) c o s t : 0.0
C h e c k  t h i s  b o x  (X) if f u n d in g  fo r  th i s  bill is in c lu d e d  in th e  G o v e r n o r ’s FY 2004 b u d g e t  p r o p o s a l : I

POSITIONS
Full-time
Part-time
Tem porary

AN ALYSIS: (Attach a separate page if necessary)
HB 54 requires a judge to Impose a mandatory minimum sentence for assault in the 4th degree when the 
crime included conduct that was directed at a school employee who was performing his or her duties at the 
time of the assault or a member of the clergy who was performing his or her religious duties at the time of 
assault.

This bill will have no fiscal impact on the Department of Law.

P rep ared  by: 
Division

Approved by: 
Agency

J o a n  M. K asson
Attorney G enera l 's  Office

Ph one  (907) 465-5370 
D a teA im e 2/11/03 11:47 AM

Kathryn Daughhetee for Gregg D. Renkes, Attorney General
Department of Law______________________________________

Date 2/11/2003

(Rovised 9/2002 OMB) Page 1 of 1
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Angry parent punches schoolteacher
ATTACK: Mother as sau l ts  Fairview Elem entary teach e r ;  d is tr ic t will pursue  charges.
By KATIE PESZNECKER 
A nchorage D aily  News

(Published: October 15, 2003)

The mother of a Fairview Elementary School student was cited for 
misdemeanor assault Monday after she confronted her son's teacher in a 
school hallway and hit the man several times.

Police said the teacher had broken up a fight between two sixth-graders 
earlier in the day, placing one, Cassaundra L. West's son, in a "bear hug" to 
pull him off the other student. Principal Lois Mance called West, 39, and 
asked her to come to school to discuss the incident, said Superintendent 
Carol Comeau.

According to police and school officials, West arrived after school hours and 
attacked the 40-year-old teacher outside his classroom. She punched him 
three times, police said.

Comeau said she met with the Fairview teacher Tuesday. He was shaken up, 
she said, and she assured him the district will pursue charges.

"This is absolutely intolerable," Comeau said. "Our employpns should feel 
safe wherever they are, and nobody has a right to assault an Anchorage 
employee for any reason. Assaulting school personnel is illegal and she will 
be prosecuted to the full extent of the law."

In an interview Tuesday, West said she didn't go to the school intending to 
hit her son's teacher. She said she and her son arrived at the school about 
3:45 p.m. While they were there, she said, her son told her he had felt 
"choked" under the teacher's restraint.

West said she felt overcome with anger and went up to the classroom. When 
she arrived, she said, she asked the teacher if they could talk. She wanted 
to be polite, she said.

West said the teacher immediately left the room and suggested they go to 
the office. He was walking away, with West swearing at him, according to 
police and West's own account.

"Excuse me," West said she called after him. "I want to know why you put your hands on my kid."

She then jumped on him and hit him, West said. A second teacher intervened and the principal came on the 
scene.

"To put your hands on somebody's child, it doesn't make sense," West said Tuesday evening. "I was tripped 
out."

School staff members called police.

West had left in her vehicle when officers arrived, McGee said. Police found her at her home and cited her.

The contract for district teachers says they may "use reasonable and necessary physical force on a student to 
protect the teacher, a student(s) or others from physical injury" and "in any extraordinary case of breach of 
discipline, to restrain a physically disruptive student."

Top Jobs
T h e  G a le n a  C ity  S c h o o l  D istr ic t  
c u r re n t ly  h a s  o p e n i n g s  fo r  tw o
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"Had a student been attacking another student and the teacher stood by and just yelled at the kid, somebody 
would now hold that teacher responsible for not intervening to prevent injury," said Bob Roses, president of 
the Anchorage Education Association teachers union. "You have to err on the side of caution."

The teacher did not want to be identified or interviewed, Roses said. "He wants this thing to go away." Police 
and school officials also refused to identify the teacher.

West has lived in Alaska for eight years and said it hasn't been without trouble. She has been cited several 
times for minor crimes ranging from assault to theft and said she spent three years in prison on a drug 
conviciion.

She said hitting the teacher was wrong.

"But wasn’t it wrong when he touched (my son)?" said West, sipping apple juice at her apartment and wearing 
a red and white T-shirt that read "Beware! Attitude out of control."

West said she plans to look into filing charges against the teacher.

If someone thinks a teacher has behaved inappropriately, there are procedures In place to Investigate that, 
Roses said.

"The real problem here is the parent coming in and deciding to attack a teacher," he said. "It is never 
appropriate for any (parent) co take matters into their own hand."

Monday's assault is only the second time an Anchorage teacher has been assaulted at school, district officials 
say. A Taku Elementary mother in December 2001 assaulted her daughter's teacher in front of a classroom of 
children. That woman, Angel Carter, was sentenced to 90 days in jail.

Daily News reporter Katie Pesznecker can be reached at kpesznecker&adn. com.
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Affiliated with the Nntionnl Education Association

February 5, 2004

Rep. Bob Lynn 
State Capitol, Room 415 
Juneau, AK 99801

Dear Representative Lynn:

Parents have always sent their children to school feeling their children are in the safest place they 
could be away from home. Because of acts of violence in public schools around the country and 
in our state in recent years, the safety of a child or a school employee in the school environment 
has increasing been questioned.

Safe schools and classrooms are absolutely essential for student success. In 2000, the legislature 
passed HB 253 sponsored by then Representative Fred Dyson requiring school disciplinary and 
safety programs. We commend that effort. We believe more must be done.

NEA-Alaska concluded its 48th Annual Delegate Assembly in Anchorage this past weekend.
Over 350 public school employees from virtually every school district in Alaska gathered as 
elected representatives for the nearly 13,000 members of NEA-Alaska.

One of the issues addressed at the Delegate Assembly was to continue the NEA-Alaska position 
that NEA-Alaska shall seek legislation making the consequences o f an assault o f an educational 
employee the same as though the assault were to occur on a police officer. Your introduction of 
House Bill (HB 54) accomplishes this task and is appreciated by the members of NEA-Alaska. 
W e are  in su pport of HB 54.

NEA-Alaska looks forward to HB 54 being heard soon in the committee process and will be 
ready to testify in support of this legislation.

Rich Kronberg, President 
NEA-Alaska

AN C H O R A G E R EG IO N A L OFFICE • 1840 S. Bragasv Street, Suite 100 • Anchorage, Alaska 99S08 • (907) 274-0536 • FAX: (907) 274-0551 
JUNEAU O FFICE • 114 Second Street • Juneau, Alaska 99801 • (907) 586-3090 • FAX: (907) 586-2744

Sincerely,





ALASKA STATE LEGISLATURE
Rep. Lesil McGuire, Chair
Rep. Tom Anderson, Vice-Chair
Rep. Dan Ogg
Rep. Jim Holm
Rep. Ralph Samuels
Rep. Les Gara
Rep. Max Gruenberg

State Capitol, Room 120 
Juneau, AK 99801-1182 
(907) 465-4990 
Fax (907) 465-6592

H o u s e  J u d i c i a r y  C o m m i t t e e

MEMORANDUM

To: House Judiciary Committee
From: Rep. Lesil McGuire, Chair, Judiciary Committee
Date: May 12,2003
Re: W aiver Request for House Judiciary Committee Referral for

HB 56: Unfair Trade Practices; Antitrust

I respectfully request your consideration to waive HB 56: Unfair Trade Practices; Antitrust, 
sponsored by Rep. Gara, from the House Judiciary Committee due to the Committee’s current 
extremely busy schedule. The bill was given a full public hearing in the House Labor and 
Commerce Committee on April 25,2003, and has a further referral to the House Finance 
Committee.

Thank you.

Rep. Tom Anderson (Vice-Ch 

Rep. Dan O g g _______

Rep. Lesil McGuire (Chair).

A G R EEM EN T T O  W AIVE T H E  HOUSE JU D ICIA RY  C O M M ITTE E

R e p . L e s  G a r a

Rep. Ralph SajnQelsH

Rep. James Holm____

Rep. Max G ruenberg_



ALASKA STATE LEGISLATURE

REPRESENTATIVE LES GARA 

MEMORANDUM

DATE: April 28, 2003

TO: Rep. Lesil McGuire
Chair, House Judiciary Committee

FROM: Rep Les Gara

RE: Hearing Request for HB 56, “Consumer Attorney’s Fees”

I respectfully request that HB 56, “Consumer Attorney’s Fees”, be scheduled for 
hearing in the House Judiciary Committee. Please feel free to contact me, or my 
aide Ryan Peterson, with questions or thoughts at 465-2647.

Attached you will find a background packet for HB 56. This includes the original 
bill, a Labor and Commerce Committee Substitute, a sponsor’s statement, sectional 
analysis, and letters of support.

January-May: State Capitol • Juneau. AK 99801-1182 • (907) 465-2647 • Fax (907) 465-3518
June-December: 716 W. 4th Avenue • Anchorage, AK 99501* (907) 269-0106* Fax (907) 269-0109

Representative_Les_Gara@lcgis.state.ak.us

mailto:Representative_Les_Gara@lcgis.state.ak.us


Date Referred to Committee: January 21,2003 FURTHER REFERRALS: Judiciary

Date of Committee Action: ^ p r . \  ^ -6 >, >2a t?3

The LABOR AND COMMERCE Committee considered: HB 56

>' H O U S E  C O M M I T T E E  R E P O R T

(7)

HOUSE BOLL NO. 56 UNFAIR TRADE PRACTICES ATTY FEES/COSTS

"An Act relating to the attorney fees and costs awarded in certain court actions relating to unfair trade 
practices; and, if considered court rule changes, amending Rules 54(d), 79, and 82, Alaska Rules of Civil 
Procedure."

Recommends it be replaced with ( ] HCS or [&$  CS for 
For Senate B ills with new title : [  ]  Technical Title [  ]  New T itle: HCR________  [ ] Same Title fyO New Title

[ ] attach amendments
[ ] add new referral to ____________ Committee
[ ] Letter of Intent_____________ Committee

lis t  o f
Abbrev
■for
Depts.:
ADM
CED
COR
CRTEEn
DEC
DFG
GOV
ESS
LAA
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

N E W  FISCAL NOTES
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ALASKA STATE LEGISLATURE

REPRESENTATIVE LES GARA 

Differences Between HB 56 and CSHB 56(L&C)

There is one change:

The original bill did not include a statement that this bill involves a court rule 
change.

Since that version was introduced, however, it has been made clear that, indeed, 
the Act would substantively change Court Rules 54(d), 79 and 82 of the Alaska 
Rules of Civil Procedure. The proposed CSHB 56 takes this into account and 
incorporates the court rule changes (Sec. 2., starting page 1, line 10 of proposed 
CS).

The bill now states a 2/3 vote is required because a court rule change is involved.

As a result, Sec. 4 of the original bill, the EFFECT NOTWITHSTANDING VOTE 
clause, is no longer necessary and has also been removed.

January-May: State Capitol • Juneau, AK 99801-1182 • (907) 465-2647 • Fax (907) 465-3518
June-December: 716 W. 4th Avenue •  Anchorage, AK 99501* (907) 269-0106* Fax (907) 269-0109

Representative_Les_Gara@Icgis.state.ak.us

mailto:Representative_Les_Gara@Icgis.state.ak.us


ALASKA STATE LEGISLATURE

REPRESENTATIVE LES GARA

S P O N S O R  S T A T E M E N T

H B  5 6 :  M a k i n g  S t a t e ’s  F i g h t  A g a i n s t  C o n s u m e r  F r a u d  M o r e  E f f e c t i v e ;  A n d  M o r e  C o s t
E f f e c t i v e .

This bill provides the state with a needed tool to fight consumer fraud more effectively. 
more efficiently, and without any cost to the state. This bill strengthens the state’s ability to 
represent Alaskans who have been victimized by fraudulent business practices, whether by used 
car dealers, telemarketers, or others who prey on Alaska’s consumers. It does so while actually 
saving the state money. Senator Fred Dyson and I have worked on similar cost-effective 
consumer protection measures in the past, and will join hands to advance this proposal in our 
respective legislative houses.

Currently victims of consumer fraud can contact the State’s Attorney General’s Office for 
help. However, due to budget constraints, the State cannot help many such victims. In 2001 
roughly half of all Alaskans who complained of consumer law violations were turned away due 
to budget constraints.

HB 56 changes the law to allow the state to recover its full enforcement, investigation 
and court costs if it prevails against a party that has violated Alaska’s consumer protection laws. 
The bill is modeled after legislation in other areas that allow state and federal investigators and 
enforcement authorities to recover their enforcement costs. For example, federal anti-trust, and 
federal and state hazardous waste laws allow the recovery of enforcement costs and full attorneys 
fees from parties who violate the law.

The public policies behind this bill are simple: Those who engage in unfair business 
practices should not force the state to bear the costs of their misconduct. Moreover, by allowing 
the state to recover not only the existing penalties that are available under state law, but it’s 
enforcement costs, the law will help fund a more vibrant, more cost-effective consumer 
protection presence in Alaska.

Current law prevents the state from recovering many types of investigative and 
enforcement costs, and allows the state to recover only 20% of its attorney fee costs. Please feel 
free to contact me with any questions.

January-May: State Capitol • Juneau, AK 99801-1182 • (907) 465-2647 ■ Fax (907) 465-3518
June-December: 716 W. 4th Avenue • Anchorage, AK 99501* (907) 269-0106* Fax (907) 269-0109

Representative_Les_Gara@legis.state.ak. us

mailto:Representative_Les_Gara@legis.state.ak


ALASKA STATE LEGISLATURE

REPRESENTATIVE LES GARA 

Sectional Analysis: HB 56

This bill provides the state with a needed tool to fight consumer fraud more 
effectively, more efficiently, and without any cost to the state. This bill 
strengthens the state’s ability to represent Alaskans who have been victimized by 
fraudulent business practices, whether by dishonest used car dealers, telemarketers, 
or others who prey on Alaska’s consumers. It does so while actually saving the 
state money.

HB 56 changes the law to allow the state to recover its full enforcement, 
investigation and court costs if it prevails against a party that has violated Alaska’s 
consumer protection laws. The bill is modeled after legislation in other areas that 
allows the state to recover its enforcement costs. For example, federal anti-trust, 
and federal and state hazardous waste laws allow the state to recover its 
enforcement costs from parties who violate the law.

Section 1: Currently the state is entitled to only partial compensation for its 
enforcement efforts when it prevails in a case under Alaska’s 
consumer protection law, the Unfair Trade Practices Act. This section 
changes the law to entitle the state, if it prevails in such a case, to 
receive full compensation for its enforcement efforts on behalf of a 
victim. Under this section, a court may award full compensation to 
the state for its attorneys fees and investigation and other enforcement 
costs. The state would have to prove that these costs were reasonable.

Section 2: This notice is required when the Legislature changes existing court 
rules on attorney’s fees and costs.

Section 3: Provides for a standard effective date, and that the new law only 
applies to new cases that arise because of conduct that occurs after 
this law is enacted.

Jaimary-May: State Capitol • Juneau, AK 99801-1182 • (907) 465-2647 • Fax (907) 465-3518
June-December: 716 W. 4th Avenue • Anchorage, AK 99501* (907) 269-0106* Fax (907) 269-0109

Representative_Les_Gara@!egis.state.ak.us



L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M  March 7, 2003

SUBJ ECT: CSHB 56( ) relating to attorney fees and costs awarded in unfair
trade actions (Work Order No. 23-LS0300\H)

TO: Representative Les Gara
vttn: Ryan

FROM: Theresa L. Bannister
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best statement of its contents.

Section 1. Provides that in an unfair trade practice action the state shall be awarded its 
actual reasonable attorney fees and costs, including investigation costs, if the state wins 
the case.

Section 2. Explains how sec. 1 indirectly causes changes in Rules 54(d), 79, and 82 of 
the court's rules of civil procedure.

Section 3. Applies sec. 1 to causes of action that accrue on or after the effective date of 
this Act.

If I may be of farther assistance, please advise.

TLB:med
03-272.med



Honorable Tom Anderson, Chair 
House Labor and Commerce Committee 
Alaska Capital, Room 432 
Juneau, AK 99801-1132

March 27, 2003 RE: HB 56 (Gara)-Support

Dear Chair Anderson:

On behalf of the AARP members in Alaska, we encourage you and your colleagues on 
the House Labor and Commerce Committee to support HB 56, authored by 
Representative Les Gara.

This bill will allow the State of Alaska to recover all costs involved in the prosecution of 
an entity that violates the State's consumer protection laws. We fully agree with 
Representative Gara that the State should not bear the costs for someone who 
conducts business illegally here. Many AARP members are the victims of consumer 
fraud. We know many more would be able to secure the professional assistance of the 
Attorney General’s  office if more funding was available. HB 56 is an ideal way to 
provide that funding.

AARP urges an "AYE" vote on HB 56.

Should you have any questions about our position, please feel free to contact Marie 
Darlin (907.586.3637), Coordinator of the AARP Capitol City Task Force; Patrick Luby

3601 C Street, Suite 14201 Anchorage, AK 995031 907-341-22771 907-341-2270 fax I 1-877-434-7598 TTY 
James G. PaiKel, President) William O. Novell!, Executive Director and CEO| www.aarp.org
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http://www.aarp.org
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( (

(907.762.3314), AARP Legislative Representative; or me (907,245.5259).

Sincerely,

Marguerite Stetson 
AARP Alaska
Executive Council Member for Advocacy 
3009 Northwood Street 
Anchorage, AK 99517-1871 
907.245.5259 voice 
907.245.5279 fax 
ffrnas@aurora.uaf.edu

cc: Vice-Chair Bob Lynn
Representative Nancy Dahistrom 
Representative Cart Gatto 
Representative Norman Rokeberg 
Representative Harry Crawford 
Representative David Guttenberg 
Representative Les Gara 
Marie Darlin 
Patrick Luby

uA D _m _no  tuit o o .o / l  du I?nruf-QA7341 9970 TOireuresentative 1. gara PAGE 3

mailto:ffrnas@aurora.uaf.edu


.. A l a s k a  P u b l i c  I n t e r e s t  R e s e a r c h  G r o u p

PO  B o x  1 0 1 0 9 3  ♦ A n c h o ra g e , A la s k a  9 9 5 1 0 -1 0 9 3  ♦ P h : (9 0 7 ) 2 7 8 -3 6 6 1  ♦ F a x : (907 ) 2 7 8 -9 3 0 0  ♦ e m a il: a k p irg @ a k p irg .o rg

Statement in Support of HB 56

HB 56 deserves a prompt hearing because of its va lue to A laskan  consumers and the 
A ttorney G enera l’s office.

HB 56 bolsters the State of Alaska’s ability to fight consumer fraud. With the proliferation 
of both phone and internet solicitations and Alaskan’s reliance on such commercial 
mechanisms, fraudulent businesses have ever-increasing avenues to engage in illegal 
business practices. Identity theft has risen to become the most prevalent form of fraud 
reported to the Department of Law. Yet, in 2001 around half of all Alaskans who 
complained about consumer law violations couldn’t get help from the state due to a lack of 
funding. This bill makes bad businesses pay for their violations

HB 56 gives the state another method to fight consumer fraud without expense to the state. 
Through this legislation, the state will be able to represent Alaskans who have been 
wronged by fraudulent business practices. While doing this, the law will also allow the 
state to recover its full court costs if it prevails against a party that has violated Alaska’s 
consumer protection laws. Current law prevents the state from recovering many types of 
investigative and enforcement costs, and allows the state to recover only 20% of its 
attorney fee costs. Just as businesses must purchase a license to operate in Alaska, those 
businesses that break Alaska laws should be held responsible for the costs they rack up in 
Alaska courts.

HB 56 is patterned after legislation, both state and federal, which allows the recovery of 
enforcement costs. Federal anti-trust laws, and federal and state hazardous waste laws 
allow the state to recover its enforcement costs from parties who violate the law.

Currently, Alaska is entitled to only partial compensation for its enforcement efforts when 
it prevails in a case under the Unfair Trade Practices Act. HB 56 changes the law to entitle 
the state to receive full compensation for its investigation and enforcement efforts on 
behalf of a victim, if it prevails in such a case. The state would have to prove that these 
costs were reasonable.

A k P I R G  u r g e s  q u i c k  p a s s a g e  o f  H B  5 6 .

mailto:akpirg@akpirg.org




HOUSE COMMITTEE REPORT
(

(7)
Date Referred to Committee: Jan uary 21,2003 F U R T H E R  R E F E R R A L S : Finance
Date of Committee Action: j0 &

The JUDICIARY Committee considered: IIB 59

HOUSE BILL NO. 59 CLEANUP OF ILLEGAL DRUG SITES

"An Act relating to the evaluation and cleanup of sites where certain controlled substances may have been 
manufactured or stored; and providing for an effective date."

Recommends it be replaced with [ ] HCS or [X] CS for.  ( J U T )  >
For Senate Bills with new title: [  ] Technical Title [ ] New Title: HCR_______  JXf Same Title [ ] New Title

[ ] attach amendments
[ ] add new referral to ____________Committee
[ ] Letter of Intent___________Committee
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F I S C A L  N O T E

R evis ion  D a te /Time (Note if correction):______________________________Dept. Affected- Environmental Conserva t ion
Title An Act Relating to  Evaluation a n d ___________________ BRU Spill P revention  an d  R e s p o n s e ________
_________________C lean u p  of Illegal Drug S ites________________________ C o m p o n en t  P revention  a n d  E m erg en cy  R e s p o n s e
S p o n s o r  Rep.  Holm___________________________________________ _______________________________________
R e q u e s t e r  H o u se  Judiciary_____________________________________ C o m p o n en t  No. 20 64

S T A T E  O F  A LA SK A  Fiscal Note Number: ______________________

2003 L E G IS L A T IV E  SESSIO N  Bill Version: CSHB 59(JUD)
() Publish Dale: ______________________

Expenditures/Revenues_____________________________ (Thousands of Dollars)
Note: A m o un ts  d o  no t  include inflation u n le ss  o therw ise  no ted  below._____________________________
O PE R A T IN G  EXPENDITURES FY 2004 FY 2005 FY 2006 FY 20 07 FY 2008 FY 2 0 0 9
P e rs o n a l  S e rv ices  
Travel 
Contrac tual  
S u pp l ie s  
Equ ip m en t  
Land & S truc tu res  
G ra n ts  & Claims 
M isce l laneo us

0.0 0.0 0.0 0.0 0.0 0 .0
0.0 0.0 0.0 0.0 0.0 0.0

25 .0 7.0 7 .0 7.0 7.0 7.0
5.0 5.0 5.0 5.0 5.0 5.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0 .0 0.0 0.0 0 .0
0.0 0.0 0 .0 0.0 0.0 0 .0
0.0 0.0 0.0 0.0 0.0 0 .0

TOTAL O PER ATING 30.0 12.0 12.0 12.0 12.0 12.0

CAPITAL EXPEN D ITU RES I I I I I

CH A N G E  IN R E V E N U E S ( )

FUND S O U R C E _________________________________________________________ (T h o u s an d s  of Dollars)
1002 F edera l  R ece ip ts
10 03  G F Match
1004 GF
1005  G F /P rogram  R ece ip ts  
10 37  GF/M ental  Health
10 52  Oil and Haz. Sub. Response Fund

0.0 0.0 0 .0 0.0 0.0 0 .0
0.0 0.0 0 .0 0 .0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0 .0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

30.0 12.0 12.0 12.0 12.0 12 .0
TOTAL 30.0 12.0 12.0 12.0 12.0 12.0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  (FY2003) c o s t :  0.0
C h e c k  th i s  b o x  (X) if f u n d in g  fo r  th i s  bill is  in c lu d e d  in t h e  G o v e r n o r ' s  FY 20 04  b u d g e t  p r o p o s a l :  I I

PO SIT IO N S _________
Full-time 0 0 0 0 0 0
Part- t ime 0 0 0 0 0 0
T em po ra ry 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
The evaluation and cleanup process for illegal drug sites proposed in this bill will require the Department to 
develop health standards, sampling protocols, analytical methods, and decontamination guidelines for lead, 
mercury, volatile organic compounds, and methamphetamines. The Department may also determine whether 
additional substances pose a substantial risk and include such substances in the guidelines development. In the 
first year funds will be used for the initial guidelines development. In the out years funds will be used to review 
and update the standards and protocols, and provide for the development of additional standards for compounds 
that may be added to the list of substances covered under this legislation. An addition of one compound per year 
is assumed.

P r e p a re d  by: Larry Dietrick, Director______________________________________________ P h o n e  4 S5-5255
Division Division of  Spill Prevention and  R e s p o n s e __________________________  D ate/T im e 2/25/03 4:41 PM

Approved by: Kurt Fredriksson_______________________________________________ Date 2/25/2003_______
Agency Department of Environmental Conservation______________________

(Rovisod 9/2002 OMB) P age 1 of 2



F I S C A L  N O T E

ANALYSIS CONTINUATION

Continuation from Page 1

The Department will maintain a list of laboratories, a. list of contaminated properties, and develop the proposed 
regulations using existing staff resources, and will contract for compound analysis and guidelines development. 
Once a property owner has certified to the Department that a site has been cleaned up in accordance with the 
Department's guidelines, the property will be removed from the list. It is assumed that the Department will not be 
undertaking any independent verification of laboratories or of the property owner's certification.

In preparing this fiscal note, the Department has assumed that the expected number of contaminated sites 
requiring evaluation and cleanup would be approximately 20 a year based on actual numbers of 13 sites last year 
and 25 the year before. Additionally, it is assumed that standards and cleanup guidance documents from other 
states can be used as templates.

S T A T E  O F  A L A S K A  B I L L  N O . C S H B  5 9 ( J U D )

2003  L E G I S L A T I V E  S E S S IO N

Line Item Description FY 2004 FY 2005 FY 2006 FY 2007 FY2008 FY2009

Personal Services $0 $0 $0 $0 $0 $0
Travel $0 $0 $0 $0 $0 $0
Contractual

•  Analytical Melhods
• Health Standards
• Sampling protocols 

j •  Decontamination
guidelines

•  Additional substance 
analysis

Subtotal:

$4,000
$4,000
$7,000
$9,000

$1,000

$25,000

$1,000
$1,000
$1,750
$2,250

$1,000

$7,000

$1,000
$1,000
$1,750
$2,250

$1,000

$7,000

$1,000
$1,000
$1,750
$2,250

$1,000

$7,000

$1,000
$1,000
$1,750
$2,250

$1,000

$7,000

$1,000
$1,000
$1,750
$2,250

$1,000

$7,000

Supplies
•  Copies of regulations and 

1 guidance
$5,000 $5,000 $5,000 $5,000 $5,000 $5,000

Equipment $0 $0 $0 $0 $0 $0
(Total $30,000 $12,000 $12,000 $12,000 $12,000 $12,000

Page 2 of 2



F I S C A L  N O T E

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):______
Title An ac t  relating to th e  evaluation and

Fiscal Note Number:

Bill Version:
() Publish Date:

Dept. Affected: 
'B R U

CSH B 5 9  (JUD)

Public Sa fe ty
A S T  D etach m en t

c lea n u p  of s i te s  w h e re  ... . C o m p o n e n t  A S T  D e tach m en t
S p o n s o r
R e q u e s t e r

R ep re sen ta t iv e  Holm
H o u se  Judic iary

Expenditures/Revenues

C o m p o n e n t  No. 

(Thousands of Dollars)

23 2 5

Note: A m oun ts  d o  not include inflation u n le s s  o therw ise  no ted  below,
O PER ATING EXPENDITURES FY 2 0 0 4 FY 20 05 FY 2 0 0 6 FY 20 0 7 FY 2 0 0 8 FY 20 0 9
P e rs o n a l  S e rv ices
Travel
Contrac tual
S u pp l ie s
E qu ip m en t
Land  & S truc tu res
G ran ts  & Claims
M iscel laneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I I

CH A N GE  IN RE V EN U ES ( ) I I i

FUND S O U R C E (T h o u s an d s  of Dollars)
10 02  F edera l  R ece ip ts
10 03  G F Match
1 0 0 4  GF
10 0 5  G F /P rogram  R ece ip ts
1 0 3 7  GF/Mental Health
O th e r  (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (FY2003) c o s t : 0 .0
M ark  t h i s  b o x  (X) if f u n d in g  fo r  t h i s  bill is  in c lu d e d  in t h e  G o v e r n o r ' s  FY 2 0 0 4  b u d g e t  p r o p o s a l :  j

POSITIO NS
Full-time
Part- time
T em p o ra ry

'ANALYSIS: (Attach a  separate page if necessary)
No fiscal impact.

Prepared by:
Division

Approved by:
Agency

Lieutenant Matthew Leveque Phone 907 269-0390
Alaska State Troopers Date/Time 2/26/03 8:48 AM

William Tandeske, Commissioner Date 2/25/2003
Department of Public Safety

(R e v ise d  9/2002 OMB) Page 1 of 1



F I S C A L  N O T E

ST A TE O F  ALASKA
2003 L E G IS L A T IV E  SE SSIO N

Revision Date/Time (Note if correction):___________
Title An Act Relating to Evaluation and

Fiscal Note Number:

Bill Version:
() Publish Date:

HB 59

C lean u p  of Illegal Drug Sites
S p o n s o r
R e q u e s te r

R ep.  Holm

Dept. Affected:_______ Environmental Conservation
_BRU Spill P revention  and  R e s p o n s e ________
C o m p o n en t  Prevention  a n d  E m erg en cy  R e s p o n s e

H o u se  Judiciary

Expenditures/Revenues

C o m p o n en t  No. 

( T h o u s a n d s  o f  D o l la rs )

2064

Note: Amounts do  not include inflation un less  otherwise  noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
P e rso n a l  Se rv ices  
Travel 
Contractual 
S upplie s  
E quipm ent 
Land & S truc tures  
G ran ts  & Claims 
M iscellaneous

58.2 58.2 58 .2 58 .2 58.2 58.2
0.0 0.0 0.0 0.0 0.0 0.0

24.0 7.0 7.0 7.0 7.0 7.0
5.0 5.0 5.0 5.0 5.0 5.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 87.2 7 0 .2 70 .2 70.2 70 .2 70.2

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( i — r

1002 Federal  R ece ip ts
1003 G F Match
1004 G F
1005 G F/Program  R eceip ts
1037 GF'Mental Health
O ther  (Oil and Hnz. Sub. Response Fund)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

87.2 70 .2 70 .2 70.2 70.2 70 .2
TOTAL 87.2 70 .2 70.2 70.2 70.2 70.2

00E s t im a te  o f  a n y  c u r r e n t  y e a r  (FY2003) c o s t :
C h e c k  th is  b o x  (X) if f u n d in g  fo r  th i s  bill is in c lu d e d  in th e  G o v e r n o r ’s  FY 2 0 0 4  b u d g e t  p r o p o s a l :

POSITIONS
Full-time 0.5 0.5 0 .5 0.5 0.5 0.5
Part-time 0 0 0 0 0 0
T em porary 0 0 0 0 0 0

ANALYSIS: (Attach a separate pape if necessarv)
The evaluation and cleanup process of illegal drug sites as proposed in this bill will require the Department to 
develop health standards, sampling protocols, analytical methods, and decontamination guidelines for lead, 
mercury, volatile organic compounds and methamphetamines. In the first year funds will be required for 
regulations and guidelines development. In the out years funds will be used to review and update the standards 
and protocols, and provide for the developme it of additional standards for compounds that may be added to the 
list of substances covered under this legislati jn.

The evaluation and cleanup of sites where certain controlled substances may have been manufactured or stored 
will require the Department to employ one Environmental Specialist III (Range 18) half-time.
P rep a re d  by:
D iv is ion

Approved by 
A gency

Larry Dietrick, Director P h o n e  465-5255
Division of Spill P revention  and R e s p o n s e Date/Time 2/19/03 9:41 AM
K ur' F rod riksson Date 2/19/2003
Department of Environmental Conservation

(Revised 9/2002 OMB) Page 1 o f 2



F IS C A L  N O T E

ANALYSIS CONTINUATION
C o n tin u a tio n  fro m  P a g e  1

The Environmental Specialist will review approximately 20 plans annually, maintain laboratory lists, maintain a list 
of contaminated properties, manage contracts, and hold public meetings for proposed regulations.

In preparing this fiscal note, the Department has assumed that the expected number of contaminated sites 
requiring evaluation and cleanup would be approximately 20 a year based on actual numbers of 13 sites last year 
and 25 the year before. Additionally, it is anticipated that Alaska can use standards and cleanup guidance 
documents from other states as templates.

STA TE OF ALASKA B IL L  NO. HB 59_______________
2003 L E G ISL A T IV E  SESSIO N

Line Item Description____________ FY2004 FY2005 FY2006 FY 2007 FY2008 FY2009

Personal Services $58,200 $58,200 $58,200 $58,200 $58,200 $58,200
•  0.5 FTE ES III

Travel $0 $0 $0 $0 $0 $0
Contractual

• Analytical Methods $4,000 $1,000 $1,000 $1,000 $1,000 $1,000
•  Health Standards $4,000 $2,500 $2,500 $2,500 $2,500 $2,500
•  Sampling protocols $7,000 $1,000 $1,000 $1,000 $1,000 $1,000
® Decontamination $9,000 $2,500 $2,500 $2,500 $2,500 $2,500

guidelines

Subtotal: $24,000 $7,000 $7,000 $7,000 $7,000 $7,000

Supplies
• Copies of regulations and $5,000 $5,000 $5,000 $5,000 $5,000 $5,000

guidance

Equipment $0 $0 $0 $0 $0 $0
Total $87,200 $70,200 $70,200 $70,200 $70,200 $70,200

Page 2 of 2



Personal Services New Position Detail
Department o f Environmental Conservation

HB 59 Fiscal Note
Scenario : All Fiscal Notes - DEC FY2004 (3085)

Component: Prevention and Emergency Response (2064)
BRU Name: Spill Prevention and Response (208)

PCN Job Class T itle
T im e Retire Barg 

Status Code Unit Location
Salary Range & Budgeted Split I Annual 
Sched Steps M onths Count Salary

P rem ium  Annual Total 
COLA Pay Benefits Costs

18-#001 Environmental Spec I 

Jus tifica tion :

Implementation of HB 59.

FT A GG Anchorage 1A 18A 12.0 46,080 0 12,095 58,175

Funding Detail:

1052 Oil/Hazardous Response Fund 100.00% 58,175

Total Funding: 100.00% 58,175

C o m ponen t S um m ary:

Total New Positions: 1

Fund Fund
Fund Description_____________________________Percent A m oun t

1052 Oil/Hazardous Response Fund 100.00% 58,175

Total Funding: 100.00% 58.175

Note: If a position is split, an asterisk (*) will appear In the Split/Count column. If the split position is also counted in the component, two asterisks (**) will appear in this column.

State o f Alaska
Pa9e 3 Department of Environmental Conservation 02-19-2003 9:57 am



F I S C A L  N O T E

Revision Date/Time (Note if correction):_______________ Dept. Affected; Public Safety
Title An a c t  relating to th e  evaluation  a n d _______________ BRU AST D e tach m en t__________
_________________c lean u p  of s i te s  w h e re  certa in . . .___________________ C o m p o n e n t  AST D e tach m en t_________
S p o n s o r  R e p re sen ta t iv e  Holm______________________________  ___________________________
R e q u e s t e r  H o u se  Judiciary___________________________________ C o m p o n e n t  No. 23 25

Expenditures/Revenues__________________________ (Thousands of Dollars)__________

S T A T E  O F  A LA SK A  Fiscal Note Number: _____________
2003 L E G IS L A T IV E  SE SSIO N  Bill Version: HB 59

() Publish Date: _____________

Note: A m o un ts  do  not include inflation u n le ss  o therw ise  no ted  below.
O PE R A T IN G  EXPENDITURES FY 2 0 0 4 FY 2 0 0 5 FY 20 06 FY 2 0 0 7 FY 20 08 FY 2 0 0 9
P e rs o n a l  S e rv ices  
Travel 
C o n trac tu a l  
S u p p l ie s  
E qu ip m en t  
L an d  & S truc tu re s  
G ra n ts  & Claims 
M isce l lan eo u s

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I

ICH AN G E  IN RE V EN U ES ( ) I I

FUND S O U R C E (T h o u s an d s  of Dollars)
10 02  F ed e ra l  R ece ip ts
1 0 0 3  G F  M atch
1 0 0 4  G F
10 0 5  G F /P ro g ram  R ece ip ts  
10 3 7  G F/M ental  Health
O th e r  (Specify Type~Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  (FY2003) c o s t :  0.0
M ark  t h i s  b o x  (X) If f u n d in g  f o r  t h i s  bill is  i n c lu d e d  in t h e  G o v e r n o r ' s  FY 2 0 0 4  b u d g e t  p r o p o s a l :

PO S IT IO N S
Full-time
Part- t im e
T em p o ra ry

ANALYSIS: (Attach a separate pa qe if necessary)
No fiscal impact.

P r e p a r e d  by: L ieu tenant M atthew L ev eq ue_____________________________________  P h o n e  90 7  269-03 90
Division Alaska S ta te  T roopers____________________________________________ Date/Time 2/19/03 10:20 AM

Approved by: William Tandeske, Commissioner_____________________________ Date 2/14/2003________
Agency Department of Public Safety__________________________________

(Revised 0/2002 OMB) Page 1 of 1



L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Step 3101 Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M  February20, 2003

S U B J E C T :  Illegal Drug Sites (CSHB 59(JUD); "H" version)
< .

T O :  Representative Lesil McGuire j -
Attn: Vanessa

F R O M : Terri Lauterbach
Legislative Counsel v

Enclosed is the CS you requested.

As we discussed on the telephone, "Amendment #3" was an incomplete amendment. I 
have put the change in the CS at the end of Sec. 46.03.530(a), as requested. However, 
proper incorporation of the concept contained in "Amendment #3" would require 
conforming changes in several other parts of the bill, including the parts where references 
are made to substances either "listed" or "specified" in AS 46.03.530, and in 
Sec. 46.03.530(b).

If I can be of assistance in making these conforming amendments, please do not hesitate 
to let me know. If you are considering doing the conforming amendments, it would be 
best for the committee to provide a legislative standard for how the department should 
exercise its authority to add "other substances" to the list. Such a standard could be, "If 
the department determines that there are other substances associated with illegal drug 
manufacturing sites that may be harmful to public health or occupants of the property, the 
department may set limits for these other substances." Language like this should be 
added to Sec. 46.03.530(b). If the committee adopts some guiding language like this and 
makes the rest of Amendment #3 a "conceptual" amendment, then I could make the 
conforming amendments required in other parts of the bill.

TML:med
03-170.med

Enclosure
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WORK DRAFT WORK DRAFT

23-LS034i\H
Lauterbach

2/20/03

WORK D RA FT

CS FOR HOUSE BILL NO. 59(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVE HOLM

A BILL 

FOR AN ACT ENTITLED 

'An Act relating to the evaluation and cleanup of sites where certain controlled 

substances may have been manufactured or stored; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 
:o read:

PURPOSE. The purpose of this Act is to provide a just, equitable, and practicable 
nethod, to be cumulative with and in addition to any other remedy provided by law, whereby 
>roperty that endangers the life, safety, or welfare of the general public or occupants of the 
iroperty because of toxic chemical contamination that may result from illegal drug 
nanufacturing may be required to be decontaminated or vacated and secured against use.
* Sec. 2. AS 46.03 is amended by adding new sections to read:

Article 7A. Cleanup of illegal Drug Sites.
Sec. 46.03.500. Notice of illegal drug manufacturing site, (a) When a law 

enforcement officer, qualified under federal regulations to investigate and dismantle

-1-
N ew  T exC  U n d e r l i n e d  [DELETED TE X T BRACKETED]

CSHB 59(JUD)

m a m a



WORK DRAFT WORK D RA FT 23-LS0341\H

ilk-gal drug manufacturing sites, determines that a site constitutes an illegal drug 
manufacturing site, the law enforcement agency that employs the officer shall notify 
the ov/ner of the property, the occupants and users of the property, and the department 
that the determination has been made. The owner of the property may appeal the 
determination to the superior court for review of whether the determination was made 
in compliance with this subsection. In the appeal, the burden of proving by a 
preponderance of the evidence that the determination was made in compliance with 
this subsection is on the law enforcement agency that employed the officer who made 
the determination.

(b) The notice to the property owner required under (a) of this section shall be 
given in a manner that is consistent with the Alaska Rules of Civil Procedure for the 
service of process in a civil action in this state and must include the following 
information:

(1) the parcel identification number and legal description of the 
property where the site is located;

(2) a statement of the determination made by the law enforcement 
officer that the site was an illegal drug manufacturing site and the findings that formed 
the basis for the determination;

(3) a citation to, and short summary of, AS 46.03.510, which restricts 
transfer and occupancy of the site until it is determined to be fit for use; and

(4) the following infonnation, which shall be provided to the law 
enforcement agency by the department:

(A) a copy of the standards contained in regulations adopted 
under AS 46.03.530 that determine whether the property is fit for use;

(B) a copy of the testing procedures established under 
AS 46.03.520(b) and a copy of the list of laboratories maintained under 
AS 46.03.520(c) that must be used for determining whether the property is fit 
for use; and

(C) a copy of the guidelines for decontamination established by 
the department under AS 46.03.540(b).
(c) The notice to the department required under (a) of this section must

C SH B 59(JUD) -2-
N ew  T e x t  U n d e r l i n e d  [DELETED T E X T BRACKETED]



WORK DRAFT

include
(1) the parcel identification number and legal description of th 

property where the site is located;
(2) a statement of the determination made by the law enforcemer

WORK D R A FT 23-LS0341V

officer that the site was an illegal drug manufacturing site and the findings that formed 
the basis for the determination; and

where the site is located.
(d) The notice required under (a) of this section for the occupants and users of 

the property shall be accomplished by immediate posting of the entryway of the 
property with a notice that includes the location of the property, the information 
described in (b)(2) and (3) of this section, an d a statement that the property may pose a 
substantial risk of physical harm to persons or animals that enter or occupy the 
property.

(e) If a person other than the owner, such as a property manager or rental 
agency, is authorized to let others use or occupy property for which an owner has 
received a notice under (a) of this section or is authorized to transfer, sell, lease, or 
rent the property to others, the owner of the property shall communicate the substance 
of the notice to that person within four days after receiving the notice.

Sec. 46.03.510. Restrictions on property, (a) Until determined to be fit for 
use under AS 46.03.550, the property for which a notice has been issued under 
AS 46.03.500(a) may not be transferred, sold, leased, or rented to another person 
except as provided in (b) of this section, and a person may not use or occupy the 
property at any time after the fourth day following the day on which the property was 
posted with the notice required under AS 46.03.500(d), except as necessary for testing 
or decontamination under AS 46.03.520 and 46.03.540. An oral or written contract 
that would transfer, sell, lease, rent, or otherwise allow the use of the property in 
violation of this subsection is voidable between the parties at the option of the 
purchaser, transferee, user, lessee, or renter. However, this subsection does not |

or a mortgage, trust deed, or other security interest securing the promissory note or

(3) the name and mailing address of the person who owns the property

(1) make voidable a promissory note or other evidence of indebtedness

-3-
/Jew T e x t  U n d e r l i n e d  [DELETED TE X T BRACKETED]
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evidence of indebtedness, if the note or evidence of indebtedness, mortgage, trust 
deed, or other security interest was given to a person other than the person 
transferring, selling, using, leasing, or renting the property to induce the person to 
finance the transfer, sale, use, leasing, or rental of the property;

(2) make voidable a lease or rental agreement between the property 
owner and the person who caused the property to be contaminated and determined 
unfit for use; or

(3) impair obligations or duties required to be performed on 
termination of a contract, as required by the contract, such as payment of damages or 
return of refundable deposits.

(b) Notwithstanding (a) of this section, property covered by (a) of this section 
may be transferred or sold if full written disclosure is made to the prospective 
transferee or purchaser that the property has been determined to be an illegal drug 
manufacturing site and the property has not been determined to be fit for use. The 
disclosure shall be attached to the earnest money receipt, if any, and shall accompany 
the transfer or sale document. The disclosure is not considered to be part of the 
transfer or sale document, however, and may not be recorded. The property shall 
continue to be subject to the restrictions in (a) of this section after transfer or sale 
under this subsection.

(c) A person who knowingly transfers, sells, leases, or rents property to 
another, knowingly allows another to use or occupy property, or, being the owner of 
property, knowingly occupies or uses the property, in violation of this section is guilty 
of a class A misdemeanor. In this subsection, "knowingly" has the meaning given in 
AS 11.81.900(a).

(d) It is an affirmative defense to a prosecution under (c) of this section for 
allowing another to use or occupy the property that the defendant or an agent of the 
defendant, within four days after receiving a notice under AS 46.03.500, filed an 
appropriate civil action to remove the user or occupier from the property for which the 
notice was received.

Sec. 46.03.520. Testing procedures, (a) If the owner of the property for 
which notice was received under AS 46.03.500(b) desiies to determine if the property

CSHB 59(JUD) -4-
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is fit for use, the owner shall cause the site to be tested for the substances specified in 
AS 46.03.530, using the procedures and laboratory services specified under (b) and (c) 
of this section. The property owner shall inform the laboratory used for a test under 
this subsection that the test is related to property that has been determined to be an 
illegal drug manufacturing site.

(b) The department shall establish procedures for testing property that may 
have been an illegal drug manufacturing site.

(c) The department shall establish and maintain a list of laboratories in the 
state that have notified the department that they have the capacity to perform the 
testing procedures and that they wish to be on the list maintained under this 
subsection. A laboratory may not be included on the list unless the laboratory agrees 
to send the department a copy of test results related to properties whose owners have 
informed the laboratory that the test results are for property that has been determined 
to be an illegal drug manufacturing site.

Sec. 46.03.530. S tandards fo r determ ining  fitness, (a) Property for which a 
notice was received under AS 46.03.500(b) is not fit for use if a test of the property 
shows the presence of one of the following substances above the limit set by the 
department for that substance: lead, mercury, meth?jnphetamines, volatile organic 
compounds, and other substances for which the department has set a limit under (b) of 
this section. I

(b) The department shall adopt regulations that set the limit for each substance 
listed in (a) of this section for purposes of determining whether the property for which 
a notice was received under AS 46.03.500 is fit for use. I

Sec. 46.03.540. D econtam ination requirem ents, (a) If the owner desires to 
decontaminate the property for which a notice has been issued under AS 46.03.500, 
the owner shall follow the guidelines established by the department under (b) of this 
section.

(b) The department shall establish guidelines, including guidelines to protect 
the safety of those removing the coi •rolled substances, for decontamination of sites 
that are determined to be unfit for use under AS 46.03.530. The department shall 
provide a copy of the guidelines to any person who requests a copy. I

-5-
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Sec. 46.03.550. Fitness for use. (a) Property for which a notice has been 
issued under AS 46.03.500 shall be determined by the department to be fit for use if 
the owner certifies to the department under penalty of unsworn falsification that

(1) based on testing procedures established by the department under 
AS 46.03.520(b) and performed by laboratories that are on the list maintained by the 
department under AS 46.03.520(c), the limits on substances specified in AS 46.03.530 
are not exceeded on the property;

(2) if the property was ever tested under AS 46.03.520 and the test 
results showed the property to be unfit for use under AS 46.03.530, decontamination 
procedures were performed in accordance with the guidelines established under 
AS 46.03.540(b) and the requirements of (1) of this subsection have been met; or

(3) a court has held that the determination that the property was an 
illegal drug manufacturing site was not made in compliance with AS 46.03.500(a).

(b) The department shall maintain a list of properties for which the department 
has received notice under AS 46.03.500(c). When the department determines under
(a) of this section that a property on the list is fit for use, the department shall remove 
the property from the list and notify the owner of the property that the property is fit 
for use. On request, the department shall give a copy of the list maintained under this 
section to any person who requests the list.

Sec. 46.03.560. Securing the p roperty . The owner of property for which a 
notice was received under AS 46.03.500(b) shall ensure that the property is vacated 
and secured against use

(1) within four days after receiving the notice if the owner does not test 
the property under AS 46.03.520 within four days after receiving the notice; or

(2) within four days after receiving the test results if the owner tests 
the property within four days after receiving the notice, the test shows the presence of 
a substance that exceeds the limits set in regulations adopted under AS 46.03.530, and 
the owner does not begin decontamination procedures under AS 46.03.540 within four 
days after receiving the test results.

Sec. 46.03.570. Duties o f the departm en t; regulations, (a) The department 
shall adopt regulations implementing AS 46.03.500 - 46.03.599.

CSHB 59(JUD) •6-
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(b) The department shall periodically review information related to 
decontamination of illegal drug manufacturing sites to determine whether substances 
should be added to or deleted from AS 46.03.530. The department shall report written 
findings to the governor if the department determines that a change should be made to 
the list of substances in AS 46.03.530. The governor shall notify the legislature when 
written findings have been made under this subsection and provide a copy of the 
findings to a legislator on request.

Sec. 46.03.599. Definitions. In AS 46.03.500 - 46.03.599,
(1) "illegal drug manufacturing site" means property on which there is 

reasonable cause to suspect contamination with chemicals associated with the 
manufacturing of a controlled substance and where

(A) activity involving the unauthorized manufacture of a 
controlled substance listed on schedule I or II in AS 11.71 or a precursor 
chemical for the substances has occurred; or

(B) there are kept, stored, or located any of the devices, 
equipment, things, or substances used for the unauthorized manufacture of a 
controlled substance listed on schedule I or II in AS 11.71;

(2) "site" means an illegal drug manufacturing site.
* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to 

.:ead:
REGULATIONS. The Department of Environmental Conservation may immediately 

begin to develop and adopt regulations to implement this Act. The regulations take effect 
under AS 44.62 (Administrative Procedure Act).

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

CERTIFICATION OF EFFECTIVE DATE OF REGULATIONS. The lieutenant 
governor shall certify to the revisor of statutes the effective date of the initial regulations 
adopted by the Department of Environmental Conservation under sec. 3 of this Act.

* Sec. 5. Sections 1 and 2 of this Act take effect on the effective date of the initial 
regulations adopted by the Department of Environmental Conservation under sec. 3 of this 
Act.

WORK D RA FT WORK D RA FT 23-LS0341\H
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* Sec. 6. Sections 3 and 4 of this Act take effect immediately under AS 01.10.070(c).
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OFFERED IN THE HOUSE REPRESENTATIVE HOLM
TO: CSHB 59(JUD), Draft Version "H" G(HU£ ̂

1 Page 5, line I:
2 Delete "specified in"
3 Insert "covered in regulations adopted under"
4
5 Page 5, line 22, before "listed":
6 Insert "specifically"
7
8 Page 5, line 23, following "use.":
9 Insert "The department sfeflT also determine whether there are other substances

10 associated with illegal drug manufacturing sites thatynay pose a substantial risk of harm to
11 persons who occupy the site or to public health and shfrtl adopt regulations that set limits for
12 those substances for the purposes of determining whether the property for which notice was
13 received under AS 46.03.500 is fit for use."
14
15 Page 6, line 6, following "in":
16 Insert "regulations adopted under"
17
18 Page 7, line 3:
19 Delete "AS 46.03.530"
20 Insert "the list of substances specifically named in AS 46.03.530(a)"
21
22 Page 7, line 5:
23 Following "of:

L -1-



Insert "specific" 
Delete "AS 46.03.530" 
Insert "AS 46.03.530(a)"
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To: Leg. Legal
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A M E N D M E N T  # \

OFFERED IN THE HOUSE 
TO: CSHB 59 (JUD)

1 Page 5, line 9:

2 Between “that” and “they
r ..xt*  ̂ x, procedures

3 Insert they have the capacity to perform the testing Teqefremesr and

that"



AMENDMENT #2

Page 5, line 2g:

After “guidelines,” add:

“including guidelines to protect the safety of those removing the controlled substances,”



AMENDMENT #3

Page 5, line 17:

After “methamphetamines,” delete “and”

Page 5, line 18:

After “compounds,” add:

“and other substances for which the department has set a limit under (b) of this section.”



Alaska State Legislature
Representative Jim Holm 

District 9

Session Interim
Capitol Building, Room 110 119 N. Cushman St.
Juneau, AK  99801 Fairbanks, AK 99701
Phone: (907)465-3466 Phone: (907) 456-7423
Fax: (907) 465-2937 Fax: (907) 451-9293

Changes in House Bill 59 Version A
"CLEANUP OF ILLEGAL DRUG SITES’*

Page 5 line 9: “have the capacity to perform the testing procedures and” has been stricken.

This phrase was taken out by the request of the Department of Environmental Conservation.

Page 6 line 1: “the owner submits satisfactory evidence to the department that” has been stricken 
and replaced with “the owner certifies to the department under penalty of unsworn falsification 
that.”

This phrase was replaced by request for the Department of Environmental Conservation. The 
penalty of unsworn falsification was added so the owner’s certification that the staicture is 
habitable to the best of their knowledge is correct.

Sec. 11.56.210. Unsworn falsification.
(a) A person commits the crime of unsworn falsification if, with the intent to mislead a 

public servant in the performance of a duty, the person submits a false written or recorded 
statement which the person does not believe to be true

(1) in an application for a benefit; or
(2) on a form bearing notice, authorized by law, that false statements made in it are 

punishable.
(b) Unsworn falsification is a class A misdemeanor.
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CS FO R  H OU SE B ILL  NO. 59( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - FIRST SESSION
BY

Offered:
Referred:

Sponsors): REPRESENTATIVE H O LM

A B ILL 

FO R  AN ACT EN TITLED  

"A n Act relating to the evaluation and  cleanup of sites w here certain  controlled 

substances m ay have been m anufactured  o r stored; and providing for an  effective date."

BE IT  EN ACTED  BY T H E  LEG ISLA TU R E O F TH E STATE O F ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 
to read:

PURPOSE. The purpose of this Act is to provide a just, equitable, and practicable 
method, to be cumulative with and in addition to any other remedy provided by law, whereby 
property th2 t endangers the life, safety, or welfare of the general public or occupants of the 
property because of toxic chemical contamination that may result from illegal drug 
manufacturing may be required to be decontaminated or vacated and secured against use.

* Sec. 2. AS 46.03 is amended by adding new sections to read:
A rticle 7A. C leanup of Illegal D rug Sites.

Sec. 46.03.500. Notice o f illegal d ru g  m anufacturing site, (a) When a law 
enforcement officer, qualified under federal regulations to investigate and dismantle

-1-
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illegal drug manufacturing sites, determines that a site constitutes an illegal drug 
manufacturing site, the law enforcement agency that employs the officer shall notify 
the owner of the property, the occupants and users of the property, and the department 
that the determination has been made. The owner of the property may appeal the 
determination to the superior court for review of whether the determination was made 
in compliance with this subsection. In the appeal, the burden of proving by a 
preponderance of the evidence that the determination was made in compliance with 
this subsection is on the law enforcement agency that employed the officer who made 
the determination.

(b) The notice to the property owner required under (a) of this section shall be 
given in a manner that is consistent with the Alaska Rules of Civil Procedure for the 
service of process in a civil action in this state and must include the following 
information:

(1) the parcel identification number and legal description of the 
property where the site is located;

(2) a statement of the determination made by the law enforcement 
officer that the site was an illegal drag manufacturing site and the findings that formed 
the basis for the determination;

(3) a citation to, and short summary of, AS 46.03.510, which restricts 
transfer and occupancy of the site until it is determined to be fit for use; and

(4) the following information, which shall be provided to the law 
enforcement agency by the department:

(A) a copy of the standards contained in regulations adopted 
under AS 46.03.530 that determine whether the property is fit for use;

(B) a copy of the testing procedures established under 
AS 46.03.520(b) and a copy of the list of laboratories maintained under 
AS 46.03.520(c) that must be used for determining whether the property is fit 
for use; and

(C) a copy of the guidelines for decontamination established by 
the department under AS 46.03.540(b).
(c) The notice to the department required under (a) of this section must

:S H B 5 9 ( )
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include
(1) the parcel identification number and legal description of the 

property where the site is located;
(2) a statement of the determination made by the law enforcement 

officer that the site was an illegal drug manufacturing site and the findings that formed 
the basis for the determination; and

(3) the name and mailing address of the person who owns the property 
where the site is located.

(d) The notice required under (a) of this section for the occupants and users of 
the property shall be accomplished by immediate posting of the entryway of the 
property with a notice that includes the location of the property, the information 
described in (b)(2) and (3) of this section, and a statement that the property may pose a 
substantial risk of physical harm to persons or animals that enter or occupy the 
property.

(e) If a person other than the owner, such as a property manager or rental 
agency, is authorized to let others use or occupy property for which an owner has 
received a notice under (a) of this section or is authorized to transfer, sell, lease, or 
rent the property to others, the owner of the property shall communicate the substance 
of the notice to that person within four days after receiving the notice.

Sec. 46.03.510. Restrictions on property, (a) Until determined to be fit for 
use under AS 46.03.550, the property for which a notice has been issued under 
AS 46.03.500(a) may not be transferred, sold, leased, or rented to another person 
except as provided in (b) of this section, and a person may not use or occupy the 
property at any time after the fourth day following the day on which the property was 
posted with the notice required under AS 46.03.500(d), except as necessary for testing 
or decontamination under AS 46.03.520 and 46.03.540. An oral or written contract 
that would transfer, sell, lease, rent, or otherwise allow the use of uie property in 
violation of this subsection is voidable between the parties at the option of the 
purchaser, transferee, user, lessee, or renter. However, this subsection does not

(1) make voidable a promissory note or other evidence of indebtedness 
or a mortgage, trust deed, or other security interest securing the promissory note or

•3"
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evidence of indebtedness, if the note or evidence of indebtedness, mortgage, trust 
deed, or other security interest was given to a person other than the person 
transferring, selling, using, leasing, or renting the property to induce the person to 
finance the transfer, sale, use, leasing, or rental of the property;

(2) make voidable a lease or rental agreement between the property 
owner and the person who caused the property to be contaminated and determined 
unfit for use; or

(3) impair obligations or duties required to be performed on 
termination of a contract, as required by the contract, such as payment of damages or 
return of refundable deposits.

(b) Notwithstanding (a) of this section, property covered by (a) of this section 
may be transferred or sold if full written disclosure is made to the prospective 
transferee or purchaser that the property has been determined to be an illegal drug 
manufacturing site and the property has not been determined to be fit for use. The 
disclosure shall be attached to the earnest money receipt, if any, and shall accompany 
the transfer or sale document. The disclosure is not considered to be part of the 
transfer or sale document, however, and may not be recorded. The property shall 
continue to be subject to the restrictions in (a) of this section after transfer or sale 
under this subsection.

(c) A person who knowingly transfers, sells, leases, or rents property to 
another, knowingly allows another to use or occupy property, or, being the owner of 
property, knowingly occupies or uses the property, in violation of this section is guilty 
of a class A misdemeanor. In this subsection, "knowingly" has the meaning given in 
AS 11.81.900(a).

(d) It is an affirmative defense to a prosecution under (c) of this section for 
allowing another to use or occupy the property that the defendant or an agent of the 
defendant, within four days after receiving a notice under AS 46.03.500, filed an 
appropriate civil action to remove the user or occupier from the property for which the 
notice was received.

Sec. 46.03.520. Testing procedures, (a) If the owner of the property for 
which notice was received under AS 46.03.500(b) desires to determine if the property

-4-
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is fit for use, the owner shall cause the site to be tested for the substances specified in 
AS 46.03.530, using the procedures and laboratory services specified under (b) and (c) 
of this section. The property owner shall inform the laboratory used for a test under 
this subsection that the test is related to property that has been determined to be an 
illegal drug manufacturing site.

(b) The department shall establish procedures for testing property that may 
have been an illegal drug manufacturing site.

(c) The department shall establish and maintain a list of laboratories in the 
state that have notified the department that they wish to be on the list maintained under 
this subsection. A laboratory may not be included on the list unless the laboratory 
agrees to send the department a copy of test results related to properties whose owners 
have informed the laboratory that the test results are for property that has been 
determined to be an illegal drug manufacturing site.

Sec. 46.03.530. S tandards fo r determ ining fitness, (a) Property for which a 
notice was received under AS 46.03.500(b) is not fit for use if a test of the property 
shows the presence of one of the following substances above the limit set by the 
department for that substance: lead, mercury, methampiietamines, and volatile organic 
compounds.

(b) The department shall adopt regulations that set the limit for each substance 
listed in (a) of this section for purposes of determining whether the property for which 
a notice was received under AS 46.03.500 is fit for use.

Sec. 46.03.540. D econtam ination requirem ents, (a) If the owner desires to 
decontaminate the property for which a notice has been issued under AS 46.03.500, 
the owner shall follow the guidelines established by the department under (b) of this 
section.

(b) '"'Tie department shall establish guidelines for decontamination of sites that 
are determined to be unfit for use under AS 46.03.530. The department shall provide 
a copy of the guidelines to any person who requests a copy.

Sec. 46.03.550. Fitness for use. (a) Property for which a notice has been 
issued under AS 46.03.500 shall be determined by the department to be fit for use if 
the owner certifies to the department under penalty of unsworn falsification that

WORK D R A FT WORK D RA FT 23-LS0341\D
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(1) based on testing procedures established by the department under 
AS 46.03.520(b) and performed by laboratories that are on the list maintained by the 
department under AS 46.03.520(c), the limits on substances specified in AS 46.03.530 
are not exceeded on the property;

(2) if the property was ever tested under AS 46.03.520 and the test 
results showed the property to be unfit for use under AS 46.03.530, decontamination 
procedures were performed in accordance with the guidelines established under 
AS 46.03.540(b) and the requirements of (1) of this subsection have been met; or

(3) a court has held that the determination that the property was an 
illegal drug manufacturing site was not made in compliance with AS 46.03.500(a).

(b) The department shall maintain a list of properties for which the department 
has received notice under AS 46.03.500(c). When the department determines under 
(a) of this section that a property on the list is fit for use, the department shall remove 
the property from the list i  notify the owner of the property that the property is fit 
for use. On request, the department shall give a copy of the list maintained under this 
section to any person who requests the list.

Sec. 46.03.560. Securing the property. The owner of property for which a 
notice was rer lived under AS 46.03.500(b) shall ensure that the property is vacated 
and secured against use

(1) within four days after receiving the notice if the owner does not test 
the property under AS 46.03.520 within four days after receiving the notice; or

(2) within four days after receiving the test results if the owner tests 
the property within four days after receiving the notice, the test shows the presence of 
a substance that exceeds the limits set in regulations adopted under AS 46.03.530, and 
the owner does not begin decontamination procedures under AS 46.03.540 within four 
days after receiving the test results.

Sec. 46.03.570. Duties of the department; regulations, (a) The department 
shall adopt regulations implementing AS 46.03.500 - 46.03.599.

(b) The department shall periodically review information related to 
decontamination of illegal drug manufacturing sites to determine whether substances 
should be added to or deleted from AS 46.03.530. The department shall report written

WORK D RA FT WORK D R A FT 23-LS0341\D
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findings to the governor if the department determines that a change should be made to 
the list of substances in AS 46.03.530. The governor shall notify the legislature when 
written findings have been made under this subsection and provide a copy of the 
findings to a legislator on request.

Sec. 46.03.599. Definitions. In AS 46.03.500 - 46.03.599,
(1) "illegal drug manufacturing site" means property on which there is 

reasonable cause to suspect contamination with chemicals associated with the 
manufacturing of a controlled substance and where

(A) activity involving the unauthorized manufacture of a 
controlled substance listed on schedule I or II in AS 11.71 or a precursor 
chemical for the substances has occurred; or

(B) there are kept, stored, or located any of the devices, 
equipment, things, or substances used for the unauthorized manufacture of a 
controlled substance listed on schedule I or II in AS 11.71;

(2) "site" means an illegal drug manufacturing site.
* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:
REGULATIONS. The Department of Environmental Conservation may immediately 

begin to develop and adopt regulations to implement this Act. The regulations take effect 
under AS 44.62 (Administrative Procedure Act).

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

CERTIFICATION OF EFFECTIVE DATE OF REGULATIONS. The lieutenant 
governor shall certify to the revisor of statutes the effective date of the initial regulations 
adopted by the Department of Environmental Conservation under sec. 3 of this Act.

* Sec. 5. Sections 1 and 2 of this Act take effect on the effective date of the initial 
regulations adopted by the Department of Environmental Conservation under sec. 3 of this 
Act.

* Sec. 6. Sections 3 and 4 of this Act take effect immediately under AS 01.10.070(c).



Alaska State Legislature
Representative Jim Holm 

District 9

Session
Capitol Building, Room 110 
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Phone: (907) 465-3466 
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Interim
119 N. Cushman St. 

Fairbanks, AK 99701 
Phone: (907) 456-7423 

Fax: (907)451-9293

Date: January  31,2003

To: Represent?tive Lesil M cGuire,
C hair House Judiciary Committee

From: Representative Jim  Holm

Re: House Bill 59 “Cleanup of Illegal Drug Sites”

I herby request a hearing of House Bill 59 “Cleanup of Illegal Drug Sites,” in the House 
Judiary Committee at your earliest convenience.

JH/jg



Alaska State Legislature
Representative Jim Holm 
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Session
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Interim
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Sponsor Statement 
House Bill 59

“An act relating to the evaluation and cleanup of sites where certain controlled substances 
may have been manufactured or stored, and providing for an effective date”

Alaska currently does not have basic standards for the cleanup of illegal drug labs. House 
Bill 59 will set standards and basic requirements for the cleanup of those sites to 
guarantee the safety of future residents.

Over the past four years, over ninety methamphetamine labs w re discovered in Alaska. 
These labs were found in apartments, hotels, cabins, mobile homes, and even on boats. If 
left untreated, chemicals from “cooking meth” can be extremely hazardous and pose a 
serious threat for future residents, particularly children.

House Bill 59 will require that once law enforcement agencies discover an illegal lab, the 
property owner will be responsible to clean up the hazardous materials. A complete 
cleanup of the site will be needed before the structure can again be utilized. In order to 
demonstrate the property fit for habitation, the owner must provide test results showing 
the levels of contamination below Department of Environmental Conservation (DEC) 
limits.

House Bill 59 stipulates that the DEC or a law enforcement entity will provide 
information to the owner on required testing procedures and guidelines for cleanup. 
Additionally, a list of laboratories that may be used for determining whether the property 
is fit for use will be provided to the property owner.

House Bill 59 also stipulates full disclose to future buyers if the property was used as an 
illegal drug site and was not properly cleaned to DEC standards.



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M January 21, 2003

SUBJECT: Illegal Drug Sites (HB 59)

TO: Representative Jim Holm 
Attn: Jos

FROM: Terri Lauterbach 
Legislative Coun

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement of its 
contents. If you would like an interpretation of the bill as it may apply to a particular set 
of circumstances, please advise.

Section 1. Describes the purpose of the bill.

Section 2. Requires testing of property before continued use if a law enforcement officer 
has determined that the property was an illegal drug manufacturing or storage site. 
Declares that the property is unfit for use if it doesn't meet the limits set by the 
Department of Environmental Conservation for lead, mercury, methamphetamines, or 
volatile organic compounds. Requires decontamination, if done, to be done according to 
guidelines set by DEC. Specifies miscellaneous other duties for DEC and for the 
property owner.

TML:med
03-040.med
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W h a t  a r e  p o s s i b l e  health ef f ects f rom e x p o s u r e  to m e t h  lab 

c o n t a m i n a n t s ?

Many of the contaminants present during meth's cooking process can be harmful 
if someone is exposed to them. These contaminants can cause health problems 
including respiratory (breathing) problems, skin and eye irritation, headaches, 
nausea and dizziness. Acute (short-term) exposures to high concentrations of 
some of these chemicals, such as those law enforcement officers face when they 
first enter a lab, can cause severe health problems including lung damage and 
burns to different parts of the body.

There is little known about the health effects from chronic (long-term) exposure to 
contaminants left behind after a meth lab is dismantled. Until the contaminants 
have been identified, their quantities measured, and their health effects known, 
MDOH advises property owners to exercise caution and use the safest possible 
cleaning practices in dealing with a former meth lab property and any possible 
remaining contamination.

The potential health effects depend on

• the specific chemicals to which a person is exposed
• how much of each chemical to which a person is exposed,
• how long a person is exposed, and
. the health condition of the person being exposed.

Exposure to meth residues may cause symptoms similar to those 
experienced by meth users.

Exposure to volatile organic compounds (VOCs) may cause 
symptoms such as nose and throat irritation, headaches, dizziness, 
nausea, vomiting, confusion and breathing difficulties. Benzene is a 
VOC known to cause cancer.

Acids or bases will cause a burning sensation on the skin and in 
mucous membranes, and can cause severe eye damage. Exposure 
to metals and salts can cause a wide range of health effects 
including respiratory irritation, decreased mental function, anemia, 
kidney damage and birth defects

http://www.kci.org/meth_info/meth_cleanup.htm


http://www.kci.org/meth_info/neighborhood_lab.htm

IS  T H E R E  A  M E T H  L A B  C O O K I N ' IN  Y O U R  

N E I G H B O R H O O D ?

M a n y  p e o p l e  m a y  b e  u n a w a r e  that they're living n e a r  a  m e t h  lab. H e r e  

a r e  s o m e  things to look for:

. Unusual, strong odors (like cat urine, ether, ammonia, acetone or other
chemicals).

• Residences with windows blacked out.
. Renters who pay their landlords in cash. (Most drug dealers trade

exclusively in cash.)
. Lots of traffic - people coming and going at unusual times. There may be

little traffic during the day, but at night the activity increases dramatically.
. Excessive trash including large amounts of items such as: antifreeze

containers, lantern fuel cans, red chemically stained coffee filters, drain 
cleaner and duct tape.

• Unusual amounts of clear glass containers being brought into the home.

http://www.kci.org/meth_info/neighborhood_lab.htm


P r e s e n c e  of the following i t e m s  could i n d i c a t e  the e x i s t e n c e  of a  m e t h  

lab:

Alcohol 
Ether 

Benzene 
Toluene/Paint Thinner 

Freon 
Acetone 

Chloroform 
Camp Stove Fuel/Coleman Fuel 

Starting Fluid 
Anhydrous Ammonia 

"Heet"
White Gasoline 

Phenyl-2-Propane 
Phenylacetone 

Phenylpropanolamine 
Iodine Crystals 

Red Phosphorous 
Black Iodine 

Lye (Red Devil Lye)
Drano

Muriatic/Hydrochloric Acid 
Battery Acid/Sulfuric Acid 

Epsom Salts 
Batteries/Lithium 

Sodium Metal 
Wooden Matches 
Propane Cylinders 

Hot Plates 
Ephedrine (over-the-counter)

Cold Tablets 
Bronchodialators 
Energy Boosters 

Rock Salt 
Diet Aids

If you suspect a meth lab in your neighborhood call

t h e  p o l i c e



P a g e  i  o f  1

Fairbanks Daily News-Miner

Drug lab raided
By KYLE HOPKINS 
Staff Writer

Friday, January  31, 2003 - Authorities arrested two men Thursday night at a Van Horn Road residence in a suspected 
melhaniphetamine operation linked to a pair of arrests earlier this week.

“Fairbanks has got a problem with meth labs," said Alaska State Trooper Teague Widmier, case supervisor for the two recent 
busts. W idmier is a member of the Fairbanks statewide drug unit, which with enough time could find multiple labs every week 
in the city and nearby communities, he said.

The unit served a warrant just before 5 p.m. at 3330 Van Horn Road, a trailer and addition that troopers have long suspected 
housed a meth lab. Je lf Lees, 39, was arrested outside the residence, said Sgt. Ron Wall, unit supervisor.

Lees is charged with a probation violation.

The team arrested Bruce H. Gillam, 40, inside the home and found an active, medium-sized lab, Wall said. Gillam, who lives 
at the residence according to borough records, is accused of possession of methamphetamine. Both men could face 
additional charges.

“Charges regarding the manufacture of methamphetamines will be referred to the D.A.'s office," Wall said.

On Tuesday, troopers found a small-scale lab in the Gold Rush Estates trailer park and charged Cinda J. Ingles, 44, and 
Harold T. Griffin, 79, on charges of possessing finished methamphetamines.

Statements by Griffin, a cab driver, led investigators to the Van Horn residence, where Ingles would travel by taxi and deliver 
methamphetamine ingredients, W idmier said.

"This is all manufactured for sale and there was a large quantity of processed meth that was on Mr. Gillam at the time the 
warrant was served," W idmier said.

Troopers suspected illegal activity was under way at the Gold Rush Estates residence for about a year, but in recent weeks 
enough evidence surfaced lo serve a warrant.

The Fairbanks North Star Borough's hazardous materials team responded Tuesday night to handle the active chemicals. The 
drug unit team includes members of the Alaska Slate Troopers, Fairbanks Police Department, UAF Police Department and 
the Drug Enforcement Agency.

Inside the residence, authorities found an open safe containing assault rifles. Although dusty, the weapons appeared to have 
been handled recently, W idmier said.

In 2001, police reported finding Gillam with a small amount of methamphetamines after his vehicle caught fire on the 
Richardson Highway.

Contact Kyle Hopkins at 459-7593 or khopkins@ newsminer.com

h itn :/ /w w w .n o w s - m in e r .c o m /c d a /a rt ic !e /n r in t/0 .1 6 7 4 .1 ! 3 % 7 E 7 2 4 7 % 7 E l  14 9 0 0 9 .0 0 .h tm I 1 /31/2003

http://www.nows-miner.com/cda/artic!e/nrint/0.1674.1

