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Initiative and Referendum in the 21stCentury

Single Subject Rules

Single subject rules require that an initiative address only one question or issue. Such rules
benefit the initiative process because they make initiatives simpler and easier to under —
stand. There isa danger in permitting a popular vote on a measure that addresses multiple,

distinct subjects. How might a voter express his support of one subject but his rejection of

another in such a situation? The lack of a single subject rule also leaves the door open to
proponents who might try to make an unpopular idea more palatable by pairing itwith a

popular idea in a single initiative. In such cases, it is impossible to determine the majority"s

viewpoint on an issue.

Recommendation 3.2: States should adopt the single subject rule to enhance
clarity and transparency in the initiative process.

Single subject rules also are common 1in legislatures- 41 states have constitutional provi—

sions stipulating that bills may address only one subject, and several others have chamber

rules for single-subject bills.
Among the groups that express support for single subject rules are:

Speakers Commission on the California Initiative Process (2002),

Professor Joseph Zimmerman (in testimony before the task force, February 2002),
California League of Women Voters (1999),
Nebraska Petition Process Task Force (1995),

California Policy Seminar (1991), and
Los Angeles Times (1990).

Currently, the following 12 initiative states require that initiatives address no more than

one subject. Wide variation exists in how these states define "single subject” and in how

courts have interpreted the definitions.

Alaska Florida Oklahoma
Arizona Missouri Oregon
California Montana Washington

Colorado Nebraska Wyoming

Banning Similar Measures from the Ballot for a Specified Period of Time

Banning the same or a substantially similar measure from reappearing on the ballot for a

specified period of time helps to reduce the number of measures on the ballot.

Recommendation 3.3: |Ifan initiative measure 1is rejected by voters, states should

prohibit an identical or substantially similar initiative measure from appearing on

the ballot for a specified period of time.

Five states currently prohibit the same or a substantially similar measure from reappearing
on the ballot for a specified period of time after it is rejected by voters. Time periods range
from two years in Mississippi to five years in Wyoming. [Ifan initiative is found to be the

same or substantially similar to an initiative that appeared on the ballot within the speci—

fied time frame, state election officials deny the proponent®s initiative application.

National Conference. Jof State Legjslatures
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In none of these states are the terms “Same™ and “Substantially similar” defined in statute or

the constitution. The decision about whether a measure
similar™ is left to a state official, generally the states chief election officer or, ultimately, the

is the "same" or "substantially

courts.
Table 3. Stateswith Bans on Same/Substantially Similar Initiatives
Language of the Ban Time Period
Massachusetts A measure cannot be substantially the same as any Six years (banned from next
measure that has been qualified for submission or two biennial state election!)
appeared on the ballot at either of the two preceding
biennial state elections.
Mississippi Ifan initiative is rejected, no initiative petition pro— Two years
posing the same or substantially the same amendment
shall be submitted to the electors.
Nebraska The same measure, either in form or In essential sul Three years
stance, shall not be submitted by Initiative petition
more often than once in three years.
Oklahoma Any Initiative measure rejected by the people cannot Three years
be again proposed by Initiative within three years by
less than 25 percent of the legal voters.
Wyoming An Initiative petition may not be filed f,,r a measure Five years

substantially the same as that defeated by an initiative
election within the preceding five years.

Source: National CunIm®nerof Stair Ligud Miira. April 2002

In many states, a similar restriction is imposed on the legislature, prohibiting bills that

have been defeated (or bills that are substantially the same as ones defeated) from being

reintroduced- either as a bill or an amendment- during the same legislative biennium.

Florida, Mississippi, Ohio and Wyoming are examples of initiative states with such rules

for their legislatures.

Table 4 summarizes all initiative subject restrictions.

Table 4. Inii ;afNe Subject Restrictions

Other Subject Restrictions

Single Subject?
No revenue measures

Alaska Yes
N o appropriations
No acts affecting the judiciary
No local or special legislation
Arizona Yes None
Arkansas No None
California Yes May not include or exclude any political subdivision of the state from

application or effect.
May not contain alternative or cumulative provisions wherein one or

more or those provisionswould become law, depending upon the casting
of a specified percentage of votes for or against the measure.

National Conference of State Legislatures
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Colorado

Florida

Idaho

I11linois

Maine

Massachusetts

Michigan

Mississippi

Missouri

Montana

Nebraska

Nevada

Initiative and Referendum in the 21stCentury

Table 4. Initiative Subject Restrictions (continued)

Single Subject?

Yes

Yes

No

Yes

No*

No

No

Yes

Yes

Yes

No

Odier Subject Restrictions
None

May not include limitationson the power ofgovernment to raise revenue.
None

Allowed only for amendment of constitutional Article IV, relating to
structural and procedural subjects concerning the legislative branch.

Any measure providing for an expenditure of funds in excess of those
appropriated becomes inoperative 45 days after the legislature convenes.

N o measures relating to:

« Religion

e The judiciary

* Specific appropriations

« Local or special legislation

e The 18" amendment of the constitution

« Anything inconsistentwith the rights of Individuals as enumerated in
the constitution

A measure cannot be substantially the same as any measure that has

been qualified for the ballot or appeared on the ballot in either of two

preceding general elections.

Tile initiative power extends only to laws that the Legislature may

enact.

The initiative cannot be used to amend/repeal the:

« Bill of Rights

« Public employees” retirement system

e Right-to-work provision

< [Initiative process

Only first five certified measures may go on ballot

If a measure is rejected by voters, no lIdentical or substantially similar
measure may go on ballot foraminimum of two years.

Ifan Initiative requires areduction ingovernment revenue or a reallocation
from currently funded programs, the initiative text must identify the
program or programs whose funding must be reduced or eliminated to
implement the initiative.

N o appropriations of money other than new revenues created and

provided for by the initiative.
Cannot be used for any purpose prohibited by the states constitution

N o appropriations
No local or special laws

Limited to matters that can be enacted by legislation and cannot interfere
with Legislatures ability to direct taxation for state and governmental
subdivisions.

The same measure cannot be initiated more often than once in three

years.

No appropriations
Cannot require an expenditure of money unless a sufficient tax isprovided
as part of the initiative proposal.

National Conference of State Legis'atures
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Table 4. Initiative Subject Restrictions (continued)

Single Subject? Other Subject Restrictions

North Dakota No No emergency measures
No appropriation measures for the support and maintenance of state

departments and institutions

Ohio No May not be used to pass a law:
¢ Authorizing any classification of properly for the purpose of levying
different rates of taxation thereon
* Authorizing the levy of any single taxon land, land values or land sites
at a higher rate or by a different rule than isapplied to improvements

thereon or to personal property

Initiatives rejected by the voters cannot be proposed again for three years

Oklahoma Yes

by less than 25 percent of the states legal voters
Oregon Yes None
South Dakota No N o private or special laws
Utah No None
Washington Yes None
Wyoming Yes Cannot be used to:

* Dedicate revenues

* Make or repeal appropriations

« Create courts

* Define the jurisdiction of courts

e Prescribe court rules

* Enact local or special legislation

* Enact legislation prohibited by the Wyoming constitution

The same measure cannot be Initiated more often than once in five

years.

*InlInu? Aewtoonducted InM -y 2007, tirtianofiMlililnMasuchusdlsMid tretal though tiutstatedots not liavasingleVihJixi rule. kooal iavran®oulmmit tuten
InftU econtainonlys bjtctt tutart notinjor nutual lyrfi-bdial. Counilucelntopirtnirtalti lavloiikuiitiai *. . .uneuii |ikntiryecoinitimi viiKfuwvjtic licai
Jubjo of [tte] Inftiativepetition ran reesorebly *Mid toI* grmunr.”

Source: Natioral Conferenceof Stair Lrgldaium, January 2002.

Other Ideas for Reform
Restrictions on the Dedication of Revenue

Initiative measures that mandate the expenditures of large amounts of public revenue with—
out including a new dedicated revenue source (such as taxes or fees) can make itdifficult for
the legislature to continue to fund existing state services and programs. In addition, initia—
tives that increase or create new taxes to fund new or existing programs negatively affect the

legislatured ability to impose reasonable taxes to fund necessary programs for citizens.

Although the task force agreed that initiatives limiting or dedicating revenue or otherwise

imposing fiscal policies can be a significant problem- perhaps even the most serious prob—
lem- in the initiative process, members were unable to agree on a specific recommenda —

tion to address the issue.

National Conference of State Legislatures
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The City Club of Portland recommended in 1996 that Oregon §initiative process be changed
so that initiatives that dedicate revenue or require appropriations in excess of S500.000 per

year should be required to provide new revenues.

Eleven states currently have restrictions on the use of the initiative with regard to appro—

priations and funding mechanisms.

Table 5. Restrictionson Imposing Fiscal PoliciesVia the Initiative

Restriction

Alaska N o dedication of revenues or making or repealing appropriations.

Florida Tax or fee Increases require a 2/3 vote to pass.

Maine Expenditures In ar. amount in excess of available and unappropriated state funds remain
inoperative until 45 days after the regular legislative session, unless the measure provides for
raising new revenues adequate for its operation.

Massachusetts May not be used to make a specific appropriation from the treasury. However, ifsuch a law.
approved by the people, isnot repealed, the legislature must raise by taxation or otherwise
and appropriate such money asmay be necessary to carry such law into effect.

Mississippi Sponsor must identify in the text of the Initiative the amount and source of revenue required
to implement the initiative. Initiatives requiring a reduction in government revenue or a
reallocation from cunently funded programs must identify the program(s) whose funding
must be reduced or eliminated to implement the initiative.

Missouri May not appropriate money other than new revenues created and provided for by the initiative.

Montana May not appropriate money.

Nebraska No measure that interferes with the Legislature™s ability to direct taxation of necessary
revenues for the state and its governmental subdivisions.

Nevada No appropriations or other expenditures of money, unless such statute or amendment also

North Dakota

Wyoming

Source: Natiuiul

imposes a sufficient tax or otherwise constitutionally provides for raising the necessary revenue.
N o appropriations for the support and maintenance of state departments and institutions.

N o dedication of revenues or making or repealing appropriations.

anu* ofSiale Li-ghdjiuirs. April 2002

Recent Legislative Action

A total of 29 bills dealing with initiative subject matter were introduced in 14 states be —

tween 1999 and 2002. None have passed to date. Among the most common subjects

were:

- Prohibiting or restricting appropriations and reductions in state revenue via an initia—
i—

tive (considered in Arizona, Mississippi and Washington); a bill is pending in Mich
gan that would prohibit using the popular referendum for acts whose primary purpose

iIs to make appropriations or meet deficiencies in state funds.

National Conference of State Legislatures
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- Strengthening and providing for interpretation of single subject rules (pending in Cali—

fornia; also considered in Oidahoma).

- Making it more difficult to propose and pass wildlife measures (considered in Alaska,

Massachusetts, Oklahoma and Washington).

. Banning a measure that is failed by voters from returning to the ballot for a specified

period of time (considered in Maine and Oregon).

Other measures that address initiative subjects included a 1999 bill in Arizona that would
have established a four-year sunset provision for initiatives that establish the functions or
activities of a state agency; a 1999 Oregon bill that would have prohibited initiatives that

result in the taking of private property; and a pending bill to enact an initiative procedure

in New Jersey that would be limited to campaign finance, lobbying, government ethics

and election procedures. A failed 1999 bill in Oregon would have limited initiative amend —

ments to the constitution to the structure and powers of government and the rights of

people with respect to their government, and would have prohibited initiated constitu—

tional amendments that dedicated or appropriated revenue, repealed appropriations, or

required expenditures in excess of $500,000 per year.

National Conference of State Legisiatures
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4. The Drafting and

Certification Phase

Recommendations

Recommendation 4.1: States should require a review of proposed
initiative language by either the legislature or a state agency. The
review should include non-binding suggestions for improving the
initiatives technical format and content, and should be public
information.

Recommendation 4.2: States should require the drafting and
certificationofa ballot titleand summary for each initiative proposal .
Ballot titlesmust identify the principal effect of the proposed initiative
and must be unbiased, clear, accurate and written so that a "yes”Vvote

changes current law.

Recommendation 4.3: Statesshould require the drafting ofa fiscal
impact statement foreach initiative proposal. The statementshould
appear on the petition, in the voter Information pamphlet, and on

the ballot.

Recommendation 4.4: Statesshould establisha review process and
an opportunity for public challenge of technical matters, including
adherence tosingle subject rules, and ballot title, summary and fiscal
note sufficiency, to be made prior to the signature-gathering phase.

proponents recognize constitutional

Overview

Certifying an initiative for signature collection is an in—
volved process with many steps and deadlines. No two
states have exactly the same certification requirements.

Generally, however, the process includes these steps:

1) Drafting the initiative proposal;
2) Preparation of a ballot title and summary;
3) In some states, preparation of a fiscal analysis; and

4) Technical challenges to ballot titles, summaries and

Drafting the Initiative Proposal

Often, initiatives are drafted by citizens who have little or

no legal background or expertise.
professional bill drafting staff available to proponents may

Making the legislatures

help to prevent errors in drafting and ensure that a

proposals language is in the proper form and harmonizes
Advice

with other constitutional or statutory language.

from the legislature’s legal experts also may help initiative

flaws and unintended consequences of their proposal.

Correcting such problems early in the process can help proponents avoid costly court battles

later In the process.

help improve the quality and consistency of initiative measures.

ments and recommendations of such a review process is important because

In short, assistance and advice from

legislative bill drafting staff may
Making public the com —

it can draw

attention to issues that otherwise might escape public notice.

Recommendation 4.1:

guage by either the legislature or a state agency.

binding suggestions for improving the initiatives technical

States should require a review of proposed

initiative lan—
The review should include non —

format and content,

and should be considered public information.
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Similar reforms have been proposed by the following!

California League of Women Voters (1999),
City Club of Portland, Oregon (1996), and
Nebraska Petition Reform Task Force (1995).

Presently, some states offer no assistance or advice to initiative proponents on the draft of

their proposed law. The states that do offer assistance generally have one of two basic levels

of review, which may be provided either prior to filing the initiative or upon filing. In some
is reviewed to ensure it meets the legal
11 states

states, the review is purely technical; the proposal
requirements for format and style and adheres to drafting conventions. However,
go further and offer some sort of drafting assistance in order to improve the quality and

consistency of initiative proposals. In these states, sponsors may take a draft or even just an

idea to a legislative office for assistance with the form and content of the initiative before

submitting the proposal to the appropriate state official. Sponsors® acceptance of any

recommendations made 1is optional. Table 6 contains a list of technical and content-ori—

ented state agency review.

Table 6. State Agency Review

Technical Content Who Reviews
Alaska No Optional Department of Law
Arizona Mandatory* No Secretary of State
Arkansas Mandatory No Secretary of State
California Optional Optional Legislative Counsel
Colorado Mandatory Mandatory Legislative Council and Legal Services
Florida Mandatory No Division of Elecdons
Idaho Mandatory Mandatory Attorney General
I1inois No No N/ZA
Maine Mandatory No Secretary of State
Massachusetts Mandatory Mandatory Attorney General
Micltlgan Optional No Bureau of Elections
Mississippi Mandatory Mandatory Revisor of Statutes
Missouri Mandaiory No Secretary of State and Attorney General
Montana Mandatory Mandatory Legislative Services Division and Attorney General
Nebraska Mandatory No Revlsor of Statutes
Nevada Mandatory No Secretary of State
North Dakota Mandatory No Secretary of State and Attorney General
Ohio No No N/A
Oklahoma Mandatory No Attorney General and Secretary of State
Oregon Optional Optional Lrgislative Counsel and State Treasurer
South Dakota Mandatory No Director of Legislative Research Council
Utah Mandatory Mandatory Lieutenant Governor
Washington Optional Optional Assistant Code Revlsor
Wyoming Mandatory Mandatory Secretary of State; Legislative Service Office and

el e R QLR MMM i
Source Naticrel mnlnunrofaalrb/id]UTVApilzooz

Of die 11 states that offer some sort of drafting assistance, a wide range of services is offered.
In at least four states- California, Massachusetts, Montana, and Oregon- initiative spon—

sors may take a draft or just an idea to drafters in their state for assistance. California serves

as an example of a state that offers extensive assistance to proponents during the drafting

National Conference of State Legisiatures
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process. There, an initiative sponsor may take an idea to the Legislative Counsel, and a staff

member will draft the language of the initiative for the sponsor.

Case Study: Initiative Drafting and State Agency Review
Colorado's Review and Comment Process

In Colorado, the Legislative Council staff and Legislative Legal Services conduct a pub —
lic hearing to present their review and comments on proposed initiatives. The com—
ments are intended to help proponents clarify their proposal, but they are not required
to accept any suggestions offered by legislative staff. The meeting, held in the Capitol,
is open to the public and although people who may oppose a measure are welcome to
attend, no testimony or comments are accepted from anyone other than the propo—
nents. The meeting is taped and becomes public record. Proponents are required to go

through this process before they can move on to the next step of setting a title.

Preparation ofa Ballot Title and Summary

The ballot title and summary are arguably the most important part of an initiative in terms
of voter education. Many voters never read more than the title and summary of the text of

initiative proposals. Therefore, it is of critical importance that titles and summaries be

concise, accurate and impartial,.

Recommendation 4.2: States should require the drafting and certification of a
ballot title and summary for each initiative proposal. Ballot titles must identify
the principal effect of the proposed initiative and must be unbiased, clear, accu—

rate, and written so that a "yes" vote changes current law.

Presently, a wide range of procedures exists in states for ballot title setting. In Colorado
there is a special Ballot Title Board. |Initiative proponents must appear before the board,
which assigns a title, before the sponsor is authorized to gather signatures. In some states,
the title iswritten by the sponsor, subject to the approval of a state official. In other states,
the ballot title is written either by the attorney general, secretary of state or lieutenant

governor. Table 7 contains a detailed list of who drafts ballot titles.

Table 7. Drafting the Initiative Title

i"arty Responsible for Drafting Title Where to File Challenge
Petition Ballot
Alaska Proponent (approved Lc. Governor and Superior Court
by Lt. Governor) Attorney General
Arizona Proponent Proponent (approved by Superior Court
Attorney General)
Arkansas Proponent (approved Proponent (approved by Supreme Court
by Attorney General) Attorney General)
California Attorney General Attorney General Sacramento County District
Court
Colorado Secretary of State and Secretary of State and Supreme Court
Ballot Title Board Ballot Title Board
Florida Proponent (approved Proponent (approved by Supreme Court
by Secretary of State) Secretary of State)
Idaho Attorney General Attorney General Supreme Court
Iinois Proponent (approved Proponent (approved Not specified in law

by Board of Elections) by Board of Elections)
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Table 7. Drafting the Initiative Title (continued)

Party Responsible for Drafting Title

Petition

Ballot
Secretary of State

Where to File Challenge

Superior Court

Maine Secretary of State
Massachusetts Proponent (approved Secretary of State (approved Supreme Judicial Court
by Attorney General) by Attorney General)
Michigan Proponent Director of Electionswith the State District Court
approval of the Board of State
Canvassers
Mississippi Attorney General Attorney General Circuit Court of 1*<Judicial
Districtof Hinds County
Missouri Secretary of State Secretary of State Circuit Court of
Cole County, appeal to
Supreme Court
Montana Attorney General Attorney General District Court in
Lewis and Clark County
Nebraska Same as summary by Attorney General District Court
proponent
Nevada None None N/A

North Dakota

(Full text only)
Secretary of State and
Attorney General

(summary only)
Secretary of State and
Attorney General

Supreme Court

Not specified in law

Ohio Proponent (approved Proponent (approved by
by Attorney General) Attorney General)
Oklahoma No separate title; sum—  Proponent (approved by Supreme Court
mary serves as title Secretary of State and
Attorney General)
Oregon Attorney General Attorney General Supreme Court

South Dakota
Utah

Washington

Wyoming

None required
None required

Attorney General

Proponent

Attorney General

Office of Legislative Research
and General Counsel
(approved bv Lt. Governor)
Attorney General

Secretary of State

Circuit Court
Supreme Court

Thurston County Superior
Court

District Court of Laramie
County

Source: Naibmj I Cimfi-nritctVifu_cLegubtuics, January 002
At the time the ballot title is drafted, the title-setting entity often includes a statement of
what the result of a "yes" vote means if the measure is passed and what the result of a "no
In Oregon, this statement is drafted by the attorney
In Washington, the ballot title, drafted by the

vote means if the measure is defeated.

general and may not exceed 25 words.

attorney general, consists of three parts: a statement of the subject of the petition in 10

words or less, a concise summary in 30 words or less, and a question crafted in a way that

clearly defines what a “es"™ and a "no" vote mean.

Two types of summaries are drafted for initiatives. The first is the summary that appears on

it is usually drafted by the same person or agency that drafts the ballot title.

the petition:
is discussed further

The other summary appears in the voter information pamphlet, which

in chapter six. 1In all states, the summary, whether drafted by proponents, the attorney

general, secretary of state, or another state agency, is a concise statement of the main points

of the proposed measure. Proposed initiative summaries in all states are required to be

impartial and non-argumentative. The number of words usually is limited; in Washing—

ton, it is limited to 75 words written by the attorney general, and in Florida, it also is

National Conference of State Legisiatures
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limited to 75 words written by the sponsor, with the approval of the secretary of state.

Initiative and Referendum in the 21st Century

table 8 for a detailed description of state procedures for drafting summaries.

Table 8. Drafting the InitiativeSummary

Party Responsible for Drafting Title

Petition
Alaska Lt. Governor and
Attorney General
Arizona None
Arkansas Proponent (approved
by Attorney General)
California Attorney General
Colorado None
Florida Proponent (approved
by Secretary of State)
Idaho Attorney Genera!
IHlinois Proponcn® (approved
by Board of Elections)
Maine Revisor of Statutes,

approved by
Secretary of Stale
Massachusetts Secretary of State
(approved by
Attorney General)

Michigan None
Mississippi Attorney General
Missouri None

Montana Attorney General
Nebraska Proponent
Nevada None

Nortii Dakota Secretary of State
(approved by
Attorney General)
Ohio Proponent
(approved by
Attorney General)
Oklahoma Proponent
(approved by Secretary
of State and Attorney

General)
Oregon Attorney General
South Dakota None
Utah None
Washington Actorncy General
Wyoming None

Saurce: National Cum Ihtiktol StaleLiglaiuii*. January 2002

National Conference of Slate Legislatures

Ballot
Proponent (approved by
Lt. Governor
Secretary of State (approved
by Attorney General)
Proponent (approved by
Attorney General)
Attorney Genera!

Secretary of State and

Ballot Title Board
Proponent (approved by
Secretary of Slate)

Attorney General

P/oponent (approved

by Board of Elections)
Revisor of Statutes (approved
by Secretary of State)

Secretary of State
(approved by
Attorney General)
Director of Elections
(approved by Board of
State Canvassers
Attorney General

Attorney General
Attorney General

Attorney General
Secretary of State and
Attorney General
Secretary of State
(approved by
Attorney General)
Proponent

(approved by
Attorney General)
Proponent

(approved by Secretary
of State and

Attorney General)
Attorney General
Attorney Genera!
Attorney General
Attorney General

Secretary of State

Where toFile Challenge
Superior Court
Superior Court
Supreme Court

Sacramento County
District Court
Supreme Court

Supreme Court

Supreme Court
Not specified in law _

Superior Court

Supreme Judicial Court

State District Court

Circuit Court of 1" Judicial
Districtof Hinds County
CircuitCourtofCole County,
appeal to Supreme Court
District Court in and for the
Countv of Lewis and Clark
District Court

Not specified in law

Supreme Court

Not specified in law

Supreme Court

Supreme Court
Circuit Court
Supreme Court
Thurston County
Superior Court
District Court of
Laramie County

See
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Preparation ofa Fiscal Analysis

important component of voter education on initiative pro—

Fiscal impact statements are an
informed

Voters often do not have the budgetary perspective necessary to make an

posals.
Often, they enact a measure and it is left to the legislature to

decision about an initiative.
determine where the money will come from, which can mean redirecting funds from other

programs.

Recommendation 4.3: States should require the drafting of a fiscal impact state—

ment for each initiative proposal. The statement should appear on the petition, in

the voter information pamphlet, and on the ballot.
initiative will have a monetary effect

It is currently the law in 12 states that, ifa proposed
A legislative

on the states budget, a fiscal impact statement must be drafted (see table 9).

fiscal agency generally writes it, and it appears on the petition, in the voter info pamphlet,

and/or on the ballot.

Table 9. Fiscal Impact Statements

Where It IsPublished
Voter information pamphlet

Who Prepares It
Join: Legislative Budget Cmte. (after measure
qualifies for ballot)
California Dept, of Finance. Joint Legislative Budget
Cmte., and Attorney General

Arizona

Petition, voter Information pamphlet,
and ballot (included in title prepared by
Attorney General)

Voter information pamphlet

Colorado Director of Research of the Legislative Council

Mississippi Legislative Chief Budget Officer Petition, voter information pamphlet,
and ballot (included in text)

Missouri State Auditor and Attorney General Petition, voter information pamphlet,
and ballot (included in title)

Montana Budget Director Petition, ballot and voter pamphlet

Secretary of State, in consultation with the Ballot, voter information pamphlet

Fiscal Analysis Division of the Legislative
Counsel Bureau

Obio Tax Commissioner

Secretary of State, Treasurer. Director of Dept,

Nevada

Voter information pamphlet
Voter information pamphlet, ballot

Oregon
of Administrative Services, and Director of
Dept, of Revenue

Utah Office of Legislative Research Voter information pamphlet

Washington Office of Financial Management, in consulta— Voter information pamphlet. Secretary of
tion with the Secretary of State. Attorney State We b site
General, and any other appropriate state or
local agencv

Wyoming Secretary of Slate and/or initiative sponsors* A newspaper of general circulation In

state and ballot

dmuﬂﬂmwﬂ Ikt ipect tptirmmtrii e dillirliylinT 1 WIM\E“H’]UI“

tilor [iropriikii Gl w2 w1 ball dillcontzinan iMirviiil range

“Hf Il firel tt inalod ”sael Inpactby BcSoii
dllas Q0). ilnScrriaryorSiaiiArmiutiniLiuml
ofival irflmiliiAbinilireira.

Source: Natioral Cnn TarlieunfSiatr Lichlaiuii-s, Ajn 112002.
it is meaningless unless the

even if voters have fiscal information,

One may argue that,
Simply attaching a dollar amount to a measure may

public knows how big the budget Iis.
information. To make a fiscal statement meaningful,
include printing pie

not provide enough itmust be consid—

in the context of the fiscal resources of the state. Suggestions

ered
impact of the proposed measure in the context of

charts or graphs to illustrate the fiscal
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The City Club of Portland, Ore., recommended in 1996 that the Secretary

state resources.
in the Voters ”Pamphlet that lists the

of State be required to prepare a general statement
estimated financial effects of each ballot measure upon the general fund and the combined

effect ifall were to be approved.

Case Study: Fiscal Analysis

California

If the Attorney General
die Department of Finance and the Joint Legislative Budget Committee are required to

determines that the initiative measure requires a fiscal analysis,

prepare an analysis within 25 working days from the date they receive the final version

initiative measure. The fiscal analysis includes either the estimate of the

of the proposed
or

amount of any increase or decrease in revenues or costs to state or local governments,

any opinion as to whether a substantial net change in state or local finances would result

if the proposed initiative measure is adopted. The fiscal analysis is part of the measures

title prepared by the Attorney General, which appears both on petitions and on the

ballot. It is also included in the voter information pamphlet.
Technical Challenges: Ballot Titles, Summaries and Fiscal Notes

If a sponsor or other qualified voter is dissatisfied with a title, summary or fiscal analysis,

most states have a procedure for challenging and petitioning to change it. In some cases,

however, the outcome of challenges is not decided until after the election, often after an

initiative has been passed by the voters. Proponents have expended a great deal of effort-

and often a great deal of money, as well- to gather signatures and qualify an initiative, and

are justified in judging it unfair when a measure is stricken by the court for a technical

reason after it has passed.

Although building a time period and a process for technical challenges into the certifica—

tion process cannot prevent post-election challenges entirely, it can encourage such chal—

lenges at an early stage in the process.

States should establish a review process and an opportu—

Recommendation 4.4:
including adherence to single sub—

nity for public challenge of technical matters,
ject rules, and ballot title, summary and fiscal note sufficiency, to be made prior to

the signature-gathering phase.

Similar reforms have been advocated by the following!

Wayne Pacclle, Humane Society of the United States (in testimony before the task force,

February 2002),

M. Dane Waters, I &R Institute (in testimony before the task force, December 2001), and

Citizens® Commission on Ballot Initiatives (California, 1994).

Nebraska®s challenge process, similar to other states”, serves as an example for how the
Any person dissatisfied with the title provided by the Attorney

process generally works.
asking for a different title and setting

General may file a petition with the district court,
is insufficient or unfair.

forth the reasons why the title prepared by the Attorney General
The dis—

The challenge must be filed within 10 days of the Attorney General®s decision.
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trict court then examines the measure, hears arguments, and certifies to the Secretary of

State a ballot title for the measure in accord with the intent of the proposed initiative.

In most states, any challenges to the title or summary of a ballot measure must take place

during the certification process; that is, before signature collection. However, in at least

two states, ballot titles are reviewed after signature collection.

the state Supreme Court hears challenges to ballot titles only after the signa—

In Arkansas,
In considering

ture-gathering phase is complete and a measure is certified for the ballot.

titles, the court either allows or disallows the initiative; it makes no attempt to rewrite the
title. If a title is disallowed, the measure is stricken from the ballot and proponents must

start over.

petitioners gather at least 10 percent of required signatures, Lhen submit the

In Florida,
includes a 15-word cap—

Proponents write their own title, which

ballot title for approval.
The Attorney General must submit the initia—

tion and a 75-word explanatory statement.
tive to the state Supreme Court for single-subject review and to ascertain that the ballot

title and summary comply with requirements for clarity and common language. The court

cannot rewrite the title, and if it disallows the title, all signatures gathered to date are
invalidated and proponents must start over. The courts strict application of the single—
subject rule since 1994 has resulted in a steep drop in the number of initiatives that appear

on the ballot in Florida. This pre-election judicial review, mandatory for all initiatives in

instance of a mandatory pre-election judicial review among all 24

Florida, is the only

Initiative states.

The timing of title and summary challenges in Arkansas and Florida is highly controversial,

and most initiative proponents regard it as unfair. Initiative proponents are forced to

later be ruled invalid, thus disqualifying their

circulate a petition with a title that may
in the qualification phase, and

Proponents may have spent large sums of money

initiative.
of last-minute court rulings that remove their otherwise qualified mea —

thus are resentful

sure from the ballot.

Case Study: Technical Challenges
Washington, D.C.

In Washington, D.C.,
thereby reducing instances of post-election technical challenges.

a time period and process for technical challenges are built into the

certification process, The
Board of Elections and Ethics drafts for each proposed initiative measure a short title (not

more than 15 words), a true and impartial summary statement (not more than 100 words),

and the proper legislative form of the measure. These are formally adopted by the board

ar a public meeting, and the initiative sponsor must be notified of the exact language

within five days of adoption. Also widiin five days of adoption, the board mast publish
the exact language in the D|Str|Ct 0fC0|Umb|a Reg|3ter. Any registered voter in the district

who objects to the title, summary or legislative form may seek review in the Superior

Court of the District of Columbia within 10 days of the publication of the language. The

court isrequired to expedite consideration. Ifno review issought during this time period,

the title, summary and legislative form are deemed to be accepted by die board.
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in Wash —

Single-subject challenges also are encouraged during the certification process
if it

refuse to accept an initiative measure submitted

ington, D.C. The board may
When that occurs,

determines that the measure isnot a proper subject of the initiative.
the person submitting the measure has 10 days after the boardd refusal to apply to the

Superior Court of the District of Columbia to compel the board to accept the measure.

Other Ideas for Reform
Post-Election Court Challenges

The number of initiatives challenged post-election in the courts has risen steadily in recent
decades. One study of initiatives passed in four states over a 40-year period found that

about half the initiatives passed during that time were challenged in court and more than

half of those challenged are held unconstitutional, at least in part.

Initiative proponents look to the courts routinely when they feel the initiative process itself

is in jeopardy. For example, consider the suit pending over whether petitioners can gather

signatures on U.S. Postal Service property (Inltlatlve & Referendum Institute \S. UmtEd States

POStaI S@che [U.S. District Court for the District of Columbia 1:00CV01246]). The suit

seeks to overturn the Postal Services regulation prohibiting citizens from collecting signa—

tures on initiative petitions on postal property.
Opponents of initiatives look to the courts just as often as proponents, however. When
they fail to achieve their political aim at the ballot box, they frequently take the fight to the

courts,

Another reason initiatives often end up in court after they are passed is that they are tech—

nically flawed. |Initiatives are drafted in private, often without the benefit of expert analysis
They are not subject to committee hearings, where testimony

from legislative bill drafters.
They do not go through the

may be offered both in support and in opposition to them.
process of consideration and amendment by two bodies before their final approval.
initiatives are not forced through the same process of dissection and refinement
As a result, the initiatives that the public

In

summary,

that a bill must endure before it becomes law.

votes on often contain errors, unintended consequences, conflicting sections, or unconsti—

tutional provisions.

Critics of the initiative system believe that post-election court challenges are dangerous to

the U.S. system of government. Challenges anger citizens, who often may assume that an

initiative would not have made it to the ballot if it were not constitutional, and they force

judges to make political decisions that are more appropriately made by the legislature.

Oregon provides a recent example of how judicial involvement in the initiative process can

rapidly grow. An initiative was recently challenged in Oregon on the grounds that it

violated the state"s single subject requirement. The states Supreme Court agreed that it

did, and declared the measure unconstitutional, That case spurred other single-subject

most notably a successful challenge to the state"s term
limits were declared unconstitutional because

challenges, limits law. Term limits

proponents, angered by the fact that term

they violated the single-subject rule, have vowed to search Oregon®s initiative history and
challenge as many as they can find on single-subject grounds, which could wreak havoc on

Oregong laws and its judicial system.

National Conference of State Legislatures



The Drafting and Certification Phese

Recent reform proposals addressing the proliferation of post-election court challenges have

been suggested in Nebraska and Washington. House Bill 1732 from Washingtons 2001

legislative session would have formed a three-mernber ballot measure rt ..
as to the constitutionality

vw committee,

The Secretary of State would be permitted to request an opinion

of any proposed initiative measure from this committee. After reviewing a measure, the
issue a report, including a summary of 100 words or less, stating its

committee would
The summary would appear in the voter infor—

opinion on the measure"s constitutionality.
A proponent dissatisfied with the committee®s opinion would be per—

mation pamphlet.
The court would consider whether

mitted to petition a review by the state Supreme Court.
the committee”s report is fair and reasonable, and may either permit the publication of the
or rewrite it. The committee$ reports could not be cited

summary, enjoin its publication,
review pro—

or construed in other cases as decisions on constitutionality, and the judicial

vided for in this measure would not preclude any court from subsequent consideration of

the constitutionality of a measure. Rather, the review process might give early warning to

initiative proponents of potential problems in their proposal. At a bare minimum, the

review process would simply generate more
The California Poli*.y Seminar made a similar recommendation

information for voters to consider as they cast

their votes. in 1991.

The Nebraska Legislature passed a similar proposal in the 1999-2000 biennium, but it

was not approved by the governor. LB 729 would have permitted the Secretary of State to

reject any petition that was constitutionally suspect. That vould have enabled proponents

to take it to court for an expedited hearing. Under this plan, the constitutionality of many

initiative measures could be determined early in the process,
in the signature-gathering and campaigning

before initiative proponents

have spent large amounts of time and money

stages of the process.

Recent Legislative Action

introduced 59 bills regarding pre-circulation requirements— which include

Nine states
impact statements- between 1999

drafting measures, ballot titles, summaries and fiscal

and 2002. Highlights include the following:

e In Oregon, the deadlines for the Secretary of State to send ballot title comments to the

Attorney General, the time period for Attorney General to revise draft ballot title, and

the deadline for a person seeking review of a ballot title have been modified.

e In Utah, title naming conventions were established for ballot propositions submitted
initiative

to the voters, and the standard of review in writing and judicially reviewing

and referendum ballot titles was clarified.

« In 2002, Washington passed SB 6571, requiring that a fiscal impact statement be

drafted by the Office of Financial Management for all initiatives that appear on the

legislative alternatives to initiatives on the ballot, and referenda, including those

ballot,
law requires the Secretary of State to

referred to the ballot by the legislature. The new

make the statement available online and include it in the state voters® pamphlet.

. In 2000 and 2001, Colorado passed bills that require fiscal impact statements on all

initiative measures and specify the content of the statements.
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0 A failed 2001 bill in Arizona would have created an eight-member Citizen Ballot Mea —
sure Committee and transferred the responsibility for drafting analyses of initiative
proposals from the Legislative Council to the new committee. The committee mem —
bers would have been appointed by the House and Senate majority and minority lead—

ership.
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5. T he Signature G athering P hase

Overview

Signature gathering is the most fundamental part of the

initiative process, and the most thoroughly populist and
grassroots part. The purpose of signature requirements is
to demonstrate that an initiative has a certain level of

public support before it goes to the ballot.

Statement of Organization

In some states, the campaign finance disclosure require—
ments do not take effect until a petition is qualified for

the ballot. The task force believes that the money spent

earlier in the process, particularly the money and sources
of money spent on gathering signatures, is of equal im—

portance to money spent on campaigning. Citizens should

have access to information about who is circulating a pe—

tition before they decide to sign it

Recommendation 5.1: States should require that

initiative proponents file a statement of organization
as a ballot measure committee prior to collecting sig—
natures. States should void any signature that isgath—

ered before a statement of organization is filed.
Fraud in the Signature Gathering Process

P aid vs. Volunteer Petitioners

Professional signature gathering has long been a part of

initiative politics. Paid signature gatherers were common
in both California and Oregon in the early 1900s. Ban —
ning paid signature gatherers, an early idea, was seen as a
way to stop wealthy individuals or groups from buying
their way onto the ballot. Ohio, South Dakota and Wash —

ington passed bans on paid signature gatherers in 1913

Oregon passed a bun in 1935, Colorado in
Until the 1980s,

and 1914.
1941, and ldaho and Nebraska in 1988.

Recommendations
Recommendation 5.1: Statesshould require that initiative
proponents fileastatement oforganization asaballot measure
committee prior tocollecting signatures. States should void

any signature that is gathered before a statement of

organization is filed,

Recommendation 5.2: Stalesshould provide for safeguards
against fraud during the signature-gathering process.

Safeguards should include:
A. Prohibiting tiiegiving or accepting ofmoney or
anything elseofvalue tosignor notsign a petition.
B. Requiring asigned oath by circulators, stating that
the circulator witnessed each signature on the
petition and that, to the best of the circulators
knowledge, the signatures are valid.
C. Requiring circulators to disclose whether they are

paid or volunteer.

Recommendation 5.3: Statesshould provide for an adequate
but limited time period for gathering signatures. The
deadline forsubmission should allow a reasonable time for

verification of signatures before the ballotmust be certified.

Recommendation 5.4: Statesshould establisha limiton the

length of time that verified signatures are valid.

Recommendation 5.5: Statesshould requireahighernumber
ofsignatures for constitutional amendments than isrequired

forstatutory initiatives.

Recommendation 5.6: To achieve geographical representation,
statesshould require that signatures be gathered from more

than one area of the state.

Recommendation 5.7: Each stateshould establisha uniform
process for verifying that the required number of valid

signatures has been gathered.

National Conference of State Legislatures

33



34

Initiative and Referendum in the 21st Century

courts upheld bens on paid signature gatherers. That changed in 1988, when the U.S.
Supreme Court invalidated Colorado®s ban in the Meyer \S. Grant, 486 U.S. 414 (1988)

decision,

North Dakota, Washington and Wyoming- tried to ban
All but North

Five states— Maine, Mississippi,

payment per signature, but to permit payment on a salary or hourly basis.

Dakota®"s and Wyoming®s have been invalidated by courts.

the vast majority of petition campaigns use paid circulators, who are paid between

Today,
initiative peth.ton with

$1 and $3 per signature. Very few campaigns attempt to qualify an

volunteer circulators, and even fewer do so successfully, Paid drives, on the other hand, are

much more successful. A campaign that has adequate funds to pay circulators has a nearly

100 percent chance of qualifying for the ballot in many states,
increase in reliance on paid circulators has increased the cost of qualifying an initiative.
costs for qualifying ballot

The

In California, it now costs more than $1 million. 1In Oregon,

measures for the 2000 election ranged from 565,000 to 5400,000, with most spending in

the neighborhood of 5100,000 to 5150.0C0. Average costs in other states generally range

between $70,000 and $100,000.

Oregon has tried a new idea for regulating paid circulators, The state defines paid circula—

tors as employees (in otiier states they generally are defined as independent contractors),

making them eligible for unemployment benefits. Signature collection firms now must

pay payroll taxes and unemployment insurance premiums and must meet minimum wage

requirements.

The U.S. Supreme Court®s opinions on petition circulators have made the prevention of fraud

1i. the signature gathering process very difficult for states. Since the 1988 Meyer \S. Grant

decision invalidated state bans on paid signature gatherers, it has become more difficult to

The argument that payment for signatures pro—

regulate the signature gathering process.
A federal judge in

motes fraud has met witli mixed reactions in courts around the country.
North Dakota agreed, and upheld North Dakota®s ban on payment-per-signature (hourly or
Federal judges in Maine and Washing—

salaried payments are permissible in North Dakota).
A

disagreed, and found no evidence of fraud among paid signature gatherers.
is that prohibiting payment for signatures

ton, however,
more worthy argument that is less often cited
protects the integrity of the initiative process by encouraging grassroots efforts that can suc—

ceed on nothing more than popular support and discourages signature gathering efforts that

can succeed only with large sums of money. Nevertheless, the U.S. Supreme Court has

removed the ban on paid signature gathere.s from initiative reformers "agendas.

Registered voter and Residency Requirements

In 1999, the U.S. Supreme Court struck down a Colorado law stipulating that only Colo —

rado registered voters could circulate initiative petitions in ViCtoria BUCkley \S. American
Constitutional Law Foundation, 119 s. ct. 636 (1999). Colorado argued that it should be

able to limit the ability to circulate petitions to those who are also qualified to vote on
them. At least 13 other states were affected by BUCkley \S. ACLF because they had similar

laws. Other states, including Mississippi, North Dakota and Oklahoma, require that cir—

Many of the states that previously had registered voter
including Arizona.

culators be residents of the state.

requirements changed their laws to require that circulators be residents,

California, Ildaho, Maine, Missouri, Utah and Wyoming. This requirement has fared bet-
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ter in the courts than the registered voter requirement, with federal courts upholding Maine$§

and Mississippi$ residency requirements.

If states cannot ban paid signature gatherers and they cannot require that signature gather—

ers be registered voters in the state, what can they do to ensure the integrity of the petition

process and protect it from fraud? They can enact laws that specifically address and pro—

hibit clear instances of fraud in the petition process.

Recommendation 5.2: States should provide for safeguards against fraud during

the signature-gathering process. Safeguards should include:

A. Prohibiting the giving or accepting of money or anything else of value to
sign or not sign a petition.

B. Requiring a signed oath by circulators, stating that the circulator wit—
nessed each signature on the petition and that, to the best of the circulator"s
knowledge, the signatures are valid.

C. Requiring circulators to disclose whether they are paid or volunteer.

At least 10 states prohibit the giving or accepting of money or anything else of value to sign

or not sign a petition. Those states are:

Arizona Mississippi
California Nebraska
Colorado Ohio

Idaho Washington
Maine Wyoming

Sixteen states currently require that petition circulators witness the placing of signatures on
the petition, and that they sign an oath affirming that to the best of their knowledge, each
Such an oath can discourage the kind of fraud some states have wit—
it was discovered that a circulator had forged

Other circulators

signature is valid.
nessed. For example, in 1998 in Arkansas,
several hundred signatures on a petition to do away with property taxes.

turned in petitions with signatures they had not witnessed, thus invalidating those signa—

tures. The petition eventually was stricken from the ballot after numerous instances of

fraud in the petitioning process were proven.

At least 10 states currently require circulators to disclose whether they are paid or volun—

teer, most often on the petition form itself.

Table 10. Paid/Volunteer Status Must be Disclosed

Where Disclosed

Alaska 0n the petition

Arizona 0n the petition

Colorado On aname lag

Idaho 0n the petition

Missouri Must filea form with the Secretary of State
Nebraska 0n the petition

Disclosed on registration form filed with the Secretary of State

North Dakota
0n the Circulators Compensation Statement (part or the petition)

Ohio
Oregon 0n the petition
Wyoming On the petition

Soturr: Nll(lmcoimhk ifSicn- 1-mhinies. F“h.]Nzouz
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In most states, petitioners have a limited period of time during which to gather the requi—

site signatures.

17 of the 24

Arkansas, Ohio and Utah,

The limits range from 60 days (Massachusetts) to four years (Florida).

initiative states, circulators have a year or more to gather signatures.

no time limits are set for circulating petitions.

In
In

Table 11 summa —

rizes circulation periods in the initiative states.

Alaska
Arizona
Arkansas
California

Colorado
Florida
Idaho

Maine

Massachusetts
Michigan
Mississippi
Missouri

Montana

Nebraska
Nevada

North Dakota
Ohio

Oklahoma
Oregon
South Dakota
Utah

Washington

Wyoming

Table 11. Circulation Periods

Circulation Period
1 year
2years
Unlimited
150 days

Gmnonths

'1years

18 months or until April 30 inan
election year, whichever occurs

earlier

2 yeais
lyear

60 days to submit to legislature;
42 days if legislature fails to act
180 days

1year
18 months
1year

2years
Constitutional: 291 days

Statutory: 316 days

1year
Unlimited

90 days
2years
1year

Unlimited
Direct: Gmonths

Indirect: 10 months

18 months

Sourer: Nebvni. il Cuml ikik\/’j.Sliﬂﬂ_rhlaluirv. May 2002.

Submission Deadline
Prior to the date the Legislature convenes (January)
mdays before the election
120days before the election
150 days after issuance of official summary; will be
placed on the ballot in the next election that isat least
131 days after it issubmitted
3 months before the election
91 days before the general election
May 1 in the year an election on the initiative will be
held, or 18 months from the date the petitioner re—
ceives the official ballot title from the Secretary of Slate,
whichever Is earlier

On or before the 50"" day after the convening of the
Legislature in first regular session: on or before the 25""
day after the date of convening of the Legislature in the
second regular session

14 days before the first Wednesday in December

Constitutional: 120 days before the election
Statutory: 10 days before beginning of a legislative
session

90 days before die firstday of die legislative session

6 months prior to the date of the next regular election
By the third Friday of the fourth month preceding the
election

4 months prior to the general election

Constitutional: third Tuesday inJune ofan even-num—
bered year

Statutory: second Tuesday in November of an even-
numbered year

90 days before the election

Consdtutional : 90 days prior to the general elecdon
Statutory: 10 days prior to legislative session

60 days prior to the date of the next general election
mdays prior to the general election

Constitutional: 1year before the next general election
Statutory: firstTuesday inMay inageneral electiony ar
Before June 1

Direct: 4 months prior to the next stale general election
Indirect: 10 days before the regular session of the
Legislature

Prior to the date the Legislature convenes for a regular

session
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Interestingly, longer circulation periods do not necessarily lead to an increased number of

Some of the states with the longest circulation periods- such as

initiatives on the ballot.
Some states with the shortest

Florida and Illinois—- have very few measures on the ballot.
such as California, Colorado and Washington- are among the states

circulation periods-
Providing more time for

with the highest number of initiatives that reach the ballot.

gathering signatures, therefore, should not lead to a flood of initiatives on the ballot.

The length of the circulation period is important to volunteer efforts, and increasing the

time for gathering signatures may be beneficial. Volunteer efforts are time-consuming
because they often are less well-organized and more often are subject to disruptions when

volunteers fail to show up. Longer circulation periods clearly benefit volunteer petition

drives.

Recommendations 5.3: States should provide for an adequate but limited time

period for gathering signatures.
sonable time for verification of signatures before the ballot must be certified.

The deadline for submission should allow a rea—

Recommendation 5.4: States should establish a limit on the length of time that

verified signatures are valid.

Crafting an appropriate limit on circulation periods is a delicate task. |If the period is too

short, volunteer efforts will be disadvantaged. However, if the period is too long, there is a

risk that voters may have moved between the time they signed the petition and the time it

issubmitted for verification, thus resulting in a higher percentage of invalid signatures.

Signature Requirements

State signature requirements for ballot access vary widely. Signature requirements usually

are based on a percentage of votes cast for a particular office- most often the office of

governor—- 1in the most recent election. 1In a few states, the requirement is based on total

votes cast, total registered voters, or total state residents.

In most states that have both a statutory and constitutional initiative process, there is a

higher signature threshold to qualify a constitutional initiative. The only exceptions are

The distinction exists because it is widely believed

Colorado, Massachusetts and Nevada.
Some

that amending the constitution should be more difficult than amending the statutes.
argue that a more effective manner of achieving this goal would be to

reformers, however,
initiatives than statutory initiatives. This

require a higher vote to approve constitutional
is supported by the fact that the higher signature threshold for constitutional

argument
provided proponents have ample

initiatives is rarely a barrier to achieving ballot status,

funds to pay signature gatherers. Nevertheless, it is the belief of this task force that the

sanctity of state constitutions demands that constitutional amendments be held to a higher

standard of popular support than statutory initiatives, including signature thresholds for

ballot access.

Recommendation 5.5 States should require a higher number of signatures for

constitutional amendments than 1is required for statutory initiatives.

Percentage requirements for signatures on statutory initiatives range from a low of 2 per—
cent of the resident population in North Dakota (12,844 for 2002 ballot access), to a high
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number of votes cast in the preceding election in Wyoming

of 15 percent of the total
because Wyoming is a small popula—

(33,253 signatures for 2002 ballot access). However,

tion state, there are other states where the actual number of signatures that must be gath—

ered is higher. The highest actual signature requirement for 2002 ballot access is Califor—

nia, where 419,260 signatures are required to place a statutory initiative on the 2002

ballot (equal to 5 percent of the votes cast for governor in the last election).

Percentage requirements for signatures on constitutional amendments range from a low of 3
percent of total votes cast for governor in Massachusetts (57,100 for 2002 ballot access), to a

high of 15 percent of total votes cast for governor in Arizona (152,643 for 2002 ballot access)

and Oklahoma (185,145 for 2002 ballot access). Once again, however, thanks to its large

population. California has the highest total actual signature requirement for 2002 ballot

access at 670,816 (equal to 8 percent of the votes cast for governor in the last election).

Geographic Distribution Requirements

initiative states are primarily rural, with a substantial proportion of their popula—

In states that follow this population pattern but that
it isnot only possible but com —

Many
tions centered in a few urban areas.

lack a geographic distribution requirement for signatures,

mon for initiative proponents to gather all their signatures in the state"s largest city. The

voters in the largest city, therefore, may decide for the stare as a whole what issues make the
ballot and what issues do not. Such a system gives urban voters an unfair advantage over

rural voters.

Recommendation 5.6: To achieve geographical representation, states should re—

quire that signatures be gathered from more than one area of the state.

Thirteen of the 24 initiative states currently require that signatures be gathered from around

Supporters of geographic distribution requirements say they are important be —

the state.
has support state—

cause they force initiative proponents to demonstrate that their proposal

not just among the citizens of the states most populous region. Critics say geo—

wide,
initiative proponents, since it

graphic distribution requirements place an unfair burden on

ismuch more difficult to gather signatures in rural areas than itis in urban areas. They also

claim that such requirements mean that fewer initiatives qualify for the ballot.

Polling data suggests that voters generally support the idea of requiring initiative propo —

nents to gather their signatures from various parts of the state, In fact, as recently as 1998,

voters in Wyoming approved of a legislative proposal to make that state's geographic distri—

bution requirement even more restrictive. A February 1995 poll conducted by the City

Club of Portland showed that Oregon voters also supported a geographic distribution re—

The fact that they later rejected a 2000 constitutional amendment on this very

quirement.
rather

issue may reflect their dissatisfaction with the stringency of that particular proposal,

than a drop-off in support for the general idea of geographic distribution requirements.

It should be noted that ldaho§ geographic distribution requirement was held unconstitu—

U.S. District Court in December 2001. In addition to a total number of

tional by a
to 6 percent of the state"s registered voters at the time of the last general

signatures equal
election, proponents had to gather signatures from 6 percent of the registered voters in 22

The decision currently is on appeal in the 9" U.S. Circuit of

of the states 44 counties.
if upheld, would affect geo-

Appeals, and it is unclear at this time whether this decision,
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R‘raphlc distribution requirements in other states. The 9" Circuit includes Montana and
evada, which also have geographic distribution requirements.

Tables 12 and 13 summarize the signature requirements for statutory and constitutional
initiatives, including geographic distribution requirements.

Table 12 Signature Requirements—Statutory Initiatives

Statutory Initiative
Signatures gIE af faphic

Requirement Dst lon
Alaska ]O%o total voles cast in last genera e% re5| one s nat re Vot 25

. o 27n‘ect|on d|str|cts
1 Arizona 10%of Votes cast for govemor inflas 10172

1 Arkansas g)/(ofvot&swstforgwermrmlastelecdor AL gnatuF&sfrogtpéllepéstn r]eglst%ar75

o
_ unti
1 fomia  Bof votesm go«ernorlnlast?edm 4940  Nore
Colorado g’e/&(laor\]/otescast I Sec. state In [ast b1 None
| Florida , L /A
B/ofoualified dectorsin previosdecion. - 4368 6°/ of r%lc%%rﬁ? eg/oters from
llinois /A
l1 aru]ne ]P%)of votes cast for governor inlast -~ 2101 Nore
1 Massachusetts ?/cof)vdesm forgovemorinlasteleion 57100 r&r?than Zwfsionatures
o oM One coun
| Mjgst?l iani 8/tofvotes castforgoverorin st election ZZI\%B one
M’ssou |p Profwisscatforgovemorinlastelecion 10732 Bofvotes cast for governar in
L%stelgon rgg]tr%tsf e 9
| Montana ~ Phofqualified dlectors instlle at lae 20510 5)/oofvoters|nat lpast
eqisative %ct?

INebrasska  Porregsteredvotersatthefiingceadine 7290 %} ﬁred VOLers In

| Nevaca 10%of total votes cast in last gererd 613 votes cast in the
ectlon fomatleast

election
17c0unties

| North Dakota  29%0f resident population of the state
| Of B O e 1% lE%oftot ote Cat for
overnor In last election, from

of the states 8B counties
1 Oklahoma ?e/ %votescastlnl eIectlon for B None
office recelvlngt est number
19 %;%gw;wwgm i
Direct: 109 Ind| ect: Footvotescast  Direct: 848 Direct 10 ndirect: Svofvotes

. ernorm last election ndw%@ castinat leest Dot the counties
1Was|||n on v?t ?t e%wernorl astelemon / Nore
| Wyomirlg ]E%o total voteS cast in last gererl - B3 15/00f resicents in & least 23
of the states Z3counties
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Table 13 Signature Requirements—Initiated Constitutional Amendments

. Constitutional Initiatives

Signatures %ﬁz Or?b hic
Nesa Reqtf\llr&r‘nent lon
Arizona /oof voles cast for govemorin s 1268 None

Arkansas /oo Votes cast for govermor in last 0L naturesfrom Yof regist
election vo ers from at least % Fr%

counties
California @/mfvctawst morinlastelection 816 None
Colorado 5>/oo votes oastfg()& statea%?‘ast % None
Florida %%o? total votes cast Statewide in last 48872 8%in at least 120f the state's

- presicential election A Z3congressional alstricts
Ilinois &oof tofal votes cast for governor in &8  None

[revious electi
Maine /A

Massachusetts - 3ofvotescast orgovemorinlastelectim 710 Nomor than Z3/ofsignatures

0 One CouN
Michigan %/ﬁ;fvdawstforgowrmin last 3710 No?wle
0

Mississippi votes cast for governor in lest 673 No more than 15totd
u election 2 zénatures it mone

st oarerin

last election from 60f die 9
con ressmn Istricts.

Missouri Profvotescastforgovemorinlatelection 187746

Montana 1o qualified dlectorsinstateat large. 41020 ?5t VORErSin at least
F |s|at|ved|str|cts
Nebraska ~ 10%/oof registered voters at theiling 187 Bho reglster Voters in of
Nevada Aﬁ total votes cast In last gererd GL3%H JB)/ooFO ﬁ votes cast in the
eIectlon Iastge ection fromat leest
North Dakota  4%00f resident population of the state 22683 Nonet Yol
Ohio % (mp%;gwerrmn Nong

Oklahoma ]5’/00f yotes cast n Iaﬁe%ate gecion  13H1b None
clJJr nt1 rogf];ce fecening t

Oregon cnfvoteswstf Inastelection None

South Dakota ] e(ﬁoé)]fvotawstf qovemor in fast % None

N/
\l/\J/téa%in on !\A
Wyoming N/A
Sue NeUimiGHmidl S gviutedemury 22

Verifying Signatures

Recommendation 5.7; Each state should establish a uniform process for verifying
that the required number of valid signatures has been gathered.
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States use various methods to verify the number of valid and correct signatures gathered on
ajgetmon, and vary in whether mgnatures are checked at the state or county/local level. In
states, verification is conducted by the states chief election official. In"nine states, it is

done at the county level and forwarded to the appropriate state official.

The second major area of variation is whether validation is accomplished by counting or
verifying each signature or by employmg a random sampling formula. Ten states verify
signatures using a random samPImg method. It is most common in states that use a
random sample method that at least 5 percent of the signatures gathered be verified. In
Montana, countié officials verify all names and signatures and then randomly select signa-
tures to be checked against voter registration records.

North Dakota and Ohio are unique. Since North Dakota does not have voter registration,
sponsors must collect signatures of people who legally reside in the state. The Secretary of
tate is responsible for conducting a representative sampling of signatures using postcards
phone calls and other methods to verify re.3|den.c%. In Ohio, 5|%natures are Rresumed valid
unless otherwise proven. An?/one may file with the board of elections ¢ aIIenq!ng the
validity of any signature(s). It a sponsor does not have enough signatures after filing the
petition with the Secretary of State, the sponsor is allowed 10additional days to collect the

correct number of signatires.

The timeframe for verifying signatures averages about one month. Most states allow ﬁeti-
tioners to observe the verification process. In Arkansas and Ohio, if a petition does not have
the required number of valid signatures, an additional time period (30 days in Arkansas
and 10 days m,OhloR is allowed to gather the remaining signatures. Most states, however,
automatically disqualify a proposed initiative if it does not have enough valid signatures.

Table 14 summarizes the various methods of verifying signatures on initiative petitions.

Table 24 Method of Signature Verification
Method of Signature Verification

Alaska Actudl: signatures are verified by Lt Governor Until corret number is met .

Ar?zsona R om;g%o?stotﬁ numger Xf stl natures must veneﬂcted %y county recorcers with equal
chances for any signature. to be chosen . o

Akansas  Actudl; si na?ﬂges verified by the Secretary of State office, which may contract with various

county Gcs for &ss
California ~ Ranoom; Sear of%t% verifies fotal number or signatres, county election officials then
conduct random sampling;: required to verify S00signatures or 3oof signatures filed, which-

ever IS qreater
Colorado Randa?mgatleast Dhor (IDeﬂ' natures must be verified bg%e% of State
Horioa uzfveg/aﬁgnature 1S checked Dy Stipervisor of Elections 0feach colinty; Sponsor must
10for éacs nat,ure%hecked r the actual cost of checkin tmsts;l(lznaur }osu rVisor at
mitted: I the Sponsor IS unable to pey, a staiement of unaue burden

tile time the petiion IS su .
ggteen muer}](%er i must be SLiomitted; asponsor using peid signéture gatnerers may not suomit

I Actual: county clerk verifies each signature, then files petition with Secretary of State
Iﬂﬁlhé}s Random angtzctua‘; state Boar 01‘S ﬁegttlons con éjcts @ﬁdom,sam ||ng oe}?{gnaturesandthen
transmts list to countﬁ election officials Tor Individual vermcation: a,m[? ng st Incluoe;
1001 agnatures 50100r more 3|%n?tures are Involved: or ,?IN a’u e IT more than
%\%Bg& less fitan SQ10signatures are Involved: or all signatures it S000r fess signatures are
Maine Actual; Secretary of State verifies every signature
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Table 14 Method of Signature Verification (continued)

Method ot Slgnature Ven ication

Massachusetts ~ Actual; Signatures mustbe verified by a maJon af]eeast three) 0 ﬁ)cal [egistrars or
which the sign were

N IectlonoCmn |oner3|nt City or town In Al
Michigan Actudt statecan/assersventtest correct numoer of signatures and tiat eacli

3| r|s ualified. registered voter: tiie qualified voter ﬁle be used to aetermine the
gng tgettatjton 5| e%n ﬂu

o Ureshy verifying flie reg|strat|ono 5|g _
Mississippi Actu coun |rcu CIer counlg?cr e the t|t|onna9drcu|ated verifies every

sugmi fition to the
Missouri orraerét7 stscretonoSecr az %?ey i omsam ||ng| usedttemethod
. determn d shall include examination o Soof siatures

Montana Actu and random county otfldal verifies that each si gner 5a regtstered voter and also

random ectssl nafres 1o check against voter registration reoorcs
Nebraska e oﬁ %totfﬁlc%s Ver| %ngturr]gs USING voter registration recorcs; Secretaryof
Nevada alﬁ cou regl arsver@st?*se total numbero SJ atures
ttﬁnum r1o the Secr s e awcoun tot un}b%er
nature5| rrect nofi coun (ANIE to in verify |n eac e

reatert or equil to 000 aturesd registrar conactsar,

fsignatures
North Dakota Ftan smce N, D (108 not have voterr jstration, sponsor must coIIect s%atures of
re3| (atery et nconducts representative sampling of signatures Using post

. 5 0rg rmet n Ionatures
Ohio S| NALIES are pYesl to |ev | otherwise; if more signatures are neeed,

o S0NS0rS e |t|t% \}/sto | eelgl natugets

3 State counts and veres nafure
regon SeEtectl nD|V|5|on nen esthe number'tétS s?pnatu and randomly se E ngf
0 send to county eIectlon icials for

eport) samples of signatures

|nd|v dual \9& catlon
Sogtli Dakota Actgl !
Ut

ave 'gl ge et%}%enned untrlltatlt}reemmlmum number of signatures is reached
Washington m (& glso t|on’é e§ec ); Secretary of State verifies eah signafy
d unesst num ats nafures filed 1ssu ?nexoeds tt*emlnlmumneec%d %t

Secretal Mgy USe a random sant/ ling process to verrfy signatures
Wyoming Actual S o? State ventt/ 65 every S|gnaturep o sg

Stia: NaiNUCr i MK L Wu. oy 0
Other Ideas for Reform

One suggestion for reform is to decrease the number of signatures needed for qualification,
This wouid reduce the amount of time and money needed to both gather the 5|gnatures
and to verify them, The task force does not support this reform but, rather, believes that
the demonstration of a substantial degree of popular support, represented by signatures on
a petition, is an important step in gaining hallot access,

Another suggested reform is to allow petitioners to turn in signatures periodically through-
out the circulation phase. This would allow pro’oonents to know how many signatures
they still need to gather, and it would help to alleviate the burden of counting a large

volume of signatures at one time.

Perhaps the most intriguing suggestion for reforming the signature-gathering process is the
establishment of a bifurcated system for signature gathering, such that each signature gath-
ered by a volunteer is worth more than a signature gathered by a paid circulator. Such a
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plan would provide an incentive for initiative campaigns to use volunteer circulators, but
would not penalize efforts that use paid circulators. - An initiative reform task force in
Nebraska considered such a plan in 1995 but did not carry it forward due to concems
about its constitutionality. Disagreement exists among scholars & to whether a bifurcated
system would pass constitutional muster, and it will be impossible to know for sure until a

state adopts it.
Recent Legislative Action

Changing signature requirements, filing deadlines, and regulations on E)etition circulators
\év(()e(rje2 among the most common topics of initiative reform legislation between 1999 and

* Six states considered changing the filing deadline for initiative Fetitions. Oregon placed
a measure on the March 2000 ballot to change the filing deadline from four months to
five months before the election, effectively shortening the circulation period by one
month but providing more time for signature verification. Voters passed the measure.

O Thirteen states considered additional regulation of petition circulators, Arizona, Cali-
fornia and Idaho established new requirements that petition circulators be state resi-
dents. Oregon passed a measure requiring that paid petitioners be identified as such.

O Three states considered bills designed to combat signature fraud.

« Thirteen states looked at changing the number of signatures required to qualify a bal-
lot initiative. None enacted a change.
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6. Voter Education

Recommendations

Recommendation 6.1: States should provide to the public a manual
describing the initiative and referendum process.

Recommendation 62 States should encourage public education
and discussion about measures on'he ballot

Recommendation 63 Statesshoe”  produice and distribute avoter
information pamh)hlet containing information on each measure

certified for the ballot.

Recommendation 64 In addition to a printed voter information
pamphlet, states should consider alternative methods of providing
Information on ballot measures, such asthe Internet, video and audio
tapes, toll-free phone numbers, and publication in newspapers.

Overview

An important part of the initiative process is educating
voters. Most states Frepare voter information pamphlets
and post election information on the secretary of states
Web page. In addition, proponents and opponents of ini-
tiatives put together their own education campaigns to
advertise for and inform voters about initiatives that will

appear on the ballot,
Manual on the Initiative Process

Providing citizens with information about how to use the
initiative process and the rules and laws that apply is a
valuable voter education effort. It heIPs citizens organize
their efforts early in the process and also may help to re-

duce problems and disputes at later stages of the process,

Recommendation 6.1: States should provide to the public a manual describing the
initiative and referendum process.

This recommendation was also made by the Nebraska Petition Process Task Force in 1995,

Public Education and Discussion ofInitiative Measures

Clearly, one of the most serious criticisms of the initiative process is that voters do not
always fully understand the contents of the initiatives on which they are asked to vote.
This is due partly to the increasing number of measures on the ballot, resulting in such a
large volume of information that it is not reasonable to expect all voters to thoroughly
study and understand all issues. Furthermore, many initiative measures are lengthy and
complicated and often may be so poorly drafted as to be incomprehensible.

Recommendation 6.2 States should encourage public education and discussion
about measures on the ballot.
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Recommendation 64: In addition to a printed voter information Bamphlet, states
should consider alternative methods of prowdlng information on ballot measures,
such as the Internet, video and audio tapes, toll-free phone numbers, and publica-

tion in newspapers.

States have a responsibility to educate voters about measures on the ballot. Better educat-
ing voters will lead to improved decision making and, ultimately, to better policy maklng‘x
in the state. In addition to producing a voter information pamphlet (discussed in detal
below), states -hould explore new and innovative ways of conveying information to voters,
This might include posting information on the Internet, providing chat rooms for discus-
sion and debate of Initiative proposals, hoIdm%_pubhc hearings and town hall meetings,
and providing debates and information on public access television. Each of these venues
Ives proponents and opponents an opportunity to speak and also provides an event that
the media can cover. Media coverage will extend the debate and informational content of

state-sponsored voter education efforts to an even broader audience.

Other individuals, commissions and task forces that have recommended public and/or
legislative hearings on initiatives include:

M. Dane Waters, I&R Institute (in testimony before the task force on Dec. 8 2001),

California League of Women Voters (1999
Nebraska Petition Process Task Force (1999),
Citizens' Commission on Ballot Initiatives (California, 1994), and

California Commission on Campaign Financing (1992).
Case Study: Public Hearings on Initiatives

Mississippi

Mississippﬁ)%olds public hearings in each congressional district for evely initiative mea-
sure that is certified for the ballot. At the hearing, a representative from the Secretaiy of
States office summarizes the measure for the audience, and the proponents and oppo-
nents have the opportunity to speak about the. initiative. Although public hearings
clearly provide a useful fort'm for debate, discussion and voter education, their value
must be welghed. in contrast with theii cost. In some states—such as Nebraska—that
hold public hearings for initiatives, the hearings rarely draw significant participation or

media coverage.

Voter Information Pamphlets

One of the most commonly used tools for voter education is the voter information pam-
Fhlet. These pamphlets provide a great deal of information about ballot issues—and some-
imes about candidates, as well. Voters may peruse the pamphlet at their leisure, and may
even take it with them into the voting hooth. Clearly, voter information pamphlets are a

worthy voter education effort,

Recommendation 6.3 States should produce and distribute a voter information
pamphlet containing information on each measure certified for the hallot.
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Voter information pamﬁhlets should be user-friendly. They should group related mea-
sures. and should use charts and other graphic elements to facilitate comparisons. The
information provided for each hallot measure should include the ballot title, an impartial
summary, fiscal analysis, arguments for and against each measure, and the text of the pro-
posed law. Some states also include in their-ballot pamphlets statements that point out
conflicting measures, explaining what will happen if both are adopted. Other states' ballot
pamphlets list programs or services that a measure containing an appropriation would take

money away from.

Voter information pamphlets are required by statute in 14 of the initiative states. In most
states, the pamphlets are printed by the states chief election official and generally include
the text of the measure, an impartial analysis or summarY, a fiscal impact statement, and
arguments for and against the progosed initiative. In Colorado, the Legislative Council is
responsible for writing and assembling the pamphlet, which includes a detailed, impartial
analysis of each proposed measure and arguments for and against. ~ Table 15 contains
detailed information about the production and contents of voter information pamphlets in

the initiative states.

Table 15 Voter Information Pamphlets

\Who Prepares and Distributes ~ Contents of Pamphlet
Governor H S F(Wtext P

u

Ballot title and from petiti

Neu?raﬁI s%mmefrli/mgrqg;%emﬁleé%rl]aﬂve Affairs
j nts for and against (limited to S0 words
*As0 published in full on 'S

| R AR

Arizona Secrega%ofState rSeEares county  Title

boards of supervisors distribute T8

Alaska

Xt

Arguments for and against, .

s e e )

e o

Arkansas A Text of measures, published online at Imp://
N Shidsae S

California ~ Secretary of State

Text

Co ,ofs?ecific constitutiona] or statutory
provision that ogld?r%eeﬂar%i or revised
ArgUMents and reputtals ft %%[st

/ﬁn ilrsn prgpgsrﬁang?/e Legislative Analyst)

Art work; graphics and other materials that t
NEVe g{%?ate etern%nesml rm?(e pamphlet
easier t0 understang

*Also published.in full on Secretary of State'
homepage ttp:/}Jmm.ss.ca.govr/yelec%aﬁsi

electionsntm
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Table 15 Voter Information Pamphlets (continued)

Colorado Leglsygnve C

1 Forida t%g yt%riggé\éidual counties to prepare if -\

11daho Secretary of State

[linois None
lMalne Secretary of State

1 Massachusetts - Secretary of Commonwealth

1Michigan — N/A
1 Mississippi ~ Secretary of State

1 Missouri Seretary of Stale

lio PreBarg? and Distributes

Contents of Pamphlet
Tite w

1o
Im rtial anlysis, including description of major
r smnsoyf c% gonpro 5

égllcaé}?/%?nd ﬁ?rg ﬁltgt zgn%uncnr%iepares
|

-r:

| eqrslative Coune
Im
|slanve(‘wnuls\l\leb

mﬁ 0 RE

0 fr%cgun%a] eo line a
rT}a/electlon dos.statc. ? Lus/iniliatives/

|n| |at|ve ist.asp
T|t|e

|
Bam}rﬂ e, i

é%g 3%2"%'%?3 )9\/\/\%}\}\/ %]soss%%?c us/elet%i
elc;gd Cx.in
Tltle

%ég e%o%fétsenﬁl %?ncon(t?et 0r 'no’ vote
Stat JS V\leb site i p//t{Wstgtene%y%
i:le

ATy utPared by Attomey General

-sprterce Statement o the

effects ofa’ or m vote ome
Gener %&% /

un‘ents
e/elel ﬁw?g\r ﬁnd%m%a%glwa}mgl%ﬁ%a
\MeMXtN%osstat Jos%lcc?uu Wed nIJn%ndcx html

Bal?ot title rSéttryor General draﬁsa
Ballot sumy ney ner
argurren for argument

?%acgftar\alysls (ratted! by Legislature’s chief budget

Text of ef%éoﬁgisi ! eacrt? ||sh8§|6 rglmlne a

t}ﬁ %Ucﬁate anaggi&e Auditor draﬁs
ed In one er In each County

0 Ine atlwwsosstate US

=2
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Table 15 Voter Information Pamphlets (continued)

V\rnoPr esand Distributes Contents of Pamphlet
Montana  Secretary of Stale prepares; county Ptle

f
officils Gistribute Im Partl sum arepared by Secretary of State

PAEO nrerﬁawgﬂ (Wonent argurments and refuttals

staent. css/ELB/Contents ap
Nebraska ~ Secretary of State prepares; county ||e

Clerks distribute for and o Wﬁ%e (rafts)
ect|on Vot nr? matlo

vwwvsos state ne. us/ ecllo cectlon?]tm

Nevada of State publishes; county ~ Title
cler 'striLute K Yy gﬁxt
Ar H&thc?rand %al
Alss?a tg |s ne by Secretary of Slate a
North Dakota  N/A SPS rnv roposa ublished online at
Oic  Seveayof Sue St:f R
Im rt stat ment b State)
gaan!anon epar%jo SfceEti%S
rmnon 0aval ?ggleonhm at wwstate. onus/s0s/
Oklshoma  House Research, Legl and Fiscl -~ Ballot title
Divisions Background
Oregon Secretary of State Ptle
Fiscal | ct estlmate

CEI)I% rm (\f/}ntten mr?}%
HH}NO mnqpe]rqog ointeaby proponent's

oorrmeeggprraa rmoer selected] by other four)
of Sates
sosstaieor herlnfo/rr

South Dakota  Secrefary of State Ballot title

><Ianat|on and effect Sprqjared by Attomey Generd)
'A o nu%llshed |n full Lt;9Se retﬁ[%o State's

IUIHH

Utah [+ Governor %g”ot mmber
TnaJ votecastb Leqislature ifit isa measure submit-

Ure
e
|?@|mﬁf ce%st egu r?% Office of Legilative
d
gu rmn avor of and against

A?sqo published online at elections.utah.gov/
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Table 15 Voter Information Pamphlets (continued)

. Who Prepares and Distributes Contents of Pamphlet
Washington  Secretary of State %aJﬁlioitalnltJirtrlEer i
Brie?statemnt of law as it presently exists

Briefstatement explamalgl% ect of proposed law

At d
1(ota?r 0 esteorrKe gndpr?al, by House and Serete
tneasure has been pessed by Legislature

ﬁr urreanr% %?ndességgl% writing arguments

Full text of Ure

Jeprli] g
omin A Text of proposals published In full online a

Worng N sosvw.statg.wﬁus/e?eglo Clection.htm

Qe Natri Gt Sl My 22

Costs associated with the production, printing and distribution of voter information pam-
phlets vary from year to year (see tabie 16). "Much of the cost depends upon how many
pages are in the pamphlet, whether there is a need to print a supplemental ballot pamphlet
(sometimes the case in California), and whether the pamphlet must be available in" lan-

guages other than English.
Table 16 Costs of Voter Information Pamphlets (Selected States)

Din Totd Pt/ Ve St
Mo @) SR D L e E&ﬁw}ﬁgg Jobr ot
Cdifomia (@ $anilion ©7milon P8rivi00rilion esum
Collo%cri]éa@ %%on %EE%OH %ﬂ%gﬂ 6%%8” E(\)/S rrrf?gged voter household:
Cooo(@) SBB000 SR L0rmilion/!Onilion iéOvSry e s e

Nebraska fo 20 $hio W . Eachoun off

Oregon ((5D %%Smnllon %41%75{) Cinllion/2.6million ~ Every resmlzntlaicﬁousehold
%’ Wﬁﬂ?ﬂ .}WW@M pi%m@illimnayammdanum
Each state requires the inclusion of different material, such as title, summary, and text of
measures; arguments pro and con; and candidate information. In Nebraska, for instance,
the ballot pamphlet contains information only about measures—candidates are not in-
cluded. In" Oregon, information about both measures and candidates is included, as well
& voter registration materials (which qualified the pamphlet for nonprofit postage status

and saved the state $750000 in postage). The Oregon ballot pamphlet for the November
2000 election comprised two volumes and more than 400 pages.

o;%%_c

Posta%]e costs are determined by state requirements for the distribution of pamphlets. The
pamphlet is mailed only to county offices in Nebraska. In Colorado, it is mailed to each
reqlstered voter household, California also mails a pamphlet to each registered voter house-
hold, and to all city election officials, each member of the Legislature, the proponents of
each ballot measure, public libraries, high schools, and institutions of higher leaming.
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In Colorado and Nebraska, the text and title of each measure also must be published in a
newspaper. This is a significant expense in Nebraska, where the publication cost per mea-

sure s $75,000

Arizona, California and Colorado are required to print voter information pamphlets in
languages other than English. California currently prints in five languages in add'tion to
English, and Colorado and Arizona in two additional languages. Translation costs in Ari-
zona for the November 2000 election were $20,000, which included audio tapes in Na-
vzgo. In Colorado, translation costs for 2000 were $25,000. California directly mails
278519 translated versions of the voter information guide.

Virtually every commission that has studied the initiative process has recommended im-
Proved voter information pamphlets. Some of the specific recommendations include the

ollowing:

° Analyses of initiative measures should be written for the reading level of the average
citizen (California League of Women Voters, 1999)

 The ballot pamphlet should clearly indicate the effect of a "yes” vote and a “no” vote
(California League of Women Voters, 1999 Citizens' Commission on Ballot Initia-

tives, California, 1994),

* Related initiatives should be grouped together in the ballot pamphlet, and comparison
charts should be used to facilitate voter comparison of similarities and differences (Citi-
zens' Commission on Ballot Initiatives, California, 1994)

* The state should provide the citizens with readily accessible, in-depth information
re?a{dlng the various issues surrounding each féggosed constitutional amendment
(Florida's Citizen Initiative Process, November 1994).

Case Study: Voter Information Pamphlets

QOregon
Oreg%n charges a fee of $6500 for the submission of arguments for or against initiative

measures to be printed in the voters' Pam hlet. This helps fund the printing and
Postage costs associated with the pamphlet. Note that it is possible to bypass the $500
ee by submitting a petition bearing the signatures of 1,000 people who are eligible to

vote on the measure.

Qreﬂon also has an innovative manner of drafting the explanatory statement that is printed
in the voters' pamphlet with each measure, A committee is created, made up of the

following:

* Two people appointed by the chief proponents (in the case of a legislative referen-
dum, one person is appointed by the president of the Senate and one by the speaker

of the House)
® Two opponents are appointed by the Secretary of Stale
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* A fifth member, selected by the two proponent and two opponent members of the
committee

The committee pres(%res a simple, impartial and understandable explanatory statement
of no more than 500 words. The statement must be approved by at least three mem-

bers of the committee.

The Secretary of State holds a public hearing to receive comments and suggested changes
to the explanatory statement. ' The committee considers testimony at the hearing, and
also considers written suggestions and comments, and issues a final explanatory state-
ment no later than 90 days before the election. If the committee fails to issue a state-
ment by the deadline, a statement drafted by the Legislative Counsel Committee is
used instead. Any person who offered testlmonr at the public hearing may petition the
Oregon Supreme Court to seek a different explanatory statement,

Voter Education on the Internet

All states except two provide online information about measures on the ballot and other
initiative information. It also is becoming more common for states to list initiatives that
were put on the ballot in past years and the outcome of each. Many states publish the
voter Information pamﬁ)hlet in full online, including the title and text of each measure and
arguments and rebuttals for and against the measure, an impartial summary of the mea-

sure, and a fiscal impact estimate.
The Media's Role in Voter Education

Scholarly research has shown that most people get their information about election issues
from friends, family, special interest groups with which they identify, and the media. So
while voter information pamphlets printed by the state offer the most comprehensive and
objective information, paid advertising and news media coveraﬂe of campaigns may have an
equal or even stronger influence on voters. Others argue that the quality of the information
available to voters is directly related to the integrity of the initiative process. Therefore, less
comprehensive, shorter, purposefully inflammatory and potentially exaggerated media sources
of election information could pose a threat to the initiative process.

Finally, some people argue that the use of media sources to educate voters unnecessarily
increases the costs of running an initiative campaign. The process no longer is grassroots in
nature but is. rather, a hlﬁjh-powered advertising campaign. Also, without disclosure re-
quirements, it may be unclear to voters who is behind or sponsoring the advertising, lead-

ing to biased or only partially informed voter opinions,

Whatever one believes about the value and influence of paid campaign advertisements,
however, the news media bears a responsibility to provide adequate and balanced coverage

of initiative proposals.
Other Ideas for Reform
Some reform advocates have su?gested that a list of individual and organizational endorse-

ments included in the voter information pamphlet would be useful to voters, since they
often use such cues to make their decisions about ballot measures. The Citizens' Commis-
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sion on Ballot Initiatives (California, 1994) recommended this reform. Listing the posi-
tion of legislators and the governor also has been suggested, for the same reason.

Recent Legislative Action

During the period of 1999 through 2002, legislatures in 11 states considered 39 hills
addressing voter education on initiatives.

0 Montana passed a bill that clarifies the contents of arguments prepared on ballot mea-
sures for inclusion in the voter information pamphlet.

* At the November 2002 election, Florida voters will decide if they want to add lan-
guage to the states constitution requiring the Legislature to draft a statute to require
economic impact estimates on initiative constitutional amendments. Presently, Florida
has no requirement for fiscal analysis of constitutional amendments.
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. Financial Disclosure

Overview

The role of m.one{ in the initiative process has grown dra-
matically during the past decade. Although large contri-
butions to initiative campaigns are not new and date to
the turn of the fast century, they are even larger and more
common today than ever before. The I&R" Institute re-
ported in  that issue committees nationwide spent
almost $400 million to support and oppose ballot mea-
sures. California led the way in 1998 According to the
secretary of state, California committees spent just under
$193 n'illion to support and oppose the 12 general elec-
tion ballot measures. Combined spending for 214 state-
wide and legislative candidates in the general elec-
tion totaled just under $136 million for the general elec-
tion, or about 70 percent of the spending on ballot mea-

Sures.

Even more concerning than the extraordinary amounts of

~_Recommendations
Recommendation 7.1: Statesshould require financial disclosure by
any individual or organization thats?ends or collects money over a
threshold amount for or against a ballot measure.

Recommendation 72 After atitle has been certified for an initiative
measure, statesshould require that proponents and opponents of the
initiative measure file astatement of organization as a ballot meastre
committeg prior voaccepting contributions or making expenditures.

Recommendation 7.3 Status should make the disclosure
requirements for initiative campaigns consistent with the disclosure
requirements for candidate campaigns.

Recommendation 74 Statesshould prohibit the use of public funds

Or 1esources to support or gppose an nitiative meastre. This should
not preclude elected public officials from making statements

advocating their position on an initiative measure,

money raised and spent in initiative campaigns is the fact that such large sums of money
come from so few sources. Large contributions overwhelmingly dominate initiative cam-
paigns, and small, grassroots contributions make up a small percentage of the total money
spent.  Of course, whether that is a problem in and of itself is debatable; nevertheless,
voters deserve to know who is funding initiative campaigns. 1f a measure qualifies for the
ballot because one or two wealthy individuals or corporations underwrote the costs, voters
should be able to consider that fact as they decide how to vote on the measure.

Unlike candidate campaigns in most states, in which contributions are limited, it is not
uncommon for large contributions from a small handful of contributors to fund an initia-

tive, from the drafting and signature-gathering piiases thro

U.S. Supreme Court ruIinggs. Buckley \s. \eleo, 424 U.S. 1
78), and Citizen". Against Rent Control \s. City of Berkeley, 44

\s. Bellotti, 435 U.S. 1(1

Ufh the campaiFn. A series of
976), National

Bank of Baoston

U.S. 290 (1981) have clearly established the Court$ view that Iimitin? contributions and

expenditures in”initiative campaigns is an impermissible violation o

First Amendment

rights. The rationale behind the Court's rulings is that, although it is possible that a
candidate could be corrupted by large contributions, it is impossible to corrupt an issue.
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In spite of the Court's reluctance to limit money in initiative campaigns, voters have consis-
tently supported the Idea. About half the states have at some time in their history at-
tempted to limit spending in initiative campaigns, and voters have supported spending
restrictions on initiative campaigns in at least two states—California and Alaska. Such

limits have failed to stand up to judicial scrutiny, however.
Initiative Financial Disclosure Requirements

With contribution and expenditure limits out of the question, states are left with only one
avenue of requlating money in initiative campaigns: disclosure. States have a responsibil-
ity to ensure that voters receive high-quality, transparent information about the sponsor-
ShIP and financial support of initiative proPonents. and opponents. Such information not
on% minimizes abuse and manipulation of the initiative process, but also provides voters
with key tools necessary for deuf)herlng the sometimes veiled motives of initiative propo-
nents. Voters cannot make a fully informed decision without campaign finance informa-

tion about initiatives.

Recommendation 7.1: Slates should require financial disclosure by any individual
or or?anlzanon that spends or collects maney over a threshold amount for or against

a ballot measure.

Recommendation 7.2 After a title has been certified for an initiative measure,
states should require that proponents and opponents of the initiative measure file
a statement of organization &s a ballot measure committee prior to accepting con-

tributions or making expenditures.

Recommendation 7.3 States should make the disclosure requirements for initia-
tive campaigns consistent with the disclosure requirements for candidate campaigns.

Recommendation 74 States should prohibit the use of public funds or resources
to su?pprt Or oppose an initiative measure. This should not preclude elected pub-
lic officials from making statements advocating their position on an initiative mea-

SUre.

The following commissions, individuals and organizations have recommended increasing
disclosure requirements for initiative supporters and opponents:

Speakers Commission on the California Initiative Process (2002),

David Broder, Washirwton Post (in testimony before the task force on Dec. 7, 2001),
California League of Women Voters (1999),

City Club of Portland, Oregon ﬁl.. ), -
Citizens' Commission on Ballot Initiatives (California, 1994),
Sacramento Bee (199]943band
Los Angeles Times (1990).

States use disclosure requirements in various phases of the initiative campaign. In some
states, sponsors must disclose the amount of money they pay to petition circulators. In
most states, initiative campaign committees are required to-disclose their contributions
and expenditures. They aiso are often required to disclose the names of contributors who
give more than a threshold amount. A few states also require that initiative committees
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identify out-of-state contributors, and at least 11 states require reporting by people or
groups that make independent expenditures in support of or opposition to an initiative.
resently, no state requires that expenditures be reported for pre-certification activities,

such as polling and drafting.

Every initiative state requires some degree of disclosure of contributions and expenditures
by initiative campaigns; states vary in the degree of detail required in such reports and the
frequency of reporting. In many states, the information is posted for the public on a Web

site (usually the secretary of states).
Effectiveness ofInitiative Campaign Spending

Recent scholarly research suggests that high-spending campaigns often are no more suc-
cessful in passing an initiative than are low-spending campaigns. Money is instrumental in
changing voter opinion, however, when it is spent in opposition to a measure. Research
suggests that h|?h spending by opponents can be effective in defeating initiatives by creat-
ing a climate of confusion and uncertainty, under which most voters vote "no."

Recent Legislative Action

There has been significant legislative activity in the area of initiative campaign finance
reform, as states scramble to equalize the disclosure recluwements for initiative campza(%
with those imposed on candidate campaigns. During the period of 1999 through 20X

legislatures in 15 states considered 34 bills addressing the issue of money in Initiative

campaigns.  Highlights include the following.

* |n 200, Arizona passed HB 2389, requiring that committees that support or oppose
ballot measures register before distributing campalf;n literature or running advertise-
ments, that literature and ads disclose the PO““Ca committee that funds them, and
that ballot measure committees report contributions of $10000 or more within 24

hours of receiving them.

» Montana passed HB 468 in 1999 requiring the peoPIe who emplor paid signature
gatherers to file financial disclosure reparts. The report must include the amount they
pay to each signature gatherer. Utah also passed a similar measure in 1999

 In 2001, North Dakota passed a pair of bills that tightened financial disclosure re-
quirements for petition sponsors and extended the requirements for last-minute con-
tributions to initiative campaigns to include contributions from political parties to

initiative campaigns.

Oregon passed a bill in 2001 that added a new report requirement prior to the May
primary, and up to two additional reports if aggregate. contributions or expenditures
exceed $2000. Under prior law, proponents had to file just one report two weeks after

the July deadline for turning in signatures.

A 1999 bill passed in Arkansas requires that the use of state funds to support or oppose
a ballot measure be reported to the Legislative Council if the expenditure exceeds $100

*

[qp]
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° A bill pending in Massachusetts would test the U.S. Supreme Court's ruling that
prohibited limiting contributions to initiative campalgns. HB 3862 proposes limiting
to $100 contributions made for the promotion or defeat of ballot questions.

0 A bill passed in 2002 in Arizona voids any signatures gathered before the proponents
filed a statement of organization. It also requires that committees include their name,
the serial number for the petition, and their fg&)ort or opposition of a measure in their
statement of organization. The bill is SB

O A failed bill in Oklahoma would have swept initiative campaigns into the existing
campaign finance disclosure requirements by changing the definitions of "contribu-
tion" and "expenditure” to include any communication that clearly advocates the pas-
sage or defeat of a ballot measure.
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8. Vjting on Initiatives

Overview

In most states, present law permits the passa%e of an ini-
tiated law or constitutional amendment with a simple
majority vote. Some states have implemented higher vote
standards in an effort to ensure that initiatives truly have
popular support before they are enacted.

When Initiatives Can Appear on the Ballot

In a handful of states, initiatives may appear on primary
or special election ballots. Alaska, California, North Da-
kota and Oklahoma permit initiatives on primary and
special election ballots, Six states also permit initiatives
on odd-year ballots: Colorado (only revenue measures),
Maine, Mississippi (note, however, that Mississippi's leg-
islative elections also are held in odd years), Ohio, Okla-
homa and Washington. Voter turnout typically is sig-
nificantly lower at primary, odd-year and special elections
than at regular general elections.” When initiatives appear
onl_those

po |c>()

possible.

~_Recommendations
Recommendation 81 Statesshould allow initiatives only on general
election ballots.

Recommendation 82 Statesshould aclopt arequirement that creates
a higher vote threshold for passage of a constitutional amendment

initiative than for passage ofastafutory initiative.

Recommendation 83 Statesshould require that any Initiative measure
that imposes a special vote requirement for the passage of future
measres must itselfbe adopted by the same special vole requirement.

Recommendation 84: States should ensure thatsiatutory initiative
measres require the same vote threshold for passage that is required
ofthe legislature to enact the same type of statute.

Recommendation 85; States should adopt a procedure for
determining which initiative meastre prevails when two or more

initiative measures approved by voters arein conflict.

allots, it means a small percentage of registered voters are permitted to dictate
for the majority. It is preferable that initiatives be voted on by as many people as

Recommendation 81 States should allow initiatives only on general election

hallots.

This reform also was recommended by the California League of Women Voters in 1999

and the California Constitution Revision Commission in

Supermajority Vote Requirements for Constitutional Amendments

Most states require a simple majority vote to pass an initiative measure, whether statu- ory
or constitutional in nature. By contrast, a supermajority vote of the legislature is necessary
in almost all states to refer to the voters a measure to amend the constitution. All states
except Delaware also require a vote of the people to pass a constitutional amendment.
Supermajorities are intended to prevent a “tyranny of the minority," and also encourage
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deliberation and compromise as Rropo_nents attempt to gather enough votes to reach a
supermajority. Surperma10{|t|es in the legislature often are recluwed for constitutional amend-
ments because of the belief that constitutions should not be amended without careful
deliberation. Many states also require a supermajority vote of the legislature to increase

faxes.

In most states, however, the initiative constitutional amendment process is not subject to
the same supermajority vote requirement as the legislature. Some experts question why
supermajorities are required of the legislature but not of the people. They point out that
the initiative process lacks checks found in the legislature that promote compromise and
consensus and suggest that a superma ontr vote requirement might help to prevent the
passage of initiatives that are supported only by a narrow majority.

Recommendation 82 States should adopt a requirement that creates a higher
vote threshold for passage of a constitutional amendment initiative than for pas-

sage of a statutory Initiafive.

Requirin% a supermajority vote to amend the constitution also was recommended by the
City Club of Portland (199).

Wyoming’s supermajority requirement was challenged in 1997 by the proponents of an

initiative that received a Simple mai'%gtg but failed to reach the superma]ontY requirement
{Brady \s Ohman, 106 F.3d 726 ( ? The 10" Circuit Court of Appeals rejected the

challenge and wrote that Wyoming had the right to prevent ”... abuse of the initiated
process and make it difficult for a relatively small special-interest %roup to enact its views
Into law," The case was appealed to the U.S. Supreme Court, which upheld the Circuit

Court ruling.

According to Richard Ellis in Democratic Delusions: The Initiative Process in America, the
effect of a supermajority passage requirement would have dramatic consequences. He ana-

Ifyzed the passage rates of initiatives in the five most active initiative states—Arizona, Cali-
omia, Colorado, Oregon and Washington—hetween 1980 and 2000, and found that an

average of 60 percent of the initiatives on the ballot would have passed under a 55 percent
superm%’onty requirement. 45 percent under a three-fifths requirement, and only 20 per-
cent under a two-thirds requirement (pp. 128-9).

Table 17 summarizes supermajority requirements for passing initiative measures.

Table 17 Supermajority Initiative Passage Requirements _
. . Pessap Requirement . Appliesto
Florida A]\%dneasure |mv%osm a _orq% nat in place in November — Constitutional
llinois Rassa%emu%%% tr?ose \(l)(t)tﬁ Ir(]Jr? rth%r n re, or & majority of ?ngﬁrs]tcmﬁgtﬁal
inoi y 3 yot , |
those Vot \r/ge o ™

In the giection amendments . .
Massachusetts Ma;or,lt% nitiatives and

- provided that the total number of votes cast on - Statutor
g?eecml tve equals aﬁeast JPhor the tota? \Votes castC%Stt?e consﬂtut%na] amenaments

ion
Mississippi ~~ Majority vote, provided that the total number of votes cast on ~ Constitutional
P the] inittiyoltive Uals at least 40%00f the total votes wsrcﬁlqthe amendments

election.
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Table 17 Supermajority Initiative Passage Requirements (continued)
Nebraska ~ Majority vote roxﬂdmﬁ E%reeg%g%lnﬁnt r of votes cast on StatutoApPlll(%iSatlves and
ttﬁeeaclti,rg)irt?ative' Lals f et 3?%0% e 0 V0% G SOnLKorel anereirens

|

Nevaca An Initiative constifutional amendment must receive a majority - Constitutional
VOte In two sucoessive general elections in order to pess amenaments
Oregon measure that jnclides any pr Eﬁx requirement for more - Statutory initiatives

than a majority of votes cast oy the electorate to approve
chansgﬁnlemw% overnment action, must be ?é)provgﬁ% at Iéaarg
the me%?rce e Of voters specified In the proposed voting

. require . .y
Wadlington ~ Mdjority vote, provided that the vote cast upon the measure Statutory initiatives

.gt eqt},a?s,g least oRe—thlr of f totaY \Oles cast%?sucu election Y
Wyoming %ﬁﬁ

5 10

rl%v?jg, roviced! that an amount In excessof S%of those  Statttory initiatives
%| i hé)(ece_dln\g %ener glection must cast votes on an
Initiative or the intiative falls

Surc: NtmuGrimintd SeldieLhs gy 22

Special Vote Requirements

In Oregon, any measure that includes any proposed requirement for more than a majority
of votes cast by the electorate to approve any change in law or government action must be
approved by at least the same percentage of voters s,oecn‘led in the proposed voting require-
ment. For'instance, if an initiative proposes that all future tax increases must receive a 60
percent supermajority to pass, then that same initiative also must receive a 60 percent
supermajority to pass. The Citizens' Commission on Ballot Initiatives (California, 1994)

recommended this reform for California.

Recommendation 83 States should require that any initiative measure that im-
POSES a sBemal vote requirement for the passage of future measures must itself be

adopted by the same special vote requirement,

In many states, legislatures must assemble a supermajority vote to pass certain types of
statutory measures, in particular tax and fee increases. Such requirements are imposed
because legislators and citizens feel that certain sections of law deserve special protection,
and should not be easily or hastily changed. That assumption should extend to the initia-

tive process as well,

Recommendation 84: States should ensure that statutory initiative measures re-
gune the same vote threshold for passage that is required of the legislature to enact

le same type of statute.
A similar reform was proposed by the California Policy Seminar in 1991
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Case Study:. Passage and Ratification of
Constitutional Amendments

Nevada
Nevada's passage requirement for constitutional amendments has received attention re-

cently. Since Nevada has required that a constitutional amendment be passed by
a majority of the voters in two successive general elections. This is not an uncommon
requirement to be placed on legislatures—Nevada requires its own Legislature to ’oass a
constitutional amendment in two consecutive sessions before putting it on the ballot, as
does Massachusetts. Ten other states also require the legislature to pass an amendment
twice before it goes to the hallot, and 33 require either a single supermajority vote or a

majority vote in two legislative sessions.

The advantage of the double-vote requirement is that it allows more time for voters to
learmn about and consider the measure. It also gives the Ie?|slature a chance to act on an
Issue If @ measure receives substantial support in its first election. Most amendments in
Nevada that receive a majority “yes” vote in the first election also pass the second elec-
tion. However, at least three measures—two tax measures and a term limits measure—

that passed in the first election but failed in the second.

Conflicting Measures

It has become a common technique for initiative proponents to qualify multiple or com-
peting measures that address the same subject. Often, the motive for this is to confuse
voters, ensuring that a particular measure—or all of the competing measures—will fail. It
i important that states have a standard for determining how to respond when conflicting
measures are passed by voters. A state without such a standard may someday find itself in
a complicated and expensive court battle to sort out conflicting measures.

Recommendation 85: States should adopt a procedure tor determining which
Initiative measure prevails when two or more initiative measures approved by vot-

ers are in conflict,

Legislatures have a variety of ways for dealing with the passage of laws that conflict with
each other. It is common for a state to provide the code revisor with authority to rectify
certain problems without requiring further action. Commonly, revisors may not alter the
sense, meaning or effect of an act, but may renumber and rearrange sections, transfer or
divide sections, change capitalization, correct manifest typographical and grammatical er-
rors, and make other such minor changes. States also may provide a series of rules to help
resolve conflicts. For instance, if amendments to the same statute are enacted without
reference to one another, they often are harmonized to give effect to each, to the extent
possible. If conflicting amendments or statutes are irreconcilable, the most recently en-

acted amendment or statute generally prevails,
Other Ideas for Reform

Sunset Provisions

Many states currently use a sunset process. In these states, some laws contain an automatic
termination provision, meaning the law automatically terminates unless it is reauthorized.
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It is even more common for states to subject certain agencies to termination unless they are
reauthorized. No state currently requires a sunset provision for initiative measures.

It has been suggested that requiring a sunset F)rovisipn on initiative measures would pro-
vide an opportunity and a formal venue for the legislature and others to publicly discuss
the effects of an initiative. If an initiative had unintended consequences, they would come
up during the sunset Jarocess, and the legislature might have the opportunity to show
voters why the initiated law needed amendment, Arizona has considered bills that would
Impose a sunset provision on initiated laws, and it was recommended by the California
League of Women Voters in its 1999 position statement on the initiative process.

Supermajorities

Several states require a particular type of supermajority vote for ballot measures ?_see Table
17). In these states, not only must a_mal]onty of votes cast on the measure be affirmative,
but a certain percentage of votes cast in the election must be in favor of the measure. For
instance, in Massachusetts, an initiative must receive a simple majority, and the votes in
favor of the initiative must be equal to at least 30 percent of the total votes cast in the
election. Such restrictions are intended to address the problem of voters who choose not to
cast a vote on an initiative. In effect, such restrictions count the lack of any vote as a "no'
vote. They presume that a non-vote is an indication of the voters preference to maintain
the status quo in favor of any change. Opponents of this idea say that it creates a disadvan-
tage for measures that appear later on the ballot, and that it is unfair because the same

requirement is not imposed on candidate elections.

Recent Legislative Action

Eight states have considered changing the passage requirements for initiative measures
since 1999 Proposals that were considered but not enacted include the following.

* Requiring a two-thirds vote to pass an initiative that changes state revenues and for
constitutional amendments (considered in Arizona, California).

Requiring a 60 percent vote on initiatives resulting in a loss of state revenues of more
than $100 million (considered in Mississippi).

* Requiring a two-thirds vote on conservation initiatives (considered in Missouri).

. R.equirin? that constitutional amendments be passed at two consecutive general elec-
tions before taking effect (failed on the ballot in 2000 in Nebraska).

0 Requ)iring a three-fifths vote to pass a constitutional amendment (considered in Or-
egon).

° Requiring that lie ballot title for an initiative that contains any supermajority voting
requirement also contain a statement indicating that the measure will allow a minority
of voters to veto the will of the majority in certain elections (considered in Oregon).

National Conference of State Legislatures
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Establishin%_ . method for the Legislature to determ'ne if an initiative measure has
substantial fiscal impact; requiring measures that are determined to have a substantial
fiscal impact receive a vote of 60 percent to pass (considered in Washington).

RequirinP a two-thirds vote to pass an initiative that allows, limits or prohibits the
taking of wildlife (considered in Wyoming).

National Conference of State Legislatures



Appendix A. The Initiative States

Statutory Initiative Constitutional Initiative

Alaska D* None

Arizona D D

Arkansas D D

California D D

Colorado D D

Florida None D

ldaho D None

Illinois None D

Maine | None

Massachusetts | I

Michigan | D

Mississippi None |

Missouri D D

Montana D D

Nebraska D D

Nevada | D

North Dakota D D

Ohio | D

Oklahoma D D

Oregon D D

South Dakota D D

Utah D&l None

Washington D&J None

Wyoming D* None
D—Direct Initiative’, pro sthatquah% dlirect! onthe ballot.
|—ndiir n,tlatlve D% 5 are subrfifed to f sIature which hasanci%prh cto the
DIODOSEX e% ation nding on the state the initiaive question may go on the ba t eg|saIure
rejects [t ia

sadlﬁer nt.pr or tak esnoa o
oming's | gosgl ocassesex || aractenstl f hoth the dlirect ang indirect initiative.
Insteado {e uiring that |n|t|at|vetg Lbmitted t aIure ora lon (as.n the (nalirect process), f
requwe only_that an initiative cannot ont unt|| aftera erges Ive session lias convened an

ourned. The intent 15 to give the legislature rtunity to ack ssUe in the Initiative,
s%llI chQose 0.00 0. ﬁ [1atIve s, not Taonrn%fﬁ¥0 suuunti/l the legislature, O

Source: Nat|ona| Co erenceo State Legislatures. J
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Appendix B. O ther Initiative Reform
Commissions

California Commission on Campaign Financing. Democracykglnitiat,ive: Shaping California’s
Fourth Branch of Government. Los Angeles: Center for Responsive Government, 1992

California Constitution Revision Commission. Recommendations of the California Constitu-
tion Revision Commission to the Governor and the Legislature, August 1996

California LeaPue of Women Voters. Positions on the Initiative and Referendum Process.
http://ca.lwv.org/lwvc/issues/gov/initref.html, 1999,

California Policy Seminar.  Improving the California Initiative Process; Options for Change,
November 1991

Citizens Commission on Ballot Initiatives. A. Alan Post, Chairperson. Report and Recom-
mendations on the Statewide Initiative Process, January 1994

City Club of Portland. The Initiative and Referendum in Oregon, February 199

Committee on Ethics and Elections, Florida House of Representatives. Florida's Citizen
Initiative Process, November 1994

League of Women Voters of Oregon Education Fund. Oregon's Initiative System: Current
Issues, Spring 2001

Nebraska Petition Process Task Force: Majority and Minority Reports. Senator DiAnna
Schimek, Chair, May 1994

Simmons, Charlene Wear, California’s Statewide Initiative Process.  Sacramento:  California
Research Bureau, California State Library, May 1997. (Contains collection of reforms

proposed by California newspapers.)

The Speakers Commission on the California Initiative Process. David Abel, Chairman.
Final Report, 2002
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G lossary

Advisory Initiative—A non-hinding proposed statute and/or constitutional amendment
that is initiated by citizens and placed on the ballot for a popular vote after a petition

Process.

Direct Initiative—A f)roposed statute and/or constitutional amendment initiated by citizens
and placed on the ballo : for a popular vote after a petition process. If passed by the voters,
the statute or constitutional amendment takes effect without legislative or gubernatorial

action.

General Policy Initiative—A citizen-initiated proposal for a statute and/or constitutional
amendment that is general in nature, and does not contain specific constitutional or statutory
Ianguage. I voters Pass a general {)ollcy initiative, the legislature; is required to take action

to develop and implement the policy.

Indirect Initiative—A citizen-initiated proﬁ)osal for a statute and/or constitutional
amendment that is first submitted to the legislature, which has an opFortun|ty to act on
the proposed legislation, The initiative question may be placed on the ballot if the legislature

rejects 1t, submits a different proposal or takes no action.

Legislative Referendum/Referral—A Broposed or newly enacted law or proposed
constitutional amendment placed on the ballot by the legislature for voter approval.

Popular Referendum—A process by which voters may petition to place a recent enactment
of the legislature on the hallot for approval or rejection by the people.
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Subject: testimony 3/25/03 re HB31-Rep.Wms ballot initiative
I>ntc: Tug, 25 Mar 2003 09:09:00 -0900. :
From: "Richard or Mary Bishop™ ArmpjshppG&plialaslsa.nc®

To; <fmnjdflrling@Icgis Stato.ak, Li$>

Mr. Chairman and members of the Committee,

My name Is Richard H. Bishop. Ilive on the outskirts of Fairbanks. Istrongly support House Bill 31.

9

lam a game biologist by training. |retired from ADF&G In 1989 after over 20 years work on game research,
management and department administration. Since retirement Ihave worked Invarious capacities, mostly with tho

Alaska Outdoor Council, on fish and wildlife resource Issues, Including several initiatives,

Initiatives aren't a bad tool whon used to protect people's rights. Unfortunately, most Initiatives are Used to rostrict
people's rights. Even the founding fathers of this country were wary of the Impact of Initiative systems on minority

rights,

fn general, hunters, fishers and trappers are a numerical minority In Alaska. And In general, wildlife initiatives In this
state and nation-wide, tiavo promoted restriction of scientifically sound, lawful hunting, trapping and sound state

wildlife management.

Rep, Williams’ bill, HB31, would help defend against Ihe tyranny of the majority" by requiring broador representation
o| Alaskan minorities of all kinds, not Just hunters and trappers, In order to put an initiative on the ballot

Instead of a bad Idea being sold by slick advertising to a gullible majority who have no stake Inthe issue, the Idea
would have to pass muster with those whose Interests are most affected.

HB31 does not ban Initiative. But 29 states now do and get along line, HB31 really says "Ifyou want to use this
method of making law, you'd better have an Idea that heips people - not hurts them...or it Just won't fly."

Initiatives on wildlife Issues are widely condemned by professional fish and wildlife biologists In Alaska and across
the U.S. because lheyVo proven a poor substitute for the legal framework developed over the last 100 years for

managing fish and game,

With wildlife, it’s easy to eeli a bad idea with great-and open misleading—advertising. People mostly like wildIIfa,
and mostly don't liko to bother checking out the facts, So they react to the emotional appeal of a ballot campaign.

Alaska has an outstanding legal framework for fish and game management - consisting of tho local advisory
commitloos, the Board of Fisheries, the Board of Gams and the Legislature, all working together with ADF&G
professionals, The Initiative process, as used by anthbuntors Isan "end run" around the system.

012 252008 1017 AM



- iU (Ut 240 AV KF WHHEIH PN 4B 7215 P (B
i S Rt Bl g 1> MFORMATION - FAX TG, S0risessas %, 03

HB31 would Improve the working climate of this commendable system. Itwould be harder to undermine the system
through Initiatives that are not based on sound scientific management- Initiatives that penalize rather than promote
the Interests of Alaska's fishers, hunters and trappers-- through the "tyranny of the majority".

Thank you for taking my testimony.

»
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ALASKA MINERS ASSOCIATION, INC.
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Mmvli 13.2003
MAR 14 2003

| lonoritbif Bruce Weylir.nich

Chairman _ _
House Slate Affairs Committee

Capitol Buildin
Juneau, AK 996801

RE: 11B-?1, Relating to Initiative and Referendum Petitions

Dear Representative Weyhrauch,

| am_writin? in support of House Bill 3L This bill will make minor but important changevto the
requirements for placing initiatives and referendum petitions on the ballot.

In recent years groups opposmg mmm% hunting, trapping, etc. have used initiative petitions in
several states to place items on Dallots. These (T;roup_s are funded in large ﬁart b}/ pri /Me non?_roflt_
foundations. Their strategy appears to be one 0T finding an issue that, on the surface, has err ationui
appeal m the public. They then arrange funding through the foungations to flght the issue  Ofiyn
times the issuer; being i:iluCked have rather small unorgzamzed constituencies andl whij cannot muster
sufficient funding to'tell the other side of the story to the public and as u result the initiative passes.

By incivasing die number of voting districts where signatures must be raised, 11B-31 woul | make
it slightly more difficult for these special interest groups to bring issues to the ballot.. This is
especially important for Alaska where remote and rural areas often have a very limited voio; oz the

Legislature due to their small population.
We support passage of 1B 3 1and urge that ir be passed out of Committee at the earliest date.

Sincerely,

Steven C. Bnrell, R,
Executive Director

ee.  Honorable Dill Williams
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January 13, 2003

0: senator Ben Stevens
Representative Lesil McGuire

Good Morning:
We are writing to register our opposition to House Joint Resolution 5 and House Bill 31

which will place new restrictions on the citizens’ right to petition the government. The
citizen's right to initiative is a basic American right and should be expanded not
restricted. The government should do all things possible to encourage citizen
participation for it is thru citizen participation that good government is created. These
bills do not improve government, they only restrict the citizen’s right to redress. When
and if these resolutions come before you for your consideration please consider the

ci izens of Alaska and vote no.

Michael and Michelle Citti
4fi41 Edinburgh Drive
Anchorage, Alaska 99502
(§§07) 243*2990 Home
(907) 344-0302 Office

Cp: Representative Bill Williams



Friday, April 04,2003

My name is Alvin Anders, Chair of the Alaska Libertarian Party ofJuneau and also a veteran of dozens of
initiatives in Alaska elections. | can be contacted at 217 Seward Street in Juneau.

1am testifying to urge the committee to reject the proposed changes to the initiative process (HJR 5).

It is already very difficult to put initiatives on the ballot. Very few businesses will allow anyone to circulate in
front of their businesses, especially if the initiative is at all ‘controversial’. The proposed changes to the
initiative process will mean that circulators will need to not 0n|>{ get signatures equal to ten percent ofthe vole
cast in the last election hut will also have to get sgnatures equal to seven percent of the vate cast in three-
fourths of the house districts. This will have the effect of requiring not one petition drive but thirty ?e_tltlon _
drives hecause to fail to qualify injust one of the required three-fourths districts (a total of thirty districts) will
invalidate all the signatures. So even if 100 percent of the voters in 29 districts sign a petition but supporters fall
one signature short In the thirtieth district then the initiative fails. And all voters are disenfranchised.

Nor is this reform even necessary. SuPporters 0f making the initiative process more onerous claim they are
Pro 0sing these chan%es so that all of the state is included in the initiative process. Yet they offer no evidence
that this 1S not currently the case. | argue that in fact just the opposite is true. When an initiative is on the ballot
it is widely debated statewide. When IeP|slators pass hills, and they pass lots of them, voters rarely if ever
P_amupate in the debate on these bills. [n fact legislators have even claimed that they themselves did not have

|

me to read every bill before voting on it

Alaska statewide ballots are not crowded. Moreover, initiative backers know they need a majority of the voters
to pass the initiative so they work hard to win hearts and minds statewide. These changes will mean the death
of citizen initiatives and mean that only initiatives supported by deep pocketed special interests can afford to
make the ballot. This will hardly support democracy much less civic participation.

Also, initiatives increase voter turnout. They do this in two ways. First, they do this by registering new voters.
On New Years Day, just eight minutes into the new millennium, | [e%|stered a voter who had not voted since
1972 and had no intention 0f ever again voting. He changed his mind because marijuana reform would be on
the ballot. His then 21 year old daughter followed her father's example and registered for the first time in her

life after having vowed never to do so.

Second, initiatives increase voter turnout by putting issues on the ballot that arc ‘too hot to handle’ for the
legislature. Tax reform, defendm(l; the Alaska Permanent Dividend, medical marijuana, tern limits, wild life
IsSues and sign restrictions arejust some of the issues that would only have been in the public debate but thanks

to the initiative process.

These changes are not needed. Moreover, there is a better way to accomplish the same goal and save taxBayers
money at the same time. Plus the change can be done without the need for a constitutional amendment.
changing the initiative from a petition booklet of many pages and printed at great expense to the taxpayers to a
one page form that can be posted on a website and downloaded by citizens wishing to sign or circulate it, we
will make the initiative easy to sign by even the voter living in the remotest parts of Alaska.

The added benefit is that the initiative backers can pay the cost of printing these petitions.

To do this change we will need to either give up the circulator affidavit on the last page of petition booklets or
make |tase?_arate form that needs to be mgned and turned in. ' would argue for the former reform. The
circulator affidavit is no longer necessary because the US Supreme Court no longer allows petition circulation
to be limited to only registered voters. Since this Supreme Court ruling, the circulator affidavits have only



served the purpose of having circulators swear that to the best of their knowledge, the person signing the
petition was a registered voter. However, no ong is takm(% our word for it. Instead the state goes to great
expense to verily that the signers are indeed registered voters.

The initjative has a rich historg in Alaska. It Plays a verK_importan_t role in self government. It fosters civic
resEpnslbly. [t invi oratesPu lic debate. Instead of making the initiative process more difficult, we should be
making it easier. Ideally, all bills should go before the citizens for a vote. Moreover, Alaska should also allow

Alaskans to use the initiative process to amend the Alaska Constitution,

| propose that the legislature reject these proposed changes. Instead, turn this bill into the requirement necessary
to put a constitutional amendment on the hallot. Add an additional safeguard by requiring the proposed
constitutional amendment to pass twice or to pass with a super majority.

At the very least, the legislature should embrace democracy and the democratic process by rejecting this effort
to make an already difficult initiative process far more difficult. Then the legislature should go a step further
and take mercy on taxpayers by making initiatives one page, the cost of the printing of which'is paid by
initiative proponents instead of the ta_xpa¥ers. As stated earlier this will also make the iniative process far more
accessible to all Alaskans by facilitating the placing of initiatives on the internet where they can be easily

downloaded.
Thanks for letting me testily.
Sincerely,

Alvin A. Anders
217 Seward Street
Juneau AK 99801
790-4367
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Alaska State Legislature

Please enter Into the record my testimony to the
committee name

committee on * 2 ~ [ EN/-/1&116>1S_ | dated

bill/subject

Friday. April 4,2003

Ak legislature Valley offices.
600EastRailroad Ave.
Fax37MIfiO

Wasllla, AK 09687

Dear legislators, I have been recently Informed that the Judiciary committee la holding
hearings about the Ballot Innlatlve process. This process laJust fine the way It stands.
Please don’t make keeping our rights any harder than they are already. You guys have
enough on your plate already with this new administration. | can see Lauren Lehman
all over this thing, it's the good ole boy syndrome Ifthere ever was one. This used to be

an open minded state, what happened to us?

Michael C.Feil

Signed:
Testifier

RepresontinnJOptional)

G0 / /770
Address/"

jdila*3 | 92" B
Phone No.
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KA&EN E. BRETZ

torney at law

AR, o500 T IERAAOASAREY

April 4, 2003

Re:  HB 3land HJR 5

4 pages

Members of the House Judiciary Committee:

| am an attorney and am the secretary-treasurer of Alaskans for Efficient
Government, an organization which has sponsored several statewide
initiatives. | have been involved in the initiative process as a proponent of
ballot initiatives and counsel to litigants involved in the initiative process.

One reason proffered in support of this bill and resolution in the past is that
it will ensure that there is statewide support of a proposed initiative. | am
not aware of anything ever introduced to a legislative committee showing
that the current initiative process is failing us in that persons living in rural
areas are disenfranchised and that increasing signature requirements is the
solution. In fact, the opposite is true, and HB 31 and HJR 5 will guarantee
that people living off the road system will become disenfranchised from the

initiative process.

The requirement that signatures be collected equal to 10% of the voters that
voted in the preceding general election ensures that the proposed initiative
has minimal support. 1f basic, fairly straightforward requirements are met,
the lieutenant governor places the initiative on the ballot and all Alaska
voters have the opportunity to vote on the proposition. There has been no
attempt by proponents of HB 31 and HJR 5 to show that people in rural
Alaska are not given the opportunity to make their voices heard when it

counts - in the actual election.

| was involved in Proposition 2, the initiative proposing to move the meeting
place of the Alaska legislature from Juneau to the Matanuska-Susitna
Valley. This proposition was voted on in the 2002 general election and was
soundly defeated - in districts both on and off the road system. According
to the statistics on the Division of Elections website, Proposition 2 was



defeated 10to lin District 1, which is Representative Williams’ district. It
was defeated 17 to 1in District 2, which includes Sitka, Petersburg, and
Wrangell. It was defeated 2 to 1in District 37, which is the Bristol Bay
area. In fact, Proposition 2 passed only in four districts - all in the Palmer/
Wasilla area. There has been no indication that people in the rural areas did
not have the opportunity to make informed choices at the ballot box based
on the information that was made available to them.

| personally collected thousands of signatures for Proposition 2. 1 collected
signatures at the Alaska State Fair in Palmer, in front of Fred Meyers and
Kmart in Anchorage, at the Anchorage International Airport, and at the Fifth
Avenue Mall in downtown Anchorage. These are some of the best places in
the state to reach out to Alaskans because one meets voters from across the
State. Anchorage is the State’s economic hub and the state fair, the “big
box” stores, the malls, and the airport are places where people from rural
areas come for shopping, entertainment, and to take care of business.

Although I cannot tell you whether we collected signatures of seven percent
of the voters in three-fourths of the house districts, as HB 31 and HJR 5
would require, I can tell you that we talked to persons and collected
signatures from Angoon to Barrow to Unalaska and all in between.

HB 31 and HJR 5 will disenfranchise people living in rural Alaska from the
initiative process. It is undeniable that n.ost signatures needed to place an
issue on the ballot can be collected in Anchorage and its environs by
reaching out to places frequented by people from across the State. It is also
undeniable that a person living in Dillingham cannot collect all the
signatures that he needs to place an issue on the statewide ballot by staying
in Dillingham. HB 31 and HJR 5 will require people in Bush Alaska to not
only pay for plane tickets, lodging, transportation, and meals in Anchorage,
but also place tickets, lodging, transportation, and meals in Juneau,
Fairbanks, Barrow, Bethel, etc. in order to meet the onerous proposed
requirements. Most citizens do not have the funds to do this. These
additional requirements will preclude most people in rural Alaska from
getting involved in the initiative process.

HB 31 and HJR 5 will require further record keeping by initiative
proponents. Under former law, proponents of initiatives had additional time
in which to submit additional signatures if they initially came up short. That
is no longer the case. Initiative proponents now have only one shot at the



apple, so to speak, in which to ensure that they submit a sufficient number of
signatures to the lieutenant governor’s office. HB 31 and HJR 5 will require
initiative proponents to institute another level of bookkeeping in order to
ensure that they have signatures representing seven percent of the voters in
three-fourths of the house districts. This will discourage many people from
becoming involved with the initiative process.

Further, HB 31 and HJR 5 will encourage the propagation of more initiative
litigation. As you may be aware, there is a current lawsuit against the State
of Alaska concerning whether the proponents of a initiative to decriminalize
marijuana submitted sufficient signatures. |am aware of four other lawsuits
in the state currently pending involving initiatives, and | am personally
involved in three ofthese. The point is that we who believe so strongly in
the initiative process are willing to litigate to ensure that it is protected and
available to Alaska citizens. In this time of budget shortfalls and dwindling
resources, one would think the State could fund better things than initiative

litigation.

Now when we have increased cause to reflect upon the individual freedoms,
prosperity, and wealth that our form of government allows us to enjoy - in
contrast to those regimes of Iraq and Afghanistan - the legislature should
encourage more Alaskans to participate in the initiative process. Although
the initiative process has never been instituted on the federal level, the
United States Supreme Court has commented on it in the case of United
Mine Workers of America v. Illinois State Bar Association, 389 U.S. 427

(1967):

We start with the premise that the rights to peaceably
assemble and to petition for a redress of grievances are
among the most precious of the liberties safeguarded by
the Bill of Rights. These rights, moreover, are intimately
connected, both in origin and in purpose, with other First
Amendment rights of free speech and free press. “All
these, though not identical, are inseparable.” (Citations
omitted) The First Amendment would, however, be a
hollow promise if it ever left government free to destroy
or erode its guarantees by indirect restraints so long as no
law is passed that prohibits free speech, press, petition, or
assembly as such. We have therefore repeatedly held that



laws which actually affect the exercise of these vital rights
cannot be sustained merely because they were enacted for
the purpose of dealing with some evil within the State’s
legislative competence, or even because the laws do in
fact provide a helpful means of dealing which such an
evil. (Citations omitted)

Restraining the rights of the people ofthe State of Alaska from the right to
petition the government through the initiative process is certainly not
Alaskan, and | also add, is not patriotic.

| ask that the Committee vote to not pass this bill and resolution.

Very truly yours,

Karen Bretz



Government Position;: ALASKA'SSTATUTORY INITIATIVE PROCESS

STATEMENT OF POSITION

The League of Women Voters of Alaska supports the existing initiative process and makes the
following recommendations:

1

2.

1.

Initiatives should be voted on only at General Elections, not special or primary elections.

Support change that requires simplicity and clarity of the wording of initiative questions

with a “yes vote to indicate in favor of the’ measure and a “no” vote to indicate
opposition to the measure.

Support disclosure on each initiative petition of the name(s} or group(s) that is paying the
gatherer and how they are paid, such as by signature or by the hour.

Support the requirem_ent for not less than 500 qualified voters as sponsors to the
prospective petition with the Lieutenant Governor's office.

Support the requirement for a number of valid signatures not less than ten (10%) percent
of the total number of the votes cast in the preceding general elections.

Support a formula for at least 50 signatures in each of two-thirds of the legislative
districts in order to reflect statewide interest in a measure.

Support the requirement of an attorney ?ene_ral advisory opinion as to the
constitutionality of each proposed initiative after it has qualified for the ballot, such
opinion to be published in the State Election Pamphlet.

Support the existing limit on time for collecting signatures to one year.

Support the requirement for a cost analysis to be on each initiative petition,

Support the requirement that signature gatherers be qualified voters of Alaska.

Adopted 2001 at Post-Convention Board Meeting.



EXPORTING DEMOCRACY

NOTES REGARDING HB31 AND HJR5:

OPENING STATEMENT:

- Good Afternoon, Madam Chair and Committee Members. | am here

to urge the passage of House Bill 31 and its accompanying House Joint

Resolution 5.

The right of the people to put an initiative on the ballot and to vote
on it is an important part of Alaska’s democracy.
WHY IT’S NEEDED:

To make the initiative process truly democratic and representative
of the entire state.

As you can see from the statistical data in your committee packets,
current law allows initiative sponsors to get an initiative on the statewide
ballot with only a token number of signatures from, for example, Ketchikan,
the State’s fourth-largest city.

The NCSL has taken a strong stand recommending statewide
support for initiatives before they get on a ballot. Government in some other

states (California, Washington) has been bogged down and hamstrung by

numerous attempts to govern by initiative.



WHAT IT DOES:

- HB31/HJR5 would require petition sponsors to get signatures
equalling at least Seven per cent of the number of voters in the most recent
general election in at least three-quarters of house districts (i.e., 30 districts).
This change supports the letter and spirit of the Constitution, and brings
more Alaskans from more parts of the state into the initiative process. The
proposal exports and expands democracy.

THE CONSTITUTION:

- The framers of our Constitution crafted an Article in our
Constitution allowing citizens to get initiatives on the ballot, a right that does
not exist in 26 other U.S. states.

- The framers of the Constitution specifically included a geographical
distribution requirement in order to prevent any one area of the state from
dominating the process.

HB31/HJRS exports democracy into all areas of the state.

HB31/HJR5 changes the signature-gathering requirements to more
accurately account for changes in communication and population

distribution in Alaska since the Constitution was written in 1956.



OTHER STATES:

Of the 24 states that have an initiative process, 13 have some sort
of geographic distribution requirement for signatures. It is important that
Alaska’s initiative process be fair and represent the entire state, to avoid the
kind of undue influence by interest groups and local areas that the framers of
the Constitution sought to avoid.

THE PEOPLE WILL VOTE:

This bill and the accompanying resolution, if passed by the legislature,
will not change Alaskan law. The decision will be made by the people of
Alaska, in a vote on a Constitutional Amendment in November, 2004,

| urge passage of HB31 and HJRS, and | am available, along with my

Aide, Tim Barry, to answer any questions you have.
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Alaska State Legislature

Please enter Into the record my testimony to the _
committee name

TRV

committee on , dated
bill/subject

Friday. April 4 A0

Ak Legislature Valiay offices,
000EastRailroad Ave,

Fax 3716180

Wasilla, AK 99087

Dear legislators, | have been recently informed that the Judiciary committee it holding
hearings about the Ballot Innlative process. This process isjust Cinethe way it stands.
Please don’t make keeping our rights any harder than they are already. You guys have
enough onyour plate already with this new administration. 1 can see Lauren Lehman
all over this thing, it the good ole boy syndrome ifthere ever was one. This used to be

an open minded state, whathappened to us?

Michael C. Fell

Signed: .
Testifier

RepresuntinnJOptfonal)
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Address® / :
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Phone No.
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Alaska State Legislature

Pleasa enter Into the record my testimony to the
commutes name

committee on Lii/Aa//PCS- | dated

bill/subject

Ftiday, April 4,2008

Ak Legislature Valley offices.
600East Railroad Ave.

Pax S76-61S0

W'jsUla, AKW087

Dear legislators, | have been recently informed that the Judiciary committee is holding
hearings about the Ballotinnlative process. This process Isjust One the way It stands,
Please don’t make keeping our rights any harder than they are already. You guys have
enough on your plate already with this new administration. | can see Lauren Lehman
all over this thing. It's the good ole boy syndrome Ifthere ever was one. This used to be

an open minded state, whathappened to us?

Sincerely

Michael C. Fell

Signed:
Testifier

RepresontinuJOptlonal)
P a I7TTO
Address' |/ .

Phone No.
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Alaska State Legislature

Please enter Into the record my testimony to the T/ feg- t& f
committee name

committee on  2lIQ 7L Z?¥ Aa//c>cS_ , dated
bill/subject

Ftiday, April 4,2008

Ak Legislature Valley offices,
600EastRailroad Ave.
Fax37tH5IED

Wasllla, AK W687

Dear legislators, I have been recently informed that the Judiciary committee is holding
hearings about the Ballot Innlative process. This process Isjust One the way It stands,
Please don’t make keeping our rights any harder than they are already. You guys have
enough onyour plate already with this new administration. 1 can see Lauren Lehman
all over this thing. It's the good ole boy syndrome Ifthere ever was one. This used to be

an open minded state, what happened to us?

Michael C. Fell

Signed: .
Testifier

RepresontincWOpilonal)
P a gox' /TP
Address”. / y

h M 22
Phone No.
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Alaska State Legislature

Please enter Into the record my testimony to the  '7/r:e
committee name

committee on | E/VAal/c>cS- | dated IN-%-0-3 _

blll/sufaject

Friday, April 4,2005

Ak Legislature Valley offices,
600East Railroad Ave,

Fax 37(H)180

WaslHa, AK 00687

Dear legislator®, | have been recently informed that the Judiciary committee is holding
hearings about the Ballot Innlative process. This process isJust One the way It stands,
Please dont make keeping our rights any harder than they are already. You guys have
enough on your plate already with this new administration. | can see Lauren Lehman
all over this thing. It's the good ole boy syndrome Ifthere ever was one. This used to be

an open minded state, what happened to us?

Signed:

Testifier

ReprasuntinyJOptionaJ)

a? gy /7 rt
% Phone No.
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Alaska State Legislature

7ANT

Plaasa enter Into the record my testimony to the
committee name

committee on KA aZ VIS | dated .V -jL q z.-mmrmeees
bidlisufaject

Friday. April 4,2003

Ak Legislature Valley offices.
600 EastRailroad Ave.
FSUS37M180

WasUla,AK 99687

Dear legislators, | have been recently informed that the Judiciary committee is holding
hearings about the Ballot Innlative process. This process IsJust One the way It stands.
Please don't make keeping our rights any harder than they are already. You guys have
enough on your plate already with this new administration. | can see Lauren Lehman
all over this thing. It's the good ole boy syndrome Ifthere ever was one. This used to be

an open minded state, what happened to us?

Michael C. Fell

Signed:
Testifier

RepresontinuJOptfonal)

P o [7rP
Address' / .
HZZfo,y >#. 2968P >

Phone No.

9/nd t»gwi4U« tifcnmitfan Offioi
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Please

committee on
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Ak Legislature Valley offices.
600East Railroad Ave.
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Wasllla, AK W687

Dear legislators, I have been recently informed that the .Judiciary committee is holding
hearings about the Ballotinnlative process. This process isJust One the way It stands.
Please don’t make keeping our rights any harder than they are already. You guys have
enough on your plate already with this new administration. | can see Lauren Lehman
all over thisthing, it’s the good ole boy syndrome Ifthere ever was one. This used to be

an open minded state, whathappened to us?
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STATE OF ALASKA, DEPARTMENT OF PUBLIC SAFETY, and TOM
SCHWANTES, Petitioners, v. ROBERT BROWN, Respondent

No. 3612, Supreme Court No. S-2829
Supreme Court of Alaska
794P.2d 108; 1990 Alas. LEXIS 78
June 22,1990

SUBSEQUENT HISTORY:
[**1] As Corrected June 26, 1990.

PRIOR HISTORY:
Petition for Review from the Superior Court of the State of Alaska, Third Judicial District of Anchorage, Joan M. Katz,

Judge. Superior Court No. 3AN-87-5394 Civil.
CASE SUMMARY

PROCEDURAL POSTURE: Defendant, the State of Alaska, sought review of the decision of the Superior Court of
the State of Alaska, Third Judicial District of Anchorage, which denied the state's motion for summary judgment on the
grounds of sovereign immunity and the exclusive remedy provision of the Workers' Compensation Act, Alaska Stat. §
23.30.055, in a claim brought against the state by plaintiff sailor for injuries he received while employed by the state.

OVERVIEW: The sailor, employed by the state, was injured when he boarded a fishing vessel to conduct an inspection
in the course of his employment. After receiving workers' compensation benefits, the sailor filed a complaint seeking
damages against the state. The state filed a motion for summary judgment on the ground that the state was immune and
that the exclusive remedy provision of the Workers' Compensation Act barred the claim. The motion was denied and the
state appealed. On appeal, the court affirmed. The court held first that merely because the exclusive remedy defense was
not a condition of the waiver of the state's sovereign immunity did not mean a repeal of the exclusive remedy defense.
The court found (hat the defense was fully applicable to all claims against the state brought under state law. However,
the defense did not apply to federal remedies, and because the sailor was pursuing a federal maritime claim, the
defenses of sovereign immunity and exclusive remedy were not applicable.

OUTCOME: The court affirmed the denial of the state's motion for summary judgment in the personal injury tort
action brought by the sailor.

CORE TERMS: sovereign immunity, Jones Act, maritime, admiralty, exclusive remedy provision, workers'
compensation, exclusive remedy, waiver of sovereign immunity, territory, immunity, Workers' Compensation Act,
compensation act, State Act, waiver of immunity, state law, waiving, Alaska Workers' Compensation Act, worker’s
compensation, federal maritime lav/, conditioned, retentions, deprive, repeal, intend, Eleventh Amendment, statutory
provision, summary judgment, tort liability, tort claim, unseaworlhiness

LexisNexis(TM) HEADNOTES - Core Concepts

Admiralty Law >Personal Injuries >Maritime Tort Law
Torts >Public Entity Liability >Federal Causes ofAction
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Workers' Compensation & SSD1 >Maritime Workers' Claims > Conflicts of Laws

[HN1] Once the tort claims act was passed, there was no intention to retain sovereign immunity vis-a-vis negligence
claims against the state. The workers' compensation law is construed as simply a limitation regarding all employee-
cmployer relations. It has nothing to do with limiting the waiver of sovereign immunity. In the case of admiralty law,
workers' compensation principles are superseded by federal law for all employees, state workers constituting no

exception.

Admiralty Law > Personal Injuries >Jones Act

Torts >Public Entity Liability > Liability

Workers' Compensation & SSD1>Maritime Workers' Claims > Compensability > Jones Act

[HN2] The Claims Against the State Act, Alaska Stat. § 09.50.250, states in part: By this waiver of immunity it must be
concluded that the state may be sued for negligent torts which arise under the Jones Act.

Admiralty Law> Personal Injuries >Maritime Tort Law

Torts >Public Entity Liability >Liability

Workers' Compensation & SSD1 >Maritime Workers' Claims > Conflicts of Laws

[HN3] It is true that under the Alaska Workmen's Compensation Act, employers, including the state, Alaska Stat. 8
23.30.265, are excluded from admiralty liability.However, this exclusive liability provision cannot act as a limitation on
suits against the state under the federal maritime law once the state has unqualifiedly waived its immunity for negligent
torts. A state cannot protect private citizens from suit for a maritime tort by limiting the exclusive federal admiralty
jurisdiction as delegated by Article 111, § 2, of the United States Constitution. By waiving its immunity, the state stands
in the position of a private party and cannot limit its tort liability by a general provision in the workmen's compensation
act. So much of Alaska Stat. § 23.30.055 as limits the liability of employers in admiralty must be considered an invalid
infringement on the federal jurisdiction.

Admiralty Law > Personal Injuries >Maritime Tort Law

Torts >Public Entity Liability > Liability

Workers' Compensation & SSD | >Maritime Workers' Claims > Conflicts of Laws

[HN4] If it is the desire of the state to limit its tort liability to the workmen's compensation act, it may do so by
legislative enactment of an exception to the waiver of sovereign immunity section contained in Alaska Stat. 8

09.50.250.

Admiralty Law > Personal Injuries > Maritime Tort Law

[HN5] Alaska Stat. § 09.50.250 provides that a person having a tort claim against the state may bring an action against
the state in the superior court. This statute waives the sovereign immunity of the state as to claims brought in superior
court for torts sounding in admiralty, as well as those based on state law. Subject to certain explicit exceptions, the

intent of this statute was to put the state on an equal footing with private persons or entities who are sued in tort.

Admiralty Law >Personal Injuries >Maritime Tort Law

Workers® Compensation & SSD1 > Maritime Workers' Claims > Conflicts ofLaws

[HN6] The Workers' Compensation Act, to which the state is subject to the same extent as private employers, provides
in part that the liability of an employer under the Workers' Compensation Act is exclusive and in place of all other
liability of the employer and anyone otherwise entitled to recover damages at law or in admiralty on account of the

injury or dcatn. Alaska Stat. § 23.30.055.

Admiralty Law > Personal Injuries > Maritime Tort Law

Workers' Compensation & SSD1 >Maritime Workers' Claims > Conflicts of Laws

[HN7] An exclusive remedy provision in a state workmen's compensation law cannot be applied when it will conflict
with maritime policy and undermine substantive rights afforded by federal maritime law.

Admiralty Law >Personal Injuries >Maritime Tort Law

Workers' Compensation & SSD1>Maritime Workers' Claims > Conflicts of Laws

[HN8] While states may sometimes supplement federal maritime policies, a state may not deprive a person of any
substantial admiralty rights as defined in controlling acts of Congress or by interpretative decisions of the court. To hold
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otherwise would undermine the uniformity of maritime law which the Federal Constitution has placed under national
purview to control in its substantial as well as procedural features.

COUNSEL:

Robert L. Eastaugh, Delaney, Wiles, Hayes, Reilman & Brubaker, Inc., Anchorage, for petitioners.
Ron J. Webb, Anchorage, and Eric Dickman, David S. Tcske & Associates, Seattle, Washington, for respondent.

JUDGES:

Matthews, Chief Justice, and Rabinowitz, Burke and Compton, Justices. [Moore, Justice, not participating.]

OPINIONBY:
MATTHEWS

OPINION:

[*109] OPINION
MATTHEWS, ChiefJustice.
|. FACTUAL AND PROCEDURAL BACKGROUND

Robert Brown was employed by the State of Alaska as First Mate on the Alaska Department of Public Safety patrol
vessel VIGILANT, a 100-fr . sea-going vessel. On June 18, 1985, while the VIGILANT was on patrol in Bristol Bay,
Brown was injured as he boarded a fishing vessel to inspect it for a suspected violation of state fisheries laws.

After first accepting workers' compensation benefits [**2] under the Alaska Workers' Compensation Act, AS
23.30.005-.270, Brown filed suit against the state, among others, in the superior court. Brown alleged that the state was
liable to him under the Jones Act, 46 U.S.C. App. 8 688, for negligence of the master of the VIGILANT, and under the

admiralty doctrines of unseaworthiness, maintenance, and cure. The state moved for summary judgment on grounds of
sovereign immunity and the exclusive remedy provision of the Workers' Compensation Act, ,45 23.30.055. The trial

court denied the motion. We granted the state’s petition for review.

[I. DISCUSSION
The trial court summarized its reasons in an order denying the state's motion for reconsideration as follows:

After statehood, the tort riaims act was passed. It expanded the waiver of sovereign immunity to cover all tort
claims, specifically mentioning admiralty. No limiting language referring to the workers' compensation statute was
included in the tort claims act.

It is this court's view, thus, that [HN1] once the tort claims act was passed, there was no intention to retain
sovereign immunity vis-a-vis negligence claims against the state. The workers' compensation law is construed as simply
a limitation [**3] regarding all cmployee-employcr relations. It has nothing to do with limiting the waiver of sovereign
immunity. In the case of admiralty law, workers' compensation principles are superseded by federal law for all

employees, state workers constituting no exception.

The same rationale was expressed in an opinion issued by former Attorney General Hayes more than 25 years ago.
1963 Formal Op. Att'y Gen. 28. In addressing the question of whether workers employed by the state on state ferries
could sue the state under the Jones Act, the opinion stated:

[T]he only question remaining is whether the State of Alaska has waived its sovereign immunity. If it has, the Jones
Act is supreme; if it has not, the State cannot be sued under the Jones Act and the only remedy available to State [*110]
employees is the State workmen's compensation act.

Id. at 11. The opinion next quoted the [HN2] Claims Against the State Act, ,45 09.50.350, and continued:

By this waiver of immunity it must be concluded that the State may be sued foi negligent torts which arise under
the Jones Act. [HN3] It is true that under the Alaska Workmen's Compensation Act, t mployers, including the State (AS

23.30.265), are excluded from admiralty [**4] liability.
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Id. at 12. The opinion then quoted the exclusive remedy provision of AS 23.30.055, and stated:

However, this exclusive liability provision cannot act as a limitation on suits against the State "indcr the Federal
Maritime law once the State has unqualifiedly waived its immunity for negligent torts A state cannot protect private
citizens from suit for a maritime tort by limiting the ex -lusive Federal admiralty jurisdiction as delegated by Article 11l
Section 2, of the United States Constitution. By waiving its immunity, the state stands in the position of a private party
and cannot limit its tort liability by a general provision in the workmen's compensation act. So much of AS 23.30.055 as
limits the liability of employers in admiralty must be considered an invalid infringement on the Federal jurisdiction.

[HN4] If it is the desire of the State to limit its tort liability to the workmen's compensation act, it may do so by
legislative enactment of an exception to the waiver of sovereign immunity section contained in AS 09.50.250.

Id. at 13. We agree with this reasoning, Our explanation follows.

[HN5] Alaska Statute 09.50.250 provides that "[a] person ... having a [**5] ... tort claim against the state may
bring an action against the state in the superior court." This statute waives the sovereign immunity of the state as to
claims brought in superior court for torts sounding in admiralty, as well as those based on state law. State v. Stanley, 506
P.2d 1284, 1290-1291 and n.9 (Alaska 1973). Subject to certain explicit exceptions, the intent of this statute was to put
the slate on an equal footing with private persons or entities who are sued in tort. See State v. Abbott, 498 P.2d 712, 724
(Alaska 1972).

[HN6] The Workers' Compensation Act, to which the stale is subject to the same extent as private employers,
provides in part that "[t]he | ability of an employer [under the Workers' Compensation Act] is exclusive and in place of
all other liability of the employer. . . and anyone otherwise entitled to recover damages ... at law or in admiralty on
account of the injury or deatl." AS 23.30.055. This provision would bar any suit by Brown for damages under state law.
However, the present case is brought under federal maritime law.

The exclusive remedy provision cannot deprive Brown of iiis federal maritime remedy. In Barber v. New England
Fish Co., [**6] 510 P.2d 806 (Alaska 1973), a longshoreman was injured while aboard a barge owned by his
employer. Although he had already collected benefits under the Alaska Workers' Compensation Act, we held that the
exclusive remedy provision of the act did not preclude him from seeking a further recovery against his employer under
federal maritime law for unseaworthiness, nl Similarly, in Thibodaux v. Atlantic Richfield Co., 580 F.2d 841, 847 (5th
Cir. 1978), cert, denied, 442 US. 909, 99S. Ct. 2820, 61 L Ed. 2d 274 (1979), the court held that [HN7] “an exclusive
remedy provision in a state workmen’s compensation law cannot be applied when it will conflict with maritime policy
and undermine substantive rights afforded by federal maritime law." Accord Pumell v. Named Shipping B.V., 801 F.2d
152, 156 (3rd Cir. 1986). In Thibodaux, the court reversed summary judgment in favor of Atlantic Richfield and
remanded the case to allow plaintiffs to pursue their general maritime claims against the latter for wrongful death. 580
F.2d at 847-48. The [*111] court noted that it had been presented with an analogous question in Roberts v. City of
Plantation, 558 F.2d 750 (5tli Cir. 1977). Thibodaux, 580 F.2d at 846. In Roberts, [**7] the court held that the
exclusive remedy provisions of Eorida's workmen’s compensation act were not a defense to a Jones Act claim. 558 F.2d

at 751.

------------------------ Footnotes

nl We noted in Barber that double recovery would not be permitted as the amounts paid under the compensation
award would be subject to offset should the employee win his federal maritime case. Id. at 813, n.39. This observation

also governs the present case.

.................................. End Footnotes

The Thibodaux court found support in the Supreme Court's decision in Pope & Talbot, Inc. v. Hawn, 346 U.S. 406,
74 S, Ct 202, 98 L. Ed. 143 (1953). There, the court refused to apply a state contributory negligence defense which
would have barred recovery for a general maritime cause of action. The court stated that [HN8] "[w]hile states may
sometimes supplement federal maritime policies, a state may not deprive a person of any substantial admiralty rights as
defined in controlling acts of Congress or by interpretative decisions of this Court.” Id. at 409-10 (footnote omitted). To
hold otherwise would undermine the uniformity of maritime [**8] law "which the [Federal] Constitution has placed
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under national purview to control nt 'its substantial as well as procedural features.” Id. at 409 (quoting Panama R.R. Co.
i. Johnson, 264 U.S. 375, 386, 44 S. Ct. 391, 68 L. Ed. 748 (1924)). These precedents compel the conclusion that the

exclusive remedy provisions of the Alaska Workers' Compensation Act cannot deprive Brown of his federal Jones Act
claim against the state.

The state relics on Johansen v. United States, 343 US. 427, 72 S. Ct. 849, 96 L Ed. 1051 (1952), in support of its
argument that the exclusive remedy provision of the Workers' Compensation Act applies. Johansen involved an injury
to a seaman-federal employee who sued the government for damages for negligence under the Public Vessels Act of
1925, 46 U.S.C. 8 8 757-799. The court held that this remedy was barred by the Federal Employees' Compensation Act
of 1916, which provided a workers' compensation remedy to federal employees. Id. at 441. The Johansen case
presented a conflict between two federal remedies. It is thus unlike the state-federal problem which is present here.

The state also relics on three state cases: Lyons v. Texas A <&M University, 545 S.W.2d 56 (Tex.Civ. Ap 1977);
Gross v.  [**9] Washington State Ferries, 59 Wash. 2d 241, 367 P.2d 600(1961); Maloney v. State 3N.Y.2 356 165
N.Y.S.2d 465, 144 N.E.2d 364 (N.Y. 1957). In these cases the sovereign immunity waiver was expressly conditioned on
preserving the defense in question. Lyons involved an act waiving sovereign immunity which, as an integral part of the
waiver, reserved to the state "all of the privileges and immunities granted by the Workmen's Compensation Act ... to
private persons and corporations.” 545 S.W.2d at 58. In Maloney, the act waiving sovereign immunity was "careful to
provide that, in waiving immunity, the exclusiveness of the compensation remedy against the State is not impaired," '44
N.E.2d at 367. The sovereign immunity waiver in Gross was expressly conditioned by a 30-day notice of claim proviso.
367 P.2d at 605. By contrast, the waiver of immunity contained in the Alaska Claims Against the State Act is not
conditioned on preserving the defense in question here -- the exclusive remedy provision. These cases teach that the
legislature could make the exclusive remedy defense applicable to federal maritime claims by referring to the defense in
the sovereign immunity waiver contained in the Claims Act. However, [**10] the legislature has not chosen to do so.

Merely because the exclusive remedy defense is not a condition of the waiver of the sovereign immunity of the
state docs not mean that the Claims Against the State Act has repealed the exclusive remedy defense. The defense is
fully applicable »o all claims against the state brought under state law. However, the defense does not apply to federal

icmedies, and thus the decision of the superior court is AFFIRMED.

DISSENTBY:
COMFTON

DISSENT:

COMPTON, J., dissents. MOORE, J., not participating.
COMPTON, Justice, dissenting.

Assuming the court's conclusion r correct, state employed maritime workers [*112] stand to recover more than
state employed land-based workers who suffer the same injury in a virtually identical accident. If the court is wrong,
then state employed maritime workers stand to recover less than their privately employed counterparts. Thus, under
either result, inequities are inevitable. However, traditional methods of statutory analysis lead to the conclusion that

sovereign immunity was retained as to Jones Act suits.

The doctrine of sovereign immunity bars Jones Act suits for damages by injured state employees in state court,
absent a waiver of immunity. Gross v. Washington State Ferries, 59 Wash. 2d 241, 367 P.2d 600, [**11] 602 (1961);
Maloney v. State, 3 N.Y.2d 356, 165 N.Y.S.2d 465, 144 N.E.2d 364, 365 (1957); Lyons v. Texas A & M Univ., 545

S.W.2d56, 58 (Tex. Civ. App. 1977). nl

Footnotes
nl It is worth noting that the court is unable to cite a single state case affording an injured state maritime employee
Jones Act relief.
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---------------- End Footnotes

The Claims Against the State Act (CATSA), AS 09.50.250, provides that "[a] person . .. having a .. , tort claim
against the state may bring an action against the state in the superior court." Jones Act claims sound in tort. See Collins
v. State, 823 F.2d 329, 332 (9th Cir. 1987) (CATSA does not waive Alaska's immunity from Jones Act suit in federal
court). The Alaska Workers Compensation Act (AWCA), on the other hand, provides that the "liability of an employer
[within this act] is exclusive and in place of all other liability of the employer ... at law or in admiralty. . . ."
"Employer" as defined includes the state. AS 23.30.265(13). Should this language be given its plain meaning, Brown
would be entitled to the worker's [**12] compensation he has received and no more.

The exclusive liability provision of AWCA, beginning in 1949, provided the exclusive remedy against the territory
as an employer in lieu of claims "now existing at common law or otherwise." § 43-3-10 ACLA (1949); § 43-3-38
ACLA (1949). This was followed by a broad, general enactment providing relief to persons with "any claim" against the
territory. § 56-7-1 ACLA (Supp. 1957). This enactment did not explicitly purport to supersede exclusive worker's
compensation liability for the state; the exclusive liability provision was retained.

Upon statehood, the exclusive liability provision of AWCA was reenacted, limiting claims "at law or in admiralty."
AS 23.30.055. Thus, despite the existence of a general right in third persons to make "claims" against the state in
superior court, the legislature seemingly reaffirmed the state's limited waiver of immunity when acting as an employer.
CATSA was refined to something near its present form in 1962. /1S 09.50.250.

Without the enactment of AWCA or CATSA, an injured territorial or state worker would have had no claim at all
against the territory or state, even with the aid of the Jones Act. The territory [**13] or state would have been immune
from suit. Ex Parte New York No. 1, 256 U.S. 490, 500, 41 S. Ct. 588, 65 L Ed. 1057 (1921); cf. Welch v. Texas Dcp't
of Highways & Pub. Transp., 483 U.S. 468, 472-73, 107 S. Ct. 2941, 97 L. Ed. 2d 389 (1987). The original AWCA
must therefore have been a limited waiver of sovereign immunity; otherwise an employee of the territory would not
have been entitled to any compensation from the territory for an injury occurring while on the job. Thus, in order to
prevail, Brown needs to show that the more general waiver of sovereign immunity in CATSA was somehow intended to
abrogate the effect of the more limited waiver of sovereign immunity in AWCA, despite AWCA being left intact.

Despite its lengthy discussion of federal case law, none of which is relevant given that the employer here is the
state, the court's rationale is really rather simple. The court seizes upon our prior cases narrowly construing retentions of
sovereign immunity when the state is not an employer, e.g., Freeman v. State, 705 P.2d 918, 920 (Alaska 1985),
transforms them into establishing a requirement that retentions of sovereign immunity must necessarily be [*113]
explicit, and then concludes that because sovereign immunity was not explicitly [**14] retained in CATSA itself, it
was not retained at all. n2 This is not the issue; rather the question should be whether CATSA was intended to repeal the

effect of AWCA.

Footnotes et —

n2 If the court is correct that retentions of sovereign immunity must be explicit, then the court's assertion that
AWCA s still an effective defense against state law claims must be wrong, since CATSA does not explicitly retain
sovereign immunity as to slate claims. Nor could Collins be correctly decided if CATSA is as broad a waiver as the

court maintains.

....................... End Footnotes

Repeal by implication is not favored. Peter v. State, 531 P.2d 1263, 1267 (Alaska 1975). A specific statutory
provision ordinarily is not repealed by a later enacted, general statutory provision. Preston v. Heckler, 734 F.2d 1359,
1368 (9th Cir. 1984); United States v. Hawkins, 228 F.2d 517, 519 (9th Cir. 1955). Repeal by implication is limited and
only found when necessary to carry out the legislature's intent. Warren v. Thomas, 568 P.2d 400, 403 (Alaska 1977).

Did the legislature, [**15] in enacting CATSA, intend to subject the state to Jones Act claims by its own
employees, notw thstanding AWCA? Did it intend to allow its maritime workers to receive preferential treatment over
its land-based workers? Had the question occurred to the legislators at the time, then arguably a clause referencing
AWCA and maintaining its integrity as the sole, comprehensive remedy for injured state maritime workers could have

been included.
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In saying this, however, | reject any implication that the legislature is somehow prevented by "federalism" from
amending CATSA to make clear that the sole remedy of its injured maritime employees is worker's compensation, and
that Brown is entitled to a "double dip." The mere fact that the Jones Act exists as a federal cause of action does not
mean that state sovereign immunity, properly asserted, is abrogated. See Atascadero State Hospital v. Scanlon, 473 U.S.
234, 242, 105 S. Ct. 3142, 87 L. Ed. 2d 171 (1985). Moreover, the Jones Act has been held not to abrogate properly
asserted state sovereign immunity. Welch v. Texas Dep't of Highways & Pub. Transp., 483 U.S. 468, 475-76, 107S. Ct.
2941, 97 L. Ed. 2d 389 (1987). Any Jones Act recovery by Brown must be offset by the workers' compensation benefits
he [**16] has received. Barberv. New England Fish Co., 510 P.2d 806, 812-13 &n.39 (Alaska 1973).

n

The foregoing, of course, assumes away the bothersome question of whether the Jones Act was ever intended to
apply at all to states as employers. One justice of the United States Supreme Court has opined that it was not. Welch,
483 U.S. at 496 (Scalia, J., concurring). The court in Welch left open the question. Id. at 476.

The rationale for Justice Scalia's concurrence appears to derive firot t the majority opinion in Will v. Michigan Dep't
ofState Police, 491 US. 58, 109 S. Ct. 2304, 105L Ed. 2d 45 %1989). In *Vill, the Court held that states are not persons
within the meaning of 42 U.S.C. § 1983. Will, 109 S. Ct. at 2308. In Will, the Court, while noting that the case did not
involve the Eleventh Amendment since the underlying suit was brought in state court, id., nonetheless opined that
similar federalism concerns were implicated when Congress subjected a state to liability which it would not otherwise
be subject to. Accordingly, the Court held that if Congress intends to pre-empt state sovereign immunity by subjecting a
state to a federal remedy, it must make its intention [**17] to do so "unmistakably clear in the language of the statute."
Id. at 1208-09. "In traditionally sensitive areas, such as legislation affecting the federal balance, the requirement of clear
statement assures that the legislature has in fact faced, and intended to bring into issue, the critical matters involved in

the judicial decision.” Id., quoting United States v. Bass, 404 U.S. 336, 349, 92 S. Ct. 515, 30 L. Ed. 2d 488(1971).

A straightforward application of Will to the facts before us leads to the conclusion that the Jones Act simply is
inapplicable to the states. The Court has already held, in [*114] the analogous though different context of the Eleventh
Amendment, that the Jones Act is not sufficiently clear and unambiguous. Welch, 483 U.S. at 475-76.

Thus, either under traditional modes of statutory analysis as applied to AWCA and CATSA, or under the Will
Court's method of interpreting federal statutes, Brown is limited to his workers' compensation remedy. Accordingly, |

dissent.
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Representative William K. Williams

MEMORANDUM
To. Representative Lesi] McGuire, Chair
House Judiciary Committee
From: Representative Bill Williams
Date: March 251h, 2003

Subject: Request for Hearing

| respectfully request that HB31/HJR5, uAn Act relating to initiative and referendum petitions;
and providing for an effective date”, be scheduled for a hearing in the House Judiciary

Committee.
Attached is the following documentation:

Sponsor Statement
HB31

HJR5
Sectional Summaries from Legislative Counsel

Fiscal Notes from Division of Elections.

Article X1 of the Alaska State Constitution _

Excerpts from the Minutes of the Alaska Constitutional Convention _

A memo written by a member of my staff that should help you negotiate these minutes
Charts with data on signatures gathered in support of initiafives inrecent years

The NCSL's 2002 Report on Initiatives and Referendums

Testimony from Dick Bishop in support of HB31/HJRS

Letter from Steve Borell in support of HB31/HJRS

Letter from Michael and Michelle Citti opposing HB31/FIJR5

If you have any questions or need more information, feel free to contact me or my Aide, Tim
Barry. Thank you for your attention to this important matter.

CoffrenCove  « Hallis *Repr Kete %vkgfbill_w*llimm%s%ik ic” Saarun e Thome By
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Representative William K. Williams

Sponsor Statement for HB 31/ HIR 5
Initiative and Referendum Petitions

“An Act relating to initiative and referendum petitions; and
providing for an effective date”

House Bill 31 and House Joint Resolution 5 (*HB 31/ HJR 5") were introduced to
encouragqe broad, statewide support for the idea contained within an initiative before ir
Pet_s on the ballot. By including voters from all parts of Alaska in the process, the
egislation promotes awareness of initiatives to people throughout the state.

The Ie_?isl_ation supports the letter and spirit of Article XI, Section 3, of the Alaska
Constitution, which requires initiative SRonsors to obtain a minimum of one mgnature
from residents of at least two-thirds of the House Districts in the State of Alaska (27
districts). HB 31/HJR 5 proposes that initiative sponsors grather signatures from residents
of at least three-quarters of House Districts ({30 districts). The legislation also proposes
that the total number of signatures in each of those districts amount to at least seven
percent of the number of peaple who voted in the most recent election in that district. It
does not change the constitution's requirement that the total number of signatures
statewide in support of an initiative or petition amount to at least ten percent of the
number of peaple who voted in the most recent election. The legislation would put a
proposed constitutional amendment on the ballot, leaving it to the people of the state to

decide if these changes are warranted.
Contact: Tim Barry, Aide to Representative Bill Williams, at (907) 465-2812

(iienCoe+ ol e M P ThomeBy
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182

Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDU M March 3, 2003
SUBJECT: Initiative and Referendum Petitions

(HB 31, Work OrderNo. 23-LS0201VA)
T0: ReEresen_tative Bill Williams

Attn: Tim Barry
FROM: Kathryn L. Kurtz

Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summqrr of abill should not be considered
an authoritative mter,ore_tatmn of the bill and the bill itself is the best statement of its
contents. |f you would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.

Section 1. Chan(%es the statutory signature requirements for f|||ng an initiative petition
with the lieutenant governor. Requires that the petition be signed by residents ofat least
three-fourths of the house districts in the state (an increase from two-thirds), and requires
that the number of S|?natures from voters in each of those house districts be equal to at
least seven percent of the number of people who voted in that district in the preceding

general election.

Section 2. Makes the same changes as in section one to the corresponding statute
relating to referenda.

Section 3. Makes the act effective only if a constitutional amendment to the same effect
IS passed hy the voters at the 2004 general election.

Section 4. Makes the act effective the same date as the constitutional amendment, if the
act takes effect.
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MEM ORANDUM February 5, 2003
SUBJECT: Initiative and Referendum Petitions (HJR 5)
(Work Order No. 23-LS0202)
T0: Representative Bill Williams
Attn: Tim Barry
FROM: Kathr?/n.L. Kurtz™A"A"
Legisfative Counsel

You have requested a sectional summary of the above-described bill.

As apreliminary matter, note that a sectional summar?/ ofabill should not be considered
an authoritative mter,ore_tanon of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation of the bill as it may apply to a particular set
of circumstances, please advise.

Section 1. Proposes amending Article XI, sec. 3 of the Constitution of the State of
Alaska to impose more stringent signature requwements for initiative and referendum
petitions.  As amended, the constitution would require that a petition be signed by
residents of at least three-fourths of the house districts in the state Ean increase from two-
thirds), and that the number of signatures from voters in each of those house districts be
equal to at least seven percent of the number of people who voted in that district in the

preceding general election.

Section 2. Specifies that the proposed amendment be placed before the voters at the next
general election.
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