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§  3 8 8 AGENCY, SECOND Ch. 13

3. A, acting for P, takes out insurance on P ’s premises, 
advancing the amount of the premium and having the in­
surance taken in his own name to secure his advances. The 
insurance company declares a  rebate or dividend upon the 
premiums paid. A is under a  duty to credit this to P  in spite 
of a contrary usage among insurance agents, not known to 
P.

Comment:
b. Gratuities to agent. An agent can properly retain gra­

tuities received on account of the principal’s business if, because 
of custom or otherwise, an agreement to this effect is found. Ex­
cept in such a  case, the receipt and retention of a gratuity by an 
agent from a party with interests adverse to those of the princi­
pal is evidence that the agent is committing a  breach of duty to 
the principal by not acting in his interests.
Illustrations:

4. A, the purchasing agent for the P  railroad, purchas­
es honestly and for a fair price fifty trucks from T, who is 
going out of business. In  gratitude for A's favorable action 
and without ulterior motive or agreement, T makes A a gift 
of a car. A holds the automobile as a constructive trustee for 
P, although A is not otherwise liable to P.

5. A, the purchasing agent of a large restaurant, re ­
ceives gifts of packages of food for his private consumption 
from persons desiring to sell food to the restaurant. The 
owner, P, witnesses several of these transactions and says 
nothing. A’s conduct is not a breach of duty to P, and P has 
no interest in the gifts.

Comment:
c. Use of confidential information. An agent who acquires 

confidential information in the course of his employment or in 
violation of his duties has a duty not to use it to the disadvantage 
of the principal, see § 395. He also has a duty to account for any 
profits made by the use of such information, although this does 
not harm the principal. Thus, where a corporation has decided 
to operate an enterprise at a place where land values will be in­
creased because of such operation, a corporate officer who takes 
advantage of his special knowledge to  buy land in the vicinity is 
accountable for the profits he makes, even though such purchases
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Ch. 13 PR IN C IPA L vs. AGENT §  3 8 9
have no adverse effect upon the enterprise. So, if he has “inside” 
information that the corporation is about to purchase or sell se­
curities, or to declare or to pass a dividend, profits made by him in 
stock transactions undertaken because of his knowledge are held 
in constructive tru st for the principal. He is also liable for profits 
made by selling confidential information to third persons, even 
though the principal is not adversely affected.

Comment:
d. Agent a finder. I t  is not within the scope of the Restate­

m ent of this Subject to state when a finder is entitled to retain 
lost or mislaid goods. If  a  finder other than a servant is entitled 
to retain goods lost or mislaid, a servant who finds goods on his 
m aster’s premises is equally entitled, unless he has agreed other­
wise with the master, as where he is employed to find such goods 
or to  take charge of them if found. Howevf ', he may be required 
to surrender custody of the goods to his master temporarily.

e. Liability. For the liability of an agent for profits made 
by him through a violation of a duty of loyalty or through the use 
of the principal’s assets, see Sections 403,404,407.

§ 389. Acting as Adverse Party  without Principal's Consent
Unless otherwise agreed, an agent is subject to a duty 
not to deal with his principal as an adverse party in a  
transaction connected with his agency without the prin­
cipal’s Itnowledge.

Comment:
a. The rule stated in this Section applies to transactions 

which the agent conducts for his principal, dealing therein with 
himself, and also to transactions in which the agent deals with 
his principal, who acts in person or through another agent; i t  is 
applicable to transactions in which the agent is acting entirely for 
himself and to those in which he has such a substantial interest 
th a t it reasonably might affect his judgm ent Thus, an agent who 
is appointed to sell or to give advice concerning sales violates his 
duty if, without the principal’s knowledge, he sells to himself or 
purchases from the principal through the medium of a  “straw,” 
o r induces his principal to sell to a  corporation in which he has 
a  large concealed interest. See the Restatement of Trusts, § 170.
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§ 3 8 9 AGENCY, SECOND Ch. 13

The agent’s failure to reveal that he has an interest in the 
transaction is sometimes spoken of as fraudulent. If the agent in­
tends, to take advantage of the principal, the epithet, with its 
implication of immorality, is justified. But, irrespective of the 
words used to characterize the agent's conduct, such a transaction 
can be rescinded by the principal although the agent acts in good 
faith and without consciousness of wrong doing.

b. Inferences as to disclosure. I t  may be understood a t the 
time when the agent is appointed that he can properly buy or sell 
on his own account, as where the employees of a department store 
are permitted to buy at a discount. Unless the creation of the 
relation involves a peculiar trust and confidence (see Comment e 
on § 390), the agent is subject to no fiduciary duty in making the 
agreement by which he becomes agent and may thereafter act in 
accordance with its terms. Unless the term s of such an agree­
ment provide otherwise, an agent acting as an adverse party, 
even though with the knowledge of the principal tha t he is so do­
ing, is subject to the duty stated in Section 390 to reveal to  the 
principal all the material facts which he knows or which he should 
know, and to deal fairly with the principal.

c. Where no harm, to ‘principal. The rule stated in this 
Section is not based upon the existence of harm  to the principal 
in the particular case. I t  exists to prevent a conflict of opposing 
interests in the minds of agents whose duty it is to act solely for 
the benefit of their principals. The rule applies, therefore, even 
though the transaction between the principal and the agent is 
beneficial to the principal. Thus, in the absence of a known cus­
tom or an agreement, an agent employed to sell a t the m arket 
price cannot, without disclosure to the principal, properly buy 
the goods on his own account, even though he pays a higher price 
for them than the principal could obtain elsewhere. The rule 
applies also although the transaction is a public sale and the 
price received is above that stated by the principal to be adequate. 
Likewise, ordinarily, an agent appointed to buy or to sell a t  a 
fixed price violates his duty to the principal if, without the prin­
cipal’s acquiescence, he buys from or sells the specified article to 
himself at the specified price, even though it is impossible to ob­
tain more or as much. However, if a broker is employed to sell 
property with an agreement that he is to retain all above a speci­
fied price, it may be inferred that the transaction gives him an
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Ch. 13 PRIN CIPA L vs. AGENT §  3 8 9
option to purchase a t that price without notice to the principal 
tha t he is acting for himself.
Comment:

d. Where principal 7ujs reason to know that agent has ad­
verse interests. Failure by the agent to reveal that he is act­
ing on his own account or that he has a personal interest in the 
transaction is immaterial if the principal consents to this or has 
manifested his consent However, in the absence of definite 
knowledge th a t the agent is acting on his own account, the prin­
cipal is not barred by the fact th a t he has merely reason to know 
th a t the agent is so acting. A usage of brokers or factors to buy 
or to sell their own chattels to the principal does not give them a 
privilege to do so, unless the principal knows or has reason to 
know of such usage or has given the agent reason to  believe that 
he consents. Merely authorizing an agent to act in a particular 
m arket does not manifest to the agent that the principal assents to 
a  custom of the m arket by which the agent can properly buy from 
or sell to the principal in disparagement of the fiduciary relation. 
If, however, the principal is adequately protected, as he is by the 
current rules of most stock exchanges, the custom may validate 
such a purchase or sale by the agent.

Illustrations:
1. A, employed by P  to buy land, owns land which is in 

the name of T. A persuades P  to buy the land at a  fair price. 
Before the transaction is consummated, P  learns that A is 
the owner and thereafter completes the transaction without 
revealing his knowledge to A. In the absence of other facts, 
the transaction cannot be rescinded by P.

2. P  authorizes A, a stockbroker, to  buy shares. Acting 
in accordance with the custom of the stock exchange, A sells 
his own shares to P  who believes that A bought them for 
him from another. The transaction is voidable a t P ’s elec­
tion, although P  had reason to know of the custom of the 
stock exchange, unless its rules adequately protect the inter­
ests of the purchaser.

Comment:
e. Burden of proof. The burden of proof is upon the agent 

to show th a t he has satisfied the duties required by the rules stat­
ed in this Section.

Seo Appondix for Reporter’s Notes, Court Citations, and Cross References
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§  3 8 9 AGENCY, SECOND Ch. 13

Although the transaction is with a third person in form, the 
fact that the other contracting party is a relative or a friend of 
the agent may be evidence that the transaction is in effect on ac­
count of the agent in whole or in part.

/. Extrinsic matters. As to m atters not connected with 
the agency, an agent can properly deal as freely with his princi­
pal as if he were not an agent, except to the extent th a t he acts 
because of information concerning the transaction obtained in 
connection with the agency (see § 395), or where the existence of 
the agency creates a  general confidential relation between the 
principal and him.

Illustration:
3. A is P ’s bookkeeper. Learning that P  desires to 

purchase a house, A  employs B to  sell P  a house in which A 
has an interest, his interest not being revealed to P. The 
transaction cannot be rescinded by P  because of the failure 
to disclose A's interest, unless A has reason to know th a t P  
would not have purchased the house if he had known of A’s 
connection with it.

Comment:
g. Liabilities. The liabilities of an agent for a breach of 

the duty stated in this Section and the defenses which he may 
make are stated in Sections 399-421 A.

§ 390. Acting as Adverse P arty  with Principal's Consent
An agent who, to the knowledge of the principal, acts on 
his own account in a transaction in which he is em­
ployed has a  duty to deal fairly with the principal and 
to disclose to him all facts which the agent knows or 
should know would reasonably affect the principal's 
judgment, unless the principal has manifested that he 
knows such facts or that he does not care to know them.

Comment:
a. Facts to be disclosed. One employed as agent violates no 

duty to the principal by acting for his own benefit if he makes 
a full disclosure of the facts to an acquiescent principal and 
takes no unfair advantage of him. Before dealing with the prin­
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Ch. 13 PRINCIPA L vs. AGENT §  3 9 0
cipal on his own account, however, an agent has a duty, not only 
to  make no misstatements of fact, but also to disclose to the 
principal all relevant facts fully and completely. A fact is rele­
vant if it is one which the agent should realize would be likely 
to affect the judgment of the principal in giving his consent to 
the agent to enter into the particular transaction on the speci­
fied terms. Hence, the disclosure must include not only the 
fact tha t the agent is acting on his own account (see § 389), 
but also all other facts which he should realize have or are likely 
to have a bearing upon the desirability of the transaction from 
the viewpoint of the principal. This includes,' in the case of sales 
to  him by the principal, not only the price which can be ob­
tained, but also all facts affecting the desirability of sale, such 
as the likelihood of a higher price being obtained later, the pos­
sibilities of dealing with the property in another way, and all 
other m atters which a disinterested and skillful agent advising 
the principal would th ink reasonably relevant.

If the principal has limited business experience, an agent 
cannot properly fail to give such information merely because 
the principal says he does not care for it; the agent’s duty of fair 
dealing is satisfied only if he reasonably believes that the princi­
pal understands the implications of the transaction.

Illustrations:
1. P  employs A to sell Blackacre for $1,000. A, hav­

ing sought a customer, is unable to find one and reports such 
fact to P. He then states that he is willing to pay $1,000, 
telling P  truthfully that he believes that a  better sale might 
be made later in view of the chance that the locality will 
develop. A pays P  $1,000. A month later, A sells the land 
for $1,500. In the absence of other facts, A has violated no 
duty to P.

2. P  employs A to purchase a suitable manufacturing 
site for him. A owns one which is suitable and sells it to P  
at the fair price of $25,000, telling P  all relevant facts except 
that, a short time previously, he purchased the land for 
$15,000. The transaction can be rescinded by P.

Comment:
b. Facts which agent should know. The duty is positive so 

that, although the agent is inadvertent in failing to reveal rele­
Soo Appendix for Koporter’n Notos, Court Citations, and CroHS Bofcreacos
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§  3 9 0 AGENCY, SECOND Ch. 13

vant facts in his possession, the transaction is voidable by a 
principal ignorant of them. Furthermore, to the extent that the 
agent has a duty to the principal to have or to acquire relevant 
information concerning the subject m atter of the agency, he is not 
privileged to deal with the principal unless he discloses the in­
formation which he thus would have if he had been comp +'~ t  
and attentive to his duties as agent, unless he reveals, or the prin­
cipal otherwise knows of, his ignorance. These statements are 
subject to the limitation th a t if the principal manifests that, he 
knows all material facts or, if he is a person of m ature judgment, 
is willing to  deal without knowing them, the agent is not liable if 
he fails to reveal them.

Illustration:
3. P, from New York, writes to A, a real estate broker 

in Chicago, asking him to obtain a customer for Blackacre, 
which is on the outskirts of Chicago, and to advise P  as to 
what would be a fair price. A, without investigating, ex­
cept by a reference to the map and his general knowledge 
of Chicago, fixes a price of $5,000, and so writes to P, not 
stating the basis of his opinion. This price would be fair 
were it  not for the fact that a new enterprise is being con­
ducted within a few yards of Blackacre making Blackacre 
worth $8,000, a fact which A would have discovered by rea­
sonable investigation. Later, in ignorance of this, A offers 
P  $5,000, which P  accepts. This transaction can be re­
scinded, and A is subject to liability to P  for any loss which 
P  suffers through his belief that the transaction was at a fair 
price.

Comment:
c. Fairness. The agent must not take advantage of his 

position to persuade the principal into making a hard or im­
provident bargain. If the agent is one upon whom the principal 
naturally would rely for advice, the fact that the agent dis­
closes that he is acting as an adverse party does not relieve him 
from the duty of giving the principal impartial advice based upon 
a carefully formed judgment as to the principal’s interests. If he 
cannot or does not wish to do so, he has a duty to see th a t the 
principal secures the advice of a competent and disinterested 
third person. An agent who is in a close confidential relation

Soe Appendix for Reporter's Kotos, Coart Citations, and Cross References
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C h . 13 P R IN C IP A L  v s . A G E N T  §  390
to the principal, such as a fam ily attorney, has the burden of 
proving that a substantial gift to him was not the result of un­
due influence. Even though an agent employed to sell is not in 
such a position, payment of less than the reasonable market value 
for property he buys from the principal is evidence that the 
bargain was unfair. If the principal is not in a dependent posi­
tion, however, and the agent fully performs his duties of dis­
closure, a transaction of purchase and sale between them  is not 
voidable merely because the principal receives an inadequate 
price or pays too great a price.

Illustrations:
4. P, a young physician with some inherited wealth 

and no business experience, places his property in charge 
of A  to manage. Desiring a particular piece of land which 
represents a large share of P ’s assets, A  waits until there is 
a slump in the price of land and, believing correctly that the 
slump is only temporary, suggests to P that it be sold, 
offering as an incentive that P's income from his profession 
will increase and that, although the price to be obtained is 
low, P can well afford to get more enjoyment from the 
proceeds now than from a larger amount later. P  there­
upon agrees to sell to A at a price which is as much as could 
be obtained at that time for the property. It may be found 
that A  violated his duty of dealing fairly with P.

5. Same facts as in Illustration 4, except that A pro­
vides P  with an independent experienced adviser, who gives 
disinterested advice, setting out the possibilities of accretion 
in values. It may be found that A  has satisfied his duty of 
loyalty.

Comment:
d. Extrinsic matters. An agent is not, as such, in a 

fiduciary relation with the principal as to matters in which he 
is not employed. Thus, a factor employed to sell chattels for 
the principal can properly deal with him at arm’s length concern­
ing the purchase of land, except that, in so doing, he may not 
properly use confidential information which he has acquired and 
which the principal does not know him to have. However, an 
agent may be in such a confidential relation to the principal that 
he has a duty of disclosure and fair dealing as to all matters.

See Appendix for Reporter’s Notes, Court Citations, and Cross References
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§ 390 AGENCY, SECOND Ch. 13
Thus, the family solicitor, employed primarily to give legal ad­
vice, is under a duty of fair dealing in any transaction with the 
clien t

e. Agreements fo r compensation. A  person is not ordi­
narily subject to a fiduciary duty in making terms as to compen­
sation with a prospective principal. If, however, as in the case of 
attorney and client, the creation of the relation involves peculiar 
trust and confidence, with reliance by the principal upon fair 
dealing by the agent, it m ay be found that a fiduciary relation 
exists prior to the employment and, if so, the agent is under a 
duty to deal fairly with the principal in arranging the terms of 
th e employment.

Illustration:
6. P, an ignorant person, visits A, an attorney, asking 

for advice concerning the prosecution of a claim. A  honestly 
advises P  to bring suit but obtains from P a promise to 
pay A  an exorbitant sum in compensation, representing 
tacitly that it is the usual fee for such services. The trans­
action between A  and P  is rescindable if  A has taken ad­
vantage of his position as the adviser of P to  obtain an un­
duly large compensation.

Comment:
/. After termination of the relation. An agent may con­

tinue in a confidential relation with the principal after his agency 
has terminated. If so, he is subject to the duties stated in this 
Section. See § 396.

g. Burden of proof. The burden of proof is on the agent to 
show that he has satisfied all the duties required by the rules 
stated in this Section.

h. Liabilities. The liabilities of an agent for a breach of 
the duty stated in this Section and the defenses he may make, 
are stated in Sections 399-421 A.

§ 3 9 1 . Acting for Adverse Party without Principal’s Con­
sent

Unless otherwise agreed, an agent is subject to a duty 
to his principal not to act on behalf of an adverse party 
in a transaction connected with his agency without the  
principal’s knowledge.

See Appendix for Beporter's notes. Court Citations, and Cross Bofereuces
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Ch. 13 PRINCIPAL vs. AGENT § 391
Comment:

a. Effect of custom. The terms of the employment may  
give a privilege to  the agent to  act for adverse parties, and such 
terms m ay be sh o w , by a prior course of dealing between the 
principal and agent or by a custom of which the principal should 
be aware. See §§ 34-46. A  custom that an agent can properly 
act for an adverse party is usually so unreasonable that, in the 
absence of knowledge by the principal, he is not affected by it  if  
the agent is to exercise any discretion or is employed to  give 
advice to  the principal. However, a custom of stockbrokers em­
ployed to buy or to sell at a fixed price or “ at the market,” by  
which the broker may sell on account of one client in filling the 
order of another, binds both customers, if th e custom is suffi­
ciently widespread so that they have reason to know of i t  In 
thus acting for two principals, the agent is subject to the duty 
of fair dealing stated in Section 392.

b. Where act not inconsistent with agent’s duty. An 
agent can properly deal with the other party to  a transaction if 
such dealing is not inconsistent with his duties to  the principal. 
Thus, an agent employed to sell can properly lend money to the 
buyer to complete the purchase or he may "split” his commis­
sion with the buyer, unless because of business policy or other­
w ise it  is understood that he is not to do so.

o. Dealings with agents of other principals. Not only must 
an agent not act in the interests of other parties without the 
consent of all concerned, but he must not enter into transac­
tions with agents of other principals, the effect of which m ay give 
the agent a self-interest in improperly advising his principal.

Illustration:
1. A, representing P, who desires to purchase land, 

agrees with C, who represents B, a seller of land, that A and 
C will endeavor to effect a transaction between their prin­
cipals and will pool their commissions. A  and C commit 
a breach of duty to P and B.

Comment:
d. Agent as intermediary. If a broker is employed not 

only to  bring parties together but to arrange terms, make repre­
sentations, or give advice, action for both parties without each 
principal’s knowledge is a breach of duty to each. If, however,
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§ 391 AGENCY, SECOND Ch. 13
he has no independent initiative and is employed only to intro­
duce the parties to each other, or if  he is entitled to retain all 
above a fixed sum, he has no duty to disclose that he is acting for 
the other party.

Illustrations:
2. P  employs A to find a purchaser of his house at the 

highest obtainable price, A to have a commission of 5 per 
cent. Unknown to P, A has been employed by T to find a 
suitable house for him at the lowest possible price. A intro­
duces P to T and, without disclosing his relations with T, 
urges P to sell at the price offered by T. This is a breach of 
duty to P.

3. P, wishing to sell his house, publicly offers a com­
mission of 5 per cent, to any person who will introduce P to 
a person who subsequently purchases P ’s house at a price 
satisfactory to P. A, a broker, comes to P ’s office with T 
and, without disclosing that T has employed A to find a house 
for him, urges P to sell at the price offered by T. P  sells to 
T. A is entitled to the commission.

Comment:
e. Evidence. The receipt of anything of a substantial na­

ture from an adverse party to a transaction is evidence that the 
agent is acting on behalf of such person and is sufficient, with­
out more, to sustain a judgment against the agent. Likewise, 
the promise of an indirect reward by the other party is suffi­
cient evidence of improper conduct, as when a buyer tells a sell­
ing agent that if the sale to him is made, he will employ the agent 
to take charge of the premises for him.

/. Liabilities of agent. The liabilities of an agent for a 
breach of the duty stated in this Section, and the defenses 
which he may make, are stated in Sections 399-421A.

g. Liability of third persons. A  person who knows that 
another has employed an agent to conduct a transaction with him  
is subject to liability to the other for secretly employing the other 
to act on his account in the transaction. Such an agreement 
is illegal and unenforceable. The defrauded principal can rescind 
the transaction with the other principal, or he can affirm it and 
recover damages from him, or damages or profits from the
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Ch. 13 PRINCIPAL vs. AGENT § 392
agent. If neither principal knows of the double employment, 
either can rescind. See §§ 312, 313 and 407.

§ 392. Acting for Adverse Party with Principal’s Consent

An agent who, to the knowledge of two principals, acts 
for both of them in a  transaction between them, has a  
duty to  act with fairness to each and to disclose to each 
all facts which he knows or should know would reason­
ably affect the judgment of each in permitting such 
dual agency, except as to a principal who has mani­
fested that he knows such facts or does not care to 
know them.

Comment:
a. Fairness. An agent employed by both parties to a  

transaction, with knowledge by them of his double employment, 
has the same duty to act with fairness to each that an agent has 
in dealing with his principal on his own account. See § 390. 
If he is employed to complete a transaction for them, he must act 
with consideration for the interests of each; if he is employed 
by each to give advice, his advice must be impartial.

b. Disclosure. One employed as agent violates no duty to 
the principal by acting for another party to the transaction if he 
makes a full disclosure of all relevant facts vhich he knows or 
should know, or if the principal otherwise knows of them and ac­
quiesces in the agent’s conduct. See Comment a on § 390. The 
agent’s disclosure must include not only the fact that he is act­
ing on behalf of the other party, but also all facts which are rele­
vant in enabling the principal to make an intelligent determina­
tion, such as the prior relations between the agent and the other 
party, and the knowledge or lack of knowledge by the other party 
that the agent is acting for the principal. The agent, however, is 
under no duty to disclose, and has a duty not to disclose to one 
principal, confidential information given to him by the other, 
such as the price he is willing to pay. If the information is of 
such a nature that he cannot fairly give advice to one without 
disclosing it, he cannot properly continue to act as adviser.

Illustrations:
1. A, employed by B to sell Blackacre, is requested by 

P  to act for him in its purchase. A agrees, after telling P
See Appendix for Reporter's Notes, Coart Citations, and Cross Eeferoncos215



§ 392 AGENCY, SECOND Ch. 13
that he has been employed by B to sell it, and all other rele­
vant facts, except the fact that B is unaware of A ’s employ­
ment by P. A completes the transaction to the mutual sat­
isfaction of A and B. A has committed a breach of duty 
to P as well as to B  and can not recover compensation from  
either. Since B is entitled to rescind the transaction, P  does 
not obtain the valid transaction which he expected.

2. Same facts as in Illustration 1, except that A  tells 
P that B  does not know of the double employment. A  com­
mits no breach of duty to P, although he commits a breach 
of duty to B. The transaction' between P and A  is such a 
violation of business morality as to prevent A  from recover­
ing compensation from P. See the Restatement of Con­
tracts, § 570.

§ 393. Competition as to Subject Mairter of Agency

Unless otherwise agreed, an agent is subject to a  duty 
not to compete with the principal concerning the sub­
ject matter of his agency.

Commeut:
a. The reasons for the rule stated in this Section are the 

same as those which prevent an agent from dealing with the 
principal as an adverse party, and the rule stated in Section 390 
as to the duties of disclosure and fair dealing is applicable.

There is no violation of the agent’s duty if the principal 
understar i s  that the agent is to compete; a course of dealing 
between toe parties may indicate that this is understood. Like­
wise, an agent can properly act freely on his own account in mat­
ters not within the field of his agency and in matters in which his 
interests are not antagonistic to those of the principal, except 
that he can not properly thus use confidential information.

b. Principal's interests preferred to agent’s. In the usual 
case, it  is the agent’s duty to further his principal’s interests 
even at the expense of his own in matters connected with the 
agency. Thus, an agent to buy or to sell for the principal must 
not buy or sell in competition with the principal, unless it is so 
agreed. An agent employed to purchase a particular piece of 
land must not purchase it on his own account as long as it  is pos­
sible to purchase it for the principal. However, it is not wrong­
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Ch. 13 PRINCIPAL vs. AGENT § 393
ful for him to purchase such land for himself if he cannot pur­
chase it for the principal on terms which the principal is willing 
to make after learning the facts. An agent employed to purchase 
unspecified goods in the open market can properly purchase 
goods of the same kind for himself or for some one else, if  such 
purchase does not affect the price or prevent the required amount 
from being purchased for the principal. If it  does so affect the 
price or amount, the agent is not privileged to do this, unless 
i t  is agreed that he can act for himself or for some one else, s.

c. Where no use of principal's facilities. The rule stated  
in th is Section applies although the agent does not use his em­
ployer’s facilities or time. Unless otherwise understood, an agent 
employed to acquire information for the use of the principal is 
under a duty to report to the principal or to use for his benefit 
any information relevant to  the subject matter of the agency 
which he acquires, unless it is obtained confidentially from an­
other, who restricts its use. Thus, an agent, employed to  act 
exclusively for the benefit of the principal in looking for pay­
ing mines or oil wells, who independently and out of business 
hours discovers one which he purchases for his own account, 
holds it as constructive trustee for the principal who is entitled 
to  it upon payment of what it cost the agent. As to patentable 
ideas acquired by the agent, see Section 397.

The agent is entitled to use knowledge which he acquires in­
dependently for all purposes except that of competition with the 
principal in matters entrusted to him.

d. Where unavoidable conflict of interests. If, without the 
violation of a duty on the part of an agent, a situation arises in 
which the principal’s affairs conflict with those of the agent, the 
agent has a duty to deal fairly in the protection of the principal’s 
interests. Thus, if  an attorney regularly employed to collect 
claims receives a claim for collection against a personal debtor 
and there is no opportunity for him to notify the client of his 
conflict of interests, he must not attach the debtor’s goods on 
account of his debt to the exclusion of the principal. Likewise, 
if an agent, such as a factor, has a lien on his principal’s goods 
which he can enforce by sale of the subject matter, he should 
exercise it with due consideration for the interests of the prin­
cipal and, if reasonably possible, only after giving the principal 
an opportunity to take remedial action. See § 464.
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e. Preparation for competition after termination of agency. 

After the termination of his agency, in the absence of a re­
strictive agreement, the agent can properly compete with his 
principal as to matters for which he has been employed. See § 
396. Even before the termination of the agency, he is entitled 
to make arrangements to compete, except that he cannot prop­
erly use confidential information peculiar to his employer’s busi­
ness and acquired therein. Thus, before the end of his employ­
ment, he can properly purchase a rival business and upon termi­
nation of employment immediately compete. He is not, howeyer, 
entitled to solicit customers for such rival business before the 
end of his employment nor can he properly do other similar acts 
in direct competition with the employer’s business.

The limits of proper conduct with reference to securing 
the services of fellow employees are not well marked. An em­
ployee is subject to liability if, before or after leaving the em­
ployment, he causes fellow employees to break their contracts 
witfi the employer. On the other hand, it is normally permis­
sible for employees of a firm, or for some of its partners, to agree 
among themselves, while still employed, that they will engage 
in competition with the firm at the end of the period specified ' 
in their employment contracts. However, a court may find that 
it  is a breach of duty for a number of the key officers or em­
ployees to agree to  leave their employment simultaneously and 
without giving the employer an opportunity to hire and train le - 
placements.

Illustration:
1. A  is employed by P  as manager for a year. Be­

fore the end of the year, A decides to go into business for 
himself; in anticipation of this and without P ’s knowledge, 
he contracts with the best of P ’s employees to work for him 
at the end of the year. At the end of the year, A  engages 
in a competing business and employs the persons with whom 
he has previously contracted. A  has committed a breach of 
his duty of loyalty to P.

Comment:
f. Liabilities. The liabilities of an agent for a breach of 

the duty stated in this Section and the defenses which he may  
make, are stated in Sections 399-421 A.
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§ 394. Acting for One with Conflicting Interests

Unless otherwise agreed, an agent is subject to a duty 
not to act or to agree to act during the period of his 
agency for persons whose interests conflict with those 
of the principal in matters in which the agent is em­
ployed.

Comment:
a. The rule stated in this Section goes beyond that stated in 

Section 391, which is limited to situations in which the agent acts 
for an adverse party in a transaction to which the principal is a 
party. Under the rule stated in this Section, the agent commits 
a breach of duty to his principal by acting for another in an un­
dertaking which has a substantial tendency to cause him to dis­
regard his duty to serve his principal with only his principal’s 
purposes in mind. Thus, an agent has a duty not to  act for a 
competitor of his principal unless this is permitted by the under­
standing of the parties. This is true although the agent does not 
agree to give his full tim e to the principal’s business and does not 
use the time paid for by the principal in acting for another. The 
danger that he will not be impartial and that he will use confi­
dential information obtained in the business of one in the affairs 
of the other makes it improper for him to act for both.

b. When agent can properly act for competitors. The agent 
commits no breach of duty by acting for competitors if, at the 
time of his employment, the principals have reason to know that 
the agent believes that he is privileged to do so. However, in 
obtaining consent of the principals to such competition, the agent 
is subject to the duty of disclosure stated in Section 392.

In many cases the circumstances indicate an understanding 
that the agent is entitled to act for principals whose interests 
conflict, although none of them know that he is so acting or 
that he intends to do so. The constituents of a factor or a broker 
are normally competing with each other in the sale of goods. 
That one is the exclusive selling agent of his principal does not 
necessarily preclude him from acting for others. In the absence 
of a conclusive custom or a course of dealings, all facts of the 
situation are considered in determining the mutual understand­
ing. It is much easier to find that an agent is privileged to act 
for a competitor than to  find that an agent is privileged to act
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for an adverse party, since acting for a competitor has merely 
a tendency to  reduce the diligence of the agent and not, as where 
the agent is acting for an adverse party, to cause him to give 
improper advice or to take improper action. Ordinarily, if  the 
agent can properly act on his own account in competition with 
the principal (see § 393), he is entitled to act for others.

Illustration:
1. P, a manufacturing company, enters into a contract 

with A, another corporation, the business of which is repre­
senting manufacturers. By the terms of the contract A  is 
to have the exclusive agency to sell P ’s  products. A  makes 
other similar contracts with competing manufacturers. In 
the absence of further facts, A  thereby commits no breach of 
duty to P.

Comment:
c. Unavoidable conflict of interests. Under some circum­

stances, an. agent may have a duty to act for persons whose inter­
ests are adverse to each other. Thus, an attorney who has agreed 
to accept claims for collection for two clients may simultaneously 
receive a claim from each against the same debtor under condi­
tions requiring immediate action. In such case, if he cannot com­
municate with his clients, it would be understood that he must 
act with a view to protecting them equally.

d. Attorneys. Unless an attorney makes full disclosure to  
his client, it is improper for him, in court proceedings or other­
wise, to act for two clients whose interests conflict. This state­
ment applies to  an attorney acting for an administrator and 
claimants against the estate; to an attorney who represents per­
sons having disputed claims against any fund, such as that of a 
bankrupt estate, since, even though none of them has a preferred 
claim, the success of one will diminish the amount which the 
other m ay receive; and to a patent attorney whose clients may 
have conflicting rights. With full disclosure, and especially if  
there is no dispute as to the rights of the parties, it is proper, 
and frequently desirable in the interests of economy, for an at­
torney to represent clients whose claims are only theoretically 
adverse. Thus, it  is desirable for one attorney to represent sev- 
e : ; 1 creditors of a bankrupt estate, if there is no substantial doubt 
as to the validity of the claims, and if due disclosure is made.
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Likewise, an attorney can properly represent fill the creditors of 
a bankrupt in proceedings after their claims have been allowed. 
In divorce proceedings and in other cases in which the public 
has an interest, it  is  improper for an attorney to represent even 
consenting clients who are adversary parties only pro forma.

e. Liabilities. The liabilities of the agent for a breach of 
the duty stated in this Section, and the defenses which lie can 
make, are stated in Sections 399-421 A.

§ 395. Using or Disclosing Confidential Information

Unless otherwise agreed, an agent is subject to a duty 
to the principal not to use or to  communicate informa­
tion confidentially given him by the principal or ac­
quired by liim during the course of or on account of 
his agency or in violation of his duties as agent, in com­
petition with or to  the injury of the principal, on his 
own account or on behalf of another, although such 
information does not relate to the transaction in winch 
he is then employed, unless the information is a  mat­
ter of general knowledge.

Comment:
a. The relation of principal and agent permits and requires 

great freedom of communication between the principal and the 
agent; because of this, the agent is often placed in a position to 
obtain information of great use in competing with the principal. 
To permit an agent to use, for his own benefit or for the benefit 
of others in competition with the principal, information confiden­
tially given or acquired by him in the performance of or because 
of his duties as agent would tend to destroy the freedom of com­
munication which should exist between the principal and the 
agent. The agent also has a duty not to use information acquired 
by him as agent or by means of opportunities which he has as 
agent to  acquire it, or acquired by him through a breach of duty 
to the principal, for any purpose likely to cause his principal harm  
or to interfere with his business, although it is information not 
connected with the subject matter of his agency. Thus, an agent 
who is told by the principal of his plans, or who secretly exam­
ines books or memoranda of the employer, is not privileged to  
use such information at his principal’s expense.

See Appendix Xor Eeporter’a Hotos, Court Citations, and Cross Beforences
221



See AppondLx for Boporter’s Notes, Court Citations, and Cross Beforences
2 22

Illustration:
1, A, a reporter on a newspaper, learns by eaves­

dropping that his employers are about to renew the lease on 
the building in which the newspaper is run. He secretly 
visits the lessor and obtains a lease on his own account. He 
may be required to hold this lease as constructive trustee 
for the newspaper.

Comment:
b. Scope of rule. The rule stated in this Section applies not 

only to those communications which are stated to be confiden­
tial, but also to information which the agent should know his 
principal would not care to have revealed to others or used in 
competition with him. It  applies to unique business methods of 
the employer, trade secrets, lists of names, and all other matters 
which are peculiarly known in the employer’s business. I t  does 
not apply to matters o f common knowledge in the community 
nor to special skill which the employee has acquired because of 
his employment. As to the obtaining and use of patents in com ­
petition with the employer, see Section 397.

c. When principal consents. In obtaining consent of the 
principal to use or disclose confidential information, the agent is 
under the duty of disclosure stated in Section 390.

d. Before and after agency. A person vho, in view of a pro­
spective agency, invites a confidence from or permits the pro­
spective principal to reveal confidential information to him, is 
subject to the same duties with respect to such information as 
if, at the time the confidence was given, he were in fact an agent.

After the termination of the agency, an agent is entitled to 
use information obtained by him as agent in competition with 
former principals to the extent stated in Section 396.

e. Where no violation of duty or loss to the principal. Even 
though the agent properly acquires and uses confidential infor­
mation concerning his principal’s activities in the course of em­
ployment, he has a duty to account to the principal fo r any prof­
its thereby made. See § 388.

f. Protection of interests of others. An agent is privileged 
to reveal information confidentially acquired by him in the course 
of his agency in the protection of a superior interest of himself 
or of a third person. Thus, if the confidential information is to
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the effect that the principal is committing or is about to commit 
a crime, the agent is under no duty not to reveal it. However, 
an attorney employed to represent a client in a criminal proceed­
ing has no duty to reveal that the client has confessed his guilt

g. Liabilities. The liabilities of an agent for a breach of 
the duties stated in this Section, and the defenses which can be 
made, are stated in Sections 399-421 A. The liabilities to the 
principal of a third person who benefits from the misuse of con­
fidential information are stated in Sections 311-314.

§ 396. Using Confidential Information after Termination of 
Agency

Unless otherwise agreed, after the termination of the 
agency, the agent:

(a ) has no duty not to compete with the principal;
(b) has a duty to the principal not to use or to disclose 

to third persons, on his own account or on account of 
others, in competition with the principal or to his in- 
jury, trade secrets, written lists of names, or other sim- 
ilar confidential matters given to him only for the prin­
cipal’s use or acquired by the agent in violation of duty.
The agent is entitled to use general information con­
cerning the method of business of the principal and the 
names of the customers retained in his memory, if not 
acquired in violation of his duty as agent;

(c) has a duty to account fo r profits made by the sale 
or use of trade secrets and other confidential informa­
tion, whether or not in competition with the principal;

(d ) has a duty to the principal not to take advantage 
of a still subsisting confidential relation created during" 
the prior agency relation.

Comment on Clause (a ) :
a. Although an agent has no duty after the termination 

of the agency not to compete with the principal, during the con­
tinuance of the agency he has a duty not to do disloyal acts look­
ing to future competition. See Comment e on § 393.

A contract by an agent not to compete with his principal 
during such time as may reasonably be necessary fo r the protec-
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tion of the employer or principal is valid if it does not impose 
undue hardship on the agent. See the Restatement of Contracts, 
§ 516, Whether or not a particular contract imposes an undue 
hardship on the employee or is necessary for the employer’s pro­
tection is a question of judgment. In some states, an agreement 
which imposes unreasonable restrictions upon an agent because 
of time or space limits can be reformed to operate within reason­
able limits; in other states, if it is bad as made, it is ineffective. 
In a few states, statutes have been enacted having the effect of 
making ineffective agreements between principal and agent by 
which the agent agrees not to exercise his trade or profession in 
competition with a former principal.
Illustrations:

1. P  employs A as a salesman in a mercantile business 
fo r three years. As part of the contract of employment, A 
promises not to compete with the employer in the same 
small town for two years after its termination. The restraint 
is reasonable.

2. P  employs A, a young man, as a salesman in a mer­
cantile business fo r three years. As part of the contract 
of employment A promises never to compete with the em­
ployer in the same town. The restraint is unreasonable.

Comment on Clause (b ):
b. The duty of an agent not to compete with the principal 

by using for his own purposes unique assets of the business, such 
as trade secrets, which are frequently of great value as long as 
they remain secret, does not terminate with the employment. 
Such assets a former agent cannot properly use for his own pur­
poses. On the other hand, during his agency, an agent frequently 
acquires information concerning the methods of his employer in 
doing business and becomes acquainted with his employer’s cus­
tomers and their desires. Information of this sort is barred from 
use in competition with his employer only to the extent that, con­
sidering all the circumstances, it would be unfair to his former 
employer fo r the agent to use it. In determining this, the desir­
ability of permitting employees to be free to terminate the rela­
tion and the fact that often their chief assets after such termina­
tion consist of the special skill and knowledge acquired during 
the relation are factors to be considered. Thus, although an
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cea

agent cannot properly subsequently use copies of written memo­
randa concerning customers, which were entrusted to him or 
made by him fo r use in the principal’s business, or processes 
which the employer has kept secret from other manufacturers, 
he is normally privileged to use, in competition with the principal, 
the names of customers retained in his memory as the result of 
his work for the principal and also methods of doing business and 
processes which are but skillful variations of general processes 
known to the particular trade.

However, it is unfair conduct to secure a position primarily 
fo r the purpose of ascertaining business methods of the employer 
fo r the use of a competitor or the memorizing of names, not as 
incidental to the employment, but primarily for later competi­
tion. I f  the principal's business consists primarily of gathering 
information and selling it to others, a manager who consciously 
memorizes this information, its sources, and the names of per­
sons likely to use it, is not permitted to compete after leaving the 
employment.

c. A former agent cannot properly use in competition with 
the principal information acquired from the principal by a breach 
of duty as agent. Thus, his use of information acquired by eaves­
dropping or by the unpermitted examination of the records of 
his employer is a breach of duty to the principal.

d. The duty of the former agent is not only not to compete 
wit!: the principal by the unfair use of information, but also not 
to use such information to the principal’s disadvantage, as where 
he sells it to a third person, or gives it general circulation.

e. The liabilities of an agent fo r a breach of the duty stated 
in this Section, and the defenses which he may make, are stated in 
Sections 399-421 A.

f. The liability of a third person to whom, in violation of 
his duty, a former agent conveys information or on whose ac­
count he acts is the same as in other cases in which the agent 
violates a fiduciary duty in dealing with him. See §§ 311-314. 
An injunction, with or without damages, is the usual remedy.
Comment on Clause (c ):

g. Trade secrets and other similar private information con­
stitute assets of the principal. Their subsequent use by a former 
agent is as improper as the use of other assets, and, whether or
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not the use is in competition, it is the basis fo r a restitutional 
claim, as is the use of a patent for noncompetitive purposes. 
Thus, a servant who is given confidentially a secret method of 
compounding an alloy, used by his employer only in manufactur­
ing automotive parts, is liable to him fo r profits made by him 
after termination of his employment in manufacturing noncom­
petitive commodities or in selling the information to noncom­
petitors.

h. Although a servant is not entitled to use secret methods 
disclosed to him by the master, he is entitled to utilize either in 
competition or otherwise any skill which he may have acquired 
in service. Thus the skill with which an iron worker can deter­
mine the exact moment fo r pouring molten iron, and the skill 
of the glass moulder in handling his tools, although the result of 
the master’s directions, become part of the personality of the 
servant which he is entitled to use freely. Likewise the skill 
which comes from aptitude plus training in selling goods becomes 
the agent’s to use fo r himself, unless prevented by his agreement 
not to do so.

i. Attorneys. An attorney who has been employed to ad­
vise, or to represent a client in actions against others, is not en­
titled subsequently to advise or represent other clients as to mat­
ters in which a knowledge of the first client’s affairs can be used 
to his disadvantage. To prevent the attorney from acting for 
another it is not necessary fo r the former client to prove that 
the attorney will use such information; it is sufficient to prove 
that the attorney had acquired confidential information which 
might be used.
Comment on Clause (d):

;. An agent may become one to whom the principal looks 
fo r advice outside the matters on which he is employed, and, al­
though the formal relation of principal and agent has ceased, 
there may remain a confidential relation. This is likely to be 
true where an agent is employed sporadically in individual trans­
actions, each one of which is a unit. Thus, one who customarily 
buys or sells property through a broker can properly assume that 
the broker will keep confidential information given him in mat­
ters connected with dealings in such property, although not in 
connection with a transaction in which he is employed. Even 
more readily does one who employs an attorney become entitled
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to regard the attorney as one to whom information can be given 
freely and as one who will not use fo r his own advantage or that 
of others information thus given. Further, in dealings between 
the parties, the existence of the confidential relation creates the 
same duties of disclosure and advice as those required when an 
agent is dealing with his principal. See §§ 390 and 391.

Where there is a misuse of the confidence reposed by a per­
son in such a confidential relation, an action of tort or fo r resti­
tution lies.

§ 3 9 7 . When Agent Has Eight to  Patents

Unless otherwise agreed, a person employed by another 
to do noninventive work is entitled to patents which 
are the result of his invention although the invention is 
due to the work for which he is employed.

Comment:
a. A person who has discovered a principle or device for 

which a patent is issued is entitled to the ownership of the patent 
unless, at the time of the employment or subsequently, he agrees 
to convey it to another. Such an agreement may be found in 
specific terms in a contract of employment or from the circum­
stances surrounding the employment, the nature of the work 
done, and the relations of the parties during the employment. 
For the employer to be entitled to a patent it is not necessary 
that the contract should specifically so provide. Whether or not 
the inventions of the employee are to belong to the employer is 
a question to be decided upon all the facts of the individual case. 
There is no inference from the mere fact of employment that an 
employee agrees that his employer is to own patentable ideas 
which are discovered in the course of or as a consequence of the 
work which the employee is employed to do. This is true al­
though the employee uses the tools and facilities of the employer 
in developing the idea. If, however, one is employed to do ex­
perimental work fo r inventive purposes, it is inferred ordinarily, 
although not so specifically agreed, that patentable ideas arrived 
at through the experimentation are to be owned by the employer. 
This is even more clear where one is employed to achieve a par­
ticular result which the invention accomplishes. On the other 
hand, if one is employed merely to do work in a particular line
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in which he is an expert, there is no inference that inventions 
which he makes while so working belong to the employer.

b. License to use 'patent. Although the facts do not show 
an agreement that the employer is to own a patent which is the 
result of the employee’s invention, if the invention is made by an 
employee using the employer’s facilities for the purpose of experi­
mentation and invention in connection with the work fo r which 
he is employed, it is the reasonable inference that the employer 
is tc have, without charge, a nonexclusive license to manufac­
ture and use the patented device or process in the regular course 
of the business in which the employee is employed at the time 
of the invention.

c. Use of employer’s time or facilities. The fact that an 
employee uses time which he should have devoted to his employ­
er’s affairs in perfecting a patent does not entitle the employer to 
the patent This is true even though, in addition, the employee 
has used improperly the employer’s tools. However, if the em­
ployer’s time or facilities are used without his permission, and 
the employee invents a device which can be used in the regular 
business of the employer, the latter is given a nonexclusive li­
cense to manufacture and use it.
Illustrations:

1. A, employed as a shop foreman by P, improperly 
uses his own time and the tools of his employer in perfecting 
a device not used in the employer’s business, and obtains a 
patent. P is not entitled to an assignment of the patent or to 
manufacture or use the device. He is entitled to compensa­
tion for the use of the tools.

2. Same facts as in Illustration 1, except that the de­
vice is an improvement on a machine manufactured by the 
employer. The employer is entitled to manufacture and use 
the device.

§ 398. Confusing or Appearing to Own Principal’s Things
Unless otherwise agreed, an agent receiving or holding 
things on behalf of the principal is subject to a duty to 
the principal not to receive or deal with them so that 
they will appear to be his own, and not so to mingle 
them with his own things as to destroy their identity.
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Comment:

a. Duty to act in principal’s name. Unless the circum­
stances indicate otherwise, it is inferred that an agent employed 
to act fo r the principal is to act in the principal's name (sea § 40), 
and is to have the title to anything obtained fo r the principal vest­
ed in the principal’s name. The requirement that the agent shall 
act in the principal’s name is o f especial importance in transac­
tions by the agent with third persons who would have a right of 
set-off if the transaction were on the agent’s own account and in 
the purchase of property, in which case, if title were in the agent’s 
name, the property would be subject to attachment by the agent’s 
creditors.
Illustration:

1. A, P ’s agent, sells goods fo r P on credit, taking a 
note payable to himself fo r the whole amount Unless A is a 
del credere agent or there are other circumstances justifying 
the receipt of a note in this form, he is subject to liability to 
P  for any loss ca’ ised by having the note made in his name.

Comment:
b. Money received. Ordinarily, an agent who receives 

money on account of the principal cannot properly place it to his 
own credit in a bank, where it may be subject to a set-off or lien 
by the bank, or so mingle it with his own that there may be dif­
ficulty in tracing it. Unless so understood, an agent receiving 
money either as a trustee or a bailee is not privileged to change 
the right of the principal in the specific moneys received, or his 
right against a bank if they are deposited, into a debt claim 
against himself. The principal’s trust is in the honesty and not 
necessarily in the solvency of the agent. See § 427 and also the 
Restatement of Trusts, § § 179, 180.

c. Effect of custom; fungibles. In the case of certain pro­
fessional agents, such as auctioneers and factors, it is customary, 
and hence ordinarily understood, that the agent can properly 
mingle his funds with those of his principal. The business ex­
pediency of so doing is especially clear where the amounts re­
ceived by the agent are small o r where there is a series of trans­
actions, in which cases it is usually inconvenient for the agent to 
keep the fund separate either in specie or by a separate account 
in a bank. I f  the funds are properly mingled, the inference is that
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the agent becomes a debtor to the amount received for the prin­
cipal, but that he agrees to maintain enough in the fund to pay 
the principal, who has a charge upon the fund to the amount of 
the debt It may be understood that an agent is privileged to 
mingle the funds or fungible goods of various principals, as where 
a collecting agent has an account with a bank in which he keeps 
the funds of all of his clients, or where a depository of grain 
mingles that of all the owners. In these situations, the principals 
at any given moment are tenants in common of the claim against 
the bank or of the grain.
Illustrations:

2. P  employs A, an auctioneer, who, after the sale of 
P's goods, collects the amount due, receiving a check there­
fo r from the debtor. A deposits the check to his own account 
in the bank. It  may be found that A has committed no 
breach of duty to the principal.

3. P, an installment house, employs A as a collector. 
During the course of the day, A collects $150, which he 
places to his own account in the bank, substituting therefor 
his personal check. Unless otherwise agreed, A has commit­
ted a breach of duty to P.

Comment:
d. Liability. I f  the agent violates his duty to keep the 

funds of the principal distinct from his own, he becomes a debtor, 
and the principal has an equitable lien upon the agent’s funds to 
the extent that they are thereby increased. See the Restatement 
of Restitution § 209. I f  the agent improperly acquires property 
in his own name or improperly deposits money in his own name, 
he is liable to the principal for any loss thereby caused. Even 
if the loss is not due to the improper use of liis name, the agent 
is liable if he acted for his own purpose and not merely because 
of an error of judgment or mistake of law. See the Restatement 
of Trusts, § 179.
Illustrations:

4. A receives money fo r P which it is his duty to put 
into the T bank in P ’s name. Instead he puts it into the Y 
bank under his own name. The Y  bank becomes insolvent,
A is liable to P for the amount lost.

See Appendix for Reporter's Notes, Coart Citations, and Cross References230
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C h . 13 P R IN C IP A L  v s . A G E N T  §  399
5. A receives money for P which it is his duty to put 

into the T bank in P's name. In order to secure greater cred­
it with the bank, A deposits the money in his own name. The 
T bank becomes insolvent A is liable to P  fo r the loss.

6. Same facts as in Illustration 5 except that A de­
posited the money in his own name merely because he did 
not know that this was improper. A is not liable to P for the 
loss.

TOPIC 2. LIABILITIES

§ 399. Remedies of Principal
A principal whose agent has violated or threatens to 
violate his duties has an appropriate remedy for such 
violation. Such remedy may he:

(<*) an action on the contract of service;
(l») an action fo r losses and fo r the misuse of prop­

erty;
(c) an action in equity to enforce the provisions of an 

express trust undertaken by the agent;
(d) an action fo r restitution, either at law or in 

equity;
(e) an action for an accounting;
( f )  an action for an injunction;
(g) set-off or counterclaim;
(h ) causing the agent to be made party to an action 

brought by a third person against the principal;
(i) self-help;
( j )  discharge; or
(k ) refusal to pay compensation or rescission of the 

contract of employment.
Comment on Clause (a ) :

a. The liability of an agent in an action brought upon the 
contract of service, insofar as such liability is dealt with in the 
Restatement of this Subject, is stated in Section 400.
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L E G A L  S E R V IC E S
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA State Capitol 

Juneau, Alaska S98Q1-1182 
Deliveries to: 129 6 th St., Rm. 329

M E M O R A N D U M February 30, 2004

SUBJECT: CSSSHB 2 9 ( L f i d u c i a r y  duties 
(Work Order No. 23-LS0189NX)

TO:

FROM:

Representative Les Gara 
Attn: Ryan
Theresa L. Bannister 
Legislative Counsel

You have asked what are the fiduciary duties recognized by the Alaska courts as related 
to agents. This memo provides some very limited information that I have found to this 
point on what the Alaska courts have said about fiduciary duties. Please keep in mind 
that the common law on fiduciary duties that is not inconsistent with the state or federal 
constitution and state law passed by the legislature is the law in this state.1
1. Duty regarding care and skill. Unless otherwise agreed, a paid agent is subject to a 
duty to the principal to act with standard care and with the skill that is standard in the 
locality for the kind o f work that the principal is employed to perform. Shields v. Cape 
Fox Corp.. 42 P.3d 1083,1091 (Alaska 2002).
2. Duty regarding extent o f duties. Where an agency relationship exists, the extent of the 
duties o f the agent to the principal are determined by the terms of the agreement between 
die parties, as interpreted in the light o f the circumstances under which the agreement is 
made. Manes v. Coats. 941 P.2d 120,123 -124 (Alaska 1997).
3. When fiduciary duty can arise. A fiduciary relationship will arise where a person 
voluntarily acts as an agent of another, as when one offers to purchase real estate for 
another. Carter v. Hoblit. 755 P.2d 1084,1086 (Alaska 1988).
4. Nature of the fiduciary duty owed by a real estate agent to client. The Alaska court 
has quoted the following from the Washington Supreme Court:

From this agency relationship springs the duty and the obligation 
upon the part o f the listing broker, as well a," on the part o f his 
subagents, to exercise the utmost good faith and fidelity toward his 
principal, the seller, in all matters falling within the scope o f his

5 AS 01.10.010.

FEB-20-04 FRI 12:31 PM FROM:907 465 2029 TO:representative 1. gara PAGE 2
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Representative Les Gara 
February 20,2004 
Page 2

employment.
Furthermore, there flows from this agency relationship and its 
accompanying obligation of utmost fidelity and good faith, the 
legal, ethical, and moral responsibility on the part o f the listing 
broker, as well as his subagents, to exercise reasonable care, skill,
and judgment in securing for the principal the best bargain possible;__
to scrupulously avoid representing any interest antagonistic to that -4C
o f tRe principal in transactions involving the principal's listed 
property, or otherwise self-dealing with that property, without the 
explicit and fully informed consent of the principal; and to make, in 
all instances, a full, fair, and timely disclosure to the principal of all 
facts within the knowledge or coining to the attention of the broker 
or his subr.gents which are, or may be, material in connection with 
the matter for which the broker is employed, and which might affect 
the principal’s rights and interests or influence his actions.

Black v. Dahl. 625 P.2d 876, 881 (Alaska 1981).
5. Duty to dirclose. The fiduciary has a duty to fully disclose information 
which might affect the other person's rights and influence his action. See 
Carter v. Hoblit. 755 P.2d 1084,1086 (Alaska 1988).
I f  I can be o f further assistance, please advise.
TLB:lmb
04-048.1mb

FEB-20-04 FRI 12:31 PM FROM:907 465 2029 TO:representative 1. gara PAGE 3
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MEMORANDUM

Date : 2/18/04
To : The Honorable Representatives o f the House Judiciary Committee 

From : Linda Garrison
RE ; SSHB 2 9 - SPONSOR-ROKEBERG

The attached newspaper article was in this morning’s Anchorage Daily News.
THE DESIGNATED AGENCY POSITION IS EXACTLY AS ONE SCENARIO COMMON 
WITH DUAL AGENCY -  TWO AGENTS OF THE SAME BROKERAGE WORKING WITH 
A BUYER AND A SELLER -
DESIGNATED AGENCY IS UNDISCLOSED DUAL AGENCY -  JUST A DIFFERENT 
LABEL. THE PUBLIC NEEDS TO BE PROTECTED -  JUST LIKE THIS ARTICLE SAYS.

THANK YOU.

I



Real estate 
agent Bonnie 
Metiner should 
be punlsliod 
“to protect the 
public as well 
as to preserve 
the Integrity of 
the real estate 
profession," a 
s ta te  hearing 
officer said.

i ^ l  I <r I u V

S t a t e  g o e s
■ REAL ESTATE: H earing  
o fficer pushes suspension , 
fine  for B o nnie  M ehner.
By RICHARD RtCHTMYER 
Anchorage Daly News

A s la te  hearing officer has rec­
ommended that prominent Anchor­
age rea l estate agent Bonnie Meh­
ner have her license suspended for 
120 days followed by a yea r’s  proba­
tion, pay a {20,000 One, ruid be re­
qu ired to lake continuing education 
c la sse s in ethics and dual agency.

The recommendation Tues­
day follows a court verd ict against

Mehner stemm ing from the sa le  of 
a West Anchorage house (or which 
she represented both the buyer and 
seller, w ithout notifying the buyer 
os required by law that she was on 
both sides of the deal.

In  a 60-page opinion sen t to sta te  
rea l esta te officials, hearing officer 
David Stebing called the pun ish­
ment “necessary to p rotectthe pub­
lic  as well a s  to preserve the In tegri­
ty  of the rea l estate profeislon."

At Uio hea rt o f Mchner's case Is 
a fa irly common practice in  the r e ­
a l estate bu siness known a s “d u ­
al agency." T b f lll& ^ lifn  a_ jln g te  
agen t or twu agents c fH ie  same

o n  d u a l  a g e n t
brokeraHC. works both sjde3 of the 
■tflal, hipnTsenDng the buyer and 
ttra  se ller. At issue is the way Meh­
ner conducted herse lf du ring the 
sa le  o f a {584,000 Arcadia S treet 
house in  1099.

Joseph Columbus, the buy­
er, sued Mehner In Ju ly  2000, and 
u sta te  Superior Court Judge In 
2/102 found that she vio lated A laska 
rea l estate laws and industry eth ics 
by improperly encouraging lihn  to 
pay fu ll asking price for the house. 
The ju dge  also ru led  that Mehner 
had p inched Columbus, a first-time 
home buyer, hcm  b is original rea l 
estate agent.

M ehner and he r agency, P ruden­
tia l Jack  White Beal E sta te , her co- 
defendant in the lawsuit, shared the 
fu ll (35,040 commission on the sale. 
Columbus se ttled  w itb Mehner and 
P ruden tia l Jack  Whito for {200,000 
p rio r to a  hearing to award him pu­
n itive damages.

The court ru ling  shook up the 
rea l estate industry, w ldch sc ram ­
bled to make sure agents know the 
dua l agency law  and promptly d is ­
c lo se when they represent both 
buyer and seller.

Rep. Norm Rokebcrg, R-Anchor- 
age, working w ith the Alaska Asso­
ciation of Kealtors, has Introduced

a b ill th a t would more d e a r ly  define 
when an  agent needs to d isc lose 
dual agency to buyers and se lle rs.

Under the curren t law, disclosure 
is  required when an agent provides 
“sped fic  assistance" to a d lc n l, 
b u l it does not define what specif­
ic assistance is, Rokebcrg sa id . His 
b ill would define what specific a s ­
sistance Is. The definition In dudcs 
when an agent shows a piece o f real 
estate, Rokebcrg sa id Thesday.

The s la te  D ivision of Occupa­
tional L icensing lo st March asked 
the sta te  Real E sta te  Commls

/SPOTLIGHT: WORKPLACE :>/ \ v T u j ( )  10 S a m
14f»C '  -  . . . . . . . . .
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D U A L  A G E N T s  H e a r in g  

o f f ic e r  s u g g e s t s  p e n a l t y
Continued from F-I 

sion  —  which o v ersee s  licens­
ing  m a tte rs  —  to  revoke o r su s­
pend M eh n er’s asso c ia te  b ro ker 
license  o r  im pose o th e r sa n c ­
tions.

T he licensingdivision, am ong  
sev era l o th e r ch arges , c la im s 
th a t M ehner failed to tim ely d is­
close h e r  dual agency  re p re se n ­
ta tion  in  th e  Colum bus deal an d  
d id  no t ob tain  w ritten  co n sen t to 
a c t  a s  a  dual ag en t before show ­
ing  him  houses for which sh e  a l­
so  re p re se n te d  th e  seller. T h a t 
v io lated A laska re a l e s ta te  law, 
th e  division said .

At th e  ad m in istrative h e ar­
ing, M ehner sa id  sh e  w as u n ­
aw are  th a t th e  law  req u ired  such 
w ritten  co nsen t up  front, an d  the  
s ta n d a rd  p ractice  in th e  industry  
w as to obtain th a t co nsen t a t the  
tim e th e  ag en t p re p a re s  a n  offer.

Je ff  Feldm an, a n  A nchorage 
a tto rn ey  who rep re sen ted  M eh­
n e r  d u rin g  a  five-day h e a rin g  in 
October, sa id  h e  w as disappoint­
ed  in S tebing’s opinion, p a rticu ­
larly  in its finding th a t M ehner 
h a d  violated th e  dual agency law.

H e sa id  su b stan tia l ev idence 
w as p re sen ted  du rin g  th e  h e a r­
ing  show ing th a t  rea l e s ta te  
a g en ts  acro ss  th e  com m unity  
w ere  doing th e  sam e  th in g  in 
th e  sam e  way.

Stebing , however, sa id  th a t 
w as n o t a  good excuse. “The 
c u rre n t dual agency  law  is not 
b roken  o r im possible to com ply 
with, a s  M e h n er a rg ues. R a th ­
er, th e  ev idence estab lishes tha t 
cho ices w ere  m ad e  no t to fol­
low th e  le tte r  of th e  law," Stc- 
b ing  w rote.

H e called all of M ehner’s  vi­
o la tions se rio u s  and sa id  th e  
d u a l agency  issu e  p re se n ts  the  
po ten tia l for the  b roadest th re a t 
to th e  public.

“Sanctions in th is  c a se  will 
s e t  a c le a r  s ta n d a rd  for con­
duct, an d  they will com m unicate 
th e  m e ssag e  th a t w hen re a l e s ­
ta te  licensees tak e on th e  role of 
a  dual ag en t, they  m u st strictly

com ply w ith applicab le legal r e ­
q u irem en ts,” h e  w rote.

In  i ts  eight-count a c c u sa ­
tion, th e  licensing  division al­
so  ch arg ed  M eh n er w ith sev e r­
a l o th e r  violations re la ted  to th e  
C olum bus deal, including m ak­
in g  "substan tia l m is re p re se n ta ­
tions” to h e r  c lie n t

Stebing said  th a t th e  evidence 
p re se n te d  du ring  th e  h earing  
su ppo rts those  accusations.

In  h is opinion, S teb ing  also  
s tre sse d  tha t, from  M eh n er’s  
testim ony  an d  com portm en t a t  
bo th  th e  h ea rin g  and a t trial, sh e  
does n o t ap p e a r  to have a cc ep t­
ed  responsibility  for h e r  actions.

“She testified  th a t in h e r  p e r­
sonal strugg le  w ith th e  after- 
m ath  of th e  law suit, ‘I  didn’t feel 
th a t I had  done anything w rong.’ 
She a lso  ind icated  th a t sh e  is  
‘still u p se t’ a t  w h at C olum bus 
did in  th is  tran sac tio n ,” S tebing  
w rote.

“M eh n er im plies th a t  th e  
goals of pro tectin g  th e  public 
an d  d e te rrin g  wrongful co nduct 
have a lreatly  b een  m e t by vir­
tu e  of th e  law suit sh e  en d u red  
an d  th e  ad v erse  publicity sh e  re ­
ceived,” S tebing w rote. "H ow ev­
er, th e  R eal E s ta te  Com m ission 
h a s  p rim ary  responsibility  to  
discipline licensees for civil vio­
la tions ... no t th e  courts."

The s ta te  R eal E s ta te  C om ­
m ission, which co nsists  of five 
re a l e s ta te  b ro kers  o r a sso c ia te  
b ro kers  and tw o public m em ­
b e rs , is expected  to  tak e  up 
th e  recom m endation  du ring  its 
m eeting  on M arch 4.

■ Dally Nows reporter RlchanJ Rlchtfnyef 
can be reacted at rTtchtmyefCadn.com or 
257-4344.
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Memorandum
To: Representative Lesil McGuire, Chair

House Judiciary Committee

From: Representative Norman Rokeberg

Date: February 5, 2004

Re: HB 29___________________________________________________________________

I would appreciate it if you could schedule HB 29 for a hearing before the House 
Judiciary Committee on Wednesday, February 18, 2004. A bill packet will be delivered 
to your office shortly.

I f  you have any questions please contact my office.

Sincerely,

Representative Norman Rokeberg
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SESSION

R e p r e s e n t a t i v e  N o rm a n  R o k e b e r g

BY: Representative Norman Rokeberg

A la s k a n  c o n s u m e r s  a n d  o u r  s t a t e 's  r e a l  e s ta te  in d u s t r y  h a v e  n o t  b e e n  w e ll s e r v e d  b y  th e  c u r r e n t  a g e n c y  p r o v is io n  
o f th e  re a l  e s ta te  s ta tu te .  P ra c tic a l  a p p l ic a t io n  o f th is  s ta tu te  is  u n w o rk a b le .

A t is s u e  in  H B  29 is th e  in t e r p r e ta t io n  o f  A S  08 .88 .396 , D is c lo s u re  o f A g e n c y  to  P r o s p e c t iv e  B u y e rs  a n d  S e lle rs . A s 
w e  ta k e  a  c lo s e r  lo o k  a t  a g e n c y , o n e  th in g  is  c le a r : th is  la w , a s  c u r r e n t ly  w r i t te n ,  is v a g u e , c o n fu s in g  a n d  re s u l ts  in  a 
la rg e  n u m b e r  o f  d i f f e r in g  v ie w s  o n  h o w  to  c o m p ly  w i th  th e  s ta tu te .

In  o r d e r  to  a d d r e s s  th is  c o n fu s io n , th e  re a l e s ta te  in d u s t r y  fo rm e d  a n  A g e n c y  T a s k  F o rce . T h is  ta s k  fo rc e  w o r k e d
in c re d ib ly  h a r d  o v e r  th e  la s t  tw o  y e a r s ,  d e v e lo p in g  s u g g e s te d  c h a n g e s  to  th e  re g u la t io n s  a n d  s t a tu te s  th a t  w o u ld
g iv e  re a l  e s ta te  l ic e n se e s  s o m e  g u id e l in e s  a n d  s t a n d a r d s  fo r  o p e r a t in g  p ro c e d u re s .  H B  29 is th e  p r o d u c t  o f  th e i r
h a r d  w o rk .

•  R e p la c e s  " a g e n c y "  w i th  th e  ty p e s  o f  r e la t io n s h ip s  a lic e n se e  m a y  h a v e  w i th  a b u y e r  a n d / o r  s e l le r .
• A l lo w s  fo r  a  l ic e n se e  to  w o r k  w i th  b o th  th e  b u y e r  a n d  s e l le r  in  th e  s a m e  t r a n s a c t io n  a s  a n e u t r a l  l ic e n se e . 

T h is  r e p la c e s  " d u a l  a g e n c y "  a n d  s e ts  fo r th  th e  d u t ie s  o f  a n e u t r a l  l ic e n se e  e x p lic i t ly .

lic e n s e e  w h e n  r e p r e s e n t in g  a n  in d iv id u a l .
•  C la r if ie s  w h a t  a c ts  d o  n o t  c o n s t i tu te  a  c o n f lic t  o f  in te re s t .
•  A l lo w s  fo r  a b u y e r  a n d  s e l le r  to  b e  r e p r e s e n te d  b y  d if f e r e n t  lic e n se e s  w i th in  th e  s a m e  o ff ice , w i th o u t  

c r e a t in g  a d u a l  a g e n c y  tr a n s a c t io n .
• S e ts  fo r th  p ro v is io n s  r e g a r d in g  c o m p e n s a t io n .
•  C la r if ie s  th e  d u r a t io n  o f  th e  l ic e n s e e / l i c e n s o r  r e la t io n s h ip .
• L im its  th e  re c o v e ry  to  a c tu a l  d a m a g e s  fo r  f a i lu re  to  c o m p ly  w i th  th e s e  n e w  p ro v is io n s .
•  R e q u ire s  a b r o k e r  to  a d o p t  a w r i t te n  p o lic y  id e n t i f y in g  a n d  d e s c r ib in g  th e  r e la t io n s h ip s  in to  w h ic h  th e ir  

lic e n se e s  m a y  e n te r .
•  R e q u ire s  th e  R e a l E s ta te  C o m m is s io n  to  a d o p t  r e g u la t io n s  th a t  e s ta b lis h :

o  G u id e l in e s  to  a s s is t  b ro k e r s  in  a d o p t in g  th e ir  w r i t te n  p o lic ie s  
o  A  w r i t te n  p a m p h le t  o u t l in in g  th e  d u t i e s  o f th e  ty p e s  o f  l ic e n se e  r e la t io n s h ip s  
o  R e q u ir e m e n ts  fo r  b r o k e r  s u p e r v is io n  o f re a l e s ta te  lic e n se e s  w h o  w o rk  fo r  th e  b r o k e r

•  G o v e r n m e n t  a g e n c ie s , b u s in e s s e s  w h o s e  n e t  w o r th  w a s  o v e r  $2 ,000 ,000  in  th e  la s t c a le n d a r  y e a r  a n d  
p u b l ic ly  h e ld  c o rp o r a t io n s  a r e  e x e m p t  f ro m  th e  s ig n a tu r e  r e q u ir e m e n ts  fo u n d  in  th e  n e w  p ro v is io n s .

•  P r o v id e s  d e f in i t io n s  fo r  te rm s .

T h is  le g is la t io n  in f o rm s  a n d  p ro te c ts  c o n s u m e r s  a n d  a s s is ts  th e  c o m m e rc e  o f  o u r  s ta te .  It w ill s h ie ld  th e  p u b l ic  f ro m  
v ic a r io u s  l ia b i l i ty  in h e r e n t  in  o u r  c u r r e n t  la w  a n d  p r o te c ts  s m a ll  b ro k e r s  in  s m a ll  c o m m u n it ie s .  T h is  b ill is fu l ly  
e n d o r s e d  b y  th e  re a l e s t a te  c o m m u n ity .

H B  29:

•  S p e c if ie s  th e  d u t ie s  o w e d  b y  a  re a l e s ta te  lic e n s e e  in  a ll r e la t io n s h ip s ,  a s  w e ll a s  th e  d u t i e s  o w e d  b y  a

E D  1: 1 2 / 1 0 / 0 3



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Ju n eau , Alaska 99801-1182 

Deliveries to: 129 6 th St., Rm. 329

M E M O R A N D U M February 16, 2004

SUBJECT: Sectional summary o f CSSSHB 29(L&C) 
(Work Order No. 23-LS0189\X)

TO : Representative Norman Rokeber< 
Attn: Amanda

•g

FROM 2 f tTheresa L. Bannister 
Legislative Counsel

You have requested a sectional summary o f the above-described bill. As a preliminary 
matter, note that a sectional summary o f a bill should not be considered an authoritative 
interpretation of the bill, and the bill itself is the best statement o f its contents.

Section 1. Provides legislative findings and intent for the bill.

Section 2. Authorizes the real estate commission to investigate and take administrative 
action when there is a violation o f the new article proposed by this bill.

Section 3. Requires a licensee with a conflict to disclose the conflict to persons 
adversely affected by the conflict and their licensees and to confirm the conflict in 
writing to the persons or their licensees as soon as possible after identification of the 
conflict.

Section 4. Limits the application o f AS 08.88.396 to acts that occur before the effective 
date o f this new subsection.

Section 5. Removes AS 08.88.396 from the list o f sections whose violation triggers a 
misdemeanor penalty.

Section 6. Establishes a new article relating to licensee relationships and duties.

Sec. 08.88.600. Identifies the types o f relationships a licensee may have with parties to 
real estate transactions.

Sec. 08.88.605. Allows for a licensee to have different licensee relationships with a party 
in separate transactions if the licensee complies with the new article when establishing 
the relationships.



Sec. 08.88.610. A llows a licensee to obtain preauthorization to act as a neutral licensee. 
Requires a licensee to obtain written consent to act as a neutral licensee in certain 
circumstances before the licensee shows the real estate.

Sec. 08.88.615. Identifies the duties that a licensee owes to each person to whom the 
licensee provides specific assistance.

Sec. 08.88.620. Identifies the duties that a licensee owes to a person whom the licensee 
represents.

Sec. OS.88.625. W ith two exceptions, prohibits a licensee or a person to whom a licensee 
provides specific assistance from waiving the duties identified under secs. 08.88.615 and 
08.88.620.

Sec. 08.88.630. Describes the duties that a licensee does not owe to a person.

Sec. 08.88.635. Describes certain acts that do not amount to adverse or detrimental acts 
by a licensee or to conflicts o f interest for the licensee.

Sec. 08.88.640. Provides some guidelines for the designated licensee relationship. 
L im its the persons to whom the duties, obligations, and responsibilities o f the relationship 
extend and to whom knowledge is imputed. A llow s a broker to have different designated 
licensees working for different parties in the same transaction. A llow s a designated 
licensee to represent or provide specific assistance to the same person in different 
transactions even though the person has a different interest in each transaction.

Sec. 08.88.645. Identifies the duties o f a neutral licensee.

Sec. 08.88.650. States that a neutral licensee's knowledge or inlormation about one client 
is not imputed to other clients or to other licensees working for the same broker.

Sec. 08.88.655. Establishes certain rules relating to the compensation received by a 
broker. A llows a broker to be compensated by any party to a transaction, by a third party, 
or by parties splitting the compensation. States that payment w ill not be construed as 
establishing a relationship. In specified circumstances requires a licensee to disclose 
which party is anticipated to compensate the brokers. Requires the contract to indicate 
who is compensating the brokers.

Sec. OS.88.660. Establishes when a licensee relationship begins and ends, the effect o f 
termination on othei contractual rights, and the licensee's duties after termination.

Sec. 08.88.665. States that a seller, buyer, lessor, or lessee is not liable fo r an act, error, 
or omission o f a licensee that arises out o f the licensee relationship, except in two 
described circumstances.

R e p r e s e n ta t iv e  N o r m a n  R o k e b e r g
F e b r u a r y  16, 2 0 0 4
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Sec. 08.88.670. Establishes that, unless agreed to otherwise in writing, a seller, buyer, 
lessor, or lessee is not considered to know a fact known by the person's licensee unless 
the fact is actually known by the person. Establishes that, unless agreed to otherwise in 
writing, a licensee does not have knowledge or notice of a fact that is not actually known 
by the licensee.

Sec. 08.88.675. States that the new article abrogates the common law o f agency in real 
estate transactions to the extent the common law is inconsistent with the new article.

Sec. 08.88.680. Prohibits a person from bringing an action against a neutral licensee for 
making a required or permitted disclosure. Addresses a plaintiffs remedy in a civil 
action against a licensee for failing to comply with the new article.

Sec. 08.88.685. Requires a broker to adopt a written policy identifying and describing 
the relationships the broker and the broker's licensees may engage in. Directs the real 
estate commission to adopt regulations relating to broker guidelines, the commission's 
pamphlet on licensee duties, and a broker's supervision o f licensees.

Sec. 08.88.690. Establishes three exemptic ns from the article’s signature requirements.

Sec. 08.88.695. Defines certain terms for the new article.

Section 7. Provides authority for the real estate commission to adopt regulations before
the rest o f the Act takes effect (because this section take effect before the rest o f the Act;
see bill sec. 9).

Section 8. Makes most o f the bill effective January 1, 2005.

Section 9. Gives sec. 7 o f this Act an immediate effective date.

I f  I may be o f further assistance, please advise.

TLB:med
04-192.med



D R A F r

Y o u r  r ig h t s  w h e n  d e a l i n g  w ith  
a r e a l  e s t a t e  l i c e n s e e .

Adopted by the (date)

D R A F T  Alaska Real Estate Commission D R A F T

The real estate industry has a significant effect on the economy of Alaska; therefore 
it is in the best interest of the public to put into law the relationships between real 
estate licensees and people who wish to use their services.

This brochure describes your legal rights in dealing with a real estate licensee. 
Please read it carefully before signing it or any document.
First, a definition for specific assistance:
Includes but is  not lim ited to , a) ask ing questions regarding confidentia l information 
for a rea l estate transaction; b) show ing property se lected  for you r spec ific  n eed s or 
desires; c) preparing a written offer; d): entering into a persona l se rv ice s  contract. 
Spec ific  ass istance  does not include: a) hosting an open house; b) ca sua l conve rsa ­
tion regarding rea l estate; c) rece iving ca lls  and  e lectron ic inquires on the lic en see 's  
advertisements; d) providing information regarding a p iece  o f rea l estate; e) setting 
an in itia l appointment to show  a p iece o f  property; f) receiving unso lic ited  in form a­
tion from a buyer or le ssee  before o r after d isc losure  o f a rea l estate relationsh ip.)

Duties owed to you by the licensee in all relationships:
Unless additional duties are agreed to by you and the licensee in a written, signed 
document, and regardless of the type of licensee relationship, a licensee owes the 
following duties to each person to whom the licensee provides specific assistance
1 The exercise of reasonable skill and care
2 Honest and good faith dealing
3 The presentation of all written offers and other written communication in a timely 

manner. This is regardless if the real estate is subject to an existing contract, or 
if the person is already a party to an existing contract

4 Except as provided elsewhere in the law, the disclosure of all material informa­
tion known by the license and not apparent or readily ascertainable to you re­
garding the physical condition of real estate if the information substantially ad­
versely affects the real estate or your ability to perform your obligations in the 
real estate transaction or if the information would materially impair or defeat the 
purpose of the real estate transaction. This d isc losure  requirem ent does not re ­
quire the licensee to d isc losure a fact or susp ic ion  that the rea l estate or 
neighboring rea l estate is or was the site o f a murder, suicide, o r other death, 
rape or other sexua l crime, assau lt o r other violent crime, burglary, illega l drug 
activity, gang-related activity, po litica l activity, re lig ious activity, an tic ipated  deve l­
opment, a lleged supernatural activity, o r another act, occurrence, or use that

(Continued on fto^e 2)
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does not adverse ly  affect the phys ica l condition or title to the rea l estate. These 
d isc losure  requirem ents m ay not be considered to imply a duty to investigate a 
matter that the licensee  has not agreed to investigate.

5 Accounting in a tim ely m anner for all money and other property received from  or 
on your behalf

6 Before the licensee provides specific assistance, they must obtain from you a 
signed docum ent that discloses your relationship with that licensee

7 In addition to the above document, the licensee must provide you, when you sign 
an offer in a real estate transaction, a written statement that states who the licen­
see represents. That statement must be written in the contract.

(Continued /roni puge I )

Duties owed by the licensee when they are representing you:
Unless you both agree to additional duties in writing, the licensee who represents
you, owes you the following duties. And they may not waive these duties to you.
1 Not taking action that they know is adverse or detrimental to your interest
2 Disclosure o f a conflict o f interest to you in a tim ely manner (Note: a conflict o f 

interest is not showing you real estate not owned by you, or listing com peting 
properties, the representation of more than one person by the same licensee or 
by different licensees working for the same broker; showing a property that you 
are interested in to others; acting as a neutral licensee; disclosing confidentia l 
inform ation to the licensee's broker for the purpose of seeking advice or assis­
tance)

3 Advising you to obtain expert advice on a matter that relates to the real estate 
transaction that is beyond their expertise

4 Not disclosing confidential information from or about you w ithout your written 
consent, except under subpoena or another court order, even after term ination of 
the relationship w ith you

5 If you are the seller or lessor, unless you agree in writing, making good faith and 
continuous efforts to find a buyer or lessee for the property, except that the licen­
see is not required to seek additional offers while the property is subject to an 
existing contract

6 If you are a buyer or lessee, unless you otherwise agreed to in writing, m aking a 
good faith and continuous effort to find real estate to buy or lease, except that 
the licensee is not obligated to seek additional property for you while you are a 
party to an existing contract or are they obligated to show you property for which 
there is not a written agreement to pay the licensee

I have read and acknowledge the above paragraph:__________ I
Date: Time:__________________

(Continued on pope })
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Duties not owed by the licensee:
Unless otherw ise agreed, a real estate licensee does not owe a duty to a person
with whom  the licensee has establish a license relationship to:
1 Conduct an independent inspection of the real estate that is the subject o f your 

relationship
2 Conduct and independent investigation of a person’s financial condition
3 Independently verify the accuracy or com pleteness o f a statem ent made by a 

party to a real estate the transaction or by a person reasonably believed by the 
license to be reliable

I have read and acknowledge the above paragraph:____________I___________
Date: Time:_____________________

(Continued from page 2]

Designated licensee relationship:
A broker m ay have a different designated licensee working fo r the seller or lessor, 
and for the buyer or lessee in the same real estate transaction w ithout creating dual 
agency or a conflict of interest. Unless the broker is a designated licensee, the rela­
tionship established between you and designated licensee does not extend to the 
broker. The extent o f the relationship between the designated licensee must be dis­
closed to you in the real estate transaction.

Duties of a neutral licensee:
Unless additional duties are agreed to in a written docum ent signed by the neutral 
licensee and all parties, the duties of a neutral licensee (when one licensee is work­
ing with both sides in the transaction) are limited to the duties already established 
for a licensee and the follow ing duties:
1 Not to take action that the neutral licensee knows is adverse or detrim ental to the 

parties to the transaction or to whom the neutral licensee provides services
2 To disclose a conflict o f in terest in a timely m anner
3 To advise all parties to obtain expert advice on a m atter relating to the transac­

tion that is beyond the ir expertise
4 Not to disclose w ithout written consent confidential inform ation to another party 

to whom  the licensee is providing specific assistance (except under a subpoena 
or another court order, even after the relationship term inates)

5 Not to disclose w ithout the consent o f the person to whom  the inform ation re­
lates, that som eone is w illing to pay more, or sell for less, or accept financing 
terms other than what is offered. A neutral licensee does not violate their duties 
if, w ith written consent, engages in the following conduct in a good faith effort to 
assist in reaching final agreement in a real estate transaction: a) analyzing, pro­
viding inform ation on, o r reporting on the merits of the transaction to each party;

(Continued on page 4)
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(Continued from page Jj

b) discussing the price, terms, or conditions that each party would or should offer 
or accept; or c) suggesting compromises in the parties respective bargaining po­
sitions.]

In a neutral licensee relationship, the knowledge of information of the licensee about 
one client is not imputed to other clients or to other licensees who work for the same 
broker.

I have read  and acknow ledge the above p a ra g ra p h s :__________ I ___________
Date: Time:

Compensation:
A broker may be compensated by any party to a transaction, by a third parly, or by 
one or more of the parties to the transaction splitting or sharing the commission, 
Compensation does not establish a relationship between the broker and the party 
who pays. Licensees must inform all parties to a transaction who is paying within the 
real estate contract.

Duration of the relationship:
A licensees relationship with you begins when they provide specific assistance and 

continues until the earliest of the following events:
1 They complete the specific assistance
2 The relationship terms that you agreed to terminates
3 You and the licensee terminate by mutual agreement
4 One party gives notice to the other party terminating the relationship
The termination does not affect other contractual rights of the parties. And, except 
as otherwise agreed to in writing, after termination the licensee still has the duties 
for accounting for all money and other property received during the relationship and 
not disclosing confidential information.

Vicarious liability:
You are not liable for an act, error, or omission of a licensee that arises out of the 
licensee relationship unless you participated or authorized the act, error or omission 
and then only to the extent of the participation or authorizations and, except to the 
extent that you benefited for the act, error, or omission, and the court determines 
that it is highly probably that the person claiming damages would be unable to en­
force a judgment against the licensee.

Imputed knowledge and notice:
Unless otherwise you agree in writing, you are not considered to have knowledge or 
notice of a fact known by a licensee of the other party, and conversely unless other­
wise agreed to in writing, the licensee does not have knowledge or notice of a fact

(Continued on page 5)
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that is not actually known by the licensee.

Causes of action:
No one can bring an action against a neutral licensee for making a disclosure that 
is required or permitted by law. In a civil action for the failure of a licensee to com­
ply with the provisions of these laws, the plaintiffs remedy is limited to the recovery 
of actual damages. You may still take any other action or purse any other remedy 
to which you may be entitled under law.

Policies, guidelines, and requirements:

A broker must have a written policy that identifies and describes the relationships 
in which the broker and the licensees who work for them, practice. The broker has 
the policy available to the Real Estate Commission and to the public upon request.

Exemption:
When a licensee proceeds specific assistance to a governmental agency or to a 
corporation that issues publicly traded secures, the licensee is exempt from obtain­
ing signatures called for within this law.

I  h e reb y  ackn ow ledg e  receiving and read ing th is p am ph le t on  th e  type 
o f  re la tion sh ip s  I m ay  have with a rea l e s ta te  lic en see  (inc lud ing  a b ro ­
k e r).

I  u nde rs tand  and acknow ledge  t h a t _______________________________________
(lic e n s e e ) o f ________________________________________________ (a g e n c y ) will
be w ork ing  w ith m e as a  , until and
un less th e  re la tion sh ip  is te rm ina ted  o r th e  s ta tu s ch ang es by p rio r 
m u tua l ag re em en t.

S ig n a tu r e :________________________________________________________________________________________

S ig n a tu r e :________________________________________________________________________________________

D ate: Tim e:

DRAFT



T H E
9

O F  R E A L  E S T A T E

This pamphlet describes your legal rights in dealing 
with a real estate broker or salesperson. Please read it 
carefully before signing any documents.

T h e  f o l l o w i n g  i s  o n l y  a  b r i e f  s u m m a r y

O F  T H E  A T T A C H E D  LAW:

Se c t io n  l .  D e f in it io n s . Defines the 
specific terms used in the law.

S e c tio n  2. R e la tio n s h ip s  be tw e en  
Licensees a n d  t h e  P u b lic .  S t a t e s  t h a t  a 
l i c e n s e e  w h o  w o r k s  w i t h  a  b u y e r  o r  t e n a n t  
r e p r e s e n t s  t h a t  b u y e r  o r  t e n a n t  —  u n l e s s  t h e  
l i c e n s e e  is t h e  f i s t i n g  a g e n t ,  a  s e l l e r ’s  s u b - a g e n t ,  
a  d u a l  a g e n t ,  t h e  s e l l e r  p e r s o n a l l y  o r  t h e  p a r t i e s  
a g r e e  o t h e r w i s e .  A l s o  s t a t e s  t h a t  i n  a  t r a n s a c t i o n  
i n v o l v i n g  t w o  d i f f e r e n t  l i c e n s e e s  a f f i l i a t e d  w i t h  
t h e  s a m e  b r o k e r ,  t h e  b r o k e r  is a  d u a l  a g e n t  a n d  
e a c h  l i c e n s e e  s o l e l y  r e p r e s e n t s  h i s  o r  h e r  c l i e n t  
—  u n l e s s  t h e  p a r t i e s  a g r e e  i n  w r i t i n g  t h a t  b o t h  
l i c e n s e e s  a r c  d u a l  a g e n t s .

Se c t io n  3. D uties  of a L icensee

G E N E R A L L Y . P r e s c r i b e s  t h e  d u t i e s  t h a t  a r e  
o w e d  b y  a ll  l i c e n s e e s ,  r e g a r d l e s s  o f  w h o  t h e  
l i c e n s e e  r e p r e s e n t s .  R e q u i r e s  d i s c l o s u r e  o f  t h e  
l i c e n s e e ’s  a g e n c y  r e l a t i o n s h i p  i n  a  s p e c i f i c  
t r a n s a c t i o n .

S e c t io n  5. D u tie s  o f  a  B u y e r ’s A g e n t.
P r e s c r i b e s  t h e  a d d i t i o n a l  d u t i e s  o f  a  l i c e n s e e  
r e p r e s e n t i n g  t h e  b u y e r  o r  r e n a n t  o n ly .

Se c t io n  6. D uties of a D u al A g en t .
P r e s c r i b e s  t h e  a d d i t i o n a l  d u t i e s  o f  a l i c e n s e e  
r e p r e s e n t i n g  b o t h  p a r t i e s  i n  t h e  s a m e  t r a n s a c ­

t i o n ,  a n d  r e q u i r e s  t h e  w r i t t e n  c o n s e n t  o f  b o t h  
p a r t i e s  t o  t h e  l i c e n s e e  a c t i n g  a s  a  d u a l  a g e n t .

Se c t io n  7. D u r atio n  of A gency

R E L A T I O N S H I P .  D e s c r i b e s  w h e n  a n  a g e n c y  
r e l a t i o n s h i p  b e g i n s  a n d  e n d s .  P r o v i d e s  t h a t  
t h e  d u t i e s  o f  a c c o u n t i n g  a n d  c o n f i d e n t i a l i t y  
c o n t i n u e  a f t e r  t h e  t e r m i n a t i o n  o f  a n  a g e n c y  

r e l a t i o n s h i p .

S e c t i o n  8 .  C o m p e n s a t i o n . .Allows b r o k e r s  
t o  s h a r e  c o m p e n s a t i o n  w i t h  c o o p e r a t i n g  b r o k e r s .  

S t a t e s  t h a t  p a y m e n t  o f  c o m p e n s a t i o n  d o e s  n o t  
n e c e s s a r i l y  e s t a b l i s h  a n  a g e n c y  r e l a t i o n s h i p .  

A l l o w s  b r o k e r s  t o  rece iv e  c o m p e n s a t i o n  f r o m  

m o r e  t h a n  o n e  p a r r y  in  a t r a n s a c t i o n  w i t h  t h e  
p a r t i e s '  c o n s e n t .

Se c t io n  9. V icarious  L ia b il it y . Eliminates
t h e  c o m m o n  l a w  l i a b i l i r v  o f  a p a r t y  f o r  t h e  

c o n d u c t  o f  t h e  p a r ry 's  a g e n t  o r  s u b - a g e n t ,  u n l e s s  
t h e  a g e n t  o r  s u b - a g e n t  is i n s o l v e n t .  A ls o  l i m i t s  t h e  
l i a b i l i t y  o f  a  b r o k e r  fo r  t h e  c o n d u c t  o f  a s u b - a g e n t  
a s s o c i a t e d  w i t h  a  d i f f e r e n t  b r o k e r .

Se c t io n  10. I m p u te d  Kn o w le d g e  a n d

N O T I C E .  E l i m i n a t e s  t h e  c o m m o n  l a w  r u l e  t h a t  
n o t i c e  t o  o r  k n o w l e d g e  o f  a n  a g e n t  c o n s t i t u t e s  
n o t i c e  r o  o r  k n o w l e d g e  o f  t h e  p r i n c i p a l .

S e c t i o n  1 1 .  I n t e r p r e t a t i o n . T h i s  l a w
r e p l a c e s  t h e  f i d u c i a r y  d u t i e s  o w e d  b y  a n  a g e n t  
t o  a p r i n c i p a l  u n d e r  t h e  c o m m o n  law ,  t o  t h e  
e x t e n t  t h a t  i t  c o n f l i c t s  w i t h  t h e  c o m m o n  law'.

S e c tio n  4. D u tie s  o f  a  S e l le r ’s A g e n t.
P r e s c r i b e s  t h e  a d d i t i o n a l  d u t i e s  o f  a  l i c e n s e e  
- e p r e s e n t i n g  t h e  s e l l e r  o r  l a n d l o r d  o n l y .

W i n d e r m e r e
WSC 11/9?



S e c t i o n  O n eU B n H n a H H W B n B n a M B B n B B
18.86.010. D e f i n i t i o n s .
Unless the context clearly requires otherwise ,  the  definitions in this 

'  apply th ro u g h o u t  this chapter.

 ̂ ncy rela tionship" m eans  th e  agency relationship created
u n ^ - .  this chapter  o r  by w ri t ten  a g reem en t  between a licensee and 
a buyer a n d /o r  seller relating to  th e  p e r fo rm an ce  o f  real estate 
brokerage services by the licensee.

(2) "Agent” means a licensee w h o  has en te red  in to  an agency 
relationship with  a buyer o r  seller.

(3) "Business op po rtu n ity "  m ean s  and  includes a business, business 
opportunity ,  and  goodwill o f  an existing business, or  any  one or 
c om bina t ion  thereof.

(4) "Buyer” means an actual o r  prospective purchaser in a real estate 
transaction, or  an actual o r  prospective tenan t  in a real estate rental 
o r  lease transaction, as applicable.

(5) "Buyer’s agent" m eans a licensee w h o  has entered in to  an agency 
relationship w ith  only the  buyer  in a real estate transaction, and 
includes sub-agents engaged by a b u y e r s  agent.

(6)"Confidentia l  in form ation” m ean s  in fo rm atio n  from or 
concerning  a principal o f  a licensee that:

(a) Was acquired by the licensee d u r in g  the course o f  an 
agency relationship w ith  th e  principal;

(b) T h e  principal reasonably expects to  be kept confidential;
(c) T h e  principal has n o t  disclosed o r  au thor ized  to be 

disclosed to  third parties;
-ild, if  disclosed, opera te  to  the  d e t r im en t  o f  the 
cipal; and

(e) j ne principal personally w o u ld  n o t  be obligated to 
disclose ro the o ther  parry.

(7) "Dual agent” means a licensee w h o  has entered into  an agency 
relationship w ith  both the buyer  a n d  seller in the same transaction.

(S) "Licensee” means a real esta te  broker, associate real estate broker,  
o r  real estate salesperson, as those term s are defined in C h ap te r  
18.83 RCW.

(9) “Material fact" means in fo rm a t io n  that  substantially adversely 
affects the  value o f  the p rop erty  o r  a par ty’s ability' to perform  its 
obligations in a real estate t ransact ion ,  o r  operates to materially 
impair  o r  defeat the pu rpose  o f  the  transaction .  T h e  fact or  
suspicion that the property', or  a n y  ne ig hbo r in g  property, is o r  was 
the  site o f  a murder,  suicide or o th e r  dea th ,  rape or o ther  sex crime, 
assault o r  o ther  violent crime, ro b b e ry  o r  burglary’, illegal d ru g  
activity, gang-related activity, political o r  religious activity, or  o th e r  
act, occurrence, or use n o t  adversely affecting the physical con d it ion  
o f  or  title to the property  is n o t  a material fact.

(10) “Principal" means a buyer o r  a seller w h o  has entered in to  an 
agency relationship with a licensee.

( 1 1) "Real estate brokerage services" m eans the  rendering  o f  services 
for which a real estate license is required u n d e r  C h ap te r  18.85
p , - w >

J  estate transaction" o r  "transaction" means an actual or 
prospective transaction involv ing  a purchase,  sale, op t ion ,  or 
exchange o f  any inrercst in real p rop erty  o r  a business opportun ity ,  
or a lease or rental o f  real property . Fo r  purposes o f  this chapter,  a 
prospective transaction does n o t  exist un ti l  a writ ten offer has been 
signed by at least one  o f  the  parties.

(13)  "Seller" means an actual o r prospective seller in a real estate 
transaction, o r an actual o r  prospective land lord  in a real estate rental 
o r  lease transaction, as applicable.
(14)  "Seller’s agent" m eans  a licensee w h o  has entered  into  an acencv 
re la tionsh ip  w ith  on ly  th e  seller in a real estate transaction, and  
includes  sub-agents  engaged  by  a seller’s agent.

(15)  “Sub-agent"  m ean s  a licensee w h o  is engaged to act o n  b e h a l f  
o f  a pr incipal by the  p r in c ip a l ’s agent where  the  principal has 
a u th o r ized  the  agent in w r i t in g  to a p p o in t  sub-agents.  ■!

S e c t i o n  T  w o  ___________________

18.86.020. A g e n c y  R e l a t i o n s h i p .
(1 )  A licensee who perform s real estate brokerage services fo r a buyer 
is a buyer’s agent unless the:
(a ) Licensee has entered in to a w ritten agency agreement w ith the 

seller, in which case the licensee is a seller’s agent;
(b) Licensee has en te red  in to  a sub-agency agreem ent with  the  

seller's agent, in w h ich  case the  licensee is a seller's agent;
(c) Licensee has en te red  in to  a w ri t ten  agency agreem ent w ith  b o th  

parties, in w hich  case the  licensee is a dual agent;
(d) Licensee is the seller o r  o n e  o f  the  sellers; o r
(e) Parties agree o therw ise  in w ri t in g  after the  licensee has com p lied

with R CW  18.86.030(1 )(0 -

(2) In  a transaction in w h ich  d ifferent licensees affiliated with  
th e  sam e broker  represent different parties, the broker  is a dual 
agen t ,  a n d  m u st  ob ta in  the  w ri t ten  consen t  o f  bo th  parties as 
requ ired  u n d e r  R C W  18 .86 .0 60 .  In such a case, each licensee shall 
solely represent the pa r ty  w ith  w h o m  the  licensee has an agency 
rela tionship,  unless all parties agree in writ ing tha t  bo th  licensees 
are dual agents.

(3) A licensee may w o rk  w ith  a par ty  in separate transactions 
p u rsu an t  to different relationships, inc lud ing ,  b u t  no t l im ited  to, 
represen ting  a part)'  in o n e  t ransact ion  and  at the  same t im e  no t  
represen ting  tha t  par ty  in a d ifferent transaction involving that 
parry, i f  the licensee com plies  w ith  this chap te r  in establishing the 
rela tionships for each tran sac t io n .  ■

S e c t i o n  T h r e e

18.86.030. D u t i e s  o f  a  L i c e n s e e .
(1) Regardless o f  w h e th e r  the licensee is an agent,  a licensee owes to 
all parties to w h o m  the  licensee renders real estate brokerage services 
the  following duties, w h ich  m ay  no t be waived:

(a) To exercise reasonable skill and  care;
(b) To deal honestly a n d  in g o o d  faith;
(c) To present all w r i t te n  offers, w ri t ten  notices and  o th e r  w ri t ten

co m m u n ica t io n s  to  and  f ro m  either par ty  in a timely m an ner ,
regardless o f  w h e th e r  the  p roperry  is subject to an existing 
con trac t  for sale o r  th e  bu yer  is a lready a pa r ty  to an existing 
con trac t  to purchase;

(d) To disclose all exist ing material facts kn ow n  by the  licensee and  
n o t  apparent o r  readily ascertainable to a party; provided th a t  
this subsection shall n o t  be con s t ru ed  to im ply  any d u ty  to 
investigate matters  th a t  th e  licensee has no t  agreed to 
investigate;

(c) To accoun t  in a t im ely  m a n n e r  for all m o ney  and property  
received from or  o n  b eh a lf  o f  c ither  parr)';

(f) To provide a p a m p h le t  on  the  law o f  real estate agency in the



form prescribed in R C W  1 8 .8 6 .1 2 0  to  all par ties  to w h o m  the 
licensee renders real estate  brokerage  services, before the party 
signs an  agency ag reem en t  w ith  the  licensee, signs an offer in a 
real estate  t ransaction  h an d led  by  th e  licensee, conscncs to dual 
agency, o r  waives anv  rights, u n d e r  R C W  18 .86.020(1  )(e),
' 8 ,86 .040(1  )(c), 1 8 .8 6 .0 5 0 ( l ) (e ) ,  o r  1 8 .86 .0 60(2 )(c )  o r  (f) 

chever occurs earliest; and  
(g isclose in w ri t ing  to all parties  to  w h o m  the  licensee renders 

. . .u  estate  brokerage services, before  the  pa r ty  signs an offer in a 
real estate  t ransaction  h an d led  by  the  licensee, w h e th e r  the 
licensee represents  che buyer, the  seller, b o th  parties ,  or  neither 
part)’. T h e  disclosure shall be  set fo r th  in a separa te  paragraph 
enti t led “A gency Disclosure" in the  a g reem en t  between the 
buyer a n d  seller or  in a separate  w r i t te n  d o c u m e n t  entitled 
“Agency Disclosure."

(2) Unless otherwise  agreed, a licensee owes n o  d u ty  to conduct  an 
i n d e p e n d en t  inspection  o f  the  p ro p e r ty  o r  to  c o n d u c t  an indepen­
d e n t  investigation o f  either party 's f inancial c o n d i t io n ,  and owes no  
d u ty  to in d ep en d en t ly  verify the  accuracy o r  com ple teness  o f  any. 
s ta te m e n t  m ad e  by  c ither  parry o r  by a n y  so urce  reasonably believed 
by the  licensee to be reliable. *1

S e c t i o n  F o u r

18.86.040. S e l l e r ’s  A g e n t  —  D u t i e s .
(1) Unless add itional duties  arc agreed to  in w ri t in g  and  signed by a 
seller's agent, the  du ties  o f  a seller's ag e n t  are l im i ted  to  those set 
for th  in R C W  18 .86 .030  and  the  following, w h ich  may not be 
waived except as expressly set for th  in (e) o f  th is  subsection:

(p he loyal to the seller by taking  no  a c t io n  th a t  is adverse or 
nental to the  sellers interest in  a t ransact ion ;

(b) .meiy disclose to th e  seller a n y  conflic ts  o f  interest;
(c) To advise the  seller to seek expert advice o n  m a tte rs  relating to 

the  transaction th a t  are bey on d  th e  agent 's  expertise;
(d) N o t  to disclose any  confidential  in fo rm a t io n  from  or about  the 

seller, except u n d e r  su b p o en a  or c o u r t  o rder ,  even after 
te rm ina t ion  o f  th e  agency re la tionsh ip ; and

(e) Unless otherwise  agreed to in w ri t in g  after  the  seller’s agent has 
com plied  with  R C W  1 8 .8 6 .0 3 0 ( l ) ( f ) ,  to  m ak e  a good faith 
a n d  co n t in u o u s  effort to f ind  a b u yer  for the  property ; except 
that  a sellers ag e n t  is no t  ob ligated  to  seek add it iona l  offers to 
purchase the  p rop erty  while  the  p ro p e r ty  is subjec t  to an 
existing con trac t  for sale.

(2) _
(a) T h e  show ing  o f  properties  n o t  o w n ed  by the  seller to 

prospective buyers o r  the  listing o f  c o m p e t in g  properties for 
sale by a seller's agent does n o t  in a n d  o f  i tse lf  breach the du ty  
o f  loyalty to  the seller o r  create  a confl ic t  o f  interest.

(b) T h e  representa tion o f  m ore  th an  o n e  seller by  different 
licensees affiliated w ith  the  same b ro k e r  in c o m p e t in g  
transactions involving the same b u y e r  does  n o t  in and o f  itself 
breach the d u ty  o f  loyalty to  the  sellers o r  create  a conflict
o f  interest. B

S e c t i o n  F i v e

18.86.030. B u y e r ’s  A g e n t  —  D u t i e s .
(1) Unless add itional duties are agreed to  in w ri t ing  signed by a
buyer's agent,  the  duties o f  a buyer’s agen t  are limited to those set
for th  in R C W  18 .86 .030  and the  following, which m ay  no t  be
waived except as expressly set for th  in (e) o f  this subsection:

(a) T o  be loyal to  the buyer by  taking  n o  action tha t  is adverse or 
de t r im en ta l  to the buyers  interes t in a transaction;

(b) T o  timely disclose to the bu yer  any conflicts o f  interest;
(c) T o  advise the  buyer to seek expert advice on matters  relating 

to  the  transaction that  are b ey on d  the  agent's expertise;
(d) N o r  to disclose any confidential  in form ation  from or about 

th e  buyer, except un de r  su b p o e n a  o r  cou r t  order, even after 
te rm in a t io n  o f  the agency rela tionship: and

(c) Unless otherwise agreed to  in w ri t in g  after tl buyer's agent 
has com plied  with  R C W  I8 .86 .0 30 (l) (f" )  o f  this act, to make 
a go od  faith and c o n t in u o u s  effort to  find a property  for the 
buyer; except that  a buyer's agent is no t  obligated to: (i) Seek 
add it iona l  properties to pu rchase  while  the buyer  is a party  to 
an existing con tract  to purchase; o r  (ii) show properties  as to 
w h ic h  there is no writ ten  ag reem en t  to  pay com pensa t io n  to 
the  bu yer’s agent.

(2)(a) T h e  show ing o f  property  in w h ich  a buyer is interested to 
o th e r  prospective buyers by a b u y e r s  agent d->“s not in and 
o f  i tself  breach the d u ty  o f  loyalty to  the buyer o r  create a 
confl ic t  o f  interest.

(b) T h e  representation o f  m ore  than  one  buyer by different 
licensees affiliated with  the  sam e  broker  in com pe t ing  
transactions involving the sam e p rop erty  does n o t  in and ot 
itself breach the d u ty  o f  loyalty to the  buyers or create a 
conflic t  o f  interest. B

S e c t i o n  S i x

18.86.060. D u a l  A g e n t —  D u t i e s .
(1) N o tw i th s tan d in g  any o ther  provisions o f  this chapter,  a licensee 
m ay  act as a dual agent on ly  with  the  w ri t ten  consent o f  bo th  
parties to  the  transaction after the dual agenr  has com plied  with 
R C W  18 .86 .030  (1) (f). which con sen t  m u s t  include a statement 
o f  the  te rm s o f  com pensa tion .

(2) Unless additional duties  are agreed to  in w ri t ing  signed by a 
dual agent ,  the duties o f  a dual agent  are limited to  those set forth 
in R C W  18 .86 .030  and the following, w h ich  may no t  be waived 
except as expressly set forth in (e) a n d  (f) o f  this subsection

(a) To take no  action th a t  is adverse or de tr im enta l  to  either 
parry’s interest in 3 transaction;

(b) To t imely disclose to  boch parties any conflicts o f  interest.
'-)  To advise bo th  parties to  seek expert  advice on  matters  relating 

to the  transaction tha t  are b ey o n d  the  dual agent's expertise.
(d) N o t  to disclose any confiden tial  in fo rm at io n  from or about 

e i the r  party, except u n d e r  su b p o e n a  o r  cou r t  order, even after 
te rm ina t ion  o f  the agency relationship;

(e) Unless otherwise agreed to in w ri t in g  after  the dual agent has 
com plied  with  R C W  18 .86 .0 30  ( l ) ( f ) ,  to  make a good faith 
a n d  c o n t in u o u s  effort to  find a buyer  for the property ;  except 
th a t  a dual agent is n o t  ob ligated  to  seek add itional offers to 
pu rchase  the p rop ern '  while  th e  p ro p e r ty  is subject to an 
existing con tract  for sale; and



( 0  Unless o 'A e r iU - . agreed to in w ri t in g  after  the  dual agent has 
com plied  w i th  R C W  18 .8 6 .0 3 0  ( l ) ( f ) ,  to m ak e  a good fuith 
and  c o n t in u o u s  effort to find a p ro p e r ty  for the  buyer; except 
tha t  a dual agen t  is n o t  ob ligated  to: (i) Seek additional 
properties  to  purchase while the  bu ye r  is a pa r ty  to an existing 
■ontract to purchase; o r  (ii) sh o w  prop e r t ie s  as to which there 

n o  w ri t ten  agreem ent to  pay  c o m p e n sa t io n  to the dual agent.

V-
(a) T h e  show ing o f  properties no t  ow n ed  by the  seller to prospective 

buyers o r  the listing o f  com pe t ing  properties  for sale by a dual 
agent does n o t  in and o f  itself con s t i tu te  ac tion  that  is adverse or 
detrimenta l  to the seller o r  create a conflic t  o f  interest.

(b) T h e  representa tion o f  m ore  than  one  seller by different licensees 
affiliated w ith  the same broker  in co m p e t in g  transactions 
involving the  same buyer does n o t  in and  o f  itself constitute 
action that  is adverse or de tr im enta l  to  the  sellers or create a 
conflict o f  interest.

(4)
(a) T h e  showing o f  properry in which  a buyer is interested to other 

prospective buyers or the presentation o f  additional offers to 
purchase p roperty  while the property  is subject  to a transaction 
by a dual agent does no t in and  o f  itself const i tu te  action that  is 
adverse o r  detrimental to the buyer or create a conflict o f  interest.

(b) T h e  represen ta tion  o f  m o re  th an  o n e  b u yer  by  different 
licensees affiliated with the  sam e  b ro k e r  in com pe ting  
transactions involving the  same p ro p e r ty  does  no t  in and o f  
itself con s t i tu te  action tha t  is adverse o r  d e tr im en ta l  to the 
buyers o r  create  a conflict o f  interest.  ■

A c t i o n  S e v e n ____________________

i ^.od.070. D uration of A gency Relationship.
(1) T h e  agency relationships set forth in this chapter  commence
at the time that the licensee undertakes to provide real estate brokerage
services to a principal and continue until the earliest o f  the following:

(a) C o m p le t io n  o f  perfo rm ance  by the  licensee;
(b) Expira tion  o f  the term agreed u p o n  by the  parties; or
(c) T erm in a t io n  o f  the relationship by  m u tu a l  agreem ent o f  the 

parties; o r  '
(d) T erm in a t io n  o f  the relationship by  no tice  from either part)’ to 

the other. However, such a te rm in a t io n  does  no t affect the 
con trac tua l  rights o f  either party.

(2) Except as otherwise  agreed to in w ri t ing ,  a licensee owes no
further  d u ty  after  te rm ina t ion  o f  the  agency relationship, o ther
than the  duties  of:
(a) A cco u n t in g  for all moneys a n d  p ro p e r ty  received du rin g  the 

relationship; and
(b) N o t  disclosing confidential  in fo rm a t io n .  H

S e c t i o n  E i g h t

18.86.080. Compensation.
'  ' any  real estate  transaction,  the  b ro k e r ’s com p en sa t io n  may 

by the  seller, the  buyer, a th ird  pa r t ) ’, o r  by  sharing  the 
isarion between brokers.

(2) An ag reem en t  to pay or  p a y m e n t  o f  co m p e n sa t io n  docs not 
establish an agency relationship be tw een  th e  p a r ty  w ho  paid the 
com pensa t io n  and  the licensee.

(3) A  seller m ay agree that  a sellers agent  m ay  share with  ano the r  
b ro k e r  th e  com pensa t io n  paid by  the  seller. . :

(4) A bu ye r  m ay  agree that a buyer's agen t  may share with ano ther  
b ro k e r  th e  com pensa t io n  paid by  the  buyer.

(5) A  b rok er  m ay  be com pensa ted  by  m o re  than  one  part)- for real 
e s ta te  brokerage service., in a real estate t ransaction ,  if  those parties 
c o n s e n t  in w ri t ing  at o r  before the  t im e  o f  signing an offer in the 
t ran sac t io n .

(6) A  buyer's agent o r  dual agent m ay  receive com pensa t io n  based 
o n  th e  pu rchase  price w i th o u t  b reach ing  any  d u ty  to the buyer.

(7) N o th in g  con ta ined  in this ch a p te r  negates the  requ irem ent  that 
an  ag re em en t  au thoriz ing  or  em p lo y in g  a licensee to sell o r  purchase 
real estate  for com pensa t io n  or  a c o m m iss io n  be in writing and 
s ig ned  by the  seller or  buyer. ■

S e c t i o n  N i n e

18.86.090. V i c a r i o u s  L i a b i l i t y .
(1) A  principal is n o t  liable for an act.  error, or  omission by an agent 
o r  su b -ag e n t  o f  the principal aris ing o u t  o f  an agency relationship:

(a) U nless the  principal par t ic ipa ted  in o r  au th o r ized  the act, error, 
o r  om ission; or

(b) E xcep t  to the  extent that: (i) T h e  princ ipal  benefited from the 
act,  error, or  omission; and  (ii) the  c o u r t  de te rm ines  th a t  it is 
h ig h ly  p robable  that the c la im ant  w o u ld  be unab le  to  enforce a 
j u d g m e n t  against the agent o r  su b -ag en t .

(2) A licensee is n o t  liable for an act.  error, o r  om ission o f  a 
su b a g e n t  u n d e r  this chapter, unless the  licensee par tic ipated  in or 
au th o r ize d  the  act, error, or  om iss ion .  T h i s  subsec t ion  does no t  
l im i t  the  liability o f  a real estate b rok er  for an  act, error, or  omission 
by an associate real estate broker  o r  real estate  salesperson licensed 
to  th a t  broker.  M

S e c t i o n  T  e n

18.86.100. I mputed Knowledge and  N otice.
(1) Unless otherwise  agreed to in w ri t ing ,  a p r incipal docs no t  have 
kn ow ledg e  or  notice  o f  any facts k n o w n  by an  agent o r  sub-agent o f  
the  p r incipal th a t  are not actually k n o w n  by the  principal.

(2) Unless o therw ise  agreed ro in w ri t ing ,  a licensee does no t  have 
kn o w led g e  or  notice o f  any facts k n o w n  by a su b -ag en t  tha t  arc not 
ac tua l lv  k n o w n  by the  licensee. T h is  su bsec t ion  does no t  limit the 
kn ow ledg e  im p u ted  to a real estate b rok er  o f  any  facts know n by 
an  associate real estate broker or real estate salesperson licensed to 
su ch  broker.  ■

S e c t i o n  E l e v e n
■i i i i i i i i b i  ■it— — — — — — ■— — — g

18.86.110. A pplication.
T h i s  ch a p te r  supersedes only the  du ties  o f  the  parties u n d e r  the 
c o m m o n  law, inc lu d ing  fiduciary du ties  o f  an  agent to  a principal, 
to  th e  ex ten t  inconsis ten t w ith  this chapter .  T h e  c o m m o n  law 
c o n t in u e s  to  app ly  to the parties in all o th e r  respects.  T h is  chapter  
does  n o t  affect the duties o f  a licensee w hile  engag ing  in the 
a u th o r ize d  or un au tho rized  practice o f  law as d e te rm in e d  by the 
c o u r t s  o f  this state. T h is  chap te r  shall be  c o n s t ru ed  broadly. I I
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ALASKA ASSOCIATION OF REALTORS, INC.
741 S«sam« StrMt, Suits 100 • Anchorage, Alwfca 99503 
Telephone 907-503-7153 • Fax 907-663-8470

REALTOR ®

iinii.ll

The Honorable Norm Rokeberg 
Alaska House of Representatives 
State Capitol Building 
Juneau, Alaska 99801

'” 1
RE: House Bill 29, relating to real estate licensee and real estate transactions 
Dear Representative Rokeberg,
The Alaska Association of REALTORS and the following member Boards;

Anchorage Board of REALTORS 
Greater Fairbanks Board of REALTORS 
Kachemak Board of REALTORS 
Kenai Peninsula Board of REALTORS 
Kodiak Board of REALTORS 
Southeast Board of REALTORS 
Valley Board of REALTORS

supports House Bill 29, which would update the agency statute to conform to current real 
estate business practices.
The Association is in favor of this proposed legislation that would standardize the 
disclosure form that is used by real estate licensees statewide. It would define specific 
duties o f licensees that are not currently in the statute, giving the consumers clearer 
expectations and guidelines.
The Alaska Association of REALTORS encourages the passage of House Bill 29.

Sincerely,

Kathryn Clark 
President

The Voice fo r Real Estate™ in Alaska nEA lTO R '  n  a ragiataiad mart, which Idandiiai a BrtMiwonal Ul 
rail HJIIU who suDurtbto lo a ilrtcl Coda of EUaea aa a mtmbai 
ol tha NATIONAL ASSOCIATION OF REALTORS •
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REALTOR® Tfw VDfceforEs&te” inAnchordQe

A N C H O R A G E  B O A R D  
o f  r e a l t o r s ;  i n c 741 Saiame Stre«t 

Suite #100
Anchorage, Alaska 99503
(907)561-2338
(907) 563-8476 Fax

Tuesday, February 10, 2004
The Honorable Lesil McGuire 
Chairwoman, Judiciary Committee 
Alaska House o f Representatives 
State Capitol Building 
Juneau AK. 99801
RE: House Bill 29, relating to real estate licensees and real estate transactions.
Dear Chairwoman McGuire,
The Anchorage Board o f Realtors Supports HB 29, which would update the agency 
statute to conform to current real estate business practices.
This legislation will standardize the disclosure forms and requirements through out the 
state.
Agents in all over the state would be required to use the same format for disclosure o f 
duties to the parties involved in a real estate transaction.
This will give the public more protection in real estate transactions, by providing clearer 
expectations and guidelines.
The Anchorage Board o f Realtors, Board o f Directors unanimously encourages passage 
o f House Bill 29.
Please feel free to contact me should you have further questions.

President
cc: The Honorable Tom Anderson 

The Honorable Les Gara 
The Honorable Max Gruenberg 
The Honorable Jim Holm 
The Honorable Dan Ogg 
The Honorable Norm Rokeberg 
The Honorable Ralph Samuels

Sincerely

nCAilORr
*< s w  wnj tn  w m a i  aoocmhon or fc a c w te*dtofaKrtj»tofei«iotC0d»QfF!taic*.
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®  Prudential Prudential Vista Real Estate
4241 B Street 
Anchorage, AK 99503 
Bus 907 562-6454 
Fax 907 562-5485 
vww.alaskahausohunte rs.com

Representative Tom Anderson 
State Capitol, Room 432 
Juneau, AK 99801-1182

Dear Representative Anderson,
I am writing to you in support o f HB 29 .1 have been in the real estate industry over 20 
years and have seen the agency laws change from traditional agency where all brokers in 
the transaction represent the seller and the buyer is left with no representation at all to 
buyer, seller, and dual agency. Although that was a step in the right direction for the 
consumer, the way the law was written required a very cumbersome ritual for the real 
estate salesperson to go through and it was a law that was little understood by both the 
salesperson and the client. Most times the client would sign documents after having 
agency explained by the salesman as just another document that must be signed to 
complete the transaction. They did not care about agency as such unless there was a 
problem, then they hired an attorney and tried to unravel the contract any way they could 
and agency was a weak link that they could fall back on. We have never acted as agents 
in the sense o f the definition, “ acting on behalf o f another.” To do that would be more 
like acting as an attorney in fact, which broker typically does not allow their salespeople 
to do.

HB 29 was created over many hours by many people looking for a way to complete a 
transaction being fair to the parties and leaving less liability for the parties on the table. 
Attorneys have a hard time understanding that in a real estate transaction, both parties can 
win. There does not have to be an adversarial position between the buyer and seller to 
conclude a successful transaction. HB 29 builds on this concept by allowing the 
salesperson to act as a buyer licensee, seller licensee or neutral licensee. The 
salesperson’s job is to help a buyer and a seller close a transaction that both parties have 
agreed to.
I ask that you and our other legislators heartily suppoit this bill to passage early in tire 
2004 session.

Denny Wood, ABR, CRS, GRI
Sales Manager, Associate Broker
President Elect Alaska Association o f Realtors

a  An ndoeendefltiy cwwd and opeiatod mturJisr ol Tha PnidociiaI Real Eitaio A uliaiEs. inc.
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ALASKA ASSOCIATION OF REALTORS, INC.
741 Sosama Stroat, Suits 100 • Anchorage. Alaska W603 
Telephone M7-6W-7133 .  Fa* 907-663-3478

REALTOR ®

February 3,2004

The Honorable Tom Anderson 
Alaska House o f Representatives 
State Capitol Building 
Juneau, Alaska 99301

RE: House Bill 29, relating to real estate licensee and real estate transactions

Dear Representative Anderson,
The Alaska Association o f REALTORS with over 1,100 members statewide supports 
House Bill 29, which would update the agency statute to conform to current real estate 
business practices.
The Association is in favor o f this proposed legislation that would standardize the 
disclosure form that is used by real estate licensees statewide. It would define specific 
duties o f licensees that are not currently in the statute, giving the consuhners clearer 
expectations and guidelines.
The Alaska Association o f REALTORS encourages the passage o f House Bill 29,

Sincerely,

Kathryn Clark 
President

Cc; Representative Norm Rokeberg

The Voice fo r Rea! Estate ™ in Alaska REALTOR' I t  a rsgrttoisd mark which idsnulisa a piolssslonal In 
(••I a iU la  who subscribes to a strict Coda ol Ethics as a msmbor 
ol lha NATIONAL ASSOCIATION OF REALTORS



RE: He it resolved

Subject: RE : Be it resolved
Date: Wed, 04 Feb 2004 13:05:26 -0900 

From : PeggyAnn McConnochie <peggyann@gci.net>
To: '"Shawn C. Paul"' <shawn@alaska.com>
CC: Sandy Eherenman <seherenman@alaskarealtors.com>, Amanda_Wilson@legis.state.ak.us, 

Dave Feeken <dfeeken@alaska.net>

Thank you .
 O rig in a l Message--------From: Shawn C. Paul [m a i lto : shawn@alaska. com]
Sent: Wednesday, February 04, 2004 11 :45 AM 
To: PeggyAnn McConnochie 
Sub ject: Be i t  re so lved
On b eha lf o f the Southeast Board o f R ea lto rs  and i t ‘ s governing board I  o f f e r  our strong support fo r  HB 29. A thorough examination o f agency law in  Alaska has been long overdue. We fe e l th is  p rovides a much g rea te r le v e l 
consumer p ro te c tion  and c la r i f i e s  what has been h e re to fo re  an unwieldy law which expert and layman a lik e  had tro u b le  understanding. We ask that the members o f the Labor and Commerce Committee o f the Alaska S tate L eg is la tu re  
stand with us in  supporting th is  b i l l ’ t o th e ir  co lleagues in  both houses. We have asked statew ide leadersh ip  to rep resen t us in  answering any questions that may a r is e . I f  there a re  sp e c ific  co lleagues which the members would lik e  us to ask fo r  support from in  the Southeast d is t r ic t s  we would be happy 
to do that as w e ll.
R e sp ec tfu lly ,
Shawn C. Paul SEBR President

2/4/2004 I
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Subject: Letter o f Support HB 29
Date: Mon, 19 Jan 2004 20:17:14 -0900 

From : "David Feeken" <dfeeken@alaska.net>
To: "Amanda Wilson" <amanda_wiLson@legis.state.ak.us>, "wendy mulder" <wendym@gci.net>

H o n o r a b l e  R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g :

R E :  S u b s t i t u t e  H B  2 9

T h i s  p r o p o s e d  l e g i s l a t i o n  w i l l  m o d e r n i z e  a n d  b r i n g  t h e  s t a t u t e  i n  l i n e  w i t h  c u r r e n t  r e a l  
e s t a t e  b u s i n e s s  p r a c t i c e s  i n  t h i s  s t a t e  a n d  t h r o u g h o u t  t h e  n a t i o n .

T h e  c u r r e n t  s t a t u t e  w a s  p u t  i n  p l a c e  i n  1 9 9 0  i n  r e s p o n s e  t o  t h e  p u b l i c ’ s  d e m a n d  f o r  
b u y e r  r e p r e s e n t a t i o n .  P r i o r  t o  1 9 9 0 ,  d u e  t o  c o m m o n  l a w  a n d  c o m m o n  b u s i n e s s  
p r a c t i c e  a l l  r e a l  e s t a t e  l i c e n s e e s  r e p r e s e n t e d  t h e  s e l l e r ,  a n d  t h e  s e l l e r  w a s  
r e s p o n s i b l e  f o r  t h e  a c t i o n s  o f  a l l  l i c e n s e e s  i n  t h e  t r a n s a c t i o n .  T h e  b u y e r s  h a d  n o  
r e p r e s e n t a t i o n  i n  t h e  t r a n s a c t i o n .  T h e  s e l l e r  k n e w  t h a t  t h e  l i c e n s e e  w a s  w o r k i n g  o n  
t h e i r  b e h a l f ;  b u t  f e w  b u y e r s  u n d e r s t o o d  t h a t  t h e y  w e r e  n o t  r e p r e s e n t e d  o r  w o r s e  
t h o u g h t  t h e  l i c e n s e e  w a s  r e p r e s e n t i n g  t h e m .  T h e  b u y e r s  w a n t e d  r e p r e s e n t a t i o n ,  a n d  
t h e  s e l l e r  d i d  n o t  w a n t  t o  b e  r e s p o n s i b l e  f o r  t h e  a c t i o n s  o f  t h e  l i c e n s e e  w o r k i n g  w i t h  
t h e  b u y e r .  T h i s  p r a c t i c e  w a s  c a l l e d  S u b a g e n c y .  S u b a g e n c y  i s  n o t  a l l o w e d  i n  m o s t  
M L S  s y s t e m s  t o d a y .  T h e  c u r r e n t  s t a t u t e  s i m p l y  i n f o r m s  t h e  s e l l e r  a n d  t h e  l i s t i n g  
a g e n t  t h a t  t h e  b u y e r s ’  a g e n t  i s  r e p r e s e n t i n g  t h e  b u y e r ,  a n d  t h e  p o t e n t i a l  o f  d u a l  
a g e r . c y  w h e n  t h e  l i s t i n g  b r o k e r a g e  f i r m  i s  f a c i l i t a t i n g  t h e  p u r c h a s e  w i t h  t h e  b u y e r .

T h e  i n d u s t r y  a n d  t h e  p u b l i c ,  t h r o u g h  e d u c a t i o n  h a v e  g r o w n  i n  t h e  l a s t  1 3  y e a r s .  T h e  
p r o p o s e d  l e g i s l a t i o n  w i l l  s t a n d a r d i z e  t h e  d i s c l o s u r e  r e q u i r e m e n t s  a n d  p r o v i d e  a  
r e l a t i o n s h i p  d i s c l o s u r e  f o r m  t h a t  w i l l  b e  u s e d  s t a t e w i d e  b y  a l l  l i c e n s e e s .  T h e  p u b l i c  
a n d  l i c e n s e e  w i l l  h a v e  w r i t t e n  i n  s t a t u t e ,  t h e  b a s i c  d u t i e s  a n d  r e s p o n s i b i l i t i e s  o f  a l l  
l i c e n s e e s  t h r o u g h o u t  t h e  s t a t e .  This p r o te c t  t h e  p u b l i c ,  g i v i n g  t h e  c o n s u m i n g  
p u b l i c  c l e a r  e x p e c t a t i o n s  a n d  g u i d e l i n e s .

T h e  p r o p o s e d  l e g i s l a t i o n  w i l l  a l s o  r e q u i r e  b r o k e r s  t o  h a v e  c l e a r  o f f i c e  p o l i c i e s  i n  
p l a c e  a s  g u i d e s  t o  a l l  a g e n t s  w i t h i n  t h e i r  o f f i c e s .  T h e s e  p o l i c i e s  w i l l  s p e l l  o u t  t h e  
w a y  a l l  r e p r e s e n t a t i o n  w i l l  b e  d o n e ,  a n d  t h e  p r o c e d u r e s  u s e d  t o  p r o t e c t  t h e
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conf iden t ia l i ty  of t h e  t r a n s a c t i o n .  T h e  p ro p o s e d  leg is la t ion  will req u i re  t h e  policy be  
ava i lab le  for t h e  public  to  v iew,  in o rd e r  to  m a k e  in formed d e c i s i o n s  w h e n  c h o o s in g  a 
l i c e n s e e .

Our goal  w ith  th i s  leg is la t ion  is t o  m a k e  t h e  indus t ry  c o n s i s t e n t  t h r o u g h o u t  t h e  s t a t e ,  
enab l in g  t h e  c o n s u m in g  publ ic  to  m a k e  k n o w le d g e a b le ,  in formed d e c i s io n s ,  an d  
provide  a m o re  e f f ic ien t  w a y  for l i c e n s e e s  to  provide s e r v i c e s  to  t h e  public .

The  p ro p o se d  leg is la t ion  will s t a n d a r d i z e  t h e  d i s c lo s u r e  form t h a t  is u s e d  s t a t e w i d e  
by all l i c e n s e e s .  T he  publ ic  will s e e  t h e  d u t ie s  and  re sp o n s ib i l i t i e s  of a l i c e n s e e  or 
b r o k e r  be fo re  looking a t  p r o p e r t i e s  o r  giving conf iden t ia l  in form at ion .  T he  p ro p o s e d  
leg is la t ion  d e f in e s  s p e c i f ic  d u t i e s  of l i c e n s e e s  t h a t  a r e  no t  c u r r e n t  in s t a t u t e ,  
th e r e f o re  giving t h e  c o n s u m in g  publ ic  c l e a r  e x p e c t a t i o n s  an d  gu id e l in e s .

P r o p o se d  leg is la t ion  g iv es  b r o k e r s  th e  op t ion  of us ing  d e s ig n a t e d  a g e n c y  to  p re v e n t  
dual a g e n c y .  W hen t h e  lis ting a g e n t  is a d i f fe ren t  p e r so n  th a n  t h e  b u y e r s ’ a g e n t  
within  th e  s a m e  firm, t h e  b r o k e r  c a n  d e s i g n a t e  an  a g e n t  r e p r e s e n t i n g  t h e  s e l l e r  a n d  a 
d if ferent  a g e n t  r e p r e s e n t i n g  t h e  buyer .  Neutra l  A g ency  (Dual Agency)  w ould  only 
o c c u r  w h e n  t h e  list ing a g e n t  is f ac i l i ta t in g  t h e  t r a n s a c t i o n  with  th e  buyer .  Most  
b r o k e ra g e  f i rms c u r re n t ly  h a v e  f i rew al ls  in p l a c e  to  con t ro l  c on f id en t ia l  in format ion .

T he  m e m b e r s  of ou r  leg is la t iv e  c o m m i t t e e  would  be  hap p y  to  m e e t  w ith  you to  
a n s w e r  your q u e s t i o n s  an d  a d d r e s s  an y  c o n c e r n s  you m ay  h av e  w ith  th i s  leg is la t ion .

S incere ly ,

Dave F e ek e n

907-283-5888 O 907-252-0348  Cell 

In d us t ry  I s s u e s ,  C h a i rm an  

Leg is la t ive  C o m m i t t e e ,  C h a i rm an
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Representative Norm Rokeberg 
State CapitoJ, Room 214 
Juneau, AK 99801-1182

Dear Representative Rokeberg,

I am writing to you in support o f HB 29 .1 have been in the real estate industry over 20 
years and have seen the agency laws change from traditional agency where all brokers in 
the transaction represent die seller and the buyer is left with no representation at all to 
buyer, seller, and dual agency. Although that was a step in the right direction for the 
consumer, the way the law was written required a very cumbersome ritual for the real 
estate salesperson to go through and it was a law that was little understood by both the 
salesperson and the client. Most times the client would sign documents after having 
agency explained by the salesman as just another document that must be signed to 
complete the transaction. They did not care about agency as such unless there was a 
problem, then they hired an attorney and hied to unravel the contract any way they could 
and agency was a weak link that they could f a l l  back on. We have never acted as agents 
in the sense o f the definition, “ acting on behalf o f another.”  To do that would be more 
like acting as an attorney in fact, which broker typically does not allow their salespeople 
to do.

HB 29 was created over many hours by many people looking fcr a way to complete a 
transaction being fair to the parties and leaving less liability for the parties on the table. 
Attorneys have a hard time understanding that in areal estate transaction, both parties can 
win. There does not have to be an adversarial position between the buyer and seller to 
conclude a successful transaction. HB 29 builds on this concept by allowing the 
salesperson to act as a buyer licensee, seller licensee or neutral licensee. The 
salesperson’s job is to help a buyer and a seller close a transaction that both parties have 
agreed to.
I ask that you and our other legislators heartily support this bill to passage early in the 
2004 session.
Sincerely,

Denny Wood, ABR, CRS, GRJ
Sales Manager, Associate Broker
President Elect Alaska Association o f Realtors

Itadantial Vista Rea! Estate
4241 B Street 
Anchorage, AK 99503 
Bus 907 562-6464 
Fax 907 562-5405 
www.alaskahousehunters.ccm

@ 002

a  An independently w .c d  end operated member of The Prudorrtial Real Estate AJfiliales. Inc

http://www.alaskahousehunters.ccm
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January 19, 2004

The Honorable Norman Rokeberg 
Alaska House of Representatives 
State Capitol Building 
Juneau, Alaska 99801

Dear Representative Rokeberg;
House Bill 29 is probably the most important piece of legislation affecting the real 
estate brokerage industry in over a decade. It is supported almost unanimously 
by REALTORS ® , the Alaska Real Estate Commission and real estate licensees 
throughout the State. I also support this legislation.

The present statutes regarding real estate licensee disclosure of duties 
and responsibilities became effective in January of 1991. There has been only 
minor modification to the laws since then and the way real estate is transacted 
has changed considerably. Most other states have modified their laws to reflect 
these changes but Alaska has not,

In June of 2002 the Alaska Association of REALTORS ©formed a Task 
Force, of which I was a member, to address this situation. After over a year of 
extensive research, review and debate along with the input and consultation of 
the Alaska Real Estate Commission, a consensus was reached. The result is HB 
29 along with some Regulation changes that have been approved and are in the 
process of being adopted.

This legislation will benefit the public as well as the industry in that it more 
clearly and concisely defines the duties, responsibilities and disclosures of all the 
parties to a real estate transaction.

Again, I support HB 29 and would be glad to try to answer any questions 
you or any of your colleagues may have.

Thank you for your efforts and thank you for serving in the Legislature. I 
understand and appreciate the sacrifice you have to make.

m m . of alacka, inc.
2600 cordoya straat, suit* 100 
anchorage, alaaka 99503 
phone; (907) 276-2761
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M E M O R A N D U M

Date : 2/15/2004

To : The Honorable Representative Lesil McGuire 
Chair-Judiciary Com mittee

F rom : Linda Garrison-Ovvner-Broker AAR #1 Buyers Agency

R E : S S H B  29 /S P O N S O R -R E P R E S E N T A T rV E  R O K E B E R G

SSHB 29 is slated for hearing W ednesday, 2/18/04 in Judiciary. SSHB29 deals 
with the largest sale or purchase m ost people ever make. General background 
inform ation is attached regarding areas o f concern (designated agency-undisclosed 
dual agency/curtailing o f  Common Law o f Agency/neutral facilitator, e tc .) ; 
however there are three concerns that are predominant..

1. During the hearing in Labor and Commerce, it was indicated that THERE HAS 
NEVER BEEN A PU BLIC FORUM  W HERE THE CONSUM ERS OF ALASKA 
COULD HEAR W HAT THIS BILL WILL DO TO REPRESENTATION FOR 
THE PU BLIC/CO NSUM ER THE CONSUM ER HAS HAD NO OPPORTUNITY 
TO EXPRESS COM M ENTS, CONCERNS OR ASK QUESTIONS.

During the hearing at L&C, AKPIRG INDICATED SOM E CONCERNS ON 
SSHB 29 AND REPRESENTATIVE ROKEBERG, AS THE SPONSOR OF 
^ E T 9 'IN D T C A T E D  THATTTE W OULD BE W ILLING TO WORK WITH 
AKPIRG ON CO NCERNS ON SSHB29. C onsequently, since it was 
Representative R okeberg’s suggestion himself, SSHB 29’s passage out o f 
Judiciary should be held until Representative Rokeberg and AKPIRG meet and 
consum er concerns can be addressed. There is absolutely no rush to move such a 
critical bill so quickly and, in fact, said quick movement flies in the face o f 
consum er protection and the promise made by the bill’s sponsor himself.

2. For the public’s protection, we should not give up Common Law o f  Agency. 
Common Law o f  Agency should be maintained in its’ totality.

3. Although there is a notation o f  a zero fiscal note, the preparation o f  a pamphlet 
for the consum er certainly would have some costs. And, in SSHB 29 each office 
would have its’ own policy and procedure manual on how consum er representation 
would be dealt with in each office. Certainly, said manuals need to be reviewed by 
the Real Estate Com m ission (or the Real Estate Investigator) and the state Legal 
Department for adherence to the statute and to avoid co 
different proposals m ade by the many real estate office*
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MEMORANDUM
Date : 2/14/2004
To : Honorable Representative Lesil McGuire 

Chair - Judiciary Committee
From : Linda Garrison

Consumer/Concerned Citizen 
Owner/Broker -  AAR UI Buyers Agency

RE : HB 2 9 -SPONSOR-REPRESENTATIVE ROKEBERG
ARE YOU AWARE THAT A HAIRDRESSER IS REQUIRED TO HAVE 1650 HOURS OF 
TRAINING (CLASSROOM AND “ HANDS ON” EDUCATION) IN ORDER TO CUT YOUR 
HAIR? ARE YOU AWARE THAT REAL ESTATE AGENTS ONLY NEED 20 EDUCATION 
HOURS TO GET THEIR REAL ESTATE LICENSE AND TO WORK WITH CONSUMERS 
ON WHAT IS PROBABLY THE LARGEST PURCHASE OR SALE OF THEIR LIVES?
MANY PEOPLE BELIEVE THAT HB 29 IS HARMFUL TO THE CONSUMERS AND TO 
THE BUYING AND SELLING PUBLIC. HB 29 (which is scheduled in Judiciary on Friday 
2/18/04) is tainted with protections for real estate practitioners and is harmful to the consumers.
I respectfully request that you evaluate the points o f HB 29 as indicated below prior to tire 
2/18/04 teleconference and respectfully request that HB 29 not be passed out o f committee. I 
have a suggestion for this committee that has come from talking with the general public. I would 
hope that you seriously look at their comments and recommendations.

HB 29 abrogates most o f the common law o f Agency -  to the detriment o f the consumer.

HB 29 weakens and, in some cases, eliminates fiduciary duties such as loyalty, 
accountability, obedience, confidentiality, diligence, and other fiduciary duties -  to the 
detriment o f the consumer.

HB 29 establishes designated agency (a broker can designate one agent/licensee in the office 
to represent the seller and another to represent the buyer.) DESIGNATED AGENCY IS 
NOTHING LESS THAN UNDISCLOSED DUAL AGENCY AND IS A SEMANTIC 
SMOKESCREEN TO PROTECT AGENTS -  TO THE DETRIMENT OF THE 
CONSUMER. Designated agency (undisclosed dual agency) also opens up damaging 
conflicts to the consumer -  for example, what i f one o f the agents so designated is 
experienced and the other agent designated is a new agent - the consumer (buyer or seller) is 
negatively affected. How does a Broker determine “ equal agents.”  All information of the 
buyer or seller would need to be kept under lock and key; no discussing at sales meetings, no 
discussion around water coolers. Not feasible and definitely -  a detriment to the consumer.

HB 29 establishes another type o f relationship - the neutral licensee relationship. 
Establishing a “ neutral”  licensee regarding the largest purchase or sale o f someone’s life -  is 
ludricous -  to the detriment o f the consumer.



S e n t  B y :  A A R  # 1  B U Y E R ' S  A G E N C Y ;  9 0 7  2 7 7 3 4 4 3  ;  F e b - 1 5 - 0 4  7 : 1 8 P M ;  P a g e  3 / 9

Page 2
RE : HB 2 9 -SPONSOR-REPRESENTATIVE ROKEBERG

HB 29 calls for creation o f a “ pamphlet,”  by the Real Estate Commission to be used 
to inform the public o f their options -  a cost that doesn’ t need to exist as long as the current 
Alaska statutes are enforced. (HOWEVER, IT IS NOTED THAT THIS IS A ZERO 
FISCAL NOTE).
HB 29 does not adequately define actions that create a conflict o f interest -  to the detriment 
o f the consumer.

1 am sending just the initial pages signed by consumers indicating their concern on HB 29. 
Additional sheets will be forthcoming.

From those consumers, I have received the following recommendation:

* DO NOT SUPPORT HB 29 -  DO NOT PASS I IB 29 OUT 
OF JUDICIARY
* INCREASE EDUCATIONAL HOURS NEEDED TO SECURE A 
REAL ESTATE LICENSE -  A MINIMUM OF 200 HOURS PRIOR TO 
ISSUANCE OF A LICENSE.
* INCREASE EDUCATION NEEDED FOR RENEWAL OF 
LICENSE TO A MINIMUM OF 50 HOURS EVERY TWO YEARS.
* DO NOT ALLOWING GRANDFATHERING OF EDUCATION 
HOURS.

*AT A MINIMUM, THIS BILL SHOULD ENCOMPASS THE 
WORDING THAT IF THIS BILL JS IN CONFLICT WITH THE 
COMMON LAW OF AGENC, THE COMMON LAW OF AGENCY IS 
TO PREVAIL.

Any bill regarding real estate should strongly involve increased responsibility and 
education placed on real estate agents/licensecs -  not less responsibility.
My clients consider the ramifications o f this bill to be extremely negative towards the 
consumer. Thank-you for taking the time to evaluate this bill. As always, should you have 
questions, I may be rerchcd in Anchorage at 907-272-8937.
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co m m o n  ab o u t co u rtesy  in  today 's w o rld  
o f  in s ta n t g ra tifica tion .

I t  tak es  ju s t  a  few  m in u te s  to  p ick  u p  
th e  p h o n e  to  call a  co lleag u e  a n d  p ro v id e  
feedback  a f te r  a  sh o w in g . In  a d d itio n , as 
A ydt in d ica te s , no  ru le  re q u ire s  us to  
ack n o w led g e  rec e ip t o f  ca lls  a n d  faxes, 
b u t co m m o n  c o u r te s y  d ic ta te s  o th e r ­
w ise. It n e v e r  ceases to  a m a z e  m e  w h en  
sa lesp eo p le  ta k e  s h o r tc u ts  in  re p re s e n t­
in g  th e  pu b lic .

Today, w e’re  all rea ch ab le  by th e  c lick  o f  
a m ouse. Still, n o th in g  c a n  tak e  th e  p lace  
o f  h u m a n  co urtesy , w h ich  is b e s t ex­
pressed  by th e  h u m a n  voice.
Anna Farr. ckb. at>. Anita M. Farr Real Estate. El Paso, Texas

Dual agency in disguise
 O n  Nov. 10, R E A L T O R ' M agazine O n ­
line covered an  ag ency  p a n e l th a t  I p a r tic ­
ip a ted  in  d u r in g  th e  Realtors* C o n fe r­
ence & Expo. In th e  artic le , “B uyer’s R ep  
M odels Still C o n ten tio u s  Issue," I fee l m y 
op in io n  w as m iss ta ted . T h e  q u o te  a t t r i ­
b u te d  to  m e  was: “W e n e e d  a  n e w  m o del 
for agency in  th is  co un try . D esig n a ted  
agency is a  baby  s te p  in th e  d ire c tio n  w e 
n eed  to  go.”

A lthou gh  th e  p o r tio n  a d d re s s in g  th e  
need  for a  new  m o d e l fo r  agency  is tru e , 
th e  last p o rtio n  c o n c e rn in g  d e s ig n a ted
atrcncv is co m p le te ly  c o n tra ry  to  w h a t I
believe. D e sig n a ted  ag en cy  is cam ouflage  
fo r du a l agency, n o th in g m o re , n o th in g  
less. T h e  id ea  th a t  a b ro k e ra g e  can  tra n s ­
fer th e  ag ency  re la tio n sh ip s  c re a ted  by th e  
co n trac tu a l ag re e m e n ts  i t  h a s  w ith  c o n ­
su m ers d o w n  th e  lin e  to  licensees, w h o  
a re  ag en ts  o f th e  b ro k erag e  a n d  n o t  th e
consum er, is r id icu lo u s  a n d  w ill n ever
s ta n d  u p  in  a c o u r tro o m .
Tom Early, ass", arum' . The Buyer’s Real Estate 
Brokerage, Westerville, Ohio

Correction
In  o u r "25 M o st In flu en tia l P eop le  in 

Real E state" (December2003, page 41), th e  
nam es o f  A ssist-2 -S ell co -fo u n d e r M a ry  
L aM ercs-P o m in , m a rk e tin g  g u ru s  G reg  
H e rd e r  a n d  D o n  H o b b s, a n d  a rc h ite c t 
Pe ter L  P feiffer w e re  in c o rrec tly  re fe r­
enced . W c reg re t th e  e rro rs .

Letters are edited tor space and clarity. Publication ot a letter 
doesn't constitute an endorsement ot (lie writer's views by 
(he Naitonai Asscjcatign Of ReAuosr or REALTOR* Magazine.

Advertisement

W h o  E l s e  W a n t s  T o  B e

A  M i l l i o n a i r e  A g e n t ?
I Built A Multi-MiUioii'Dollar Real Estate Income With Over 83% of My Production Coming From An Ingeniously Simple, Yet Virtually-Unknown Prospecting, Referral and Follow-Up Tool. Here's Why I'm Sharing My Stunning Marketing Discovery For The First Time Ever...
T his could be the biggest money-making secret ever revealed to our industry. Tire client flow from this simple tool is huge, automatic, and consistent as the sunrise. Best of all it's based on tilil- fashioucd relationships and will create clients tor life for as long as you practice real estate. Let me explain...
My name is Linda Fogarty, and I'm n REALTOR" in Orland Park. IL. In January 1999 an agent-friend invited me to become a "beta tester" for a marketing genius who created a wildly-innovutive “relationship marketing' tool lor another industry and wanted to quietly apply it to real estate. 1 cautiously agreed and what happened next shucked even me.
My first year using this tool 1 produced over S16 mil­lion, and in just over 3 years I've made SI, 124,0-19.00 in real estate commissions. Because of this one tool, gen­erating quality clients has become almost effortless. I never cold prospect. I never “sell" or face any form of rejection in my business. And liecau.se of the way this mol works. 1 often snare clients before other agents know they exist!This one simple tool takes me less than 30 minutes a month to use Most of my business comes by Ii icndly relationship, so my net profits arc some of the highest in

the industry. I now work a low-strcss 40-honr week, and I’ve created almost effortless growth in my business.1 realize all this sounds unbelievable, and quite frankly, I never intended to reveal it to other agents.But it ducsn t make seme for the marketing genius (who invented it) to spend his valuable time creating it each montli for just me and a few lucky agents. And no one else knuw s the secrets that make it work. So we've agreed to share it. bur only with the most serious agents oulside my marker - first come, first serve.
If you're serious about building a world-class real estate practice, working with "the cream" of clients, and creating j life of true freedom, til share with you I) a FREE SAMPLE of this tool,2) a 16-pagc Special Report titled. "Fu\tTruck To $50 Million", and 3) Undeniable proof of its success from a small group of agents currently using it - some doing belter than me.Simply call my 24-hour Toll-Free voice message at (800) 541-2177, and leave your name and address at the tone. OR visit wvw.SlxFigureRoforrals.com to also receive an amazing Free Relationship Marketing e-Cour.\e tilled. "SLx-Hginr Refirral MaiUling Secrets"

F R E E  B O O K :

Advertisement

Top Agents Reveal 87 Ways To Make Over 
$1 Million In Commissions On The Internet

H o w  w o u ld  y o u  like a u n iq u e  
o p p o r t u n i t y  to  "peck" in s ide  the  
businesses o f  the  top  agents 
a n d  m o r tg a g e  b rok ers  in  
N o r th  America to  s tudy  h o w  
they arc achieving very real 
a n d  incredible  success us ing 
the  Internet?  N o w  yo u  can 
a n d  it  w o n ’t cost  y o u  a 
penny!

In this  b o ok ,  y o u ’ll learn 
th e  c losely-guarded In te rn e t  
m arke t ing  secrets a n d  proven 
m o n e y m a k in g  strategics o f  
N o r th  A m erica’s top  agents  
a n d  m o rtg age  brokers.

As pa r t  o f  a l im ited  p rc -publicurion  
ru n ,  w e re  giv ing  away copies o f  the  new  
b o o k ,  8 7  Ways to M ake Otter 
$1,000,000 A nnually in  R eal Estate 
Commissions on the Internet.

W h e t h e r  y o u  c u r re n t ly  have y o n r  
o w n  w ebs i te  o r  no t ,  these  s tra teg ics  

a r e  s u r e  t o  d r a m a t i c a l l y  
i n c r e a s e  y o u r  i n c o m e .  T h e  
b e s t  p a r t  is t h a t  th e y  are 
e a s y  a n d  i n e x p e n s i v e  to  
i m p l e m e n t  a n d  m a n y  of  
t h e m  w i l l  p u t  y o u r  
m a r k e t i n g  o n  a u t o p i l o t  so 
t h a t  y o u  h a v e  m o r e  t im e  
fo r  o t h e r  th in g s .

W hile supplies last, this 
b o o k  is ABSOLUTELY 
FREE. We'i l even pay to 
have it sh ipp ed  to  you.

T o  o r d e r  y o u r  free  copy, visit 
www.87ways.com o r  call o u r  
2 4 - h o u r  to l l - f ree  voice message a t  
1 - 8 8 8 - 9 3 2 - 6 3 0 9  I D # 4 l l  an d  leave 
y o u r  n a m e  a n d  address a t  the  tone.

wvviv. RSALTOR org/realtorniaf! January 2004 REALTOR® Magazine ■ 11

http://www.87ways.com
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P a g e  1 o f 4B a n k R a te .c o m  a r t i c l e  /  a l s o  p i t f a l l s  o f  " D e s ig n a t e d  A g

Linda S Garrison

S e n t  B y :  A A R  # 1  B U Y E R ’ S  A G E N C Y ;  9 0 7  2 7 7 3 4 4 3  ;

F ro m : Roy F la n d e rs  [flanders@ p ro buyer.com )
S e n t:  S unday , A u g u st 24, 2003 3:12 AM
T o : R ealA g en cy @ y ah o o g ro u p s.co m
C c : E B A F orum -lis t@ exclus ivebuyersag en ts .com ; m aba@ world.stckcprrf; trueag en ts@ w orld .std .com

S u b je c t: [EBAForum -list] B ank R ate .com  article  /  a lso  pitfalls o f "D esignated  A gency"

Writer Chris Cruise with one o f the better articles yet on Buyer Agency; it's on the "Real Estate Buying 
Guide" at Bankrate.com. It’s well worth a link on our sites.
Couple excerpts below. 
Roy t m Z A t  / , / c < 5 x & E £  -' ' t u r a f j t o "  L / c x V s

<http://w ww .bankrate.com /brm /news/real-estate/agency 1 .asp>

Is 'y o u r '  a g e n t  rea l ly  w o rk in g  f o r  y o u ?
By Christopher Cruise * Bankrate.com

You wouldn't —  for a lot of good reasons —  go into a 
contested divorce proceeding without an attorney, or 
worse, take the advice of your spouse's attorney.

Why, then, would you buy a home -- an adversarial 
process regardless of how friendly everyone involved 
in the transaction seems -- without someone on your 
side?
Oh, you think home buyers have always had 
representation? Well, think again.
[CLIPPED FOR BREVITY - ARTICLE GOES ON TO DEAL WITH "DESIGNATED AGENCY" 
WHERE FLANDERS GETS HIS LICKS IN.] ^

9/16/2003

mailto:flanders@probuyer.com
mailto:RealAgency@yahoogroups.com
mailto:EBAForum-list@exclusivebuyersagents.com
mailto:trueagents@world.std.com
http://www.bankrate.com/brm/news/real-estate/agency%201%20.asp
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BankRate.com article / also pitfalls of "Designated Ag 3 of 4

both that the agent is not in a fiduciary relationship 
with either party.

Perhaps the best way out of this dilemma is simply to 
terminate your agreement with that buyer agent and 
find another buyer agent not affiliated with that firm, 
according to exclusive buyer agent Roy Flanders, 
owner of ProBuyer Associates of Nantucket, Mass. _

"Designated agency is a loser for consumers," says 
Flanders,Tvho hasT5eenTicensed for 2 5  years and an 
exclusive buyer agent for the past 10.

The designated agency or transaction broker concept,'  ̂
Flanders says, "is being pushed by the mega-brokers | 
who want to keep both sides of the transaction," and 
works to the detriment of both seller and buyer. He 
says keeping information private within an office is too 
difficult. "

"Designated agency is nothing but a new way to 
describe disclosed dual agency," he says. "It's really 
nothing more than a more lofty sounding name to still 
allow the mega brokers to capture a buyer and still do 
an in-house sale and keep both sides of the transaction 
and all of the commission. It is designed to circumvent 
the potential loss of a buyer who wants true fiduciary 
representation." /

9/16/2003
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Inman Real Estate News - Dual agency under attack r -»

my 18 y ears ' 
e x p e rien ce , the  NAR, 
s ta te  a n d  local R ealto r 
a sso c ia tio n s  h a v e  
a lw ays strongly 
a d v o c a ted  their 
position a g a in st 
an titru st activities by 
their m em bers.

R em em b er th e re  a re  
m ore  than  900 ,000  
R ea lto rs a t p resen t.
To imply tha t th e  few 
in c id en ces you cited 
a re  a  con d em n atio n  of 
ou r industry, a n d  th a t 
NAR is not c o n c e rn e d  
is a  bit farfetched.

W arren J. T au b m an  
Coldwell B anker 
R esidentia l B rok erage  
S chaum burg , III.

D e a r  E d ito r :

NAR's silen ce  is 
clearly a  policy th a t 
h a s  b e e n  d ic ta ted  
dow n to the local 
board  level. "Entry 
Only" or "Limited 
Service" brokers d o  a  
d isse rv ice  to 
everyone. To the  
public, they offer th e  
illusion of a  qualified 
broker, while offering 
n o n e  of the  skill o r 
regulatory  oversigh t to  
which real b rokers 
sub scribe . T he 
p rac tice  c h e a p e n s  th e  
value of b rokers’ 
se rv ic es  in the  e y e s  of 
the  public and  
p rov ides no v a lu e  o r 
accountability. It is a  
scam , but ap p aren tly  
o n e  th a t is c o n d o n ed  
by NAR.

W hen I co m pla ined  a t  
th e  local level. I w a s  
inform ed th a t th e  local 
MLS rules & 
regu lations co m m ittee  
a d o p ts  ru les s e n t  by

its b ro k e rag e  laws in 1994, w hen  the  tran sac tio n  brokers, su b -ag en cy , single 
a g en cy  an d  dual ag en cy  w ere  first recogn ized . Its s ta tu te s  w e re  ch an g ed  
again  earlier this year, w hen  th e  s ta te  c re a ted  d e s ig n a ted  agency .

A ccording to NAR, d e s ig n a te d  a g en cy  allow s brokers to d e s ig n a te  o n e  ag en t 
to re p re se n t th e  se lle r an d  a n o th e r  to re p re se n t the buy er w ithout creating  a 
dual ag en cy  relationsh ip and  theoretically w ithout creating  a  conflict of 
in terest.

Prior to  the  d e s ig n a ted  ag en cy  law, if a  C olorado  c o n su m e r hired an  a g e n t in 
a  b roker's  office, all th e  a g e n ts  in the  office ow ed  the c o n su m e r a  fiduciary 
duty to re p re se n t his o r h e r  in tere sts , sa id  F ran  W inston, ch ief en forcem ent 
officer for th e  C olorado R ea l E s ta te  C om m ission.

"D esignated  b ro k erag e  a llow s m e  to e n te r  into a  b rokerage  relationsh ip  with a  
given licensee,"  W inston sa id . "The em ploying broker d e s ig n a te s  th a t ag en t 
a s  my agen t. T he relationsh ip  beg in s  a n d  e n d s  with th a t a g e n t and  d o e s  not 
ex ten d  to the  o th er a g e n ts  in th e  office or th a t broker."

W hen C olorado  e n ac te d  d e s ig n a ted  ag en cy , it a lso  elim inated dual ag en cy  a s  
an  option, W inston said . But it d o e sn 't s to p  o n e  ag en t from handling both 
s id es  o f a  rea l e s ta te  transaction , a s  long a s  th e  p roper d isc lo su res  a re  m ade 
to both parties.

If W inston w e re  an  ag en t, "I c a n  m aintain my agen cy  relationship  with the 
se lle r an d  tre a t th e  b u y er a s  a  custom er," s h e  said. 'T h e  cu s to m er 
relationsh ip  is a  n on -b rok erage  relationship." C o lo rado 's  re c e n t c h a n g e s  to 
real e s ta te  b rokerage  law s a n d  dual a g en cy  s tem  from the belief th a t dual 
a g en cy  is im possible. O ne  p e rso n  c an 't s e rv e  two m asters , o r in this c a se , the  
buyer a n d  the  seller.

*
‘L is t  & !

i LiI Sales ' 
, and Ex|

D esig n ated  agen cy , how ever, h a s  plenty of opp o n en ts . C onsum er ad vocate  
fta lp n  N ad er recently  tried to s to p  C onnecticu t Ifom Enacting oeslgnatS d  
agen cy , arguing that it w a s  a  "a p .a tan t a t ie m p rp y in e  real e s ta te  industiy  to 
dilute its obligations an d  loyalty to c o n su m e rs  while'still charging the  sa m e  
dom mHislu it5.“----------------------------------  v

A sim ilar fight is going on in M a ssac h u se tts , w here  th e  N ational A ssociation of 
E xclusive B uyer A gen ts is am o n g  the  leading  o p p o n en ts  of th a t s ta te 's  
p ro p o sed  d es ig n a ted  a g e n c y  law. NAEBA's W em ett thinks strong  g ra ssro o ts  
opposition will successfu lly  d e fe a t it.

T he  m a in stream  real e s ta te  industry u n d e rs ta n d s  dual a g en cy  is unde r  a ttack  
a M  Jiligr "w ants it to go aw ay" by c re a tin g 'd e s ig n a ted  ag en cy  laws. *'

"B e ca u se  real e s ta te  c o m p a n ies  recogn ize  the  d a n g e rs  of dual agency , 
they 're  trying to, in e s s e n c e ,  g e t  out o f th e  liability a s p e c t  of it by calling it 
som eth ing  e lse ,"  h e  sa id . "T h a t som eth ing  e ls e  is d e s ig n a ted  ag en cy , and 
d e s ig n a ted  ag en cy  is still dual agency ,"

A nother problem  with d e s ig n a te d  a g en cy  is that, in m any real e s ta te  offices, 
a g e n ts  w ork very closely to g e th e r  an d  win often  OVBffiKiT d e ta il?  ur
inform ation involving a  c o lle a g u e 's  client.

'T h e  only w ay that d e s ig n a te d  ag en cy  w orks is if th e re 's  protection o f  the 
im drm ation ,11 w e m e tt sa id . ''You can 't h ave  open  te lep h o n e  c onversafioris,

sh a re d  taxes...you  h av e  to p ro tec t all the  inrorm ation, and  th a t's  simply not 
TiappeningT ’* “  ~  ~

http://wvw.inman.corn/hstory.asp?lD=J8283&CatTypc=R 11/27/2003

http://wvw.inman.corn/hstory.asp?lD=J8283&CatTypc=R
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LETTERS TO  THE 
EDITOR

NAR q u a s h e s  
c o m p e ti tio n

Re: 'R ealto rs.shou ld  
sp e a k  ou t a g a in s t 
antitrust
violations' (Nov. 25)

D ear E d ito r:

E nough is enough!

I'm beginning to 
b eco m e  quite a n n o y e d  
with Inman News an d  
its continued  R ea lto r 
bash ing . You a p p e a r  
to h a v e  a  h idden 
a g e n d a  tha t is both 
self-serving to you  an d  
o th er non -real e s ta te  
c o m p an ies  th a t a re  
m aking every  effort to  
gain  a  larger portion of 
our m arket sh a re . In

M o re  s t a t e s  a t te m p t d e s ig n a te d 
a g e n c y  a m id  p r o te s t s

Thursday. November 13. 2003
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T h e  c o n c e p t of dual a g en cy  could 3 ^  f s lo w  d ea th  
na tionw ide a s  m ore s ta te s  reconfigure  law s involving 
re la tionsh ips b e tw een  real e s ta te  b ro k e rs  a n d  co n su m ers .
But so m e  of th o se  new  law s don 't p re v en t a g e n ts  from the 
s a m e  b rokerage  from handling opp osite  e n d s  of real e s ta te  d ea ls , a n d  so m e  
o b s e rv e rs  sa y  c o n su m e rs  a re  still being  hurt in th e  deal.

T he  new  legislation h a s  b e e n  p rom pted  by c o n c e rn s  o v e r dual a g en cy  and  
w h a t is pe rce ived  a s  an  in h eren t conflict o f  in te re s t w hen  o n e  real e s ta te  
b roker re p re se n ts  both th e  buy er an d  th e  se lle r  in a  real e s ta te  transa~ction.

A ccording to a  rec e n t N ational A ssociation  o f R ealto rs survey, 90 p e rce n t of 
U.S. s ta te s  h av e  c h an g e d  their law s on  rea l e s ta te  a g en c y  s in ce  2000 , with 
69  p e rce n t m aking "su b stan tiv e  c h a n g es"  in the  p a s t year. T he law s involved 
every th ing  from c o n su m e r d isc lo su re s  to confidentiality ru les to inspection  
d u tie s  and  o th e r  is su e s .

D ual a g en cy  is am o n g  th e  to p  re a so n s  s ta te  law s 
a re  being  c h a n g e d  a n d  It h a s  b e en  ou tlaw ed  in 
se v e ra l s ta te s  already.

C olorado , Florida a n d  K a n sa s  recently  ou tlaw ed  
dual ag en cy , which NAR th inks could b e  a  new  
trend. In its p lace, so m e  s ta te s  a re  en ac tin g  
d e s ig n a te d  ag en cy  laws. In fact, nearly  ha lf of a ll 
s ta te s  h av e  provisions involving d e s ig n a te d  a g en ts . 
Y et d isa g re e m e n t co n tin u es o v e r w h a t th is term  
d o e s  an d  d o e sn 't m ean . ’

B e c o m e  a  M e m b e r  o f  
In m a n  N ew s

• A c ce ss  30 ,000  
a rtic les
■ W eekly print 
n ew sle tte r
• S pecia l rep o rts
• R eprin t rights
• Audio con ten t
• M em b ers d isco u n ts

S ign up  now!"It's sm oke  and  mirrors," sa id  T h o m as W em ett, a  
"R ochester, N.Y., b u y er 's  a g e n t an d  p re s id e n t of the  
N ational A ssociation  of E xclusive B uyers A gen ts , which is one  of a  n u m b e r of 
industry  a n d  c o n su m e r g ro u p s  fighting d e s ig n a te d  a g en cy  bills in se v e ra l 
s ta te s .

O n e  of th o se  s ta te s  is C olorado , w hich b e g a n  m aking significant c h a n g e s  in

http://vwvw.inman.com/hstory.asp?ID=38283&CatType=R 11/27/2003

http://vwvw.inman.com/hstory.asp?ID=38283&CatType=R


S e n t  B y :  A A R  #1  B U Y E R ’ S  A G E N C Y ;
9 0 7  2 7 7 3 4 4 3  ; F e b - 1 5 - 0 4  7 : 2 2 P M ; P a g e  9 / 9

P a g e  I o f  I

Linda S Garrison

F ro m . S an dy  Jurich  [Sandy@ B uyG rsC hoiceR ealtyM ichigan.com ]
S e n t: Friday, N o v em b er 14, 2003 10:08 AM

To: E B A Forum -list@ exclusivebuyersagents.com
S u b je c t:  Re: re s p o n s e  Dual A gency Under Attack-

S teele:
I doubt we'll ever find an attorney or enough buyers, or sellers for that matter, to bring down the house Why? Simply 

because Designated Agency is all done "in house" and there is no way to gel it outside the walls o f  the big firms. O f course, 
y<»‘ and f know that hie mutated names ot agency have not necessarily changed the behaviors of live so called agents This is 
where the dam might be a bit shaky. A good lawsuit that is allowed outside the walls o f  the large brokerage house that is not 
fejj SS by oilier local mega brokers, and maybe the inJe wm change, in tiic interim, it's just another lorm ot dual agency 
A Iter all, follow the commissions. II the buyer met the listing itcallor at an open house and spilled all their financial and 
motivational gllll Hist, tliL'tl is lunii'd-ocm u  .mnifTCr a gcm-Hhr Dr .’. ■AgeiiTr-tvtijy -bi)tlier?,j“J------------------------------- —

Sandy

>>Ok articie, but not s tron g  eno u g h  on the  perils of d e s ig n a te d  ag en cy . IF m ore peo p le  understood  it, it would 
n ev e r h ave  gotten a s  fa r a s  it h a s  Unfortunately, w e. a s  R ealto rs , tend  to take c a re  of our own pockets well 
before  th e  public's.

I do have to give Inm an  credit for even  letting Tom  g e t s o m e  poin ts in. And quoting R alph N ader w as  good a s  
well. Of course , they le t C olorado 's yesp erso n  g e t in th e  la st word. And C o isn 't e v en  a  "normal" form of 
d es ig n a ted  agen cy . It's a  m utation of a  m utation of a  m utation

Interestingly en o u g h  I find the  arg um en ts for d e s ig n a te d  a g e n c y  nothing m ore than  the  recycled a rg u m en ts  
u se d  lor d isclosed  d u a l ag en cy  iu  y ears  ago, u u t a t le a s t  d isclos e d d u a l agen cyT iad /h a s  a  legal basis. 
D esign ated  A gency did not exist in the real world of b u s in e s s  o r C om m on Law. It w a s  m a d e  up.

"" — " '■ ~  
It's so  hard to sho w  th e  public that DA is not a  good  a lte rnative  How c a n  w e be tte r show  that it is ultimately 
harmful to their p o ck e tb o o k ?

And I still say  legal a tta c k s  could bring this down like a  h o u se  of c a rd s. Too bad  w e  do n 't have any lawfirms 
that would like to m a k e  s o m e  se rio u s m oney:>)

S tee le  V. Propp,

11/14/2003

mailto:Sandy@BuyGrsChoiceRealtyMichigan.com
mailto:EBAForum-list@exclusivebuyersagents.com


FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

R evision D a te /T im e (N ote if correction):__________
Title Real Property Transactions/Licensees

F i s c a l  N o t e  N u m b e r :

B i l l  V e r s i o n :

( )  P u b l i s h  D a t e :

SSH B29

DCEDDept. AffectecL________________________
_ RDU Occupational Licensing (117)
Component Occupational Licensing______

Sponsor
Requester

Representative Rokeberg
House Labor and Commerce

E x p e n d i tu r e s /R e v e n u e s

Component No. 

(T h o u sa n d s  of D ollars)

2360

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
S SH B  29  m a k e s  c h a n g e s  to p ra c tice s  c o n d u c ted  by real e s ta te  l ic e n se e s . New funds a re  not requ ired  to 
im plem ent th e s e  c h a n g e s .

Prepared by: Jennifer Strickler, Administrative Manage
Division Occupational Licensing__________________
A p p r o v e d  b y :  E d g a r  B l a t c h f o r d ,  C o m m i s s i o n e r ____________________________

A g e n c y  D e p a r t m e n t  o f  C o m m u n i t y  & E c o n o m i c  D e v e l o p m e n t

Phone (907)465-2144 
Date/Time 2/2/04 1:42 PM

D a t e  2 / 2 / 2 0 0 4

(Revised 9/2003 OMB) Page 1 o f_ 1 ___





H O U SE C O M M IT T E E  R E P O P T

Date Referred to Committee: March 31,2003 
Date of Committee Action

(7)

/ q p r i .1 23.2063 7^---------
The JUDICIARY Committee considered: 
HOUSE B ILL NO. 31

FURTHER REFERRALS:

HB 31
1 INITIATIVE/REFERENDUM PETITIONS

"An Act relating to initiative and referendum petitions; and providing for an effective date." 
Recommends it be replaced with [ ] HCS or [ ] CS for_____________________________ J
For Senate Bills with new title: [  ]  Technical Title [  ]  New Title: HCR_ [ ] Same Title [ ] New Title

[ ] attach amendments 
[ ] add new referral to . 
[ ] Letter o f Intent____

Committee
Committee

NEW  F ISCAL NOTES
♦Assigned by Chief Clerk’s Office 

List by Dept(s); I *FN# Fiscal Indet. I Zero

List o f  
Abbrev 
fo r
Dept s.:
ADM
CED
COR
CRT
EED
DEC
DFG
GOV
HSS
LEG
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

PREV IOUS  F ISCAL NOTE!5
f  ZeroList by Pept(s): FN# | Fiscal I Indet.

1

1
Signing with recommendations Printed Last Name

DP D N P N R A M

S
/< -— "  ' y c- ^  \

A & 6 L .
(s>

"T ew  6U d vm \ An d ^ soN i x :

.-o

C h a ir :  ( J U n r ^ u j e j L t V
C h a ir :

____



PREVIOUS F IS C A L NOTES
List by Dept(s): I FN# Fiscal Indet. j Zero

H O U S E  C O M M I T T E E R E P O P T

<3 '3

Date o f Committee Action:

The STATE AFFAIRS Committee considered: HB 31

HOUSE B IL L NO. 31 IN IT IATIVE /REFERENDUM PETITIONS

"An Act relating to initiative and referendum petitions; and providing for an effective date."

Recommends it be replaced with [ ] HCS or [ ] CS fo r____________________________________ (_________ )
For Senate Bills with new title: [  ]  Technical Title [  ]  New Title: IICR________ [ ] Same Title [ ] New Title

[ ] attach amendments
[ ] add new referral to _____________ Committee
[ ] Letter o f In ten t______________ Committee

(7)
Date Referred to Committee: January 21, 2003 FURTHER REFERRALS:/Judiciary

List-if
Abbrev
.for
Dept s.:
ADM
CED
C O R
CRT
EED
DEC
DFG
G O V
H SS
LA A
L A W
L W F
M V A
DNR
DPS
REV
DOT
UA

NEW F ISC A L NOTES

S igning w ith recommendations

Chair:
Chair:
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An In it ia t iv e Petition A llow ing Those Item s Used w ith M a riju a na Legal as Medicine o r a R igh t To Privacy rCn y / y  +- / / ? -  3
WHEREAS, in 1998, the Alaska voters overwhelm ingly passed an initia tive to allow the use o f marijuana as medicine (Nov. 3, 1998 - B ill allow ing medical use o f marijuana [97PSDM], 

131,586 voting yes versus 92,701 voting no);
WHEREAS, in 1975, the Alaska Supreme Court unanimously ruled that the Alaska constitutional right to privacy, A rtic le 1, Section 22, included the right to use marijuana in one’s home 

(Ravin v. State);
WHEREAS, in 1993, the Alaska Superior Court ruled that the Alaska constitution cannot be amended by in itia tive and that the right to privacy still included the right to use marijuana 

(McNeil v. Slate);
WHEREAS it is in the best interests o f the residents o f the Mun ic ipa lity o f Anchorage to use law-enforcement resources to pursue violent crime and to combat the growing threat o f 

terrorism;
THEREFORE, We, the undersigned registered voters o f the Munic ipa lity o f Anchorage, direct the Municipal Assembly to put the fo llow ing charter amendment before the voters at the 

next regular municipal election:
THE PROPOSITION: Shall A rtic le I I o f the Municipal Charter be amended to add the fo llow ing section:

(14) The right to buy, sell, or possess those items which could be used to consume, grow or process marijuana for medicine, or as is in accord with the 
right to privacy protected by A rtic le 1, Section 22 o f the Alaska Constitution.

DATE PRINTED NAM E ADDRESS RESIDENCE - M A IL ING VOTER ID #, or SS #, 
OR Date o f Birth

SIGNATURE EMAIL/PHONE

•

•

The date o f first circulation o f this petition is November 16, 2001. The signatures on this petition must be secured within 90 days from the date o f first circulation.
Please re tu rn  p e titio n s  to  Free Hem p In  A laska, 2603  Spenard Road, Anch., A K  99503  o r 27S -4367(hem p ).



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 3, 2003

SUBJECT : In itia tive and Referendum Petitions 
(HB 31, Work Order No. 23-LS0201VA)

TO Representative B il l W illiams 
A ttn : T im B r y

FROM : Kathryn L. Kurtz
Legislative Counsel

You have requested a sectional summary o f the above-described b ill.

As a pre lim inary matter, note that a sectional summary o f a b ill should not be considered 
an authoritative interpretation o f the b ill and the b ill itse lf is the best statement o f its 
contents. I f  you would like an interpretation o f the b ill as it may apply to a particular set 
o f circumstances, please advise.

Section 1. Changes the statutory signature requirements for filin g an initia tive petition 
w ith the lieutenant governor. Requires that the petition be signed by residents o f at least 
three-fourths o f the house districts in the state (an increase from two-thirds), and requires 
that the number o f signatures from voters in each o f those house districts be equal to at 
least seven percent o f the number o f people who voted in that district in the preceding 
general election.

Section 2. Makes the same changes as in section one to the corresponding statute 
relating to referenda.

Section 3. Makes the act effective only i f  a constitutional amendment to the same effect 
is passed by the voters at the 2004 general election.

Section 4. Makes the act effective the same date as the constitutional amendment, i f  the 
act takes effect.

K LK :lm b
03-059.1mb
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A l a s k a  S t a t e  L e g i s l a t u r e
During Session: 
State Capitol 

Juneau, AK 99801-1182 
(907) 465-342*7 
Fax (907) 465-3793

Co-Chair 
House Finance Committee 
Subcommittee Choir 

Environmental Conservation 
Courts

In Ketchikan;
50 Front Street, Suite 203 
Ketchikan, AK 99901 
(907)247-4672 
Fax (907) 225-8546Representative William K. Williams

April 23, 2003

MEMO

TO: Chair, Rep. McGuire & Members, House Judiciary Committee

FROM: Representative Bill Williams / Aide Randy Ruaro

RE: CS for HB 31

The citizen initiative process is an important part of the Alaska scheme of 
government. Because the initiative process is important, the Alaska 
Legislature has broad authority to enact laws protecting its integrity and 
reliability. Biddulph v. Mortham. 89 F.3d 1491, 1500 (11th Cir. 1996), cert 
denied, 519 U.S. 1151 (1997) (A state has “broad discretion in 
administering its initiative process); Buckley v. American Const’1 Law 
Found, Inc., (States “have considerable leeway to protect the integrity and 
reliability of the initiative process, as they have with respect to election 
processes generally.” Citing Biddulph with approval).

The Alaska legislature has exercised its broad authority to enact laws 
regarding initiatives through 23 different sections of Article 1 in Title 15 of 
the Alaska statutes. Passage of the CS for HB 31 would simply be another 
example of Alaska protecting the integrity of the initiative process.

In this instance, the Alaska Constitution is silent as to whether an initiative 
petition must be signed by a certain number of qualified voters in each house 
district. The Legislature is free to exercise its discretion to impose such a 
requirement in the CS for IIB 31.

The CS for HB 31 protects the integrity and reliability of the initiative 
process through an increase in the amount of voter education and support

Coffman Cove • Hollis • Ketchikan • Meyers Chuck • Sax man • Thorne Bay
Rcprescnfatlve_Bill_Willinrm@legis.5tute.ak.us

mailto:Rcprescnfatlve_Bill_Willinrm@legis.5tute.ak.us
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✓

FAX:9074653793 PAGE 3

that must occur before an initiative is placed on the ballot. Yet, the CS does 
not require signatures from a greater number of districts than is already set 
out in the Alaska Constitution.

As a final note, Alaska’s constitutional convention delegates were 
ambivalent about direct democracy. They authorized its use on one hand but 
limited its use on the other hand.

The initiative cannot be used to: amend the Constitution (Article XIII, 
Section 1); dedicate revenues, make or repeal appropriations, create courts, 
or enact local or special legislation (Article XI, Section 7); the legislature is 
given an opportunity to pass its own version of an initiative proposal (Article 
XI, Section 4); and the legislature may amend an initiated law after it is 
adopted by the voters (Article XI, Section 6). These Constitutional hedges 
on the exercise of the initiative show a faith by the delegates in the 
efficiency of the legislative process with open public hearings and debate 
and a concern that the initiative would be exploited by special interests.



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 123 6th St., Rm. 329

M E M O R A N D U M February 17, 2003

SUBJECT: In itia tive Petition Requirements and the Constitution 
(HJR 5 (Work Order 23-LS0202\A))

TO : Representative B il l W illiams 
Attn: T im Barry

FROM : Kathryn L. Kurtz t  
Legislative Counsel

p i s '

You asked whether a constitutional amendment is necessary to effect the changes 
proposed in this resolution.

You suggested that perhaps the constitutional requirements relating to the distribution o f 
the required signatures on an in itia tive petition among districts could be seen as a floor 
that could be supplemenied by additional statutory requirements. There is a reasonable 
legal argument that leads to the opposite conclusion, that such additional statutory 
requirements would not be permissible.

First, the Alaska Supreme Court has held that the righ t o f in itia tive should be libera lly 
construed to perm it exercise o f that right. Thomas v. Bailey. 595 P.2d 1, 3 (Alaska 
1979). A lthough that case dealt w ith appropriate subject matter for initiatives, the same 
principle could be applied here to argue that increasing the requirements for filin g an 
in itia tive petition is an unconstitutional restriction o f the righ t o f initiative.

Second, the Alaska Supreme Court has held that the legislative qualifications provisions 
o f the state constitution are exclusive, and cannot be supplemented by statute. Alaskans 
for Legislative Reform v. State. 887 P.2d 960 (Alaska 1994) (invalidating an in itia tive 
proposing term lim its). The court's decision in this case was based in part on comments 
by delegates to the constitutional convention indicating that they thought the 
qualifications established in the constitution would be exclusive. B y analogy, one could 
argue that the signature requirements spelled out in the constitution fo r in itia tive petitions 
are exclusive.

F inally, the framers o f the constitution considered imposing more stringent signature 
requirements, but did not adopt this course. The convention considered and rejected the 
idea o f requiring signatures from more than one voter in each o f two-th irds o f the election 
districts. Id. at 1180-1183. There was also considerable debate devoted to the percentage 
o f districts signatures must be obtained from:



Kilcher: ... I f M r. Johnson's amendment1 should be adopted, would that 
leave enough power to the legislature later on to determine the percentage 
o f signatures require in each o f the two-thirds o f the legal subdivisions?

Johnson: Offhand, I would say no, but it seems to me that it m ight be 
construed that i f  the legislature should determine later that each voting 
precinct would have to produce a proportionate share o f the signatures, 
that m ight be in contravention o f the constitutionality. I am not enough o f 
a constitutional lawyer to know, but m y offhand opinion is that this 
provision as it is now before us would make it flexib le, and i f  the 
legislature attempted to put any restrictions on that fle x ib ility , that it 
would not be improper.

President Egan: Mr. Kilcher.

K ilcher: Personally I think that the legislature would be entitled to make 
further specifications that are not lim ited by any o f the constitutional 
sections, and I hope that it w ill, and provided that I am righ t in my 
assumption, I am in favor o f M r. Johnson's amendment.

Proceedings, Alaska Constitutional Convention, part II, page 1012 - 1013 (December 16, 
1955). To put this discussion into context, apparently the committee that drafted the 
section on initiatives in itia lly proposed leaving any requirements for the geographic 
distribution o f signatures up to the legislature. Id. at 1008.

Delegate K ilcher subsequently argued fo r less rigorous requirements:

K ilcher: ...it is only fair that we reduce the 'two-th irds' to 'one-half
because i f  those that are opposed now and in the future to the in itia tive 
w ill have their way, they w ill have the legislature immediately to go about 
and have strict procedures established, fo r instance that in two-thirds o f all 
the election districts we w il l have to have the fu ll 15 per cent o f signatures 
prorated in each district. I th ink the legislature w ill try to do that, and i f  
they try to do it, i f  it is unconstitutional, it w il l have to be the people who 
go to the court and prove that such an act by the legislature would be 
unconstitutional. I think the legislature would get away w ith it and I 
wouldn't blame them fo r trying.

Id. at 1074.

Representative Bill Williams
February 17,2003
Page 2

1 M r. Johnson's amendment added the sentence "[t]he petition shall contain signatures 
from at least two-thirds o f the election districts o f the State." Proceedings, Alaska 
Constitutional Convention, part II, page 1008 (December 16, 1955).



Representative Bill Williams
February 17,2003
Page 3

Clearly, the framers anticipated that the legislature m ight at some point attempt to impose 
more restrictions on the right o f initiative. But the comments o f Delegates Johnson and 
K ilcher are rather equivocal as to the propriety o f legislative action in this area.

An effort to impose additional signature requirements on the in itia tive process by 
statutory means rather than constitutional amendment could well face a legal challenge, 
and it is far from clear that it would survive. Hence my recommendation that you pursue 
a constitutional amendment.

K LK :lm b 
03-033. Imb
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L E G A L  S E R V I C E S

(907)460-3867 or 465-2450 
FAX (507) 465*2029 
Mail Stop a101

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6!h St., Rm, 329

M E M O R A N D U M April 23,2003

SUBJECT:

TO:

FROM:

Constitutionality o f Changing Initiative Signature Requirements 
without Amending the Constitution 
(House B ill 31, Work Order 23-LS0201\D)

Representative B ill Williams 
Attn: i im Barry

Kathryn L. Kurtz 
Legislative Counsel

You asked whether the \D draft o f the above noted b ill would be constitutional without a 
constitutional amendment.

Article X I, sec. 3, Constitution o f the State o f Alaska provides:

SECTION 3. Petition. After certification o f the application, a petition 
containing a summary o f the subject matter shall be prepared by the 
lieutenant governor for circulation by the sponsors. I f  signed by qualified 
voters, equal in number to ten per cent o f those who voted in the 
preceding general election and resident in at least two-th irds o f the 
house districts o f the State, it may be filed with the lieutenant governor.

(emphasis added).

In my opinion, the \D draft still adds an additional requirement for initiative petitions. 
The phrase "at least" in art. XI, sec. 3 refers to the number o f house districts, not the 
number o f voters in each o f those districts as in your bill. Although there is no Alaska 
case law directly on point, and I can not predict with any certainty how an Alaska court 
would rule on the issue, for the reasons outlined in my memo o f February 17 relating to 
HJR 5 ,1 would still recommend pursuing a constitutional amendment in order to effect 
the change in the b ill draft, as a statutory change alone may prove insufficient.

KLKrmed
03-413.med
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

A p r i l 14, 2003

Frank H. Murkowski, Governor 

P.O. BOX I I 0300

123 4™ ST„ D IM O ND COURTHOUSE 

JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600

FAX: (907)465-2520

T im  Ba rry
A id e to Representative W illia m  K . W illiam s 
State Cap ito l 
Juneau, A laska 99801

Re: Request fo r O p in ion on HB 31, and HJR 5 

Dear M r. Ba rry :

Thank you fo r you r letter dated A p r il 1, 2003, to Depu ty A tto rne y General 
Scott Nordstrand on the above matter. The Depu ty A tto rne y General has asked that I 
respond to you r request.

In you r le tte r you asked fo r a legal op in ion as to whether it is necessary to amend 
the A laska Constitu tion to accomplish the changes proposed by HB 31, and HJR 5. You 
prov ided us w ith various materia ls in association w ith you r request, inc lud ing

1. a report and recommendations entitled “ In it ia tiv e and Referendum in the 21sl 
Cen tu ry ,”  prepared by the In itia tiv e and Referendum Task Force o f the 
Na tiona l Conference o f State Legislatures;

2. excerpts o f the m inutes o f the A laska Constitu tiona l Convention concern ing 
in itia tives and referendum matters that you secured;

3. a memorandum that you prepared p ro v id in g annotations fo r the excerpts from 
the Constitu tiona l Convention m inutes;

4. a copy o f a page numbered 175 that you iden tifie d as from “ A la ska ’ s 
Cons titu tion -  a C itiz en ’ s Guide”  by Gordon Harrison ; and

5. a memorandum from  Leg is la tive Counsel Ka th ryn Kurtz , dated February 17, 
2003, to Representative B il l W illiam s concern ing in it ia tiv e pe tition 
requirements and the constitu tion.

We have reviewed the materia ls that you have prov ided and considered you r request. On 
balance, we believe that it is necessary to amend the A laska Constitu tion in order to 
accomplish the changes proposed by the b ills in question.

I t appears that the February 17,2003 , memorandum from  Leg is la tive Counsel to 
Representative W illiam s addresses the same question that you have raised in your



T im  Ba rry
Request fo r O p in ion on HB 31 and HJR 5

Page 2

April 14, 2003

A p r i l 1, 2003, le tte r to Depu ty A tto rne y General Nordstrand. W e believe that the 
memorandum prepared by Leg is la tive Counsel on th is matter sets out the correct analysis 
and the correct answer to the question you pose.

The A laska Supreme Court has held that the rig h t o f in it ia t iv e should be libe ra lly 
construed to pe rm it exercise o f that righ t. See Thomas v. Bailey, 595 P.2d i , 3 (A laska 
1979). In lig h t o f the Thomas case, we are concerned that the Court w ou ld v iew  an 
increase in the requirements fo r f il in g  an in itia tiv e pe tition such as those proposed in 
H B 31, as an unconstitu tiona l res tric tion o f the rig h t o f in itia tive . There fore, it w ou ld be 
necessary to amend the A laska Cons titu tion in order to e ffec t the changes set out in 
H B 31. *

The constitu tiona l convention m inutes conta in a large body o f discussions on the 
constitu tiona l p rov is ions concern ing in it ia t iv e and referendum . W e do not v iew the 
m inutes from  the convention as clea rly estab lish ing the rig h t o f the leg isla ture to impose 
add itiona l requirements fo r f il in g  an in it ia t iv e pe tition such as those set ou t in H B 31.

Thank you fo r p ro v id in g us w ith the oppo rtun ity to express our op in ion on this 
matter. Please do no t hesitate to contact me i f  you have fu rthe r questions on this matter.

S incere ly

GREGG D . RENKES 
A T TO R N E Y  G EN ER A L

Sarah J. Fe lix 
Assistan t A tto rn e y General

SJF/sro

cc: M ike T ibb ies, Leg is la tive D irec to r
O ffic e o f the Governor

Scott Nordstrand, Depu ty A tto rne y General

D av id Marquez, Assistan t A tto rn e y General 
Leg is la tive Liason

Deborah Behr, Legislation and Regulations Attorney

Department of L a w
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CS FOR HOUSE B IL L  NO. 31( )

IN  THE LEG ISLATURE OF THE STATE OF ALASKA 

TWENTY -TH IRD LEG ISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES WILLIAMS, Meyer

A B IL L  

FOR AN A C T EN T IT LE D  

"A n  A c t re la tin g to in itia tive and referendum petitions; and p ro v id ing fo r an effective 

date."

BE IT  ENAC TED BY TH E LEG IS LA TU R E OF THE STATE OF ALASKA .:

* Section 1. AS 15.45.140 is amended to read:

Sec. 15.45.140. F ilin g o f petition , (a) The sponsors must file the initiative 

petition w ith in one year from the time the sponsors received notice from the lieutenant 

governor that the petitions were ready for delivery to them. The [, AND THE] 

petition may be filed w ith the lieu tenant governor on ly i f  i t meets all o f the 

fo llow ing requirements: i t is [MUST BE] signed by qualified voters

(1) equal in number to at least 10 percent o f those who voted in the 

preceding general election^

(2) [AND ] resident in at least two-thirds o f the house districts o f the

state: and

(3) who, in each o f the house d is tric ts described in (2) o f this

-1-
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subsection, arc equal in number to at least seven percent o f those who voted in 

the preceding general election in the house d is tr ic t .

(b) I f the petition is not filed w ith in the one-year period provided for in (a) of 

this section, the petition has no force or effect.

*  Sec. 2. AS 15.45.370 is amended to read:

Sec. 15.45.370. F ilin g o f petition. The sponsors may file the petition

(1) only w ith in 90 days after the adjournment o f the legislative session 

at which the act was passed^, and

(2) only i f  it_is signed by qualified voters

(A ) equal in number to a t least 10 percent o f those who voted 

in the preceding general election^

(B) [AND ] resident in at least two-thirds o f the house districts 

o f the state; and

(C) who, in each o f the house d is tr ic ts described in (B) of 

th is paragraph, are equal in number to at least seven percent o f those who 

voted in the preceding general election in the house d is tr ic t .

*  Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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L E G A L  S E R V I C E S

(907) 4 6 5-38 67  o r 465-2450  
FAX (907) 465-2029 
Mail S to p  3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA S ta te  Capitol 
J u n e a u , A laska 99 801-1182 

D eliveries to: 129 6th S t., Rm. 329

M E M O R A N D U M March 3, 2003

SUBJECT: In itia tive and Referendum Petitions 
(HB 31, Work Order No. 23-LS0201\A)

TO :

FROM :

Representative B ill W illiams 
A ttn : Tim Barry

Kathryn L. Kurtz 
Legislative Counsel

You have requested a sectional summary o f the above-described b ill.

As a prelim inary matter, note that a sectional summary o f a b ill should not be considered 
an authoritative interpretation o f the b ill and the b ill itse lf is the best statement o f its 
contents. I f  you would like an interpretation o f the b ill as it may apply to a particular set 
o f circumstances, please advise.

Section 1. Changes the statutory signature requirements for filin g an in itia tive petition 
w ith the lieutenant governor. Requires that the petition be signed by residents o f at least 
three-fourths o f the house districts in the state (an increase from two-thirds), and requires 
that the number o f signatures from voters in each o f those house districts be equal to at 
least seven percent o f the number o f people who voted in that district in the preceding 
general election.

Section 2. Makes the same changes as in section one to the corresponding statute 
relating to referenda.

Section 3. Makes the act effective only i f  a constitutional amendment to the same effect 
is passed by the voters at the 2004 general election.

Section 4. Makes the act effective the same date as the constitutional amendment, i f  the 
act takes effect.

K LK :lm b 
03-059.lmb


