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§ 388 AGENCY. SECOND ch. 13

3. A acting for P, takes out insurance on P premises,
advancing the amount of the premium and having the in-
surance taken in his own name to secure his advances. The
insurance company declares a rebate or dividend upon the
premiums paid. A is under a duty to credit this to P in spite
Bf a contrary usage among insurance agents, not known to

Comment:
~b. Gratuities to agent. An agent can properly retain gra-

tuities received on account of the principal’s business if, because

of custom or otherwise, an agreement to this effectis found. Ex-
cept in such a case, the receipt and retention of a gratuity by an
agent from a party with interests adverse to those of the princi-

pal is evidence that the agent is committing a breach of duty to

the principal by not acting in his interests.

[llustrations:

4. A, theJ)urchasin_g agent for the P railroad, purchas-
es honestly and for a fair price fifty trucks from T, who is
going out of business. In gratitude for A's favorable action
and without ulterior motive or agreement, T makes A a gift
ofacar. A holdsthe automobile as a constructive trustee tor
P, although A is not otherwise liable to P.

5 A the purchasin? agent of a large restaurant, re-
ceives gifts of packages of food for his ﬁrlvate consumption
from persons desiring to sell food to the restaurant. The
owner, P, witnesses several of these transactions and says
nothing. A’s conduct is not a breach of duty to P, and P has
no interest in the gifts.

Comment:

C. Use of confidential information.  An agent who acquires
confidential information in the course of his employment or in
violation of his duties has a duty not to use it to the disadvantage
of the principal, see §395. He also has a duty to account for any
profits made by the use of such information, although this does
not harm the principal. Thus, where a corporation has decided
to operate an enterprise at a place where land values will be in-
creased because of such operation, a corporate officer who takes
advantage of his special knowledge to buy land in the vicinity is
accountable for the profits he makes, even though such purchases

See Appondlx lor Beporter’s Notes, Court Citations, ana Cr03S Beteroncos
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Ch. 13 PRINCIPAL vs. AGENT § 389

have no adverse effect upon the enterprise. So, if he has “inside”
information that the corporation is about to purchase or sell se-
curities, or to declare or to pass a dividend, profits made by him in
stock transactions undertaken because of his knowledge are held
in constructive trust for the i)rlnmpal. He is also liable for profits
made by selling confidential information to third persons, even
though the principal is not adversely affected.

Gmet

d. Agentafinder. Itisnotwithinthe scope of the Restate-
ment of this Subject to state when a finder is entitled to retain
lost or mislaid goods. If a finder other than a servant is entitled
to retain goods lost or mislaid, a servant who finds goods on his
master’s premises is equally entitled, unless he has agreed other-
wise with the master, as where he is employed to find such goods
or to take charge of them if found. Howevf ', he may be required
to surrender custody of the goods to his master temporarily.

e. Liability. For the liability of an aFentforprofits made
b}/ him through a violation of a duty of loyalty or through the use
of the principal’s assets, see Sections 403,404,407,

§ 389. Acting as Adverse Party without Principal's Consent

Unless otherwise agreed, an agent is subject to a duty
not to deal with hls(i)rmmpa_l as an adverse party in a
transaction connected with his agency without the prin-
cipal’s Itnowledge.

Gmet

a. The rule stated in this Section aF_pIies to transactions
which the agent conducts for his principal, dealing therein with
himself, and also to transactions in which the agent deals with
his principal, who acts in person or through another agent; it is
applicable to transactions in which the agent is acting entirely for
himself and to those in which he has such a substantial interest
that it reasonably might affect his judgment Thus, an agent who
is appointed to sell or to give advice concerning sales violates his
duty if, without the principal’s knowledge, he sells to himself or
purchases from the principal through the medium of a “straw,”
or induces his principal to sell to a corporation in which he has
a large concealed interest. See the Restatement of Trusts, § 170.

Soo Appendix for Eoporter’s X7otes, Court Citations, and Cross Boforences
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§ 389 AGENCY, SECOND ch. 13

The agent’s failure to reveal that he has an interest in the
transaction is sometimes spoken of as fraudulent. 1f the agent in-
tends, to take advanta?e of the principal, the epithet, with its
implication of immorality, is justified. But, irrespective of the
words used to characterize the agient's conduct, such a transaction
can be rescinded by the principal although the agent acts in good
faith and without consciousness of wrong doing.

b, Inferences as to disclosure. It may be understood at the
time when the agent is aﬁpomted that he can properly buy or sell
on his own account, as where the employees of a department store
are permitted to buy at a discount. Unless the creation of the
relation involves a peculiar trust and confidence (see Comment e
on §390), the agent is subject to no fiduciary dut% in making the
agreement by which he becomes agent and may thereafter act in
accordance with its terms. Unless the terms of such an agree-
ment provide otherwise, an agent acting as an adverse party,
even though with the knowledge of the principal that he is so do-
ing, is subject to the dutx stated in Section 390 to reveal to the
Erlnmpal all the material tacts which he knows or which he should

now, and to deal fairly with the principal.

c. Where no harm, to principal. The rule stated in this
Section is not based upon the existence of harm to the principal
in the particular case. It exists to prevent a conflict of opposing
interests in the minds of agents whose duty it is to act solely for
the benefit of their principals. The rule applies, therefore, even
thou?_h_the transaction between the principal and the agent is
beneficial to the principal. Thus, in the absence of a known cus-
tom or an agreement, an agent employed to sell at the market
price cannot, without disclosure to the principal, properly buy
the goods on his own account, even though he pays a higher price
for them than the principal could obtain elsewhere. The rule
applies also although the transaction is a public sale and the
price received is above that stated by the principal to be adequate.
Likewise, ordinarily, an agent appointed to buy or to sell at a
fixed price violates his duty to the principal if, without the prin-
cipal’s acquiescence, he buys from or sells the specified article to
himself at the specified price, even though it is impossible to ob-
tain more or as much. However, if a broker is employed to sell
?roperty with an agreement that he is to retain all above a speci-
led price, it may be inferred that the transaction gives him an

See Appendix for Reporter's Kotos, Court Citations, and Cross References
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Ch. 13 PRINCIPAL vs. AGENT § 389

option to purchase at that price without notice to the principal
that he is acting for himself.

d. Where Frmmpal Tujs reason to know that agent has ad-
verse Interests. Failure by the agent to reveal that he Is act-
ing on his own account or that he has a personal interest in the
transaction is immaterial if the principal consents to this or has
manifested his consent However, in the ahsence of definite
knowledge that the agent is acting on his own account, the prin-
cipal is not barred by the fact that he has merely reason to know
that the agent is so acting. A usage of brokers or factors to buy
or to sell their own chattels to the p_rmmEaI does not give them a
Erlvnege to do so, unless the principal knows or has reason to
now of such usage or has given the agent reason to believe that
he consents. Merely authorizing an aﬁent to act in a particular
market does not manifestto the agentthat the principal assents to
a custom of the market by which the agent can properly buy from
or sell to the ﬂrinci_pal_ in disparagement of the fiduciary relation.
If, however, the principal is adequately protected, as he is by the
current rules of most stock exchanges, the custom may validate

such a purchase or sale by the agent.

Illustrations:

1. A, employed by P to buy land, owns land which is in
the name of T. A persuades P to buy the land at a fair price.
Before the transaction is consummated, P learns that A is
the owner and thereafter completes the transaction without
revealing his knowledge to A. " In the absence of other facts,
the transaction cannot be rescinded by P.

2. P authorizes A, a stockbroker, to buy shares. Acting
In accordance with the custom of the stock exchange, A sells
his own shares to P who believes that A bought them for
him from another. The transaction is voidable at P’s elec-
tion, although P had reason to know of the custom of the
stock exchange, unless its rules adequately protect the inter-
ests of the purchaser,

Gmet

€. Burden of proof. The burden of proof is upon the agent
to show that he has satisfied the duties required by the rules stat-
ed in this Section.
Seo Appondix for Reporter’s Notes, Court Citations, and Cross References
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§ 389 AGENCY, SECOND Ch. 13

Although the transaction is with a third person in form, the
fact that the other contracting party is a relative or a friend of
the agent may be evidence that the transaction is in effect on ac-
count of the agent in whole or in part.

[. Extrinsic matters. As to matters not connected with
the agency, an agent can properly deal as freely with his princi-
Bal as if he were not an agent, except to the extent that he acts

ecause of information concernlng the transaction obtained in
connection with the agency (see §395), or where the existence of
the agency creates a general confidential relation between the

principal and him.

[llustration:
3. A is P’ bookkeeper. Learning that P desires to
urchase a house, A employs B'to sell P a house in which A
as an interest, his interest not beln% revealed to P. The
transaction cannot be rescinded by P because of the failure
to disclose A's interest, unless A has reason to know that P
would not have purchased the house if he had known of A’

connection with it.

Comment:
Liabilities. The liabilities of an agent for a breach of

the 3Uty stated in this Section and the defenses which he may
make are stated in Sections 399-421 A.

§ 390. Acting as Adverse Party with Principal's Consent

An agent who, to the knowledge of the principal, acts on
his own account in a transaction in which he is em-
ployed has a duty to deal fairly with the principal and
to disclose to him all facts which the agent knows or
should know would reasonably affect the principal's
udgment, unless the principal has manifested that he
nows such facts or that he does not care to know them.

Comment:

a. Facts to be disclosed. One employed as agent violates no
duty to the principal by acting for his own benefit if he makes
a full disclosure of the facts to an acquiescent principal and
takes no unfair advantage of him. Before dealing with the prin-

Seo Appendix for Reporter’s Notes, Conrt Citations, and Cross References



Ch. 13 PRINCIPAL vs. AGENT § 390

cipal on his own account, however, an agent has a duty, not only
to make no misstatements of fact, but also to disclose to the
principal all relevant facts fully and completely. A fact is rele-
vant if it is one which the agent should realize would be likely
to affect the judgment of the principal in giving his consent to
the agent to enter into the particular transaction on the speci-
fied terms. Hence, the disclosure must include not only the
fact that the agent is acting on his own account (see § 389),
but also all other facts which he should realize have or are likely
to have a bearinqhupon the desirability of the transaction from
the viewpoint of the principal. This includes," in the case of sales
to him by the principal, not only the price which can be ob-
tained, but also all facts affecting the desirability of sale, such
as the likelihood of a higher price being obtained later, the pos-
sibilities of dealing with the property in another way, and all
other matters which a disinterested and skillful agent advising
the principal would think reasonably relevant.

If the principal has limited business experience, an agent
cannot properly fail to give such information merely because
the principal says he does not care for it; the agent’s duty of fair
dealing is satisfied only if he reasonably believes that the princi-
pal understands the implications of the transaction.

Illustrations:

~ 1. P employs A to sell Blackacre for $1,000. A, hav-
ing sou%ht a customer, is unable to find one and reports such
fact to P. He then states that he is willing to pay $1,000,
telling P truthfully that he believes that a better sale might
be made later in view of the chance that the locality will
develop. A Pays P $1,000. A month later, A sells the land
for $1,500. In the absence of other facts, A has violated no
duty to P.

2. P employs A to purchase a suitable manufacturin
site for him. ~A owns one which is suitable and sells it to
at the fair price of $25,000, telling P all relevant facts except
that, a short time previously, he purchased the land for
$15,000. The transaction can be rescinded by P.

Comment:
b Facts which agent should know. The duty is positive so

that, élthough the agent is inadvertent in failing to reveal rele-
Soo Appendix for Koporter’n Notos, Court Citations, and CroHS Bofcreacos
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§ 390 AGENCY, SECOND Cch. 13

vant facts in his possession, the transaction is voidable by a
principal ignorant of them. Furthermore, to the extent that the
agent has a duty to the principal to have or to acquire relevant
information concernl_ng the subject matter of the agency, he is not
privileged to deal with the principal unless he discloses the in-
formation which he thus would have if he had been comp +~t
and attentive to his duties as agent, unless he reveals, or the prin-
cipal otherwise knows of, his Ignorance. These statements are
subject to the limitation that it the principal manifests that, he
knows all material facts or, if he is a person of mature judgment,
iIs willing to deal without knowing them, the agent is not liable if
he fails to reveal them.

lllustration:

-3 P, from New York, writes to A, a real estate broker
in Chicago, asking him to obtain a customer for Blackacre,
which is on the outskirts of Chicago, and to advise P as to
what would be a fair price. A, without investigating, ex-
cept by a reference to the map and his general knowledge
of Chlcaﬂo, fixes a price of $5,000, and so writes to P, not
stating the basis of his opinion. This price would be fair
were It not for the fact that a new enterprise is being con-
ducted within a few yards of Blackacre making Blackacre
worth $8,000, a fact which A would have discovered by rea-
sonable investigation. Later, in ignorance of this, A offers
P $5,000, which P accepts. This transaction can be re-
scinded, and A is subject to liability to P for any loss which
P suffers through his belief that the transaction was at a fair

price.

Comment;

C. Fairness. The agent must not take advantage of his
position to persuade the principal into making a hard or im-
provident bargain. If the agent is one upon whom the principal
naturally would rely for advice, the fact that the agent dis-
closes that he is acting as an adverse party does not relieve him
from the duty ofgl_vmg the principal impartial advice based upon
a carefully formed judgment as to the principal’s interests. It he
cannot or does not wish to do so, he has a duty to see that the
principal secures the advice of a competent and disinterested
third person. An agent who is in a close confidential relation

Soe Appendix for Reporter's Kotos, Coart Citations, and Cross References



Ch. 13 PRINCIPAL vs. AGENT § 390

to the principal, such as a family attorney, has the burden of
proving that a substantial gift to him was not the result of un-
due influence. Even though an agent employed to sell is not in
such a position, payment of less than the reasonable market value
for property he buys from the principal is evidence that the
bargain was unfair. If the principal is not in a dependent posi-
tion, however, and the agent fully performs his duties of dis-
closure, a transaction of purchase and sale between them is not
voidable merely because the principal receives an inadequate

price or pays too great a price.

[llustrations:

4. P, a young physician with some inherited wealth
and no business experience, places his property in charge
of A to manage. Desiring a particular piece of land which
represents a large share of P’s assets, A waits until there is
a slump in the price of land and, believing correctly that the
slump is only temporary, suggests to P that it be sold,
offering as an incentive that P's income from his profession
will increase and that, although the price to be obtained is
low, P can well afford to get more enjoyment from the
proceeds now than from a larger amount later. P there-
upon agrees to sell to A at a price which is as much as could
be obtained at that time for the property. It may be found
that A violated his duty of dealing fairly with P.

5. Same facts as in Illustration 4, except that A pro-
vides P with an independent experienced adviser, who gives
disinterested advice, setting out the possibilities of accretion
in values. It may be found that A has satisfied his duty of

loyalty.

Comment:

d. Extrinsic matters. An agent is not, as such, in a
fiduciary relation with the principal as to matters in which he
is not employed. Thus, a factor employed to sell chattels for
the principal can properly deal with him at arm’s length concern-
ing the purchase of land, except that, in so doing, he may not
properly use confidential information which he has acquired and
which the principal does not know him to have. However, an
agent may be in such a confidential relation to the principal that
he has a duty of disclosure and fair dealing as to all matters.

See Appendix for Reporter's l\lotes,2 ﬁ)urt Citations, andl Qross References



§ 390 AGENCY, SECOND Ch 13

Thus, the family solicitor, employed primarily to give legal ad-
vlipe, is under a duty of fair dealing in any transaction with the
client
€. Agreements for compensation. A person is not ordi-

narily subject to a fiduciary duty in making terms as to compen-
sation with a prospective principal. If, however, as in the case of
attorney and client, the creation of the relation involves peculiar
trust and confidence, with reliance by the principal upon fair
dealing by the agent, it may be found that a fiduciary relation
exists prior to the employment and, if so, the agent is under a
duty to deal fairly with the principal in arranging the terms of
the employment.

[lustration:

6. P, an ignorant person, visits A, an attorney, asking
for advice concerning the prosecution of a claim. A honestly
advises P to bring suit but obtains from P a promise to
pay A an exorbitant sum in compensation, representing
tacitly that it is the usual fee for such services. The trans-
action between A and P is rescindable if A has taken ad-
vantage of his position as the adviser of P to obtain an un-
duly large compensation.

Comment: o _

/. After termination of the relation. An agent may con-
tinue in a confidential relation with the principal after his agency
has terminated. If so, he is subject to the duties stated in this
Section. See § 396.

. Burden of proof. The burden of proof is on the agent to
show that he has satisfied all the duties required by the rules
stated in this Section.

h. Liabilities. The liabilities of an agent for a breach of
the duty stated in this Section and the defenses he may make,
are stated in Sections 399-421 A.

§ 391, Acting for Adverse Party without Principal’s Con-
sent

Unless otherwise agreed, an agent is subject to a duty
to his principal not to act on behalf of an adverse party
in a transaction connected with his agency without the
principal’s knowledge.

See Apendix for Beporter's notes. Court Gitatiors, and Qross Bofereuces
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Ch. 13 PRINCIPAL Vs, AGENT § 391

Comment:

a. Effect of custom. The terms of the employment may
give a privilege to the agent to act for adverse parties, and such
terms may be show, by a prior course of dealing between the
principal and agent or by a custom of which the principal should
be aware. See 8§ 34-46. A custom that an agent can properly
act for an adverse party is usually so unreasonable that, in the
absence of knowledge by the principal, he is not affected by it if
the agent is to exercise any discretion or is employed to give
advice to the principal. However, a custom of stockbrokers em-
ployed to buy or to sell at a fixed price or "af the market,” by
which the broker may sell on account of one client in filling the
order of another, binds both customers, if the custom is suffi-
ciently widespread so that they have reason to know of it In
thus acting for two principals, the agent is subject to the duty
of fair dealing stated in Section 392. _

b. Where act not inconsistent with agent's duty. An
agent can properly deal with the other party to a transaction if
such dealing is not inconsistent with his duties to the principal.
Thus, an agent employed to sell can properly lend money to the
buyer to complete the purchase or he may "split” his commis-
sion with the buyer, unless because of business policy or other-
wise it is understood that he is not to do so.

0. Dealings with agents of other principals. Not only must
an agent not act in the interests of other parties without the
consent of all concerned, but he must not enter into transac-
tions with agents of other principals, the effect of which ma?/give
the agent a self-interest in improperly advising his principal.

[lustration:
1 A, representing P, who desires to purchase land,

agrees with C, who represents B, a seller of land, that A and
C will endeavor to effect a transaction between their prin-
cipals and will pool their commissions. A and C commit
a breach of duty to P and B.

Comment: _ _
. Agent as intermediary. If a broker is employed not
only to bring parties together but to arrange terms, make repre-
sentations, or give advice, action for both parties without each
principal’s knowledge is a breach of duty to each. If, however,

Sea Appendix for Koportar's l\tIesQ%m Citations, and Cross Beferonces



§ 391 AGENCY, SECOND oh 13

he has no independent initiative and is employed only to intro-
duce the parties to each other, or if he is entitled to retain all
above a fixed sum, he has no duty to disclose that he is acting for

the other party.

[llustrations:

2. P employs A to find a purchaser of his house at the
highest obtainable price, A to have a commission of 5 per
cent. Unknown to P, A has been employed by T to find a
suitable house for him at the lowest possible price. A intro-
duces P to T and, without disclosing his relations with T,
urges P to sell at the price offered by T. This is a breach of
duty to P.

3. P, wishing to sell his house, publicly offers a com-
mission of 5 per cent, to any person who will introduce P to
a person who subsequently purchases P’s house at a price
satisfactory to P. A, a broker, comes to P’s office with T
and, without disclosing that T has employed A to find a house
for him, urges P to sell at the price offered by T. P sells to
T. Aisentitled to the commission.

Comment:
€. Evidence. The receipt of anything of a substantial na-

ture from an adverse party to a transaction is evidence that the
agent is acting on behalf of such person and is sufficient, with-

out more, to sustain a judgment against the agent. Likewise,

the promise of an indirect reward by the other party is suffi-
cient evidence of improper conduct, as when a buyer tells a sell-

ing agent that if the sale to him is made, he will employ the agent

to take charge of the premises for him.

/. Liabilities of agent. The liabilities of an agent for a
breach of the duty stated in this Section, and the defenses
which he may make, are stated in Sections 399-421A.

g. Liability of third persons. A person who knows that
another has employed an agent to conduct a transaction with him
Is subject to liability to the other for secretly employing the other
to act on his account in the transaction. Such an agreement
is illegal and unenforceable. The defrauded principal can rescind
the transaction with the other principal, or he can affirm it and
recover damages from him, or damages or profits from the

S50 Appencix for Boporter’s I\ttesziﬁan Citations, and Qross Bofereaces



ch 13 PRINCIPAL vs. AGENT § 392

agent. If neither principal knows of the double employment,
either can rescind. See 88 312, 313 and 407.

§ 392 Acting for Adverse Party with Principal’s Consent

An agent who, to the knowledge of two principals, acts
for both of them in a transaction between them, has a
duty to act with fairness to each and to disclose to each
all tacts which he knows or should know would reason-
ably affect the judgment of each in permitting such
dual agency, except as to a principal who has mani-
fested that he knows such facts or does not care to

know them.

Comment:

a. Fairness. An agent employed by both parties to a
transaction, with knowledge by them of his double employment,
has the same duty to act with fairness to each that an agent has
in dealing with his principal on his own account. See § 390.
If he is employed to complete a transaction for them, he must act
with consideration for the interests of each; if he is employed
by each to give advice, his advice must be impartial.

b. Disclosure. One employed as agent violates no duty to
the principal by acting for another party to the transaction if he
makes a full disclosure of all relevant facts vhich he knows or
should know, or if the principal otherwise knows of them and ac-
quiesces in the agent’s conduct. See Comment a on §390. The
agent’s disclosure must include not only the fact that he is act-
ing on behalf of the other party, but also all facts which are rele-
vant in enabling the principal to make an intelligent determina-
tion, such as the prior relations between the agent and the other
party, and the knowledge or lack of knowledge by the other party
that the agent is acting for the principal. The agent, however, is
under no duty to disclose, and has a duty not to disclose to one
principal, confidential information given to him by the other,
such as the price he is willing to pay. If the information is of
such a nature that he cannot fairly give advice to one without
disclosing it, he cannot properly continue to act as adviser.

[llustrations:
L A, employed by B to sell Blackacre, is requested by
P to act for him in its purchase. A agrees, after telling P

See Appencix for Reporter's I\tt&ﬁgart Citations, and Qross Eeferonoos
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that he has been employed by B to sell it, and all other rele-
vant facts, except the fact that B is unaware of A’s employ-
ment by P. A completes the transaction to the mutual sat-
isfaction of A and B. A has committed a breach of duty
to P as well as to B and can not recover compensation from
either. Since B is entitled to rescind the transaction, P does
not obtain the valid transaction which he expected.
2. Same facts as in Illustration 1, except that A tells

P that B does not know of the double employment A com-
mits no breach of duty to P, although he commits a breach
of duty to B. The transaction’ between P and A is such a
violation of business morality as to prevent A from recover-
ing compensation from P. See the Restatement of Con-

tracts, § 570.

§ 393 Competition as to Subject Mairter of Agency

Unless otherwise agreed, an agent is subject to a duty
not to compete with the principal concerning the sub-

ject matter of his agency.

Commeut:

a. The reasons for the rule stated in this Section are the
same as those which prevent an agent from dealing with the
principal as an adverse party, and the rule stated in Section 390
as to the duties of disclosure and fair dealing is applicable.

There is no violation of the agent’s duty if the principal
understaris that the agent is to compete; a course of dealing
between toe parties may indicate that this is understood. Like-
wise, an agent can properly act freely on his own account in mat-
ters not within the field of his agency and in matters in which his
interests are not antagonistic to those of the principal, except
that he can not properly thus use confidential information.

b. Principal's interests preferred to agent’s. In the usual
case, it is the agent’s duty to further his principal’s interests
even at the expense of his own in matters connected with the
agency. Thus, an agent to buy or to sell for the principal must
not buy or sell in competition with the principal, unless it is so
agreed. An agent employed to purchase a particular piece of
land must not purchase it on his own account as long as it is pos-
sible to purchase it for the principal. However, it is not wrong-
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Ch 13 PRINCIPAL vs. AGENT § 393

ful for him to purchase such land for himself if he cannot pur-
chase it for the principal on terms which the principal is willing
to make after learning the facts. An agentemployed to purchase
unspecified goods in the open market can properly purchase
goods of the same kind for himself or for some one else, if such
purchase does not affect the price or prevent the required amount
from being purchased for the principal. If it does so affect the
price or amount, the agent is not privileged to do this, unless
It is agreed that he can act for himself or for some one else, s.

¢. Where no use of principal's facilities. The rule stated
in this Section applies although the agent does not use his em-
ployer’s facilities or time. Unless otherwise understood, an agent
employed to acquire information for the use of the principal is
under a duty to report to the principal or to use for his benefit
any information relevant to the subject matter of the agency
which he acquires, unless it is obtained confidentially from an-
other, who restricts its use. Thus, an agent, employed to act
exclusively for the benefit of the principal in looking for pay-
ing mines or oil wells, who independently and out of business
hours discovers one which he purchases for his own account,
holds it as constructive trustee for the principal who is entitled
to it upon payment of what it cost the agent. As to patentable
ideas acquired by the agent, see Section 397.

The agent is entitled to use knowledge which he acquires in-
dependently for all purposes except that of competition with the
principal in matters entrusted to him.

d. Where unavoidable conflict of interests. I, without the
violation of a duty on the part of an agent, a situation arises in
which the principal’s affairs conflict with those of the agent, the
agent has a duty to deal fairly in the protection of the principal’s
interests.  Thus, if an attorney regularly employed to collect
claims receives a claim for collection against a personal debtor
and there is no opportunity for him to notify the client of his
conflict of interests, he must not attach the debtor’s goods on
account of his debt to the exclusion of the principal. Likewise,
If an agent, such as a factor, has a lien on his principal’s goods
which he can enforce by sale of the subject matter, he should
exercise it with due consideration for the interests of the prin-
cipal and, if reasonably possible, only after giving the principal
an opportunity to take remedial action. See § 464.
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§ 393 AGENCY, SECOND Ch 13

€. Preparation for competition after termination of agency.

After the termination of his agency, in the absence of a re-
strictive agreement, the agent can properly compete with his
principal as to matters for which he has been employed. See §
396. Even before the termination of the agency, he is entitled
to make arrangements to compete, except that he cannot prop-
erly use confidential information peculiar to his employer’s busi-
ness and acquired therein. Thus, before the end of his employ-
ment, he can properly purchase a rival business and upon termi-
nation of employment immediately compete. He is not, howeyer,
entitled to solicit customers for such rival business before the
end of his employment nor can he properly do other similar acts
in direct competition with the employer’s business.

The limits of proper conduct with reference to securing
the services of fellow employees are not well marked. An em-
ployee is subject to liability if, before or after leaving the em-
ployment, he causes fellow employees to break their contracts
witfi the employer. On the other hand, it is normally permis-
sible for employees of a firm, or for some of its partners, to agree
among themselves, while still employed, that they will engage
in competition with the firm at the end of the period specified
in their employment contracts. However, a court may find that
it is a breach of duty for a number of the key officers or em-
ployees to agree to leave their employment simultaneously and
without giving the employer an opportunity to hire and train le-
placements.

[llustration:

1. A is employed by P as manager for a year. Be-
fore the end of the year, A decides to go into business for
himself; in anticipation of this and without P’s knowledge,
he contracts with the best of P’s employees to work for him
at the end of the year. At the end of the year, A engages
in a competing business and employs the persons with whom
he has previously contracted. A has committed a breach of
his duty of loyalty to P.

Comment: o
f. Liabilities. The liabilities of an agent for a breach of
the duty stated in this Section and the defenses which he may
make, are stated in Sections 399-421 A.
See Appendix for Reporter’s Notes, Coart Gitations, and Qross Refeerences
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§ 394 Acting for One with Conflicting Interests

Unless otherwise agreed, an agent is subject to a duty
not to act or to agree to act during the period of his
agency for persons whose interests conflict with those
of the principal in matters in which the agent is em-

ployed.

Comment:

a. The rule stated in this Section goes beyond that stated in
Section 391, which is limited to situations in which the agent acts
for an adverse party in a transaction to which the principal is a
party. Under the rule stated in this Section, the agent commits
a breach of duty to his principal by acting for another in an un-
dertaking which has a substantial tendency to cause him to dis-
regard his duty to serve his principal with only his principal’s
purposes in mind. Thus, an agent has a duty not to act for a
competitor of his principal unless this is permitted by the under-
standing of the parties. This is true although the agent does not
agree to give his full time to the principal’s business and does not
use the time paid for by the principal in acting for another. The
danger that he will not be impartial and that he will use confi-
dential information obtained in the business of one in the affairs
of the other makes it improper for him to act for both.

b.  When agent can properly act for competitors. The agent
commits no breach of duty by acting for competitors if, at the
time of his employment, the principals have reason to know that
the agent believes that he is privileged to do so. However, in
obtaining consent of the principals to such competition, the agent
is subject to the duty of disclosure stated in Section 392,

In many cases the circumstances indicate an understanding
that the agent is entitled to act for principals whose interests
conflict, although none of them know that he is so acting or
that he intends to do so. The constituents of a factor or a broker
are normally competing with each other in the sale of goods.
That one is the exclusive selling agent of his principal does not
necessarily preclude him from acting for others. In the absence
of a conclusive custom or a course of dealings, all facts of the
situation are considered in determining the mutual understand-
ing. It is much easier to find that an agent is privileged to act
for a competitor than to find that an agent is privileged to act

See Appendix for Boporter's I\txes,Z%)urt Citations, and Cross Beferenoos
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for an adverse party, since acting for a competitor has merely
a tendency to reduce the diligence of the agent and not, as where
the agent is acting for an adverse party, to cause him to give
improper advice or to take improper action. Ordinarily, if the
agent can properly act on his own account in competition with
the principal (see §393), he is entitled to act for others.

[llustration:

L P, a manufacturing company, enters into a contract
with A, another corporation, the business of which is repre-
senting manufacturers. By the terms of the contract A is
to have the exclusive agency to sell P’s products. A makes
other similar contracts with competing manufacturers. In
the absence of further facts, A thereby commits no breach of

duty to P.

Comment:

¢. Unavoidable conflict of interests. Under some circum-
stances, an. agent may have a duty to act for persons whose inter-
ests are adverse to each other. Thus, an attorney who has agreed
to accept claims for collection for two clients may simultaneously
receive a claim from each against the same debtor under condi-
tions requiring immediate action. In such case, if he cannot com-
municate with his clients, it would be understood that he must
act with a view to protecting them equally.

d. Attorneys. Unless an attorney makes full disclosure to
his client, it is improper for him, in court proceedings or other-
wise, to act for two clients whose interests conflict. This state-
ment applies to an attorney acting for an administrator and
claimants against the estate; to an attorney who represents per-
sons having disputed claims against any fund, such as that of a
bankrupt estate, since, even though none of them has a preferred
claim, the success of one will diminish the amount which the
other may receive; and to a patent attorney whose clients may
have conflicting rights. With full disclosure, and especially if
there is no dispute as to the rights of the parties, it is proper,
and frequently desirable in the interests of economy, for an at-
torney to represent clients whose claims are only theoretically
adverse. Thus, it is desirable for one attorney to represent sev-
e:;1 creditors of a bankrupt estate, if there is no substantial doubt
as to the validity of the claims, and if due disclosure is made.

Sas Appenci for Beporter’s Botes, Court Gitations, and Cross References
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Likewise, an attorney can properly represent fill the creditors of
a bankrupt in proceedings after their claims have been allowed.
In divorce proceedings and in other cases in which the public
has an interest, it is improper for an attorney to represent even
consenting clients who are adversary parties only pro forma.

e. Liabilities. The liabilities of the agent for a breach of
the duty stated in this Section, and the defenses which lie can
make, are stated in Sections 399-421 A.

§ 395 Using O Disclosing Confidential Information

Unless otherwise agreed, an agent is subject to a duty
to the principal not to use or to communicate informa-
tion confidentially given him by the principal or ac-
quired by liim during the course of or on account of
his agency or in violation of his duties as agent, in com-
petition with or to the injury of the principal, on his
own account or on behalf of another, although such
information does not relate to the transaction in winch
he is then employed, unless the information is a mat-

ter of general knowledge.

Comment:

a. The relation of principal and agent ﬁermits and requires
great freedom of communication between the principal and the
agent; because of this, the agent is often placed in a position to
obtain information of great use in competing with the principal.
To permit an agent to use, for his own benefit or for the benefit
of others in competition with the principal, information confiden-
tially given or acquired by him in the performance of or because
of his duties as agent would tend to destroy the freedom of com-
munication which should exist between the principal and the
agent. The agent also has a duty not to use information acquired
by him as agent or by means of opportunities which he has as
agent to acquire it, or acquired by him through a breach of duty
to the principal, for any purpose likely to cause his principal harm
or to interfere with his business, although it is information not
connected with the subject matter of his agency. Thus, an agent
who is told by the principal of his plans, or who secretly exam-
ines books or memoranda of the employer, is not privileged to
use such information at his principal’s expense.

See Appencix Xor Eeporter'a I-btos,2 %}th Citations, and Cross Beforences
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IIIustratron
ctrop that ﬂlo%ers are about to renew the Ieaseo
In w |c e newspa per Is run. He secretly

vrsrts the Ie sor o]btarn aease on his own account. He
be require old this lease as constructive trustee

for the ne spaper
Comment

reéoorter on a nevrés(ﬁa er, learns by eaves-

%co;reo rule. The rule tatedrnthrs Sectron applres not
onyto t ? e communications which are stated to be confid en
tial’ but also to Information whrch the a]gent shoul know IS
principal would not care toh ave revealed to others or use In
com trﬁron with him. Ff lles to unique husingss methods of
the employer, trade Ecrets Sts 0 namF and all other matéers
WhiC re ecuIrar¥ own in the emp éersbu iness. It dges
not app mﬁtt s 0f common knowle ge in the communrt¥
Hort ecrals | which the employee ga acqurred because 0
IS.em ent. As to the obtaining and use of patents in com-
petitio t the employer, see Section 397.

. When prrnc| al consents In ob[tarnrn consent of the
Brrncrpal to use?r disclose con |dtentral In orma on, the agent Is
nderthe duty of disclosure stated in Section 39

d. Before and after agency. gerson vho |nvrewofa§ro

spectjve agency, Invites a"confide or permits the
Eectrvetg ncrfgal to reveal conq r?entral Informat |on to hi

the 'same quties with respect to suchr formation as
at the time t e conq cfence was gn)gn he Were In act an agent.
Pse In ormatror\ obtaf]ne

ter the termrnatron o the agenc ,anagent is entitled to
nt In “Competition with

ormer principals to the ext nt state n ectron 3%.
e Where novrolatrono dut orlogstothe Rrrnc [hal Even
though the agent profery acgtr es and. uses confidential i |n or-
ation concernin tt] princ sactrvhtres In th ecourseo e

oyment, he has a qut toacounttot e principal for any pro
PtsYherebyma See 3388, Prcip ype

f. Protection of |nterestso others, An aﬂent IS privile
to reveal rnformatron con rdentra acrdurrede Imin eco rse
of his aﬂency In the protection of'a s Perror nterest of himself
or of a thirg person Thus, If the confldential information is to

See Apporclx for Boporter's l\bteszggurt Citatiorss, and Qross Beforences
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the effect that the principal is cgmmﬂtm% or is alrout to commit
a crime, the erlgent IS under no duty not Yo reveal If However
an attorney emiployed to represent 4 glient in a crjminal r?roeee
Ing has no”duty to reveal that the client has con fessed his guilt
L|ab|I|t|es The Jiabjlities of an agent for a breach of

the é]utles stated In this Section, and the défenses which can be
made, are stated In Sections 399-421 A, TLe ||abmf|t|es to tﬁ

Prmupal of a third person who, benefits from the misuse of con-
dentialinformation are stated in Sections 311-314.

§ 396.  Using Confidential Information after Termination of

Agency
Unless otherwise agreed, after the termination of the
agency, the agent;

(a) has no duty not to compete with the principal.

(t Qas adutyto tne principal not to use or to d|sc|ose
to third persons, on his oWn accoynt or on account 0
oth ers | com et|t|on with the principal or to his in-
”er a desec ets, wntten lists oiname? orotp]er sim-

c ential matt rs iven to him only for t egrm

al's Use or ac u|re§ the agent in v|?at|ono
T e.agent Is en |ﬂ % useg% eral In orma‘mn c
cernmg ? e]metho usiness o the rincl dt
names 0 tefustomers reéame in his memory, If not
acquwed Inviolation of his uty as agent,

s.a duty to account fo roﬁtsmade the sale
orﬁjge 08} Hade %ecrets anr(]j oth J confi enUa?ymforma
tion, whether or not In competition Wlt the principal;

d duty to the principal not to take advantage
ofg stq s&aastn conf |dent|51 relation createoY %un 9"
the prior agency rélation.

Comment on Clause (a Sw
a, Although an agent has no duty after the termination

of the agenc not to compete with the princ a uring the co
tlnuan ego hephasaéut n(ﬁ é di qoyaﬂgacts IooQ

Ing to uture co etl lon. SeeCommenteon

A contract by an agent not to compete with his principal
during suc su% time Zs maygreasonabiy ben cessary?or the protec-

S8 Appendix for Boperter's l\tteazz(lsaurt Cltations, and Cross Beforences
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tion of the employer or grlnm al is valid if it does not Impose
Endue hardship on’the ag eethe Restatement of Contr cts

~ ShIPSOH tther or not aé)rarncu ar cont{act |mgosef din un ug

e em ¥ |snecessar or the er's pro-
tection Is a questio A%ment nsome states, a §ree ent
Which imposes unreasona
of time 0r space limits can

ierestnctlo S upon an a? nt because
ere orme to nE)eratewt mreason
able I|m|ts In other stat%s If 1t 1 bad as made, It IS inef ec Ve,
In a ewsates statutes have been enacted having the effect of
mak mqhme fective agreements between principal “and agent h

which The agent agrees not to exercise his trade or profession |
competition with aformer principal.

[llustrations:
P employs A as a S?Iesman ina mercantlle business

fortllwee ears. “As part of the ontracto em Io%ment A
E iIses not to compete W|thtee dp er |% e same
mal town or two years after its termination. The restraint
IS reasonable.

% Pemglo¥sA a young man, as a salesman in a mer-
cantile husineSs Tor thrée years. As part of the contract

?employment A Prom|ses never to ¢ mBete with the em-
ployer In‘the same town.  The restraint is Unreasonable.

Comment on Clause (b):
b The duty of an a%ent not to com[%et%wnh the principal
turgélg for his ownlgur 0Ses uni ue assets of usmeis such

éﬁ Secrets, wh re re(guentyo reat value as lon as
they remain ecret 0es not terminate With tFe employm nt.

assetsa?ormera ent cannof Pro ercy use for |s own pur
goses On %he other hand, during his agency ana ent frequent|

cchuw% Informat| Bconcernm temethoﬁso IS employer |
usiness and becomes acquainted with his emgloyerscus-
[

tomers and thejr desjres,  Information of this sort Is barred from
use in comPetmon with his employer only to the extent that, con-
S|der|n ag thﬁ clrcumstances, It wmﬂd be unfalr to hi hﬂfo mer
em loyer tor t eagentto useit. In determining this, the desir-
ablt 3 erm|tt| em oy es to he free to termmatet he rela-
tjon dn eac to eP ewchefassetsatersuchteJnlna

tion consist of the special s knowledge acquired durin
the re?atlon are ac ors to be consiaered, gr%usqathoug %

See Appercix for Eeportera mZZC%n Citatiors, and Qoss Eoferences
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Ch. 13 PRINCIPAL vs. AGENT §396

agent cannot proper L}/ ubsequentlg use copies of written memo-
ran a co cer r stomers, which were entrusted to him or

?1/ use In t grrncrpas buSINeSS, O Processes
w rc the empok/ler has kept Secret'from other manufagturers,
ersnorma V lleged to Use, In comgetrtron with the prrnch al,
tename?o ustomers retained in hiS memor Eeresul of
his work for the prin Bal nﬂ also methods of doing lfsrness and
Erocesses which are ful variations of general processes
nown to the partrcular trade

However, it rsun arrcond%ct to secure a gosrtr% prrmarrly
for the purpose of ascertarnrng usiness methods of the emﬁ o[y
for, éhe uFe of a com etrtoro he memorrﬁrng of names, no
rncr en} to the em o ment, rimari or ater com etr
ron ‘_Pr r[> USINESS co SiSts primari qu %at errn
I ormatron n selrngr to others, a mana er 0CO scrous
mem?rrzes this information, Its sources, and the names of %
s0ns keyto Use It, Is not permitted to compete after leaving the

employmént.
Perly use in comPEtrtrogrwrtn

C. Afcirmera ent cannot
the rrncrpa rnform tion a(:ﬂurré ?m the princl dy eac
information ac uired by eaves-

asag us IS Use 0
ﬂro ppn ¥ IEermrtted examination of ‘the records of
1S emp err a breach of duty to the prrncrpal
d T edutgrfJ the f ormera ent rs not only not to crfmpete
Wrt the&rr | by the un alr (Ise of rné)rm on, utaso not
{0 use sych Information to the principal’s disa vant?ge, as where
he sells It to athrrd person, or gives it general circulation.

The liabilities of an agen breach of the duty stated
in this Sectreon ancf ?1 Je ensés w rc[r?re may make, are tateéern
Sections 399-421 A

f. The Irabrlrty of @ third person to whom, in violation of
his duty, a former agent conveys information or on whose ac-

COUHt e acts IS the Same as In”other cases in W IC t e ageﬂt

violates a fiduciary duty.in dealing with_him.
An Injunction, wrtPr/ \k//rthout dantages, is the usual remedy

Comment on Clause (c):

9 Trade ?ecrets ang ofher similar private infor atr?n con-
stitute_assets of the Prrncr heir subsequent use \z ormer
agent is as rmPrope as the use of other assets, and, Whether or

SezeA X for Eeporter'a Notes %rurt Citations, el Qoss Severaces

Nt of Ageny -5 2
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not the use rs in com Ftrtron it rs the basis for a restitutional
claim, as Is the use 0f a patent for nor]comperrve uroes
Thus, a servant who 1S |v N con |dentrarasecret etho

compoundm? an al og/ use IS em ooy In manu actur
r}%] automotive ﬁart IS |abr to him for profits made by him
after termination of his emp Ymen In manu acturing nohcom-

gtr%\rrse commodrtres or In sefling the information t0 noncom-
|

thourgh a servant is n t entitled to use secret m thodls
drsclosed to hi the master rs entr ed to utilize eit err
competition or otherwise anys | which he ma ave ac urre
In.S rvhce Thus the skrIthh which an |r0nw rker an eer
mme e exact n&oment 0rpouring molten iron, an Ie

of the glass moulder in h%ndlmghrstools althou%h the resuto
the masters Irections, become part of teE onality of the
servant which he Is entAt eq to use freel lkewise the skill
which comes from aptrtu epus traming in se ling goods becomes
t]rae a eots% to use for himself, unless prevented by his agreement

. Attorneys. An attorney who has been eﬂreployed to ad-
vrﬁe or%o reBresentaclrent In actions against ot [S,"1S not en-
trte Su ent% to acvise or represent othererents 8 {0 mat

e
ters Inw I((Zjl 60 the fir tcrentsa IrS Can EU?
{0 S disadvantage. rven attorn fom acting, ror

not er It I no ecessa rt e ormer, c ent to prove that
the atforne wr Use suchin ormatren It is su ficient to prove
tha ttl)e atto O(ney had acquired confidential information which
might be use

Comment on Clause (d):

'.An agent may become one to whom the principal looks
fﬁr advice oe?srde theymatters on which he I rg § 0 edpanc?
the formal relation of rmcr al an nt as cease

the reg maI)é remain a. confidential re atron This 1s like

truewhe nagent is emploved sporadically in | vrdua¥tran
actrons eaﬁ gofw |c lors)auni'O Thus, %ne WWWO customarrlgr{

g%orse e{\Pro erty th r habroker can dpro erly assume tha
roker wifl kee con ntral Informati nqpve him in mat-
ters connected wit eargﬁs In suc &rolﬁrert alt oung not In

connection W'éh a transaction In whi g % H
more readily does one who employs an attorney become entrte

Sea A (O for Reporter's Notes, 22C%rt Qitations, and Qross References



ch 13 PRINCIPAL vs. AGENT § 397

{ eard the attorrw as onetowho information can be given
reely and. af one w WI|| not use for his own a vantage or that
of others Informatjon thus given. Further, In dealings between
the parties, the existence of the conﬁden lal relation treafes the
sam duHes of |sc|0ﬁure and advice as tnose required When an
agent Is dealing with nis pr|n0|pal See 83390 and 39L.

Where] there | |s a misuse of the conficence reposed bg/ é)
son in suc a confidential relation, an action of tort or for resti-

tution lies.

§ 397.  When Agent Has Eight to Patents

Unless otherwise agreed, a person employed by another
to do noninventive work is entitled to patents which
are the result of his invention although the invention is
due to the work for which he is employed.

Comment
A person who has discovered a Iprmuple or device for
qlchapatentl |ss? HIS ent\tled to the owners ? H gatent
unless, at the time of the em ﬂymentorsu sequent rees
to cor ve[y It to another. c an agreement % e foynd
s ecific terms |n a contract o em o m nt or fr 11 e C|rcu
stances s rroun the errw enf, the. nat re of the WO
done, an erea ons o the OParnes urm? eemﬁlo ment,
For tp]e employer olf entﬂe }o a patent Tt Is not hecessar
tnatt eco trac} n s?eu Icall so rowde hetherorno
the inventions of the emp J fl eong ho ee Bo yer Is
a question tq edemdedu H the acts? t elndlv I"case.
There IS no Inference from the mere fact of employment a& an
emPonee agrees that his employer |s 0 own aenta le | eas
which sovered |nt e.cour eo or as quenceo te
empo ee is em loye |s true al-

mogEthaﬁe emfgo sthﬁtoo n acll|t|es<f 83 em (I)oger

|r\1/9 e 1dea. OWEVET, 0ne IS eng
gerlment ork for |nvent|ve lp GPo e, 1t 1S 1N r ordinari
ee eas amved

lthough hsos ecficall g % patent h

% the ex enmen at| nare to eowne yt eemplo er,
T |s |se en mo[] %rw ere Qne Is emrﬁ Y% to’ achieve a par-
chlar result which the mvenFon acco (PL es. Ont e other
and, if one is employed merely to do work In a particular line

SeeAppemllx or Beporter's thoszg?urt Citations, and Cross Beforences
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in which he is an expert, there is no inference that inventions
which he makeswhrlepsoworkrn belong to the employer.

b. License to use Pratent AIthough the acts d% ?]t show
an a reementt at the e ¥er IS Tto oWn a Ratent iC |st
resuft of the employee's invention, if the I mvg tion Is mad e
emﬁl ¥ee using the’emplover's facilities for the ou m;) ie h
me tation and invention in connectron with th or
ne Is ﬁm\P loyed, 1t IS tHe reasonable Inf erence at the emRo er
IS tc have, without charge, a nonexclusive license to mahufac-
tyre and use the Ratente device or process in the requlay coyrse
l tﬁre business in which the employee I1s employed-at the time

ernvennon

¢. Use of emplo%erstrme or facilities. The fact that an
em Io%ee usestrmew ich he should have devofedto hrse on

affairs | Trf]er fecting a atent does not en(tjrtethe employer fo
hepatent rsrftreeent g n ition, the.employee

as used jm ropeg e emplo er tools.  However, | te m
0Ver's trm |I|t|e3 are dwrtho%t his germ ssion,

e emgo \ee mventi evrceYv hich can be used In t ere ua
usiness of the em Ker the latter IS given a nonexclusive [i-
cense to manufacture and use it.
lllustrations: —_— b I

a shop foreman by P, improper
gnrs owntn% ndaﬁe tooqs%{ IS emﬁloyerrnp f@trnﬁ

a evice not used |n th emglo Ver's busl ess and obtains

atent P 1s not entitled to assrgnmento the patent or to
trac ure or tedevrce He Is entitled to compensa-
tion for the use of the tools.

2. Same facts as in lllustration 1, exce tthat the %e

vice IS an |m rovement onamafhrne manuf cture b t

eh rt%rce e employer s entitled to manufacture an use

§ 308. Confusing or Appearing to Own Principal's Things

nless other reed. an agent receiving or holdin

|n s.on be a ofthe [ princi geﬁ 1S su rct%oagut tg
the rrncfrpa not 1o [)ec Ve or deal them so at
they wil tr)gear to be his own, and not so.to mingle
them with Ais own things as to destroy their identity.

See Appendix or Reporter's l\bteszg%urt Citations, and Cross Reterences
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Comment
tcy to act in é)nnupals name. Unless the cncum
Ingicat

o L e e
and IS to have%e t|P|e to anyt mrg obtgmedP E t

or the [pnn |ga Ves
ed in the epnnc J) ?name The req unement that the agent shall
act In the principal's name is of es eclal Import P]ce |n transac
tions bythe a? ent with third pers s who woul aveang é
seto thetansactlon \were on e ag ent?own account

th epur% ase of propertLY In which case, 1f title were In the a ents
name the property' woulld be subject to attachment by the agent's

credtors.

[llustration:
ent, sells goods for P on credit, taking a

1. A P'sa
note payable to hims ?ffo the w (fe amount UnIessAlsa
el credere aPentort rre other circu stanceslust{ ?/mg
the receipt of a note In this form, he Is subject to lfapi
P for any loss ca'ised by havmg the note made in his name

Comment;
b. Mone rece|ved Ordmanl an a?)ent Who receives

S o g

own
%an k, or so.minge it with his own that there may be dif-
ut In tracmg it.  Unless so understood, ana Et recwvmg

one e|t Fr asatrusteeor allee }s not privileged to cha
e n the %nnmp? in the speu IC moneys received, or s
the are deposited, |nto a debt claim

a|nst
§a|nst |mse rincl astrus IS mtg honesty and not
necessarll t esov ncgyo th eagent See 5427 and also the
Restatem nto Trusts, 88179
C E fect of custom: fung |bles In the case of certain pro-
g%na agenés sutih asa] ct|oneers and factors It 1S customaw
ence ordinar erstooﬁ that the agent can Rroge QI

mmge his undé vv|¥ h, those of his ﬁ)nnc al. Tpe usines
ly clear where the amounts re-

;C) (yo S0 doing IS esgeoa
elved Y eh agent are_ small or where there |sasenes of trans-
whic

ﬁcuon )] Cases it. |Rusuall Inconv n|ent for the agent to
te(un seoarae either In specie or% sedparate account
maban |f the'funas are properly mingle the| erence Is that

ScoAppencix for Reporter's l\bteszzaéut Citations, and Qross References
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the agent becomes a debtor to the amount recerved for the prin-
cipal, put that he agrees to maintain enough in th ﬁ fund to pay
tepnBcrpa Wwho f1as a charge upon the flind to, the amount 0 f
o| t |t may be un erst that an agent is pyivile e
mrnrﬁethe undsor un%begoo S 0f varrous pnnc am ere
%co ecting iagent 5.4 accountwrt a bank in e keeps
t F a P is clients, or wnere a gepository of rarn
mingles that or all the owners. " In these situations, the:principals
at aBg g(ven moment are tenants in common of the claim against
nk or of the grain.

Illustratrons
P emplo tysA an auctioneer, who, after the sa]l
P's oods colle the amount due, receiving a check there-
for omt Edebtor Adeposrtstﬁ check tohis own account
ﬁ fa t may befound that A has committed no
breac of duty to the pnncrﬁ al
3 P an |nsta||ment é)use em oysA asacollect
During, the course of the. é\ B 0, which he
Rlaces to his own account in Le ank, su strtutrn there or
IS personal check. Unless otherwise agreed, A has commit-

ted & breach of duty to P,

Com(rjnent Liahili f th lates his d keep th

jahility, If the agent violates his duty to keep the
funds ofthe nncr ﬁdrstrnct ron%rs own, becomes)ade torp
nd th e as an able len u ont e agent’s funds to
teexte Sg aret merease ?eet Restatement
Restrtutron §2 a ent |mProper g accn]nres pro erty

IS own name or |m rope ROS sm ng IS OWN

0SS therghy caused. ven

hne 1S llable to the éPn crﬁ

|fth Ioss IS not etot e |m 0 er use of lis name, the agent
IS llable If he acted for his ow E)(rg?fe and not merely because
o{ anu%rgo%o %étdgment or mista aw. See the Restatement

lllustrations:

receives money for P which it js his duty to put
rnto tLheTb AkrnPsname yInstead Uts ft |hnto fhé/ Y P

HBF |s OWn name. h bank ecomes Insolvent,
1S liable to P for the amount lost.

See Appendix for Reporter's l\ttesz%an Citations, and Qross References
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) Arecewes mone oerh|ch it is his duty to pgt
ntotne ank in P sna e. Inorderto secure greater cre
It with the ank 03|tst emonegln IS OW a]me The
ba becomes |nso| ent A isliable to P for the loss.

T
ﬁame facts a?]m lllustration 5 e c%pt that A
ﬁsw e money In his own name mereY ecause he |
tknow that thi wa3|mpr0per A'is not liable to P for the
0SS,

TOPIC 2. LIABILITIES

§8 399.  Remedies of Principal

A rmupal whose agent has violated or thre?tens to
V[0 ate his duﬁ]es has, an ap ropnate remedy Tor such
violation. Suc remedymay

(<*) anaction on the contract of Service;
(I») an action for losses and for the misuse of prop-

erty;
an action in equity to enforce the rovisions of an
6 gss trust unAertgkerY by the agent; P

(d[) an action for restitution, either at law or in
equity;

) anaction for an accounting,
f) anaction for an injunction;
) set-off or counterclaim;

0
AT L e gt m o

) self-help;
) discharge; or

ngl) reftgsal t? pay compensaﬂon or rescission of the
tract of employment.

Comment on Clause (a)

a. The liability of an agent in an ction brought upon the
contract of service, mgo?ar ag such labmt}/ IS deal([] W|th|n the
Restatement of this Subject, is stated in Section 400,

ScoApendix for Reporter’s I\ttw,zgxlnart Citations, and Oress References
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MEMORANDUM February 30, 2004
SUBJECT: CSSSHB 29 &L fiduciary duties
(Work Order No. 23-LS0189NX)
TO: Representative Les Gara
Attn: Ryan
FROM: Theresa L. Bannister
Legislative Counsel

You have asked what are the fiduciary duties recognized b){_ the Alaska courts as related
to _agzents. This memo Erowdes some very limited information that | have found to this
Pom on what the Alaska_courts have, said about fiduciary. duties.. Please keep in mind
hat the common [aw on fldumar% duties that is not inconSistent with the state or federal
constitution and state law passed by the legislature is the law in this state.

1. Duty regarding care and skill. Unless otherwise aggeed, a paid a?ent IS subject to a
duty to"the Pr|nc_|pa| to act with standard care and with the skill that'is standard in the
locality for the kind of work that the prlncg)al is employed to perform. Shields v. Cape
Fox Corp.. 42 P.3d 1083,1091 (Alaska 2002).

2. Duty regarding extent of duties. Where an agency relationship exists, the extent of the
duties 0f the agent to the principal are determinéd by the terms of the agreement between
die parties, as interpreted in the light of the circumstances under whichi the agreement is
made. Manes v. Coats. 941 P.2d 120,123 -124 (Alaska 1997).

3. When fiduciary duty can arise. A fiduciary relationship will arise where a person
voluntarily acts as an agent of another, as when ane offers to purchase real estate for
another. Carter v. Hoblit. 755 P.2d 1084,1086 (Alaska 1988).

4. Nature of the fidugiary duty owed by areal estate agent to client. The Alaska court
has quoted the following from"the Washington Supreme Court;

From this agenc relat_ionshiB sErings the duty and the obligation
upon the part of the listing broker, as well &" on the part 0f his

subagents, to exercise the utmost good faith and fidelity toward his
principal, the seller, in all matters falling within the Scope of his

5AS 01.10.010.
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ReBresentative Les Gara
February 20,2004
Page 2

employment,

Furthermore, there flows from this agen_cy reIat|onsh|? and jts
accompanying obligation of utmost fi ehtY and %ood aith, the
legal, ethical, and moral responsibility on the part of the ||st|n|g
broker, as well as his_subagents, tq exercise reasonable_care, skill
andjudgment in securing for the principal the best bargain possible;
to scrupulously avoid reépresenting any interest antagonistic to. that

of tRe principal In transactions™ involving the principal's listed
property, or otherwise self-deahn? with that property, without the
explicit and fully informed consent of the principal; and to make, in

all instances, a full, fair, and timely disclosure to the principal of all
facts within the knowledge or coining to the attention of the broker

or his subr.gents which are, or may be, material in connection with
the matter for which the broker is émployed, and which might affect

the principal's rights and interests or inflience his actions.

Black v. Dahl. 625 P.2d 876, 881 (Alaska 1981).

5. Duty to dirclose. The fiduciary has a duty to fully disclose information
which might affect the other person's rights and influence his action. See
Carter v. Hoblit, 755 P.2d 1084,1086 (Alaska 1988).

If | can be of further assistance, please advise.

TLB:Imb
04-048.1mb
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Sent

By: AAR #1 BUYER'S AGENCY; S07 2773443 Feb-18-04 1:06PM ; Page

MEMORANDUM

Date : 2/18/04
To . The Honorable Representatives of the House Judiciary Committee

From : Linda Garrison
RE : SSHB29-SPONSOR-ROKEBERG

The attached newspaper article was in this morning's Anchorage Daily News.

THE DESIGNATED AGENCY POSITION IS EXACTLY AS ONE SCENARIO COMMON
WITH DUAL AGENCY - TWO AGENTS OF THE SAME BROKERAGE WORKING WITH

ABUYER AND A SELLER -

DESIGNATED AGENCY IS UNDISCLO
LABEL. THE PUBLIC NEEDS TO BE P

THANK YOU.
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mREAL ESTATE: Hearing
officer pushes suspension,
fine for Bonnie Mehner.

RICHABllP RICHTMYER
Anchorage News

A slate hearrng officer has rec-
ommended that prominent Anchor-
a%e rea sta\ rn;entBonnrré Meh-
ner have her licerise suspended for

120days followed by ayear’s %roba-

tion, H “i ne, ruid be re-
quired t econtrnurnqeducatron
classes in ethics and dudl agency

recommendation” Tues- a

day follows a court verdict against

108

Mehnerstemmrng rom the sale of
West Anchoragé house (or whic
sherepre ented oth thebu erand
seller, wit out notifying the buyer

heqﬁrre hy law that'she was’on
bot sides of the ea

In a 60-page oprnron sentto state
real estateo |cral? earing officer
David Stebrng called the Runrs -
ment necessary to protectthe pub-
lic aswell as to reserve thelntegrr-
ty ofthe real esta ’\j)ro eislon.

At Uio heart of Mchner's case Is
a fairly common practice in the re-
estate busrgess known as “du-

agency & "itn a ]Ingte
age t of twu agents cfH ¢ same

o0 dualoag

brokeraHC, WOTkS hoth sjde3 ofthg
hipnTsenDng the buyer an
ttraseller. Atissue'is the way Meh-
ner conducted herself during the
's]ale of a {584000 Arcadia Street
ouse in
Joseph ~Columbus, the buy-
er, sued Mehner anul ZOOQand
U state Sut%error Court Jud qe In
2Pround that she violated Alaska
[)eal estate | aws and rndustry thics
y |mpropery encouraging lihn to
% uII asking price fof the house.
heJ e also ruled that Mehner
had prnc olumbus, a first-time
home b uyer cm bis original real
estate agent.

FOLGHT worepLAge' S TUI0

U

v 15

Mehnera
Jac kth

it
lS co

us sett [
Prudentral Jaoﬁ WWhrto
Rrrort a hearing to award him pu-

shook up the
wldch scram-
ents knowéh
promptly dis-

Itive damages.

The court rulin
real estate industry,
led to make Sure ac
ual agency law an
close When they represent “both

buyer and seller.

Rep. Norm Rokebcr
age, workrn with the
ciation of K2altors, has Introduced

10

£><wr/:

ndher
alJ ite Bea

fendant in the lawsuit, shared the
Il |ssr n on the sale Un

encY Pruden-
sta

R -Anchor-
lask

il 1< TuV

N1

abrllthatwouldmoredearlg define
e herco- when an agent needs to disclose
dualagenc tobuyers and sellers.
erthecurrentlaw, disclosure
eh nerand jsre urredwhen an agent roYrdes
or 200000 “spedfic assistance” “to
bul it does not define what specif-
ic. assistance Is, Rokebcrg sar His
bill would define what specif |cda
srﬁtance Is. The definitio lndurecas|

when an agent shows a plece o
estate, Rog EDgsargT esg

he slate. Division of Occru)
tiona chensrno lost March asked
oenor the state Real Estate Commls
SetPage F-i, DUAL AGENT

Sam

National Petroleum Reserve-Alaska

WSl Sa)

832



Sent

By:

AAR #1

BUYER'S AGENCY;

907 2773443

DUAL AGENTS Hearing

officer sugg

Continuedfrom F-I
sion — which oversees licens-
ing matters — to revoke or sus-
Pend Mehner’s associate broker
icense or impose other sanc-
tions.

The licensingdivision,among
several other charges, claims
that Mehner failed to timely dis-
close her dual aFency represen-
tation in the Columbus deal and
did not obtain written consent to
actas a dual agent before show-
ing him houses for which she al-
so represented the seller. That
violated Alaska real estate law,
the division said.

At the administrative hear-
ing, Mehner said she was un-
aware thatthe law required such
written consent up front, and the
standard practice in the industry
was to obtain that consent at the
time the agent prepares an offer.

Jeff Feldman, an Anchorage
attorney who represented Meh-
ner during a five-day hearing in
October, said he was disappoint-
ed in Stebing’s opinion, particu-
larly in its finding that Mehner
hadviolated the dual agency law.

He said substantial evidence
was presented during the hear-
ing showing that real estate
agents across the community
were doing the same thing in
thesamewa)é.

Stebing, however, said that
was not a ?ood excuse. “The
current dua agenc?/ law is not
broken or impossible to comply
with, as Mehner argues. Rath-
er, the evidence establishes that
choices were made not to fol-
low the letter of the law," Stc-
bing wrote.

He called all of Mehner’s vi-
olations serious and said the
dual agency issue presents the
potential for the broadest threat
to the public.

“Sanctions in this case will
set a clear standard for con-
duct, and they will communicate
the message that when real es-
tate licensees take on the role of
a dual agent, they must strictly

estspenalty

comply with applicable legal re-
quirements,” he wrote.

In its eight-count accusa-
tion, the licensing division al-
so charged Mehner with sever-
al other violations related to the
Columbus deal, including mak-
ing "substantial misrepresenta-
tions” to herclient

Stebing said thatthe evidence
presented during the hearing
supports those accusations.

In his opinion, Stebin% also
stressed that, from Mehner’s
testimony and comportment at
both the hearing and at trial, she
does notappear to have accept-
ed responsibility forher actions.

“She testified thatin her per-
sonal strug?le with the after-
math ofthe lawsuit, ‘ didn’t feel
that I had done anything wrong.’
She also indicated that she is
‘still upset’ at what Columbus
did in this transaction,” Stebing
wrote.

“Mehner implies that the
goals of protecting the public
and deterring wrongful conduct
have alreatly been met by vir-
tue of the lawsuit she endured
and the adverse publicity she re-
ceived,” Stebing wrote. "Howev-
er, the Real Estate Commission
has primary responsibility to
discipline licensees for civil vio-
lations ... notthe courts."

The state Real Estate Com-
mission, which consists of five
real estate brokers or associate
brokers and two public mem-
bers, is expected to take up
the recommendation during its
meeting on March 4.

m Dally Nows reporter RichanJ Richtfnyef
can be reacted at rTtchtmyefCadn.com or

257-4344,

COMMERCIAL PROFERTY
MANAGEMENT

Oiiicc Buildings, Retail Ccnicti,
\XArthmj*c Building*

Ca 1 B A
Joat [g y | "Vehet

Feb-18-04
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Memorandum

To:  Representative Lesil McGuire, Chair
House Judiciary Committee

From: Representative Norman Rokeberg
Date: February 5, 2004
Re:  HB 29

~ Twould anreciate it if you could schedule HB 29 for a hearing before the House
Judiciary Committee on Wednesday, February 18, 2004. A bill packet will be delivered

to your office shortly.

If you have any questions please contact my office.

Sincerely,

Representative Norman Rokeberg



ALASKA STATE LEGISLATURE
House of Representatives

COMMITTEE ASSIGNMENTS INTERIM

716 WEST 4TH AVENUE SUITE 30C
RULES COMMITTEE. CHAIRMAN ANCHORAGE AK 99sC-'
LABOR 4 COMMERCE COMMITTEE. MEMBER PHONE 19071 269-01I~
LEGISLATIVE COUNCIL. MEMBER FAX 907t 269-0119
SPECIAL COMMITTEE ON OIL & GAS. MEMBER
LEGISLATIVE ETHICS COMMITTEE. MEMBER SESSION

ALASKA STATE CAPITOL
website: tiltp'//www akrepubltcons oigTokeberg/ JUNEAU AK 998il-11«’

PHONE 19071465-496B

FAX tSO'i 465-2040

Representative Norman Rokeberg

BY: Representative Norman Rokeberg

Alaskan consumers and our state's real estate industry have not been well served by the current agency provision
of the real estate statute. Practical application of this statute is unworkable.

Atissue in HB 29 is the interpretation of AS 08.88.396, Disclosure of Agency to Prospective Buyers and Sellers. As
we take a closer look at agency, one thing is clear: this law, as currently written, is vague, confusing and results in a
large number of differing views on how to comply with the statute.

In order to address this confusion, the real estate industry formed an Agency Task Force. This task force worked
incredibly hard over the last two years, developing suggested changes to the regulationsand statutes that would
give real estate licensees some guidelines and standards for operating procedures.HB 29 is the product of their

hard work.

HB 29:
* Replaces "agency" with the types of relationships a licensee may have with abuyerand/or seller.

« Allows fora licensee to work with both the buyer and seller in the same transaction as a neutral licensee.
This replaces "dual agency" and sets forth the duties of a neutral licensee explicitly.
+ Specifies the duties owed by a real estate licensee in all relationships, as well as the duties owed by a
licensee when representing an individual.
+ Clarifies what acts do not constitute a conflict of interest.
« Allows forabuyerand seller to be represented by different licensees within the same office, without
creating a dual agency transaction.
+ Sets forth provisions regarding compensation.
+ Clarifies the duration of the licensee/licensor relationship.
+ Limits the recovery to actual damages for failure to comply with these new provisions.
+ Requires a broker toadopt a written policy identifying and describing the relationships into which their
licensees may enter.
+ Requires the Real Estate Commission to adopt regulations that establish:
0 Guidelines to assist brokers in adopting their written policies
0o A written pamphlet outlining the duties of the types of licensee relationships
0 Requirements for broker supervision of real estate licensees who work for the broker
« Government agencies, businesses whose net worth was over $2,000,000 in the last calendar year and
publicly held corporations are exempt from the signature requirements found in the new provisions.

Provides definitions for terms.

This legislation informs and protects consumers and assists the commerce of our state. It will shield the public from
vicarious liability inherent in our current law and protects small brokers in small communities. This bill is fully
endorsed by the real estate community.

ED 1: 12/10/03
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MEMORANDUM February 16, 2004
SUBJECT: Sectional summar%/ 0of CSSSHB 29(L&C)
(Work Order No. 23-LS0189\X)
TO: Representative Norman Rokeber<s
Q:n: Amanda
FROM eresa L. Bannister

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary
matter, note that a sectional summary of a bill should not be considered an authoritative
Interpretation of the bill, and the bill itself is the best statement of its contents.

Section 1. Provides legislative findings and intent for the bill.

Section 2. Authorizes the real estate commission to investigate and take administrative
action when there is a violation of the new article proposed by this bill

Section 3. Requires a licensee with a conflict to disclose the conflict to persons
ad\_/erselk/ affected hy the conflict and their licensees and to confirm the conflict in
writing to the persons or their licensees as soon as possible after identification of the

conflict.

Section 4. Limits the application of AS 08.88.396 to acts that occur before the effective
date of this new subsection.

Section 5. Removes AS 08.88.396 from the list of sections whose violation triggers a
misdemeanor penalty.

Section 6. Establishes a new article relating to licensee relationships and duties.

Sec. 08.88.600. Identifies the types of relationships a licensee may have with parties to
real estate transactions.

Sec. 08.88.605. Allows for a licensee to have different licensee relationships with a party
in separate transactions if the licensee complies with the new article when establishing

the relationships.



Representative Norman Rokeberg
February 16, 2004
Page 2

Sec. 08.88.610. Allows a licensee to obtain preauthorization to act as a neutral licensee.
Requires a licensee to obtain written consent to act as a neutral licensee in certain
circumstances before the licensee shows the real estate.

Sec. 08.88.615. Identifies the duties that a licensee owes to each person to whom the
licensee provides specific assistance.

Sec. 08.88.620. Identifies the duties that a licensee owes to a person whom the licensee

represents.

Sec. 0S.88.625. With two exceptions, prohibits a licensee or a person to whom a licensee
provides specific assistance from waiving the duties identified under secs. 08.88.615 and

08.88.620.

Sec. 08.88.630. Describes the duties that a licensee does not owe to a person.

Sec. 08.88.635. Describes certain acts that do not amount to adverse or detrimental acts
by alicensee or to conflicts of interest for the licensee.

Sec. 08.88.640. Provides some guidelines for the designated licensee relationship.
Limits the persons to whom the duties, obligations, and responsibilities of the relationship
extend and to whom knowledge is imputed. Allows a broker to have different designated
licensees working for different parties in the same transaction. Allows a designated
licensee to represent or provide specific assistance to the same person in different
transactions even though the person has a different interest in each transaction.

Sec. 08.88.645. Identifies the duties of a neutral licensee.

Sec. 08.88.650. States that a neutral licensee's knowledge or inlormation about one client
is not imputed to other clients or to other licensees working for the same broker.

Sec. 08.88.655. Establishes certain rules relating to the compensation received by a
broker. Allows a broker to be compensated by any party to a transaction, by a third party,
or by parties splitting the compensation. States that payment will not be construed as
establishing a relationship. In specified circumstances requires a licensee to disclose
which party is anticipated to compensate the brokers. Requires the contract to indicate

who is compensating the brokers.

Sec. 0S.88.660. Establishes when a licensee relationship begins and ends, the effect of
termination on othei contractual rights, and the licensee's duties after termination.

Sec. 08.88.665. States that a seller, buyer, lessor, or lessee is not liable for an act, error,
or omission of a licensee that arises out of the licensee relationship, except in two

described circumstances.



Representative Norman Rokeberg
February 16, 2004
Page 3

Sec. 08.88.670. Establishes that, unless agreed to otherwise in writing, a seller, bu?/er,
lessor, or lessee is not considered to know a fact known by the person’s licensee unless
the fact is actually known bh/ the person. Establishes that, unless agreed to otherwise in
writing, a licensee does not have knowledge or notice of a fact that Is not actually known

by the licensee.

Sec. 08.88.675. States that the new article abrogates the common law of agency in real
estate transactions to the extent the common law 1S inconsistent with the new article.

Sec. 08.88.680. Prohibits a person from bringing an action a?a_ins_t a neutral licensee for
making a required or permitted disclosure. ~Addresses a plaintiffs remedy in a civil
action against a licensee for failing to comply with the new article.

Sec. 08.88.685. Requires a broker to adopt a written policy identifying and describin?
the relationships the broker and the broker's licensees may engage in. Directs the rea

estate commission to adopt regulations relating to broker guidelines, the commission's
pamphlet on licensee duties, and a broker's supervision of licensees.

Sec. 08.88.690. Establishes three exemptic ns from the article’s signature requirements.
Sec. 08.88.695. Defines certain terms for the new article.

Section 7. Provides authority for the real estate commission toadopt regulationsbefore
the rest of the Act takes effect (because this section take effect hefore the rest of theAct;

see bill sec. 9).

Section 8. Makes most of the bill effective January 1, 2005.
Section 9. Gives sec. 7 of this Act an immediate effective date.
If | may be of further assistance, please advise.

TLB:med
04-192.med
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Your rights when dealing with

a real estate licensee.
Adopted by the (date)

DRAFT Aadka Rd Edate Gommisson DRAFT

The real estate industry has a significant effect on the economy of Alaska; therefore
itis in the best interest of the public to Put into law the relationships between real
estate licensees and people who wish 1o use their services.

This brochure describes your legal rights in dealing with areal estate licensee.
Please read it carefully before signing it or any document,

First, a definition for specific assistance:

Includes but is not limited to, a) asking questions regarding confidential information
for a real estate transaction; b) showing property selected foryour specific needs or
desires; c) preparing a written offer; d): entering into a personal services contract.
Specific assistance does notinclude: a) hosting an open house; b) casual conversa-
tion regarding real estate; c) receiving calls and electronic inquires on the licensee's
advertisements; d) providing information regarding a piece ofreal estate; e) setting
an initial appointment to show a piece ofproperty; f) receiving unsolicited informa-
tion from a buyer orlessee before or after disclosure ofa real estate relationship.)

Duties owed to f/ou by the licensee in all relationships: . . .
Unless additional duties are a%reed to by you and the licensee in a written, signed

document, and regardless of the type oflicensee relationship, a licensee owes the
following duties to'each person to whom the licensee provides specific assistance
1 The exercise of reasonable skill and care

2 Honest and good faith dealing _ S
3 The presentation of all written offers and other written communication in a timely

manner. This,is regardless if the real estate is subject to an existing contract, or

if the person is alréady a party to an existing contract L
2 Except as provided elsewheré in the law, the disclosure of all material informa-

tion known by the license and not apparent or readily ascertainable to you re-
garding the physical condition of real estate if the information substantially ad-
versely affects the real estate or Your ability to Perform your obligations in the
real estate transaction or if the information ‘would materially impair or defeat the
purpose of the real estate transaction. This disclosure requirement does not re-
guire the licensee to disclosure a fact or suspicion that the real estate or
neighboring real estate is or was the site ofa murder, suicide, or other death,
rape or other sexual crime, assault or other violent crime, burglary, illegal drug
activity, gang-related activity, political activity, religious activity, anticipated devel-
opment, alleged supernatural activity, or another act, occurrence, or use that

(Continued on fto"e 2)

DRAFT



(Continued /roni puge I)
does not adversely affect the physical condition or title to the real estate. These

disclosure requirements may not be considered to imply a duty to investigate a
matter that the licensee has not agreed to investigate.

5 Accounting in a timely manner for all money and other property received from or
on your behalf

6 Before the licensee provides specific assistance, they must obtain from you a
signed document that discloses your relationship with that licensee

7 In addition to the above document, the licensee must provide you, when you sign
an offerin a real estate transaction, a written statement that states who the licen-
see represents. That statement must be written in the contract.

Duties owed by the licensee when they are representing you:

Unless you both agree to additional duties in writing, the licensee who represents

you, owes you the following duties. And they may not waive these duties to you.

1 Not taking action that they know is adverse or detrimental to your interest

2 Disclosure of a conflict of interest to you in a timely manner (Note: a conflict of
interest is not showing you real estate not owned by you, or listing competing
properties, the representation of more than one person by the same licensee or
by different licensees working for the same broker; showing a property that you
are interested in to others; acting as a neutral licensee; disclosing confidential
information to the licensee's broker for the purpose of seeking advice or assis-
tance)

3 Advising you to obtain expert advice on a matter that relates to the real estate
transaction that is beyond their expertise

4 Not disclosing confidential information from or about you without your written
consent, except under subpoena or another court order, even after termination of
the relationship with you

5 Ifyou are the seller or lessor, unless you agree in writing, making good faith and
continuous efforts to find a buyer or lessee for the property, except that the licen-
see is not required to seek additional offers while the property is subject to an
existing contract

6 Ifyou are a buyer or lessee, unless you otherwise agreed to in writing, making a
good faith and continuous effort to find real estate to buy or lease, except that
the licensee is not obligated to seek additional property for you while you are a
party to an existing contract or are they obligated to show you property for which
there is not a written agreement to pay the licensee

| have read and acknowledge the above paragraph:
Date: Time:

(Continuedonpope })
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(Continued from page 2]

Duties not owed by the licensee:
Unless otherwise agreed, a real estate licensee does not owe a duty to a person

with whom the licensee has establish a license relationship to:

1 conductan independent inspection of the real estate that is the subject of your
relationship

2 Conduct and independent investigation of a person’s financial condition

3 Independently verify the accuracy or completeness of a statement made by a
party to a real estate the transaction or by a person reasonably believed by the

license to be reliable
Ime%dakwhgatedne[ﬂw |
ne

Designated licensee relationship:

A broker may have a different designated licensee working for the seller or lessor,
and for the buyer or lessee in the same real estate transaction without creating dual
agency or a conflict of interest. Unless the broker is a designated licensee, the rela-
tionship established between you and designated licensee does not extend to the
broker. The extent of the relationship between the designated licensee must be dis-

closed to you in the real estate transaction.

Duties of a neutral licensee:
Unless additional duties are agreed to in a written docurzwﬁt signed by the n_eutralk

licensee anﬁ all parne the duties of a neutral licensee EN ONe 11Censee IS WOrk-
mg W|th bOt S|deS |n e transaCtlonS are limited to the duties already established

for a licensee and the following duties:
1 Not to take action that the neutral licensee knows is adverse or detrimental to the

parties to the transaction or to whom the neutral licensee provides services

2 To disclose a conflict of interest in a timely manner

3 To advise all parties to obtain expert advice on a matter relating to thetransac-
tion that is beyond their expertise

4 Not to disclose without written consent confidential information to another party
to whom the licensee is providing specific assistance (except under a subpoena
or another court order, even after the relationship terminates)

5 Not to disclose without the consent of the person to whom theinformation re-
lates, that someone is willing to pay more, or sell for less, or accept financing
terms other than what is offered. A neutral licensee does not violate their duties
if, with written consent, engages in the following conduct in a good faith effort to
assist in reaching final agreement in a real estate transaction: a) analyzing, pro-

viding information on, or reporting on the merits of the transaction to each party;
(Continued on page 4)
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(Continued from page Jj
b) discussing the price, terms, or conditions that each party would or should offer
or accept; or c) suggesting compromises in the parties respective bargaining po-

sitions.]

In a neutral licensee relationship, the knowledge of information of the licensee about
one client is not imputed to other clients or to other licensees who work for the same

broker.

| have read and acknowledge the above 1p_aragraphs: |
Date: Ime:

Compensation:

A broker may be compensated by any party to a transaction, by a third parly, or by
one or more of the parties to the transaction splitting or sharing the commission,
Compensation does not establish a relationship between the broker and the party
who pays. Licensees must inform all parties to a transaction who is paying within the

real estate contract.

Duration of the relationship:

A licensees relationship with you begins when they provide specific assistance and
continues until the earliest of the following events:

1 They complete the specific assistance

2 The relationship terms that you agreed to terminates

3 You and the licensee terminate by mutual agreement

4 One party gives notice to the other party terminating the relationship

The termination does not affect other contractual rights of the parties. And, except
as otherwise agreed to in writing, after termination the licensee still has the duties
for accounting for all money and other property received during the relationship and
not disclosing confidential information.

Vicarious liability:

You are not liable for an act, error, or omission of a licensee that arises out of the
licensee relationship unless you participated or authorized the act, error or omission
and then only to the extent of the participation or authorizations and, except to the
extent that you benefited for the act, error, or omission, and the court determines
that it is highly probably that the person claiming damages would be unable to en-

force ajudgment against the licensee.

Imputed knowledge and notice:
Unless otherwise you agree in writing, you are not considered to have knowledge or
notice of a fact known by a licensee of the other party, and conversely unless other-

wise agreed to in writing, the licensee does not have knowledge or notice of a fact
(Continued onpage 5)
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that is not actually known by the licensee.

Causes of action:

No one can bring an action against a neutral licensee for making a disclosure that

is required or permitted by law. In a civil action for the failure of a licensee to com-

ply with the provisions of these laws, the plaintiffs remedy is limited to the recovery
of actual damages. You may still take any other action or purse any other remedy
to which you may be entitled under law.

Policies, guidelines, and requirements:

A broker must have a written policy that identifies and describes the relationships
in which the broker and the licensees who work for them, practice. The broker has
the policy available to the Real Estate Commission and to the public upon request.

Exemption:
When a licensee proceeds specific assistance to a governmental agency or to a
corporation that issues publicly traded secures, the licensee is exempt from obtain-

ing signatures called for within this law.

| hereby acknowledge receiving and reading this pamphlet on the type
of relationships | may have with a real estate licensee (including a hro-

ker).

| understand and acknowledge that
(licensee) of (agency) will
be working with me as a , until and
unless the relationship is terminated or the status changes by prior

mutual agreement.

Signature:

Signature:

Date: Time:

DRAFT
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9

OF REAL EQTATE

This pamphlet describesyour legal rights in dealing
with a real estate broker or salesperson. Please read it
carefully before signing any documents.

The following is only a brief summary

OF THE ATTACHED LAW:

Section |I. Definitions. Defines the
specific terms used in the law.

Section 2. Relationships between
Licensees and the Public. States that a
licensee who works with a buyer or tenant
represents that buyer or tenant — unless the
licensee is the fisting agent, a seller’s sub-agent,
a dual agent, the seller personally or the parties
agree otherwise. Also states that in a transaction
involving two different licensees affiliated with
the same broker, the broker is a dual agent and
each licensee solely represents his or her client
— unless the parties agree in writing that both
licensees arc dual agents.

Section 3. D uties of a Licensee
GENERALLY. Prescribes the duties that are
owed by all licensees, regardless of who the
licensee represents. Requires disclosure of the
licensee’s agency relationship in a specific
transaction.

Section 4. Duties of a Seller's Agent.
Prescribes the additional duties of a licensee
-epresenting the seller or landlord only.

Section 5 Duties of a Buyer's Agent.
Prescribes the additional duties of a licensee
representing the buyer or renant only.

Section 6. D uties of a Dual Agent.
Prescribes the additional duties of a licensee
representing both parties in the same transac-
tion, and requires the written consent of both
parties to the licensee acting as a dual agent.

Section 7. Duration of Agency
RELATIONSHIP. Describes when an agency
relationship begins and ends. Provides that
the duties of accounting and confidentiality
continue after the termination of an agency
relationship.

Section 8. Compensation. .Allows brokers
to share compensation with cooperating brokers.
States that payment of compensation does not
necessarily establish an agency relationship.
Allows brokers to receive compensation from
more than one parry in a transaction with the
parties' consent.

Section 9. Vicarious Liability. Eliminates
the common law liabilirv of a party for the
conduct of the parry's agent or sub-agent, unless
the agent or sub-agent is insolvent. Also limits the
liability of a broker for the conduct of a sub-agent
associated with a different broker.

Section 10. Imputed Knowledge and
NOTICE. Eliminates the common law rule that
notice to or knowledge of an agent constitutes
notice ro or knowledge of the principal.

Section 1l1. Interpretation. This law
replaces the fiduciary duties owed by an agent
to a principal under the common law, to the
extent that it conflicts with the common law"

Windermere
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18.86.010. D efinitions.
Unless the context clearly requires otherwise, the definitions in this
" apply throughout this chapter.

A ncy relationship™ means the agency relationship created
un”-. this chapter or by written agreement between a licensee and
a buyer and/or seller relating to the performance of real estate
brokerage services by the licensee.

(2) "Agent” means a licensee who has entered into an agency
relationship with a buyer or seller.

(3) "Business opportunity” means and includes a business, business
opportunity, and goodwill of an existing business, or any one or
combination thereof.

(4) "Buyer” means an actual or prospective purchaser in a real estate
transaction, or an actual or prospective tenant in a real estate rental
or lease transaction, as applicable.

(5) "Buyer’s agent" means a licensee who has entered into an agency
relationship with only the buyer in a real estate transaction, and
includes sub-agents engaged by a buyers agent.

(6)"Confidential information” means information from or
concerning a principal of a licensee that:

(@) Was acquired by the licensee during the course ofan
agency relationship with the principal;
(b) The principal reasonably expects to be kept confidential;
(c) The principal has not disclosed or authorized to be
disclosed to third parties;
-ild, if disclosed, operate to the detriment of the
cipal; and
(e) jne principal personally would not be obligated to
disclose ro the other parry.

(7) "Dual agent” means a licensee who has entered into an agency
relationship with both the buyer and seller in the same transaction.

(S) "Licensee” means a real estate broker, associate real estate broker,
or real estate salesperson, as those terms are defined in Chapter
18.83 RCW.

(9) “Material fact" means information that substantially adversely
affects the value of the property or a party’s ability' to perform its
obligations in a real estate transaction, or operates to materially
impair or defeat the purpose of the transaction. The fact or
suspicion that the property’, or any neighboring property, is or was
the site of a murder, suicide or other death, rape or other sex crime,
assault or other violent crime, robbery or burglary’, illegal drug
activity, gang-related activity, political or religious activity, or other
act, occurrence, or use not adversely affecting the physical condition
of or title to the property is not a material fact.

(10) “Principal™ means a buyer or a seller who has entered into an
agency relationship with a licensee.

(11) "Real estate brokerage services" means the rendering of services
for which a real estate license is required under Chapter 18.85

p.,-w>

J estate transaction" or "transaction" means an actual or
prospective transaction involving a purchase, sale, option, or
exchange of any inrercst in real property or a business opportunity,
or a lease or rental of real property. For purposes of this chapter, a
prospective transaction does not exist until a written offer has been
signed by at least one of the parties.

(13) "Seller" means an actual or prospective seller in a real estate
transaction, or an actual or prospective landlord in a real estate rental
or lease transaction, as applicable.

(14) "Sellers agent" means a licensee who has entered into an acencv
relationship with only the seller in a real estate transaction, and
includes sub-agents engaged by a seller’s agent.

(15) “Sub-agent” means a licensee who is engaged to act on behalf
of a principal by the principal’ agent where the principal has
authorized the agent in writing to appoint sub-agents. m

Section T wo

1886020 Agency Relationship.

(1) A licensee who performs real estate brokerage services for a buyer
IS a buyer's agent unless the:

(@) Licensee has entered into a written agency agreement with the
seller, in which case the licensee is a seller's agent;

(b) Licensee has entered into a sub-agency agreement with the
seller's agent, in which case the licensee is a seller's agent;

(c) Licensee has entered into a written agency agreement with both
parties, in which case the licensee is a dual agent;

(d) Licensee is the seller or one of the sellers; or

(e) Parties agree otherwise in writing after the licensee has complied

with RCW 18.86.030(1)(0-

(2) In a transaction in which different licensees affiliated with

the same broker represent different parties, the broker is a dual
agent, and must obtain the written consent of both parties as
required under RCW 18.86.060. In such a case, each licensee shall
solely represent the party with whom the licensee has an agency
relationship, unless all parties agree in writing that both licensees
are dual agents.

(3) A licensee may work with a party in separate transactions
pursuant to different relationships, including, but not limited to,
representing a part)' in one transaction and at the same time not
representing that party in a different transaction involving that
parry, if the licensee complies with this chapter in establishing the
relationships for each transaction. m

Section T hree

1886030 D uties of a Licensee.

(1) Regardless of whether the licensee is an agent, a licensee owes to
all parties to whom the licensee renders real estate brokerage services
the following duties, which may not be waived:

(@) To exercise reasonable skill and care;

(b) To deal honestly and in good faith;

(c) To present all written offers, written notices andother written
communications to and from either party in atimelymanner,
regardless of whether the properry is subject to an existing
contract for sale or the buyer is already a party to an existing
contract to purchase;

(d) To disclose all existing material facts known by the licensee and
not apparent or readily ascertainable to a party; provided that
this subsection shall not be construed to imply any duty to
investigate matters that the licensee has not agreed to
investigate;

(c) To account in a timely manner for all money and property
received from or on behalf of cither parr)

(f) To provide a pamphlet on the law of real estate agency in the



form prescribed in RCW 18.86.120 to all parties to whom the
licensee renders real estate brokerage services, before the party
signs an agency agreement with the licensee, signs an offer in a
real estate transaction handled by the licensee, conscncs to dual
agency, or waives anv rights, under RCW 18.86.020(1 )(e),
'8,86.040(1)(c), 18.86.050(l)(e), or 18.86.060(2)(c) or (f)
chever occurs earliest; and

(9 isclose in writing to all parties to whom the licensee renders
...u estate brokerage services, before the party signs an offer in a
real estate transaction handled by the licensee, whether the
licensee represents che buyer, the seller, both parties, or neither
part)’. The disclosure shall be set forth in a separate paragraph
entitled “Agency Disclosure” in the agreement between the
buyer and seller or in a separate written document entitled
“Agency Disclosure.”

(2) Unless otherwise agreed, a licensee owes no duty to conduct an
independent inspection of the property or to conduct an indepen-
dent investigation of either party's financial condition, and owes no
duty to independently verify the accuracy or completeness of any.
statement made by cither parry or by any source reasonably believed
by the licensee to be reliable. *1

Section Four

18.86.040. Seller’s Agent — D uties.

(1) Unless additional duties arc agreed to in writing and signed by a
seller's agent, the duties of a seller's agent are limited to those set
forth in RCW 18.86.030 and the following, which may not be
waived except as expressly set forth in (e) of this subsection:

(P he loyal to the seller by taking no action that is adverse or
nental to the sellers interest in a transaction;
(b) .meiy disclose to the seller any conflicts of interest;

(c) To advise the seller to seek expert advice on matters relating to
the transaction that are beyond the agent's expertise;

(d) Not to disclose any confidential information from or about the
seller, except under subpoena or court order, even after
termination of the agency relationship; and

(e) Unless otherwise agreed to in writing after the seller’s agent has
complied with RCW 18.86.030(1)(f), to make a good faith
and continuous effort to find a buyer for the property; except
that a sellers agent is not obligated to seek additional offers to
purchase the property while the property is subject to an
existing contract for sale.

a) The showing of properties not owned by the seller to
prospective buyers or the listing of competing properties for
sale by a seller's agent does not in and of itself breach the duty
of loyalty to the seller or create a conflict of interest.

(b) The representation of more than one seller by different

licensees affiliated with the same broker in competing

transactions involving the same buyer does not in and of itself
breach the duty of loyalty to the sellers or create a conflict

of interest. B

Section Five

18.86.030. Buyer’s Agent — D uties.

(1) Unless additional duties are agreed to in writing signed by a
buyer's agent, the duties of a buyer’ agent are limited to those set
forth in RCW 18.86.030 and the following, which may not be
waived except as expressly set forth in (e) of this subsection:

(@) To be loyal to the buyer by taking no action that is adverse or
detrimental to the buyers interest in a transaction;

(b) To timely disclose to the buyer any conflicts of interest;

(c) To advise the buyer to seek expert advice on matters relating
to the transaction that are beyond the agent's expertise;

(d) Nor to disclose any confidential information from or about
the buyer, except under subpoena or court order, even after
termination of the agency relationship: and

(c) Unless otherwise agreed to in writing after tI  buyer's agent
has complied with RCW 18.86.030(I)(f") of this act, to make
a good faith and continuous effort to find a property for the
buyer; except that a buyer's agent is not obligated to: (i) Seek
additional properties to purchase while the buyer is a party to
an existing contract to purchase; or (ii) show properties as to
which there is no written agreement to pay compensation to
the buyers agent.

Q) The showing of property in which a buyer is interested to
other prospective buyers by a buyers agent d->“s not in and
of itself breach the duty of loyalty to the buyer or create a
conflict of interest.

(b) The representation of more than one buyer by different
licensees affiliated with the same broker in competing
transactions involving the same property does not in and ot
itself breach the duty of loyalty to the buyers or create a
conflict of interest. B

Section Six

1886060 Dual Agent— D uties.

(1) Notwithstanding any other provisions of this chapter, a licensee
may act as a dual agent only with the written consent of both
parties to the transaction after the dual agenr has complied with
RCW 18.86.030 (1) (f). which consent must include a statement
of the terms of compensation.

(2) Unless additional duties are agreed to in writing signed by a
dual agent, the duties of a dual agent are limited to those set forth
in RCW 18.86.030 and the following, which may not be waived
except as expressly set forth in (e) and (f) of this subsection

(@) To take no action that is adverse or detrimental to either
parry’ interest in 3 transaction;

(b) To timely disclose to boch parties any conflicts of interest.

') To advise both parties to seek expert advice on matters relating
to the transaction that are beyond the dual agent's expertise.

(d) Not to disclose any confidential information from or about
either party, except under subpoena or court order, even after
termination of the agency relationship;

(e) Unless otherwise agreed to in writing after the dual agent has
complied with RCW 18.86.030 (I)(f), to make a good faith
and continuous effort to find a buyer for the property; except
that a dual agent is not obligated to seek additional offers to
purchase the propern' while the property is subject to an
existing contract for sale; and



(0 Unless o'AeriU-. agreed to in writing after the dual agent has
complied with RCW 18.86.030 (I1)(f), to make a good fuith
and continuous effort to find a property for the buyer; except
that a dual agent is not obligated to: (i) Seek additional
properties to purchase while the buyer is a party to an existing
montract to purchase; or (ii) show properties as to which there

no written agreement to pay compensation to the dual agent.

(@) The showing of properties not owned by the seller to prospective
buyers or the listing of competing properties for sale by a dual
agent does not in and of itself constitute action that is adverse or
detrimental to the seller or create a conflict of interest.

(b) The representation of more than one seller by different licensees
affiliated with the same broker in competing transactions
involving the same buyer does not in and of itself constitute
action that is adverse or detrimental to the sellers or create a

conflict of interest.

4

(@) The showing of properry in which a buyer is interested to other
prospective buyers or the presentation of additional offers to
purchase property while the property is subject to a transaction
by a dual agent does not in and of itself constitute action that is
adverse or detrimental to the buyer or create a conflict of interest.

(b) The representation of more than one buyer by different
licensees affiliated with the same broker in competing
transactions involving the same property does not in and of
itself constitute action that is adverse or detrimental to the
buyers or create a conflict of interest. m

A ction Seven

i*.0d.070. Duration of Agency Relationship.

(1) The agency relationships set forth in this chapter commence

at the time that the licensee undertakes to provide real estate brokerage
services to a principal and continue until the earliest of the following:

(@) Completion of performance by the licensee;

(b) Expiration of the term agreed upon by the parties; or

(c) Termination of the relationship by mutual agreement of the
parties; or

(d) Termination of the relationship by notice from either part)’ to
the other. However, such a termination does not affect the
contractual rights of either party.

(2) Except as otherwise agreed to in writing, a licensee owes no

further duty after termination of the agency relationship, other

than the duties of:

(@) Accounting for all moneys and property received during the
relationship; and

(b) Not disclosing confidential information. H

Section Eight

18.86.080. Compensation.
"' any real estate transaction, the broker’s compensation may
by the seller, the buyer, a third part)’, or by sharing the
isarion between brokers.

(2) An agreement to pay or payment of compensation docs not
establish an agency relationship between the party who paid the
compensation and the licensee.

(3) A seller may agree that a sellers agent may share with another
broker the compensation paid by the seller.

(4) A buyer may agree that a buyer's agent may share with another
broker the compensation paid by the buyer.

(5) A broker may be compensated by more than one part)- for real
estate brokerage service., in a real estate transaction, if those parties
consent in writing at or before the time of signing an offer in the
transaction.

(6) A buyer's agent or dual agent may receive compensation based
on the purchase price without breaching any duty to the buyer.

(7) Nothing contained in this chapter negates the requirement that
an agreement authorizing or employing a licensee to sell or purchase
real estate for compensation or a commission be in writing and
signed by the seller or buyer. m

Section N ine

18.86.090. Vicarious Liability.
(1) A principal is not liable for an act. error, or omission by an agent
or sub-agent of the principal arising out of an agency relationship:

(@) Unless the principal participated in or authorized the act, error,
or omission; or

(b) Except to the extent that: (i) The principal benefited from the
act, error, or omission; and (ii) the court determines that it is
highly probable that the claimant would be unable to enforce a
judgment against the agent or sub-agent.

(2) A licensee is not liable for an act. error, or omission ofa
subagent under this chapter, unless the licensee participated in or
authorized the act, error, or omission. This subsection does not
limit the liability of a real estate broker for an act, error, or omission
by an associate real estate broker or real estate salesperson licensed

to that broker. M

Section T en

18.86.100. Imputed Knowledge and N otice.

(1) Unless otherwise agreed to in writing, a principal docs not have
knowledge or notice of any facts known by an agent or sub-agent of
the principal that are not actually known by the principal.

(2) Unless otherwise agreed ro in writing, a licensee does not have
knowledge or notice of any facts known by a sub-agent that arc not
actuallv known by the licensee. This subsection does not limit the
knowledge imputed to a real estate broker of any facts known by
an associate real estate broker or real estate salesperson licensed to

such broker. m

Section Eleven

Wiiiiiiiib i mit— — - — - — m— — — g

18.86.110. Application.

This chapter supersedes only the duties of the parties under the
common law, including fiduciary duties of an agent to a principal,
to the extent inconsistent with this chapter. The common law
continues to apply to the parties in all other respects. This chapter
does not affect the duties of a licensee while engaging in the
authorized or unauthorized practice of law as determined by the
courts of this state. This chapter shall be construed broadly. 11

WSC 11/97
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ALASKA ASSOCIATION OF REALTORS, INC.

741 S«sam Strivit, Suits 100 ¢ Anchor%ge Alwfca 99503
Telephone 907-503-7153 + Fax 907-663-8470

REALTOR ®

riniti. 1l

The Honorable Norm Rokeberg
Alaska House of Representatives
State Capitol Build %
JunequlAlaska 9980

RE: House Bill 29, relating to real estate licensee and real estate transactions

Dear Representative Rokeberg,

The Alaska Association of REALTORS and the following member Boards;

Anchorage Board of REALTOR
Greater Fairbanks Board of REALTORS

Kachemak Board of REALTORS
Kenal Penin O‘ula Boardo REALTORS

Kodlak Boar
Southeast Board o REALTORS
Valley Board of REALTORS

supports House Bill 29, which would update the agency statute to conform to current real
estate business practices.

The Association | hc, in favor of this prOpOS(Td legislation that would steﬁndge?hze the

dlsclosure form that IS used Yreales‘ate Icensees statewide. It would define specific
duties of |cens%es that are not currently In the statute, giving the consumers clearer
expectations and guidelines.

The Alaska Association 0f REALTORS encourages the passage of House Bill 29.

Sincerely,

Kathryn Clark
K

EAITORl n a ragiataiad mart, which Idandiiai a BrtMiwonal U

The Volce fo r Real Estate ™ |n Alaska rail HJIIU who suDurtbto lo a ilrtcl Coda of EUaea aa a mtmbai
ol tha NATIONAL ASSOCIATION OF REALTORS «
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ANCHORAGE BOARD

.. 741 Saiame Stre«t
of realtors; inc Sl 00
e et
REALTOR@ TiwVDfceforEs&te” inAnchordQe 2907 563-8476 Fax

Tuesday, February 10, 2004

The Honorable Lesil McGuire |
Chairwoman, Judiciary Committee
Alaska House of Representatives
State Capitol Building

Juneau AK. 99801

RE: House Bill 29, relating to real estate licensees and real estate transactions.

Dear Chairwoman McGuire,

The Anchora?e Board of Realtors Sngorts_ HB 29, which would update the agency
statute to conform to current real estate business practices.

gtg{g legislation will standardize the disclosure forms and requirements through out the

Ag[ents in all over the state would be required to use the same format for disclosure of
duties to the parties involved in a real estate transaction.

This will give the public more protection in real estate transactions, by providing clearer
expectations and guidelines.

The Anchorage Board of Realtors, Board of Directors unanimously encourages passage
of House Bill*29.

Please feel free to contact me should you have further questions.

Sincerely

President

cc; The Honorable Tom Anderson
The Honorable Les Gara

The Honoraple Max Gruenberg
The Honorable Jim Holm

The Honorable Dan O&g

The Honorable Norm Rokeberg
The Honorable Ralph Samuels

[m'“ lm"l ﬂ mmw W m aiaoocmhonor fcacwt
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® Prudential Prudential Vista Real Estate

4241 B Street
Anchorage, AK99503
Bus 907 562-6454
Fax 907 562-%485
] wwy.alaskahausohuniters.com
Representative Tom Anderson
State Capitol, Room 432
Juneau, AK 99801-1182

Dear Representative Anderson,

| amwriting to you in support of HB 29.1have been in the real estate mdustr?/ over 20
Years and have Seen the agency laws change from traditional agency where alf brokers in
he transaction represent the seller and the ouyer is left with no _reﬁres_entatlon atall to
buyer, seller, and dual agency. Although that was a step in the right direction for the
consumer, the way the law was written required a very cumbersome ritual for the real
estate salesperson to ?o through and it was a law that was little understood by both the
salesperson and the client. Most times the client would sign documents after having
agency explained by the salesman asjust another document that must be signed to
comPIete the transaction. They did not care about agency a5 such unless there was a
problem, then they hired an aftorney and tried to unravel the contract any way they could
and agency was aweak Jink that they could fall back on. We have never acted as agents
in the'sense of the definition, “ acting on behalf of another.” To do that would be more
like acting as an attorney in fact, which broker typically does not allow their salespeople

to do.

HB 29 was created over many hours by many people qukm% for away to comﬁlete a
transaction being fair to the parties and leaving,less liability Tor the paities on the table.
Attorneys have a hard time understanding thaf'in a real estate transaction, both parties can
win. There does not have to be an adversarial position between the buyer and seller to
conclude a successful transaction. HB 29 builds on this concept by allowing the
salesperson to act asa buyer licensee, seller licensee or neutral licensee, The
salesperson'sjob is to help a buyer and a seller close a transaction that both parties have

agreed to,

| ask that you and our other legislators heartily suppoit this bill to passage early in tire
2004 session.

Denny Wood, ABR, CRS, GRI
Sales Manager, Associate Broker
President Efect Alaska Association of Realtors

a Anndoeendefitiy cwwd and opeiatod mturJisr ol Tha Pnidociial Real Eitaio A uliaiEs. inc.
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ALASKA ASSOCIATION OF REALTORS, INC.
741 Sosama Stroat, Suits 100 « Anchorage. Alaska W603
Telephone M7-6W-7133 . Fa* 907-663-3478

REALTOR ®

February 3,2004

The Honorable Tom Anderson
Alaska House of Representatives
State Capitol Bundm?

Juneau, Alaska 9930

RE: House Bill 29, relating to real estate licensee and real estate transactions

Dear Representative Anderson,

The Alaska Association 0fREALTORS with over 1,100 members statewice supports
House Bill 29, which would update the agency statute to conform to current real estate

business practices.
The Association is in favor of this proposed legislation that would standardize the

disclosure form that is used b}/ real estate licensees statewide. It would define specific
duties of licensees that are not currently in the statute, giving the consuhners clearer

expectations and guidelines.

The Alaska Association 0f REALTORS encourages the passage of House Bill 29,
Sincerely,

Kathryn Clark

President

Cc; Representative Norm Rokeberg

. . REALTOR' It a rsgrttoisd mark which idsnufisa a piolssslonal In
| ™ ool |Uqa who sugscnbes t0 a strict Codﬁa o‘ Ethics as amsmlbor
The Voice for Rea! Estate in Alaska SI Iha NATIONAL ASSOCIATION OF REALTORS
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Subd'ect: RE: Be it resolved
ate: Wed, 04 Feb 2004 13:05:26 -0900
From Pe gyAnn McConnochie < eggzann@gm net>

Shawn C. Paul" <shawn@alas

a.com>

CC Sandy Eherenman <seherenman@alaskarealtors.com>, Amanda_Wilson@legis.state.ak.us,
Dave Feeken <dfeeken@alaska.net>
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Subject: Letter ofSupgort HB 29
ate: Mon, 19 Jan 2004 20:17:14 -0900

From: "David Feeken" <dfeeken@alaska.net> _
To: "Amanda Wilson" <amanda_wiLson@legis.state.ak.us>, “wendy mulder" <wendym@gci.net>

Honorable Representative Norman Rokeberg:

RE: Substitute HB 29

This proposed legislation will modernize and bring the statute in line with current real
estate business practices in this state and throughout the nation.

The current statute was put in place in 1990 in response to the public's demand for
buyer representation. Prior to 1990, due to common law and common business
practice all real estate licensees represented the seller, and the seller was
responsible for the actions of all licensees in the transaction. The buyers had no
representation in the transaction. The seller knew that the licensee was working on
their behalf; but few buyers understood that they were not represented or worse
thought the licensee was representing them. The buyers wanted representation, and

the seller did not want to be responsible for the actions of the licensee working with

the buyer. This practice was called Subagency. Subagency is not allowed in most

MLS systems today. The current statute simply informs the seller and the listing
agent that the buyers’'agent is representing the buyer, and the potential of dual
ager.cy when the listing brokerage firm is facilitating the purchase with the buyer.

The industry and the public, through education have grown in the last 13 years. The
proposed legislation will standardize the disclosure requirements and provide a
relationship disclosure form that will be used statewide by all licensees. The public

and licensee will have written in statute, the basic duties and responsibilities of all
licensees throughout the state. ThIS protect the public, giving the consuming

public clear expectations and guidelines.

The proposed legislation will also require brokers to have clear office policies in
place as guides to all agents within their offices. These policies will spell out the
way all representation will be done, and the procedures used to protect the

| of3 202004 750 AV
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confidentiality of the transaction. The proposed legislation will require the policy be
available for the public to view, in order to make informed decisions when choosing a

licensee.

Our goal with this legislation is to make the industry consistent throughout the state,
enabling the consuming public to make knowledgeable, informed decisions, and
provide a more efficient way for licensees to provide services to the public.

The proposed legislation will standardize the disclosure form that is used statewide
by all licensees. The public will see the duties and responsibilities of a licensee or
broker before looking at properties or giving confidential information. The proposed
legislation defines specific duties of licensees that are not current in statute,
therefore giving the consuming public clear expectations and guidelines.

Proposed legislation gives brokers the option of using designated agency to prevent
dual agency. When the listing agent is a different person than the buyers’agent
within the same firm, the broker can designate an agent representing the seller and a
different agent representing the buyer. Neutral Agency (Dual Agency) would only
occur when the listing agent is facilitating the transaction with the buyer. Most
brokerage firms currently have firewalls in place to control confidential information.

The members of our legislative committee would be happy to meet with you to
answer your questions and address any concerns you may have with this legislation.

Sincerely,

Dave Feeken
907-283-5888 0 907-252-0348 Cell
Industry Issues, Chairman

Legislative Committee, Chairman

20f3 V2204 750 AV
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4241 B Street
Anchorage, AK99503
Bus 907 562-6464
Fax 907 562-5405
) wwalaskahousehunters.com
Representative Norm Rokeberg
State Capitod, Room 214
Junau, AK 99801-1182

Dear Representative Rokeberg,

| am writing to you in support 0f HB 29.1have been in the real estate industry over 20
Years and have Seen the agency laws change from traditional agency where all brokers in
he transaction represent die séller and the buyer is left with no _reﬁres_enta_tlon atall to
buyer, seller, and dual agency. Although that was a step in the rignt direction for the
consumer, the way the law was written required a very cumbersome ritual for the real
estate salesperson'to PO through and it was a law that was little understood by hoth the
salesperson and the client. Most times the client would sign documents after having
agency explained by the salesman asjust another document that must be signed to
complete the transaction. They did not care about agencr as such unless there was a
problem, then they hired an aftorney and hied to unravel the contract any way they could
and agency was a weak link that they could an back on. We have never acted as agents
In the'sense of the definition, “acting on behalfofanother.” To do that would be more
like acting as an attorney in fact, which broker typically does not allow their salespeople

to do.

HB 29 was created over many hours by many people Iookmg? fcr away to comﬁlete a
transaction being fair to the parties and leaving less liability for the parties on the table.
Attorneys have & hard time understanding that'in areal estate transaction, both parties can
win. There does not have to be an adversarial position between the buyer and seller to
conclude a successful transaction. HB 29 builds on this concept by allowing the
salesperson to act as a buyer licensee, seller licensee or neutral licensee. The
salesperson'sjob is to help a buyer and a seller close a transaction that both parties have

agreed to.

| ask that you and our other legislators heartily support this bill to passage early in the
2004 session.

Sincerely,

Denny Wood, ABR, CRS, GRJ
Sales ManaPer, Associate Broker
President Elect Alaska Association of Realtors

a Anindependently w .cd end operated member of The Prudorrtial Real Estate Adfiliales. Inc
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January 19, 2004

The Honorable Norman Rokeberg
Alaska House of Representatives
State Capitol Bundma
Juneau, Alaska 99801

Dear Representative Rokeberg;

House Bill 29 is probably the most important PLece of Iegz|slat|on affecting the real
estate hrokerage industry in over a decade. It is supporied almost unanimously
by REALTORS ®, the Alaska Real Estate Commission and real estate licensees
throughout the State. |also support this legislation. , ,

The present statutes regarding real estate licensee disclosure of duties
and responsibilities became effective in January of 1991. There has been onl
minor modification.to the laws since then and the way real estate is transacte
has changed considerably. Most other states have modified their laws to reflect
these changes but Alaska has not,

In June of 2002 the Alaska Association of REALTORS ©formed a Task
Force, of which |was a member, to address this situation. After over a year of
extensive research, review and debate along with the input and consultation of
the Alaska Real Estate Commissjon, a consensus was reached. The result is HB
29 along with some Regulation changes that have been approved and are in the
process of bemg adorPted. , , , , ,

This legiSlation will benefit the public as well as the industry in that it more
clearly and concisely defines the duties, responsibilities and disclosures of all the

arties to g real estate transaction. ,
P Again, I'support HB 29 ang would be glad to try to answer any questions

ou or any of your colleagues may have.
Y Tﬂ)én(i( }//ou for yqu? e?tsorts gnda thank you for serving in the Legislature. |
understand and appreciate the sacrifice you'have to make.

m m . of alacka, inc.
2600 cordoya straat, suit* 100
anchorage, alaaka 99503
phone; (907) 276-2761
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MEMORANDUM
Date : 2/15/2004

To : The Honorable Representative Lesil McGuire
Chair-Judiciary Committee

From: Linda Garrison-Ovvner-Broker AAR #1 Buyers Agency
RE : SSHB 29/SPONSOR-REPRESENTATrVE ROKEBERG

SSHB 29 is slated for hearing Wednesday, 2/18/04 in Judiciary. SSHB29 deals
with the largest sale or purchase most people ever make. General background
information is attached regarding areas of concern (designated agency-undisclosed
dual agency/curtailing of Common Law of Agency/neutral facilitator, etc.);
however there are three concerns that are predominant..

1. During the hearing in Labor and Commerce, it was indicated that THERE HAS
NEVER BEEN A PUBLIC FORUM WHERE THE CONSUMERS OF ALASKA
COULD HEAR WHAT THIS BILL WILL DO TO REPRESENTATION FOR
THE PUBLIC/CONSUMER THE CONSUMER HAS HAD NO OPPORTUNITY
TO EXPRESS COMMENTS, CONCERNS OR ASK QUESTIONS.

During the hearing at L&C, AKPIRG INDICATED SOME CONCERNS ON
SSHB 29 AND REPRESENTATIVE ROKEBERG, AS THE SPONSOR OF
AETQ'INDTCATED THATTTEWOULD BE WILLING TO WORK WITH
AKPIRG ON CONCERNS ON SSHB29. Consequently, since it was
Representative Rokeberg’s suggestion himself, SSHB 29’s passage out of
Judiciary should be held until Representative Rokeberg and AKPIRG meet and
consumer concerns can be addressed. There is absolutely no rush to move such a
critical bill so quickly and, in fact, said quick movement flies in the face of
consumer protection and the promise made by the bill’s sponsor himself.

2. For the public’s protection, we should not give up Common Law of Agency.
Common Law of Agency should be maintained in its’ totality.

3. Although there is a notation ofa zero fiscal note, the preparation ofa pamphlet
for the consumer certainly would have some costs. And, in SSHB 29 each office
would have its’ own policy and procedure manual on how consumer representation
would be dealt with in each office. Certainly, said manuals need to be reviewed by
the Real Estate Commission (or the Real Estate Investigator) and the state Legal
Department for adherence to the statute and to avoid co

different proposals made by the many real estate office*



Sent By: AAR #1 BUVYER'S AGENCY; 907 2773443 ; Feb-15-04 7:17PM; Page

MEMORANDUM
Date : 2/14/2004

To . Honorable Representative Lesil McGuire
Chair - Judiciary Committee

From : Linda Garrison N
Consumer/Concerned Citizen
Owner/Broker - AAR Ul Buyers Agency

RE : HB29-SPONSOR-REPRESENTATIVE ROKEBERG

ARE YOU AWARE THAT A HAIRDRESSER IS REQUIRED TO HAVE 1650 HOURS QF
TRAININGéCLASSROOM AND “HANDS ON" EDUCATION) IN ORDER TO CUT YOUR
HAIR? ARE YOU AWARE THAT REAL ESTATE AGENTS ONLY NEED 20 EDUCATION
HOURS TO GET THEIR REAL ESTATE LICENSE AND TO WORK WITH CONSUMERS
ON WHAT IS PROBABLY THE LARGEST PURCHASE OR SALE OF THEIR LIVES?

MANY PEQOPLE BELIEVE THAT HB 29 IS HARMFUL TO THE CONSUMERS AND TO
THE BUYING AND SELLING PUBLIC. HB 29 (which is scheduled in Judiciary on Friday
2/18/04) s tainted with protections for real estate practitioners and is harmful to the consumers.

| respectfully request that you evaluate the points of HB 29 as indicated below Prlor to tire
2/18/04 teleconference and respectfully request that HB 29 not be passed out o committee. |
have a suggestion for this committee that has come from talking with the general public. I would
hope that you seriously look at their comments and recommendations.

HB 29 abrogates most of the common law of Agency - to the detriment of the consumer.

HB 29 weakens and, in some cases, eliminates fiduciary duties such as loyalty,
accountab|l|t}/, obedience, confidentiality, diligence, arid other fiduciary dutiés - to the

detriment of the consumer.

HB 29 establishes designated agency (a broker can designate one ?\?entllicensee in the office
to represent the seller and anothier to regresent the buyer.?\l DESIGNATED AGENCY 1S
NOTHING LESS THAN UNDISCLOSED DUAL AGENCY AND IS A SEMANTIC
SMOKESCREEN TO PROTECT AGENTS - TO THE DETRIMENT OF THE |
CONSUMER. Designated agency (undisclosed dual a?ency) also opens up damaging
conflicts to the consumer - for example, what if one of the agents so designated is _
experienced and the other agent designated is a new agent - the consumer (ouyer or seller) is
negatively affected. How does a Broker determine “equal agents.” All information of the
buyer or Seller would need to be kept under lock and key; nd discussing at sales meetings, no
discussion around water coolers. Not feasible and definitely - a detriment to the consumer.

HB 29 establishes another type of relationship - the neutral licensee relationship.
Establishing a “neutral” licensee regarding the largest purchase or sale of someone’s life - is

ludricous - to the detriment of the consumer.



Sent

By: AAR #1 BUYER'S AGENCY; 907 2773443

Feb-15-04 7:18PM ; Page 3/9

Page 2
RE : HB 29-SPONSOR-REPRESENTATIVE ROKEBERG

HB 29 calls for creation ofa “pamphlet,” b}/ the Real Estate Commission to be used
to inform the public of their options - a cost that doesn't need to exist as long as the current
Alaska statutes are enforced. (HOWEVER, IT IS NOTED THAT THIS IS AZERO

FISCAL NOTE),

HB 29 does not adequately define actions that create a conflict of interest - to the detriment
of the consumer.

1am sending just the initial pages signed by consumers indicating their concern on HB 29.
Additional sheets will be forthcoming.

From those consumers, | have received the following recommendation:

* DO _NOT SUPPORT HB 29- DO NOT PASS 11B 29 OUT
OF JUDICIARY

* INCREASE EDUCATIONAL HOURS NEEDED TO SECURE A
REAL ESTATE LICENSE - A MINIMUM OF 200 HOURS PRIOR TO

ISSUANCE OF A LICENSE.

* INCREASE EDUCATION NEEDED FOR RENEWAL OF
LICENSE TO A MINIMUM OF 50 HOURS EVERY TWO YEARS.

I’:IO%(F){SNOT ALLOWING GRANDFATHERING OF EDUCATION

*AT AMINIMUM, THIS BILL SHOULD ENCOMPASS THE
WORDING THAT IF THIS BILL JS IN CONFLICT WITH THE
COMMON LAW OF AGENC, THE COMMON LAW OF AGENCY 1S

TO PREVAIL.

An¥_bill regarding real estate should strongly involve increased,re,s_Fonsibility and

education placed on'real estate agents/licensecs - not less responsibility.

My clients consider the ramifications of this bill to be extremely negiative towars the
consumer. Thank-you for taking the time to evaluate this bill. "As always, should you have

questions, | may hé rerchcd in Anchorage at 907-272-8937.



Sent

By: MR #1 BUYER'S AGENCY;

common about courtesy in today's world
of instant gratification.

It takes just a few minutes to pick up
the phone to call a colleague and provide
feedback aftera showing. In addition, as
Aydt indicates, no rule requires us to
acknowledge receipt of calls and faxes,
but common courtesy dictates other-
wise. It never ceases to amaze me when
salespeople take shortcuts in represent-
ing the public.

Today, we're all reachable by the click of
a mouse. Still, nothing can take the place
of human courtesy, which is best ex-
pressed by the human voice.

Anna Far. . &> Anita M Farr Real Estate. B Paso, Texas

Dual agency in disguise

On Nov. 10, REALTOR' Magazine On-
line covered an agency panel that | partic-
ipated in during the Realtors* Confer-
ence & Expo. In the article, “Buyers Rep
Models Still Contentious Issue," | feel my
opinion was misstated. The quote attri-
buted to me was: “We need a new model
for agency in this country. Designated
agency is a baby step in the direction we
need to go.”

Although the portion addressing the
need for a new model for agency is true,
the last portion concerning designated
atrencv is completely contrary to what |
believe. Designated agency is camouflage
for dual agency, nothing more, nothing
less. The idea that a brokerage can trans-
ferthe agency relationships created by the
contractual agreements it has with con-
sumers down the line to licensees, who
are agents of the brokerage and not the
consumer, is ridiculous and will never
stand up in a courtroom.

TomEarly, ass", arumi. The Buyer’ Real Estate
Brokerage, Westerville, Ohio

Correction

In our "25 Most Influential People in
Real Estate” (December2003, page 41), the
names of Assist-2-Sell co-founder Mary
LaMercs-Pomin, marketing gurus Greg
Herder and Don Hobbs, and architect
Peter L Pfeiffer were incorrectly refer-
enced. Wc regret the errors.

Lettersare edited tor space and clarity. Publlcanon ota letter

doesn't constitute an endorsement o (lie writer's views by
(he Neitorei AssicatignOf ReAuosr or REALTCR* Magazine.

wwviv. RSALTOR org/realtomiaf!

907 2773443
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Top Agents Reveal 87 Ways To Make Over
$1 Million In Commissions On The Internet

like a unique
inside the

How would vyou
opportunity to "peck"
businesses of the top agents
and mortgage brokers in
North America to study how
they arc achieving very real
and incredible success using
the Internet? Now you can
and it won’t cost you a
penny!

In this book, you’ll learn
the closely-guarded Internet
marketing secrets and proven
moneymaking strategics of
North America’s top agents
and mortgage brokers.

As part of a limited prc-publicurion
run, were giving away copies of the new
book, 87 Ways to Make Otter
$1,000,000 Annually in Real Estate
Commissions on the Internet.

January 2004

Whether you currently have yonr
own website or not, these strategics
are sure to dramatically
increase your income. The
best part is that they are
easy and inexpensive to
implement and many of
them  will  put your
marketing on autopilot so
that you have more time

for other things.

While sup Iles last,_this
hook s T Y

E. We'il even pay to
have it shipped to you.

To r your free copy, Vvisit
WWW.gd.?WéyS COM or call our
24-hour toll-free voice message at
1-888-932-6309 ID#411 and leave

your name and address at the tone.

FEALTOR® Meggzine il


http://www.87ways.com
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Sent By: AAR #1 BUYER'S AGENCY;

BankRate.com article / also pitfalls of "Designated Ag

Linda S Garrison

From: Roy Flanders [flanders@ probuyer.com)
Sent: Sunday, August 24, 2003 3:12 AM

To: RealAgency@ yahoogroups.com
Cc: EBAForum-list@exclusivebuyersagents.com; maba@world.stckcprrf; trueagents@world.std.com

Subject: [EBAForum-list] BankRate.com article / also pitfalls of "Designated Agency"

Writer Chris Cruise with one of the better articles yet on Buyer Agency; it's on the "Real Estate Buying
Guide" at Bankrate.com. It's well worth a link on our sites.

Couple excerpts below, - /’/C<5X&E£ :

Roy
"tura fjto™ L / c x V s

<http://www.bankrate.com/brm/news/real-estate/agency l.asp>

Is 'your' agent really working for you?

By Christopher Cruise * Bankrate.com

You wouldn't — for a lot of good reasons — go into a
contested divorce proceeding without an attorney, or
worse, take the advice of your spouse's attorney.

Why, then, would you buy a home -- an adversarial
process regardless of how friendly everyone involved
In the transaction seems -- without someone on your
side?

Oh, you think home buyers have always had
representation? Well, think again.

CLIPPED FOR BREVITY - ARTICLE GOES ON TO DEAL WITH "DESIGNATED AGENCY"
HERE FLANDERS GETS HIS LICKS IN.] A

9/16/2003
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BankRate.com article / also pitfalls of "Designated Ag 3of4

both that the agent is not in a fiduciary relationship
with either party.

Perhaps the best way out of this dilemma is simply to
terminate your agreement with that buyer agent and
find another buyer agent not affiliated with that firm,
according to exclusive buyer agent Roy Flanders,
owner of ProBuyer Associates of Nantucket, Mass.

"Designated agency is a loser for consumers," says
Flanders,Tvho hasT5eenTicensed for 25 years and an
exclusive buyer agent for the past 10.

N

The designated agency or transaction broker concept,’
Flanders says, "is being pushed by the mega-brokers |
who want to keep both sides of the transaction,” and
works to the detriment of both seller and buyer. He

says keeping information private within an office is too

difficult. "

"Designated agency is nothing but a new way to
describe disclosed dual agency,"” he says. "It's really
nothing more than a more lofty sounding name to still
allow the mega brokers to capture a buyer and still do
an in-house sale and keep both sides of the transaction
and all of the commission. It is designed to circumvent
the potential loss of a buyer who wants true fiduciary

representation.”

9/16/2003
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Inman Real Estate News - Dual agency under attack r »
my 18 years' . . . .
exyperieynce the NAR its brokerage laws in 1994, when the transaction brokers, sub-agency, single
state and local Realtor agency and dual agency were first recognized. Its statutes were changed
associations have again earlier this year, when the state created designated agency.
always strongly
advocated their According to NAR, designated agency allows brokers to designate one agent
position against to represent the seller and another to represent the buyer without creating a
antitrust activities by dual agency relationship and theoretically without creating a conflict of
their members. interest.

Remember there are Prior to the designated agency law, ifa Colorado consumer hired an agent in
more than 900,000 a broker's office, all the agents in the office owed the consumer a fiduciary
Realtors at present. duty to represent his or her interests, said Fran Winston, chief enforcement
To imply that the few officer forthe Colorado Real Estate Commission.
incidences you cited
are a condemnation of  »pesignated brokerage allows me to enter into a brokerage relationship with a
our industry, and that = gjyen licensee,” Winston said. "The employing broker designates that agent ‘List &1
NAR is notconcerned a5 my agent. The relationship begins and ends with that agent and does not . :
is a bit farfetched. extend to the other agents in the office or that broker." | S%IGESJ(]I
,an
Warren J. Taubman When Colorado enacted designated agency, italso eliminated dual agency as
Coldwell Banker an option, Winston said. But itdoesn't stop one agent from handling both
Residential Brokerage  sides ofa real estate transaction, as long as the proper disclosures are made
Schaumburg, il to both parties.
Dear Editor: If Winston were an agent, "l can maintain my agency relationship with the
seller and treat the buyeras a customer,” she said. 'The customer
NAR's silence is relationship is a non-brokerage relationship." Colorado's recent changes to
clearly a policy that real estate brokerage laws and dual agency stem from the belief that dual
has been dictated agency is impossible. One person can't serve two masters, or in this case, the
down to the local buyer and the seller.
board level. "Entry
Only" or “Limited Designated agency, however, has plenty of opponents. Consumer advocate
Service” brokers doa  ftalpn Nader recently tried to stop Connecticut Ifom Enacting oeslgnatSd
disservice 1o agency, arguing that itwas a "a p.atant atiemprpyine real estate industiy to
everyone. To the dilute its obligations and loyalty to consumers while'still charging the same
public, they offer the dommHisluits “ v
illusion of a qualified
%onkeegfv;/r?élikc”‘lf%rrlng A similar fight is going on in Massachusetts, where the National Association of
requlatory oversiaht to Exclusive Buyer Agents is among the leading opponents of that state's
wr?ich reayl brokergs proposed designated agency law. NAEBA's Wemett thinks strong grassroots
subscribe. The opposition will successfully defeat it
practice cheapens the , , ,
value of brokers’ The mainstream real estate industry understands dual agency is under attack
services in the eyes of ~ aM Jiligr"wants itto go away" by creating'designated agency laws. *
the public and
provides no value or "Because real estate companies recognize the dangers of dual agency,
accountability. Itis a they're trying to, in essence, get out of the liability aspect of it by calling it
scam, but apparently something else," he said. "That something else is designated agency, and
one that is condoned designated agency is still dual agency,"
by NAR.
' Another problem with designated agency is that, in many real estate offices,
When Icomplained at  agents work very closely together and win often OVBffiKiT detail? ur
the local level. Iwas information involving a colleague's client.
informed thatthe local
MLS rules & _ ‘The only way that designated agency works is if there's protection of the
regulations committee jmdrmation.nwemett said. "You can't have open telephone conversafioris,
adopts rules sent by : : o
shared taxes...you have to protect all the inrormation, and that's simply not
TiappeningT* “ oL .
11/27/2003
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LETTERS TO THE
EDITOR

NAR quashes
competition

Re: 'Realtors.should
speak outagainst
antitrust

violations' (Nov. 25)

Dear Editor:
Enough is enough!

I'm beginning to
hecome quite annoyed
with Inman News and
its continued Realtor
bashing. You appear
to have a hidden
agenda thatis both
self-serving to you and
other non-real estate
companies that are
making every effort to
gain a larger portion of
our market share. In

http:/Awwv.inman.com/hstory.asp?ID=38283&CatType=R
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Dual agency under attack fage | oih
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!
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Dual agency under attack / ft* N T S //)fI(E/V(
- Story Tools

More states attempt designated . - Sponsonr) B
agency amid protests rg ! ]_31?}&{5]??‘5e " ’

W\ Comma!!! @) Reprint
Thursday. November 13, 2003 on Sipiy i
Inman News

— 1) NSeMCX

The concept of dual agency could3  * fslow death

nationwide as more states reconfigure laws involving

relationships between real estate brokers and consumers.

But some of those new laws don't prevent agents from the

same brokerage from handling opposite ends of real estate deals, and some
observers say consumers are still being hurt in the deal.

The new legislation has been prompted by concerns over dual agency and
what is perceived as an inherent conflict of interest when one real estate
broker represents both the buyer and the seller in a real estate transa~ction.

According to a recent National Association of Realtors survey, 90 percent of
U.S. states have changed their laws on real estate agency since 2000, with
69 percent making "substantive changes” in the past year. The laws involved
everything from consumer disclosures to confidentiality rules to inspection

duties and other issues.

Dual agency isamong the top reasons state laws
are being changed and Ithas been outlawed in
several states already.

Become a Member of
Inman News

* Access 30,000

Colorado, Florida and Kansas recently outlawed articles
dual agency, which NAR thinks could be a new m\ eekly print
trend. In its place, some states are enacting newsletter

* Special reports

* Reprint rights

+ Audio content

* Members discounts

designated agency laws. In fact, nearly half of all
states have provisions involving designated agents.
Yet disagreement continues over what this term
does and doesn't mean.

"It's smoke and mirrors," said Thomas Wemett, a  Sign up now!
"Rochester, N.Y., buyer's agent and president of the

National Association of Exclusive Buyers Agents, which is one of a number of
industry and consumer groups fighting designated agency bills in several

states.

One of those states is Colorado, which began making significant changes in

11/27/2003
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Sent By: AAR #1 BUYER'S AGENCY;
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Linda S Garrison

From. Sandy Jurich [Sandy@BuyGrsChoiceRealtyMichigan.com]
Sent: Friday, November 14, 2003 10:08 AM

To: EBAForum-list@exclusivebuyersagents.com
Subject: Re: response Dual Agency Under Attack-

Steele:
| doubt we'll ever find an attorney or enough buyers, or sellers for that matter, to bring down the house Why? Simply

hecause Designated Agency is all done "in house" and there is no way to gel it outside the walls of the big firms. Ofcourse,
y<s ad fknow that hie mutated names ot agency have not necessarily changed the behaviors of live so called agents This is
where the dam might be a bit shaky. A good lawsuit that is allowed outside the walls of the large brokerage house that is not
fejj SS by oilier local mega brokers, and maybe the inJe wm change, in tiic interim, it'sjust another lorm ot dual agency
Alterall, follow the commissions. Il the buyer met the listing itcallor at an open house and spilled all their financial and
motivational gllll Hist, tliLtl is lunii'd-ocm u .mnifl@agcmHhr Dr .. swgeiiTr-tvtijy-bijtlier? jJ —

Sandy

>>0Kk articie, but not strong enough on the perils of designated agency. IF more people understood it, it would
never have gotten as far as ithas Unfortunately, we. as Realtors, tend to take care of our own pockets well
before the public's.

I do have to give Inman credit for even letting Tom get some points in. And quoting Ralph Nader was good as
well. Of course, they let Colorado's yesperson get in the last word. And Co isn't even a "normal" form of

designated agency. It's a mutation of a mutation of a mutation

Interestingly enough I find the arguments for designated agency nothing more than the recycled arguments
used lor disclosed dual agency iu years ago, uut at least disclosed dual agencyTiad/has a legal basis.
Designated Agency did not exist in the real world of business or Common Law. Itwas made up.

It's so hard to show the public that DA is not a good alternative  How can we better show that it is ultimately
harmful to their pocketbook?

And Itill say legal attacks could bring this down like a house of cards. Too bad we don't have any lawfirms
that would like to make some serious money:>)

Steele V. Propp,

117142003
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FISCAL NOTE

STATE OFALASKA Fiscal Note Number:
2004 LEGISLATIVE SESSION Bill Version: SSHB29
() Publish Date:
Revision Date/Time (Note if correction): Dept. AffectecL DCED
Title Real Property Transactions/Licensees _RDU Occupational Licensing (117)
Component  Occupational Licensing
Sponsor Representative Rokeberg
Requester House Labor and Commerce Component No. 2360
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2005 FY2006  FY2007 FY2008 FY2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants &Claims

. Isce”an%ﬁAL OPERATING 00 00 00 00 00 00
CAPITAL EXPENDITURES

CHANGE INREVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 00 00 00 00 00 00
Estimate of any current year (FY2004) cost: - 00
Mark this box {X) if funding for this bill is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

IR LT

ANALYSIS: I\

SSHB 29 makes changes to practices conducted by real estate licensees. New funds are not required to
implement these changes.

Prepared by:  Jennifer Strickler, Administrative Manage Phone (907)465-2144
Division Occupational Licensing Date/Time 2/2/04 1:42 PM

Approved by: Edgar Blatchford, Commissioner Date 2/2/2004

Agency Department of Community & Economic Development

Page 1of 1

(Revised 9/2003 OMB)
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HOUSE BILL NO. 31 LINITIATIVE/REFERENDUM PETITIONS
"An Act relating to initiative and referendum petitions; and providing for an effective date."
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Date of Committee Action:

The STATE AFFAIRS Committee considered: HB 31

HOUSE BILL NO. 31 INITIATIVE/REFERENDUM PETITIONS

"An Act relating to initiative and referendum petitions; and providing for an effective date."

Recommends it be replaced with [ ]HCS or [ ] CSfor _( )
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An Initiative Petition Allowing Those Items Used with Marijuana Legal as Medicine or a Right To Privacy rCn yly +1/1/?-3

WHEREAS, in 1998, the Alaska voters overwhelmingly passed an initiative to allow the use of marijuana as medicine (Nov. 3, 1998 - Bill allowing medical use of marijuana [97PSDM],

131,586 voting yes versus 92,701 voting no);
WHEREAS, in 1975, the Alaska Supreme Court unanimously ruled that the Alaska constitutional right to privacy, Article 1, Section 22, included the right to use marijuana in one’s home

(Ravin v. State);

WHEREAS, in 1993, the Alaska Superior Court ruled that the Alaska constitution cannot be amended by initiative and that the right to privacy still included the right to use marijuana
(McNeil v. Slate);

WHEREAS it is in the best interests of the residents of the Municipality of Anchorage to use law-enforcement resources to pursue violent crime and to combat the growing threat of

terrorism;
THEREFORE, We, the undersigned registered voters of the Municipality of Anchorage, direct the Municipal Assembly to put the following charter amendment before the voters at the

next regular municipal election:
THE PROPOSITION: Shall Article Il of the Municipal Charter be amended to add the following section:
(14) The right to buy, sell, or possess those items which could be used to consume, grow or process marijuana for medicine, or as is in accord with the

right to privacy protected by Article 1, Section 22 of the Alaska Constitution.

ADDRESS RESIDENCE - MAILING VOTER ID #, or SS #, SIGNATURE EMAIL/PHONE

DATE PRINTED NAME
OR Date of Birth

The date of first circulation of this petition is November 16, 2001. The signatures on this petition must be secured within 90 days from the date of first circulation.
Please return petitions to Free Hemp In Alaska, 2603 Spenard Road, Anch., AK 99503 or 27S-4367(hemp ).



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

Mail Stop 3101

MEMORANDUM March 3, 2003

SUBJECT: Initiative and Referendum Petitions
(HB 31, Work Order No. 23-LS0201VA)

TO Representative Bill Williams
Attn: TimBr vy

FROM: Kathryn L. Kurtz
Legislative Counsel

You have requested a sectional summary o fthe above-described bill.

As apreliminary matter, note that a sectional summary of abill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation ofthe bill as it may apply to a particular set

of circumstances, please advise.

Section 1. Changes the statutory signature requirements for filing an initiative petition
with the lieutenant governor. Requires that the petition be signed by residents of at least
three-fourths ofthe house districts in the state (an increase from two-thirds), and requires
that the number of signatures from voters in each of those house districts be equal to at
least seven percent of the number of people who voted in that district in the preceding

general election.

Section 2. Makes the same changes as in section one to the corresponding statute

relating to referenda.

Section 3. Makes the act effective only if a constitutional amendment to the same effect

is passed by the voters at the 2004 general election.

Section 4. Makes the act effective the same date as the constitutional amendment, if the

act takes effect.

KLK:Imb
03-059.1mb
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Alaska State Legislature ) )
During Session:

Co-Chair erJ,SHAIe((%]It)OllJJ&
House Fnance Committee (907) 46327
Subcommittee Choir Fex (907) 465373
Environmental Conservation mﬁgﬁggka&tem
Courts Ketchikan, AK 92801
(9072474672
RyresativeVillianK. Williars Fax (30) 2586
April 23, 2003
MEMO
TO: Chair, Rep. McGuire & Members, House Judiciary Committee

FROM:  Representative Bill Williams / Aide Randy Ruaro
RE: CS for HB 31

The citizen initiative process is an important part of the Alaska scheme of
government. Because the initiative process is important, the Alaska
Legislature has broad authority to enact laws protecting its integrity and
reliability. Biddulph v. Mortham. 89 F.3d 1491, 1500 (11thCir. 1996), cert
denied, 519 U.S. 1151 (1997) (A state has “broad discretion in
administering its initiative process); Buckley v. American Const’1Law
Found, Inc., ?Stat_es_ “have considerable leeway toprotect the integrity and
reliability ofthe Initiative process, as they have with respect to election
processes generally.” Citing Biddulph with approval).

The Alaska legislature has exercised its broad authority to enact laws
regarding initiatives through 23 different sections of Article 1in Title 15 of
the Alaska statutes. Passage of the CS for HB 31 would simply be another
example of Alaska protecting the integrity of the initiative process.

In this instance, the Alaska Constitution is silent as to whether an initiative
petition must be si?ned by a certain number of qualified voters in each house
district. The Leﬂis ature 1s free to exercise its discretion to impose such a
requirement in the CS for 11B 31.

The CS for HB 31 protects the integrity and reliability of the initiative
process through an increase in the amount of voter education and support

CifmrenCoe  « Hollis ¢« Kediken <« MyesCuk -« Sxmen ¢ ThomeBy
Rogresafaive Bill Wllimm@egsSueakis
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that must occur before an initiative is placed on the ballot. Yet, the CS does
not require signatures from a greater number of districts than is already set
out in the Alaska Constitution.

As a final note, Alaska’s constitutional convention delegates were
ambivalent about direct democracy. They authorized its use on one hand but
limited its use on the other hand.

The initiative cannot be used to: amend the Constitution (Article XIII,
Section 1); dedicate revenues, make or repeal appropriations, create courts,
or enact local or special legislation (Article XI, Section 7); the legislature is
given an opportunity to pass its own version of an initiative proposal (Article
XI, Section 4); and the legislature may amend an initiated law after it Is
adopted by the voters (Article XI, Section 6). These Constitutional hedges
on the exercise of the initiative show a faith by the delegates in the
efficiency of the legislative process with open public hearings and debate
and a concern that the initiative would be exploited by special interests.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 123 6th St.,, Rm. 329

MEMORANDUM February 17, 2003

SUBJECT: Initiative Petition Requirements and the Constitution
(HIJR 5 (Work Order 23-LS0202\A))

TO: Representative Bill Williams
Attn: Tim Barry

P is'
FROM: Kathryn L. Kurtz
Legislative Counsel

You asked whether a constitutional amendment is necessary to effect the changes

proposed in this resolution.

Y ou suggested that perhaps the constitutional requirements relating to the distribution of
the required signatures on an initiative petition among districts could be seen as a floor
that could be supplemenied by additional statutory requirements. There is a reasonable
legal argument that leads to the opposite conclusion, that such additional statutory
requirements would not be permissible.

First, the Alaska Supreme Court has held that the right of initiative should be liberally
construed to permit exercise of that right. Thomas v. Bailey. 595 P.2d 1, 3 (Alaska
1979). Although that case dealt with appropriate subject matter for initiatives, the same
principle could be applied here to argue that increasing the requirements for filing an
initiative petition is an unconstitutional restriction ofthe right ofinitiative.

Second, the Alaska Supreme Court has held that the legislative qualifications provisions
o f the state constitution are exclusive, and cannot be supplemented by statute. Alaskans
for Legislative Reform v. State. 887 P.2d 960 (Alaska 1994) (invalidating an initiative
proposing term limits). The court's decision in this case was based in part on comments
by delegates to the constitutional convention indicating that they thought the
qualifications established in the constitution would be exclusive. By analogy, one could
argue that the signature requirements spelled out in the constitution for initiative petitions

are exclusive.

Finally, the framers of the constitution considered imposing more stringent signature
requirements, but did not adopt this course. The convention considered and rejected the
idea ofrequiring signatures from more than one voter in each o ftwo-thirds ofthe election
districts. Id. at 1180-1183. There was also considerable debate devoted to the percentage

o f districts signatures must be obtained from:



Representative Bill Williams
February 17,2003
Page 2

Kilcher: ...If Mr. Johnson's amendmentl should be adopted, would that
leave enough power to the legislature later on to determine the percentage
o f signatures require in each ofthe two-thirds ofthe legal subdivisions?

Johnson: Offhand, | would say no, but it seems to me that it might be
construed that if the legislature should determine later that each voting
precinct would have to produce a proportionate share of the signatures,
that might be in contravention o f the constitutionality. | am not enough of
a constitutional lawyer to know, but my offhand opinion is that this
provision as it is now before us would make it flexible, and if the
legislature attempted to put any restrictions on that flexibility, that it

would not be improper.

President Egan: Mr. Kilcher.

Kilcher: Personally | think that the legislature would be entitled to make
further specifications that are not limited by any of the constitutional
sections, and | hope that it will, and provided that I am right in my
assumption, | am in favor ofMr. Johnson's amendment.

Proceedings, Alaska Constitutional Convention, part I, page 1012 - 1013 (December 16,
1955). To put this discussion into context, apparently the committee that drafted the
section on initiatives initially proposed leaving any requirements for the geographic
distribution o f signatures up to the legislature. Id. at 1008.

Delegate Kilcher subsequently argued for less rigorous requirements:

Kilcher: ...it is only fair that we reduce the ‘'two-thirds' to 'one-half
because if those that are opposed now and in the future to the initiative
will have their way, they will have the legislature immediately to go about
and have strict procedures established, for instance that in two-thirds of all
the election districts we will have to have the full 15 per cent o f signatures
prorated in each district. | think the legislature will try to do that, and if
they try to do it, if it is unconstitutional, it will have to be the people who
go to the court and prove that such an act by the legislature would be
unconstitutional. | think the legislature would get away with it and I

wouldn't blame them for trying.

Id. at 1074.

1Mr. Johnson's amendment added the sentence "[tlhe petition shall contain signatures
from at least two-thirds of the election districts of the State." Proceedings, Alaska

Constitutional Convention, part Il, page 1008 (December 16, 1955).



Representative Bill Williams
February 17,2003
Page 3

Clearly, the framers anticipated that the legislature might at some point attempt to impose
more restrictions on the right of initiative. But the comments of Delegates Johnson and

Kilcher are rather equivocal as to the propriety o f legislative action in this area.

An effort to impose additional sighature requirements on the initiative process by
statutory means rather than constitutional amendment could well face a legal challenge,
and it is far from clear that it would survive. Hence my recommendation that you pursue

a constitutional amendment.

KLK:Imb
03-033.Imb
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907)460-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (507) 4652029 Juneau, Alaska 99801-1182
Mail Stop a101 Deliveries to: 129 6'h St., Rm, 329
MEMORANDUM April 23,2003
SUBJECT: Constitutionality of Changing Initiative Signature Requirements

without Amending the Constitution
(House Bill 31, Work Order 23-LS0201\D)

TO: Representative Bill Williams
Attn: iim Barry

FROM: Kathryn L. Kurtz
Legislative Counsel

You asked whether the \D draft of the above noted bill would be constitutional without a

constitutional amendment.
Article XI, sec. 3, Constitution ofthe State o f Alaska provides:

SECTION 3. Petition. After certification of the application, a petition
containing a summary of the subject matter shall be prepared by the
lieutenant governor for circulation by the sponsors. |f signed by qualified
voters, equal in number to ten per cent of those who voted in the
preceding general election and resident in at least two-thirds of the
house districts of the State, it may be filed with the lieutenant governor.

(emphasis added).

In my opinion, the \D draft still adds an additional requirement for initiative petitions.
The phrase "at least" in art. XI, sec. 3 refers to the number of house districts, not the
number of voters in each of those districts as in your bill. Although there is no Alaska
case law directly on point, and | can not predict with any certainty how an Alaska court
would rule on the issue, for the reasons outlined in my memo of February 17 relating to
HJR 5,1would still recommend pursuing a constitutional amendment in order to effect
the change in the bill draft, as a statutory change alone may prove insufficient.

KLKrmed
03-413.med



m m Frank H. Murkowski, Governor

DEPARTM ENT OF LAW I213.2034I?""o;(TI,,ID():Igl\aooND COURTHOUSE

JUNEAU, ALASKA 99811-0300

OFFICE OF THEATTORNEY GENERAL PHONE: (907)465-3600
FAX: (907)465-2520

April 14, 2003

Tim Barry
Aide to Representative Wiilliam K. Williams

State Capitol
Juneau, Alaska 99801

Re: Request for Opinion on HB 31, and HJR 5

Dear Mr. Barry:

Thank you for your letter dated April 1, 2003, to Deputy Attorney General
Scott Nordstrand on the above matter. The Deputy Attorney General has asked that |

respond to your request.

In your letter you asked for a legal opinion as to whether it is necessary to amend
the Alaska Constitution to accomplish the changes proposed by HB 31, and HJR 5. You
provided us with various materials in association with your request, including

1. areport and recommendations entitled “Initiative and Referendum in the 21d
Century,” prepared by the Initiative and Referendum Task Force o fthe

National Conference of State Legislatures;
2. excerpts ofthe minutes ofthe Alaska Constitutional Convention concerning

initiatives and referendum matters that you secured;

3. amemorandum that you prepared providing annotations for the excerpts from
the Constitutional Convention minutes;

4. acopy of apage numbered 175 that you identified as from “Alaska’s
Constitution - a Citizen’s Guide” by Gordon Harrison; and

5. amemorandum from Legislative Counsel Kathryn Kurtz, dated February 17,

2003, to Representative Bill Williams concerning initiative petition

requirements and the constitution.

We have reviewed the materials that you have provided and considered your request. On

balance, we believe that it is necessary to amend the Alaska Constitution in order to

accomplish the changes proposed by the bills in question.

It appears that the February 17,2003, memorandum from Legislative Counsel to
Representative William s addresses the same question that you have raised in your



Page 2
April 14, 2003

Tim Barry
Request for Opinion on HB 31 and HIJR 5

April 1, 2003, letter to Deputy Attorney General Nordstrand. We believe that the
memorandum prepared by Legislative Counsel on this matter sets out the correct analysis

and the correct answer to the question you pose.

The Alaska Supreme Court has held that the right of initiative should be liberally
construed to permit exercise ofthatright. See Thomas v. Bailey, 595 P.2d i, 3 (Alaska
1979). In light ofthe Thomas case, we are concerned that the Court would view an
increase in the requirements for filing an initiative petition such as those proposed in
HB 31, as an unconstitutional restriction ofthe right of initiative. Therefore, it would be
necessary to amend the Alaska Constitution in order to effect the changes set out in

HB 31. *

The constitutional convention minutes contain a large body of discussions on the
constitutional provisions concerning initiative and referendum. We do not view the
minutes from the convention as clearly establishing the right ofthe legislature to impose

additional requirements for filing an initiative petition such as those setoutin HB 31.

Thank you for providing us with the opportunity to express our opinion on this

matter. Please do not hesitate to contact me if you have further questions on this matter.
Sincerely

GREGG D. RENKES
ATTORNEY GENERAL

Sarah J. Felix
Assistant Attorney General

SJF/sro

cc: Mike Tibbies, Legislative Director
Office ofthe Governor

Scott Nordstrand, Deputy Attorney General

David Marquez, Assistant Attorney General

Legislative Liason

Deborah Behr, Legislation and Regulations Attorney

Department ofLaw
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CS FOR HOUSE BILL NO. 31( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES WILLIAMS, Meyer

A BILL
FOR AN ACT ENTITLED

"An Act relating to initiative and referendum petitions; and providing for an effective

date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA.:

* Section 1. AS 15.45.140 is amended to read:

Sec. 15.45.140. Filing of petition, (a) The sponsors must file the initiative
petition within one year from the time the sponsors received notice from the lieutenant
governor that the petitions were ready for delivery to them. The [, AND THE]
petition may be filed with the lieutenant governor only if it meets all of the
following requirements: it is [MUST BE] signed by qualified voters

(1) equal in number to at least 10 percent of those who voted in the

preceding general election”®

(2) [AND] resident in at least two-thirds of the house districts of the

state: and

(3) who, in each of the house districts described in (2) of this

_ -1- CSHB 31( )
New Text Underlined [DELETED TEXT BRACKETED]
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subsection, arc equal in number to at least seven percent of those who voted in
the preceding general election in the house district.
(b) If the petition is not filed within the one-year period provided for in (a) of
this section, the petition has no force or effect.
* Sec. 2. AS 15.45.370 is amended to read:
Sec. 15.45.370. Filing of petition. The sponsors may file the petition
(1) only within 90 days after the adjournment of the legislative session
at which the act was passed”®, and
(2) only if it_is signed by qualified voters
(A) equal in number to at least 10 percent of those who voted

in the preceding general election™

(B) [AND] resident in at least two-thirds of the house districts

of the state; and
(C) who, in each of the house districts described in (B) of
this paragraph, are equal in number to at least seven percent of those who

voted in the preceding general election in the house district.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSHB 31( ) _ -2-
New Text Underlined [DELETED TEXT BRACKETED]



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

Mail Stop 3101

MEMORANDUM March 3, 2003

SUBJECT: Initiative and Referendum Petitions
(HB 31, Work Order No. 23-LS0201\A)

TO: Representative Bill Williams
Attn: Tim Barry

FROM: Kathryn L. Kurtz
Legislative Counsel

You have requested a sectional summary ofthe above-described bill.

As apreliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation of the bill as it may apply to a particular set

ofcircumstances, please advise.

Section 1. Changes the statutory signature requirements for filing an initiative petition
with the lieutenant governor. Requires that the petition be signed by residents of at least
three-fourths of the house districts in the state (an increase from two-thirds), and requires
that the number of signatures from voters in each of those house districts be equal to at
least seven percent of the number of people who voted in that district in the preceding

general election.

Section 2. Makes the same changes as in section one to the corresponding statute

relating to referenda.

Section 3. Makes the act effective only if a constitutional amendment to the same effect
is passed by the voters at the 2004 general election.

Section 4. Makes the act effective the same date as the constitutional amendment, if the

act takes effect.
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