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individual may revoke the designation of an agent only by a signed writing or by
personally informing the supervising health care provider.

(b) An individual may revoke all or part of an advance health care diiective,
other than the designation of an agent, at any time and in any manner that
communicates an intent to revoke.

(c) A health care provider, agent, guardian, or surrogate who is informed of a
revocation shall promptly communicate the fact of the revocation to the supervising
health care provider and to any health care institution at which the patient is receiving
care.

(d) A decree of annulment, divorce, dissolution of marriage, or legal
separationrevokes a previous designation of a spouse as agent unlessotherwise
specified inthe decree or in a power of attorney for health care.

(e) An advance health care directive that conflicts with an earlier advance
health care directive revokes the earlier direcdve to the extent of the conflict.

Sec. 13.52.025. Rescission of withdrawal by agent. A person who has
withdrawn as an agent may rescind the withdrawal by executing an acceptance after
the date of the withdrawal. A person who rescinds a withdrawal shall give notice to
the principal if the principal is capable or to the principal's health care provider if the
principal is incapable.

Sec. 13.52.030. Decisions by surrogate, (a) Except in the case of mental
health treatment, a surrogate may make a health care decision for a patient who is an
adult or emancipated minor if an agent or guardian has not been appointed or the agent
or guardian is not reasonably available, and if the patient has been determined to lack
capacity by

(1) the primary physician, except in the case of mentalillness;

(2) acourt in the case of mental illness, unless the situation is an
emergency; or

(3) the primary physician or another health care provider in the case of
mental illness where the situation is an emergency.

(b) Except as provided for anatomical gifts in AS 13.52.170(b), an adult or

emancipated minor may designate an individual to act as surrogate by personally
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informing the supervising health care provider. In the absence of a designation, or if
the designee is not reasonably available, a member of the following classes of the
patient’s family who is reasonably available, in descending order of priority, may act
as surrogate:

(1) the spouse, unless legally separated;

(2) anadult child;

(3) aparent; or

(4) an adult sibling.

(c) If none of the individuals eligible to act as surrogate under (b) of this
section is reasonably available, an adult who has exhibited special care and concern
for the patient, who is familiar with the patient's personal values, and who is
reasonably available may act as surrogate.

(d) A surrogate shall communicate the surrogate’s assumption of authority as
promptly as practicable to the members of the patient's family specified in (b) of this
section who can be readily contacted.

(e) If more than one member of a class under (b)(2) - (4) of this section
assumes authority to act as surrogate, the members of that class do not agree on a
health care decision, and the supervising health care provider is informed of the
disagreement, the supervising health care provider shall comply with the decision of a
majority of the members of that class who have communicated their views to the
provider. If the class is evenly divided concerning the health care decision and the
supervising health care provider is informed of the even division, that class and all
individuals having a lower priority under (b)(2) - (4) of this section are disqualified
from making the decision, and the p nary physician shall make the decision based on
the best interests of the patient.

(f) A surrogate shall make a health care decision in accordance with the
patient's individual instructions, if any, and other wishes to the extent known to the
surrogate. Otherwise, the surrogate shall make the decision in accordance with the
surrogate's determination of the patient's best interest. In determining the patient's best
interest, the surrogate shall consider the patient's personal values to the extent known

to the surrogate.
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(9) A health care decision made by a surrogate fcr a patient is effective
without judicial approval.

(h) An individual may, at any time, disqualify another person, including a
member of the individual's family, from acting as the individual's surrogate by a
signed writing or by personally informing the supervising health care provider of the
disqualification.

(i) Unless related to the patient by blood, marriage, or adoption, a surrogate
may not be an owner, operator, or employee of a residential long-term health care
institution at which the patient is receiving care.

(J) A supervising health care provider may require an individual claiming the
right to act as a surrogate for a patient to provide a written declaration under penalty of
peijury stating facts and circumstances reasonably sufficient to establish the claimed
authority.

Sec. 13.52.040. Decisions by guardian, (a) A guardian shall comply with
the ward's individual instructions and may not revoke a ward’s advance health care
directive executed before the ward's incapacity.

(b) Unless there is a court order to the contrary, a health care decision of an
agent takes precedence over that of a guardian.

(c) Except as provided in (a) of this section, a health care decision made by a
guardian for the ward is effective without judicial approval.

Sec. 1352.050. Obligations of health care provider, (a) Before
implementing a health care decision made for a patient, a supervising health care
provider, if possible, shall promptly communicate to the patient the decision made and
the identity of the person making the decision.

(b) A supervising health care provider who knows of the existence of an
advance health care directive, a revocation of an advance health care directive, or a
designation or disqualification of a surrogate shall promptly record its existence in the
patient's health care record, shall request a copy if it is in writing, and shall arrange for
its maintenance in the health care record if a copy is furnished.

(c) A supervising health care provider who makes or is informed of a
determination that a patient lacks or has recovered capacity, or that another condition

CSHB 25( ) &
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exists that affects an individual instruction or the authority of an agent, a guardian, or a
surrogate,- shall promptly record the determination in the patient's health care recorc
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and communicate the determination to the patient, if possible, and to any person then
authorized to make health care decisions for the patient.

(d) Except as provided in (e) and (f) of this section, a health care provider or
institution providing care to a patient shall comply with

(1) an individual instruction of the patient and with a reasonable
interpretation of that instruction made by a person then authorized to make health care
decisions for the patient; and

(2) a health care decision for the patient made by a person then
authorized to make health care decisions for the patient to the same extent as if the

decision had been made by the patient while having capacity.

(e) A health care provider may decline to comply with an individual
instruction or a health care decision for reasons of conscience, except for a do not
resuscitate order. A health care institution may decline to comply with an individual
instruction or health care decision if the instruction or decision is contrary to a policy
of the institution that is expressly based on reasons of conscience and if the policy was
timely communicated to the patient or to a person then authorized to make health care
decisions for the patient.

() A health care provider or institution may decline to comply with an
individual instruction or a health care decision that requires medically ineffective
health care or health care contrary to generally accepted health care standards
applicable to the health care provider or institution.

(g) A health care provider or institution that declines to comply with an
individual instruction or a health care decision shall

(1) promptly inform the patient, if possible, and any person then
authorized to make health care decisions for the patient that the provider or institution
has declined to comply with the instruction or decision;

(2) provide continuing care to the patient until a transfer is effected;

and
(3) unless the patient or person then authorized to make health care

7 CSHB 25( )
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decisions for the patient refuses assistance, immediately make all reasonable efforts to
assist in the transfer of the patient to another health care provider or institution that is
willing to comply with the instruction or decision.

(n) Except as provided for civil commitments under AS 47.30.817, a health
care provider or institution may not require or prohibit the execution or revocation of
an advance health care directive as a condition for providing health care.

Sec. 1352.060. Do not resuscitate protocol and identification
requirements, (a) An attending physician may issue a do not resuscitate order for a
patient of the physician. The physician shall document the grounds for the order in the
patient's medical file.

(b) The department shall by regulation adopt a protocol, subject to the
approval of the State Medical Board, for do not resuscitate orders that set out a
standardized method of procedure for the withholding of cardiopulmonary
resuscitation by health care providers and health care institutions.

(c) The department shall develop standardized designs and symbols for do not
resuscitate identification cards, forms, necklaces, and bracelets that signify, when
carried or worn, that the earner or wearer is an individual for whom a physician has
Issued a do not resuscitate order.

(d) A health care provider other than a physician shall comply with the
protocol adopted under (b) of this section for do not resuscitate orders when the health
care provider is presented with a do not resuscitate identification, an oral do not
resuscitate order issued directly by a physician, or a written do not resuscitate order
entered on and as required by a form prescribed by the department.

(e) Notwithstanding (d) of this section, if an individual has made an
anatomical gift to occur at death and is in a hospital when a do not resuscitate order is
to be implemented for the individual, the do not resuscitate order may not be
implemented until the subject of the anatomical gift can be evaluated to determine if it
is suitable for donation.

() A physician may not revoke a do not resuscitate order at the request of a
person, and a person may not make a do not resuscitate order ineffective, unless the
person making the request or proposing to make the order ineffective is the person for

1 CSHB 25( ) L)
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whom the order has been issued. However, if the person for whom the order has been
issued is not capable of expressing an opinion on the subject, the request or proposal
may be made by the parent or guardian of the person for whom the order has been
issued if the person for whom the order has been issued is under 18 years of age.

Sec. 13.52.070. Health care information. Unless otherwise specified in an
advance health care directive, a person then authorized to make health care decisions
for a patient has the same rights as the patient to request, receive, examine, copy, and
consent to the disclosure of medical or other health care information.

Sec. 13.52.080. Immunities, (a) A health care provider or institution acting
in good faith and in accordance with generally accepted health care standards
applicable to the health care provider or institution is not subject to civil or criminal
liability or to discipline for unprofessional conduct for

(1) complying with a health care decision of a person apparently
having authority to make a health care decision for a patient, including a decision to

withhold or withdraw health care;
(2) declining to comply with a health care decision of a person based

on a reasonable belief that the person then lacked authority;
(3) complying with an advance health care directive and reasonably
assuming that the directive was valid when made and has not been revoked or

terminated;

(4) participating in the withholding or withdrawal of cardiopulmonary
resuscitation or other life-sustaining procedures under the direction or with the
authorization of a physician or upon discovery of do not resuscitate identification upon
an individual;

(5) causing or participating in providing cardiopulmonary resuscitation
or other life-sustaining procedures

(A) under AS 13.52.060(e) when an individual has made an
anatomical gift; or

(B) because an individual has made a do not resuscitate order
ineffective under AS 13.52.060(f) or another provision of this chapter; or

(6) acting in good faith under the terms of this chapter or the law of

9 CSHB 25( )
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another state relating to anatomical gifts.
(b) An individual acting as an agent, a guardian, or a surrogate under this

chapter is not subject to civil or criminal liability or to discipline for unprofessional
conduct for health care decisions made in good faith.

Sec. 13.52.090. Statutory damages, (a) A health care provider or institution
that intentionally violates this chapter is liable to the aggrieved individual or the
individual's estate for damages of $500 or actual damages resulting from the violation,
whichever is greater, plus attorney fees as provided by court rule.

(b) A person who intentionally falsifies, forges, conceals, defaces, or
obliterates an individual's advance health care directive or a revocation of an advance
health care directive without the individual's consent, or who coerces or fraudulently
induces an individual to give, revoke, or not to give an advance health care directive,
Is liable to that individual for damages of $2,500 or actual damages resulting from the
action, whichever is greater, plus attorney fees as provided by court rule.

Sec. 13.52.100. Capacity, (a) This chapter does not affect the right of an
individual to make health care decisions while having capacity to make health care
decisions.

(b) An individual is rebuttably presumed to have capacity to make a health
care decision, to give or revoke an advance health care directive, and to designate or
disqualify a surrogate.

(c) An individual who is a qualified patient, including an individual for whom
a physician has issued a do not resuscitate order, has the right to make a decision
regarding the use of cardiopulmonary resuscitation and other life-sustaining
procedures as long as the individual is able to make the decision. If an individual who
is a qualified patient, including an individual for whom a physician has issued a do not
resuscitate order, is not able to make the decision, the protocol adopted under
AS 13.52.060 for do not resuscitate orders governs a decision regarding the use of
cardiopulmonary resuscitation and other life-sustaining procedures.

Sec. 13.52.110. Status of copy. A copy of a written advance health care
directive, revocation of an advance health care directive, or designation or
disqualification of a surrogate has the same effect as the original.

CSHB 25( ) 10-
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Sec. 13.52.120. Effect of this chapter, (a) This chapter does not create a
presumption concerning the intention of an individual who has not made or who has
revoked an advance health care directive.

(b) Notwithstanding any other provision of law, if the withholding or
withdrawal of cardiopulmonary resuscitation or other life-sustaining procedures is
consistent with this chapter, death resulting from the withholding or withdrawal of
cardiopulmonary resuscitation or other life-sustaining procedures under a do not
resuscitate order, under the protocol for do not resuscitate orders established under
AS 13.52.060, or under a do not resuscitate identification found on an individual does
not, for any purpose, constitute a suicide or homicide.

(c) The issuance of a do not resuscitate order under this chapter, the
possession of do not resuscitate identification under this chapter, or the making of a
health care directive under this chapter does not affect in any manner the sale,
procurement, or issuance of a policy of life insurance, and does not modify the terms
of an existing policy of life insurance. A policy of life insurance is not legally-
impaired or invalidated in any manner by the withholding or withdrawal of life-
sustaining procedures from an insured individual or the withholding or withdrawal of
cardiopulmonary resuscitation from an individual who possesses do not resuscitate
identification or for whom a do not resuscitate order has been issued, notwithstanding
any term of the policy to the contrary.

(d) This chapter does not create a presumption concerning the intention or
intended treatment of an individual who does not have do not resuscitate
identification, has not executed a health care directive, or for whom a do not
resuscitate order has not been issued with respect to the use, withholding, or
withdrawal of cardiopulmonary resuscitation or other life-sustaining procedures.

(e) This chapter does not increase or decrease the right of an individual to
make decisions regarding the use of cardiopulmonary resuscitation or other life-
sustaining procedures as long as the individual is able to do so, and does not impair or
supersede any right or responsibility that a person has to effect the withholding or
withdrawal of medical care in a lawful manner.

(0 This chapter does not authorize mercy killing, assisted suicide, euthanasia,
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or the provision, withholding, or withdrawal of health care, to the extent prohibited by
other statutes of this state.

(g) This chapter does not authorize or require a health care provider or
institution to provide health care contrary to generally accepted health care standards
applicable to the health care provider or institution.

(h) This chapter does not authorize an agent or a surrogate to consent to the
admission of an individual to a mental health facility unless the individual's written
advance health care directive expressly so provides.

(i) This chapter does not affect other statutes of this state governing treatment
for mental illness of an individual involuntarily committed to a mental health facility.

Sec. 13.52.130. Prohibited requirements. As a condition of receiving or
being insured for health care services, a health care provider, a health care institution,
a health care service plan, an insurer issuing health insurance, a self-insured employee
welfare benefit plan, or a nonprofit hospital plan may not require an individual to
execute a health care directive, obtain a do not resuscitate order from a physician, or
possess do not resuscitate identification.

Sec. 13.52.140. Judicial relief. On petition of a patient, the patient's agent,
guardian, or surrogate, or a health care provider or institution involved with the
patient's care, the superior court may enjoin or direct a health care decision or order
other equitable relief. A proceeding under this section is governed by AS 13.26.165 -
13.26.320.

Sec. 13.52.150. Uniformity of application and construction. This chapter
shall be applied and construed to carry out its general purpose to make uniform the
law with respect to the subject of this chapter among states enacting it.

Sec. 1352.160. Do not resuscitate orders and identification of other
jurisdictions. A do not resuscitate order or a do not resuscitate identification
executed, issued, or authorized in another state or a territory or possession of the
United States in compliance with the law of that jurisdiction is effective for the
purposes of tins chapter.

Sec. 13.52.170. Persons who may make an anatomical gift, (a) A person
who is 18 years of age or older and who has capacity may make an anatomical gift to
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take effect upon the person's death of all or a part of the person’s body.

(b) Notwithstanding AS 13.52.030(b), when, in the priority list set out in this
section, there is not a person in a prior class who is available at the time of death, and
in the absence of actual notice of contrary indications by the decedent or actual notice
of opposition by a member of the same or a prior class, any of the following persons,
listed in order of priority, may make an anatomical gift of all or a part of a decedent's
body for a purpose specified in AS 13.52.220:

(1) the spouse;
(2) an adult son or daughter;
(3) aparent;
(4) an adult brother or sister;
(5) aguardian of the decedent at the time of death;
(6) another person authorized or under obligation to dispose of the

body.
(c) The persons authorized by (b) of this section may make the anatomical gift

after or immediately before death.

Sec. 13.52.180. Acceptance of anatomical gift.  If the donee of an
anatomical gift has actual notice of a contrary indication by the decedent or that a gift
by a member of a class identified in AS 13.52.170(b) is opposed by a member of the
same class or a prior class, the donee may not accept the gift. However, an anatomical
gift that is not revoked by the donor before death is irrevocable and does not require
the consent or concurrence of any person after the donor’s death.

Sec. 13.52.190. Examination authorized. An anatomical gift authorizes an
examination necessary to assure medical acceptability of the gift for the purposes
intended.

Sec. 13.52.200. Superiority of donee's rights. The rights of the donee
created by the gift are superior to the rights of other persons, except as provided for
autopsies under AS 13.52.270.

Sec. 13.52.210. Investigations by law enforcement and medical personnel.
Law enforcement or medical personnel who respond to the scene of an accident or
emergency involving the death of a person shall make a reasonable search for an
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anatomical gift document or other information identifying the bearer as a donor or as
an individual who has refused to make an anatomical gift. If the law enforcement or
medical personnel know that die person executed an anatomical gift, they shall inform
appropriate hospital personnel or an appropriate organization that arranges for or
otherwise handles anatomical gifts of the gift. Failure to make a reasonable search
required under this section is not a basis for civil or criminal liability but may be the
basis for appropriate disciplinary sanctions.

Sec. 13.52.220. Manner of making anatomical gifts, (a) An anatomical gift
may be made by will. If made by will, the gift takes effect upon the death of the
testator before probate. If the will is not probated or is declared invalid for
testamentary purposes, the gift, to the extent that it has been acted upon in good faith,
is valid and effective.

(b) An anatomical gift may be made by a document other than a will,
including an advance health care directive under AS 13.52.300. The gift takes effect
upon the death of a donor. The document, which may be a card designed to be carried
on a person, shall be signed by a donor, or by another person at the donor's direction,
although the execution of an advance health care directive under AS 13.52.010(b) may
not be done by one person at the direction of another person. If signed by another
person at a donor's direction, the signer shall sign in the presence of two persons or a
person who is qualified to take acknowledgments under AS 09.63.010. Delivery of
the document of an anatomical gift during a donor's lifetime is not necessary to make
the gift valid.

Sec. 13.52.230. Anatomical gifts without specified donees. An anatomical
gift may be made to a specified donee or without specifying a donee. If a donee is not
specified, the gift may be accepted by the attending physician as donee upon or after
the death of a donor. If the gift is made to a specified donee who is not available at the
time and place of death of a donor, the attending physician, upon or following the
death of a donor, in the absence of any express indication that the donor desired
otherwise, may accept the gift as donee.

Sec. 13.52.240. Anatomical gifts by other persons. An anatomical gift by a
person designated in AS 13.52.170(b) shall be made by a document signed by the
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person or made by the person’s telegraphic message, recorded telephonic message,
witnessed telephonic consent, or another recorded message.

Sec. 13.52.250. Delivery of document of an anatomical gift. If an
anatomical gift is made by a donor to a specified donee, the will, card, or other
document, or an executed copy of it, may be delivered to a donee to expedite the
appropriate procedure for removing or transplanting a part of the donor's body
immediately after death. Delivery of a document is not necessary for a valid gift. The
will, card, or other document, or an executed copy of it, may be deposited in a
hospital, bank, storage facility, or registry office to facilitate the procedure for

removing or transplanting a part of a donor's body after death. On the request of an

interested person on or after a donor's death, the person in possession of the document

shall produce the document for examination. In this section, the terms *“bank" and

"'storage facility" mean a facility licensed, accredited, or approved under the laws of
any state for storage of human bodies or parts of human bodies.

Sec. 13.52.260. Rights and duties at death, (a) The time of death shall be
determined by a physician who attends a donor at death, or, if a physician is not
attending a donor at death, by the physician who certifies the death. The physician
may not participate in the procedures for removing or transplanting a part of the body.

(b) A donee may accept or reject an anatomical gift. If a donee accepts a gift
of an entire body, a donee may, subject to the terms of the gift, authorize embalming
and the use of the body in funeral services. If a gift is of a part of the body, a donee,
upon the death of a donor and, before embalming, shall have the part removed without
unnecessary mutilation.

(c) After removal of the part of the body, custody of the remainder of the body
vests in the surviving spouse, next of kin, or a person other than the spouse or next of
kin who is authorized to dispose of the body. A person described in AS 13.52.170(b)
and the estate of a donor may not be held liable for the cost of an examination under
AS 13.52.190 or any costs related to the removal, storage, or transportation of an

anatomical gift.
Sec. 13.52.280. State autopsy laws. The provisions of AS 13.52.170 -

13.52.260 are subject to the autopsy provisions of AS 12.65.
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authorized in other states.

Sec. 13.52.280.  Recognition of anatomical gifts executed, issued, or
An anatomical gift executed, issued, or authorized in

another state in compliance with the law of that jurisdiction is effective for the

purposes of this chapter.

Sec. 13.52.300. Optional form. The following sample form may be used to
create an advance health care directive. The other sections of this chapter govern the
effect of this or any other writing used to create an advance health care directive. This
form may be duplicated. This form may be modified to suit the needs of the person, or
a completely different form may be used that contains the substance of the following

form or otherwise complies with this chapter:

I CSHB 25( )

ADVANCE HEALTH CARE DIRECTIVE
Explanation
You have the right to give instructions about your own health
care. You also have the right to name someone else to make health
care decisions for you. This form lets you do either or both of these
things. It also lets you express your wishes regarding the designation
of your health care provider. 1f you use this form, you may complete or
modify all or any part of it. You are free to use a different form if the
form contains the substance of this form or otherwise complies with the
requirements of AS 13.52.

Part 1 of this form is a power of attorney for health care. Part 1
lets you name another individual as an agent to make health care
decisions for you if you become incapable of making your own
decisions or if you want someone else to make those decisions for you
now even though you are still capable. You may name an alternate
agent to act for you if your first choice is not willing, able, or
reasonably available to make decisions for you. Unless related to you,
your agent may not be an owner, operator, or employee of a health care
institution where you are receiving care.

Unless the form you sign limits the authority of your agent,
your agent may make all health care decisions for you. This form has a

-16-
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place for you to limit the authority of your agent. You do not have to
limit the authority of your agent if you wish to rely on your agent for all
health care decisions that may have to be made. If you choose not to
limit the authority of your agent, your agent will have the right to

(@) consent or refuse consent to any care, treatment, service, or
procedure to maintain, diagnose, or otherwise affect a physical or
mental condition, including the administration or discontinuation of
psychotropic medication;

(b) select or discharge health care providers and institutions;

(c) approve or disapprove diagnostic tests, surgical procedures,
programs of medication, and do not resuscitate orders; and

(d) direct the provision, withholding, or withdrawal of artificial
nutrition and hydration and all other forms of health care; and

(e) make an anatomical gift following your death.

Part 2 of this form lets you give specific instructions for your
end-of-life health care. Choices are provided for you to express your
wishes regarding the provision, withholding, or withdrawal of
treatment to keep you alive, including the provision of artificial
nutrition and hydration, as well as the provision of pain relief
medication. Space is provided for you to add to the choices you have
made or for you to write out any additional wishes.

Part 3 of this form lets you express an intention to make an
anatomical gift following your death.

Part 4 of this form lets you make decisions in advance about
certain types of mental health treatment.

Part 5 of this form lets you designate a physician to have
primary responsibility for your health care.

Alter completing this form, sign and date the form at the end
and have the form witnessed by one of the two alternative methods
listed below. Give a copy of the signed and completed form to your
physician, to any other health care providers you may have, to any
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health care institution at which you are receiving care, and to any health
care agents you have named. You should talk to the person you have
named as your agent to make sure that the person understands your
wishes and is willing to take the responsibility.

You have the right to revoke this advance health care directive
or replace this form at any time, except that you may not revoke this
declaration when you are determined to be incapable by a court, by two
physicians, at least one of whom shall be a psychiatrist, or by both a
physician and a professional mental health clinician.

PART 1

DURABLE POWER OF ATTORNEY FOR HEALTH CARE DECISIONS

CSHB 25( )

(1) DESIGNATION OF AGENT: | designate the
following individual as my agent to make health care decisions for me:

(name of individual you choose as agent)
(address) (city) (state) (zip code)
(home phone) (work phone)
OPTIONAL.: If I revoke my agent's authority or if my agent is
not willing, able, or reasonably available to make a health care decision

for me, | designate as my first alternate agent

(name of individual you choose as fust alternate agent)
(address) (city) (state) (zip code)

(home phone) (work phone)

OPTIONAL: If I revoke the authority of my agent and first
alternate agent or if neither is willing, able, or reasonably available to
make a health care decision for me, I designa.e as my second alternate

-18-
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agent

(name of individual you choose as second alternate agent)
(address) (city) (state) (zip code)

(home phone) (work phone)
(2) AGENT'S AUTHORITY: My agent is authorized to

make all health care decisions for me, including decisions to provide,
withhold, or withdraw artificial nutrition and hydration, and all other
forms of health care to keep me alive, except as | state here:

(Add additional sheets if needed.)

(3) WHEN AGENT'S AUTHORITY BECOMES
EFFECTIVE: Except in the case of mental illness, my agent's authority
becomes effective when ray primary physician determines that | am
unable to make my own health care decisions unless I mark the
following box. In the case of mental illness, unless 1 mark the
following box, my agent's authority becomes effective when a court
determines |1 am unable to make my own decisions, or, in an
emergency, if my primary physician or another health care provider
determines | am unable to make my own decisions. If I mark this box [
], my agent's authority to make health care decisions for me takes effect
immediately.

(4) AGENTS OBLIGATION: My agent shall make
health care decisions for me in accordance with this power of attorney
for health care, any instructions | give in Part 2 of this form, and my
other wishes to the extent known to my agent. To the extent my wishes
are unknown, my agent shall make health care decisions for me in
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accordance with what my agent determines to be in my best interest. In
determining my best interest, my agent shall consider my personal
values to the extent known to my agent.

(5) NOMINATION OF GUARDIAN: If a guardian of
my person needs to be appointed for me by a court, 1 nominate the
agent designated in this form. If that agent is not willing, able, or
reasonably available to act as guardian, | nominate the alternate agents
whom | have named under (1) above, in the order designated.

PART 2
INSTRUCTIONS FOR HEALTH CARE

If you are satisfied to allow your agent to determine what is best
for you in making health care decisions, you do not need to fill out this
part of the form. If you do fill out this part of the form, you may strike
any wording you do not want. There is a state protocol that governs the
use of do not resuscitate orders by physicians and other health care
providers. You may obtain a copy of the protocol from the state
Department of Health and Social Services.

(6) END-OF-LIFE DECISIONS: I direct that my health
care providers and others involved in my care provide, withhold, or
withdraw treatment in accordance with the choice | have marked
below: (Check only one box.)

[ ]1(A) Choice To Prolong Life

| want my life to be prolonged as long as
possible within the limits of generally accepted health care
standards; OR

[ 1(B) Choice Not To Prolong Life

| do not want ray life to be prolonged if (i) I have
an incurable and irreversible condition that will result in my
death within arelatively short time; (ii) 1 become unconscious
and, to a reasonable degree of medical certainty, | will not
regain consciousness; or (iii) the likely risks and burdens of
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treatment would outweigh the expected benefits.

(7) ARTIFICIAL NUTRITION AND HYDRATION:
Artificial nutrition and hydrauon must be provided, withheld, or
withdrawn in accordance with the choice | have made in paragraph (6)
unless I mark the following box. If I mark this box [ ], artificial
nutrition and hydration must be provided regardless of my condition
and regardless of the choice I have made in paragraph (6).

(8) RELIEF FROM PAIN: If I mark this box [ ], |
direct that treatment to alleviate pain or discomfort should be provided
to me even if it hastens my death.

(9) OTHER WISHES: (If you do not agree with any of
the opdonal choices above and wish to write your own, or if you wish
to add to the instrucdons you have given above, you may do so here.) |

direct that

Conditions or limitadons:

(Add additional sheets if needed.)
PART 3
ANATOMICAL GIFT AT DEATH
(OPTIONAL)

If you are satisfied to allow your agent to determine whether to
make an anatomical gift at your death, you do not need to fill out this
part of the fonn.

(10) Upon my death: (mark applicable box)
[ 1 (A) I give any needed organs, tissues, or
other body parts, OR
{ 1 (B) Igive the following organs, tissues, or

other body parts only
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[ 1(C) My gift is for the following purposes
(strike any of the following you do not want):
() transplant;
(i) therapy;
(iii) research;
(iv) education;
PART 4
MENTAL HEALTH TREATMENT
This part of the declaration allows you to make decisions in
advance about mental health treatment. The instructions that you
include in this declaration will be followed only if a court, two
physicians that include a psychiatrist, or a physician and a professional
mental health clinician believe that you are incapable of making
treatment decisions. Otherwise, you will be considered capable to give

or withhold consent for the treatments.
If you are satisfied to allow your agent to determine what is best

for you in making these mental health decisions, you do not need to fill
out this part of the form. If you do fill out this part of the form, you

may strike any wording you do not want.
(11) PSYCHOTROPIC MEDICATIONS. If I become

incapable of giving or withholding informed consent for mental health
treatment, my wishes regarding psychotropic medications are as

follows:
| consent to the administration of the following

medications:

| do not consent to the administration of the

following medications:
Conditions or limitations:

(12) ELECTROCONVULSIVE TREATMENT. If |
become incapable of giving or withholding informed consent for
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mental health treatment, my wishes regarding electroconvulsive

treatment are as follows:
| consent to the administration of electroconvulsive

treatment.
| do not consent to the administration of

electroconvulsive treatment.
Conditions or limitations:

(13)ADMISSION TO AND RETENTION IN
FACILITY. If I become incapable of giving or withholding informed
consent for mental health treatment, my wishes regarding admission to
and retention in a health care facility for mental health treatment are as

follows:
| consent to being admitted to a health care facility

for mental health treatment for up to days.
| do not consent tobeing admitted to a health care

facility for mental health treatment.
Conditions or limitations:

OTHER WISHES OR INSTRUCTIONS

Conditions or limitations:

PART 5
PRIMARY PHYSICIAN
(OPTIONAL)
(14) 1 designate the following physician as my primary

physician:

23 CSHB 25( )
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(name of physician)

(address) (city) (state) (zip code)

(phone)
OPTIONAL: If the physician | have designated above is

not willing, able, or reasonably available to act as my primary
physician, | designate the followingphysician asmy primary physician:

(name of physician)

(address) (city) (tate) (zip code)

W W O N PO D DN N NN

| CSHB 25( )

(phone)
(15) EFFECT OF COPY: A copy of this form has the

same effect as the original.
(16) SIGNATURES: Sign and date the form here:

(date)(sign your name)

(print your name)

(address) (city) (state) (zip code)
(17) WITNESSES: This advance care health directive

will not be valid for making health care decisions unless it is
(A) signed by two qualified adult witnesses who
are personally known to you and who are present when you sign
or acknowledge your signature; or
(B) acKnowledged before a notary public in the

state.
ALTERNATIVENO. 1
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Witness

| swear under penalty of peijury under AS 11.56.200 that the
principal is personally known to me, that the principal signed or
acknowledged this power of attorney in my presence, that the principal
appears to be of sound mind and under no duress, fraud, or undue
influence, that | am not the person appointed as agent by this document,
and that | am not a health care provider or an employee of a health care
provider or facility. | am not related to the principal by blood,
marriage, or adoption, and, to the best of my knowledge, 1 am not
entitled to any part of the estate of the principal upon the death of the
principal under a will now existing or by operation of law.

(date)(signature of witness)
(printed name of witness)

(address) (city) (state) (zip code)
Witness

| swear under penalty of peijury under AS 11.56.200 that the
principal is personally known to me, that the principal signed or
acknowledged this power of attorney in my presence, that the principal
appears to be of sound mind and under no duress, fraud, or undue
influence, that | am not the person appointed as agent by this document,
and that I am not a health care provider, or an employee of a health care
provider or facility. | am not related to the principal by blood,
marriage, or adoption, and, to the best of my knowledge, | am not
entitled to any part of the estate of the principal upon the death of the
principal under awill now existing or by operation of law.

(date)(signature of witness)
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(printed name of witness)

(address) (city) (state) (zip code)
ALTERNATIVE NO. 2

State of Alaska
Judicial District
On this day of in the year
, before me,
(insert name of notary public) appeared

, personally known to me (or

proved to me on the basis of satisfactory evidence) to be the person
whose name is subscribed to this instrument, and acknowledged that

the person executed it.

Notary Seal

(Signature of Notary Public)
Sec. 13.52.390. Definitions. In this chapter, unless the context otherwise
requires,
(1) "advance health care directive' means an individual instruction or a

power of attorney for health care;

(2) "agent" means an individual designated in a power of attorney for
health care to make a health care decision for the individual granting the power;

(3) “anatomical gift" means an individual instruction that makes a gift
of all or a part of a person’s body;

(4) "best interest” means that the benefits to the individual resulting
from a treatment outweigh the burdens to the individual resulting from that treatment

and includes
(A) the effect of the treatment on the physical, emotional, and

cognitive functions of the patient;
(B) the degree of physical pain or discomfort caused to the

individual by the treatment or the withholding or withdrawal of the treatment;

CSHB 25( ) -26-
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(C) the degree to which the individual's medical condition, the
treatment, or the withholding or withdrawal of treatment, results in a severe
and continuing impairment;

(D) the effect of the treatment on the life expectancy of the

patient;
(E) the prognosis of the patient for recovery, with and without

the treatment;
(F) the risks, side effects, and benefits of the treatment or the

withholding of treatment; and

(G) the religious beliefs and basic values of the individual
receiving treatment, to the extent that these may assist in determining benefits
and burdens;

(5)  "capacity” means an individual's ability to understand the
significant benefits, risks, and alternatives to proposed health care and to make and
communicate a health care decision;

(6) “'cardiopulmonary  resuscitation” means cardiopulmonary
resuscitation or a component of cardiopulmonary resuscitation;

(7) "decedent™ means a deceased individual, stillborn infant, or fetus;

(8) "department™ means the Department of Health and Social Services;
(9) "donor'* means an individual who makes an anatomical gift;
(10) "do not resuscitate identification™ means an identification card,
form, necklace, or bracelet that carries the standardized design or symbol developed
by the department under AS 13.52.060 to signify, when carried or worn, that the
carrier or wearer is an individual for whom a physician has issued a do not resuscitate
orckr;

(11) "do not resuscitate order" means a directive from a licensed
physician that emergency cardiopulmonary resuscitation should not be administered to
a qualified patient;

(12) "emancipated minor' means a minor whose disabilities have been
removed under AS 09.55.590 or who has arrived at the age of majority as determined

under AS 25.20.020:
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(13) "generally accepted health care standards" includes the protocol
for do not resuscitate orders that is adopted under AS 13.52.060;

(14) "guardian" means ajudicially appointed guardian or conservator
having authority to make a health care decision for an individual;

(15) "health care means any care, treatment, service, or procedure to
maintain, diagnose, or otherwise affect an individual's physical or mental condition;

(16) "health care decision means a decision made by an individual or
the individual's agent, guardian, or surrogate regarding the individual’s health care,

including
(A) selection and discharge of health care providers and

institutions;
(B) approval or disapproval of diagnostic tests, surgical

procedures, programs of medication, and do not resuscitate orders;
(C) direction to provide, withhold, or withdraw artificial

nutrition and hydration if withholding or withdrawing artificial nutrition,
artificial hydration, or artificial nutrition and hydration is in accord with
generally accepted health care standards applicable to health care providers or
institutions; and

(D)  the administration or withdrawal of psychotropic
medications, the use of electroconvulsive treatment, and the admission to a
mental health facility;

(E) making an anatomical gift at death;

(17) "health care institution™ means an institution, facility, or agency
licensed, certified, or otherwise authorized or permitted by law to provide health care
in the ordinary course of business;

(18) "health care provider" means an individual licensed, certified, or
otherwise authorized or permitted by law to provide health care in the ordinary course
of business or practice of a profession;

(19) "hospital' means

(A) ahospital licensed, accredited, or approved under the laws

of a state; or

CSHB 25( ) -28-
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(B) a hospital operated by the United States government or
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subdivision of the United States government;
(20)  “individual instruction means an individual's direction
concerning a health care decision for the individual;
(21)  “life-sustaining procedures” means medical procedures or
interventions that, when administered to a qualified patient, will serve only to prolong

the dying process;
(22) "mental health facility" has the meaning given to "designated

treatment facility" in AS 47.30.915;
(23) "part" means organs, tissues, eyes, bones, arteries, blood, fluids,

or another portion of a human body;

(24) "person” means an individual, corporation, business trust, estate,
trust, partnership, association, joint venture, government, governmental subdivision,
agency, instrumentality, or another legal or commercial entity;

(25) "physician" means an individual authorized to practice medicine
or osteopathy under AS 08.64;

(26) "'power of attorney for health care™ means the designation of an
agent to make health care decisions for the individual granting the power;

(27)  "primary physician means a physician designated by an
individual, or by the individual's agent, guardian, or surrogate, to have primary
responsibility for the individual's health care or, in the absence of a designation or if
the designated physician is not reasonably available, a physician who undertakes the
responsibility;

(28) "qualified patient" means a patient who has been determined by
the attending physician to be in a terminal condition; in this paragraph, "'terminal
condition' means a progressive incurable or irreversible condition that, without the
administration of life-sustaining procedures, will, in the opinion of two physicians,
when available, who have personally examined the patient, one of whom must be the
attending physician, result in death within a relatively short time;

(29) "reasonably available™ means able to be contacted with a level of
diligence appropriate to the seriousness and urgency of a patient’s health care needs,

-29- C5HB 25( )

Text Underlined [DELETED TEXT BRACKETED]



LOCD\ICDC)‘I-&QOI\JH

W W N D NN NN D N NN
PO o ®uTo g RrRoNNR,R oS EREBEBEREERS

WORK DRAFT WORK DRAFT 23-LS0137\H

and willing and able to act in a timely manner considering the urgency of thepatient's

health care needs;
(30) “state" means a state of the United States, the District of

Columbia, the Commonwealth of Puerto Rico, or a territory or insular possession
subject to the jurisdiction of the United States;

(31) "supervising health care provider" means the primary physician or
the physician's designee, or the health care provider or the provider'sdesignee who has
undertaken primary responsibility for an individual's health care;

(32) "surrogate” means an individual, other than a patient’s agent or
guardian, authorized under this chapter to make a health care decision for the patient.

Sec. 13.52.195. Short title. This chapter may be cited as the Health Care

Decisions Act.

* Sec. 4. AS 18.65.311 is amended to read:

Sec. 18.65.311. Anatomical gift [OR LIVING WELL DOCUMENT], (a)
The department shall provide, at the time that an identification card is issued, a foim
for a document by which the card holder may make an anatomical gift under AS 13.52
[AS 13.50 (UNIFORM ANATOMICAL GIFTS ACT) OR A LIVING WILL UNDER
AS 18.12 (LIVING WILLS AND DO NOT RESUSCITATE ORDERS)]. The
document (1) may not be larger than an identification card, (2) must contain sufficient
space for the signature of two witnesses [OR A PERSON WHO IS QUALIFIED TO
TAKE ACKNOWLEDGMENTS UNDER AS 09.63.010], and (3) [MUST USE THE
FORMS AND DESIGNS DEVELOPED UNDER AS 18.12.037, AND (4)] must
provide a means by which the card holder may cancel the gift [OR THE LIVING
WILL]. If the document is executed by the applicant, it shall be sealed in plastic and
attached to the identification card. [A SYMBOL DEVELOPED UNDER
AS 18.12.037 INDICATING THE EXISTENCE OF THE ANATOMICAL GIFT OR
LIVING WILL DOCUMENT MUST BE DISPLAYED IN THE LOWER RIGHT-
HAND CORNER ON THE FACE OF THE IDENTIFICATION CARD.]

(b) An employee of-the department who processes an identification card
application, other than an application received by mail, shall ask the applicant orally
whether the applicant wishes to execute an anatomical gift [OR A LIVING WILL].
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The department shall, by placement of posters and brochures in the office where the
application is taken, and by oral advice, if requested, make known to the applicant the
procedure necessary to execute an anatomical [A] gift under AS 1352 [AS 13.50 OR
A LIVING WILL UNDER AS 18.12].

*Sec. 5. AS 28.10.021(c) is amended to read:

(c) An employee of the department who processes an application for
registration or renewal of registration, other than an application received by mail or an
application for registration under AS 28.10.152, shall ask the applicant orally whether
the applicant wishes to execute an anatomical gift [OR A LIVING WILL]. The
department shall make known to all applicants the procedure for executing an
anatomical [A] gift under AS 1352 (Health Care Decisions Act) [AS 13.50
(UNIFORM ANATOMICAL GIFTS ACT) OR A LIVING WILL UNDER AS 18.12
(LIVING WILLS AND DO NOT RESUSCITATE ORDERS)] by displaying posters
in the offices in which applications are taken, by providing a brochure or other written
information to each person who applies in person or by mail, and, if requested, by
providing oral advice.

*Sec. 6. AS 28.15.061(d) is amended to read:

(d) An employee of the department who processes a driver's license
application, other than an application received by mail, shall ask the applicant orally
whether the applicant wishes to execute an anatomical gift [OR A LIVING WELL].
The department shall make known to all applicants the procedure for executing an
anatomical [A] gift under AS13.52 (Health Care Decisions Act) [AS 13.50
(UNIFORM ANATOMICAL GIFTS ACT) OR A LIVING WILL UNDER AS 18.12
(LIVING WILLS AND DO NOT RESUSCITATE ORDERS)] by displaying posters
in the offices in which applications are taken, by providing a brochure or other written
information to each person who applies in person or by mail, and, if requested, by
providing oral advice.

*Sec. 7. AS 28.15.111(b) is amended to read:

(b) The department shall provide, at the time that an operator's license is
issued, a form for a document by which the owner of a license may make an
anatomical gift under AS 13.52 [AS 13.50 OR A LIVING WILL UNDER AS 18.12).
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The document (1) may not be larger than an operator's license, (2) must contain
sufficient space for the signature of two witnesses [OR A PERSON WHO IS
QUALIFIED TO TAKE ACKNOWLEDGMENTS UNDER AS 09.63.010], and (3)
[MUST USE THE FORMS AND DESIGNS DEVELOPED UNDER AS 18.12.037,
AND (4)] must provide a means by which the owner may cancel the anatomical gift
[OR THE LIVING WILL]. If the document is executed by the applicant, it shall be
sealed in plastic and attached to the license. [A SYMBOL DEVELOPED UNDER
AS 18.12.037 INDICATING THE EXISTENCE OF THE ANATOMICAL GIFT OR
LIVING WILL DOCUMENT MUST BE DISPLAYED IN THE LOWER RIGHT-
HAND CORNER ON THE FA" E OF THE DRIVER'S LICENSE ]
*Sec. 8. AS 47.30 is amended by adding a new section to article 9 to read:

Sec. 47.30.817. Advance health care directives. A health care provider or a
health care institution may not require or prohibit the execution or revocation of an
advance health care directive as a condition for admission, discharge, or providing
health care. In this section, "advance health care directive,” "health care institution,"
and "health care provider'' have the meanings given in AS 13.52.390.

*Sec. 9. AS 47.30.825(b) is amended to read:

(b) The patient and the following persons, at the request of the patient, are
entitled to participate in formulating the patient's individualized treatment plan and to
participate in the evaluation process as much as possible, at minimum to the extent of
requesting specific forms of therapy, inquiring why specific therapies are or are not
included in the treatment program, and being informed as to the patient's present
medical and psychological condition and prognosis: (1) the patient's counsel, (2) the
patient’s guardian, (3) a mental health professional previously engaged in the patient's
care outside of the evaluation facility or designated treatment facility, (4) a
representative of the patient's choice, (5) a person designated as the patient's agent or
surrogate [ATTORNEY-IN-FACT] with regard to mental health treatment decisions
under AS 13.52 [AS 13.26.332 - 13.26.358, AS 47.30.950 - 47.30.980, OR OTHER
POWER-OF-ATTORNEY], and (6) the adult designated under AS 47.30.725. The
mental health care professionals may not withhold any of the information described in
this subsection from the patient or from others if the patient has signed a waiver of
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1 confidentiality or has designated the person who would receive the information as an
2 agent or surrogate under AS 13.52 [ATTORNEY-IN-FACT] with regard to mental
3 health treatment.

4 *Sec. 10. AS 47.30.825(f) is amended to read:

5 (f) A patient capable of giving informed consent has the absolute right to
6 accept or refuse electroconvulsive therapy or aversive conditioning. A patient who
[ lacks substantial capacity to make this decision may not be given this therapy or
8 conditioning without a court order unless the patient expressly authorized that
9 particular form of treatment in an advance health care directive [A

10 DECLARATION] properly executed under AS 13.52 [AS 47.30.950 - 47.30.980] or

il has authorized an agent or surrogate under AS 13.52 [ATTORNEY-IN-FACT] to

12 make this decision and the agent or surrogate [ATTORNEY-IN-FACT] consents to

13 the treatment on behalf of the patient.

14 *Sec. 11. AS 47.30.836 is amended to read:

15 Sec. 47.30.836. Psychotropic medication in nonemergencies. An evaluation

16 facility or designated treatment facility may not administer psychotropic medication to

17 a patient in a situation that does not involve a crisis under AS 47.30.838(a)(1) unless

18 the patient

19 (1) has the capacity to give informed consent to the medication, as

20 described in AS 47.30.837, and givf*s that consent; the facility shall document the

21 consent in the patient's medical chart;

22 (2) authorized the use of psychotropic medication in an advance

23 health care directive [A DECLARATION] properly executed under AS 13.52

24 (AS 47.30.950 - 47.30.980] or authorized an agent or surrogate under AS 13.52

25 [ATTORNEY-IN-FACT] to consent to the use of psychotropic medication for the

26 patient and the agent or surrogate [ATTORNEY-IN-FACT] does consent; or

21 (3) is determined by a court to lack the capacity to give informed

28 consent to the medication and the court approves use of the medication under

29 AS 47.30.839.

30 *Sec. 12. AS 47.30.838(d) is amended to read:

3 (d) An evaluation facility or designated treatment facility may administer
I -33- CSHB 25( )
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psychotropic medication to a patient without the patient's informed consent if the
patient is unable to give informed consent but has authorized the use of psychotropic
medication in an advance health care directive [A DECLARATION] properly
executed under AS 13.52 [AS 47.30.950 - 47.30.980] or has authorized an agent or
surrogate under AS 13.52 [ATTORNEY-IN-FACT] to consent to this form of
treatment for the patient and the agent or surrogate [ATTORNEY-IN-FACT] does
consent,
* Sec. 13. AS 47.30.839(d) is amended to read:

(d) Upon the filing of a petition under (b) of this section, the court shall direct
the office of public advocacy to provide a visitor to assist the court in investigating the
issue of whether the patient has the capacity to give or withhold informed consent to
the administration of psychotropic medication. The visitor shall gather pertinent
information and present it to the court in written or oral form at the hearing. The
information must include documentation of the following:

(1) the patient's responses to a capacity assessment instrument
administered at the request of the visitor,

(2) any expressed wishes of the patient regarding medication,
including wishes that may have been expressed in a power of attorney, a living will,
an advance health care directive under AS 13.52, or oral statements of the patient,
including conversations with relatives and friends that are significant persons in die
patient's life as those conversations are remembered by the relatives and friends; oral
statements of the patient should be accompanied by a description of the circumstances
under which the patient made the statements, when possible.

* Sec. 14. AS 47.33.070(a) is amended to read:

(a) An assisted living home shall maintain, for each resident of the home, a
file that includes

(1) the name and birth date, and, if provided by the resident, the social
security number of the resident;

(2) the name, address, and telephone number of the resident's closest
relative, service coordinator, if any, and representative, if any;

(3) a statement of what actions, if any, the resident's representative is

CSHB 25( ) -34-
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authorized to take on the resident's behalf;
(4) acopy of the resident’s assisted living plan;
(5) acopy of the residential services contract between the home and

the resident;
(6) anotice, as required under AS 47.33.030, regarding the depository

in which the resident's advance payment money is being held;
(7)  written acknowledgment [ACKNOWLEDGEMENT] by the

resident or the resident's representative that the resident has received a copy of and has

read, or has been read the
(A) resident's rights under AS 47.33.300;

(B) resident's right to pursue a grievance under AS 47.33.340;

(C) resident's right to protection from retaliation under
AS 47.33.350;

(D) provisions of AS 47.33.510, regarding immunity; and

(E) home's house rules;
(8) an acknowledgment [ACKNOWLEDGEMENT] and agreement

relating to home safekeeping and management of the resident's money, as required by

AS 47.33.040;
(9) acopy of the resident's living will, if any, or an advance health

care directive made under AS 13.52. if anv; and
(10) a copy of a power of attorney or other written designation,
including an advance health care directive made under AS 13.52, of an agent,

representative, or surrogate by the resident.

* Sec. 15, AS 13.26.332(L), 13.26.335(1), 13.26.344(0; AS 13.50.010, 13.50.014,
13.50.016, 13.50.020, 13.50.030, 13.50.040, 13.50.050, 13.50.060, 13.50.065, 13.50.068,
13.50.070, 13.50.080, 13.50.090; AS 18.12.010, 18.12.020, 18.12.030, 18.12.035, 18.12.037,
18.12.040, 18.12.050, 18.12.060, 18.12.070, 18.12.080, 18.12.090, 18.12.100; AS 47.30.950,
17.30.952, 47.30.954, 47.30.956, 47.30.958, 4',.30.960, 47.30.962, 47.30.964, 47.30.966,

17.30.968,47.30.970, 47.30.972, and 47.30.980 are repealed.
*Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section to

ead:
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CONTINUING EFFECT OF EXISTING DOCUMENTS, (a) An anatomical gift
made under AS 13.50 or AS 18.12, repealed by sec. 15 of this Act, before the effective date
of secs. 1- 15 of this Act continues in effect under AS 13.50 or AS 18.12, as those chapters
exist before the effective date of secs. 1-15 of this Act, until the donation is revoked.

(b) A power of attomey that is made under AS 13.26.332(L), 13.26.335(1), or
13.26.344(/), repealed by sec. 15 of this Act, before the effective date of secs. 1- 15 of this
Act and that contains authority for health care services under AS 13.26.332(L),

AS 13.26.335(1), or 13.26.344(0, repealed by sec. 15 of this Act, continues in effect under
AS 13.26.332(L), 13.26.335(1), and 13.26.344(0, as those provisions exist before the
effective date of secs. 1-15 of this Act, until the power of attorney is revoked.

(c) A declaration made under AS 18.12, repealed by sec. 15 of this Act, before the
effective date of secs. 1- 15 of this Act continues in effect under AS 18.12, as that chapter
exists hefore the effective date of secs. 1-15 of this Act, until the declaration is revoked.

(d) A declaration made under AS 47.30.950 - 47.30.980, repealed by sec. 15 of this
Act, before the effective date of secs. 1 - 15 of this Act continues in effect under
AS 47.30.950 - 47.30.980, as those sections exist before the effective date of secs. 1 - 15 of

this Act, until the declaration is revoked.
*Sec. 17. The uncodified law of the State of Alaska is amended by adding a new section to

read.

EFFECT ON EXISTING INSURANCE POLICIES AND ANNUITIES.
AS 13.52.120(c), added by sec. 3 of this Act, does not apply to a policy of insurance or an
annuity that was entered into before the effective date of secs. 1-15 of this Act.

* Sec. 18. The uncodified law of the State of Alaska is amended by adding a new section to

read.

TRANSITION: REGULATIONS. The Department of Health and Social Services
may proceed to adopt regulations necessary to implement the changes made by secs. 1- 15 of
this Act. The regulations take effect under AS 44.62 (Administrative Procedure Act), but not

before January 1, 2004,
* Sec. 19. The uncodified law of the-State of Alaska is amended by adding a new section to

read:
CONTINUING EFFECT OF CURRENT REGULATIONS, (a) The regulations
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found at7 AAC 16, as modified by (b) of this section, continue in effect on and after
January 1,2004, until the Department of Health and Social Services adopts the regulations
authorized under sec. 18 of this Act.
(b) The regulations attorney in the Department of Law shall
(1) in 7 AAC 16.010(a), replace the reference to "AS 18.12.035(b)" with

"AS 13.52.060(b)";
(2) in 7 AAC 16.010(d)(4), replace the reference to "AS 18.12.090" with

"AS 13.52.160",
(3) in7 AAC 16.010(f), replace the reference to "AS 18.12" with "AS 13.52";
(4) in 7 AAC 16.090(1), replace the reference to "AS 18.12.100" with
"AS 13.52.390";
(5) in7 AAC 16.090(3), replace ""do-not-resuscitate order" in AS 18.12.100"
with ""do not resuscitate order" in AS 13.52.390."
* Sec. 20. Section 18 of this Act takes effect immediately under AS 01.10.070(c).
* Sec. 21. Except as provided in sec. 20 of this Act, this Act takes effect January 1, 2004.

-37- CSHB 25( )
New Text: Underlined [DELETED TEXT BRACKETED]



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2003 LEGISLATIVE SESSION Bill Version: -CSHB 25(HES)
( H) Publish Date: 3/10/03
Revision Date/Time (Note if correction): Dept. Affected: Health &Social Services
HEALTH CARE DECISIONS/DO NOT _
Title EE?QLTJ%CITATE ORDERS/DONATION OF BODY BRU State Health Services

Component Community Health/EMS Services

Sponsor WEYRAUCH
Requester ~ HOUSE (HES) Component No. 2078

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY24 FY206 FY206 FY200 FYZ28 FY20
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants &Claims

Miscellaneous

TOTAL OPERATING 00 00 00 00 00 00
CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other(Specify Type-do not abbreviat
er(Specify ¥poeT AOL not abbreviate) 00 00 00 00 00 00

Estimate of any current year (FY2003) cost: ,
Mark this box (X) If funding for this bill is includedimthe Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSS

Currently, various end-of-life fP visiorls are located ifT different statutes which are narrowly drafted, create confusion
for the public, and make it difficult for people to direct their end-of-life care and treatment. The bill establishes a new
chapter called the Health Care Decisions Act. The intent of this bill is to provide a tool for end-of-life planning and
recording of health care decisions, in one easy to understand chapter of state statute. The Division of Public Health
supports the goals of this act. There will be no fiscal impact to the Division by passage of this bill.
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THE LAW FIRM OF
One Sralaika Plaja, Suite 202 #Juneau, Alaska 99801-1245

Faulkner Banfield (907) 586-22104 Fax (907) 586-8090
A PROFESSIONAL CORPORATION www.faulknetbanfield.com
BETHANN BOUDAH CHAPMAN March 31,2003

One Sealaska Plaza, Suite 202
Juneau, Alaska 99801
Bchapman@faulknerbanfield.com

Via Fax 465-2273

Representative Lesli McGuire
Chair, House Judiciary Committee
Alaska State Legislature

State Capitol Room 118

Juneau, AK 99801-1182

Re:  CSHB 25

Dear Representative Weyhrauch:

1 amwriting in support of CSHB 25 regarding health care decisions and advance
directives. 1 am an a_ttorne?/ and practiceextensively ~in theareaof es_tatepla_nnlndg and
long-term care plannln?_. “In my practice, more than 95% of my clients sign durable
powers of attorney and living wills. While current Alaska law authorizes an individual to
execute a power of attorney and living will, | believe CSHB 25 will clarify the agent’s
?ower under a health care power of attorney, will allow an individual more freedomto set
orth his or her wishes for health care treatment, and will minimize conflicts regarding an

individual’s medical treatment.

Under current law, an individual who wishes to aPpoint an agent to make his or
her health care decisions must S|gn a durable Power of attorney. This power of attorney
_mgy authorize a person to make both financial and health care decisions. In addition, an
individual who wishes to express his or her wishes re%ardmg life-sustaining measures
must sign a living will. Signing one document and not the other may lead to confusion.
For example, an agent under a durable power of attorney cannot make decisions
regiardlng life-sustaining measures unless the mc_aloautated person also signed a ‘iving
will. Conversely, if an Individual signs a living will, but not a durable power of attorney,
then the individual has not appointed any person to represent his or her interests to assure
that the living will is, in fact, implemented, or to make other health care decisions.
Merging these equally important documents into one document will assure that
individuals consider all issues involved with medical treatment and end-of-life decisions.

Furthermore, proposed Section 13.52.030, regarding health care decisions by a
surrogate, 1S a vast improvement over current law and will allow family members to
participate in health care decisions even if the incapacitated individual failed to sign a
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health care power of attorney. This law will ease the burden on family members when
faced with difficult health care decisions. The famll5{ will no longer be required to
commence a Fuardlanshl_p_ proceeding and may actively participate in another family
member’s health care decisions.

| commend the Legislature for considering changes to Alaska law that will_i)rovide
Alaskans more freedom in making known their wishes for health care and that will allow
famly members to participate in health care decisions without the need for a

lanship. By adopting this law, Alaska will be taking a positive step for the benefit

quar
all Alaskans.
Thank you for your consideration of my comments.
Sincerely,
BethAnn Boudah Chapman

. Representative Beth Kerttula (via fax)
Representative Bruce Weyhrauch (via fax)
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Alaska Commission on Aging

" Resolution 2003-04

In support of HB25 - An Act relating to directives for personal health care services and for
medical treatment.

Whereas HB 25 will assist Alaskans to thoughtfully state their intent reﬁarding the kind of
medical, personal, emotioi al, and spiritual care they wish to receive in the last stages of their
lives if they are no longer able to express their wishes, and

Whereas HB 25 provides a clear and helpful format to guide an individual in defining their
wishes in this regard, and sharing that information with their loved ones, and

Whereas HB 25 draws upon the experience of thirty-six other states that have adopted this
format, and it is strictly a voluntary program,
Now, therefore, the Alaska Commission on Aging urges the 23rd Alaska Legislature to pass HB

Adopted this 21g day of February, 2003.

Maijorie J. Hays, Chair
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HonoranIe Lesl| cGuwe Chair

HOUSe ud|c|ary ommiftee
Aas aC th 00!
Juneau,

March 24,2003

RE: HB 25 (Weyhrauch) - Support
Dear Chair McGuire:

On behalf of the members of AARP in Alaska, we ur e you and your colleagues on the
u?{uary Committee to support H% 2% autho ed by eptyesentatlve %ruce

e%rauc

AARP believes that states should provide a comprehensive approach to health care
gecmo rEann uch as that con ame? theTJRfeorm ilealﬂ? %are |5|onsAct
d erence of Commissioners on Unitormed %tate aws

!\?atlonj on

rE]etent aﬁts shouf;1 be a[lowed and encouraq(ed ho communicate their medical
ret entwis sanp ora Pomtasurrogate to make the treatment decisions for them
|nt e eventoft e|r ity

ncap

Be sentative %eghrauchs HB 25will enable Al?1 kags to take advantage of the user-
y “Five Wishés™ document to communicate their desires.

AARP recommends an ‘AYE"vote on HB 25

h ust|ons bout [ position, please feel ree to €0 tc ari

%Q ﬁ%ﬁ% natoro the Bé Pnalp%;%?]e%skF Patrr1| ‘_M)y E%?—
Leg|s|at|ve Representatlve or me

Thank you for your consideration.
Sincerely,

Marguerite Stetson
Exegutwe Council Member for Advocacy

CC. V|ce Chair Tom And%rson Representative Bruce Weyhrauch
e resentatjve Dan

Representatjve Jim
Representatjve &al F|Samuels

epresentative L es Gara Marie Darlin
Be resentative k/leax%ruenberg Patrllck Lu\Jy

0L CStreet, Suite nehorage, AK 998031907-341-2771 07~ fax | 1-877-434-BBTTY
James G. ParL? Pres:|L ]fL\W?I}I}am Novﬁ Executive Director and %Elo Www.aarp.org
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Subd'ect: HB 25 appeal2
ate: Wed, 26 Feb 2003 16:09:56 -0900
From: "Wallington, Maria Dr." <MWalling@provak.org> _
To: "linda_sylvester@legis.state.ak.us™ <linda_sylvester@legis.state.ak.us>

Testimony to be presented by Dr. Maria Wallington, MD to the House HESS committee on February 13,
2003 at 3:00PM concerning HB 25 HEALTH CARE SERVICES DIRECTIVES:

| am a physician who practiced Pediatric Cardiology and Pediatric Intensive Care here in Anchorage for
20 years. "Three years ago | completed a Masters in"Ethics and began working for the Providence Health
System in Alaska as their medical ethicist. One of my duties is to help patients, families, and health care
Proyl_ders who are faced with challenging decisions af the end of life. 'In this capacity | have encountered
amilies and physicians whose efforts to do the right thing for patients has been complicated by lack of

clear, unambiguous, supportive laws.

Lwould like to point out to you that Alaska, along with three other states, received the lowest P]ossmle
Prade on this part of a national report evaluating states on the care provided to residents near the end of
Ife. Last November, Last Acts, a coalition of more than 1000 or%anlzatlons such as the AMA and the
American Hospital Association, issued a report card for all 50 states on how end of life care is |
encouraged in each state. Alaska received the lowest Possmle grade on “ State Advance Directive
Policies”. They found, as many of my colleagues and | have, that Alaska's current laws do not support
POOd advance care planning. OT the 6°criteria that were evaluated, Alaska's current laws only provides
or one. (That is the out of hospital Do-Not-Resuscitate order protocol of Comfort One). The passage of
HB 25 will provide for top marks in all of the criteria.

Those criteria, which follow the recommendations for state policies contained in the federal Uniform
Health Care Decisions Act, are;

1. To recommend a single, comprehensive advance directive, which reduces confusion. (Currently
the Power of Attorney and Living Will laws are not connected in any way.)

2. Avoid mandatory forms or language for medical powers of attorney or combined living
wills/medical powers of attorney, giving residents the freedom to éxpress their wishes n their own
way. (Current POA forms are comﬁlex and difficult) S -

3. Give precedence to the agent's authority or most recent directive over the ||y|nF will, recognizing
that an agent has the advantage of being able to weigh all the facts and medical opinions in light of

the Rat[ent’swmhes at the time a decision needs to be made. S

4. Authorize default surrogates,‘t pically next ofkin) to make health care decisions, includin
decisions about life support if the paiient has not named someone. (No current support in Alaska
Law for surrogates) . - o

5. Include “close friend” in the list o f permissible default surrogates, reco?nlzmg that family in
today's world often extends beyond the nuclear family. (Currently no clear status for

r*fT 2726/2003 4:25 PM
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decision-maki_rbg.) _ _ _
6. Have astatewide (non-hospital) DNR order protocol for emergency medical service personnel to
ensure that EMS Eersonnel can follow the wishes of terminally ill patients out in the community.

(This is handled through the Comfort One protocol.)

The current Alaska Statutes covering Living W ll and Power of Attorney are limited and confusing, and
can, in fact, discourage people from making a living will. This means patients' wishes are often not
documented for those who would be called upon to make decision for them. | was delighted last year
when | discovered this bill making its way through the legislature. It would have handled so many of the
ISSues that were troubling me. | was very disappointed time ran out so it only made it through the House
and did not get acted on In the Senate. It solves several of the troubllngi issues involving end of life
decision making that have been causing problems for families and health care providers.

Sgecifically, | particularly like the example Advance Health Care Directive provided in the bill. (Page
12). 1t encourages individuals to think though some of the difficult decision that might need to be made
and to provide guidance on how to make those decision on their behalf, The current Living Will law
only addresses whether or not to prolong one’s dying process. Often direction is needed for patient's
unable to communicate desires but the patient is not dying. This directive will help make those

preferences known.

Secondly, It ties the aﬂpointment ofan agent for health care decision making to the patient's wishes for
how those decisions should be made. It also expressly tells the agent what criteria should be used for
makmg decisions. (Page 3 line 12 Sh) and Pa%_e 15 ling 25 (4) Agent's Obllgatlo_nJ. The agent's
obligation is to decide on the behalfof the patient as the patient would have decided for himself, to the
extent known. This form of the Advance Directive encourages the individual to make those wishes
known. Sometimes we have decision-makers requesting what they want instead of what they know the

patient would have wanted.

The other major problem that as health care providers we have struggled with which this legislation will
solve, is the problem of surrogate decision makers for patients without a Iecﬂal %uardlan or a Power of
Attorney. Most of our unconscious patients fall into this category. Currently there is no statute to
support the common ,oractme of usm% arelative or, sometimes a good friend, to %we consent for
treatment. This legislation corrects that shortage by legalizing the use ofsurrogates and delineating how
they are identified and how they may act on a patient's behalf. This act will give surrogates legal

support for doing this very difficultjob.

As It stands, this is a good bill. However it can be an excellent bill with a few minor changes. The first
is very simple. On page 22, in the definitions, lines 12 through 20, which are A through D" under “health
care”, actually belong under “Health care decision”. They represent decisions that need to be made, not

care or treatment.

20f3 2/26/2003 4:25 PM
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The second issue is a little more complex. On the bottom of page 4, top of page 5 under * decisions by
surrogate” a class of surrogates and all classes with less priority are disqualified from making a decision
if there are an even number of members in that class and they are evenly divided on a decision. For
instance, consider an elderly widow who has had a stroke and can not communicate and needs decisions
made for her on where she will be . .red for long term. She has two adult children who cannot agree
despite the best efforts of the health care professional to get agreement. Who makes the decision? After
%wmg us surrogates, this section takes them away again and does not give any (_zmdance for what the
ealth care provider can do. Please consider authonzm% the pnmaryP ysician to break the tie by siding

with the surrogate who, in his/her professional judgment, is acting in thé best interest of the patient.

One of the most challenging duties anyone can ever be called on to undertake is to make difficult
medical decisions for another person. One of the best gifts we can give those who shoulder this burden
on our hehalfis having in place a good, informative Advance Health Care Directive. HB 25 will allow
individuals to do thisjob of Preparlng for these end of life challenges better and will help health care
providers better serve patients and their families when these challenges occur.

In conclusion, as a medical professional who daily experience the reality of life and death, as an Ethicist
and as a representative of Providence Health System in Alaska | urge that you help all Alaskans who will

someday face difficult health care decisions by supporting HB 25. Thank you for your attention.

This message is intended for the sole use of the individual to whom it is addressed, and may contain information
that is privileged, confidential and exempt from disclosure under applicable law. If you are not the addressee you
are hereby notified that you may not use, copy, disclose, or distribute to anyone the message or any information
contained in the message. If you have received this message in error, please immediately advise the sender by

reply email and delete this message.
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Life Alaska

Tissue and Organ Donation
P.0O. Box 231809
Anchorage, AK 99523-1809
1-907-562-5433 + 1-800-719-5433
Fax 1-907-562-5333

February 27, 2003

The Honorable Bruce Weyhrauch
Alaska State Legislature

Alaska State Capitol

Juneau, AK 99801-1182

Dear Mr. Weyhrauch:

Thank you and your committee for your dedication and interest in simplifying_Batient
directives through HB 25. As the Director of Life Alaska, the agency responsinle for
donation and transplant in Alaska, | want to share some facts. We work in partnership
with LifeCenterNorthWest Organ Donor Network out of Seattle. With 18 organ donors
and 207 tissue donors in 2002, Alaska has one of the highest rates of donations in the
country._ This resulted in 62 organ transplants and 1281 tissue transplants occurring. Of
these, 17 Alaskans received an‘organ transplant and 805 Alaskans received a tissué

transplant in 2002,

The success of the Alaska donor program remains strongly tied to wonderful support by
hospitals, the Alaska State Medical Examiner, and most'important - the community.

The current Uniform Anatomical Gift Act (UAG), Sec. 13.50.10 - .90, along with fecleral
requlations, has been the backbane of our program.

| (briefly) reviewed HB 25 along with the current 13.50 UAG. The attached sheet
indlicates what sections of the UAG that are no longer needed, and the sections that |
believe remain important to a successful donor and transplant pro?ram. | respectfully
re(iu,estthat section 13,50.10 remains as a Statute, Currentla/, most deaths in Alaska do
not inyolve any type of healthcare proxy. Most donors tend to be healthy individuals
who die from avery sudden event.” These are the people least likely to have made an
advance directive. ‘Section 10 also states very clearly that a first person consent allows
such agift to be irrevocable by other family members.

Section 13.50.16 encourages law enforcement Personnel to check for a donor card on
fatalities. | request that they be directed to contact a hospital or the state’s donor

program.

An Al&*k* nonprofit corporation
www.lifcnlaikn.orj.
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How

Itis hard to talk about dying, death, and bereavement. Virtually
everyone wants those conversations to have happened, but no one
wants to "have that conversation today." Talking about death
seems at first to make it more real, more threatening. Afterwards,
though, most people find that talking ends up being very helpful
and reassuring. Having some strategies may help.

First, push yourself to take the openings that come up. When
Dad says, "l think the doctor thinks things are not going well," the
family member is prone to say, "Don't talk that way. Everything is
going to be fine." Instead, try, "Really? Why do you think that?" or
try "What do you think the doctor is trying to say?" (Other sets of
openings and responses are in Handbookfor Mortals, p. 11.)

Second, you should talk naturally about a time when the
person will no longer be alive, even if at first you talk about some
unreasonably long time into the future. "Mom, is there something
that you want your granddaughter to have on her wedding day?"
Often, a sick person will take the lead gratefully and say some-
thing like, "I wish 1 could see that, but I don't think I'll even see
her at Christmas this year. | hope she finds someone half as good
.asyour father. lwonder—if I could find that apron that my grand-
mother gave me when we married, would you keep it and give
it to her then?" Obviously, that opens the gates to all sorts of
conversations over the ensuing hours and days.

Third, talk about the patient’s current hopes and fears. Ask
something like, “Doyou think this pain will get worse?" or “What do
you think will happen as time goes on?" When you and the patient
are not sure what you face, set up a way to find out (like letting the
physician know that you want to discuss this at the next visit).

Remember, you need not use blunt or cold terms. Many
Biblical phrases, poetry, songs, and metaphors deal with dying.
And you need not talk of death most, of the time. You can also rem-
inisce, talk about daily life, and talk about plans and hopes.

How can you start? First, recognize that you or your loved one
is still living and has a past, a present, and a future. Talk some
about the past—share stories about what is important or what
shaped this particular person or family. Talk some about the
present—what is going well and what is going badly for patient
and family. And, even though it may seem awkward, talk about
the future— what hopes and dreams lie there, what practical
problems, and how long the patient may live. In addition, you
might find it useful to consider a list of important issues that are
usually appropriate to consider.

(see “Thiking About the Future 01 pago 15)

toTalk About End-O f-Life Concerns

by Joanne Lynn, MD,, Americansfor Bette)' Care of the Dying

What to Talk About...

There are specific issues that should be decided in advance.
Without advance planning, emergency responses to sudden changes
in the patient’s condition can be inappropriate. Virtually every
seriously ill patient and his or her family should have decided the
following issues.
1.Proxy— Someone needs to have the authority to speak on the
patient’s behalf when he or she is too sick to do so, Any hospital,
nursing home, hospice, or home care agency can help with a form
called a "healthcare proxy" or “durable power of attorney" that
allows the patient to name someone as the'r proxy or surrogate in a
legally binding way.
2.Resuscitation—Ambulance technicians and hospital personnel
will immediately try to resuscitate anyone who collapses and is near
death. However, resuscitation may not be desired if the collapsed
person has been quite sick with an illness that is expected to wors-
en and lead to death. In order to keep anyone from trying resusci-
tation, the patient should ask his or her physician to write an order
“not to attempt resuscitation" (often called "DNR" for "Do Not
Resuscitate”). This order does not affect whether the patient can
get hospital care or other treatments. Most states now provide a way
to have an order against resuscitation put into effect when the
patient is at home or anywhere else.

3. Hospitalization— Many seriously ill people come to the point
where they cannot imagine a surgery or test that they would still
want to have. At that point, they should ask their physician’s advice
on avoiding hospitalization, except to relieve suffering (e.g., to seta
broken bone or relieve shortness of breath).

4. Specific Treatments— Many patients fear specific treatments
such as breathing by machine, having a kidney machine, or having
artificial nutrition or hydration (“tube feedings"). The merits of
these should be discussed in advance. If the patient wants to forgo
these treatments, he or she can write that down. If the patient is
unclear about their merits, he or she can opt for a “trial of treat-
ment." Fora limited time, the treatment would be carried out. That
trial allows the patient, family, and care team time to make a final
decision. The treatment can then be stopped or continued based on
how the patient responds to treatment.
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5.Financial Issues— All patients need to consider the effects
of treatment costs on their surviving family, the bequests that
the patient wants, and how to deal with other costs. Often, a
financial planner, lawyer, or social worker really helps. Your
professional caregivers, local hospice programs, local aging
services (Agencies on Aging, for example), and your friends
will often have suggestions of people who are knowledgeable,
affordable, and helpful. While some people consider these
issues impolite to mention, a little planning can prevent finan-

cial chaos for the bereaved family.

6.Events Near Death—As patients and families converse
about the upcoming death, they may find they have strong
ideas of how things should proceed. It can be helpful to plan
who will be with the patient at the time of death or shortly
thereafter, who will be notified, how the memorial services will
proceed, and so on— in as much detail as possible.

Writing It Doivn _ _
Advance Directives

+ Think about what you really want to happen, given your
medical condition and your family situation.

« Talk about your choices with those who matter to you
and who will be around you when problems arise or
death comes close.

+ Have your doctor or nurse help you write down your
wishes in ways that laws reinforce. In general, state
laws allow for two kinds ofwritten advance directives—
naming a decision-maker (or “proxy” or "surrogate”),
and giving specific instructions about treatment. '
Naming a surrogate is especially important ifyou live in
certain states or if your family situation is confusing as
to who would be "next of kin."

 Write down at least your spokesperson and your most
important choices, using the formats accepted in your
state’s advance-directive statutes (see www.cltoices.org)
— living will, durable powers of attorney, and health
care proxy laws.

* For a "checklist” form, go to Five Wishes on the Web at

www.agingwithdignity.org.

Talking About the Future

Pointers on conversations about the future
hetween seriously ill patients and those who love them:

« Uzl that everyore is comfortable in usi
* Tde argﬁ%% Pauses and shared quiet time canrgcommnlcate foo.
Emw%the patient to talk in his or her aan way.
one another understands and feels.

« Talk of the time near death and just after ina natural way.
» Talk of practical matters and also of emotions and spiritual issues.

Issues for Further Consideration
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Five Wishes

Five Wishes is a document that heIps you express how ?u want

to be treated if you are serroualy rl] ang una e t0 spea

Yoursel ltis u rﬁrue amonﬁ | 'other livin Wnl and heth agent
person’s nee

orms because It é a s medical,
gersona emotronaﬁan spiritual.” Five Wishes alsp encourages

iscussing your wishes with your family and physician.
Five Wishes lets your family and doctors know:

1. Which person you want to make health care decisions for
¥ou When you can| make them.
he kind medrca treatment ou want or don't want.
ow comfortable gou want to
% tyou want people to Jeat you
5 What'you want'your loved ones to know.
Five Wishes is ch%ngrn the way America talks about and ?Ians
for care at the en e More han 1.5 MILLION copies of the
document are cjrculating th roug out the natr?n and more than
3,000 organrzatrons are distrib trngsthrs [evo utronar ocument,

including”churches, s nag gues Ices, hos rtas doctor and”’
law otfrces and social sefvice a encr S. ManY mplo ers are
0

rovid rn the document to th err employees ertJ hem plan for
emse es and have those delrcate cussrons with therr aging
parents.
Frve Wishes IS(peaks o peoPe in their own lan uaqe not in
ctors? or "lawyer talk." It can euse inthe | rvrn%v %om
insteaq of the emergency room. And it helps families talk rt

their physician about a subject that before'was too hard to face.

The 15 states that Five Wishes | 'ﬁ not legally valid in, either
require a speciric State torm or that the person completrng an
advance drrectrve be read a maq ator otice or warnrnr%
ﬂdents of these séates can still use Five Wishes to put h(err
WIS E n wrrtrn%I and communicate their Wr? es with their family
and pnysician. Most health care professionals understand they

http.7/www.agingwithdignity.org/Swishes.htm

Frve Wrshes

« »*og
The popular document
that helps you get the
care you want - when
you need it.

TIV'0  Order Five
wishes ~ Wishes!

Preview .Five.Wishes -

View a non rintabl
example of Five Wishes.

Ths requires Adobe
clrobaguhaader which
grovr ed for free from

| %b?rte (click

A g/

Five Wishes At Work
Tgrs innovative work-life
educational program
helps employees plan
head for a serious
iness - both for
themselve? and their
Eg amily members.
arm more.

LUttOﬂ

Five Wishes Videfe#?
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have a duty to listen to the wishes of their patients no matter Americas most popular
how they dre expressed. |IVInP will is now
avalfable on video!
Five Wishes is available thagks t0 a generous g[ant b}/ The Those Wﬂo complete
ar Five Wishes, and groups

Robert Wood gohnson FOT

ation, the nation's
philanthropy devoted exclusively to heaﬂt

and heglth care. that dtstrtbuhe th
document, should have

Order now! this Important tool.
1-888-5-WISHES ~ e-mail: fivewishes@aainawithdiQnity.ora /-F\tt\g\a/v\e/\r/slstget%hgﬁt%st

commonly asked
\%testtons about Five
Ishes

Five Wishes States ;
The corﬂplete ||st|ng

Klegaly vaign

Fivia WishesFeedback

Let us know how
bout Five vﬁ
ear what ot ers

ave said.
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W|shes \M ﬁ(ras' ve

Valid States  :? ov;

k-a-3 5 Wishes' Resources L Legally valid in:
Five Wishes States égf?onr%IaA%%rllgﬁ %

Connecticut, Defiaware
District of Columbia,
Florida, Georgia, Hawai,
daho lllinois, lowa,
LOU|S|ana Maing,

Naojenc
Ma Sachusetts,
Nichigan, Minesota,
Montangpl\lebras a, New
Jersey, ew XICO,
New Yo L
Carolmzr Nort Dakota
e vamﬂ

South Da ota
Tennessee Virginia,
Washington, West
Virginia; Wyoming

1-888-5-WISHES p-mail: fivewishes@aQinqwithdignitv.org
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Five Wishes

S Wlial is Five Wishes?

Five Wishes is an easy-to-use legal document that lets you plan in advance for how you want to be
cared for in case you hecome seriously ill. Some peoPIe refer to it as an “advance directive”
because when you complete Five Wishes you give direction to P]/OU doctor and family, in advance,
on liow you want to be treated. There are five wishes in this document;

Wish One lets you choose the person you want to make decisions for you when you can't
make them for yourself. Lawyers call it a “durable power ofattorney for health care.”

Wish Two is a living will. It lets you put in writing the kind of medical treatment you want
or don't want ifyou become seriously ill and can't communicate to anyone.

Wishes Three and Four let you describe in detail how you want to be treated so that your
dignity can be maintained.

Wish Five gives you a chance to tell others how you want to be remembered, and express
other things that might be in your heart, like forgiveness.

_ ~ Why should 1fill out Five Wishes? _ _
Without an advance directive like Five Wishes, you may have no control over important medical
_care decisions that will be made if you ever get seriously ill - such as whether to give you
life-support treatment or aggressively treat your pain. You may think %/our wishes are similar to
those oTother people and that'your loved ones and doctors will automatically know what you want
when VOU are very ill. That's not true. In reality, everyone has different wishes and yours won't be
followed unless you make them clear. For example, Jourd ing process could be artificially
prolonged even though you may have wanted a natural death. Not expressing your wishes can’put
your fam||%/, friends and doctor in the difficult position of gquessing what kind of treatment you
want, which could lead to disagreements. Completing Five Wishes gives you control over your
care and peace of mind for you and your loved ones.

_ _ ~ When do I need to use Five Wishes? _

‘The best time to fill out Five Wishes is before you face a health crisis. The best place to fill out
Five Wishes is at home - not a hospital. You never know when you are going to need Five Wishes,
and many peaple put it off until it's too late. Ifyou are over age 18, you should complete Five
Wishes now. 1fyou are married, both you and your spouse need to fill"out your own Five Wishes.

_ When does Five Wishes take effect? _

You will always make your own health care decisions if you are able to talk with your doctor and
understand what is being said. Five Wishes only takes effect when you are too ill to communicate.
So if you have a stroke and can’t speak, or are’in a coma, then your Five Wishes, and the person
you chose to be your health ca.e agent, can help direct your care with your doctor.

_ _ Is Five Wishes a legal document? o
Yes. It was written with the help of the American Bar Association's Commission on the Legal
Problems of the Elderly. It is legally valid under the advance directive statutes in most states (see
list on page 3 of the Five Wishes document). Just follow the directions when you sign it

What if I don’t live in a Five Wishes state?
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There are some states that regui_re you to use their own legal forms to express your wishes and so
you should use their forms and sign'those forms, But you should also fill out Five Wishes because
it can help make clear to your family, friends and doctor what you want.

How do | use Five Wishes?
Take the following steps to use Five Wishes:

* Review the document
o Fillitout
_ o » Follow directions for signing it
» Discuss it with your health care agent and doctor and give each of them a copy
» Make sure a copy of your Five Wishes is placed in your medical file by your doCtor
» Discuss Five Wishes with your family and friends and give them & copy

Does filling out Five Wishes %uarantee thi.i mh/ wishes will be followed? _
Your doctor is required to follow your wishes according to the laws ofyour state. Each state has its
own rules and conditions that a doctor must observe, and so your doctor has the final word on when
your living will takes effect. To do all yOLtJhcan ttr(])_have your wishes followed, make sure your do
ree things:

1. Pick ahealth care agent (Wish One), tell him or her about your wishes and confirm they will
_ ~speak for you If you ever getsick _
2. Tell this person that hospitals, hospices and nursing homes have ethics committees that can
~ help settle any disagreements with doctors or family members.
3. Discuss your wishes with your doctor, family and friends before you get sick

Which is better to have: aliving will or a health care a?ent? _

The health care agent and the living will go hand-in-hand, and you are usually better o ffwith both.
You need to have a health care agent there to speak for you when you can't speak for yourself, and
you, need a living will that expresses in writing your wishes. When you are sick, your medical
condition can be very complicated and can change suddenly. The law generally reqdires your agent
to make decisions that he or she feels you would have made if you could talk. The more
information your agent has, the better

What if | fill out Five Wishes and later change my mind? _
You can change your wishes any time you want. It is a good idea to review and update your Five
Wishes at least once a year. You may want to do that mare often if your health changes or you
change your mind. When you make changes, be sure to inform your health care agent, family,
friends and doctor. Destroy all out-of-date |gc)p|e\?v 0 fh the document and distribute copies ofyour
new Five Wishes.

|f | am seriously ill, what can | do to make sure that | won't be in pain?
Most people who are very sick want to be kept comfortable and alert, and surrounded b¥ friends.
Great progress has been made in our health care system to treat illnesses, but unfortunately there
can be more attention paid to your treatment than your comfort. So make it very clear to you
doctor, health care agent and family that you don’t want to be in pain.

Do | have to have my Five Wishes notarized?

Not unless you live in one of the few states thaf is listed in the notarization section of Five Wishes,
Simply follow the directions on the signature page and you'll be safe.
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What if | travel a lot? Will my Five Wishes be honored wherever | go?
|fyou travel a lot, take a copy of Five Wishes with you in case gou become seriously ill. Youy
document will be legally valid In a.nyofthe states listed on page 3 of Five Wishes. If you travel to
a state that is not listed, then you still may be protected by your Five Wishes document. Most states
have laws that are designed to honor your wishes no matter how you express them. But to be safe,
if you are going to be staying for an extended Perlod of time in anon-Five Wishes state, then it's a
good idea to fill out that state's required forms.

o Who developed Five Wishes?
Five Wishes was created by the non-profit Aging V\_/|th_D|(T;n|ty, a leading advocate for the needs of
elders and those who care for them. ‘Aging with Dignity Tounder Jim Towey created Five Wishes
with the help of doctors, nurses, Iayv¥ers and other experts in end-of-life care to help ﬁeople of all
ages get the treatment they want if they get seriously ill. Jim is an attorney who worked twelve
ears for Mother Teresa of Calcutta and worked one year in her home for the dying in Washington,
.C. His experiences with Mother Teresa and her home are why Five Wishes 100ks at the personal,
emotional, and spiritual needs of a person - and not just the medical ones. This is important
because people are most concerned about maintaining comfort and dignity when they are very sick.

What if | hayve more gquestions?
You may talk with & lawyer or health care professYonﬁll for adSice. ﬁyou want more information, visit our wep
http://vwvvv.aqinqvviﬁ]& nitv.org/Swishes. pdf

http://vwvw.aqinqvvitf%iqnitv.orq/order.html
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N ational group criticizes Alaska

for poorend-of-life care

Ba/ANN POTEMPA
Anchorage Dall/ News

Lastyear, for the first time,
the national organization Last
Actsrated the states on their
treatment ofdying patients and
gave Alaska a failing grade in
several areas.

LastActs is a coalition ofor-
ganizations, including the Amer-
ican Medical Association and
American Association of Retired
Persons, now called AARR fund-
ed by the Robert Wood Johnson
Foundation. Last Acts’goal is to
improve care for people nearing
the end of life.

The coalition’s report card
for Alaska cited several areas
forimprovement.

« Allow percentage of Alas-
kans 65 and older died with the
help of hospice programs. Hos-
pice emphasizes comfort care
forpeople with terminal illness.

*» The state lacks physicians
and nurses trained in palliative
care, which controls pain and
other symptoms and improves
quality of life for dying patients.

» The state’s hospitals don't
have enough pain and palliative
care services.

+ Alaska laws don't support
good care planning, such as liv-
ing wills and powers of attor-
ney. Amedical power of attor-
ney makes health care deci-
sions for patients when they

can no longercommunicate for
themselves.

Local Hospice directors
say the grade from Last Acts
doesn't tell the whole story.

“Partofme feels like yeah,
1agree, we have a long ways to
go," said Julia Thorsness, exec-
utive director for Hospice of An-
chorage, "There’s somuch to
be done."

Even so, Thorsness said the
grading system didn’tacknowl-
edge the good work being done
in Alaska by nontraditional pro-
grams. Forexample, Thorsness
said Last Acts focused on hos-
pice programs certified by the
Medicare program. In Alaska,
only the hospice program in the
Mat-Su Borough has such certi-
fication, allowing it to bill Medi-
care for health care services.

Butvolunteer programs
from Juneau to Kenal to An-
chorage to Fairbanks offer sim:
ilar end-of-life care; Thorsness "
said. Inrecentyears, a group
worked with the Bristol Bay Ar-
ea Health Corp. to start Helping
Hands, a unique program that
helps terminally ill Bush resi-
dents return to then-home vil-
lages to die.

And now Alaska has Kar-
en Gilley, a nurse trained to of-
fer harp music for people fac-
ing death.

“It’s a wonderful resource

for the community to have."
Thorsness said.

"There are a variety ofways
of offering that comfortand
support. Sometimes it’s mas-
sage. Sometimes it’s music.
Sometimes it’s pets,” she said.
"We really strongly support ev-
eryone who's willing to offer
whatever their gifts are."

Local hospice directors ad-
dressed some of Last Acts’con-
cerns. The national coalition
cited a lack of participation in
hospice programs. In 2001, Hos-
pice of Anchorage served 144
patients, most ofwhom had
cancer, Thorsness said. During
the same time period, the hos-
pice in Mat-Su worked with 66
patients, said Babetta Daddino,
the program’s manager.

Hospice programs also are
certifying more caregivers in
hospice and palliative care.

Daddino said Hospice of Mat-Su
didn’thave any certified nurs-
es before last fall; now ithas
five. Thorsness said two nurs-
es working with the Anchorage
program are certified forhos-
pice care.

State legislators are ad-
dressing Last Acts’concern
that Alaska’s laws don't support
good care planning. Rep. Bruce
Weyhrauch, a Republican from
Juneau, is sponsoring House
Bill 25 this session. The bill at-
tempts to create a comprehen-
sive approach to making health
care directives, such as picking
powers of attorney.

feiyucK. aullior ol "Dying Well:
The Prospect for Growth at
the End of Lite,” will spend two
days in Alaska visiting hospi-
tals and consulting with Prov-
idence Alaska Medical Center
abo ii -tspalliative care team.
Byocl; also will speak ata free
public session in Providence’s

auditorium on May 8.

"l think it’s such a new field,”
Thorsness said. "l think we're
inabig group ofstales thatare
trying to figure outwhat’s the
best way to meet this need, es-
pecially with the aging popula-
tion. There’s going to be more
peopic wanting more services."

Thorsness and Daddino

stressed the importance of con-
tinuing education forprofes-
sionals providing end-of-life
care and for the community so
residents understand what op-
tions they have. In May, Dr. Ira
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Legtslatton in House would change state's law to allow simpler approach

Isa Demer
Ahc orage Daily News

(Published: January 25, 2002)
If you knew you were going to die soon, what would your Iast wishes be?

Maybe you'd like your old dog by your side. Or ice cream for lunch every day. Or your children to know
you re Sorry for a’long-ago wrong.

If you're like. most Reoga %ou want t Fte at home with amtIIy members and Lends But people t13ua||y end
P in a hospital or nursin ome cared for by strangers, according to Aging with Dignity, a nafiona
organizatio that advoca es for the elderly.

Alaska IS among 15 states where narrow laws crimp efforts b¥ R ople to spell out their lastwishes, said Jim
Towey, the Washington, D.C., based-president an ounder of Aging with Dignity.

That would change under a hill before the | egislatyre. House Bill 197, sponsored by Rep. Bill Hudson,
R-Juneau, wou dgretooti Alaska law on health gare decision-making and gt(her matte¥s tflat arise at the end of

life.

The idea is tg help people spell out their wishes now so that later, if they can't walk to the fridge oreven
speak, their family, friends and medical providers know what they want

Alaska already has laws for setting up liying wills and a 0|nt|n someone to make health care decisio
through a poxer of attorney. Whegnt e%mgwas aire I year gsomeﬁegtslators questtone(f ﬁetﬁerAPaska

needs a new law.

Advocates say it does, Emstmg laws mcluﬂe Ie% forms tha geobtv e feel bound to use even when there are
good alternatives, Including ari approach known as Five Wishes, Which Is gaining popularty.

if they go_beyond the statutory form, it would cause ﬁroblems if there was anr

"People are concerne )
g. "They want to be more

dispute,” said Beth C ﬂa ma, a Juneau attomey who works in estate planni
detalled about their wishes."

Un?}er the Ie |s|at|? [peo le could more ea?t \y write their own tailored last wishes, advocates %atd Their
WIS effec aligity whether % lawyer wrote Ahe document or the person

t a state sam it
scrawf something htmgelfor erserFl ortp the bac t/)apaper ag, Towey sai

In AIaska hos |ce or an|za jons, AARP, the Juneau End of L|fe Task Force the state Commission on Aging,
and the state ide Senior Advocacy Coalition have su Bvorte ch angtn the_ law to allow the Five Wishes
approach. That trademark system; ?eagned t})]yA Ing With Dignity; u es simple language and covers
ehotional and spiritual needs as well as healt

"People in Amertca treat |nr% like a medical mom nt The dIS ussmn is_all about eedtng tubes (?
resg rators. teaves amt? embers uessm an emg g "said Towey, who once worked In a Mother
Teresa home for the dying”and was he Iawye for a doze tgear

An American Bar Association analysis found that Five Wishes is valid in 35 states, But the rest, mcludtntt;
Alaska, either direct people to usé specific forms or require that someone preparing a health care directive

\nwon? ds<i pm
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be read a warning first.
nt to make decisions, Said Charle

esides living wills, people should delegate a trusted health care age
anatino of a/aslnn p assetan% Alrector o? the American B%r Association Commission on L egaf

Problems of the Eld ?y There are t0o many medical scenarios to anticipate them all, he said.
But Alaska law governing how to do that through a health care power of attorney is rigid, he said.

The latest ver3|on of the Alaska bill doesnt ment|on Five W|shes s?eu ficall ry but would allow it under an
"other wish e]s section eop w wn e their own instructions from scratch or just want to add a few
extra thoughts, said Me ane Lesh, egls ative aide to Hudson.

tates that allow Five Wishes. typically don't name it. Their laws let people choose what form to use or write
their own if t %ey want, Sabat|n)(3|osa|dy Peop

"Five Wishes is a great form. It ought to be clearly valid in every state. It isn't the end all and be all for
everybody," Sahalino said.

The Five Wishes approach includes:

Whom you want to make medical decisions for you.

The type of medical treatment you want, or don't want, through a living will

How comfortable you want to be in terms of pain medicine, bathing and comfort measures like oil massages.
How you want people to treat you, including who should be around.

Your last thoughts for your family and friends.

L s PR S S R

"It's kind of & closure wish and a blessing on her friends," he said.

The e ort to c (flnge Alaska law began a ter a Bl Mog/ers ublic television series on dy|n% that a|red in fall
terwar ome Juneay residents formed an End of Life Task Force that decided t gush or Five
W|s e tﬁraska said Sioux Plummer, its'Chairwoman. She was a former aide to Hudson, and he agreed to

carry t

"They can be pr in contrl of their lives at the end," if the details are spelled out ahead of time,
sal% %I merpW%oysenhus ang élleg of lung cancer three years ago. P

So ka advocates have been using Five Wishes for years, even though they are unsure whether it
RoG A aocates J y g ey

Brenda Brown a ret|red nurse Who vqunteers with families through an interfaith
in Florida when her father-in-law became il with a brain”tumor in 1998,

anproac
EHE Bout whom he wanted to visit him at the end.
She takes a copy or two of Five Wishes when she gives workshops on living wills.

"The desweblg} Q%va heard from mara after man after man, is | got to die at home because I've got a dog

pIo

gram, stumbled on the
She

used it to help him

there, my 0g,  Brown sal
ers say they want "spiritual privacy." They may he religious but still not want their priest or pastor or
raﬁ) ocme%. P privacy y may J P P

One woman wanted to die on her sofa, where she had a view of her hanging baskets, Brown said.


http://www.adn.com/front/v-printer/story/754997p-805092c.htni

, Anchorage Daily News | Alaskans want more of a say over their final days wysiwyg://8/http://www.adn.com/from/v-pnnter/sior,'/754997p-S05092c.htr

The conversations are so moving, she said, they should be taped to preserve as special treasures.
Reporter Lisa Demer can be reached at Idemer@adn.com and 907 257-4390.

Brenda Brown, A Retired Ntﬁrse, Helps Peogle, gdress End-of-life Issues And Plan Living Wills. She
Advocates For Legislation Allowing More Detailed Documents.

| Close Window
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Emergency Medical Care

Ifa l]ealth care roYrdﬁ r finds evidence of
enrollment In t e Alaska Comfort One pro-
ﬂr)gm Eﬂ] confirms the pat{ents |dlent
care provrderw | not start CPR.
been started prior to determin-
r%) the patrent IS enr%eed In the Comfort
Onie program, it will be stopped.

| the health care providers are unable to
confrrm that the patient is enrolled n the
Comfort One program, they will provide
emergency m%lloal care, Including CPR;
accor |n to their normal urdelrnes

The A aSka Comfort One protocols do
not af e]ct the F,orovrsron of medical care
other

A person ay revoke his or her status as a
Com ort One patlent at any time. For ex-
am le, the person enrolled in the Comfort
ro n%]ram may destroy the wallet card
d for X)choose not to_wear the
0 t|onal Co rt One Bracelet Lee dp
son's attendl n pysrcran should be nofi-
fred by the patient that such actjons have
been faken to avord any confusion in tire
event the health Care providers contact the
physician for advrcHe Patients who atre fe-
eiving care from Hospice organizations or
?rom ol{her %ea?th carep rovrd IS s ou?d en
sure that th esepersonne dare notified of the
revocation as well. - In aadition, the iJoatrent
may communicate t Intent to revR
Comfort One status directly to the healt
0re provider.

Other Related Programs

O

ergenc m ical services agencies

(fegarén% y& Ck ahave pr amsvr/r?nﬁ
can ad |t|ona sendees those enrole in

H omfort One Pro ram. In most crrcumstanc

rése #]rorgﬁams Infor Taw en orr:emeg{th edrg
ando ey rt)ersonne of an expected home death
f0 rovrde or the least |ntrusrve response Persons
|nterested in these types of services should ask their

hysicians to contact the local fire dePartment or
ulance service for additional Information

For more information about the Alaska Comfort

One program, contact the Alaska Sectron of Com-
munity Health and Eme tgeno Medical Services at
£907) 69-3027 or visit It website at http://www.
hems.alaska.gov.

Comfort One forms and bracelets are
available to authorized health care
providers from:

Southern Region EMS Council, Inc.
0Tuttle laoe

Anch or%g 9507-2140
(907)56 6449/FAX (907)562-9893

Interior Rertrron EMS Council, Inc.
22 Industrial Avenue

Fairanks, AK 99701
e 3978/FAX st 91
p.0.B

?Itk AK S

Q0717413005 EAX:(007)747-1406

O

The Alaska
Comfort
One
Program

Information for
Patients and
Families

Alaska Department of Health and Social Services
Division of Public Health
Section of Community Health and EMS
Box 110616
Juneau, AK 99811-0616
(907)465-3027/FAX: 465-4101

O


http://www

The Alaska Comfort One Program
Information for Patients and Families

Overview

Some individuals who are terminally ill do not
wish to have life saving measures, such as car-
diopulmonary resuscitation (CPR), performed
when their breathing and heartbeat stop.

In October, 1996, Alaska laws and regulations
established the “Comfort One Program” to help
health care providers identify terminally ill per-
sons who have expressed these wishes. In addi-
tion, the program establishes a protocol for
health care providers to respect these wishes
once the person has been identified as being en-
rolled in the program.

A standardized form, wallet card, and optional
bracelet, obtained through a physician, serve to
alert health care providers that the patient has
been issued a valid Do Not Resuscitate order and
that CPR should not be performed or should be
stopped when the identification is discovered.
This is particularly helpful for prehospital emer-
gency care providers, such as Emergency Medi-
cal Technicians and paramedics who often must
make split second decisions regarding whether to
start CPR.

A Do Not Resuscitate order is different from a

“living will.” Living wills arc designed to allow
the patient to express his or her wishes regarding
life sustaining treatments and other medical care
when unable to make treatment decisions. How-

ever, they do not go into effect until the patient is

determined to be in a terminal condition and is
unable to make treatment decisions. The Alaska
Comfort One program removes the uncertainty

of whether the person has a terminal condition
and wishes to have CPR performed or not. By
preventing unwanted resuscitation efforts, the
program provides benefit to patients and their
families, as well as to health care providers,
during the time surrounding the patient’s death.

A terminally ill person who is considering en-
rolling in the Alaska Comfort One program
should discuss this program and other “advance
directives,” such as living wills, with his or her
physician.

A Do Not Resuscitate order is
different from a “living will.”

Optional Bracelet

Enrolling in the
Comfort One
Program

To enroll in the Alaska Comfort One pro-
gram, a person must have a terminal condition
and must complete a simple form which may
be obtained from the patient’s physician. The
form must be signed by both the patient and
the patient’s physician. The top copy of the
form is kept by the patient, a second copy is
retained by the physician for the person’s
medical file. The remaining copies may be
provided, by the patient or physician, to other
health care professionals, such as hospice
workers and/or the dispatch center of the local
fire department/emergency medical service.

Proof of Enrollment

Atthe time the physician enrolls the patient in
the Comfort One program, the patient is given
acopy ofthe enrollment form and a wallet
card. These should be kept in a visible or eas-
ily accessible location.

The person may choose to purchase a Comfort
One bracelet. Bracelets are only available to
those enrolled in the Comfort One program
and arc particularly useful for persons who
travel outside the home. Bracelets may be
purchased through the patient’s attending phy-
sician.

The Comfort One form, wallet card, and
optional bracelet serve as proof to the
health care provider that the person is en-
rolled in the program.






HOUSE COMMITTEE REPORT

Date Referred to Committee: February 5,2004 FURTHER REFERRALS:

Date of Committee Action:

The .JUDICIARY Committee considered: SSHB 29
SPONSOR SUBSTITUTE FOR HOUSE BILL NO.29  REAL PROPERTY TRANSACTIONS/LICENSEES

"An Act relating to real estate licensees and real estate transactions; and providing for an effective date."

Recommends it be replaced with | 1rHCS_ or OQCSfor _ A 5 ({fun ]
For Senate Bills with newtitle: [ ~ ] Technical Title f ] New Title: HCR (rSame Title | | New Title

l } attach amendments

add new referral to Committee
Letter of Intent Committee

Letof NEW FISCAL NOTES PREVIOUS FISCAL NOTES

g)rt List by Dept(s) *‘FQS;IQFeg.bylchlf:Cdle;k Slozf:rcoe ListbyDept(s): | FN# | Fiscal | Indet. |Zer0

epts.: is ept(s): isca ndet.

ADM Y P CED V/

CED

COR

CRT

EED

1EC

DFG

GOV

11SS

LEG

LAW

LWF

MV A

DNR

DPS

REV

DOT

UA

Signing with recommendations i DP DNP NR AM
Printed Last Name

- —7

QnCt-- X
Amem/ X
0
OcH X s,
i /) \ | /
e“ n 4cJiyY (YXCJXUiI’C, \/

Chair:



Q v i OUSECOMMITTEE REPOF MoQo

ggte Referred to Committee: January 20,2004 FURTHER REFERRALS:/ﬁuaicm_ry'
Date of Committee Action:.

The LABOR AND COMMERCE Committee considered: SSHB 29
SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 29 REAL PROPERTY TRANSACTIONS

"An Act relating to real estate licensees and real estate transactions; and providing for an effective date."

Recommends it be replaced with [ . ] H t 2b" Ltc
ForSenateB{ﬁs wg newtltle? ]1rec%n|ca TVYe ? fNew Tltff [V\'same Title | ]N(ew T|tll

attach amendments _
add new referral to Committee
Letter of Intent Committee

Lstof NEW riscaL NoTES PREVIOUS FiscaL NoTES

for , +Assigned by Chief Clerk’s Ofice Listby Dept(s): | FN# Fiscal  Indet. | Zero

Depts.: List by Dept(s): 1 *FN# Fiscal | Indet.  Zero

ADM

CED 1 X

COR

CRT

EED

DEC

DFG

GOV

11SS

LEG

LAW

LWF

MVA

DNR

DPS

REV

DOT

UA 1

Sijznine with recommendations Printed Last Narme DP ) DNP AM

©

£eAw/fT?<us,
& A-TTC? K1
EuTTErU6>626 X 7

qryy vy

/
o , U B
ae s j/Wbt|LWO Ky

Chair:



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2004 LEGISLATIVE SESSION Bill Version: SSHB 29
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected; DCED
Title Real Property Transactions/Licensees RDU Occupational Licensing (117)
Component  Occupational Licensing
Sponsor Representative Rokeberg
Requester House Labor and Commerce Component No. 2360
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 Fy 2008 FY 2009  FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

MiseeleneSTaL oPERATING 00 00 00 00 00 W

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 00 00 00 00 00 00

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time

Temporary .
SSHB 29 makes changes to practices conducted by real estate licensees. New funds are not required to
implement these changes.

Prepared by:  Jennifer Strickler. Administrative Manager Phone (907)465-2144
Division Occupational Licensing Date/Time 2/2/04 1:42 PM
Approved by: Edgar Blalchford, Commissioner Date 2/2/2004
Agency Department of Community & EconomicDevelopment

(Ritoem) Page lof 1



ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair
Rep. Tom And , Vice-Chai o
P om« poerson, Vice-Lhair State Capitol, Room 120

ep. Jim frofm /£ f Juneau, KK 84bf1-118b

Rep. Dan 0gg (907) 465-4990

Rep. Ralph Samuels
Rep. Lcs Gara Fax (907) 465-6592

Rep. Max Gruenberg

House Judiciary Committee

Memorandum

To. Terri Bannister, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: February 25, 2004

Re:; CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS0I SO\B,
HB 29. All the amendments You incorporated look great and now we're ready to get the bill moving
along. If possible, we'd like to hand the bill in to the Clerk by floor session tomorrow (Thurs.) at

10 a.m., but if you can't get the final out by then it okay.

|f you have any questions, please call me at 4990. Thank you so much as always!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the
sender at the above address.



ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair

Egp. }i?anﬁrmderson, Vice-Char State Capitol, Room 120
ReE' Dan Ogg Juneau, AK 9980 M 182
Rep. Ralph Samuels (907) 465-4990

Fax (907) 465-6592

Rep, Lcs Gara
Rep. Max Gruenberg

House Judiciary Committee

Memorandum

To: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: February' \ 2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LSOI S\X,
CSSSHB 29, incorporating the attached amendments (A\s # 1, 2, 3, 6, and 9). Amendment # 6
is conceptual for the purpose of ensurm? that the inability to waive duties, as staled in AS

08.88.625 applies to AS 08.88.600(b)(4) (see attached amendment). Amendment 9 is

conceptual for the purposes of making it grammatically and Iogica?iy correct. The bill was

passed out of committee today.
If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. II'you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.
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23-LS0189\X.I
Bannister
2/18/04

TO: CSSSHB 29(L&C)

Page 4, line 19:
Delete “a pamphlet issued by the commission”
Insert "a copy of the pamphlet established under AS 08.88.685(b)(2) and

produced under AS 08.88.685(c)"

Page 11, line 23, following “contents",
Insert “and format”

Page I1,lines23 -24;
Delete “issued by the commissioner and provided"
Insert “provided by a licensee”

Page 11, following line 26:
Insert a new subsection to read:
"(c) Based on the content and format for the pamphlets established under

(b)(2) of this section, a real estate broker shall produceand pay the costs to
produce the actual pamphlets to be provided by licensees in  the broker'sbusiness
under AS 08.88.615(a)(6)."

02



Gara
W29 Amendment™ -PASSER

Insert at P. 3 line 24 after “person.”

“The written consent must be provided on a separate form, not contained as part
of another writing, titled “Waiver of Right To Be Represented.”



Amendment' PASMEL)

Insert at page 3 line 3 after “also”, the following language: “.with written consent
of the parties,’
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R AMENDMENT NO. °I TO HB 29
By Representative Gruenberg

Page 7, line 13: Amend subsection (f) as follows:

(0 A real estate licensee who discloses confidential information to the licensee'’s
broker for the purpose of seeking advice or assistance for the benefit of the person to
whom the licensee is providing specific assistance does not breach the licenseg’s duty of
confidentiality to the person[.('i, if the confidentiality of the information is retained bv the

licensee’s broker.



HB 29 Gara
Amendment A -'R\iL €D

_ Insert at page 3 line 4 after “writing”, the followin% language: “except that a
licensee cannot engage in dual agency, or dual representation.”

(Note: Dual agency or dual representation to be defined per sponsors).
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HB 29 —r~an | r: Gara
LAD

Amendment A

At page 11 line 6 - 7, delete everything after “transactions’, insert after “transactions” the
f8IEI30\év 8|n6\q9 Iéir,]guage: “Is not abrogated except to the extent inconsistent with AS 08.88.600



HB 29 Gara

?/ —fa
Amendment 1T -RILE Db
Insert at p. 5 line 16, and renumber remaining sections accordingly:

“(2) d|||ﬂ$nt performance in the represented person’s best interests and, when applicable,
to act with reasonable care in a transaction to achieve the person’s best interests.”



TESTIMONY OF

KIRK WICKERSHAM
351-3726

SSHB 29
HOUSE LABOR AND COMMERCE COMMITTEE

FEBRUARY 4, 2004

This bill deals with the legal and practical relationship between real estate
licensees and the consuming public, between real estate licensees and their clients, and
between each other. It abolishes the common law of agency as applied to real estate
licensees and their clients, and replaces it with a term called "representation." If the bill is
adopted, it will improve relationships between the licensed professionals and the public

in what is normally the largest and most significant transaction in their life —the

purchase of a home.

| have been a lawyer for over 34 years and a member of the Executive Committee
ofthe ABA Real Estate Law Section for over 18 years. | have also been a real estate
broker for over 25 years, and | served as both Vice Chairman and Chairman ofthe Alaska
Real Estate Commission. | am a member of the Board of Realtors and served on the task
force that developed this legislation.

| am areal estate licensee, but not an agent. For the last nine years | have owned
and operated the For Sale By Owner Assistance Program, a real estate company that
provides counseling services to people selling on their own. Thus, l1and the other
Realtors v my company are not affected by this bill, and | am testifying solely as an
interested citizen. As people in Juneau say. 1have no dog in this fight.

As a measure of my commitment, however. 1would just like to say that I've been
on sabbatical, attending screenwriting school at UCLA, and I've flown in from Los
Angeles for this hearing.

| would like to provide some background and liistory. In the early 1980s, a series
o f state supreme court cases held that a real estate agent owed his or her client fiduciary
duties similar to the duties a lawyer owed a client in a litigation situation - or similar to
the duties an attorney in fact owes to his or her principal. The legal structure of a real
estate transaction was adversarial.

At that time, all agents, including those working with the buyer, were legally

working for the seller. This created a huge clash between perception and reality, and



Alaska, along with the rest of the country, discovered that the consuming public expected
and demanded that the agent working WITH the buyer be working FOR the buyer. This
gave rise to exclusive buyers' agents, and as a result there arc buyer agents operating
today inall the major markets in the state,

Large firms, however, with many agents, had many listings and represented many
buyers. These firms quickly ran into conflicts. The concept of dual agency, in which the
company, and sometimes the individual agent, represented both the buyer and the seller,
took hold. Today, 40 or 50 per cent of agent transactions involve dual agency.

Lwas a lawyer long before | was a Realtor, and the notion of dual agency is alien
to me. However, the consuming public is apparently used to this arrangement, and
relatively few problems have actually come up over the years, considered in the light of
billions of dollars of transactions each year. In fact, the amount of litigation by consumers
against real estate licensees is a fraction of what it was 15 years ago. And this is good.

Dual ag.'i ey is specifically provided for in Alaska statutes. But it has inherent
problems under Alaska court decisions. Under Maska case law, an agent has duties to his
client (among other things) to divulge to his client confidential information about his
bargaining adversary, and to try to get the best possible price and terms for his client.
These two duties are impossible when one is a dual agent, working for both parties.

Most licensees are probablv dual agents. Despite the fact that transactions seem to
go smoothly, agency disclosures are made and consumers seem to understand how dual
agents operate, these conflicting legal duties and loyalties have given the industry

significant heartourn over the years.
Recently, a lawsuit was settled after the court held that a dual agent had violated

these duties —the duty to divulge the other party's secrets and the duty to try to get the

best price and terms -- to her buyer client.
The suit had several other issues, and the breach of agent duties was not as

significant as the fact that she stole the buyer from another agent, and the fact that she did
not properly or timely disclose her dual agency status to either of her clients as required
by law.

Nevertheless, the suit has boiled this dual agency issue to a head. The Realtor task
force began by considering reforms to the legal concept and duties involved with dual
agency, but soon came to the conclusion that the entire legal notion ofagency - the



notion of the licensee as a hired combatant for his or her client in an adversarial conflict -
- simply does not reflect the way real estate is bought and sold.

It never has. Real estate transactions are not like lawsuits, where the parties are
adversarial from start to finish. They are basically cooperative ventures in which conflicts
can arise. In other words, in a real estate transaction, unlike a lawsuit, each party needs
what the other offers, so both can "win" at the conclusion.

This proposal, at its simplest, brings the law into conformance with this actual
practice. The Realtor who helps a family find a house is not a predator, looking to exploit
an advantage; he or she is a helper. The concept of the agent's bargaining adversary is
replaced with the concept of the consuming public.

Likewise, tine concept of agency —trying to discover weaknesses on the other side
and exploit them, is replaced with the concept of representation -- being a good solid
advocate for the client.

Instead of dual agency, the bill creates the role of a neutral middleman, a
professional who just helps the parties come together and close the transaction without
advocating for either side. This, too, isjust common sense.

The bill acknowledges, for the first time, that within the same firm, one Realtor
can adequately represent the buyer and another can adequately represent the seller.

The bill clarifies and strengthens the licensee's requirement to disclose his or her
relationship to the parties.

What's in it for the real estate industry? They can exhale for the first time in about
15 years, because the law will reflect the practice.

What's in it for the consumer? Greater clarity, a better level of service, and
common sense. Likewise, the law will reflect the public's expectations. Also, the law
eliminates a strange and harsh element of agency law: the client's vicarious liability for
his Realtor's transgressions.

What's in it for trial lawyers? Frankly, | hope that the increased clarity and
common sense reflected in this bill will mean less litigation based solely on the difference
between form and substance. This is often litigation where the only winners are the
lawyers. 1 do not mean to sound critical of lawyers because again, this really has not been
a significant problem so far. This is perhaps a reflection of the fact that, although practice
has not always conformed to the law, the public has rarely been harmed.



What's in it for the legislature? It's the right thing to do. Alaska v/ill join a
growing list of states that have developed alternatives to the traditional notion of real
estate agency. We studied other state's approaches, and came up with our own. It is partly
a reflection of our unique market, and partly an improvement over other states' attempts
to resolve this problem. | think - - Lhope —that the approach we've proposed will in tum
be a model for other states as they resolve this issue for themselves.

There is one final point | would like to raise. This bill does not define the only
possible relationships between the Realtor and his/her client. For instance, my company
would not fit into the bill's concept of conventional representation. Other real estate firms
also offer a nontraditional mix of services. All this enhances consumer choice.

This bill ensures that innovation and consumer choice, as represented by my
company and others, will be preserved. The Realtor task force has been clear from the
very start that it wants to preserve consumer choice. Please ensure that this remains in the

bill as it moves forward to adoption.
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02/17/2004 17:43 FAI 4521499 GENE DUVAL 3002

Gene Duval
REALTOR*

dm

1 oruary 17,2004

Dear Representative Lesil McGuire,

| have carefully reviewed the Sponsor Substitute for House Bill Number 29, “an Act
relating to real'estate transactions,” sponsored by Representative Rokeberg.

| aiuamember of the Alaska Association of Realtors, and an Associate Broker real estate
licensee in Alaska. | believe this Bill would offer needed ?rotecnon to the public since it
clearly defines and determines when and in what manner licensees must disclose agency
to clients/customers. It also 3|?n|_f|cantl smghﬂes the process of explaining and
documenting agency representation to the public.

| Urge.you to support it. Feel firec to contact me via phone, fax, or e-mail for comments or
Inquiries.

Best wishes.

Associates of Fairbanks

529 5th Avenuo, Suite #200
& Fairbanks, Alaska 99701
Office: (907) 452-4363
Far: (907) 452-1499
MAS e-mail: duvalQgci.net
www.geneduval.com
Each Office Irxfcporvicntty owned and Ocwnrtrd


http://www.geneduval.com

Sent By: AAR #1 BUYER’S AGENCY; 9072773443, Feb-18-04 L.OGRM,
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RESIDENTIAL e, T PROFERTIES

(9071 272-8937

FAX MEMORANDUM

LINDA S GARRISON. Broker
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ch. 13 PRINCIPAL vs. AGENT § 387

TITLE C. DUTIES OF LOYALTY

§ 387.  General Principle

Unless otherwise agreed, an agent is subgect to a duty
to his principal to act soIer for the benefit of the prin-
cipal in all matters connected with his agency.

Comment;

a . Sections 388-398 arﬁaﬁ) |!]canonso the rule stated in
th|s ect|on In snuatlons In W |c the role ma 3 \Pvro er

omgo acts whjch would eatgt onée | ﬂ It
ro er rpose t eruels an aspect of the dut o e(a entto
er or [h nnC| ctf vyhg:h de ould know are
B Ml e
and the ac U|S|t|on o? interests aolﬂ e)rse to him, underptn
cumstances stated in those Sections,

An agent is one Who acts on behalf of the nnuﬁal andonlgf
o AR L T M e
stitute t e benetnt wh|ce}%J the pr|nC|paJ|s enﬂt‘g g%a\yet
agentsee

arelangn |scea ed or any other pu t|snota en-
asheeln efined: ana tacts ro er or an er
P 0se, he IS r]ot aS to such CtIOR r}t owe at
which, thougr] created In t of an agenc owgr
IS to & exercised solely on account of a erson of er
one %Mng It does not create an aﬂenc ation.
e extent to which fie is privileged to ac |n the

motectlorh ?h|s own Inferests as when hie acts'n the protection
a lien, ne does not act as an agent.

lllustrations:
1. A the mana er of P, a stoFkbroker promises T
that ne will reveal to orsten] transa(cnons of
one Q scustomers A 1S not aut orized to make such
grom|s and It he therea ter performs it, he has comm|tted
breach of duty to P. el I :
2 P |vstoA IS selling agent. a general power 0
attorney togseﬁl to anyone In th% V\?orl(s cting uﬁder this

See Appendix for Eoportor’s Kotos, Court Citations, and Cross Boforencos



§ 387 AGENCY, SECOND Ch. 13

Power A makes a conveyance to himself. The conveyance
s ineffective at P's election.

Comment
Scqpe of duty.. The agent's duty is not only to actsole
| for he benePP %? the zrmu{) ?n matt g er(]trustedyto

see 88 J388- 3925 taso to take no natravanta(?%

osition |n the Use of Information or things, acquire

ecat?]se] his, 03|t| %s agent i ecause of the opport n|t es
'éJ)OS' lon arfords ﬁ?ﬁ The a ent| also
nder a not to act rs eak dislo aI |n matters whic a]rr

connecte WI'[ his em oy ent excett the V\Protectton of
own mtere?tsorthose f other g S nof, h% ever necessartx
e

revented nt]actm alth OUtSJ e ?em oymentl
Emannerww g ou %

cts hIS Ermmpa 'S business. HIs
uties of loyalt te|n erestso his principal are the same
a? those og

a trustee to his beneficiaries. See the Restatement
-01 Trusts

IIIustratton

loyed b life Insurance company, in
ood aIAh pc)ates |yP %orlt WnIC woua épny |

S
gga]nogg umyttg)e Pno(tlues ISSL?d y the company. Ahas woﬁat

Comment:
C. Gratuitous agengs. A gratuitous agent is subject to the
[]titéesgt\altggsm this Secttongas Fully asg IS an agentwto 1S pattf ?

IIIustratlons itous] - i
ratuitously promises P to record a mortgage
held ﬁ A tj yEI Tﬁﬁs to do so.and |n Iacetﬁ'?etge
2\ enters a m) gment len of his dov(\!n agamstt e same land.
s lien |ss éct to P's unrecorded mo tgage

Sh Promlses to ctq gltously for P In ascertain-

|n the ex stence of ol q certain are;? and to
se ure options tor P_upon land foun t%contatn oil. Ain-
vestigates the land in suc area and obtains options upon

his own account mstea of for P. A holas such options as
constructive trustee for

Seo Appendix tor Eeporter'a Note*, Conrt Citations, and CxoaB Beforencea



ch. 13 PRINCIPAL vs. AGENT § 388

Gmet

d. The liabilities of an agent for a violation of the duty of
loyalty and the defenses he can make are stated in Sections 399-
421 A. The Restatement of Restitution, Sections 190-215,
states the rules applicable to’ situations in which a fiduciary,
whether or not an agent, acquires or retains property in viola-
tion of his duties of loyalty.

§ 388. D%%oﬁmtforﬂuﬁtsﬁﬂsirgata‘ﬁwﬂw

Gmet

a. Oro_linarilY, the agent’s primary function is to make
profits for the principal, and his duty to account includes account-
Ing for any unexpected and incidental accretions whether or not
received in violation of duty. Thus, an agent who, without the
knowledge of the principal, receives something in connection with,
or because of, a transaction conducted for the principal, has a duty
to pay this to the prmcuﬁal even though otherwise he has acted
with perfect fairness to the principal and violates no duty of loy-
alty in receiving the amount. See § 203 of the Restatement of

Trusts.

lllLstretiors:

1. A areal estate broker acting for P, the seller, in
order to assure himself of his commission, makes a contract
with T, a purchaser, by which, if T cancels the contract with
P, as he is given the right to do, T is to pay A the amount
of A’s commission. T repudiates the contract with P but

ay% A. A holds his commission as a constructive trustee
orP.

2. P authorizes A to sell land held in A’s name for a
fixed sum. A makes a contract to sell the land to T, who
makes a deposit which is to be forfeited if the transaction is
not carried out. T forfeits the amount A sells the land to
another person at the price fixed by P. A is under a duty
to account to P for the amount received from T.

See Appendix for Eeporter'a Notes, Coart Citations, and Cross Keferoncos
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