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cir/Mir liability issue, entered judgment in
favor nl' distributor nn its third-party claim,
mu) denied successor's motion to sulislilute
distributor's insurers for distrihutnr ns real
parties in interest. Successor petitioned for
review. The Supreme Court, Eastimgli, .1,
held that: (1) law of Alaska governed issue nf
lialiiliiy nf rifle manufacturer's successor; 12)
genuine issues of material fact existed as lo
whether successor was liable fur injuries
caused liy rifle; and (3) distributor's insurers
were proper parties to prosecute third-party
indemnity claim.

Reversed and remanded,

J. Appeal and Error C=HIX< )

The appropriate cltniee of law is a legal
question to which the Supreme Cnnri applies
its Independent judgment.

2 Aped adl Error C-821)

The Supreme Court answers legal ques-
tion nl first impression by adopting the rule
of law that is most persuasive in light of
precedent, reason, and policy,

3. Appeal und Error €83

The Supreme Court will affirm a grant
of summary judgment only if the record
presents no genuine issues of material fact
and the movin? puny is entitled to judgment
as a mutter nf faw.

4. Appeal mid Error 4&#!Uf I), SW

Generally the Supreme Court will review
rulings on joinder anil ratification for abuse
of discretion, but will review dp novo the
underlying legal questions, such as whether a
party is a real party in interest.

5. Artinn ©=27(1)

In The context of a claim that a defective
product has caused personal injury, succes-
sor liability is most appropriately character-
ized as a torts question.

6. Weapons ©=181)

Law of Alaska governed issue of liability
of rifle manufacturer's successor in products
lialiilily action brought liy father whose mi-
nor son was injured when allegedly defective
rifle misfired, where father and son were
Alaska residents, rifle was purchased in Alas-
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ka. and injury on-mred in Alaska, even

though successor's purchase nl manufactur-

er's business occurred in Texas.

7. Corporations ©=445.1

Generally, when one cor|>nation sells all
its assets lo another, the acquiring corjxira-
linn is not liable for the debts and liabilities
of the selling company.

8. Corporations <t=>)b51, 51VHI)

There are four exceptions to the general
rule of nnn-liahilitv nf successor corporations:
() The purchaser has expressly or implicitly
agreed In assume liability; (2) the asset pur-
chase amounts to a consolidation or merger;
(3) the purchasing corporation is a "mere
continuation” of the selling corfairatinn; or (4)
the transfer amounts to little more than a
“sham" transaction to avoid liabilities.

). Corporations ©=445.1

Liability will lie ingtosed on a successor
cnrl)oratinn fot the debts and liabilities of the
selling company under tlte mere continuation
exception where the successor continues to
use the seller's name, location, and employ-
ees, and there exists a common identity of
stockholders and directors.

10. Corporations ©=445.1

The “mere continuation” exception lo
successor nonliability is available to claim-
ants seeking to int>o.se liability on a succes-
sor corporation for defective products manu-
factured by the predecessor.

11. Corporalions ©=445.1

Under the modem “continuity of enter-
prise" exception to successor nonliability, a
successor rorjxiralion may la? held liable for
injuries caused by its predecessor's defective
products where the totality of the transaction
between the successor and the predecessor
demonstrates a basic continuity of the prede-
cessor enterprise.

12. Corporations ©=445.1

Under the modem "continuity of enter-
prise" exception lo successor nonliability, the
successor corjnratinn may be held liable
even (hough the sale of assets is for cash and
there is no continuity nf shareholders.

SAVAGE ARMS. INC. v.

tth-x IS I'<4
13 Corporations ©=445.1
The key factors under the "continuity nf

.enterprise” exceptinn are; (It continuity nl

key pertonnel. assets, and businnss opera-
tions: (2) speedy dissolution nf the predeces-
sor corporation; (3) assumption by the suc-
cessor of those predecessor liabilities and
obligations necessary for continuation of nor-
mal business operations; and (4) continuation
of rorpornle identity.

14. Judgment ©=181(15.1)

Genuine issues of material fart existed
as In whether rifle manufacturer's successor
was liable for injuries inosed liy misfire nf
allegedly defective rifle, precluding summary
judgment nn third party indeninifknlinn
claim filed against successor by distributor In
ro?_oeclinn with underlying products liability
artinn.

15. Evidence ©=244(7)

Statements attributed In successor me-
lioration's chief exernlive offirer that succes-
sor corporation held itself out to world as
legal mrressnr In rifle manufacturer whose
assets il purchased were non-hearsay admis-
sions of parly-np|Ktnenl with respect to (hird-
party indemnity action brought by rifle dis-
tributor in ronoeclinn with underlying prod-
ucts liability action against distributor and
manufacturer. ~ Rules of Evid, Rule
801(d)(2).

Ifi. Evidence 0=24447), 318(1)

To extent journal articles were offered
lo prove truth nf assertion that statements
attributed lo chief executive officer, that enr-
pnralinn held itself out lo world as legal
successor lo rifle manufacturer, were in fact
made by officer, authors of articles were Ihe
declaranls, ami such articles could not qualify
as non-hearsay admissions of party-opponent
with res|)erl lo third-party indemnity uctinn
brought by rifle distributor in underlying
products lialiiliiy; if articles were offered for
their truth on remand, trial rnurt would have
to address nuUior-as-declariml issue. Rules
of Evid.. Rule 81(d)(2).

)7. Indemnity ©=15(2)

Rifle distributor's insurers were pro|>er
parties to prosecute third party indemnity
claim brought by distributor against mantt-
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fiirlnrrr's successor. where insurers had fully
discharged distributor's liability in underly-
ing products liability action. Rules fiv.Prne.,

Rule 171n).

Theodore M. Pease, Jr., and Michael W.
Sou-right, Purr, Pease A Kurtz. Anchorage,
far Petitioner.

Jantes M. Powell and Kimlierlee A. Golltn,
Hughes. TImrsness, Powell, Huddleston &
Rninnnn. I.LC. Anchnrage. for Respondent.

Hefner MATTHEWS. Chief Justice.
EASTAItfill, FADE. HHYNKR. and
CAHPENETI. Justices.

OI'INHW

EASTAUGH. Justice.
I. INTKODITTION

Can a corporation that purchases assets of
the manufacturer nf a rifle sold in Alaska be
held liable for personal injury caused in Alas-
ka by a defect in the rifle? The superior
rnurt held that il could, nod we agree. Rl
we reverse and remand for application of the
jtertinpnt  successor liability dortrines dis-
cussed below. We also hold Ihat the indem-
nity claim brought by the rifle's distributor
against the successor corporation must he
prosecuted by the insurers which fully dis-
(t:]hlatrged Ihe distributor's personal injury lia-

ility.

[I. FACTSAND I'FOCKCDINGS

The relevant facts are few. Juck Taylot's
minor son suffered personal injuries when a
defective .22 caliber rifle discharged during
target shooting near Nikiski. Savage Indus-
tries, Inc. mnnufiicttired the rifle, and West-
ern Auto SupplyLCompany, which claimed to
have acquired the rifle from tlte manufactur-
er, sold it to a retail store in Maine; the rifle
was eventually resold to Jack Taylor in Alas-
ka. Taylor sued Savage Industries in 1930
for his son's injuries; in an amended com-
plaint, lie also sought recoverylfront Western

Auto.

Western Auto filed a third-party complaint
in its name seeking indemnity from Savage
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Anns. Inc.. which had pmvlioM-fl iisscis from
Snvnpe Industries in 1HU Western Auto
Fettled wiili itip Tay lors in May D, and its
iiiMircrs paid tin- milin; si’ltli’ini-nl ainmnit.

At issue lien? nn* three Maverinr ciuirl
unlers. Tin? first held Dial Alaska law gnv-
nms Die issue nf succussni' lialiiliiy. The
second granted Western Auto summary
jmlgnienl against Savage Arms, Imldinp Sav-
age Arms liable as "Ibe legal mirccssor to
Ravage Industries, Inc." The third denied
Savage Arms’ motion to substitute Western
Auln’s insurers fur Western Auto as Die real
parties in interest, but required the insurers
In ratify Die litigation.

The superior rnurt denied Savage Anns’
motions for recnnsiileralinn.  We granted
Ravage Arms’ petitions for review ami or-
dered full briefing. We review the three
orders under AS 22.05.010 nod Alaska Hole
of Apliellole Procedure -102

1. 1)1SCI'SSION

A Slinnhntl nfltrvinv

11-31 The appropriate choice of low is a
legal question in which we apply nur inde-
pendent judgment.1 The scope nf successor
lialiility in Alaska is a legal question ol first
impression, which we answer by adopting
"the rule of law Dial is most persuasive in
light nf prrci-deni, reason, and policy."1 In
applying roles nf successor lialiilily to this
rasp, we will affirm Western Auto’s summary
judgment only if the record presents nn gen-
uine Issues nf material fact und Western

1. See Lnngdtm v. Clmmiiion. 752 p pel 999, 11101
(Alaska 199(0

2. Cnin i la. s91 12ii 1791. 1794 n. 0 (Alaska
19791,

3. See Notion v. Magill. w77 pres 1713, 1715
(Alaska 1994)

See Fahbniils A Siai Unitnigli r. Kamlil
Olllml Inc. < Afine., 795 p.od 793, 907-113
(Alaska 1990). vicond in pun nn oilier gniiinds.
973 P.2d 032 (Alaska 1991)

5. Seel.ongdnn. 752 p.2d at tom
6. Savage Arm* invoke.-* mu npiiiiiin in ArmStrong

I- Ami*.roup. 44| P.2d 699 (Alaska 1969). ill
which we Itiid dial Alaska law pnvrins dn* I]iie*.
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Anlei j* entitled in judgment as a mailer n|
law.*

141 Alllmugh we generally review rulings
on juiuditr and rntifientinn for abuse n[ dis-
cretion.1 we review »le linvo the underlying
legal questinns.1such as whether a party is a
real party in interest under Alaska rn il Rule
17(a).

1). Online anon:

Savage Arms cliallenges llie superior
rniirt’s ruling that Alaska law governs Ihe
issue nf successor liability. Il argues Dial
Texas law sltnuld apply because all transac-
tions relevant lo its purchase (f Savage In-
dustries’” assets occurred in Texas. In Sav-
age Arms’ view, the case hefnro the ennrt
deals with the transaction between Savage
Arms and Savage Industries, and the under-
Iv. ig inn does nnt hear nn Die choice of law
(uestion.*

Western Auto defends the figicrior court’s
decision, contending that Alaska law should
apply because the underlying injury occurred
In Alaska. Western Auto also reasons that
successor liability is hut an extension of
products liability law, which is itself a Inrt
doctrine.

Texas statutory and case law seems lo
disfavor both traditional and modern doc-
trines nf successor liability,7 lail neither this
court nor the Alaska state legislature has
resolved the successor lialiility questions pre-
sented in this case.

lion rf inler5pnn-.nl lorl immunity, even diotiph
Ilie onto accident dial inspiied llic uni miii ewe*
furred in Canada SEEIIl m 7(41-Hi There w-c
Healed die inlcrspotisal immunity giicsiinn inde-
pendently Ot ihe underlying tori question, and
focused on die spousal relationship between die
panics la die Invvsull. | lim m apply ihe
Aontllong approach here only Itcgs die ipicsllon
ol vvliedicr successor liahilily should Iv [ICale

%JS IWholly indefvendenl. Ann|u0ng doe.* nol con-

10

7. SeeleX Bur Corp. Acl Ann an. 5 10(B)(2)
ivernon 1997); Mndgrlt r. Passon am-ra Co.
709 S W.2d 755. 759-59 ITea.App.1966). *cc also
MeSee v. Ameiican liunsfei £ Sioiage. oas
r Supp 495, 487 IN.DTca.1996) tho S8 ifecr
cm Resiunres Life lio. Co. » Cuhaidi, sss
S W.?d 783. 796 ITev Civ.App.1977) luniinp ex-
crpiion* or merger, consolidation, an an
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We look to Du- Restatement iRocnndt of
Conflici of Laws lor guidance in resolving
choici*-of-law issues.* The Second Restate-
menl requires a si-paralp rhoiee-nf-law amity
sis lur iuii'li issue pi-esftnted.1 Wp likewise
fnllow Dus rule nl dr|N*tapo," and ileiermitu-
the proper choire of law no the issue of
successor lialiilily without regard lo other
issues in Die case.

Before we ran address which stale’s law
sliould apjily to this issue, we must first
determine whether successor liability is bet-
ter rlutracieriied in terms of contract nr
tort." In one sense, successor lialiilily de-
rives from corporate and contrarl law. be-
cause il may require Die interpretation of tin*
contracts that governed the transfer of as-
sets between corporations. Rid successor
lialiiliiy is also a creature nf tori law- when il
is claimed that Ihe successor is liable because
a product defect has caused inj.uy or death.

Other jurisdictions are split as lo whether
successor liability should In* evaluated using
the choice-of-law rules overnin? tort or_cor-

p@rrhs and eeRtraet (Y. T FIRA eilei,
ur example, has held Dial the law nf [he

9. Sir. ., Polmn C. Lewsx Cn. c. ARCO Cliemiral
. 904 F.7d 1771. 1777 (Alaska 1995) ("When
rI|n||r nl law issues arise, vvr roimonnly liter In

ins- Restairmren /Secondl nl CAtris wr penin-

anee.”)

9. See Rrslali-mrni (Second) nf Coivflicl nf Lnvcs
I 145 cmi. it 11971>{"Die mans liav-i* long rec-
uguiird dial iliey arc nm luuind In deride sit
is*ner nuclei lire local lave nt a single stale.
Run e Plr.merl COIp 89 F.3d 370. 374 17di
Cn.1996) (tinkling dial under die Si-roml Hr-
siairmeni iCSi, "la) cnuri dicrelorr cniidiirls d
n-pniaie chnirc-ol law analysis lur each issue in
a case, allcmpiinf in dclernunc which stale lias
lhe nmsi signlfiranl ruiilarls wr-ilti dial issue.").

10 See Black's l.aw Dirtinnarr 449 (7lli ed 1997)
lileflning depcyagc at "la) court's applicatimt of
diffeirni stale taws in diftereivi issues In » legal
dispute; clioice nt law nn an issue-bv-Issur ﬂa'
sit"); SE€ alSO Bryan A Garner. A Diclinnary nl
kliklern Legal Usage 7666 (?d ed.1995).

1. See.eg, Ruiz. 99 F.3d ai 376 1°TTIne courts of
several slater have struggled lo decide wheiliei
(tin cc-ssor bvliililv law) is a pari nl rnr|vniau- law

ni inn law." i

17. See Uelihr. Rilgcif Math. Mfg. Cn.. 750 r.7a

3n9. 374 (5lh CIr 1995)

ITO RHIH-A  MISHT 1)
stale with tin- most significant i-iirpvmli- can-
taels should apply to smei-ssni lialiiliiy ques-
lioiis.-” The Revenlli (“in-nil held similarly
ill finiz  Hinilii i CTiv/i." liiii several forli-t
ill district cnurts hove explicitly applied the
law ol tin- stale with tin* inosl sigllifunnl
Inrls coidaels.” anrl stair* cniiris have split
on Dir- ques!inn.1l

16) Wp decline lo lollnw Itic fifth nod
Seventh Circuits, tiecanse we Ivelievi* Dial
wlu-n a defective product causes |v;it«iixl
injury, successor lialiiliiy is most appropri-
ately rhai‘jirlerizcd as a torts question. Rue-
cussor lialiility is essentially an ex|iansiun >f
products lialiility law, which derives from lorl
principles nf negligence rtnrl strict liability,
ami rejects cnntnirl-derived requirements
such as privily. The piirla*se nf the modern
strict lialiility regime "is lo insure Dial Ihe
cost of injuries resulting from deferlive prod-
ucts |is) borne by the miioufaelmers llud put
such products on the market iather Hum by
the injured persons who are powerless to
protect Ihflinsolves.” * Treating a successor

lialiiliiy question solely as one of contract law-
would allow "the party who lu-nr-filleil Imm

13. f9 1 3d 370. 376 17ili Cn I*"*cl|

wu_ Sir. rf Fde IS Moellei Itatip Cn, sy
FSupp 656 658 (||Tn|n 1097). fitehe'erit
ii-ori nn ililleimi g|0|onl| Flniinn & tlimn Mfc
9n7 r ?d 570, 579-80 110ili Fit 1999), Reedv
Amomlng (nil Cn. s77 F.Fnp 246,
(Ft) Aik 1993), Kruen ¢ Anote 4 Indus . *77
rSupp 136. 141-J7 (IMIMuli 1979). dllllned
0 snvziii- nil nlliei ginnndi. lidimon c. teuha
Gump, InC.. 191 F3d 737. 746 (Mil fit 1"W)

15. see, e.g. IN 1e a1helill Liiigmioti IRelll. 517
A?d 697, c99 (Pil Snpei 1996) (holding dial
cnljvmale lav* stinuhl apply In-raiise key rpu-slinn

was legal ettec] nl contians la-lw-rl- n impnia-
tinns), Ainettrail Nonusams, Inc. e. AN wiv-isiiv
Illlfg SRR.L. 649 50.2d 565. 570 (Ala.1994)
(holding dial cnnOirl uile fm lorS cases sllnuld
apply |n roipnrule surrrsMM lialiiliiy, issuge)
it Daviq w. pniiak. SUCCESSOT | 10NV in Asset
AVinsnmiis. 1176 fLI/fmp 85, 107-17 (1999)
(illsiussing ililterenl jurisdirlinns' appinnchi-s |o
elinier-iil-lau- issues foi surressni lialiiliiy

chums).

16 Itticipil/ai 7:acini Cn v. fieri. 593 1.2d 871,
878 (Alaska 1979) (rpmllng ChItS V. F|/|h Are
Clnssin Co.. InC... 454 ¥2d 244. 748 (Alaska
19691, are alS0 Gt|r|||ntn| i. lillia PiHft Pauls..
InC.. 59 cal.7d 57. 77 cat Kpli 697. 377 I*2d

897.900-01 (1963)
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lii" bargain |l«I escape linbilily even though
I party wlin Irnnslerreil Ihe benefit would

In.'’ n,wrt lu'en

r0,$,,,mated." ‘= Such a resnil” Would. i
ileriiune ihe principles I ~ govern nur prod-
mics liabililv law. And nllhonph Savage
Arms argues iliat Ihe public policy behind
Pro,l,rds linbilily law is of “lillle interest"
i Viwlern Aiilo ptliviilUM.iJ [j;ihjfi*
ly insnrimci* llud fully protected il. western
Auto's Fiiil does not pursue a commercial
cause of action. Because Western Aide's
insurers settled the |x;rsnmd inijurr]y suit,
Western Aulo now stands in Ihe [N plain-
Itffs shoes.

Thus in fonlox! of a claim Hint a #Irfi*rlive
prodiirt luif mused personal Injun*, we think
FiifiTFFur lialiility is more aptly in™lr*d ns a
mnller of Imi law.

Hi] Having delerndncd that successor lia-
liililv in n products linbilily context is best
characterized as part of the law nf tori, we
mi.sl now decide which stale's laws should
applv to the case at hand. The Second Re-
statement stales that "with respect lo an
issue in tort." courts si,mild look In Ihe Inc.il

law of the state will, the "n.nst significant

reIaIronsh\;\)l lo .he parties and the occur-
fence.1 We conclude Il,at Alaska has the

must significant Inrls rnnlarls mil, this legal
issue. We look in particular lo lhe mulerly-
ing tori action that gave rise In this litigation.
Jark Taylor and his son were both Alaska
residents when the accident occurred. Tny-
lor purchased the rifle in Alaska, and (he
rifle was being used here, where its defect
injured his sun. The defect Ihat injured
Taylnr's son potentially endangered any [>er-
son within a lethal vicinity while the rifle was
being used in Alaska. Finally, Jack Tavinr
litigated his suit against Western Auto in
Alaska's slate rniirls. Because the relation-

17. Alu--crj. 477 F Supp. at |4 1.

IS. Sc RcMiiiemeni (Second) nt funDid nl Laws
k 14511). TodrIimnfne the pl.ice of oio>I signifi*
(Mill leladundiip, We look io:

1) ihe pInle where Il.e injury occurred.

0.) llie plarc where llie riiiiducl eausiug llie injn-
ry occurred,

f.) ill." d.tiuicil. rCMcli'ncr. nalinnaliiv, plarc nf
imuipi.ialion nod place ol Im.mess ol llie

piirdes. nod
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ship between lhe Inn litigants is [OcIM'ed In
Alaska. Alaska law should govern.

We II|erefore %oruhrde il.nl H mnmrior
(- v m,.rinding linu Alaska
|n II|p ifs(lc. of [{{in

lililv
r  Shiwomt Unhilili,

Savage Arms challenges Western Autos
summary judgment nn Ihe issue of sucressnr
liability. e at'gues that it shniild not be held
liab'e even if Alaska law applies. This argil-
p ip™ ps nf impressiou in Alas-

7 fiRnerally, "hen nnp company Fells
nil ii? assf*IS in anolltur. Ilie acquiring rnrpo*
ration if nnl liable for Itie tlch* nnrl liabilities
nf tho Felling company.Z CoiirU liavp Iraili-
in"allv nfcopitad four exceptions 10 this
nlk °r non-liahility, where 111 the purchaser
A'rPALY n|' ImpHdUy apees to assmne lin-

hiliv* @) 11l I«"*m» nmmirtlu In a
“onw.Hrintion nr merger. (3) lhe purchasing
"T«ralion is a "mere on" of Ihe
fe,linS .wpnratinn. or 14) lhe transfer

"n"",n'5,0 li,lle mnrp Il,an 8 ° t| am rami-

fIrIrnn N ovni'l lia,,ili,it's " dpdpFnIIv*
Korne courts have recognized three addilinnal

“wnoriem " exceplinns lo the rule of non-linl.il-
i(* "ie "COMIimliv pf enterprise.” "product
linc* anrt "A"r-to-wam™ exceptions ¢

Western Antn argues that we should adopt
any one of three different successor liability
doctrines in this case: the traditional "mere
continuation" exception and Ihe modern "con-
linuity of enterprise” and “product line" ex
ceplions. We first identify which exceptions
tire available under Alaska law, and then
remand for the factual analysis necessary to
ascertain whether successor liability is prop-
er in this case under any of the approved

(d) llie place where llii* relationship d any. be-
iwecn ihe parlies Bt'mnlrieo.
.S 14512). Wc evaliiale lliesr la.>i« and ran-
lads io tigtil of iheir 'Telaiive importance lo die
paniciilar issues io eacli ease.

19.See I'ollok. Supia nme IS. al 99; See alSO
Ri.lu.id A Epsiein, Tm/. 411(1-02 119901.

20. See Poliak, ru/im nnl. la. al 100-0)

71, Seeid. al 103-08,

SAVAGE ARMS. INC. i. WESTERN AITO SINTLY
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exceptinns. Tin-siilierinr cmiri did mu spe.i-
fy which exceptinn justified ils inipesilinn ill
suc. i'ssnr linbilily against Savage Anns.

L wiililiiiniil

f
|Ju/|||||n

till  Courts have Iniditinnally im|xisi*il lin-
ldlity on surcessur eorjinruiions whero lhe
sui eessor corporation is “merely » ennlinna-
tinn" of the selling riii'poi‘atiim.** The pri-
mary elements of the "mere continualimi”
exception incluilr use by llie buyer of Hie
seller's name, locution, and employees, und a
common identity of stockholders and di-
rectors.3L  This well-established exception,
stems from judicial refusal to honor a trims-
union widch is “little more lliun u shuffling
of r«r|H<rnte forms, lucking imy fimduniontal
rhuiige with independent sigidhi-unce."3

IIH1 Tin: “mere cnntinuaiion" excepiiou is
avuikd.It* ¢n clnimunls seeking tn impose lin-
bilily on a successor rngmrnlinn for prodnrls
mamifiuiured by a predeciissnr, Alilioiigh
Suvngt- Anns argues that we shnnlri not
adopt this exeeplinn, we disagree, lwrmise
this is a well-reengnized exce|ilinn, and we
sec- no reason lo reject ils application here.
We therefore hold that it is avnilahle under

Alaska law.

2. The iiiiulrrii "nnilimnlii nfrnlrr/irisr

Maptitm
stern .\Amo also asks us tp udnpl th
‘Tonlimiity nf EMEONE a”ﬂp'lpntf
See|d al 101.
23. |d See t|| ” rliithp 1. 1iliimIk-Ir. Tlte

Cm||n|||||} ol thi Eincrjin\i .. 0l.U-, (

Sunc**0iship in thnied Stulls Line, 10 rea. o.
toil L. 365. 371 11996) ("Tile dorlrinc ... is
appln at.lc only where the iiirrcr-xni lias the same
slixkl.nlilrrs as llu- pirdccessoi and rniuturis Ilir
same busfocss wilb llie same inaiiai'cmciil. I.tcilr
lies, employees, pioducls. and Uitde names.").

24. Ulumtrciy, Supra nnlr 23. al 371

25. Under llu- "product line" rircpiinn. a Mures-
sur will he liable il il arquiir.x sulwianiially all ol
die piedcccssor's assels and iiiulcriakcs csscn-

die same nianiilaciiiiing opcraiion of die
g of similar prodiicis Sir RU\ i*. Alml C0171
19 Cat.3d 22. I13hCiil.Rpll.574, .Set) P.?d 3, 3-11
11977); 6) Atn.Juj'.2d Products Liuliihly % 133
(1997); rollak, anuu oeic 15, al (1)4-16. Re-

till line" ?l\II|I|IU|IS Wi- I-LlulHill- Thnl Hir-
furls ill this ntse nre ill-suili'il lo tin* “product
line" OM-eplion. und we therefore derlim* in
consider il ut this lime,33 We do, luovmer,
udnpl llie “ciiniimdty of enterprise™ oxrep-
linn, for the lea?.ms explained l«4ow.

111,121 The “conlimlity of enterprise” ex-
rcplinn is nn oulpuwlli nl ihe iriiditiviiid
"mere loiiliinuilinn" llieor.y of liability.3L 1'n-
der this exception, n siii-cessnr coigmratinn
may lie held liable fur injuries caused by iLs
predecessor's products where the litlnlily of
llie tnmsni'linn between the suieessor and
tho pri'deeessor demonslrules u bnsic coiili-
nniiy nf ihe prede*'es*,.r eniirprisL-.3* The
siii‘cessnr ninv lie held linl.le een though ihe
sale of nssets is (or ciish ami there is no
eonlimtily of shnrelioldeis.

111) Tims, wlii'ituf H* Inuliifoiiiil “mere
eoniionniinn™ p.xcepiinn dilju*nds on the exis-
lence of identical shareholders, the "continui-
ty nf enterprise” looks hrynnd Hint formal
the underlying Irnnsurlinn.3@  The key lav-
Inrs under the "continuity ol enterprise" ex-
units Chhrnrlljr Co; P are: (1) rnnlrnmly nf
key pcrspnrud, assets, and luisiiiess upoi-u-
linns; |£) speei'y dissolution nf the predeces-
sor corporation; (3) assumption by lhe suc-
cessor of those predecessor liabilities and
obligations necessary for coniimialion of nor-
mill business operations; mia 14y I'Oiilinimtinn

1HM die fads in lids rase scvio ilt-siiiicd 10 it.is
*-%*'i-j«iinn. wc ili-i line 10 evatiial.* Ilie wisilom of
adopiinp ilte "p.iclurl line" ilicory al tins lime.
Oon. .l-, isinu tod.'0 clues nol pic. ludr further
ronsiili‘iuiinn 0/ this cxii'piu.n 1l an uppiopnaie

vase

Sec rirituid 1 Fupp, Jr. Rah sipnuip Sucres-
srn Lnilihn, 19994 m | rev. 845. 8af S 1

(1999)

27, Sit63 am am .24 PuidnCIS I nihility § 179
28. sit Liiiiiid v. Hiliitiiiniiii* Cits. Co., 397 mich

406, 244 NAV.?d 673. 863-84 11976), fupp.
SUPIN nole 76. ai 848-49.

29. ire 63 All)Jill.2d Puellu Il Lnitillin k 1)0

30. 397 Mich. 4fl6. 744 NAV Jd 873 (1976)
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ol ciiijxii'ali' identity3l This is a limited
exception [hill looks [>asl lhe identity nf
shnrohnlders anil dirpelius. and Incuses nn
whether llu* Inisiness itself has been Inins*
fnneil as an ongoing ciuicniii.

Only a minority ul runrts have llnis far
adoliled Ihe "oinnimiily of enterprise" excep-
tion.8 And lhe American Law Institute re-
cently declined tn adopt both this exception
and llie “product line" exception lur the Re-
statement (Third) of Toils.ZL The Third Re-
statement's commentary imlicnlcs that the
vast majority of courts considering these
modern exceptions have rejected them.1* Al-
though there is some dispute alioul exactly
how man.v jurisdictions have decided the is-
sue,d it is clear that a majority of jurisdic-
tions have not adopted the "continuity nf
enterprise” exception.

Critics of the modern exceptions (such as
“continuity of enterprise”) argue primarily
that expanding lialiiliiy harms the overall
economy liy making il more aitricure for com-
panies In reorganize nr sell their assets with-
out destroying the value of the ongoing liusi-
iipss enterprise.3* For example, they assert
that a huyer interested in purchasing sub-
stantially all of the assets of a corporation
will, In some cases, decline to make the pur-
chase if il will be forced to assume lialiiliiy
for past product defects as well. As a result,

31, SIT Ui al ss3-8+1; SITONO potiak. SipiU nnic
15. at 103; 03 Am.lii.2d Piuilm i%Liahitny
§ 132.

32. Sir R*Mairnn.nl (Tliiol) nf Toils: [IViichii'ls
Liability § 12. R,porters’ Nole ui 215-19 11998).

33. seelll s 12iNN b i 210 & Reporters' Nine
al 215-19.

34. See |” 6 12. Reporters’ Nnlc ul 217-18. Tile
Rrslalemeiii ldemdies only ilucc Mules where
courts have adopted lIlie "conlinuily of enter*
prise” exception:, Alabama, Michigan, and New
liam psliiie. See I0. al 219.

35. The Third Resiaiemcni lists lweniy ivvo slates
in which stale tomIs lor federal courts applying
stale law) luive rejected bolti llie “conlinuily of
enterprise” and "piciduri line" exceptions.

0. § 12, Reporters' Nole al 217-18. Bui one
conimenintor esltmaies dial only eighteen juris-
dirtinus us Ol mid-1998 had arluallv rrjcrled die
modern exceptions, when considering llinsc
slater whose highest courts had yel lo tide on Ilir
issue. See Cupp, su/irn nnlc 76. al 852-54. Pro-

IS I'ACiriC REI'OHTER. 3d SERIES

chasers, and will iivtcad he forced lo sell oft
the corporate assets on a piecemeal basis,
squandering any ilcrumulalcd goodwill.3
Such a piecemeal sale Would give a cnrixiro-
tion certain economic advantages: the sell-
er's shareholders would be able to receive
full value for the remaining assets, and suc-
cessor liability would not flow to the purchas-
ers under any of the traditional or modern
Ihenries.3* But a piecemeal sale would cause
an nnpning business to he Inst to society, anil
potential claimants would lie no belter off.

This argument, although compelling in the-
ory, seems to paint an incomplete picture of
the economic realities.  If successor lialiiliiy
is expanded to include the "continuity of
enterprise” exception, some companies in-
deed might he unable tn find buyers for their
ongoing businesses. But we have not been
referred lo any evidence that adopting this
modern "continuity of enterprise” exception
(nr the marginally more populai “product
line" exception) has in fact increased the
number of corporate liquidations or piece-
meal breakups, nr ihnl rejecting the modem
exceptions has in fact decreased liquidations
or piecemeal sales.3l And our research has
not disclosed studies that have so concluded.

We also note that permitting successor
liability under the “continuity of enterprise”

(cssor Cupp sluics dial conns nun preiing die
law ot Mississippi, Ohio, and Souili Carolina
have also recognized and adupled llie "cnnlinui-
ly nf enlerpifse” exi'epitnn- See t npp, sopor
note 26, nl 854 n 44,

36. SBE Resiaiemcni fTliiid) of Torts. Products
Liabiliily 8 12 cml. Ir. al 211; Epslrm supra nole
19. at 400-01; Michael D. Green FaiMess and
Stirsessm Liability: The Limits ol the Commim

Tiucess, 8 kan JL. Al Hob Pol\ 119, 121
(1998).

37. S|X Epslrin. SUp“J nole 19, al 401; Restate*
men! (Third) ol Tons: Products l.iabiliiy § 1?
cmh b.ai 211.

38. SE Epsirin, SNNA lime 19. al 401-02: Re-
siaicineni (Third) ol Tons; Products Liahililv
8 I*cml. b, al 211.

See. CP.. Resiaiemcni (Third) ill Tnris: Prod-
«ir,s Lialiilily § 12 mil b al 211 & Reporters'
Nme al 215-21; Epsiein. Snpta nole 19. ai 400-
02; Green, Snpta nmr 3ft. al 121.
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exception will nm riiscnuropo  Ini‘ge-scale
transfers so lung us aniicgiaied fuw-smh-
liabilnics do nm exieed llu- value nf llu-
ror|xiratinn'f anmmilaled goodwill.  I're-
Mimahly, many rng|virolicns will coiitiniu- in
engage in eflicipni anil priuliiclive transfers,
with the purchasing firm merely fncioping
inln the pni'cliase price (lie cnsl nf Ihose
fuvrcssng liabilities.™ When firms emumet
fur an asset transfer where llir- basic enter-
prise is to lie imitimied, they negotiate In a
price dial reflects the fair market value of
the transfer, taking heed nf llie risk nf fidlire
claims.*1 The purchasing firm will value any
potential successor lialiiliiy claims at least al
the incremental cost of nhlaining insurance
coverage against Fuceessur liability for
[)lpm.*, Where tlial insurance is too ex|ien-
Bire or is unavailable, negotiations cmild col-
lapse, and the firm will either continue lo
exist land be subject lo lialiiliiy claims) nr
liquidate (and future victims will receive nn
recovery). But in many cases, we would
ex|>ert selling and purchasing firms simply to
negotiate to a rational price that takes ac-
count of these potential claims. The pnsilod
negative efferls nn lhe overall economy are
loo indeterminate and speculative In out-
weigh the policy of enngieosatinp persons
injured by product defecLs.'3

The same reasoning applies to the Restate-
ment authors' concerns regarding potential
“windfalls."4 In many cases, a predecessor
manufacturing company will tie purchased liy
a larger, more finaiicially-snmid rmrxiralinn.
Tlie rule we adopt here does not limit injured
plaintiffs' recovery lo the value of this assets

40, See Cupp, SUMU nnic 26. a1 861-77.

a1, Seemichael o Cieen. Successor Lialiiliiy: the
Sui*ehonly ol Siaiulnry Refona in Pulled Pinduel
Lialiiliiy Claimants, 72 Comell L rev. 17, 40
11986).

42, Seeid. 41 40; cupp, supiu mile 26, ai 862 n.
90.

43. SE€ Epsiein, Snpia nnlc 19. al 402 (explainin
dial I'ogmraiium arc learning in naV|gate mod-

crn successor linbilily rules).

44. %e Resiaiemcni_(Tnild) nl Tuns: [I'rnilurls
Liatiitiiy 6 12 CMI. li.. a1 210-11.

45. 1d. si 210

tiici'i i-iiiild ennreiv ably lie-situations in which
product 1%led virliins would ri‘coive a linger
recovery tan they cnnceivably cimid have
ricejveil luid e pioiloccssai cingxiny re.
maim'd on nngnjng cnncerii. and been bank-
rupted by Hlip InLol claims. Tlip KcsiAlemi-nl
aiillmrs view llm added recnveiy |wilential as
an "injustice" tn tlie succi'ssng rnrliuralinn.u
But wc lliink Ilie Heslaleinonl analysis de-
feats tlie nssumplinns venina Inrt taw, We
assume that merit-minus claims will be paid;
thill they are sninnlin.es not paid dm? In
insolvency dues not cluinge 1 iniderlv hig
assiunplinn.  Tn cluiracterizn as a "windlaH"
full recovery fur losses caused liy product
defects unjustly rimllcnges llip legitimacy nf
the injuries suffered. And once again, pur-
chasing rnrpnrnlinns con attempt In account
for this risk n¢ loss in Ihe piireluisp price.

The other nbjrclinns In expanded siu-eps.
stir lialiility rules are nlsn not dif|Wisilivp.
Siliri'SMir liability jvitenliolly conflicts with
maximizing the value received for bankrupt
estates.™ Bui wc see nn |v>rsnasive rriisnn
tn favor rnrjmrnie creditors over claimants
later injured Iw Hip seller cnijvnraiinn’s
products.**  Also, some courts have argued
lial lie modern exceptions impose lialiiliiy
on (fililies liaving nn causal relationship with
the harm** But basic in the "cnnlimiii.v nf
enterprise” pxceplinn is (hr preservation nfa
substantial jwrtion nf Ilie goodwill nf the
prpderessnr cnr|Kirolinn; Hie successor is
fimdamenlally llie same emerprise as llie
predecessor. Wlicn a firm negotiates to
purchase another cnrl«iralinn, keeping the

46, see Mirlutic M Morgan, The Denial ol Faluif
lint Chinos in In_Rr Pipei Aiieiafi; Hill ihe
(null's Quicl-Fis Snhilinn Keep ilte Delnm Fly.
ing INpli o1 Riing u Clashing Dmsse, 27 Log. u.
rtii L).27.36-37 1199S).

47. Nnoi'lhtTess, (rderal linokiupiry law may gov-
Clit whdher poienlial rlauns Inr injuries 1111 yel
insWm | may lie dischaigrd In a liankrupicy
pi>uceiling. In iliis case, die Firsi Cirmii lias
m lcl dial lliere ils rn disrliarge nt Western
Amo's claims. See|nf|a iinlr 56.

as. See, eg, Pohns e (lull Lipiip. Co, so2 nad
75. 62-53 (Al| cn.1986); Jnhiisnm r Amsied In-
dus.. Im . 83t r.2d 1141, 1144 (Cnin.App 1992),
See nlsn Resiaiemcni (Third) ol furls riminrls
Liability 5 12 cm1 b, 111 210.
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“citlftrprisp” inlarl, i mnsi milifip.il-- any
[mlpnlinl successm- liabilities anil negotiate
an appropriate price-. Tn pi-rmil the succes-
sor, which presumably pegnlinled a iliscimnl
fur pntenliol successor liabilities when dick-
ering nver IIn' pnrelutse price, In mnirl liahil-
ily based nn luck nf causalinn would give ihe
successor an unwarranted windfall.

Finally, this new rule will also have llie
cffeci nfencnuiagiug existing cnipnralinns in
produce safer |irnilnrts, in keeping with llie
public policy yimls llial iniileiiic product lia-
liilily law generally.# Cnrporrttiims are cur-
rently mnlivaind in cnrrecl defects in reduce
[lieir nwn exposure In lialiiliiy, hut the tradi-
linnol successor lialiiliiy rcyime uuderniines
Ihal ineenlive by giving the inanufuctiiring
rnr|sirnlinn another nplion: nlferiny ilself for
sale m a new investor. Wiihnni successor
liahilily, Ihe nriyinid shareholders can receive
full mni|M!iisalinn for Ihe cnrrenl value nf the
firm, willuuil sharing the Imrden caused by
any defective products manufactured before
Ihe sole. The rule we announce today will
give manufacturing corporations additional
incentives lo market non-defective products,
in order lo maximize llip corporations' mar-
ket value in event of sale.I'

Rome commentators,*1 including the Re-
statement anilines, 11 reason thal legislatures
nre heller situated Ilian courts to define the
parameters nf successor lialiilily. Rut we
Ihink this is nn appropriate subject for judi-
cial decision because il is directly related lo
products lialiility law, @ doctrinar road long
traveled by courts.11 For example, llie four
traditional exceptions were created by the
courts.1l There is also some suggestion thal

Hl
49. S“ Cupp, d nolo 26. nl P60-63 (arpiin™
ili.il pic.iler surressor liability will iliunnel re-
HJ)onsiIiiIiiy bark oiipinul protinri mnnufuriur-

50. SHLid. Tiii* incenlivr holds iiu* until ilie
firm knows iliui its linhiluies will niusirip any
goodwill sivitilahlil in he fold Bui companies ill
flat position would nol hr ivlevani in iliis sue-
rrssm liahilily issue, because no buyer would pal-

m nnpnmp roncrrn valued al less llum its

51. Si‘V, ef, Green, Sapm nole AI

52. See Resiaiemcni (Third) of Torls. Pruducis
liahilily § 12. HepnrieiV Nole ai 2)6-17.

IX pacific uli'oitri-n, il series

legislation in oilier stales has failed i1n ad
dress these problems.1L Wp see no reason to
nwuil legislation hefore addressing lIns issue.

Wp therefore adnpi Ihe ‘maconlinuily of en-
lerprise” exception lo ihe general rule nf
nonlialiility lor cor|xirme successors.

f'mijiricly nj till yonftunry jnilpvirill
oilier

1%1] Although we here approve ihe "more
conlinualinn” and "conlinuily of enterprise”
exceptions, il is nonetheless necessary lo re-
verse Western Auln's summary judgment or-
der for two reasons. First, material factual
disputes remain unresolved. Many key fans
are imrnniesicd, Inn certain im|Mrtanl fuels
(such as lhe percentage nf slock former
sharelmlders in Savage Industries own in
Savage Arms) are nol established by the
record. Second, the uncertainty regarding
the proper legal standard governing succes-
sor liahilily appears In have prevented the
parties from developing the record to ad-
dress Ihe applicable legal lests. We conse-
quently remand for ronsideraiinn of the
“"mere continuation” and “cnntinuiiy of enter-
prise” exceptions In Ilie context nf this ease.

We also nole that Savage Arms is not
shielded from liability by the fact that it
purchased Savage Industries' assets through
a bankrupley proceeding. The Firsl Circuit
ruled in a related asjlert of this casel* thal
Western Auto und Taylor were not "afforded
appropriate notice nf the material terms of
Ihe all-assel transfer, nor nf the chapter Il
plan" and therefore Ihal llie parties to Ilie
transfer, Savage Industries and Savage

53. S8 cupp, miliid nole 76, ai 877-78

54. SEEcupp, mpia nole 70. al 87k
55. sc* cupp, UPLA oolc 76, al 879-83.

56. In April 1992 Western Amo hletl a third-pally
roinpliiini apaiosi Savage Arms for intlrmnihc-v
liun or appuriiannieoi ul damages. Savage
Alms comended Ihal Western Aulo's claims wcie
barred Iw the terms ol Savage lodomies* bank*
ruplrv. The Firsl Cheuil Court ol Ap|vals ulli-
mulely resolved lire issue in Western Autos lator
io December 1994. see Wetiero Amo Suppl?/ Co
r. Sottiye Anns. Inr- tin if sm-jpe Imim . Inc.),
43 F.3d 714, 773 (Im Cu 1994).

=<
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Arms, "are nol r-nlillpd In rely on Ihe prnliv-
live jurisdiclion nf |lie bankrupley court."5
The lailurr In give proper notice and lo seek
approval of ihe plan from Dip bankruptcy
rnurt "prrrludpd a legilimaic basis fur un-
joining llu* Alaska fliilp rmin artinn"1l

P. Jmmiiy, Articles ur Intiilnhsyihlr.

IIS, 16] Savage Anns mgiies Ihal Ihe
superior conn abuse,! lls discretion lw my-
sitlcring journal articles Western Auln snh*
milled in snpporl of iLs summary jiidgmejd
molion. Thes-e articles included sUilcinriils
sllrilniled lo Savage Arms' chief executive
officer supporting Western Auln's argument
lhal Ravage Anns holds ilself mil In Die
world as Die legal successor In Savage In-
dustries. Savage Anns asserts thal Die ar-
ticles contain multiple levels nf hearsay.
Sinn* we remand for oilier reasons, il is
unnecessary In discuss lhis issue at length.
Jtul we address ii briefly here liecause I
may recur nn remand. For purposes nf our
discussion, we assume Ihal Die CKO ulb.Tjrl
the rlatenieiits attributed In him.

In effect, Ihe statements were uttered at
least twice, first by Ravage Arms’ CEO and
nllimiilely by the articles' million; upon pub-
lication. When Die statements were first
tillered, the declarant was Savage Arms'
CEO and the statements were nol hearsay,
because they were admissions by a ptirty-
npjwnenLZ* Bin when the articles were of-
fered to prove Die truth of llieir assertions—
Dial llie CEO had made lhe statements the
articles attributed to him—Iheir authors be-
came Die declarants whose out-nf-rmirl stale-
menls were being offered inlo evidence. If
llie ariirles were offered for Iheir tmlh, they
normally would have lieen inadmissible hear-
say." The superior court rejected Savage

57. id

58. |d al 722.

59, See Alaska R Evid. 801d119) Idrfining sia:e-

INr-IUS by patty oppnncoll- @S non-hearsay).
Al Alaska it. evid. so2.
Al Alaska Civil Rule 17¢a) provides in iclrtrnl

an:
Every artion shall be prnsci tnrd In die name
ol die real parly Ininlrew—  |A) pnny with

Alnska  f/f)

Arms' hejirsflt nhjecDoo. bill so far ac wr- ran

lell from thr recnrrl. dirl not address Die

aullinr-ns-ilei-laranl issue. Wholliei il ninsl

do so nn remand depends on whelliur Die

articles are oflr-rerl lor Die lilllh nf Die mal-

lei-s |hey assert.

e. ltenl I'miir* in sulrtrsl

1171 Western Aiilo'f linbilily insurers,
Allstate Insurance Company mid Certain Ilii-

rli.-i-wi'ili-rs nl |,I0rd's of Londnii (Undei-m-it-

ers), fully paid Ihr expenses of rlefendinp and
sellling Dip Tnvlor lawsiiil against W nsiern
Auln. Ravage Arms moved In siibslimie Die
insurers as Die plaintiffs in Western Anio's
ifidrmnily mlion. Ravage Arms rlaimed that
Die iiisiirra’s were the only real p/ninliffs In
inlcresl initlcr Alaska Civil Rule 17(11).“ The

siiJuiinr rnurt denied Die motion, Iluil al

W eslern Auln's snggeslion allowed Ilhr insur-
In

ers lo ratify Die nclion or be subject

siibslilulinn.
Wc agree with Ravage Arms lhal il was

error not to suhstitulc Western Auln's insur-

ers as lhe real parties in inleresl. Wesiem

Aulo mimils Dial Allstair and Dir Iliuh-r»ril-

ers arc its- fully suhrogaled insurers. W est-

ern Aulo bus irlcnlified no |wssible remaining

inleresl il lias in the inrlemnily claim. The

snperinr court reasoned lhnl Western Aulo

hail an interest in Die claim Dial was "diffi-

cult In ilefine,” and lhal joinder of Die insur-

ers might present an inai-eiiiale pirlurr lo

Die jury. Tlie court did nol cxplnin what

Weslem Auln’s inleresl was.

Alihoiigli we have not previously ad-

dressed the proper procedural Ircalmenl nf
fully subrogated insurers, we held in MImICI-

pnlilij nf Avr.lwnige » Ihnnjh (Uinslrnrdian
if- Engincmvt) C0.17 lhal ratification by par-

" 'ly siibrogalcd insurers is an acceptable
whom nr lo w-liosr name a ronlrarl Ira, brvn
nipdc lor ihr hrncfil ol annlher, or a party
nirllini irrrl by siainlr mav snr in rltar prrson's
own rinnu- wilhool joioini* tin- party |0t whose
benrlil Thr nrlinn is lunnglil, |RL.nihra-
lion, jnimlrr, or Mibslilnlinn [nl Ilir real parry
in inlvii-sil shall havr llir santr rl/rri as il the
arlinn hail Iwrn roiorni-nri-rl in Ilir naotr of

ihr real parlv hrinlinrsi.

8 727P.21 J0IAiaska 1989
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substitute lor joinder 11 We there reasoned
elull Hide 17(a) did mil require joinder »l a
partially subrogated insurer because ratifirmn-
linn satisfied Ilie policy rnni‘enis underlying
Dial rule** We explained Dial ratification is

generally adequate in eases involving partial-

ly snluogaied insurers herousc il protects
agiiinsl imiliiple lawsuits, ensures llial the
imeresled puny uinkes a formal appenranee
in eoiiil. ensures that Ihe party is subject lo
any rnml orders rnm.-eniing disrmery or al-
lorney's fees, and assures Ihal all inleresied
parties hear lhe burdens nf claims litigated
on llieir behalf.4l Impliedly acknowledging
[lir key distinrtinn between partially and ful-
ly subrogated insurers, we noted lhal lhe
insured parly was nol a sham plaintiff be-
cause ils claim had nol been paid in full by
Ihr insurer:

We further nole Ihal |lhe insurer's] ab-
sence as @ named parly in this case does
nol mean ihnl Ilie action would be prose-
cuted by a sham plaintiff. Tlip municipali-
ty was a real party in inleresl as the
amount nf its claim had nol been paid in
[ull by Zthe insurer).2*

This language implies that where, as here,
[he insurer Inis paid Ilie full nnimint, the
insured would be a sham plaintiff,

Wec have relic-d before on a Montana Su-
pivnie Court case, Stole rr m-l. Muni's TV.
of- Ai)lInvizr Inc. v. Dish-ici Court/1in de-
termining the proper procedural treatment of
insurers.1L The plainliffh in Niloil's TW had
received varying levels nf compensation from
llieir partly anil folly subrogated insurers.18
Although Ihe court held Dial partially subro-
gated insurers could opt for ralifiealion rath-
er Ilian substitution or joinder, il effectively
upheld i lower court’s ruling requiring sub-
stitution of fully subrogated insurers.?’

Critical commentary bears out the signifi-
cance of this distinction:

A3, Seeid si o026

64. Seeid. al 925-26.

as. Secid.

aa d aroze.

67. 168 Mom 456. 543 P2d13361197M
68. SeeBooth. 722 I'.2d al 926

lk I'ACUTC REPORTER, 3d Si'll IS

The general role in the federal rinirts is
thal if the insurer has paid the entire
claim, it is the real pany in interest and
must sue in ils own name. If im money nr
enforceable promise lo pay money has
been advanced, (hen lImrP has not Ik<ii
any subrogation and the insured remains
Ihe leal parly in inleresl. This seems
sound since il is logical Ihal an insured
who has no inleresl in the outcome of the
litigation may nol bring suit.””

We find this reasoning jiersuasive, and con-

clude Ihal it was error not lo require the

insurers lo substitute for llieir insured.

I[V. CONCLUSION

We REVERSE the order denying Savage
Anns' motion to require Western Aulo’s in-
surers tn substitute for Western Aulo, VA-
CATE Ihe orders imposing successor liability
on Savage Arms, and REMAND for applica-
tion nf lhe doctrines adopted today and for
further proceedings.

Sally K, SEOANE, Appellant,
v,
Crnrgc It. SLOANE, Appellee.
No. S-I'19.
Supreme Court nf Alaskn.

March 2, 200L.
Rehearing Denied April 4, 2001.

Divorce judgment was entered by the
Superior Court, Third Judicial District, An-

69. SeeNandi TV. 54 3p 2< al 1337.
70. Seeid. a1 1338-39

71. 6A Charles Alan Wiighi, Arthur R Miller A
Mars Kay Kane. Fedcial huciiii und hucednie
§ 1546, al 355-56 (2d eil 1990 ((nolnnlcs omit-
led).

S.OANE V. SI.OANE AIoskii (I

fllra, 813t H j4| I| d ||

clini‘iige, Eric T. Sanders, ,L. and wife appeal-
ed, Tin- Supreme Court, Cnrimmii. -., held
thirl: (1) record supported finding ehill
J2n<10fl note dial husband received from par-
ties' son in rnnneelinn with his purchase of
parties' business was worth 510; 12) record
supported assignment nl 579} nf marilul
property In wife: 13) wife wns nol enlillrd lo
have husband pay her fnliire medical costs;
14) wife was riot emitled In bifurcation of
legal divorce; 15) wife was nol enlillrd lo
travel und living exlienscs inclined by At-
tending trial in Alaska; and Hi) allomey fee
award lo wife nf Jd.IRii was sufficient.

Affirmed.

1 Dirnice 0252.1

The Irial rnuri has broad discretion in
fashioning property divisions in divorce ac-
lions. AS 25.24 Ififila)l4).

2. Divorce e=>2RM(8)

The valuation of marital pngicrty is a
faclual determination which will not be set
aside nn appeal unless il is clearly erroneous.
AS 25.24.ir>(Va)(4).

3. Dinirrc ©=24Cr(K)

A valuation of marital prolierl,v is clearly
erroneous and should lie sel aside if Ihe
reviewing rmirl is led with a definite and
firm conviction on llie entire record Ihal a
mistake has been made. AS 25.24.[fiflia)l4),

4. Divorce c=»2Rfi(5)

The superior court's equitable distribu-
tion of property is renewable under the
abuse of discretion standard, and will nnl be
rlisimiied nn appeal unless il is clearly un-
just.  AS 25.24.1G(kaxX4).

5. Divorce ©=223, 28<i(4)

The award of attorney's fees in divorce
actions is within the broad discretion of (lie
trial court, and the court's decision in hat
regard will not lie reversed unless il is arbi-
trary, capricious, or manifestly unrcasnnnhle.

fi. Divorce ©=253(3)

Record in tlivorrp case supported finding
that, for equitable distribution purposes,
S$26.000 note Ihal hushand received from par-
ties’ son in connection with bis purchase of

] ||r‘sh||d
|| I

i

7. licout 0253(2

Record in d|vorce case supported assign-
meiil of 5791 of niucilnl property lo wife,
despite lu:r claim Ihnl trial court did not
sufficiently consider wife's ape, i.e., fiG; court
did not find wife's age in be ingmiinni be-
cause hushand was of ronilxirable ape oiul
both were approaching retirement.  AS

25.24.150(0) 4).

8. Diion e ©=2H2. 2R3

Wife waived api>elliile of her claim lhal,
in awarding wife only 57 of marilal estate,
liial court did nol consider wife’s silllion in
life during marriage; wife neither raised lhal
issue hefore superior court nor presented
evidence or argument in her briefs that
would have made her slatfoil in life relevanl
In pro|K-rty distribution. AS 26.24. Ififknu-I).

9. Divorce ©=253(2)

Record did nnl support claim lhal. in
awarding wife only 57% of marital estate,
trial rnurt rlid nnl consider wife’s health;
court simply w-as not convinced lhal wife
needed any surgeries Ihal she alleged, rouri
also commented Ihal wifes treatment might
have been overly expensive, and rouri con-
cluded llial wife's health concerns were not
so serious as lo prevent her from conlinning
lo work in future. AR 25.24.100(a)(4).

ld. Divorce C=2R(i(9)

Even if trial rnurt incorrectly concluded
in divorce case tlinl wife was capable of being
gainfully employed, any such error was
haroiles6 with respect lo marilal properly
division, as rnurt valued wife's future earn-

ings al zero. AS 26.24.1(50(n)(4).

11. Divorce ©=239

Record in divorce case supported trial
court's refusal In require husband lo pay
wife's filllire medical crisis; superior court
found llial because wife received in excess of
609! of marilal esiale and because she was
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Alaska Supreme Court

By Jtu DsVVm *>@ Acs*u T»*Ep Ba*v
0 n June 30, 2000, the Alaska

Supremne Court significantly re-

wrote the law of products liabil-
ity as it affects a business that pur -
chases the assets, but not the liabili
ties, of another. A business that
purchases assets us an ongoing con-
cern will be liable for the product
liability claims of its seller, despite

what the purclkaae documents nay

say .

tn Sewage Arms, Inc. u. Western

Supply
30.

Auto Co., Opinion No. 5293,

(June 2000) a minor was injured

by an allegedly defective .22 rifle

manufactured by Savage lIndustries,

Inc. Savage Industries, Inc. sold its

aaeets to Savage Arms, Inc. in 1990,

apparently after the rifle in dispute

had been manufactured. The court

acknowledged thal."[glenerally, when

one company sells all its assets to

another, the acquiring corporation is

not liable for the debts and liabilities

of the Bell " subject to

ng company,

four exceptions not relevant to the

case. Savage Arma, No. 5293, slipop.

But the Lourt elected to follow a

minority rule, a rule that was r

jected by the American Law

Institute®s Restatement (Third) cf

Torts and the majority of courts to

consider it, th -t greatly expands the

for the torts of

liability ofa purchaser

the seller. 1d. at 13. The court

articulated a new "“continuity of en-

terprise” theory as looking beyond

the formal requirement of identical
shareholders and considering the
suhstance of the underlying transac-
tion. 1d. al 12.
The key factors under the “conti-
nuity of enterprise” exception,
firét articulated in TUurner o. Bi-
tuminous Casualty Co., 1244
N.W.2d 1173 (Mich. 1976)) are: (1)
continuity of key personnel, as-

Id.
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is surprising, however, and could be
criticixed as conclusive.

The court next looks to the eco-
nomic effects of imposing the “conti-
nuity of enterprise” rule:

We alsonote that permitting suc-

cessor Labilty under the “"conti-

nuity ofenterprise* exception will
not discourage large-scale trans -
fers ao long as anticipated suc-

cessor Labilities do not exceed

the value of the corporation®s ac -

cumulated goodwi Il . Presum-

ably, many corporations will con -
tinue to engage in efficient and
productive transfers, with the
purchasing firm merely factor-
ing into the purchase price the

co6t of those successor Liabilities.

Id. at 15. The court*s reasoning here

issound, but only provided the rule is

given prospective and not retrospec-

tive application.

Ths Bm i tsfc: sack >1Dm rs*M & ta

iriucst tty in caurl ter akapttafl the

“carftetitty *I artwpriu® ttm tari

logically arguei wfty ter jwstpscihr*

appliesif«o_

In fact, negotiations for the sale of

assets can and usually do Lake the

risk of liability into account But

sales that were conducted under the

old rule, negotiations are no longer

possible, and the purchasers in those

transactions willnow find themselves
saddled with a class of risks they did
not assume. Indeed, many cases,
the sales would have been “"asset
sales” only, without liabil - in-

cluding contingent product liability

clainms -intentionally leaving the risk
of such clainms on the seller. For the
rnun In tamnlv mute “we wnulH es-

2

liability law?

for this of loss in the purchssc<
price,” is meaningless as Loconxunm
mated transactions. Id. at 17.

The court acknowledges that thi-
new rule will create conplications
bankruptcy, where the goal is Ir
m naximize the value of assets for thi
creditors. 1d. at 17. While the court

being a little presumptive in con
eluding federal law won't sell assets
free and clear of all claims, including
unknown tort claims. 11 U.S.C. v
385, the court®s treatnent of the is-
sue borders on flippant.

But we see no persuasive reason

to favor corporate creditors over

claimants Jlater injured by the

seller corporation®s products.
Id. at 17. It does not seen tooccur lo
the court that the "credi tors” inbank =
ruptry can include tort claimants. In
effect, the court proposes todiminish
the bankruptcy recovery of known
claimants for the benefit of potential
future tort claimants. And, egan, it
is impossible to find justification for
retrospective application in ihe

court®s arguments .

The court acknowledge** that there
may not be a causal relationship be-
tween the harmn created And ths pur -

chaser, but argues that the "good-

will* bebevaz is inherent in an
Asset purchase justi bolding the
purchaser liable. 1d. at 17-18. ltisin
that context that the court comes
closest to recognizing the retrospec-
tion problen:

When a firm negotiate* to pnr-
chase another corporation, keep-
ing the "enterprise” intact, itmust

anticipate any potential succes -

sor liabilities and negotiate an

appropriate price. To permit lhe

successor, which presumably

negotiated a discount for poten -
tial successor liabilities when
dickeringover the purchase pnee.,

Lo Bvoid liability based on 1ack of




>np<ani-

will* it believes is inherent

Institute's Restatement (Third) oOf destroying the value of the ongo -

. . . . . asset purchase justifies holding the
Torts and the majority O0f courts to ing business enterprise.
. purchaser liable. Id. at 17-18. ltiain
consider it, that greatly expands the

that contort that the court comes

tiability 0fa purchaser for the torts of 1d. at 14. The court's treatment of in fact, negotiations for the Bale of
closest to reco nitin the retros ec -
the seller. 1d. at 13. The court this concern is leas than complete: Assets con and usually do Lake the 9 g P
articulated a new “"continuity of en - risk of liability into account. But for tion problen:
terprise* theory as looking beyond But we have not been referred to sales that were unducted under the
. . . R . When e firm negotiates to pur.
the formal requirement of identical any evidence that adopting this old rule, negotiations are no longer

chose another corporation, keep -

shareholders and considering the moden “continuityofenterprise= poss and the purchaser* in those
substance of the underlying transac- exception (or the marginally more transactions will now find thenselves ing the “enterprise” intact, itmust
tion. 1d. at 12. popular “product line® exception) saddled with a class of risks they did anticipate any potential succes-
has in fact increased the nunber not assume. Indeed, in many cases, sor liabilities and negotiate an

The key factors under the “"conti- of corporate liguidations or the sales would have been “asset appropriate price. To permit the
nuity of enterprise® exception, piecemeal breakups, or that sales* only, without Hliabilities - in- successor, which presumably
first articulated in TUTNET u. B i- rejecting the moden exceptions cluding contingent product liability negotiated a discount for poten-
tuminous Casualty Co., 1244 hasin (sctdecreaaed liquidations claims -intentionally leaving the risk tial successor liabilities when
N.W.2d 873 (Mich. 1976)1 are: (1) or piecemeal sales. And our of such clainms on the seller. For the dickerling over the purchase price,
continuity key personnel, as- research has not disclosed studies court to simply stale, *“we would ex- to avoid liability baaed on lack of
sets, and business operations;: (2) that have so concluded. pect selling and purchasing firms simn- causation would give the succes-

. . . . . sor an unwarranted windfall.
speedy dissolution of the prede- ply to negotiate to a rational price

cessor corporation; (3) assump- 1d. at 14-15 (internal footnote omit- that takes account of these potential
. S . 1d. at 18. The verb tenses are in-

tion by the successor of those pre- ted). As tliecourt acknowledged ear- clains*® begs the question of how that
decessor liabilitiesand obligations lier, this doctrine has been recog- is to be accomplished in a completed structive: must and would give
necessary for continuation of nor - nized in only a few states, and only transaction. 1d. at 16. again the court®s justification speak
mal business operations; and (4) relatively recently. 1d. at 13. 1t's Put another way, s purchaser of to prospective application yet Sav-
continuation ofcorporate identity. hardly surprising that the court has assets that consist OFa line of man u - age Anns dinvolves retrospective ap-

. . - . . . . . plication.

This is a linited exception that not been able tn find studies demnon - facturing or perhaps an entire com -
. . . . . Finally, th t Tud that
looks past the identity of share- strating its economic effects. For the pany has presumably paid fair mar - tnally e cour concludes a
. the new doctrine will encourage the

holders and directors, and focuses court torely upon the absence ofdata ket value for thoae assets. The court

inSavageArms haschanged thedefi- traditional purposes of products [li-

ability la--:itwill encourage star.u-

nition of ““assets® to include a large

facturers to create safer, defect-free

class of ““liabilities.” As a result, the

true fair market value of the “aaaets"” products tomaximize their business
necessarily changes. Ifthe seller has value for the future. 1d. But in the
subsequently distributed its aaaets cases of completed sales. the policy is

to its shareholders, as is its right, preposterous.

and has subsequently dissolved it- For businesses that have already

self, os is also its right, the purchaser made asset purchases, the only op-

tion now

has been deprived of the benefitofita s to purchase insurance or

bargain, and has no meaningful re- other suitable risk managemnent so:

lutions to take nto account tho new

course.

\f s purchaser s larger and classes of claims that tlie court has
wealthier than a seller, then the created.1 Those insurance preniuns
“po-cket is deeper” for a tort plaintifT and similar costs are on unfair, un -

under the courtsnew rule. The court reasonable burden, but unless the

comcludes that isonly fair. 1d. at 16- court recognizes that its reasoning

only justifies prospective and not ret-

17. Without going into the justice of

roactive application, the alternatives

the situation, or whether or not th

ore even worse.

results in a

windfall* to a tort plain-
tiff, by giving this new rule retroac-

1An axTumaot rajaelad by tlw erurt. “W-
causa |»uco*a*or liability! w diractjy roUwd u
products liability law, . doctrinal tvmd Wn]|

enknown and perhaps wnknowaple IrsraUd by courts.' Siraf* Anna, N*. 4253, *t
Il ainmply deprive 11

tive application the new rule is made

patently unfair. A large tort clain,

to the purchaser,

the purchaser of its bargain. The “Whits tbs dadsioa is Lunjtsd I» prodacta

liab

y.lansH um .An rruraatths courtmi/"|

court*s offhand comment this re-

sntsapsts tbs tain bsug § nw. >v.d Ui ijr-
gard, that “once again, purchasing

TICS* u d*r*y pr-4ccts, and atiiU® 1 1it* af

corporations con attempt to account clauna b— loru
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Restatement of the Law, Third, Torts: Products Liability
Copyright (c) 1998, The American Law Institute
Case Citations
Chapter 3 - Liability of Successors and Apparent Manufacturers
Restat 3d of Torts: Products Liability, § 12
§ 12 Liability of Successor for Harm Caused by Defective Products Sold Commercially by Predecessor

A successor corporation or other business entity that acquires assets of a predecessor corporation or other
business entity is subject to liability for harm to persons or property caused by a defective product sold or
otherwise distributed commercially by tlie predecessor if the acquisition: ,

(a) isaccompanied by an agreement for the successor to assume such liability; or
b) results from a fraudulent conveyance to escape liability for the debts or liabilities of the predecessor; or

(b)
(c) constitutes ? consolidation or merger with the predecessor; or
(d)

d) results in the successor becoming a continuation of the predecessor.

COMMENTS & ILLUSTRATIONS: Comment:

a. History. The rule that a corporation or other business entity is nol, in the absence of the circumstances described
in Subsections (a) through (d), subject to liability for harm caused by defective products sold by a corporation from
which it purchases productive assets derives from both products liability and corporate law principles. When the alleged
successor purchases Ihe assets piecemeal with little or no further continuity of operations between the two corporations
or other business entities, the no.iliability of the alleged successor derives primarily from the fact that the successor is
not within the basic liability rule in § 1 of this Restatement: "one ... who sells or distributes a defective product is
subject to liability for harm ... caused by the defective product."® (Emphasis added.)® Thus, when one corporation
commercially sells products, some of which are defective, and later transfers its productive assets to another corporation
that uses those assets to manufacture products of its own, the purchaser of the assets is not liable for harm caused by a
defective product sold earlier by the transferor because the transferee did not "sell or distribute” the defective product
that caused the harm. When the alleged successor receives value in the form of the transferor's goodwill and continues
to manufacture products of the same sort as manufactured earlier by the predecessor, and thus to some extent constitutes
a continuation of the predecessor, the general rule of nonliability derives primarily from the law governing corporations,
which favors the free alienability of corporate assets and limits shareholders' exposures to liability in order to facilitate

the formation and investment of capital.

When the transferor goes out ofbusiness upon, or shortly after, a transfer of productive assets, the rights of plaintiffs
injured by defective products sold earlier by the transferor may he adversely affected. For tort plaintiffs who have
existing judgments outstanding against the predecessor at the time of transfer and dissolution, the law governing
corporations and other business entities provides, within limits, legal protection. Creditors, including tort creditors, who
hold existing judgments against a corporation that is in the process of transferring its assets and going out of business
may satisfy those claims out of the proceeds from the transfer of assets. Moreover, if the proceeds from the transfer of
assets arc distributed to shareholders of the transferor corporation in violation of applicable slate corporation law or
fraudulent transfer law, existing creditors of the corporation may pursue the proceeds in the hands of the transferor's
shareholders. These rules, in some states expressed in statutes, arc designed to protect, within the limits of practicality,
creditors who arc identifiable at the time of the transfer of the predecessor’ assets to the successor corporation and the
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transferor's dissolution. The same principles have been applied to the transfer of assets of proprietorships, partnerships,
and other business entities.

Tort claimants who, as a result of defective products sold by a predecessor corporation, seek recovery only after
transfer of assets to a successor corporation often face difficulties in attempting to bring their claims within the
foregoing legal rules. Their claims typically accrue after the predecessor corporation has lawfully distributed to its
shareholders the proceeds from the transfer of assets and has ceased to exist. Under these circumstances, tort claimants
who were not existing creditors al the time of the transfer of assets ordinarily have no recourse against the predecessor's
shareholders. Unless they can pursue their claims against the successor corporation, or can reach other funds provided
by existing insurance or by a statute, their only practical remedy lies with retailers and wholesalers in the predecessor's
distributive chain, who may not be available as a practical matter. Statutes and judicial precedents governing the rights
of creditors after a corporate assets transfer and dissolution generally do not address this problem of post-transfer claims

accrual.

Few precedents recognize tort claims against the successor corporation for harm caused by defective products sold
by the predecessor unless the transaction by which productive assets are acquired meets criteria established by one of
several traditional exceptions. These exceptions apply generally to creditors whose claims accrue after dissolution of the
predecessor, and are not limited to products liability claimants. They fall into two basic categories: those in which some
conduct of the successor, in addition to acquiring the predecessor's assets, justifies holding the successor responsible
(the successor either contractually agrees to be liable or knowingly participates in a fraudulent asset transfer); and those
in which the 'successor itself can be said to have sold or distributed the defective products because the successor
constitutes the same juridical entity as the predecessor, perhaps in somewhat different form (the successor merges with,
or constitutes a "mere continuation” of, the predecessor). Under this Section, a products liability claimant has a
recognized claim against a successor for harm caused by defective products distributed by the predecessor in these

circumstances.

A minority of jurisdictions impose liability on a successor corporation based on a broader concept of continuation
of (he business enterprise, even when there is no continuity of shareholders, officers, or directors. Some courts hold that
the continuation of a predecessors product line by the successor is sufficient to support imposition of successor liability
for harm caused by defects in products sold before the assets transfer.

b. Rationale. Limiting the liability of successor corporations to the circumstances described in this Section is
supported by fairness and efficiency considerations. An alleged successor that purchases the predecessor's productive
assets piecemeal, other than as part of a going concern, cannot, by that fact alone, be said (o have cithei manufacluredor
sold defective products distributed by the predecessor before the transfer of assets. In the absence of circumstances in
which the successor could be said to constitute a continuation of the predecessor, or somehow to have prejudiced
subsequent tort plaintiffs by its own pre-acquisition conduct, imposing liability on a business entity that did not make or
distribute the defective products that caused harm could be justified only because it increases the amount of money
available post-acquisition out of which to satisfy plaintiffs' claims. But that alone cannot be justification for successor
liability. Thus, imposing liability on the piecemeal purchase of productive assets would, for no compelling reason,
impede the free alienability of corporate assets, thereby discouraging shareholder investment of capital and increasing

social costs.

Imposing liability on successor corporations constitutes acceptable public policy when the successor either agrees
to be liable or is implicated in the transfer of assets in a way that, without such liahilily, would unfairly deprive future
products liability plaintiffs of the remedies that would otherwise have been available against the predecessor.
Subsections (a) through (d) describe the types of corporate asset transfers that have been determined to justify imposing
liability on the successor. Subsection (a) recognizes that contractual promises by the successor to pay subsequent tort
claims, for which promises the successor has presumably been compensated, should be honored. Subsection (b)
provides that when a business entity makes a fraudulent transfer in which the transferee is implicated, successor liability
is appropriate for the same reason that liability would be imposed in favor of other creditors. Thus, a predecessor may
arrange an asset transfer at an artificially deflated price, accompanied by an agreement by the successor to compensate
either the predecessor, its owners, or its managers in ways that escape easy detection; or a successor may knowingly
participate in an asset transfer coupled with a liquidating dividend by the predecessor to its shareholders for the purpose
of leaving tort plaintiffs without remedy. If those transfers arc fraudulent under applicable stale law, imposing tort
liability on the transferee for having knowingly participated in such transfers isjustified.
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Subsections (c) and (d) deal with successors that, in a real sense, did produce and distribute the product that caused
the harm, though in a somewhat different organizational form. Subsection (c) deals with the transferor corporation that
merges by law or in fact into the transferee, typically with no substantial change in corporate management or ownership.
Subsection (d) concerns the transfer of corporate assets in the context of a transaction involving only a change in
organizational form. In both these situations, liability for harm caused by defective products distributed previously
should be imposed on the business entity that emerges from the transaction. In substance, if not in form, the post-
transfer entity distributed the defective products and should be held responsible for them. If mere changes in form were
allowed to control substance, corporations intending to continue operations could periodically wash themselves clean of
potential liability at practically zero cost, in sham transactions, and thereby unreasonably undermine incentives for
producers and distributors to invest in product safety and unfairly deny tort plaintiffs adequate remedies when defective

products later cause harm.

A small minority of courts have fashioned successor liability rules more advantageous to products liability
claimants than the rules stated in this Section. Those minority rules, in effect, extend the "change in form only"
exception just described to include circumstances in which the successor continues a product line previously distributed
by the predecessor. The minority position is based on the belief that a successor who purchases productive assets should
not be allowed to henefit from receiving the goodwill and reputation of (he predecessor's business without the burden of
responding in tort to claims for harm caused by products sold by the predecessor prior to transfer. An argument
advanced to support this minority view is that holding successors liable reduces the price that predecessors receive for
transferring assets, thereby helping to strengthen incentives for the managers to invest in care hefore the transfer of the

business.

This reasoning has proven unpcrsuasive to a substantial majority of courts that have considered the issue.
Extending successor liability beyond the exceptions set forth in Subsections fa) through (d) would, in the judgment of
most courts, be unfair and socially wasteful. Posttransfer plaintiffs harmed by pre-transfer defects have a right to expect
that a transfer of assets will not be allowed to prejudice financially their chances of satisfying ajudgment; they have no
legitimate claim that the transfer should increase those chances over what they would have been if no transfer had
occurred. In the likely event that the successor is financially stronger than the predecessor, imposing a broader liability
for pre-transfer product defects would unjustifiably increase the funds available to those injured by such defects
compared with what would have been available to them if no transfer had taken place.

As courts have recognized, it would be difficult, and often impossible, to implement and administer a liability rule
that attempted to limit post-transfer plaintiffs' rights to an aggregate amount equal to the net value of the predecessor
before transfer. Tortjudgments arc imposed independently of one another, in various jurisdictions; no central authority
exists to assure that, in the aggregate, tort judgments do not exceed a predetermined total amount. Thus, the expanded
successor liability rules in a minority of states, not limited to timc-of-transfer net value, replace one risk of injustice --
that the assets transfer may unfairly reduce plaintiffs' recoveries in cases that do not satisfy the traditional exceptions
(reflected in Subsections (a) through (d)) - with another, possibly greater, injustice: that the transfer may give tort
plaintiffs a windfall at the expense of companies who engage in asset transfers and, in turn, at the expense of the

consuming public.

Moreover, a majority of courts have concluded that the substantial social costs of a more expansive liability rule
would be incurred without actually benefiting very many tort plaintiffs. In most instances, the magnitude of future
liability for products distributed pretransfer is difficult, if not impossible, to assess. As a majority of courts have
recognized, the result of imposing successor liability as a general rule would be to depress the prices for transferred
assets to the point that piecemeal disposition of assets, which clearly would not subject the buyers to liability, would be
a preferable alternative to sale of the assets as part of a going concern. In that event, the products liability claimant
harmed by a pre-transfer product defect would still run the risk of ending up with an uncollectible judgment. The
benefits to society of preserving the predecessor's assets as a going concern would be sacrificed, with no commensurate

benefits to tort claimants.

And even if a more expansive successor liability rule did not invariably lead to piecemeal asset transfers, such a
liability rule would depress the prices received for going-conecrn transfers to an extent that would threaten to undermine
the objectives of the law governing corporations. One of the purposes served by the corporate structure is to provide
limitation and certainty of risk to shareholders in order to encourage capital formation. Thus, the shareholders' initial
risk is limited to the value of their shares of stock and they are able to withdraw from an investment by sale of the stock
without incurring future potential liability. A more expansive successor liability rule might threaten shareholders'
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investments by significantly restraining corporate assets transfers, thereby tending to frustrate corporation law's
objective of encouraging shareholder investment.

Some critics of the majority rule argue that, when the successor continues to manufacture the same products as the
predecessor, often under the same trademark, consumers have legitimate expectations that the successor will stand
behind the predecessor's products. Disappointing these expectations is unfair, according lo the critics, quite apart from
the effects of successor liability upon the formation of capital. But this argument overlooks the reality that the
predecessor's products that cause harm in these cases were distributed prior to the assets transfer, when there could be
no reliance by consumers on the financial viability of the successor. One cannot logically rely on post-transfer
expectations regarding the successor to justify the imposition of liability on the successor for pre-transfer distributions
by the predecessor.

¢. Nonliability in the absence of special circumstances. In the absence of the circumstances described in
Subsections (a) through (d), a successor company that buys productive assets from another company is not liable for
harm caused by a defective product sold or otherwise distributed by the predecessor prior to the successor's acquisition
of assets. When the assets arc purchased piecemeal, the alleged successor did not "sell or distribute" the product under
the liability rule staled in § 1; and attempts to establish continuation of the corporate entity are recognized only under
the terms set forth in this Section. The successor is liable under § § 1-4 for harm caused by defective products it sells
after acquisition. In the absence of the circumstances described in this Section, however, thesuccessor is not liable for
defective products sold by another prior to that time.

[llustrations:

1. ABC Corp., which manufactures and sells lawn mowers, transfers all its assets to XYZ Corp., a manufacturing
corporation with different officers, directors, and shareholders, for cash. ABC then dissolves, distributing the proceeds
of the sale to its shareholders. ABC complies with all statutes governing its dissolution, and none of the exceptions in
this Section applies. XY Z retains most of ABC's employees and managers and continues to manufacture lawn mowers,
some of which are the same as previously manufactured by ABC. A defective lawn mower made and distributed by
ABC prior lo (he transfer of assets to XY Z harms a user three years alter the transfer. XY Z is not subject lo liability for

the harm to the user of the lawn mower.

2. The same facts as Illustration 1, except that a defective lawn mower made and distributed by XY Z after the
transfer of assets harms a user three years after the transfer. XY Z is subject to liability for the harm to the user of the

lawn mower.

d. Agreement for successor to assume liability. When the successor agrees to assume liabilities for defective
products sold by its predecessor, liability is imposed under Subsection (a) in accordance with the terms of the
agreement. As a general matter, contract law governs the application of this exception. Courts have interpreted general
statements that the successor agrees to assume the liabilities of the predecessor to include products liability claims even
though the agreement makes no specific mention of products liability. However, assumption of products liability is not
implied by the successor's assumption of specific duties with regard to product service or replacement.

[Hustration:

3. The same facts as Illustration 1, except that the transfcr-of-asscts agreement contains a promise by XYZ to
assume all of ABC's liabilities. XY Z is subject to liability for the harm to the user of the lawn mower.

e. Fraudulent transfer in order to avoid debts or liabilities. Subsection (b) incorporates by reference the relevant
slate law governing fraudulent conveyances and transfers. In contexts other than successor products liability, fraudulent
transfers can be set aside on hehalf of existing creditors of the transferor. In this context, fraudulent transfers provide a
basis for holding successors liable to post-transfer tort plaintiffs. The fact that general creditors arc pursuing remedies
against the transferee does not prevent tort plaintiffs from pursuing remedies under Subsection (b). What constitutes a
fraudulent conveyance or transfer is determined by reference to applicable state law.

[lustration:

4. The same facts as in Ilustration 1, except that the transfer of assets by ABC to XY Z is made as part of a plan
between ABC and XY Z to leave tort claimants harmed by ABC's defective products without enforceable remedies. If a
transaction constitutes a fraudulent transfer under applicable state law, XY Z is subject lo liability for harm to the user of

the lawn mower.
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f. Consolidation or merger. When statutory consolidation or merger of two corporations takes place, products
liability devolves on the successor corporation under Subsection (c). A more difficult question is whether, absent
statutory merger, a de facto merger has taken place. Local law governing de facto mergers is determinative. W hether a
de facto merger under Subsection (c) has occurred generally depends on whether: (1) there is a continuity of
management, employees, location, and assets; (2) the successor corporation acquires the assets of the predecessor with
shares of its own stock so that shareholders of the transferor corporation become shareholders of the transferee
corporation; (3) the predecessor corporation ceases its ordinary business operations immediately or shortly after the
transfer of assets; and (4) the successor assumes tiiose liabilities and obligations of the predecessor necessary for the

uninterrupted continuation of the normal operations of the predecessor.

[llustrations:

5. The same facts as Illustration I, except that the transfer of assets is for stock in XYZ and constitutes a statutory
merger of ABC and XY Z under applicable state law. XY Z is subject to liability to the user of the lawn mower.

6. The same facts as Illustration 1, except that the transfer of assets is for stock in XYZ, with which ABCredeems
its own stock from its shareholders. ABC then ceases to operate its own business, which XY Z resumes with the same
management and employees, at the same location. If it is determined under applicable state law thal a de facto merger
between ABC and XY Z has occurred, XY Z is subject to liability for harm to the user of the lawn mower.

g. Continuation of the predecessor. The exception recognized in Subsection (d), referred to by many courts as the
"mere continuation" exception, applies when there has been a formal redesignation of the predecessor corporate entity
but little or no change in underlying substance. The most important indicia of continuation, in addition to the
continuation of the predecessor's business activities, arc common identities of officers, directors, and shareholders in the
predecessor and successor corporations. A minority of jurisdictions recognize a broader exception, referred to as the
“continuity of enterprise” exception, that imposes liability on the successor for continuing the business activities of the
predecessor even when the corporate form of the successor is different from the predecessor. This Section does not

follow that minority position.

[ustration:

7. The same facts as Illustration 1, except thal XYZ is a corporation with the same officers, directors, and
shareholders as ABC. After the assets transfer, XY Z continues the same manufacturing and distribution operations as
ABC did previously. If XYZ is determined to constitute a "mere continuation" of ABC under Subsection (d), XYZ is

subject lo liability to the user of the lawn mower.

h. Necessity for the predecessor to transfer all of its assets and go out of business. Almost all of the reported
decisions applying the bases of successor liability stated in this Section involve predecessors that transfer all of their
assets to successors and then dissolve or otherwise cease operations. Indeed, the predecessor's termination is the
circumstance that, as a practical matter, most often gives rise to the need for a post-transfer tort plaintiff lo look to the
successor for recovery. The exceptions set forth in Subsections (c) and (d), merger and continuation, most frequently
have significance when the predecessor has transferred all of its assets to the successor and, at least formally, has ceased
to exist. But there is no reason that the exceptions set forth in Subsections (c) and (d) might not arise in connection with
the transfer of a division of a large company, leaving the company in existence after the transfer. And the exceptions in
Subsections (a) and (b) could arise in connection with transfers involving less than all of the predecessor's assets where

the predecessor continues in existence after the transfer.

i. Relationship between the rule in this Section and the successor's independent duty lo warn. This Section deals
with a successor's liability for harm caused by the predecessor's defective products and is not premised on post-transfer
wrongdoing by the successor itself. For the rules governing the liability of a successor for its own post-transfer failure to

warn its predecessor's customers, see § 13,

Comment c. Nonliability in the absence of special circumstances. The following jurisdictions have limited the
liability of successor corporations to the four exceptions set forth in § 12 and would reject both the "continuity of
enterprise” approach (Turner v, Bituminous Cas. Co., 244 N.W.2d 873 (Mich. 1976)) and the "product line" exception
(Ray v. Alad Corp., 560 P.2d 3 (Cal.1977)). Sec, e.g., Arkansas (Swayzc v. A.O. Smith Corp., 694 F.Supp. 619, 623
(E.D.Ark.1988); Reed v. Armstrong Cork Co, 577 F.Supp. 246, 247-48 (E.D.Ark.1983)); Colorado (Florom v. Elliott
Mfg., 867 F.2d 570 (10th Cir.,989) (applying Colorado law); Johnston v. Amsted Indus., Inc., 830 P.2d 1141
(Colo.Ct.App. 1992)); Florida (Bernard v. Kec Mfg. Co., 409 So.2d 1047 (Fla. 1982)); Georgia (Bullington v. Union
Tool Corp., 328 S.E.2d 726 (Ga.1985)); Illinois (Gonzalez v. Rock Wool Eng'g & Equip. Co., 453 N.E.2d 792
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(H.App.Ct. 1983); Domine v. Fulton Iron Works, 395 N.E.2d 19 (Ill.App.CI.1979)); lowa (Pancratz v. Monsanto Co.,
547 N.W.2d 198 (lowa 1996)); Kentucky (Conn v. Fales Div. of Mathewson Corp., 835 F.2d 145 (6th Cir. 1987)
(applying Kentucky law)); Maryland (Nissen Corp. v. Miller, 594 A.2d 564 (Md.Ct.Spec.App.1991)); Massachusetts
(Guzman v. MRM/Elgin, 567 N.E.2d 929 (Mass. 1991)); Minnesota (Costello v. Unipress Corp., No. C6-95-2341, 1996
WL 106215 (Minn.Ct.App., Mar. 12, 1996); Cooper v. Lakewood Engineering & Mfg. Co., 45 F.3d 243 (8th Cir.1995)
(applying Minnesota law)); Missouri (Bozcll v. H & R 1871, Inc., 916 F.Supp. 951 (E.D.M0.1996); Wallace v. Dorsey
Trailers Southeast, Inc., 849 F.2d 341, 343 (8th Cir. 1988) (applying Missouri law)); Nebraska (Jones v. Johnson Mach.
& Press Co., 320 N.W.2d 481 (Neb.1982)); North Carolina (Budd Tire Corp. v. Pierce Tire Co., Inc., 370 S.E.2d 267
(N.C.Ct.App.1988); Comment, Beyond Budd Tire: Examining Corporate Successor Liability in North Carolina, 30
Wake Forest L. Rev. 889 (Winter 1995)); North Dakota (Downtowner Inc. v. Acrometal Prods., Inc., 347 N.W.2d 118
(N.D.1984)); Ohio (Welco Indus., Inc. v. Applied Co., 617 N.E.2d 1129 (Ohio 1993)); Oklahoma (Gouchcr v. Parmac,
Inc., 694 P.2d 953 (Okla.Ct.App.1984)); South Dakota (Hamakcr v. Kcnwel-Jackson Mach., Inc., 387 N.W.2d 515
(S5.D.1986)); Texas (Griggs v. Capitol Mach. Works, Inc., 690 S.W.2d 287 (Tex.Ct.App. 1985); Mudgctt v. Paxson
Mach. Co., 709 S.W.2d 755 (Tex.Ct.App. 1986)); Vermont (Ostrowski v. Hydra-Tool Corp., 479 A.2d 126 (Vt. 1984));
Virginia (Harris v. T.1., Inc., 413 S.E.2d 605 (Va.1992)); West Virginia (Jordan v. Ravenswood Aluminum Corp., 455
S.E.2d 561 (W.Va.1995) (per curiam)); Wisconsin (Fish v. Amsted Indus., Inc., 376 NAV.2d 820 (Wis. 1985)); District
of Columbia (LeSane v. Hillenbrand Indus., 791 F.Supp. 871, 873-74 (D.D.C.1992) (applying District of Columbia
law)); Virgin Islands (Polius v. Clark Equip. Co., 802 F.2d 75 (3d Cir. 1986, V. 1.)). Only a few states appear to have
adopted liability based on the successor corporation's continuation of the predecessor's line of products: California (Ray
v. Alad Corp., 560 P.2d 3 (Cal.1977)); New Jersey (Ramirez v. Amsted Indus., 431 A.2d 811 (N.J. 1981); (but see
possible limit to "product line" exception recognized in dicta in Leo v. Kerr-McGee Cheni. Corp., 37 F.3d 96, 100-01
(3d Cir. 1994) (applying New Jersey law) ("It seems apparent that, except perhaps in design defect cases, a defect in a
product when the manufacturer distributed the product is likely to manifest itself and cause injury within a reasonable
time after the product is manufactured. Accordingly, as a practical matter, successor liability under Ramirez is likely to
he imposed in most cases, if at all, for a limited period.")); New Mexico (Garcia v. Coe Manufacturing Co,, 933 P.2d
243 (N.M.1997)); Pennsylvania (Dawejko v. Jorgensen Steel Co., 434 A.2d 106 (Pa.Super.Ct.1981)); Bogart v. Phase II
Pasta Machs., Inc., 817 F.Supp. 547 (E.D.Pa. 1993)); Washington (Martin v. Abbott Labs., 689 P.2d 368 (Wash. 1984);
Fox v. Sunmasler Prods., Inc., 821 P.2d 502 (Wash.Ct.App.1991) (the continued product line must be the one that
harms the plaintiff)). Although the product line exception is still theoretically viable in Pennsylvania, if a plaintiff has a
possible remedy against the predecessor, a recent opinion held the exception could not be invoked. LaFountain v. Webb

Indus. Corp., 951 F.2d 544 (3d Cir. 1991).

In an earlier draft of these Reporters' Notes, New Jersey was categorized as a jurisdiction that employs a very

liberal test for corporate successor liability, a test premised on maximizing recovery rather than on evidence of express
agreement to be liable or substantial deprivation of remedies for plaintiffs against the predecessor corporation. In
support of this position Pacius v. Thermlroll Corp., 611 A.2d 153 (N.J.Super.Ct.Law Div. 1992), was cited. In that case,
the court held that any transfer of assets or use of the predecessor's goodwill entailed a de facto merger that, in turn,
triggered successor liability. Id. at 157. Elaborating on the policy underlying this holding, the Pacius court quoted
Rawlings v. DM Oliver Inc., 159 Cal.Rptr. 119, 124 (1979) for the following proposition:
Fundamental fairness has been sought through a balancing of the rights of the injured party against the rights of those
engaged in business, including the latter's reasonable commercial expectations. Placing the economic burden on those
best able to pay for those costs, while permitting the transfer to those most culpable is cons:stent with the equitable
considerations inherent in the resolution of the difficult problems which have been judicially posed. The thrust from our
high court as a matter of first priority has been to maximize recovery for the victim.

Id. at 157 (emphasis added).

Recently, however, New Jersey has reigned in the "deep pccket" approach set forth above by the Pacius court. In
Saez v. S & S Corrugated Paper Machinery Co., 695 A.2d 740 (N.).Super.App,Div.1997), the court expressed
disagreement both with the decision of the Pacius court and with this Restatement's earlier characterization of New
Jersey law. The court first noted lhal, in contrast to the holding in Pacius, in order for a successor corporation to be
liable under New Jersey law, the corporation must not only benefit from the predecessor's goodwill but must also
continue to manufacture the predecessor's product. Id at 16. Moreover, the court stated that the question to answer in
determining whether successor liability has been triggered is "not whether there was 'any benefit that the successor
obtained] from the acquisition of the assets of its predecessor' or if the successor eliminated a competitor [since] [s]o

broad a test would be no test at all."@ Id.
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Several other jurisdictions have imposed liability based on a continuation of the predecessor's business even when
there was no stock transfer or a common identity of corporate directors. See, e.g., Andrews v. John E. Smith’ Sons, Co.,
369 So.2d 781, 785 (Ala.1979); Turner v. Bituminous Cas. Co., 244 N.W.2d 873 (Mich. 1976); MacCleery v. T.S.S.

Retail Corp., 882 F.Supp. 13 (D.N.H.1994).

Comment d. Agreement for successor to assume liability.

1. For general authority that agreements to assume liability will be enforced in favor of plaintiffs with products
liability claims, see cases cited in the Reporters’Note to Comment a.

2. General assumption of a predecessor's liability, even without specific mention of products liability, will be
interpreted to include liability for products liability claims. See, e.g., Bouton v. Litton Indus., Inc., 423 F.2d 643 (3d
Cir.1970) (applying New York law); Grugan v. BBC Brown Boveri, Inc., 729 F.Supp. 1080 (E.D.Pa.1990). If the
contractual obligation as to the successor’s assumption of products liability is subject to conflicting interpretations, the
issue is for the trier of fact. See, e.g., Gee v. Tcnneco, Inc., 615 F.2d 857, 862-63 (9th C:c.1980) (applying California
law); Florom v. Elliott Mfg., 867 F.2d 570, 574-76 (10th Cir. 1989) (applying Colorado law); Davis v. Loopco Indus.,

Inc., 609 N.E.2d 144 (Ohio 1993).

3. Contractual agreements by the successor to repair or service a product sold by the predecessor do not amount to
an agreement to assume products liability for injuries caused by the predecessor's defective products. See, e.g.,
Schwartz v. McGraw-Edison Co., 92 Cal.Rptr. 776 (Cal.Ct.App.197!) (disapproved on other grounds in Ray v. Alad
Corp., 560 P.2d 3 (Cal.1977)); Shane v. Hobam, Inc., 332 F.Supp. 526 (E.D.Pa.1971) (applying New York law).
Whether agreements to service a predecessor's products may create an independent duly to warn about delects is

discussed in connection with § 13.

Comment c. Fraudulent transfer in order to avoid debts or liabilities. For the reason set forth in the Comment, this
exception has rarely been used to impose successor liability for products linbilily claims. However, in Schmoll v. AC &
S, Inc., 703 F.Supp. 868 (D.C.Or. 1988), the court found that a complex corporate restructuring was undertaken to avoid
both pending and future liability lo persons who were certain to suffer asbestos-related illness and was thus the
functional equivalent of a fraudulent transfer. See also Morgan v. Cavalier Acquisition Corp., 432 S.E.2d 915
(N.C.Ct.App. 1993) (reversing summary judgment when plaintiffs evidence raised a question of fact as lo whether the
defendant had purchased assets from the predecessor corporation in order to avoid creditors' claims); Budd Tire Corp. v.
Pierce Tire Co., 370 S.E.2d 267 (N.C.Ct.App. 1988); Mullen v. Alarmguard of Delmarva, Inc., No. CIV. A. 90C-11 -40-

I-CV, 1993 WL 258696 (Dcl.Super.Ct., Jun. 16, 1993).

A much closer question is whether a successor corporation's actual or constructive knowledge thal the predecessor's
products are defective and likely to cause injury in the future is sufficient to render the transaction sufficiently tainted so
as to come within the umbrella of this exception. There is little authority on the issue. In Nissen Corp. v. Miller, 594
A.2d 564, 569 n. 2 (Md. 1991), the court noted that either knowledge of pending claims or knowledge of product defects
might be sufficient to expose a successor liability since either would pul in question the bona fidcs of the transaction.

Comment f. Consolidation or merger. For a discussion of what constitutes a "de facto merger," see Fletcher,
Cyclopedia Corporations, § 7124.20; American Law of Products Liability § 7:10; Frumer and Friedman, Products
Liability § 7.04[5]; Comment, Successor Liability: The Debate Over the Conlinuily of Enterprise Exception in Ohio Is
Really No Debate at All, 21 Ohio N.L. Rev. 297, 313 nn.136-137 (1994) (describing dc facto merger and "mere
continuation" doctrines). When the successor purchases the assets of the predecessor for cash, a de facto merger will not
be found to have occurred. See, e.g., Travis v. Harris Corp., 565 F.2d 443, 447 (7th Cir. 1977) (applying Indiana law);
Jordan v. Hawker Dayton Corp., 62 F.3d 29 (1st Cir. 1995) (applying Maine law); Niccum v. Hydra Tool Corp., 438
N.W.2d 96 (Minn. 1989); Hamakcr v. Kcnwel-Jackson Mach., Inc., 387 N.W.2d 515, 518 (S.D. 1986); Leannais v.
Cincinnati, Inc., 565 F.2d 437,439-40 (7th Cir. 1977) (applying Wisconsin law). Only courts applying the "continuity of
enterprise” exception will impose liability when the successor corporation purchased the assets of the predecessor for
cash and there is evidence of continuity of the original business. See Reporters' Note to Comment c.

Comment g. Continuation of the predecessor. For a discussion of the "mere continuation" exception, see Fletcher,
Cyclopedia Corporations § 7124.10; American Law of Products Liability § 7:14; Frumer and Friedman § 7.04(4],
Also see Winch v. Yates Am. Mach. Co., Inc., 613 N.Y.S5.2d 980 (N.Y.App.Div. 1994); Swayze v. A.O. Smith Corp.,
694 F.Supp. 619 (E.D.Ark.1988); Florom v. Elliott Mfg., 867 F.2d 570, 578 n. 3 (10th Cir.1989) (applying Colorado
law); Johnston v. Amsted Indus., Inc., 830 P.2d 1141, 1146 (Colo.Ct.App. 1992); Nissen Corp. v, Miller, 594 A.2d 564,
567 (Md.1991); Tucker v. Paxson Mach. Co., 645 F.2d 620 (8th Cir. 1981) (applying Missouri law); Chemical Design,
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Inc. v. American Standard, Inc., 847 S.W.2d 488 (Mo. Ct.App.1993); U.S. v. Atlas Minerals & Chem., Inc., 824
F.Supp. 46 (E.D.Pa.1993); Hamakcr v. Kcnwel-Jackson Mach., Inc., 387 N.W.2d515, 518 (5.D.1986).

In analyzing continuation questions, some courts require purchase of stock or other benchmarks in order to
establish the requisite continuity. See, e.g., Gehin-Scott v. Newson, Inc., 848 F.Supp. 585 (E.D.Pa.1994); Pancratz v.
Monsanto Co., 547 N.W.2d 198, 201 (lowa 1996) ("[t]he exception has no application without proof of continuity of
management and ownership between the predecessor and successor corporations”); Harris v. T.1., Inc., 413 S.E.2d 605
(Va.1992) (also requiring a common identity of officers, directors, and stockholders). Other courts deny a merger if no
transfer of assets has taken place, as in Carreiro v. Rhodes Gill & Co., 68 F.3d 1443 (Lst Cir. 1995). Contra, Jordan v.
Hawker Dayton Corp., 62 F.3d 29 (1st Cir. 1995) (applying Maine law) (holding that purchase of assets is not sufficient
to warrant a finding of a de facto merger); Lemellc v. Universal Mfg. Corp., 18 F.3d 1268 (5th Cir. 1994) (applying
Louisiana law). But several other states have imposed liability based on a continuation of the predecessor's business
even when there was no stock transfer or common identity of corporate directors. Sec, e.g., Andrews v. John E. Smith's
Sons, Co., 369 So.2d 781, 785 (Ala. 1979); Turner v. Bituminous Cus; Co., 244 N.W.2d 873 (Mich. 1976); MacCleery
v. T.S.S. Retail Corp., 882 F.Supp. 13 (D. N.H. 1994). See generally Sweatland v. Park Corp., 587 N.Y.S.2d 54

(N.Y.App.Div.1992).

REPORTERS NOTES: Comment b. Rationale. In a muchcited case, Polius v. Clark Equip. Co., 802 F.2d 75 (3d
Cir. 1986) (applying Virgin Islands law), the court stated that the imposition of successor liability on a company that has
merely purchased the assets of a predecessor for cash and does not otherwise fall within the stated exceptions would
encourage the dissolution of a financially troubled corporation by piecemeal sale of assets rather than as a going
business concern. In this event the plaintiff would nol be able to reach the assets when the accident occurred years after
dissolution. The end result would be the needless destruction of an ongoing business enterprise with no net advantage to
anyone. Other courts have observed that the imposition of successor liability on small corporations could spell financial
disaster lo them. See, e.g., Bernard v. Kec Mfg. Co. Inc., 409 So.2d 1047 éFIa.1982); DeLupp v. Xtraman Inc., 417
N.W.2d 219, 221 (lowa 1987); Nissen Corp. v. Miller, 594 A.2d 564, 570 (Md.1991); Niccuni v. Hydra Tool Corp., 438
N.W.2d 96, 100 (Minn.1989). These courts have concluded that the imposition of strict liability on successor
corporations is inconsistent with the principle of products liability law that imposes responsibility on the party who
created the risk and was in a position to prevent its occurrence. See also Johnston v. Amsted Indus., Inc., 830 P.2d 1141
(Colo.Ct.App.1992); Downtowner v. Acromelal Prods., Inc., 347 N.W.2d 118 (N.D.1984); Fish v. Amsted Indus., Inc.,

376 N.W.2d 820, 827 (Wis. 1985).

Corporate successor liability has been the subject of considerable law review commentary. Sec, e.g., Phillips,
Product Continuity and Successor Corporation Liability, 58 N. Y.U.L. Rev. 906 (1983) (the article contains an exhaustive
listing of law review literature; author supports the "product line" exception); Green, Successor Liability: The
Superiority of Statutory Reform to Protect Product Liability Claimants, 72 Cornell L. Rev. 17 (1986) (criticizing the
rationale offered by courts and commentators in support of the liability based on "product line" or "continuity of
business enterprise" and suggesting a statutory solution to the problem by requiring dissolving corporations to provide
products liability plaintiffs with adequate protection); Note, A Policy Analysis of a Successor Corporation's Liability for
Its Predecessor's Defective Products When the Successor Has Acquired the Predecessor's Assets for Cash, 71 Marg. L
Rev. 815 (1982) (author criticizes the rationale offered to support expansive rules imposing liability on successor
corporations and suggests expansion of independent duty to warn and fraudulent transfer category when the successor
had actual or constructive knowledge of product defects); Rogala, Nontraditional Successor Product Liability: Should
Society Be Forced to Pay the Cost?, 68 U Det. L. J. 37 (1990) (economic analysis supports the retention of the four
basic exceptions and the rejection of "product line" and "continuity of enterprise” theories); Comment, Successor
Liability: The Debate Over the Continuity of Enterprise Exception in Ohio Is Really No Debate at All, 21 Ohio N.L.
Rev. 297 (author criticizes both "product line" and "continuity of enterprise" exceptions and predicts that Ohio will
follow four traditional exceptions). Much of the law review commentary supports liberalizing the rules imposing
liability on corporate successors. The articles acknowledge, however, the overwhelming judicial rejection of the
liberalizing rules. It is interesting that, after an early spurt of cases in the late 1970s and early 1980s arguing for more
expansive liability, courts have refused to impose liability unless the plaintiff is able to come within the four traditional
exceptions. See Green, Successors and CERCLA: The Imperfect Analogy to Products Liability and an Alternative
Proposal, 87 Nw. U.L. Rev. 897, 909-10 (1993); Henderson and Eiscnbcrg, The Quiet Revolution in Products Liability:
An Empirical Study of Legal Change, 37 UCLA L. Rev. 479, 492 and n.64 (1990).
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Several courts and commentators have recognized that the problems set forth in this Comment can best be
addressed by legislation. For an insightful analysis and recommendation, sec Green, Successor Liability: The
Superiority of Statutory Reform to Protect Product Liability Claimants, 72 Cornell L. Rev. 17 (1986) (criticizing the
rationale offered by courts and commentators in support of liability based on "product line" or "continuity of business
enterprise” and suggesting a statutory solution to the problem by requiring dissolving corporations to provide products-
liability plaintiffs with adequate protection). Courts have repeatedly espoused the same view. See, e.g., Fish v. Amsted
Indus., Inc.. 376N.W.2d820, 829 (Wis. 1985):

We conclude that the legislature is in a better position to make broad public policy decisions in actions based on
products liability law. [Citation omitted]. The questions concerning the effect on the manufacturing business, the
potential size and economic strength of successor corporations, the availability of commercial insurance and the cost of
such insurance are all questions that... the legislature is in a better position to ascertain.

A similar sentiment was expressed in Leannais v. Cincinnati, Inc., 565 F.2d 437, 441 (7th Cil’.1977)1

In recent years, for a variety of reasons, many have thought it necessary to turn to the courts in search of solutions to
social problems. Courts are ill-equipped, however, to balance equities among future plaintiffs and defendants. . . .
[SJuch broad public policy issues are best handled by legislatures with their comprehensive machinery for public input

and debate.

see also Myers v. Putzmeister, Inc., 596 N.E.2d 754 (lll.App.1992); Welco Indus, v. Applied Co., 617 N.E.2d 1129
(Ohio 1993); Nguyen v. Johnson Mach. & Press Corp., 433 N.E.2d 1104 (lll.App.Ct.1982); Holifield v. Setco Indus.,
Inc., 168 N. W.2d 177 (WiS.1969), overruled on other grounds, Hansen v. A.H. Robins, Inc., 335 N.W.2d 578 (WiS. 1983).

One possible statutory approach might be to require that whenever a product manufacturer transfers a business or a
product line as agoing concern, .omc form of bond or other security must be posted by the predecessor manufacturer in
an amount not to exceed the net value of the predecessor at time of transfer. The value of the bond or other security
would be available to future tort plaintiffs to satisfy claims for harm caused by previously distributed defective
products. The posting of such a security would, under terms of the statute, protect the successor from future liability for
previously distributed products in excess of the value of the security. Presumably, obligations on thebond would be
limited in time. Future plaintiffs injured by products previously distributed by the predecessor would be no worse o ff
financially than if the transfer of assets had nol occurred. The limit based on the value of the predecessor at the lime of
transfer, with an appropriate time limit, would render more calculable the amount of the security required, in contrast to
the difficulty of calculating future liabilities without such limits under the more expansive successor liability rules
applied in a minority ofjurisdictions. The value of the predecessor's product line as a going concern, whenever that
value exceeds the cost of the security against future liability, would be preserved without allowing the transfer of assets

to prejudice tort plaintiffs' chances ofrecovery.
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STATE OF ALASKA Fiscal Note Number:
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() Publish Date:

Revision Date/Time (Note if correction):
Title Product Liability for Successor Liability [BRU

Component
Sponsor Representative Rokeberg
Requester House Labor & Commerce Component No.

Expenditures/Revenues (Thousands of Dollars)
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OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services
Travel
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Supplies
Equipment

Land & Structures
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TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
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FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
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TOTAL 0.0 0.0 0.0 0.0 0.0
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Check this box fX) if funding for this bill is included in the Governor's FY 2003 budget proposal:
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Full-time
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Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation has no fiscal impact on state spending.

Prepared by: Representative Tom Anderson Phone

Division House Labor & Commerce

Approved by: Representative Tom Anderson Date 4/12/2003

Agency House Labor & Commerce

(Rovised 92001 OVB)

Page 1 of

Dept. Affected: Com & Econ Dev

FY 2008

0.0

0.0

Date/Time 4/12/03 1:49 PM



04/19/2003 05:57 9072767185 AATL PAGE 01

Alaska Action Trust

aaaaaaaaaaaaaaaaa ge, Alaska 99510

Office; 813 West Third Avenue ®Anchorage, A K 99501

23 April 2003

The Honorable Lesil McGuire
House Judiciary Committee
State Capitol

Juneau, Alaska 99801

Dear Representative McGuire:

~ The House Judiciary Committee today hears House Bill 13 “An Act declaring
legislative intent to reject the continuity of enterprise exception to the doctrine of
successor |Iz’:1_b||l_t?/ adopted in Savage Arms, Inc...." The Alaska Action Trust stron%ly
objects to this bill. This bill was offered during the last session and we testified at the
request of the current bill's sponsor, Representative Rokeberg. That correspondence is
attached. The Alaska Action Trust maintains its objection to this legislation.

This outcome is particularly unfair because Alaska is not now, nor is it likely to
become, a manufacturmfg state. The burden borne by dead and injured citizens of Alaska
will nearly always benefit corporate entities from other states and countries. Please do
not pass legislation that hurts your constituents and neighbors.

iFt r** 37sy



FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Fiscal Note Number:

Bill Version:
() Publish Date:

HB 13

Dept. Affected: Law

Title "An Act declaring legislative intent to reject the '‘BRU

continuity of enterprise exception to the doctrine of..

Sponsor Representative Rokeberg

Requester

Expenditures/Revenues

House Labor and Commerce Committee

Civil Division
Component Commercial

Component No. 2211
(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) i

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY2003) cost:

FY 2004

0.0

0.0

FY 2005

FY 2006 FY 2007 FY 2008

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

0.0

Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

FY 2009

0.0

0.0

This bill would reject the continuity of enterprise exception to the doctrine of successor liability adopted in Savage
Arms, Inc. v. Western Aulo Supply, 18 P.3d 49 (Alaska 2001) as it relates to product liability.

This bill concerns disputes between private parties, and will have no fiscal impact on 'he Department of Law.

Joan M. Kasson
Attorney General's Office

Prepared by:
Division
Approved by:

Agency Department of Law

Joan M. Kasson for Gregg D. Renkes, Attorney General

Phone (907) 465-5370
Date/Time 3/27/03 3:11 PM

Date 3/27/2003

(Rulsail 902 VB

Page lof1






HOUIECOMMITTEE REPORT

7
Egte Referred to Committee: March 10,2003 FURTHER REFERRALS:

Date of Committee Action: M arch 51, *$ 3

The JUDICIARY Committee considered:
HOUSE BILL NO. 18 PARENTAL LIABILITY FOR CHILD’S DAMAGE
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"An Act relating to the liability of parents and legal guardians of minors who destroy property.”
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Representative Kevin M eyer

HOUSE DISTRICT 30

MEMORANDUM

DATE: March 14, 2003

TO: Representative Lesil McGuire
Chair, House Judiciary Committee

FROM: Representative Kevin Meyer
RE: CSHB 18(STA) Parental Liability for Child’s Damages

Atyour earliest convenience, please schedule CS HB 18(STA) Parental Liability for Child’s
Damages fora hearing in die House Judiciary Committee.

CS HB 18(STA) establishes the limit on recovery of property damaged by aminor at
520,000, CS HB 18(STA) will allow for a person, municipal corporation, village, school
district, or religious or charitable organization to recoverin an amountnot to exceed $20,000

in damages from parents or guardians ofaminorwho knowingly destroys property,

Thank you foryour time and consideration.

nt|ve I< | M%ﬂe nkus-
i ] %
Interﬁ]s'%r%mé Iol oragea Igska% %ﬁ% %97



Representative Kevin M eyer

HOUSE DISTRICT 30

Sponsor Statement
C1 HB 18(STA)

“An Act relating to the liability of parents and legal guardians of minors who destroy
property.”

CS HB 18(STA) establishes the limit on recover)' of damages caused by a minor at $20.000.
CS HB 18(STA) will allow for a person, municipal corporation, association, village, school
district, or religious or charitable organization to recover up to $20,000 in damages from
parents or guardians ofa minor who knowingly destroys property. Currendy, under AS

34.50.020(a), die recover)' limitis $10,000.

Traditionally, Alaska has held that parents are accountable for dieir children’s behavior, and
that parents should pay restitution for damages caused by dieir children. In 1995, the limit
forrecover)' was raised from $2,000 to $10,000. Often, cumulative damage to a facility’'

exceeds the $10,000 limit, thus leaving taxpayers or organizations to bear die cost of repairs

and clean up.

The large discrepancy between the $10,000 limitand die actual cost of damages incurred to
property' became apparent this past summerin Anchorage. The Anchorage School District
reported that minors did nearly $750,000 in damage over the summer to facilities and
schools. By raising die limit, the Anchorage School District will be able to recover more in
cases diat involve serious damage to property, rather than expending money earmarked for
technolog)' enhancement, textbooks, and personnel.

By increasing the limit, children are deterred from making decisions to vandalize and destroy
property. This will also impose an additional duty on parents and legal guardians to exercise
reasonable care, supervision, protection, and control over their child.

Last Updated: March 14, 2003

~ Emnil: Representative_Kcvin_Meyer@legis.statc.ak.us * Toll Free: (SOB) 465-4945
Session: State Capitol, Juneau, Alasku 99801-1182 « Phone: (907) 465-4945 Fax: (907) 465-3476
Interim: 716 W. 4th Ave., Anchorage, Alaska 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2003 LEGISLATIVE SESSION Bill Version: CSHB 18 (STA)
(H) Publish Date: 3/10/2003

Dept. Affected:
'‘BRU Alaska Court System
‘Component Trial Courts

Revision Date/Time (Note if correction):
Title Parental Liability

Representative Meyer

Requester House State Affairs Component No. 768

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | |
CHANGE IN REVENUES ( ) | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill Is included In the Governor's FY 2004 budget proposal: j

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of CSHB 18 (STA).

Phone 463-4750

Prepared by:  Doug Wooliver, Administrative Attorney
Date/Time 3/10/03 10:50 AM

Division Alaska Court System
Approved by: Stephanie Cole, Administrative Director Date 3/10/2003
Agency Alaska Court System

(Revissd 9202 OVB) Page 1of 1



Sec. 34.50.020. Liability for destruction ofproperty by minors

(@) A person, municipal corporation, association, village, school district, or religious or
charitable organization, incorporated or unincorporated, may recover damages in a civil
action in an amountnotto exceed 510,000 and court costs from either parent, both parents,
or die legal guardian of an unemancipated minor under the age of 18 years who, as a result
ofaknowing orintentional act, destroys real or personal property' belonging to the person,
municipal corporation, association, village, school district, or religious or charitable
organization. However, for purposes of this subsection, recovery in damages shall be
apportioned by the court between the parents or between the parents and legal guardian, or
bodi, without regard to legal custody butwith due consideration for the actual care and
custody of die minor provided by the parents or legal guardian.

(b) A state agency or its agents, including a person working in or responsible for the
operation ofa foster, receiving, or detention home, or children's institution, is not liable for
die acts of unemancipated minors in its charge or custody. A state agency or an agentofa
state agency, including a nonprofit corporation that designates shelters for runaways under
AS 47.10.392 - 47.10.399 and employees of or volunteers with that corporation, isnot liable
for die acts of a minor sheltered in a shelter for runaways, as defined in AS 47.10.399.

(c) A parentor, ifany, a legal guardian of an unemancipated minor under the age of 18
years who is a runaway or missing minoris not liable under (a) of this section for die acts of
die minor diat are committed by the minor after a parent or, ifany, a legal guardian of the
minor has made a reportto a law enforcement agency, as authorized by AS 47.10.141 (a),
that die minor has run away or is missing. In diis subsection, "runaway or missing minor"
means a minor who a parentor legal guardian of the minor reasonably believes is absent
from die minor's residence for die purpose of evading a parent or the legal guardian of the
minor, or who is odierwise missing from die minor's usual place of abode widiout die
consentofaparentor the legal guardian of the minor.

House Judiciary Committee
CS HB 18(STA)
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Carol Comeau

February 14,2P03

Representative Kevin Meyer
State Capitol
Juneau, AK 99801

Dear Representative Meyer:

On behalf of the Anchorage School Board and Administration, | want to
commend you for sponsoring HB 18 which deletes the $10,000 cap on
vandalism caused by juventles. This is one of our School Board's
priorities and | believe it is essential to our collective efforts to protect
schools and other public property from juvenile vandalism.

As | have stated many times since the Dimond High School incident in
late December of 2001, I strongly believe that the offenders and their
parents should be held fully accountable for restitution in recovering the
$158,000 damage done to the school under construction. The community,
as well as the staff and students of Dimond High School were outraged at
this completely needless and destructive act, as were the construction
workers employed by Alcan General. Since the incident, Alcan General
has had to not only repair all of the damage to the building and to the
vehicles and equipment of the workforce, they have had to add the
additional security staff in order to prevent other vandalism at the school
site. These juveniles must be held fully accountable for their actions, and
as a deterrent to other juveniles who might decide that there are minimum

consequences for destroying public property.

The Anchorage community and taxpayers showed great faith and support
for the District when the bonds were approved for the construction of this
high school, the first one in over thirty years! These two juveniles were so
uncaring and reckless that they decided to do all they could to destroy
various parts of the building under construction. They had no concern for
their own safety, or for the impact of their actions on the morale of the
workforce and the community. The Anchora?e Police Department
devoted many hours to their investigation in developing their case which
led to the successful apprehension of these juveniles; what a waste of their
time and resources! It is time for the community to know that there are
consequences for vandalism of public property, and that the court
supports restitution for this act.

This was the first of a rash of major vandalism that occurred in the District
last year. The other incidents seriously damaged Chugiak Elementary
School and our Maintenance Department yard. Fortunately, the
Anchorage Police Department's efforts paid off; all juveniles were
apprehended. |have spent quite a bit of time in juvenile court in the past
few months advocating for restitution and consequences. The parents of
the Chugiak Elementary students have cooperated with the authorities

RECEIVED
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and their children have agreed to pay full restitution and perform
community work service. Those students have clearly learned their lesson
and | believe, are on the way to success in their lives. | cannot say that
about the others who vandalized our proBert{. Their advocates and
parents have put up road block after road block in an effort to protect
their clients from accepting their responsibility.

Currently the law restricts the ability of the court to impose full restitution
in these cases; rather, the judge assesses how much a juvenile can pay in
restitution while under the jurisdiction of the court. We feel this is
intolerable and sends the wrong message to juveniles that they can get
away from long-time consequences of crimes committed when they are
under the age of 18, and that the records will be kept confidential. We
believe that juveniles should have to sign a commitment to repay full
restitution no matter how long it takes them to repay the costs of the
vandalism. We believe this will reinforce the importance of parents
knowing who their children are with when they are out of their parents’

direct supervision.

Our community, the Anchorage Police Department, the Mayor, and our
locally elected officials support this statutory change. We must do
something to stop this type of juvenile crime! Please accept our thanks for
your leadership on this issue. | ap0|olaud you and Senator Dyson for your
efforts to change the statutes regarding juvenile crime and vandalism.

Please feel free to contact me if you would like me to testify at a hearing
on this bill. I'will be in Juneau during the AASB fly-in from February 22-
25 and again in March and in April, and will ti?/ and meet with you to
discuss this proposed legislation. | can also call in from the Legislative
Information Office in Anchorage.

Sincerely yours,

Carol Comeau
Superintendent

cc  School Board members
Senator Fred Dyson
Mayor Geor%e Wuerch
Assembly Chair Dick Traini
Chief of Police Walt Monegan
Lt. Gardner Cobb
Larry Wiget



AASfl RESOLUTION SUPPORTING INCREASED LIA..TY FOR DESTRUCTION OF PROPERTY BY MINORS

Subject: AASB RESOLUTION SUPPORTING INCREASED LIABILITY FOR DESTRUCTION

OF PROPERTY BY MINORS
Date: Thu, 20 Feb 2003 08:40:50 -0900

From: Greg Giles <ggiles@aasb.org>
To: Kevin Meyer <Representative_Kevin_Meyer@legis.state.ak,us>

ASSOCIATION OF ALASKA SCHOOL BOARDS

2.21 INCREASE LIABILITY FOR DESTRUCTION OF PROPERTY BY MINORS
(Adopted Nov. 2002)

AASB encourages the Legislature to increase the maximum that may be
recovered from either parent, both parents, or the legal guardian of an
unemancipated minor under the age of 18 years who, as a result of a knowing
or intentional act, destroys real or personal property belonging to a school
district from $10,000 to the actual amount of damages.

Rationale. Vandalism damages a school districtxs physical plant, has a
negative impact on student learning, and demoralizes hard-working staff and
students. Every dollar spent on repairing vandalism is a dollar we cannot
invest in textbooks, teachers or technology.

Currently, school districts can recover a maximum of $10,000 from either
parent, both parents, or the legal guardian of an unemancipated minor under
the age of 18 years who, as the result of a knowing intentional act,
destroys real or personal property belonging to a school district. The
current law forces taxpayers to bear the cost of vandalism even when a
parentls liability insurance is otherwise available to pay the full cost.

[of |
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Vandals cost schools $500,000

Sr.P.ESTS: Two boys, ages 13 and 14, charged in maintenance facility rampage.

Katie Pesznecker
Ancnorage Daily News

rt. Ccc

Two teenage boys were arrested late Sunday in connection with a weekend vandalism spree at the
Anchorage School District's maintenance facility that racked up more than $500,000 in damages,
Anchorage police said. During the two-day rampage, the boys, ages 13 and 14, allegedly climbed behind
the wheel of a Johr Deere tractor to rain buildings and storage sheds, police said. They destroyed roofs
and boilers, ripped away chunks of walls and smashed windows.

The teens are charged with first-degree criminal mischief and resisting arrest. Police did not identify the
suspects, who were taken to McLaughlin Youth Center, because they are charged in juvenile court.

"It's just so frustrating,” Superintendent Carol Comeau said. "There is nothing that makes me more angry
in this job than reckless, malicious vandalism. It's a real sad commentary on these young people. If | had

it my way, I'd put their names on the front page of the paper."

Police in the past several days have responded to minor break-ins or vandalism reported at Rabbit Creek,
Scenic Park, Homestead and Huffman elementaries, Central Middle School and East and West high schools.
Damage ranged from shattered windows and busted copy machines to lewd graffiti.

The maintenance facility, at 1201 Labar St. in South Anchorage, was by far the worst hit. The complex
contains offices, storage space for the district's maintenance, facilities and operations departments.
Equipment on site includes vehicles and machinery the district uses for snow removal and construction and

renovation projects.

Anchorage police said the boys initially broke into the facility a little after 10 p.m. Friday. They wrenched
doors off and smashed windows of a dump truck, three street sweepers, two road graders and a tractor.

The boys were apparently driving around the fenced property on lawnmowers when a district employee
approached them. The teenagers fled; The employee reported the incident to police, but no suspects were

found.

Police said the boys showed up again late Sunday, ihey apparently fired up a John Deere tractor by using
a lever.

The teenagers used the tractor to plow into a double-wide trailer used for storing heavy equipment. The
impact caused part of the roof to collapse and obliterated the ramp to the trailer's main door.
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The boys also bulldozed storage sheds in the northwest corner of the property, chewing chunks out of
building walls. When it was over, the tractor's front wheels were bent at 45-degree angles.

"I'm surprised they didn't get hurt,"” said Stan Syta, district operations director.
Houses border the property's north side. Comeau is baffled that no one called police.

"They had to have heard breaking glass," she said. "That tractor ramming buildings -- | can't believe no
one heard what was going on."

Another employee happened upon the boys and called police shortly after 10 p.m. When officers arrived,
the teens bolted. Police caught the 14-year-old hiding in a nearby wooded area. The 13-year-old was later
arrested at his home.

The boys admitted to Friday's vandalism at the site, police said.

The district budgets about $250,000 a year for vandalism. Much of the damage occurs at empty schools
during summer breaks. Property damaged Friday and Sunday will not be covered by the district's insurance
policy, which in this case covers amounts exceeding $1 million.

Comeau said the district will do everything in its power to see that the boys are held responsible for the
damages, including a possible civil suit. State statute says that in a civil case, a school district can sue for
up to $10,000 and court costs from one or both of a minor's parents or legal guardians.

In the interim, Comeau is encouraging people who live near schools to watch out for strange activity. The
district has recruited 15 volunteers this summer to live In motor homes and trailers at more than a dozen

schools.

Syta said last summer the district Invited a man to live in his trailer at Rabbit Creek Elementary. His
presence basically erased vandalism there, Syta said.

But the family living there now didn't prevent Sunday night's window breaking. They were eating dinner
while the vandalism took place on the back side of the school, Syta said.

Reporter Katie Pesznecker can be reached at kpesznecker@adn.com or 907 257-4589.

ILLUSTRATION SHOWS RECENT SCHOOL VANDALISM
Police have responded to the following Anchorage schools to investigate vandalism or possible break-ins.

* Dimond High School - On Dec. 31, vandalism at the new school resulted in spilled paint, smashed piping
and sheetrock and windows. Damage totaled $177,000. Two boys were arrested.

* Chugiak Elementary - On May 4 and 5, three boys reportedly broke windows, destroyed stereos,
televisions and classroom globes and vandalized a car in the parking lot. Damage totalled about $25,000.

Three boys were arrested.

* Rabbit Creek Elementary - On ??? someone pryed boards off windows on the back side of the school and
broke glass. No arrests.

* District maintenance facility - On June 21, two boys entered and damaged seven vehicles, smashed
windows and drove around on lawn mowers. Police arrived after the boys fled. No arrests.

* West High School - A passerby on June 22 called police to report fowl grafitti on the auditorium's exterior
wall. No arrests.

* Scenic Park Elementary - Security guards on June 23 found several doors propped open with rocks.
There was no sign of vandalism or arrests.

* Homestead Elementary - Police responding to the school's alarm on June 23 found kids playing behind
the school. There was no sign of vandalism or arrests.

* Huffman Elementary - Police responded to an alarm early June 23 and found a broken window and two
people running through the building. The people got away. No arrests.

* William Tyson Elementary - On June 23, an intrusion alarm sounded. No arrests.

* District maintenance facility - Late June 23, an employee found two boys ramming vehicles and buildings
with a tractor. The boys fled and were soon arrested. They admitted to Friday's vandalism also. Police

estimate total damage at $500,00.

* East High School - At 5:50 a.m. on June 24, police caught and arrested one person who had broken In
and sprayed a fire extinguisher around the school.
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* Central Middle School - At 6 a.m. on June 24, police arrested a student who had broken in through a
window. Police found damage to an interior window, a clock and a copy machine. No damage estimate.

Source: Anchorage School District

Copyright (c) 2002, Anchorage Daily Mews
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fsSSSSS ~cJloo,s want damage limits erased
VANDALISM: District can sue for $10,000 under current law.

nrrniB B I Katie Pesznecker
tvi3BT3.TJfg— Anchorage Dally News

Anchorage School District officials want to erase limits that dictate the amount of money they can sue for
when students vandalize school property. Current state law says the district can sue an 18-year-old culprit
or a minor’'s parents for up to $10,000. Sometimes that doesn't cover actual damages, Superintendent

Carol Comeau said.

Members of the School Board's legislative subcommittee plan to lobby state lawmakers to do away with the
cap. They want the freedom to sue for actual costs.

On Monday, the board voted unanimously to ask the Alaska Association of School Boards to make this
move one of its 2002 resolutions. They want the backing of that group when time comes to persuade
politicians.

Students smash windows and computers and trash Anchorage schools often enough that the district
budget includes about $250,000 a year to clean up.

But financial retribution is hampered by the $10,000 limit. There used to be a $2,000 ceiling on lawsuits
but the Legislature increased it in 1995.

"We need to be able to recover the full cost of vandalism," Comeau said. "The current law limits recovery,
and we think it's wrong because it penalizes the taxpayer."

School Board member Rita Holthouse said the subcommittee will push to change the law, whether or not
che state school board association signs on.

The $10,000 limit wasn't as noticeable with the more frequent lower-cost incidents, said Howard Trickey,
one of the district's attorneys. But when kids do more than $100,000 in damage, $10,000 hardly helps.
And the district's insurance policy applies only to damage amounts of more than $1 million.

The most recent big-ticket vandalism came last summer when two teenagers destroyed buildings and
equipment at the school maintenance facility in South Anchorage. District officials and the public were

outraged.

"It looked like a tornado had been there," said Ed Conyers, then the district's maintenance director.

Vandalism at schools results mostly in small losses that quickly add up -- broken windows, gouges in
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desks, busted locks.

The maintenance facility vandalism spree packed a financial wallop originally estimated by police at
$500,000. Later district officials said the sum was closer to $100,000. It was one of the more costly

attacks in recent years but not an isolated incident.

The new Dimond High School, currently under construction, sustained $177,000 in damage last year when
teenagers trashed the inside, which was just taking shape. Students broke into the then new Mirror Lake
Middle School in Eagle River about five years ago and chewed through property with a forklift.

The roughly 120 employees in the maintenance department spend up to 15 percent of their time cleaning
up this vandalism, Conyers said.

The district has tried to reduce the problem. Crews board up windows at more than a dozen schools during
summer. Last summer, the district recruited volunteers who lived In motor homes at various schools to
keep an eye out for troublemakers. Comeau has asked people who live near schools to watch for suspicious

activity.

Their legal success is mixed, Comeau said. She or other employees attend hearings, give the judge impact
statements on damage, and work closely with police.

"We routinely get reimbursement just from kids breaking windows," Conyers said. 'That may only be
$250, but we still get It."

Reporter Katie Pesznecker can be reached ac kpesznecker@adn.com or 907 257-4589.
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school vandals should . . . Pay the price

T!'z ANCHORAGE School District is on the right track in seeking approval from state lawmakers to sue for
a'-H'al costs when vandals damage the schools and property It manages for taxpayers.

As It stands now, the district can demand only up to $10,000 from the parents of minors or from
18-year-olds Involved in school vandalism.

That amount — increased from $2,000 only a few years ago -- sometimes does not begin to cover the
actual damages, Superintendent Carol Comeau said. She points to last year's $100,000 in damages at the
district's school maintenance facility as an example.

The School Board has voted to ask the Alaska Association of School Boards to lobby politicians for the
increase, and Comeau said she believes the effort will find favor.

"The legislators we've had contact with . . . they've been very supportive,"” she said. "l think this is
something that will resonate with legislators."

Each year, the school district budgets $250,000 to $300,000 to clean up vandalism, and "that's just for
maintenance and repair costs,” Comeau said. "That doesn't include labor or down time." That also does

not reflect repairs to items such as photocopy machines or computers, she said.

Comeau credits additional police patrols and a policy of allowing campers to stay on school grounds with
helping to keep vandalism in check this summer. And keeping it in check can save taxpayers hundreds of

thousands of dollars.

The district is self-insured to $1 million, Corr.eau said, and then its insurance kicks in. In construction
areas, such as Dimond High School -- where vandals did about $170,000 In damage last year — the
contractor's Insurance is in force and its lawyers can go after the full amount.

There Is no valid reason to bar the district from seeking the amount of actual damages from vandals or
their parents. In fact, such a policy_could act as a deterrent and encourage parents to know where their

children are and what they are doing.
"That's what it comes down to in my mind," Comeau said, "good parenting."”

We agree. While 99.9 percent of the kids in Anchorage's schools are good citizens, there is no reason to
allow the other .1 percent to have a free ride when they damage the district's property. They and their

parents rightly should pay the full amount.

| of 2 12/19/2002 3:41 PM
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Limits of Parental Liability for Property Damage by Minors

Prepared for Representative Kevin Meyer
By Roger Withington

You asked for information regarding the scope of parental liability if a minor child willfully destroys
property. Specifically, you asked for information on the parental liability laws for five western
states and wished to know whether any of these state laws contain graduated limits to liability.

As you know, Alaska Statute 34.50.020(a) allows for a person, municipal corporation, association,
village, school district, or religious or charitable organization to recover up to $10,000 in damages
in a civil action from either parent, both parents, or the legal guardian of an unemancipated minor
who intentionally destroys property belonging to the person, municipal corporation, association,
village, school district, or religious or charitable organization.1 We were unable to obtain a fifty-
state summary of similar parental liability statues that included the monetary limits to the parents
of a delinquent minor. However, we believe the most current information to be a 1999 report
compiled by the National Center for Juvenile Justice (NCJJ) that states that at the end of the
1998 legislative session, 34 states had statutes that made the parent of a minor liable for
restitution to the victim of a delinquent act. We include NCJJ's report as Attachment A.

In addition, in 1995 this agency completed a report that addressed questions similar to yours as
well as the constitutionality of parental liability laws. In Legislative Research Report 95.068, we
found that 34 states (not exactly the same 34 states identified in the NCJJ report) had statutes
that established parental liability for damages caused by minor children. The dollar amount of the
parental liability ranged from $1,000 to $25,000, with some states not capping the liability amount.
We include Legislative Research Report 95.068 as Attachment B.

In an effort to provide you with more current information, we reviewed the current laws of five
western states and British Columbia and found that California, Hawaii, Nevada, Oregon,
Washington, and British Columbia all had statutes similar to AS 34.50.020(a). Table 1 provides a
summary of the statutes from each of these jurisdictions. Attachment C provides the complete

statute from each state.

1A minor is defined as a person under tho age of 18 years.

907-465-3991 Alaska Legislature State Capitol

907-465-3908 (fax) Legislative Research Services Juneau, AK 99801
www. tegis.stale.ak. us/research/home, him



As you will see, the laws in Nevada, Oregon, and British Columbia limit liability at the same or
lesser amount than does the law in Alaska. The laws in California, Hawaii, and Washington make
a distinction in liability for the type of damage caused by the minor; one law in California caps
liability at $25,000, while laws in Hawaii and Washington provide for actual damages.

Table 1. Limits of Parental Liability for Property Damage by Minors

State/Province Statutory Citation Maximum Financial Liability Comments
Cal CivCode §1714.1 525,000 P ;
California Specifically addresses damage to
Cal Ed Code 848904 510,000 school property
HRS §46-15 $1,000 or actual cost to Pertains to damage to county
Hangil ' repair/replace damage. property.
HRS §577-35 Actual cost to repair/replace damage  Pertains to damage caused by
' Or community work service. graffiti,
Nevada Nev. Rev. Stat Ann. §41.470 $10,000
Oregon ORS 830.765 57,500
Rev. Code Wash. §4.24.190 $5,000 b add ;
Wiashington Actual cost to repair/replace Specifically addresses damage to
Rev. Code Wash. § 28A.635.060 damage toschool, school property
British Columbia | S.B.C. 2001, ¢. 45, 5. 6 $10,000 CNDw

Notes:  (a) $10,000 ONDequals S6,413.26 USD as of 9/6/2002 per XEQOM anonline currency convers onsite. The LRLfor XECOMis

http://mw.xe.com/ucc/.

Sources:  LEXIS LawPublishing,

I hope you find this information to be useful. Please do not hesitate to contact us if you have
questions or need additional information.

Legislative Research Report03009 September 12,2002 — Page 2
ums 0fParental Uabilityfor Property DamagebyMinors
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Attachment A

Linda A. Szymanski, "Parental Responsibility for the Delinquent Acts of Their
Children,” NCJJ Snapshot, Volume 4, Number 7, July 1999
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States that have a Parental Accountability Statement in their

Responsibility
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Delinquent;
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Litda A, SzymansJd, Esq., Director of Legal Research, NCJJ

Juvenile Code Purpose Clause

O No Parental Responsibility Statementin Purpose Hnuse (41)
M Parental Responsibility Statement in Purpose Clause (10)

Over the last fifteen years,
juvenile courts have gained
increasing power and authority
over the parents of children
who commit delinquent acts.
While all states have had
statutes making itillegal for
parents to contribute to tlie
delinquency oftheirchildren, a
handfhl of states now make
parents criminally liable for
failingto supervise theirminor
whe commits delinquent acts.
There isa wide variety of
parental responsibility laws in
juvenile codes throughout the
stales.

Forexample, as of the end
ifthe 1998 legislative session,
10 states, Alabama, Alaska,
Florida, Idaho, Maryland,
Nevada, North Carolina,
Oregon, Texas, and Virginia,
have added a parental

accountability statement in
theirjuvenile code purpose
clause.

Arkansas, California,
Colorado, the Districtof
Columbia, Florida, Idaho,
Indiana, Kansas, North
Carolina, Ohio, Oregon, Texas,
Wisconsin, and Wyoming
allow thejuvenile court to

order parents to attend a court-

approved parental
responsibility training
program/parent education
program.

Alaska, Mississippi. New
H impshire, New Mexico, and
Visconsin have statutes in
theirjuvenile code that allow
for public disclosure of the
parent’s name ifhis orher child
commits specified serious
offenses.

Eleven states, Kansas,
Louisiana, Michigan,
Montana, New Hampshire,
North Carolina, Ohio,
Pennsylvania, Tfcxas, Virginia,
and Wyoming, require parents
to aid in the enforcement of
court orders concerning their
delinquent’s rehabilitation
program. Failure to aid in the
enforcement of court orders
can resultin contempt
sanctions being filed against
the parent.

As oftlieend of the 1998
legislative session, two-thirds
of the states have statutes that
make the parentofa
delinquent liable for restitution
to the victim of the delinquent
act: Alabama, Alaska, Arizona,
Arkansas, California, Colorado,
Connecticut, Delaware, Florida,
Georgia, Hawaii, Idaho, Illinois,
Kentucky, Maryland,
Michigan, Mississippi,
Missouri, Montana, Nevada,
New Harapsltire, New Jersey.
New Mexico, North Dakota,
Ohio, Oklahoma, Pennsylvania,
Rhode Island, South Carolina,
Tennessee, Texas, West
Virginia, Wisconsin, and
Viyoming.

Thirty-ninejurisdictions
currently have statutes that
permitorrequire parents of
delinquents to participate in
family treatment/counseling/
probation with their children:
Alabama, Alaska, Arizona,
Arkansas, California, Colorado,
DistrictofColumbia, Florida,
Georgia, Hawaii, ldaho,
Indiana. lowa, Kansas,
Kentucky, Maine, Maryland,

Bets of
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Their Children

Michigan, Minnesota,
Mississippi, Missouri,
Montana, Nevada, New
Hampshire, New Jersey, New
Mexico, North Carolina, North
Dakota, Oklahoma,
Pennsylvania, Rhode Island,
Tennessee, Texas, Utah,
Virginia, Washington, West
Virginia, Wisconsin, and
Wyoming.

In all states, the parents of
adelinquent can be held liable
for the costs of confinement
and/or services provided to
their children, such as: the
child’s supportwhile in an
institution, the costs of
probation supervision, costs of
transporting and/or treatment
for delinquentminors, court
costs and legal fees, and
payment for alcohol and other
drug abuse services.

[tremains to be seen
whether or not these parental
accountability laws actually
lead to a decrease injuvenile

crime.
(w.scwrtawi
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Attachment B

Patricia Young, "Parental Liability Laws for Damages Caused by Minor Children,”
Legislative Research Request 95.068, February 16,1995



Legislative Research Agency

130 Sewari Stmt, Suit« 218
Juneau, Abxka 99301-2196

Alaska State Legislature |
R

February 16, 1995
MEMORANDUM

TO:

FROM: Patricia Yo
Legislative Anaijyst

RE: Parental Liability for Damages Caused by Minor Children
Research Request 95.068

You wished to know the history behind AS 34.50.020, the law that caps at $2,000 parents' liability
for damages caused by their minor children. You also wished to know if and to what extent other
states hold parents financially accountable for damages caused by their children.

In 1957, Alaska passed a statute providing that parents could be held responsible for damages
maliciously and willfully caused by their minor children. Liability was capped at $500. The cap
was raised in 1967 from $500 to the current level of $2,000.

At least 34 states have laws addressing parental liability for damages caused by minor
children. Many states, like Alaska, have traditionally held that parents are accountable for their
children’s behavior and that parents should pay restitution for damages caused by their children.
The attached table shows caps for each state identified. As you will see, ofthe 34 states, eleven
cap liability at $2,000 or less and ten cap liability at $5,000 or more. Five states do not specify a
limit to parental liability. California's cap is the highest at $25,000. These laws have been held
constitutional in at least the following six states: California, Georgia, Maryland, North Carolina,

Texas, and Wyoming.

| have attached copies of “"Constitutional Limitations on State Power to Hold Parents Criminally
Liable for the Delinquent Acta of Their Children," 44 VandLaw Rev. 441 (1991) and "Parental
Liability Law Upheld in California," Youth Law News, September-October 1993. | hope the
information is helpful. Please let me know if you have questions or need more information.

Attachments



State
Alabama
Illinois
Minnesota
North Carolina
Pennsylania
South Dakota
Alaska
Arkansas
Missouri
Utah
Wyoming
Florida
Michigan
New York
Wisconsin
Indiana
Ohio
Colorado
New Mexico
Connecticut
Georgia
Maryland
Massachusetts
Washington
Arizona
Kentucky
New Hampshire
Texas
California
Hawaii
Idaho
Montana
New Jersey
Oklahoma

Source:

Parental Responsibility for Delinquent Acts of Children

Cap (9)

1.000
1,000
1,000
1,000
1,000
1,500
2,000
2,000
2,000
2,000
2,000
2,500
2,500
2,500
2,500
3,000
3,000
3,500
4.000
5,000
5,000
5,000
5,000
5,000
10,000
10,000
10,000
15,000
25,000
no cap
no cap
no cap
no cap
no cap

Notes

court may absolve parents of liability if it finds they have made good faith efforts

court my absolve parents of liability if it finds tltey have made good faith efforts

parents may bo heard and present evidence on their own behalf

cap to be adjusted every 2 years to reflect changes in cost of living

victims may be "made whole"

court may order parents to pay restitution

cap at $1,000 for damage to a public transportation utility
court may order parents to pay restitution

NCJJ analysis of state juvenile codes in the Automated Juvenile Law Archive, current as of tho end of tho 1993

legislative session; NCSL annual stale summaries of Children, Youth and Family Issues; and Legislative Rosoarch
Unit Research Response, "Laws on Parontal Responsibility for Child's Acts," File 10-419, September 9,1992.

Prepared by the Legislative Rosoarch Agency, February 1995 (95.068)






Constitutional Lim itations on State

Power to Hold Parents Crim inally

Liable for the Delinquent Acts of

Their Children

|, N ErOAUCTION vt ereerescseesereseenes seereessessesessssesens

l.  Background for Statutory Trend..........wo..

A. Prevailing Views an the Solution to Juvenile

O 11T

B. The Hidden Potential in Present Criminal Laws

for Expansion of the Trend...onn.

lll. The Vo!d for Vagueness Doctring.......oviinniiinnn.
A. Supreme Court DeCiSIONS.viivieinieieenns

B. Analysis of State Court Decisions on the Vague-

ness of Contributing StAtULeS ..,
C. Application of the Void for Vagueness Doctrine to
Contributing StAatULeS s

IV. Violation of Right to Privacy in Family Maiters
A. Substantive Due Process Methodology...covvenee.

B. Parental Rights As Fundamental RightS................

1L Supreme Court Case3...........ccucrermrmmmmmngunmninnns

2. Justification for Protecting Purental Deci-

SIONS o ———————

C. The States Compelling Interest ...

D. The Statutory Method Does Not Closely Fit the
G0l

V. CoNCIUSION. oottt o ssisssssssinns

I. Introduction

467
41

In late 1988 as part of a comprehensive effort to combat violent
ilreet gar.g activity,1the California legislature passed an amendment to
section 272 of California's Penal Code,” commonly known as the Paren-

1 Abramovaky, Farent'i Liability /or Child't Crime, 202 N.v.LJ. 3 (1989). The California
Wialilure found that violent atreet fang*, whoae activities preeented a "dear and preaant danger
(a public order,” had created a itate of crliia. Cal Pinal Codi | 186.21 (Wait Supp. 1990).

2 Cal Penal Code | 272 (Weal Supp. 1990). In addition, Iha leflalature paaaed tbe Califor-

441
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tal Responsibility Law.” Section 272 originally stated only that every
person who commits any act or fails to perform any duly that causes or
tends to cause a minor to do a prohibited act is guilty of contributing to
the delinquency of a minor, a misdemeanor under the California Ponsl
Code, and subject to a maximum fine of twenty-five hundred dollars,
one year in jail, or both.” When the California legislature amended sec-
tion 272, it imposed an additional alfirmative duty on parents and legal
guardians "to exercise reasonable care, supervision, protection, and co::
trol over their minor children]."5 In essence, California’s legislative
package makes parents liable for failing to prevent their minor children
from engaging in criminal activity.*

Although the State has not prosecuted anyone under the new laws,1
the American Civil Liberties Union of Southern California (ACLU) has
filed a taxpayers’ lawsuit challenging the constitutionality of the Paren-
tal Responsibility Law.* The complaint alleges that the amendment is
vague, overbroad, und an infringement oil family privacy. The ACLU
has requested that the court enjoin enforcement of the Parental Re-
sponsibility Law and declare it unconstitutional.*

California's Parental Responsibility Law reflects a recent trend
among the states to make parents more responsible for the activities of

nin Street Terrorism Enforcement and Prevention Act (Street Terrorism Act). Id. {{ 186.20-
186.27. The Street Terrorism Act criminalize! participation in a street gang with knowledge of the
gang's patterns of criminal activity. Id. f 186.22.

3. LauC alleg%e[il Holdd' g Parenta Criminally Liable, L.A. Daily 3., July 21, 1989, at 1, col
1 (hereinafter Law Challenge ?

4. Cat. penai code 5 272 (West 1988), prior to the 1958 amendment, reed: "Every person
who commits any act or omits the performance of any duty, which act or omission csusea or tends
to cause or encourage any (minor) ... to come within the provisions of Section soo, 601, Orso2 Of
the Welfare and Institutions Code" is guilty of a misdemeanor. Sections so0, s01, and so2 define
lhe types of minors who are subject to the juvenile court's jurisdiction. Section soo governs minon
who have been nr are in danger of being physically, emotiunally, or seiuolly abused or neglected or
eiploited by someone in the minor's homo. Cat. wote. & 1nst. cods 5 300 (West Supp. 1990).
Section so1 covers habitually disobedient or truant minors, id. f 601, and | 602 concerns minors
who have vjglated any stale or federal law or any city or county ordinance other than curfew
ordinances. 10. J so2.

5 Cal penar gpae { 272 (West Supp. 1990). A persun is considered a minor in California
until the age of 18. fd.

6. See Kantrowitt, Springen, Annin & Cordon, NOW, Parenta on Trial, Newsweek, Oct. 2,
1989, si 64 (hereinafter Parents on Trial); Abramovaky, juprn note 1, at 3; Law Challenged, supra
note 3, at 1, col. 4.

7. In April 1089 the Los Angelee city attorney filed chargee under the Parental Responsibilit
Law against Cloria Williams after her eon, a gang member, was arrested for rape. Parenti on Tria,
tupra note 6. at 68. Williams was charged with failing to provide reasonable core for her son. Law
Challenged, tupra note 3, at |, col. 4. Prosecutors dismissed the charges when they learned that
Williams had taken s parenting class.

8. IIaaw Challenged, eupra note 3, at 1, col. 4.
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their minor children.10Some states have imposed certain duties on par-
ents with the ultimate goal of discouraging various forms of undesirable
behavior by their children.ll Moreover, Kentucky* and New York”
have legislation that greatly resembles California’s Parental Responsi-
bility Law. This trend has enormous potential for growth because many
states could use existing criminal statutes to regulate parental conduct
in the same manner as California's new legislation.14

10. Abramovaky, tUPra note 1, at 3; tee alto shapiro, When Parenti Pay for Their Hide'
SING, US «cu: & ours resare. duly 24, 1989, at 26.

City councils also have countered increases in juvenile crimes with ordinances to punish par-
ents who do not keep their children out of trouble. See Glboon, Make Parenti Pay far Actione of
Hlde, USA Today, Dec. 19, 19B9, at 10A (final ed.) (diocussing the aucceoa of a new city ordinance
in Dermott, Arkansas that seeks to curb juvenile delinquency by prosecuting parents of delinquent
children). For eiomple, the Norwalk, California City Council votad to impoaa 82600 flnaa on par-
enla of delinquent children. Harris, Norutalh Voter to Fine Parenti of Lawbreahen, L.A. Timas,
Feb. 11, 1990, nt 1, col. 2 (home ed.). Hie Norwalk ordinance also enables tbs city to file civil aulta
egainst parents whoae children nro gang membera. Id.

California State Senator Ed Davis has advocated federal and slate tax eubaidiee to encourage
mothers to stay home and reiie children. Davit, A Parental Preterite Preventt Delinquency, L.A.
Times, Feb. 25, 1990, at 4, col. t (home ed.). According to Senator Davie, mothers should remain at
home to leach children cultural values during the children's formative years.

11. A Florida law requires parents to store securely any loaded guna or face a $600 fins and

60 daya in prison. r1a stat. ann || 790.173-790.174 (We, 1978 k Bupp. 1D9C). In Wisconsin
parents who fail to support the offspring of their unmarried minor children may fact a 110,000 fine
or a maximum jail term of two years. Wis.stat. ann. | 49.90 (Watt IBB7 k Supp. 1990). Wisconsin
legislators enacted the law to combat teenage pregnancy and abortion by making parents feel more
responsible for the sexual behavior of their minor children. See Parenti on Trlal, tupra note 6, at
64. Hawaii has a limiter taw. See ShAni.-o, tupra note 10, at 26. The Arkansas legislature lias
poised a law that finei parents if their children miss school. Id

12. "A parent,. . . ii guilty of endangering the welfare nf a minor whan he fails or refuses to
exereiae reasonable diligence in ths control of auch child to prevent him from becoming a ne-
glected, dependent or delinquent child." KV. z cv.s ta«. Ann. | 630.060(1) (Miehle/Bobba-Merrill
1685). A neglected child la one whoae parents have harmed or thraatanad to harm the chlld'a phys-
ical or emotional welfare. Id. | 600020(1) (Michla/Bobbs-MerrlU 1990). A child is dependent If the
child's parents unintentionally cared for the child improperly. Id. | 600.029(16). "Delinquency"” la
not defined in the Kentucky Code.

13. "A person it guilty Ol endangering the welfare of a child when:. . . |b]ring a parent,. . .
he falls or refutes to exercise reasonable diligence in the control of auch child to prevent him from
becoming an 'abused child," a 'neglected child,” a ‘juvenile delinquent' or a 'person in need of su-
pervision,’ . . N.Y. penar Law | 260.10(2) (McKinney 1689). An abused child ii one whose
parent physically or sexually abused tlie child or allowed another to abuse the child. A neglected
child is one whose physical, emotional, or mental condition has been Impairad or ii in danger of
being Impaired because the parent has not provided a minimum degree of care. N.Y. Jud .. |
1012(e), (D (McKinney 1983 & Supp. 1690). A juvenils delinquent is a child who has committed e
crime. 1d. J 301.2(1) (McKinney (683). A child ie in need of eupervision If the child i habitually
truant, incorrigible, ungovernable, habitually disobedient, or has a conviction for the unlawful and
knowing possession of marijuana. Id. | 712.

14. See. €0, arit rev.stac. Ann || 13-3612, 13-3613 (1988); ¢ ». c cs. Ann | 1611-2
(1900); id. | 16-12-1 (1988); v ¢v.rev scat.Ann J| 201.090,201.110 (Michia 1986); R1. Gen 1.«
| 11-9 4 (1981); S D. Cooiriiu t.vs Ann. |( 2G-B-8. 26-9 1 (1984 k Supp. 1960).

In addition, the police in Grind Rapids, Michigan have reactivated e 20-year-old city ordi-
nance that holds parents criminally liable for their children's misbehavior. See Parenti Are
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This Note addresses the legal problems presented when states at-
tempt to regulate parental conduct through statutes that penalize con-
tributing to the delinquency of minors.lPart Il of this Note discusses
the current popularity of enforcing contributing statutes to deter juve-
nile crime indirectly. Part Il reviews the void for vagueness doctrine
and analyzes the nearly unanimous view of the state courts that con-
tributing statutes are not void for vagueness. Part IV examines the ar-
gument that these statutes violate parents’ constitutional right to
privacy in child rearing decisions. Part V concludes that some contrib-
uting statutes are void for vagueness and most contributing statutes im-
permissibly interfere with the fundamental right of parents to make
child rearing decisions.

Il. Background for Statutory T rend
A. Prevailing Views on the Sulution to Juvenile Crime

Between 1978 and 1987 overall arrests of juveniles for violent crime
decreased.'® In the same period, however, juvenile arrests increased 20
percent for forcible fape and 8.3 percent for aggravated assault.” Other
assault arrests also rose,l®and the number of juveniles arrested for

weapons possession increased 16.9 percent.1®

From 1987 to 1988 arrests of juveniles for violent crimes increased
7.7 percent.10 Arrests for murder and nonnegligent manslaughter, which
had decreased from 1978 to 1987,11 grew 17.8 percent between 1987 and
1988.” The previous decline in arrests for drug abuse violations” re-
versed sharply from 1987 to 1988.” Moreover, arrests for aggravated
and other assaults and for weapons possession continued to increase.”

Charged A/ter Crime by Hide, chicago Tribune, Feb. 6, 1890, at 3 (hereinafter Parenti Charged]|.

Although the city had nut proeeculcd anyone under the ordinance fur lifteen years, seven people

have been charged in the last four months. Id. Under the ordinance, parents who fail to eiercise
“reasonable control® over their children may face 90 days in jail and a 1500 fine. |d. The Assistant
City Attorney has stated that parents will be charged only it their children have committed three
or mure aerioua olTenses. Id.

10.
are not parents of the minor.

16. Bt/nitau OF Justice Statistics, U.S. Dtr'r or Justice, Souhccuook or Criminal Justice

statistics 409 (1969) (hereinafter Sourcebook).

17, Id.
Id.
19.  Id.
20. Federal Bureau or Investigation,US Dobp* or Justice.UNironM Crime Hcportr for
the US. 176 (1989) (hereinafter Uniform Crime Retorts],

21. Sourcebook, tUpra note 16. at 489.
22. Uniform Cium* Reports, tUpra note 20, al 176.
23. Sourcebook, tUpra nota 16, tt 489.

24. Uniform Crime Retorts, tUpra note 20, *t 176.

28, Id.

This Nole does not address tlte application of contributing statutes to defendants who
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These unsettling patterns of juvenile violence prompted the Select
Committee on Children, Youth, and Families of the House of Repre-
sentatives to hold a hearing in May 1989 to consider causes of the vio-
lence and possible solutions to the problem.” Experts on juvenile
delinquency testified that while the proportion of juveniles committing
violent crimes is not increasing,®7 those juveniles currently involved are
much more violent than deliqusnts were a few years ago.*® The easy
availability of drugs and weapons has aggravated the situation.” In ad-
dition, n new phenomenon has surfaced in that inner city men in their
twenties are not growing out of adolescent violence, but instead are con-
tinuing to commit more violent crimes.** Many of the Committee’s wit-
nesses pointed to family breakdown as a major contributor to juvenile
delinquency.” Other witnesses focused on factors such as the influence
of peer groups on juvenile offenders** and poverty.” The moBt common

28, Dawn These Mean Streets: Violence by and Against Americal Children: Hearing
Bt/ore the House Select Comm, on Children. Youth, and Fomilitt, 101at Cong., lit Ses*. 4 (1989)
(hereinafter Down These Mean Streets).

27. St uuisern crine 8 eporcv, SUPIA nol 20, it 172,

28. Down These Mean Streets, supra not* 26, at 107 (italament of Dr. Delbart 8. Elliott,
Professor of Sociology, University of Colorado at Boulder): $et also Supra notea 18-28 and accom-
pmying teal.

29. Down These Mean Streets, supra note 28, at 107.

30. Dr. Elliott explained that violence in young people mindly peak) around the age of 18 or
16 and enda fay the age of 19. Todiy, atmoet 20% of delinquent teenager* are continuing their
violent behavior into adulthood. In (ddition, Ihste delinquent adulU are committing violent seta
more frequently. Dr. Elliott suggested that thie phenomenon ie ceueed in port by increased poverty
end unemployment in urban area). Id. al 107-08.

31. Representative Thomas J. Bllley, Jr. elated thal "(vjiolenc* on the street* cannot be sep-
arated from whet ia happening in the home," Id. at 11. Another witnese worried about tha "deteri-
ontion of the family itructure.” Id. at 44 (statement oT J. Reggie B. Walton, Aaeociate Judge,
Superior Court of the District of Columbia); Iie also id. at 116-16 (itatament of Karl ZImmelitar,
Adjunct Research Anociale, American Enterpriae Institute for Public Policy Research).

The Department of Juitico statistics confirm that family breakdown Is a factor in Juvenile
delinquency. Almost one-half of the juvenilea In long-term institutions were raised by single
mothers. Family breakdown cannot be tho entire explanation, however, because almost 30% of
lacsrcsrated Juveniles grew up with both perente at home. 5o <0500, SUDIA note 10, at GO1.

32. Dr. Elliott testified that while Inadequate parenting doe* make juveniles more likely to
be violent, the more immediate cause of juvenile violence Is association with violent peer groups.
During adolescence the Influence of peer group* for outweighs ths influence of parent*. Down
These Mean Streets, SUpra note 20, at 109. Peer group* become the dominent factor perpetuating
violent behavior because these groups teach members “techniques of moral disengagement which
provide* justification and rallonallxatlona for engaging in crime.” Id. Becsua* violence Is an "ex-
pression of group hostility," Dr. Elliott believe* that tny attempt to solve ths juvsnUe dslinquency
problem that ignores peer groups is destined to fail. Id.

33. Parents need more social services before they con reclsim parental authority. "Parents

.. can exert power when they are seen as effective protectors; but when their resources . . .
prohibit them from providing more than (the barest nee«**IUe*|. then they are seen as weak adult
authority figures. They dare not ssy no because they fear lhair children will. . ." leave them. Id.
at 53 (statement of Deborah Meier. Principal of Central Park East Secondary School i1 East liar
1sn. New York, New York). S€€ generally s caee or v ouse serece conn o0 cninoren. voucn.
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recommendation made to the Committee was that parents should be
held accountable for the violent activities of their children.3

Holding parents responsible for juvenile delinquency is not a new
concept. Colorado enacted the lirsl law holding purenLs criminally liable
for their children's delinquent acts in 19U3.36 The reasoning behind the
concept is fairly simple. The family is the primary influence in the lives
of children and, therefore, is the institution best situated to prepare
children to become productive members of society.3* Consequently, the
state should require parents not only lo provide for the basic needs of
children, but also to teach them fundamental societal values, including
respect for authority.” Advocates of this solution suggest that lack of
adequate parental control and guidance causes juvenile delinquency.
Advocates also believe that through the imposition of fines or prison
terms for delinquent parenting the state can force parents to control
their children and, therefore, decrease the incidence of juvenile

delinquency.3*

B. The Hidden Potential in Present Criminal Laws fur Expansion
1 of the Trend

Many states ure embracing this proposed solution to the growing
problem of juvenile crime.39 For example, California prosecutors lob-

and Fanities,100m CONE. 24 Sess.Retort on Children an d Fanmilies:Key T rends intub 1980s

3 (Comm. Prinl 1989) |hereinafter retort on Chitaren an « Fanities) (outlining the economic
problems facing ihe iiiudern family)

34. See, eg., Down these Mean Streets, supra nole 26, »1 165 (response by Judge Walton lo
subsequent questions posed by Congressman Lamar Smith); at 119 (statement of Karl Zin-
imeister. Adjunct Rescue!) Associate, American Enterprise Institute for Public Policy Research).
Zinameister recommended positive family building laws, new penalties for persons who harm chil-
dren, and new laws bidding parents accountable for the actions of their children. "|'i")he first step
in reducing juvenile delinquency hos lo lie lo make negligent parents, who arejust kind of not
exerting themselves in a proper way, exert some control over llieir charges.”

35.  For adiscussion of the Colorado law. see Cladstone, The Legal Resp0n5|b|I|ty ol I'arenti
fur Juuenile Delmquency in New York State: A Developmental History, 21 Ukuoklyn L rev. 172,
173-74 (1055). "This theory of [parentslj criminal responsibility and causation (of juvenile crime)
climba upwards in popularity every now and then. When it has ils effect we have increased punish-
ment . .. of parents of delinquent children." S Rubin. Crime and Juvenile Delinquency 21 (3d
rev. ed. 1970).

36. See Children and families in Pouerty: Bcyuml the Statistics: Hearing Before the House
Select Comm, an Children, Youth, and Families, 99th Cong., 1st Sess. s+ (1955, (hereinafter Chil-
dren and canis ies) (additions! submitted nateriat by Glenn C. Loury); S. K ati. W iien Parents

Fail The Latva Restonse to Family Breakdown 1, 2 (1971).

37. S. Katt, suf)ra nole 36, at 9-13.

38. See generally Children and Families, supra note 36, at 64 (discuasing the role of the
family in juvenile delinquency). BUt Se€'S. z . x . SUpra note 35, at 21-31 (colling for the repeal of
contributing statutes); Alexander, \What's ThIS About Punishing Parentsf, 12 c.. ».ovacion 23
(1048) (acknowledging the failure of Ohio’i contributing atatule).

39. See Parents on Trial, supra note 6. at 54; Shapiro, SUpra nole 10. at 26.
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hied for the adoption of the Parental Responsibility Law because they
believed that it would divide children and gangs.49 M ost stateB already
can force parents to take greater responsibility for their children
through enforcement of statutes that prohibit contributing to the delin-
quency of minors.4l Many contributing statutes contain general terms
that could be used to punish parents for either acts or omissions later
found to hnve promoted the delinquency of their children. A typical
statute reads: "Contributing to [the] delinquency of [a] minor consists
of any person committing any act, or omitting the performance of any
duty, which net or omission causes, or tends to cause or encourage the
delinquency . . of a minor.4* This language is broad enough to in-
clude any activity of a parent, intentional or not, that an outside ob-
server subsequently determines is detrimental to the child.

Other state contributing statutes contain language specifically ap-
plicable to parental behavior. Contributing statutes in California, New
York, and Kentucky explicitly require parents to exercise reasonable
control over their children.4*Other states either bury the control provi-
sions in the statutory definitions of delinquent or dependent children4
or require parents to prevent their children from engaging in certain

40. Prosecutors staled that Lhanon 1aw would “drive mwedge between children end gangs.”
haw Challenged, supra note 3, et 22, col. 2.

41 SBBata. code | 12-16-13 (1986) a1 nxastac. | 1161130 (1989); AiUt rev scac. ann |
13 3613 (1989); ark. stat. ann. || 6-27-205, 6-27-220 (1B87); caj. penat coa* 1 272 (Weet Supp.
1990); coto rev stat ! 18-6-701 (1088 t Supp. 1090): conn cen. stat ann | 63-21 (West
1985); ver. code ann tit. 11| 1102 (1987); ca. code ann. | 18-12-1 (1988); Haw. rev stat ]|
709-904 (1989); I11. rev. stat. ch. 23, para, 230le (1987); ind. code ann. | 36-40-1-8 (Burm IBB5);
towa code ann ¢ 2331 (Weet 1986 A Supp. 1990); kan. seat. ann. | 21 3808 (1989): kv rev
stat ann | 530.060 (MiIchie/Bobbe-Merrill 1986); La. rev. stat. ann. ! 92 (Went 1986); v e rev
stat. ann til. 17-A, ¢ 654 (1083 A Supp. 1989); nd¢ CN. A sud. Proc. code aAnn i 3-831 (1989);
wass cen Lawa ann. ch. 119, r 03 (Weal Supp. 1990); vich. comt. Latvb ann s 750.145 (Weal
1975); winn stat. ann. £ 200,316 (West Supp. 1991); Mrni code ann. | 97-6 39 (Supp. 1090);
NSa rev seat | 28 709 (1989); nev. Rrev. stat. ann. i 201110 (Michle 1986): Nil rev stat
ann | 169 B:41 (1990); N.J. stat. ann. | 2C:24-4 (Weal Supp. 1990); NM. stat ann | 3003
(1984); NY penat Law | 260.10 (McKinney 1989); NC. cen. stat. f 14-310.1 (1980); ND. cent.
code § 14 10 06 (Supp. 1989); Ohio rev. code ann. i 2919.24 (Anderton 1087); Okla.stat. ann.
liL 21. 5 858.1 (Wexl Supp. 1991); oi1 rev. stat. | 103.676 (1990); pa. stat. ann. (It. 1s. 1 4304
(Puidan Supp. 1090); R.I. cen. Laws | U-9-4 (1981); S.C. code ann. ¢ 16-17-490 (Law. Co op.
1985): SD CoDIrteo Law+ ann. | 26 9-1 (Supp. 1890): tenn coae ann. | 37-1-166 (1984); 1 e x
Fau Codk ann f 72,002 (Vernon 1986); vt. stat. ann tit 13, | 1301 (1974); va. code Ann
182 371 (Supp. 1990); warn. Rrev. code ann. | 9A.42.030 (1688); W. va code J 497 7 (Supp.
1990); Wis. stat ann. { 948.40 (Weal Supp. 1960).

42, NM.scac.ann 130-6-3 (1984).

43. See cat penal code | 272 (Weet Supp. 1990); Kr. rev. stat. ann s 630.060(1) (MiIchle/
Dobbs-Merrill 1986); N.Y. penat Law | 280.10(2) (McKinney 1089).

44. see, e.q., arit Rev. stat. ann. If 13-3613,13-3812 (1989); Ca code ann fi 16-12-1. 16
11-2 (1988. 1990); vev. Rev. stat. ann { 201.110 (Michie 1980); SD. codified Law* ann f{ 26-9-

I. 2680 (Supp. 1990).
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behavior.**
Although in the past states generally huvc used contributing stat-

utes to punish strangers for sexual or physical assaults on minors,** the
statutory language permits a broader application. New York, for exam-
ple, which previously has applied its contributing statute narrowly, soon
may use its statute lo police parental behavior.*7 Because New York
and California are influential states, other states are likely to follow
their lead. The majority of states would not require legislative action to
punish parents; insteud, Btate prosecutors simply could begin to enforco
existing criminal statutes more strictly.**

IIl. The Void for Vagueness Doctrine
A. Supreme Court Decisions

Defendants have challenged contributing statutes most frequently
under the void for vagueness doctrine.*' The United States Supreme
Court developed the doctrine in n series of cases in which the Court
held that a penal statute violates due process® if its terms are too
vague and indefinite.0L The purpose of the void for vagueness doctrine
is to ensure fair warning of the effect of a penal statute and to prevent

otandardless law enforcement.0l
If a statute’s terms are too vague, ordinary citizens, forced to guess

at the statute’s meaning, inevitably will disagree about what conduct
comes within the purview of the statute.80 More importantly, a vague
law allows policemen, judges, and juries to make subjective, and possi-

40. Set, €0y 0nic Rev cose aAnn 5 291924 (anderson 1987) Il cen Laws s 1194
(1981); vt sctar ann.tit. 13, J 1301 (1974).
46. SEE wosct penat code j 230.4 comment, el 445-47 (1980).

47.  Abramovaky, tUpra note 1, at 3.
48.  See genera Iy Woset Penat coae | 2304 comment (discussing brood reach of currant

contributing statutes); S. Kudin, tupra note 35, at 28(slating that "|aje long asecontributing’
statutes are on the books, the danger exiit* that they will be used, and when they nre used, the
danger eiiats . . , that they will be abused"); see alto Parenti Charged tupra not* 14, at 3 (dis-
cussing the current enforcement of a little-used city ordinance holding parent* criminally liable for
their children's misbehavior).

49. See, eg.. Drockmueller v. State, 86 Aril. 82. 340 P.2d 092, €ert. denied, 361 U.S. 913
(1959): State v. Schriver, 207 Conn. 456, 542 A.2d 686 (1988); State v. Fluchelder, 565 A.2d 96 (Me.
1989); State v. Simanta, 182 Nell. 491, 155 N.W.2d 788 (1908); State v. Flinn, 158 W. Va. |11, 208
S.E.2d 538 (1974).

60. SEE US c.onwe.amends. v, XIV, { 1
61. See Kolender v. ljiwaon, 461 U.S. 352 (1983); Pspochristou v. City of Jacksonville. 405

U.S. 166 (1972); United Stales v. National Dairy Prods. Corp., 372 U.S. 29 (1963); United Stales v.
Pelrillo, 332 US. 1(1947); Thornhill v. Alabama, 310 U.S. 88 (1940); Connally v. Genera) Conatr.
Co.. 269 U.S. 385 (1926). For a good discussion of Supreme Court decision! in this area, see FIinn,
Jf.8 W. Va. at 111, 208 S.E.2d at 638.

62. Kolender. 461 u.s. at 367.

53. Connolly, 269 U.S. al 391
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bly arbitrary, decisions.8* Thus, the principal requirement of the vague-
ness doctrine is that criminal statutes establish at least minimal
guidelines to limit discretionary law enforcement.8

The Constitution, however, does not require complete specificity.8
At times the legislature must ubc general terms in a statute because the
various behaviors required or prohibited cannot be described or listed
adequately.07 An ambiguous statute is not unconstitutional merely be-
cause of the possibility that in some marginal cases the exact applica-
tion of the statute will be difficult to determine.88 Moreover, courts may
cure the constitutional shortcomings of potentially vague statutes by
finding a specific intent element in the offense8 or by determining that
prior judicial decisions have eliminated the vagueness.*0

In accordance with concerns for both discriminatory enforcement
and due process, the Supreme Court Ims adopted two approaches to the
vagueness problem, depending on whether the Constitution protects the
activity governed by the statute. In Thornhill v. Alabamaot the Court
held thal the Constitution requires a strict vagueness test when review-
ing statutes that requlate first amendment rights.8l The strict teet re-
quires a facial examination of an allegedly vague statute
notwithstanding the particular conduct concerned in the case.*1 The
Thornhill Court believed that the freedoms of speech and of the press
deserved enhanced protection hecause of the importance of these rights
in a democracy.** The Court was concerned that vagueness in statutes

64 Thornhill. 310 us at 97-98. The subjective nature or vague statutes encourages harsh

and discriminatory law enforcement. Id.

55. Kolender, 461 U s. at 368.

60. Pelrillo, 332 U s. at 7-8.

57. One court has upheld m contributing statute on thia basis, staling that the ways In which
an adult may corrupt a minor are so numerous that "to compel a complete enumeration in any
statute designed for protection of the young before giving It validity would be lo confess Ihe inabil-
ity nf modern society to cope with the problem of juvenile delinquency." State v. McKinlev. 63
N.M. 100. 111. 202 P.2d 984, 907 (1949).

68. Pelrillo, 332 u.s. at 7.

69. Boyce Motor Lines, Inc. v. United States, 342 U.S. 337, 342 (1952).

60. Chaplinsky v. New Hampshire. 316 U.S. 668, 572 (1942).

61. 310 U.S. at 88.

62. Srrid. at 96-90. In Thornhill the defendant nos charged with violating an Alabama stat-
ute that prohibited persons from loitering or picketing, without just cause, on tire property of a
lawful buaineea, with the intention of convincing customers not to trade with that business. Id at
91. The defendant had been picketing the Brown Wood Preoarving Company under a strike order
issued by the American Federation of Labor. Id. at 64. According to tho Court,the Alabama stat.
ul« embraced elmoet every available raetns of informing the public about theceuars of a labor
dispute. Id. at 104. The Courtelated that "freedom of speech and of the preaa . . . embraces at the
least the liberty to diicuea publicly . . . ail matters of public concern without previous restraint or
fear of subsequent punishment" Id. at 101-02 (footnote omitted).

63. ld. at 96-97; see Stat* v. Hodge*, 264 Or. 21. 26, 467 P.2d 491, 493 (1989).

64. Thornhill, 320 U.S. at 96.
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regulating first amendment rights would deter constitutionally pro-
tected and socially desirable conduct.** Additionally, the Court feared
that a vague statute would prove to he a convenient tool for harsh and
discriminatory enforcement against disfavored groups.**

In Papachristou u. City of Jacksonville*1the Supreme Court ex-
tended the strict test of Thornhill beyond first amendment rights to
other constitutionally protected activities. Papachristou concerned a
challenge to a Florida vagrancy ordinance that criminalized normally
innocent activities, such as wandering without lawful purpose or objec-
tive and becoming economically dependent on a wife or minor child
even though able to work." The Court stated that although the Consti-
tution and Bill of Rights do not liBt these particular activities specifi-
cally, these activities historically have been features of life in the
United States.** Tolerance for this conduct has fostered American inde-
pendence and creativity by inviting spirited dissent and nonconformity
rather than submissiveness.70 The Court consequently held that the or-
dinance was unconstitutional under Thornhill because the broad lan-
guage of the ordinance allowed the police and the courts to violate the
constitutionally protected right of citizens to determine their personal
lifestyles.l

The Papachristou decision was not based on the first amendment
or on any specificaUy enumerated constitutional right. The Court was
concerned more about arbitrary enforcement of the vagrancy statute
based on subjective statutory criteria and the potential that luw en-
forcement officials could apply the statute inappropriately to deter so-
cially desirable, historically protected conduct. This extension cf
Thornhill is not limited to vagrancy statutes, even though the
Papachristou Court did mention the distinctive and familiar abuses of

CS. United States v. National Dairy Prods, Corp., 372 U.S. 29, 36 (1963).

66. Thornhill, 310 U.S. at 97-98.

67. <05 U.S. 156 (1972).

68. Id. at 166 n.I.

69. Id. at 164.

70. Id. The Court stated:
The difficulty (with the ordinancel is that these activities are historically part 0l the ameni-
ties of life as we have known them. They are not mentioned in the Constitution or in the Bill
of Rights. These unwritten amenities hsve been in part responsible for giving our people ths
feeling of independence and self-confidence, the feeling of creativity. These amenities have
dignified the right of dissent and have honored the right to be nonconformists and ths right
to defy submissiveness. They have encouraged lives ol high spirits rather than hushed, suffo-

cating silence.

Id.
71. ld. at 170. The Court slatedthatpersonscoveredby the statutorylanguage could be
"‘required to comport themselves according to the lifestyledeemed appropriate by theJacksonville

police and the courts." Id.
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vagrancy statutes by law enforcement officials.”* In later cases the Su-
preme Court has stated explicitly that the Thornhill test applies to con-
stitutionally protected activities other than first amendment liberties.1*

In United States v. National Dairy Products Corp.*the Court de-
veloped a second, less exacting approach to the vagueness problem. The
Court held that it would examine goneral penal statutes that do not
implicate constitutionally protected activities both facially and in light
of the particular conduct concerned in the caBe.lL Thus, if the statute as
applied would not violate the due process rights of the defendant, the
Court will allow it to stand even if it might be unconstitutionally vague
in another situation.7 The Court usually tests economic regulatory stat-
utes under this looser standard because of the narrower subject matter
and because businesses are expected to plan their activities more care-
fully than individuals.77 In these cases the Court has found the terms of
statutes to be sufficiently certain by interpreting the statutes in light of
the common understanding and general usage of the words.7*

B. Analysis of State Court Decisions on the Vagueness of
Contributing Statutes

State courts almost unanimously have rejected challenges to con-
tributing statutes based on vagueness;7 however, the rationale of the
various courts has differed.*0Some courts have looked to tho legislative

72. Tlie Court was worried tliat "a vagrancy prosecution may be merely Uis cloak for a con-
viction which could not be obwi.-.d on the real but undisclosed grounds for the arreiL” Id. at 169.
‘lhe Court quoted with approval Justice Falii Frankfurter's statement that "(t)heee (vsgrancyl
statutes are in a class by themselves, in view of the familiar abuses to which they are put . . . .
Definiteness Is designedly avoided . . . to enable men to be caught who are vaguely undesirable in
the eyes of police and prosecution, although not chargeable with any particular offense.” Id. (quot-
ing Winters v. New York, 333 U.S. 607 (1918) (Frankfurter, J., dissenting)).

73. See Kolender v. Lawson, 461 U.S. 352, 366 (1983).

74. 372 U.S. 29 (1963).

76. 1d. at 36. National Dairy concerned violations of the Robinson-Patman Act, 15 U.S.C. i
13a (1968), which prohibits selling goods at "unreasonably low prices for ths purpose of destroying
competition." 372 U.S. at 29. Ths Court distinguished Thornhill on ths ground that Thornhill
concerned first amendment activities, which ore constitutionally protected and socially desirable.
Id. at 36. The Robineon-Patmsn Act, on the other hand. Is "directed only at conduct designed to
destroy competition,” activity that 1s neither constitutionally protected nor socially desirable. Id.

76. National Dairy, 372 u.s. at 33.

77. Hoffman Estates v. Flipside, Hoffman Estates, <66 U.S. <89, <98 (1982); srr United
Stales v. Pelrillo, 332 U S. 1 (1947).

78. See United Slates v. Vuitch, <02 U.8. 82, 72-73 (1971); Pelrillo, 332 u.s. et 6-8.

79. See, €.0., Biockmuellsr v. 8trte, 86 Arli. 82, 340 P.2d 992 (1969); Slate v. Bacheldar, 565
A.2d 96 (Me. 1969); SUte v. McKinley, 63 N.M. 106, 202 P.2d 964 (1949); State v. Crary, 10 Ohio
Op. 2d 36 (Common Plea* Ct. 1969): Commonweolth v. Randall, 183 Pa. 8uper. 603, 133 A.2d 276
(Soper. CL 1957); State v. Flinn, 168 W. Va. U I, 208 8.B.2d 638 (1974). None of these case*

concerns the type of f)arer_]tal conduct at issue in this Note.
80. See generally Flinn, 168 w. va. at 116, 206 8.B.2d et 647-48 (discussing various state
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intent behind the statute and narrowed the scope of the statute to de-
mand only the conduct that would best uchieve the legislative pur-
pose.*1 Other courts have rejected vagueness objections because the
statute so obviously prohibited the particular conduct concerned.”
Many courts have upheld contributing statutes on the broad policy
ground that the welfare of youth is such a vital state interest that the
legislature must write statutes in general terms that preserve the flexi-
bility necessary to handle the problem of juvenile delinquency effec-
tively.** Other courts have found contributing statutes constitutional
because these statutes have n long history at common law" or because a
lack of prior challenges to the law indicates that no genuine vagueness
problem exists." One group of state courts upheld the statutes on the
grounds that the terms were not indefinite.*0

court decisioni).

81. See, E.P., Slate v. Simonts. 182 Neb. 491. 49.1, 115 N.W.2d 788, 790 (1068); Crory, 10 Ohio
Op. 2d al 39; F INN, 168 W. Va. at 137, 208 S.E.2d at 552-63.

82. See, €., Bachelder, b05 A,2d at 97 (staling that "it cannot he doubted in this instanca
that lhe children'! natural mother, with whom they live, has ... a duty . . . (that] eitenda to
caring for their health, safely and mental welfare"!; People v. Owons, 13 Mich. App. 469, 477, 104
N.W.2d 712, 714-16 (1968) (finding that encouraging a 16 year old girl to leave home was exactly
the type of conduct that the atatute intended to prohibit); Matthews v. State, 240 Miss. 189, 193,
126 So. 2d 246, 246 (1961) (holding that defendant'! failure to provide proper medical treatment
for her child "indicated al least a negligent and careless attitude toward tlie core and well-being of
her child"); James v. SUte, 636 S.W.2d 663, 666 (Tex. Ct. App. 1982) (holding thal the language of
the atatute was sufficiently clear to inform a reasonable peraon that encouraging and aiding a 14-
year-otd to dance nude in a public bar contributed tn her delinquency).

83. See, e.g. People v. DeiberL 117 Cal. App. 2d 410. 266 P.2d 355 (1953); McDonald v.
Commonwealth, 331 S.W.2J) 716 (Ky. Ct. App. 1960); State v. Cialkowski, 193 Neb. 372, 227
N.W.2d 406 (1975); McKinley, 63 N.M. at 106, 202 P.2d at 964; State v. Coterel, 97 Ohio App. 48,
123 N.E.2d 438 (1953), appeal diamitttd, 162 Ohio St. 112, 120 N.E.2d 690 (1954); Birdsell v.
SUte, 205 Tenn. 631, 330 S.W.2d 1 (1959); State v. Harris, 106 W. Va. 166, 141 S.E. 637 (1928).

84, See, €., lirockmueller, 86 Aril, al 84, 340 P.2d al 994 (stating that a long history of

cummun-Isw interpretation renders the language of these statutes sufficiently clear and

meaningful).
85. See, €.0., Snle v. Kriedlander, 250 P. 453. 455 (Wash 1926) (noting thal no nne previ-

ously had challenged thr 1907 atatute an unconstitutionally vague and that the objection had no
merit).
86. See flandall, 183 Pa. Super, at 611, 133 A.2d nt 279-81. In State v. Sparrow, 276 N.C.
499,173 S.E.2d 897 (1970), the court held that because the words used in the statute were ordinary
words of common usage, the atatute gave adequate warning that -»ny person who knowingly does
any act to produce, promote or contribute to any condition of delinquency of a child is in violation
of the statute.” Id. ni 609, 173 S.E.2d at 903.

After rejecting the defendant's void for vagueness challenge to Utah's contributing statute on
grounds of waiver, the Utah Supreme Court stated in dicta in Stale v. Trill, 23 Utah 2d 365, 463
P.2d 806 (1970), that the terma "delinquency" and "contributing to delinquency" in the statute
havt auch widespread usage thal the statute had a clear and understandable meaning. Id. ai 369,
463 P.2d at 808-09. Tho court found that these terme denoted any actions that caused a child to
engege in conduct which “is contrary to law or which ia so contrary to tho generally accepted
standarda of decency and morality” that the result of this conduct would haim suhelantially the
child's "mental, moral, or physical well-being.” |d. at 369, 463 P.2d at 809. Hut tee State v. val-
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A few courts, however, have found contributing statutes void for
vagueness.*’ Most recently, the Connecticut Supreme Court held that a
statute prohibiting any “act likely to impair the health or morale” of a
child* was unconstitutionally vague as applied to a particular set of
facts.** The Louisiana Supreme Court similarly struck down a Btatute
penalizing an adult for enticing, aiding, or permitting a minor to per-
form an "immoral act."'0In Oregon, the state supreme court found that
the statutory language, "any person who does any act which manifesLly
tendn to cause any child to become [a delinquent],” was void because it
contained no standards by which a jury could determine guilt."l More-
over, the Wyoming Supreme Court struck down a statute prohibiting an
adult from causing, encouraging, aiding, or contributing to the endan-
germent of a minor’s health, welfare, or morals.” The court stated that
determining what conduct wob being prohibited based on the terms of

the statute would be an utter impossibility. **
Very few of the state courts that have upheld contributing statutes

Isry, 212 La. 1095, 1098 99, 34 So. 2d 320, 331 (1948) (rejecting a simitar dafiniUon of "immoral").

87. See, e, State v. Schriver, 207 Conn. 466. 661-62, 642 A.2d 680. 689 (1988); Vallery, 212
La. at 1099, 34 So. 2d at 331, 8tate v. Hodgei, 254 Or. 21, 27-28, 457 P.2d 491, 494 (1969); Stale v.
Gallegos, 384 P.2d 967, 968-69 (Wyo. 1903).

88. Cons Gin.Stat. Ann.| 53-21 (Weil 1985).

89. Sehrivtr, 207 Conn. at 466,642 A.2d at 686. In 3chriuer the state UConnecticut charged
the defendant with engaging in activity that waa "likely to Impair the health or morals” of a child.
The court found thet the statute, on Ita face, failed "to articulate a definite etandard for determin-
ing whether the conduct (of thli defendant waij permitted or prohibited.” Id. at 401, M2 A.2d at
699. The court then discussed whether prior judicial decliiona had added a glosa that could savr
the statute. The court concluded, based on prior decisions, that “grabbing the web! of e fully
clothed minor while uttering a sexually suggestive remark Is cot the type of lewd conduct (hat |
53-21 proscribes." Id. at 466. 642 A2d at 691.

90. VaIIery, 212 La. at 1096,34 So. 2d at 329. The Louiiiana court determined that the term
“immoral" was too vague lo establish any standard! for enforcement. The court rejected a statu-
tory construction that defined "Immoral” as conduct that violated "well established end well ec
cepled standards of the community" because thet definition was equally uncertain. Id at 1098-99,
34 So. 2d at 331.

After VaIIery the Louisiana legislature amended the statute to read “"sexually immoral act."
State v. Fulmer, 250 La. 29, 31. 193 So. 2d 774, 774 (1967). The Louisiana Supreme Court upheld
the new statute on the grounds that "sexually immoral” had an "accepted meaning not susceptible
to misunderstanding.” Id. at 33, 193 So. 2d at 776.

01. Hodgtt, 264 Or. at 21, 467 P.2d at 491. The 1l00Qei court held (hat the statute r/as void
for vagueness because it wss an "instrument of potential abuse" contrary to dun process and be-
cause it violated the Oregon Constitution's prohibition on the delegation of legislative power. Id. at
28,467 P.2d at 494. While some courts have Interpreted Uodget ai based solely on the state consti-
tution, the decision also ia baaad on the due procste clause of the federal constitution. See FIinn,
168 W. Va. at 128-29, 208 S.E.2d at MB. But tee comment, Contributing Surviuct Comtitutional
Attach; Confution or Certainly, 78 w. va. L. ftxv. 146, 14B-60 (1976).

92. Gallegoi, 384 P.2d at 967. Although the Gallegot court cited Supreme Court cases to
support its discussion, the court ultimately based Its holding on the Wyoming Constitution. Id et

969.
93. Id. at 968.
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have provided defensible reasoning for their decisions. The judicial de-
cisions that avoided the constitutional question through statutory con-
struction*4 effectively eliminated vagueness concerns. Courts frequently
can construe statutes to avoid constitutional challenges.” On the other
hand, state courts that have declared a potentially vague statute consti-
tutional on grounds that no one had challenged it before** cannot de-
fend this reasoning. In addition, a blanket assertion that protecting
children is a vital state interest” circumvents the question of whether

the statute is unconstitutionally vague.

Other state courts have yet to analyze their contributing statutes in
light of the Supreme Court decisions on vagueness. W hile the egregious-
ness of a defendant’s conduct’3may be relevant to the court's determi-
nation, the court first must decide which constitutional test applies
before evaluating the weight of the facts. The facts of a case are irrele-
vant under the Thornhill test because the court must judge the poten-
tial for vagueness problems on the face of the statute, while under the
National Dairy approach, the court also must consider the Btatute in
light of the fnctsf

The state court decisions holding that the language of the contrib-
uting statutes was not indefinite** require closer examination. In Mus-
ser v. Utah'@ the United States Supreme Court stnted that a statute
prohibiting a person from committing any act “injurious to public
morals" was vulnerable to multiple subjective interpretations by judges
and jurors depending on the fact finder's view of morality.10l The Court
did not strike down the statute, but hinted that unless the Utah Su-
preme Court construed the statute to supply more definite standards,
the statute would be void for vagueness.'01 The Musser decision sug-
gests that the contributing statutes phrased in terms of morality are

facially vague.

94. See RrockmutlUr, 86 Aril, at 84, 340 P.zd el 994 (interpreting atatute in light of alonj
hiitury of common law); Stala v. Crary, 10 Ohio Op. 2d 36, 39 (Common Plea* Ct. 1959) (limiting
atatute'a application to certain ipeclfied lypea of conduct).

95. See Foi v. Washington, 23G U.S. 273. 277 (1915); SUte v, McKinley. 53 N.M. 106, 111,
202 p.zd 964. 967 (1949); James v. Stale, 635 SW.2d 663, 655 (Tee. Ct. App. 1962); SUte v. Flinn,
158 W. Va. I1l, 130, 208 S.E.2d 538. 547 (1974).

96. See SUpra note 85and accompanying teil

97. See SUpra note 83 and accompanying teit.

£8. See SUpra note 82 and accompanying test.

99. See Supra note 86 and accompanying teat.

100. 333 U.S. 95 (1948).

101. ld. at 96-97; ace also Flinn, 158 w. va. at 130, 208 S.E.2d at 549 (stating that Uie
pliruee "immoral or vicious persona" and "injure or endanger ths morals" are unconstitutionally
vague).

102. See Musser, 333 U.S. at 96-98.
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In Commonwealth u Randall, 10l however, the Pennsylvania Supe-
rior Court upheld a statute that penalized adults whose actions cor-
rupted or tended to corrupt the morals of a child. According to the
court, the statute was not vogue because the community easily could
decide what particular conduct was forbidden based on commonly ac-
cepted notions of decency, morality, and common sense.14 Although
both Randall and Musser concerned interpretation of the term
“inorals,” the Pennsylvania court apparently found the clear and obvi-
ous meaning that had eluded the Supreme Court. The Pennsylvania
court distinguished MUSSer on the grounds that public moralo was a
much broader category than the morals of children.10 Yet the court
failed to explain how the term "morals” as applied to children could
have an obvious, universal meaning when other courts have declared
the term unconstitutionally vague.100

Other state courts have upheld contributing statutes because the
terms "delinquency” and "contributing to delinquency” have clear
meanings.107 Becnuse "delinquency" was not known at common law,
however, all definitions of the terms are statutory.100 Since nenrly every
state defines "delinquency" differently,100 the term must lack a clear
and obvious meaning. Moreover, when the courta considering these
statutes attempted to define "delinquency,” they based their definitions
in terms of “morality.” 110 As illustrated by the admonition of the Su-
preme Court in Musser, the term “morality” is unconstitutionally

vague.lll

C. Application nf the Void for Vagueness Doctrine to Contributing

Statutes

Under modern void for vagueness doctrine, a court first must de-
cide whether to apply the strict Thornhill test or the less exacting Na-
tional Dairy standard. If the contributing statute infringes on
constitutionally protected conduct, the court should apply the stricter
Thornhill test. Under either teat, however, contributing statutes that

103. 183 P*. super, 603, 133 A.2d 276 <Sup«r. CI. 1957), Cert, denied, 356 U.S. 954 (195B).

104. Randall, 193 Pt. super, it 611, 133 A2d it 280.

105. Id. it 610, 133 A.2d it 278.
g 106. See stste V. Villcry, 34 So. 2d 329 (U . 1948); Flinn. 158 W. V1. it 111, 208 S.E.2d it

a

107.  Set tupra not* 86 ind iccompanying teil

198. Set Mobil Pinal Cooi | 230.4 comment, it 444-16 (1980).

109. For m Muspling of the virioua definition*, k * Orrica of JuviniuJuencs and Oilin -
Der'r or JUMCX, A coufAkaTivz Analyw* or JW iniii Cooes 23-24

qukncy Pmvxntjon, US.
(1980).
110 See esses cited tUpra nole 8.
11 See tupra note* 100-02 ind iccompinying teil
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contain a specific intent elementlll pass constitutional muster. Tlie con-
tributing statutes pertinent to this Note"3fall roughly into one or both
of two categories, neither of which specify a requisite intent. These cat-
egories include: (1) statutes, like California's "arental Responsibility
Law, that require parents to exercise reasonable -t proper control over
their children™ and (2) statutes thal require persons to prevent minors
from engaging in certain conduct."® )
The concerns that the Supreme Court articulated in Papachris-
tou"* are present in the context of contributing statutes thut expressly
require parents to exercise reasonable or proper control. Although par-
ents have a limited duty in civil law to control the conduct of their
children,"7contributing statutes broaden parental liability because the
Btatutes, unlike the civil law, may be used to impose criminal penalties
on parents who neither know nor have reason to know the consequences
of their conduct in relation to their children. Yet courts long have rec-
ognized parental discretion in child rearing as a fundamental precept in

112. See Ata Code 5 12-15 13 (1988) ("willfully”); A rk Stat Ann j 0-21-205, 5-27-220

Ann.UL 11,5 1102 (1987) ("knowingly” or "intentionally"); G*.
Stat { 709-904 (1988) ("know-

(1987) ("knowingly"); D ei. Coor
Cods Ann.5 16-121 (19B8) (“knowingly and willfully"); Il1*w. Rev
ingly"); Il1l. Rev Stat ch. 23, para. ?361a (1987) ("knowingly or willfully"); Ind Code Ann .{ 35-
46-1-8 (surns 1985) ("knowingly OF intentionally"); lowa Code Ann.( 233.1 (ucjl 1985 & Supp.
1989) ("knowingly"); L = Rev.stac ann J 92 (Weet 1086) (“intentional”); Mr rev.scac Ann. lit.
17-A, ) 554 (1083 & Supp. 1989) ("knowingly"); MO cts & Jua Proc.coae aAnn § 3-831 (1989)
("willfully"); Miss ¢ ose ann .8 07-5-39 (Supp. 1989) ("willfully"); NH r ¢v scac ana.| 109-B41
(Supp. 1988) ("knowingly"); NC. ¢ en stae. § 14-3161 (1986) ("knowingly or willfully"); ND

Cent Coae s 14-10 ori (Rupp. 1089) (“willfully”); on rev stae s 163575 (1985) (“knowingly"):
Pa Cons Stat Ann 5 4304 (Purdon 1989) ("knowingly"); SC. cose A nn £ 16-17-490 (Law. CO-
op. 1085) ("knowingly and willfully"); va.cos. Ann § 182-371 (1989) ("willfully"); W*an. r e

coae A nn 5 9A.42.030 (1988) ("recklcsaly”).

M3. Thin Note fncme* aolfly nn the etatutory language. If the elute judiciary has provided a
limiting interpretation nf these stalulee. the etatute* might nol be void for vaguenoaa. See Muaeer
v. Utah. 333 U.S. 95 (194HI (remanding caee lo state supreme court for authoritative interpretation
of atatute in vagueneaa caao).

114. See, €0.. aric ReV.scar.ann 5 13-3012 (1989);c a1.penar coee s 272 (Weet Supp,
1990); k y.Rev.stat.a nn.i 630.0GO (Baldwin 1985); v e¢v.rev.stat.a na.j 201.000 (Michie 19861
N.Y.penar Law §250.10 (McKinney 19B9): S.D c ovities Laws ann.{ 26-9-1 (19B9).

115. The elatulea in thia category hold parents liable for behavior Ihal lenda to cauae their
children to engage in certain conduct auch aa growing up to lead an "idle, diaaolula or immoral
life ann Rev.stat.ann I 13-3612 (1989), habitually associating with "vicioua, immoral, or
criminal peraona," It l. ¢ en Lawvs | 11-9-4 (1981), or acting in a way likely lo "injure or endanger
the health cr moral* of himself or others." o nio R ev cose ana | 2161.022 (Anderson 1987). Set
Olso wev rev.scac.ann.! 201.090 (Michie 1986) v« .scec ano UL 13, | 1301 (1974).

116. See tupra notes 67-71 and accompanying teiL

117.  Under civil law a parent he* a "duty lo exercise reasonable cara eo to control hie minor
child" tn prevent the child from intentionally or reckleaaly harming others If the parent "know* or
lies lesion lo know that he has the ability to control hia child, and . . . knows or ehould know of
the necessity and opportunity for exercising such control." Restatement (Second) nr T ort* | 316
(1977).
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our society,1I" premising: the fundamental character of parental rights
on the idea that the democratic system mandates individualized and
independent parental decisions free of official interference.1* The free-
dom of parents to chooBU how to raise their children is even more basic
to our society than the freedom to wander and to enjoy a variety of
lifestyles that was protected in Papachristou. By requiring parents to
exercise reasonable or proper control over their children, contributing
statutes in the first category attempt to regulate sensitive constitutional
rights without any concrete guidelines to limit the subjective discretion
of prosecutors, policemen, judges, and jurors. Thua, based on the rea-
soning in Papachristou, n court should apply the stricter Thornhill test
to this category and judge the statutes facially.*®

A statute requiring parents to exercise reasonable or proper control
over their children may not appear unconstitutionally vague because
the Constitution does not require complete specificity.'l’ The Court,
however, usually biiown general language in a statute only if greater
specificity is either impossible or impractical."1In the parental control
context, the legislature could identify what type of parental behavior
would be penalized.” * In addition, even though courts and legislatures
typically define legal standards in terms of reasonableness, 111 the risk of
arbitrary law enforcement in the application of thiB standard is sub-
itantial when regulating parental control."LW ithout a concrete defini-
tion of what constitutes “reasonable” or “proper" parental control,
prosecutors, judges, and jurors are free to make hindsight judgments
about parental conduct bsised on their personal views of “reasonable” or
"proper" behavior. No consensus exists concerning the proper or rea-
sonable way to raise children, and the judiciary has no special compe-
tence in this area.'I* Unless prior judicial decisions have provided a

1B. Seein/fa dubparl IV(B)<1).
119. See infra aubpart IV(B)(2>.
120. See Statev. Hodge*. 254 Or. 21, 26,457 P.2d 491, 493 (1969) (stating that the “Thorn-

hill rute i* not invoked . . . unlea* the term* of the questioned etatute are *o broad thal their
application in a norma), nondiscriminatory way would violate the Individual™ constitutional
light*").

121. United States v. Petxillo, 332U.S. |, 7-6 (1947).

122, Kolender v. Lawson. 461 U.S. 352, 361 (1983); tee Pelrillo, 332 U s. at 7-8.

123. For example, the legialatun could add a «pacific intent requirement and epecily wliat
type of behavior parent* should discourage. While state* regularly eel minimum standards for the
care, supervision, and protection of cllldrtn, thaae statutes ajt much more specific than the con-
tributing aletulcs. Se8 S « ..., tUpIXt note 36, at 10-12.

124. S€e Nash v. United Stats*, 229 U.8. 873, 377 (1913) (stating that "ths law is full of
Imtances where a man' fate depend!* on hit estimsting rightly, that It, at the jury subsequently
eitimotea it, some miller of degree").

125 See Note. The Vaid-far-Vatluenen Doctrine in the Supreme Court, 109 U. ». 1, lI*v
67, 93 (1960).

126. Bellotti v. Baird, 443 U.S. 622, 638 (1979) (plurality opinion). Moreover, the Court
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concrete definition of proper or reasonable conduct, these statutes are
unconstitutionally vague.

One commentator has found that the Supreme Court lias used the
vagueness doctrine to create an insulating zone of protection around
certain freedoms in the Bill of Rights.” Once a legislature attempts to
regulate a constitutionally protected area, the Supreme Courts re-
sponse will depend on a variety of factors including the nature of the
threatened individual freedom and the potential deterrent eirect of the
risks of arbitrary enforcement.” Parental discretion in child rearing is
an important right in our society, and this intrusion into family life
could be extremely detrimental to the family unit."” These factors fur-
ther suggest that contributing statutes requiring parents to exercise rea-
sonable or proper control over their children are unconstitutionally
vogue.
The second category of contributing statutes requires persons to
prevent minors from engaging in certain conduct. Although the statutes
in this category may contain vague terms, they do not implicate paren-
tal discretion in child rearing expressly. These statutes should be
judged under the National Dairy test because they contain only the
potential for use against parents. If used against parents, these statutes
would fail even the looser test of Nationalq Dairy because they contain
morality language that is unconstitutionally vague.

In Rhode Island, for example, a parent could be held criminally
liable for “permit|ting] or Dufferlingd™a child to “habitually associate
with vicious, immoral, or criminal persons, or to grow up in ignorance,
idleness or crime.”™*0 On its face, the Rhode Island statute contains in-
herently subjective criteria for punishment. While the term “permit"
does have some element of specific intent, parents may disagree over
whether particular persons are immoral. Other statutes in this category
contain similar questionable language.” ' As illustrated by the Supreme
Court in Musser 0. Utah,'3l the term “morality" is unconstitutionally
vague.
Even though the provisions concerning morality may be vague
facially, these statutes also must be judged in light of the particular

staled that one central premise has emerged in this area: parents must have a subaliinlial measure
of auUrority over their children. |d.; tee alto 1.A, Timte, June 21, 1989, at 7. col. 6 (home ed)
(etnphaaiting tho lack of definition in California's Parental Responsibility Law).

127. See Note, tupra note 125, at 75.

120, ld. nt 94.

129. See infra notes 228-36 and accompanying text.

130. R.l. Gen Laws J 119-4 (1981).

131. Moat of the statutes In this second category prohibit some form of "immoral” conduct

Ste tupra note 115.
132. 333 U.S. 95 (1948); sec a/so supra notes 100-02 and accompanying text.
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conduct at issue. Under the National Dairy test, if the behavior at issue
in a particular case is so extreme that everyone generally could agree
that it is immoral, a court probably would uphold the statute despite its
facial vagueness. In addition, a court always could turn to prior judicial
decisions to see if precedent had added a judicial gloss that would limit
the application of the statute. A court also might declare statutes in
this second category unconstitutionally vague if prosecutors, judges, or
jurors used their own subjective views of correct parental behavior to
penalize nonconforming parents.

IV. Violation of Right to Privacy in Family Matters
A. Substantive Due Process Methodology

While defendants have challenged contributing statutes as uncon-
stitutionally vague rather than as violations of a constitutional right to
privacy in family matters,1” this latter constitutional objection may
have a greater chance of success. The Suprome Court repeatedly has
held that the state and federal governments cannot deprive citizens of
life, liberty, or property without due process of law.1” The due process
clause provides both procedural™ and substantive'™ protections. While
in most cases a court will uphold a statute unless it lacks any rational
basis,” 7 if the statute infringes on a fundamental right, the governmen-
tal interest behind the statute must be compelling and the means must
be closely related to the end.”* If parental rights are not fundamental,
a court will uphold the constitutionality of contributing statutes be-
cause under the rational basis teHt, a court will approve almost any rea-
son for the statute.” * If parents have a fundamental right to privacy in
child rearing, however, a court will subject the contributing statutes to
strict scrutiny.

Much of the litigation related to substantive due process has con-

133. Defendant* probably hive not raised the family privacy defense because moat of the

dofeDdanta convicted for violating contributing itatutea were either stranger* lo the minor or rela

lives accused of aexually molesting the minor. See M odel Pekal Code § 230.4 comment |, at 447
(1980).

134. \JS. Const, amends. v, XIv, | I; tee, €g., Quilloln v. Walcott, 434 U.S. 240 (1978);
Griswold v. Connecticut. 381 U.S. 479 (1936); Meyer v. Nebraska, 282 U.S. 390 (1923).

135 See Stanley v. lllinois, 406 U.S. 646 (1972). This Note doea not examine procedural due
procesx protections.

136.  SEee Roe v. Wade, 410 U.S. 113 (1973); Wisconsin v. Yoder, 406
Society of Sisters, 208 U.S. 610 (1926).

137.  See williamson v. Lee Optical Co., 348 U.S. 483, 488 (1965).

138.  Onca a court finda a fundamental right the etatute must pass
410 U.S. at 113.

139. See Williamton, 348 u.S. at 483, 488.

U.S.206 (1972);

strict ecrutiny.

Tierce v.

Seefloe,
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cerned the definition of "fundamental right."40 For a forty year period,
beginning with Lochner u. New Y 0 rk the Supreme Court substituted
its views of social and economic values for those of the state and federal
legislatures under the guise of substantive due process.’4l Since the end
of the Lochner era the Court has been wary of imposing its own value
judgments in place of the legislative will;14* however, the Court consis-
tently has continued to look beyond the text of the Constitution to de-
termine which substantive rights the due process clause protects.l#
According to the Court, fundamental rights nre those rights that are
“implicit in the concept of ordered liberty,"140 or "deeply rooted in this
Nation's history and tradition.”'4 Recently, the Court has stated that
the due process clause only protects those interests that society tradi-

tionally has protected.'4

B. Parental Rights As Fundamental Rights
1. Supreme Court Coses

The Supreme Court first addressed family rights in Meyer u. Ne-
braskat and fierce v. Society of Sisters.'4* Both Meyer and Pierce
concerned state statutes that interfered with parents' ability to choose
how to educate their children.#0 In Meyer the Court staled that ul-

140. See, e, Michael II. v. Gerald D.. 109 15 Ct. 2333 (IBB9); ROt, 410 U S. at 113; Griswold,
381 U.S. at 479. srr generally Developments in ihe Law: The Constitution and the Family, 93
Warv.L RrRev 1156, 1108-77 (1980) (hereinafter Development*] (diecueiing other eepecta of sub -
stantive due procesu-), McCarthy, 773r Confuted Cnn.ititutimnt Statu* and Meaning nf Parental
nghte, 22 Ga |. llev 975, 900.84 (1988) (briefly outlining the controvcrsiee surrounding the Su-

preme Court'a use of substantive due proceaa).
141. 19B U.S. 45 (1905).

142 flei'elupments. supra note 140, at 1166-B7.
143. "The Judiciary ... is the moat vulnerable and comee neareit to illegitimacy when il

dealt with judge-made conatitutional law having little or no cognizable roola in the language or
. the deeign of the Constitution.” Moore v. City of E Cleveland. 431 U.S. 494. 544 (1977)
(White, J., dieaen(ing).

144. See, €.0., ROE. 410 U.S. at 113 (concerning childbearing); Loving v. Virginia, 388 U.S. 1
(1967) (concerning marriage); Skinner v. Oklahoma, 316 U.S. 535 (1942) (concerning attribution).

145. Palko v. Connecticut. 302 U.S. 319. 326 (1937).

148. Moore, 431 U.S. at 503 (plurality opinion); te€ alto Griswold, 381 U.S. at 479 (varioui
Justice* attempted to define fundamental rights).

147.  Michael H,, 109 s. Ct. at2333. While thetraditional rationale was nol followedin older
caaea auch aa /foe, 410 U.S. all113, tradition doenaeem to be animportant consideration to the
current Supreme Court. See Oowera v. Hardwick, 478 U.S. 186 (1986) (holding thal the right to
engage in horooaeiiial sodomy traditionally has not been protected in our society).

148. 202 U.S. 390 (1923).

149. 268 U.S. 510 (1925).
150. In Meyer a Nebraska etatute prghibited any person from leaching another languago or a

subject in any language other than English to a child who had not passed the eighth grade. 282
U.S. at 397. In PIErce an Oregon statute required parents to Bend their children between the ages
of eight and aiitecn lo public achonla. 2G8 U .S. at f'0-31.
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though it could not define the liberty protected by the due process
clause exactly, that liberty undoubtedly included the right to marry and
raise children.* Likewise the Court held in PIerce that the due process
clause prevented the state from requiring all children to attend public
schools because parents have the right and the duty to raise their chil-
dren individually.™

While the Court purportedly applied strict scrutiny in theBe cases,
the statutes ultimately failed because the legislation did not have a rea-
sonable relationship to a permissible purpose.l' Thus, these statutes
arguably would have failed the looser rational basis test as well as the
strict scrutiny test. Meyer and Plerce may not stand directly for the
proposition that parental rights are fundamental"4 because of the nar-
rowness of the holdings and the timing of the decisions.l'

The Court reaffirmed these early family rights cases in Wisconsin
U Yoder.™* The Yoder Court applied strict scrutiny to a state Btatutc
requiring children to attend school until the age of sixteen because the
statute impermissibly infringed on the fundamental right of parents to
raise their children."7 In that cobo Anush parents had refused to send
their children to school after the eighth grade because of the parents’
religious beliefs.™ Although the Court found no flaw in the statutory
purpose, the Court decided that application of the statute in this case
would not further the statutory purpose.l” The Court clearly empha-
sized the importance of the parental right to raise children free from
state interference,"0Oyet the Court aleo focused on the freedom of reli-
gion claim.1* Therefore, some commentators believe that Yoder may

161. Meyer, 262 U s. at 399.

152. Pierce. 288 U.S. at 634-36.

163. 1d. at 534-35 (elating that "the Act. . . unreasonably Interferes with the liberty of par-
enta ... to direct the upbringing and education of children under their control”); Meyer, 282 U.S.
al 403 (holding that "the atatute aa applied ia arbitrary and withot.t raaaonabla relation to any end
within the competency of the State").

164. See Mccarthy, tupra note 140, at 986-89 (auggeating that Meyer and Pierce are of lim-
ited aignificance in the family righta area).

155. Becauae the Court dacided both Meyer and Pierce during the Lochner era, the Court'a
expaniive view of eubetantive due proceaa during that time could have tainted the Court's reason-
ing. See id. at 993; Roee, Compulsory Education and Parent Rights: A Judicial Framework of
Analysis. 30 B.C.L. Ruv. 861. 876-79 (1989).

156. 406 U.S. 205 (1972).

157. Id. at 214,

158. 1d. at 208-09.

169. d. at 234-36.

160. ld. at 213-14, 232-34.

181 The YOOer Court atated that "when the Intereata of parenthood are combined with a

free eierclae claim . , . more than merely a 'reasonable relation to aome purpoae within the compe-
tency of the State' ia required to auataln the validity" of the statute. Id. at 233,
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have limited significance as a family rights case."5

The Court extended the reasoning of Meyer, Pierce, and Yoder in
Moore u. City of East Cleveland."* In Moore a plurality of the Court
applied strict scrutiny to a housing ordinance that limited the occu-
pancy of a home to certain defined members of a family."* Although
the ordinance had legitimate goals, the meanH used did not achieve
those goals adequately."* JuBtico Lewis Powell, writing for the plural-
ity, acknowledged that Meyer, Pierce, and Yoder had not dealt ex-
pressly with the problem raised in Moore,"* but he explained that the
due process clause protects the family rights implicated in those three
cases because the rights arc rooted in the Nation's traditions and his-
tory."7 Justice Powell believed that tradition and history also com-
pelled the Court to strike down the housing ordinance."* A plurality of
the Court held that the due process clause prevented the state from
forcing its citizens to live in particular family patterns."*

Although the Court has considered directly the parental right to
raise children only in rare coses, it hus continued to recognize the fun-
damental nature of parental rights in a variety of other situations. In
these cases the Court has asserted broadly that precedent plainly estab-
lishes that parents’ interest in raising their children deserves deference
unless the state can show a powerful countervailing interest.10 The
Court has discussed the fundamental nature of parental rights in the
context of state proceedings to terminate parental rights,I7L in cases
concerning the rights of unwed fathers'’ and foster families,” 5and in

IG2. See MccCarthy, supra note 140, at 090-01; Rose, tupra note 165, at S80.
163 431U.S. 494 (1977) (plurality decision).

164. 1d. at 496 4 nn.-2 (plurality opinion).

165. |d. at 499-600 (plurality opinion).

166. Jd. al 600-01 (plurality opinion).

167. |d at503-04 (plurality opinion).
168. ld. al 500-01. 606 (plurality opinion). Justice Powell stated that "unleaa we close our

eyes to the basic reasons why certain rights associated with the family hove been accorded shelter
under the . . . Due Process Clause, we cannot avoid applying the force and rotionale of these
precedents to the family choice involved in this caee.” Id. at 501 (plurality opinion).

169. |d: at 606 (plurality opinion). Justice Powell, anaJogiling the Cleveland ordinance to the
etatute in PIErce, which aought to "standardiee" children by requiring them to attend public
schools, stated lhal "fb)y the aame token the Constitution prevents East Cleveland from standard-
izing its children ... by forcing nil to live in certain narrowly defined family patterns.” Id.

170. See. eg. l-aasiter v. Department al Social Scrvs., 452 U.S. 18. 27 (1981) (stating that
previous cases have "made plain beyond the need for multiple citation” that the parental right

deserves deference "absent a powerful countervailing interest").
171.  See Sanlosky v. Kramer, 455 U.S. 745. 753 (1982) (acknowledging "this Court’s histori-

cal recognition that freedom of personal choice in matters of family life Is a fundamental liberty

interest”): gniter, 462 u.s. at 27.
172. Sée, €.0., Michael H. v. Gerald D.. 109 S. Ct. 2333. 2342 (1989) (noting the "historic
respect” for family relatinnahipe); Lehr v. Robertson, 463 U.S. 248. 258 (1083) (slating thal *the

relationship of love and duty in a recognized family unit ia an interest in liberty entitled to conatl-
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privacy cases concerning other family matters.174 The Court also has
upheld parents’ authority over their children in light of challenges to
that authority by the child.17* Several lower federal courts explicitly
have recognized a fundamental right to family integrity based on these
Supreme Court cases.I™

2. Justification for Protecting Parental Decisions

Even though the Court often speaks of the fundamental nature of
parental rights, its opinions rarely offer a justification for this protec-
tion. An understanding of why the family has been protected histori-
cally may bolster the argument that the family rights at issue in the
contributing statutes deserve constitutional protection. In a recent case,
the Court explained that the fundamental character of family rights
stems from the historic respect for the sanctity of familial

relationships.177

tutional protection™); Quilloin v. Welcotl, 434 U.S. 240, 265 (1978) (ateting that the Court haa
“recognized on numeroua occasions thal the relationship between parent and child is constitution-
ally protected"); Stanley v. lllinois, 405 U.S. 646, 661 (1972).

173. See, €.0.. Smith v. Organization of Foster Pamlllee for Equality & Reform. 431 U.S. 810.
842-47 (1977).

174. See, €.0., Roe v. Wade, 410 U.S. 113, 162-63 (1073): Griiwold v. Connecticut, 381 U.S.

479. 482 (1966).
175, See, €.0., Bellotti v. Baird, 443 U.S. 622, 628 (1979) (plurality opinion): Parham v.J R..

442 U.S. 584, 602-04 (1979).

176. Set, €.0.. Doe v. Staples, 706 F.2d 986 (6th Cir.) (challenging the luromsry removal poli-
cies and practices of the slate welfare department), cert, denied, 466 U.S. 1033 (1983); Lehman «.
Lycoming County Children's Servs. Agency, 648 F.2d 136 (3d Cir. 1981), affd. 458 U.S. 602 (1982)
(challenging a state adoption act); Duchesne v. Sugarman, 866 F.2d 817 (2d Cir. 1977) (concerning
an action for damages stemming from the conduct of the city child welfare bureau); Doe v. Con
nectlcu! Dep't of Children tl Youth Servs., 712 F. Supp. 277 (D. Conn. 1989) (discussing an action
for damages caueed by state child welfare officials); McCollester v. Cily of Keene. 586 F. Supp
1381 (D.N.H. 1984) (attacking the "facial validity of juvenile curfew ordinance"): S.vlvander v. New
England Home for Little Wanderers, 444 F. Supp. 393 (D. Mass.), a/J'd, 684 F.2d 1103 (1st Cir.
1078) (challenging ths constitutionality of a parental rights termination statute); Roe v. Connecti-
cut, 417 F. Supp. 789 (M.D. Ala. 1976) (attacking a state child neglect law); Alaager V. District
Court, 406 F. Supp. 10 (5.D. lowa 1075), apd IN parl, 646 F.2d 1137 (8th Cir. 1076) (challenging a
state parental rights termination statute); ter alto Ueuelopmenlt, tupra note 140, at 1237-38 (dis-
cussing the effect of more widespread judicial recognition of Ihe fundamental rights of parents).

177. See Michael H., 109 s. ct. at 2341-46. Although only two members of the Court fully
endorsed the plurality opinion's view of the proper way to weigh tradition in lhe substentlve due
process analysis, the Court unanimously agreed that family rights traditionally have warranted
protection. Id.; tee Bowers v. Hardwick, 478 U.S. 186 (1986); MoOre, 431 US. at 494 (plurality
opinion).

One commentator hat suggested that the Supreme Court always uses tradition aa a basis for
recognising fundamental rights for families. See Deuelopmenlt, tupra note 140, at 1177.The Court
flrsl attempts to determine whether the Interest at Issue has been regarded historically as within a
sphere In which the state’s interference Is disfavored. Id. at 1178. Even If the Interest has been
protected historically, tlie interest also must have contemporary validity. Id. at 1179. After the
Court decides which characteristics of tire Interest are 0l constitutional importance, it must delinr
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A plurality of the Court discussed its deference to parental righto
more comprehensively in Bellotti u. Baird,'I* a case challenging the
constitutionality of a statute requiring parental consent before a minor
could obtain an abortion.1* The Bellotti Court explained that the state
should defer to parents in child raising matters because of the impor-
tant role parents play in the child’s development."0 This role is essen-
tial to the creation of socially responsible citizens and largely beyond
the competence of a large impersonal institution."1 By entrusting child
care to parents, the state fosters social pluralism and diversity, impor-
tant ideals in a society that is committed to individual liberties."*
Therefore, according to the Bellotti Court, parental authority is a basic
presupposition of a free society."’ .

Commentators have agreed with the Bellotti Court’s reasons for
protecting parental judgments and have advanced additional justifica-
tions. One commentator has argued that by insulating the rights of par-
ents to control the upbringing of their children, the state serves the
interests of the parents, the child, and society."* Parents obviously
have an interest in raising their children free from interference."5This
parental control ushally serves the interest of the child as well because
parents can fulfill a child’s needs in ways that an institution cannot."*
Finally, parental control may help to preserve nn individualistic society
by precluding state attempts at standardization."7 Parental rights may
deserve different degrees of protection depending on which of the iden-
tified interests are present."*

Other commentators rationalize the protection given parental deci-
sions through generalized analogies to the Bill of Rights."” Through
these rights, the Constitution makes a statement about the form of gov-
ernment and society in the United States. The Constitution protects
certain individual rights in part to guarantee the freedom of citizens to
make certain personal decisions unfettered by conventional norms.""
Under this theory, parental autonomy in child rearing decisions flows

the scope of that internet based on thoae characteristics. Id. at uso.
178. 443 U.S. at 622.
179. Id. at 624,
180. |dat 637-38.

181, Ig.at 638,

182.
183, ld. .

184. See Dcuelopmenti, tupra note 140, al 1353
186. ld.

186. ld.at 1214, 1353-54.

167. 1d. at 1215-18,1304.

188. Id. at 1354,

189. McCarthy, tupra note 140. at 1026-28.
190. Id. at 1026.
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directly from the individual right to decide to have children."1

C. The State's Compelling Interest

Even assuming that the parental right to raise children is funda-
mental,"* the Constitution does not preclude the state from limiting
that right. The state can interfere with a fundamental right only if the
state has a compelling interest and the means chosen are closely related
to that interest."* The state’s compelling interest for contributing stat-
utes is the protection of society from the wrongful acts of children, not
the protection of children from the wrongful acts of parents.

The state’s power to intervene in the family setting stems from two
sources: the police power and the parens patriae power."* Under either
of these powers, the state has a limited right to intervene in family af-
fairs if the family situation evidences a threat to either the community
or the welfare of the child. The state uses its police power to protect
and promote all aspects of public welfare. Clearly, the state has the
power to prevent and punish acts that directly threaten the existence or
stability of the state or the personal safety or security of its citizens.
Thus, California can defend its Parental Responsibility Law, and other
states their contributing statutes, based on the state's need to protect
society from the wrongful acts of children.? Under its parens patriae
power, the slate can protect and promote the welfare of only tho3e indi-
viduals, such as minors, who lack the capacity to act in their own best
interests.r”

The Supreme Court ha6 ruled that the states may circumscribe pa-
rental discretion."7 In Prince v. Massachusetts,"* for example, the
Court upheld the conviction of a guardian for allowing her wards to sell

101 Id. it 1027. A joint commiuion of the Institute of Judicial Administration (IJA) and the
American Bar Association (ABA) also has argued that atato intervention In family deciiiona should
be limited because of our society’'s commitment to Individual frtadom and diversity. Standards
IUlatino to Abuse and Neolect Standard 1.1, commentary at 49-50 (IJA-AHA Joint Comm'n nn
Juvenile Justice Standards 1981) (hereinafter IJA-ABA Standards). Eatenaive intervention carrica
tlie riek of intervening to "aava" the children of poor or minority parents. Id. at 40.

192. See Rose, tupra note 165, at 874-83 (dimming the fundamental nature of parents'
rights to educate their chlldrtn).

193 Set tupra notes 134-38 and accompanying text.

to4. Devrlupmrnti, tupra nole 140, al 1198-1202.

~ 195. For a discuielon of the Parental Responsibility Law, see tupra notes 1-7 and accompa-
nying test.

196. S€e Prince v. Massachusetts, 321 U.S. 168 (1944).

197. Ste Parham v.J.R., 442 U.S. 684 (1979). The Parham court noted that a state constitu-
tionally can control parental discretion in situations in which the physical or mental health of n
child is jeopardized. Id. at 603.

198. 321 U.S. 168 (1944).
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religious leaflets in violation of child labor laws.l’ The defendant
claimed that the conviction violated both her freedom of religion100 and
her parental rights.101 The Court balanced the substantial private inter-
ests of parents against the societal interest in protecting the welfare of
children.101 The Court recognized that under both Meyer and Plerce a
private sphere of family life exists in which the state cannot interfere.101
Nevertheless, the Court upheld the power of the state to limit the rights
and duties of parents under its parens patriag power when the child’s
welfare was at stakel0* because of the stnts’9 independent interest in
the welfare of children within its borders.100 Although the Court upheld
the statute, it cautioned that the holding was limited to the facts of the
case.14

In later cases the Court has explained thnt parental rights are ac-
companied by duties.107 The right of parents to educate their children
that was recognized in Meyer and Pierce is coupled with the duty to
prepare the child for a responsible place in society.10" Indeed, the con-
stitutional protection afforded family decisions is based on the pre-
sumption that parents will act in the best interests of their children.100
When parents act' contrary to that presumption, the state may inter-
vene to protect the child.110 In addition, .Justice Byron White has ar-
gued that although parents have a fundamental right to make decisions
about child rearing, some activities by parents, such as assaults on their
children, are intrinsically outside the scope of the parents' fundamental
rights.1"

! While the Court has recognized the power of the state to interfere
with parental discretion, usually the state’s compelling interest in the
welfare of the child justifies the interference.111 The purpose of Califor-
nia’s Parental Responsibility Law and similar statutes, however, is to

190. ld.

200. Idat 14 (citing US Const, amend. 1).
201. ld. (citing US. Const anend X1V).

202. ld.at 166.

203. Id. at Ics.

201. ld. al 166 67.

206. ld. al 163-69; seeufsu Ginsberg v. New York, 390 U.S. 629, 610 (1968).
206. Prince. 321 U S. at 171.

207. Lehr v. Rcberlaon, 463 U.S. 248 (1983).
208. ld. et 257-58.

209. Parham v. J.R.. 442 U.S. 584, 602-03 (1979).

210. ld.
211. Thornburgh v. American College of Obatslrician* & Gynecologitla. 476 U.S. 747, 792 n.2

(1986) (White, J., diaaenting); tee alto Mccarthy, tUpra note 140, at 1027-28 (dircuiaing Justice

White™ view).
212. See. e.g.. Santosky v. Kramer. 455 U.S. 745 (1982); Lassiter v. Department of Social

Serva., 452 U.S. 18 (1981); Parham. 442 U.S. at 684.
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protect society from the wrongful acts of the child, not to protect the
child.111 Thus, these statutes are not justified based on the child's wel-
fare. Protecting society from the wrongful acts of children ia tho only
legitimate purpose for these statutes.

D. The Statutory Method Does Not Closely Fit the Goal

The Supreme Court has allowed the state to restrict parental dis-
cretion when necessary to protect the child’s welfare only because the
means closely fit that end.1" Yet the state's only compelling interest in
contributing statutes that regulate parental conduct is protecting soci-
ety from juvenile crime. Thus, the question for a court is whether polic-
ing parental behavior is cloBely related to that goal.

Commentators long have argued that criminalizing parental behav-
ior does not reduce juvenile crime.1* While state officials readily have
assumed that these statutes actually reduce delinquency rates, the only
empirical Btudy in this area revealed that these sanctions simply do not
achieve the desired results.111 In 1948 Judge Paul Alexander analyzed
the eirects of punishing parents under Toledo, Ohio's contributing stat-
ute over a period from 1937 to 1046.117 When parents prosecuted under
the statute received a suspended sentence, the conduct of those particu-
lar parents improved.l" Despite massive publicity of ninety-one cases
that resulted in actual punishment of the parents, however, the number
of parents arrested increased steadily over the ten-year period.1" Judge
Alexander found no evidence that punishing parents had any effect on
curbing juvenile delinquency.110 Although delinquency rates remained

213. See tupra notea 1-7 and accompanying teat for a discussion of the purpoaea behind the
Californio etatute.

214. Even in lliia area, the itate cannot interfere freely In family life. Tho Conititution doee
not permit the elate to diirupt familice in general aimply becauee come parents ebuae or neglect
Uieir children. Parham, 442 U.S. at 603. The Parham Court itatad that tho "notion thet govern-
mental power should eupenede parental authority in all cuea becauee tame poronta abuts and
neglect children is repugnant to American tradition.” Id. The state muat ahow that intervention In
a particular case will further ill goal of protecting children. See Santotky, 455 U.S. at 746. Parenta
do not lose their fundamental righta because they have not been model parenta. Id. al 751. The
Court haa recogniied that paranta who are threatened with elate intervention need even more
constitutional protection than model parenta do. Id

215, See, e.g, S Rubin, tUPra nole 36, at 21-31; Ludwig, Delinquent Parenti and the Crimi-
nal Law, 6 vand. L. R«v. 719 (1952); Note, Criminal Liability of Parenti for Failure ta Cantral
Their Children, 8 val uL Riv. 332 (1972).

216 Aleiandtr, tUpra note 38. at 23.

217 ld. Judge Aleiander reviewed 1027 contributing cases, 600 of which involved parents aa
defendant!.

218. Id. at 20.

219, |d. at 28-29.

220. 1d.; tee alto Gladstone, tUpra note 35, at 174-88 (analyzing tha failure of New York's
adult delinquency etatute).
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steady during the first three years of tlie study, the rates increased
sharply in 1943 and subsequently declined.” 1Regardless of this empiri-
cal evidence, state officials continue to believe that these statutes can
reduce delinquency. This belief, however, face6 broad opposition.
Contributing statutes do not reduce juvenile crime effectively be-
cause the statutes address only one aspect of the problem of juvenile
delinquency, lack of parental control.*** Although inadequate and irre-
sponsible parenting is a factor behind delinquent behavior, other fac-
tors, such os social class, educational level, urbanization, living
conditions, and social instability, are equally important.*** Dr. James
Austin, director of research at the National Council on Crime and De-
linquency, testifiec before a congressional subcommittee that experts
have linked juvenile delinquency to combinations of factors such as
drug abuse, school failure, inadequate family relationships, antisocial
values, child abuse, and association with delinquent peers."* The most
important predictive factor of delinquent behavior is association with a
delinquent peer group.”” Because parental behavior may be one of
many influences in the life of a delinquent child, determining whether
the parental behdvior at issue in a particular caBe actually caused the
delinquency would be almost impossible.”” Some states have avoided
thiB causation problem by also criminalizing parental behavior that

221. Alexander, SUPIa note 38, at 23. .

222. Set SUPIA notex 32-34 and accompanying text; SEE a|I0 Nnzario, What DO We KnOW
About Delinquency'?, 12 Update ON Law-Related eouc s, v (1988) (Mating that expert* cannot
agree on a single CAllAA nf delinquency).

223, Ste Note, supra note 215, at 334; Se€ aha Nararin. Supra note 222, nt 8.

224. Youth and the Justice System: Can We Intervene Eorlitrl Hearing Defore Ihe House
Select Comm, on Children, Youth, and Families, 9sth Cong.. 2d Sen. 89 (19841 (statement Ol
James Austin, Diiertnr or Research, National Council on Crime and Delinquency). Mr. Austin
reported several trends aiming juveniles: (1) rates of delinquency (or serious juvenile offenders
generally decrease over lime; (2) rates of emotional problems fm youth generally decrease over
time; (3) rates of drug ahuse generally increase over time; (4) serious delinquents have high rales of
multiple drug use, emotions! problems, school problems, and family problems; (5) serious delin-
quents are principally male and are associated strongly with delinquent peer groups; (0) astocia-
iiém with delinquent peer groups io lhe inoet important predictor o( serious delinquent behavior.

. at 92-93.

225, 1d.
226. SEC StoulhamorLoeber & Loeber, The Use of Prediction Data in Understanding De-

Iinquency, 6 Behavioral Sci. & L 333 (1988). The authoro surveyed the reeearch done in the area
of prediction of juvenile delinquency. 'l hey concluded that many factors, including esrly childhood
behavior, family situation, socioeconomic status, and peer groups, may predict later delinquent
behavior, but caulionad against excessive reliance on any particular factor. Id. al 346. The authors
believe that the "processes that lead to delinquency are atill poorly understood." Id. Tht author*
stated that "tba fact that a particular factor predict* delinquency does not maan necessarily that
such a factor is causal to delinquency.” Id. Becausa many predictive factor* us interrelated, *
particular factor msy predict delinquency "solely by virtue of It* ***oci*tion with another, mors
causally related factor.” Id.; set also Note, Supra note 216, at 339-44 (discussing the legal require-
ments for criminal omissions and the causation problems associated with contributing statutes).
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tends to cause delinquency regardless of whether the child actually be-
comes delinquent.*”

Notonly does punishing parents not reduce delinquency, but appli-
cation of contributing statutes adversely affects the family unit.” In
goneral, the fines under these statutes are too small to effect a change
in the behavior of the parents,*” but often reduce the already minimal
resources available for parents to provide for the family.*10 Prison
sentences can be even more detrimental for the entire family."*1Remov-
ing the parent from the home may eliminate the one stable factor in the
delinquent child’o life and also may leave other children without any
parental care.”* Many commentators believe that these parents need
society's help, not its punishment.** Delinquent children are frequently
from lower economic levels.”* Parents of these children often are una-
ble to meet the mental, emotional, and social needs of their children
because of a lack of resources, not a lack of will*” Punishing parents
only exacerbates the problems that cause delinquency. Criminal 6nnc-

227. See, &0 AMi 1i.v seae an. i 13-3614 (1989); C*. coux A nn.{ 16-12-1 (1988).

228. See Hefen, The Family At an Entity, 22 UC o ..ic L. = ... 8e6, 909 16 (1989).

229. Moat fines for violating contributing atatutrm are approalmataly 11000. Ste. € g,NY
psnat L.sw 580.05 (McKinney 1987); S.D. CoDirran vaw* 4 na .| 22-8-2 (Supp. 1690). The maxi-
mum statutory finei, however, vary from 8100 to 810,000. Ste, €0, car.penar Cong | 272 (Wext
Supp. 1990) (Imposing maximum 82600 fine); NM stat.a nn.| 31-18-16 (Supp. 1990) (imposing

maximum 86000 fine); v«.stat.ann,lit. 13, i 1301 (1974) (impoaing maximum 8100 fine); Wis
stat.Ann. T 939.60 (Wext 1082) (impoaing maximum 810,000 fine).
230. See ludwig, SUPra note 216, at 733. Set generally Raroxr .. cvivaren on ¢ Fanities,

xupro note 33. al 1-14 (outlining the economic problems in today's families).

231. In the majority of atatea, violation of the contributing atatute could result in one year in
jail. See, €0uark.star ann.n 6-4-401(b)(l), fi-27-206 (1987); v aw rev.star 1 706-GB3 (1988).
In the other atatea, prison terms could range from 30 day* to 18 month* to 10 year*. See, €g.,

Conn.Cen.Stat.Ann.| 63-21 (We*t 1986) (imposing 10year term); 1ova cose 4 nn | 903.1 (West
Supp. 1900) (impoaing 30 d*y term); N.M.s tat.a » .| 31-18-16 (Supp. 1990) (imposing IB month
teim).

232. See JA-ABA stancaras, tupra nole 191, Standard 9.1 commentary (arguing that im-
prisonment of a parent ia against the child's psychological Interest).

22 See .« mii,tupl’a note 36, at 24-26; Ludwig, tupra note 216, at 7a1-365 srr AlT0 Rip
ston. NO Parent It Safe /rom Headline Jutlice, L.A. Time*, June 21, 1989, at 7. cot 5.

234. See Children and Familiet, tupra note 36, at 64.

235, See tupra note 33 and accompanying text; see alt0 Ripeton, tUpra note 233. at 7. A
famous New York case lllustrates this propoaition. Ste Humann v. Rivera, 272 A.D. 352, 71
N.Y.S.2d 321 (1947). A mother was arretted for being "Indifferent and Irresponsible” and for “fail-
ing In her responsibility" aa a parent after her 14-year old ton shot three stranger* with a atolen
gun. The trial judge aentenced the mothor to one year In jail under New York’s contributing atat-
ute. Public Interest group* became involved in the case on appeal and discovered that the mother
had been mistraatad by her own parenta, abandoned by her husband and forced to raise two chil-
dren alone, and waa afflicted by mental and emotional problem*. The appellate court reversed the
conviction because of the admission of hearsay evidence smd ordarad a new trial if tha authoritlea
deemed necessary. For a discussion of this Ntw York case, see S. g wbin ,tupra note 35, al 24, and
Ludwig, tupra note 215, at 719-20. Because this mother did not encourage the delinquency of her
*on intentionally, criminal sanctions would have had no effect In thla case.
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tiono simply may be ineffective in this setting.” 8

In addition, contributing statutes may be both overinclusive and
una.irinclusivc. By punishing parents for failing to exercise reasonable
core for or control over their children, the state will punish some par-
ents merely because their child is delinquent, even though the parents
tried, but were unable, to control their children’s behavior. Alterna-
tively, some parents who do fail to control their children will escape
punishment simply because their children did not become delinquent.
Because these statutes do not contain a specific intent element, the only
difference between these two sets of parents is that one set has a delin-
quent child. Even though some states do not require nn adjudication of
the child's delinquency before application of the contributing statute,” 7
in practical terms the authorities rarely will discover inadequate paren-
tal control without some delinquent act by the child. Because of this
detection problem, application of contributing statutes actually occurs
too late to prevent delinquency.” 8

Finally, the use of contributing statutes against parents is an ex-
tremely intrusive,method of achieving the state’s goal. Contributing
statutes are inherently ambiguous and difficult to apply because of their
broad language. Judges and jurors must determine whether a parent
used reasonable control over a child. Even though reasonableness is a
common standard in criminal statutes, it is an inherently subjective in-
quiry.138 Parents constantly will have to decide how a disinterested ob-
server would judge a particular behavior. This areu is too sensitive and
subjective to allow outaidera to make these determinations. The Su-
preme Court has stated that no societal consensus on the correct way to
raise children exists and that the judiciary has no special expertise in
the matter.140 In addition, the American Bar Association has recom-
mended that because no best way to raise a child exists, states should
limit themselves to protecting children from specific harms.*8&

Contributing statutes may have served a purpose when they were

236, Set Ludwig, tupra note 216, at 7s2-34 (arguing that criminal sanctions cannot deter
unintentional parental misbehavior effectively and could have adverse ctmsniuences even if paren-
tal behavior ii intentional); tée alto Comment, BR1 v. Leunard: The Hole of Ihe Courti in Pretcru-
inf family Integrity, »s « .. Errc. L. 2 .. 1s6 (108s) (arguing that the atate should protect the
family and encourage independent family decisions through the courts).

237. Ste tupra note 227 and accompanying text

238, Ludwig, tUpra note 216, al 732,
239. See 1JA-ADA Standards, tUPra note 191, at 49; S Katz, tUpra note 36, at 6 (itating

that slate laws describing the legal responsibilities of parents for their children are "expressions of
community expectations about parenUiood" and their interpretations "reflect prevailing middls-
class mores").

240. Bellotti v. Baird, 443 U.S. 622, 638 (1979) (plurality opinion).

241, NA-ABA s tansaras, SUPIA note 191, at 60.
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first enacted, 41 but they are an anachronism in criminal law today. The
Model Penal Code has substituted a more limited endangerment provi-
sion for its contributing statute largely because of the criticisms leveled
against contributing statutes.148 States havo other more narrowly tai-
lored statutes to penalize parents who intentionally harm their children
or truly neglect them.*#4 By relying on application of contributing stat-
utes to reduce juvenile crime, state legislatures are avoiding the tough
issues surrounding the failure of the juvenile justice system .8/

While the state may have a compelling interest in preventing juve-
nile delinquency, no evidence suggests that policing parental behavior
achieves that end. Contributing statutes unnecessarily infringe on par-
ents' fundamental right to raise their children free from undue slate
interference. These statutes are difficult to apply and have detrimental
effects on families. The statutes as applied to parents Bhould fail the
strict scrutiny lest because the means do not closely fit the end.

V. Conclusion

When states use contributing statutes to force parents to control
their children, these statutes are vague and an impermissible infringe-
ment on the fundamental rights of parents. The statutes that require
parents to exercise reasonable or proper control over their children arc
unconstitutionally vague because they lack even minimal guidelines to
limit the discretion of law enforcement officials.848 Although some par-
ents will fail to fulfill the responsibilities that accompany the right to
raise their children, the state can reach those parents through properly
limited statutes that contain specific intent elements and concrete defi-
nitions of delinquency. A parent who knowingly, willfully, or intention-

242. Contributing statute* may have functioned at one time in the tarne manner ae modern

child abuse and neglect statute*.
243. M odel tenai.Code | 230.4 COMMeNt, atsza-62 (1980). The drafters of the Model Penal

Code were concerned that the "range of behavior punishable aa contributing to delinquency w#* ae
broad .is the whole penal code and more." Id. at 446. The drafters advocated precise purposes for
criminal laws. Id. at «4s. According to the drafters, these broad contributing statute* are “mean-
ingless criminological concept!*)" aod are simply a way for legislatures to avoid hard decision* In
this area. Id. at s60. Model Penn) Code ! 230.4 “Is designed to state the appropriate limit* of lhe
function thal the criminal law should perform.” Id. That section require* knowing action by the
parent and actual endangerment of the child before liability may attach. Id. at ss0-52.

244. |d at sso.
246.  SEE llipaton, tupra note 23s. at ;. For a discussion of some of the problems of the

juvenile justice system, see Kaufman, Th(_% Child in Trouble: The Long and Difficult Hoad lo lie-
forming the Craiy-Quilt Juuenile Justice System. so w asv. ULQ. 743 (19s2): Note, Un-
governability: The Ugjustmable Jurisdiction, ss Yale LJ. 1385 c1974): Middleton, Lunithmenl

or Parenting [or Child Criminaltl, Nat'1 LJ., Apr. 1s, 1085, at 1, col. 1.
246. Ste tupra nute* 117-20 and accompanying text; tee alto Ripston, tupra note ».1s. al 7

(discussing the arbitrariness of California's Parental Responsibility Law).
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ally encourages a child to commit a violent criminal act should be
punished. The generalized contributing .statutes, which nre not ad-
dressed specifically to parents, may be constitutional in some situations
depending on the facts of the case, but these statutes also contain in-
herently subjective moral standards.10 In addition, while inadequate
parental control has been linked to juvenile delinquency, this linkage is
too speculative to justify the extensive infringement on the fundamen-
tal rights of parents.11* The slate cannot interfere in the family setting
because of the mere possibility that interference will solve the juvenile
crime problem.

Violent juvenile crime is a problem in modern society.14* Although
state governments have the right to remedy the problem, the state can-
not achieve that goal at the expense of the constitutional rights of par-
ents. State governments should avoid the lure of this easy response to
juvenile crime. The causes of juvenile delinquency remain unclear.180
Even if inadequate parenting is a factor, the strong arm of the criminal
law is not appropriate in the family context. The same reasons that jus-
tify deferring to parental decisions in the typical family situation apply
with equal strength when the American family is breaking down.1*1In-
stead of penalizing parenta for their failures, state officials should focus
on solving the multitude of problems thal face parents in the 19903
such as the lack of affordable housing, education, and health and child
care.185 Maybe if parenta could provide better opportunities for their
children, the children would be less inclined to commit violenl acts.181

Kathryn ,/ Parsley

247. See Supra note* 130-32 and accompanying teal.

248. See supra aubpart IV IP).

249. See SUPra notes 16-26 and accompanying text.

250, Set SUpra notes 31-33 and 222-27 and accompanying text.

251. See SUPra notes 177-91 and accompanying text.

252. See Report on Chilorkn and Famii.iu, SUPIA nole 33. at 1-50.

253.  See SUPra note 33. Many states hava implemented programs designed to help potential
juvenile delinquents. See Natali, Orange County Focus: Buena Parh, L.A. Times, June 19, 1990, at
3, col. 2 (Orange County cd.) (discussing program in which police attempt lo teach potential gang
members and offer family counseling); Rich, Preschool Care Linhed to Drop in Delinguency,
Wash. Post, at A1l (final ed.) (discussing experimental program in Syracuse. New York); Sipchen,
Kids Out of Control, L.A. Times, May 18,1989, at 1, col. 4 (home ed.) (advocating "family preser-
vation" projects); Thomas. Pulling Teens Bach from the F.dge, wash. Post, Sept, 8, 1988, at J1
(final ed.) (describing Washington, D C. Youth at Risk Program).
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Source: Legal > States Legal - U.S. > Colorado > Statutes &Regulations > CO - Colorado Revised Statutes ® .
TOC: Colorado Revised Statutes > /... / > PART9. POSTADJUDICATORY PROCESS > 19-2-919. Sentencing - requirements

imposed on parents.
Terms: "parent” W/28 "I%l)ﬁlty" (Ediit Search)

"Select for FOCUS™ or Delivery

I
CRS. 19-2-919

COLORADO REVISED STATUTES
*** THIS SECTION IS CURRENT THROUGH THE 2002 SUPPLEMENT (2002 SESSIONS) ***

TITLE 19. CHILDREN'S CODE
ARTICLE 2. THE COLORADO JUVENILE JUSTICE SYSTEM
PART 9. POSTADJUDICATORY PROCESS

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

CRS. 19-2-919 (2002)
19-2-919. Sentencing - requirements imposed on parents

(1) In addition to any of the_provisions specified in sections 19-2-907 to 19-2-918, any sentence imposed
pursuant to section 19-2-907 may require:

Sa) Theg']uvenile, or hoth the [Juvenile and his oy her parent or
ommunity de5|\§:;ned to contribute to the rehabilitation of the
guardian to provide proper parental care and supervision of t

@ The parent or guardian of a juvenile gr both the parent or 8uard|an and the }uvemle to attend th

rental res,P,on5|b|||ty training program described in'section 19-2-304. The couft may make reasonable
rders requi mg proof of completion of such tramm% course within a certain time period and may provide that
any violation of such orders shall subject the parent or guardian to the contempt Sanctions of the court.

(c) The juvenile or both the 4uven|le and_ his or her custodial parent or 2oarent with ﬁarental responsibilities or
9uard|,an to perform services for the victim, as provided jn section 19-2-308, designed to contribute fo the
ehabilitation of the juvenile, if the victim consents in writing to such services. However, the value of the
serwces,reqwred,to be rendered by the ﬁarent ?ua,rd|an, legal cystodian of, or garent with parental
responsibilities with respect to the juvenlle under this paragraph (c) shall not exceed twenty-five thousand

dollars for any one delinquent act.

52) In additign o ang/ sentence imgosed pursuant to section 19-2-907 or subsection El() of this section and
egardless of whethér the court orders the juvenile to pay restitution pursuant to section 19-2-918, the court

may order:

Sa) The guardian or Ie?al custodian of the [Juvemle or the parent allocated parental responsibilities with
esge,ct t0 the Juvenile T make restitution to one or more V|ct|m3, Ei)ursuant to the terms and conditions set
forth in this subsection (2); except that the 1jabitity of the guardian or legal custodian of the juvenile or
parent allocated garental resgonsmnmes with respect to thé juvenile under this subsection (2) shall not
exceed twentg-nv thoysand dollars for any one delinquent act. If the court finds, after a hearing, that the
uardian or légal custodian of the juvenile or the Pare t allocated parental responsibilities with, respect to the
juvenile has made d|||gent, qo%d faith efforts to B event or discour (I1e the juvenile from enga mg n
elinquent activity, the court shall absolve the g ed parental

http://www .lexis.com/research/retrieve?_m=b0d0835b208987718707f8ddfa599126& docnum=26& _fmtstr-... 2/19/2003

guardian to perform volunteer service in the
rjluvemle,or to the ability of the parent or
e juvenile;

ardian or legal custodian or parent alloca


http://www.lexis.com/research/retrieve?_m=b0d0835b208987718707f8ddfa599126&docnum=26&_fmtstr-

-us - parent w/?u imunu)

responsibilities with respect to the juvenile of liability for restitution under this subsection (2).

(b) The juvenile's parent, so long as the parent is a party to the delinquency proceedings, to make
restitution to one or more victims pursuant to the terms and conditions set forth In this paragraph (b); except
that the liability of the juvenile's parent under this paragraph (b) shall not exceed the amount of twenty-
five thousand dollars for any one delinquent act. Notwithstanding the provisions of this subsection (2), the
court may not enter an order of restitution against ajuvenile's parent unless the court, prior to entering the
order of restitution, holds a restitution hearing at which the juvenile's parent is present. If the court finds,
after the hearing, that the juvenile's parent has made diligent, good faith efforts to prevent or discourage
the juvenile from engaging in delinquent activity, the court shall absolve the parent of liability for
restitution under this paragraph (b). For purposes of this paragraph (b), "parent"” is defined in section 19-1-

103 (82) (a).

(3) Any order of restitution entered pursuant to this section may be collected pursuant to the provisions of
article 18.5 of title 16, C.R.S.

HISTORY: Source: L. 96: Entire article amended with relocations, p. 1666, § 1, effective January 1, 1997;
(2) amended, p. 1782, § 11, effective January 1, 1997.L. 98: (I)(c) and (2)(a) amended, p. 1408, § 69,
effective February 1, 1999.L. 2000: (I)(c) and (2) amended and (3) added, p. 1042, § 3, effective

September 1.

Editor's note: This section was formerly numbered as 19-2-703 (1)(I) and (4)(c).

Annotator's note. The following annotations include cases decided under former provisions similar to this

section.

Three overriding requirements must be met before a restitution order can be valid: The person who is
required to pay restitution must receive adequate notice that the victim or the victim's family claims
damages, there must be notice of the amount of restitution requested, and the person obligated to pay must
be given the opportunity to controvert the victim's claimed monetary damages. People in Interest of J.L.R..

895 p.2d 1151 fColo. Add . 1995).

Restitution order was entered without adequate notice or an opportunity to be heard since the parent did not
receive notice of her potential liability nor of her opportunity to challenge the validity of the amounts

sought. People in Interest of J.L.R.. 895 P.2d 1151 (Colo. App. 1995).

Legislative intent underlying this section is that whenever possible, restitution should be required. People v.

T.R.. 860 P.2d 559 fColo. Add . 19931.

Former subsection (4) (now subsection (2)) and § 13-21-107 (2) do not limit a parent's restitution obligation
to $ 3,500 per delinquent act; rather, the "one delinquent act" limitation in that subsection, when read in
conjunction with the "any person" language in 8 13-21-107 provides that parental restitution payments
cannot exceed $ 3,500 to each person entitled to restitution as a result of each delinquent act. People in

Interest of J.L.R., 895 P.2d 1151 (Colo. App. 1995).

Court not authorized to order ajail sentence against a parent pursuant to this section. People v. J.M.. 22 P.3d

545 (Colo. Add . 20001.

Source: Legal > States Legal - U.S. > Colorado > Statutes & Regulations > CO - Colorado Revised Statutes ®
TOC: Colorado Revised Statutes > /... / > PART 9. POSTADJUDICATORY PROCESS > 19-2-919. Sentencing - requirements

imposed on parents ]
Terms: “parent” w/20 "liability" (Edit Search)

View: Full
Date/Time: Wednesday, February 19, 2003 - 8:43 PM EST
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February 14,2003

Representative Kevin Meyer
State Capitol
Juneau, AK 99801

Dear Representative Meyer:

On behalf of the Anchorage School Board and Administration, | want to
commend you for sponsoring HB 18 which deletes the $10,000 cap on
vandalism™caused by juvenues. This is one of our School Board's
priorities and | believe’it is essential to our collective efforts to protect
schools and other public property from juvenile vandalism.

As | have stated many times since the Dimond High School incident in
late December of 2001, 1strongly believe that the offenders and their
garents should be held fully accountable for restitution in recovering the

158,000 dama%e done to the school under construction. The community,
as well as tlte staff and students of Dimond High School were outraged at
this completely needless and destructive act, as were the construction
workers employed by Alcan General. Since the incident, Alcan General
has had to not only repair all of the damage to the building and to the
vehicles and equipment of the workforce, they have had to add the
additional security staff in order tofprevent other’'vandalism at the school
site. These juveniles must be held fully accountable for their actions, and
as a deterrent to other juveniles who might decide that there are minimum
consequences for destroying public property.

The Anchorage community and taxpayers showed ﬁqreat faithand support
for the District when the bonds were approved for the construction of this
high school, the first one in over thirty years! These two juveniles were so
uncaring and reckless that they decided to do all they could to destroy
various parts of the building under construction. They had no concern for
their own safety, or for the impact of their actions on the morale of the
workforce and” the community. The A_nchora?e Police Department
devoted many hours to their investigation in developing their case which
led to the successful apprehension of these juveniles; what a waste of their
time and resources! Itis time for the community to know that there are
consequences for vandalism of public property, and that the court
supports restitution for this act.

This was the first of a rash of major vandalism that occurred in the District
last year. The other incidents Seriously damaged Chugiak Elementary
School and our Maintenance Department yard. Fortunately, the
Anchorage Police Department's efforts paid off; all juveniles were
apprehended. |have spent quite a bit of time in juvenile Court in the past
few months advocating for restitution and consequences. The parents of
the Chugiak Elementary students have cooperated with the authorities
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and their children have agreed to pay full restitution and perform
community work service. Those students have clearly learned their lesson
and | believe, are on the way to success in their lives. | cannot say that
about the others who vandalized our proBert . Their advocates and
parents have put up road block after road block in an effort to protect
their clients from accepting their responsibility.

Currently the law restricts the ability of the court to impose full restitution
In these cases,'rather, thegudge assesses how much a juvenile can pay in
restitution while under the jurisdiction of the court. We feel this is
intolerable and sends the wrong message to juveniles that they can get
away from long-time consequences of crimes committed when they are
under the age of 18, and that tlie records will be kept confidential.” We
believe that juveniles should have to sign a commitment to repay full
restituaon no matter how long it takes them to repay the costs of the
vandalism. We believe this will reinforce the importance of parents
knowing who their children are with when they are out of their parents'

direct supervision.

Our community, the Anchorage Police Department, the Mayor, and our
IocaII){]_eIected officials supfport this statutory change. We must do
something to stop this type ofjuvenile crime! Please accept our thanks for
your leadership on this issue. ‘I applaud you and Senator Dyson for your
efforts to change the statutes regarding juvenile crime and vandalism.

Please feel free to contact me if you would like me to testify at a hearing
on this bill. I'will be in Juneau during the AASB fly-in from February 22-
25 and again in March and in April, and will tr?/_and meet with you to
discuss this Bro_pos_ed legislation. I can also call in from the Legislative
Information Office in Anchorage.

Sincerely yours,

Carol Comeau
Superintendent

cc  School Board members
Senator Fred Dyson
MayorGeorge_ uerch
Assemblg/ Chair Dick Traini
Chiefof Police Walt Monegan
Lt. Gardner Cobb
Lany Wiget
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HOUSE BILL NO. 23 RESTITUTION FOR CRIME VICTIMS

"An Act relating to court-ordered restitution and compensation following a criminal conviction.”
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: CSHB 23
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected; Administration
Title An Act relating to restitution BRU Legal and Advocacy Service

Component  Public Defender Agency

Sponsor Rep. Weyhrauch
Requester (H) JUuD Component No. 1631

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services 0.0 0.0 0.0 0.0 0.0 0.0

Travel
Contractual
Supplies
Equipment
Land &Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0

0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts

1037 GF/Merital Health

Other (Specify Type-Do not abbreviate)
TOTAL c.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary) o L . .
This bill would amend the criminal statutes to expand restitution orders and restitution as a condition of probation to

include compensation for the value of labor and goods provided by volunteers to victims that are nonprofit
organizations, when the volunteer labor or goods are necessary to alleviate or mitigate the effects of a crime.

This hill would not have a significant fiscal impact on the operations of the Agency. The Agency represents indigent
defendants in contested restitution hearings, a part of the sentencing process. This hill would authorize a sentencing
judge to order a defendant to pay restitution to a nonprofit organization victim for the value of volunteer labor or goods
provided to itwhen necessary to alleviate or mitigate the effects of a crime. This limited expansion of the statute will

not noticeably increase the workload of the Agency.

Prepared by: Linda K Wilson. Deputy Director Phone (907)-334-4416
Division Public Defender Agency Date/Time 3/3/03 9:35 AM
Approved by: Mike Miller, Commissioner Date 3/3/2003
Agency Department of Administration
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2003 LEGISLATIVE SESSION Bill Version: HB 23
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Administration

Title An Act relating to restitution '‘BRU Legal and Advocacy Service
Component  Public Defender Agency

Sponsor Rep. Weyhrauch
Requester  (H) JUD Component No. 1631

EXpendIturES/RevenueS (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES L FY2004 _ FY2005 _ FY2006 _ FY2007 _FY2008 FY2009
Personal Services t t f f *

Travel

Contractual

Supplies

Equipment

Land &Structures

Grants &Claims

Miscellaneous
TOTAL OPERATING f f f f ft f

ICAPITAL EXPENDITURES

ICHANGEIN REVENUES ( ) | | | | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF ' ' i t t t
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Ty$8$X EOt abbreviate) i " " i t "
Estimate of any current year (FY2003) cost: 0.0 _

Mark this box (X) If funding for this bill is Included n the Governoris Fy 2004 budget prcposal: |
POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  (Attach a separate page if necessary) o o N _
This bill would amend the criminal statutes to expand restitution orders and restitution as a condition of probation to

include compensation for the value of volunteer work.

This bill would have a fiscal impact on the operations of the Agency. The Agency represents indigent defendants in
contested restitution hearings, a part of the sentencing process. This bill would authorize a sentencing judge to order
a defendant to pay restitution to relatives, friends, co-workers and neighbors of a crime victim who spent time
consoling the victim, helped clean up after a crime, or assisted the victim with tasks because the victim was too upset
to attend to them. Itis likely that more contested restitution hearings would result with the enactment of this proposed
legislation. Some of the newly contested issues might be the value of the volunteer labor, whether the volunteer labor
was directly related to the defendant’s crime, or whether it alleviated or mitigated the effects of the crime. However,
the Agency cannot accurately predict the Increase in its workload. Therefore, an indeterminate fiscal note is

submitted.

Prepared by:  Linda K Wilson, Deputy Director Phone (907)-334-4416
Division Public Defender Agency Date/Time 2/14/03 11:16AM
Approved by:  Mike Miller, Commissioner Date 2/14/2003
Agency Department of Administration
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

I(:907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
AX§907) 465-2029 ~Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM Febntary 24, 2003
SUBJECT: Crime victim restitution (CSHB 23(JUD))
TO: Representative Lesil McGuire, Chair
House Judiciary Committee
Attn: Vanessa
FROM: Michael F. Ford

Legislative Counsel

The final CS you requested is attached. | wanted to point out that, as introduced, HB 23
made parallel changes to AS 12.55.045(a) and AS 12.55.100(a), intended to address
restitution to certain crime victims. In the CS, the committee made changes to both
provisions, but only part of the changes to AS 12.55.045(a) were also made to
AS 12.55.100(a). The result is that now the two provisions no longer contain, parallel
provisions and the changes made to AS 12.55.045(a) have resulted in a very cumbersome
clause in a subsection that probably should be rewritten. | understand that the committee
has passed the bill out, so perhaps the next committee of referral, which | understand is to

be the Rules Committee, can address these ist ues.
Please contact me if you have further questions.

MFF:med
03-182.med

Enclosure



ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair

Rep. Tom Anderson, Vice-Chair
State Capitol, Room 120

Rep. John Coghill
. Juneau, AK 99801-1182
Rep. Jim Holm
(907) 465-4990

Rep. Ralph Samuels
Rep. Les Gara Fax (907) 465-6592

Rep. Max Gruenberg

House Judiciary Committee

M emorandum

To: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: February 21, 2003

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS 1341\S,
HB 23: Restitution for Crime Victims. The bill passed out of committee today.

If you have any questions, please call me at 4990. Thank you very much!

The information attached to this memo is CONFIDENTIAL anr/or privileged. It is intended to be reviewed initially by
only the individual named above. |f the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. |If you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.
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23-LS0134\S
Ford
2/26/03

CSFOR HOUSE BILL NO. 23( )
IN THE LEGISLATURE OFTHE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
deferred:

Sponsor(s): REPRESENTATIVES WEYHRAUCH, Gatto, Gara

A BILL
FORANACT ENTITLED

"An Act relating to court-ordered restitution and compensation following a criminal
conviction™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.55.045(a) is amended to read:

(@) The court may order a defendant convicted of an offense to make
restitution as provided in this section, including resdtution to the victim or other
person injured by the offense, to a public, private, or private nonprofit organization
that has provided or is or will be providing counseling, medical, or shelter services to
the victim or other person injured by the offense, or as otherwise authorized by law.
The court may also order a defendant convicted of an offense to compensate a
victim that is a nonprofit organization for the value of labor or goods provided by
volunteers if the labor or goods were necessary to alleviate or mitigate the effects
of the defendant's crime. In determining the amount and method of payment of

restitution OF compensation, the court shall take into account the
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(1) public policy that favors requiring criminals to compensate for
damages and injury to their victims; and

(2) financial burden placed on the victim and those who provide

services to the victim and other persons injured by the offense as a result of the
criminal conduct of the defendant.
* 5eC. 2. AS 12.55.100(a) is amended to read:
(a) While on probation and among the conditions of probation, the defendant
may be required

(1) to pay afine in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual
damages or loss caused by the crime for which conviction was had, including
compensation to a victim that is a nonprofit organization for the value of labor or
goods provided by volunteers if the labor or goods were necessary to alleviate or
mitigate t!;c effects of the defendant's crime;

(3) to provide for the support of any persons for whose support the
defendant is legally responsible;

(4) to perform community work in accordance with AS 12.55.055;

(5) to participate in or comply with the treatment plan of an inpatient
or outpatient rehabilitation program specified by either the court or the defendant's
probation officer that is related to the defendant's offense or to the defendant's
rehabilitation; and

(6) to satisfy the screening, evaluation, referral, and program
requirements of an agency authorized by the court to make referrals for rehabilitative

treatment or to provide rehabilitative treatment.
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House Judiciary Committee

M emorandum

TO: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: February 21, 2003

Re: CS Request

Please create afinal draft House Judiciary Committee Substitute for work order # 23-LS0134VD,
HB 23: Restitution for Crime Victims, incorporating the attached four amendments. The bill
was passed out of committee today.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the
sender at the above address.
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CS FOR HOUSE BILL NO. 23( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES WEYHRAUCH, Gatto

ABILL
FOR AN ACT ENTITLED

"An Act relating to court-ordered restitution and compensation following a criminal
conviction."

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.55.045(a) is amended to read:

(a) The court may order a defendant convicted of an offense to make
restitution as provided in this section, including restitution to the victim or other
person injured by the offense, restitution tp a public, private, or private nonprofit
organization that has provided or is or will be providing counseling, medical, or
shelter services to the victim or other person injured by the offense, compensation {0
the victim for the value of volunteer labor incurred to alleviate or mitigate the
effects of the defendant's crime, or as otherwise authorized by law. In determining
the amount and method of payment of restitution Of compensation, the court shall

take into account the

(1) public policy that favors requiring criminals to compensate for
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damages and injury to their victims; and

(2) financial burden placed on tlie victim and those who provide
services to the victim and other persons injured by the offense as a result of the

criminal conduct of the defendant.

* Sec. 2. AS 12.55.100(a) is amended to read;

(a) While on probation and among the conditions of probation, the defendant
may be required

(1) to pay afine in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual
damages or loss caused by the crime for which conviction was had, including
compensation to the victim for the value of volunteer labor incurred to alleviate
or mitigate the effects of the defendant's crime:

(3) to provide for the support of any persons for whose support the
defendant is legally responsible;

(4) to perform community work in accordance with AS 12.55.055;

(5) to participate in or comply with the treatment plan of an inpatient
or outpatient rehabilitation program specified by either the court or the defendant's
probation officer that is related to the defendant’s offense or to the defendant's
rehabilitation; and

(6) to satisfy the screening, evaluation, referral, and program
requirements of an agency authorized by the court to make referrals for rehabilitative

treatment or to provide rehabilitative treatment.
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